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COVERED  BY  THIS  VOLUME 


ARIZONA — Supreme  Court. 

ALFRED  FRANKLIN,  Chief  Justicb.1 
HENRX  D.  ROSS,  Chief  Justicic.* 

ASSOOIATK  JtrsncEB. 
EBNBT  D.  ROSS.»  I).  L.  CUNNINGHAM. 

ALFRED  FRANKLIN.1 


CALIFORNIA— Supreme  Court. 

MATT  I.  SULLIVAN,  Chibf  Justicil* 
F.  M.  ANGELLOTTI,  CnuiF  Justice.* 

ASSOCIATE  JUSTICES. 

F.  W.  HENSHAW.  W.  G.  LORIGAN, 

V.  M.  ANGELLOTTL*  M.  C.  SLOSS. 

liUClBN  SHAW.  HENRX  A.  MELVIN. 

District  Courts  of  AppeaL 

First  District 
THOS.  J.  LENNON,  Pbesiding  Justice. 
F.  H.  KERRIOAN.t  JOHN  E.  RICHABD& 

Second  District. 

N.  P.  CONREX,  Peesidino  Justice. 

VICTOR  E.  SHAW.  W.  P.  JAMES. 

Third  District. 

N.  P.  OHIPMAN,  PsESiDiNa  Justice. 

B.  O.  HART.  A.  G.  BURNETT. 

COLORADO — Supreme  Court. 
GEORGE  W.  MUSSER,  CniEF  Justice. 

ASSOCIATE  justices. 

WILLIAM  H.  QABBERT.  JAMES  B.  GARRIGUBi 

S.  HARRISON  WHITE.  MORTON  S.  BAILEI. 

WILLIAM  A.  HILL.  TULLX  SCOTT. 

Court  of  Appeals. 
LOUIS  W.  CUNNINGHAM,  Pbesidinq  Jcdob. 

associate  judges. 
ALFRED  R.  KING.  WILLIAM  B.  MORGAN. 

EDWIN  W.  HURLBUT.  JOHN  C.  BELL. 


•  0«ased  to  Iw  Cblef  Justice  Januair  4,  1916.  '  Became  Cblet  Justic*  January,  191t. 

•  Became  Chief  Justice  January  4,  ISIS.  *  J.  D.  Murptiy  (erred  as  Judge  pro  tem. 

•  Term  expired  January  S,  111& 
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IDAHO — Supreme  Court 
ISAAC  N.  SULIilVAN,  CniSF  JusncK. 

JUSTICES. 

WARBBN  TEUITT.«  ALFRED  BUDOB.T 

WILLIAM  M.  MORGAN.* 

KANSAS— Supreme  Court. 

WILLIAM  A.  JOHNSTON.  OHlKr  JuBTlOB. 
JUSTICES. 

ROUSSEAU  A.  BURCH.  SILAS  PORTER. 

HENRY  F.  MASON.  ALFRED  W.  BENSON, 

CLARK  A.  SMITH.  JUDSON  S.  WEST. 

MONTANA— Supreme  Court. 
THEO.  BRANTLY,  CnixF  Justice. 

ASSOCIATE  justices. 

WM  L.  HOLLOWAY.  SYDNEY  BANNER. 

NEVADA— Supreme  Court. 
GEORGE  F.  TALBOT,  Chief  Justice. 

ASSOOIATB  JUSTICES. 

F.  H.  NORCROSS.  P.  A.  McCARRAN. 

NEW  MEXICO— Supreme  Court. 
CLARENCE  J.  ROBERTS.  Chief  Justice. 

JUSTICES. 

BIOHARD  H.  HANNA.  FRANK  W.  PARK^QB. 

OKLAHOMA— Supreme  Court. 

MATTHEW  J.  KANE,  Chief  Justice. 
J.  F.  SHARP,  Vice  Chief  Ju8tice.i» 

associate  JUSTICES. 

B.  H.  LOOFBOURROW.*  JOHN  B.  TURNER. 

F.  B.  RIDDLE."  G.  A.  BROWN.  i» 

WILLARD  R.  BLEAKMORE.*  SUMMERS  HARDY.1* 

SUFBEHE  COUKT  COmnSSIOHBBS.ll' 

IHvition  No.  1. 
J.  F.  SHARP.  CHAS.  M.  THACKEB. 

GEO.  B.  RITTENHOUSE. 

Division  No.  t. 
PHIL.  D.  BREWER.  JNO.  B.  HARRISONJ 

0.  A.  GALBRAITH. 

Criminal  Court  of  Appeals. 

JAS.  R.  ARM.STRONG,  Pbesidino  Judgb.i« 
THOMAS  H.  DOYLE,  Pbesidino  JuDGE.ia 

ASSOCIATE  JUDGES. 

THOMAS  H.  DOYLE."  HENRY  M.  FURMAN 

JAS.  R.  ARMSTRONG." 

•  Term  expired.  »  Elected.    Term  beginning  January  12,  1915. 

'  Appointed  November  2S,   1914.  "  Commission  expired  by  law,  February  1,  1916. 

■QualiQed  January  4,   1915,   to  succeed  Warren  "Ceased  to  be  Presiding  Judge  January,  19U. 

Truitt  »  Became  Presiding  Judge  January,  1916. 

•  Term  expired  Janoair  U»  UUS. 
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OREGON— Supreme  Court 

THOMAS  A.  McBRIDE,  Chiet  JvanacA* 
niANK  A.  MOOREl,  Cuixf  Ju8raci;.i» 

Department  1. 

FRANK  A.  MOORE,  PBESioiNa  Judok." 
GEORGE  H.  BURNETT,  Pbesidino  Judge.i« 

ASSOCIATE  JUDGES. 

GEORGE  H.  BURNETT."  THOMAS  A.  McBRIDB.i« 

WUXIAM  M.  RAMSET.iT  HENRY  L.  BENSON.i* 

.Department  t. 
HENRY  J.  BEAN,  Presidino  Judoe.»» 
ROBERT  EAKIN,  Pbesidino  Jodqe.!* 

ASSOCIATX  JUDGES. 

ROBERT  EAKIN.i*  HENRY  J.  BBAN.i* 

CHARLES  L.  McNARY."  LAWRENCE  T.  HARRIS.^* 


UTAH— Supreme  Court. 

WM.  M.  McCARTY,  Chief  Justick.i« 
D.  N.  STBAUP,  CiiiEr  Justice.i» 

JUSTICES. 
D.  N.  STRAUP.i*  J.  E.  FRICK. 

WM.  M.  Mccarty." 


WASHINGTON— Supreme  Court  •• 

GEORGE  E.  MORRIS,  Chief  Justice. 

Department  1, 

ASSOCIATE  JUSTICES. 
WALT^CE  MOUNT.  EMMETT  N.  PARKER. 

STEPHEN  J.  CHADWICK.  O.  R.  HOLCOMB. 

Department  $• 

ASSOCIATE  JUSTICES. 

MARK  A,  PULLERTON.  OVERTON  G.  ELLia 

HERMAN  D.  CROW.  JOHN  F.  MAIN. 

WYOMING— Supreme  Court 

RICHARD  H.  SCOTT,  Chief  JusTiCB.n 
CHARLES  N.  POTTER,  Chief  Justice.i» 

ASSOCIATE  JUSTICES. 

CHARLES  N.  POTTER.i*  '  CYRUS  BEARD. 

RICHARD  H.  SCOTT.21 


V  Ceaaed  to  be  Ctilet  Justice  January  4,  1915.  "  Became  Judge  Janaary  4,  191t. 

*  Became  Chief  Justice  January  4,  1915.  **  Ceased  to  be  Presiding  Judge  January  4.  UU. 

*  Became  Presiding  Judge  January  4,  1915.  **  Beginning  January  Term,  1915. 
*'  Ceased  to  be  Judge  January  4, 1915.  "  Became  Justice  Norember,  1911. 
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EDER  T.  CROWN  BUTTE  CANAL  &  RBS- 

KRVOIHCO.    (No.  8426.) 
(Supreme  Court  of  Montana.     Dec.  16,  1914.) 

1.   APPKAL    and    EBBOB    (i    193*)— QUBSTIONS 

Pbb8Bntei>— SurFiciBNCY  or  Complaint. 
An  allegation  that  plaintiff's  land  suffered 
injury  due  to  the  negligence  of  defendant  in  the 
conatruction,  roaistenance,  and  operation  of 
its  canal,  whereby  water  escaping  therefrom 
rendered  plaintiff's  land  swampy  and  un6t  for 
cultivation,  if  not  as  direct  and  certain  aa 
it  should  have  been,  is  sufficient  to  support  a 
judgment  for  the  plaintiff  against  an  objection, 
made  for  the  first  time  on  appeal,  that  the  com- 
plaint does  not  state  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  1226-1238,  1240;  Dec. 
Dig,  i  193.») 

Z  Appeal  akd  Ebbob  fl  1005*)— Review— 

VEBDJCT— CONFLICTINO  EVIDENCE. 

Where  the  evidence  was  conUicting  on  the 
material  Issues,  the  verdict  of  the  jury,  ap- 
proved hy  the  trial  court,  cannot  be  disturbed 
by  the  Supreme  Court. 

[Ei.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3860-3876,  3948-^960; 
Dec.  Dig.  !  1005.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;   J.  M.  Clements,  Judge. 

Action  by  Sophia  Eder  against  the  Crown 
Butte  Canal  ft  Reservoir  Company.  Judg- 
ment for  tbe  plaintiff,  and  defendant  ap- 
peela    Affirmed. 

Massena  Bullard,  of  Helena,  for  appel- 
lant W.  C  Packer,  of  Helena,  for  respond- 
ent 


BRANTLT,  C.  J.  In  tbis  action  tbe  plain- 
tiff recovered  a  Judgment  for  damages  for 
Injury  alleged  to  bave  been  caused  to  her 
agricultural  lands  by  water  escaping  by 
seepage  from  defendant's  irrigation  canal 
wblch  passes  over  said  lands,  and  by  over- 
flow water  from  a  spillway  in  tbe  canal.  Tbe 
canal  was  constructed  by  the  defendant  to 
divert  water  from  Sun  river  to  Irrigate  lands 
lying  along  tbe  south  side  of  tbe  river  in 
Lewis  and  Clark  county.  The  lands  in  con- 
troversy lie  between  the  river  and  the  canal. 
It  Is  alleged  that  the  injury  suffered  by 
plaintiff  was  due  to  the  negligence  of  tbe 
defendant  in  tbe  construction,  maintenance, 
and  operation  of  tbe  canal,  whereby  tbe  wa- 


ter escaping  therefrom  has  rendered  a  large 
portion  of  ber  lands  so  wet  and  swampy  as  to 
be  unfit  for  cultivation.  Tbe  defendant  baa 
appealed  from  the  Judgment  and  an  order 
denying  its  motion  for  a  new  trial.  Of  the 
several  assignments  of  error  in  bis  brief, 
counsel  bas  argued  only  two,  viz.,  that  the 
complaint  does  not  state  a  cause  of  action, 
and  that  the  evidence  is  Insufficient  to  Jus- 
tify tbe  verdict 

[1]  It  Is  said  that  the  plalntlfrs  right  of 
recovery  is  predicated' upon  negligence  which 
she  bas  not  alleged.  The  sufficiency  of  the 
complaint  was  not  tested  in  the  trial  court 
by  demurrer  or  other  appropriate  method. 
If  it  be  conceded  that  the  allegations  Imput- 
ing negligence  to  the  defendant  are  not  as  di- 
rect and  definite  as  they  might  have  been, 
they  are  sufficient  as  against  a  general  ob- 
jection, made  in  this  court  for  the  first  time, 
to  support  tbe  Judgment 

[2]  Tbe  transcript  of  the  evidence  Is  vo- 
luminous. It  would  serve  no  useful  purpose 
to  set  it  forth  at  length  and  enter  upon  an 
analysis  of  it  Having  made  an  attentive 
study  of  it  we  find  that  it  presents  a  sharp 
conflict  upon  every  issue  Involved.  This  Is 
particularly  true  of  that  portion  of  it  tending 
to  show  the  condition  of  the  plaintiff's  lands, 
by  way  of  comparison  before  and  after  the 
construction  of  the  canal.  There  was  a  di- 
rect conflict  In  the  testimony  of  the  witness- 
es upon  tbis  subject.  This  Is  true,  in  equal 
measure,  of  tbe  testimony  upon  the  question 
whether  the  defendant  so  constructed  the 
canal  as  to  guard  the  plalntifTs  lands  from 
injury  from  it  by  water  escaping,  either  by 
seepage  or  overflow  from  it  and  has  since 
used  due  care  to  maintain  it  In  that  condi- 
tion. The  evidence  as  to  tbe  damages  Is  not 
BO  definite  as  it- might  have  been;  but,  upon 
the  assumption  that  the  plaintiff  made  out  a 
prima  facte  case  ct  damage  caused  by  de- 
fendant's negligent  maintenance  and  opera- 
tion of  Its  canal,  the  amount  of  the  verdict 
is  well  within  the  estimates  of  tbe  different 
witnesses.  Tbis  being  tbe  condition  present- 
ed by  the  evidence,  it  was  the  exclusive 
province  of  the  Jury  to  determine  the  issues, 
subject  to  discretionary  review  of  its  condU'- 
slon  by  the  trial  Judge  on  motion  for  a  new 
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trial.  As  has  been  so  often  said,  with  the 
result  thus  reached,  this  court  may  not  in- 
terfere. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOW  AT  and  BANNER,  JJ.,  concur. 


(60  Mont  108) 

SUBURBAN  HOMES  CO.  v.  NORTH  et  aL 
(No.  3440.) 

(Supreme  Court  of  Montana.    Dec.  16,  1914.) 

1.  Cancellation  of  Instbuhkntb  ({  24*)— 
Conditions  Pbkcedknt  —  Restoration  of 
Pbopebty  Received. 

A  party  seeking  to  rescind  a  contract,  as 
authorized  by  Rev.  Codes,  |  G063,  must  restore 
or  offer  to  restore  to  the  adverse  party  every 
tbin^  of  value  received  under  the  contract,  on 
condition  tliat  the  <  adverse  party  will  do  like- 
wise. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {{  33-88 ;  Dec.  Dig. 
|24.»] 

2.  Cancklxation  or  Instbtjments  (§  24*)— 
Contract  of  SaU! — Conditions  Precedent. 

A  vendor,  suing  for  the  cancellation  of  a 
contract  of  sale  to  dear  his  title,  by  asserting 
bis  right  under  the  contract  for  the  failure  of 
the  purchaser  to  pay  installments  called  for, 
need  not  restore  or  oCter  to  restore  payments 
made. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |§  33-38 ;  Dec.  Dig. 
|24.»] 

3.  Canoeixation  of  Inbteuicentb  (i  eO*>— 
Contract  of  SAUc—JuDaiiBNT— Effect. 

A  decree  in  a  suit  by  a  vendor  to  cancel 
the  contract  of  sale  as  a  menace  to  bis  title,  by 
asserting  his  right  to  declare  the  contract  no 
longer  binding  for  the  failure  of  the  purchaser 
to  pay  installmenta,  which  merely  declares  that 
the  vendor  is  entitled  to  be  restored  to  his  rights 
as  they  existed  prior  to  the  contract  and  that 
the  contract  be  delivered  up  for  cancellation, 
leaves  the  question  whether  the  purchaser  may 
recover  payments  made  by  him,  or  any  part  of 
them. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  ||  127-129;  Dec. 
Dig.  i  60.*] 

4.  Vendor  and  Purchaser  (i  341*)— Becov- 

BRT  BT  PtTBCHASER  OF  PARTIAL  PATKENTS— 

Grottnds. 

A  purchaser,  making  partial  payments  under 
the  contract  and  then  voluntarily  breaching  it 
by  failing  to  make  further  pasanents,  cannot  re- 
cover the  payments  made,  without  alleging  and 
proving  that  his  default  was  not  the  result  of 
bis  grossly  negligent,  willful,  or  fraudulent 
breach  of  duty,  and  then  only  on  full  compensa- 
tion to  the  vendor,  as  provided  by  Rev.  Codes, 
16039. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Ont.  Dig.  {{  1008-1017 ;  Dec.  Dig. 
i  341.»] 

5.  Cancellation  of  Inbtrumknts  (|  24*)— 
Contract  of  Sale— Patmbnt  or  Offer  ip 
Pat  for  Iicfbovementb. 

A  vendor  suing  to  rescind  the  contract  of 
sale  for  the  failure  of  the  purchaser  to  pay  re- 
qnired  installments  need  not  pay  or  offer  to 
pay  for  improvements  made  on  the  property  by 
the  purchaser,  in  the  absence  of  a  showing  that 
the  inyirovements  were  within  the  contempla- 
tion of  the  parties  at  the  making  of  the  con- 


tract and  that  performance  has  not  been  pre- 
vented by  his  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Gent.  Dig.  Si  33-38;  Dec.  Dig. 
S  24.*] 

fi.  Judgment  (§  251*)— Cancellation  of  Con- 
tract—Defenses. 

Where,  in  an  action  by  a  vendor  for  the 
cancellation  of  the  contract  of  sale  for  the  pur- 
chaser's failure  to  pay  insitaUlments,  the  answer 
set  forth  merely  defensive  matter,  the  purchaser 
could  not  object  to  a  decree  granting  relief  on 
the  ground  that  the  vendor  did  not  pay  or  ten- 
der payment  for  improvements  made  on  the 
property. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  437;   Dec.  Dig.  f  261.*] 

7.  Vendor  and  Pxtrchaseb  (|  299*)— Iicfbovx- 
mbntb  bt  Purchases- Measure  of  Cou- 
fenbation. 

In  the  absence  of  a  provision  In  a  contract 
ot  sale  fixing  a  different  measure  of  compensa- 
tion for  improvements  by  the  purchaser,  the 
amount  recoverable  for  improvements  is  the 
enhanced  value  of  the  property,  not  exceeding 
the  cost  of  the  improvements,  less  the  fair  rental 
value  of  the  premises  recovered  by  the  vendor 
forfeiting  the  contract  for  the  purchaser's  fail- 
ure to  pay  required  installments;  and  in  the 
absence  of  any  evidence  of  the  value  of  improve- 
ments, or  of  any  enhanced  value  of  the  property, 
the  court  cannot  award  any  relief  to  the  pur- 
chaser for  improvements. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g|  837^42;  Dec.  Dig.  | 
299.*] 

8.  Vendor  and  Purchaser  (|  187*) — Con- 
TBACTB— Forfeiture— Waiver. 

A  stipulation  in  a  contract  of  sale  of  real 
estate  making  time  of  the  essence,  and  reserv- 
ing an  option  to  the  vendor  to  terminate  the 
contract  for  the  failure  of  the  purchaser  to 
pay  any  required  installments  of  the  price,  maj 
be  waived  by  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  121,  374,  375;  DeCi 
Dig.  i  18^.*) 

9.  Vendor  and   Pubohaseb  (i   100*)— OOR- 

TBACTS—FoRFEnuBB— Waiver. 

Default  in  the  payment  of  any  Installment 
of  the  price  called  for  in  a  contract  of  sale  of 
real  estate  is  a  distinct  breach,  and  gives  the 
vendor  a  right  to  declare  a  forfeiture,  as  stipu- 
lated for  in  the  contract ;  but  the  right  must  be 
promptly  exercised,  or  the  vendor  will  be  pre- 
sumed to  treat  the  contract  as  valid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  f  170 ;   Dec.  Dig.  §  100.*] 

10.  Vendor  and  Purchaser  ({  93*)— Con- 
tracts—Forfeiture— Waiver. 

A  vendor  who  grants  time  to  the  purchaser 
to  pay  installments  of  the  price,  though  the  con- 
tract makes  time  of  the  essence  and  stipulates 
for  a  forfeiture  for  nonpayment  of  any  install- 
ment at  maturity,  may.  on  the  default  continn- 
ing,  demand  payment  of  the  balance  of  the  price, 
and  give  notice  of  his  purpose  to  terminate  the 
contract  in  the  event  of  further  default;  and 
where  the  purchaser  after  such  notice  does  not 
pay  within  a  reasonaUe  time,  the  vendor  may 
terminate  the  contract 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  153,  154;  Dec.  Dig.  { 
93.*] 

11.  Cancellation  of  Instbuuknts  (8  21*)— 
Contracts  fob  Sale— Conditionb  Prece- 
dent. 

Where  the  complaint  In  an  action  by  a  ven- 
dor to  cancel  the  contract  for  the  purchaser's 
breach  in  failing  to  pay  required  installments 
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did  not  allege  tbat  a  demand  on  the  porchaaer 
to  pay  the  price  was  accompanied  by  a  tender 
of  a  deed,  but  a  deed  was  tendered  on  the  trial, 
and  the  purchaser  failed  to  respond  to  the  de- 
mand of  the  vendor,  and  failed  to  tender  pay- 
ment at  the  trial  and  demand  a  deed,  the  vendor 
was  entitled  to  relief. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  29;  Dec.  Dig.  { 
21.*] 

Appeal  from  District  Court,  Tellowstone 
County;  Geo.  W.  Pierson,  Judge. 

Action  by  the  Suburban  Homes  Company 
against  Austin  North  and  others.  From  a 
Judgment  for  plaintltf,  defendants  Nortb  ap- 
peaL    Affirmed. 

O.  F.  Goddard,  of  Billings,  for  appellants. 
Johnston  &  Coleman,  of  Billings,  for  re- 
spondent 

BRANTLY,  0.  J.  On  March  17,  1905, 
the  plaintiff  and  the  defendant  Austin  North 
entered  into  a  contract  under  the  terms  of 
which  the  plaintiff  agreed  to  sell  to  this  de- 
fendant a  number  of  blocks  and  lots  situated 
in  the  dty  of  Billings  and  Foster's  addition 
thereto,  in  Yellowstone  county.  The  consid- 
eration for  the  contract  was  the  sum  of  $25,- 
000,  to  be  paid  by  North  in  installments  as 
follows:  $1,000  in  cash  upon  the  execution 
of  the  contract,  $5,000  on  March  17,  1907, 
a  like  sum  on  March  17,  1908,  and  the  bal- 
ance of  $10,000  on  March  17,  1909,  with  In- 
terest on  any  installment  not  paid  when  it 
should  become  due  at  the  rate  of  8  per  cent 
per  annum,  payable  on  March  17th  of  each 
year.  The  defendant  was  to  pay  all  taxes 
and  assessments,  ordinary  and  extraordinary 
that  might  be  subsequently  levied  and  assess- 
ed against  the  property  or  any  part  of  it 
Upon  default  by  defendant  in  the  payment 
of  any  installment  of  the  purchase  price  or 
interest  thereon,  or  of  any  taxes  or  assess- 
ments upon  the  property,  plaintiff  might,  at 
its  option,  declare  the  contract  null  and  void 
and  no  longer  binding  upon  It  In  such  case 
the  property,  together  with  all  payments, 
should  thereupon  be  and  remain  the  property 
of  the  plaintiff,  its  successors  and  assigns,  the 
defendant  thereafter  to  have  no  right  or  in- 
terest therein  or  right  of  action  to  recover 
it  or  any  installment  of  the  purchase  money 
theretofore  paid.  Time  was  expressly  made 
of  the  essence  of  the  contract  It  was  fur- 
ther agreed  that  in  case  the  defendant  de- 
faulted in  the  performance  of  any  of  the 
stipulations  of  the  contract,  and  the  plaintiff 
elected  to  exercise  its  option  to  declare  it 
null  and  void  because  of  such  default,  such 
declaration  should  be  made  by  written  notice 
directed  to  the  defendant  and  deposited  in 
the  post  otBce  at  Billings.  Upon  the  per- 
formance by  the  defendant  of  aU  the  stipula- 
tions of  the  contract  on  his  part  be  became 
entitled  to  a  conveyance  with  the  usual  coto- 
nants  of  warranty.  Except  the  cash  pay- 
ment and  the  Installment  due  on  March  17, 
J906,  the  defendant  failed  to  pay  any  of  the 


Installments  as  they  fell  due.  or  at  all.  He 
did  make  payments  of  Intei-est  in  amounts 
not  exceeding  $600  at  any  one  time,  down  to 
April  23,  1912,  when  the  last  payment  was 
made.  On  June  6,  1912,  the  plaintiff  made 
written  demand  for  payment  of  the  balance 
then  due,  amounting  to  $25,983.33.  In  this 
demand  the  defendant  was  informed  that  If 
he  did  not  make  payment  on  or  before  July 
10,  1912,  the  plaintiff  would  treat  the  con- 
tract null  and  void  and  would  bring  an  ac- 
tion to  have  it  canceled.  Defendant  was  fur- 
ther Informed  that  the  plaintiff  would  also 
ask  for  the  cancellation  of  a  deed  executed 
to  defendant  by  Yellowstone  county,  to  the 
streets  and  alleys  contiguous  and  adjacent  to 
the  property  covered  by  the  contract  The  de- 
fendant having  failed  to  comply  with  this  de- 
mand, the  plaintiff  on  July  27th  notified  blm 
by  mall,  through  the  post  office  at  Billings, 
that  It  had  elected  to  terminate  the  contract 
because  of  his  failure  to  comply  with  its  de- 
mand, and  thereupon  brought  this  action  to 
have  the  contract  and  deed  canceled.  After 
reciting  the  foregoing  facts,  the  complaint 
alleges  that  the  taxes  and  assessments  levied 
upon  the  property  for  the  years  1910  and 
1911  are  due  and  unpaid;  that  if  the  con- 
tract between  the  plaintiff  and  defendant 
North  be  left  outstanding.  It  may  cause  seri- 
ous Injury  to  plaintiff,  in  that  It  would  ap- 
pear as  a  cloud  upon  his  title;  and  that  the 
defendant  Battle  North  is  the  wife  of  de- 
fendant Austin  North.  The  relief  demanded 
is  that  the  defendants  be  decreed  to  have 
no  right  or  interest  In  the  property,  and  that 
plaintiff's  tittle  thereto  be  decreed  good  and 
valid,  that  said  defendants  be  enjoined  from 
claiming  any  interest  therein,  that  the  con- 
tract between  plaintiff  and  defendant  Austin 
North  be  ordered  delivered  up  for  cancella- 
tion, and  that  the  plaintiff  recover  Its  costs. 
The  answer  does  not  controvert  any  of  the 
material  allegations  In  the  complaint  ex- 
cept that  It  is  denied  that  the  plaintiff  made 
written  demand  upon  North  for  payment  of 
the  balance  of  the  purchase  price,  or  that 
it  thereafter  gave  notice  of  its  election  to 
forfeit  the  contract  It  does  not  allege  facts 
upon  which  defendant  seeks  affirmative  re- 
lief. It  states  as  separate  defenses  the  fol- 
lowing: (1)  That  after  the  execution  of  the 
contract  the  defendant  North  paid  to  the 
plalnUff  $10,870,  but  that  plainUff  (did  not 
at  any  time  prior  to  the  bringing  of  the  ac- 
tion offer  to  repay  to  the  defendant  this 
amount  or  any  part  of  it;  (2)  that  after  de- 
fendant went  into  possession  he  expended 
large  sums  of  money  in  installing  a  water 
supply,  in  grading  the  streets  and  alleys, 
and  otherwise  improving  the  property,  but 
that  plaintiff  did  not  before  commencing  the 
action,  pay  to  the.  defendant  the  money  so 
expended,  or  any  portion  thereof;  (3)  that 
after  default  by  defendant  in  making  pay- 
ment the  plaintiff  accepted  various  payments 
from  him,  applying  the  same  upon  the  con- 
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tract  without  objection,  that  by  this  con- 
duct it  bad  led  the  defendant  to  believe  tbat 
it  intended  to  extend  the  time  of  payment 
fixed  in  the  contract,  and  that  It  thereby 
waived  Its  right  and  estopped  Itself  to  declare 
forfeiture  of  the  contract  under  the  stipula- 
tion therein;  and  (4)  that  plaintiff  at  no 
time  before  commencing  the  action  offered  to 
restore  to  the  defendant  the  benefits  it  had 
received  under  the  contract 

The  findings  of  fact  and  conclusions  of  law 
by  the  trial  court  were  in  favor  of  plaintiff, 
and  a  decree  was  entered  awarding  it  the  re- 
lief demanded.  The  defendants  North  have 
appealed  from  the  decree  and  an  order  deny- 
ing their  motion  for  a  new  trial.  A  recital 
of  the  facts  relating  to  tbe  deed  from  Yel- 
lowstone county  has  been  omitted  from  the 
foregoing  statement  for  the  reason  tbat  no 
appearance  was  made  at  tbe  trial  by  .the 
defendant  commissioners,  and  the  propriety 
of  the  relief  granted  in  this  behalf  is  not 
brought  in  question  in  this  court. 

[1, 2]  1.  Tbe  first  contention  made  is  that 
the  court  erred  In  overruling  defendants' 
objection  to  the  Introduction  of  evidence.  It 
is  said  that  since  the  apparent  purpose  of 
tbe  action  is  to  enforce  a  rescission  of  the 
contract  it  was  incumbent  upon  plaintiff  to 
allege  that  it  had  restored,  or  offered  to  re- 
store, to  the  defendant  Austin  North  every- 
thing of  value  received  from  liim  In  part  per- 
formance of  the  contract  viz.,  payments 
made  by  him.  This  contention  is  based  upon 
a  misconception  of  the  scope  and  purpose  of 
the  action.  Rescission  requires  the  party 
seeking  to  rescind  to  restore,  or  offer  to  re- 
store, to  the  other  party  everything  of  value  re- 
ceived by  tbe  former  under  the  contract,  upon 
condition  tbat  tbe  latter  will  do  likewise. 
Rev.  Codes,  i  5063;  Clark  v.  American  Dev.  & 
Min,  Co.,  28  Mont  468,  72  Pac.  978;  Cotter  v. 
Butte  &  Buby  Valley  S.  Co.,  31  Mont  129, 
77  Pac.  509.  If.  he  seeks  the  aid  of  a  court 
of  equity,  he  must  aver  that  he  has  done' 
this,  or  set  forth  excusatory  facts.  Such  is 
not  the  purpose  of  this  action.  Plaintiff 
seeks  to  have  tbe  contract  canceled  as  a 
menace  to  his  title,  having  asserted  tils  right 
under  tbe  express  stipulation  therein  to  de- 
clare It  no  longer  binding  upon  him  because 
of  a  breach  of  it  by  tbe  defendant  Wbile 
both  actions  are  of  equitable  cognizance,  they 
are  wholly  different  In  their  scope  and  pur- 
pose, and  the  rules  applicable  to  the  one 
have  no  WPl'dtlon  to  the  other.  Cook-Rey- 
nolds Co.  v.  Chipman,  47  Mont' 289,  133  Pac. 
694;  Fratt  v.  Daniels-Jones  Co.,  47  Mont 
487,  133  Pac.  700.  In  this  sort  of  action  tbe 
complaint  need  not  contain  any  allegation  on 
tbe  subject  of  restoration. 

[3, 4]  2.  Tbe  same  may  be  said  of  the  con- 
tention tbat  tbe  purpose  of  the  action  is  to 
enforce  a  forfeiture,  and  therefore  cannot  be 
sustained.  Plaintiff  does  not  ask  that  tbe 
court  declare  a  forfeiture  of  the  amounts 
paid  by  the  defendant  nor  does  the  decree 
adjudge  tbe  rights  of  the  parties  in  this  be- 


half. It  merely  declares  tbat  tbe  plaintiff  Is 
entitled  to  be  restored  to  its  rights  as  they 
existed  prior  to  tbe  execution  of  the  contract 
and  that  tbe  instrument-^the  only  evidence 
of  any  right  in  defendant — be  delivered  up 
for  cancellation,  so  that  it  may  not  hereafter 
be  a  source  of  embarrassment  to  the  plaintiff, 
as  a  standing  menance  to  its  title.  It  leaves 
the  question  whether  the  defendant  is  enti- 
tled to  recover  his  payments,  or  any  part  of 
them,  wholly  unadjudlcated.  As  was  pointed 
out  in  Clifton  v.  Willson,  47  Mont  305,  132 
Pac.  424,  one  who  has  been  guilty  of  a  breach 
of  his  contract  by  stopping  short  of  full  per- 
formance, cannot  ordinarily  recover  pay- 
ments, or  any  part  thereof,  made  prior  to  tbe 
breach;  nor  can  be  do  so  under  any  circum- 
stances, unless,  within  tbe  rule  of  tbe  statute^ 
upon  full  compensation  to  plaintiff  (Rev. 
Codes,  S  6039),  he  can  allege  and  prove  that 
the  default  was  not  tbe  result  of  bis  "gross- 
ly negligent  wlUfuI  or  fraudulent  breach  of 
duty."  The  right  to  recover  in  such  case  is 
an  exception  to  tbe  general  rule  tbat  the  law 
forfeits  to  tbe  innocent  party  all  payments 
made,  or  the  value  of  acts  done,  in  part  per- 
formance by  the  other  party,  when  he  stops 
short  and  refuses  to  proceed  to  the  ultimate 
conclusion.  Perkins  v.  Allnut,  47  Mont  13, 
130  Pac.  1;  Cook-Reynolds  Co.  v.  Chipman, 
supra;  Fratt  v.  Daniels- Jones  Co.,  supra. 

[6]  3.  It  is  contended  tbat  the  decree  can- 
not stand  because  the.  complaint  contains  no 
allegation  on  tbe  subject  and  the  evidence 
shows  conclusively  that  tbe  defendant  spent 
a  large  sum  in  Installing  improvements  upon 
the  property,  which  the  plaintiff  did  not  pay 
or  tender  to  him  before  tbe  commencement  of 
the  action.  Here  again  the  defendant  pro- 
ceeds upon  the  assumption  that  the  purpose 
of  tbe  action  is  to  have  adjudicated  a  rescis- 
sion of  the  contract  Even  were  this  its  pur- 
pose, the  defendant  is  not  entitled  to  relief 
In  this  behalf,  in  the  absence  of  a  showing 
of  some  equitable  basis  for  it,  as,  for  In- 
stance, that  the  improvements  were  within 
the  contemplation  of  the  parties  when  the 
contract  was  made,  and  tliat  complete  per- 
formance has  not  been  prevented  by  bla 
grossly  negligent,  willful,  or  fraudulent 
breach  of  his  obligation.  If  he  has  equities, 
he  must  assert  them  (Moore  v.  Giesecke,  76 
Tex.  54.3,  13  S.  W.  290),  and  unless  be  does 
so  he  is  not  entitled  to  reimbursement  Oth- 
erwise, the  vendor,  though  without  fault 
could  exercise  the  option  reserved  in  the  con- 
tract only  by  paying  for  the  privilege.  Moore 
V.  Giesecke,  supra;  Banks  v.  McQuatters  (Tex. 
Civ.  App.)  67  S.  W.  334;  Coleman  v.  Stal- 
nacke,  15  S.  D.  242,  88  N.  W.  107.  In  Moore 
T.  Giesecke,  supra,  tbe  court  said: 

"When  the  vendor's  suit  is  predicated  upon 
the  mere  refusal  of  the  vendee  to  pay  the  whole 
consideration  contracted  for,  the  fact  that  the 
vendee  has  paid  part  of  the  consideration  and 
made  *  *  *  valuable  improvements,  coupled 
with  possession  of  the  property,  unaided  by 
gome  other  sufficient  equity,  will  not  entitle  him 
to  recover  for  such  purchase  money  or  improve- 
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ments.  In  Biich  cases,  when  the  Tendor  has 
neither  waived  his  legal  rights  nor  committed 
any  default,  be  cannot  be  involuntarily  taxed 
with  improvements  made  upon  his  property 
without  his  consent,  or  be  made  to  pay  a  price 
for  recovering  it  back." 

[8]  As  already  stated,  the  assumption  of 
counsel  for  defendant  has  no  basis  In  fact 
The  answer  does  not  allege  facts  to  justify, 
nor  does  the  prayer  demand,  affinnatlTe  re- 
lief of  any  kind.  It  is  defensive  merely,  and 
alleges  only  matter  which  goes  to  the  suf- 
ficiency of  the  complaint,  from  the  viewpoint 
of  counsel.  Therefore  a  case  Is  not  present- 
ed warranting  relief  to  the  defendant  In 
order  to  avoid  the  consequences  of  his  de- 
fault, we  can  see  no  reason  why  the  defend- 
ant should  not  be  required  to  bring  himself 
within  the  equity  of  the  statute  as  Inter- 
preted in  Cook-Reynolds  Co.  v.  Chipman, 
Fratt  r.  Daniels-Jones  Co.,  and  other  cases 
dted  above. 

[7]  Apart  from  these  considerations,  there 
Is  not  in  the  record  any  evidence  touching 
the  value  of  the  improvements,  other  than 
the  testimony  of  witnesses  as  to  what  they 
cost  in  actual  outlay.  Nor  does  the  evidence 
disclose  whether  they  were  made  excluslvel.y 
for  the  benefit  of  the  property  covered  by  the 
contract  or  were  designed  in  part  to  improve 
other  property  in  the  vicinity  belonging  to  the  < 
defendant  North.  Upon  this  evidence  the 
court  would  not  have  been  justified  In  mak- 
ing a  finding  as  to  their  value.  "In  the  ab- 
sence of  some  provision  in  the  contract  fixing 
a  ditterent  measure  of  compensation,  the 
amount  recoverable  for  improvements  is  not 
what  it  cost  to  put  them  on  the 'property,  but 
the  enhanced  value  of  the  property,  not  ex- 
ceeding the  amount  expended  for  the  im- 
provements, and  from  them  Is  to  be  deducted 
an  amount  equal  to  the  fair  rental  value  of 
the  premises."  39  Cyc.  1403.  See,  also,  Con- 
Ian  v.  Sullivan,  110  Cal.  624,  42  Pac.  1U81 ; 
Glass  y.  Hampton  (Ky.)  122  S.  W.  803; 
Guthrie  t.  Holt  »  Baxt  (Tenn.)  627;  Her- 
ring ft  Bird  V.  Pollard,  4  Humph.  (Tenn.) 
862,  40  Am.  Dec.  653;  Bond  v.  Wilson,  129 
N.  C.  325,  40  S.  E.  179.  So  far  as  the  evi- 
dence discloses,  the  amounts  expended  by  the 
defendant  did  not  add  a  penny's  worth  to  the 
value  of  the  property,  nor  can  it  be  ascer- 
tained therefrom  what  part  of  the  outlay 
was  made  for  the  t>enefit  of  it  as  dis- 
tinguished from  other  property  of  defendant 
In  the  Immediate  vicinity. 

[8,  8]  4.  Although  by  its  express  terms  time 
Is  made  of  the  essence  of  a  contract  and  an 
option  is  reserved  by  the  vendor  to  declare  it 
terminated  for  failure  to  pay  the  purchase 
price  at  the  date  it  falls  due,  or,  if  It  is 
payable  in  installments,  at  the  date  that  any 
one  of  the  installments  falls  due,  this  provi- 
sion may  be  waived  by  a  failure  to  exercise 
the  option,  or  by  accepting  a  payment  after 
it  is  due.  The  vendor  cannot  thereafter  al- 
lege such  default  as  a  ground  for  declaring 
.  the  contract  terminated.    Pomeroy  on  Con-° 


tracts,  f  857 ;  2  Warrelle  on  Vendors,  f  820; 
Grlgg  v.  lAndls,  21  N.  J.  £q.  506;  Boone 
V.  Templeman,  158  Cal.  290,  110  Pac.  947, 
130  Am.  St  Rep.  126.  If  payment  la  to  be 
made  in  installments,  default  in  the  payment 
of  any  Installment  is  a  distinct  breach  and 
gives  the  vendor  the  right  to  declare  a  for- 
feiture. The  right  must  be  promptly  exer-> 
dsed,  however;  otherwise,  the  right  being 
exclusively  that  of  the  plaintiff,  he  will  b« 
presumed  to  regard  the  contract  as  still 
valid  and  existent  On  this  subject  Mr. 
Warvelle  says: 

"In  the  absence  of  other  circumstances,  noth- 
ing can  be  predicated  upon  a  mere  neglect  of 
the  vendor  to  declare  a  forfeiture  at  the  time 
such  right  accrues;  and  the  fact  that  the  ven- 
dor has  before  indulged  the  vendee  by  accepting 
payments  after  they  were  due  furnishes  no  ex- 
cuse for  his  not  meeting  the  other  payments 
Sromptly,  nor  will  it  operate  to  prevent  the  ven- 
or  from-  declaring  a  forfeiture.  It  would 
seem,  however,  that  where  a  forfeiture  has  been 
practically  waived  by  partial  payments  by  the 
vendee  after  the  time  prescribed,  the  vendor  can- 
not then  suddenly  stop  short  and  insist  upon  a 
forfeiture  for  the  nonpayment  of  the  arrears 
remaining  unpaid,  without  any  previous  notice 
of  his  intention  so  to  do  if  the  arrears  are  not 
paid.  Indeed,  the  fact  of  indulgence  is  a  strong 
circumstance  tending  to  show  that  neither  par- 
ty intended  that  a  failure  to  perform  the  con- 
tract according  to  its  terras,  at  the  time  speci- 
fied, should  forfeit  the  right  of  the  party  falling 
to  have  a  specific  performance;  and  where  the 
vendor  suffers  the  purchaser  to  remain  in  pos- 
session of  the  property,  and  receives  payments 
from  him  down  to  within  a  short  period  of  de- 
claring a  forfeiture,  such  payments  aggregating 
a  large  portion  of  the  purchase  price,  he  will, 
it  seems,  not  be  permitted  to  insist  upon  a  for- 
feiture without  first  giving  notice  to  the  ven- 
dee and  allowing  him  a  reasonable  time  to  per- 
form on  his  part."  2  Warvelle  on  Vendors,  f 
820. 

[10]  Where  the  indulgence  has  been  ex- 
tended until  long  after  all  the  Installments 
are  due,  nonpayment  alone  will  not  justify 
a  forfeiture.  Boone  v.  Templeman,  supra; 
McCroskey  ▼.  Ladd,  96  Cal.  469,  31  Pac.  658. 
But  though  the  vendor  has  extended  indulg- 
ence to  the  vendee,  he  is  not  required  to  wait 
indefinitely  for  the  vendee  to  perform  bis  ot>- 
llgatlon.  If  the  latter  continues  in  default 
the  vendor,  by  demand  for  payment  of  the 
balance  of  the  purchase  money  and  notice 
of  his  purpose  to  terminate  the  contract  in 
case  of  further  default  may  pnt  the  vendee 
upon  his  guard.  If  after  such  notice  he  does 
not  make  payment  within  a  reasonable  time, 
the  vendor  may  declare  the  contract  at  an 
end.  This  doctrine  was  recognized  by  this 
court  in  Fratt  v.  Daniels-Jones  Co.,  supra, 
and  is  announced  by  these  cases:  King  t. 
Wihson,  6  Beav.  126 ;  Eaton  v.  Schneider,  18S 
111.  608,  67  N.  E.  421;  Boone  t.  Templeton, 
supra;  Maffet  v.  Oregon  ft  O.  R.  Co.,  46  Or. 
443,  80  Pac.  480 ;  Klrby  v.  Harrison,  2  Ohio 
St  326,  69  Am.  Dec.  677;  Mo  v.  Bettner,  68 
Minn.  179,  70  N.  W.  1076;  Gaughen  v.  Kerr, 
99  Iowa,  214,  68  N.  W.  694;  Pier  v.  Lee,  14 
S.  D.  600,  86  N.  W.  642;  Walker  ▼.  Mc- 
Murchle,  61  Wash.  489,  112  Pac.  600. 

[11]  6.  So  tar  as  they  are  questioned  bf 
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the  contenttons  of  connsel,  we  tblnk  tbe 
findings  of  the  trial  court  are  amply  justified 
by  the  evidence  and  fully  support  the  decree. 
It  Is  true  that  It  Is  not  alleged  that  the  de- 
mand upon  the  defendant  was  accompanied 
by  a  tender  of  a  deed.  A  deed  was  tendered 
on  the  trial,  however.  In  view  of  the  fail- 
ure of  defendant  to  respond  to  the  demand  of 
the  plaintiff,  as  well  as  his  failure  to  tender 
payment  at  the  trial  and  demand  a  convey- 
ance, the  conclusion  seems  inevitable  that 
be  is  either  unwilling,  or,  more  probably,  un- 
able, to  meet  his  obligations  under  the  con- 
tract Such  being  the  case,  he  is  in  no  posi- 
tion to  claim  that  the  plaintiff  ought  to  be 
denied  relief. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOW  AY  and   BANNER,   JJ.,  concur. 


(60  Hont.  88) 

In  re  SUTTON. 


(No.  8502.) 


(Supreme  Court  of  Montana.     Dec  11,  1914.) 

1.  Attobret  and  Client  ({  53*)— Miscon- 
duct OP  Attoenet—Dibbakment— Convic- 
tion OF  Felony. 

By  Hev.  Codes,  {  6393,  a  certified  copy  of 
the  record  of  conviction  of  an  attorney  for  a 
felony  or  for  misconduct  involving  moral  tur- 
pitude is  conclusive  evidence  of  nis  unfitness 
to  be  a  member  of  the  bar,  and  the  Supreme 
Court  must  disbar  him  under  section  6410 
without  notice  by  citation  or  other  process. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
dlent.  Cent.  Dig.  §§  74,  75 ;    Dec.  Dig.  |  53.*] 

2.  Attobnet  and  Client  (§  39*}— Disbab- 
MENT— Conviction  of  Fobqeby  —  Mobal 
Tubpitdde. 

Forgery  is  an  offense  involving  moral  tur- 
pitude, within  Rev.  Codes,  |  6393,  providing 
for  the  disbarment  of  attorneys  on  conviction 
of  a  felony  or  of  a  misdemeanor  involving  moral 
turpitude. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  i  62;    Dec.  Dig.  t  39.^^] 

8.  Attobnet  and  Client  (|  89*)— Dibbab- 
ment  or  Attorney — Conviction  of  Fci/- 
ont— Pabdon — Effeot. 

Where  an  attorney  was  convicted  of  for^ 
gery  and  a  certified  copy  of  tbe  judgment  filed 
in  the  Supreme  Court,  its  effect  as  furnishing 
conclusive  ground  for  disbarment  was  not  nul- 
lified by  a  conditional  pardon  granted  to  the 
attorney  by  the  Governor. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  J  62;   Dec.  Dig.  {  39.*] 

4.  Pabdon   (i  14*)— Conditions— Autbobitt 

TO  Impose. 

In  the  granting  of  pardon,  the  (Jovemor 
is  authorized,  by  Const,  art.  7,  §  9,  and  Rev. 
Codes,  §  9556,  to  impose  conditions  without 
restriction,  so  long  as  they  are  neither  illegal, 
immoral,  nor  impossible  of  performance. 

[Ed.    Note.'— For    other    cases,    see    Pardon, 
Cent  Dig.  gi  28-31 ;    Dec.  Dig.  S  14.*] 
6.  Pabdon    (§  9*)— "Pabole." 

Tbe  parole  of  a  convicted  criminal  does 
not  wipe  out  the  conviction,  but  merely  sus- 
pends its  operation  by  remitting  for  the  time 
being  the  confinement  at  hard  labor,  until  the 
end  of  the  term  or  an  unconditional  pardon  is 
granted;  the  offender  in  tbe  meantime  being 
subject  to  prison  discipline  and  to  be  talien  in- 


to custody  on  violation  of  any  of  the  coadition* 
as  though  the  parole  had  not  been  granted. 

[Ed.  Note.— For  other  cases,  see  Pardon, 
Cent.  Dig.  U  16-22 ;    Dec.  Dig.  {  9.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Parole.] 

Proceedings  against  B.  L.  Sutton  for  dis- 
barment    Rule  absolute. 

B.  li.  Sutton,  of  Great  Falls,  in  pro.  per. 

BRANTLT,  C.  J.  On  April  11,  1914,  B.  L. 
Sutton  was  tried  in  tbe  district  court  of 
CJhoutean  county  upcm  a  charge  of  forgery, 
and  by  a  verdict  of  tbe  Jury  found  guilty. 
He  was  thereafter  by  Judgment  of  tbe  court 
sentenced  to  a  term  of  two  years  in  the  state 
prison.  At  tbe  time  the  charge  was  prefer- 
red against  him,  and  at  tbe  time  of  his  con- 
viction, Mr.  Sutton  was  an  attorney  and 
counselor  at  law  and  a  member  of  tbe  bar 
of  Montana.  Thereafter,  on  May  14tb,  the 
clerk  of  tbe  district  court,  under  the  com- 
mand of  the  statute  (Rev.  C>>des,  i  6409), 
lodged  with  tbe  clerk  of  this  court  a  certi- 
fied copy  of  the  record  of  conviction.  When 
this  fact  was  brought  to  its  attention,  this 
court  made  an  order  directing  a  citation  to 
issue  to  Sutton  requiring  him  to  show  cause 
why  he  should  not  be  removed  from  his  of- 
fice. The  citation  was  served  on  June  1st. 
On  June  6th  Mr.  Sutton  filed  an  answer,  ad- 
mitting his  conviction,  and  alleging  that 
there  was  then  pending  in  tbe  district  court 
an  application  for  a  new  trial;  that  it  was 
being  prosecuted  by  him  in  good  faith ;  and 
that  In  tbe  event  it  should  be  denied,  he  in- 
tended to  prosecute  an  appeal  to  this  court. 
He  also  alleged  that  the  crime  of  which  he 
was  convicted  does  not  involve  moral  turpi- 
tude, and  therefore  bis  conviction  of  it  dofes 
not  Justify  his  suspension  or  disbarment 
Tbe  court  thereupon  deferred  disposition  of 
tbe  matter  until  tbe  criminal  prosecution 
could  be  disposed  of.  On  September  14tb  Mr. 
Sutton  filed  an  amended  answer,  in  which  ' 
be  alleged  that  on  August  lOtb  the  Honor- 
able Samuel  V.  Stewart  the  Governor,  trans- 
mitted to  the  board  of  pardons  a  pardon  of 
tbe  offense  of  whi(A  he  bad  been  convicted ; 
that  on  August  28th,  after  consideration,  tbe 
board  approved  the  Governor's  action;  that 
on  August  31st  the  Governor  made  an  execu- 
tive order  pardoning  Mr.  Sutton;  and  that 
on  September  3d  Mr.  Sutton  accepted  the 
pardon,  wbich  is  now  in  full  force  and  effect. 
The  order  of  tbe  Governor,  after  reciting 
that  he  had  granted  a  conditional  pardon  to 
Mr.  Sutton  and  that  his  action  had  been  ai»- 
proved  by  the  board,  recites: 

"Now,  therefore,  I,  S.  V.  Stewart,  Governor 
of  the  state  of  Montana,  in  view  of  the  approval 
of  my  action  by  the  state  board  of  pardons  do 
hereby  declare  and  order  tbe  release  of  the  said 
E.  L.  Sutton  from  the  state  prison  of  the  state 
of  Montana,  on  tbe  following  condition: 

"First  That  the  said  E.  U  Sutton  shall 
make  a  written  report  to  tbe  secretary  of  tbe 
state  board  of  pardons,  at  least  every   thirty 


•Forotbar  ewe*  ■«•  same  topic  and  section  NCUBBR  In  Dec.  Dig.  A  Am.  Dls.  Ker-No.  Serlm  a  Rep'r  Indaxea 


Digitized  by 


Google 


Mont) 


IN  RE  SUTTON 


days,  stating  his  post  office  address,  the  natnre 
of  the  work  in  which  he  is  engaged,  the  name 
of  his  employer  if  he  be  employed  steadily  by 
one  employer,  and  such  other  information  as 
may  at  any  time  be  required  of  him  by  the 
board  or  any  member  thereof. 

"Second.  That  he  shall  not  at  any  time  be 
guilty  of  a  breach  of  any  of  the  laws  of  the 
state  of  Montana  or  of  any  of  the  conditions 
of  this  pardon.  And  further  that  he  shall  ab- 
stain from  the  use  of  intoxicating  liquors  in 
any  manner  or  form  whatsoever  during  the 
term  and  life  of  this  conditional  pardon,  and 
that  he  shall  refrain  from  frequenting  saloons 
or  other  places  where  intoxicating  liquors  are 
kept  or  sold. 

"Third.  That  he  shall  immediately  proceed  to 
look  after,  provide  for  and  care  of  his  wife  and 
children. 

"Fourth.  That  he  shall,  during  the  remainder 
of  his  term  of  service,  be  at  all  times  in  the 
legal  custody  and  control  of  the  state  board 
of  prison  commissioners,  and  subject  at  any 
time  to  be  returned  to  the  state  prison  for  a 
breadi  of  any  of  the  conditions  of  this  condi- 
tional pardon  or  for  other  good  and  sufficient 
cause  to  the  state  board  of  pardons  appearing. 
And  a  written  order  of  the  state  board  of  par- 
dons, certified  by  the  state  prison  warden  in 
charge  of  the  state  prison,  shall  be  a  sufficient 
warrant  to  any  officer  to  retake  and  return  said 
prisoner  to  actual  custody. 

"This  conditional  pardon  having  been  ap- 
proved by  the  state  board  of  pardons,  it  shall 
immediately  effect  the  release  of  the  said  E. 
L.  Sutton  under  the  conditions  named,  but  be- 
fore leaving  the  custodv  of  said  prison,  the 
said  Sutton  shall  signity  in  writing  his  ac- 
ceptance of  the  conditional  pardon  and  of  all  the 
conditions  imposed  thereby  and  therein." 

[1]  Since,  under  section  6393  of  the  Revised 
Codes,  the  certified  copy  of  the  record  of  con- 
viction is  made  conclusive  evidence,  and  this 
court  Is  left  no  discretion  but  to  proceed  un- 
der section  6410,  the  convicted  attorney  and 
counselor  Is  not  entitled  to  notice  by  citation 
or  other  process.  It  is  bis  bounden  duty  to 
know  that  the  legal  consequence  of  his  final 
conviction  is  his  disbarment.  In  re  Bloor,  21 
Mont  49,  52  Pac.  779.  Of  course  the  conviction 
must  be  final  by  reason  of  acquiescence  by  the 
convict  In  the  judgment  of  the  trial  court,  or 
by  afllrmance  by  this  court.  It  would  man- 
ifestly be  an  Injustice  to  him  for  this  court 
to  disbar  or  suspend  him  from  office,  until 
the  finality  of  the  judgment  has  been  made 
apparent;  otherwise,  though  by  the  sub- 
sequent proceedings  in  the  criminal  prosecu- 
tion he  might  be  found  not  guilty  and  be 
awarded  full  and  complete  Tindlcation  and 
his  innocence  of  any  wrong  be  fully  establish- 
ed, in  the  end  the  order  of  disbarment  or 
suspension  would  stand  of  record.  In  the 
Bloor  Case  the  judgment  of  conviction  had 
become  final  by  affirmance  by  this  court. 
State  v.  Bloor,  20  Mont,  574.  52  Pac.  611.  In 
this  case,  the  record  not  disclosing  what  was 
the  condition  in  the  case  of  State  v.  Sutton, 
we  deemed  It  proper  to  Lssue  the  citation  in 
order  to  permit  it  to  V  disclosed. 

[2]  We  shall  not  stop  to  investigate  the 
question  whether  the  crime  of  forgery  in- 
volves moral  turpitude.  That  it  does  is  so 
clearly  apparent  that  argument  to  the  con- 
trary is  not  permissible. 

[3]  By  applying  to  the  Governor  for  a  par- 


don and  obtaining  It,  Mr.  Sutton  acquiesced 
in  the  judgment  of  conviction.  For  the 
purpose  of  this  proceeding,  therefore,  that 
judgment  became  final.  In  bis  brief  Mr. 
Sutton  assumes  the  position  that  the  effect 
of  the  pardon  is  not  only  to  release  him  from 
the  punishment  infilcted  by  the  judgment  ot 
conviction,  but  that  it  obliterates,  in  legal 
contemplation,  the  offense  Itself  and  restores 
him  to  the  same  standing  In  the  community 
as  if  the  offense  had  never  been  committed. 
In  support  of  this  argument  he  cities  Ed- 
wards V.  Commonwealth,  78  Va.  39,  49  Am. 
Rep.  377;  State  v.  Page,  60  Kan.  664,  57  Paa 
514;  CarUsle  v.  United  States,  16  Wall.  147, 
21  Lw  Ed.  426;  Osbom  v.  United  States,  91 
U.  S.  474,  23  Ii.  E».  388.  He  also  cites  and 
relies  with  confidence  upon  the  case  of  Scott 
V.  State,  6  Tex.  av.  App.  343,  25  S.  W.  837, 
to  the  point  that  though  the  statute  makes  It 
the  duty  of  the  court  to  strike  from  the  rolls 
the  name  of  an  attorney  upon  proof  of  his 
conviction  of  a  felony,  if  it  is  made  to  ap- 
pear that  the  offender  has  been  pardoned,  the 
record  of  the  judgment  of  conviction  has 
wholly  lost  its  probative  value  because  It  has 
been  wiped  out  by  the  pardon.  Hence  he 
argues,  the  judgment  having  been  canceled 
by  bis  pardon  by  the  Governor,  all  Its  force 
as  a  conviction  for  a  felony  has  been  taken 
away,  and  It  no  longer  furnishes  the  basis 
for  a  disbarment  proceeding.  We  have  no 
fault  to  find  with  anything  said  in  any  of 
these  cases.  It  will  be  noted,  however,  tliat 
all  of  them,  except  Osborn  v.  United  States, 
discuss  the  force  and  effect  of  an  uncondi- 
tional pardon.  In  this  case  the  court  had 
under  conslderatlcm  the  effect  of  a  pardon 
of  Osbom  by  the  (President,  of  the  offense 
of  partldpattng  in  the  rebellion  on  account 
of  which  his  property  had  been  condemned 
and  ordered  to  be  sold  under  the  confiscation 
law  of  1862.  Act  July  17,  1862,  c.  195,  8  7,  12 
Stat  691.  Two  conditions  were  attached  to 
the  pardon:  First,  tliat  Osbom  should  pay 
all  the  costs  of  the  proceeding  pending 
against  his  person  or  property  before  his  ac- 
ceptance of  the  pardon;  and,  second,  that 
he  should  not,  by  virtue  thereof,  claim  any 
property,  or  the  proceeds  of  any  property, 
which  had  been  sold  by  decree  of  a  court 
nnder  the  confiscation  laws  of  the  United 
States,  niere  was  no  question  that  the  first 
condition  had  been  fulfilled.  The  question 
was  whether  an  attempt  by  Osbom  to  assert 
a  claim  to  the  proceeds  of  his  property,  as 
against  the  officers  of  the  court  who  bad 
misappropriated  them,  was  a  violation  of  the 
second  condition.  The  court  speaking 
through  Mr.  Justice  Field,  held  that  it  was 
not    In  the  opinion  it  was  said: 

"The  pardon  of  that  offense  necessarily  car- 
ried with  it  the  release  of  the  4>enalty  attached 
to  its  commission,  so  far  as  such  was  in  the 
power  of  the  government,  unless  specially  re- 
strained by  exceptions  embraced  in  the  inistm- 
ment  itself.  It  is  of  the  very  essence  of  a 
pardon  that  it  relieves  the  offender  from  the 
consequences  of  bia  offense." 
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Thla  passage  dlsdoees  that  tbe  court  was 
ot  the  opinion  that,  inasmuch  as  the  first  con- 
dition imposed  by  the  pardon,  which  was 
precedent,  had  been  performed,  the  pardon 
had  become  unconditionally  operative  for  all 
purposes,  except  so  far  as  restrained  by  the 
second  condition,  which  was  in  legal  effect  a 
limitation  as  to  its  operative  effect,  and  not 
a  condition  for  the  violation  of  which  the 
pardon  would  become  nugatory. 

Scott  V.  State  was  a  disbarment  proceed- 
ing. Inasmuch  as  it  appeared  that  the  of- 
fender had  been  granted  an  unconditional 
pardon  prior  to  the  institution  of  the  proceed- 
ing, the  court  held  that  tbe  record  of  convic- 
tion, having  been  wiped  out  by  the  pardon, 
could  not  be  looked  to  as  evidence  of  a  con- 
viction of  a  felony  necessary  to  support  a 
Judgment  of  disbarment  under  tbe  statute. 
A  conditional  pardon,  such  as  was  granted  by 
tbe  Governor  in  this  case,  cannot,  in  the  na- 
ture of  things,  have  such  effect. 

Besides  tbe  other  conditions  which  Mr.  Sut- 
ton must  observe,  be  is  required  during  the 
remainder  of  bis  term  of  service  to  remain 
In  tbe  custody  and  control  of  tbe  state  board 
of  priB(ni  commissioners  and  be  subject  to  be 
returned  to  tbe  prison  for  a  breach  of  any 
of  tbe  conditions,  or  for  any  other  cause  ap- 
pearing to  the  state  board  of  pardons  to  be 
good  and  sufficient 

[4]  Under  the  Constitution  (article  7,  |  9) 
and  the  statute  (Rev.  Codes,  {  9556),  tbe  Gov- 
ernor is  authorized  to  Impose  conditions  with- 
out restriction,  so  long  as  they  are  not  Il- 
legal, Immoral,  or  impossible  of  performance. 
Fuller  V.  State,  122  Ala.  32,  26  South.  146,  46 
L.  R.  A.  602,  82  Am.  St  Rep.  1;  Ex  parte 
Blarks,  64  CaL  29,  28  Pac.  109,  49  Am.  Rep. 
684:  In  the  Matter  of  Convicts,  73  Vt  414, 
81  Atl.  10 ;  State  v.  Peters,  43  Ohio  St  629, 
4  N.  B.  81;  Arthur  T.  Craig,  48  Iowa,  264,  30 
Am.  Rep.  385. 

The  act  of  tbe  Governor,  as  expressed  in 
tbe  order  supra,  though  designated  by  blm 
as  a  pardon,  I9  closely  asslmyated  to  a  parole, 
which  he  also  has  the  authority  to  grant  un- 
der certain  restrictions.  Rev.  Codes,  |§  9573- 
9675. 

[S]  A  parole  does  not  operate  to  wipe  out 
tbe  Judgment  of  conviction  but  merely  sus- 
pends Its  operation  by  remitting,  for  the  time 
being,  the  confinement  and  bard  labor,  until 
the  end  of  the  term,  or  until  an  unconditional 
pardon  is  granted.  Until  one  of  these  events 
occurs,  tbe  offender  is  subject  upon  a  viola- 
tion of  any  of  tbe  conditions,  to  be  taken  Into 
custody  and  be  held  to  suffer  actual  Impris- 
onment as  though  the  parole  bad  not  been 
granted.  Tbe  same  rule  applies'  here.  The 
Imposition  of  the  conditions  implies  the  ex- 
istence of  a  Judgment;  that  It  is  Just  and 
regular;  that  Its  execution  has  been  by  the 
act  of  tbe  Governor  merely  deferred  to  a 
future  time,  to  be  determined  by  Mr.  Sutton's 
failure  to  perform  tbe  obligations  he  has  as- 


sumed by  his  acceptance  of  It.  Whenever  be 
transgresses  any  of  the  restraints  imposed 
upon  him,  he  will  occupy  the  position  of  an 
escaped  convict  and  be  subject  to  be  dealt 
with  accordingly.  Fuller  v.  State,  supra. 
This  was  tbe  rule  at  common  law  (Bacon's 
Abr.  tit  "Pardon,"  E),  and  It  has  been  recog- 
nized and  adopted  generally  In  this  country 
(In  the  Matter  of  Convicts,  supra;  Arthur  ▼. 
Cralg,  supra;  Fuller  v.  State,  supra;  State 
V.  Wolf  er,  53  Minn.  135,  64  N.  W.  1065,  19  L. 
R.  A.  783,  39  Am.  Rep.  582;  Kennedy's  Case, 
136  Mass.  48).  The  pardon  being  In  the  na- 
ture of  a  deed.  It  must  be  accepted.  United 
States  V.  Wilson,  7  Pet  160,  8  U  Ed.  640. 
Having  been  accepted,  all  the  conditions  of  it 
not  open  to  any  of  tbe  objections  above  noted 
become  binding.  In  re  Ross,  140  U.  S.  463, 11 
Sup.  Ct  897,  35  L.  Ed.  581. 

For  the  purpose  of  this  proceeding,  there- 
fore, the  Judgment  in  State  v.  Sutton  is  a 
valid,  subsisting  Judgment,  notwithstanding 
tbe  order  of  the  Governor.  It  is  true  that, 
upon  expiration  of  Sutton's  term  of  service, 
the  pardon  will  become  absolute.  At  least 
this  seems  to  have  been  the  purpose  of  the 
Governor.  But  this  does  not  relieve  this 
court  from  tbe  duty  Imposed  upon  It  by  tbe 
statute.  It  iB  left  without  discretion,  and 
hence  must  make  the  order  of  disbarment 
To  give  the  pardon  the  effect  which  Mr.  Sut- 
ton Insists  should  be  accorded  to  it  might 
lead  to  consequences  which  would  prove  em- 
barrassing. If  Mr.  Sutton  should  transgress 
any  of  the  restraints  Imposed  upon  him,  or 
bis  conduct  though  not  directly  violative  of 
any  of  them,  should,  in  the  opinion  of  tbe 
board  of  pardons,  be  such  as  to  Justify  his  re- 
turn to  prison,  the  pardon  would  be  annulled. 
The  result  would  be  that  Mr.  Sutton  would  be 
a  member  of  the  bar  in  good  standing,  not- 
withstanding his  status  as  such  would.  In 
the  eye  of  tbe  law,  have  ceased  to  exist 

Let  Judgment  be  entered  in  accordance  with 
section  6420  of  the  Revised  Codes. 

HOLLOWAY  and  SANNBR,  33^  concur. 

(M  Hont.  S6) 
NIXON  T.  MONTANA,  W.  &  S.  BY.  CO.  et  aL 

(No.  8418.) 
(Supreme  Court  of  Montana.    Dee.  11,  1914.) 

1.  Pleading  (|  216*)  — Complaint  — Dbitob- 

BEK. 

Tbe  court,  in  determinini;  whether  a  com- 
plaint attacked  by  general  demurrer  states  a 
cause  of  action,  must  consider  tbe  entire  com- 
plaint and  determine  whether  its  sufficiency  can 
be  asserted  on  any  theory.  ■ 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  635-639;   Dec.  Dig.  {  216.*] 

2.  RAir.ROADs  (J  361*)  —  Fkncinq  Tbaorb  — 
Statutoet  Pbovisions. 

Rev.  Codes,  {  4308,  reqniring  railroad  cor- 
porations to  fence  their  tracks  and  maintain 
cattle  guards,  and  making  them  liable  for  kill- 
ing stock  on  their  road  in  the  event  they  do 
not  maintain  fences  and  guards,  protects  live 
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•took  only,  and  tlie  failure  of  a  railroad  company 
to  maintaiD  a  fence  does  not  render  it  liable  on 
that  ground  for  tlie  death  of  a  child  entering 
on  the  unfenced  trades  and  run  over  by  a  train. 
[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1246;   Dec.  Dig.  i  861.*} 

8.  Nboliqencb  (5  23»)  —  Danobboxjs  Pbeu- 
iBKS— Invitation  to  Childbbm. 

While  an  invitation  to  chilaren  may  be  im- 
plied from  the  maintenance  by  an  owner  of 
dangerous  machinery  on  bis  premises,  be  may 
conduct  his  basiness  with  such  machinery  op- 
erated in  such  manner  as  may  be  necessary  and 
convenient  to  malce  his  business  successful,  and 
unless  the  machinery  was  especially  and  un- 
usually attractive  to  children,  and  its  unusual 
attractiveness  was  known,  or  should  have  been 
loiown,  a  cause  of  action  for  injuries  to  chil- 
dren does  not  lie. 

[Ed.  Note.— B^or  other  cases,  see  Negligence, 
Cent  Dig.  iS  33,  34,  129 ;  Dec.  Dig.  {  23.*] 

4.  Neouoenck  (S  23*)  —  Injuries  to  Chu.- 

DBEN  ON   TKAOK— ATTKACTIVK  NUISANCE. 

A  railroad,  operating  through  an  unincor- 
porated village  a  train  in  which  two  cars  are 
placed  behind  the  caboose,  does  not  thereby  im- 
pliedly invite  children  to  enter  on  the  tracii  on 
the  theory  of  the  attractiveness  to  children  of 
the  train,  and  it  is  not  liable  for  the  death  of 
a  child  run  over  by  the  train. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {g  33,  34, 129 ;  Dec.  Dig.  {  &*} 

f.  Neolioenck  (§  23*)— Railroadb  (§  366*)— 
Injuries  to  Pebsonb  on  Tbaok— Liabiutt 
— Attractive  Nuisance. 

A  railroad  company,  permitting  the  use  of 
its  tracks  in  an  unincorporated  village  by  school 
children,  must  expect  their  presence  and  operate 
trains  accordingly,  but  the  presence  of  a  child 
on  the  track  does  not  carry  with  it  an  invita- 
tion to  board  a  train  or  to  use  any  of  its  prop- 
erty, and  it  is  not  liable  on  that  theory  for  the 
death  of  a  child  killed  while  attempting  to  board 
a  moving  train. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {{  33,  84.  129:  Dec.  Dig.  K  23;* 
Railroads,  Cent  Dig.  ti  1228-1234;  Dec.  Dig. 
g  35fl.*J 

6.  Neouoencb  (i  111*)  —  Attractive  Nui- 
sance—Complaint. 

A  complaint,  in  an  action  against  a  rail- 
.road  company  for  the  death  of  a  child  run  over 
by  a  train,  which  alleges  that  the  invitation  of 
the  child  to  attempt  to  board  a  moving  train 
was  implied  from  the  attractive  character  of 
the  train,  and  that  the  attempt  was  not  made 
on  any  other  invitation,  does  not  state  a  cause 
of  action  on  the  theorr  that  an  invitation  to 
children  to  board  moving  trains  could  be  im- 
plied from  toleration  by  toe  company  from  prior 
attempts  of  children  so  to  do. 

[E!d.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  gi  182-184;   Dec  Dig.  {  111.*] 

Appeal  from  District  Court,  Carbon  Coun- 
ty; Geo.  W.  Pierson,  Judge. 

Action  by  O.  R.  Nixon  against  the  Mon- 
tana, Wyoming  ft  Sonthem  Railway  Company 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Mackel  and  Tyrand,  of  Butte,  for  appel- 
lant John  G.  Skinner,  of  Red  Lodge,  for  re- 
spondents. 

BANNER,  J.  The  plaintiff  elected  to  stand 
upon  his  complaint  after  a  general  demurrer 
thereto  bad  been   sustained.     Judgment  for 


the  defendants  was  entered,  and  thla  appeal 
Is  the  result 

The  material  allegations  of  the  complaint, 
pleaded  as  one  cause  of  action,  may  be  epito- 
mized as  follows:  That  the  plaintiff  is  tbe 
father  of  Bmma  Nixon,  who  was  run  over 
and  killed  by  one  of  defendants'  trains  on 
December  6, 1912 ;  that  at  and  for  some  yean 
prior  to  that  time  the  defendant  company 
was  engaged  in  operating  a  railway  through 
Bear  Creek,  an  unincorporated  village  in 
Carbon  county;  that  it  was  the  duty  of  said  ' 
company  to  maintain  on  both  sides  of  Its 
track  a  good  and  legal  fence  and  to  keep  at 
Its  crossings  cattle  guards  over  wbleh  cattle 
and  other  domestic  animals  could  not  pass, 
but  In  this  duty  it  wholly  and  negligently 
failed;  that  at  tbe  time  of  the  accident  Em- 
ma Nixon  was  eight  years  old  and  resided 
about  IVi  miles  west  of  Bear  Creek,  south  of 
the  company's  track;  that  she,  together  with 
a  great  number  of  other  children  residing  in 
tbe  same  neigbborbood,  attended  school  at 
Bear  Creek,  north  of  the  track;  that  because 
of  defendants'  failure  to  maintain  a  good  and 
legal  fence  it  became  and  was  tbe  custom  of 
such  children  to  walk  upon  said  track,  partic- 
ularly between  3  and  5  p.  m.  of  each  day,  ex- 
cept Saturdays  and  Sundays, 'and  said  trade, 
for  many  years  prior  to  tbe  date  of  the  ac- 
cident, bad  been  used  as  a  common  highway 
for  pedestrians  en  route  to  and  from  Bear 
Creek,  all  of  which  was  well  known  to  the 
company;  that  it  was  also  a  common  custom 
for  such  children,  when  returning  from  school 
by  way  of  said  track,  to  attempt  to  ride  upon 
tbe  rear  end  of  the  trains  traveling  thereon, 
especially  if  such  trains  were  moving  slowly, 
and  this  the  defendants  well  knew;  that  at 
tbe  time  of  tbe  accident  one  of  tbe  company's 
trains  was  moving  slowly  between  Bear  Creek 
and  tbe  residence  of  Emma  Nixon,  which 
train  consisted  of  nine  cars,  two  of  which 
cars  were  placed  in  an  unusual  position,  to 
wit,  behind  tbe  caboose;  that  said  train,  so 
made  up  and  so  moving,  was  attractive  to 
children  and  was  dangerous;  that  defendants 
should  have  known  these  facts,  and  should 
have  known  that  such  (diUdren  would  attempt 
to  ride  said  train,  and  should,  in  tbe  exercise 
of  ordinary  care,  have  placed  some  person 
upon  tbe  rear  thereof,  to  prevent  such  chil- 
dren riding  thereon;  that  defendants  failed 
to  do  that,  or  to  do  anything  in  that  behalf; 
that  Emma  Nixon,  and  otber  children,  enter- 
ed said  track  at  a  point  where  it  was  the 
duty  of  defendants  to  have  kept  a  fence,  and, 
being  upon  said  track  to  tbe  knowledge  of  de- 
fendants, was  attracted  by  the  train  so  made 
up  and  slowly  moving,  and  was  thereby  im- 
pliedly invited  to  ride  tbe  rear  thereof,  and 
attempted  to  do  so,  being  too  young  to  ap- 
preciate tbe  danger;  that  her  death  was  the 
result  of  that  attempt. 

[1]  The  question  presented  la  whether  a 
cause  of  action  is  stated  in  the  foregoing 
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facts,  bearing  In  mind  that  tbe  complaint 
stands  confronted  only  by  a  general  demur- 
rer, and  that  the  duty  of  this  court  Is  to 
search  it  from  end  to  end  and  determine 
whether  Its  sufficiency  can  be  reasonably  as- 
serted upon  any  theory.  The  appellant  in- 
.Bists  that  a  cause  of  action  is  stated  under 
(1)  the  statutory  duty  imposed  upon  railway 
companies  to  fence,  and  (2)  under  the  com- 
mon-law duties  arising  upon  implied  invita- 
tion. 

[2]  1.  The  application  to  this  case  of  the 
statutory  duty  imposed  upon  railway  com- 
panies to  fence  is  erroneously  assumed  in 
consequence  of  the  decision  of  this  court  and 
some  authorities  dted  in  Conway  ▼.  Monidah 
Trust,  47  Mont  269, 132  Pac.  26.  A  moderate- 
ly discriminative  reading  of  that  case  should 
have  satisfied  counsel  that  it  not  only  does 
not  sustain  his  view,  but  makes  directly 
against  it  We  there  dealt  with  a  statutory 
provision  the  manifest  purpose  of  which  was 
to  impose  an  absolute  duty  for  tbe  protection 
of  persons,  for  the  benefit  not  of  a  class,  but 
of  the  entire  public  considered  as  a  composite 
of  individuals;  we  took  pains  to  distinguish 
those  statutes  which  impose  a  duty  for  the 
benefit  of  tbe  public  considered  as  a  compos- 
ite of  individuals  from  those  statutes  which 
impose  a  duty  for  the  benefit  of  a  particular 
class,  and  we  held  that  in  the  one  case  a 
right  of  action  may  arise  in  favor  of  any  per- 
son especially  injured  by  a  failure  in  such 
duty,  wtiile  in  the  other  a  right  of  action 
could  accrue  only  to  a  person  of  the  contem- 
plated class.  The  fencing  statute  Invoked  as 
a  basis  of  liability  in  this  case,  is  as  follows: 

"Railroad  corporations  must  make  and  main- 
tain a  good  and  legal  fence  on  both  sides  of  their 
track  and  property,  and  maintain,  at  all  cross- 
ings, cattle  guards  over  which  cattle  or  other 
domestic  animals  cannot  pass.  In  case  they  do 
not  make  and  maintain  such  fence  and  guards, 
if  their  engines  and  cars  shall  kill  or  malm  any 
cattle  or  other  domestic  animals  upon  their 
line  of  road,  they  must  pay  to  the  owner  of 
such  cattle  or  other  domestic  animals,  in  all 
cases,  a  fair  market  price  for  tbe  same,  unless 
it  occurred  through  the  neglect  or  fault  of  the 
owner  of  the  animal  so  killed  or  maimed.  Pro- 
vided, that  nothing  herein  shall  be  construed 
so  as  to  prevent  any  person,  or  persons,  from 
recovering  damages  from  any  railroad  corpora- 
tion for  Its  negligent  killing  or  injury  to  any 
cattle,  or  other  domestic  animals,  at  spurs,  sid- 
ings, Y's,  crossings  and  turntables."  Section 
4£K>8,  Rev.  Codes. 

This  language,  as  well  as  the  history  of 
the  section,  demonstrates  that  its  enactment 
was  for  the  particular  benefit  of  a  particular 
class.  In  every  case  where  liability  exists 
because  of  failure  to  perform  a  specific  duty, 
there  Is  Involved  the  proposition  that  no 
liability  exists  when  such  duty  has  been 
performed ;  but  the  notion  that  the  Legisla- 
ture intended  compliance  with  this  statute 
to  absolve  from  liability  for  injuries  to  chil- 
dren is  beyond  the  pale  of  discussion. 

13]  2.  Tbe  argument  upon  Implied  invita- 


tion is,  like  the  complaint,  of  rather  mixed 
complexion.  At  one  time  tbe  Invitation  is 
implied  from  custom,  at  another  from  at- 
traction under  the  so-called  "turntable  doc- 
trine," and  often  it  is  directed  to  the  pres- 
ence of  the  child  near  the  track,  instead  of 
to  her  attempt  to  board  the  train.  The  ex- 
tent to  which  the  turntable  doctrine  tias 
been  accepted  in  this  state,  and  how  it  may 
be  invoked,  are  disclosed  in  Driscoil  v.  Clark, 
32  Mont  172,  80  Pac.  1,  373,  and  in  Gates 
V.  Northern  Pacific  Ry.  Co.,  37  Mont  108, 
94  Pac.  751.  The  effect  of  these  cases  is  to 
hold  that,  while  an  invitation  may  be  im- 
plied from  tbe  maintenance,  by  the  owner, 
of  dangerous  machinery  upon  ids  premises, 
which  is  so  especially  and  unusually  alluring 
to  children  of  tender  years  that  they  are 
attracted  thereby  to  the  knowledge  of  the 
owner,  he  may  nevertheless  conduct  his  busi- 
ness on  his  own  premises  with  such  machin- 
ery, operated  in  such  manner  as  may  be  nec- 
essary and  convenient  to  make  his  business 
successful;  and.  If  it  does  not  appear  but 
that  the  machinery  or  the  ose  thereof  was 
proper,  necessary,  ^nd  convenient  and  that 
It  was  especially  and  unusually  attractive  to 
children,  and  that  its  unusual  attractiveness 
to  children  was  known,  or  should  have  been 
known,  to  the  owner,  no  cause  of  action  un- 
der the  turntable  doctrine  is  stated.  As  elu- 
cidating some  of  the  circumstances  to  which 
this  doctrine  cannot  be  applied,  we  incor- 
porated in  the  Driscoil  Case  certain  expres- 
sions of  the  Supreme  Court  of  Texas  in  San 
Antonio,  etc.,  Ry.  Co.  r.  Morgan,  92  Tex.  98, 
46  S.  W.  28,  including  the  following: 

"It  has  been  contended  broadly  that  when  an 
owner  places  •  •  •  anything  upon  his  prop- 
erty which  is  attractive  to  others  and  one  is 
thereby  induced  to  go  thereon,  the  invitation 
may  be  inferred  as  a  fact  by  the  court  or  jury. 
Now,  since  it  is  manifest  that  to  some  classes  of 
persons,  such  aa  Infants,  the  things  ordinarily 
in  existence  and  ose  throughout  the  country, 
such  as  rivers,  creeks,  ponds,  wagons,  axes, 
plows,  woodpiles,  baystacKs,  etc.,  are  both  at- 
tractive and  dangerous,  it  is  clear  that  the  adop- 
tion of  such  a  broad  contention  would  be  con- 
trary to  reason,  lead  to  vexations  and  oppres- 
sive litigation,  and  impose  upon  tbe  owners  such 
a  burden  of  vigilance  and  care  as  to  materially 
impair  the  value  of  property  and  seriouslycrip- 
ple  the  business  interests  of  tbe  country.  There- 
fore it  has  been  generally  held  that  tbe  invi- 
tation cannot  be  inferred  in  such  cases." 

[4]  Analyzing  tbe  complaint  we  observe 
that  the  attraction  was  a  train,  the  only  un- 
usual feature  of  which  was  that  two  cars 
were  behind  the  caboose.  It  la  alleged  that 
defendants  knew,  or  ought  to  have  known, 
that  the  children,  including  Emma  Nlzon, 
would  be  attracted  by  the  train;  but  it  is 
not  alleged  that  this  train,  or  trains,  so  made 
up,  were  any  more  attractive  than  other 
trains.  Tbe  mere  fact  that  trains,  aa  such, 
are  attractive  does  not  suffice;  for  they  are 
familiar  objects  and,  whether  moving  rapidly 
or  slowly,  they  are  necessary  instru mentali- 
ties through  which  a  railroad  must  conduct 
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Its  business.  So,  too,  the  placing  of  cars 
behind  the  caboose  may  have  been  qnlte  rea- 
sonable and  proper.  In  any  event,  there  is 
no  Intimation  In  the  complaint  that  from  pre- 
vious practice,  or  otherwise,  the  company  or 
its  agents  knew,  or  should  have  known,  that 
a  train  so  made  up  was  especially  alluring 
to  children.  Mo  reason  is  suggested  why 
this  should  be  so,  and  the  other  allegations 
strongly  Indicate  that  such  was  not  the  ftict. 
In  no  jurisdiction,  so  far  as  we  are  informed, 
in  which  the  turntable  doctrine  is  accepted, 
has  it  been  applied  to  moving  trains.  Un- 
derwood V.  RaUroad  Co.,  105  Oa.  48,  31  S.  E. 
123;  WUson  v.  Railway  Co.,  66  Kan.  183, 
71  Pac.  282;  CaUett  v.  Railway  Co.,  67 
Ark.  461,  21  S.  W.  1062,  38  Am.  St  Rep.  254. 
The  complaint  cannot  be  sustained  upon  this 
theory. 

[(]  It  Is  not  necessary  to  canvass  the  avei^ 
ments  touching  the  implied  invitation  to 
Emma  Nixon  and  her  comitanions  to  be  upon 
or  near  the  track  at  the  time  and  place  of 
the  accident  Suffice  it  to  say  that  they  were 
there,  and  the  complaint  contains  enough  to 
charge  that  they  were  there  by  invitation  to 
use  the  track  as  a  highway,  implied,  not 
from  want  of  a  fence,  but  from  custom.  It 
was  therefore  the  duty  of  the  company  to 
expect  their  presence  and  to  operate  the 
dangerous  instrumentalities  of  its  business 
accordingly.  This,  however,  is  not  Impor- 
tant, because  Emma  Nixon  was  not  killed 
while  she  was  on  the  track  using  it  as  a 
highway;  she  was  killed  in  consequence  of 
her  attempt  to  board  a  moving  train.  Her 
presence  near  the  track  was,  of  course,  nec- 
essary to  an  attempt  to  board  a  train,  but 
a  license  to  use  the  track  as  a  highway  does 
not  carry  with  it  an  invitation  to  use  the 
track  for  other  purposes,  or  to  board  the 
company's  trains,  or  to  use  any  of  its  other 
property. 

[6]  Assuming,  but  not  deciding,  that  an  in- 
vitation to  children  to  board  its  moving 
trains  can  be  implied  from  toleration  by 
the  company  of  previous  attempts  so  to  do, 
we  may,  by  piecing  an  averment  here  with 
an  averment  there,  say  that  such  an  invita- 
tion is  sufficiently  alleged.  To  make  it  avail- 
able to  the  plaintiff,  however,  we  should  be 
obliged  to  Ignore  the  plain  meaning  of  para- 
graphs 13  and  15.  In  these  paragraphs  we 
are  expressly  told  that  the  invitation  upon 
which  the  fatal  attempt  was  made  was  the 
invitation  Implied  from  the  attractive  char- 
acter of  the  train,  and  we  are  inferentlally 
informed  that  the  attempt  was  not  made  up- 
on any  other  invitation. 

The  ruling  complained  of  was  correct,  and 
the  Judgment  appealed  from  is  affirmed. 

Affirmed. 

BRANTIiT,  C.  J.,  concurs.    HOTjIjOWAT, 

X,  being  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  tbc  foregoing  decision. 


(74  Or.  106) 
TELSCHOW  T.  QUIOGLE  et  •! 
(Supreme  Court  of  Oregon.     Dec  29,  1914.) 

1.  Vendor  and  Pttkohaseb  (|  232*)  — Bora 

FlDB   PUECUASER— NonCB. 

Where  a  grantor,  executing  a  deed  with  the 
grantee  in  blank,  remained  in  possession  of  the 
property,  and  a  third  person,  obtaining  the  deed 
without  authority  to  fill  in  the  name  of  the 
grantee,  except  on  specified  conditions,  insert- 
ed the  name  of  the  ^antee  without  the  per- 
formance of  the  conditions,  and  the  grantee  cmi- 
veyed  the  property  to  another,  who  relied  on 
the  grantee's  representations,  the  latter  was  not 
a  bona  fide  purchaser,  ana  acquired  no  title 
as  against  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  ii  640-545,  548-662; 
Dec.  Dig.  ^  232.«] 

2.  Vendor  and  Pubchaseb   (f  229*)— Bona 
Fide  Pubchaseb— Who  is. 

Where  a  deed  executed  by  a  grantor,  with 
a  blank  for  the  grantee,  is  surreptitiously  and 
fraudulently  taken  from  the  grantor's  house  and 
the  blank  filled  up,  no  title  passes,  and  a  bona 
fide  purchaser  for  a  valuable  consideration  from 
the  grantee  in  the  deed  acquires  no  title,  espe- 
cially if  the  grantor  remains  in  possession,  of 
the  property. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  477-494;  Dec.  Dig. 
8  229.*] 

3.  Deeds  (g  67*)— Delivebt— Effect. 

A  deed  delivered  to  the  grantee  without 
the  express  or  implied  consent  of  the  grantor 
that  the  deed  shall  pass  irrevocably  from  his 
control  conveys  no  title  to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  {8  146-148;   Dec.  Dig.  (  67.*] 

4.  Deeds  (|  32*)— Deliveet— Effect. 

A  deed  with  a  blank  for  a  grantee  is  a 
conveyance  only  where  the  blank  is  filled  by  one 
authorized  to  fill  it  before  or  at  the  time  of 
delivery  to  the  grantee,  and  on  compliance  wi^ 
the  conditions  imposed  by  the  grantor. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  I  64;    Dec.  Dig.  |  82.*] 

6.  Deeds  (|  68*)— Mutuai.  Assent  of  Fab- 
ties. 
The  force  of  a  deed  depends  on  the  mutual 

assent  of  the  parties  to  it  without  which  there 

can  be  no  delivery. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 

Dig.  II  149-166;    Dec  Dig.  |  68.*] 

6.  Vendor   and   Purohaseb  (|  232*)— Boha 

Fide  Porchaseb— Notice. 

One  contemplating  the  purchase  of  land 
from  a  grantee  while  the  grantor  remains  in 
possession  must  take  notice  of  the  rights  of 
the  grantor  which  may  exist  outside  the  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  540-645,  648-662; 
Dec.  Dig.  I  232.*] 

Department  2.  Appeal  from  Circuit  Court, 
Lane  County;  L.  T.  Harris,  Judge. 

Suit  by  August  Telschow  against  George 
B.  Qulggle  and  others.  From  a  decree  for 
plaintiff,  defendant  F.  L.  Kelly  appeals.  Af- 
firmed. 

This  is  a  suit  to  set  aside  two  deeds  of  a 
quarter  section  of  land  in  Lane  county,  for 
the  reason  that  the  one  from  plaintiff  was 
obtained  and  delivered  by  means  of  a  fraud- 
ulent scheme,  and  was  void,  and  the  other 
to  defendant  Kelly  passed  no  title.  From  a 
decree  rendered  in  favor  of  plaintiff,   and 
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against  defendants,  George  B.  Qniggle,  F.  Ix 
Kelly,  and  Carl  Tucker,  defendant  Kelly  ap- 
peals. 

Chas.  E.  Lenon,  of  Portland  (John  A.  Jef- 
frey, of  Portland,  on  the  brief),  for  appel- 
lant Richard  S.  Smith,  of  Eugene  (Wood- 
cock, Smith  &  Bryson,  of  Eugene,  on  the 
brief),  for  respondents. 

BEAN,  J.  It  appears  that  the  plaintiff, 
August  Telschow^  was  a  man  of  advanced 
years,  uneducated,  and  ignorant  of  business 
ways.  He  obtained  title  under  the  homestead 
laws  to  a  quarter  section  of  land  in  a  remote 
part  of  Lane  county.  He  had  been  living 
on  this  place  for  a  long  time,  when  the  de- 
fendant Carl  Tucker  and  wife  came  to  live 
with  him.  As  time  went  on  the  plaintiff 
gained  confidence  in  Tucker,  and  there  was 
some  talk  between  them  in  regard  to  trading 
the  former's  land  for  a  farm  in  the  Willam- 
ette Valley.  Pursuant  to  this  talk,  on  the 
18th  of  June,  1912,  plaintiff  and  Tucker  went 
to  Florence,  where  Telschow  executed  and 
acknowledged  a  deed  of  the  land  with  the 
name  of  the  gnrantee  in  blank,  the  possession 
of  which  was  retained  by  plaintiff  for  some 
time.  When  Tucker  started  for  the  Willam- 
ette Valley,  Telschow  permitted  him  to  take 
the  deed  with  authority  to  trade  the  land 
for  a  farm  of  equal  worth  in  the  valley. 
Tucker  bad  no  authority  to  insert  the  name 
of  the  grantee  In  the  deed  or  deliver  the  same, 
except  upon  the  conditions  stated  by  the 
plaintiff.  Tucker  went  to  Portiand,  Or., 
retained  the  deed  until  August,  and  wrote 
the  plaintiff  that  he  had  not  been  able  to 
trade  the  land.  About  the  last  of  August 
he  met  defendant  Quiggle,  whom,  he  states, 
he  Informed  in  regard  to  the  conditions  of 
the  deed,  and  with  whom  be  exchanged  the 
land,  pursuant  to  Quiggle's  advice,  for  two 
residence  lots  in  Portland,  subject  to  a  mort- 
gage, and  40  acres  of  land  In  Clark  county. 
Wash.,  also  subject  to  a  mortgage.  These 
properties  were  deeded  directly  to  Tucker 
by  Quiggle,  whose  name  was  inserted  in  tte 
deed  by  a  stenographer.  The  instrument  was 
then  recorded,  September  3,  1912,  in  the 
records  of  deeds  of  Lane  county.  Or.  Tuck- 
er soon  traded  the  property  for  two  second- 
hand automobiles,  which  he  sold. 

The  circuit  court  found,  and  the  evidence 
shows,  that  Quiggle  knew  of  the  conditions 
attached  to  the  authority  conferred  upon 
Tucker  by  plaintiff,  knew  that  Tucker  had 
no  authority  to  make  the  exchange,  and  that 
Quiggle  was  a  party  to  the  fraud  practiced  in 
the  transaction.  Quiggle  had  never  seen 
the  Lane  county  land,  and  had  no  knowledge 
of  the  same,  except  such  as  he  received  from 
Tucker.  The  trial  court  found  that  the 
manner  in  which  the  deed  was  obtained  was 
a  species  of  larceny.  About  four  days  after 
Quisle  obtained  the  deed,  he  traded  the 
land  to  defendant  Kelly  for  the  furnishings 
and  lease  of  a  rooming  house  in  Portland, 


known  as  the  "Otis  rooming  bouse,"  and 
received  a  bill  of  sale  therefor.  Quiggle,  as 
a  witness  for  defendants,  testified  that  he 
gave  Kelly  all  the  information,  in  regard  to 
the  land  in  question,  that  he  received  from 
Tucker.  After  the  execution  of  the  deed, 
June  IS,  1912,  Telschow  resided  upon  the 
land,  and  was  in  the  exclusive,  open,  and 
notorious  possession  thereof,  and  knew  noth- 
ing about  the  pretended  transfer  to  Quiggle 
until  about  the  15th  of  October  of  that 
year,  when  he  immediately  commenced  this 
suit. 

[1]  Kelly  obtained  an  abstract  of  title,  but 
did  not  examine  the  land,  nor  make  any 
further  inquiry  to  ascertain  the  true  condi- 
tion of  the  possession  or  tiUe,  except  such 
as  was  given  him  by  Quiggle.  It  is  contend- 
ed upon  the  part  of  the  defendant  Kelly  that 
he  is  an  innocent  purchaser  of  the  laud  for 
value,  and  that  as  to  him  the  deed  is  valid. 
By  the  conveyance  from  Quiggle,  the  grantee 
named  in  the  deed  executed  in  blank  by 
Telschow,  who  thereafter  retained  exclusive, 
open,  and  notorious  possession  of  the  land, 
defendant  Kelly  acquired  no  title  as  against 
Telschow,  the  grantor  named  in  the  original 
deed,  for  the  reason  that  there  had  been  no 
valid  delivery  of  such  deed  to  Quiggle,  who 
never  obtained  lawful  possession  of  it  Allen 
V.  Ayer,  26  Or.  589,  39  Pac.  1.  The  holding 
in  the  case  cited  has  ever  since  been  followed. 

[2, 3]  On  the  question  of  the  sufficiency  of 
facts  to  excite  inquiry  and  to  put  a  person 
upon  notice,  each  case  depends  upon  its 
own  facta  Knapp  y.  Bailey,  79  Me.  19S,  9 
AU.  122,  1  Am.  St  Rep.  295;  note  to  Garbutt 
V.  Mayo  (Ga.)  13  L.  B.  A.  (N.  S.)  60.  If  a 
deed  which  has  been  executed  and  acknowl- 
edged by  the  grantor,  with  a  blank  for  the 
grantee's  name,  be  surreptitiously  and  fraud- 
ulently taken  from  the  grantor's  house,  and 
the  blank  filled  up,  no  titie  passes  thereby, 
and  a  bona  fide  purchaser  for  a  valuable  con- 
sideration from  the  person  holding  the  deed 
stands  in  no  better  situation  than  such  fraud- 
ulent bolder,  especially  if  the  original  gran- 
tor remains  in  possession  of  the  property.  39 
Cyc.  1692.  A  deed  that  is  delivered  to  the 
grantee,  without  the  express  or  implied  con- 
sent of  the  grantor  to  the  effect  that  the  deed 
shall  pass  Irrevocably  from  his  control,  con- 
veys no  titie  to  the  grantee.  Such  a  deed 
would  be  of  no  more  force  than  one  with  a 
forged  signature.  Tyler  v.  Cate,  29  Or.  515, 
45  Pac.  800 ;  Gaston  v.  Portiand,  16  Or.  255, 
19  Pac.  127 ;  Burns  v.  Kennedy,  49  Or.  588, 
90  Pac.  1102 ;  De  Bow  v.  Wollenberg,  62  Or. 
404,  96  Pac.  535,  97  Pati  717;  Bradford  v. 
Durham,  64  Or.  1,  101  Pac.  897,  135  Am.  St 
Rep.  807;  Hilgar  v.  Miller,  42  Or.  552,  72 
Pac.  319;  Everts  v.  Agnes,  4  Wis.  343,  65 
Am.  Dec.  314. 

[4]  There  are  two  conditions  requisite  to 
make  a  deed,  executed  with  the  name  of  the 
grantee  left  blank,  that  operate  as  a  convey- 
ance of  the  real  estate  described:  The  blank 
must  be  filled  by  the  party  authorized  to  fill 
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it,  and  this  must  be  done  before  or  at  the 
time  of  delivery  of  tbe  deed  to  the  grantee. 
Grlbben  y.  Deal,  21  Or.  211,  27  Pac.  1046,  28 
Am.  St  Kep.  746;  Allen  v.  Wlthrow,  110  U. 
S.  128,  3  Sup.  Ct.  619,  28  ti.  Ed.  90.  Tucker 
had  no  authority  to  fill  in  the  name  of  Quig- 
gle  as  grantee  in  the  deed,  or  any  other  per- 
son's name,  except  on  the  condition  named  by 
Telschow,  to  wit,  upon  tbe  conveyance  to  the 
plaintiff  of  a  farm  in  the  Willamette  Valley. 
The  whole  transaction  between  Tucker  and 
Quiggle  was  a  farce,  and  we  think,  if  Kelly 
had  exercised  the  care  of  an  ordinarily  pru- 
dent man,  he  could  have  ascertained  tbe 
facts.  Quiggle  obtained  legal  advice,  and 
was  Informed  that  tbe  deed  executed  in  blank 
would  be  good  with  the  name  of  the  grantee 
Inserted,  provided  Tucker  had  authority  to 
fill  in  the  name.  Under  the  drcumstances 
ehown  by  the  record.  Tucker  never  had  any 
authority  to  Insert  Qulggle's  name  in  the 
deed.  Telschow  at  all  times  had  full  right 
to  Its  control. 

[I]  The  binding  force  and  effectiveness  of 
a  deed  must  necessarily  depend  upon  the  mu- 
tual assent  of  the  parties  to  it,  without  which 
there  can  be  no  delivery.  De  Bow  v.  Wol- 
lenberg,  supra.  In  Sharp  v.  Kllbom,  64  Or. 
871,  130  Pac.  735,  we  find  the  law  stated 
that,  where  a  grantor  delivered  a  deed  to  a 
third  person,  with  instructions  not  to  de- 
liver it  to  the  grantee  unless  the  purchase 
price  was  paid,  a  delivery  contrary  to  such 
directions  passed  no  title,  whether  the  third 
person  was  an  agent  of  the  grantor  or  wheth- 
er he  was  an  escrow.  It  appears  that  Kelly 
not  only  failed  to  take  notice  of  plaintiff's 
possession,  but  was  at  least  careless  and  neg- 
ligent In  regard  to  making  inquiry  either  as 
to  the  value  or  possession  of  the  land.  As 
stated  by  the  trial  court: 

"The  most  that  can  be  said  for  Kelly  is  that 
the  transaction  was  a  'sieht  and  unseen'  trade 
80  far  as  concerned  the  Lane  county  property; 
and  certainly  the  exercise  of  ordinary  prudence, 
based  apon  the  information  possessed  by  Kelly 
and  the  aforesaid  circumstances,  would  have 
betrayed  the  fact  that  plaintiff  had  been  wicked- 
ly defrauded." 

[I]  Tbe  antbdrities  are  inharmonions  as 
to  the  effect  of  a  grantor's  possession  of  the 
premises  which  he  has  conveyed  after  the 
execution  of  a  deed,  and  whether  his  posses- 
sion under  these  circumstances  is  such  that 
a  person  contemplating  the  purchase  or  ac- 
quiring some  interest  in  the  land  is  compel- 
led to  take  notice  of  the  lights  of  such  gran- 
tor which  may  exist  de  hors  his  deed.  2 
Devlin  on  Real  Estate,  {  761.  After  careful 
examination  of  many  anthoritles,  we  find  in 
no  case,  where  a  deed  executed  and  acknowl- 
edged with  the  name  of  the  grantee  left 
blank,  and  afterwards  fraudulently  inserted, 
where  the  grantor  has  remained  in  the  open 
and '  notorious  possession  of  the  premises, 
that  a  deed  to  a  third  person  claiming  to  be 
an  Innocent  purchaser  has  been  upheld.  Ty- 
ler V.  Gate,  29  Or.  S15,  45  Pac.  800 ;   Rahdall 


V.  liingwall,  43  Or.  388,  73  Pa&  1;  Bumpas 
V.  Zachary  (Tex.  Civ.  App.)  34  S.  W.  672;  2 
Devlin  on  Real  Estate,  762. 

It  appears  from  tbe  record  that  Kelly  re- 
lied upon  defendant  Quiggle  as  to  tbe  value 
of  the  plaintUTs  land,  the  condition  of  tbe 
title,  except  as  shown  by  the  abstract,  and 
the  possession  thereof.  For  his  damages.  If 
any,  be  should  look  to  defendant  Quiggle. 

Tbe  decree  of  tbe  lower  court  is  right,  and 
should  be  affirmed;  and  it  is  so  ordered. 

McBBIDB,  0.  J.,  and  EAE:IN  and  Mo- 
NART,  JJ.,  concur. 

'  (75  Or.  100) 

BIRD  v*.  MAYO  et  aL 
(Supreme  Conrt  of  Oregon.     Dec.  81,  19140 

1.  Rbfobkation    or    Instbuioentb    (t   43*)— 
MuTUAi.  Mistake— Quantum  or  Pboof. 

In  a  suit  to  reform  a  deed  for  mistake,  the 
plaintiff  must  show  precisely  and  by  clear  and 
convincing  testimony  in  what  the  mistake  con- 
sisted and  that  it  was  mutual. 

[Ed.  Note.— BV>r  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  i  154;  Dec.  Dig.  i 
43.*] 

2.  RSFOBUATIOEr     OF     IKOTBTTICENTB     ({    45*)— 

Deeds— Mutual  Misttake  in  DEscaipnon. 

— S-UFFiciBNCT  OF  Evidence. 

Evidence  in  a  soit  to  reform  a  deed  held  to 
show  a  mutual  mistake  in  consequence  of  which 
the  description  covered  an  entire  lot,  instead  of 
only  a  portion  thereof,  as  tbe  contracting  par- 
ties intended. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instnimente,  (3ent.  Dig.  {|  157-193;  Dec. 
Dig.  I  45.*] 

Department  2.  Appeal  from  Circuit  Court, 
Clatsop  County ;  J.  A.  Ealdn,  Judge. 

Suit  by  Clara  S.  Bird  against  Lucretia 
Mary  Mayo  and  another.  From  decree  for 
defendants,  plaintiff  apiieals.  Reversed  and 
rendered. 

John  H.  Hall,  of  Portland,  for  appellant 
H.  W.  Hogue,  of  Portland,  and  Q.  C.  Pul- 
ton, of  Astoria  (Milton  W.  Smith,  of  Port- 
land, on  tbe  brief),  for  respondenta 

PER  CURIAM.  This  is  a  suit  to  correct  a 
mistake  alleged  to  have  been  mutually  made 
by  the  parties  in  a  conveyance  from  tbe 
plaintiff  to  tbe  defendant  Lucretia  Mary 
Mayo.  It  appears  that  at  the  date  of  tbe 
conveyance  the  plaintiff  was  the  owner  of  lot 
10  in  block  2  of  Ocean  Orove  Annex  in  Clat- 
sop county,  Or.  The  plats  in  evidence  show 
that  block  to  consist  of  a  row  of  lots  lying 
between  Broadway  street  and  tbe  ocean 
beach.  Beginning  at  Broadway,  the  lots  are 
numbered  consecutively  from  east  to  west 
from  1  to  10,  inclusive.  All  of  them  to  and 
including  9  are  of  the  uniform  width  of  50 
feet  Lot  10  next  to  the  sea  is  of  much 
greater  area,  and,  as  it  fronts  upon  tbe  sands, 
is  irregular  in  shape  on  the  western  bound- 
ary. The  deed  itself  calls  for  lot  10  in  block 
2.  The  plaintiff  contends  that  both  parties 
mutually  understood  that  the  actual  ground 
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tonveyed  was  to  be  that  portion  only  of  lot 
10  lying  west  of  a  line  parallel  with  Its  east- 
wn  boundary  and  50  feet  distant  therefrom, 
the  defendants,  as  usual  in  such  cases,  deny 
the  mistake  and  assert  that  the  deed  was 
drawn  and  executed  according  to  the  actual 
Intention  of  the  parties  at  the  time. 

[1]  It  Is  a  judicial  plaUtude  to  say  that  it 
is  incumbent  upon  the  plaintiff  to  show  pre- 
cisely In  what  the  mistake  consisted  and 
that  It  was  mutual,  all  of  which  must  foe 
made  to  appear  by  clear  and  convincing  tes- 
timony. Newsom  v.  Greenwood,  4  Or.  119, 
123;  Ramsey  v.  Loomls,  6  Or.  367,  374; 
RemlUard  v.  Prescott,  8  Or.  37,  43;  McCoy 
V.  Bayley,  8  Or.  197 ;  Foster  v.  Schmeer,  16 
Or.  363,  368,  369,  16  P4c.  626;  Epstein  v. 
State  Ins.  Co.,  21  Or.  179,  181,  27  Pac.  1046; 
Parker  t.  Thomson,  21  Or.  523,  529,  28  Paa 
502;  Kleinsorge  t.  Rohse,  25  Or.  61,  68,  34 
Pac.  874;  Thornton  v.  Krlmbel,  28  Or.  271, 
274,  42  Pac.  995;  King  v.  Holbrook,  38  Or. 
452,  460,  461,  63  Pac.  651;  Stein  y.  Phillips, 
47  Or.  545,  549,  550,  557,  84  Pac.  793 ;  Pope 
T.  Hoopes  (C.  C.)  84  Fed.  927,  929;  Pom. 
Equity  Jur.  (3d  Ed.)  S  862. 

[2]  It  is  impracticable  to  set  out  more  than 
the  salient  points  of  the  testimony.  Accord- 
ing to  her  contention,  the  plaintiff  bad  sold 
to  another  party  what  she  supposed  was  lot 
8  In  that  block,  and  proposed  to  sell  to  Mrs. 
Mayo  all  the  remainder  of  the  block  between 
that  and  the  ocean,  reserving  lot  9  whereon 
to  place  a  residence  which  she  intended  to 
build  for  herself.  The  substance  of  the  tes- 
timony on  behalf  of  the  plaintiff  is  to  the 
effect  that  the  defendant  Martin  Mayo,  rep- 
resenting his  wife,  the  other  defendant,  ap- 
plied to  the  plaintiff  to  buy  realty  fronting 
on  the  ocean.  She,  in  company  with  her  sis- 
ter-in-law, accordingly  went  with  him  upon 
the  premises  where  she  pointed  out  the 
ground  she  had  already  sold  upon  which  was 
afterwards  erected  a  hotel  called  Lockesley 
Hall  Annex.  She  showed  Mayo  a  stake  50 
feet  west  of  the  lot  occupied  by  Lockesley 
Hall  Annex  and  told  him  that  she  would  sell 
all  west  of  the  stake.  The  defendant  de- 
clined to  purchase  at  the  price  set,  but  after- 
wards, when  the  plaintiff  met  Mayo  in  Port- 
land, he  inquired  if  she  had  yet  sold  that 
property,  with  the  result  that  after  some 
negotiations  they  agreed  upon  a  price,  and 
the  defendant  Martin  Mayo  caused  a  deed 
to  be  drawn  conveying  to  his  wife  from  plain- 
tiff all  of  lot  10.  There  is  no  question  made 
but  what  the  plaintiff  knew  that  the  deed 
was  written  so  as  to  include  all  of  lot  10, 
because  she  looked  it  over  at  the  time  she 
signed  It  and  understood  its  literal  contents. 
The  testimony  further  tends  to  show  on  be- 
half of  the  plaintiff  that  the  defendants  took 
possession  of  the  property  bounded  on  the 
east  by  the  line  50  feet  west  of  and  parallel 
with  the  eastern  boundary  of  the  lot,  con- 
structed a  fence  on  the  line  thus  dividing  lot 
10.  erected  two  houses  west  of  the  fence 
fronting  the  ocean,  and  sold  to  one  King  40 


feet  off  the  east  end  of  Ms  holding  which 
he  told  King  to  take.  Immediately  west  of 
of  the  fence  already  mentioned.  The  deed  to 
King  described  the  40  feet  as  the^  easterly 
40  feet  of  lot  10,  bounding  It  by  beginning  at 
the  southeast  comer,  running  thence  north- 
erly along  the  east  line  of  the  lot,  and  so  on 
around  to  the  place  of  beginning.  King  built 
his  residence  west  of  the  fence  more  than  50 
feet  from  the  actual  eastern  boundary  of  the 
lot,  as  he  says,  by  direction  of  the  defendant 
Martin,  representing  his  wife.  No  complaint 
was  made  to  him  aboilt  his  having  built 
upon  the  wrong  property,  for  several  months, 
according  to  the  statement  of  Mayo,  and  for 
more  than  a  year,  according  to  the  testimony 
of  King.  The  actual  eastern  50  feet  of  lot 
10  remained  unimproved  until  the  hearing  of 
the  case,  except  that  the  plaintiff,  acting  by 
her  sister-in-law,  the  proprietress  of  the 
Lockesley  Hall  Annex,  built  a  fence  along 
the  street  or  southern  boundary  of  the  va- 
cant tract,  laid  a  sidewalk  there,  and  put 
gates  in  the  fence  for  the  accommodation  of 
neighbors  who  desired  to  cross  to  their  prem- 
ises In  the  rear.  The  only  act  of  ownership 
exercised  over  the  property  by  the  Mayos 
consisted  In  putting  a  fence  along  the  east- 
em  boundary  of  it  after  this  suit  was  com- 
menced and  in  allowing  some  one  to  pile 
some  wood  on  the  premises. 

The  testimony  on  behalf  of  the  defendant 
is  to  the  purport  that  he  applied  to  the  plain- 
tiff to  purchase  the  premises  and  demurred 
to  the  price,  but  that  some  months  after- 
wards she  came  to  him  In  Portland,  and, 
after  some  negotiations,  named  a  lower  price 
which  he  accepted;  that  he  produced  a  plat 
of  the  addition  and  pointed  out  to  her  lot  10 
as  what  he  desired  to  purchase;  that  she 
was  familiar  with  the  premises;  and  that 
he  caused  the  deed  to  be  drawn,  as  stated, 
which  she  signed,  knowing  fnlly  that  it  was 
a  conveyance  of  all  of  lot  10. 

If  this  were  all  the  testimony,  we  might 
well  decline  to  disturb  the  instrument  in 
question.  In  our  Judgment,  however,  there 
are  two  admissions  of  the  defendant  Martin 
Mayo,  who  carried  on  all  the  business,  al- 
though the  conveyance  was  taken  in  the 
name  of  his  wife,  which  turns  the  scale  In 
favor  of  the  plaintiff.  Referring  to  the  con- 
versation In   Portland,  he   testified  thus: 

"Q.  Did  you  ask.  her  in  the  restaurant  any- 
thing about  lot  9?  .  A.  Yes.  Q.  The  first  con- 
versation? A.  Tea,  I  did.  Q.  Well?  A.  I— 
she  offered  to  sell  lot  10.  I  says,  'Like  to  buy 
all  that  lot  9,  too.  If  you  like  to  aeU  it.'  She 
says,  'No,  I  don't  want  to  keep  that  lot  10 ;  if 
I  ever  get  married,  I  like  to  build  a  bouse  on  it.' 
I  says,  'In  a  case  of  that  kind,  all  right.'  Just 
exactly,  I  says,  'I  wish  you  would  get  married 
■oon  80  you  can  have  a  home.'  ^at  ia  just 
exactly  what  I  say." 

■  Another  circumstance  is  derived  from  hia 
evidence  concerning  his  notification  to  Mr. 
King  that  he  had  built  on  the  wrong  prop- 
erty.   He  was  asked: 

"Q.  When  did  Mr.  King  say  that  you  noti6ed 
him  at  that  time?    A.  Yes,  air;  and  they  aaya. 
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'I  told  him,'  I  says:  'Ton  remember,  Mr.  King, 
I  told  you  you  have  to  give  me  deed  back  of  that 
property,  then  I  deed  you  another  lot.' " 

Knowing  tlie  actual  situation  of  Lockesley 
Hall  Annex,  which  was  in  very  truth  upon 
lot  9  Instead  of  lot  8,  the  defendants  must 
have  believed  that  the  vacant  ground  be- 
tween that  building  and  where  King  actual- 
ly constructed  his  house  was  lot  9  Instead  of 
part  of  lot  10.  Moreover,  if  the  defendants' 
theory  was  correct,  their  deed  to  King  cor- 
rectly represented  the  ground  conveyed  to  the 
latter,  and  there  would  be  no  necessity  for 
King  to  reconvey  to  them.  Between  the 
Mayos  and  BUng  the  error  consisted  in  the 
latter  putting  his  house  on  the  wrong  ground. 
There  was  no  mistake  in  the  deed  from 
Mayo  to  King  if  the  contention  of  the  de- 
fendants here  is  legitimate. 

Considering  that  the  defendants  made  no 
use  of  the  eastern  60  feet  of  lot  10,  made  no 
objections  to  E^g  taking  possession  of  the 
tract  west  of  the  fence  until  long  after  he 
bad  built  Ills  house,  and  that  the  defendants 
want^  to  buy  from  the  plaintiff  lot  9  which 
she  had  already  sold  to  another  party,  it  is 
clear  to  our  minds  that  the  defendants  par- 
ticipated in  the  mistake  alleged  by  the  plain- 
tiff. It  is  equally  manifest  that  the  plaintiff 
made  a  mistake  in  the  description  of  the 
property  actually  intended  to  be  sold.  It  Is 
obvious  from  the  conduct  of  both  parties  that 
the  actual  ground  intended  to  be  made  the 
subject  of  the  conveyance  began  BO  feet  west 
of  the  eastern  boundary  of  lot  10.  The  error 
consisted  in  applying  that  conventional  de- 
scription to  that  part  of  the  lot.  The  deed 
should  be  made  to  cover  only  the  ground  ac- 
tually Intended  to  be  c<»iveyed,  regardless  of 
the  arbitrary  designation  applied  to  it  In  the 
writing.  A  careful  consideration  of  the  whole 
testimony  convinces  us  that  the  clear  pre- 
ponderance is  with  the  plaintiff,  and  that  the 
conveyance  should  be  reformed  according  to 
the  prayer  of  the  complaint. 

Accordingly,  the  decree  of  the  circuit  court 
is  reversed,  and  one  here  entered  as  desired 
by  the  plaintiff. 

McBRIDB,  a  J„  did  not  participate  in  this 
decision. 

(74  Or.  112)  '°°"°°" 

STATE  V.  WEST,  Governor,  et  ai 

(Supreme  Court  of  Oregon.     Dec.  28,  1914.) 

States  (g  127*)— AppROPRiATioNa— Funds. 

For  the  years  1011  and  1912  the  Legisla- 
ture appropriated  $142,000  for  the  maintenance 
of  the  penitentiary.  Of  this,  $80,000  was  spent, 
and  the  sum  of  $20,000  derived  from  sales  of 
brick  made  by  the  convicts  wag  deposited  as  a 
revolving  fond,  out  of  which  sum  $16,000  wag 
spent  for  the  maintenance  of  the  penitentiary. 
Beld  that,  as,  except  in  the  case  of  school  or 
other  funds  raised  by  special  taxation,  there 
is  no  segregation  of  moneys  in  the  treasury,  the 
money  derived  from  the  sale  of  brick  made  by 
the  convicts  conld  not  be  deposited  in  a  special 
fund,  subject  to  warrants  drawn  for  penitentiary 
purposes,  but^as  the  full  appropriation  for  the 


'  penitentiary  was  not  expended;  warrants  naid 
out  of  the  so-called  revolving  fund  should  be 
treated  as  paid  out  of  the  appropriation  for  the 
penitentiary,  and  the  state,  not  having  been 
damaged  by  payments  out  of  the  so-called  re- 
volving fund,  could  not  recover  the  same  from 
the  state  officers  making  such  payments. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  {  125;   Dec  Dig.  §  127.*] 

Burnett,  Eakin,  and  Moore,  33.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Ma- 
rion County;    Percy  K.  Kelly,  Judge. 

Action  by  the  State  of  Oregon  against  Os- 
wald West,  Governor,  and  others.  Prom  a 
Judgment  for  defendants,  plaintiff  appeals. 
Al&rmed. 

In  substance.  It  is  stated  Ui  the  amended 
complaint  that  during  the  period  involved  in 
this  oontToversy  the  defendant  West  was 
Governor,  the  defendant  Olcott  secretary 
of  state,  and  the-  defendant  Kay  treasurer 
of  the  state  of  Oregon;  that  they  assumed 
to  act  as  8  board  purporting  to  have  con- 
trol of  what  they  termed  the  "Oregon  StatA 
Penitentiary  Revolving  Fund,"  consisting  of 
rent  of  a  foundry  plant  at  the  prison  and  of 
money  derived  from  sales  of  brick  made  by 
the  convicts,  aggregating  during  that  time 
$16,905.92;  that,  without  the  same  having 
been  appropriated  by  any  act  of  the  legisla- 
tive assembly,  they  expended,  of  that  amount, 
by  a  pretended  process  of  auditing  alleged 
claims  and  drawing  warrants  and  payment 
thereof  in  form  as  if  regularly  appropriated, 
$16,518.83,  without  any  authority  of  law,  for 
services  rendered,  materials  and  supplies  fur- 
nished, and  land  purchased  for  the  peniten- 
tiary, all  in  excess  of  the  moneys  appropriat- 
ed by  law  for  any  purpose  connected  with 
that  institution  during  the  period  mentioned ; 
and  that  the  moneys  actually  appropriated 
by  the  legislative  assembly  for  that  purpose 
were  otherwise  expended.  Alleging  that  the 
state  is  damaged  In  the  sum  so  wrongly  dis- 
bursed, the  plaintiff  demands  judgment  for 
$16,518.83.  The  aUegation  of  damage  to  the 
state  and  that  the  payments  in  question  were 
in  excess  of  lawful  appropriation  therefor 
are  denied  by  the  answer.  The  official  char- 
acter of  the  defendants  is  admitted.  AU  oth- 
er allegations  of  the  complaint  are  denied, 
except  as  stated  in  the  answer.  After  alleg- 
ing, in  substance,  that  the  money  derived 
from  rent  of  foundry  and  sale  of  brick  made 
by  the  convicts  had  been  carried  in  .the  ac- 
counts of  the  state  treasury  under  the  head 
of  "Oregon  State  Penitentiary  Bievolving 
Fund,"  the  answer  alleges: 

"That  during  the  year  1911  large  numbers  of 
the  prisoners  and  convicts  confined  at  said  pen- 
itentiary were  employed  under  the  direction 
and  control  of  the  superintendent  of  said  pen- 
itentiary in  useful  and  profitable  labor,  as  mak- 
ing bricks,  repairing  and  constructing  build- 
ings and  other  equipment  in  and  about  said  in- 
stitution for  tbe  maintenance  and  betterment 
of  said  penitentiary,  all  pursuant  to  rules  and 
regulations  prescribed  by  defendtuit  Oswald 
West,  Governor  of  the  state  of  Oregon.    That, 
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in  tlie  coarse  of  said  employment  of  said  pris- 
oners and  convicto,  it  became  necessary  to  en- 
gage the  services  of  men  and  to  purchase  the 
materials,  supplies,  and  land  as  described  Id  the 
amended  complaint  for  the  more  nseful,  profit- 
able, and  efficient  employment  of  said  prisoners 
and  convicts,  and  for  the  enlargement  of  their 
employment,  and  for  the  maintenance  and  bet- 
terment thereby  of  said  penitentiary.  That  said 
services,  materials,  supplies,  and  land  were  en- 
gaged and  purchased  by  said  superintendent 
for  the  state  of  Oregon  for  the  use  and  benefit 
of  said  institution ;  that  payment  was  made 
therefor  in  the  following  manner,  to  wit: 
Vouchers  specifying  the  items  for  said  claims 
were  duly  certified  by  said  superintendent,  and 
by  him  transmitted  to  defendants,  who  examined 
and  approved  the  same,  and  thereafter  trans- 
mitted the  same  to  defendant  Ben  W.  Olcott, 
secretary  of  state.  Said  defendant  Ben  W.  Ol- 
cott, secretary  of  state,  thereafter  duly  audited, 
approved,  and  allowed  said  claims  and  drew 
warrants  in  payment  of  the  same  on  said  de- 
fendant Thos.  B.  Kay,  said  warrants  purport- 
ing to  direct  said  defendant  Thos.  B.  Kay  to 
pay  the  same  out  of  said  'Oregon  State  Peni- 
tentiary Revolving  Fund.'  Said  defendant 
Thos.  B.  Kay  paid  said  warrants  and  charged 
the  same  to  said  'Oregon  State  Penitentiary  Re- 
volving Fund.'  That  said  rents  and  proceeds  of 
said  labor,  inclusive  of  said  balance  of  $1,- 
006.34,  aggregated  in  moneys  from  January  1, 
1911,  to  September  3,  1912,  the  sum  of  $20,- 
808.26.  That  the  cost  of  said  services,  ma- 
terials, supplies,  and  land  for  which  said  war- 
rants were  drawn  and  paid,  as  alleged,  aggre- 
gated $16,191.33.  •  •  •  Said  expenditures 
were  found  necessary  in  order  to  insure  the  safe 
custody  of  the  inmates,  promote  the  welfare  of 
the  said  institution,  and  carry  out  the  purposes 
for  which  it  was  established. 

By  whom  it  was  found  necessary  to  do  all 
these  things  Is  not  stated. 

In  a  second  defense,  after  stating  that  the 
Legislature  bad  appropriated  for  the  bien- 
nium  of  1911  and  1912  $142,000  for  the  sala- 
ries of  officers  and  employ^  and  for  the 
general  maintenance  and  contingent  expenses 
of  the  penitentiary,  the  answer  contains  this 
allegation: 

"That  the  salaries  of  the  officers  and  employes 
and  the  general  maintenance  and  contingent  ex- 
penses of  said  penitentiary  for  the  year  1911 
over  and  above,  and  for  other  purposes  than 
those  expenditures  described  in  the  amended 
complaint,  aggregated  the  sum  of  $80,375.45; 
and  obligations  were  incurred  and  warrants 
drawn  pursuant  to  said  act  and  appropriation 
during  the  whole  of  said  year  1911  over  and 
above  said  expenditures  described  in  the  amend- 
ed complaint  for  no  other  or  greater  sum  than 
$80,375.45;  and  there  was  in  the  hands  of  de- 
fendant Thos.  B.  Kay,  state  treasurer,  on  Jan- 
nary  1,  1912,  unexpended  of  said  appropriated 
sum  and  over  and  above  all  warrants  drawn  or 
obligations  incurred  pursuant  to  said  act  and 
appropriation,  exclusive  of  said  expenditures  de- 
scribed in  said  amended  complaint,  the  sum  of 
$61,624.55." 

A  third  defense  la,  in  sabstance,  that  the 
amount  paid  for  the  services,  materials,  sup- 
plies, and  land  mentioned  in  the  complaint 
was  the  fair  market  price  such  as  would 
have  been  paid  for  the  same  had  there  been 
in  the  hands  of  the  state  treasurer  money 
duly  appropriated  by  the  legislative  assem- 
bly for  that  purpose,  and  that  no  damage 
was  done  to  the  plaintiff  by  the  payments 
challenged  by  the  complaint.    Much  to  the 


same  effect  is  the  fourth  separate  defense,  la 
substance,  that  the  materials,  land,  and  sap- 
plies  mentioned  were  used  in  the  mainte- 
nance of  the  state  prison  and  for  the  better 
and  more  efficient  conduct  and  management 
thereof.  This  fourth  separate  answer  con- 
cludes with  these  allegations: 

"That  all  of  said  matters  and  things  in  the  an- 
swer alleged  and  set  forth  In  the  amended  com- 
plaint were  brought  to  the  fuU  notice  and 
knowledge  of  the  legislative  assembly  of  the 
state  of  Oregon  for  the  year  1913,  by  means  of 
reports  made  to  said  assembly  pursuant  to  law 
by  defendants  and  by  reports  of  investigattng 
committees  appointed  for  such  purposes  by  the 
legislative  assembly;  that  said  legislative  as- 
sembly took  DO  action'  toward  the  repudiation 
of  said  matters,  transactions,  or  things,  but  ac- 
quiesced therein,  and  ratified  and  confirmed  the 
same,  and  accepted  all  of  the  benefits  thereof 
for  and  on  behalf  of  the  state  of  Oregon." 

A  demurrer  to  the  new  matter  in  the  an- 
swer was  overruled  by  the  circuit  court  The 
reply  denied  the  allegation  of  the  answer 
respecting  the  acquiescence  and  ratification 
by  the  legislative  assembly  of  the  acts  com- 
plained of,  and  alleges,  in  substance,  tbat  a 
committee  appointed  by  the  legislative  as- 
sembly at  the  session  thereof  held  in  the  year 
1913  expressly  reported  that  the  expenditures 
in  question  were  without  authority  of  law 
and  illegal,  and  that  none  of  them  were  ever 
acquiesced  in,  ratified,  or  confirmed  by  the 
legislative  assembly  or  by  the  direct  vote  of 
the  people.  The  pleadings  having  been  thus 
concluded,  both  parties  moved  for  favorable 
Judgment  on  the  pleadings  according  to  their 
respective  prayers.  The  circuit  court  over- 
ruled the  motion  of  the  plaintiff,  and  sus- 
tained that  of  the  defendants,  entering  judg- 
ment dismissing  the  action.  The  plaintiff 
appeals. 

A.  M.  Crawford,  Atty.  Oen.  (James  W. 
Crawford,  Asst.  At^.  Gen.,  on  the  brief),  for 
the  State.  John  H.  McNary,  of  Salem,  and 
Claude  C.  McOoUoch,  of  Portland,  for  re- 
spondents. 

McBRlDB,  a  J.  (after  stating  the  facts 
as  above).  The  answer  of  the  defendant  con- 
tains many  conclusions  of  law  and  some  In- 
consistencies. From  all  the  pleadings  it  ap- 
pears that  there  came  into  the  hands  of  the 
state  treasurer  from  sales  of  brick  and  other 
products  of  the  state  penitentiary  during  the 
blennlum  of  1911  and  1913  the  sum  of  $20,- 
808.26,  which,  under  the  direction  of  the 
board,  was  charged  in  a  separate  account  as 
a  revolving  fund,  of  which  $16,191.33  was 
paid  out  by  warrants  drawn  upon  it  for  ex- 
penditures "found  necessary  in  order  to  In- 
sure the  safe  custody  of  the  Inmates,  promote 
the  welfare  of  the  Institution,  and  carry  out 
the  purposes  for  which  it  was  established." 
It  also  appears  that,  for  the  support  and 
maintenance  of  the  institution,  the  salaries 
of  ofilcers  and  employes,  and  for  the  general 
maintenance  and  contingent  expenses  of  the 
penitentiary,  the  Legislature  appropriated 
$142,000.  of  which  there  was  expended  $80,- 
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375.45  oyer  and  abore  the  Bom  of  $16,191.83, 
before  mentioned,  making  np  a  total  expendi- 
ture for  the  biennial  period  of  ^96,566.78. 
There  Is  no  anthortty  of  law  for  creating  this 
so-called  revolving  fund,  and  therefore  it 
did  not  legally  exist  The  moneys  paid  into 
the  treasury  from  the  proceeds  of  materials 
manufactured  at  the  penitentiary  became  le- 
gally part  of  the  general  funds  in  the  state 
tressnry,  and  the  attempt  to  maintain  and 
draw  warrants  upon  this  so-called  revolving 
fund  was  not  authorized  by  law.  Except  In 
the  caae  of  school  funds  and  other  funds  rais- 
ed by  special  taxation  and  authorized  by  law 
tor  a  particular  porpoee  there  is  no  segrega- 
tion of  moneys  in  the  treasury.  Aa  to  mon- 
eys appropriated  by  the  Legislature  out  of 
the  general  funds  of  the  state,  the  separation 
and  designation  of  the  particular  sums  ap- 
propriated as  "funds,"  snch  as  "penitentiary 
fund,"  "asylum  fund,"  etc.,  la  largely  a  mat- 
ter of  bookkeeping,  and  is  done  fbr  conven- 
ience in  ascertaining  when  the  amount  appro- 
priated has  been  exhausted.  The  amount, 
therefore,  dedgated  by  the  state's  bookkeeper 
as  the  "revolving  fund"  was,  in  fact,  a  part 
of  the  general  funds  of  the  state,  and  subject 
to  be  paid  out  upon  any  warrant  presented 
against  any  so-called  fund  the  amount  of 
which  had  not  been  exhausted.  It  was  a  mis- 
take, therefore,  to  designate  warrants  drawn 
for  the  maintenance  of  the  penitentiary  as 
drawn  ai>on  the  so-called  revolving  fund  and 
payable  out  of  it  Technically  speaking,  they 
should  have  been  drawn  npon  what  was 
known  on  the  books  of  the  treasurer  as  the 
'l)enitentlary  fund";  but,  so  far  as  the  state 
is  concerned,  except  for  some  confusion  in 
bookkeeping  which'  might,  but  in  this  case 
did  not,  lead  to  warrants  in  excess  of  the 
amount  appropriated  by  the  Legislature,  the 
result  is  exactly  the  same  as  though  the  war- 
rants had  been  drawn  against  that  portion  of 
the  general  funds  of  the  state  designated 
for  the  purposes  of  bookkeeping  "the  peniten- 
tiary fund."  This  is  too  plain  for  argument. 
It  is  admitted  that  the  expenditures  made 
were  for  the  maintenance  of  the  peniten- 
tiary's legitimate  indebtedness.  For  that 
purpose  any  money  which  came  into  the  state 
treasury  and  was  otherwise  unappropriated 
could  be  drawn  upon  so  long  as  the  amount 
did  not 'exceed  $142,000.  This  $16,191.33  did 
come  Into  the  state  treasury,  and  was  not 
otherwise  appropriated,  and  could  therefore 
be  legitimately  used,  along  with  any  other 
money  in  the  treasury,  to  answer  the  de- 
mands caused  by  exjiendltures  at  the  peni- 
tentiary. Had  the  amount  of  $142,000  ap- 
propriated by  the  Legislature  been  first  con- 
nimed,  and  this  $16,191.33  been  used  in  ad- 
dition to  that,  the  state  would  have  been 
damaged,  but  it  Is  an  admitted  fact  that  only 
196,566.78,  including  the  amount  drawn  from 
the  revolving  fund,  was  drawn  altogether, 
leaving  a  balance  of  $45,433.22  to  be  returned 
to  the  treasnry.  To  say  that  the  state  has 
been  damaged  in  any  recqpect  by  the  iriegalar 
14BP^3 


manner  In  wbldi  the  warrants  were  drawn 
and  paid  la  to  ignore  plain  facts  and  figures 
which  speak  for  themselves. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

BUBNBTIT,  J.  (dissenting).  It  la  laid  down 
in  section  79,  U  O.  L.,  that; 

"At  any  time  when  the  pleadings  In  the  suit  or 
action  are  complete,  or  either  part;  fails  or  de- 
clioes  to  plead  farther,  the  court  may,  upon  mo- 
tion, grant  to  any  party  moving  therefor,  such 
judgment  or  decree  as  it  may  appear  to  the 
court  the  moving  party  ia  entitled  to  ui>on  the 
pleadings." 

The  object  of  this  section  was  to  confer 
upon  the  court  a  power  hitherto  deemed  to 
be  doubtful,  to  declare  the  proper  judgment 
to  be  deduced  from  uncontroverted  allega- 
tions. 

Taking  all  the  pleadings  together,  It  ap* 
pears  in  this  case  a  certain  fund  accrued  to 
the  state  of  Oregon  from  the  sources  men- 
tioned. It  Is  admitted  that  the  defendants 
treated  this  fund  as  if  the  same  had  been 
regularly  appropriated  by  the  legislative  as- 
sembly for  the  expenses  connected  with  the 
maintenance  of  the  penitentiary,  and,  under 
the  forms  of  law  prescribed  for  the  disburse- 
ment of  the  actual  appropriation,  they  dis- 
bursed the  same  in  addition  to  and  beyond 
the  fund  created  for  the  purpose  by  the  legis- 
lative assembly.  The  only  substantial  differ^ 
ence  between  the  parties  on  the  facts  is  that 
the  plaintiff  charges  the  expenditure  of  $16,- 
518.83,  for  which  it  demands  judgment,  while 
the  defendants  only  concede  the  payment  of 
$16,191.33. 

Section  4,  art  9,  of  the  state  Constitutioii 
declares  that: 

"No  money  shall  be  drawn  from  the  treasury 
but  in  pursuance  of  appropriations  made  by 
law." 

It  is  said  also  In  article  8  of  the  same  in- 
strument that: 

"The  powers  of  the  government  shall  be  divid- 
ed into  three  separate  departments — the  legis- 
lative, the  execative,  inciuding  the  administra- 
tive, and  the  judicial ;  and  no  person  charged 
with  official  duties  under  one  of  these  depart- 
ments  shall  exercise  any  of  the  functions  of  an- 
other, except  as  in  this  Constitutioa  expressly 
provided." 

It  is  thus  clearly  apparent  that  the  appro- 
priation of  imbllc  funds  is  a  legislative  func- 
tion ;  "for  they  are  only  to  be  "made  by  law." 
Neither  of  the  defendants  is  vested  with  any 
legislative  authority.  The  limit  of  their  pow- 
er In  the  expenditure  of  public  funds  is,  and 
must  be,  defined  by  the  utterances  of  the  leg- 
islative department  To  admit  a  contrary 
principle  would  open  the  doors  to  unlimited 
extravagance  in  the  administration  of  public 
affairs.  It  Is  for  this  reason  that  the  people 
reserved  to  themselves,  through  their  repre- 
sentative in  the  legislative  assembly,  the  ex- 
clusive right  to  limit  the  disbursement  of 
money  belonging  to  the  state.  When,  there- 
fore, the  defendants  assumed  to  pay  out  state 
tbnda  without  the  same  having  been  appro- 
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prlated  by  an  act  of  the  legislative  assembly, 
tbey  did  so  without  any  authority,  and  can 
claim  nothing  on  account  thereof.  As  stated 
by  Mr.  Justice  Eakln  in  State  v.  Ross,  55  Or. 
450,  104  Pac.  696,  106  Pac.  1022,  42  L.  R.  A. 
(N.  S.)  601,  613,  In  discussing  conversion  of 
public  money: 

"We  understand  from  these  authorities,  and 
many  others  we  have  examined,  that,  in  relation 
to  trover,  the  term  'conversion'  necessarily 
means  conversion  to  one's  own  use,  and  is  fully 
accomplished  by  any  exercise  of  a  dominion  over 
a  chattel  without  the  authority  of  the  owner, 
whereby  the  true  owner  is  deprived  of  the  en- 
joyment of  bis  chattel.  And  it  is  wholly  imma- 
terial whether  the  person  so  converting  did  it 
for  his  own  personal  advantage  or  not" 

It  is  urged  by  the  defendants,  in  substance, 
that  it  was  necessary  that  these  expenditures 
should  be  made,  but  our  attention  has  not 
been  directed  to  any  statute  declaring  such 
necessity.  It  was  manifestly  only  tlie  Judg- 
ment of  the  defendants  that  the  same  was 
necessary.  In  this  they  usurped  the  legis- 
lative prerogative.  It  is  stated  also  tliat  by 
receiving  the  benefit  the  state  has  ratified 
the  act  Su<di  a  principle  is  well  applicable 
to  transactions  between  private  parties  and 
their  agents;  but,  in  the  absence  of  any  au- 
thentic exercise  of  the  legislative  power,  rat- 
ification does  not  attach.  The  only  actors  in 
the  transactions  mentioned  are  the  defend- 
ants themselves,  who  are  the  oflScial  servants 
or  agents  of  the  people  within  the  respective 
powers  conferred  opon  them  by  the  Constitu- 
tion and  laws  of  the  state.  It  cannot  be  said 
that  the  defendants  may  perform  acts  con- 
trary to  and  in  excess  of  their  ofllciai  au- 
thority, and  at  the  same  time  ratify  them  on 
behalf  of  the  state.  It  cannot  be  admitted 
that  ofllcial  malfeasance  Is  self-sustaining. 
Ratification  is  an  act  tliat  can  be  performed 
only  by  a  principal.  Even  If  the  same  could 
be  applied  in  this  case,  it  is  a  function  not  at- 
tributable to,  nor  to  be  exercised  by,  the  agent 
whose  acts  are  in  question.  The  principles 
applicable  to  the  expenditure  of  public  funds 
are  exemplified  in  Shattuck  v.  Kincaid,  31  Or. 
379,  49  Pac.  758;  Boyd  v.  Dnnbar,  44  Or.  380, 
75  Pac.  695;  and  Calbreatb  t.  Dunbar,  46  Or. 
580,  81  Pac.  366. 

In  short,  the  pleadings  show  that  the  de- 
fendants, without  authority  of  law,  have  ex- 
pended from  the  state  treasury  some  amount 
of  money,  or,  In  other  words,  have  converted 
that  amount  of  money  to  their  own  use  with- 
in th^  meaning  of  State  v.  Ross,  supra.  The 
measure  of  damages  in  a  case  of  conversion 
is  the  value  of  the  property  converted,  and 
the  only  legal  way  in  which  the  matter  can 
be  adjusted  Is  to  require  the  defendants  to 
replace  the  money  which  they  have  unlawful- 
ly disbursed. 

The  legislative  assembly  of  1911  passed  a 
law  to  provide  for  the  payment  of  the  main- 
tenance, improvements,  buildings,  equipments, 
t>etterments,  and  repairs  at  the  Oregon  State 
Insane  Asylum,  Oregon  State  Penitentiary, 
and  other  state  institutions  named  in  the  ti- 


tle of  the  act,  and  for  such  other  pnipoaea 
and  items  of  expeuBe  as  in  that  statute  were 
expressly  enumerated.  Laws  ISll,  c.  183. 
Section  1  of  the  enactment  begins  by  stating 
that: 

"The  following  sums,  or  so  much  thereof  as 
may  be  necessary  and  no  more,  are  hereby  ap- 
propriated out  of  the  moneys  in  the  general 
fund  in  the  state  treasury  not  otherwise  ap- 
propriated, for  the  several  objects  and  pur- 
poses hereinafter  named,  for  the  two  years  com- 
mencing on  the  first  day  of  Januair,  1911,  and 
ending  on  the  tldrtr-nrst  day  of  December, 
1912.'' 

Among  other  items  It  then  makes  tba  fal- 
lowing appropriations: 

For  the  payment  of  the  salaries  of 
the  officers  and  employes,  and  for 
the  maintenance  and  general  and 
Contingent  expenses  of  the  Oregon 
State  Penitentiary $142,000.00 

For  the  payment  of  the  expenses  of 
purchasing  material,  etc,  for  new 
roof  over  cell  house  at  the  Oregon 
State  Penitentiary 8,000.00 

For  the  payment  of  the  expenses  of 
purchasing  material  and  for  labor  ' 
replumbing  old  cells,  wiring  cells 
for  electric  lights,  and  rewiring 
ceil  bouses,  offices  and  guards^ 
quarters,  at  the  Oregon  State 
Penitentiary  2,000.00 

For  the  payment  of  the  expenses  of 
purchasing  two  1,000  gallon 
(each)  automatic  air  tanks  for  the 
Oregon  State  Penitentiary 1,600.00 

For  the  payment  of  the  expenses  of 
purchasing  pump  and  connections 
conducting  water  to  the  Oregon 
State  Penitentiary 480.00 

For  the  payment  of  the  expenses  of 
purchasing  material  for  repaint- 
ing cells,  houses  and  other  build- 
ings at  the  Oregon  State  Peniten- 
tiary   800.00 

For  the  payment  of  the  expenses  of 
purchasing  material  for  repairing 
stock  bams  and  other  outbuild- 
ings at  the  Oregon  State  Peni- 
tentiary    260.00 

For  the  payment  of  the  expenses  of 
making  necessary  repairs  and 
maintaining  pumping  plant  at 
Oregon  SUte  Penitentiary 1,200.00 

For  the  payment  of  the  expenses  of 
making  repairs,  eta,  to  the  hos- 
pital at  the  Oregon  State  Peni- 
tentiary    600.00 

For  the  payment  of  expenses  of 
making  incidental  repairs,  etc.,  at 
the  Oregon  State  Penitentiary. . .  it00.00 

For  the  payment  of  the  expenses  of 
purchasing  and  installing  24  new 
steel  cells  at  the  Oregon  State 
Penitentiary  11,260.00 

For  purchasing  supplies  to  be  sold 
to  convicts 1,000.00 

These  expressions  of  the  legislative  will 
about  the  necessity  of  expending  public  mon- 
ey and  the  extent  thereof  are  paramount  to 
the  judgment  on  that  subject  of  any  officer 
in  the  administrative  department  of  the  gov- 
ernment If  that  were  a  judicial  question, 
actual  damage  to  the  state  and  its  people 
could  well  be  predicated  upon  unauthorized 
and  extravagant  disbursement  of  public  mon- 
ey, and  the  standard  by  which  such  dam-  . 
age  should  be  estimated  la  found  in  the  stat- 
ute providing  for  the  expenses  of  the  pub- 
lic service. 
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The  essence  of  the  second  defense  Is  that 
out  of  the  funds  appropriated  by  law  the  de- 
fendants ba/e  paid  out  $80^75.45,  and  that 
they  have  on  band  $61,624.55,  making  the 
total  appropriation  of  $142,000.  They  ex- 
pressly avow  that  they  made  the  expenditures 
described  In  the  complaint  to  the  amount  of 
$16,191.33  outside  of  and  In  addition  to 
the  money  appropriated  by  law.  If  the  trans- 
action had  been  regular  as  measured  by  the 
appropriation,  their  account  would  b«  stat- 
ed substantially  thus : 

To  amount  of  appropriation $142,000  00 

Contra  credit $80,375  45 

By     revolrinc     fund 
paid  out. 16,101  38  0C,566  78 


$46,433  22 

The  defendants,  however,  explicitly  aver 
that  they  still  have  on  hand  an  unexpended 
balance  of  the  legislative  allowance  in  the 
sum  of  $61,024.65.  The  mathematical  deduc- 
tion Is  that  the  $16,101.33  was  money  they 
were  not  anthurlzed  to  disburse,  and  when 
they  allege  they  still  have  $61,624.55,  we  can- 
not rightly  say  they  have  only  $45,433.22. 
and  thus  cover  op  the  unauthorijeed  payment 
in  face  of  their  own  answer. 

But  they  say.  In  substance,  that  they  paid 
fair  prices,  and  the  state  got  the  worth  of 
Its  money.  To  uphold  such  business.  In  the 
absence  of  any  legislative  validation,  is  to 
allow  an  administrative  officer  to  substitute 
his  own  Judgment  for  that  of  the  legislative 
branch  of  the  government  and  pay  out  pub- 
lic money  in  his  hands  in  any  manner  or 
for  any  purpose  finding  favor  in  his  sight. 
In  this  case  it  seems  that  the  defendants 
have  profitably  operated  a  state  institution 
on  state  capital,  and  claim  the  right  to  ex- 
pend the  gains  in  enlarging  the  business,  un- 
hampered by  legislative  appropriation.  This 
is  a  palpable  invasion  of  the  lawmaking  pre- 
rogative and  constitutionally  cannot  be  up- 
held. 

If  the  legislative  assembly  had  deemed  it 
wise  or  prudent  to  make  the  exi>endltureB  in 
question,  it  probably  would  have  made  ap- 
propriations out  of  the  general  fund  for 
those  items,  but,  not  having  done  so,  it  is 
not  within  the  constitutional  power  of  el- 
tber  the  administrative  or  the  Judicial  de- 
partment of  government  to  make  such  pay- 
ments or  to  sanction  them  after  they  are 
made.  Whether  we  consider  the  source  from 
which  the  money^  was  obtained  or  the  ob- 
jects to  which  it  was  applied,  the  transac- 
tion Is  equally  in  excess  of  the  authority 
conferred  by  the  legislative  assembly.  That 
body  prescribed  in  detail,  as  stated  above, 
the  amounts  of  mon^  appropriated  and  for 
what  it  was  to  be  expended,  and  that  is  the 
limit  of  the  defendant's  authority.  All  in 
excess  of  that  constitutes  conversion  of  pub- 
lic funds  for  which  they  should  be  held  re- 
sponsible on  their  own  answer. 

The  allegations  in  the  answer  properly 


might  be  addressed  to  the  legislative  assem- 
bly as  an  argument  for  increased  appropria- 
tion in  the  first  place  or  for  a  relief  bill  in 
the  Interest  of  the  defendants  in  the  present 
Juncture,  but,  as  those  averments  involve 
legislative  functions  beyond  the  power  of 
this  court,  they  ought  not  to  be  regarded  here. 
There  being  at  least  an  undetermined  issue 
as  to  the  amount  of  money  expended  in  ex- 
cess of  the  appropriation,  we  cannot  render 
Judgment  upon  the  pleadings.  The  circuit 
court,  however,  was  in  error  when  it  over- 
ruled the  demurrer  to  the  new  matter  in  the 
answer,  and  also  was  mistaken  in  deciding 
for  the  defendants  on  the  case  stated. 

For  these  reasons,  the  Judgment  should  be 
reversed,  and  the  cause  remanded  to  the  dr- 
cnlt  court  for  further  proceedings. 


MOORE  and  BAEIN,  JJ.,  concur. 


STATE  V.  AXLES. 


(71  Or.  1S3) 


(Supreme  Court  of  Oregon.     Dec.  81,  1914.) 

1,  AdULTEBT    ({  7*)— INDICTMKMT  — PB03E0U- 

TioN  BY  Injured  Spouse. 

An  indictment  for  adultery  need  not  allege 
that  the  prosecution  was  iostituted  by  the  in- 
jured spouse,  as  required  by  L.  O.  L.  {  2072. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  H  ^2-16;   Dec.  Dig.  {  7.*] 

2.  ADULTEBT    (8    3*)— ElJMENTB    0»    OFTEHSB 

—Joint  Guilt. 

One  party  to  an  illicit  intercourse  may  be 
guilty  of  adultery  and  the  other  innocent  there- 
of: it  not  l>eing  easential  to  the  commission  of 
such  offense  that  there  be  a  joint  criminal  in- 
tent. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Dec.  Dig.  {  3,*] 

3,  CantiKAi,  Law   (i  1172*)— Hakmt.ehb  Eb- 

BOB— IWSTBUCTIORS— ADULTKBX. 

An  instruction  that  "if  one  of  the  parties 
to  the  illicit  intercourse  is  guilty,  then  both  are 
guilty  of  adultery,"  bemg  a  statement  unduly 
bvorable  to  the  defendant  convicted,  was  barm- 
less. 

[Ed.  Note.— For  other  cases,  see  Crhninal 
Law,  Cent.  Dig.  H  8128,  8154-8157,  3168-3163, 
3169 ;   Dec.  Dig.  I  U72.»l 

4.  ADULTEBT    (§   2*)- DETENSE- COHHIVAKC* 
OF    HUSBAWD.  ,       . 

That  the  husband  of  the  woman  connived 
with  and  abetted  defendant  in  the  commission 
of  the  act  of  adultery  constituted  no  defense. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent.  Dig.  J  7;   Dec.  Dig.  {  2.*] 

6.  Gband  Jubt  (I  41*)— Pboceedinos  — Se- 

CBECT 

In  a  prosecution  for  adultery,  it  was  not 
error  to  admit  the  testimony  of  the  clerk  of  the 
grand  jury  tliat  the  husband  of  the  woman  ap- 
peared before  the  grand  jury  and  testified 
against  his  wife  and  defendant,  and  that  the 
wife  appeared  as  a  voluntary  witness,  and  tes- 
tified Uiat  she  had  intercourse  with  defendant 
on  the  night  of  their  arrest 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  |«  86,  87 ;   Dec.  Dig.  |  41.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N.  Davis,  Judge. 


•For  other  cases  se«  same  topic  and  sectkin  NUMuBR  Id  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  It  Rep'r  Indaxw 
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James  6.  Ayles  was  conTicted  of  adultery, 

and  appeals.    Affirmed. 

Robert  E.  Hitch,  of  Portland  (John  Man- 
ning, of  Portland,  on  the  brief),  for  appellant 
George  Mowry,  of  Portland  (Walter  H.  Ev- 
ans, Dlst.  Atty.,  and  Robert  F.  Magulre,  Dep- 
uty Dlst  Atty.,  botb  of  Portland,  on  the 
brief),  for  the  State. 

McNART,  J.  Convicted  of  adultery  and 
sentenced  to  pass  a  term  of  six  months  In 
the  county  Jail  of  Multnomah  county,  de- 
fendant prosecutes  this  appeal,  and  assigns 
as  grounds  therefor  the  commission  by  the 
court  of  11  distinct  errors.  On  the  30th  day 
of  January,  1913,  defendant  and  Lydla  Mul- 
loy  were  jointly  indicted  for  the  crime  of 
adultery,  committed  as  follows: 

"The  said  'James  6.  Ayles  and  Lydia  Mnllqpr, 
on  the  13tb  day  of  January,  A.  D.  1913,  m 
the  county  of  Multnomah  and  state  of  Oregon, 
not  being  then  and  there  married  to  each  other, 
but  the  said  Lydia  Mulloy  then  and  there  hav- 
ing a  husband  living  other  than  the  same  James 
6.  Ayles,  to  wit,  A.  C.  Mulloy,  bad  carnal 
knowledge  together  each  of  the  body  of  the  oth- 
er, and  thereby  committed  adultery  contrary  to 
the  statutes  in  aucb  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state 
of  Oregon." 

The  defendants  were  tried  together,  the 
Jury  returning  a  verdict  of  guilty  as  to  the 
defendant,  and  not  guilty  as  to  Lydla  Mul- 
loy. 

[1]  We  read  from  secUon  2072,  U  O.  U: 
"A  prosecution  for  the  crime  of  adultery  shall 
not  be  commenced  except  upon  the  complaint  pf 
the  husband  or  wife,  or  if  the  crime  be  commit- 
ted with  an  unmarried  female  under  the  age 
of  twenty  years  upon  the  complaint  of  the  wife, 
or  of  a  parent  or  guardian  of  such  unmarried 
female,  and  within  one  year  from  the  time  of 
committing  the  crime,  or  the  time  when  the 
same  shall  come  to  the  knowledge  of  such  hus- 
band or  wife  or  parent  or  guardian.  When  the 
crime  of  adultery  is  committed  between  a  mar- 
ried woman  and  an  unmarried  man,  the  man 
shall  be  deemed  guilty  of  adultery  also,  and  be 
punished   accordingly. ' 

Returning  to  the  indictment.  It  will  be  ob- 
served that  no  mention  is  made  that  the  ac- 
tion was  initiated  by  the  husband  of  Lydla 
Mulloy.  The  introductory  part  of  the  indlct- 
(nent  merely  recites  that: 

"James  Ayles  and  Lydia  Mulloy  are  accused 
by  the  grand  jury  of  the  county  of  Multnomah 
and  state  of  Oregon  by  this  indictment  of  tiie 
crime  of  adultery/' 

Notwithstanding  the  statutory  command 
that  the  prosecution  shall  be  commenced  only 
npon  the  complaint  of  the  injured  spouse, 
the  cases  hold  that  it  is  not  necessary  to  al- 
lege such  facts ;  for  evidence  thereof  may  be 
introduced  without  the  averment  State  v. 
Athey,  133  Iowa,  382,  108  N.  W.  224;  State 
V.  Andrews,  95  Iowa,  451,  64  N.  W.  404; 
State  V.  Maas,  83  Iowa,  469,  49  N.  W.  1037 ; 
People  v.  Isham,  109  Mich.  72,  67  N.  W.  819 ; 
State  V.  Brecht,  41  Minn.  50,  42  N.  W.  602 ; 
1  Oyc.  956. 

[2,  3]  It  Is  claimed  by  defendant  that  the 
trial  court  committed  a  legal  mistake  In  ad- 
vising the  Jury  that,  "if  one  of  the  parties 


to  the  Illicit  intercourse  Is  guilty,  then  both 
are  guilty  of  adultery."  Some  courts  ad- 
vance the  doctrine  that  after  the  acquittal 
of  one  of  the  defendants  in  a  joint  charge  of 
adultery,  there  can  be  no  conviction  of  the 
other.  This  is  not  in  accord  with  the  better 
authority,  and  the  proper  rule  appears  to  be 
that  the  acquittal  of  one  of  the  defendants 
is  no  bar  to  the  prosecution  and  oonviction 
of  the  other  defendant  While  it  is  true  that, 
to  constitute  adultery,  there  must  be  a  Joint 
physical  act.  It  is  not  necessary  that  there 
should  be  a  joint  criminal  intent  One  party 
may  be  guilty  and  the  other  Innocent  thou^ 
the  joint  physical  act  necessary  to  constitute 
adultery  is  complete.  State  v.  Eggleston,  45 
Or.  846,  77  Paa  738;  State  v.  CutshaU,  109 
N.  C.  764,  14  S.  K  107,  26  Am.  St  Rep.  699 ; 
Commonwealth  v.  Bakeman,  131  Mass.  577,  41 
Am.  Rep.  248;  1  R.  O.  U  644.  Unquestion- 
ably, the  trial  court  missed  the  law  when 
he  told  the  Jury  that,  "If  one  of  the  defend- 
ants is  guilty,  then  both  are  guilty."  How- 
ever, we  fall  to  discern  where  this  Instrne- 
tlon  injuriously  affected  the  defendant  be- 
c(iU8e  it  is  a  more  favorable  statement  than 
the  law  sanctions  or  than  defendant  might 
expect  In  a  case  where  the  court  errone- 
ously instructs  the  Jury  to  the  advantage 
of  defendant  and  the  Jury  acts  in  accordance 
with  the  law  and  In  disregard  of  the  instruc- 
tions, the  defendant  cannot  be  beard  to 
say  that  he  has  been  injured. 

[4]  Defendant's  strongest  oontention  is  that 
the  court  erred'  in  refusing  to  admit  evidence 
tending  to  show  that  the  husband  of  I^dla 
Mulloy  connived  with  and  abetted  defendant 
in  the  commission  of  the  act  of  adultery. 
Defendant  invokes  the  benefit  of  the  same 
theory  in  the  following  requested  instruction: 

"I  instruct  you  that  if  you  find  from  the  ev^ 
idence  that  the  prosecuting  witness,  A.  C.  Mul- 
loy, the  husband  of  Lydia X.  Mulloy,  one  of  the 
defendants  herein,  acquiesced  in  or  assented  to 
the  act  or  acts  of  sexual  intercourse  between 
the  defendants^  Lydia  L.  Mulloy  and  James  G. 
Ayles,  if  you  find  any  act  or  acts  of  sexual  in- 
tercourse between  said  defendants  did  occur, 
then  you  should  find  the  defendant  James  Q. 
Aylea  not  guilty." 

An  outline  of  the  testimony  proffered  by 
defendant  is:  That  the  defendant  Lydia 
Mulloy,  when  a  girl  under  17  years  of  age, 
was  sednced  by  A.  C.  Mulloy,  who  subse- 
quently married  her  in  order  to  cover  the 
Infamy  of  the  crime;  that  since  the  time 
of  their  marriage  the  husband  has  been 
seeking  to  invent  grounds,  for  a  separation 
and  divorce ;  that  he  insisted  upon  his  wife 
remaining  alone  in  the  house  with  defendant 
while  he  (Mulloy)  absented  himself  there 
from;  that  the  husband  connived  In  every 
imaginable  way  to  throw  his  wife  in  the 
company  of  defendant  by  having  defendant 
assist  his  wife  In  washing  dishes  and  helping 
her  about  the  kitchen  and  house;  that  dur- 
ing some  festive  occasion  at  Hillsboro  Mr. 
Mulloy  entered  a  saloon,  and,  in  the  pre»> 
ence  of  several  witnesses,  stated  that  he  had 
left  defendant  to  bring  his  wife  in  from  the 
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farm,  and  that  he  "hoped  to  God  he  would 
run  off  with  her" ;  that  defendant  was  solic- 
ited by  Mr.  Mulloy  "to  have  Intercourse  with 
his  wife  by  inference  and  Innuendos" ;  that 
Mulloy  stated  in  the  presence  of  defendant, 
and  to  him  directly,  that  be  didn't  care  if 
he  caught  somebody  baring  connection  with 
bis  wife,  because  be  wanted  to  get  a  divorce 
from  her;  that  the  husband  knew  his  wife 
and  defendant  were  going  to  Portland;  and 
that  defendant  had  assurance  that  he  would 
not  be  harmed. . 

With  much  pressure  it  ia  argued  that,  if 
these  things  were  true,  defendant  could  not 
be  convicted  of  the  offense,  for  the  reason 
that  be  was  induced  to  (^mmit  the  act 
The  books  abound  with  much  learning  upon 
this  Interesting  department  of  the  criminal 
law.  Nevertheless  our  steps  have  not  been 
guided  by  the  light  of  adjudged  cases  in- 
volving the  crime  of  adultery.  Still  we  feel 
no  reason  for  hesitating  to  announce  the 
rule  that  seems  to  us  best  adapted  to  the 
promotion  of  Justice.  In  the  case  of  State 
v.  Hull,  33  Or.  57,  S4  Pac.  161,  72  Am.  St 
Rep.  694,  this  court,  speaking  through  Mr. 
Justice  R.  8.  Bean,  said: 

"It  is  difficult  to  see  how  a  man  may  solicit 
another  to  commit  a  crime  upon  his  property, 
and,  when  the  act  to  which  be  was  invited  has 
been  done,  be  heard  to  say  that  he  did  not  con- 
sent to  lO' 

This  was  a 'case  of  larceny  where  the  prop- 
erty charged  to  have  been  stolen  was  taken, 
not  only  by  the  consent  and  passive  acquies- 
cence of  the  owner,  but  by  bis  express  di- 
rection, and  upon  the  advice  and  with  the 
active  co-operation  and  assistance  of  bis 
agents;  and  this  court  held,  in  effect  that 
there  was  no  trespass  committed  In  the  tak- 
ing If  there  was  no  taking  without  the  own- 
er's consent  Even  in  the  larcenous  class 
of  cases  we  know, of  no  case  that  holds  that 
one  who  has  committed  a  criminal  act  should 
be  acquitted  because  Induced  to  do  so  by 
another.  It  is  merely  when  the  criminality 
of  the  act  Is  shown  to  be  absent  by  the  fact 
of  the  Inducement  tbat  snch  proof  Justifies 
acquittal.  If  the  crime  originates  with 
the  accused,  and  the  intended  victim  does  not 
actually  urge  him  on  to  the  commission  of 
the  crime,  the  mere  fact  tbat  be  facilitates 
the  execution  of  the  scheme  wUl  be  no  de- 
fense to  the  accused.  Connor  v.  People,  18 
Oolo.  873,  33  Pac.  159,  25  L.  B.  A.  341,  36 
Am.  St  Rep.  295;  People  v.  Liphardt  105 
Midi.  80,  62  N.  W.  1022 ;  Thompson  v.  State. 
106  Ala.  67,  17  South.  612 ;  State  v.  Jansen, 
22  Kan.  498 ;  State  v.  West,  157  Mo.  309.  57 
S.  W.  1071;  People  v.  KrlviUity,  168  N.  T. 
182,  61  N.  B.  175. 

"The  fact  that  decoys  were  set  or  a  trap 
laid,  by  means  of  which  a  person  was  detected 
in  the  perpetration  of  a  crime,  cannot  be  set  up 
as  a  defense  to  the  prosecution  therefor,  where 
the  crime  was  conceived  by  the  accused,  and  not 
■unested  by  the  prosecuting  witness,  or  those 
acting  for  him  duly  authorized  in  the  premises, 
and  the  owner  did  not  willingly  part  with  and 
consent  to  the  taking  of  the  property."  Whar- 
ton's Criminal  Law  (llth  Ed.)  voL  1,  {  389. 


Counsel,  In  support  of  bia  position,  at- 
tracts our  attention  to  cases  having  for  their 
purpose  the  dissolution  of  the  marriage  con- 
tract wtaere  the  courts  have  held  that  a  bus- 
band  may  not  obtain  a  divorce  who  directly 
encourages  his  wife  to  commit  adultery.  An 
examination  of  the  cases  and  our  own  statute 
reveals  the  situation  that  this  defense  is 
statutory.    Section  510,  L.  O.  L.,  reads: 

"In  a  suit  for  the  dissolution  of  the  marrlatce 
contract  on  account  of  adultery,  the  defendant 
may  admit  the  adultery,  and  show  in  bar  of  the 
suit  ***(!)  that  the  act  was  committed 
by  the  procurement  or  with  the  connivance  of 
the  plaintiff." 

The  reason  ia  apparent  Plaintiff  in  a 
divorce  case  may  with  propriety  watch  his 
wife  whom  he  suspects  of  adultery,  in  order 
to  obtain  proof  of  that  fact,  which  he  may  use 
in  evidence  to  procure  a  decree  of  divorce, 
but  when  be  commits  acts  which  have  the 
effect  of  beguiling  his  wife  to  an  adulterous 
bed,  the  law  interposes  the  'statute  as  an 
obstacle  to  the  accomplishment  of  his  iHir- 
pose.  We  acknowledge  that  in  those  crimes 
where  the  element  of  trespass  and  Intent  are 
necessary  ingredients  consent  to  the  act  re- 
lieves the  party  charged  from  liability  to 
criminal  prosecution ;  yet  in  those  acts  which 
affect  the  public  morals,  and  where  the  idea 
of  the  sale  and  barter  of  private  property  is 
not  concerned,  we  cannot  see  the  application 
of  the  rule.  True,  in  cases  of  this  character 
the  prosecution  can  only  be  commenced  on  the 
complaint  of  the  outraged  spouse;  yet  the 
act  is  an  offense  against  the  state.  State  v. 
Donovan,  61  Iowa,  281,  16  N.  W.  130;  State 
v;  Smith,  108  Iowa,  443,  79  N.  W.  116;  State 
▼.  Athey,  133  Iowa,  386,  108  N.  W.  224. 

The  fact  that  the  husband  may  have  been 
guilty  of  sinful  conduct  which  encouraged 
the  defendant  to  commit  the  crime  does  not 
lessen  or  in  any  manner  affect  the  wrong 
which  society  suffers,  and  public  policy,  good 
morals,  common  decency,  and  considerations 
of  justice  demand  the  punishment  of  the  of- 
fense under  snch  circumstances  as  strongly 
as  though  the  crime  bad  been  committed  by 
stealth  and  through  the  employment  of  agen- 
cies unknown  to  the  husband.  For  these  rea- 
sons the  evidence  was  properly  excluded,  and 
instructions  properly  refused.  Well  may  we 
add  that,  if  the  rejected  testimony  is  true, 
offended  Justice  has  not  yet  been  fully  vin- 
dicated. 

[S]  The  only  remaining  assignment  of  error 
which  we  deem  necessary  to  conaider  con- 
cerns tbe  action  of  the  trial  court  in  admit- 
ting testimony  of  the  clerk  of  the  grand  jury 
to  tbe  effect  tbat  the  husband  of  Lydia  Mul- 
loy appeared  before  tbe  grand  jury  and  gave 
testimony  against  his  wife  and  defendant, 
and  that  Lydla  Mulloy  also  appeared  as  a 
voluntary  witness  and  testified  that  she  had 
intercourse  with  defendant  on  tbe  night  of 
their  arrest  Tbe  particular  ground  of  ob- 
jection to  tbe  testimony  is  that  the  grand 
jury  room  "is  supposed  to  be  secret,  and  the 
grand  Jurors  are  not  to  reveal  anything  that 
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may  transpire  therein,  except  when  witnesses 
ezaiulned  before  the  grand  Jury  refute  their 
testimony  before  the  trial  Jury."  We  think 
counsel  draws  too  narrowly  the  limitations 
upon  the  testimony  of  grand  Jurors.  Public 
policy  forbids  that  the  Jurors  bi  allowed  to 
state  how  the  members  of  the  Jury  voted  oi 
make  public  the  opinions  expressed  by  the 
different  Jurors  during  their  deliberations, 
or  to  unbosom  the  fact  that  an  indictment 
has  been  found  prior  to  its  becoming  a  public 
record.  But  much  authority  is  to  be  found  in 
support  of  the  rule  that  testimony  of  a  grand 
Juror  is  admissible  to  show  that  a  person  did 
or  did  not  testify  before  the  grand  Jury,  and 
testimony  given  by  the  witness  before  the 
grand  Jury,  when  otherwise  competent,  may 
be  recounted  by  a  grand  Juror.  State  v. 
Moran,  16  Or.  262,  14  Pac  419;  Common- 
wealth V.  Hill,  U  Cush.  (Masa)  137;  20  Cyc. 
1353;  People  v.  Nonthey,  77  Cal.  618,  19  Pac. 
865,  20  Pac.  129;  State  t.  Carroll,  85  Iowa, 
1,  61  N.  W.  1169;  Hlnshaw  v.  State,  147  Ind. 
334,  47  N.  E.  157.  There  are  a  few  addition- 
al questions  presented  on  behalf  of  defend- 
ant, and  which  we  have  examined,  and  deem 
them  not  of  sufficient  Importance  to  require 
separate  notice;  therefore  the  Judgment  of 
conviction  is  affirmed. 

McBRIDiD,  C.  J.,  and  EAKIN  and  BBAN, 
JJ.,  concur. 


as  Or.  568) 


KALICH  V.  KNAPP. 


(Supreme  CJourt  of  Oregon.    Dec.  21,  1914.) 

1.  Municipal  Cobfobationb  ({{  44,  703*)  ,— 
contbol  bt  lkoislatukei— constitutionai, 

PBO  VISIONS. 

Const  art  11,  i  2,  as  amended,  declaring 
that  corporations  may  be  formed  under  general 
laws,  and  that  the  Legislature  shall  not  enact, 
amend,  or  repeal  any  charter  of  any  municipal- 
ity, but  that  the  legal  voters  of  every  city  and 
town  are  granted  power  to  enact  and  amend 
their  monicipal  charter  subject  to  the  Constitu- 
tion and  criminal  laws  of  the  state,  and  article 
4,  i  la,  reserving  the  initiative  and  referendum 
powers  to  the  legal  voters  of  every  municipal- 
ity as  to  all  local,  special,  and  municipal  legis- 
lation, insure  to  each  municipality  a  full  meas- 
ure of  home  rule,  and  place  beyond  the  power  of 
the  Legislature  to  make  any  change  In  local, 
special,  and  municipal  legislation  and  the  Legis- 
lature may  not  amend  any  municipal  charter  di- 
rectly or  mdirectly  where  the  amendment  is  the 
subject  of  municipal  concern  and  regulation,  and 
Motor  Law  (Laws  1911,  p.  265),  regulating  the 
use  of  motor  vehicles  throughout  the  state,  is 
unconstitutional  in  so  far  as  it  attempts  to  reg- 
ulate the  speed  of  automobiles  in  municipalities, 
though  the  act  contains  a  criminal  provision, 
which  is  not  a  criminal  law  of  the  state  within 
the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  122,  1509-4513; 
Dec.  Dig.  H  44,  708.*] 

2.  Constitutional  Law  ft  60*)— Legislativk 
PowEB— Constitutional  Pbovisions. 

The  amendment  of  Const,  art.  4,  |  1,  de- 
claring that  the  legislative  authority  shall  be 
vested  in  a  legislative  assembly ;  that  the  people 
reserve  to  themselves  the  power  to  propose  laws 
and  amendments  to  the  Constitution  and  to  en- 
act or  reject  the  same,  and  also  reserve  the 
imwer  to  approve  or  reject  any  acts  of  the  legis- 
lative assembly,  does  not  lessen  the  powers  of 
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tne  Legislature  in  matters  of  legislation  onlyj. 
but  the  Legislature  is  not  the  exclusive  agent  of 
legislation,  and  such  power  is  conferred  on  the 
people  by  article  11,  |  1,  and  article  4,  i  la,  re- 
serving to  the  people  the  initiative  and  referen- 
dum. 

[Ed.  Note.— For  other  cases,  see  C!onstitntion- 
al  Law,  Cent  Dig.  if  48,  49 ;   Dec.  Dig.  f  50.*} 

3.  Municipal   Cobpobations   (f  44*)  — CoN- 
tbol  .by  Lkoiblaiubb  —  Public  ob  Local 

CONCEBN. 

All  public  matters  concerning  the  people  of 
the  state  at  large,  in  common  with  people  of 
any  particular  municipality,  are  matters  of 
state  jurisdiction  within  Const,  art  ll,  |  2, 
prohibiting  the  Legislature  from  enacting, 
amending,  or  repealing  any  charter  of  any  mu- 
nicipality, but  empowering  the  legal  voters  of 
every  city  to  enact  and  amend  their  municipal 
charter  subject  to  the  Constitution  and  criminal 
laws  of  the  state,  and  article  4,  I  la,  reserving 
to  the  voters  of  every  municipally  the  power 
over  local,  special,  and  municipal  legislation, 
while  all  public  affairs  concerning  the  inhabit- 
ants of  a  locality  as  a  municipality,  apart  from 
the  people  of  the  state  at  large,  as  supplying 
pnrely  local  needs,  are  matters  of  local  concern, 
within  the  exclusive  control  of  each  municipal- 
ity. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  122 ;  Dec.  Dig.    44*1 

McBride  and  Burnett,  JJ.,  dissenting. 

In  Banc.  On  petition  for  rehearing.  De- 
nied, and  Judgment  of  trial  court  reversed. 

For  former  opinion,  see  142  Pac.  594. 

Will  R.  ^Ing,  of  Washington,  D.  C,  for 
appellant  R.  W.  Wilbur,  of  Portland  (Wil- 
bur, Spencer  &  Dibble,  of  Portland,  on  the 
brieO,  for  respondent 

McNARY,  J.  In  the  original  opinion  of  tills 
case,  reported  in  142  Paa  694,  the  majority  of 
the  court  composing  department  No.  1  decided 
that  section  2  otr  article  11  of  the  (Constitu- 
tion withheld  the  Legislature  from  amending 
or  repealing  the  charter  of  any  dty,  or  the 
ordinances  enacted  pursuant  thereto  In  re- 
spect to  those  matters  peculiar  to  municipal 
regulation,  though  reserving  that  power  to 
the  sovereignty  through  the  initiative  and 
referendum  provision  of  the  fundamental  law. 
At  a  rehearing  of  the  case,  counsel  for  de- 
fendant presented  argument  for  a  reversal, 
which  Is  clearly  embodied  In  the  scholarly 
dissenting  opinions  of  Mr.  Chief  Justice  Mo- 
BRIDE  and  Mr.  Justice  BURNETT,  to  which 
our  attention  will  now  be  briefly  given.  Ow- 
ing to  the  importance  of  the  questions  sug- 
gested and  their  grave  bearing  upon  future 
legislation,  we  think  it  not  amiss  succinctly 
to  state  our  position  anew.  Looking  back- 
ward over  the  path  of  our  state  legislation, 
we  observe  that  the  organic  law  primarily 
contained  the  following  clause.: 

"Ciorporations  may  be  formed  under  general 
laws,  but  snail  not  be  created  by  special  laws, 
except  for  municipal  purposes.  All  laws  pass-  . 
ed  pursuant  to  this  section  may  be  altered, 
amended,  or  repealed,  but  not  so  as  to  impair 
or  destroy  any  vested  corporate  lights."  Const 
Oregon,  f  2,  art  11. 

[1]  With  pleasing  fidelity  to  this  provision 
of  the  Constitution,  the  recurring  legislative 
assemblies  created  municipal  corporations, 
and  lavishly  bestowed  their  time  upon  the 
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amendroont  of  particular  charters  until  a 
remedy  was  sought  and  obtained  by  the  peo- 
ple In  the  adoption  of  the  constituttonal  pro- 
vision under  consideration. 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legislative 
assembly  by  special  laws.  The  legislatiTe  as- 
sembly shall  not  enact,  amend  or  repeal  any 
charter  or  act  of  incorporation  for  any  munici- 
pality, city  or  town.  The  legal  voters  of  every 
city  and  town  are  hereby  granted  power  to  en- 
act and  amend  their  municipal  charter,  subject 
to  the  Constitution  and  criminal  laws  of  the 
state  of  Oregon."  Section  2,  art  11,  aa 
amended. 

A  comparison  of  the  two  proyisions  of  the 
fundamental  law  will  at  once  reveal  the  In- 
tention of  the  voters  and  the  evil  they  pur^ 
posed  to  correct.  The  original  section  of  the 
Constitution  permitted  the  Legislature  to  cre- 
ate municipal  life  by  special  law,  and  to 
clothe  It  with  a  charter  which  could  be  al- 
tered or  repealed  at  any  legislative  session, 
when  either  the  municipal  welfare  or  politi- 
cal exigencies  required. 

Over  the  municipality  the  Legislature  had 
exclusive  and  unrestrained  control,  and,  hav- 
ing the  power  to  create,  so  It  bad  the  power 
to  modify  or  destroy.  In  fact,  the  ultimate 
sovereign  power  of  the  state  over  Its  cities 
and  towns  was  unquestioned.  To  remedy  the 
many  ills  flowing  from  the  absolute  depend- 
ency of  dtles  upon  the  autocratic  will  of  the 
Legislature  and  its  oft-rei)eated  Interference 
In  matters  of  local  concern,  the  people  con- 
ceived the  Idea  of  city  sovereignty  as  a  sep- 
arate attribute  of  state  sovereignty;  con- 
sequently we  have,  by  the  adoption  of  the 
constitutional  provision  under  consideration, 
vested  our  cities  with  more  political  power 
than  they  heretofore  possessed  since  the  for- 
mation of  our  state  government  The  elec- 
tors now  are,  subject  to  the  Constitution  and 
the  criminal  laws  not  affecting  local  regula- 
tion, made  the  legislative  assembly  to  enact 
and  amend  the  local  laws  which  should  reg- 
ulate their  municipal  affairs.  In  the  former 
opinion,  this  court  said: 

"By  the  force  of  section  2  of  article  11  of  the 
Constitution,  the  electors  of  municipalities  are, 
subject  to  the  Constitution  and  criminal  laws 
and  such  general  laws  as  may  be  enacted  by 
the  Legislature  affecting  the  relation  of  the  state 
to  the  locality,  made  the  legislative  assembly  to 
enact  the  laws  germane  to  the  general  purpose 
and  object  of  the  municipality,  free  from  legis- 
lative molestation,  which  autonomy  in  a  sense 
constitutes  a  sovereign  dty,  subject  at  all  times, 
however,  to  the  supreme  will  of  the  state,  re- 
served by  the  people  of  the  state  through  the 
initiative  and  referendum  provision  of  the  fun- 
damental law." 

In  the  studiously  considered  case  of  Branch 
T.  Albee,  142  Pac.  69S,  a  majority  of  this 
court  reaffirmed  the  same  construction,  say- 
ing through  Mr.  Justice  Ramsey: 

"Said  section,  as  amendpd,  first  withdraws  from 
the  legislative  assembly  all  power  that  it  previ- 
ously had  to  enact,  amend,  and  repeal  charters, 
and  then  confers  upon  the  legal  voters  of  every 
city  and  town  power  to  enact  and  amend  their 
charters,  and  this  power,  tbns  conferred  npon 
cities  and  towns,  is  made  subject  to  the  Consti- 
t'ltion  and  the  criminal  iawa  of  the  state.     It 


is  not  made  subject  to  tiie  etvU  laws  of  the 
state.  The  conclusion  seems  to  be  irresistible 
that  the  people,  by  the  adoption  of  said  amend- 
ment, intended ,  to  withdraw  from  the  legisla- 
tive assembly  all  power  that  it  previously  poa- 
sessed  to  enact  amend,  or  repeal  charters  or 
acts  incorporatuig  cities  or  towns,  and  to  con- 
fer upon  the  legal  voters  of  cities  and  towns  all 
of  said  power,  except  the  power  to  repeal  char- 
ters. If  effect  is  given  to  the  language  of  this 
amendment  no  other  conclusion  appears  to  be 
tenable."    142  Pac.  600. 

Beferring  to  the  same  provision  of  the 
Constitution  In  the  case  of  Thurber  t.  Mo- 
MlnnvUIe,  63  -Or.  410,  128  Pac.  43,  Mr.  Chief 
Justice  McBrlde  said: 

"We  are  of  the  opinion  that  the  true  intent  of 
the  amendment  above  quoted  was  to  give  to 
cities  and  towns  the  authority  to  enact  and 
amend  charters  affecting  proper<7  and  oUier 
rights  within  the  boundaries  of  such  cities  and 
towns,  and  that,  so  far  as  legislation  outside 
of  these  boundaries  is  concerned,  they  must  find 
it  elsewhere  than  in  this  amendment  Inside 
their  boundaries,  and  in  relation  to  matters 
purely  local,  they  are,  as  regards  regulation  by 
the  state  Legislature,  supreme;  beyond  these 
boundaries  they  are  invested  with  no  power  ex- 
cept that  which  the  Legislature  may  see  fit  to 
grant  them  in  common  with  all  other  cities,  and 
under  like  drcumstances." 

At  this  juncture,  we  deem  it  prudent  care- 
fully to  consider  the  case  of  City  of  Port- 
land V.  Nottingham,  68  Or.  1,  113  Paa  28,  on 
account  of  its  similitude  to  the  one  in  hand. 
The  point  we  desire  to  develop  is  that  this 
case  Is  an  authority  for  the  doctrine  enunci- 
ated in  the  original  opinion  in  Kallcb  ▼. 
Knapp,  supra,  namely,  that  the  Legislature  is 
inhibited  by  the  Constitution  from  amending 
the  charter  of  the  municipality  either  by  spe- 
cial or  general  legislation  in  those  matters 
of  local  and  municipal  concern.  In  January, 
1903,  the  charter  of  the  dty  of  Portland. pro- 
vided, among  other  things,  that  a  property 
owner  who  was  displeased  at  the  assessment 
levied  upon  his  property  for  a  street  im- 
provement could  appeal  to  the  circuit  court, 
but  that  the  verdict  of  the  Jury  should  be  a 
conclusive  determination  of  the  questions  giv- 
ing birth  to  his  grievance.  A  dispute  having 
arisen  between  the  dty  and  Mr.  Nottingham 
regarding  the  -  reassessment  of  the  property 
of  the  latter,  the  remedy  provided  by  the 
charter  provision  was  Invoked,  resulting  in  a 
verdict  for  the  dty,  wUch  was  set  aside  by 
the  court  and  a  new  trial  granted.  The  dty 
prosecuted  an  appeal  to  this  court  upon  the 
assumption  that  the  Legislature  did,  at  its 
biennial  session  in  1907  (Sees.  Laws  1907,  c. 
162,  p.  311),  adopt  an  act  whereby  an  appeal 
was  allowable.  Considering  the  vital  ques- 
tion whether  the  Legislature  could,  by  gen- 
eral enactment,  amend  a  charter  provision, 
this  court  in  a  forceful  opinion  written  by 
Mr.  Justice  Burnett,  said: 

"This  provision  of  the  Constitution  (section 
2,  art  11)  was  adopted  by  the  people  at  the 
June  election  of  1906,  and  went  into  effect  upon 
the  proclamation  of  the  Governor,  Jnne  zSth 
of  that  year.  Its  effect  Is  to  take  from  the  leg- 
islative assembly  the  right  to  amend  the  char- 
ter of  the  city  of  Portland,  although  enacted  by 
the  legislative  assembly  itself  in  January,  1903." 
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Farther,  section  1(a)  of  article  4  of  the 
Constitution  provides  that: 

"  'The  initiative  and  referendum  powers  reserv- 
ed to  the  people  by  this  Constitution  are  here- 
by further  reserved  to  the  legal  voters  of  every 
municipality  and  district,  as  to  all  local,  spe- 
cial and  municipal  legislation,  of  every  charac- 
ter, in  or  for  their  respective  municipalities  and 
districts.'  These  constitutional  provisions  con- 
fer ample  and  eaclutive  power  upon  the  people 
of  every  municipal  corporation  to  reflate  their 
own  affairs  respecting  municipal  legislation  and 

£rocedure.    The  legislative  assembly  cannot  pass 
tws   to  repeal   or   amend   municipal  charters. 
even  by  implication,  respecting  such  matters. 

After  extracting  from  the  Motor  Act  the 
criminal  element  therein  contained,  we  can- 
not dlncern  any  appreciable  difference  in  the 
principle  propounded  in  these  two  cases,  viz., 
that  the  Constitution  as  it  is  now  built  with- 
holds the  Legislature  from  amending  any 
municipal  charter  by  legislation,  be  it  direct 
or  indirect,  general  or  special,  which  is  proi>- 
erly  and  purely  the  subject  of  municipal  con- 
cern and  regulation. 

As  additional  evidence  of  their  political  in- 
tention to  preserve  the  ancient  right  of  local 
self-government  of  municipalities,  the  people 
of  the  state  in  June,  1906,  ingrafted  on  the 
Constitution  section  1(a)  of  article  4,  which 
provides: 

"The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters  of 
every  municipality  and  district,  as  to  all  local, 
special,  and  municipal  legislation,  of  every  char- 
acter, in  or  for  their  respective  municipalities 
and  districts." 

This  provision  of  the  Constitution  like 
section  2  of  article  11  was  designed  to  insure 
to  each  Incorporated  community  a  full  meas- 
ure of  home  rule  and  to  place  beyond  the  ca- 
pacity of  the  Legislature  the  power  to  make 
any  change  In  the  system  of  government 
of  any  municipality  by  legislation  other  than 
that  authority  reserved  to  the  Legislature 
in  section  2  of  article  11.  Since  the  adop- 
tion of  these  constitutional  provisions,  this 
court  has  given  thought  to  their  Intendments 
and  limitations,  and  has,  we  think,  generally 
arrived  at  the  conclusions  reached  in  this 
case.  Farrell  v.  Port  of  Portland,  62  Or. 
682,  98  Pac.  146;  Haines  v.  City  of  Forest 
Grove,  64  Or.  443,  103  Pac.  776;  City  of  Mc- 
Mlnnville  v.  Howcnstlen,  56  Or.  451,  109 
Pac.  81 ;  City  of  Portland  v.  Nottingham,  58 
Or.  1,  113  Pac.  28;  State  t.  Schluer,  59  Or. 
18,  116  Pac.  1057;  State  v.  Heam,  59  Or. 
227,  115  Pac.  1066,  117  Pac.  412 ;  McKeon  v. 
City  of  Portland,  61  Or.  385,  122  Pac.  291 ; 
State  V.  Port  of  Tillamook,  62  Or.  332,  124 
Pac.  637,  Ann.  CasJ  1914C,  483;  Thurber  v. 
McMlnnville,  63  Or.  410, 128  Pac.  43 ;  Riggs  v. 
Grants  Pass,  66  Or.  266, 134  Pac.  776;  Kalich 
V.  Knapp,  142  Pac.  594 ;  Branch  v.  Albee,  142 
Pac.  698.  True,  In  such  cases  as  Straw  v. 
Barrls,  64  Or,  424,  103  Pac.  777,  Kieman  v. 
Portland,  67  Or.  464,  111  Pac.  379,  112  Pac. 
402,  37  li.  R.  A.  (N.  S.)  339,  and  ChurchUI  y. 
Grants  Pass,  141  Pac.  164,  the  court  seems 
to  have  announced  the  rule  that  the  amend- 


ments adverted  to  Br«  competent  to  restrain 
the  Legislature  In  the  enactment  of  special 
but  not  general  laws  affecting  the  munic- 
ipalities. 

With  vigor  the  argument  is  pressed  upon 
us  that  on  account  of  the  Motor  Act  (Laws 
of  1911,  p.  275),  containing  a  clause  provid- 
ing a  penalty  for  Its  violation,  that  the  act 
is  a  criminal  law,  and  therefore  without  the 
competency  of  municipal  legislation,  citing 
Baxter  ▼.  State,  49  Or.  353,  88  Pac.  677,  80 
Pac.  369,  and  State  v.  Schluer,  59  Or.  18,  115 
Pac.  1057.  In  these  cases  the  question  arose 
as  to  whether  a  city  could  amend  its  charter 
under  section  2  of  article  11  of  the  Oi^anlc 
Act  80  as  to  be  legal  proof  against  the  oper- 
ation of  the  Local  Option  Law.  Laws  of 
1905,  p.  47.  After  a  careful  review  of  the 
provision  of  the  Constitution,  this  court  held 
that  the  local  option  law  was  general  In  Its 
scope  and  criminal  Ip  Its  character,  and  there- 
fore within  the  power  of  legislative  expres- 
sion Without  doubt,  these  cases  were  cor- 
rectly decided,  for  the  subject-matter  of  the 
Local  Option  Law  involves  either  the  sale  or 
prohibition  of  Intoxicating  liquors,  and  for 
that  reason  was  the  proper  subject  for  leg- 
islative action.  Treated  as  either  a  mor- 
al or  an  economic  question,  the  state  has,  in 
the  interest  of  better  citizenship,  abundant 
authority  to  regulate  the  sale  of  alcoholic 
liquors  and  to  provide  a  punishment  for  dis- 
obedience to  the  law,  whether  we  consider 
the  prohibitory  legislation  from  the  stand- 
point, of  a  criminal  law  or  an  enactment  in- 
volving the  state  in  Its  sovereign  capacity. 
Problems  of  this  kind  lie  too  deep  for  mu- 
nicipal solution  and  far  beyond  the  limits  of 
purely  municipal  concern. 

The  concept  that  the  Motor  Act  is  a  crim- 
inal law  finds  its  mainspring  in  the  last  sen- 
tence of  section  2,  art  11  of  the  Constitution: 

"The  legal  voters  of  every  city  and  town  are 
hereby  granted  power  to  enact  and  amend  their 
municipal  charter,  subject  to  the  Constitution 
and  criminal  laws  of  the  state  of  Oregon." 

Becnrring  to  section  23  of  the  Motor  Act. 
it  will  be  observed  that  a  punishment  is  pro- 
vided for  the  infractors  of  the  law  which 
it  is  argued  brings  the  act  within  the  power 
of  the  Legislature  to  ad(q;)t  Considered  by 
itself,  the  constitutional  provision  last  quot- 
ed might  supply  the  legislature  with  suffi- 
cient excuse  for  this  legislation,  even  though 
it  had  the  legal  effect  of  amending  or  sup^- 
seding  a  city  charter  or  ordinance.  But  this 
section  cannot  be  construed  alone,  as  at  the 
same  election  an  amendment  to  article.  4  was 
adopted,  but  inserted  after  section  1,  desig- 
nated as  section  1(a),  supra.  Particularly  do 
we  desire  to  accentuate  this  sentence: 

"The  initiative  and  referendum  powers  reserv- 
ed to  the  people  by  this  Constitution  are  hereby 
further  reserved  to  the  legal  voters  of  every 
municipality  and  district,  as  to  oU  local,  spe- 
cial, and  municipal  legislation,  of  every  charac- 
ter, in  and  for  their  reai>ective  municipalities 
and  districts." 
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These  two  amendmenta.  Deferring  as  tbey 
do  to  the  same  subject-matter,  mast  be  con- 
sidered together,  and  be  so  Interpreted  as  to 
carry  out  the  Intent  of  the  framers  and  the 
people  who  have  adopted  them.  In  reading 
the  excerpt  from  section  1(a)  of  article  4, 
It  will  be  noticed  that  the  powers  created 
by  section  2  of  article  11  were  enlarged  and 
made  applicable  "to  all  local,  special  and 
municipal    legislation   of  every  character." 

In  considering  the  two  sectiuns  of  the  Con- 
stitution for  the  purpose  of  weldLag  an  har- 
monious construction,  we  think  it  was  the 
clear  intention  of  the  electors  of  the  state  to 
restrain  the  Legislature  from  legislating  in 
criminal  matters  affecting  those  subjects  that 
are  purely  local  and  municipal  in  character. 
Bnt  in  those  public  matters  which  concern 
the  people  of  the  state  at  large,  in  common 
with  the  inhabitants  of  the  chartered  com- 
munities, the  Legislature  has  undoubted  pow- 
er to  define  those  acts  which  shall  constitute 
a  crime  and  provide  a  penalty  for  their  in- 
fraction. This  must  be  so,  else  we  shall  have 
dissipated  the  greatest  power  for  the  pres- 
ervation of  order,  and  without  which  the 
government  of  the  state  would  be  incomplete, 
and  utterly  fail  to  attain  one  of  its  great 
ends,  the  protection  and  security  of  person 
and  property  in  organized  cities,  as  well  as 
throughout  its  entire  territory.  Certainly 
the  necessity  of  enlarging  municipal  powers 
In  both  civil  and  criminal  matters,  wholly  lo- 
cal, la  thoroughly  appreciated,  even  by  the 
casual  observer  of  the  conditions  in  the 
crowded  modem  centers  of  population,  yet, 
even  so,  the  constitutional  amendments  only 
grant  unto  the  cities  the- exclusive  right  to 
exercise  such  powers,  civil  or  criminal,  as 
legitimately  belong  to  their  local  and  internal 
affairs,  and  beyond  this  the  legislative  as- 
sembly and  the  people  of  the  state,  speaking 
through  the  initiative,  occupy  a  field  of  ac- 
tion exclusively  their  own. 

The  dty  of  Portland  received  its  charter 
from  the  hands  of  the  Legislature  at  the 
session  of  1903.  Sp.  Laws  of  1003,  pp.  3-172. 
By  that  franchise  it  was  ordained  that  the 
common  council  should  haVe  full  power  and 
authority  to  exercise  all  powers  conferred  by 
the  cliarter  and  the  Constitution  and  laws 
of  the  state.  To  the  council  was  given,  co- 
extensive with  the  state,  the  right  to  exer- 
cise within  the  limits  of  the  city,  all  the 
powers  commonly  known  as  the  police  power, 
and  to  regulate  and  control  the  use  of  its 
streets  and  the  traffic  thereon,  except  as 
otherwise  provided  in  the  Constitution  and 
laws  of  the  state  of  Oregon.  Sections  72  and 
73.  By  these  provisiona  of  the  charter,  the 
Legislature  vested  the  city  with  the  same  au- 
thority over  its  streets  as  the  state  itself 
possessed.  As  an  expression  of  this  poten- 
tiality, the  ordinances  were  enacted  in  1904 
and  1906 ;  hence  at  the  time  of  their  enact- 
ment the  city  of  Portland  had,  within  its 
corporate  limits,  concurrent  power  with  the 


state  to  pass  laws  relative  to  the  regulation 
and  control  of  traffic  over  the  streets  of  the 
city.  The  constitutional  provisions  forming 
the  meat  of  this  discussion  were  adopted  by 
the  people  of  the  state  in  1900,  and  had  for 
their  effect  the  removal  of  legislative  au- 
thority over  the  subject  of  municipal  traffic ; 
consequently,  at  the  time  of  the  passage  of 
the  Motor  Act  through  JJie  Legislature  in 
1911,  that  department  of  government  was  im- 
potent to  nullify  or  amend  the  charter  or 
ordiiiances  of  the  dty  of  Portland. in  a  mat- 
ter of  acknowledged  local  concern  such  as 
the  regulation  of  traffic  over  the  streets  of 
the  metropolis. 

From  what  has  been  said  it  must  follow 
"as  night  the  day"  that  the  Motor  Act  U 
valid,  expressly  amends  every  charter  of 
every  municipality  in  the  state  by  divesting 
such  cities  of  the  power  to  pass  or  enforce 
ordinances  in  conflict  with  the  statute.  To 
assert  that  the  adoption  of  the  act  is  not  an 
amendment  but  a  suppression  hy  paramount 
authority  is  but  a  hollow  statement  that  must 
fall  for  the  want  of  a  distinguishing  prop. 
The  desideratum  is  to  discover  the  intended 
effect  of  the  legislation  rather  than  the  par- 
ticular dioice  of  words  that  may  be  used  to 
express  that  effect.  If  the  statute  nullifies 
the  charter  or  ordinances  of  the  incorporated 
communities,  it  supersedes  them  either  by 
suppression  by  paramount  authority  or  by 
amendment  The  resultant  effect  is  the  same. 
And  from  what  has  been  said  this  cannot 
be  done.  In  the  title  of  the  Motor  Act  we 
are  confronted  with  this  declaration:  "To 
limit  the  authority  of  cities  and  towns  on 
like  subjects  concerned  with  •  •  •  ve- 
hicles." In  section  25  of  the  act,  we  find  an 
express  statement  that  local  authorities  shall 
have  no  power  to  prescribe  a  lower  rate  of 
speed  than  in  the  enactment  provided.  With- 
out doubt,  the  legislative  act  embraces  the 
same  subject-matter  as  the  ordinances  and  is 
in  direct  conflict  therewith,  and  if  the  stat- 
ute Is  constitutional,  then  it  expressly  re- 
peals the  ordinances.  In  aid  of  our  deduc- 
tions that  this  language  works  an  amend- 
ment of  the  charter,  we  adduce  State  v. 
Wright,  14  Or.  865,  12  Paa  708;  Warren  t. 
Crosby,  24  Or.  558,  34  Pac.  661. 

[2]  Associated  with  the  other  questions  la 
tbia  one:  Does  the  supreme  law  of  the  state 
prohibit  the  people  from  diminishing  the  pow- 
er of  the  Legislature  in  the  exerdse  of  any 
of  its  original  prerogatives  of  legislation? 
The  primary  draft  of  the  Constitution,  rati- 
fied by  the  electors  of  the  territory  in  1857- 
and  approved  later  by  the  Congress  of  the 
United  States,  spedfled  that: 

"The  legislative  authority  of  the  state  shall 
be  vested  in.  the  legislative  assembly,  which 
shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives."   Article  4,  i  1,  Const 

Thus  did  the  people  of  the  state  so  hew  and 
shape  the  body  of  their  fundamental  law  as 
to  constitute  the  Legislature  the  only  instru- 
ment through  which  the  people  could  express 
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their  choice  on  legislative  matters.  As  a 
result  of  political  expansion,  the  people 
amended  this  section  of  the  Constitution  by 
imposing  an  indirect  limitation  on  the  Leg- 
islature compelling  that  institution  to  share 
its  powers  of  legislation  with  that  of  the 
people  publicly  expressed  through  the  ini- 
tiative.   For  we  read  that: 

"The  legislative  authority  of  the  state  shall 
be  vested  in  a  legislative  assembly,  consisting 
of  a  Senate  and  House  of  Representatives,  but 
the  people  reserve  to  ttiemselves  power  to  pro- 
pose laws' and  amendments  to  the  Constitution 
and  to  enact  or  reject  the  same  at  the  polls,  in- 
dependent of  the  legislative  assembly,  and  also 
reserve  power  at  their  own  option  to  approve  or 
reject  at  the  polls  any  act  of  the  legislative 
assembly."  Article  4,  I  1,  as  amended  in  June, 
1902. 

Here,  it  will  be  seen  that  the  people  did 
not  shorten  the  powers  of  the  Legislature  in 
matters  of  legislation  only,  they  did  declare 
that  the  Legislature  was  no  longer  to  be 
their  exclusive  agency  of  expression.  Ex- 
perimentation of  this  character  having  proved 
popular,  the  electorate  set  about  further  to 
curtail  the  Legislature  as  an  organ  of  legis- 
lative expression.  This  they  succeeded  in 
accomplishing  In  the  adoption  of  article  11, 
i  1,  and  article  4,  S  1(a)  of  the  Constitution, 
when  they  forbade  the  Legislature  from 
voicing  their  sentiments  in  matters  of  pure- 
ly municipal  concern. 

We  are  liable  to  confuse  the  discussion 
of  the  subject  if  we  fail  to  discern  between 
sovereignty  itself  and  that  force  which 
stands  as  the  representative  of  sovereign 
power.  The  source — the  abiding  place  of 
sovereignty — is  in  the  people.  Government  is 
merely  an  agency  by  which  it  is  exercised. 
The  legislative  body  is  but  a  component  of 
that  agency — a  contrivance  by  which  the 
people  crystallize  their  ideas  into  the  form  of 
legislation.  Therefore,  in  the  enactment 
of  organic  legislation  having  for  its  function 
the  abridgment  of  legislative  power,  the 
people  of  the  state  are  not  parting  with  any 
of  their  sovereignty,  rather  they  are  exercis- 
ing their  right  to  express  this  sovereign  pow- 
er directly.  In  time  the  i>eople  may  strip 
the  Legislature  of  every  iwwer  it  once  en- 
joyed, leaving  it  but  a  place  in  memory,  and 
themselves  exercise  directly  within  the  state 
all  of  the  powers  formerly  committed  to  the 
Legislature.  No  further  need  we  seek  to  dis- 
close the  authority  of  this  statement  than  to 
quote  article  1,  {  1,  of  the  Constitution: 

"We  declare  that  all  men,  when  they  form  a 
social  compact,  are  equal  in  right ;  that  all  pow- 
er is  inherent'  in  the  people,  and  all  free  gov- 
ernments are  founded  on  their  authority,  and 
instituted  for  their  peace,  safety,  and  happiness ; 
and  they  have  at  all  times  a  right  to  alter,  rer 
form,  or  abolish  the  government  in  such  mann'er 
as  they  may  think  proper." 

Surely,  then,  in  checking  the  Legislature 
from  further  interference  In  municipal  af- 
fairs does  not  constitute  the  surrender  of 
any  sovereignty.  Nor  does  the  city  on  that 
account  become  a  miniature  state,  for  at  all 
times  and  under  all  forms  of  government 


sovereignty  reiAains  tn  the  people  of  the 
state  who,  speaking  through  the  initiative, 
may  leg:lslate  on  all  matters  unless  restrained 
by  the  federal  or  the  state  Consititutions. 

[3]  Finally,  we  cannot  yield  to  the  plaint 
that  the  conclusions  reached  are  not  Justi- 
fiable, because  Judicial  minds  may  diner  with 
respect  to  the  station  where  municipal  pow- 
er ends  and  state  authority  begins.  The 
difficulty  of  locating  the  boundary  between 
legislation  that  Is  purely  municipal,  and 
therefore  within  the  administrative  compe- 
tency of  cities  and  legislation  that  lies  with- 
out its  fold  and  consequently,  within  the 
embrace  of  legislative  enactment  is  more  ap- 
parent than  actual.  Though  it  must  be  ad- 
mitted that  the  differentiation  Is  not  and 
never  can  be  totally  free  from  perplexity, 
however,  this  unfortunate  situation  is  the 
handmaid  of  many  legal  rules  that  either 
entwine  or  shade  into  each  other  without 
regard  to  the  layman's  dislike  for  complexity 
in  legal  Jurisprudence.  Discussing  munici- 
pal affairs  as  distinguished  from  state  func- 
tions, Mr.  McQuillin,  in  his  excellent  treatise 
on  Municipal  Corporations,  voL  1,  f  173, 
says: 

"All  of  those  public  matters  which  concern  th^ 
people  of  the  state  at  large  in  common  with  the 
people  of  the  particular  locality,  as  the  admin- 
istration of  justice,  and  the  authority  of  the 
state  generally,  through  and  by  legislative  en- 
actments administered  by  state  officers  or  by 
virtue  of  the  power  of  the  central  government, 
in  the  preservation  of  the  public  peace  and  af- 
fairs of  like  general  character,  although  some 
of  which  may  be  in  the  hands  of  the  local  or 
mnnicipal  authorities,  are  matters  of  state  or 
central  Jurisdiction.  On  the  other  band,  all  of 
those  public  affairs  which  concern  the  inhab- 
itants of  the  locality  as  an  organized  community 
apart  from  the  people  of  the  state  at  large,  as 
supplying  purely  local  needs,  conveniences,  and 
comforts  like  water,  light,  and  gas,  the  establish- 
ment of  sewers,  fire  protection,  and  the  enforcer 
ment  of  by-laws  or  ordinances  touching  the  in- 
terests of  the  local  corporation  alone  are  ear 
sential  matters  of  local  concern." 

From  the  general  principles  of  law  here- 
in discussed,  we  conclude  that  the  Judg- 
ment of  the  trial  court  is  erroneous,  and 
therefore  must  be  reversed. 

MOORE,  EAKIN,  BEAN,  and  BAMSET, 
JJ.,  concur. 

McBRIDE,  C.  J.  (dissenting).  It  is  an  old 
saying  that  "hard  cases  make  bad  law,"  and 
in  this  case  I  think  the  enactment  by  the 
Legislature  of  a  foolish  and  unnecessary 
statute  has  created  a  hardship  which  has 
led  the  court  Into  an  erroneous  construction 
of  section  2,  article  11,  of  our  Constitution 
as  now  amended.    The  section  Is  as  follows: 

"Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legisla- 
tive assembly  by  special  laws.  The  legislative 
assembly  shall  not  enact,  amend,  or  repeal  any 
charter  or  act  of  incorporation  for  any  munici- 
pality, city,  or  town.  The  legal  voters  of  every 
city  and  town  are  hereby  granted  power  to  en- 
act and  amend  their  municipal  charter,  subject 
to  the  Constitution  and  criminal  laws  of  the 
state  of  Oregon,  and  the  exclusive  power  to  U- 
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cenw,  refulate,  controL  or  to  suppresa  or  pro- 
hibit, the  sale  of  intoxicating  liquors  therein  is 
vested  in  such  municipality ;  bnt  such  municipal- 
ly shall  within  its  limits  bie  subject  to  the  pro- 
visions of  the  Local  Option  Law  of  the  state  of 
Oregon." 

The  intent  of  this  section  was  to  put  an 
-end  to  the  theretofore  prevalent  practice  of 
legislative  Intermeddling  with  particular  dty 
charters  by  acts  special  in  their  nature  and 
not  Infrequently  against  the  wish  of  a  ma- 
jority of  the  voters  of  the  municipality.  The 
language  employed  seems  to  me  clearly  to 
indicate  a  purpose  to  prolilbit  special  and 
local  legislation  affecting  dty  charters.  It 
provides  tliat  the  Legislature  shall  "not  en- 
act, amend,  or  repeal  any  charter  or  act  ot 
incorporation  of  any  municipality,  dty,  or 
town" — ^nslng  the  singular  number,  whereas 
it  it  had  been  the  intent  to  prohibit  general 
legislation  affecting  all  towns  and  dties  the 
plural  would  naturally  have  been  employed. 
The  act  in  question  is  a  statute  prohibiting 
a  certain  rate  of  speed  by  automobiles,  and 
providing  a  penalty  for  Its  violation.  This 
under  the  ruling  in  Portland  v.  Erickson,  39 
Or.  1,  62  Pac.  753,  and  Baxter  v.  State,  4» 
Or.  353,  88  Pac  677,  89  Pac.  369,  malces  the 
act  in  question  a  criminal  statute,  and  there- 
fore vrlthin  the  power  of  the  Legislature  to 
enact  In  any  event.  Emergendes  have  aris- 
en, and  may  arise  again,  in  which  it  is  de- 
sirable that  general  legislation  to  enable 
towns,  dties,  and  ports  to  carry  on  the  pur- 
poses of  their  organization  should  be  speed- 
ily passed  without  the  delay  incident  to  the 
adoption  of  a  measure  by  the  initiative ;  and 
I  hesitate  to  assent  to  a  ruling  by  this  court 
that  in  the  end  may  result  in  much  incon- 
venience to  the  various  munidpallties  of  the 
state.  WhUe  deprecating  legislative  inter- 
meddling with  the  local  affairs  of  towns  and 
dties  in  the  manner  the  act  In  question  has 
done,  I  consider  it,  not  a  question  of  power, 
but  of  public  policy,  whidi  can  and,  no  doubt 
will,  be  corrected  at  the  next  session  of  the 
Legislature  soon  to  meet 

The  judgment  should  be  affirmed. 

BURNETT,  J.  (dissenting).  The  plaintiff 
brought  an  action  to  recover  damages  for  in- 
juries sustained  by  bim  in  a  collision  with 
an  automobile  driven  by  the  defendant  at 
the  intersection  of  Williams  avenue  and  Rus- 
sell street  in  Portland,  contending  that  the 
defendant  was  driving  at  a  reckless  and  un- 
lawful rate  of  speed.  For  the  purpose  of 
proving  negligence  in  that  respect,  the  plain- 
tiff offered  some  ordinances  of  the  city  of 
Portland  limiting  the  speed  of  such  vehicles 
in  the  dty  to  a  maximum  rate  of  15  miles 
per  hour  in  general  graded  to  10  miles  per 
hour  within  the  fire  limits  and  to  a  rate  no 
greater  than  a  walk  upon  any  street  where 
street  cars  turn.  The  circuit  court  sustained 
an  objection  to  the  introduction  of  these  or- 
dinances on  the  ground  that  they  bad  been 
superseded  by  an  act  ot  the  legislative  as- 


sembly of  the  state,  known  as  the  Oregon 
Motor  Vehicle  Law  (Laws  1911,  c.  174).  This 
ruling  is  assigned  as  the  prindpal  error  on 
an  appeal  by  the  plaintiff  from  a  judgment 
against  him  as  a  result  of  the  jury  trial  there. 
In  an  opinion  written  by  Mr.  Justice  Mc- 
>Nary,  filed  June  2,  1914,  the  judgment  was 
reversed  on  the  ground  that,  in  the  respect 
involved,  the  Vehicle  Law  was  an  attempt 
to  amend  the  charter  of  the  dty  of  Portland 
contrary  to  the  injunction  of  section  2  of 
artlde  11  of  the  state  Constitution  that  "the 
legislative  assembly  shall  not  enact,  amend  or 
repeal  any  charter  or  act  of  incoriKtratlon 
for  any  munidpality,  dty,  or  town."  Involv- 
ing as  it  does  the  issue  of  which  shall  be  su- 
preme, the  dty  or  the  state,  the  Importance 
of  the  subject  has  brought  about  a  r^ear- 
Ing  in  banc. 

The  direct  question  involved  is  the  con- 
stitutlonality  of  the  vehicle  law  as  applied 
to  chartered  dties  and  towns.  At  the  outset 
we  must  remember  that  the  legislative  as- 
sembly is  a  co-ordinate  branch  of  the  govern- 
ment of  equal  dignity  and  importance  with 
the  judicial  department,  and  if  we  assume 
to  disregard  or  overturn  its  declarations  of 
what  the  law  shall  be  we  must  be  prepared 
to  demonstrate  to  a  reasonable  certainty 
that  its  utterances  violate  the  Constitution, 
which  is  supreme  in  authority  over  the  ex- 
ecutive, the  Legislature,  and  the  courtsL 
Ollne  V.  Greenwood,  10  Or.  230;  Cook  t.  Port 
of  Portland,  20  Or.  680,  27  Pa&  263,  13  L. 
R  A.  533;  Umatilla  Irrlg.  Co.  v.  Bamhart, 
22  Or.  389,  30  Pac.  37;  State  v.  Shaw,  22 
Or.  287,  29  Pac.  1028;  Simon  v.  Northup,  27 
Or.  487,  40  Pac.  660,  80  L.  R.  A.  171;  Kadr 
derly  v.  Portland,  44  Or.  118,  143,  74  Pac. 
710,  75  Pac.  222;  State  v;  Walton,  63  OK 
557,  99  Pac.  431,  101  Pac.  389,  102  Paa  178; 
Straw  V.  Harris,  54  Or.  424,  103  Pac.  777  ;i 
State  V.  Cochran,  66  Or.  167,  17»,  104  PJia 
419,  105  Pac.  884;  Miller  v.  Henry,  62  Or. 
4,  124  Pac.  197,  41  L.  R.  A  (N.  S.)  97;  Ub- 
by  V.  Olcott,  66  Or.  124,  184  Pac.  13. 

Another  doctrine  equally  well  settled  is 
that  of  stare  dedsis,  to  the  effect  that  when 
a  dedslon  has  once  been  rendered,  it  amounts 
to  an  authoritative  construction  of  the  law, 
and  should  not  be  disregarded  or  overturned 
except  for  very  cogent  reasons  showing  be- 
yond question  that  on  prindple  it  was  wrong- 
ly dedded.  The  principle  Is.  that  laws  are 
largely  conventional  rules  of  action,  and  it 
is  more  important  that  the  rule  be  settled  as 
a  guiding  precept  to  the  public  than  that  by 
the  action  of  the  courts  the  law  should  be 
made  to  fluctuate  like  the  tides.  State  v. 
Clark,  9  Or.  466;  Multnomah  Ck>.  v.  Sliker, 
10  Or.  66 ;  Despain  v.  Crow,  14  Or.  404i  12 
Pac.  806;  Corvallls  t.  Stock,  12  Or.  891,  7 
Pac.  524 ;  Sheridan  v.  Salem,  14  Or.  328,  12 
Pac.  925;  Paulson  v.  Portland,  16  Or.  460, 
19  Pac.  450,  1  L.  R.  A  673;  Bver^g  r.  Mc- 
Ginn, 23  Or.  16,  85  Pac.  178. 

At  all  the  times  Involved  in  this  Utlga- 


Digitized  by 


Google 


28 


145  PACIFIC  BEPOBTEB 


(Or. 


tion  the  city  of  Portland  was  worMng  under 
a  charter  granted  by  the  legislative  assembly 
In  1903  (Sp.  Laws  1903,  p.  3),  and  afterwards 
adopted  by  the  vote  of  the  people  of  that 
city  at  an  election  therein.  That  enactment 
equipped  the  council  with  all  the  legislative 
power  of  the  dty  and  subject  to  the  provi- 
sions, limitations,  and  restrictions  contained 
In  the  act  authorized  the  council: 

"(1)  ^o  exercise  within  the  limits  of  the 
city  of  Portland,  all  the  power,  commonl: 
known  as  the  police  power,  to  the  sam.e  extent 
as  the  state  of  Oregon  has  or  could  exercise 
said  power  within  said  limits;  *  *  *  (w) 
except  as  otherwise  provided  in  this  charter,  or 
in  the  Constitntion  or  laws  of  the  state  of  Ore- 
gon, to  regulate  and  control  for  any  and  every 
purpose  the  use  of  the  streets,  highways,  alleys, 
sidewalks,  public  thoroughfares,  public  places, 
and  parks  of  the  city ;  to  regulate  the  use  of 
streets,  roads,  highways,  and  public  places  for 
foot  passpngers,  animals,  bicycles,  automobiles, 
and  vehicles  of  all  descriptions;  •  ♦  ♦  (63) 
to  control  and  limit  traffic  on  the  streets,  ave- 
nues, and  elsewhere." 

The  municipal  legislation  above  referred  to 
was  enacted  under  the  provisions  of  this 
charter.  The  Motor  Vehicle  Law  is  a  gener- 
al act  of  the  legislative  assembly  applicable 
by  Its  terms  to  all  public  roads,  streets,  and 
highways  In  the  state  of  Oregon.  It  permits 
a  maximum  speed  of  25  miles  pet  hour,'  de- 
clares that  local  authorities  shall  have  no 
power  to  pass,  enforce,  or  maintain  any  ordi- 
nance, rule,  or  regulation  inconsistent  with 
the  provisions  of  the  act,  and  provides  that 
cities  may  limit  the  spe;ed  of  vehicles  on 
their  streets  on  condition  that  the  minimum 
shall  in  no  case  be  less  than  one  mile  in  six 
minutes.  Other  conditions  are  annexed  to 
the  exercise  of'  local  authority  on  the  sub- 
ject, but  these  are  sufllclent  for  example. 

At  the  thresnold  of  the  discussion  It  will 
be  observed  that  under  the  very  terms  of 
the  charter  Itself,  in  subparagraph  60  of 
section  73,  supra,  the  city  is  permitted  to  ex- 
ercise the  power  in  question  "except  as  oth- 
erwise provided  in  this  charter  or  in  the 
Constitution  or  laws  of  the  state  of  Oregon." 
The  exception  makes  no  distinction  between 
the  dvil  and  criminal  laws  of  the  state  as 
a  limitation  upon  the  powers  of  the  councU. 
Hence,  for  the  time  being,  we  need  not  con- 
cern ourselves  about  whether  the  Motor  Ve- 
hicle Law  is  a  criminal  statute  or  not,  with- 
in the  meaning  of  section  2  of  article  11  of 
the  state  Constitution.  The  people  of  Port- 
land in  adopting  their  fundamental  law  have 
thus  expressly  made  the  legislative  power  of 
their  city  council  subject  and  subordinate  to 
both  the  civil  and  criminal  laws  of  the  state 
as  well  as  its  Constitution.  It  follows  that 
when  the  council  adopts  an  ordinance  con- 
flicting with  any  state  law,  that  body  ex- 
ceeds the  legislative  powers  delegated  to 
it  by  the  people  of  the  city  and  its  leglslatioii 
of  that  nature  must  yield  and  be  set  aside  at 
all  points  of  such  conflict.  In  that  charter 
the  people  of  Portland  themselves  have  as- 
serted the  supremacy  of  the   laws  of  the 


state  without  distinction  over  the  enactments 
of  the  city  council.  Laying  aside  for  the 
moment  all  other  questions,  it  is  beyond  dis- 
pute that  the  council  cannot  lawfully  exceed 
its  legislative  authority  defined  and  limited 
by  the  charter  under  which  it  acts.  Viewing 
the  matter  from  the  standpoint  of  the  city 
alcme,  its  charter  is  paramount  in  author- 
ity over  the  coundl,  and  at  least  until  the 
people  of  the  municipality  change  that  in- 
strument by  their  initiative  power  the  coun- 
cil must  obey  It.  The  legal  voters  of  Port- 
land have  not  yet  amended  their  charter  In 
the  respect  involved,  and  as  the  ordinance  in 
question  is  plainly  In  conflict  therewith  be- 
cause it  exceeds  the  limiting  words  of  the 
charter  "except  as  otherwise  provided  in  this 
charter  or  In  the  Constitution  or  laws  of  the 
state  of  Oregon,"  the  ordinance  is  void  so 
far  as  not  in  harmony  with  the  Motor  Ve- 
hicle Law  enacted  by  the  state  Legislature. 
Based  merely  upon  a  construction  of  the 
fundamental  law  of  the  city  of  Portland,  the 
disquisition  might  well  end  here,  for  the 
supremacy  of  the  state  law  is  reserved  under 
the  very  instrument  upon  which  the  plalnflft 
depends. 

Owing  to  the  importance  of  the  question, 
however,  it  is  proper  to  consider  anew  the 
relative  authority  of  the  state  and  of  cities 
and  towns  within  its  borders  as  defined  in 
section  2,  article  11,  of  the  state  Constitu- 
tion : 

"Corporations  may.be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legislative 
assembly  by  special  laws.  The  legislative  as- 
sembly shall  not  enact,  amend  or  repeal  any 
charter  or  act  of  incorporation  for  any  munici- 
pality, dty  or  town.  The  Ieg.il  voters  of  every 
city  and  town  are  hereby  granted  power  to  en- 
act and  amend  their  municipal  charter,  subject 
to  the  Constitution  and  criminal  laws  of  tbQ 
state  of  Oregon,  and  the  exclusive  power  to  li- 
cense, regulate,  control,  or  to  suppress  or  pro- 
hibit, the  sale  of  intoxicating  liquors  therein 
is  vested  in  sncb  municipality ;  but  snch  mu- 
nicipality shall  within  its  limits  be  subject  to 
the  provisions  of  the  local  option  law  of  the 
state  of  Oregon." 

The  evil  which  gave  rise  to  this  expression 
of  the  will  of  the  people  as  iwrt  of  the  fun- 
damental law  forbidding  the  legislative  as- 
sembly to  enact,  amend,  or  repeal  any  mu- 
nldpal  charter  is  well  described  by  Mr.  Jus- 
tice McNary  In  the  former  opinion,  to  the 
effect  that  the  legislative  assembly  had  wast- 
ed much  valuable  time  In  dealing  with  par- 
ticular charters  of  various  dties  and  towns 
throughout  the  state  which  might  have  been 
more  profitably  devoted  to  general  legislation. 
Ambitious  villages  were  often  burdened  with- 
diarters  suffldently  comprehensive  (or  the 
metropolis,  and  each  measure  of  the  kind  re- 
quired as  much  attention  as  any  other.  The 
people,  therefore,  said  in  this  amended  sec- 
tion that  corporations  of  whatever  kind  may 
be  formed  under  general  laws,  but  shall  not 
be  created  by  the  legislative  assembly  by 
special  laws.  Going  further  into  particulars, 
and  by  way  of  reiteration,  it  restrains  Ita 
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body  of  lawmakers  from  devoting  any  atten- 
tion In  any  way  to  any  single  cbarter  or  act 
of  Incorporation.  It  left  unrestricted  and 
unchanged  the  general  power  of  legislation 
lodged  by  tbe  Constitution  wltb  tbe  legisla- 
tive assembly. 

Tbe  state  is  the  paramount  nnit  of  gov- 
ernment established  by  the  people.  This 
same  i)eople  has  ordained  in  article  1,  sec- 
tion 4,  of  its  fundamental  law  that  "the  leg- 
islative authority  of  the  state  shall  be  vest- 
ed in  a  legislative  assembly  consisting  of  a 
Senate  and  House  of  Representatives,"  re- 
serving to  the  people,  of  course,  the  power 
to  enact  laws  or  to  reject  those  promulgated 
by  the  Legislature.  Thus  the  general  power 
of  legislation  remains  in  the  legislative  as- 
sembly as  from  tbe  beginning  of  the  state, 
and  the  reservation  by  the  people  was  de- 
signed to  be  a  corrective  exception.  As  much 
as  ever  before,  the  rule  applies  as  laid  down 
in  Straw  v.  Harris,  64  Or.  424,  428,  103  Pac. 
777,  779,  as  follows : 

"That  in  the  enactment  of  lawi,  the  legisla- 
tive department  of  a  state,  unlike  that  depart- 
ment of  tbe  national  government,  may  enact 
any  law  not  expressly  or  impliedly  prohibited 
by  tbe  Conatitution." 

It  Is  also  there  said  by  Mr.  Justice  King : 
"There  remains,  however,  as  formerly,  but  one 
legislative  department  of  the  state.  It  operates 
it  is  true,  differently  than  before— one  method 
by  the  enactment  of  laws  directly  through  thfit 
source  of  all  legislative  power,  the  people ;  and 
tbe  other,  as  formerly,  by  their  representatives — 
but  tbe  change  (bus  wrought  neither  gives  to 
nor  takes  from  the  legislative  assembly  tbe  pow- 
er to  enact  or  repeal  any  law,  except  in  such 
manner  and  to  such  extent  as  may  therein  be 
expressly  stated.  *  •  •  The  powers  thus  re- 
served to  the  people  merely  took  from  the  Leg- 
islature the  exclusive  right  to  enact  laws,  at 
the  same  time  leaving  it  a  oo-ordinate  legial|t- 
tive  body  with  them. 

Considering  section  2  of  article  11,  supra, 
and  section  la  of  article  4  of  the  Constitu- 
tion, conferring  upon  municipalities  and  dis- 
tricts the  initiative  and  referendum  powers 
reserved  to  the  people,  Mr.  Justice  King  in 
Kieman  v.  Portland,  67  Or.  454,  467,  112 
Pac.  402,  403  (37  L.  B.  A.  [N.  S.]  339),  writes 
tbas: 

"It  will  be  observed  from  tbe  first  sentence  in 
section  2  that  no  restriction  is  placed  upon  tbe 
Legislature  with  respect  to  the  enactment  of 
general  laws ;  the  exception  being  that  no  spe- 
cial laws  creating  or  affecting  the  municipali- 
ties shall  be  enacted  by  the  legislature.  Under 
all  the  roles  of  construction,  tnis  exception  re- 
served to  the  legislative  department  the  rights 
whether  by  the  people  directly  through  the  in- 
itiative or  indirectly  throagh  the  Legislature,  to 
enact  general  laws  upon  tbe  subject,  making  it 
dear  that  the  inhibition  in  the  next  sentence 
has  reference  to  special  laws." 

Further  on  In  the  same  case  tbe  learned 
Justice  writing  the  opinion  used  this  lan- 
guage: 

"Our  holding  is  that  the  state  may,  by  con- 
stitutional provisions,  directly  delegate  to  mu- 
nicipalities any  powera  which  it,  through  the 
Legislature,  could  formerly  have  granted  indi- 
rectly. All  the  prerogatives,  attempted  to  be 
exercised  by  Portland  in  the  construction  of  the 


Broadway  Bridge,  formerly  eoold  have  been 
granted  by  the  Legislature,  and  the  power  to 
provide  therefor,  having  been  delegated  to,  the 
city  by  amendment  to  our  organic  laws,  is  valid, 
and  the  right  to  exercise  such  powers  will  con- 
tinue until  such  time  as  changed  by  general  en- 
actments of  the  lawmaking  department  of  our 
state,  provision  for  which  may  be  made  by  the 
Legislature  by  general  laws,  applying  alike  to 
all  municipalities  of  that  class,  or  by  the  peo- 
ple through  the  initiative,  by  the  enactment  of 
either  general  or  special  laws  on  the  subject." 

In  State  ex  rel.  v.  Port  of  Tillamook,  62 
Or.  332,  841,  124  Pac.  637,  640  (Ann.  Gas. 
1914C,  483),  Mr.  Justice  Bean  says: 

"Such  municipal  corporations  are  always  sub- 
ject to  the  control  and  regulation  of  the  law- 
makers of  tbe  state  in  the  manner  directed  by 
tbe  Constitution.  City  of  McMinnvUle  v.  How- 
enstien,  66  Or.  461,  456,  109  Pac.  81  [Ann. 
Cas.  19120,  1031.  While  these  public  corpora^ 
tions  are  capable  of  adopting  and  amending 
their  cbarter,  they  still  continue  to  be  agencies 
of  the  state.  A  general  control  it  left  In  the 
legislative  assembly." 

Again,  in  Rlggs  T.  Grants  Pass,  66  Or.  266, 
271,  134  Pac,  776,  778,  Mr.  Justice  Eakln, 
after  quoting  with  approval  the  language  of 
Mr.  Justice  King  in  Straw  v.  Harris,  supra, 
to  the  effect  that  "it  cannot  be  held  that  the 
state  has  surrendered  its  sovereignty  to  the 
municipalities  to  the  extent  that  it  must  be 
deemed  to  have  perpetually  lost  control  of 
them,"  goes  on  to  say: 

"Article  11,  section  2  of  tbe  Constitution  con- 
fers power  and  authority  upon  cities  to  form 
their  own  charters  and  make  their  own  laws 
within  their  municipal  needs,  that  is,  in  local 
and  special  municipal  legislation.  Authority 
beyond  that  must  come  from  the  sovereign, 
namely,  the  Legislature,  by  general  laws  or  by 
the  people  by  general  or  special  laws." 

In  brief,  so  long  as  the  legislative  assembly 
promulgates  only  general  laws,  it  may  pro- 
ceed without  let  or  hindrance  based  on  any- 
thing contained  in  section  2  of  article  11  of 
the  Constitution.  The  enactment  of  special 
laws  on  the  subject  of  municipal  charters 
la  the  only  thing  forbidden  to  that  lawmaking 
body  by  that  section,  while  the  people  at 
large  may  enact  by  the  Initiative  either  gen- 
eral or  special  laws  affecting  charters.  The 
circimistances  produced  by  that  section  are 
the  same  as  if  the  people  had  added  to  sec- 
tion 23  of  article  4  another  prohibition  of  lo- 
cal or  special  laws,  so  that  besides  those 
now  there  specified  that  section  would  read: 

"The  legislative  assembly  shall  not  pass  sper 
cial  or  local  laws  in  any  of  the  following  enu- 
merated cases,  that  is  to  say  •  ♦  •  15.  En- 
acting, amending  or  repealing  any  charter  or  act 
of  incorporation  for  any  municipality,  dty  or 
town." 

Under  such  conditions  the  question  to  be 
determined  would  be  whether  the  Motor  Ve- 
hicle Law  is  one  affecting  only  a  certain  lo- 
cality, and  hence  unconstitutional,  or  Is  it 
one  of  general  application  throughout  the 
state,  and  consequently  within  the  power  of 
the  legislative  assembly  toj  enact.  Ttbe 
question  is  precisely  the  same  in  the  present 
Juncture. 

In  considering  the  relative  authority  of 
the  state  and  of  the  dty  It  comes  to  this,  as 
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stated  by  Mr.  Jastioe  Moore  In  State  t.  Hearn, 
59  Or.  227,  233,  117  Pac.  412,  413: 

"It  is  an  axiom  that  no  creature  can  ever  be- 
come greater  than  its  creator,  and  as  a  corol- 
iary  deducible  from  this  principle  the  mle  ia 
universal  that  the  police  power  cannot  be  bar- 
gained away  in  such  a  manner  as  to  place  it 
beyond  recall." 

The  principle  of  the  supremacy  of  the  state 
over  any  municipality  within  its  borders, 
when  manifested  only  by  general  legislation 
enacted  by  the  legislative  assembly  or  by 
either  general  or  special  laws  initiated  and 
adopted  by  the  people,  was  first  declared  by 
this  court  in  tbe  elaborate  and  masterly 
opinion  of  Mr.  Justice  King  in  Straw  v.  Har- 
ris, supra.  That  opinion  has  been  cited 
many  times  since,  with  approval  as  shown 
by  the  following  precedents,  and  has  already 
become  a  classic  in  the  legal  literature  of 
the  state:  McMinnvlUe  v.  Howenstien,  56 
Or.  451,  109  Pa&  81,  Ann.  Cas.  1912C,  198; 
Kieman  v.  Portland,  supra;  Portland  v. 
Nottingham,  68  Or.  1,  112  Pac.  28;  Bennett 
Trust  Go.  V.  Sengstacken,  58  Or.  333,  113 
Pac.  863;  State  v,  Schluer,  59  Or.  18,  37, 
40,  115  Pac.  1057;  State  v,  Hearn,  supra; 
Schubel  V.  Olcott,  60  Or.  603,  510,  120  Pac. 
375;  State  ex  rel.  v.  Port  of  Tillamook,  su- 
pra; Riggs  V.  Grants  Pass,  supra;  Couch  v. 
Marvin,  67  Or.  341,  136  Pac.  6. 

For  authority  to  reverse  the  Judgment  In 
this  case  much  reliance  seems  to  be  placed 
upon  the  following  precedents:  Farrell  v. 
Port  of  Portland,  52  Or.  582,  98  Pac.  145; 
Haines  v.  Forest  Grove,  &i  Or.  443,  103  Pac. 
775;  McMinnvlUe  v.  Howenstien,  56  Or.  451, 
109  Pac.  81,  Ann.  Cas.  1912C,  193;  Portland 
V.  Nottingham,  58  Or.  1,  113  Pac.  28;  State 
V.  Schluer,  59  Or.  18,  115  Pac.  1057;  State 
V.  Hearn,  59  Or.  227,  115  Pac.  1066,  117  Pac. 
412;  McKeon  v.  Portland,  61  Or.  385,  122 
Pac.  291;  State  v.  Port  of  TillanJook,  62 
Or.  832,  124  Pac.  637,  Ann^  Cas.  1914C,  483; 
Thurber  v.  McMlnnville,  63  Or.  410,  128  Pac. 
43;  and  Riggs  t.  Grants  Pass,  66  Or.  266, 
184  Pac. '776.  In  not  one  of  those  decisions, 
however,  is  the  paramount  authority  of  the 
legislative  assembly  over  the  various  cities, 
towns,  and  other  municipalities  doubted  or 
questioned  when  asserted  by  general  laws. 
Which  shall  prevail  in  case  of  conflict,  a  gen- 
eral law  of  the  state  enacted  by  the  legisla- 
tive assembly  or  an  ordinance  or  charter  of  a 
city,  is  not  discussed  In  any  of  them.  All 
the  doctrine  of  Farrell  v.  Port  of  Portland  is 
that  the  Enabling  Act  of  1907  was  available 
to  the  port  for  the  purpose  of  amending  its 
fundamental  law,  the  act  of  1907  being  a 
general  law  enacted  by  the  Legislature  to 
provide  a  formula  for  the  exercise  of  the 
Initiative  by  municipalities.  McMinnvlUe  v. 
Howensflen  decided  that  a  dty  could  exer- 
cise the  right  of  eminent  domain  to  supply 
its  inhabitants  with  water  from  a  source 
outside  its  boundaries.  Mr.  Justice  Slater 
wrote  to  the  effect  that  the  right  was  con- 
ferred by  the  general  law  of  February  21, 


1891,  now  codified  in  section  6874,  L.  O.  L. 
Mr.  Justice  King  was  of  the  opinion  that  the 
power  was  incident  to  the  general  authority 
of  the  city  to  provide  for  the  health  and  wel- 
fare of  its  people.  However,  after  discussing 
the  causes  leading  up  to  the  adoption  of 
section  2  of  article  11  of  the  Constitution  in 
its  new  form,  he  is  careful  to  sum  up  the 
matter  in  these  words: 

"As  a  solution  of  this  problem  the  people, 
through  their  soverei^tn  power  expressed  at'  the 
polls,  have,  by  amendment  of  the  fundamental 
law,  transferred  those  special  powers  from  the 
legislative  department  to  the  particular  locali- 
ties directly  tiffected,  leaving  only  a  general  con- 
troi  thereof  in  the  legislative  assembly,  at  the 
same  time  retaining  under  tlu  initiative  and 
referendum,  all  power  over  them,  differing  oni; 
in  the  manner  of  the  exercise  of  this  supervision^ 
which  supervision  Ues  with  the  people  at  large 
as  a  legiidative  branch  of  the  state.  In  other 
words,  Uie  legislative  assembly,  aa  one  of  the 
state's  lawmaking  branches,  may  b^  general 
laws  control  and  regulate  all  its  municipalities, 
while  the  people,  through  the  direct  method  pro- 
vided, may  enact  either  general  or  special  laws 
for  this  purpose." 

The  other  members  of  the  court  concurred 
in  the  result.  Haines  v.  Forest  Grove  only 
decides  that  In  authorizing  an  issue  of  bonds 
in  question  by  the  initiative  process  the  city 
had  conformed  substantially  to  the  EnabUng 
Act  of  1907  thus  recognizing  the  control  of 
the  legislative  assembly  over  municipalities 
when  expressed  by  general  laws.  To  sustain 
his  position  in  the  instant  case  Mr.  Justice 
McNary  lays  grtsat  stress  on  what  was  written 
in  City  of  Portland  v.  Nottingham,  58  Or.  1, 
112  Pac.  28,  to  the  effect  that  "the  legislative 
assembly  cannot  pass  laws  to  repeal  or  amend 
municipal  charters,  even  by  implication,"  etc. 
In  that  case  the  cit7,  acting  under  the  charter 
of  1903,  had  improved  a  street,  a  purely  local 
affair,  and  had  assessed  the  expense  upon  the 
adjacent  property  benefited  thereby.  The 
charter  provided  an  appeal  to  the  circuit 
court  of  Multnomah  county  for  the  property 
owner  aggrieved  by  the  assessment,  and  de- 
clared that  the  verdict  of  the  Jury  there 
should  be  a  final  and  conclusive  determina- 
tion of  the  question.  Nottingham  appealed 
and  the  circuit  court  on  his  motion  set  aside 
the  verdict,  rendered  at  the  hearing,  on  the 
ground  that  the  Jury  had  disregarded  the 
instructions  of  the  court  When  the  charter 
was  promulgated  there  was  no  appeal  from 
an  order  granting  a  new  trial  in  an  action  at 
law.  In  1907  (Laws  1907,  p.  311)  however,  the 
legislative  assembly  amended  what  was  origl* 
nally  section  525  of  the  act  of  October  11, 
1862,  of  the  legislative  assembly,  entitled 
"An  act  to  provide  a  code  of  civU  procedure" 
so  as  to  authorize  an  appeal  from  an  order 
setting  aside  a  Judgment  and  granting  a  new 
trial.  Here  were  two  entirely  distinct  pro- 
cedures, the  one  purely  local  embodied  In  the 
city  charter  affecting  only  the  property  own- 
er whose  holdings  in  the  locaUty  were  bene- 
fited by  the  improvement  and  the  other  In- 
corporated in  the  statute  regulating  actions 
In  the  circuit  courts.    Although  the  two  laws. 
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the  Oode  and  tbe  cbarter,  bad  no  relation 
to  each  other,  the  city  sought  to  appeal  to 
this  court  from  the  order  granting  a  new 
trial  In  the  circuit  court,  and  that,  too,  in  the 
face  of  the  charter  provision  that  the  verdict 
of  tbe  Jury  should  be  a  dual  and  conclusive 
determination  of  the  matter.  In  discussing 
the  appeal  it  was  decided  here,  in  substance: 
(1)  Tliat  to  be  effectual  a  verdict  must  be 
rendered  in  obedience  to  the  law  as  declared 
by  the  trial  court;  and  (2)  that  tbe  amend- 
ment of  tbe  Code  of  Civil  Procedure  did  not 
and  could  not  affect  tbe  previously  enacted 
diarter  of  Portland.  For  that  matter  the 
legislative  assembly  did  not  pretend  such  a 
result  in  that  instance.  It  would  have  been 
like  contending  that  because  60  days  are 
made  the  limit  of  time  for  taking  appeals  to 
this  court,  that  would  operate  to  enlarge  to 
that  period  the  20-day  limit  for  appealing  from 
an  assessment  of  damages  in  a  county  road 
proceeding  (I*  O.  L.  }  6292)  or  the  30  days 
allowed  by  section  2457,  L.  O.  L.,  for  appeals 
from  justice's  courts.  Tbe  Nottingham  Case 
does  not  affect  the  present  question  for  three 
reasons:  (1)  There  was  a  purely  local  matter 
controlled  by  a  procedure  sui  generis,  outlined 
by  tbe  cbarter  and  not  controlled  or  attempted 
to  be  controlled  by  general  legislation;  (2) 
tbe  right  to  travel  on  the  highways,  roads, 
and  streets  within  the  state  is  common  to 
every  person  lawfully  within  the  state  and 
legislation  on  that  subject  operates  upon  the 
general  public  instead  of  any  mere  locality 
exclusively;  and  (3)  the  Motor  Vehicle  Law 
is  not  an  amendment  of  any  particular  char- 
ter, but  is  a  legitimate  assertion  of  the  gen- 
eral legislative  power  of  the  state  on  a  sub- 
ject properly  within  the  scope  of  that  prerog- 
ative. State  V.  Schluer  is  devoted  to  the 
construction  of  what  was  known  as  the 
"Home  Rule  Amendment,"  and  discusses  the 
question  of  whether  it  authorized  the.  local 
option  law  to  be  administered  with  incor- 
porated towns  or  with  general  election  pre- 
cincts as  the  units  upon  which  to  operate. 
The  excerpt  quoted  above  from  tbe  Beam 
Case  shows  that  it  recognizes  the  principle 
of  state  supremacy  over  municipalities. 
UcKeon  v.  Portland  held  In  effect  that  one 
municipal  corporation  could  not  absorb  an- 
other without  some  action  on  the  part  of  the 
latter  as  a  municipality,  and  that  the  one 
whose  annexation  was  sought  could  not  com- 
mit sovereigntlal  suicide.  The  opinions  in 
State  V.  Port  of  Tillamook,  Thurber  t.  Mc- 
Minnville,  and  Rlggs  v.  Grants  Pass  all  rec- 
ognise the  potency  of  a  general  law  passed  by 
tbe  legislative  assembly  over  dty  legislation. 
Tbe  fallacy  of  the  plalntifTs  argument  lies 
in  assuming  tliat  the  Motor  Vehicle  I>aw  op- 
erates as  an  amendment  of  the  Portland 
charter.  It  is  not  a  question  of  amendment. 
It  is  a  question  of  supersession  by  paramount 
authority.  It  is  analogous  to  the  situation 
arising  when  state  regulation  of  interstate 
railways  must  and  does  yield  to  national 
legislation  promulgated  under  the  Interstate 


commerce  clause  of  the  Constitution  of  the 
United  States.  It  may  also  be  likened  nnto 
the  supremacy  of  the  National  Bankrupt  Law 
over  the  state  enactments  about  assignments 
for  the  benefit  of  creditors.  Amendment  im- 
plies the  corrective  act  of  the  author  or  other 
person  having  direct  control  at  the  time  over 
the  instrument  or  document  to  be  amended. 
Wft  do  not  speak  of  Junes  amending  the  check 
or  promissory  note  of  Brown  or  bis  will  or 
contract.  The  amendment  of  such  papers 
is  left  to  the  author  or  some  one  having  his 
consent  Of  course  in  this  instance  the  legis- 
lative assembly  framed  the  original  act  cour 
stitnting  tbe  Portland  charter  but  the  legal 
voters  of  the  city  adopted  it  and  the  consti- 
tutional amendment  committed  it  to  the  dty 
as  much  as  if  the  municipality  was  the  origi- 
nal author  of  It  The  word  "amend"  wa* 
doubtless  put  Into  the  new  constitutional  sec- 
tion, so  that  the  Legislature  might  have  no 
loophole  by  which  to  evade  its  injunction  and 
tinker  with  Individual  charters  on  the  plea 
that  it  would  be  only  amending  its  own  work. 
It  was  never  the  design,  however,  to  divest 
the  legislative  assembly  of  any  of  its  power 
to  enact  general  laws  of  pre-eminent  authori- 
ty throughout  the  stata 

The  legislative  assembly  properly  may  have 
delegated  some  of  Its  legislative  power  to  the 
city,  but  the  Constitution  does. not  permit 
the  lawmaking  body  of  the  state  to  abdicate 
that  prerogative  permanently.  It  may  at 
any  time  reassert  it  and  is  only  forbidden  to 
do  so  by  special  laws  in  such  cases  as  the 
present  The  power  of  tbe  legislative  as- 
sembly to  pass  general  laws  with  supreme 
sanction  has  not  been  impaired  by  any 
amendment  to  the  Constitntion. 

We  farther  observe  in  our  examination  of 
section  2  of  article  11  that  the  power  of  its 
legal  voters  to  enact  or  amend  tbe  charter 
of  any  dty  or  town  is  expressly  subject  to  tbe 
Constitution  and  criminal  laws  of  the  state. 
The  penal  statutes  there  mentioned  are  not 
merely  such  enactments  of  the  kind  as  were 
in  existence  at  the  time  the  amendment  con- 
taining that  language  was  adopted.  The  sec- 
tion evidently  includes  any  criminal  law  of 
general  application  which  either  branch  of 
the  legislative  department  of  the  government 
might  afterwards  enact  by  virtue  of  its 
plenary  power.  To  determine  whether  the 
Motor  Vehicle  Law  is  a  criminal  law  we 
have  only  to  advert  to  the  statutory  defini- 
tion of  the  term  "crime"  found  in  section 
1369,  L.  O.  L.,  reading  thus: 

"A  crime  or  public  offense  is  an  act  or  omis- 
sion forbidden  by  law,  and  punishable  upon  con- 
viction by  either  of  the  following  punishments: 
1.  Death ;  2.  Imprisonment ;  3.  Fine ;  4.  Re- 
moval from  office ;  S.  Disqualification  to  bold  and 
enjoy  any  office  of  honor,  trust  or  profit  under 
the  Constitution  or  laws  of  this  state." 

It  is  tbe  language  of  tbe  Criminal  Code 
enacted  in  1864,  and  remains  throughout 
the  half  century  since  then.  It  Is  so  conso- 
nant with  the  signification  Imparted  to  the 
term  by  courts  and  law  writers  from  time 
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Immemorial  tbat'  dtatlon  of  precedents  is 
superfluous.  The  Motor  Vehicle  Law  does 
forbid  certain  acts  and  omissions,  and  pro- 
vides for  their  punishment  by  fine.  It  Is  un- 
questionably a  criminal  law,  and  we  cannot 
extract  that  element  from  It  without  utterly 
disregarding  as  plain  language  as  ever  was 
written.  Like  the  Local  Option  Law,  as  con- 
strued In  Baxter  t.  State,  49  Or.  353,  88 
Paa  677,  8»  Pac.  369,  the  Motor  Vehicle 
Law  is  a  criminal  law  In  that  it  forbids  cer- 
tain things  and  provides  penalties  by  fines 
and  Imprisonment  for  violations  of  its  pre- 
cepts. If  for  no  other  reason,  this  criminal 
law  of  the  state,  by  tiie  very  terms  of  the 
Constitution,  must  prevail  over  the  idty 
ordinance. 

Under  present  conditions  where  the  people 
from  any  part  of  the  state  may  so  easily 
Journey  into  the  metropolis  and  through  the 
various  cities,  towns,  and  villages  of  the 
state  by  private  conveyances,  the  matter  of 
travel  upon  the  streets  and  higbways  of  the 
commonwealth  in  every  part  of  It  is  a  legiti- 
mate subject  for  general  legislation  regulat- 
ing the  same.  The  streets  of  Portland  do  not 
belong  to  that  city  in  the  property  sense  of 
the  word.  They  are  dedicated  to  public  use, 
and  are  alike  open  to  all  citizens  of  the 
state.  Where  not  thus  freely  placed  at  the 
service  of  the  public  by  the  original  owners 
of  the  land,  they  exist  by  virtue  of  the  power 
of  eminent  domain,  which  Is  an  original  at- 
tribute of  state  sovereignty.  As  stated  by 
Mr.  Chief  Justice  Wolverton  in  Brand  v. 
Multnomah  County,  38  Or.  79,  91,  60  Pac 
390,  391  (60  L.  B.  A.  389,  84  Am.  St  Bep. 
772): 

"Primarily,  the  state  has  paramonnt  control 
over  all  the  bigbway«  within  its  borders,  includ- 
ing public  streets  and  highways  within  the  con- 
fines of  municipalities.  Whatever  authority  a 
municipality  may  enjoy  or  possess,  pertaining 
to  its  streets  and  highways,  must  be  derived 
from  the  legislative  assembly  through  its  fran- 
chises or  charter;  and  such  a  corporation  acts, 
if  at  all,  through  a  delegated  power  emanating 
from  the  initial  source.  •  •  •  Nor  does  the 
mere  fact  that  the  state  has  delegated  certain 
powers  to  the  municipality  inhibit  it  from  again 
assuming  or  exercising  such  powers." 

It  Is  true  that  this  was  written  before  the 
amendment  of  section  2  of  article  11,  but  it 
illustrates  the  principle  that  the  state  has 
original  power  over  city  streets  and  all 
other  highways,  and  that  authority  granted 
to  any  dty  may  be  reassumed  by  the  state 
to  the  exclusion  of  the  municipality  through 
exercise  of  the  legislative  prerogative.  The 
only  question  Is,  How  shall  the  resumptlou 
of  the  grant  be  accomplished  by  action  of  the 
legislative  assembly?  It  is  plain  that  the 
only  restriction  imposed  upon  the  legislative 
assembly  by  the  people  in  its  fundamental 
law  in  such  cases  is  that  It  shall  not  inter- 
fere with  the  municipality  by  any  special 
law,  and  tbat  the  exercise  of  its  legislative 
authority  by  means  of  general  laws  still  ex- 
ists In  Its  nnconfined  and  pristine  vigor.  We 
must  remember,  also,  that  the  right  of  a  city 


electorate  to  amend  Its  diarter  Is  subject  to 
the  state  Constitution,  part  of  which  is  sec- 
tion 1  of  article  4,  declaring  that  "the  legis- 
lative authority  of  the  state  shall  be  vested 
in  a  legislative  assembly,"  etc.  We  cannot 
leave  this  clause  out  of  the  case.  It  la  not 
overcome  by  the  following  section  granting 
the  initiative  to  municipalities.  The  latter 
section  only  allows  cities  to  use  the  initiative 
formula  within  the  sc(4)e  of  their  authority, 
and  was  never  designed  to  exempt  them  from 
their  subordination  to  the  Cionstitution  and 
criminal  laws  .of  the  state,  nor  to  infringe 
upon  the  general  lawmaking  power  vested  In 
the  legislative  assembly  by  section  1  of  arti- 
cle 4.  Discussing  a  similar  situation  In 
Bwing  y.  HoblltzeUe^  85  Mo.  64,  78.  Mr.  Jus- 
tice Norton  said: 

"We  do  not  hold  that  the  Legislature  in  exer- 
cising the  power  referred  to  in  section  25,  article 
9,  of  the  Constitution,  can  exercise  it  by  the 
passage  of  a  local  or  special  law;  but  that  it 
can  (^  80  by  a  general  law  we  have  no  doubt, 
and  when  it  is  exercised,  as  we  think  it  has  been 
exercised  in  the  act  of  1883,  \>t  a  general  law, 
and  such  law  is,  in  any  of  its  provisions,  in  con- 
flict with  a  charter  provision,  that  the  law  pre- 
vails over  the  charter  in  obedience  to  the  man- 
dates of  the  constitution  tbat  'such  charter  and 
amendments  shall  always  be  in  harmony  with 
and  subject  to  the  constitution  and  lawa  of  the 
state.'  " 

The  travel  of  the  dtlzena  of  the  state  at 
large  upon  Its  streets,  roads,  and  highways 
Is  greater  in  scope  and  importance  than  any 
local  or  muplcipal  concern,  and  the  legisla- 
tive assembly,  In  the  exercise  of  its  power 
through  general  laws,  may  well  consider  it 
as  a  legitimate  subject  for  its  consideration 
despite  the  provisions  of  any  local  charter. 
If  the  Legislative  function,  as  vested  In  the 
legislative  assembly  by  section  1  of  article  4, 
is  of  any  validity  whatever,  we  cannot  act  as 
censors  upon  that  co-ordinate  branch  of  the 
government  and  say,  as  we  did  In  Baxter  v. 
State,  49  Or.  353,  88  Pac.  677,  89  Pac.  369. 
tbat  the  Criminal  Local  Option  Law  prevails 
over  a  city  charter,  yet.  in  our  Judgment, 
travel  on  public  streets  and  highways  in  the 
state  Is  not  a  fit  subject  for  the  Legislature 
to  regulate  by  means  of  a  penal  statute  gen- 
eral in  its  terms.  To  establish  a  contrary 
rule  will  cast  upon  the  legislative  assembly, 
as  well  as  upon  the  Judiciary,  the  burden  of 
ascertaining,  not  whether  the  public  laws 
conform  to  tiie  Constitution  of  the  state  as  a 
supreme  standard  of  comparison,  but  wheth- 
er they  conflict  with  any  of  the  multitudin- 
ous charters  from  that  of  the  metropolis  to 
that  of  every  little  hamlet  In  the  state.  To 
declare  the  ordinances  of  the  city  superior 
to  the  laws  of  the  state  will  be  to  invite  and 
encourage  conflict  between  the  two  Jurisdic- 
tions. An  instance  of  this  has  already  oc- 
curred where  the  council  of  the  dty  of  Port- 
land undertook  to  prescribe  rates  of  fare  on 
street  railways  within  the  city.  The  United 
States  District  Court,  speaking  by  Judge 
Robert  S.  Bean,  in  Portland  Railway,  Light 
&  Power  Co.  v.  Portland  (D.  C.)  210  Fed. 
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667,  held  Out,  as  the  legtslatlve  assembly 
bad  committed  the  regulation  of  such  mat- 
ters to  the  railroad  commission  of  the  state 
In  its  capacity  of  supervising  public  utilities 
under  the  act  of  February  24,  1911  (L.  1911, 
483),  the  dty  law  must  yield  to  that  of  the 
state.  Other  instances  of  conflict  will  readily 
suggest  themselves.  Suppose  any  city  adopts 
ordinances  governing  the  sale  of  farm  prod- 
acts,  or  nursery  stock,  or  the  punishment  of 
crime  contrary  to  the  state  laws  on  the  same 
mibjects,  which  of  the  inconsistent  enact- 
ments must  yield?  It  Is  plain  that  the  state 
law  will  take  precedence. 

It  is  said,  la  substance.  In  Straw  r.  Har- 
ris, supra,  that  the  state  cannot  lose  control 
over  its  municipalities,  as  it  would  but  lead 
to  soverelgntlal  suicide;  and  it  may  be  add- 
ed that  it  was  never  the  Intention  of  the 
people  to  so  hamper  its  legislative  assembly 
on  the  one  hand,  and  extend  the  powers  of 
cities  and  towns  on  the  other,  as  to  lead  to 
the  slow  death  of  the  state  by  disintegration. 

The  people  have  spoken  through  their  rep- 
resentatives in  the  Motor  Vehicle  Lew.  It 
is  not  for  ns  to  question  the  wisdom  of  the 
policy  which  it  announces.  We  can  only 
declare  what  the  law  is.  We  should  have 
due  respect  for  the  co-ordinate  branch  of 
the  government  and  should  not  declare  its 
ntterauces  to  be  in  violation  of  the  funda- 
mental law  nnless  such  a  conclusion  la  sup- 
ported by  incontrovertible  authority.  Still 
farther,  the  principle  Iiaving  been  thoroughly 
settled  by  the  precedents  following  Straw  v. 
Harris,  the  doctrine  of  stare  decisis  ought 
to  control,  preserving  continuity  of  purpose 
In  decision  and  certainty  of  the  law.  The 
Motor  Vehicle  Law  was  clearly  within  the 
authority  of  the  legislative  assembly  to  en- 
act as  a  general  law  with  paramount  author- 
ity over  any  local  legislation  whether  of 
idiarter  or  ordinance.  The  learned  Judge  at 
the  circuit  court  was  right  in  maintaining 
the  supremacy  of  the  state  legislation. 

The  Judgment  sboTild  be  aStened. 


(7S  Or.  Sl«) 

EVERART  V.  FISCHER  et  aL 
(Supreme   Court*  of  Oregon.     Dec.  81,  1914.) 

1.  Infants  (}  74*)— Actions— Pabtt  Plain- 
tiff. 

An  action  for  personal  injaries  to  a  minor 
should  b«  brought  in  the  name  of  the  real  party 
in  interest,  and  not  in  the  name  of  the  guardian 
ad  litem. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  H  188-190 ;   Dec  Dig.  J  74.*] 

2.  Intants   (§  80*)— Actions— GrABDiAW  ad 
Litem — Objections  to  Appointment. 

An  objpction  that  the  appointment  of  a 
guardian  ad  litem  fails  to  show  that  the  minor 
was  over  14  and  nominated  bis  own  guardian 
can  be  raised  only  by  answer  or  demnrrer,  and 
not  by  objection  to  the  admission  of  the  order  of 
appointment,  where  the  answer  was  a  general 
denial. 

[EM.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  §1  210-221;    Dec.  Dig.  {  80.*] 


8.  MumciPAi.  CoBPORATioNS  (I  703*)— ObN- 

IBOL  BT  LEOISLATURE — KEOTTLATION  pF  MO- 
TOR Vuncifs. 

The  ordinance  of  the  city  of  Portland  regu- 
lating motor  vehicle  traffic  was  not  superseded 
by  the  Motor  Vehicle  Act  (Laws  1911,  p.  265). 
lEid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1509-1613;  Dec. 
Dig.  f  703.*] 

4.  Appeal  and  Error  ({  1050*)— Hariojcss 
Erbor  —  Admission  of  Etxdxncb  — Prejo- 

DICE. 

In  an  action  for  injuries  to  a  bicycle  rider 
who  collided  with  an  auto  truck,  testimony  of 
a  witness  for  plaintiff  that  she  judged  that-  the 
truck  was  going  about  30  miles  per  hour,  basing 
her  estimate  on  the  marks  made  by  the  truck 
which  she  had  described  to  the  jury,  was  not 
prejudicial,  especially  where  defendant's  liabil- 
ity did  not  depend  upon  the  speed  of  tbe  truck. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  1068,  1069,  4153-4167, 
41CU;    Dec.  Dig.  I  1050.*] 

5.  Afpkai.  and  Error  (S  1060*)— Harmless 
Eehor  —  Admission  of  Evidence  —  Preju- 
dice. 

Nor  was  tbe  testimony  of  a  witness  that  be 
presented  another's  professional  card  to  th« 
plaintiff  in  soliciting  a  damage  ease  prejudicial 
to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SJ  1068,  1069,  4153-4167, 
4166 ;   Dec.  Dig.  |  1050.*] 

6.  Municipal  Corporations  ({  706*)— Usb  or 
Streets- Instructions  — Motor  Vbhiolb 
Lights. 

In  an  action  for  personal  injuries  to  a  bicy- 
cle rider  who  was  struck  by  an  auto  truck,  the 
court  can  Instruct  the  jury  as  to  tbe  requirement 
of  Motor  Vehicle  Act  (Laws  1911,  p.  265),  that 
each  motor  vehicle  shall  display  certain  lights 
from  one  hour  after  sunset  to  one  hour  before 
sunrise,  although  there  was  no  testimony  as  to 
the  hour  the  sun  set,  since  that  is  a  matter  of 
which  the  court  can  take  Judicial  notice. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1618;  Dec.  Dig.  { 
706.*] 

7.  Trial  (|  260*>— Requested  Instructions 
— Repetition. 

Requested  instmctions  which,  so  far  as 
competent,  were  covered  by  those  given,  were 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  St  651-659;    Dec.  Dig.  i  260.*] 

8.  Neolioence  (S  82*)— Contbibutort  Neou- 
OSNCK— Proximate  Causr. 

Contributory  negligence  of  the  plaiatU 
which  will  defeat  a  recovery  for  personal  in- 
juries must  be  a  proximate  cause  thereof. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  }|  11^114;   Dec.  Dig.  {  82.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  George  N,  Davis,  Judge. 

Action  by  Mary  Everart,  mother  and 
guardian  ad  litem  of  Clifford  Everart,  a 
minor,  against  Helmuth  Fischer  and  anoth- 
er. Judgment  for  the  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

This  is  an  action  for  personal  injaries. 
Clltrord  Everart,  a  minor  of  the  age  of  19 
years,  was  riding  a  bicycle  north  on  Nine- 
teenth street,  and  claims  to  have  been  injured 
by  an  auto  truck  which  was  going  south 
on  said  street  Upon  the  trial  of  the  action 
against  the  defendants  plaintiff  recovered  a 
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▼erdict,  and  from  a  Judgment  thereon  tbe 
defendants  appeal. 

Chas.  J.  Schnabel  and  Oeorge  Bossman, 
both  of  Portland,  for  appellants.  P.  J.  Ban- 
non,  of  Portland  (L.  W.  O'Rourke,  of  Port- 
land, on  the- brief),  for  respondent 

EAKIN,  J.  [1]  The  action  should  have 
been  brought  In  the  name  of  the  real  party  in 
Interest,  but  as  no  question  is  raised  upon 
that  error  we  will  pass  it 

Defendants  first  insist  that  the  court  erred 
In  refusing  to  instruct  the  jury  to  bring  in 
a  verdict  in  favor  of  defendants;  but  we  find 
that  the  evidence  w&s  sufficient  to  require  the 
case  to  be  submitted  to  tbe  Jury  on  the  ques- 
tion of  the  negligence  of  defendants. 

[2]  It  is  assigned  as  error  that  the  court 
admitted  in  evidence  the  order  of  the  circuit 
court  appointing  plaintiff  guardian  ad  litem 
for  Clifford  Everart  That  Clifford  was  a 
minor,  and  the  appointment  of  the  guardian 
ad  litem  are  alleged  In  the  complaint,  and 
no  special  issue  is  raised  thereto.  There  is  a 
general  denial  of  the  allegations  of  the  com- 
plaint, and  no  objection  thereto  was  suggest- 
ed at  the  trial  except  as  to  the  Introduction  of 
an  order  appointing  the  guardian  ad  litem; 
the  ground  of  the  objection  being  that  the 
application  for  the  appointment  falls  to  show 
that  the  minor  was  over  14  years  of  age  and 
nominated  the  guardian.  Probably  that  is  an 
issue  that  should  be  specially  falsed  by  a 
plea  in  abatement  Woerner  on  The  Ameri- 
can liaw  of  Guardianship,  p.  64,  says  that 
In  practice  it  is  sufiJcient  if  the  appointment 
is  recited  In  tbe  count  and  the  formality  is 
generally  waived.  The  defendants  may  take 
advantage  of  this  defect  by  demurrer  or  an- 
swer only,  and  not  by  motion  in  arrest  of 
judgment    Jones  v.  Steele,  36  Mo.  324. 

[3]  Defendants  also  contend  that  the  court 
erred  In-  the  admission  in  evidence  of  ordi- 
nance of  tbe  dty  of  Portland  No.  26,255; 
tbe  ground  of  tbe  objection  being  that  the 
ordinance  is  superseded  by  the  general  stat- 
ute (chapter  174,  Laws  1911)  relating  to  the 
manner  of  operating  autos,  etc.;  but  the  ef- 
fect of  that  statute  was  held  not  to  supersede 
a  dty  ordinance  in  the  opinion  of  this  court 
In  the  case  of  Kallch  v.  Knapp,  145  Pac.  22, 
handed  down  December  22,  1914. 

[4]  Defendants  objected  to  tbe  admission  of 
the  testimony  of  Lottie  Hatfield,  in  which 
she  was  permitted  to  base  an  estimate  of 
the  speed  of  the  auto  upon  the  marks  or 
bums  which  she  claimed  were  made  in  the 
pavement  by  the  sliding  of  the  wheels  when 
locked.  When  asked  about  her  knowledge 
of  the  speed  of  an  auto,  she  answered,  "Well, 
I  know  pretty  well  about  the  speed,"  and  the 
question  was  repeated,  to  which  defendants 
objected  on  the  ground  that  the  defendants' 
case  ought  not  to  be  influenced  by  testimony 
so  whimsical.  The  court  said,  "The  jury  can 
judge  as  to  how  whimsical  it  is."    She  was 


then  asked  if  she  would  be  able  to  approxi- 
mate the  speed  of  the  auto  from  the  tracks 
it  left  in  stopping.  She  answered  she  could, 
and  said,  "I  should  judge  from  that  about 
30  mUes  an  hour,  by  the  depth  of  the  bums." 
She  only  gave  her  Judgment  based  upon  facts 
which  she  stated  to  the  jury,  and  we  do  not 
deem  that  defendants'  case  was  prejudiced 
thereby.  The  liability  of  tbe  defendants 
would  not  depend  upon  the  speed  of  the  auto. 

[5]  Exception  is  also  taken  to  the  admis- 
sion of  the  evidence  of  the  witness  Gould, 
in  which  he  states  that  he  presented  Ralph 
Citron's  professional  card  to  Mrs.  Everart  in 
soliciting  a  damage  case.  Tbe  evidence  did 
not  in  any  manner  have  any  bearing  upon 
tbe  liability  of  the  defendant  and  is  not 
ground  for  reversal. 

[6]  Defendants  also  contend  that  the  court 
erred  In  instructing  the  jury  as  to  the  pro- 
visions of  the  act  of  the  Legislature  (chapter 
174,  Laws  1911,  p.  265)  which  provides: 

"Every  motor  vehicle  •  •  •  shall,  during 
the  period  from  one  hour  after  sunset  to  one 
hour  before  sunrise,  display  at  least  two  white 
lights,"  etc. 

This  objection  is  based  principally  upon 
the  absence  of  testimony  as  to  the  hour  at 
which  the  sun  sets,  but  that  Is  a  matter  of 
which  the  court  takes  Judicial  knowledge, 
and  if  tbe  defendants  thought  it  important 
they  should  have  asked  the  court  to  instruct 
the  Jury  in  regard  thereto. 

[7]  Further,  he  objects  to  the  refusal  of  the 
court  to  give  certain  instructions  requested 
by  him;  but  we  consider  the  points  raised, 
so  far  as  competent  at  all,  are  well  covered 
by  those  given,  and  it  was  made  plain  to  the 
jury  that  the  defendants'  negligence,  in  or- 
der to  create  a  liability,  must  have  bee^  the 
proximate  cause  of  the  injury. 

[I]  Defendants  contend  that  if  they  were 
gull^  of  negligence,  yet  if  the  plaintiff  was 
also  guilty  of  negligence  which  contributed 
to  the  Injury,  the  plaintiff  cannot  recover. 
Negligence  on  plaintifTs  part  which  would  re- 
lieve the  defendants  of  liability  must  be  the 
approximate  cause  of  the  Injury,  and  tbe  re- 
quests seek  to  make  it  his  duty  to  avoid 
tbe  accident  if  he  saw  the  situation  at  the 
time.  Although  the  evidence  fails  to  disclose 
that  he  carelessly  failed  to  escape  by  some 
means  available  to  him  as  he  saw  it,  and  falls 
to  make  distinction  as  to  the  cause  of  the 
injury,  contributory  negligence  of  the  plain- 
tiff which  would  defeat  recovery  must  be  the 
proximate  cause  thereof.  It  is  said  in  28 
Cya  526: 

"While  it  is  held  that  the  negligence  of  the 
person  injured  is  sufficient  to  defeat  recovery  if 
it  contributes  in  any  degree  to  the  injury,  yet 
to  defeat  recovery  plaintiff's  contributory  negli- 
gence most  be  the  proximate  cause  thereof." 

We  find  no  prejudicial  error,  and  the  Judg- 
ment is  affirmed. 

McBRIDE,  0.  X,  and  BEAN  and  McNART, 
JJ.,  concur. 
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(74  Or.  426)  , 

STATH  V.  HAJiIMEB. 
(Supreme  Conrt  of  Oregon.    Dec  31,  1914.) 

1.  False  Pbetenses  ({  49*)— Sufficienot  or 

EVIDENCB— TITLE  TO  LaND. 

In  a  prosecution  for  securing,  by  false  pre- 
tenses, a  signature  to  a  deed,  oral  testimony  by 
the  prosecuting  witness  tbat  she  and  the  other 
signers  of  the  deed  owned  the  land,  which  was 
admitted  without  objection,  waa  sufficient  proof 
of  the  title. 

■  [Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, CenL  Dig.  f  62;  Dec.  Dig.  |  49.*] 

2.  False  Pbetenses  (§  49*)— Sdfpioibnoy  or 
Evidence— Pabticipation  by  Defendant. 

In  the  separate  trial  of  one  charged  jointly 
with  others  with  having  obtained  the  execution 
of  a  deed  oy  false  pretenses,  evidence  held  to 
show  that  the  defendant  participated  with  an- 
other in  carding  out  the  fraudulent  scheme. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  {  62;   Dec.  Dig.  |  49.*] 

Departmentv2.  Appeal  from  Circuit  Court, 
Multnomah  County;    R.  O.  Morrow,  Judge. 

Lb  C.  Hammer  was  convicted  of  having  ob- 
tained the  signature  of  another  to  a  deed 
by  means  of  false  pretenses,  and  be  appeals. 
Affirmed. 

On  the  31st  day  of  May,  1911,  the  defend- 
.ant  L.  C.  Hammer  was  jointly  indicted  with 
W.  H.  Wblteaker,  a  F.  A.  Peck,  H.  G.  Luker, 
and  J.  C.  Luker,  by  the  grand  Jury  of  Mult- 
nomab  county,  and  charged  with  the  crime 
of  having  obtained  the  signature  of  Emma 
A.  Smith  to  a  deed  by  means  of  false  pre- 
tenses. 

The  gist  of  the  allegation  of  the  indictment 
is  tbat  the  defendants,  conspiring  together, 
made  representations  to  Mrs.  Smith  that  the 
Lake  Oil,  Oas  &  Pipe  Line  Company,  of  which 
the  defendants  were  officers  and  directors, 
was  then  the  owner  and  bad  a  legal  title  to 
a  certain  tract  of  800  acres  of  land  located 
in  the  state  of  California,  upon  which  par- 
affin oil  bad  theretofore  been  discovered  in 
great  quantities;  that  it  was  the  most  valu 
able  oil  land  in  California;  that  a  certain 
bottle  of  oil  then  delivered  to  Emma  A.  Smitb 
by  tbe  defendants  was  taken  from  holes  dug 
at  three  feet  in  depth  on  the  land;  that  a 
certain  prospectus  issued  and  published  by 
the  defendants  and  delivered  to  Emma  A 
Smith  contained  true  statements,  accounts, 
and  pictures  representing  the  tract  as  being 
oU-bearlng  land;  that  it  was  of  the  value  of 
$600,000;  that  the  shares  of  stock  Issued  by 
tbe  corporation  were  of  the  value  of  $1  each ; 
that  the  defendants,  as  directors  and  officers 
of  the  corporation,  having  for  sale  a  large 
number  of  shares  of  its  capital  stock,  made 
representations  and  pretenses  to  Emma  A. 
Smith  for  the  purpose  of  inducing  her  to 
purchase  7,950  shares  of  the  corporation's 
capital  stock,  whereas,  in  truth,  the  corpora- 
tion wns  not  the  owner,  bad  no  legal  title  to 
tbe  trr.ct  of  800  acres,  no  paraffin  oil  or 
otber  oil  had  been  discovered  thereon,  tbe 
tract  was  not  the  most  valuable  oil  land  in 
CaUfomla,  but  was  of  no  value,  tbe  bottle 


of  oil  so  delivered  was  not  taken  from  tbe 
land,  and  the  prospectus  or  advertising  pam- 
phlet did  not  contain  a  true  account  and  pic- 
tures representing  said  land,  but  contained 
false,  fictitious,  and  misleading  statements. 
It  is  further  shown  tbat  tbe  defendants,  with 
Intent  to  injure  and  defraud,  did  fraudulent- 
ly obtain  the  signature  of  Emma  A.  Smitb  to 
a  certain  warranty  deed  conveying  to  W.  A. 
Wblteaker  a  piece  of  land  situated  in  Multno- 
mah county.  Or.,  containing  91.8  acres,  of 
the  value  of  $11,475,  in  exchange  for  7,950 
shares  of  tbe  capital  stock  of  tbe  corporation; 
that  Emma  A.  Smith,  relying  upon  the  false 
pretenses  and  representations  and  believing 
them  to  be  true,  was  thereby  induced  to  sign 
the  deed. 

Tbe  defendant  Hammer  demanded  a  sepa- 
rate trial.  On  the  23d  day  of  June,  1913,  bis 
case  was  submitted  to  tbe  jury,  who  returned 
a  verdict  of  guilty  as  charged  in  the  indict- 
ment. Judgment  was  rendered  thereon  sen- 
tencing tbe  defendant  to  serve  not  less  than 
one  nor  more  than  five  years  in  the  peni- 
tentiary. From  this  judgment  tbe  defend- 
ant Hammer  has  appealed.  The  defendant 
Wblteaker  was  found  guilty  as  charged  in 
tbe  indictment  He 'appealed  to  this  court, 
and  the  decision  of  tbe  lower  court  was  af- 
firmed. State  V.  Wblteaker,  64  Or.  297,  129 
Pac.  634. 

O.  W.  Corby,  of  Portland,  for  appellant 
John  A  Collier,  Deputy  Dlst  Atty.,  of  Port- 
land (Walter  H.  Evans,  Dlst  Atty.,  of  Port- 
land, on  the  brief),  for  the  State. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error  are  all  practically 
embodied  in  the  assertion  of  the  defendant 
that  tbe  court  erred  in  not  sustaining  defend- 
ant's motion  for  a  directed  verdict  of  ac- 
quittal made  at  tbe  dose  of  tbe  state's  case. 
It  is  tbe  main  contention  of  the  defendant 
tbat  tbe  oral  testimony  of  Emma  A  Smith 
tbat  she  owned  tbe  real  property  described 
in  tbe  deed  to  which  her  signature  was  ob- 
tained was  insufficient 

The  evidence  in  the  case  tended  to  show 
that  one  Kelly  discovered  what  was  thought 
to  be  oil  land  in  tbe  Mona  Lake  Basin,'  Cal., 
and  came  to  Portland  to  obtain  assistance 
to  develop  tbe  same;  that  Kelly,  W.  H. 
Wblteaker,  and  L.  0.  Hammer  and  others 
organized  tbe  Lake  Oil,  Oas  &  Pipe  Line 
Company,  a  corporation  with  a  capital  stock 
of  1500,000,  of  Which  W.  H.  Wblteaker  was 
president  and  L.  C.  Hammer  secretary,  for 
tbe  ostensible  purpose  of  developing  a  new 
oil  field  In  Mona  Lake  Basin,  CaL  Thereafter 
W.  H.  Wblteaker  caused  to  be  published  a 
pamphlet  containing  photographs  which  pre- 
tended to  represent  scenes  on  lands  owned  by 
tbe  company,  one  of  which  purported  to  show 
a  party  of  people  bailing  oil  out  of  an  open 
'bole  on  tbe  company's  lands.  They  falsely 
represented  that  tbe  field  was  a  proven  one; 
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that  the  company  owned  and  had  title  to  800 
acres  of  land  In  California  upon  which  paraf- 
fin oil  had  been  discovered;  and  that  the 
land,  by  reason  thereof,  was  worth  $500,000. 
In  September,  1910,  defendant  L.  C.  Hammer, 
together  with  Whiteaker,  met  Emma  A. 
Smith,  widow,  nearly  65  years  of  age,  and 
nnaccnstomed  to  business,  to  whom  they  re- 
cited the  oil  value  of  this  land  in  Mona  coun- 
ty, Cal.,  and  exhibited  pictures  and  samples 
of  oU  shales  and  fossils  which  they  declared 
bad  been  taken  from  the  company's  property. 
They  further  represented  to  her  that  the  com- 
pany had  commenced  to  drill  wells  upon  its 
lands,  and  that  the  pressure  of  gas  was  so 
strong  that  it  blew  the  drill  out,  and  the  well 
had  to  be  closed  down  until  such  time  as 
heavier  machinery  could  be  obtained.  The 
defendants  further  exhibited  a  sample  bottle 
of  crude  oil  on  which  was  a  typewritten  la- 
bel as  follows; 

"Oil  taken  from  holes  dug  at  three  feet  in 
depth  from  our  property  in  California." 

In  addition  to  the  oral  r^resentations 
made  by  the  defendants,  an  advertisement 
was  prepared  and  printed  by  defendant 
and  his  co-conspirators  and  issued  by  the 
company.  This  was  shown  to  Mrs.  Smith 
and  was  introduced  in  evidence.  It  la  headed 
In  large  capital  letters: 

THE  WORLD'S  GREATEST  OIL  FIELDS. 
California's  Billion-Dollar  Industry. 

[Here  appears  a  photo.] 

This  Photo  Taken  on  Our  Property. 

The  Timber  is  Being  Killed  by  OU  Coming  to 

the  Surface. 

Lake  Oil  Fields  District  Offers  the  Best  Invest- 
ment in  Oil  Properties  in  the  Entire 
State  of  California. 

This  Oil  is  of  a  Paraffine  Base,  with  62  Gravity. 

Lake  Oil,  Gas  and  Pipe  Line  Company, 

419  Railway  Exchange  Building, 

Portland,  Ore. 

The  evidence  tends  to  show  further  that 
Emma  A.  Smith,  relying  upon  these  represen- 
tations and  believing  them  to  be  true,  pur- 
chased 7,950  shares  of  the  stock,  paying  for 
the  same  by  giving  Whiteaker,  for  the  bene- 
fit of  the  company,  a  warranty  deed  convey- 
ing to  him  91.8  acres  of  land  located  on  what 
la  known  as  the  Base  Line  Road,  Multnomah 
county.  Or. ; .  that  Bf  rs.  Smith  was  Ignorant 
«f  the  facts,  and,  believing  and  relying  upon 
the  representations  so  made,  was  thereby  in- 
duced to  sign  said  deed,  and  that  all  of  such 
representations  were  false. 

It  is  also  contended  upon  the  part  of  de- 
fendant that  the  testimony  of  Ihnma  A. 
Smith  shows  that  her  signature  was  actually 
obtained  by  a  person  who  was  acting  as  an 
agent  other  than  Hammer.  It  is  clear,  bow- 
ever,  from  the  evidence  that  the  agent  was 
acting  for  the  defendants,  and  that  it  was  only 
a  means  which  was  employed  by  them  to 
obtain  the  signature  of  Mrs.  Smith. 

Section  1964,  L.  O.  L,  provides: 

"If  any  person  shall,  by  any  false  pretenses, 
or  by  any  privy,  or  false  token,  and  with  Intent 


to  defraud,  •  •  •  obtain  or  attempt  to  ob- 
tain with  the  like  intent  the  signature  of  any 
person  to  any  writing  the  false  making  whereof 
would  be  punishable  as  forgery,  such  person, 
upon_  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than 
one  nor  more  than  five  years." 

The  evidence  requisite  as  proof  of  such  a 
crime  is  prescribed  by  section  1541,  L,  O.  L^ 
as  follows: 

"Upon  a  trial  for  having,  by  any  false  pre-, 
tense,  obtained  the  signature  of  any  person  to 
any  written  instrument,  or  obtained  from  any 
person  any  valuable  thing,  no  evidence  can  be 
admitted  of  a  false  pretense  expressed  orally 
and  unaccompanied  by  a  false  token  or  writing; 
but  such  pretense,  or  some  note  or  memorandum 
thereof,  must  be  in  writing,  and  either  subscrib- 
ed by  or  in  the  handwriting  of  the  defendant. 

[1]  As  to  the  title  which  the  eTldaio» 
shows  that  Mrs.  Smith  had  to  the  land  em- 
braced in  the  deed  to  which  her  signatur» 
was  unlawfully  obtained,  there  can  be  no 
question  but  that,  if  the  defendant  had  forged 
the  name  of  Emma  A.  Smith  to  the  deed  wltb 
a  fraudulent  intent,  he  would  have  been 
guilty  of  the  crime  of  forgery,  because  th» 
.deed  in  question  was  in  due  form,  signed  and 
sealed  by  Mrs.  Smith,  attested  by  two  wit- 
nesses, and  bears  the  certificate  of  a  notary 
public  to  the  effect  that  the  same  was  proper- 
ly acknowledged.  Upon  its  face  it  was  a  oonh- 
plete  and  valid  conveyance.  Mrs.  Smith, 
without  objection  on  the  part  of  defendant, 
testified  that  she,  with  others  who  also  sign- 
ed the  deed,  owned  the  farm  described  there- 
in. This  evidence  was  nncohtradlcted  and  is 
sufiicient  as  to  the  title  to  lay  a  foundation 
for  a  violation  of  the  statutei  For  a  full  dis- 
cussion of  what  constitutes  a  violation  of 
section  1964,  L.  O.  L.,  see  the  able  oi>inions 
of  Mr.  Justice  Ramsey  In  State  v.  Leonard, 
144  Paa  113,  and  on  rehearing,  rendered 
December  15,  1914.  The  facts  in  the  case 
at  bar  are  practically  Identical  with  those 
in  the  case  against  Whiteaker,  Hammer's  co- 
conspirator (State  V.  Whiteaker,  64  Or.  297, 
129  Pac.  534),  considered  by  this  court  in  an 
opinion  by  Mr.  Justice  Eakln.  As  to  the  law 
nothing  further  remains  to  be  said  in  the 
case   under   consideration. 

[2]  We  have  carefully  examined  the  evi- 
dence, and  it  clearly  appears  that  defendant 
Hammer  was  connected  "hand  and  glove" 
with  Whiteaker  In  a  conspiracy  for  carrying 
out  the  fraudulent  scheme  which  resulted  in 
part  in  obtaining  the  signature  of  Emma  A. 
Smith  to  the  deed  of  a  valuable  farm.  The 
evidence  was  ample  to  sustain  the  verdict. 
There  was  no  error  in  denying  the  motion  for 
a  directed  verdict  of  acquittal.  We  find  no 
reversible  error  In  the  record.  Nothing  ap- 
pears to  indicate  that  the  defendant  did  not 
have  a  fair  and  impartial  triaL 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 

McBRIDE,  C.  J.,  and  BIAKIN  and  Mo- 
NARY,  JJ.,  concuE. 
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CI*  Or.  U2) 

NEIiSON  T.  MONITOR  OONGREQATIONAl. 
CHURCH  et  aL 

(Sapreme  Coart  of  Oregon.     Dec.  81,  1914.) 

1.  Kblioiods  Socibtim  ({  20*)— Pbopicrty— 
corvbtancx. 

Where  a  church  bad  secured  a  decree  for 
specific  performance  of  a  contract  to  convey 
land  to  it  for  a  church  site,  the  trustees,  with 
Uie  consent  of  the  members  of  the  church  can 
convey  the  property  to  an  incorporated  church 
board  to  be  still  used  for  church  purposes, 
without  the  consent  of  the  court  granting  the 
decree  and  without  affecting  the  title. 

[Ed.  Note.— For  other  cases,  see  Beligioas  So- 
cieties, Cent  Dig.  {S  130-143;  Dec  Dig.  {  20. •] 

2.  Reuoious  Sociktibs  (i  20*)— Peopebtt— 
Conveyances— RiouTS  of  Mbicbebs. 

A  majority  of  the  members  or  corporators 
of  a  religious  society  or  corporation  may  con- 
trol the  disposition  of  its  property. 

[Rd.  Note.— For  other  cases,  see  Religious  So- 
cieties,  Cent   Dig.   ({   130-143;     Dec.   Dig.   I 
20.*] 
8.  Reuoious  Societies  (J  18*)— Propehtt- 

Conveyances— Rights  of  Purchasebs. 
A  grantee  of  property  which  had  been  con- 
Teyed  to  a  church  for  church  purposes  talces  it 
subject  to  the  trust  and  must  use  the  property 
for  that  purpose,  but,  if  it  fails  to  do  so,  the 
title  does  not  thereby  revert  to  the  original 
grantor  to  the  church. 

[Ekl.  Note.— For  other  cases,  see  Religious  So- 
cieties,  Cent   Dig.   {{  lU-129;    Dec   Dig.    | 

4.  REUoioua  Societies  (S  18*)— Use  of  Pbop- 

BBTY— RiOHT  OF  Action. 

One  who  conveyed  land  to  a  cbnrch  to  be 
nsed  for  church  purposes,  bdt  who  is  not  % 
member  of  the  church  or  society,  cannot  main- 
tain an  action  to  regulate  the  use  of  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  {{  Ul-129;  Dec  Dig.  { 
1S.*1 

Department  2.  Appeal  from  Circuit  Court, 
Marlon  County;    Wm.  Galloway,  Judge. 

Suit  to  enjoin  trespass  by  Andrev?  Nel- 
son against  the  Monitor  Congregational 
Church  and  othets.  Decree  for  the  defend- 
ants, and  plaintUt  appeals.    Affirmed. 

This  Is  a  suit  to  enjoin  a  trespass  upon 
three-quarters  of  an  acre  of  land.  A  decree 
'was  rendered  by  the  circuit  court  tn  favor  of 
defendants,  and  plaintiff  appeals. 

In  1878  J.  P.  Shuck  purchased  a  40-acre 
tract  of  land  In  the  J.  B.  Shank  donation 
land  claim  in  section  25,  township  6  S., 
range  1  W.,  in  Marlon  county,  Or.,  which 
included  the  land  involved  in  this  suit. 
While  J.  P.  Shuck  and  Mary  A.  Shuck,  his 
wife,  were  the  owners  of  the  40-acre  tracts 
they  entered  into  a  verbal  agreement  with 
the  Monitor  Christian  Church,  an  unincorpo- 
rated religious  society,  of  which  W.  R. 
Townsend,  J.  D.  Simmons,  and  J.  R.  Wblte 
were  the  duly  elected  trustees,  whereby  they 
agreed  to  convey  to  the  society,  or  Its  trus- 
tees, the  1-acre  tract,  part  of  which  is  in 
question  In  this  suit,  in  trust  for  the  use 
and  benefit  of  its  members  and  the  residents 
and  inbabiGants  of  and  near  Monitor,  Or., 


for  church  and  religious  purposes,  in  consid- 
eration of  the  society  building  a  church 
building  thereon.  The  land  was  accepted 
and  the  church  constructed.  Shuck  and  wife 
failed  to  make  the  'promised  deed  to  the  so- 
ciety. On  September  10,  1902,  they  convey- 
ed a  portion  of  the  land  to  Andrew  Nelson, 
including  about  three-quarters  of  the  acre 
tract,  and  another  portion.  Including  the 
balance,  to  Hans  Nelson.  Both  grantees  had 
full  knowledge  of  the  agreement  on  the  part 
of  Shuck  and  wife  to  convey  to  the  churcb, 
and  accepted  their  deeds  knowing  that  the 
church  occupied  the  acre  tract.  In  1903  the 
trustees  of  the  Monitor  Christian  Church 
commenced  a  suit  In  the  circuit  court  for 
Marlon  county.  Or.,  against  Andrew  Nelson, 
Hans  Nelson,  J.  P.  Shuck,  and  their  respec- 
tive wives,  for  specific  performance  of  the 
agreement  to  convey  the  acre  tract  to  the 
church.  On  August  14,  1903,  a  decree  was 
rendered  and  entered  perpetually  enjoining 
Andrew  Nelson  and  Hans  Nelson  from  tres- 
passing upon  the  1-acre  tract  (particularly  de- 
scribing it),  injuring  or  destroying  the  church 
building,  or  in  any  way  Interfering  with  or 
disturbing  the  members  of  the  Monitor  Chria- 
tlan  Church  or  the  residents  or  Inhabitants 
In  the  neighborhood  or  vicinity  of  Monitor, 
Or.,  in  the  use  of  the  premises  or  church 
building  for  church  or  religious  purposes. 
It  was  further  decreed  that  the  defendants 
Hans  Nelson  and  Andrew  Nelson,  and  their 
wives  should,  within  30  days  from  the  date 
of  the  decree,  make,  execute,  and  deliver  to 
W.  R.  Townsend,  J.  D.  Simmons,  and  J. 
R.  White,  as  trustees  of  the  Monitor  Christian 
Church,  a  good  and  sufildent  deed  of  all  the 
described  premises  In  fee,  to  the  trustees  of 
the  church  "in  trust  for  the  use  and  benefit 
of  the  members  of  the  said  Monitor  Chrl»- 
tian  Church  and  the  residents  and  Inhabit- 
ants of  and  near  Monitor,  Or.,  for  churcb 
and  religious  purposes  forever";  and,  in 
case  of  their  failure  to  do  so,  that  the  de- 
cree stand  as  such  deed.  On  December  8, 
1911,  pursuant  to  a  resolution  of  the  Monitor 
Christian  Church  adopted  at  a  regularly 
called  meeting,  the  trustees  for  and  on  behalf 
of  the  church  conveyed  the  1-acre  tract  to 
the  Congregational  Missionary  Board  of  Ore- 
gon, an  Oregon  religious  corporation  for  ra- 
llglous  purposes,  for  the  use  and  benefit  of 
the  residents  and  inhabitants  of  the  town  of 
Monitor,  Or.,  and  its  vicinity  and  neighbor- 
hood. On  February  18,  1913,  the  last-named 
society  conveyed  the  1-acre  tract  to  the  trus- 
tees of  the  Monitor  Congregational  Church 
of  Marlon  county.  Or.,  with  the  provision 
that  "this  conveyance  is  made  that  said 
premises  may  be  preserved  for,  and  devoted 
exclusively  to,  religious  purposes,  and  none 
other,  for  the  use  and  benefit  of  the  residents 
and  Inhabitants  of  the  town  of  Monitor,  Or., 
and  its  vicinity  and  neighborhood,  and  said 
premises  shall  be  forever  so  used,"  and  that. 
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If  tbe  premises  should  cease  to  6e  so  used, 
the  same  should  thereupon  revert  to  tbe 
first  party.  Afterwards,  for  the  purpose  of 
raising  funds  with  which  to  Improve  the 
property  and  carry  into  effect  the  purpose 
for  which  the  same  was  held,  the  trustees 
of  the  Congregational  Church  borrowed 
$400,  mortgaged  tbe  premises  to  the  Congre- 
gational Church  Building  Society,  to  secure 
such  sum,  and  expended  that  amount  In  im- 
proving the  property.  The  premises  are 
now,  and  were  at  the  time  of  the  commence- 
ment of  this  suit,  being  used  for  church  and 
religious  purposes  exclusively,  In  compliance 
with  the  agreement  between  Shuck  and  the 
Monitor  Christian  Church.  This  suit  was 
brought  by  the  plaintltC  to  enjoin  the  defend- 
ants from  breaking  and  entering  the  prem- 
ises, cutting  down  or  destroying  trees  or 
timber  thereon,  and  for  damages. 

B.  P.  Morcom,  of  Woodbum,  for  appellant 
H.  S.  Wilson,  of  Portland  (Huntington  & 
Wilson,  of  Portland,  on  the  brief),  for  re- 
spondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  It  is  the  contention  of  the  plaintiff  that, 
because  tbe  trustees  of  the  Monitor  Christian 
Church  transferred  the  1-acre  tract  to  the 
Congregational  Missionary  Board  of  Oregon 
without  an  order  from  the  circuit  court  that 
entered  tbe  decree,  the  title  of  the  trustees 
terminated,  and  the  property  reverted  to  tbe 
original  grantor  Shuck;  and  that,  by  rea- 
son of  the  latter^s  deed  to  Nelson,  the  title 
passed  to  the  plaintiff.  The  transfer  of  the 
premises  by  the  trustees  of  the  Monitor 
Christian  Church  was  made  with  the  volun- 
tary consent  of  the  members  of  that  scodety, 
who  were  the  beneficlarlea  This  transfer 
was  apparently  necessary  to  carry  out  tbe 
purposes  of  the  trust  and  provide  a  suitable 
building  upon  the  land  to  be  used  for  the 
pun>ose8  of  reUgiouB  worship.  The  result 
was  that  the  property  has  ever  since  been 
used  exclusively  for  such  purposes;  there- 
fore such  a  conveyance  was  a  proper  per- 
formance of  the  trust,  and  not  a  breach 
thereof.  39  Cyc  346.  The  conveyance  by 
tbe  trustees  of  the  Monitor  (Thrlstlait  Church 
with  tbe  consent  and  approbation  of  the  bene- 
ficiaries, who  are  the  members  of  that 
church,  passed  a  good  title  and  concluded  the 
beneficiaries,  as  well  as  the  settlor  of  the 
trust.    39  Cyc.  355,  c.  361. 

[2]  The  majority  of  tbe  members  or  cor- 
porators of  a  religious  society  or  corporatiou 
may  direct  or  control  the  disposition  of  its 
property.  34  Cyc.  pp.  1158,  b,  1160  (2);  Al- 
bany College  V.  Montelth,  64  Or.  356, 130  Pac. 
633. 

[3]  A  grantee  of  trust  property,  with  no- 


tice of  the  trust,  takes  it  subject  to  tbe  trust 
and  holds  It  for  the  purposes  of  the  trust. 
39  Cyc.  373  (b);  Sharp  v.  Goodwin,  51  Cal. 
219 ;  2  Pom.  Eq.  Jur.  621;  Amberson  v.  John- 
son, 127  Ala.  490,  29  South.  176.  Therefore 
the  Congregational  Missionary  Board  of  Ore- 
gon and  its  grantee,  the  Monitor  Congrega- 
tional Church,  took  the  real  estate  conveyed 
subject  to  the  trust,  and  held  it  for  the  pur- 
poses of  such  trust  Should  it  be  found  that 
the  trust  Is  being  violated  or  the  land  used 
for  purposes  other  than  those  contemplated 
by  tbe  grant  even  then  the  title  would  not 
revert  to  tbe  original  grantor.  Chapman  v. 
Wilbur,  4  Or.  362;  Baley  v.  Umatilla  Coun- 
ty, 15  Or.  172,  13  Pac.  890,  3  Am,  St  Rep. 
142 ;    Albany  College  v.  Montelth,  supra. 

By  the  decree  of  August  14,  1903,  the 
plaintiff's  title  or  Interest  In  the  1-acre  tract 
was  terminated,  aad  he  was  perpetually  en- 
Joined  from  interfering  with  or  distnrblng 
tbe  members  of  the  church.  The  circuit 
court  of  Marion  county  did  not  create,  but 
simply  recognized,  a  trust  and  the  trustees 
of  the  Christian  Church  were  agents  of  the 
society,  and  not  agents  or  officers  of  the 
court  It  Is  not  contended  that  the  transfer 
from  the  Christian  Church  to  the  Congrega- 
tional Missionary  Board,  or  from  the  latter 
to  the  Congregational  Church  of  Monitor, 
was  a  violation-  of  any  trust  or  that  the  use 
of  the  property  by  these  grantees  is  incon- 
sistent with  the  design  of  the  original  gran- 
Virs.  The  record  shows  that  tbe  property  is 
still  being  used  for  religious  purposes  for 
the  use  and  benefit  of  that  community.  This 
Is  what  was  evidently  contemplated  by 
Shuck,  the  original  grantor.  If  the  mortgage 
referred  to  should  be  foreclosed.  It  is  obvious 
that  the  purchaser  would  take  only  the  In- 
terest whldi  the  mortgagor  had,  and  tbe 
proiierty  would  still  be  held  fof  church  and 
religious   purposes   as    heretofore. 

[4]  The  plaintiff  is  not  shown  to  be  a  mem- 
ber of  either  of  the  church  organizations 
mentioned,  and  hence  not  In  a  position  to 
question  the  act  of  any  of  these  societies  in 
the  matter  of  conveying  Its  property.  We 
find  in  34  Cyc.  1172,  note  88,  the  following: 

"A  nonmember  of  the  church  or  society  can- 
not maintain  an  action  to  regulate  tbe  use  of 
the  church  property,  even  though  be  was  one 
of  the  original  grantors  or  was  formerly  a  mem- 
ber of  tbe  Boclety." 

In  39  Cyc  362,  it  Is  stated  that  beneficia- 
ries are  generally  the  only  persons  entitled 
to  attack  the  validity  of  a  sale  by  trustees; 
third  persons  having  no  such  right 

The  decree  of  the  circuit  court  is  there- 
fore affirmed. 

McBRIDB,  C.  J.,  and  MOORB  and  BUR- 
NETT, JJ.,  concur. 
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WILLIAMS  T.  NELSON.     (No.  2679.) 
(Supreme  Court  of  Utah.     Dec.  11,  1914.) 

1.  Limitation  of  Actions  (J  130*)— Nitw  Ac- 
tion After  Dismissai.. 

Under  Comp.  Laws  1907,  {  2893,  providing 
that  if  any  action  be  commenced  within  due 
time,  and  if  plaintift  fail  in  such  action  other- 
wise than  upon  the  merits,  be  may  commence 
a  new  action  within  one  year  thereafter,  where 
a  nonsuit  is  granted  the  action  fails  otnerwise 
than  upon  the  merits,  and  the  reason  for  which 
the  nonsuit  is  granted  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  f|  539,  545,  553-566;  Dec. 
Dig.  S  130.*] 

2.  Pleading  ({  58*)  —  Sxpabatk  Counts  — 
"Cadbk  of  Action." 

Under  the  code  s^ystem  of  pleading,  where 
there  is  but  one  promise,  agreement,  obligation, 
or  imposed  duty,  there  is  but  one  primary  right, 
one  primary  duty,  and  one  delict,  and  these 
three  combined  constitute  one  "cause  of  action" ; 
and  though  the  pleader  states  the  facts  in  dif- 
ferent ways  because  of  a  doubt  as  to  the  ground 
upon  which  he  will  be  entitled  to  judgment,  or 
a  doubt  as  to  the  facts  which  the  evidence  in 
the  possession  and  under  the  control  of  his  ad- 
versary may  develop,  this  constitutes  a  dupli- 
cate statement  of  one  right  of  action,  and  these 
different  statements  are  not  separate  causes  of 
action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f§  114-117;    Dec.  Dig.  |  53.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cause  of  Action.] 

3.  Plkaoing  (I  369*)  —  SXPABATB  Counts  — 
E1.ECT10N. 

Where  plaintiff  states  his  cause  of  action 
in  different  ways  because  of  a  doubt  as  to  the 
ground  upon  which  he  will  be  entitled  to  judg- 
ment, or  a  doubt  as  to  the  facts  which  the  evi- 
dence may  establish,  it  is  error  to  require  him 
to  elect  upon  which  count  he  will  rely  for  a 
recovery,  and  the  complaint  should  be  consider- 
ed in  its  entirety,  the  evidence  applied  to  the 
whole  pleading,  and  such  relief  granted  as  the 
pleadings  support  and  the  evidence  ju8tifie8.t 

[Ed.  Note.— For  other  casep,  see  Pleading, 
Gent  Dig.  |{  1199-1209;  Dec.  Dig.  {  369.*] 

4.  Bbokers  (g  82*)  —  Actions  fob  Coinas- 
BioNs— Issues,  Proof,  and  Yabianck. 

A  complaint  alleged  that  defendant  employ- 
ed plaintiff  to  sell  certain  mining  claims,  and 
agreed  to  pay  plaintiff  a  commission  of  10  per 
cent,  for  the  sale  thereof,  when  the  sale  was 
made,  and  that  such  claims  were  sold  through 
plaintiff's  efforts.  It  was  then  alleged,  as  a 
so-called  second  cause  of  action,  that  defendant 
employed  plaintiff  to  assist  him  in  selling  such 
mining  properties,  and  to  do  and  perform  serv- 
ices for  defendant  in  finding  a  purchaser;  and 
that  defendant  agreed  to  pay  plaintiff  for  such 
services  10  per  cent  of  the  price  for  which  the 
property  might  be  sold,  whether  the  sale  was 
made  through  defendant's  efforts,  or  the  efforts 
of  plaintiff,  or  the  joint  efforts  and  labors  of 
both.  It  was  contended  that  the  first  cause  of 
action  relied  upon  an  express  promise,  and  the 
second  upon  an  implied  promise.  Plaintiff  tes- 
tified that  he  had  at  one  time  been  interested  in 
the  mining  claims  in  question ;  that  defendant 
asked  him  to  help  to  sell  them,  stating  that  be 
could  be  reimbursed  partly  for  what  he  had  lost 
on  the  claims;  that  they  would  try  and  sell 
them  and  if  they  were  successful  he  would  give 
plaintiff  a  commission,  and  that  whenever  the 
property  was  sold  he  would  pay  10  per  cent, 
commission  for  whatever  services  plaintiff  had 
rendered ;  and  that  he  performed  services  in 
bringing  about  a  sale.  Neld,  that  there  was,  in 
legal   effect,  no  substantial  difference  between 
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the  two  so-called  causes  of  action,  and  the  evi- 
dence was  admissible  and  justified  a  recovery 
under  either  count,  it  being  immaterial  so  far 
as  plaintiff's  ri^ht  to  compensation  was  con- 
cerned, whether  it  was  termed  a  commission  or 
compensation.ft 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §{  101-103;    Dec.  Dig.  f  82.*] 

5.  Action  (|  88*)-Joihdeb. 

Parties  ma^  incorporate  into  one  contract 
as  many  conditions  and  promises  as  they  may 
desire,  and  may  declare  upon  and  enforce  all 
such  conditions  in  one  cause  of  action,  unless 
they  are  so  repugnant  as  to  destroy  each  other. 
[B!d.  Note.— For  other  cases,  see  Action,  Cent 
Dig,  IS  649,  BOB;  Dec.  Dig.  {  38. *I 

6.  Limitation  of  Actions  (S  130*) — New  Ac- 
tion Afteb  Dismissal,  of  Fobmbb  Action. 

A  complaint  in  an  action  in  which  a  non- 
suit was  granted,  and  whicii  was  commenced  be- 
fore the  action  was  barred  by_  limitations,  alleged 
that  defendant'  employed  plaintiff  to  sell  certain 
mining  claims,  and  agreed  to  pay  him  a  commis- 
sion of  10  per  cent,  on  the  selling  price,  and 
that  a  sale  was  brought  about  by  plaintiff.  The 
complaint,  in  an  action  commenced  within  one 
year  after  the  granting  of  the  nonsuit  alleged 
that  defendant  employed  plaintiff  to  assist  him 
in  selling  such  mining  claims  and  to  perform 
services  in  finding  a  purchaser,  and  agreed  to 
pay  plaintiff  for  such  services  10  per  cent,  of 
the  selling  price  when  the  sale  was  made,  wheth- 
er made  through  the  efforts  of  plaintiff  or  de- 
fendant, or  by  the  joint  efforts  and  labors  of 
both.  JBeld,  that  the  causes  of  action  in  both 
complaints  were  the  same;  and  hence  the  sec- 
ond action  was  not  barred  by  limitations,  under 
Comp.  Laws  1907,  {  2893. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {§  539,  545,  553-566;  Dec. 
Dig.  I  i30.*] 

Appeal  from  District  Coni^t,  Salt  Lake 
County;   Gea  6.  Armstrong,  Judge. 

Action  by  D.  J.  WlUiams  against  Joseph 
Nelson.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded, 
vrltli  directions. 

Chris  Mathlson,  of  Salt  Lake  City,  for  ap» 
pellant  Toung,  Snow,  Asliton  &  Tonng,  of 
Salt  Lake  Cit7,  for  respondent 


FRICK,  J.  The  plaintiff  commenced  this 
action  to  recover  a  commission  or  compensa- 
tion for  services  rendered  whicIi  he  alleges 
resulted  in  the  sale  of  certain  mining  prop^ 
erty  owned  by  the  defendant  The  complaint 
contains  what  is  contended  constitutes  three 
"causes  of  action."  In  the  so-called  first 
cause  of  action,  it  is  in  substance  alleged 
that  on  April  23,  1903,  the  defendant  was 
the  owner  of  certain  mining  claims  located  in 
Salt  Lake  connty,  fully  describing  them; 
that  on  or  about  the  30tb  day  of  April,  1903, 
the  defendant  employed  the  plaintiff  to  sell 
said  mining  claims  "and  agreed  to  pay  the 
plaintiflF  a  commission  of  10  per  cent  for  the 
sale  tbereor' — that  Is,  10  per  cent  of  the 
sale  price,  which  "was  to  be  paid  to  this 
plaintiff  by  the  defendant  when  said  sale  was 
made";  that  pursuant  to  said  agreement  the 
plaintiff  showed  said  property  to  prospective 
purchasers,  and,  at  times  opened  negotiations 
with  different  parties  for  the  sale  thereof. 


•For  otbrr  eaaes  im  same  topic  and  section  NUMBER  In  Dee.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezw 
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Wbat  was  done  in  tbat  r^ard  by  plaintiff 
iB  fully  set  lorth.  It  la  further  alleged  "that 
by  reason  of  plaintiff's  continuous  efforts, 
explanations,  illustrations,  and  representa- 
tions to  Jos.  B.  Edmunds  of  the  advantages 
and  values  of  said  mining  property,  the  said 
Jos.  E.  Edmunds  did,  on  the  6th  day  of  De- 
cember, 1006,  pay  to  Joseph  Nelson  (the  de- 
fendant) the  sum  of  $50,000,  and  did  there- 
with purchase  from  the  defendant  all  of  said 
mining  property."  It  is  further  alleged  "that 
said  mining  property  was  sold  through  the 
efforts  of  plaintiff,  and  tbat  said  plaintiff 
was  the  procuring  cause  of  said  sale."  It 
is  then  alleged  that  10  per  cent  is  the  regular 
commission,  and  "that  plaintifTs  services  ren- 
dered during  and  between  the  dates  named 
in  reference  to  the  sale  of  this  property  were 
reasonably  worth  $5,000,  and  that  10  per 
cent  of  the  sale  price  is  Justly  due  and  ow- 
ing to  the  plalntlfr  in  this  action."  It  is 
then  alleged  that  payment  of  said  commission 
was  demanded  and  refused.  For  the  purpose 
of  avoiding  the  plea  that  the  action  was 
barred,  it  was  also  alleged,  in  appropriate 
terms,  that  a  prior  action  upon  the  same 
cause  of  action  had  been  timely  commenced 
but  had  failed  otherwise  than  upon  the  mef- 
it&  Judgment  for  $5,000  was  pray^^  for  in 
tba  flTSt  alleged  cause  of  action.  The  plain- 
tiff then  proceeded  to  state  what  is  termed  a 
second  cause  of  action,  in  which  the  dates 
respecting  the  employment,  the  ovniershlp, 
and  description  of  the  mining  claims  are  pre- 
cisely as  alleged  in  the  first  cause  of  action. 
The  only  difference  between  the  so-called 
first  and  second  causes  of  action  is  that  in 
the  alleged  second  cause  of  action  it  is  stat- 
ed that  the  defendant  employed  the  plaintiff 
'^  assist  the  defendant  in  selling  the  mining 
properties  mentioned  herein  and  to  do  and 
perform  services  for  the  defendant  in  finding 
a  purchaser  therefor,  and  the  defendant 
agreed  to  pay  the  plaintiff  for  said  services 
10  per  cent  of  the  price  for  which  said  prop- 
erty might  be  sold,"  which  10  per  cent,  it  is 
alleged,  was  payable  when  the  sale  was 
made,  "whether  said  sale  was  perfected 
through  the  efforts  of  tliis  plaintiff  alone,  or 
through  the  efforts  of  the  defendant  or 
whether  said  sale  was  perfected  by  the  Joint 
efforts  and  labors  of  both  plaintiff  and  de- 
fendant" What  plaintiff  did  by  way  of 
procuring  a  purchaser  for  said  mining  claims 
Is  again  fully  set  forth,  and  the  date  of  the 
sale,  the  amount  of  the  purchase  price,  and 
the  person  to  whom  sold  are  alleged  in  sub- 
stantially the  same  terms  as  in  the  alleged 
first  cause  of  action.  The  bringing  of  a  prior 
action  is  also  again  stated,  and  Judgment 
prayed  for  the  same  as  in  the  preceding 
cause  of  action.  Practically  the  same  allega- 
tions are  again  repeated  in  what  is  denomi- 
nated a  third  cause  of  action.  To  these 
several  causes  the  defendant  filed  an  answer 
in  which  he  admitted  that  he  was  the  owner 
of  the  mining  claims  at  the  date  alleged,  and 


denied  generally  an  other  allegations  of  the 
complaint  He  also  averred  that  the  alleged 
causes  of  action  were  barred.  A  separate 
answer  was  directed  to  each  one  of  the  al- 
leged causes  of  action. 

The  case  was  tried  to  the  court  without  a 
Jury.  Plaintiff,  in  substance,  testified  that  he 
was  well  acquainted  with  the  mining  claims 
in  question ;  that  at  one  time  he  was  a  stock- 
holder In  a  corporation  which  owned  them; 
that  In  April,  1003,  he  had  a  conversation 
with  the  defendant;  that  the  defendant  then 
stated  to  the  plaintiff  tliat  he,  the  defendant, 
was  not  familiar  with  the  mining  business 
and  wanted  plaintiff  to  help  sell  the  mining 
claims  in  question  and  get  them  off  defend- 
ant's hands;  that  the  defendant  addressing 
plaintiff,  said,  "Xou  have  lost  of  course,  on  it 
[the  mining  claims],  and  you  can  be  reim- 
bursed partly  by  helping  me  sell  this  prop- 
erty, and  now,"  be  said  to  me,  "Dave,  will 
you  take  hold  of  it  and  do  the  best  you  can, 
and  we  will  both  try  and  sell  it  and,  if  suc- 
cessful, I  am  going  to  give  you  a  commission, 
I  will  pay  you  a  reasonable  commission." 
The  witness  farther  testified  that  the  defend- 
ant in  substance,  said  to  him  that  whenever 
the  property  was  sold  the  plaintiff  would 
be  i)aid  10  per  cent  commission  out  of  the 
property  for  whatever  services  he  rendered. 
"He  [meaning  defendant]  stated  it  this  way: 
That  he  wanted  me  to  help  him  in  varioua 
ways,  and  I  would  get  nothing  for  my  serv- 
ices until  the  property  was  sold."  The  wit- 
ness said  that  he  had  several  conversations 
with  the  defendant  from  time  to  time  in 
which  the  latter  substantially  made  the  same 
promises  and  statements  as  we  have  Just  out- 
lined. He  further  testified  tiiat,  pursuant  to 
these  conversations,  he  made  efforts  to  sell 
the  property,  tCai,  for  that  purpose,  showed 
it  to  various  prospective  purchasers  by  tak- 
ing them  to  and  over  the  property;  that  he 
in  particular  labored  with  Jos.  E.  Edmunds 
to  purchase  the  same,  who  thereafter  pur- 
chased it  from  the  defendant  The  plaintiff 
stated  in  detail  what  he  did  in  order  to  bring 
about  the  sale.  Plaintiff's  statements  were, 
to  some  extent  at  least  supported  by  another 
witness,  who  testified  that  he  and  a  Mr. 
Evans  were  prospective  purchasers;  that  the 
defendant  introduced  the  witness  to  tlie 
plaintiff,  and  that  he  "gave  me  the  impres- 
sion" that  the  plaintiff  was  acting  as  defend- 
ant's agent  in  selling  the  property;  that  the 
defendant  said  that  plaintiff  would  show  the 
property  to  the  witness,  and  the  plaintiff 
did  take  the  witness  and  Mr.  Evans  to  the 
property  and  showed  it  to  them;  that  terms 
of  sale  were  discussed  by  the  parties,  but 
they  could  not  agree  upon  a  price.  The  plain- 
tiff introduced  in  evidence  a  warranty  deed 
for  the  mining  claims  in  question  from  the 
defendant  and  wife  to  Jos.  E.  EMmunds 
wliich  was  executed  December  6,  1906,  and  in 
which  the  expressed  consideration  was  $50,- 
000.    Plaintiff  also  testified  that  before  briug- 
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Ing  the  action  be  had  demanded  the  commis- 
sion from  the  defendant,  and  that  the  latter 
refused  to  pay  the  same.  The  complaint  In 
the  prior  action  was  also  Introduced  In  evl- 
denoe. 

In  substance  tbe  foregoing  Is  all  the  evi- 
dence that  was  produced.  When  the  plain- 
tiff rested,  defendant's  counsel  moved  tbe 
court  to  require  plaintiff  to  elect  on  which 
'^use  of  action*'  he  would  rely  for  a  re- 
covery. Plaintiff's  counsel  objected  to  this, 
but  was  compelled  to  elect,  and  did  elect  to 
stand  upon  what  Is  termed  tbe  second  cause 
of  action  In  tbe  complaint  When  counsel 
had  elected  to  stand  on  the  second  cause 
of  action,  counsel  for  defendant  moved  for 
nonsuit,  upon  the  ground  that  it  was  made 
to  appear  that  the  cause  of  action  upon 
which  plaintiff  had  elected  to  stand  was  bar- 
red by  the  statute  of  limitations.  Counsel 
for  defendant  contended,  and  now  contends, 
that  tbe  second  cause  of  action  In  the  com- 
plaint was  not  saved  by  the  prior  action,  for 
tbe  reason  that  It  is  a  separate  and  distinct 
cause  of 'action,  and  is  different  in  its  nature 
and  legal  effect  from  tbe  cause  of  action 
which  was  set  forth  In  the  prior  action. 

[1]  We  have  a  statute  (Comp.  Laws  1907, 
I  2893),  which.  In  effect,  provides  that  if  an 
action  is  commenced  in  due  time,  and 
tbe  plaintiff  "fail  in  said  action  or 
upon  a  cause  of  action  otherwise  than 
upon  the  merits,"  and  tbe  time  within 
which  an  action  can  be  commenced  has  ex- 
pired, tbe  plaintiff  may,  nevertheless,  bring 
a  new  action  within  one  year  after  the  fail- 
ure of  bis  action.  Tbe  allegations  of  the 
complaint  In  tbe  prior  action  are  substan- 
tially the  same  as  those  contained  In  what  Is 
called  tbe  first  cause  of  action  In  tbe  present 
complaint  The  prior  action  failed  otherwise 
than  upon  tbe  merits  for  the  reason  that  the 
court  sustained  a  motion  for  nonsuit  Ubder 
our  statute  the  reason  for  which  a  motion 
for  nonsuit  may  be  granted  is  not  material. 
PlalntlfTs  counsel  Insists  that  the  court  erred 
in  compelling  an  election,  in  sustaining  the 
motion  for  nonsuit,  and  in  entering  Judg- 
ment dismissing  the  complaint 

[2,  3]  We  are  of  the  opinion  that  all  three 
assignments  are  well  founded.  If  anything 
was  attempted  to  be  settled  by  tbe  adoption 
of  code  pleading,  it  was  to  do  away  with  the 
practice  of  separating  a  single  transaction 
into  several  different  causes  of  action ;  that 
is,  if  there  is  but  one  promise,  agreement, 
obligation,  or  imposed  duty,  etc.,  then,  under 
tbe  Code,  there  is,  and  can  be,  but  one  pri- 
mary right  on  the  part  of  tbe  plaintiff,  one 
primary  duty  on  the  part  of  the  defendant, 
and  one  delict,  and  these  three  combined  con- 
stitute the  cause  of  action.  Tbe  facts  con- 
stituting the  right  the  duty,  and  the  delict, 
when  supplemented  by  tbe  amount  or  extent 
of  tbe  injury  or  damages  claimed,  are  re- 
quired to  t>e  stated  In  clear  and  concise  lan- 
guage, and  only  the  operatlTe  facta,  aa  dls- 


tingnished  from  tbe  evidentiary  facts  and 
conclusions,  must  be  stated.  The  pleader  is 
not  required  to  follow  any  particular  form  or 
special  theory  in  stating  the  facts,  and,  if  tbe 
facts  stated  entitle  the  plaintiff  to  any  re- 
lief under  tbe  substantive  law,  then  be  has 
stated  what  Is  termed  a  good  cause  of  action, 
and  the  court  must  enter  Judgment  in  his 
favor  so  far  as  any  attack  upon  the  substan- 
tial sufiSciency  of  the  pleading  is  concerned. 
It  is,  however,  also  well  settled  that  in  case 
there  Is  but  one  right  of  recovery,  but  there 
Is,  nevertheless,  substantial  doubt  in  the 
mind  of  tbe  pleader  with  regard  to  wbether 
he  will  be  entitled  to  Judgment  "upon  one 
ground  or  upon  another,"  or  where  It  is  un- 
certain Just  what  the  evidence  which  is  in 
the  possession  and  under  the  control  of  bis 
adversary  may  develop,  the  pleader  may, 
nevertheless,  state  the  facts  constituting  hl» 
right  of  recovery  in  different  ways.  This, 
under  the  code  system.  Is  denominated  a  "du- 
plicate statement  of  one  right  of  action," 
and,  by  some  writers  and  cou^s,  tbe  dual 
statements  a^e  still  denominated  separate 
causes  of  action.  To  call  such  statements 
different  causes  of  action,  to  our  minds,  is, 
however,  illogical,  not  well  considered,  and 
Is  contrary  to  the  true  spirit  of  the  Code, 
since  one  right  of  recovery,  under  tbe  Code, 
Is  but  a  single  cause  of  action.  It  Is,,  how- 
ever, not  very  material  what  a  duplicate 
statement  of  but  one  right  of  recovery  is  call- 
ed so  long  as  tbe  right  to  make  sucb  state- 
ment and  the  right  of  recovery  are  not  cur- 
tailed or  denied,  as  was  done  In  the  case  at 
bar.  This  court  Is  firmly  committed  to  the 
doctrine  respecting  the  right  of  making  dupli- 
cate statements.  In  Oborndorfer  v.  Moyer, 
30  Utah,  325,  84  Pac.  1102,  tbe  doctrine  is 
stated  in  the  beadnote  In  the  following 
words: 

"Where  a  complaint  contains  two  counts,  one 
on  an  open  account  and  the  other  on  an  ac- 
count stated,  for  the  same  cause  of  action,  a 
motion  to  elect  between  the  coants  was  properly 
denied ;  the  rule  being  that  when  a  plaintiff  has 
*  •  *  a  single  cause  of  action,  and  there  is 
some  uncertainty  as  to  which  he  will  be  able 
to  establish,  be  may  set  forth  his  claim  in  dif- 
ferent counts  so  as  to  include  every  ground  be 
may  have  for  recovery." 

In  addition  to  tbe  cases  there  cited,  see 
WUlard  V.  Carrigan,  8  Ariz.  70,  68  Pac 
638;  Blrdseye  v.  Smith,  32  Barb.  (N.  T.) 
217;  Rucker  v.  Hall,  105  Cal.  425,  88  Paa 
962;  Sussdorff  v.  Schmidt  55  N.  T.  319; 
Clark  V.  Allen,  125  Cal.  276,  67  Pac.  986; 
Phillips  on  Code  Pleading,  {  207. 

If,  therefore,  a  pleader  may  make  a  dupli- 
cate statement  of  bis  rij^t  to  recover  Judg- 
ment it  is  a  plain  and  palpable  invasion,  and 
may  be  a  denial,  of  tbe  right  to  require  him 
to  elect  upon  which  statement  be  will  stand. 
Instances  where  duplicate  statements  are 
required  rarely  arise,  but  the  fact  that  sucb 
is  tbe  case  should  not  affect  the  right  to  make 
them  when  tbe  occasion  arises.  Tbe  com- 
plaint, under  such  dicumstancea,  must  be 
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considered  In  Its  entirety,  and  tbe  evidence 
adduced  mnst  be  applied  to  tbe  whole  plead- 
ing, and  the  court  must  grant  such  reUei;  as 
tbe  pleadings  support  and  the  evidence  Jus- 
tifies. In  this  case  the  court,  however,  erred 
in  compelling  an  election  for  another  reason. 
[4-6]  Jn  truth  and  In  fact  the  allegations 
contained  In  the  so-called  first  cause  of  ac- 
tion were  sufficient  to  admit  all  tbe  evidence 
that  was  produced  and  offered  by  tbe  plain- 
tiff. That  such  is  the  law  is  conclusively  set- 
tled by  what  is  said  in  Casady  v.  Casady,  31 
Utah,  394,  88  Pac.  32.  The  contention  that 
because  the  plalntifT  alleged  in  the  so-called 
first  cause  of  action  that  the  defendant  "em- 
ployed this  plaintiff  to  sell  for  defendant  said 
mining  property,  and  agreed  to  pay  plaintiff 
a  commission  of  10  per  cent,"  and  that  in  the 
so-called  second  cause  of  action  he  alleged 
that  the  "defendant  employed  the  plaintiff  to 
assist  tbe  defendant  In  selling  the  min- 
ing properties,  «  •  «  and  the  defendant 
agreed  to  pay  plaintiff  for  said  services  10 
per  cent  of  the  price  for  which  said  property 
might  be  sold,"  thereby  the  plaintiff  relied 
upon  an  express  promise  to  pay  a  commission 
in  the  first  and  upon  an  Implied  one  in  tbe 
second  cause  of  action,  Is  in  our  Judgment, 
without  any  merit  whatever.  We  confess 
oar  utter  inability  to  understand  why  all 
that  the  plaintiff  testified  to  was  agreed  upon 
could  not  properly  be  included  in  one  agree- 
ment We  are  not  aware  of  any  law  which 
prevents  parties  from  incorporating  into  one 
agreement  as  many  conditions  and  promises 
as  they  may  desire,  and,  so  far  as  we  know, 
there  Is  no  rule  of  practice  or  procedure  that 
denies  them  tbe  right  to  declare  upon  and 
enforce  all  of  the  conditions  contained  in 
such  agreement  in  one  cause  of  action.  Of 
course,  if  the  conditions  should  be  so  repug- 
nant as  to  destroy  each  other  they  might  not 
be  enforceable.  There  are,  however,  no  re- 
pugnant provisions  in  the  agreement  In  ques-. 
tion  here.  The  defendant  certainly  could 
agree  to  compensate  the  plaintiff  for  any 
services  he  might  render  in  finding  a  pur- 
chaser for  the  property.  It  would  seem  that, 
under  the  agreement  as  pleaded  and  testified 
to  by  the  plaintiff,  the  defendant  purposely 
left  open  the  question  of  price  and  terms  un- 
til some  one  who  was  willing  to  purchase  for 
some  satisfactory  price  and  terms  should 
be  found.  Tbe  plaintiff  might  then  offer  to 
sell  the  property  to  some  one  at  a  price  and 
upon  terms  to  be  ratified  by  the  defendant, 
or  the  purchaser  might  directly  deal  with  tbe 
defendant.  In  either  event,  under  the  terms 
of  the  agreement,  the  plaintiff  would  be  en- 
titled to  compensation,  and  it  is  wholly  im- 
material whether  it  is  termed  a  commission 
or  compensation.  All  of  the  foregoing  facts 
are  suflSciently  pleaded  in  the  so-called  first 
cause  of  action,  and  such  was  likewise  the 
case  in  the  second  cause  of  action.  In  fact, 
there  was  but  one  agreement  and  one  cause 
of  action  set  forth  in  tbe  complaint,  and,  while 


a  duplicate  statement  of  the  same  right  at 
action  was  attempted,  the  facts  and  circum- 
stances of  this  case  neither  authorized  nor 
required  a  duplicate  statement  It  is  there- 
fore quite  clear  that,  as  tbe  evidence  now 
stands,  all  of  which  is  vrlthout  conflict  In 
fact,  is  conceded  to  be  true  by  the  motion,  the 
plaintiff  is  entitled  to  findings  and  Judgment 
in  his  favor  upon  the  so-called  first  cause  of 
action.  That  such  is  tbe  law  tbe  authorities 
leave  no  room  for  doubt  See  Hoadley  ▼. 
Savings  Bank,  71  Conn.  599,  42  AfL  667,  44  It. 
B.  A.  321,  where,  in  a  note,  the  cases-  upon 
the  subject  are  collated  by  the  annotator. 
See,  also,  as  bearing  upon  the  question,  Bal- 
ston  V.  Kohl's  Adm'r,  30  Ohio  St  92;  Bucker 
V.  Hall,  supra;  Snssdorff  v.  Schmidt,  supra; 
Clark  V.  Allen,  supra.  This  would,  however, 
also  be  true  even  though  plaintiff  were  Um- 
ited  to  the  allegations  of  the  so-called  second 
cause  of  action,  since,  in  legal  effect,  there 
is  no  substantial  difference  between  the  two 
so-called  causes  of  action.  From  this  it  also 
follows  that  the  cause  of  action  is  not  barred, 
as  was  held  by  the  court  There  is  no  con- 
tention that,  upon  the  face  of  the  pleadings 
at  least,  the  prior  action  was  not  commenced 
in  time,  nor  that  the  present  one  was  not 
commenced  within  the  time  required  by  the 
statute  we  have  referred  ta 

The  court  therefore,  erred  In  requiring  the 
plaintiff  to  elect;  in  holding  that  the  alleged 
causes  of  action  contained  separate  and  dis- 
tinct rights  of  action;  that  there  was  a  va- 
riance between  the  allegations  in  the  so-called 
first  cause  of  action  and  the  evidence  ad- 
duced; and  In  holding  that,  by  reason  of  the 
election,  plaintiff's  right  to  recover  was  bar- 
red. The  Judgment  is  reversed,  and  the 
cause  remanded  to  the  district  court  of  Salt 
Lake  county  with  directions  to  grant  a  new 
trial,  and  to  proceed  with  the  case  in  accord- 
ance with  the  views  herein  expressed.  Ap- 
pellant to  recover  costs. 

McCABTY,  a  J.,  and  STRAUP,  J.,  concur- 
ring. 


(46  UUh,  265) 

COMMBECIAL  NAT.   BANK   OF  SAM? 

LAKE  CITY  et  aL  v.  BBINTON  et  aL 

(No.  2466.) 

(Supreme  Court  of  Utah.     Aug.  11,  1914.     On 

Application  for  Rehearing,  Jan.  2, 1916.) 

1.  PaBTNEBSHIP   ({  296»)— ACTIONS— EVIDKNCK 

—Dissolution.  ,  ,    ,    .  ^ 

In  an  action  on  a  note  and  deed  or  trust 
given  to  secure  a  partnership  debt,  evidence 
lield  to  show  the  dissolution  o!  the  partnership 
before  the  obligations  matured. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  ff  662,  663,  666^78 ;  Dec.  Dig.  ( 
296.*] 

2.  Banks  and  Banking  (J  184*)— Dkfosit*— 
Application  to  Dkbts. 

Where  a  bank  applied  a  debtor's  balance  to 
the  payment  of  notes  before  they  matured,  and 
marked  such  notes  paid,  delivering  them  to  the 
debtor,  titey  were  paid  and  discharged ;    the  act 
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of  the  bank  being  in  accordance  with  tbe  nnder- 
standing  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  M  363-374;  Dec.  Dig.  { 
184.*] 

3.  Pabtnership    (I   286*)— DiBBOLPTioN— Br- 

TSCT  OF. 

To  procure  capital,  one  member  of  a  part- 
nership executed  a  deed  of  trust  to  a  bank  to 
secure  specified  advances.  Thereafter  tbe  part- 
nership was  dissolved,  and  subsequently  firm 
notes  for  the  advances  were  paid  out  of  part- 
nership funds  deposited  with  the  bank  by  tbe 
remaining  partner.  Held  that,  having  been 
paid,  the  remaining  partner  could  not  renew  tbe 
obligations ;  the  deed  of  trust  making  no  provi- 
sion for  such  renewal  or  that  it  should  secure 
any  except  the  stated  obligations. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  634,  645,  650;    Dec.  Dig.  $  285.*] 

On  Application  for  Rehearing. 

4.  M0BTOAa:E8  (J  319*)— Patiient— What  Cow- 
siiTnTES— Evidence. 

In  an  action  on  a  mortgage  given  by_  a  re- 
tiring partner  to  secure  '  firm  notes,  evidence 
held  to  show  that  the  notes,  which  were  mark- 
ed "Paid,"  were  discharged,  and  were  not  mere- 
ly canceled  upon  the  giving  of  renewal  notes. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |$  855-863,  875,  913,  1856,  1366; 
Dec.  Dig.  S  319.*] 

6.  Mortgages  (S  298*)— Payment— What  Con- 
btitutes. 

Before  retiring,  one  member  of  a  firm  gave 
a  mortgage  to  a  bank  to  secure  firm  notes. 
Thereafter  all  of  the  notes,  save  the  fifth,  were 
discharged,  and  it  was  extended.  Meanwhile  the 
remaining  partner  procured  other  advances  from 
the  bank,  and  when  the  fifth  note  became  due 
the  amount  thereof  was  deducted  from  tiis  bal- 
ance, and  the  note  marked  "Paid"  and  surren- 
dered. Held,  that  the  fifth  note  was  discharged, 
notwithstanding  at  the  time  of  the  transaction 
the  remaining  partner  was  indebted  to  the  bank 
in  an  amount  exceeding  his  balance,  and  that  he 
thereafter  incurred  other  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  §{  836-864,  864,  871;  Dec.  Dig.  ( 
298.*] 

Appeal  from  District  Court,  Salt  Lake 
County;   O.  W.  Morse,  Judge. 

Action  by  tbe  Commercial  National  Bank 
of  Salt  Lake  City  and  anotber  against  David 
B.  Brlnton  and  otbers.  From  the  judgment, 
plaintiffs  appeal  as  do  defendants.  A£Brmed 
on  plalntlfls'  api)eal,  and  reversed  and  re- 
manded, witb  directions,  on  tbat  of  defend- 
ants'. 

This  Is  an  action  on  a  promissory  note 
dated  May  8,  1906,  for  $15,000,  and  to  fore- 
close a  trust  deed  given  on  real  estate  to  se- 
cure its  payment 

The  transactions  oat  of  wblcb  this  con- 
troversy arose,  briefly  stated,  are:  In  tbe 
early  part  of  1906  (the  exact  date  Is  not 
shown,  nor  Is  It  material),  H.  D.  Page,  of 
Boise,  Idaho,  and  David  B.  Brlnton,  of  Salt 
Lake  county,  Utah,  entered  Into  a  copart- 
nership to  contract  for  and  do  construction 
work  on  a  United  States  government  irriga- 
tion project,  known  as  the  Boise-Payette 
project,  in  tbe  state  of  Idaho.  Tbe  partner- 
ship, doing  business  as  Page  &  Brlnton,  en- 


tered into  a  contract  with  tbe  United  States 
government  to  do  the  construction  work  men- 
tioned. It  needed  money  to  carry  on  the  work 
and  to  pay  Its  running  expenses  until  pay- 
ments. In  tbe  form  of  United  States  treasury 
warrants,  were  made  by  tbe  government  un- 
der tbe  terms  of  tbe  contract  and  as  tbe 
work  progressed.  Page  entered  Into  negotia- 
tions wltb  the  plaintiff  bank  through  its 
cashier,  H.  P.  Clark,  for  a  loan  of  $15,000. 
Tbe  bank  required  security.  A  few  days 
thereafter  Page  and  Brlnton  went  to  the 
bank  to  arrange  for  the  loan.  Clark  made 
a  memorandum  of  Brlnton's  property  and 
designated  certain  pieces  of  real  estate  as 
satisfactory  security  for  a  loan  of  $15,000.  A 
note  for  tbat  amount  was  signed  by  David  B. 
Brlnton  and  bis  wife,  Susan  Brlnton,  and 
by  Page  &  Brlnton.  A  trust  deed  was  execut- 
ed by  tbe  Brintons  as  security  for  tbe  pay- 
ment of  tbe  note.  Clark,  a  witness  for  tbe 
bank,  testified  regarding  tbe  transaction  in 
part  as  follows: 

"When  it  came  to  fixing  up  tbe  loan,  Mr. 
Page  stated  that  he  would  not  need  all  the 
money  at  one  time.  He  wanted  to  have  the 
matter  arranged  so  that  the  interest  would  not 
begin  until  they  needed  the  money.  I  stated 
that  could  be  arranged  by  holding  the  Brinton 
$15,000  note  and  the  trust  deed  as  collateral 
security  and  executing  other  notes  to  the  bank 
in  different  denominations  which  could  be  used 
from  time  to  time  as  required.  The  four  notes 
dated  May  4th  and  the  note  dated  May  15th 
(19th),  making  a  total  of  $15,000,  were  execut- 
ed in  different  denominations  under  that  agree- 
ment. The  five  notes  and  the  one  note  repre- 
sented only  the  same  loan,  and  they  were  left 
with  the  bank." 

Tbe  respective  amounts  for  which  tbe  five 
smaller  notes  were  executed  were:  $4,000, 
$2,000,  $6,000,  $2,000,  and  $2,000.  Blank 
spaces  were  left  on  these  notes  for  tbe  In- 
sertion of  the  dates  when  tbey  should  begin 
to  draw  interest  and  become  eiteattn.  Tbey 
were  signed  by  Hubert  D.  Page  and  David 
B.  Brinton  and  were  left  wltb  tbe  bank  to  be 
placed  to  tbe  credit  of  Page  &  Brinton  as 
-needed.  Prior  to  tbe  time  any  of  tbe  fund 
represented  by  tbe  notes  was  placed  to  tbe 
credit  of  Page  &  Brlnton,  and  before  the 
partnership  began  work  under  its  contract 
witb  tbe  government.  Page,  after  consulting 
witb  Clark  In  relation  to  the  matter,  pur- 
chased Brlnton's  Interest  in  the  partnership 
business  for  the  sum  of  $6,000.  It  was  un- 
derstood that  Page  should  enter  upon  and 
complete  tbe  construction  work  in  his  own 
bebalf  but  in  tbe  partnership  name.  Tbe 
agreement  dissolving  tbe  partnership  was  re- 
duced to  writing  and  signed  by  Page  and 
Brinton.  The  agreement,  so  far  as  material 
here,  provides  that: 

"The  execution  of  this  agreement  shall  in  no 
wise  change  •  *  *  ,any  liabilities  heretofore 
assumed  by  the  said  firm  of  Page  &  Brinton,  or 
either  member  thereof,  under  such  government 
contracts  aforesaid ;  nor  shall  this  agreement 
in  any  way  affect  the  loan  heretofore  secured 
from  the  Commercial  National  Bank  of  Salt 
Lake  City." 


•For  other  cases  see  same  topic  and  section  NDMBBR  In  Dec.  Dig.  *  Am.  Dig.  Kojr-No.  Series  A  Rsp'r  Indsxs* 
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Prior  to  the  ezecutlon  of  this  agreement, 
Page  Informed  Clark,  throagb  whom  the 
partnership  transacted  most  of  Its  business 
with  the  bank,  that  he  had  purchased  Brln- 
ton's  interest  in  the  partnership  business. 
Brinton,  about  this  time,  also  Informed  Clark 
that  he  had  sold  out  to  Page.  The  bank, 
therefore,  had  notice  of  the  dissolution  of 
partnership.  On  different  dates  between 
May  19  and  July  23, 1906,  the  proceeds  of  the 
five  notes  referred  to  were,  at  the  request  of 
Page,  placed  to  the  credit  of  the  account  of 
Page  &  Brinton.  During  the  month  of  Au- 
gust, 1906,  drafta  aggregating  $27,285.13 
from  the  United  States  treasury,  remittances 
on  the  construction  work,  were  deposited  by 
Page  in  the  bank  and  were  credited  to  the 
account  of  Page  &  Brinton.  The  bank  on 
August  28,  1906,  canceled  four  of  the  notes 
mentioned  and  charged  the  amount,  which 
aggregated  $13,000,  to  the  account  of  Page 
A  Brinton,  leaving  a  credit  balance  of  $2,- 
400.26.  Tbe  other  note  for  $2,000,  which, 
with  the  balance  of  tbe  canceled  notes,  was 
Introduced  in  evidence,  contained  a  notation 
made  in  lead  pendl,  "E^xtended  to  Feby.  2, 
1907,"  and  was  stamped  "Paid"  February  14, 
1907,  with  tbe  bank's  cancellation  stamp. 
Tbe  word  "Paid"  was  also  perforated  In  the 
note.  From  August  28th,  the  date  on  which 
tbe  four  notes  were  paid  and  the  amount 
charged  to  the  account  of  Page  &  Brinton,  to 
and  including  November  26,  1906,  the  ac- 
count at  different  times  showed  an  over- 
draft ;  at  other  times  a  credit  balance.  ~  On 
November  19,  1006,  tbe  account  showed  an 
overdraft  of  $12,456.33.  On  November  20th, 
Page,  In  order  to  take  care  of  this  overdraft, 
gave  tbe  bank  three  notes,  to  which  he  sign- 
ed his  own  name  as  well  as  the  firm  name  of 
Page  &  Brinton.  These  three  notes  aggre- 
gated $13,000  and  bear  date  November  3, 
1900.  On  April  11,  1907,  they  were  stamped 
"Paid"  by  the  bank.  The  word  "Paid"  was 
also  written  across  tbe  face  of  the  notes  in 
red  ink.  It  is  contended  on  behalf  of  the 
bank  that  these  notes  were  "renewal  notes," 
and  that  they  were  given  by  Page  in  lieu 
of  tbe  four  notes  signed  by  Brinton  person- 
ally, and  canceled  by  the  bank  August  28, 
1906,  and  charged  to  tbe  account  of  Page  & 
Brinton.  During  the  month  of  April,  1907, 
Page,  In  order  to  balance  his  overdraft  at 
the  bank,  executed  seven  notes  in  tbe  name 
of  Page  &  Brintdh,  aggregating  $31,000.  It 
does  not  appear  which,  if  any,  of  these  notes 
are  claimed  to  be  "renewal  notes"  and  given 
in  lieu  of  the  three  notes  last  mentioned. 
The  seven  notes  were,  however,  on  different 
dates  between  May  27  and  July  27,  1907, 
stamped  "Paid"  with  the  bank's  cancellation 
stamp.  On  different  dates  between  August 
27,  1907,  and  January  24,  1908,  Page  execut- 
ed notes  to  the  bank  for  various  sums, 
amounting  in  all  to  $83,000,  all  of  which 
were  stamped  "Paid"  by  the  bank  on  or  about 
tbe  dates  on  which  they  matured. 


Again  referring  to  tbe  five  notes  first  plac- 
ed to  the  account  of  Page  &  Brinton,  the 
court  found  that  the  Indebtedness  ($13,000) 
evidenced  by  four  of  these  notes  had  l)e«a 
paid,  but  that  the  indebtedness  evidenced 
by  tbe  note  for  $2,000,  which  was  canceled 
by  tbe  bank  February  14,  1907,  has  not  been 
paid,  and  rendered  Judgment  against  Brin- 
ton for  the  principal  ($2,000)  and  accrued 
Interest    Both  parties  appeal. 

Pierce,  Critchlow  &  Barrette,  of  Salt  Lake 
City,  for  plaintiffs.  Smith  &  McBroom,  ot 
Salt  Lake  City,  for  defendants. 

HcGARTT,  a  X  (after  stating  the  fticta  as 
above).  [1]  We  think  the  contention  made 
on  behalf  of  the  bank  that  the  firm  of  Page 
&  Brinton  was  not  dissolved  is  against  tbe 
undisputed  evidence  and  admitted  facts  and 
is  nntenabl&  Page  testified  on  this  point,  in 
part,  as  follows: 

"Aboat  tbe  22d  day  of  May,  1906,  I  went  to 
the  bank  with  respect  to  this  disaolation  of  the  ' 
partnership.  •  •  ♦  The  business  I  did  was 
with  Mr.  Clark,  tbe  cashier.  I  aoked  him  what 
he  thought  about  it.  He  said :  'Buy  Mr.  Brin- 
ton out.'  He  said  he  would  advance  the  money 
through  the  Commercial.  National  Bank  to  buy 
Mr.  Brinton  out.  ♦  •  ♦  I  paid  Mr.  Brinton 
$5,000  on  account  of  the  partnership.  I  rot 
$4,000  of  this  money  from  the  Commercial  Na- 
tional Bank." 

Brinton  testified: 

"Tbe  $4,000  was  paid  me  by  Page  in  hia 
office  in  Salt  Lake  City.  It  was  paid  the  same 
day  the  contract  [referring  to  the  contract  of 
dissolution]  was  made,  or  perhsps  the  next  day. 
*  *  *  When  I  was  in  the  bank  after  the  22id 
of  May,  I  told  Mr.  Clark  that  I  had  sold  out 
to  Page,  and  be  said  that  he  and  Page  had 
talked  about  it.  *  *  *  He  seemed  to  know 
all  about  it" 

Clark  testified: 

"Page  came  into  tbe  bank  and  stated  that  Mr. 
Brinton  was  involved  in  his  subcontracts  upon 
the  Cottonwood  conduit,  needed  money  to  pay 
off  his  laborers,  and  that  Page  believed  be  could 
buy  out  Brinton's  interest  in  the  Boise  proj- 
ect on  account  of  his  embarrassmpnt  at  that 
time.  Subsequently  he  told  me  that  he  had 
bought  Brinton's  interest  la  the  profit  of  the 
contract" 

We  think  this  evidence,  considered  in  con- 
nection with  Brinton's  failure  to  thereafter 
take  any  part  in  the  management  of  tbe  busi- 
ness or  transactions  entered  into  by  Page 
In  the  name  of  Page  ft  Brinton,  and  Page's 
assumption  of  the  entire  control  of  all  tbe 
assets  of  the  firm  and  conduct  and  manage- 
ment of  the  business  as  his  own,  clearly  es- 
tablishes tbe  dissolution  of  the  iiartnershlpk 
30  eye.  603,  604. 

[2,  3]  The  next  question  presented  is:  Was 
tbe  trust  deed  intended  as  security  for  the 
payment  of  only  the  si)ecified  $16,000  loan  as 
represented  by  the  five  notes  given  at  the 
time  it  was  executed,  or  was  it  Intended  to 
secure  the  payment  of  any  and  all  loans  or  ad- 
vances, not  exceeding  $15,000,  the  bank  might 
make  Page  &  Brinton,  and  to  include  any  loan 
or  advance  made  after  tbe  payment  and  can- 
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«ellation  of  the  five  notes  execated  contem- 
poraneously with  the  deed?  It  Is  rigorously 
contended  on  behalf  of  the  bank  that  the 
note  of  $15,000  and  the  trust  deed  were,  when 
executed.  Intended  to  be  left  on  deposit  with 
the  bank  as  security  for  any  loan  Page  & 
Biinton  might  thereafter  obtain,  or  that 
might  be  obtained  by  either  member  of  the 
partnership  in  the  firm  name,  and  that,  when 
the  five  notes  representing  the  loans  for  which 
they  were  given  should  be  paid,  other  notes 
for  additional  advances  should  be  given  and 
deemed  secured  by  the  original  note  of  $15,- 
000  and  the  trust  deed.  On  the  other  hand. 
It  is  contended  that  the  note  for  $15,000  and 
the  five  notes  evidenced  but  one  and  the  same 
indebtedness,  to  secure  wlilch  the  trust  deed 
was  given,  and  that  it  was  not  intended  and 
was  not  given  to  secure  any  other  indebted- 
ness. It  is  admitted  the  real  Indebtedness,  to 
secure  which  the  trust  deed  was  given,  was 
as  evidenced  by  the  five  notes  first  placed  to 
the  credit  of  the  account  of  Page  &  Brlnton. 
The  trust  deed,  so  far  as  material  here,  pro- 
vides that: 

"David  B.  Brinton  and  Susan  Brinton,  his 
wife,  •  •  •  grantors,  convey  and  warrant 
to  H.  P.  Clark,  trustee,  •  •  •  grantee,  for 
the  sum  of  one  dollar  and  in  further  considera- 
tion of  the  debt  hereinafter  mentioned  and  the 
trusts  hereinafter  constituted  and  set  forth,  the 
following  described  tracts  of  land  [describing  the 
land].  •,  •  •  In  trust,  however,  to  said 
grantee  and  bis  successors  for  the  following  pur- 
poses :  Whereas,  David  B.  Brinton  and  H.  D. 
Page,  as  Page  Sc  Brinton,  have  borrowed  of  the 
Commercial  National  Bank  of  Salt  Lslte  City, 
Utah,  the  sum  of  $15,000,  payable  on  or  before 
September  7,  1006,  •  •  •  said  indebtedness 
being  evidenced  by  one  promissory  note  in  the 
sum  of  $15,000.  •  •  •  Said  note  being  exe- 
cuted by  said  David  B.  Brinton,  Susan  Brinton, 
Page  &  Brinton,  H.  D.  Page,  and  bearing  even 
date  herewith,  and  being  payable  to  the  order 
of  said  •  •  •  bank.  •  •  *  Now,  if  the 
said  note  and  interest  be  well  and  truly  paid 
as  the  same  becomes  due  according  to  the  terms 
of  said  note,  *  *  *  then  this  deed  shall  t>e 
void  and  tne  property  hereinbefore  conveyed 
shall  be  released  at  the  cost  of  said  grantors. 

It  will  be  noticed  that  there  is  nothing  In 
the  deed  of  trust  from  which  it  can  be  infer- 
red that  it  was  given  or  intended  to  secure 
any  Indebtedness  other  than  the  specific  $15,- 
000  loan  therein  mentioned.  It  contains  no 
language  which  indicates  any  other  intention, 
nor  is  there  any  evidence  dehors  the  deed 
showing  or  tending  to  show,  or  from  which  it 
can  be  inferred,  that  the  parties  Intended 
the  trust  deed  to  secure  any  indebtedness 
other  than  the  one  specific  $15,000  loan.  The 
evidence  affirmatively  shows  that  Page  had 
no  authority  from  the  Brintons,  or  either  of 
them,  to  enter  into  any  agreement  or  con- 
tract with  the  bank  to  modify  or  extend  in 
any  particular  any  term  or  provision  of  the 
trust  deed;  nor  did  be,  after  the  dissolution 
of  the  partnership,  have  any  authority  to 
bind  Brinton  by  making  or  renewing  notes  in 
the  firm  name.  It  is  a  well-recognized  rule 
of  law: 

"That,  after  a  dissolution  of  a  partnersliip, 
ndther  of  the  parties  has  implied  authority  to 


bind  the  firm  or  his  copartners  by  making,  re- 
newing, or  indorsing  negotiable  paper  in  the 
firm  name,  and  this  is  true  even  though  the  ob- 
ligation be  given  for  a  firm  debt."  SO  Cye.  668. 
As  we  have  pointed  ont  In  the  foregoing 
statement  of  the  facts,  four  of  these  notes, 
amounting  to  $13,000,  were  paid  by  charging 
the  amount  to  the  account  of  Page  &  Brinton; 
and  the  undisputed  evidence  shows  that  the 
notes  were  stamped  paid  by  the  bank  and 
delivered  to  Pag&  The  notes  were  not  paid 
by  the  execution  of  "renewal  notes"  repre- 
senting the  same  indebtedness.  It  was  more 
tlian  two  months  after  the  four  notes  were 
paid  before  Page  executed  the  three  notes 
which  the  bank  claims  were  given  as  renewal 
notes  for  the  indebtedness,  as  evidenced  by 
the  four  canceled  notes.  And,  as  we  have 
stated,  the  four  notes  secured  by  the  deed  of 
trust  were  paid  (the  Indebtedness  discharged) 
with  money  Page  had  to  his  credit  in  the 
name  of  Page  &  Brinton  In  the  bank.  More- 
over, we  think  it  clearly  appears  from  the 
evidence  that,  at  the  time  the  trust  deed  and 
the  notes  secured  thereby  were  delivered  to 
the  bank.  Page  and  Brinton  expected  that  the 
remittances  they  would  receive  from  the  gov- 
ernment on  their  work  in  the  form  of  United 
States  treasury  drafts  during  the  months  of 
June,  July,  and  August,  1906,  would  be  suf- 
ficient to  i>ay  the  notes  and  to  carry  on  the 
construction  work,  and  that  there  would  be 
no  necessity  to  continue  the  loan  for  the  full 
length  of  time  for  which  it  was  made.  On 
this  point  Brinton  testified,  in  part,  as  fol- 
lows: 

"At  the  time  these  five  notes  were  signed,  it 
was  understood  that  treasury  drafts  would  com- 
mence to  come  in  in  Jnne,  July,  and  August, 
and  that  would  give  us  time  to  get  the  money 
to  pay  the  notes. 

Page  testified; 

"At  the  time  Mr.  Brinton  signed  the  first 
note  for  $16,000,  and  those  other  notes,  we  re- 
quested to  have  those  notes  taken  up  and  can- 
celed. •  •  •  No,  not  at  that  particViIar  date, 
but  whenever  there  was  s  surplus  over  and 
above  the  amount  I  required  at  different  times." 

On  cross-examination  he  testified: 
"Q.  It  was  understood  Mr.  Brinton  would  al- 
low yon  to  use  the  $15,000  capital  that  you  had 
put  into  the  business,  wasn't  it?  A.  Yes,  sir. 
Q.  And  that  was  to  give  you  money  to  carry 
on  your  transactions  as  you  might  need  it  un- 
til the  surplus  came  in  from  the  transaction 
with  the  government,  which  would  enable  you  to 
pay  them  off?  This  is  correct,  isn't  it?  A.  Up 
to  that  date.  Q.  Up  to  September  4th?  A. 
Tes.    That  seems  to  be  the  limit  of  the  note." 

True,  Clark  testified  that: 

"There  was  never  any  understanding  that 
these  notes  should  be  paid  and  canceled  as  ot>- 
ligations  of  Page  &  Brinton  out  of  the  first 
money  that  came  from  the  United  States. 
There  was  never  any  statement  made  as  to  the 
limit  of  time  or  the  period  of  time  during  which 
they  would  need  this  accommodation  by  way 
of  loan  from  the  bank.  The  understanding  was 
that  they  depended  upon  the  progress  of  the 
work." 

If  there  was  no  express  or  tadt  under- 
standing as  to  the  time  limit  of  the  loan  other 
than  that  fixed  by  the  notes,  then  the  time 
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specified  In  the  documents  must  control.  The 
bank,  however,  by  direction  of  Clark,  and 
without  consulting  either  Page  or  Brinton, 
canceled  four  of  the  notes  more  than  two 
months  before  they  matured,  and  charged  the 
amount  to  the  account  of  Page  &  Brinton. 
After  these  notes  were  paid,  the  Page  &  Brin- 
ton account  showed  a  credit  of  |2,61S.58.  It 
therefore  seems  that  CJark  understood  that 
the  notes  were  to  be  paid  when  there  was  suffi- 
cient funds  to  the  credit  of  Page  &  Brinton 
to  cover  the  Indebtedness.  The  court,  there- 
fore, did  not  err  in  finding  that  the  indebted- 
ness of  $18,000,  evidenced  by  the  four  notes 
that  were  stamped  by  the  bank  August  28, 
1906,  was  paid  and  extinguished. 

We  think,  however,  that  the  court  erred  in 
holding  that  the  indebtedness  evidenced  by 
the  other  note  for  $2,000,  secured  by  the 
trust. deed,  which  was  stamped  paid  Febru- 
ary 14,  1907,  and  surrendered  by  the  bank  to 
Page,  had  not  been  paid.  The  evidence  of 
Clark  clearly  shows  that  the  indebtedness 
represented  by  it  was  paid  and  extinguished. 
On  this  point  he  testified  as  follows: 

"Q.  Mr.  Clark,  calline  your  attention  to  the 
date  of  Page  &  Brinton  s  accoant  on  February, 
what  was  the  credit  balance  on  that  date,  1907? 
A.  The  credit  balance  was  $3,115.35.  Q.  And 
calling  your  attention  to  plaintiff's  Exhibit  E 
[the  note  in  question],  I  will  ask  you  when  wag 
that  note  paid  off?  A.  February  14,  1907.  Q. 
After  the  payment  of  that  note,  what  was  the 
credit  balance?    A.  $555.81." 

The  note  having  been  finally  paid,  canceled, 
and  surrendered  to  Page  by  the  bank,  and 
the  debt  evidenced  by  It  extinguished,  the 
question  of  whether  the  bank  could,  under 
the  circumstances  and  after  the  dissolution 
of  the  partnership,  extend  the  time  of  pay- 
ment without  the  consent  or  knowledge  of 
Brinton  becomes,  so  fflr  as  this  case  is  con- 
cerned, unimportant  Counsel  for  the  bank, 
in  support  of  their  contention  that  the  trust 
deed  was  intended  and  was  given  to  secure 
any  advances  that  the  bank  might  make  in 
the  shape  of  loans  to  Page  &  Brinton  during 
the  progress  of  the  construction  work  under 
the  Page  &  Brinton  contract  with  the  gov- 
ernment, cite  and  rely  on  the  following  cases: 
Lawrence  v.  Tucker,  23  How.  14,  16  h.  Ed. 
474;  Commercial  Bank  v.  Cunningham,  24 
Pick.  (Mass.)  270,  35  Am.  Dec  322;  Jones  v. 
Ouaranty  &  Indemnity  Co.,  101  U.  S.  622,  25 
li.  Ed.  1030;  Schuelenburg  v.  Martin  (C.  C.) 
2  Fed.  747;  Courier -Journal,  etc.,  v.  Schaefer- 
Meyer  Brew.  Co.,  101  Fed.  699,  41  G.  C.  A. 
614;  Ripley  t.  Harris,  3  Biss.  199,  Fed.  Cas. 
No.  11,853.  It  will  be  seen,  by  an  examina- 
tion of  these  cases,  that  the  instrument  sought 
to  be  foreclosed  in  each  of  them  expressly 
provided  for  the  payment  of  not  only  a  cer- 
tain specified  sum  or  sums  of  money,  but  for 
future  loans  or  advances. 

In  Lawrence  v.  Tucker  the  mortgage  was 
^ven  "to  secure  a  note  •  *  •  for  $5,500, 
and  such  advances  of  money  as  there  had 
been  Or  might  be  made  within  two  years, 
*    *    *    not  to  exceed  in  all  an  indebtedness 


of  $6,000,"  In  addition  to  the  sum  for  which 
the  note  was  given. 

In  Commercial  Bank  v.  Cunningham  the 
mortgage  was  given,  quoting  the  language  of 
the  court,  "to  secure  the  payment  of  large 
debts  due  to  the  demandants,  and  also  to  se- 
cure any  future  demands  *  *  *  against 
the  Edgartons,  so  long  as  they  should  be  un- 
der any  liabilities  of  any  sort  to  the  demand- 
ants." 

In  Jones  v.  Ouaranty  &  Ind.  Co.,  quoting 
from  the  statement  of  facts  made  by  the 
court: 

"The  mortgage  was  conditioned  for  the  pay- 
ment •  •  •  of  the  amount  that  might  b« 
due  upon  the  instrument  [a  bond]  secured  by  it. 
The  bond  is  set  out  at  length  in  the  record.  It 
states  that  it  was  given  to  cover  any  advances 
then  made  or  thereafter  to  be  made  by  the  guar- 
anty company  to  Cozxins  to  the  amount  of 
$100,000  or  less." 

In  Schuelenburg  v.  Martin,  the  court,  In 
stating  the  facts,  said: 

"The  plaintiffs,  who  are  dealers  in  lumber  at 
St.  Louis,  Mo.,  agreed  to  furnish  to  said  Kul- 
lak,  who  was  engaged  in  the  same  business, 
*  *  *  such  quantities  of  lumber  as  he  might 
order  for  a  period  of  one  year,  on  a  credit  of  60 
days,  provided  no  order  for  more  than  $5,000 
wortii  of  lumber  should  be  made  at  any  one 
time,  and  the  indebtedness  at  no  time  during 
said  year  to  exceed  said  sum  of  $5,000.  To  se« 
cure  the  payment  of  all  bills  or  accounts  for 
lumber  ordered  and  delivered  under  this  ar- 
rangement, the  mortgage  sued  on  was  executed." 

In  Courier-Journal,  etc.,  v.  Schaefer-Meyer 
Brew.  Co.,  the  mortgage  contained  the  fol- 
lowing provision: 

"The  condition  of  this  conveyance  and  trans- 
fer is  such  that  should  said  party  of  the  first 
part  well  and  truly  pay  off  and  discharge  all 
claims,  debts,  and  liabilities  on  which  said  par- 
ties of  the  second  part,  or  any  or  more  of  them, 
may  be  bound  as  sureties  as  aforesaid  or  maif 
become  hereafter  bourul  as  sureties  as  aforesaid, 
to  the  amount  of  $25,000,  within  four  years 
from  the  date  hereof."    (Italics  ours.) 

In  Ripley  v.  Harris  the  mortgage  was  given 
to  secure  the  payment  of  a  bond,  which  pro- 
vided, among  other  things: 

"For  the  payment  to  the  said  Van  Slyke,  or 
assigns,  of  all  money  due  on  any  note  or  notes, 
drafts  or  acceptances,  or  other  evidences  of  debt, 
that  did  or  might  thereafter  esiat  against  John 
Reynolds."     (Italics  ours.) 

It  will  be  noticed  that  each  of  the  fore- 
going cases  is  clearly  distinguishable  from 
the  case  at  bar.  In  each  of  those  cases  the 
mortgage  expressly  provided  for  the  payment 
of  future  loans  or  advances  up  to  a  specified 
sum  and  within  a  specified  limit  of  time, 
whereas  In  the  case  at  bar  the  trust  deed  was 
executed  to  secure  the  payment  of  the  spe- 
cific $15,000,  evidenced  by  tbe  five  notes  men- 
tioned. These  notes  were  made  payable  five 
months  from  the  time  they  were  deposited 
and  left  with  the  bank.  It  was  understood 
by  and  between  the  parties  to  the  transaction 
that  the  partnership  should  be  given  credit 
at  the  bank  for  the  several  sums  represented 
by  the  notes  as  the  money  should  be  needed 
by  it  In  the  prosecution  of  the  construction 
work  under  the  contract  with  the  govem- 
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ment  There  was,  however,  a  ttme  limit  to 
the  loan.  This  was  fixed  and  made  certain 
in  the  notes,  and  there  Is  nothing  In  the  rec- 
ord that  shows,  or  tends  to  show,  that  the 
trust  deed  was  executed  or  was  Intended  to 
seemre  the  payment  of  any  loan  made  by  the 
bank  to  the  partnership  other  than  the  five 
notes  that  were  left  with  the  bank  at  the 
time  of  the  execution  of  the  trust  deed.  Ref- 
erence is  made  to  certain  statements  made 
by  Page  and  transactions  entered  into  by 
him  with  the  bank  after  the  bank  had  notice 
of  the  dissolution  of  the  partnership.  It  is 
argued  on  behalf  of  the  bank  that  these  state- 
ments and  transactions  tend  to  show  that  the 
trust  deed  was  intended  by  the  Brintons  to 
secure  the  payment  of  any  loan,  not  exceed- 
ing $15,000,  that  the  bank  might  thereafter 
make  to  Page  &  Brlnton.  Page  could  not, 
after  the  bank  received  notice  of  the  dlssolu- 
UoD  of  the  partnership,  enter  Into  any  con- 
tract or  incur  any  obligation  with  the  bank 
that  would  be  binding  on  Brlnton,  unless  he 
had  authority  from  Brlnton  to  do  so.  That 
he  had  no  such  authority  is  clearly  shown  by 
the  record.  Page  testified  on  this  point  as 
follows:  "I  had  no  authority  to  obligate  Mr. 
Brlnton."  Brlnton  testified,  and  his  testimo- 
ny is  not  disputed:  "I  will  state  that  the 
Commercial  National  Bank  never  consulted 
me,  either  orally  or  in  writing,  at  any  time 
with  respect  to  the  signing  of  any  of  those 
notes,  nor  with  irespect  to  the  affairs  of  the 
concern  of  Page  &  Brlnton  at  any  time  after 
tbe  22d  of  May,  1906;  nor  did  they  consult 
my  wife." 

It  is  ordered  that  the  cause  be  remanded, 
with  directions  to  the  trial  court  to  set  aside 
the  Judgment  and  to  so  modify  its  findings 
and  conclusions  to  conform  with  the  views 
herein  expressed,  and  to  render  Judgment  as 
prayed  for  by  the  defendants.  Costa  to  the 
defendants. 

STRAUP  and  PRICK,  JJ.,  concur. 

On  Application  for  Rehearing. 

Mccarty,  C.  J.  counsel  for  respondents 
have  filed  a  petition  for  rehearing,  in  which 
they  Tlgoronsly  assail  the  conclusions  arrived 
at  In  the  foregoing  opinion  respecting  the 
note  for  ^,000  which  was  stamped  "Paid 
August  28,  1906."  WhUe  counsel  do  not  di- 
rectly assail  that  part  of  tbe  opinion  In  which 
the  judgment  of  the  lower  court  as  to  the  four 
notes  that  were  paid  August  28,  1906,  is  up- 
held, they  nevertheless,  in  th^r  discussion 
of  the  points  presented  by  their  petition.  In 
effect  challenge  the  correctness  of  that  part 
of  the  opinion.  We  shall  therefore  briefly 
review  the  facts  bearing  upon  the  questions 
discussed  and  referred  to  by  counsel  in  their 
bilet   Counsel  say: 

"TiUs  court  in  its  opinion  proceeds  upon  the 
assumption  that  it  was  the  agreement  and  nn- 
dentanding  that  when  the  five  notes  referred  to 
in  the  findings  were  made  by  Page  &  Brlnton 
they  should  b»  retired  whenever  the  government 


paid  to  Page  &  Brlnton  sufficient  to  cover  tbe 
race  and  interest,  and  that  since  at  one  time 
prior  to  February,  1907,  when  this  note  No. 
3649  was  canceled  by  the  giving  of  a  new  one, 
there  was  in  the  open  account  of  Page  &  Brln- 
ton at  the  Commercial  National  Bank  a  credit 
in   excess  of  $2,000,  it  ebould  be  regarded  as 

faid,  and  that  the  fact  that  it  was  canceled  in 
'ebruary,  1907,  ia  in  some  manner  evidence  of 
the  fact  that  the  S2,000  was  no  longer  secured 
by  the  original  $15,000  note.  This  assumption 
is  contrary  to  the  only  evidence  upon  the  sub- 
ject there  is  In  the  record,  evidence  which  can- 
not be  contradicted." 

And  they  further  say  tliat  for  this  court  t* 

attempt — 

"to  give  effect  to  a  supposed  oral  agreement  be- 
tween the  bank  and  Page  &  Brlnton,  made  at 
the  time  the  notes  in  question  were  executed  in 
May,  1906,  •  •  *  would  be  to  vary  the  terms 
of  the  promissory  note  as  to  its  date  of  maturi- 
ty by  an  oral  agreement" 

On  this  point  Mr.  Brlnton  testified: 
"At  the  time  these  five  notes  were  signed  it 
wag  understood  that  the  treasury  drafts  would 
commence  to  come  in  June,  July,  and  August, 
and  that  would  give  us  time  to  get  the  money 
to  pay  the  notes.'' 

Four  of  these  notes  were  itayable  November 
4, 1906,  and  the  other  note  was  made  payable 
November  19th.  On  August  28th,  three 
months  after  the  dissolution  of  the  partner- 
ship, and  more  than  two  months  before  the 
maturity  of  the  notes,  four  of  the  notes,  ag- 
gregating $13,000,  were  by  the  bank  canceled 
and  tbe  amount  charged  against  the  account 
of  H.  D.  Page,  doing  business  as  Page  & 
Brintoa  On  this  point  Mr.  Clark,  cashier, 
testified: 

"In  the  month  of  August,  1906>  n8,000  of 
the  notes,  •  »  •  'Exhibits  G,  D,  F,  and  G,' 
were— by  my  direction,  I  think— charged  into  the 
account  of  Page  &  Brinton." 

[4]  During  the  trial  of  the  cause  respond- 
ents Introduced  page  upon  page  of  oral  testi- 
mony endeavoring  to  show  that  the  mortgage 
in  question  was  not  only  executed  by  the 
Brintons  to  secure  tbe  notes  mentioned,  but 
was  also  intended  (contrary  to  Its  terms)  to 
secure  the  payment  of  any  future  advance- 
ments that  the  bank  might  make  to  Page  & 
Brinton  as  needed  by  them  In  the  prosecution 
of  the  work  under  their  contract  with  the 
government.  The  oral  and  printed  arguments 
of  respondents'  counsel  in  their  first  discus- 
sion of  the  case  in  this  court  were  mainly  de- 
voted to  this  phase  of  the  controversy.  It 
was  vigorously  contended  that  the  obligation 
represented  by  the  notes  and  mortgage  was 
never  paid,  but  was  continued  in  force  by  the 
execution  of  "redewal"  notes ;  that  is,  as  the 
notes  representing  the  obligation  became  due 
they  were  canceled,  and  new  notes  executed 
in  lieu  of  the  canceled  notes,  and  that  there- 
by the  obligation  became  merged  into  the 
renewal  notes.  Then,  as  now,  counsel  con- 
tended that  the  evidence,  without  confilct, 
showed  that  tbe  debt  which  the  mortgage  was 
given  to  secure  was  carried  along  in  this  way,  . 
and  never  was  In  fact  paid.  The  undlspnted 
facts  referred  to  in  our  former  opinion,  and 
the  testimony  there  quoted,  convinces  ua  that 
counsel  have  misconceived  the  evidence.    The 
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teettmony  <rf  Brlston  and  tbe  voluntary  act 
of  the  bank  In  canceling  four  of  the  notes 
more  than  two  months  before  maturity  were 
not  referred  to  for  the  purpose  of  varying 
the  terms  of  the  notes  as  to  their  dates  of 
maturity,  as  counsel  seem  to  Imply,  but  for  the 
purpose  of  Inviting  attention  to  the  circum- 
stances and  conditions  under  which  the  notes 
were  paid.  We  think  this  clearly  appears 
from  the  opinion.  As  stated,  the  four  notes 
referred  to,  Exhibits  C,  D,  F,  and  6,  were 
canceled  by  the  bank,  and  the  amount  ($13,- 
000)  charged  to  the  open  account  of  Page, 
doing  business  as  Page  &  Brlnton,  more  than 
two  months  before  maturity.  True,  It  ap- 
pears from  the  record  that  on  September  10, 
1906,  Page  wrote  to  the  bank,  and,  among 
other  things,  said : 

"You  will  find,  by  looking  up  my  account, 
that  Mr.  Brinton  and  myself  signed  notes  for 
§15,000.  Four  thousand  doUara,  note  of  which 
I  have  since  taken  up,  but  the  $11,000  should 
remain  to  my  credit 

The  bank,  however,  did  not,  on  receipt  of 
the  letter,  transfer  the  $11,000,  or  any  part 
thereof,  from  the  debit  to  the  credit  side  of 
Page's  account,  but  left  the  account  In  that 
regard  as  It  was  when  the  $13,000  was  charg- 
er against  It  The  evidence  shows  that  from 
the  1st  of  August,  1906,  to  the  latter  part  of 
May,  1007,  Page  deposited.  In  cash  and 
United  States  treasury  drafts,  over  $90,000 
to  the  credit  of  his  account  with  the  bank. 
Clark,  the  cashier,  testified  that  of  this 
amount  $27,285.13  was  deposited  In  August 
Referring  to  Elxbibits  C,  T>,  W,  and  O,  be  fur- 
ther testified: 

"Exhibit  C  was  paid  on  August  10th,  the 
amount  of  the  note,  together  with  interest,  $4,- 
073.77,  was  charged  to  the  account  of  Page  & 
Brinton.  It  was  charged  out  of  the  funds  then 
at  the  bank  to  their  credit  Exhibits  D,  F, 
and  G,  amounting  to  $9,000,  were  paid  August 
28,  1906,  together  witn  interest,  and  were  paid 
out  of  the  credit  balance  to  their  credit  at  that 
time.  After  the  payment  of  these  accounts  on 
that  date,  the  balance  to  the  credit  of  Pa^e  & 
Brinton  was  $2,610.5&" 

Moreover,  the  undisputed  evidence — the  re- 
spondents' evidence — shows  that  no  notes 
were  executed  by  Page  to  the  bank,  either 
in  bis  own  name  or  In  the  name  of  Page  & 
Brinton,  after  the  dissolution  of  the  part- 
nership (May  22,  1906),  untU  nearly  three 
months  after  the  four  notes  referred  to 
were  paid  and  two  weeks  after  their  due 
date.  Clark  testified  that  on  November  19, 
1906,  Page  had  overdrawn  his  account  at 
the  bank  $12,455.63,  that  on  November  20th 
he  executed  notes  to  the  bank  for  $13,000, 
which  amount  was  placed  to  the  credit  of 
Us  account,  and  when  the  bank  closed  for 
the  day  Page's  account  showed  a  balance 
to  his  credit  of  $497iil.  He  also  testified 
as  follows: 

"The  fact  is  that  in  some  cases  notes  were 
given  and  the  proceeds  went  into  the  account 
of  Page  &  Brinton,  and  in  other  cases  notes 
were  given  in  direct  renewal  of  notes  thereto- 
fore existing  without  going  from  their  account 
to  the  books.  Some  of  these  notes  may  have 
been  taken  to  cover  an  overdraft  in  which  case 


they  had  alreadv  drawn  the  money,  and  the 
note  would  be  taken  and  the  amount  credited  to 
cover  the  overdraft" 

It  is  therefore  concInslTely  shown  by  re- 
spondents' evidence  that  notes  were  given 
to  meet  the  overdraft,  and  were.nt^  intend- 
ed as  renewals  of  tbe  four  nbtjes  that  were 
paid  August  28tb.  It  is  idle  for  counsel  to 
contend,  in  tbe  face  of  tbe  forgoing  facts, 
none  of  which  are  disputed,  that  the  tour 
notes  which  were  canceled  August  28th  and 
surrendered  by  the  bank  were  paid  by  Page 
executing  "renewal"  notes. 

[C]  We  shall  now  consider  counsel's  dis- 
cussion of  what  they  claim  were  the  cir- 
cumstances and  conditions  under  which  tbe 
note  for  $2,000,  referred  to  In  the  bill  of 
exceptions  as  "Exhibit  E,"  was  canceled,  and 
briefiy  review  the  evidence  bearing  on  this 
phase  of  tbe  controversy.  Counsel,  in  their 
brief,  say: 

"The  testimony  •  •  •  ahowa  without  po#- 
sibility  of  contradiction  that  the  note  of  $2,000 
ran  on  *  *  *  and  no  request  of  Page  to 
charge  it  against  the  open  account  was  ever 
made.  •  •  •  It  Is  •  •  •  perfectly  appar- 
ent that  there  was  no  money  at  any  time  which 
was  applicable  to  the  payment  of  *  *  *  the 
note,  exceptinf  as  above  stated  by  tbe  renewal 
of  February,  1907.  •  •  •  We  contend  •  •  • 
that  there  is  not  a  particle  of  evidence  in  the 
record,  and  nothing  in  the  entire  case,  which 
tends  to  contradict  the  finding  upon  the  sub- 
ject" 

When  this  note,  Exhibit  E,  became  due, 
November  4,  1906,  which  was  more  than 
five  months  after  the  dissolution  of  partner- 
ship, time  of  payment  was  extended  until 
February  2,  1907.  This  was  done  without 
the  consent  or  knowledge  of  either  Brinton 
or  Mrs.  Brinton.  When  the  note  came  due  It 
was  by  the  bank  canceled  and  the  amount 
charged  against  Page's  open  account  This 
counsel  for  respondents  seem  to  deny.  Clark 
testified  unequivocally  that  the  note  was  . 
paid  by  the  bank  charging  it  against  the 
open  account  His  evidence  on  this  point  Is 
set  forth  In  tbe  foregoing  opinion,  to  which 
we  Invite  attention.  True,  Clark  testified 
that  tbe  bank,  at  the  time  this  note  was 
taken  up,  held  other  notes  executed  by  Page, 
the  proceeds  of  which  were  credited  to  tbe 
open  account,  and  that  U  these  -notes  bad 
been  charged  into  the  open  accotmt  at  tbe 
time  Exhibit  B  was  paid  it  would  have  cre- 
ated an  overdraft  in  the  account  of  several 
thousand  dollars.  This,  however,  in  no  way 
affected  the  transaction  by  which  the  note 
was  charged  against  tbe  open  account  Nei- 
ther is  the  question  of  whether  Exhibit  E 
was  charged  against  the  open  account  at  the 
request  of  Page  or  whether  the  bank  did  it 
on  its  own  volition  important  The  fact  re- 
mains, as  shown  by  the  undisputed  evidence 
adduced  by  respondents,  that  the  note  was 
charged  against  Page's  open  account  And 
there  Is  not  a  scintilla  of  evidence  in  the 
record  that  shows,  or  tends  to  show,  that 
the  note  was  paid  by  the  giving  of  a  re- 
newal note.    When  the  note  was  canceled — 
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■tamped  "Paid" — and  anrrendered  to  Page, 
and  the  amount  thereof  charged  to  the  open 
account,  the  obligation,  In  so  far  as  It  af- 
fected the  Brlntons,  was  discharged.  The 
only  note  executed  by  Page  In  February, 
1907,  was  a  note  for  $5,000.  ThlB  note  bore 
date  of  February  6th,  and  was  payable  April 
7, 1907.  This  is  the  note  referred  to  by  coun- 
sel In  their  brief  filed  in  support  of  the  peti- 
tion for  a  rehearing.  It  was  executed  by 
Page  in  the  name  of  Page  &  Brlnton.  It 
was,  however,  his  personal  obligation.  The 
Brlntons  were  strangers  to  the  transaction. 
The  note,  which  is  in  evidence,  shows  that 
it  was  canceled— stamped  "Paid" — April  7, 
1907.  The  word  "Paid"  was  also  written 
across  the  face  of  the  note  In  red  ink. 

Counsel  contend  that  the  obligation  repre- 
sented by  Exhibit  B  was  merged  in  this  note 
for  $5,000;  that  la,  that  the  note,  to  the 
extent  of  $2,000,  is  a  renewal  note.  This, 
however,  is  only  an  inference  of  counsel, 
which  Is  unsupported  by  evidence.  Moreover, 
we  think  it  may  be  fftirly  inferred  that  if 
the  bank  had  intended  to  continue  to  hold 
the  Brlntons  liable  for  the  payment  of  the 
debt  represented  by  this  particular  note  (Ex- 
hibit E)  it  would  either  have  extended  the 
time  of  payment  with  their  consent  or  have 
bad  them  and  Page  execute  a  new  note  for 
the  amount  Instead  of  pursuing  either  of 
these  courses  it  charged  the  amount  of  the 
note  against  Page's  open  account.  If  this 
does  not  constitute  payment  of  a  note,  it 
would  be  difficult  to  conceive  of  a  transac- 
tion that  would. 

We  have  examined  the  record  in  this  case 
with  more  than  ordinary  care,  and  we  are 
clearly  of  the  opinion  that  the  decision  of  the 
lower  court,  wherein  it  is  held  that  Exhibit  E 
was  not  paid,  is  nnsupported  by  evidence, 
and  that  the  evidence  without  conflict  shows 
that  it  was  paid. 

The  petition  for  a  rehearing  is  denied. 

STBAUP,  3.  On  a  farther  re-examlnatlon 
of  the  record  I,  too,  think  the  petition  should 
be  denied.    The  case,  as  I  view  it,  is  this : 

Page  &  Brlnton,  partners,  to  carry  on  their 
construction  work  in  Idaho,  made  arrange- 
ments with  the  bank  to  borrow  $15,000.  A 
note  for  that  amount  was  executed  by  them 
on  May,  8,  1906,  payable  on  or  before  four 
months  after  date.  To  secure  that,  a  trust 
deed  was  given  by  Brlnton  and  his  wife.  No 
moneys  were  then  paid,  nor  credit  given,  be- 
cause of  the  understanding  that  none  was  to 
be  paid  or  given  until  needed  by  Page  & 
Brlnton.  To  better  facilitate  that,  the  $16,-> 
000  note  was  split  by  Page  &  Brlnton  giving 
five  other  notes — one  for  $4,000,  due  Novem- 
ber 19th,  spoken  of  as  Exhibit  O;  one  for 
$5,000,  due  November  4th,  Exhibit  D;  one  for 
$2,000,  due  November  4th,  Exhibit  B;  one 
tor  $2,000,  due  November  4th,  Exhibit  F; 
and  one  for  $2,000,  due  November  4th,  Ex- 
hibit 6.    It  is  conceded  by  both  parties  that 
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the  five  notes,  aggregating  $16,000,  were  for 
the  same  indebtedness  and  purpose  for  which 
the  first  note  was  given. 

Now,  at  the  threshold,  a  controversy  arises 
as  to  the  purpose  for  which  the  notes  were 
given.  By  the  bank  it  is  contended  that 
they  were  given  for  any  and  all  advances, 
not  exceeding  $15,000,  which  the  bank  might 
make  to  Page  &  Brlnton,  or  to  either  of 
them,  in  carrying  on  the  construction  work; 
that  is,  if  say  $15,000  had  been  advanced  in 
1906,  and  subsequently  repaid,  and  thereafter 
other  advances,  not  exceeding  $15,000,  had 
been  made,  etc.,  the  notes,  and  the  trust 
deed  given  to  secure  them,  evidence  such 
transactions  and  secured  such  advances,  as 
well  as  a  single  and  specific  loan  of  $15,000. 
That  is  disputed  by  the  defendants,  who  con- 
tend that  the  note  and  trust  deed  were  given 
for  but  a  spedflc  and  single  loan  of  $15,000^ 
and  none  other,  and  as  evidenced  by,  and  as 
appears  on  the  face  of,  the  notes  and  the 
deed  themselves.  That  issue,  upon  all  the 
evidence  adduced,  was  found  by  the  trial 
court  in  favor  of  the  defendants  and  against 
the  plalntitC.  I  think  the  finding  is  suffi- 
ciently supported,  and  is  such  as,  on  the  re(y 
ord,  ought  to  have  been  made. 

The  further  question,  then,  is  as  to  wheth-' 
er  these  notes  were  paid.  Upon  that  issne 
the  trial  court  found  that  all  of  them  had 
been  paid  but  one,  the  $2,000  note.  Exhibit 
E,  and  accordingly  granted  foreclosure  of  the 
trust  deed  as  to  that  note  only.  Upon  a  re- 
view of  the  record  we  held  all  the  notes  had 
been  paid,  and  that  the  finding  of  the  court 
of  nonpayment  of  the  $2,000  note.  Exhibit  B, 
was  wrong.  This  holding  particularly  the 
bank  by  Its  petition  has  challenged,  and  con- 
tends is  against  the  undisputed  evidence.  If 
the  bank  is  right  as  to  its  first  contention, 
that  the  notes  were  given  for  any  and  all 
future  advances,  not  exceeding  $15,000,  that 
it  might  make  to  Page  and  Brlnton,  or  to 
either  of  them,  then  is  it  right  as  to  this. 
For  then  it  would  be  no  defense  that  the  first 
or  prior  advances  had  been  paid;  the  evi- 
dence Indisputably  showing  that,  when  the 
transactions  between  the  bank  and  Page 
closed,  he,  for  advances  made  to  him  by  the 
bank,  owed  it  much  more  than  $15,000.  But, 
as  already  observed,  the  court  found,  and  1 
think  the  finding  Justified,  that  the  notes 
were  not  given  for  that  purpose,  but  for  a 
specific  and  single  Ifoan  or  indebtedness. 
Hence,  from  that  viewpoint  do  I  now  consid- 
er the  question  of  payment 

Page  &  Brlnton  were  partners  when  these 
notes  were  given  on  the  8th  of  May,  1906. 
But  that  partnership  was  dissolved  on  the 
22d  of  May  of  that  year.  True,  there  is  a 
controversy  as  to  that  I  think,  however,  the 
evidence  clearly  shows  the  dissolution,  and 
that  the  bank  had  full  knowledge  of  it  The 
court  made  no  finding  as  to  that  issue,  evi- 
dently regarding  it  as  ImmateriaL  I  think  it 
material,  and  further  think  that,  on  the  evl- 
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dence,  there  Is  as  to  that  but  one  finding 
Justifiable,  and  that  Is  a  finding  of  dissolu- 
tion, and  that  the  bank  at  the  time  had  full 
knowledge  of  all  the  terms  and  conditions  of 
the  agreement  of  dissolution.  By  that  dis- 
solution Page  alone  acquired  and  succeeded 
to  the  whole  of  the  partnership  property  and 
business  and  to  all  of  the  proceeds  derived 
therefrom.  What  he  did  thereafter  was, 
hence,  not  as  a  partner,  but  for  himself,  in 
his  Individual  capacity.  It  was  agreed,  how- 
ever, that  be  might  continue  the  business  in 
the  name  of  Page  &  Brlnton,  and,  further, 
that  "this  agreement  shall  not  in  any  way 
affect  the  loan  heretofore  secured  from  the 
Commercial  National  Bank  of  Salt  Lake 
City,"  the  plaintiff.  The  agreement  of  dis- 
solution was  in  writing,  and  at  the  time  of 
Its  execution  was  exhibited  to  the  bank.  Of 
course,  the  dissolution  could  not,  and  did 
not,  affect  the  prior  obligations  assumed  or 
incurred  by  the  partnership,  and  did  not  af- 
fect the  loan  the  bank  theretofore  had  made 
to  Page  &  Brlnton.  The  dissolution,  how- 
ever, is  material  as  It  concerns  the  future 
dealings  between  the  bank  and  Page.  And 
that  is  material  as  bearing  upon  the  question 
of  payment  of  the  notes. 

Between  May  and  July,  1906,  the  whole 
amount  of  the  five  notes,  $15,000,  was  placed 
to  the  credit  of  Page  &  Brlnton  at  the  bank 
subject  to  check.  Page,  in  August  of  that 
year,  from  moneys  received  by  him  from  the 
government,  also  deposited  to  bis  credit.  In 
the  name  of  Page  &  Brlnton,  over  $27,000, 
of  which  over  $8,300  were  deposited  on  the 
lOtb,  over  $15,300  on  the  24th,  and  $3,600 
on  the  29th,  of  August  So,  on  the  10th  of 
that  month,  the  $4,000  note,  Exhibit  C,  was 
charged  against  the  account,  the  note  by  the 
bank  stamped  "Paid  August  10,  1906,"  and 
then  surrendered  and  delivered  to  Page.  On 
August  28th  the  $2,000  note.  Exhibit  6,  the 
$a^000  note.  Exhibit  D,  and  the  $2,000  note. 
Exhibit  F;  were  likewise  charged  against  the 
account,  the  notes  by  the  bank  marked  and 
stamped  "Paid  August  28,  1906,"  and  then 
surrendered  and  delivered  to  Page.  That 
was  a  total  of  $13,000  of  the  $15,000  loan. 
After  thus  charging  that  amount  against  the 
account,  there  still  remained  a  balance  cred- 
it, on  the  2gth  of  that  month,  of  about  $2,- 
400.  It  will  be  observed  that  these  notes 
were  not  then  due— one  of  them  not  until 
November  19,  the  others  not  until  November) 
4,  1906.  The  bank's  officer  having  charge  of 
the  matter  himself  testified  that  those  notes. 
Exhibits  O,  D,  F,  and  O,  were,  under  his 
direction,  charged  against  the  account  on  the 
dates  indicated.  Page,  when  he  learned  that, 
claimed  that  only  the  $4,000  note.  Exhibit 
O,  should  80  have  been  charged,  and  that  the 
remaining  $11,000  should  have  remained  to 
his  credit  But  I  do  not  find  anything  to 
show  that  the  bank  acquiesced  in  that,  or 
ill  aq;  particular  modified  the  charge  which 


theretofore  was  made  under  the  dliectton 
of  the  bank's  officer. 

The  remaining  note  of  $2,000,  Exhibit  B, 
was  not  then  paid.  It  also  was  due  Novem- 
ber 4th.  Payment  of  it  without  the  knowl- 
edge or  consent  of  Brlnton  was  extended  un- 
til February  2,  1907.  On  February  14,  1907, 
it  also  was,  by  the  bank,  marked  and  stamp- 
ed "Paid  February  14,  1907,"  and  then  also 
was  surrendered  and  delivered  to  Page. 
Now,  the  claim  made  is  that  it  in  fact  was 
not  paid,  but  was  merely  renewed  by  tbe 
giving  of  another  note,  or  included  in  other 
notes,  given  by  Page.  As  to  that  but  two 
witnesses  testified — Page  for  the  defendants, 
and  the  bank's  officer  for  the  plaintiff.  Page 
testified: 

"The  note.  Exhibit  E,  for  $2,000,  was  paid; 
but  I  do  not  remember  just  how  it  was  paid. 
I  presume  it  was  charged  to  my  account  I 
don't  know  that  it  was  paid  by  giving  a  new 
note,  but  I  don't  think  so.  I  was  getting  money 
from  the  United  States  government  every 
month.  The  bank  was  getting  money  from  my 
treasury  drafts,  and  I  don't  just  know  how 
they  applied  it" 

The  bank's  officer,  who  had  conducted  all 
the  business  between  the  bank  and  Page  and 
Page  &  Brlnton,  testified: 

"On  February  16,  1907,  the  account  (Page  & 
Brinton)  showed  a  credit  balance  of  $3,115.35. 
The  plaintiff's  Exhibit  B  was  paid,  and  on 
February  14,  1907,  and  after  the  payment  of 
that  note:  there  was  a  credit  buance  of 
$555.81." 

The  testimony  of  these  witnesses,  together 
with  the  presumption  of  payment  from  the 
bank  itself  marking  and  stamping  the  note 
"Paid"  and  surrendering  and  delivering  it 
back,  is  good  proof  that  it  was  in  fact  paid. 
Not  only  is  it  good,  but  also  of  such  weight, 
coming  as  it  does  from  those  who  transact- 
ed the  business,  and  hence  knew  what  the 
fact  in  such  respect  was,  as  to  require  some- 
thing equally  clear  and  'strong  to  overcome 
it  I  find  no  direct  evidence  against  it  I 
theref(«e  look  to  see  what  if  any,  indirect 
evidence  there  is  bearing  on  the  question. 
From  the  1st  of  September  to  the  29th,  the 
account  was  continually  overdrawn.  The 
overdrafts  gradually  Increased  Until  the  27th, 
when  the  overdraft  was  $8,497.01;  but  on 
that  day  a  deposit  was  made  of  $10,296.41, 
leaving  a  credit  balance  of  $441.95.  That 
however,  the  next  day  was  checked  out,  and 
the  account  again  overdrawn,  until  the  2oth 
of  October,  when  the  overdraft  was  $6,767.- 
58.  On  the  next  day,  the  26th,  a  further 
deposit  was  made  of  $7,925.16,  and  on  the 
close  of  that  day  there  was  a  credit  balance 
of  $1,102.82;  but  on  the  next  day  sufficient 
checks  were  drawn  on  the  account  to  create 
another  overdraft  of  $3,071.16.  And  so  the 
overdraft  continued  and  increased  until  the 
19th  of  November,  1906,  when  it  was  $12,453.- 
63.  In  the  meantime,  and  on  November  3, 
1906,  Page  gave  the  bank  three  notes,  all 
payable  April  8,  1907 — one  for  $3,000,  one 
for  $5,000,  and  another  for  $5,000;    in  all. 
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913,000.  Tbese  were  signed  by  Page  alone, 
by  signtng,  "H.  D.  Page,  Page  &  Brinton." 
No  claim  is  made  tbat  tbey  were  signed  or 
delivered  with  the  knowledge  or  consent  of 
Brinton,  or  that  Page  had  any  authority  to 
sign  Brinton's  name,  or  the  firm  name  of 
Page  &  Brinton,  except  sticta  as  Page  had  in 
Tirtne  of  the  partnership  existing  at  the 
beginning,  bnt  which  on  May  22d,  with  full 
knowledge  of  the  bank,  was  dissolved,  and 
Page  after  tbat  authorized  to  use  the  name 
of  Page  &  Brinton  as  and  for  only  his  own 
and  individual  purpose.  The  amount  of 
these  notes,  so  executed  by  Page  alone,  was, 
on  the  20th  of  November,  placed  to  his  ac- 
count, which  be  also  continued  to  carry  in 
the  name  of  Page  &  Brinton,  and  was  given 
credit  therefor,  which  thus  extinguished  his 
overdraft  and  gave  him  a  credit  balance  of 
$497.21.  He,  however,  continued  to  overdraw 
his  account  until  the  3d  of  December,  1906, 
when  his  overdraft  again  was  $8,389.17.  In 
addition  to  that,  there  was  still  the  $2,000 
note>  Exiiibit  D,  /and  the  $13,000  notes, 
which  Page  gave  In  November,  outstanding 
and  unpaid.  And  so  the  account  goes  on 
until  the  14th  of  February,  1807,  when  it, 
with  further  deposits  made  in  the  meantime, 
showed,  as  testified  to  by  the  bank's  officer 
himself,  a  credit  balance,  in  Page's  favor, 
of  $3,115.35.  That,  of  course,  and  also  as 
testified  to  by  the  officer,  included  on  the 
credit  side  the  $13,000  notes  executed  by 
Page  and  the  $2,000  note.  Exhibit  B,  of  Page 
&  Brinton,  given  in  May,  1906.  Ttiat  Is  to 
say,  on  that  day  the  bank,  as  to  the  state 
at  the  account,  was  debtor  to  the  amount  of 
$3,115.35,  and  as  against  this  was  creditor 
to  the  amount  of  the  $2,000  note,  ExUbit 
E,  and  the  $13,000  notes  given  by  Page.  So, 
on  that  day,  the  bank,  as  I  read  the  record 
and  the  testimony  of  its  officer,  deducted 
from  tliat  credit  balance  of  $3,116.35  the 
$2,000  note.  Exhibit  E,  and  marked  and 
stamped  the  note  "Paid,"  and  surrendered 
and  delivered  it  to  Page.  Now  the  argument 
is  that  that  was  not  payment,  because,  when 
the  amount  of  the  outstanding  notes  is  con- 
sidered and  compared  with  the  credit  bal- 
ance. Cage,  or  Page  &  Brinton,  were  debt- 
ors to  the  amount  of  nearly  $12,000,  and 
not  creditors.  Tbat  is  true.  Still  the  bank 
then  could  have  applied  that  credit  balance 
to  ^e  $13,000  notes,  or  could  have  held  it 
subject  to  checks,  or  could  have  applied  it, 
as  I  think  it  did,  to  the  $2,000  note.  Exhibit 
B,  which  then  was  canceled  and  surrendered. 
In  this  connection  it  is  also  to  be  noticed 
that  on  February  6,  1907,  Page,  as  Page  & 
Brinton,  executed  still  another  note  for 
$5,000,  due  one  month  thereafter.  Then,  on 
April  3,  1907,  he,  as  Page  &  Brinton,  execut- 
ed another  note  for  $3,000,  one  for  $5,000, 
and  another  for  $5,000,  all  dae  July  2d;  on 
April  4th,  one  for  $2,000,  dae  July  3d;  on 
April  6tb,  one  for  $5,000,  due  July  5tb,  on 
the  same  day  another,  for  $5,000,  due  July 


6th,  still  another  on  the  same  day,  for  $5,000, 
due  July  6th;  and  on  April  25th,  one  for 
$1,000,  due  June  25th— a  total  of  $31,000. 
No  claim  is  made  that  any  of  these  notes 
were  executed  with  the  knowledge  or  con- 
sent of  Brinton,  or  with  his  Authority,  except 
such  as  Is  claimed  Page  had  in  virtue  of 
the  original  partnership.  The  $13,000  notes 
executed  by  Page  in  November,  1906,  and 
the  $5,000  note  February  6,  1907,  were,  by 
the  bank,  also  marked  and  stamped  "Paid 
April  11,  1907,"  and  were  then  surrendered 
and  delivered  to  Page.  Page  continued  to 
do  business  with  the  bank,  and  between  Au- 
gust, 1907,  and  February  8,  1908,  as  Page  & 
Brinton,  executed  19  other  notes,  aggregat- 
ing $83,000.  These,  as  the  others,  were  also 
executed  without  the  knowledge,  consent,  or 
anthority  of  Brinton.  The  notes  executed 
in  April  of  that  year,  aggregating  $31,000, 
were  by  the  bank  marked  and  stamped 
"Paid,"  some  "May  28,  1907,"  some  "July  2, 
1907,"  the  rest  "July  5,  1907,"  and  all  sur- 
rendered  and  delivered  to  Page.  Between 
February  24  and  Mardi  28,  1908,  Page,  still 
continuing  business  with  the  bank  as  Page  & 
Brinton,  executed  eight  other  notes,  aggre- 
gating $43,000.  These  also  were  executed 
without  the  knowledge,  consent,  or  authority 
of  Brinton.  The  notes,  aggregating  $83,000, 
executed  between  August,  1907,  and  Febru- 
ary 8,  1908,  were  all,  by  the  bank,  marked 
and  stamped  "Paid"  on  various  dates  from 
November  27,  1907,  to  March  23,  1908,  and 
all  surrendered  and  delivered  to  Page.  The 
notes  aggregating  $43,000  were  not  paid; 
that  is  the  amount  the  bank  claims  it  had 
advanced  the  firm  of  Page  &  Brinton,  and 
which  remained  unpaid. 

Now  it  Is  contended  that  the  original  $2,000 
note.  Exhibit  E,  was  in  fact  not  paid,  but 
was  either  included  in  the  $5,000  note  ex- 
ecuted by  Page  February  6,  1907,  or  was  the 
$2,000  note  executed  by  him  April  4th,  or 
was  included  In  some  of  the  other  notes  ex- 
ecuted by  him  in  April,  1907 ;  this  principal- 
ly because  Page  at  that  time,  and  at  all 
times  prior  thereto  and  after  Ite  had  opened 
the  account  with  the  bank,  was  its  debtor 
greatly  in  excess  of  that  amount  There  is 
no  doubt  tbat  the  notes  executed  by  Page 
in  April,  1907,  aggregating  $31,000,  were  in 
part  renewals  of  other  notes  executed  prior 
thereto,  as  were  also  the  notes  executed 
thereafter  in  part  renewals  of  notes  prior 
to  that  time.  But  I  am  unable  to  ascertain, 
on  tbe  record,  that  this  particular  not^  was 
so  renewed,  or  carried,  or  paid.  Q?he  bank's 
officer,  who,  better  than  any  one  else,  knew 
what  the  fact  in  such  respect  was,  did  not 
testify  tbat  that  note  was  paid  by  another  or 
others.  He  testified  that  some  notes  were 
paid  that  way;  bnt  as  some  were  paid, 
stamped,  and  returned,  by  charging  them 
against  the  account  and  deposits  of  moneys 
and  drafts  Page  obtained  from  the  govern- 
ment as  the  work  progressed,   and  others 
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marked  "Paid"  and  retamed  becanae  of  other 
notes  given  In  lieu  of  them,  he  was  unable  to 
identify  or  segregate  the  one  from  the  other. 
Still,  as  to  this  particular  note,  bis  testimony 
was,  not  that  It  was  paid  by  giving  another 
note,  but  that  X>n  February  15,  1907,  Page  had 
a  credit  balance  of  over  $3,000,  and  the  Ex- 
hibit B  was  paid  (not  renewed)  February 
14,  1907,  and  after  the  payment  (not  re- 
newal) of  that  note  "there  was  a  credit 
balance  of  only  $555.81."  Nowhere  by  his 
testimony  did  he  qualify  the  words  "paid" 
and  "payment,"  nor  is  It  otherwise  shown 
that  he,  by  the  use  of  them,  meant  paid 
by  a  renewal  or  the  giving  of  another  note. 
That  is  left  to  argument  and  to  inference. 
Nor  did  he  undertake  to  explain,  or  point 
out,  in  what  manner,  or  by  what  note.  Ex- 
hibit E  was  merely  renewed,  and  not  paid. 
Ttiat  again  is  left  to  argument  and  Infer- 
ence. If  the  bank's  officer,  and  if  not  be 
another  familiar  with  the  transactions  and 
the  account,  was  not  able  to  explain  and 
point  out  with  reasonable  certainty  in  what 
manner  and  by  what  note  Exhibit  B  was 
merely  renewed  or  carried  in  one  or  more 
of  the  several  batches  of  notes  given  there- 
after by  Page,  and  was  still  embraced  or  in- 
cluded in  the  last  batch  aggregating  $43,000, 
it  is  hardly  to  be  expected  that  we  can  do 
that.  At  least,  in  view  of  the  bank's  stamp 
of  unqualifled  payment,  its  surrender  of  the 
note,  and  of  the  testimony  of  its  ofiBcer  that 
it  was  paid,  the  duty  is  cast  on  counsel  to 
point  out,  and  show,  on  the  record,  what 
in  such  particular  is  claimed  by  them.  This 
has  not  been  doue  to  my  satisfaction.  Point- 
ing out  that  Page,  during  all  the  time  of  his 
account  with  the  bank,  was  its  debtor  great- 
ly in  excess  of  the  amount  of  the  note  does 
not  suffice,  for,  manifestly,  between  the  time 
the  $83,000  notes  were  given  and  the  time 
the  $43,000  notes  were  given  bis  notes  from 
his  drafts  and  deposits  were  reduced  nearly 
one-half;  that  is,  about  half  of  them  were 
paid  and  about  half  renewed.  Whether  the 
$2,000  note,  Exhibit  E,  if  not  paid  prior 
thereto,  was  included  in  the  one  or  the  oth- 
er, cannot  be  ascertained.  The  bank's  offi- 
cer seemingly  was  not  able  to  tell,  nor  am  I. 
I  know  I  may  be  in  error  as  to  that,  and 
should  hesitate,  as  I  do,  to  overthrow  the 
finding  of  nonpayment  of  the  trial  court. 
But  this  is  a  case  in  equity,  and  an  appeal 
on  questions  of  both  law  and  fact  On  such 
an  appeal,  with  proper  assignments,  as  here, 
the  litigants  are  entitled  to  a  review  of  the 
record,  and  to  our  judgment,  not  only  as 
to  mere  questions  of  law,  but  of  fact  as  well. 
As  to  the  latter,  our  power  and  duty  in  a 
law  case  are  restricted  to  a  mere  review  and 
consideration  of  whether  there  is  any  suffi- 
cient evidence  to  support  a  verdict  or  findings 
assailed.  But  in  equity  they  are  broader 
than  that  Our  views  as  to  this  are  stated 
in  the  case  of  Campbell  v.  Gowans,  35-  Utah, 
268,  100  Pac.  397,  23  L.  R.  A.  (N.  8.)  414,  19 
Ann.  Cas.  660.    If  here  there  were  a  conflict 


in  the  testimony  respecting  the  question  of 
whether  Exhibit  E  had  or  had  not  been 
paid,  and  what  the  truth  was  concerning  it 
depended  upon  the  credibility  of  witnesaes 
or  the  weight  to  be  given  to  their  testimony,  I 
should  not  hesitate  to  approve  the  finding.  I, 
however,  do  not  find  any  substantial  evidence 
to  support  it,  and  what  I  do  find  requires  a 
contrary  finding. 

The  proposition  may  be  looked  at  from 
still  another  view.  As  already  observed,  I 
think  It  clearly  shown  that  the  partnership 
of  Page  &  Brinton  was  dissolved  May  22, 
1906,  and  that  Page  thereafter  carried  on  the 
business  In  bis  individual  capacity — while 
under  the  firm  name,  still  with  the  bank's 
full  knowledge  as  to  that  That  was  shown, 
not  only  by  the  testimony  of  Page  and  Brin- 
ton, but  also  by  the  bank's  officer.  The  banic 
thus  knew  that  Page  had  no  anthority  after 
that  either  as  a  partner  or  otherwise,  to 
execute  notes  binding  Brinton  for  advances 
made  to  Page  in  carrying  on  the  business 
In  his  individual  capacity.  Because  of  that 
knowledge  of  the  bank,  the  fact  that  Page, 
after  the  dissolution,  signed  the  notes  "Page 
&  Brinton,"  added  nothing  whatever  to  bis 
individual  liability.  If,  now,  it  be  true  that 
the  $2,000  note.  Exhibit  B,  a  partnership 
note,  was  paid  and  surrendered  by  Page  giv- 
ing bis  own  note  for  it  then  why  is  not  that 
as  to  Brinton,  who  did  not  authorize  the 
giving  of  the  new  note,  payment  of  Exhibit 
E?  Certainly,  one  note  may  be  paid  by 
another,  If  the  parties  so  intoid  it  and  if 
given  for  sudi  purpose.  The  bank  could 
have  surrendered  the  partnership  note.  Ex- 
hibit B,  for  Page's  individual  note  and  ob- 
ligation. It  Is  not  the  question  whether  it 
would  naturally  do  that  or  whether  it  was 
wise  to  do  it  The  question  is,  if  Exhibit  B, 
as  claimed  by  the  bank,  was  paid  by  the 
giving  and  the  acceptance  of  another  note, 
was  not  that  Just  what  ,the  bank  did?  It 
of  course  contends  that  Exhibit  B  was  paid 
by  the  giving  and  the  acceptance  of  another 
note  on  the  theory  of  a  continuing  existence 
of  the  partnership,  and  hence  all  the  notes, 
partnership  notes  and  all,  to  the  extent  of 
$16,000,  secured  by  the  deed.  But  if  it  la 
wrong  as  to  Its  two  main  contentions,  the 
purpose  for  which  the  original  notes  and  the 
deed  were  given  and  the  continuing  exist- 
ence of  the  partnership,  then  is  there  noth- 
ing left  to  its  claim  that  Ehchibit  E  was  paid 
by  the  giving  and  acceptance  of  another 
note.  For,  if  those  propositions  are  found 
against  it  then  does  it  follow  that  the  notes 
given  by  Page  after  the  dissolution  were  his 
indlvidnal  notes,  and  nothing  more;  and 
if  Exhibit  E  was  paid  by  the  givl^ig  of  anoth- 
er note,  then  does  it  further  follow  that 
it  was  paid  by  the  individual  note  of  Page. 
And  thus,  with  both  of  those  propositions 
found  against  it,  if  Exhibit  B  was  not  paid 
in  manner  testified  to  by  Page  and  the  bank's 
officer,  I  do  not  see  how  the  bank's  position 
is  bettered  by  the  claim  that  Exhibit  B  was 
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paid  by  the  glTlng  and  acceptance  of  another 
note,  for  that,  aa  Is  seen,  bnt  leads  to  the 
conclnsion  that  it  was  paid  by  the  giving 
and  the  acceptance  of  Page's  Individual 
note.  If  the  bank  is  right  as  to  Its  two  main 
contentions,  then  is  it  entitled  to  a.  fore- 
closure for  the  full  amount  of  the  original 
916,000  notes;  if  wrong,  then  to  none. 

I  see  no  room  for  any  middle  ground,  by 
claiming  that  Exhibits  C,  D,  F,  and  O  were 
paid,  but  that  E  was  not  Either  all  were 
paid,  or  none  was  paid :  and  as  to  that,  and 
for  the  reasons  stated,  I  think  the  record 
requires  a  finding  that  all  were  paid. 

FRICK,  J.  I  concar.  In  view,  however, 
of  counsel's  insistence  that  our  original  con- 
clnsion is  erroneous,  I  feel  constrained  to 
add  a  few  woods. 

I  have  never  entertained  a  doubt  respect- 
ing the  correctness  of  the  conclusions  reached 
in  the  original  opinion,  and  that  those  con- 
clusions strictly  conform  to  both  the  law 
and  the  facts.  In  my  Judgment  the  following 
qnestions  were  the  only  ones  Involved  in 
the  case:  (1)  To  what  amount  did  the  firm 
of  Page  ft  Brinton  become  obligated  in  the 
mortgage  signed  by  Brinton  and  his  wife? 
(2)  Was  said  partnership  dissolved,  as  con- 
tended by  Mr.  Brinton?  (3)  Was  the  $2,000 
note.  Exhibit  E,  paid,  as  contended  by  both 
Page  and  Brinton? 

The  first  question  was  perhaps  one  of 
mixed  law  and  fact.  In  so  far  as  it  was  a 
question  of  law,  I  never  entertained  any 
doubt  with  regard  to  what  the  construction 
of  the  mortgage  should  be,  and  that  the  con- 
struction placed  thereon  by  the  Chief  Justice 
Is  the  correct  one.  So  far  as  it  was  a  ques- 
tion of  fact,  the  trial  court  found  against  the 
contention  of  the  bank,  and,  in  my  Judgment, 
correctly  sa  That  the  firm  of  Page  &  Brin- 
ton was  dissolved,  and  that  the  bank  knew 
of  the  dissolution,  and  also  knew  that  Brin- 
ton, without  his  consent,  express  or  Implied, 
could  not  thereafter  be  held  for  any  sum  in 
excess  of  the  amount  stated  in  the  mortgage, 
are  established  beyond  a  reasonable  doubt. 

The  only  question  that  remains,  therefore, 
is  whether  the  whole  amount  stated  in  the 
mortgage,  and  as  evidenced  by  the  note. 
Exhibit  B,  was  paid.  That  question  is  so 
thoroughly  disposed  of  by  Mr.  Justice 
STRAUP  that  I  do  not  feel  called  on  to 
argue  the  matter  further,  except  to  say  that, 
when  a  creditor  and  holder  of  a  note  marks 
It  "Paid"  and  surrenders  the  evidence  to  his 
debtor,  the  former,  in  case  he  wants 'to  dis- 
pute the  fact  of  payment,  should  be  pre- 
pared to  show  by  some  clear  and  convincing 
proof  why  the  evidence  of  payment  he  him- 
self furnished,  at  a  time  when  there  was  no 
dispute,  nor  likely  to  be  one,  concerning  the 
fact  of  payment  should  not  be  taken  as  true. 
In  this  case  the  bank  has  utterly  failed  to 
make  such  proof.  All  that  are  ofTered  in 
that  regard  are  certain  inferences,  which,  in 


my  Judgment,  are  by  no  means  oondusiTe 
in  favor  of  the  bank's  contention,  but  may 
as    readily   be   construed  in   favoK  of  Mr. 
Brinton. 
The  petition  should  therefore  be  denied. 

CURBT  V.  B<iUITABLE  SUBBTT  CO. 

(Mo.  41M.) 

(Court  of  Appeals  of  Colorado.    Dec.  14,  1914.) 

(30DBTS  (I  488*)— Apfellate  Godbts— Tbahs- 

FEB  TO  COUBT   OF    APPEALS— MoTIOH  TO   B*- 

MAND— FiUNO— Time. 

Laws  1011,  p.  268,  |  6,  provides  that  the 
Supreme  Court  may  transfer  to  the  Court  of 
Appeals  such  cases  aa  it  may  deem  advisable, 
with  certain  exceptions,  and  on  such  transfer 
the  clerk  of  the  Court  of  Appeala  shall  notify 
the  parties  or  their  attorneys  of  record  and  ad- 
vise them  that,  unless  within  30  days  from  the 
date  of  the  notice  a  petition  is  filed  requesting 
remand  to  the  Supreme  Court,  a  waiver  by 
consent  will  be  conclusively  presumed  of  the 
right,  if  anv,  to  a  bearing  by  the  Supreme 
Court  Beli,  that  where  a  case  was  transfer- 
red, and  no  petition  to  remand  was  filed  in  the 
Court  of  Appeals  within  the  time  specified  after 
notice  to  the  attorneys  of  record,  whatever  the 
reason  for  the  delay,  the  Court  of  Appeals,  with 
certain  exceptions,  had  no  jurisdiction  to  grant 
a  petition  to  remand  subseqnently  filed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  1316-^1323 ;  Dec.  Dig.  |  488.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  J.  H.  Teller,  Judg& 

Action  by  James  P.  Curry  against  the  Equi- 
table Surety  Company.  From  a  Judgment 
in  favor  of  the  latter,  the  former  brings  er- 
ror. On  motion  to  transfer  to  the  Supreme 
Court  .Denied. 

Bamett  ft  Campbell  and  Joshua  Orosier, 
all  of  Denver,  for  plalntUt  in  error. 

PEB  CUBIAM.  The  above  case  reached 
this  court  in  due  conise,  under  assignment 
from  the  Supreme  Court,  under  section  6, 
p.  268,  Session  Laws  1011,  of  the  act  creat- 
ing the  <3ourt  of  Appeals.  Within  the  re- 
quired time  the  clerk  of  this  court  by  regis- 
tered mall,  notified  Bamett  ft  Campbell,  at- 
torneys of  record  for  plaintiff  In  error,  of  the 
transfer.  Joshua  Grozler  is  also  attorney  of 
record,  but  the  former  names  appear  first  on 
the  record.  No  application  to  remand  the 
case  to  the  Supreme  Court  was  filed  by  plain- 
tiff in  error  within  80  days  from  the  date 
of  the  notice,  as  provided  by  the  statute. 
The  notice  was  mailed  October  12th,  and 
registered  receipt  signed  by  Bamett  & 
Campbell,  was  returned  to  the  clerk  by  the 
post  office  department  showing  delivery  of 
the  notice  to  that  firm  on  October  14th.  The 
date  of  the  notice  does  not  appear,  but  it 
must  necessarily  have  been  on  October  12th 
or  prior  to  that  time.  November  12th  a 
motion  to  remand  was  filed  with  the  clerk  of 
the  court  signed  by  all  the  attorneys  of  rec- 
ord for  plaintiff  in  error.  The  motion,  how- 
ever, reads  in  part  as  follows:   "Now  comes 
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fhe  plaintiff  In  error,  by  Josbua  Grozier,  one 
of  his  attorneys,"  etc.  It  appears  from  the 
motion  that  Orozler  had  devoted  more  at- 
tention to  this  case  than  his'  colleagues; 
that  be  never  bad  notice,  until  the  time  be 
filed  his  motion,  that  the  cause  bad  lieen 
transferred  from  the  Supreme  Court  to  the 
Court  of  Appeals;  that  the  case  is  the  out- 
growth of  cause  No.  8160,  then  In  the  Su- 
preme Court,  entitled  Curry  v.  Trinkle  Auto- 
mobile Co.  et  al. ;  that  It  would  be  to  the  In- 
terest of  all  parties  concerned  to  have  the 
two  cases  argued  together  in  the  Supreme 
Court;  and  that,  Immediately  upon  learning 
of  the  transfer  from  the  Supreme  Court,  this 
motion  vras  filed. 
Said  section  5  reads,  in  part,  as  follows: 

"And  immediately  upon  such  assignment  and 
transfer  of  causes  so  pending  on  error,  the  clerk 
of  the  Court  of  Appeals,  shall,  by  registered 
mail,  notify  the  parties  to  each  of  said  causes 
or  their  attorneys  of  record,  of  such  transfer, 
and  advise  them  that  unless  within  thirty  days 
from  the  date  of  said  notice  a  petition  be  filed 
requesting  that  the  same  be  remanded  to  the 
Supreme  Court,  a  waiver  by  consent  will  be  con- 
clusively presumed  of  the  right  or  privilege,  if 
any  such  right  or  privilege  exists,  to  a  hearing 
and  determination  of  the  writ  of  error  by  the 
Supreme  Court.  •  •  •  But  in  all  cases  pend- 
ing on  error  thus  transferred,  wherein  no  such 
petition  be  filed  within  the  30  days  mentioned 
in  the  notice,  the  decision  of  the  Court  of  Ap- 
peals shall,  vHth  the  exceptions  specified  in  sec- 
tion 6  of  this  act,  be  final  and  conclusive." 

There  are  some  matters  appearing  In  the 
motion,  which.  If  resting  In  the  discretion  of 
the  court,  would  be  somewhat  persuasive; 
but  we  think  the  Legislalure  has  removed 
from  this  court  the  right  to  exercise  any 
discretion  la  the  consideration  of  the  petition. 
The  statute  reserves  the  right,  in  either  party 
to  the  action,  to  effect  a  return  to  the  Su- 
preme Court  of  any  case  so  transferred,  by 
simply  filing  a  petition  requesting  the  same, 
but  at  the  same  time  expressly  provides  that 
In  the  absence  of  such  petition  consent  to 
the  transfer  will  be  conclusively  presumed. 

The  failure  of  plaintiff  In  error  to  file  such 
petition  to  remand  within  the  time  provided, 
whatever  the  reasons  for  such  failure  may 
be,  bars  him  from  the  right  to  remand,  un- 
less within  certain  exceptions  stated  In  the 
statute,  and  leaves  this  court  without  Juris- 
diction to  grant  the  petition. 

The  motion  will  be  denied. 


(83  Wash.  94) 

SEATTLE,  B.  *  S.  RT.  CO.  v.  Cin  OF 
SEATTLE.     (No.  12127.)  t 

(Supreme  Court  of  Washington.    Dec.  80, 1914.) 

1.  Eminent  Domain    ({  177*)— Pbocbedinos 
— Pabtiks. 

In  a  proceeding  to  condemn  part  of  the 
right  of  way  of  a  railroad  company,  a  receiver 
of  the  company  should  be  made  a  party. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  if  478,  480,  481,  483,  485; 
Dec  Dig.  1 177.*] 


2.  Eminent  Domain  (8  241*)— Pbocsbdings — 

Judgment. 

Where  a  city  sought  to  condemn  portions  of 
a  railroad  company's  right  of  way,  it  was  in- 
equitable to  render  judgment  vesting  the  city 
with  fee  title  to  portions  described,  where  dam- 
ages had  been  awarded  on  the  theory  that  the 
city  desired  a  mere  joint  use  of  the  premises  de- 
scribed ;  for  while  one  having  the  power  of  emi- 
nent domain  may  acquire  the  fee  or  a  less  in- 
terest in  the  property,  the  petition  should  show 
what  right  is  to  be  acquired,  and  damages  should 
be  assessed  on  that  theory. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  621-626;   Dec  Dig.  {  241.*1 

3.  B^MiNKNT  Domain  (J  207*)— PaocEEWNas. 

Where  a  city  desired  a  joint  use  of  a  rail- 
road right  of  way  for  a  considerable  distance, 
the  way  should  not  be  divided  into  zones,  but 
damages  should  be  assessed  for  the  whole  way. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §|  545,  546 ;  Dec.  Dig.  {  207.*] 

4.  Eminent  Domain  (§  207*)-i»BocEEDiNos^ 
JuBT  Question. 

Though  the  title  of  a  railroad  company  to 
its  right  of  way  depended  upon  various  deeds 
and  franchises,  and  prior  litigation  had  fixed  the 
company's  rights  thereto,  the  company  may  de- 
mand that  the  damages  tor  the  acquisition  by  a 
city  for  a  joint  use  in  the  right  of  way  be  de- 
termined as  a  single  right  in  one  verdict,  and  the 
title  of  the  railroad  company  to  the  various  por- 
tions cannot  be  submitted  to  the  jury. 

(Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, C^nt  Dig.  !!  545,  646;  Dec  Dig.  §  207.*] 

5.  Eminent  Domain  (J  128*)— Pboceedinos— 
Damaoes. 

Where  a  dty  condemned  a  joint  use  In  a 
railroad  right  of  way,  and  the  condemnation  ne- 
cessitated a  5  per  cent,  change  of  grade  from  the 
right  of  way  to  the  car  barns  and  shops  of  the 
company,  the  measure  of  damages  is  such  sum 
as  would  enable  the  company  to  readjust  itself 
to  the  new  grade,  so  that  it  would  occupy  the 
same  relative  position  as  it  did  before  condem- 
nation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  349-351 ;  Dec  Dig.  i  1^8.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphries, 
Judge. 

In  the  matter  of  the  petition  of  the  City  of 
Seattle  to  condemn  property  for  the  widen- 
ing of  a  street  From  the  judgment  of  con- 
demnation, the  Seattle,  Benton  &  Southern 
Railway  Company,  a  corporation,  appeal  Re- 
versed. 

Scott  Calhoun,  of  Seattle,  for  appellant. 
Jaa.  E.  Bradford  and  Howard  M.  Findley, 
both  of  Seattle,  for  respondent 

MORRIS.  J.  [1]  Action  by  the  city  of  Se- 
attle seeking  condemnation  of  adjacent  prop- 
erty for  the  purpose  of  widening  Rainier  av- 
enue. Included  In  the  property  affected  was 
the  right  of  way  of  the  railway  company,  va- 
rying In  width  from  10  to  33  feet  throughout 
the  entire  distance  of  about  eight  miles,  and 
tract  80,  Mornlngslde  addition,  upon  which 
the  railway  company  had  erected  Its  shops 
and  car  barns.  The  railway  company  has  ap- 
pealed, alleging  numerous  errors. 

First,  It  is  contended  that  under  the  au- 
thority of  State  ex  reL  Peabody  v.  Superior 
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Court  77  Wash.  593,  138  Pac.  277,  the  reoelv- 
en  of  the  railway  company  should  have  been 
made  parties.  This  contention  must  be  sus- 
tained. The  dty  suggests  that,  because  of  a 
different  showing  as  to  certain  dates  relative 
to  the  action  of  the  federal  and  state  courts 
in  the  appointment  and  discharge  of  receiv- 
ers, the  Peabody  Case  Is  not  controlling.  It 
seems  to  ns,  however,  that  the  same  reason- 
ing is  present  here  as  in  that  case,  and  that 
no  valid  decree  could  be  made  without  the 
presence  of  the  receivers. 

[2,  3]  The  condemnation  ordinance  referred 
to  the  property  of  the  railway  company  to 
be  taken  or  damaged,  as  all  right,  title,  and 
Interest  In  and  to  any  lands  lying  within  the 
limits  of  Rainier  avenue,  belonging  to  the 
Seattle,  Renton  &  Southern  Railway  Compa- 
ny. The  petition  adopted  the  same  language, 
describing  the  right  of  way  with  its  varying 
widths  by  metes  and  bounds,  and  embracing 
a  number  of  dUTerent  descriptions,  some  of 
which  would  describe  but'"a  small  portion  of 
the  right  of  way,  while  others  would  describe 
long  dlstancea  The  dty  was  permitted  by 
the  lower  court  to  try  each  one  of  these  de- 
scriptions separately,  upon  the  theory  that 
the  city  was  not  condemning  the  whole  title 
or  Interest  of  the  railway  company,  but  only 
the  right  to  make  a  Joint  use  for  street  pur- 
poses, which  would  not  interfere  with  the  use 
of  the  railway  company.  The  Jury  in  each 
instance  assessed  the  damages  to  be  awarded 
for  such  Joint  use  at  the  sum  of  $10,  irrespec- 
tive of  either  the  length  or  width  of  the  right 
of  way  embraced  in  that  particular  descrip- 
tion. Judgment  was  entered  upon  these  vari- 
ous verdicts,  the  language  of  which  under 
section  7784,  Rem.  &  Bal.  Code,  would  vest 
the  title  to  these  various  descriptions  In  the 
city  in  fee. 

There  is  nothing  equitable  in  ascertaining 
the  damages  to  be  awarded  upon  the  theory 
of  a  Joint  use  and  then  entering  a  decree  that 
grants  the  entire  use.  Such  procedure  can- 
not be  sustained.  As  was  said  in  State  ez 
rel.  Union  Lumber  Co.  v.  Superior  Court  for 
Thurston  County,  70  Wash.  640, 127  Paa  109: 

"The  law  is  well  settled  in  this  state  that, 
where  the  right  of  eminent  domain  is  given,  that 
right  ma;  be  exercised  in  a  stipulated  manner, 
and  that  the  court  may  in  its  decree  provide  for 
a  limited  use,  or  a  particular  use,  which  shall 
recognize  the  riRhta  of  both  parties  in  the  use 
of  the  land  appropriated  ;  and  that  the  jury  in 
determining  the  compensation  to  be  paid,  shall 
do  so  with  reference  to  the  particular  use  to 
which  the  lands  are  to  be  put  and  the  particular 
method  sought  to  be  adopted  in  the  taking  and 
use  of  the  lands  sought  to  be  appropriated. 
These  and  like  rules  have  been  laid  down  in 
Seattle  &  M.  R.  Co.  v.  Roeder,  30  Wash.  244, 
70  Pac.  498,  94  Am.  St.  Rep.  864 ;  Sute  ex  rel. 
Kent  Lumber  Co.  v.  Superior  Court,  46  Wash. 
516,  90  Pac.  663;  Spokane  Valley  Land  &  Wa- 
ter Co.  V.  Jones  &  Co.,  53  Wash.  37,  101  Pac. 
515;  Olympia  Light  &  Power  Co.  v.  Harris,  58 
Wash.  410,  108  Pac.  940.  If,  then,  a  particular 
use  or  right  may  be  condemned,  we  can  see  no 
objection  to  the  decree  of  appropriation  defi- 
nitely determining  and  adjudicating  the  partic- 
ular use  to  which  the  lands  are  to  be  put  and 


the  particular  manner  in  which  the  right  sought 
is  to  be  exercised.  This  has  ordinarily  Mn 
done  by  stipulation,  or  some  appropriate  method 
employed  at  the  time  of  the  trial  to  ascertain 
the  damages." 

If  the  city,  therefore,  seeks  to  take  less 
than  the  whole,  then  Its  purpose  should.  In 
some  way,  be  clearly  Indicated,  so  that  the 
Judgment  of  condemnation  will  be  a  flnii  and 
absolute  determination  of  the  rights  of  the 
parties,  and  these  rights  should  be  ascertain- 
ed as  a  whole  and  not  piecemeaL  If  It  is  the 
purpose  of  the  city  to  obtain  a  Joint  use  of  the . 
railway  property  for  city  purposes,  the  dam- 
ages, if  any,  should  be  determined  from  such 
Joint  use  of  the  whole  right  of  way,  and  not 
by  dividing  such  right  of  way  luto  zones  and 
determining  each  separately  as  if  it  was  the 
only  use  to  be  determined.  The  vice  of  such 
a  procedure  Is  shown  in  the  several  verdicts 
returned  in  this  case,  wherein  a  uniform  sum 
of  $10  is  determined  to  be  the  damage,  irre- 
spective of  the  length  or  width  of  the  right 
of  way  included  in  that  zone.  Manifestly, 
if  such  a  sum  is  a  Just  estimate  of  the  dam- 
age to  be  awarded  for  a  Joint  use  of  the 
smallest  zone  measured  by  feet,  a  like  sum 
would  seem  inadequate  for  such  a  use  of  the 
largest  zone  measured  by  miles,  Irrespective 
of  the  varying  widths. 

[4]  Answering  this  suggestion,  the  city  con- 
tends that  the  railway  Interest  in  its  right  of 
way  is  determined  by  various  deeds,  franchis- 
es, etc.,  and  that  prior  litigation  has  fixed 
the  tights  of  the  respective  parties  as  to  some 
of  these  varying  zones.  In  so  far  as  the  rail- 
way company's  rights  are  determined  by  vari- 
ous deeds  oi'  franchises,  we  do  not  think  it 
In  any  way  detracts  from  its  right  to  have  the 
damages  for  the  city's  right  of  Joint  user  de- 
termined as  a  single  right  and  In  one  verdict 
In  so  far  as  the  rights  of  the  parties  have 
been  determined  by  prior  litigation.  It  would 
seem  as  though  the  city  should  determine  its 
rights  as  fixed  by  such  litigation,  and  not 
subject  them  to  the  determination  of  the  Jury 
in  this  case  as  influencing  the  amount  of  danv 
ages  to  be  awarded.  This  is  in  eftect  subject- 
ing the  title  as  between  the  city  and  the  rall- 
Tvay  company  to  the  Jury,  which  does  not 
seem  to  us  to  be  proper  in  this  proceeding. 

[{]  Appellant  suggests  a  serious  question 
as  to  whether  or  not  the  city  can  condemn 
the  longitudinal  right  of  way  of  the  street 
railway  so  as  to  deprive  the  railway  compa- 
ny of  Its  use.  But,  Inasmuch  as  it  would 
seem  to  be  the  purpose  of  the  dty  to  condemn 
only  a  Joint  use,  we  will  not  now  undertake 
to  determine  the  question  submitted  by  the 
suggestion.  In  determining  the  damage  to 
the  railway  company  because  of  a  6  per  cent 
change  of  grade  in  the  avenue  adjacent  to 
the  property  occupied  as  shops  and  car  bams, 
the  city  was  permitted  to  proceed  upon  the 
theory  that  the  measure  of  damage  was  the 
amount  necessary  to  readjust  the  tracks  from 
the  main  line  into  the  shops  and  bams  on 
a  5  per  cent  grade  and  the  cost  of  &  concrete 
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r^talikiDS  wall  along  the  property  line,  to- 
gether with  an  amount  estimated  to  be  suffi- 
cient as  an  insurance  against  the  added  risk 
of  operation  upon  a  5  per  cent  grade.  This 
amount  was  estimated  b7  the  city's  witness 
aa  12,156,  which  was  the  sum  fixed  by  the 
Jury  in  its  yerdlct,  showing  the  adoption  of 
this  theory.  This  measure  of  damages  is  in- 
correct The  true  measure  of  damages  Is 
such  a  sum  as  would  enable  the  railway  com- 
pany to  readjust  Itself  to  the  new  grade,  so 
that  It  would  occupy  the  same  relative  posi- 
tion to  the  proposed  grade  as  it  does  to  the 
present  grade.  The  court  so  instructed  the 
Jury  in  one  instance,  but  added  that  they 
might  return  a  verdict  in  such  a  sum  as 
would  enable  the  railway  company  to  read- 
Just  Its  tracks  and  plant  to  the  proposed 
grade,  together  with  the  added  cost  of  opera- 
tion. This,  in  effect,  permitted  the  Jury  to 
determine  the  proper  measure  of  damage  and 
to  return  a  verdict  accordingly. 

Numerous  other  errors  are  suggested,  but 
we  have  said  enough  to  establish  reversible 
error,  and  the  other  assignments  will  not  be 
referred  to. 

The  Judgment  Is  reversed. 

CBOW,  C.  J.,  and  CHADWICK,  GOSB  and 
PABKER,  JJ.,  concur. 

(83  Wash.  77)  ==— 

SECOR  V.  CLOSE,  Sheriff,  et  al.    (No.  12040.) 

(Saoreme    Court    of    Washington.     Dec.    80, 

1914.) 
SAT.E8    (I  474»)— CONDITIOWAI,    Saix— Fiuwo 

OF  Notice— LavT  bt  Cbeditoe. 

Where  property  sold  under  a  conditional 
contract  of  sale  was  returned  in  payment  of 
the  balance  of  the  purchase  price,  a  Bubsequent 
Judgment  creditor  of  the  buyer  cannot  levy  on 
the  property  in  the  hands  of  the  seller,  even 
though  the  contract  of  sale  was  not  Bled,  as 
required  by  Rem.  &  BaL  Code,  {  3670,  to  pre- 
vent the  sale  from  being  absolute  as  to  the  buy- 
er's creditors. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  1391-1402;  Dec.  Dig.  |  474.*] 

Department  1.  Appeal  from  Superior 
Court,  CowUtz  County;  Wm.  T.  Dan^ 
Judge. 

Action  by  George  Secor  against  Ed.  Close, 
as  Sheriff,  and  John  Oadbaw.  Judgment  for 
plaintiff.    Defendants  appeal.    AtQrmed. 

B.  L.  Hubbell,  of  Kelso,  for  appellants. 
MaGllI,  McKenney  &  Brush,  of  Kelso,  for 

respondent 

PARKER,  J.  The  plaintiff,  George  Secor, 
claims  title  to  i>er8onal  property  levied  upon 
by  the  sheriff  of  Cbwlltz  county,  at  the  in- 
stance of  the  defendant  John  Gadbaw,  under 
an  execution  upon  a  Judgment  rendered  in 
his  favor  against  A.  C  Luther  and  W.  B. 
Mitchell,  copartners.  The  plalntifTs  claim 
was  made,  and  trial  had  in  the  superior  court. 
In  pursuance  of  sections  573-577,  Rem.  &  Bal. 
Code,  relating  to  adverse  claims  to  proper- 


ty levied  upon.  Findings  and  Judgment  be- 
ing rendered  in  favor  of  the  plaintiff,  estab- 
lishing his  title  to  the  prt^erty  and  annulling 
the  levy,  the  defendants  have  appealed  there- 
from to  this  court 

On  May  14,  1912,  respondent  waa  the  own- 
er of  a  shingle  mill  In  Cowlitz  county.  On 
that  day  he  entered  into  a  contract  of  con- 
ditional sale  of  the  mill  to  Luther  ft  Mitchell, 
and  delivered  to  them  possession  thereof; 
the  condition  of  the  sale  being  that  the  title 
to  the  mill  should  remain  in  respondent  until 
full  inyuient  of  the  purchase  price.  Re- 
spondent failed  to  cause  the  contract  of  con- 
ditional sale  to  be  filed  in  the  office  of  the 
county  auditor  within  10  days,  or  at  all,  aft- 
er delivering  possession  of  the  mill  to  Lather 
&  Mitchell,  and  thereby  the  sale  became  ab- 
solute as  to  subsequent  creditors  in  good 
faith,  under  the  provisions  of  section  3670, 
Rem.  te  BaL  Code.  Thereafter,  on  July  2, 
1913,  Luther  &  Mitchell  surrendered  {losses- 
sion  of  the  mill  to  respondent  and  all  claim 
of  title  thereto,  in  full  payment  of  the  bal- 
ance due  upon  the  purdiase  price,  only  a 
small  portion  of  which  had  theretofore  been 
paid.  It  is  not  contended  that  the  mill,  after 
its  use  by  Luther  &  Mitchell  for  a  period  of 
over  a  year  after  receiving  possession  there- 
of from  respondent,  was  of  greater  value 
than  the  balance  due  upon  the  purchase 
price.  Over  six  months  thereafter,  on  Jan- 
uary 13,  1914,  appellant  Gadbaw  obtained  a 
Judgment  against  Luther  &  Mitchell  for  the 
sum  of  $373,  in  the  superior  court  for  Cow- 
litz county.  In  that  case  effort  was  made  by 
appellant  Gadbaw  to  have  his  claim  decreed 
to  be  a  lien  upon  the  mill,  including  respond- 
ent's interest  therein.  This  claimed  relief 
was,  however,  denied  by  the  court,  and  the 
action  dismissed  as  to.  respondent,  who  had 
been  made  a  defendant  therein.  That  ad- 
judication touching  appellant  Gadbaw's 
claimed  rights  as  against  respondent  remains 
in  force  and  unappealed  from. 

Contention  is  made  by  counsel  for  appel- 
lants that  the  trial  oonrt  erred  in  finding,  as 
it  did  In  substance  that  the  mill  was  sur- 
rendered by  Luther  &  Mitchell  to  respondent 
in  payment  of  the  balance  due  upon  the  pur- 
chase price  thereof.  A  review  of  the  evi- 
dence to  which  onr  attention  has  been  called 
by  the  abstract  convinces  us  that  the  evi- 
dence clearly  preponderates  In  favor  of  the 
view  of  the  trial  court  on  this  question. 
Other  facts  of  the  case  are  undisputed,  as 
above  summarized. 

But  little  is  necessary  to  be  said  touching 
the  law  of  the  case.  Some  contention  is 
made  by  counsel  for  appellants,  seemingly 
rested  upon  the  theory  that  appellant  Gad- 
baw's rights  have  been  secured,  as  he  claims 
them  here,  by  the  failure  of  respondent  to 
file  In  the  office  of  the  county  auditor  the  con- 
ditional sale  contract,  and  by  Oadbaw  be- 
coming a  subsequent  creditor  in  good  fblth 
of  Luther  &  Mitchell.    We  are  quite  unable 
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to  see  that  tbeae  fftcts  are  of  any  arall  to 

appellants  here.  These  facts  show  nothing 
more  than  that  the  sale  of  the  mill  to  Luther 
A  Mitchell  became  in  law  an  absolnte  In- 
stead of  a  conditional  one,  as  to  subsequent 
creditors  in  good  faith.  But  this  did  not 
prevent  Luther  &  Mitchell  returning  the  mill 
to  respondent  in  payment  of  the  balance  due 
upon  the  purchase  price  thereof,  even  though 
they  thereby  preferred  respondent  as  a  credi- 
tor, in  the  absence  of  the  value  of  the  mill  at 
that  time  being  In  excess  of  the  balance  due 
ni)on  the  purchase  price,  or  some  other  ele- 
ment of  bad  faith  or  fraud  entering  into  th« 
transaction. 

This  is  not  an  insolvency  or  bankruptcy 
proceeding,  wherein  might  be  sought  the  set- 
ting aside  of  this  settlement  of  the  Luther  & 
Mitchell  debt  to  respondent,  if  prosecuted 
with  due  diligence.  Appellant  Oadbaw  was 
a  mere  creditor  of  Luther  &  Mitchell  at  the 
time  of  their  surrender  of  the  mill  to  re- 
spondent In  payment  of  the  balance  due  upon 
the  purchase  price.  He  had  no  lien  upon 
the  mill,  nor  did  he  even  have  bis  claim  re- 
duced to  Judgment  against  Luther  &  Mitchell 
until  more  than  six  months  after  the  surren- 
der of  the  mlU  by  them  to  respondent  in  pay- 
ment of  their  debt  This  preference  payment 
of  their  debt  was  not  unlawful  to  the  extent 
that  it  can  be  ignored  in  the  sole  interest  of 
appellant  Gadbaw,  who  was  not  a  lien  credi- 
tor at  the  time  of  the  preference,  whatever' 
might  have  been  done  in  an  Insolvency  or 
bankruptcy  proceeding,  timely  prosecuted  In 
the  Interest  of  all  the  creditors  of  Luther  & 
Mitchell,  looking  to  the  setting  aside  of  the 
preference. 

The  Judgment  is  affirmed. 

OROW,  O.  X,  and  CHADWICK,  MORBIS, 
and  60SB,  JJ.,  concur. 


(n  WMh.  B) 

KELLY  ▼.  CITT  OF  SPOE^ANB. 
(No.  12187.) 

(Supreme  Court  of  Washington.     Dee.  28, 
1914.) 

1.  Appkal  aitd  Bbbob  (|  10S6*)— Habioxsb 
Ebkob— Exclusion  of  EvioEif ck. 

Where,  in  an  action  for  injuries  to  a  pe- 
destrian stepping  into  a  bole  in  a  sidewalk,  the 
location  and  dimensions  of  the  hole  were  testi- 
fied to  by  three  witnesses  besides  the  pedes- 
trian, and  they  were  in  eobstantial  harmony 
with  each  other,  error  in  ezclusion  of  a  photo- 
graph which  merely  showed  a  small  shadow  near 
the  inside  of  the  walk,  practically  where  all  of 
the  witnesses  located  the  bole,  but  not  showing 
that  there  was  no  hole  into  which  the  pedestrian 
could  have  stepped,  mast  t>e  disregarded,  as  not 
affecting  the  substantial  rifrhts  of  the  city,  with- 
in Rem.  &  BaL  Code,  |  307. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  4187-4193,  4207;  Dec. 
Dig.  I  1056.*] 

2.  EVIDENCS    (§1    195,    869*)— DKMORBTBATITa 
EVIDENCK— PhOTOOBAFHS— MODXLS. 

The  practice  of  admitting  photographs  and 
models  in  evidence  in  all  proper  cases  should  be 


encouraged,  and  thereby  give  the  Jury  and  (be 
court  a  clearer  comprehension  of  the  physical 
facts  than  can  be  obtained  from  the  testimony 
of  witnesses. 

[Ed.  Note.— For  other  eases,  see  EMdeno^ 
Cent  Dig.  ({  680,  1509-1612;  Dec  Dig.  H 
ISIS,  369.*] 

3.  MuNiciPAi.  CoBPOBATiona  (i  763*)— Cabb 
or  Stbeets. 

A  city  must  use  reasonable  care  to  main- 
tain its  streets  and  sidewallts  in  a  reasonably 
safe  condition  for  traveL 

[Ed.  Note. — For  other  cases,  see  MnnicipjJ 
Corporations,  Cent.  Dig.  {|  1612-1615;  Dee. 
Dig.  i  763.*] 

4.  Municipal     Cobpobations     (|     821*)  — 
Stbketb— Caju  Requibed  or  Pedestbians. 

A  pedestrian,  who  has  no  knowledge  to  the 
contrary,  may  proceed  on  the  assumption  that 
the  city  has  exercised  reasonable  care  to  main- 
tain its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  travel,  and  mere  momentary 
diversion  of  the  attention  of  a  pedestrian  is 
not,  as  a  matter  of  law,  contributory  negligencj). 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  174&-1757;  De& 
Dig.  i  821.*j 

5.  MUNICIPAI.   Cobpobatiorb    ({   807*)— Usi 
or  Sidewalks— RiQHTB  or  Pbdestbiars. 

A  pedestrian  may,  as  a  matter  of  law,  trav- 
el on  any  part  of  an  unobstructed  sidewalk,  and 
the  court  may  not,  as  a  matter  of  law,  say  that 
the  pedestrian  walking  near  the  aide  of  a  side- 
walk, instead  of  the  center  thereof,  was  guilty 
of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1679-1681;  Dec 
Dig.  I  807.*] 

Department  1,  Appeal  from  Superior 
Court  Spokane  County;  B.  H.  Sullivan, 
Judge. 

Action  by  Elizabeth  EeUy^  against  the 
City  of  Spokane.  From  a  'judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

H.  M.  Stephens,  Wm.  B.  Richardson,  Ern- 
est B.  Sargeant  and  Dale  D.  Drain,  all  of 
Spokane,  for  appellant  Soott  &  Campbell, 
of  Spokane,  for  respondent 

OOSE,  J.  This  action  was  brought  to  re- 
cover compensation  for  personal  Injuries  sus- 
tained by  the  plaintiff.  She  claims  that  sh« 
stepped  into  a  hole  In  a  sidewalk  in  one  of 
the  business  streets  of  the  defendant  city, 
causing  her  to  fall  in  such  a  manner  as  to 
Inflict  upon  her  serious  bodily  injuries.  The 
Jury  accepted  her  view  of  the  case,  and  Its 
verdict  was  made  effective  by  a  judgment 
This  apijcal  followed. 

The  material  facts  fall  within  a  very  nar* 
row  compass.  The  respondent  said  that  she 
was  traveling  north  on  the  west  side  ct 
Post  street  a  business  street  in  the  city  of 
Spokane;  that  in  crossing  the  track  of  the 
Northern  Pacific  Railway  Company  she 
kept  close  to  the  west  margin  of  the  street 
in  order  to  avoid  the  sweep  of  a  crossing 
guard,  which  she  feared  might  be  suddenly 
lowered;  that  at  a  point  a  few  feet  north 
of  the  crossing  and  a  few  inches  from  the 
inside  of  the  walk  she  stepped  into  a  hole 
in  the  brick  walk  about  10  Inches  by  12  Inches 
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In  dimensions,  and  fell  and  was  seriously  in- 
jured. She  said  she  was  seeking  to  avoid 
two  elements  of  danger,  viz.,  the  sweep  of 
the  crossing  guard  In  event  It  should  be  sud- 
denly let  down,  and  passing  engines,  and 
that,  with  her  attention  momentarily  divert- 
ed by  these  thoughts,  she  stepped  into  the 
bole  without  observing  its  presence.  She  al- 
so said  that  the  hole  extended  to  within  2 
or  S  inches  of  the  building,  and  that,  whilst 
she  had  before  traveled  the  walk,  she  had 
not  observed  the  hole.  Another  witness  said 
that  the  hole  bad  been  there  for  a  consider- 
able period  of  time  before  the  plaintiff  met 
her  injury.  All  the  witnesses  agree  that  the 
hole  was  about  10  inches  by  12  Inches  In 
dimensions,  and  that  It  extended  to  within  a 
few  Inches  of  the  building.  The  walk  was 
made  of  bricks  5  inches  in  width,- 10  inches 
in  length,  and  2%  inches  in  thickness.  There 
was  a  hiatus  in  the  walk  of  probably  two 
bricks.  The  evidence  does  not  show  whether 
the  bricks  were -left  out  in  the  beginning  or 
were  later  removed.  The  significant  fact 
is  that,  under  all  the  evidence,  the  gap  was 
there. 

At  the  dose  of  the  respondent's  evidence 
the  appellant  challenged  its  sufficiency.  The 
challenge  being  denied,  It  then  sought  to  in- 
troduce a  photograph  in  evidence.  This  was 
rejected,  whereupon  plaintiff  again  challeng- 
ed the  sufficiency  of  the  evidence  and  rested 
its  case.  The  errors  claimed  are:  (1)  The 
rejection  of  the  photograph ;  and  (2)  the  de- 
nial of  the  challenge  to  Ijbie  sufficiency  of  the 
respondent's  evidence. 

[1]  The  photograph  was  rejected  because 
the  court  was  evidently  of  the  opinion  that 
it  had  not  been  sufficiently  identified;  that 
is,  because  It  was  not  shown  to  correctly 
photograph  the  hole  with  respect  to  its  prox- 
imity to  the  adjacent  building.  The  respond- 
ent's witnesses  on  cross-examination  said 
that,  while  it  did  not  seem  in  some  respects 
to  correspond  with  their  recollection  of  the 
location  of  the  hole,  it  was  substantially  cor- 
rect. Assuming  that  the  photograph  was 
sufficiently  identified,  and  that  the  refusal  of 
the  court  to  admit  it  in  evidence  was  error, 
we  think  it  was  error  without  prejudice. 
The  photograph  merely  shows  a  small  shadow 
near  the  inside  of  the  walk,  practically  where 
all  the  witnesses  located  the  hole.  It  does 
not  show  that  there  was  no  hole  into  which 
the  respondent  could  have  stepped.  The  lo- 
cation and  dimensions  of  tUe  hole  were  tes- 
tified to  by  three  witnesses  besides  the  re- 
spondent They  were  all  In  substantial  har- 
mony with  each  other  and  with  the  respond- 
ent upon  both  points.  If  the  photograph 
contradicted  any  witness  upon  any  material 
fact,  or  if  it  would  have  materially  aided  the 
Jury  in  arriving  at  its  verdict,  we  would  not 
hesitate  to  remand  the  case  for  a  new  trial. 
In  our  opinion  it  does  neither.  We  are  ad- 
monished by  the  statute  to  disregard  an  er- 


ror which  does  not  affect  the  substantial 
rights  of  the  complaining  party.  Rem.  tt 
Bal.  Code,  {  307;  W?nston  v.  Terrace,  78 
Wash.  146,  138  Pac  673. 

[2]  We  deem  it  pertinent,  however,  to  say 
that  the  practice  of  admitting  photographs 
and  models  In  evidence  In  all  proper  cases 
should  be  encouraged.  Such  evidence  usual- 
ly clarifies  some  issue,  and  gives  the  Jury 
and  the  court  a  clearer  comprehension  ot 
the  physical  facts  than  can  be  obtained  from 
the  testimony  of  witnesses. 

[3, 4]  The  second  point  urged  Is  that  the 
respondent  was  guilty  of  contributory  negli- 
gence which  was  the  proximate  cause  of  the 
injury.  It  Is  the  duty  of  a  city  to  use  Rea- 
sonable care  to  maintain  its  streets  and  side- 
walks in  reasonably  safe  condition  for  traveL 
The  traveler  who  has  no  knowledge  to  the 
contrary  may  proceed  upon  the  assumption 
that  the  cfty  has  fulfilled  its  duty.  Momen- 
tary diversion  of  the  attention  of  the  pedes- 
trian does  not  as  a  matter  of  law  constltate 
contributoiy  negligence.  Mischke  v.  Seattle, 
26  Wash.  616,  67  Pac.  357. 

[5]  It  is  argued  that  it  was  the  duty  of 
the  respondent  to  keep  near  the  center  of 
the  sidewalk,  the  course  generally  followed 
by  the  public.  As  a  matter  of  law  rhe  had 
a  right  to  travel  upon  any  part  of  the  walk. 
The  court  would  be  taking  a  liberty  not 
Justified  by  law  were  it  to  hold  that  the  law 
reserves  any  part  of  an  unobstructed .  walk 
from  use  by  the  public.  It  was  for  the  jury 
to  say  upon  all  the  facts  what  a  reasonably 
prudent  person  ought  to  have  done  under  the 
circumstances  present. 

The  Judgment  Is  affirmed. 

CROW,  a  J.,  and  CHADWICK,  PARKEHt, 
and  MORRIS,  JJ.,  concur. 


(83  Wash.  2S) 
STATB  ez  tel.  6WINN  et  at.  ▼.  BDCEUN 
et  al.    (No.  11807.) 

(Supreme  0>urt  of  Washington.    Dec.  28, 1914.) 

COBPORATIONS     ({     181*)— ST0CKHOU>E]iS— IN- 
SPECTION OS  Books — By-Law. 

Under  a  by-law  of  an  abstract  company  giv- 
ing each  Btockbolder  the  right  to  inspect  the 
books  and  records  of  the  company  at  any  time 
during  regular  busineas  hours,  a  stockholder  has 
the  right  to  make  such  inspection,  though  he 
is  interested  ia  a  rival  corporation  and  seeks  the 
information  for  its  advantage. 

[Ed.  Note. — For  other  cases,  see  Corijorations, 
Cent.  Dig.  i|  674-682,  685 ;   Dec.  Dig.  {  181.»] 

Department  1.  Appeal  from  Superior 
Court,  Kitsap  County. 

Mandamus  by  the  State,  on  the  relation 
of  W.  \j.  Gwinn  and  another,  against  R.  E. 
Bucklin  and  another.  Judgment  for  defend- 
ants, and  relators  appeal.  Reversed,  with 
instructions  to  enter  Judgment  for  relators. 

J.  H.  Allen,  of  Seattle,  for  appellants. 
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PARKEB,  J.  The  relators,  W.  L.  Gwlna 
and  B.  L.  Tbomas,  stockholders  of  the  Kitsap 
Title  Abstract  Company,  seek  by  mandamus 
proceedings  to  compel  the  respondents  B.  S). 
Bucklln  and  E.  A.  Landolt,  the  president  and 
secretary,  respectively,  of  that  company,  to 
permit  the  relators  to  examine  the  books  and 
records  of  the  company.  Upon  a  hearing  had 
In  the  superior  court.  Judgment  was  rendered 
denying  the  relief  prayed  for  and  dismissing 
the  action.  From  this  ruling  and  judgment, 
relators  have  appealed  to  this  court. 

The  Kitsap  Title  Abstract  Company  Is  a 
corporation  organized  and  existing  under  the 
laws  of  this  state,  having  its  capital  stodt 
divided  into  1,000  shares.  Relators  own  497 
shares,  respondents  own  602  shares,  and  a 
third  person  owns  1  share  of  the  stock  of 
the  company.  Respondents  are  president 
and  secretary,  respectively,  of  the  company. 
They  have  the  custody  of  Its  books  and  re<y 
ords  and  the  active  management  of  its  busi- 
ness. They  are  willing  to  accord  to  relators 
the  privilege  of  examining  the  books  and  rec- 
ords of  the  company  except  such  books  and 
records  as  show  the  list  of  the  customers  of 
the  company  and  the  particular  prices  paid 
by  them  for  abstracts.  Respondents  insist 
that  these  particular  books  and  records  of 
the  company  constitute  a  portion  of  the  good 
will  and  trade  of  the  company  and  are  such 
trade  secrets  that  if  made  known  to  rela- 
tors, who  are  proprietors  of  a  rival  abstract 
company  In  competition  with  the  Kitsap  Title 
Abstract  Company,  such  knowledge  by  rela- 
tors will  result  to  the  material  injury  of  the 
business  of  the  Kitsap  Title  Abstract  Com- 
pany.   In  this  connection  respondents  allege: 

"That  the  only  purpose  of  said  W.  Ik  Owinn 
in  seeking  the  examination  of  the  books  of  said 
company  has  been  to  obtain  the  list  of  cnstom- 
ers  of  said  company,  together  with  the  prices 
quoted  to  the  same  for  the  making  of  abBtracts, 
so  that  he  may  solicit  such  customers  for  patron- 
age for  the  rival  company  operated  by  himself 
and  to  quote  prices  below  the  cost  of  making 
such  abstracts  so  as  to  deprive  the  Kitsap  Title 
Abstract  Company  from  the  patronage  of  such 
customers;  likewise,  the  said  Gwinn  would 
make  use  of  said  information  for  the  purpose 
of  discrediting  the  work  of  said  Kitsap  Title 
Abstract  Company,  in  so  far  as  it  would  be  pos- 
sible for  him  so  to  do  and  particalarly  discredit 
the  management  and  control  of  said  business  by 
the  respondents  Bucklin  and  Landolt." 

We  assume  for  argument's  sake  that  this 
allegation  and  the  facts  above  stated  are 
true,  in  so  far  as  snob  facts  may  be  relevant 
and  controlling  in  this  controversy.  This 
constitutes  as  favorable  a  statement  as  can 
be  made  from  the  record,  in  respondents'  be- 
half. 

Counsel  for  appellants  contend  that  they 
have  the  absolute  rl^t  to  examine  the  books 
and  records  of  the  company  without  such 
right  being  impaired  in  the  least  by  respond- 
ents' claim  of  right  to  inquire  into  relators' 
motive  and  purpose  in  making  snch  examina- 
tion. 

We  are  not  here  concerned  with  the  mere 
common-law  right  of  stockholders  to  examine 


the  books  and  records  of  the  corporation  In 
which  they  hold  stoclc,  which  right  is  not  ab- 
solute, but  subject  to  restrictions  governed 
largely  by  the  circumstances  of  each  particu- 
lar controversy.  The  nature  and  extent  of 
such  common-law  right  was  reviewed  by  this 
court  In  State  ex  rel.  Weinberg  v.  Pac  Brew- 
ing Co.,  21  Wash.  451,  S8  Pac.  484,  47  L.  R.  A. 
20&  We  have  no  statute  in  this  state  bear- 
ing upon  this  subject,  but  the  Kitsap  Title 
Abstract  Company  has  a  by-law  reading  as 
follows: 

"Each  stockholder  shall  have  the  right  to  in- 
spect the  books  and  records  of  the  company  at 
any  time  during  regular  business  hours  of  said 
company." 

This  by-law,  we  think,  has  all  the  force 
and  eftect  of  a  statute  containing  sudi  a 
provision.  Cummlngs  v.  Webster,  43  Me. 
192;  Wyoming  Coal  Mining  Ca  v.  State,  15 
Wyo.  97,  87  Pac.  337,  123  Am.  St  Rep.  1014; 
10  Cyc.  351. 

In  Johnson  v.  Langdon,  136  Cal.  624,  67 
Pac.  1050,  87  Am.  St  Rep.  166,  the  court  had 
under  consideration  the  claimed  right  of  the 
stockholder  to  examine  the  books  and  rec- 
ords of  a  corporation  in  which  he  held  stock, 
under  a  statute  of  California  providing  that 
such  records  shall  "be  open  to  the  inspection 
of  any  director,  member,  stockholder,"  etc. 
The  secretary  of  the  corporation  in  resisting 
the  stockholders'  claim  of  right  of  examina- 
tion alleged  affirmatively: 

"That  the  object  and  purpose  of  the  plaintiff 
is  to  injure  the  corporation  of  which  defendant 
is  secretary,  and  to  gain  information  for  the 
private  use  of  plaintiff,  in  connection  with  two 
other  corporations,  of  which  plaintiff  is  a  stock- 
holder, engaged  in  a  similar  business  to  that  of 
the  corporation  represented  by  defendant" 

It  was  conceded  that  appellants  desired  to 
see  the  list  of  the  corporation's  customers 
and  their  contracts.  In  sustaining  the  strik- 
ing out  of  this  defense  by  the  trial  court,  the 
Supreme  Court  said: 

"At  common  law  the  stockholders  of  a  corpo- 
ration had  the  right  to  examine,  at  reasonaUe 
times,  the  records  and  books  of  the  corporation. 
2  Cook  on  Corporations,  I  613 ;  Stone  v.  Kel- 
logg, 165  111.  204  [46  N.  E.  222,  56  Am.  St 
Rep.  240].  But  the  writ  would  not  issue  as  a 
matter  of  course  to  enforce  a  mere  naked  right 
or  to  gratify  mere  idle  curiosity;  but  it  was 
necessary  for  the  petitioner  to  show  some  spe- 
cific interest  at  stake  rendering  the  inspection 
necessary,  or  some  beneficial  purpose  for  which 
the  examination  was  desired.  High  on  Extraor- 
dinary Legal  Remedies  (3d  Ed.)  i  310.  But  the 
great  weight  of  the  American  authorities  is  to 
the  effect  that  where  the  right  is  statutory  it 
is  not  necessary  for  the  petition  to  aver  or  show 
the  purposes  or  object  of  the  inspection.  Nei- 
ther is  It  any  defense  to  allege  that  the  objects . 
and  purposes  are  improper,  and  that  the  peti- 
tioner desires  to  injure  the  business  of  the  cor- 
poration. The  clear  iegal  right  given  by  the 
Constitution  and  the  statute  cannot  be  defeated 
by  stopping  to  inquire  into  motives.  If  this 
were  so,  the  stockholder  would  be  driven  from 
the  certain  definite  right  given  him  by  the  stat- 
ute to  the  realm  of  uncertainty  and  speculation. 
The  small  stockholder — whose  rights  are  as  sa- 
cred in  the  eyes  of  the  law  as  those  of  the  rich 
owner  of  the  majority  of  the  stock — would  b* 
refused  the  right  of  inspection  given  him  by  the 
statute,  and  when  he  o^ihea  into  court  setting 
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forth  hia  rights,  and  the  fact  that  he  la  a 
■tockholder,  and  has  been  refused  permission  to 
inspect  the  books,  he  is  met  by  an  answer  of 
the  corporation  setting  forth  that  he  is  not  seek- 
ing the  information  nor  the  inspection  for  any 
legitimate  purpose,  and  that  hia  motives  are 
improper.  In  the  trial  of  thia  affirmative  de- 
fense witnesses  are  required  and  expenses  in- 
cnrred.  If  the  court  should  find  in  favor  of 
the  corporation,  and  deny  the  petitioner's  right, 
he  is  driven  to  an  appeal.  In  the  appellate 
court  he  is  met  by  the  rule  that  a  finding  of  fact 
based  upon  conflicting  testimony  cannot  be  dis- 
turbed. Thus  the  certain,  adequate,  and  sum- 
mary remedy  for  the  right  given  by  statute  is 
driven  into  the  realm  of  uncertainty,  expense, 
and  delay.  'Such  was  not  the  intent  of  the 
framers  of  the  Constitation,  nor  of  the  Legisla- 
ture in  enacting  the  statute.  The  statute  is 
founded  upon  the  principle  that  the  shareholders 
have  a  right  to  be  fully  informed  as  to  the  con- 
ditions of  the  corporation,  the  manner  in  which 
its  aftairs  are  conductedj  and  how  the  capital  to 
which  they  have  contributed  is  employed  and 
managed.  The  shareholder  is  not  required  to 
show  any  reason  or  occasion  for  making  the  ex- 
amination. Nor  can  he  be  met  with  the  de- 
fense that  his  motives  are  improper." 

This  doctrine  Is  adhered  to  In  Kimball  T. 
Dem,  39  Utah,  181,  116  Pac.  28,  3S  U  R.  A. 
<N.  8.)  134,  Aon.  Gas.  1913B,  166,  where  the 
subject  is  treated  at  considerable  length  and 
many  authorities  reviewed.  Among  the  de- 
cisions wblch  seem  to  regard  the  statutory 
rale  as  being  not  quite  so  unqnallfied  as  In- 
dicated in  the  California  and  Wyoming  deci- 
sions above  noticed,  we  note  that  of  Foster 
v.  White,  86  Ala.  467,  6  South.  88,  where,  re- 
ferring to  the  statute  of  that  state  giving  the 
right  of  Inspection  It  is  said: 

"The  only  express  limitation  is  that  the  right 
shall  be  exercised  at  reasonable  and  proper 
times;  the  implied  limitation  is  that  it  shall 
not  be  exercised  from  idle  curiosity,  or  for  in> 
proper  or  unlawful  purposes.  In  all  other  re- 
spects, the  statutory  right  is  absolute.  The 
shareholder  is  not  required  to  show  any  reason 
or  occasion  rendering  an  examination  opportune 
and  proper,  or  a  definite  legitimate  purpose. 
The  custodian  of  the  books  and  papers  cannot 
question  or  inquire  into  his  motives  and  purpos- 
es. If  he  has  reason  to  believe  that  they  are 
improper  or  illegitimate,  and  refuses  the  inspec- 
tion on  this  ground,  he  assumes  the  burden  to 
prove  them  such.  If  It  be  said  this  construction 
of  the  statute  places  it  in  the  power  of  a  single 
shareholder  to  greatly  injure  and  impede  the 
business,  the  answer  is:  The  Legislature  re- 
garded his  interests  in  the  successful  promotion 
of  the  objects  to  the  corporation  a  sufficient 
protection  afrainst  unnecessary  or  injurious  in- 
terference. The  statute  is  founded  on  the  prin- 
ciple that  the  shareholders  have  a  right  to  be 
fully  informed  as  to  the  condition  of  the  corpora- 
tion, the  manner  in  which  its  affairs  are  con- 
ducted, and  how  the  capital,  to  which  they  have 
contributed,  is  employed  and  managed." 

This  language  seems  somewhat  Inharmoni- 
ous within  Itself.  It  would  seem  that,  if  the 
custodian  of  the  corporate  records  cannot 
question  or  Inquire  into  the  motives  or  pur- 
poses of  the  stockholder  in  requesting  the 
examination  that  the  custodian's  right  to 
withhold  the  privilege  of  examination  is  en- 
tirely at  an  end  except  as  to  reasonableness 
of  time,  yet  the  court  seems  to  conclude  that 
there  may  be  motives  and  purposes  on  the 
part  of  the  stockholder  which  would  war- 


rant the  custodian  in  withholding  the  privi- 
lege of  examinati(Hi  aside  from  the  question 
of  reasonableness  of  time.  We  find  similar 
observations  by  the  Maryland  court  In  Wei- 
henmayer  t.  Bltner,  88  Md.  325,  42  Atl.  245, 
45  L.  R.  A.  446-'457,  where  the  right  of  exam- 
ination was  claimed  under  a  statute  reading: 
"The  president  and  directors  of  every  corpora- 
tion shall  keep  full,  fair,  and  correct  accounts 
of  their  transactions,  which  shall  be  open -at  all 
times  to  the  inspection  of  the  stockholders  or 
members." 

The  court  said: 

"The  right  thus  given  to  the  stockholder  is 
unconditional  and  unqualified.  *  *  *  It  is 
stated  in  the  answer  to  the  petition  that  Wei- 
henmayer  is  engaged  in  the  manufacture  and 
sale  of  hosiery  and  knit  poods,  and  is  a  rival 
and  competitor  of  the  Windsor  Knitting  Mills 
in  business,  and  that  he  desired  an  ekamination 
of  the  books,  documents,  and  records  of  the  cor- 
poration for  the  purpose  of  obtaining  informa- 
tion to  be  used  hj  him  in  the  conduct  of  bis  own 
business,  to  the  injury  and  loss  of  the  said  cor- 
poration. •  ♦  •  But  tha  petitioner's  right 
would  not  be  forfeited  by  any  soch  cause.  The 
right  is  given  to  him  as  a  stockholder  by  stat- 
ute, and  is  absolute,  and  not  made  to  depend 
upon  any  circumstances  but  the  ownership  of 
the  stock.  It  is  easy  to  see  that  there  might 
be  good  reasons  for  refusing  an  application ;  for 
instance,  if  it  were  made  for  some  evil,  improp- 
er, or  unlawful  purpose.  And,  if  such  purposo 
were  alleged  and  proved,  the  writ  would  be  de- 
nied." 

Whatever  the  view  of  the  court  In  this 
last  quoted  language  Is  as  to  reasons  and  mo- 
tives on  the  part  of  the  stockholder  warrant- 
ing the  custodian  refusing  inspection  of  the 
records.  It  Is  apparent  that  the  fact  that  such 
stockholder  Is  interested  in  a  rival  concern 
which  is  in  competition  with  the  corporation 
and  might  by  the  examination  of  the  books 
of  the  corporation  acquire  and  use  knowledge 
in  aid  of  the  other  concern  to  the  detriment 
of  the  corporation  by  way  of  competition,  hia 
right  to  Vae  inspection  of  the  books  would 
not  thereby  be  affected  in  the  least  It  is 
possible  that  the  Alabama  and  Maryland 
courta  had  in  mind  a  possible  inspection  of 
the  books  and  records  of  the  corporation  by 
a  stockholder  with  a  view  of  disclosing  some 
secret  process  of  manufacturing  an  article, 
possessed  and  used  by  the  corporation,  or 
where  the  motives  and  purpose  of  the  stock- 
holder would  be  to  get  temporary  possession 
of  a  record  for  the  purpose  of  mutilation  or 
theft  of  the  record  or  some  other  equally  un- 
lawful purpose.  If  the  qualifying  language 
of  those  courts  means  no  more  than  this,  we 
would  be  inclined  to  agree  with  them;  but 
there  is  no  such  Unlawful  purpose  of  relat- 
ors here  alleged  or  shown.  We  are  of  the 
opinion  that  the  Inspection  of  the  books  and 
records  here  sought  by  relators  cannot  be 
withheld  from  them  on  the  ground  that  they 
would  thereby  acquire  knowledge  whi(A 
would  be  used  by  them  in  aid  of  the  busi- 
ness of  their  other  abstract  company,  to  the 
detriment  of  the  Kitsap  Title  Abstract  Oom- 
pany. 

The  Judgment  Is  reversed,  vrith  Instruc- 
tions to  the  trial  court  to  enter  Ite  Judgment 
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compelling  respondents  to  permit  relators  to 
examine  the  books  and  records  of  the  com- 
pany, Including  Its  books  and  records  show- 
ing the  list  of  Its  customers  and  prices  paid 
by  them,  for  abstracts. 

CROW,  O.  J.,  and  OOSB,  GHADWICK, 
and  MOBBJS,  JJ.,  concur. 

<81  WMh.  «)  ..=■ 

fiTATO  ex  rel.  OILMUB  r.  OITT  OF  SEAT- 
TLB  et  aL     (No.  12241.) 

(Supreme  Cioart  of  Washington.   Dec.  30, 1914.) 

Municipal   Cobpobations   (i    126*)   —   E3i£- 

FL0T£S  —  OlVU.  SeBVICX  —  ASOLISHINa  Of- 
nCE— PUBPOSB. 

Where,  after  relator  had  obtained  a  final 
decree  restraining  a  city  from  removing  him 
from  an  office  in  the  claasified  civil  service,  and 
to  circumvent  tbe  effect  of  the  decree  the  city 
attempted  to  abolish  tbe  office  solely  to  rid  it- 
self of  relator  and  not  of  the  office,  which  it  re- 
created by  passing  another  ordinance  taking  ef- 
fect immediately  on  the  going  Into  effect  of  tbe 
ordinance  abolishing  the  office,  such  action  was 
mala  fide,  and  relator  was  entitled  to  compel 
tbe  city  by  mandamus  to  permit  him  to  fill 
the  office. 

[Ed.  Note. — For  other  eases,  see  Municipal 
Corporations,  (3ent  Dig.  {{  28S-300 ;  Dea  Dig. 
I  126.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  B.  B.  Albertson,  Judge. 

Mandamus  by  the  State,  on  relation  of  C. 
B.  Gllmur,  against  the  City  of  Seattle  and 
others.  Judgment  for  defendants,  and  relator 
appeals.    Reversed. 

Preston  &  Thorgrimson,  of  Seattle,  for  ap- 
pellant. Jas.  B.  Bradford  and  Wm.  B.  AlU- 
son,  both  of  Seattle,  for  respondents. 

MORRIS,  J.  Subsequently  to  our  decision 
In  Gllmur  v.  SeatUe,  68  Wash.  289,  124  Pac. 
919,  In  which  a  decree  enjoining  Gilmur's 
removal  from  the  oflBce  of  foreman  of  out- 
side construction  in  the  lighting  department 
of  the  city  of  Seattle  was  sustained,  and  with 
tbe  evident  purpose  of  circumventing  the  ef- 
fect of  that  decision,  the  city  passed  an  ordi- 
nance abolishing  the  position,  and  at  the 
same  time  passed  another  ordinance  re-cre- 
ating the  same  position;  the  latter  ordinance 
to  become  effective  Immediately  upon  the  go- 
ing Into  effect  of  the  ordinance  abolishing  the 
position.  Gllmur  thereupon  commenced  a 
second  proceeding  to  prevent  his  removal,  and 
the  city  was  again  enjoined  from  removing 
him  from  office.  In  furtherance  of  its  evident 
design,  tbe  dty,  through  its  legislative  de- 
partment, again  abolished  the  position  filled 
by  GUmur,  and  on  September  15,  1912,  the 
day  such  last  ordinance  went  into  effect,  Gll- 
mur was  notified  that  his  services  were  no 
longer  required.  Gllmur  subsequently  sued 
out  this  writ  of  mandamus,  peeking  reinstate- 
ment and  for  a  direction  to  the  proper  of- 
ficials of  the  city  to  deliver  to  him  warrants 


upon  the  general  fund  of  the  city  for  tbe 
amount  of  his  salary  up  to  the  time  of  his 
reinstatement.  The  Judgment  of  the  lower 
court  was  adverse  to  GUmur,  and,  It  having 
so  announced,  the  city  again  indicated  tbe 
motive  actuating  it  in  this  matter  by  passing 
another  ordinance  re-creating  the  position 
that  had  been  occupied  by  Gllmur.  Nothing 
more  need  be  said  as  to  what  tbe  city  was 
seeking  to  accomplish  in  all  this  maneuver- 
ing. It  is  too  apparent  to  require  discussion 
that  for  some  reason  the  purpose  was  to  abol- 
ish, not  the  position,  but  the  incumbent  Tbe 
position  was  created  and  filled  under  civil 
service  regulation,  and,  as  evidencing  that  it 
sought  to  get  rid  of  the  man  but  retain  the 
office,  it  is  shovrn  that  during  all  this  time  the 
duties  of  the  office  remained  and,  in  order  to 
properly  carry  on  the  work  of  tbe  depart- 
ment, it  was  necessary  for  the  head  of  the 
department  to  assign  to  this  work  men  in  the 
different  classifications  of  the  civil  service 
but  who,  under  the  dvll  service  regulations, 
were  not  quallfled.  The  work,  however,  re- 
mained and  must  be  i>erformed  by  some  one. 
It  la  also 'Shown  that  Gllmur  has  made  re- 
peated attempts  to  obtain  permission  to  fill 
the  position,  and  has  at  all  times  held  him- 
self ready  and  wllliiig-  to  act  when  called 
upon. 

The  purpose  of  the  statutes  creating  and 
regulating  dvll  service  is  to  insure  the  con- 
tinuance in  public  employment  of  faithful 
and  competent  offidals  without,  subjecting 
them  to  the  vicissitudes  of  political  strife. 
Statutes  of  this  character  are  not  intended 
to,  nor  do  they,  abridge  the  power  of  the  dty 
to  abolish  an  office  when  Its  duties  have  ceas- 
ed to  exist,  or  to  do  any  other  act  for  the 
better  or  more  economical  administration  of 
the  dty's  affairs,  when  influenced  by  good 
motives  and  Justifiable  ends.  State  ex  rel. 
Voris  V.  Seattle,  74  Wash.  199,  133  Pac  11; 
2  Dillon,  Mnn.  Corp.  |  479.  To  abolish  an  of- 
fice, with  the  sole  purpose  of  getting  rid  of 
tbe  man  but  not  the  office,  is  not  an  act  of 
good  faith,  and  to  permit  it  would  make  dvll 
service  a  farce.  Having  this  In  mind.  It  has 
been  uniformly  held  that  mcinldpal  author- 
ities cannot  obtain  the  sanction  of  the  courts 
in  seeking  to  exercise  such  a  power.  Foster 
V.  Hindley,  72  Wash.  657,  131  Pac.  197;  State 
ex  rel.  Powell  v.  Fassett,  69  Wash.  555,  125 
Pac.  963;  State  ex  pel.  Cole  v.  Coates,  74 
Wash.  35,  132  Pad  727;  People  ex  rel.  Hart 
V.  La  Grange,  7  App.  Dlv.  311,  40  N.  T.  Supp. 
1026;  State  ex  rel.  Ingram  v.  CommLssloners, 
63  N.  J.  Law,  642,  43  Atl.  445;  Chicago  t. 
Luthardt,  191  IlL  616,  61  N.  E.  410;  Sllvey 
T.  Boyle,  20  Utah,  205,  57  Paa  880;  Womsley 
V.  City  of  Jersey  City,  61  N.  J.  Law,  499, 
39  AtL  710. 

The  Judgment  Is  reversed. 

CBOW,  C.  J,  and  PARKER,  CHADWICK, 
and  GOSE,  JJ.,  concur. 
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BENNETT  t.  OEEGON-WASHINGTON  R. 
&  NAVIGATION  CO.  et  al.    (No.  12030.) 

(Sapreme  Court  of  Washington.    Dec.  29, 
1914.) 

TbIAL  (S  252*)— iNSTBDCnOKS  — Appuoabii.- 
ITT  TO  Evidence. 

Wbile,  in  an  action  lor  personal  injuries,  it 
is  proper  to  award  compensation  for  mental 
angruish  which  necessarily  results  from  the  in- 
jury, as  in  the  case  of  disfigurement,  it  is  im- 
Jiroper,  in  an  ordinary  action  for  personal  in- 
uries,  where  there  is  nothing  to  show  that 
plaintiff  could  have  suffered  mental  anguish  on 
account  of  the. injury,  to  submit  that  issue  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  505,  696-612;   Dee.  Dig.  |  2S2.*] 

Department  1.  Appeal  from  Sup^or 
Court,  Lewis  County;  Edward  H.  Wright, 
Judge. 

Action  by  Charles  Bennett  against  the  Or- 
egon-Washington Railroad  &  Navigation 
ConQ>any  and  another.  From  a  judgment  for 
plaintiCr,  defendants  appeaL  Reversed  and 
remanded. 

Bogle,  Graves,  Merrltt  &  Bogle,  of  Seattle, 
and  Geo.  T.  Reid  and  J.  W.  Quick,  both  of 
Tacoma,  for  appellants.  Govnor  Teats,  Leo 
Teats,  and  Ralph  Teats,  all  of  Tacoma,  for 
respondent 

CHADWICK,  J.  Plaintiff  was  a  passenger 
upon  a  passenger  train  operated  by  the 
Oregon-Washington  Railroad  &  Navigation 
Company  over  the  tracks  of  the  Northern 
Pacific  Railway  Company.  Plaintiff  had 
been  riding  in  the  day  coach.  He  went  for- 
ward Into  the  smoker,  and  while  standing 
In  the  car  with  his  hands  upon  the  back  of 
a  seat  the  train  was  wrecked.  The  car  In 
which  he  was  riding  left  the  track.  The 
forward  car  smashed  In  the  front  end  of  the 
smoker,  and  plaintiff  was  struck  upon  the 
head  by  the  end  of  the  car  or  wreckage.  He 
suffered  a .  scalp  wound.  Defendants  admit 
liability.  The  case  was  submitted  to  the 
Jury  for  a  determination  of  the  amount  of 
damages  sustained  by  the  plaintiff. 

It  appears  that  prior  to  the  Injury  plain- 
tiff was  a  strong,  robust  man;  that  Imme- 
diately after  the  injury  he  rode  In  an  auto- 
mobile to  the  hospital  In  Tacoma,  where  his 
wounds  were  dressed.  He  then  went  to  a 
hotel,  where  he  was  called  upon  three  or 
four  times  by  the  physician  who  had  cared 
for  him  at  the  hospitaL  He  then  went  to 
Georgetown,  where  his  wife's  daughter  liv- 
ed, and  after  about  a  week  he  returned  to 
his  home  at  Dryad,  Wash.,  where  he  is  en- 
gaged in  the  barber  business.  The  testimony 
tends  to  show  that  he  was  rendered  weak 
and  nervous  by  reason  of  the  accident;  that 
he  was  unable  to  attend  to  his  business  for 
about  a  month  or  six  weeks.  From  that  time 
on  he  has  carried  on  his  trade  himself.  He 
says  that  he  is  still  nervous  and  suffers 
from    headaches.     The   case    went   to  trial. 


resulting  in  a  verdict  for  plaintiff  In  the  Bum 
of  $1,500. 

'  Error  Is  assigned  in  that  the  court  in- 
structed the  Jury  as  follows: 

"If  you  find  for  the  plaintiff,  you  will  allow 
him  such  sum  as  you  find  from  the  evidence  will 
reasonably  and  fairly  compensate  him  for  the 
injuries  received.  In  furriving  at  this  amount, 
you  should  take  his  business  into  consideration, 
and  the  time,  if  any,  he  lost  bjr  not  being  able 
to  work  at  his  business  through  injuries  received 
by  him  in  the  wreck.  You  should  take  into 
consideration  suffering,  pain,  and  mental  an- 
guish, if  any,  which  he  has  undergone  by  rea- 
son of  the  injury ;  and  if  you  find  from  the  evi- 
dence that  he  wUl  probably  tuner  pain  and 
mental  anguiah  m»  tne  future  from  luoh  eaute, 
then  you  ihould  contider  tueh  probable  futurw 
Mujfertng  alto  in  making  up  your  verdict.  Front 
aU  of  theie  considerationa,  you  $hould  decide 
upon  Much  turn  at,  in  your  judgment,  kUI  faijr- 
ly  and  reatonally  compensate  him  for  tuch  m- 
juriet  at  you  find  he  hat  received.  It  it  not 
an  eaty  matter  to  flw  the  amount  which  thould 
be  alloioed  in  caiet  of  thit  character,  partiou- 
j  larly  for  pain  and  mental  luffering,  if^  any,  but 
I  you  thould  bring  to  bear  your  own  judgment, 
and,  if  you  find  for  the  plaintiff,  attett  tu6K 
I  damaget  at  you  contider  reatonable" 

I  We  have  italicized  those  parts  of  the  In- 
;  struction  which  are  objected  to. 
{  If  there  be  evidence  of  a  state  of  facta 
from  which  a  jury  might  find  mental  an- 
guish, or  an  injury  is  disclosed  that  would 
shock  the  senses  of  fair-minded  men  or  in- 
vite the  unfeeling  to  ridicule,  it  would  be 
proper  for  a  court  to  submit,  as  an  element 
I  of  tile  damages  sustained,  the  mental  anguish 
I  of  the  Injured  person,  but  where,  as  In  this 
,  case,  there  is  no  (evidence  tending  to  show 
any  mental  anguish  or  anything  other  than 
the  pain  and  suffering  naturally  incident  to 
an  Injury  like  the  aae  complained  of,  it  is 
improper  to  instruct  upon  that  element,  for 
it  can  only  lead  the  jury  into  the  realm  of 
speculation,  with  the  possibility  of  penaliz- 
ing the  negligent  party;  whereas  compensa- 
tion for  the  Injured  one  is  the  sole  object 
of  the  law.  This  court  has  discussed  this 
phase  of  the  law  in  the  following  cases: 
Gray  v.  Washington  Power  Co.,  80  Wash. 
665,  71  Pac.  206;  Davis  v.  Tacoma  Ry.  & 
Power  Co.,  35  Wash.  203,  77  Paa  209,  66 
L.  R.  A.  802;  Cole  v.  SeatUe,  Renton,  eta, 
R.  Co.,  42  Wash.  462,  85  Pac.  3;  Nelson  v. 
Western  Steel  Corporation,  61  Wash.  672, 112 
Pac.  924.  While  these  cases  all  sustain  a 
recovery  for  mental  anguish,  they  are  like- 
wise authority  to  the  point  that  a  recovery 
cannot  be  had  upon  that  theory,  unless  there 
is  some  evidence  or  a  condition  is  revealed 
that  would  warrant  the  court  in  submitting 
it  to  the  Jury.  As  we  have  said,  there  la 
nothing  in  the  testimony  in  this  case  to  show 
that  respondent  has  lost,  or  will  lose,  the 
comfort  and  companionship  of  other  people, 
be  an  object  of  pity,  or  abhorrence,  or  rid- 
icule, or  otherwise  be  put  under  future  men- 
tal anguish  because  of  his  injury. 

Without  discussing  the  remaining  assign- 
ment, but  granting,  without  deciding,  that 
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the  direction  to  the  Jury,  It  "yon  find  from 
the  evidence  that  he  Will  probably  suffer 
Pain  and  mental  anguish  in  the  future  from 
such  cause,  then  you  should  consider  such 
probable  future  suffering  also  in  making  up 
your  ▼erdlct,"  is  a  proper  statement  of  the 
law,  we  would  suggest  that  an  Instruction 
falling  within  the  rule  announced  in  Hlndle 
T.  Holcomb,  34  Wash.  336,  75  Pat  873,  and 
Ongaro  t.  Twohy,  49  Wash.  93,  94  Pac.  916 
— ^that  is,  that  a  person  is  entitled  to  recover' 
for  future  pain  and  suffering  only  when  the 
Jury  can  find  from  the  evidence  that  future 
pain  and  suffering  is  reasonably  certain  to 
result  from  the  injuries  and  continue  into 
the  future — is  more  proiier,  and  should  be 
followed  in  the  event  of  a  retrial.  It  is  not 
for  the  Jury  to  speculate  upon  the  likelihood 
or  probability  of  such  future  pain  and  suf- 
fering; It  must  be  convinced  from  a  fair 
consideration  of  the  evidence  that  it  is  rea- 
sonably certain  that  it  will  be  sa 

For  the  reasons  assigned,  this  case  la  re- 
versed and  remanded  for  a  new  trial. 

CROW,  C  J.,  and  OOSE,  PARKBR,  and 
MORRIS,  JJ.,  concur. 

(8S  Wash.  68) 

KROEOER   et  al.   v.  GRAYS   HARBOR 
CONST.   CO.     (No.    12048.) 

(Supreme  Court  of  Washington.    Dec.  29, 1914.) 

1.  NKOUOIRCB  (f  32*)— DtJTT  OF  LANDOWZTEB 
— lilCKRSEES. 

Where  deceased  came  upon  defendant's 
premtses  seeking  a  position,  and  remained  there 
after  refusal,  he  was  at  best  no  more  than  a 
licensee,  and  defendant  was  bound  only  to  re- 
frain from  willfnlly  or  wantonly  injuring  him, 
and  hence  where  he  was  killed  by  the  skip  of  a 
derrick  which  was  dropped  upon  him,  defendant 
is  not  liable,  the  servants  operating  the  ma- 
chine not  Icnowlng  of  his  presence. 

[Gd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  H  42-44;    Dec.  Dig.  {  32.*] 

2.  Negligknob  (§  121*)— Pmssuitptions. 

There  is  no  presumption  in  negligence,  but 
it  must  be  provM. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  217-220,  224-228,  271 ;  Dec.  Dig. 
{  121.»] 

8.  NEOLIGEHCX    (i    67*)— GORTRIBIJTORT    Nxo- 
LIGENCK. 

One  who  went  upon  the  property  of  a  con- 
struction company  and  stood  upon  a  railroad 
track  at  a  point  where  rock  was  l>eing  unloaded 
from  cars  into  scows  is  guilty  of  negligence  in 
staying  in  a  place  ot  danger  without  maintain- 
ing a  lookout  for  bis  own  safety. 

FBd.  Note. — For  other  cases,  see  Negligence, 
CJent  Dig.  S{  90,  91;   Dec.  Dig.  |  67.*] 

Department  1.  Appeal  from  Superior 
Court,  Chehalls  County;  Ben  S.  Sheeks, 
Judge. 

Action  by  Jennie  Kroeger  and  Raymond 
Kroeger  and  others  by  their  guardian  ad 
litem  against  the  Grays  Harbor  Construction 
Company,  a  corporation.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 


A.  Emerson  Cross,  of  Aberdeen,  and  Hugo 
Metzler,  of  Tacoma,  for  appellanta  W.  H. 
Abel,  of  Montesano,  and  A.  M.  Abel,  of  Aber- 
deen, for  respondent 

CHADWICK,  J.  Defendants  had  a  con- 
tract to  supply  the  government  with  rock 
for  the  Jetty  at  Grays  Harbor.  The  rock  was 
transported  on  cars  from  the  inland  to  a 
trestle  or  spur  running  into  the  Chehalls 
river.  From  these  cars  it  was  loaded  on 
scows,  made  fast  alongside  of  the  trestle.  . 
The  manner  of  tmloadlng  was  to  put  the 
rock  into  a  wooden  skip,  which  was  about 
12  feet  long  and  6  feet  wide.  The  skip, 
when  being  filled,  was  made  to  rest  on  a 
parallel  track.  It  was  raised  by  means  of 
a  derrick,  the  boom  of  which  swung  in  a  cir- 
cle. When  the  skip  had  been  filled  it  was 
raised,  carried  over  the  car,  and  returned 
to  the  scow.  When  empty  it  was  raised,  car- 
ried over  the  car,  and  held  until  the  head 
"hooker  on"  indicated  where  he  wanted  It 
lowered,  when  one  of  the  workmen  from  a 
vantage  point  on  the  car  gave  a  signal  to  the 
engineer  to  drop  the  skip.  The  skip  wdghed 
something  over  a  ton.  Plaintiffs'  decedent- 
went  to  the  place  where  the  work  was  being 
carried  on,  and  asked  the  foreman  In  charge 
for  employment  There  being  no  place  for 
him,  he  remained  for  some  little  time  talk- 
ing with  the  employes.  At  the  time  of  the 
accident,  to  be  presently  mentioned,  he  was 
standing  on  the  trestle  on  the  off  side  of  the 
car  that  was  being  unloaded.  The  engineer, 
on  signal,  raised  the  skip  from  the  scow, 
swung  it  over  the  car,  and  in  obedience  to  a 
like  signal  from  one  of  the  employes  on  the 
car,  lowered  it  It  struck  Kroeger  on  the 
forehead,  knocked  him  down  with  such  force 
that  he  was  rendered  unconscious,  and  so 
wounding  him  that  he  afterwards  died. 
Plaintiffs  brought  this  action,  alleging  that 
the  defendant  was  guilty  of  negligence  in 
the  operation  of  the  skip,  and,  further,  that 
while  decedent  was  standing  in  a  place  of 
apparent  safety  and  In  ignorance  of  any 
danger,  the  defendant,  knowing  of  his  pres- 
ence, carelessly,  negligently,  wantonly,  and 
willfully  permitted  the  skip  to  be  suddenly 
dropped  from  its  elevated  position.  It  ap- 
peared that  Kroeger  bad  finished  bis  errand 
and  had  no  business  or  employment  in  or 
about  the  work  at  the  time  the  accident  oc- 
curred. He  was  waiting  to  go  with  some  ot 
the  crew  who  were  to  go  off  shift  In  a  few 
minutes.  At  the  close  of  plaintiffs'  case  de- 
fendant moved  for  a  nonsuit  which  was 
granted  by  the  court  for  the  reasons  that  It 
did  not  appear  that  the  defendant  was  guilty 
of  negligence,  and  that  the  decedent,  Kroeger, 
was  guilty  of  negligence  on  his  part 

[1-3]  We  think  the  Judgment  of  the  lower 
court  was  clearly  right.  Defendant  owed 
Kroeger  no  duty  other  than  to  refrain  from 
wUlfuUy  and  wantonly  injuring  him.  The  oc- 
currence was  a  pure  accident     It  is  shown 
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tbat  Kroeger  was  not  within  the  lange  of 
Tisioii  of  the  engineer  and  there  is  testi- 
mony from  which  it  can  be  clearly  inferred 
that  the  signalman  nndertook  to  arrest  the 
lowering  of  the  skip  when  he  realized  that 
he  was  In  a  place  of  danger.  It  does  not 
tLppeSLT  that  the  engineer  or  signalman  had 
any  actual  notice,  or  reason  to  believe,  that 
Kroeger  was  in  line  with  the  fall  of  the  skip, 
unless  an  inference  can  be  drawn  from  the 
fact  that  he  had  been  on  the  trestle  from 
three  to  four  minutes,  as  two  of  the  witnesses 
estimated  the  time.  This  would  not  raise  an 
inference  of  negligence;  for,  as  we  have 
frequently  held,  negligence  is  not  to  be  pre- 
sumed, but  must  be  proved  as  a  fact.  If 
there  had  been  a  duty  resting  upon  defendant 
to  keep  a  lookout  for  Intruders  it  would  have 
been  for  the  Jury  to  say  whether  Kroeger  had 
been  on  the  trestle  long  enough  to  raise  an 
implication  of  notice.  There  was  no  such 
duty.  Obviously  if  his  presence '  had  been 
known  to  those  operating  the  machinery,  the 
accident  would  not  have  happened,  for  men 
In  such  employments  are  not  to  be  charged 
with  willful  murder.  The  evidence  affirma- 
tively shows  that  Kroeger  had  remained  In  a 
position  of  apparent  danger  an  Inexcusable 
length  of  time,  considering  all  of  the  attend- 
ing circumstances,  that  he  was  taking  no  ac- 
count of  his  own  safety,  and  that  he  was 
looking  down,  with  his  hat  "kinda  pulled 
down  over  his  eyes." 

To  allow  a  recovery  in  this  case  would  be 
to  put  upon  a  defendant  similarly  situated  the 
duty  of  maintaining  an  eztraordlnai?  degree 
of  care,  whereas  the  rule  Is  that  a  defendant 
owes  no  duty  of  actual  care,  while  a  duty 
of  vigilance  or  the  highest  degree  of  care 
is  put  upon  one  who,  for  his  own  purposes, 
goes  upon  the  premises  of  another  and  puts 
himself  In  a  place  of  danger.  2  Cooley  on 
Torts  (3d  Ed.)  p.  1268;  1  Thompson  on  Neg- 
ligence, 946-948 ;  8  Thompson  on  Negligence, 
White's  Supp.  94a 

The  distinction  between  a  trespasser  and 
a  licensee  Is  clearly  drawn  in  McConkey  v. 
O.  R.  &  N.  Ry.  Co.,  35  Wash.  65,  76  Pac. 
626.  Within  the  rule  of  that  case  Kroeger 
was  trespasser,  and  to  sustain  a  recovery  it 
was  Incumbent  upon  plaintiffs  to  show  that 
defendant's  agents  knew  of  his  presence  in 
time  to  avoid  the  injury.  As  we  have  said, 
proof  of  this  t&ct  is  entirely  wanting.  Other 
cases  decided  by  this  court  bearing  In  great- 
er or  less  degree  upon  the  question  at  bar  are 
Oraves  v.  Washington  Water  Power  Co.,  44 
Wash.  675,  87  Pae  956,  11  L.  R.  A.  (N.  8.) 
462;  Johnson  v.  Great  Northern  Railway 
Co.,  49  Wash.  98,  94  Pac  895;  West  v. 
Shaw,  61  Wash.  227,  112  Pac.  243.  The  case 
of  Metcalfe  v.  Cunard  S.  S.  Co.,  147  Mass. 
66,  16  N.  E.  701,  is  in  point  Plaintiff  went 
on  board  a  ship  to  consult  the  ship's  doctor. 
He  met  a  supposed  officer  of  the  ship,  and 
upon  inquiry  was  directed  to  the  doctor's 
cabin.    The  way  pointed  out  was  a  direct 


way,  although  a  more  roundabout  <me  would 

have  taken  him  there  and  would  have  avoid- 
ed the  danger.  Near  the  end  of  the  passage- 
way which  he  had  followed  was  an  uncov- 
ered hatch  at  which  the  vessel  was  loading. 
A  companion  said,  "Look  at  those  fellows 
down  there."  Just  as  the  plaintiff  emerged 
from  the  passageway  he  turned  his  head, 
and  almost  immediately  was  struck  on  the 
back  and  knocked  into  the  hold  by  a  bag  of 
flour,  which  swung  across  the  deck  on  its 
way  to  be  lowered  into  the  hatch.  It  was 
held  that  the  plaintiff  was,  at  the  highest, 
a  mere  licensee,  if  not  a  trespasser,  that 
the  danger  was  perfectly  manifest,  and  that 
there  had  been  no  duty  to  warn  the  plaintiff 
against  such  dangers.  See,  also,  Flanagan 
V.  Atlantic,  37  App.  Div.  476,  66  N.  I.  Supp. 
18;  BerUn  Mills  T.  Croteau,  88  Fed.  860,  32 
a  C.  A  126;  Dixon  v.  Swift,  98  Me.  207, 
56  Atl.  761;  Weltzmann  v.  Barker  Asphalt 
Co.,  100  N.  Y.  452,  83  N.  B.  477,  123  Am.  SC 
Rep.  660;  Severy  t.  Nickerson,  120  Mas& 
306,  21  Am.  Rep.  514;  O'Brien  T.  Valoa 
Freight  Co.,  209  Mass.  449,  95  N.  B.  861, 
36  L.  R.  A.  (N.  S.)  402;  Larmoie  v.  Crown 
Point  Iron  Co.,  101  N,  X.  391,  4  N.  EL  752. 
64  Am.  Rep.  718,  where  It  is  said: 

"He,  went  there  on  his  own  business,  and  in 
returning  be  was  subserving  his  own  purpoaes 
only.  The  precise  question  ia  whether  a  person 
who  goes  upon  the  land  of  another,  without 
invitation,  to  secure  employment  from  the  own- 
er of  the  land,  is  entitled  to  indemnity  from 
such  owner  for  an  injury  happening  from  the 
operation  of  a  defective  machine  on  the  prem- 
ises not  obviously  dangerous,  which  he  pasaea 
In  the  course  of  his  journey,  if  he  can  show 
that  the  owner  might  have  ascertained  the  de- 
fect by  the  ezerdae  of  reasonable  care.  We 
know  of  no  case  which  goes  to  this  extent. 
There  is  no  negligence  in  a  legal  sense  which 
can  give  a  right  of  action,  unless  there  is  a  vio- 
lation of  a  legal  duty  to  exercise  care.  The  duty 
may  exist  as  to  some  persons,  and  not  as  to 
others,  depending  upon  pecuiiar  relations  and 
circumstances." 

Paraphrasing  the  words  of  the  court  in 
McConkey  t.  O.  R.  &  N.  Ry.  Co.,  supra. 
Kroeger,  by  the  exercise  of  common  Judg- 
ment, should  have  known  that  to  occupy  the 
place  he  did  would  be  attended  by  great 
hazard.  He  knew  that  he  was  not  upon  a 
highway  for  pedestrians,  but  that  the  trestle 
was  built  and  maintained  and  was  being 
used  for  railway  purposea  While  he  may 
have  believed  It  was  in  such  condition  as 
would  enable  him  to  occupy  It  with  safety, 
yet  the  environment,  time,  and  his  relation 
to  the  defendant  were  such  as  to  give  him 
no  right  to  act  upon  such  belief  or  to  rely 
upon  any  duty  owing  by  the  defendant  to 
maintain  the  place  in  safety  for  him. 

We  agree  with  the  observation  of  the  de- 
ceased, who  said,  upon  recovering  conscious-, 
ness,  that  the  accident  occurred  in  conse- 
quence of  his  own  fault. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  GOSB,  MORRIS,  and 
PARKER,  JJ.,  concur. 
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BECKER  T.  CLARK  et  aL    (No.  12029.) 

(Supreme  Court  of  Washington.    Dec.  28, 
1914.) 

L  VENDOB  ARD  PtTBCHABEB  (|  87*)— RZFBB- 
BKRTATIONB  —  RlQHT  OF  PuBOHABEB  TO 
RjBI.7  ON. 

A  purchaser  may  rely  upon  the  representa- 
tions of  the  vendor,  where  the  property  is  at  a 
distance  or  for  any  other  reason  the  falsity 
of  the  representations  is  not  readily  ascertain- 
able. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  54-60;    Dec.  Dig.  { 

2.  VKNDOB  and  PtTBCHABEB  (i  44*)— Remedibs 

OF  PuBCHABER— Actions— EVIDENCE. 

In  a  suit  to  rescind  a  contract  for  the  pur- 
chase of  land  and  recover  payments,  evidence 
held  to  show  that  the  vendor's  agent  falsely 
represented  the  land  was  in  the  heart  of  a 
German  Catholic  community. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  69-76;  Dec  Dig.  | 
44.*] 

8.  Vendob  and  Pubohaseb  (|  33*)— False 
Repbeskntationb  op  Vendob— ErrECT. 
Though  the  purchaser  did  not  immediately 
intend  to  malce  his  home  on  the  property,  false 
representations  that  it  was  in  the  heart  of  a 
German  Catholic  community  when  it  was  in 
fact  an  unsettled  wilderness  warrants  a  rescia- 
flion  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  38,  40~43,  66;  Dec 
Dig.  { 83.*]  a-  "     "• 

4,  Vendob  and  Pubohaseb  (|  108*)  —  CON- 

TBACTs— Rescission. 

Breach  of  promissory  representations  made 
in  a  sale  of  land  ordinarily  does  not  warrant 
rescission,  but  gives  the  purchaser  a  suit  for 
damagea 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  8  lOS.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  I<,  Kennan, 
Judge. 

Action  by  Jobn  Konrad  Becker  against 
Robert  Wm.  Clark  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed, with  directions  to  render  Judgment 
for  plaintiff. 

y.  T.  Tnstln,  of  Spokane,  for  appellant 
John  M.  Gleeaon,  of  Spokane,  for  respond- 
ents. 

GOSB,  J.  This  is  an  action  in  equity  to 
rescind  a  contract  for  the  pnrchase  of  a 
section  of  land  near  Bablne  Lake  in  the 
province  of  British  Columbia,  and  to  recover 
a  Judgment  for  $1,600,  the  amount  paid  upon 
the  contract,  with  legal  Interest  from  the 
date  of  its  payment  There  was  a  Judgment 
dismissing  the  action.  The  plaintiff  ap- 
pealed. 

The  amiellant,  a  German  farmer  of  the 
Catholic  faith,  67  years  of  age,  residing  at 
Colton  in  Whitman  county,  this  state.  In  the 
month  of  April,  1913,  entered  Into  a  contract 
with  the  respondent  Clark  and  the  respond- 
ent corporation  for  the  purchase  of  the  land 
in  question.    The  contract  price  was  $6,400. 


$1,600  was  paid  when  the  contract  was  sign- 
ed. The  negotiations  were  all  carried  on, 
and  the  money  was  paid  at  Ciolton.  The  laud 
is  1,700  miles  distant  from  Colton.  The 
aiq)ellant  had  never  seen  the  land,  and  had 
no  information  of  ^ther  its  quality  or  de- 
sirability, except  such  as  be  acquired  from 
one  Hopkins,  the  selling  agent  of  the  responds 
ents.  This  fact  was  known  to  Hopkins.  The 
appellant  and  two  of  his  witnesses.  Earnest 
Becker  and  John  Relsenauer,  farmers  living 
in  the  vicinity  of  (Dolton,  the  former  a  broth- 
er of  the  appellant,  testified  that  Hopliins 
represented  that  the  laud  was  the  center  of 
a  German  Catholic  settlement,  and  that  a 
Catholic  church  would  be  erected  on  the  ad- 
joining section  during  the,  summer  of  1918. 
The  appellant  testified  that  It  was  upon  these 
representations  he  contracted,  and  that  with- 
out them  he  would  not  have  contracted  at 
alL  He  further  said  that  it  was  his  purpose 
to  take  two  or  three  German  families  with 
him  and  move  upon  the  land  within  a  year 
or  two  and  make  it  his  home.  There  were 
no  settlers  other  than  Indians  within  five 
miles  of  the  land.  The  whole  country  was 
a  forest  primeval.  There  were  two  Indian 
Catholic  churches,  each  about  12  miles  from 
the  land,  and  Indian  villages  at  these  points. 
The  agent  Hopkins  testified  in  respect  to 
his  representations  about  the  German  Catho- 
lic settlement  as  follows: 

"Q.  Then  about  the  Catholic  settlement  yon 
knew  that  Mr.  Becker  was  interested  in  having 
a  Catholic  settlement  there  in  case  he  bought? 
A.  He  told  me  that  he  would  be.  Q.  Tou  knew 
at  that  time  that  the  prime  reason  for  his  buy- 
ing there  was  that  there  was  a  Catholic  settle- 
ment there,  and  he  would  move  into  it  and  ° 
there  would  l>e  a  church  built  the  coming  year? 
A.  No,  sir.  Q.  Didn't  he  tell  you  that?  A.  He 
didn't  tell  me  that  would  be  his  main  object 
because  he  had  no  authority  to  tell  me  that 
would  be.  Q.  He  had  no  authority?  A.  No, 
because  I  hadn't  told  him  there  was  a  Catholic 
settlement  I  told  him  if  he  bought  there, 
which  he  might  do,  that  we  could  probably  inter- 
est a  arcat  many  other  Germans  there  who  were 
Catholics  and  would  sell  to  them,  and  they 
could  all  live  there  together  if  they  wanted  to. 

In  respect  to  the  building  of  the  church, 
he  testified: 

"The  facts  are  I  did  not  tell  him  there  would 
be  a  church  built  there  on  section  13  or  any 
place  else  right  in  there,  not  naming  any  par- 
ticular iKtint.  Q.  Did  yon  name  any  particular 
time?  A.  No,  no  particular  time,  but  that  if 
he  bought  there,  he  being  a  Cathohc,  that  other 
Catholics  would  probably  buy  there,  and  I  could 
see  no  good  reason  why  they  couldn't  tiave  a 
church  there  at  any  time  they  wanted  it." 

[1-3]  It  is  Important  to  note  that  the  re- 
spondents' agent  sought  the  appellant  at  the 
latter's  home  in  Colton  and  induced  him  to 
make  a  contract  for  the  purchase  of  land 
1,700  nalles  distant,  which  the  agent  knew 
the  appellant  had  not  seen.  The  agent  knew 
that  the  appellant  was  a  German  Catholic 
and  that  he  wanted  land  in  a  German  (Catho- 
lic settlement  To  the  appellant  the  pres- 
ence of  a  German  Catholic  settlement  around 
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tbe  property  was  a  material  fiict,  and  the 
representaticHi  that  It  existed  was  an  Indno- 
ing  canae  for  the  pnrchase.  Aside  from  the 
qnestiODS  of  race  sentiment  and  religions  be- 
lief, it  is  a  well-known  fact  that  ttie  char- 
acter of  the  neighbors  materially  affects  the 
market  valne  of  property.  The  trial  conrt 
said  that  there  was  a  preponderance  of  evi- 
dence to  the  effect  that  Hopkins  represented 
that  the  land  was  in  the  heart  of  a  German 
Catholic  settlement,  but  that  the  eridenoe  np- 
on  the  point  was  not  clear  and  convincing. 
The  controlling  factor  with  thie  oonrt  appar- 
ently was  that,  Inasmnch  as  the  appellant 
had  no  Immediate  Intention  of  going  npon  the 
land,  the  nationality  and  religions  belief  of 
the  neighbors  was  immaterial.  In  this  we 
think  he  was  In  error.  Whether  the  &ppel- 
lant  purchased  the  land  on  speculation  or 
for  the  purpose  of  making  it  his  home,  tbe 
character  of  the  neighbors  would  materially 
affect  the  market  value  of  the  land.  A  pur- 
chaser of  property  takes  into  consideration 
its  probable  future  value.  He  knows  that. 
In  event  he  desires  to  sell  It,  tbe  question  of 
neighbors,  whether  good  or  bad,  will  enter 
Into  the  transaction.  Indeed,  he  knows  that 
this  element  may  make  or  defeat  a  sale. 
The  appellant  swore,  however,  that  he  pur- 
chased the  land  for  a  home,  and  that  the  in- 
ducing cause  was  the  representation  that  the 
neighborhood  was  settled  by  people  of  his 
nationality  and  religious  belief. 
The  law  in  this  state  Is  tliat: 

"Tbe  purchaser  may  rely  upon  representations 
of  the  vendor  where  the  property  ia  at  a  dis- 
tance, or  where  for  an^  other  reason  the 
falsity  of  the  representations  are  not  readily 
ascertainable."  Wooddy  v.  Benton  Water  Co., 
54  Wash.  124,  102  Pac..  1054,  132  Am.  St 
Rep.  1102;  Lindsay  v.  Davidson,  67  Wash. 
517,  107  Pac.  514 ;  Best  v.  Offleld,  59  Wash. 
466,  110  Pac.  17,  30  L.  R.  A.  (N.  8.166;  God- 
frey V.  Olson,  68  Wash.  59.  122  Pac.  1014; 
Conta  V.  Corgiat,  74  Wash.  28,  132  Pac.  746 ; 
Grant  v.  Buschke,  74  Wash.  267, 133  Pac.  447 ; 
Borde  v.  Kingsley,  76  Wash.  618,  136  Pac. 
1172;  Chapman  v.  Hill,  77  Wash.  476,  137 
Pac.  1041 ;  Lamb  v.  Levy,  77  Wash.  611,  137 
Pac.  1024. 

Beginning  as  early  as  Stone  v.  Moody,  41 
Wash.  686,  84  Pac.  617,  85  Pac.  346,  6  L.  R. 
A.  (N.  S.)  799,  this  court  has  steadfastly  ad- 
hered to  the  view  that  a  lie  is  not  legal 
tender  in  this  state.  Stelter  v.  Fowler,  62 
Wash.  345,  113  Paa  1006,  U4  Pac  870. 

We  think  the  evidence  la  clear  and  con- 
vincing that  the  respondents'  agent  repre- 
sented to  the  appellant  that  the  land  con- 
tracted for  was  in  the  heart  of  a  German 
Catholic  settlement,  knowing  that  to  be  a 
material  fact  in  the  mind  of  the  appellant, 
and  the  inducing  cause  of  the  purchase,  when 
in  fiict  the  whole  country  was  an  unsettled 
wUdemesa  The  mere  fact  that  the  appel- 
lant did  not  intend  to  go  upon  the  land  for 
a  year  or  two  does  not  militate  against  his 
right  to  rescind  the  contract  To  him  the 
representation  was  material,  and  without  the 


representation  he  testifled  that  he  woald  not 
have  considered  the  contract  at  aU. 

[4]  We  have  treated  the  promissory  rei>- 
resentation  that  a  church  would  be  bollt  tbe 
following  summer  upon  an  adjoining  section 
as  immaterial  except  as  it  throws  light  up- 
on the  other  representations.  As  a  general 
rule,  the  breach  of  a  promissory  representa- 
tion does  not  warrant  a  resdssion,  bat  the 
purchaser  is  remitted  to  an  action  for  dam- 


The  Judgment  is  reversed,  with  directions 
to  enter  a  Judgment  in  favor  of  the  appel- 
lant and  against  the  respondent  Clark  and 
the  respondent  cori>oratlon  as  prayed  for  In 
the  bilL 

GROW,  C.  J.,  and  CHADWICK,  PARK£R, 
and  MORRIS,  J  J.,  concur. 

'  (S  Wasb.  S» 

COOPER  V.  COOPER.    (No.  12194.) 

(Supreme  Court  of  Washington.     Dec.  30, 
1914.) 

1.  JUDGKS  (i  56*)— DkCISION  or  DlSQUAUFXES 
JUDOB— Revikw. 

Whether  the  petition  in  a  proceeding  to  va- 
cate a  decree  for  fraud  states  groonds  for  relief, 
being  a  question  which  can  come  to  the  Su- 
preme Court  only  by  appeU  from  the  decision 
of  a  qualified  trial  court,  cannot  be  considered 
by  it,  where  decided  by  the  disqualified  judge 
after  erroneous  denial  of  change  of  judge  for 
prejudice. 

[EM.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  Sg  235-245;    Dec.  Dig.  |  56.* J 

2.  Judges  d  61*)  —  DisquAunCATioif  stir 
Prkjudicb  —  Chahob  —  "Pkockbdino"  — 
Vaoatiro  Divobcb  Dbcbr  roR  Fraud. 

Tbe  proceeding  to  vacate  a  judgment  for 
fraud  under  Rem.  &  Bal.  Code,  I  464  (4),  which 
by  sections  467  and  468  is  by  petition  on  notice 
in  the  nature  ot  a  summons  as  in  an  original 
action,  is  within  3  Rem.  ft  BaL  Code,  \i  2(^  (1), 
209  (2),  for  change  of  judge  for  prejudice  on  af- 
fidavit, in  any  action  or  "proceeding,"  thoogh 
the  judgment  is  a  decree  for  divorce. 

[Ed.  Note.— For  other  cases,  see  Judges,  Gent 
Dig.  §{  224-231;    Dec  Dig.  |  51.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proceeding.] 

8.  JUDQKS       (§       51*)  —  DrSqUALITtCATIOR  — 

Chanqb— Seasohabuc  Afpucatior. 

The  application  for  change  of  judge  for 
prejudice,  being  made  immediately  on  the  cause 
being  assigned  to  the  disqualified  judge,  and  it 
being  impossible  to  sooner  know  to  what  judge 
it  would  be  assigned  under  the  court  rules,  waa 
seasonable. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cvtt. 
Dig.  If  224-231;  Dec  Dig.  {  61.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   A.  W.  Frater,  Judge. 

Proceeding  by  William  Cower  to  vacate 
for  fraud  tbe  decree  of  divorce  in  the  suit 
against  hiin  by  Vema  Lk  Cooper.  From  an 
order  of  dismissal,  petitioner  appeals.  Re- 
versed and  remanded,  with  directions. 

Walter  S.  Fulton,  Chas.  F.  Rlddell,  and 
Edwin  C.  Ewlng,  all  of  Seattle,  for  appe- 
lant. Paul  B.  PhllllpB,  of  Seattle,  for  re- 
spondent 
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ELLIS,  J.  This  la  an  appeal  from  an  or- 
der dlBmissliig  a  petition  to  vacate  a  decree 
of  divorce.  The  original  action  was  com- 
menced In  the  superior  court  of  King  county 
on  April  28,  1913,  by  the  respondent  here  as 
plaintiff  against  the  appellant  here  as  de- 
fendant The  issues  were  made  up,  and  the 
cause  was  finally  called  for  trial  Jnly  8, 
1818.  It  was  tried  before  Hon.  John  B. 
Humphries,  one  of  the  Judges  of  the  superior 
court  of  lUng  county  who  entered  a  decree 
granting  an  absolute  divorce  to  the  plaintiff 
in  the  original  action,  respondent  here, 
awarding  her  the  care  and  custody  of  the 
two  minor  children,  giving  her  as  her  sole 
and  separate  property  certain  real  estate  in- 
cluding the  home  and  furniture  belonging 
to  the  parties,  and  ordering  the  defendant 
in  that  action,  appellant  here,  to  pay  to  the 
plaintiff  for  the  support  of  herself  and  the 
children  the  sum  of  $35  a  month.  On  Au- 
gust 7,  1913,  the  defendant  in  that  action, 
appellant  here,  began  a  proceeding  by  peti- 
tion nnder  chapter  17,  IS  464  to  473,  inclu- 
sive, of  Rem.  ft  Bal.  Ck>de,  for  the  vacation 
of  the  decree  of  divorce  on  the  ground  of 
fraud  practiced  by  the  successful  party  in 
obtaining  It.  This  proceeding  was  commenc- 
ed by  service  of  a  copy  of  the  petition  and 
service  of  notice  in  the  nature  of  a  summons 
aa  required  by  the  provisions  of  the  above- 
mentioned  statute  and  the  filing  of  the  pe- 
tition. In  order  to  avoid  confusion,  the  par- 
ties will  be  designated  as  "appellant"  and 
"respondent"  The  case  was  noticed  for  as- 
signment for  trial,  noted  in  the  usual  man- 
ner, and  came  on  regularly  to  be  set  for  trial 
on  a  day  certain,  on  February  7,  1914.  Dur- 
ing the  interval  since  the  filing  of  this  pe- 
tition, the  rules  of  the  superior  court  of  King 
connty  were  so  changed  as  to  provide  for  a 
presiding  Judge,  whose  duty  It  was,  among 
other  things,  to  assign  each  day  all  cases  set 
for  trial  to  the  various  departments  of  the 
court.  The  Judge  of  department  1,  Hon.  A. 
W.  Frater,  was  presiding  Judge,  and  on  Feb- 
ruary 7,  1014,  when  this  case  was  called,  he 
set  it  for  trial  on  February  26,  1914,  but  did 
not  >o  far  as  the  record  shows,  assign  it 
to  any  department  or  Judge.  On  February 
27,  1914,  the  case  was  called  and  assigned 
to  department  No.  4,  Hon.  John  B.  Hum- 
phries, Judge,  for  trial.  Immediately  upon 
this  assignment  for  trial,  the  appellant  filed 
in  department  No.  1,  the  department  of  the 
presiding  Judge,  his  motion  and  afSdavit  for 
a  change  of  Judge  for  prejudice,  under  the 
act  of  1911  (3  Rem.  ft  Bal.  Code,  |  209  [1]). 
The  motion  came  on  for  hearing  on  March 
2,  1914,  and  on  that  date,  after  argument  was 
overruled  by  the  presiding  Judge,  and  a  for- 
mal order  to  that  effect  was  entered  nnder 
date  of  March  3,  1914.  The  trial  upon  the 
appellant's  petition  was  then  had  in  depart- 
ment No.  4,  before  Judge  Humphries,  who 
ruled  that  the  petition  stated  no  facts  aufS- 
dent  to  involve  any  relief  and  dismissed  the 
proceeding.    This  appeal  followed.- 


Three  qaestionfl  are  discussed  in  the  briefs: 
(1)  Was  the  proceeding  by  petition  to  vacate 
the  decree  of  divorce  a  proceeding  within 
the  contemplation  o'f  the  statute  providing 
for  a  change  of  Judge  for  prejudice?  (2)  If 
so,  was  the  application  for  the  change  made 
in  time?  (8)  Did  the  petition.  In  any  event 
state  sufficient  grounds  to  endtle  the  appel- 
lant to  any  relief? 

[1]  It  is  obvious  that  if  the  first  two  ques- 
tions be  answered  in  the  affirmative,  it  wlU 
be  neltber  necessary  nor  proper  for  us  to 
consider  the  third  question.  That  is  a  mat- 
ter which  can  only  come  to  us  by  an  appeal 
from  the  decision  of  a  qualified  trial  court 
This  is  not  a  court  of  first  Instance. 

[2]  The  act  under  which  this  proceeding 
was  instituted,  taken  as  a  whole,  contem- 
plates two  distinct  forms  of  procedure.  Sec- 
tion 466  clearly  contemplates  an  application 
for  relief  against  the  Judgment  attaclced,  for 
certain  causes  therein  enumerated.  That 
proceeding  Is  by  motion.  No  specific  form 
of  notice  is  mentioned.  Q?he  proceeding  here 
was  not  taken  nnder  that  section.  The  per- 
tinent provisions  under  which  this  proceed- 
ing was  Instituted  (quoting  Rem.  &  BaL  Code 
by  section  number),  are  as  follows: 

"Sec.  464.  The  superior  court  in  which  a  judg- 
ment has  been  rendered,  or  by  wbidi  or  the 
judge  of  which  a  final  ordbr  has  been  made,  shall 
have  power,  after  the  term  (time)  at  which  such 
judgment  or  order  was  made,  to  vacate  or  modi- 
fy such  judgment  or  order:  •  •  *  (4)  For 
fraud  practiced'  by  the  guccessful  party  in  ob- 
taining the  judgment  or  order.    •    *    • " 

"Sec.  467.  The  proceedings  to  obtain  the  ben- 
efit of  subdivision  •  •  •  four  *  *  •  of 
section  464  shall  be  by  i>etition  verified  by  af- 
fidavit setting  forth  the  judgment  or  order,  the 
facts  or  errors  constituting  a  cause  to  vacate  or 
modify  it,  and  if  the  party  is  a  defendant,  the 
facts  constituting  a  defense  to  the  action. 
•    •    • 

"Sec.  468.  In  such  proceedings  the  party  shall 
be  brought  into  court  in  the  same  way,  on  the 
same  notice  as  to  time,  mode  of  service  and  mode 
of  return,  and  the  pleadings  shall  be  governed 
by  the  same  principles,  and  issues  be  made  up 
by  the  same  form,  and  all  the  proceedings  con- 
ducted in  the  same  way,  aa  near  as  can  be,  aa 
in  original  action  by  ordinary  proceedings,  ex- 
cept that  the  facts  stated  In  the  petition  shall 
be  deemed  denied  without  answer,  and  defendant 
shall  introduce  no  new  cause,  and  tix4  cause  of 
the  petition  shall  alone  be  tried." 

It  will  be  noted  that  this  proceeding  by 
petition  is  in  Its  nature  a  new  and  independ- 
ent proceeding  In  which  the  adverse  party 
is  brought  Into  court  as  upon  original  pro- 
cess by  service  of  a  notice  In  the  nature  of 
a  summons  as  in  an  original  action.  Clear- 
ly this  proceeding  by  petition  Is  intended  aa 
a  statutory  substitute  for  a  bill  In  equity  to 
set  aside  a  Judgment  for  certain  causes,  if 
brought  within  the  year  after  its  rendition. 
For  every  practical  purpose  such  a  proceed- 
ing is  in  its  nature  a  new  and  independent 
proceeding  involving  Issnes  and  requiring 
evidence  which  may  be  wholly  Independent  of 
the  Issues  and  evidence  in  the  original  action. 
In  the  case  of  Roberts  v.  Shelton  Southwest- 
em  R.  R.,  21  Wash.  427,  58  Pac.  676,  in  dls- 
cussing  the  nature  of  this  proceeding  after 
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redttng  tbe  statutory  provlsionB,  tills  court 
said: 

"This  chapter  of  the  statnte,  takes  as  a  whole, 
plainly  imports  that  the  petitioner  in  proceed- 
ings of  this  character  is  deemed  the  plaintiff  and 
the-  adverse  part;  the  defendant  In  other 
words,  the  proceeding  to  vacate  or  modify  a 
judgment  is  in  the  nature  of  an  independent  ac- 
tion." 

It  seema  to  us  that  a  proceeding  wbicb  is 
instituted  with  all  the  formality  of  an  orig- 
inal action  and  conducted  throughout  in  the 
same  manner  as  an  original  action  and  in 
which  the  parties,  regardless  of  their  desig- 
nation in  the  original  action,  occupy  the  re- 
lation of  plaintiff  and  defendant  according  to 
the  issues  presented  by  the  petition,  and  in 
which  those  Issues  may  take  all  the  range  of 
an  independent  bill  in  equity  for  relief 
against  a  judgment,  is  in  its  very  nature  a 
new  proceeding,  and  hence  falls  within  the 
purview  of  the  act  of  1911  relating  to  the 
disqualiflcation  of  judges  of  the  superior 
court,  for  prejudice.  That  act,  so  far  as  here 
material  (3  Kern.  Bal.  Code  {$  209(1),  209(2), 
is  as  follows: 

"No  judge  of  a  superior  court  of  the  state  of 
Washington  shall  sit  to  hear  or  try  any  action 
or  proceeding  when  it  shall  be  established,  as 
hereinafter  provided,  that  such  judge  is  preju- 
diced against  any  party  or  attorney,  or  the  in- 
terest of  any  party  or  attorney  appearing  in 
such  cause.  In  such  case  the  presiding  judge 
shall  forthwith  transfer  the  action  to  another 
department  of  the  same  court,  or  call  in  a 
judge  from  some  other  court,  or  apply  to  the 
governor  to  send  a  judge,  to  try  the  case.    *    *    • 

"Any  party  to  or  any  attorney  appearing  in 
any  action  or  proceeding  in  a  superior  court, 
may  establish  such  prejudice  by  motion  support- 
ed by  affidavit  that  the  judge  before  whom  the 
action  is  pending  is  prejudiced  against  such 
party  or  attorney,  so  that  such  party  or  attor- 
ney cannot,  or  believes  that  he  cannot,  have  a 
fair    and    unpartial    trial    before    such    judge. 

•     •     •  H 

It  is  a  unlTersai  rule  of  statutory  construc- 
tion that  a  statute  will  be  construed  so  as  to 
give  effect  to  all  of  the  words  used  therein, 
unless  such  a  construction  would  produce  a 
manifest  absurdity.  The  use  of  the  words, 
"any  action  or  proceeding,"  in  both  of  the 
above-quoted  sections,  indicates  the  clear 
intention  on  the  part  of  the  Legislature  that 
by  timely  motion  and  affidavit  a  litigant 
shall  be  entitled  to  a  change  of  Judge  for 
prejudice,  not  only  in  an  original  action,  but 
in  any  proceeding  in  the  nature  of  an  action. 
Any  other  view  would  convict  the  Lieglsla- 
ture,  without  reason,  of  using  the  word  "pro- 
ceeding" to  no  purpos&  The  respondent  urg- 
es that  this  statute  should  be  liberally  con- 
strued in  favor  of  jurisdiction  as  in  case  of 
the  statute  touching  venue,  citing  Carr  v. 
Remele,  74  Wash.  380,  133  Pac.  693.  The 
rule  there  announced,  though  a  wholesome 
one  when  soundly  apitUed,  would  not  warrant 


the  Judicial  repeal  of  the  statute  here  In 
question  nor  the  cancellation  of  any  of  its 
terms.  Our  recent  decision  in  State  ex  reL 
Russell  V.  Superior  Court  of  E^g  County, 
77  Wash.  631,  138  Pac.  291,  Is  clear  author- 
ity for  the  view  ttiat  any  proceeding  com- 
menced by  new  and  independent  process, 
though  arising  out  of  and  connected  wltb 
another  action,  is  a  "proceeding"  within  the 
meaning  of  the  act  of  1911. 

[3]  We  are  also  clearly  of  the  opinion  that 
the  application  for  change  of  Judge  was  made 
in  time.  The  respondent  urges  that  the  ap- 
pellant having  filed  his  petition  in  the  orig- 
inal action  on  the  7th  of  August,  1913,  and 
having  made  no  application  for  a  change  of 
judge  until  February  27, 1914,  his  application 
came  too  late.  It  will  be  noted,  however, 
that  the  petition  took  its  regular  course  un- 
der the  rules  of  the  superior  court  for  King 
county  and  was  not  assigned  to  any  particu- 
lar department  or  judge  for  hearing  until 
February  27,  1914.  Under  the  court  rule  It 
Is  manifest  that  the  appellant  could  not  know 
to  what  judge  the  matter  would  be  assigned 
tmtll  the  assignment  was  made.  His  imme- 
diate application  for  the  change  was  there- 
fore timely.  Any  other  view  would  be  un- 
reasonable and  deprive  the  appellant  of  his 
clear  statutory  right  We  conclude  that  the 
presiding  Judge  committed  error  in  refusing 
the  application. 

We  have  often  held  that  the  Jurisdiction  of 
the  trial  court  in  divorce  cases  Is  a  contino- 
ing  Jurisdiction,  especially  where  the  inter- 
ests of  minor  children  are  concerned,  and 
that  the  trial  court,  in  the  exercise  of  its 
equitable  powers,  may  from  time  to  time,  up- 
on proper  application,  change  or  modify  its 
decree  touching  alimony  and  support  mon- 
ey and  the  custody  of  the  children.  Koonts 
V.  Koonfcz,  25  Wash.  336,  65  Pac.  646;  Irving 
V.  Irving,  26  Wash.  122,  66  Pac.  123;  Kane 
V.  Miller,  40  Wash.  125,  82  Pac.  177;  Poland 
V.  Poland,  63  Wash.  597,  116  Pac.  2;  Dyer 
V.  Dyer,  65  Wash.  535,  118  Paa  634;  Beera 
V.  Beers,  74  Wash.  468,  133  Pac.  605.  In 
such  a  proceeding,  no  new  process  is  neces- 
sary. Harris  v.  Harris,  71  Wash.  307,  128 
Pac.  673.  What  we  have  said  in  this  case 
Is  not  intended  to  apply  to  such  casea. 
This  being  a  statutory  proceeding,  the  case 
here  is  clearly  distinguishable  from  the  fore- 
going cases  and  also  from  the  case  of  State 
ex  rel.  Stevens  v.  Superior  Court,  144  Paa 
639. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  the  mo- 
tion for  a  change  of  Judge  and  for  further 
proceeding. 

CROW,  a  J.,  and  FXTLLEBTON,  MAIN, 
and  MOUNT,  JJ.,  concur. 
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8TATB  es  teL  MTJItPHY  t.  BSOWN. 

(No.  12497.) 

(Snpreme  Court  of  Waibington.    Dec.  81, 1914.) 

1.  Abbxst  ({  71*)— Pafebb  Hklo  as  Btiderox 
— Petitiom  fob  RnuBN— Pubadisob— Judo- 

UEMT. 

Where  defendant  in  a  prosecution  for  brib- 
ery obtains  an  order  to  show  cause  for  the  re- 
turn of  $1,000  and  certain  papers,  held  by  the 
prosecuting  attorney  for  use  as  evidence,  and  a 
motion  for  judgment  is  made  on  the  return  to 
the  order,  it  is  similar  to  a  motion  for  judgment 
on  the  pleadings  in  a  civil  action,  and  all  the 
allegations  in  the  return  of  the  prosecuting  at* 
torney  are  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  i§  174,  176;   Dec.  Dig.  {  71.»J 

2.  AaBEST    (S    71*)— Seizubk    of    Evidenc*— 

VOLCNTART      SUBBENHEB     BEFOBE     ABBBST— 

Recoveb;  Pending  Tbial. 

Where  papers  and  money  were  voluntarily 
surrendered  to  the  prosecuting  attorney,  know- 
ing that  they  were  to  be  used  as  evidence  upon 
the  trial  of  a  charge  to  be  filed  against  the  party 
surrendering  them,  they  cannot  be  recovered 
pending  the  trial. 

[Ed.  Note.-^For  other  cases,  see  Arrest,  Cent. 
Dig.  a  174,  175 ;    Dec.  Dig.  g  71.*] 
8.  Arrest  (§  71*)— Criminal  Law  (§  393*)— 

Search  of  Pbisoneb— Use  ox  Dibcovebies 

IN  Evidence. 

Where  a  person  is  legally  arrested,  the  offi- 
cer may  search  him  and  take  from  him  money 
or  goods  which  the  officer  reasonably  believes  to 
be  coanected  with  the  supposed  crime,  and  dis- 
coveries made  in  this  search  are  admissible  in 
evidence. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  §S  174.  175;  Dec.  Dig.  J  71;*  Criminal 
Law,  Cent  Dig.  fy  871-874 ;   Dec.  Dig.  $  393.*] 

Mount,  J.,  dissenting. 

Department  2.  In  a  prosecution  for  bribery, 
on  petition  of  defendant  J.  J.  Brown,  an  or- 
der was  entered  directing  the  prosecuting  at- 
torney to  return  to  defendant  $1,000  and  cer- 
tain papers,  held  to  be  used  as  evidence,  and 
the  State  brings  certiorari.    Reversed. 

John  F.  Murphy  and  S.  H.  Steele,  both  of 
Seattle,  for  plaintiff.  Tucker  &  Hyland,  of 
Seattle,  for  defendant 

MAIN,  J.  On  the  29th  day  of  October,  1014, 
the  defendant,  J.  J.  Brown,  was  charged  by 
information  with  the  crime  of  attempting  to 
corruptly  influence  an  agent  Thereafter  and 
on  the  6th  day  of  November,  1014,  the  defend- 
ant filed  In  the  cause  a  petition  wherein  he 
prayed  that  $1,000  of  money  and  certain  pa- 
pers then  in  the  possession  of  the  prosecuting 
attorney  should  be  returned  to  him.  Upon 
the  presentation  of  this  petition,  an  order  to 
Show  cause  was  entered  directing  that  the 
prosecuting  attorney  appear  and  show  cause 
why  he  should  not  deliver  the  money  and  pa- 
pers to  the  defendant  as  prayed  for  In  the  peti- 
tion. On  the  11th  day  of  November,  1014,  the 
prosecuting  attorney  made  his  return  to  the 
order  to  show  cause.  Thereupon  the  defend- 
ant moved  for  Judgment  as  prayed  for  in  his 
petition.  This  motion  was  based  upon  the 
petition  of  the  defendant  the  order  to  show 


cause,  and  the  return  of  the  prosecntlng  at- 
torney. The  court  granted  the  motion  aind 
entered  an  order  directing  that  the  $1,000 
and  the  papers  be  returned  to  the  defendant 
To  review  this  order  the  cause  is  brought 
here  by  certiorari 

To  avoid  confusion,  the  parties  will  be  re- 
ferred to  as  the  "defendant"  and  the  "prose- 
cuting attorney."  The  defendant  in  his  peti- 
tion alleged.  In  substance:  That  he  is  a  citi- 
zen of  the  Dominion  of  Canada ;  tliat  on  the 
15th  day  of  October,  1914,  he  was  sojourning 
in  room  935  of  the  Fry  Hotel  in  the  city  of 
Seattle,  in  King  county,  Wash. ;  that  on  this 
date  the  prosecuting  attorney  In  and  for  King 
county  entered  his  room  and  stated  to  the  de- 
fendant that  he  (the  prosecuting  attorney) 
had  power  and  authority  to  arrest  the  de- 
fendant, although  at  the  time  the  prosecuting 
attorney  was  without  a  warrant  or  au- 
thority to  make  such  arrest;  that  the 
prosecuting  attorney  then  commanded  the 
defendant  to  go  with  him  from  his  room 
to  the  office  of  the  prosecuting  attor- 
ney in  the  Alaska  building  in  the  city  of 
iSeattle;  that  upon  arriving  at  the  office  of 
the  prosecuting  attorney,  he  demanded  that 
the  defendant  deliver  to  him  $1,000  In  money 
then  upon  the  person  of  the  defendant ;  that 
at  the  time  the  prosecuting  attorney  com- 
manded the  defendant  to  go  with  him  from 
his  room  in  the  hotel  to  the  office  of  the  prose- 
cuting attorney,  the  latter  commanded  and 
directed  the  defendant  to  bring  with  him  all 
his  personal  belongings.  Including  two  leath- 
er grips  and  their  contents,  which  contained, 
among  other  things,  papers  in  the  handwri1> 
Ing  of  the  defendant ;  that  upon  arriving  at 
the  office  of  the  prosecuting  attorney,  before 
the  Issuance  of  a  warrant  and  before 
the  filing  of  any  complaint  or  information 
against  the  defendant  the  prosecuting  attor- 
ney demanded  that  the  defendant  surrender 
and  deliver  to  him  the  $1,000,  together  with 
certain  iwpers  belonging  to  the  defendant; 
that  before  the  surrender  of  the  money  and 
the  papers  to  the  prosecuting  attorney  the 
defendant  informed  the  prosecuting  attorney 
that  he  desired  to  be  represented  by  counsel, 
and  that  he  desired  to  telephone  his  attorney ; 
that  the  prosecuting  attorney  refused  to  per- 
mit the  defendant  to  communicate  with  hia 
counsel  and  restrained  him-  of  his  liberty  from 
12:80  o'clock  p.  m.  nntll  8  o'clock  p.  m.  of  the 
day  named;  that  a  complaint  was  not  filed 
against  the  defendant  until  after  the  sur- 
render of  the  $1,000  and  the  papers ;  that  the 
money  and  papers  are  unlawfully  held  by  the 
prosecuting  attorney;  that  the  prosecuting 
attorney  vtapoaea  to  use  the  money  and  the 
papers  at  the  trial  of  the  above-entitled 
cause. 

Upon  this  petition,  as  above  stated,  a  show 
cause  order  was  issued.  The  prosecuting  at- 
torney in  his  return  to  the  order  to  show 
cause  denies  that  in  room  936  in  the  Fry 


•For  other  csms  sm  samo  topic  and  aocUon  NUMBSa  la  Dw.  Dig.  A  Am.  Dig.  Koy-Mo.  BarlM  A  Rop'r  IndMss 


Digitized  by 


Google 


70 


145  PACIFIC  BBPOBTEB 


(Waab. 


Hotel  on  the  15th  day  of  October,  1913,  he 
stated  to' the  defendant  that  as  prosecuting 
ofScer  of  King  connty  he  had  power  and  au- 
thority to  arrest  the  defendant;  admits  that 
he  requested  the  defendant  to  come  with  him 
from  his  room  in  the  hotel  to  the  prosecuting 
attorney's  o£Bce  in  the  Alaska  building; 
admits  that  after  arriving  at  his  office  he  re- 
quested the  defendant  to  deliver  to  him  $1,- 
000  In  money  then  upon  the  person  of  the 
defendant;  admits  that  after  arriving  at  his 
office  he  requested  the  defendant  to  deliver 
to  Iiim  whatever  papers  were  in  his  posses- 
sion relative  to  the  case  under  considera- 
tion; admits  that  he  requested  the  defendant 
to  bring  his  grips  and  papers  from  the  Fry 
Hotel  to  the  prosecuting  attorney's  office; 
admits  that  after  arriving  at  his  office  be 
demanded  of  the  defendant  11,000  In  money, 
and  in  addition  thereto  whatever  papers  and 
documents  the  defendant  had  in  bis  custody 
and  possession  bearing  upon  the  question 
then  under  investigation.  The  prosecuting 
attorney  in  his  return  denies  that  he  refused 
to  permit  the  defendant  to  telephone  to  his 
attorney;  denies  that  the  money  and  papers 
or  any  part  thereof  are  being  unlawfully  or 
improperly  held;  admits  that  he  does  intend 
to  use  the  money  and  papers  as  evidence  on 
the  trial  of  the  cause  filed  against  the  de- 
fendant, and  that  he  holds  them  for  no  other 
purpose  than  to  be  used  as  such  evidence. 
Further  answering  the  order  to  show  cause, 
the  prosecuting  attorney  alleges:  That  on 
the  15th  day  of  October,  1914,  in  addition  to 
being  the  qualified  and  acting  prosecuting 
attorney  in  King  county.  Wash.,  he  was  a 
duly  appointed,  qualified,  and  acting  deputy 
sheriff;  that  on  the  14th  day  of  October, 
1914,  complaint  had  been  made  to  him  that 
the  defendant  had  violated  and  was  con- 
tinuing to  violate  section  426  of  chapter  249 
of  the  Session  Laws  of  1909;  that  for  the 
purpose  of  ascertaining  the  truth  of  this 
charge  the  prosecuting  attorney  on  the  15th 
day  of  October,  1914,  in  company  with  others, 
was  In  an  adjoining  room  in  the  Fry  Hotel 
to  the  room  occupied  by  the  defendant,  and 
at  that  time  there  was  therein  one  W.  F. 
Heppenstahl,  an  employe  of  the  William  J. 
Burns  International  Detective  Agency;  that 
at  said  time  and  place  the  prosecuting  attor- 
ney had  In  operation  in  said  room  of  the  de- 
fendant a  dictograph;  that  the  prosecuting 
attorney  and  others  by  virtue  of  the  dicto- 
graph heard  the  defendant  offer  Heppenstahl 
$1,000  as  compensation,  gratuity,  and  reward 
in  consideration  of  the  revelation  and  dis- 
closure to  the  defendant  by  Heppenstahl  of 
the  name  of  the  client  of  the  William  J. 
Bums  Detective  Agency  who  was  paying  the 
detective  agency  for  investigation  by  it  then 
proceeding  In  the  Dominion  of  Canada) 
that  thereupon  the  defendant  instructed  Hep- 
penstahl to  place  the  name  upon  a  slip  of 
paper  and  that  he  would  place  $1,000  upon 
the  bureau ;   that  the  defendant  counted  out 


the  sum  of  $1,000  in  money;  that  at  this 
time  the  prosecuting  attorney  knocked  upon 
the  door  of  room  935  occupied  by  the  defend' 
ant  under  the  name  of  J.  J.  Harris;  that 
the  door  was  opened,  and  the  prosecuting  at- 
torney then  walked  in  and  informed  the  de- 
fendant that  he  was  the  state's  attorney  and 
requested  him  to  accompany  him  to  his  office; 
that  J.  J.  Harris,  as  he  was  then  known,  re- 
quested the  prosecuting  attorney  to  Identiry 
himself,  and  for  this  purpose  letters  and  oth- 
er documtnts,  including  a  deputy  sheriff's 
commissloio,  were  ezliibited;  that  the  prose- 
cuting attorney,  then  believing  that  the  de- 
fendant bad  violated  section  426  of  diapter 
249  of  the  Laws  of  1909,  and  had  committed 
a  crime,  and  desiring  to  obtain  further  evi- 
dence for  use  upon  the  trial  against  the  de- 
fendant, requested  the  defendant  to  accom- 
pany him  to  his  office  and  bring  with  him  his 
books  and  papers  referred  to  in  the  peti- 
tion; that,  after  arriving  at  the  prosecuting 
attorney's  office,  the  defendant  then  stated 
to  the  prosecuting  attorney  that  his  true 
name  was  3.  J.  Brown,  and  not  J.  J.  Harris; 
that  the  prosecuting  attorney  then  requested 
the  defendant  to  pay  him  the  $1,000  and  de- 
liver to  him  the  papers  referred  to  in  the  pe- 
tition, stating  to  the  defendant  at  the  time 
that  he  desired  the  money  and  topers  for 
use  as  evidence  on  the  trial  of  the  charge 
which  was  to  be  filed  against  the  defendant 
for  attempted  bribery;  that,  after  making 
the  request  for  the  money  and  papers,  the  d^ 
fendant  stated  in  substance  that,  "I  suppose 
you  have  a  right  to,"  and  thereupon  deliver- 
ed them  over;  that  the  defendant  voluntarily 
for  that  purpose  surrendered  the  money  and 
papers  to  the  prosecuting  attomcy,  after 
having  inclosed  the  money  in  an  envelope 
and  seated  it;  that  the  prosecuting  attorney, 
after  recdving  the  money  and  papers,  pro- 
ceeded to  °  prepare  and  file  a  complahftt 
against  the  defendant,  charging  him  with  the 
violation  of  the  statute,  and  caused  a  war- 
rant to  be  Issued  and  served  upon  the  de- 
fendant, arresting  him  upon  the  charge;  that 
subsequently  the  prosecuting  attorney  caused 
to  be  filed  in  the  superior  court  of  the  state 
of  Washington  for  King  connty  an  informa- 
tion against  the  defendant  charging  him 
with  the  crime  mentioned  in  the  statute; 
that,  while  the  complaint  was  being  prepared 
in  the  prosecuting  attorney's  office,  the  de- 
fendant asked  if  he  was  under  arrest,  to 
which  it  was  replied  that  he  was  not  up  to 
that  time,  but  that  he  was  then  placed  under 
arrest;  that  immediately  thereafter  the  de- 
fendant asked  permission  to  telephone  to  his 
attorney,  who  was  Immediately  called,  and 
came  to  the  prosecuting  attorney's  office; 
that  the  prosecuting  attorney  still  has  the 
$1,000  in  money,  the  letters,  and  papers  re- 
ferred to  in  the  defendant's  petition,  and  Is 
retaining  them  to  be  used  as  eviderice  on  the 
trial  of  the  information  now  pending  in  the 
superior  court  of  the  state  of  Washington. 
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[1,  21  As  above  noted,  tbe  superior  court 
granted  tbe  motion,  which  was  similar  in  its 
nature  to  that  of  a  motion  for  Judgment  on 
the  pleadings  in  a  civil  action.  To  sustain  a 
Judgment  entered  upon  such  a  motion,  all 
the  allegations  of  the  prosecuting  attorney's 
return  to  the  order  to  show  cause  must  be 
taken  as  true.  The  defendant  in  his  petition 
does  not  charge  that  tbe  money  and  papers 
were  surrendered  by  reason  of  force  or  du- 
ress, or  even  under  protest  There  is  no  state- 
ment in  either  the  petition  or  the  return  to 
the  show  cause  order  which  shows  the  na- 
ture or  course  of  the  conversation  which 
took  place  between  tbe  defendant  and  the 
prosecuting  attorney  In  the  latter's  office. 
According  to  the  allegations  In  tbe  return  to 
tbe  order  to  show  cause,  when  the  surrender 
of  the  money  and  papers  was  demanded  by 
the  prosecuting  attorney,  tbe  defendant  was 
informed  that  they  were  to  be  used  as  evi- 
dence upon  the  trial  of  a  charge  which  was 
to  be  filed  against  him,  and  that  tbe  defend- 
ant voluntarily,  with  the  statement,  "I  sup- 
pose you  have  the  right  to,"  surrendered 
them.  If  the  allegations  in  the  prosecuting 
attorney's  return  are  true,  the  money  and  pa- 
pers were  voluntarily  surrendered  by  the 
defendant  to  tbe  prosecuting  attorney  for 
the  purpose  of  being  used  as  evidence  upon 
the  trial  of  a  charge  which  was  to  be  filed. 

[3]  Tbe  general  rule  is  that,  where  a  per- 
son Is  legally  arrested,  tbe  arresting  officer 
has  a  right  to  search  such  person,  and  take 
from  his  possession  money  or  goods  which  the 
officer  reasonably  believes  to  be  connected 
with  the  supposed  crime,  and  discoveries  made 
in  this  lawful  search  may  be  shown  at  tbe 
trial  In  evidence.  In  section  211,  Bishop's 
New  Criminal  Procedure,  the  rule  Is  stated 
thus: 

"Tbe  arresting  officer  ought  to  consider  the 
nature  of  tbe  accusation.  Then  if  he  finds  on 
tbe  prisoner's  person,  or  otherwise  in  his  pos- 
sessioQ,  either  goods  or  money  which  he  reason- 
ably believes  to  be  connected  with  the  supposed 
crime,  as  its  fruits,  or  as  the  instruments  with 
which  It  was  committed,  or  as  supplying  proofs 
relntinK  to  tbe  transaction,  he  may  take  and 
bold  them  to  be  disposed  of  as  the  court  directs. 
And  discoveries  made  in  tbis  lawful  search  may 
be  shown  at  the  trial  in  evidence;  as,  marks 
and  scars  on  the  prisoner's  person ;  and,  if 
there  are  tracks  supposed  to  be  his,  the. officer 
may  require  him  to  put  bis  feet  into  them,  or 
to  take  off  bis  boots  to  be  compared  with  them. 
the  result  to  appear  in  evidence  at  the  triaL' 

In  Weeks  v.  United  States,  232  U.  S.  383, 
392,  34  Sup.  Ct  841,  68  U  Ed.  652,  speaking 
upon  the  question  of  the  right  to  search  the 
person  of  one  under  legal  arrest,  It  la  said 
that  racb  right  has  always  been  recognized 
under  Bnglish  and  American  law,  and  has 
been  uniformly  maintained  In  many  cases. 
In  the  present  case.  If  the  allegations  in  the 
prosecuting  attorney's  return  to  the  order  to 
show  cans*  ai»  trae^  ths  defendant  liad  not 


been  placed  under  arrest  at  the  time  be  sur- 
rendered the  money  and  papers  in  question, 
but  that  they  were  voluntarily  surrendered 
with  full  knowledge  of  the  purposes  for  which 
they  were  to  be  used.  If  the  papers  and  mon- 
ey were  voluntarily  surrendered,  no  right  of 
the  defendant  was  Invaded.  These  facts 
would  not  bring  the  case  within  the  rule  of 
the  cases  cited  in  the  brief,  which  directed 
the  return  of  the  property  where  it  has  been 
illegally  taken  from  the  defendant.  That  the 
money  and  papers  would  be  material  and  rel- 
evant evidence  upon  the  trial  of  the  defend- 
ant upon  the  charge  of  attempted  bribery 
does  not  seem  to  be  controverted. 

Tbe  defendant  cites  and  apparently  relies 
upon,  as  sustaining  his  right  to  the  papers, 
the  case  of  Weeks  v.  United  States,  supra. 
That  case,  however,  is  distinguishable  from 
the  present  There  the  question  involved  was 
the  "right  of  the  court  in  a  criminal  pros- 
ecution to  retain  for  the  purposes  of  evi- 
dence the  letters  and  correspondence  of  the 
accused,  seized  in  his  house  in  his  absence 
and  without  his  authority,  by  a  United  States 
marshal  holding  no  warrant  for  his  arrest 
and  none  for  the  search  of  his  premises." 
E^rom  this  excerpt  quoted  from  the  opinion  It 
appears  that  the  letters  and  correspondence 
there  Involved  were  seized  in  the  bouse  of 
the  accused,  not  only  without  a  warrant,  but 
also  without  Us  authority.  In  the  present 
case  the  money  and  docnmrata  were  surren- 
dered to  the  prosecuting  attorney  voluntarily, 
and  therefore  by  the  authority  of  the  de- 
fendant, after  the  latter  had  been  advised  of 
the  purpose  for  which  they  were  to  be  Ae- 
tained. 

A  number  of  other  questions  are  discussed 
in  the  briefs,  but  the  conclusion  we  have  al- 
ready reached  renders  a  consideration  of 
them  unnecessary. 

It  follows  that  the  Judgment  must  be  re- 
versed, and  it  Is  so  ordered. 

CROW,  C.  J.,  and  ELLIS  and  FUIXBR- 
TOK,  JJ.,  concor. 

MOUNT,  J.  (dissenting).  It  Is  not  disputed 
that  the  money  taken  from  the  defendant  la 
tbe  property  of  the  defendaqt  It  Is  not  clear 
that  the  money  Is  necessary  to  be  used  as 
evidence  upon  the  trial  But  conceding  that 
it  may  be  useful  and  necessary  as  such  evi- 
dence, the  trial  court  in  its  discretion  may 
control  it  and  order  it  returned  to  the  right- 
ful owner,  either  before  or  after  the  trial. 
Such  discretion  will  not  be  reviewed  except 
for  abuse.  There  is  no  abuse  of  discretion 
shown  here.  It  seems  to  me  therefore  that 
the  vrrit  should  be  dismissed  and  the  order 
affirmed. 

I  therefore  dlssoit 
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METZOEB  Y. 


SIQAUU 


8AMB  T.  liLOYD. 

(No.  12184.) 

(Supreme  Conrt  of  Washington.     Dec.  80, 
1914.) 

1.  Bins  AiTD  NoTKS  ({  620*)  —  Fkaxtd  or 
Makers— BviDENOK. 

The  notes  bein^  typewritten  on  printed 
forma,  bearing  no  evidence  of  irregularity,  and 
the  signers  being  men  of  mature  business  expe- 
rience, their  testimony,  merely,  that  they  had  no 
recollection  of  the  cu'cumstances  surrounding 
the  execution,  or  knowledge  of  bow  their  sig- 
natures were  obtained,  but  were  confident  they 
did  not  sign  with  knowledge  of  their  character, 
is  not  the  necessary  cogent  and  convincing  proof 
that  they  were  deceived. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |g  1813,  1832,  1836,  1837; 
I>ec  Dig.  S  620.»] 

2.  Buxs  AND  Notes  (|  122*)— "Accoioioda- 

TION  MaK«B"  —  LlABIUTT  TO  UoLDEB  rOK 

Valde. 

That  th«  maker  of  a  note  signed,  without 
consideration,  to  lend  his  name  to  another, 
makes  him,  by  provision  of  Negotiable  Instru- 
ments Act  (Laws  1890,  p.  340),  an  accommoda- 
tion maker,  liable  to  a  bolder  for  value,  though, 
when  taking  it,  knowing  him  to  be  such. 

[E^.  Note, — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  |{  256,  259;  Dec.  Dig.  i 
122.* 

For  other  definitions,  see  Words  and  Phrase, 
First  and  Second  Series,  Accommodation  Mak- 
er.] 

8.  Buxs  AND  Notes  (|  92*)  —  *^ou)Bb  vob 

Valde." 

Within  Negotiable  Instruments  Act,  |  26, 
providing  that,  where  value  has  at  any  time 
been  given  for  a  note,  the  holder  is  one  for 
value  in  respect  to  all  parties  who  became  such 
psior  to  such  time,  the  payee  accepting  notes 
U  evidences  of  an  actaal  loan  of  her  money 
made  by  W.,  and  in  a  subsequent  settlement 
with  W.  crediting  them  in  her  account  with 
him  at  their  face  value,  is  such  a  holder. 

[Eid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SS  168-173,  176-205,  208- 
212rDec.  Dig.  {  92.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Holder  for. Value.] 

4.  Biixs  AND  Notes  (S  443*)— Absionhent 
TOR  Collection— Holder  fob  Value. 
Though  an  assignment  of  a  note  is  for,  pur- 
pose of  collection  only,  the  assignee  takes  unim- 
paired the  rights  of  the  assignor  as  a  holder 
for  value  against  the  accommodation  makers. 

[EM.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |S  1377-1380,  1383-1392, 
1394-1423;    Dec.  Dig.  i  448.*] 

Department  2.  Appeal  from  Superior 
0>iirt,  Pierce  County;  C;  M.  Easterday, 
Judge. 

Two  actions,  both  by  F.  D.  Metzger,  one 
against  A.  Slgall,  the  other  against  Wesley 
Uoyd.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Jas.  J.  Anderson,  of  Tacoma,  for  appel- 
lants. Hayden  &  Liangbome,  of  Taooma,  for 
respondent 

FOLLERTON,  J.  Some  time  prior  to  the 
year  1909,  one  Mary  E.  Tbelsz,  a  resident  of 


the  state  of  Oregon,  advanced  to  B.  D.  Wil- 
cox, a  resident  of  this  state,  certain  moneys 
to  be  loaned  on  real  estate  security.  A  loan 
of  $1,600  was  made  to  a  person  by  the  name 
of  Huston,  who  subsequently  paid  to  Wilcox 
$600  on  the  principal  of  the  loan  and  $120 
interest  Wilcox  then  Informed  Mrs.  Thelss 
that  he  had  an  opportunity  to  make  an- 
other real  estate  loan  for  $1,000,  and  would 
make  the  loan  for  her  if  ehe  would  forward 
him  money  enough  to  make  up  the  difference 
between  the  money  be  had  on  hand  and  the 
amount  required  to  complete  the  loan.  She 
forwarded  him  the  difference,  whereupon  he 
informed  her  that  the  opportunity  to  make  the 
anticipated  loan  was  gone,  but  that  he  could 
loan  the  money,  if  she  wished  blm  to  do  so, 
upbn  imsecnred  notes.  She  assented  to  the 
latter  proposition,  and  shortly  thereafter  he 
forwarded  her  two  notes,  the  one  for  $600 
dated  November  25,  1909,  due  one  year  from 
date,  signed  by  A.  Slgall  as  maker;  and  the 
Other  for  $400,  dated  January  28,  1910,  doe 
on  November  26,  1910,  signed  by  Wesley 
Lloyd,  as  maker.  On  each  of  the  notes  Wil- 
cox placed  his  own  Indorsement,  guarantee- 
ing the  payment  of  the  note  at  maturity.-  1a- 
ter  on  Mr.  Wilcox  reported  a  collection  on 
account  of  the  first  note  of  $24  and  on  the 
second  note  of  $16,  which  sums  were  credited 
on  the  respective  notes  by  Mrs.  Thelss  under 
the  dates  of  June  2,  1910,  and  July  28,  1910. 
The  notes  were  not  paid  at  maturity,  and  la- 
ter on  Mrs.  TheisB  assigned  them  to  the  re* 
spondent  In  this  action  for  collection. 

On  August  22,  1918,  the  assignee  of  the 
notes  began  separate  actions  in  the  superior 
court  of  Pierce  county  against  the  makers  of 
the  notes,  and  Wilcox  as  guarantor,  to  en- 
force collection  of  the  same.  Wilcox  made 
default  in  each  of  the  actions,  although  per- 
sonally served  with  summons.  Slgall  an; 
swered  the  complaint,  denying  the  execution 
of  the  note,  and  alleging  affirmatively  that, 
if  the  note  was  In  fact  signed  by  him,  his  sig- 
nature was  procured  by  Wilcox,  while  acting 
as  the  agent  of  the  appellant,  by  misrepre- 
sentation and  deception,  and  without  knowl- 
edge on  his  part  of  the  nature  and  character 
of  the  instrument  and  without  any  considera- 
tion passing  to,  him  for  signing  the  same. 
Lloyd's  answer  was  of  similar  purport  Re- 
plies were  filed  denying  the  affirmative  mat- 
ter set  forth  in  the  answers,  after  which  the 
actions  were  consolidated  for  trial,  and  were 
heard  by  the  court  sitting  without  a  Jury. 
Judgment  went  In  favor  of  the  plaintiff,  and 
tbe  makers  of  the  notes  appeal. 

[1]  At  the  trial  the  genuineness  of  the  sig- 
natures to  the  notes  was  admitted  by  the 
defendants.  Each  testified,  however,  that  he 
had  no  recollection  of  the  circumstances  sur- 
rounding tbe  execution  of  the  notes,  or  knowl- 
edge of  the  manner  by  which  his  signature 
thereto  was  obtained,  but  each  was  confident 
that  he  did  not  sign  it  with  knowledge  of  the 
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character  of  the  Instniment,  and  that  he  had 
received  no  consideration  for  Its  execution. 

But  notwithstanding  the  somewhat  posl- 
tive  character  of  this  testimony,  we  are  In- 
clined to  the  opinion  that  the  oonrf  s  judg- 
ment was  right  on  the  facts.  There  was  no 
attempt  to  prove  the  allegations  in  the  an- 
swers to  the  effect  that  the  signatures  were 
procured  by  misrepresentation  or  deception, 
farther  than  misrepresentation  and  decep- 
tion can  be  inferred  from  the  testimony  re- 
cited. The  instruments  are  In  themselves 
strong  witnesses  against  the  appellant's  claim 
that  they  signed  them  without  .knowledge  of 
their  character.  The  notes  were  filled  out 
from  standard  printed  forms  in  common  nse 
generally  throughout  the  state.  The  printed 
matter  is  in  black  ink  upon  a  green  colored 
background,  making  them  unusually  conspic- 
uous. There  were  three  parallel  lines  for 
signatures  on  each  of  the  notes,  all  upon  the 
green  background.  The  signatures  are  upon 
the  upper  line,  the  one  closest  to  the  printed 
matter.  One  of  the  notes  was  filled  out  with 
a  typetrriter  and  the  other  with  a  pen,  and 
neither  bear  any  evidences  of  Irregularities 
such  as  are  usually  found  In  Instruments  In- 
stigated In  fraud.  In  the  light  of  these  cir- 
cumstances. It  would  seem  almost  unbelieva- 
ble that  the  most  unsophisticated  person 
could  have  been  deceived.  And  yet  the  mak- 
ers of  these  notes  were  men  of  rli)e  and  ma- 
ture experience.  One  of  them  was  a  lawyer 
having  a  practice  extending  over  a  period  of 
years,  and  the  other  a  successful  business 
man  In  the  prime  of  life.  The  chance  that 
either  of  them  could  be  Induced  to  sign  any 
form  of  obligation  without  knowledge  of  Its 
character  Is  exceedingly  remote,  and  that 
they  could  be  induced  to  sign  a  promissory 
note  of  the  character  of  the  notes  shown  in 
evidence  without  such  knowledge  is  more  so. 
At  any  rate,  the  proofs  that  they  were  deceiv- 
ed must  be  cogent  and  convincing,  and  there 
la  no  such  proof  in  the  record  before  us. 

(2-4]  The  testimony  of  the  appellants  to 
the  effect  that  they  received  no  considera- 
tion for  the  execution  of  the  notes  is  not,  if 
taken  as  true,  fatal  to  the  validity  of  the 
notes.  They  could  be  accommodation  mak- 
ers. By  section  29  of  the  Negotiable  Instru- 
ments Act,  an  "accommodation  maker"  is  one 
who  has  signed  the  instrument  as  maker, 
drawee,  acceptor,  or  indorser,  without  re- 
ceiving value  therefor,  and  lor  the  purpose 
of  lending  his  name  to  some  other  person; 
and  every  such  person  is  declared  by  the 
same  section  to  be  liable  on  the  Instrument 
to  a  holder  for  value,  notwithstanding  such 
holder  at  the  time  of  taking  the  instrument 
knew  him  to  be  only  an  accommodation  mak- 
er. By  section  26,  it  is  provided  that,  where 
value  has  at  any  time  been  given  for  the  in- 
strument, the  holder  is  deemed  a  holder  for 
value  In  respect  to  all  parties  who  become 
such  prior  to  that  time.    We  think  therefore, 


notwithstanding  the  appellants'  contentions 
to  the  contrary,  the  evidence  shows  that 
Mrs.  ThelBz  was  a  holder  of  these  notes  for 
value.  She  accepted  them  as  evidences  of 
an  actual  loan  of  her  money  made  by  Wil- 
cox, and  in  her  subsequent  settlement  with 
Wlloox  credited  them  in  her  account  with 
him  at  their  face  value.  Being  a  holder  for 
value,  she  could,  of  course,  transfer  her  In- 
terests unimpaired  to  the  respondent,  even 
though  the  transfer  be  only  for  the  purposes 
of  coUection.  Neg.  Inst  Act,  tS  S3,  S7,  58; 
State  ex  reL  Adjustment  Co.  T.  Superior 
Court,  67  Wash.  866, 121  Pac.  847. 

It  would  seem,  moreover,  that  the  testi- 
mony of  the  appellants  vrith  reference  to  the 
execution  of  the  notes  was  hardly  consistent 
If  It  be  true  that  they  have  no  recollection 
of  the  circumstances  surrounding  the  exe- 
cution of  the  notes,  it  would  hardly  seem 
possible  that  they  would  remember  that  they 
signed  them  without  an  understanding  of 
their  character.  On  the  part  of  Slgall,  fur- 
thermore, there  Is  evidence  that  he  had  at 
one  time  a  different  view  of  his  liability  from 
that  expressed  at  the  trial.  It  was  shown 
that  at  a  time  prior  to  the  commencement  of 
the  action  he  wrote  to  -an  attorney  holding 
the  note  for  collection  as  follows: 

"This  will  Inform  yon  that  I  saw  my  note 
at  the  bank  in  Tacoma  yesterday  and  I  admit 
that  it  is  my  signature,  but  I  could  not  find 
Mr.  Wilcox  to  talk  the  matter  over.  As  it  is 
so  long  back  and  I  have  to  talk  it  over  with 
Mr.  Wilcox,  as  I  thought  he  had  paid  the  note 
long  ago.  However,  you  can  assure  Mrs.  Theiss 
my  note  will  be  paid,  if  she  will  give  me  time, 
as  I  have  quite  a  few  documents  like  hera  to 
pay." 

Surely,  he  did  not  have  at  the  time  this 
was  written  the  idea  that  he  had  signed  the 
note  wlthont  an  understanding  of  its  (diar- 
acter. 

It  is  probable,  and  we  think  the  evidence 
fairly  justifies  the  conclusion,  that  the  notes 
were  signed  by  the  appellants  as  makers,  as 
an  accommodation  to  Wilcox,  without  their 
receiving  value  therefor,  and  with  the  expec- 
tation and  belief  that  Wilcox  would  pay  them 
when  due.  But  their  liability  to  the  payee 
is  none  the  less  because  of  these  facts,  and 
the  court  rightly  held  them  as  bound. 

The  Judgment  will  stand  affirmed. 

CROW,  C.  J.,  and  MOUNT,  MAIN,  and 
BIiLIS,  J  J:,  concur. 


(88  Wash.  EU 

HATNES  V.  CITT  OF  SBATTIjBL 
(No.  12132.) 

(Supreme  Court  of  Washington.     Dee.  28, 
1914.) 

L  MumCIFAI.  COBFORATIONS  (t  812*)— TOBTS 

—  Nones  or  Claim  —  Statutobt  Rbquibk- 

KKNT. 

Laws  1909,  p.  181,  requiring  claims  for 
damages  sounding  in  tort  against  a  city  of  the 
first  class  to  be  presented  in  compliance  with 
the  charter  provisions  of  such  city,  prescribing 
the  contents   of  the  notice,  and  making  com- 
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Sliance  with  the  provisiona  thereof  mandatory, 
I  reasonable  and  valid. 
[Ed.   Note.— E'er  other  cases,  see   Mnnldpal 
Corporations,   Cent   Dig.   {{   1696-1707;   Dec. 
Dig.  i  812.»i 

2.  Statotes  (I  138*)  —  Rkfersnob  to  Citt 
Chabteb— Vaudiit. 

That  act  is  not  contrary  to  ConsL  art.  2, 
§  37,  providing  that  no  act  shall  be  revised  or 
amended  by  mere  reference  to  its  title,  in  that 
it  attempts  to  embody  the  provisions  of  tlie 
charter  by  reference  only. 

lEA.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  205,  206;  Dec.  Dig.  I  138.*] 

3.  MUNICIFAl.   COBFORATIONS    ({   812*)   —   De- 

FBcnvx  Stbeetb  —  Notice  or  Claim— Ex- 
cuse. 

Seattle  Charter,  art  4,  f  29,  requires  claims 
against  the  city  for  damages  to  be  filed  within 
80  days  after  the  claim  accrued  and  to  be  sworn 
to  by  the  claimant.  Compliance  with  that  pro- 
vision was  made  mandatory  by  Laws  1909,  p. 
IKL.  A  woman  who  was  injured  as  a  result  of 
a  defect  in  the  street  was  delirious  during  the 
entire  period  of  30  days  after  the  accident  Her 
father  swore  to  a  claim  for  her  injuries  and 
filed  It  with  the  city,  and  after  she  became 
conscious  she  swore  to  and  filed  another  claim. 
Beld,  that  the  charter  provision  was  not  unrea- 
sonable when  applied  to  such  facts  and,  not 
having  been  complied  with,  there  could  b«  no 
recovery. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1696-1707;  Dec 
Dig.  i  812.*j 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Dora  Haynes  against  the  City 
ot  Seattle.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Oeo.  B.  Cole  and  John  Wesley  Dolby,  both 
of  Seattle,  for  appellant  Jas.  E.  Bradford 
and  Howard  M.  Findley,  both  of  Seattle,  for 
respondent 

GOSE,  J.  This  is  an  action  for  damages 
for  personal  injuries  to  the  plaintiff  caused 
by  the  alleged  negligence  of  the  defendant 
Immediately  after  the  jury  was  Impaneled 
and  sworn  to  try  the  case,  the  defendant  de- 
murred to  the  complaint  ore  tenus,  upon  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained,  and, 
the  plaintiff  electing  to  stand  upon  her  com- 
plaint and  declining  to  plead  further,  a  judg- 
ment was  entered  dismissing  the  action. 
TUB  appeal  followed. 

It  is  alleged  in  the  complaint  that  Crockett 
street,  in  the  respondent  city,  was  open  for 
travel  and  traveled  by  the  public ;  that  there 
was  a  deep  chasm  In  the  street,  and  there 
were  no  lights  or  barriers  to  indicate  its 
presence  or  to  warn  the  public  of  the  danger; 
that  on  the  30th  day  of  Mardi,  1913,  about 
midnight,  an  automobile  in  which  the  ap- 
pellant was  riding  as  a  passenger  was  driven 
into  the  chasm;  and  that  she  sustained  seri- 
ous and  permanent  injuries.  The  facts  con- 
stituting the  negligence  of  the  city  and  the 
injuries  which  the  appellant  sustained  are 


set  forth  In  the  complaint  with  great  detail. 
The  complaint  shows  that  the  respondent 
city  was  culpably  negligent 

It  is  alleged  that  the  appellant  was  deliri- 
ous and  mentally  and  pliysically  incapacitat- 
ed to  transact  business  from  the  time  she 
met  her  injury  until  the  4tb  day  of  J'ane 
following;  that  on  April  26th  her  father 
verified  and  presented  a  daim  for  damages 
in  her  behalf  to  the  dty;  and  that  on  the 
5th  day  of  June,  and  as  soon  as  slie  ^ras 
mentally  and  physically  able  to  do  so,  she 
duly  verified  her  claim  for  damages  and  filed 
it  with  the  dty.  Both  claims  were  reject- 
ed. The  claim  presented  by  the  appellant's 
father  is  sufficient  upon  its  face  in  every  re- 
spect, except  that  it  tras  verified  by  him 
alone.  The  appellant's  claim  complies  with 
the  conditions  of  the  dty  charter  except  as  to 
the  time  of  its  presentation.  Section  29,  art. 
4,  of  the  charter  of  the  respondent  dty  pro- 
vides that  all  claims  for  damages  against  the 
city  must  be  presented  to  the  city  cooncU 
and  filed  with  the  derk  "within  thirty  days 
after  the  time  when  such  claim  for  damages 
accrued,  •  •  •  and  be  sworn  to  by  the 
claimant"  Laws  1909,  p.  181,  provides  that 
claims  for  damages  sounding  in  tort  against 
a  dty  of  the  first  class  shall  be  presented 
to  and  filed  with  the  dty  derk  or  other 
proper  officer  of  such  dty  "in  compliance 
with  valid  diarter  provisions  of  such  dty" ; 
that  the  claim  must  contain,  "in  addition 
to  the  valid  requirements  of  such  dty  char- 
ter relating  thereto,"  a  statement  of  certain 
facts;  and  that  "the  provisions  of  this  act 
shall  be  In  addition  to  such  charter  provi- 
sions, and  such  claims  for  damages,  in  all 
other  respects,  shall  conform  to  and  comply 
with  such  charter  provisions."  Section  3 
declares,  that  compliance  with  the  provisions 
of  the  act  is  mandatory  upon  all  claimants 
presenting  and  filing  claims  for  damages. 

[1]  The  first  contention  is  that  the  act  la 
unconstitutional.  We  held  to  the  contrary  in 
Cole  V.  Seattle,  64  Wash.  1,  116  Pac.  257, 
34  L.  R.  A.  (N.  S.)  1166,  Ann.  Cas.  1913A,  344, 
and  Collins  v.  Spokane,  64  Wash.  153,  116 
Pac.  663,  35  L.  R.  A.  (N.  S.)  840. 

[2]  It  is  argued  that  the  statute  is  viola- 
tive of  section  37,  art  2,  of  the  Constitution, 
which  provides:  "No  act  shall  ever  be  re- 
vised or  amended  by  mere  reference  to  its 
title,  but  the  act  revised  or  the  section 
amended  shall  be  set  forth  at  full  length" — 
in  that  It  attempts  to  embody  the  cliarter 
provisions  of  cities  of  the  first  class  by  ref- 
erence only.  This  contention  cannot  ^  up- 
held. Carstens  v.  De  Sellem,  144  Pac.  934; 
Connor  v.  Seattle,  76  Wash.  37,  135  Pac.  617 ; 
Wolpers  V.  Spokane,  66  Wash.  633,  120  Pac. 
113. 

[3]  It  is  contended  that,  under  the  facts 
pleaded,  the  provisions  of  the  dty  char- 
ter requiring  a  claim  to  be  filed  within  30 
days   is  unreasonable,   under   the   rule   an- 
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nounced  In  Bom  ▼.  Spokane,  27  Wash.  719, 
68  Pac.  386;  Ebrbardt  v.  SeatUe,  33  Wash. 
664,  74  Pac.  827;  Hase  v.  Seattle,  61  Wash. 
174,  98  Pac.  870,  20  L.  R.  A.  (N.  S.)  938;  Jones 
V.  Seattle,  51  Wash.  245,  98  Pac.  743;  Wurs- 
ter  V.  Seattle,  51  Wash.  654,  100  Pac.  143; 
and  Scherrer  t.  Seattle,  52  Wash.  4,  100  Pac. 
144. 

We  pointed  out  In  Benson  ▼.  Hoqulam,  67 
Wash.  00,  121  Pac.  58,  that  all  these  cases 
were  decided  before  the  enactment  of  the 
Laws  of  1909.  In  Ransom  t.  South  Bend,  76 
Wash.  396,  136  Pac.  365,  In  construing  Laws 
1909,  p.  627,  which  provide  that  all  claims  for 
damages  against  any  city  or  town  of  the  see- 
ohd,  third,  or  fotirth  class  must  be  presented 
to  the  city  or  town  council  and  filed  with  the 
city  or  town  derk  "within  thirty  dfiys"  after 
the  time  when  such  claim  for  damages  ac- 
crued, we  held  that  there  could  be  no  recov- 
ery where  the  claim  was  not  presented  within 
30  days,  even  If  the  physical  and  mental  in- 
capacity of  the  plaintiff  continued  through 
the  entire  period  fixed  by  the  statute  for  its 
presentation.  Thi  same  principle  was  enun- 
ciated in  Benson  v.  Seattle,  78  Wash.  541, 139 
Pac.  501,  and  Hall  v.  Spokane,  79  Wash.  303, 
140  Pac.  348.  In  the  last  two  cases,  bow- 
ever,  plaintiff's  incapacity  did  not  run 
through  the  entire  period  of  time.  In  Dur- 
ham V.  Spokane,  27  Wash.  615,  68  Pac.  383, 
it  was  said  that  charter  and  statutory  pro- 
visions in  respect  to  the  reasonableness  of 
the  requirements  touching  the  presentation 
of  the  claims  for  torts  against  a  municipality 
are  upon  the  same  plane.  It  would  seem  il- 
logical to  bold  that  the  80-day  limitation 
period  is  conclusive  upon  the  courts  In  the 
smaller  cities  and  towns  and  that  the  same 
limitation  is  unreasonable  in  cities  of  the 
first  class  because  depending  upon  a  cliar- 
ter  provision.  We  have  held  that,  the  Leg- 
islature having  spoken  in  respect  to  smaller 
cities  and  towns,  the  question  of  reasonable- 
ness or  unreasonableness  is  foreclosed.  The 
statute  establishes  the  public  policy  of  the 
state,  and  the  same  dignity  must  be  accorded 
to  charter  provisions  with  a  like  period  of 
limitation  in  cities  of  the  first  class.  In 
Ransom  v.  South  Bend,  after  referring  to  the 
rule  announced  in  Bom  v.  Spokane  and  'EShr- 
faardt  V.  Seattle,  we  said: 

"The  appellant  invites  ua  to  apply  this  rule 
of  interpretation  to  the  statute.  This  we  can- 
not do  withoat  trenching  upon  powers  vested 
exclusively  in  a  co-ordinate  branch  of  the  state 
government  When  the  lawmaking  branch  of 
the  government  has  spoken,  the  courts  may  in- 
terpret, but  cannot  add  to  or  take  from,  the 
clear  and  unambiguous  meaning  of  the  law. 
To  do  so  would  be  legislation  rather  than  inter- 
pretation. The  policy,  expediency,  and  wisdoia 
of  a  statute  are  legislative  and  not  judicial 
questions." 

The  claim  presented  by  the  t&ther  did  not 
comply  with  the  provisions  of  the  city  char- 
ter, because  it  was  not  "sworn  to  by  the 
claimant"  In  Cole  v.  Seattle  we  held  that 
this  clause  was  reasonable,  and  that  it  was 


an  "earnest  of  tbat  good  faith  wlilcb  the 
city  has  a  right  to  demand." 
The  judgment  is  affirmed. 

CROW,  0.  J.,  and  CHADWIOK,  MORRIS, 
and  PARKER,  JJ.,  concur. 

""^""^  (8S  Wash.  41) 

DONOFBIO  et  aL   v.   WATSON  BROS. 
(No.  12045.) 

(Supreme  Court  of  Washington.    Dec.  28, 1914.) 

1.  TaovEB  AND   Conversion   (|   16*)— Right 
TO  Sue — OwNEBSHip  of  Pbopeett. 

Where  the  owner  of  horses  agreed  with  the 
sureties  on  an  appeal  bond,  in  an  action  to  fore- 
close a  mortgage  against  the  horses,  that  if  the 
sureties  had  to  pay  the  judgment,  they  should 
become  the  owners  of  the  horses,  and  after  the 
sureties  had  paid  the  judgment  the  owners  au- 
thorized them  to  take  possession  of  the  horses 
as  owners,  the  sureties  were  owners,  and  not 
mere  mortgagees,  and  were  entitled  to  sue  for 
the  conversion  of  the  horses. 

[EJd.  Note.— For  other  cases,  see  Trover  and 
Converrion,  Cent  Dig.  U  119-147 ;  Dec.  Dig.  { 

2.  Tboveb   and  Convebsion    ({   9*)— Deten- 
tion OF  Pbopkbtt — Demand  and  Refusal. 

The  refusal  by  one  with  whom  horses  had 
been  left  for  keeping  by  a  former  owner,  to  de- 
liver them  on  demand  of  the  new  owner  for  the 
stated  reason  that  the  horses  had  been  sold,  is  a 
conversion  of  the  horses. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  C!ent  Dig.  ||  58-83;  Dec.  Dig. 
J  9.*] 

3.  AnIMAM   (I   26*)— AOISTMBNl^-LlEN. 

One  with  whom  horses  had  been  left  pend- 
ing litigation,  under  an  agreement  that  he  would 
keep  them  for  their  use  without  cost  and  re- 
deliver them  at  any  time  upon  demand,  is  not 
entitled  to  an  agister's  lien. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  54-«9;  Dec.  Dig.  {  26.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  John  E.  Humphries, 
Judge. 

Action  by  James  Donofrlo  and  others 
against  Watson  Bros.  Judgment  for  the 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Walter  B.  Allen,  of  Seattle,  for  appellants. 
Morris  B.  Sachs,  of  Seattle,  for  respondents. 


MOUNT,  J.  This  action  was  brought  bj^ 
the  plaintiffs  against  the  defendants  to  re- 
cover damages  upon  an  alleged  conversion 
of  a  team  of  horses.  The  case  was  tried  to 
the  court  without  a  Jury.  A  Judgment  was 
entered  in  favor  of  the  plaintiffs  for  the 
sum  of  $500,  being  the  value  of  the  horses 
at  the  time  of  the  conversion,  as  found  by 
the  court     The  defendants   have  appealed. 

The  facts  as  shown  by  the  evidence  and 
as  found  by  the  court  are  briefly  these:  In 
June,  1911,  Nardone  Bros,  were  the  owners 
of  the  horses  In  question.  At  that  time  the 
owners  executed  a  chattel  mortgage  upon 
these  horses,  together  with  other  property, 
in  favor  of  one  DAmbrosio,  as  security  for 
the  payment  of  $1,200.    This  mortgage  was 
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duly  recorded.  Thereafter,  Nardone  Bros, 
being  In  defanlt,  tbe  mortgagee  brought  an 
actlob  in  tbe  superior  court  for  King  coun- 
ty to  foreclose  the  mortgage.  A  receiver  was 
appointed  and  took  possession  of  the  prop- 
erty In  tliat  action.  After  the  appointment 
of  a  receiver,  tbe  owners  substituted  a  bond 
for  the  property  and  took  possession  of  the 
horses  and  other  property.  The  plaintiffs 
In  this  action  became  sureties  upon  that 
bond.  A  judgment  was  entered  in  that  case 
foreclosing  the  mortgage.  An  appeal  was 
prosecuted  from  that  judgment  to  this  court. 
When  the  appeal  was  prosecuted,  these 
plaintiffs  became  sureties  upon  the  appeal 
and  supersedeas  bond.  At  the  time  this 
bond  was  given,  It  was  agreed  between  the 
'  owner  of  the  horses  and  the  sureties  upon 
the  appeal  and  supersedeas  bond  that,  in 
case  the  judgment  was  affirmed  and  the 
snreUes  were  required  to  pay  the  judgment, 
they  should  become  the  owners  of  tbe  horses 
and  other  property.  Tbe  judgment  was 
thereafter  affirmed  in  72  Wash.  172,  129  Pac. 
1002,  and  these  respondents  paid  the  amount 
of  the  judgment,  which  was  $1,316.25. 
Thereupon  Nardone  Bros,  authorized  tbe  re- 
spondents to  take  possession  of  the  horses 
as  owners.  Fending  that  litigation  the  Nar- 
dones  took  this  team  of  horses  to  tbe  appel- 
lants in  this  case,  Watson  Bros.,  and  au- 
thorized them  to  keep  the  horses  at  their 
stable.  The  testimony  on  behalf  of  tbe  re- 
spondents in  this  action  shows  that,  at  the 
time  the  appellants,  Watson  Bros.,  took  the 
horses  into  their  possession,  they  agreed  to 
nse  the  horses  tor  their  keep,  and  that  if 
the  appellants  in  the  foreclosure  suit  should 
be  successful,  in  that  event  they  should  re- 
tain the  horses  as  security  for  a  debt  owing 
by  the  Nardones  to  Watson  Bros;  but  in 
case  the  Nardones  upon  tbe  appeal  should 
not  be  successful,  tbey  should  deliver  the 
horses  to  the  Nardones,  or  In  satisfaction 
of  the  foreclosure  judgment.  After  the  re- 
spondents in  this  case  had  paid  the  judg- 
ment in  foreclosure,  they  demanded  the  team 
of  horses  from  the  appellants,  Watson  Bros., 
who  refused  to  deliver  the  horses.  The  evi- 
dence tends  to  show  that  when  the  Nardones 
demanded  the  horses  on  behalf  of  the  re- 
spondents, the  appellants  made  the  statement 
that  tbe  horses  had  been  sold  and  conld  not 
be  delivered.  This  testimony  was  disputed 
by  Watson  Bros.,  who  claimed  an  agister's 
lien  npon  the  horses  for  the  sum  of  $230. 

[1]  The  appellants  make  several  assign- 
ments of  error,  to  the  effect:  First,  that 
under  tbe  pleadings  the  respondents  were 
not  authorized  to  maintain  the  action,  for 
tbe  reason  that  they  are  in  effect  mortgagees, 
and  are  therefore  not  entitled  to  the  pos- 
session. It  is  no  doubt  true  that  tf  the  re- 
spondents were  mere  mortgagees,  they  would 
not  be  entitled  to  possession  until  after  fore- 
closure and  purchase  by  them.  But  the 
facts  in  this  case  show  that  they  are  own- 
ers, and  entitled  to  possession  of  the  prop- 


erty because  the  right  of  possession  was  au- 
thorized by  the  owners,  the  Nardones,  after 
the  payment  of  the  judgment  in  foreclosure. 
It  is  plain,  therefore,  that  there  Is  no  merit 
In  the  point  that  tbey  are  merely  mort- 
gagees. 

It  Is  next  argued  that  the  evidence  of 
value  of  the  horses  In  October,  1912,  was  not 
proper.  As  we  read  tbe  evidence  we  think 
it  shows  conclusively  that  the  value  of  tbe 
horses  was  fixed  at  the  time  of  the  conver- 
sion by  the  defendants.  It  is  true  there  was 
some  evidence  which  showed  that,  at  tbe 
time  the  Nardones  purchased  the  horses, 
they  were  of  a  certain  value.  At  the  time 
they  placed  the  horses  with  the  defendants 
they  were  of  a  certain  stated  value,  And 
there  is  also  evidence  that  they  were  of 
that  valui  at  the  time  the  demand  was  made 
for  the  return  of  the  horses.  This  is  dear- 
ly within 'the  rule  as  stated  in  Armour  t. 
SeUas,  141  Pac.  308. 

[2]  It  is  next  argned  that  no  conversion 
was  proven.  If  tbe  testimony  of  the  plain- 
tiffs and  of  the  Nardones  and  other  witnesses 
is  of  any  weight,  this  assignment  is  entirely 
without  force,  because  it  was  shown  that, 
when  the  Nardones  demanded  the  return  of 
the  horses,  this  demand  was  refused,  for  tbe 
reason  that  the  horses  had  been  sold.  This 
was  clearly  a  conversion. 

It  is  next  argued  that  the  respondents 
have  never  had  possession,  nor  tbe  right  of 
possession,  and  therefore  cannot  maintain 
the  action.  Of  course  these  were  questions 
of  fact.  And,  according  to  the  statement  we 
have  heretofore  made,  it  Is  clear  that  the 
respondents,  at  the  time  they  made  the  de- 
mand, were  entitled  to  possession  of  the 
property,  because  the  ownership  and  right 
of  possession  had  been  transferred  tp  them 
by  the  former  owners.  If  there  was  no 
agister's  lien  upon  the  property,  tbe  owners 
were  entitled  to  possession. 

[3]  It  is  next  argued  by  the  appellants 
that  they  are  entitled  to  an  agister's  lien 
prior  to  tbe  mortgage.  Assuming  that,  un- 
der the  statute,  the  appellants  might  have 
acquired  an  agister's  lien  prior  to  the  mort- 
gage, which  we  do  not  decide^  it  is  plain 
from  the  evidence  in  the  case  that  tbe  de- 
fendants are  entitled  to  no  agister's  lien, 
by  reason  of  a  special  contract  relating  to 
tbe  horses.  As  we  have  stated  above,  it 
was  shown,  we  think,  by  a  preponderance 
of  the  evidence,  that  at  the  time  tbe  pos- 
session of  the  horses  was  obtained  by  tbe 
appellants,  tbey  agreed  that  they  would  keep 
the  horses  for  their  use  without  cost,  and 
redeliver  the  horses  at  any  time  upon  de- 
mand. They,  therefore,  had  no  valid  claim 
for  feeding  the  horses,  and  had  no  agister's 
lien. 

We  find  no  error  in  the  record.  The  Judg- 
ment is  affirmed. 

CBOW,  O.  3.,  and  MAIN.  FULLBBTON: 
and  ELLIS,  JJ.,  concur. 
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ICAXWEIiL  et  aL  t.  DIMONO  et  aX. 
(No.  12021.) 

(Supreme  Court  of  Washington.     Dee.  28, 
1914.) 

1.  Appbal  and  BaaoB  (|  1039*)— Habiiix8s 

BBSOB— PLBADIMa. 

Under  Kem.  &  BaL  Code,  i  307,  reqairini 
the  Supreme  Court  to  disregard  errors  not  Ai- 
fecting  the  substantial  rights  of  the  complaining 
party,  the  failure  of  a  complainant  in  the  usnal 
form  for  the  conversion  of  wheat  to  plead  a 
title  acquired  by  estoppel  and  ratification  and 
the  ultimate  facts  relied  upon  to  constitute  rati- 
fication and  estoppel,  though  the  action  was 
tried  on  that  theory  on  the  merits,  was  not  re- 
versible error,  in  the  absence  of  any  claim  of 
surprise  or  of  any  application  for  a  continu- 
ance. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  407&-4088;  Dec.  Dig.  | 
1039.^] 

2.  liANDLOBD   AND  TBNAHT  (g  252*)  —  LAHD- 
I,OBo'B  TitLX  to  CboP— SALS  BX  TXNANT— 

Question  fob  Jcbt. 

In  an  action  for  damages  for  the  alleged 
conversion  of  a  crop  of  wheat  which  plaintiff 
had  bought  from  defendant's  lessee,  tried  by 
plaintiff  upon  the  theory  of  defendant's  ratifica- 
tion and  estoppel,  evidence  held  to  make  such 
ratification  and  estoppel  questions  for  the  jury 
and  to  warrant  a  verdict  for  plaintiff. 

[Ed.  Note. — l<^or  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {{  1002,  1022-102U,  1029; 
Dec.  Dig.  I  252.*] 

8.  Ebtoppel  (S  62*)  —  "EsTOFPXi.  iw  Pais"  — 

Gboundb. 

The  basis  of  all  "estoppel  in  pais"  is  that 
there  is  one  innocent  party  and  one  negligent 
party,  and  that,  when  the  innocent  party  has 
been  induced  to  surrender  a  valuable  rigot  or 
to  change  his  position  to  bis  prejudice,  relying 
on  the  acts  or  representations  of  the  negligent 
or  wrongdoing  party,  the  latter  cannot  assert 
the  falsity  of  the  act  to  his  own  advantage  and 
to  the  prejudice  of  the  former. 

[Ed.  Note.— For  other  cases,  see  Estoppel 
Cent.  Dig.  S{  121-12S,  127;   Dec  Dig.  f  52.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel  in  Pais.] 

4.  Landlobd  and  Thtant  (S  254*)  —  Tsn-' 
ant's  Sale  of  Cbop— EstoppeI/— Silbncb. 
Where  defendants,  in  an  action  for  conver- 
sion of  a  crop  of  wheat,  knew  that  plaintiff  had 
bought  their  tenant's  interest  in  the  crop  with- 
out their  consent,  as  required  by  the  lease,  and 
was  intending  to  cultivate  it,  it  was  their  duty 
to  speak  and  assert  their  claim,  and  their  silence 
would  warrant  an  inference  of  ratification  or 
estoppel,  as,  when  silence  becomes  a  fraud,  it 
will  operate  as  an  estoppeL 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  iS  98S,  1034-1044;  Dec. 
Dig.  t  a54.*] 

6.  Landlobd  and  Tknant  (i  252*)— Tenant's 
Sale  or  Gbop—Estoppei/— Evidence. 

In  an  action  for  damages  for  the  conver- 
sion of  a  crop  of  wheat  which  plaintiff  had  pur- 
chased from  a  tenant  of  defendant,  without  de- 
fendant's consent,  as  required  by  the  lease,  evi- 
dence that  plaintiff  had  thereafter  harrowed  the 
wheat,  and  so  informed  defendant,  held  admis- 
sible to  show  his  good  faith  and  defendant's 
knowledge. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  St  1002,  1022-1026,  1029; 
Dec.  Dig.  t  252.*] 

Department  1.  Appeal  from  Superior 
Court,  Grant  County;   K.  S.  Steiner,  Judge. 


Action  by  F.  W.  Maxwell  and  others 
against  A.  R.  Dimond  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Daniel  T.  Cross,  of  Ephrata,  and  W.  B. 
Southard,  of  Wilson  Creek,  for  appellants. 
Boyd  P.  Doty  and  C.  O.  Jeflers,  botb  of 
Ephrata,  for  respondents. 


OOSB,  J.  The  facts  are  these:  On  the 
28th  day  of  February,  1911,  tbe  appellants 
entered  into  a  written  contract  with  one 
Meyers  by  which  they  leased  to  blm  certain 
land  In  Qrant  county.  A  portion  of  the  land 
was  leased  for  one  year,  and  the  remainder 
for  two  years.  The  lease  was  duly  filed  for 
record  In  March  following.  The  lease  pro- 
vides that  the  lessee  shall  not  assign  the  lease 
or  sublet  the  leased  premises  without  the 
written  consent  of  the  lessors.  It  further  pro- 
vides that  the  title  to  all  the  products  of  the 
land  st\all  be  and  remain  in  the  lessors  until 
they  have  received  their  rent — viz.,  one-third 
of  the  crop  at  the  machine  in  sacks  furnished 
by  them — and  that  tbe  lessee  shall  not  dis- 
pose of  any  part  of  the  crop  to  the  prejudice 
of  the  lessors.  The  lessee  fallowed  150  acres 
of  the  leased  land  which  fell  within  the 
two-year  clause  in  1911,  sowed  it  to  wheat  In 
September,  and  on  the  24th  day  of  February, 
1912,  caused  his  Interest  In  the  growing  crop 
to  be  sold  at  public  sale  to  the  respondents, 
who  paid  at  the  rate  of  $2.95  per  acre.  The 
attempted  sale  was  made  without  the  knowl- 
edge or  consent  of  the  lessors. 

The  appeal  presents  three  principal  ques- 
tions: (1)  A  question  of  pleading  and  prac- 
tice; (2)  the  effect  of  the  sale  of  a  growing 
crop  under  the  provisions  of  the  lease;  and 
(3)  tbe  sufficiency  of  the  evidence  to  support 
the  verdict 

[1]  At  the  dose  of  the  respondents'  open- 
ing statement  to  the  Jury  the  appellants' 
counsel  moved  the  court  to  require  the  re- 
spondents to  elect  whether  they  would  predi- 
cate title  upon  the  purchase  at  public  sale 
or  whether  they  would  rely  upon  title  by  es- 
toppel This  motion  was  denied.  The  case 
was  tried  by  the  respondents  upon  the  theory 
of  ratification  and  estoppel  It  Is  now  con- 
tended that  the  complaint  Is  insufllclent,  in 
that  It  does  not  plead  a  title  acquired  In 
either  of  these  ways.  It  Is  alleged  in  the  com- 
plaint that  respondents  were  the  owners,  and 
entitled  to  Immediate  possession  and  control, 
of  tbe  wheat,  describing  the  land  upon  which 
It  grew,  the  quantity  threshed,  and  value  per 
bushel,  and  alleging  further  that  at  a  time 
stated  the  appellants,  then  being  in  posses- 
sion of  the  wheat,  converted  and  disposed  of 
it  to  their  own  use  and  benefit,  to  respond- 
ents' damage  In  the  sum  stated.  In  short, 
the  complaint  is  In  the  usnal  form  of  a  com- 
plaint In  an  action  of  conversion.  It  ia  ear- 
nestly contended  that  the  respondents  should 
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havie  alleged  the  ultimate  facts  upon  whlcb 
they  relied  as  constituting  ratification  and 
estoppel.  Tbis  auestlon  we  need  not  decide. 
The  appellants  were  apprised  of  the  course 
the  case  would  take  at  the  commencement 
of  the  trial.  They  made  no  claim  Of  surprise 
or  unreadiness  to  meet  the  Issues,  and  after 
the  respondents  had  rested,  their  case  they 
offered  evidence  tending  to  rebut  the  theory 
of  ratification  and  estoppel.  The  statute  re- 
quires ua  to  disregard  all  errors  which  do  not 
affect  the  substantial  rights  of  the  complain- 
ing party.  Rem.  &  Bal.  Code,  §  307;  Wins- 
ton V.  Terrace,  78  Wash.  146,  138  Paa  673. 
Inasmuch  as  there  was  no  claim  of  surprise 
and  no  application  for  a  continuance,  and 
the  case  was  tried  upon  the  merits,  the  error, 
if  any,  Is  without  prejudice. 

It  is  next  contended  that,  under  the  terms 
of  the  lease,  the  lessee  had  no  authority  to 
sell  the  crop  without  the  consent  of  the  ap- 
pellants, which,  it  is  conceded,  was  not  given 
at  the  time  of  the  sale.  Inasmuch  as  the 
court  so  instructed  the  Jury,  this  question 
need  not  be  further  considered. 

[2]  The  chief  contention  upon  the  merits  is 
that  the  evidence  does  not  support  the  ver- 
dict. It  is  admitted  that,,  shortly  after  the 
pretended  sale  of  the  growing  crop,  Meyers 
left  the  leased  premises  and  did  not  return. 
The  appellants  claim  that  they  re-entered 
and  repossessed  themselves  of  the  premises 
on  the  23d  day  of  April,  1912.  They  harvest- 
ed the  crop  In  July  following.  Upon  the  other 
side  of  the  case  the  respondent  Maxwell  tes- 
tified that  the  respondents  bought  Meyers' 
interest  in  the  growing  crop  upon  150  acres 
of  the  leased  premises,  on  the  24th  day  of 
February,  1912;  that  they  paid  $2.95  per 
acre,  and  gave  a  note  for  the  purchase  price; 
that  they  harrowed  all  of  the  wheat  the  latter 
part  of  March ;  that  the  respondents  again 
went  upon  the  land  about  the  20th  day  of 
April;  that  the  respondent  Maxwell  then  told 
the  appellants  that  they  "had  bought  Charley 
Meyers'  wheat,  and  they  said,  'Yes;'"  that 
"we  talked  about  the  crop,  and  I  asked  them 
[the  appellants]  if  they  thought  that  winter 
wheat  up  there  would  make  anything,  and 
that  Abe  [meaning  the  appellant  A.  R.  Dl- 
mond]  says,  'Well,  It  didn't  look  Uke  there  Is 
anything  there;  pretty  thin.'  So  we  went 
on  up  and  left  there  [meaning  the  barn  where 
the  conversation  occurred]  and  went  up  on 
the  wheat  and  put  out  the  poisoned  wheat" 
He  further  testified  that  he  told  the  ap- 
pellants that  he  had  harrowed  the  wheat 
He  further  testified  that  the  respondents 
ivere  next  there  abonfl  May  20th;  that 
they  harrowed  between  60  and  60  acres  of 
the  wheat  at  that  time;  Oiat  the  har- 
rows pulled  out  some  of  the  wheat,  so  that 
they  concluded  that  It  would  be  best  to 
discontinue  the  harrowing  at  that  time; 
that  he  then  had  a  conversation  with  Hugh 
Dlmond  In  which  he  (Maxwell)  told  Dl- 
mond  that  be  believed  he  would  quit  har- 


rowing, because  the  harrows  were  pnlUng 
out  the  wheat;  and  that  Dlmond  said,  "  'If 
it  has  got  a  good  mulch  on  it,  it  does  not 
need  any  harrowing  any  more.'  So  I  told  htm 
it  had,  and  so  we  quit  harrovrlng  and  went 
home"  The  witness  said  that  the  respond- 
ents were  next  there  about  the  23d  day  of 
May;  that<they  put  squirrel  poison  over  the 
entire  tract  and  pulled  some  weeds  and  fixed 
a  little  fence;  that  the  appellants  then  called 
them  down  to  their  house,  which  was  near 
by,  and  for  the  first  time  asserted  owner- 
ship to  all  the  wheat,  and  said  to  them  that 
they  Intended  to  bold  it  This  information 
was  given  by  the  appellants,  the  respondents 
say.  Immediately  after  a  heavy  rain.  The 
wheat  was  then  heading,  and,  according  to 
the  testimony  of  one  of  the  respondents,  its 
condition  was  such  that  it  was  "bound  to  be 
a  bumper  crop."  At  this  stage  of  the  case 
the  court  upon  the  motion  of  the  appellants' 
counsel,  struck  the  evidence  as  to  the  har- 
rowing done  In  March.  After  this  testimony 
was  stricken,  the  api>ellants'  counsel,  upon 
the  cross-examination  of  a  witness,  develop- 
ed the  fact  that  the  respondents  had  harrow- 
ed the  entire  crop  during  the  month  of  March. 
Tbis  fact  was  shown  later  by  the  testimony 
of  one  of  the  respondents,  which  was  not 
stricken.  One  of  the  respondents  testified 
that  at  the  time  they  harrowed  the  50  or  60 
acres  of  wheat  and  at  the  time  they  put  oat 
the  squirrel  poison,  the  appellants  were  upon 
the  adjoining  tract,  and  that,  "I  could  not  say 
that  they  saw  me ;  no.  They  could  not  very 
well  help  it"  At  the  time  this  harrowing 
was  done  the  appellants  were  living  in  a 
bouse  about  a  quarter  of  a  mile  distant  from 
the  land  upon  which  the  respondents  were 
working,  and  were  working  upon  adjoining 
land.  The  topography  of  the  country  was 
such  that  we  think  the  jury  was  warranted 
In  drawing  the  Inference  that  the  appellants 
did  see  the  respondents  at  the  time  they 
were  harrowing,  putting  out  poison,  pulling 
weeds,  and  fixing  the  fence.. 

At  the  close  of  the  respondents'  testimony 
the  appellants'  challenge  to  the  sufficiency  of 
the  evidence  was  denied.  The  appellant  A. 
R.  Dlmond  testified  that  the  auctioneer  told 
him  the  latter  part  of  March  that  he  had 
sold  the  wheat;  that  he  told  blm,  "I  guessed 
he  was  mistaken;  •  •  ♦  that  there  was 
a  lease;  that  the  lease  said  that  It  could  not 
be  assigned  nor  disposed  of  without  written 
consent"  The  appellants  In  the  main  de- 
nied the  conversations  to  which  the  respond- 
ents testified. 

Upon  these  facts  we  think  the  court  was 
warranted  in  denying  the  appellants'  chal- 
lenge and  submitting  the  case  to  the  jury. 
Rowe  V.  James,  71  Wash.  267,  128  Pac.  639 : 
Carmtbers  v.  Whitney,  66  Wash.  827,  105 
Pac.  831,  134  Am.  St.  Rep.  1114. 

[3]  In  Rowe  v.  James  we  said: 

"The  basis  of  all  estoppel  in  pais  is  that  there 
is   one   innocent   party   and    one   negligent    or 
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wrongdoing  party,  and  the  doctrine  means  that, 
when  the  innocent  party  has  been  induced  to 
surrender  a  valuable  right  or  to  change  bis  posi- 
tion to  his  prejudice,  relying  upon  the  acts  or 
representations  of  the  negligent  or  wrongdoing 
party,  then  the  latter  wiU  not  be  heard  to  as- 
sert the  folsity  of  bis  acts  or  representations  to 
the  prejudice  of  the  former." 

In  Carrntbers  t.  Whitney,  Judge  Dunbar, 
speaking  for  the  court,  said: 

"The  well-understood  idea  of  equitable  estop- 
pel is  that,  where  a  person  wrongfully  or  negli- 
gently by  his  acts  or  representations  causes  an- 
other who  has  a  right  to  rely  upon  such  acts 
or  representations  to  change  his  condition  for 
the  worse,  the  party  making  such  representa- 
tions shall  not  be  allowed  to  plead  their  falsity 
for  his  own  advantage." 

[4,  (]  The  testimony  as  to  the  harrowing 
done  In  March  waa  admissible  upon  two 
grounds:  (a)  To  show  that  the  respondents 
were  acting  in  good  faith;  and  (b)  because  of 
the  testimony  of  the  respondent  Maxwell  to 
the  effect  that  he  told  the  appellants  in  the 
first  conversation  he  had  with  them  that  he 
had  harrowed  the  wheat  The  Jury  evident- 
ly believed  this  testimony.  When  silence  be- 
comes a  fraud.  It  will  operate  as  an  estoppeL 
When  the  appellants  found  that  the  respond- 
ents had  bought  Meyers'  interest  In  the  crop 
and  had  harrowed  the  wh^t,  and  were  In- 
tending to  again  harrow  it  and  do  whatever 
was  necessary  to  contribute  to  its  proper 
growth  and  maturity,  it  became  their  bound- 
en  duty  to  speak,  and  their  silence  in  the 
face  of  the  facts  stated  ^as  of  such  a  char- 
acter as  to  warrant  the  jury  in  inferring  rat- 
ification or  estoppel.  It  was  upon  this  theory 
that  the  court  submitted  the  case  to  the  jury. 
He  instructed  the  jury  that,  under  the  terms 
of  the  lease,  Meyers  had  no  right  to  sell  his 
interest  In  the  growing  crop;  that  If  he  did 
sell  it  and  left  the  leased  land  without  any 
intention  of  returning,  the  attempted  sale 
and  departure  from  the  land  opwated  as  an 
abandonment  of  the  lease;  that  the  respond- 
ents acquired  no  rights  from  the  mere  tact 
of  pandiase,  "unless  the  attempted  sale  was 
sub^nently  ratified  or  acquiesced  In  by  the 
Dimonds,  or  unless  their  subsequent  words, 
acts,  or  conduct  were  such  as  to  legally  estop 
them  from  now  claiming  that  they  did  not 
ratify  or  acquiesce  In  such  attempted  sale." 
The  court  further  instructed  the  jury  that.  If 
they  should  find  from  the  evidence  that  the 
respondents  bought  Meyers'  Interest  In  the 
growing  crop  and  iwld  a  valuable  <x>n8ldera- 
tlon  therefor,  and  thereafter  claimed  It  as 
their  own,  and  these  facts  came  to  the  knowl- 
edge of  the  appellants,  and  they  by  their  con- 
versation or  conduct  led  the  respondents  to 
believe  that  they  consented  to  the  sale  or  rat- 
ified it,  and  that,  relying  on  such  belief,  the 
respondents  thereafter  expended  work  and 
labor  upon  the  crop,  their  verdict  should  be 
for  the  respondents  for  the  sum  which  the 
parties  bad  stipulated  was  the  net  value  of 
the  wheat 


No  error  la  assigned  to  tbe  Instructions, 
and  we  think  tbe  evidence  warranted  tbe  ver- 
dict 

Tbe  judgment  Is  affirmed. 

CROW,  C.  J.,  and  MORRIS,  PARKER,  and 
CHADWICK,  JJ.,  concur. 

""""^  (8S  Wash.  59) 

BENJAMIN  V.  ERNST  et  aL     (No.   12175.) 
(Supreme  Coart  of  Washington.    Dec.  28, 1914.) 

1.  Affeai.  and  Ebbob  (I  411*)  —  Notiok  or 

AFPBAI/— SUFFICIKNCY, 

Under  the  express  provision  of  Rem.  &  BaL 
Code,  {  1719,  notice  of  appeal  given  in  open 
court  at  the  time  of  the  rendition  of  the  judg- 
ment was  sttflScient 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2100;   Dec.  Dig.  |  411.*] 

2.  PuAniNO  (j  406*)— Dkmubbib— Waivkb. 

Under  Rem.  &  Bal.  Code,  {  263,  providing 
that  the  objection  that  a  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  can  be  taken  at  any  time  either  in  the 
superior  or  the  Supreme  Court  such  objection 
is  not  waived  by  the  filing  of  an  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Die.  ||  1355-1359,  1361-1365,  mf- 
1374,  1386;   Dec.  Dig.  S  4(le.*] 

5.  Affkal  and  Ebbob  (S  544*)— Bnj.  or  Ez- 

CEFTIONB— NECESSITT. 

On  an  appeal  based  up<»  the  insufficiency 
of  the  complaint  a  statement  of  facts  is  not 
required. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2412-2415,  2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  « 
644.*] 

4.  QCIBTINO  TiTLB  (f  19*)— AdVEBSK  OlAIUS— 

Pboceedinos — Statute. 

Under  Rem.  &  BaL  Code,  (  199,  providing 
that  one  having  in  his  possession  property  or 
money,  or  bein^  indebted,  may  commence  an  ac- 
tion to  determine  adverse  claims,  a  defendant 
who  suffered  judgment  and  who,  after  the  judg- 
ment had  been  assigned,  suffered  a  default  judg- 
ment as  garnishee  in  a  suit  by  a  third  party 
against  his  judgement  creditor,  had  no  action  to 
determine  to  which  party  the  judgment  was  pay- 
able ;  his  remedy,  in  case  judgment  was  obtain- 
ed by  fraud  practiced  against  bim  or  on  account 
of  unavoidable  casualty  or  misfortune  prevent- 
ing him  from  defending  the  action,  being  a 
proceeding  under  Rem.  &  Bal.  Code,  {{  464, 
467,  to  set  the  judgment  aside  upon  those 
grounds. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
Ue,  Cent  Dig.  J  48;    Dec,  Dig.  {  19.*] 

6.  Jddombwt   (§   848*)— Absionment— Vamo- 

ITT. 

An  assignment  of  a  Judgment  made  without 
notice  to  the  Judgment  debtor  was  void. 

[E^.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {{  166ft-1568;   Dec.  Dig.  S  848.*] 

Department  2.  Appeal  from  Superior 
Court,  King  Count?;  Kenneth  Mackintosh, 
Judge. 

Action  by  El  W.  Benjamin  against  A.  B. 
Ernst  Judgment  for  plaintiff,  and  after  ac- 
tion by  the  International  Mercantile  &  Bond 
Company  against  Benjamin,  in  which  Ernst 
was  a  garnishee  and  suffered  a  default  judg- 
ment, he  brought  application  to  determine 
the  party  to  whom  to  pay  the  Judgment 
From  a  decree  restraining  tbe  International 
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Mercantile  ft  Bond  Company  from  collecting 
the  judgment,  it  appeals.  Reversed,  and  pro- 
ceeding dismissed. 

Cassins  E.  Gates,  of  Seattle,  for  appellant 
Vernon  W.  Buck,  of  Seattle,  for  respondent 

MOUNT,  J.  This  appeal  is  from  a  Judg- 
ment of  the  superior  court  for  King  county 
restraining  and  enjoining  the  appellant  from 
collecting  a  Judgment  obtained  against  A.  B. 
Ernst,  where  Mr.  Ernst  was  a  garnishee  de- 
fendant 

The  respondent  moves  to  dismiss  the  ap- 
peal, for  the  reason  that  no  notice  of  appeal 
was  served  or  given  as  required  by  law ;  and 
also  for  the  reason  that  no  statement  of  facts 
or  bill  of  exceptions  has  been  filed.  It  ap- 
pears from  the  transcript  that  when  the  ap- 
pellant appeared  in  the  action  It  filed  a  de- 
murrer to  the  complaint  of  the  respondent 
Ernst  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  overruled 
and  an  exception  reserved. 

[1]  The  appellant  thereupon  filed  an  an- 
swer. A  trial  was  had  and  a  Judgment  ren- 
dered as  above  stated.  At  the  time  of  the 
rendition  of  the  Judgment;  notice  of  appeal 
was  given  in  open  court  This  was  clearly 
sufficient  under  the  statute.  Rem.  &  Bal. 
Code,  S  1719. 

[2]  It  is  contended  by  the  respondent  that, 
because  the  appellant  did  not  stand  upon  bis 
demurrer,  but  permitted  a  Judgment  to  be 
entered,  that  be  has  waived  the  error.  But 
this  is  not  the  rule.  The  statute  provides  at 
section  263  that  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  may  be  taken  at 
any  time,  either  in  the  superior  or  the  Su- 
preme Court  This  court  has  many  times 
held  that  this  objection  is  not  waived  by  fil- 
ing an  answer.  West  v.  Martin,  47  Wash. 
417,  92  Pac.  834. 

[3]  It  is  true  no  statement  of  t&cta  or  bill 
of  exceptions  has  been  filed.  The  appellant 
is  basing  the  appeal  upon  the  insufficiency  of 
ttie  complaint  and  a  statement  of  facts  In 
such  case  is  not  required.  The  motion  is 
denied. 

[4, 1]  The  facts  in  the  case  are  not  dis- 
puted. As  shown  by  tl)e  complaint  and  ad- 
mitted by  all  parties,  they  are  substantially 
as  follows:  In  December,  1909,  B.  W.  Ben- 
jamin brought  an  action  against  A.  B.  Etoat 
and  others  in  the  superior  court  for  King 
county.  After  appearance  of  the  defendants 
in  that  action  a  Judgment  was  entered 
against  the  defendant  Ernst  and  in  favor 
of  Benjamin,  the  plaintiff  therein.  This 
judgment  was  entered  on  November  12, 1910. 
Prior  to  the  entry  of  that  judgment  Mr.  Ben- 
jamin assigned  the  Judgment  to  his  attorney, 
fi.  O.  Durk.  This  assignment  was  filed  in 
the  clerk's  office  on  August  1,  ISIO.    In  De- 


cember, 1910,  the  International  Mercantile 
&  Bond  Company  brought  an  action  against 
B.  W.  Benjamin  and  others,  and  served  notice 
of  garnishment  upon  A.  B.  Ernst  Bmst 
made  default  and  a  Judgment  was  enter- 
ed against  him  as  garnishee  defendant  on 
August  28,  1911.  The  clerk  in  entering 
this  Judgment  indexed  the  Judgment  against 
B.  Ernst,  instead  of  against  A.  B.  Ernst 
In  November,  1913,  more  than  two  years 
after  the  entry  of  the  latter  Judgment  Ernst 
filed  an  application  in  the  action  of  EL  W. 
Benjamin  y.  A.  B.  Ernst  allying  the 
Judgment  of  Benjamin  against  bim  on  No- 
vember 12,  1910;  that  on  December  17,  1910, 
notice  of  garnishment  was  served  upon  him 
in  an  action  of  the  International  Mercantile 
&  Bond  Company  v.  Benjamin  et  al. ;  that  as 
he  was  owing  said  Benjamin,  he  made  no  ap- 
pearance in  that  action;  that  thereafter,  la 
September,  1913,  wishing  to  pay  the  judg- 
ment, he  examined  the  records  and  found 
that  the  Judgment  in  the  case  of  Benjamin  t. 
Ernst  had  been  assigned  to  Howard  O.  Durk. 
and  he  thereupon  paid  Durk  a  part  of  that 
Judgment;  that  later  he  was  informed  that 
the  IntematiMial  Mercantile  &  Bond  Com- 
pany claimed  a  Judgment  against  him  as  gar- 
nishee defendant  in  the  case  of  International 
Mercantile  &  Bond  Company  v.  Benjamin. 
He  also  alleged  that  the  only  money  be  ever 
owed  to  the  said  Benjamin  was  the  indebted- 
ness represented  by  said  Judgmeiit  He  pray- 
ed that  both  Benjaniln  and  the  International 
Mercantile  &  Bond  Company  be  brought 
Into  court  and  that  the  court  should  deter- 
mine to  which  one  of  the  parties  he  should 
pay  the'judgment  entered  against  him.  The 
court  upon  these  facts  entered  a  decree  re- 
straining the  International  Mercantile  ft 
Bond  Company  from  collecting  the  Judgment 
obtained  against  A.  B.  Ernst  in  the  case  of 
International  Mercantile  &  Bond  Company 
V.  Benjamin  and  A.  B.  Ernst  garnishee  de- 
fendant 

The  only  qnestion  presented  upon  this  ap- 
peal is  the  sufficiency  of  the  facts  alleged  and 
admitted  as  stated  above.  The  respondent 
in  this  case,  no  doubt  intoided  his  proceed- 
ing to  come  within  the  provisions  of  section 
199,  Rem.  ft  BaL  Code,  which  provides: 

"Any  one  having  in  bis  possession,  or  under 
bis  control,  any  property  or  money,  or  being  in- 
debted, where  more  than  one  person  claims  to  be 
the  owner  of,  entitled  to,  interested  in,  or  to 
have  a  lien  t>n  ench  property,  money  or  indebted- 
ness, or  any  part  thereof,  may  commence  an  ac- 
tion in  the  superior  court  against  all  or  any 
of  such  persons,  and  have  their  rights,  claims, 
interest,  or  liens  adjudged,  determined,  and  ad- 
justed in  such  action." 

But  we  are  satisfied  that  the  facts  In  this 
case  do  not  bring  it  within  the  provisions  of 
that  section,  because  in  this  case  the 'appel- 
lant, the  International  Mercantile  ft  Bond 
Company,  bad  a  judgment  against  the  defend- 
ant A.  B.  Ernst  which  was  obtained  by  do- 
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fault  against  said  Brnst  The  fact  is  con- 
ceded that  Mr.  Ernst  was  indebted  to  Mr. 
Benjamin  upon  tiie  judgment  which  Benja- 
min obtained  against  him.  He  alleges  in  his 
complaint  that  he  was  not  informed  of  the 
assignment  of  the  Benjamin  judgment  to  Mr. 
Dark.  Mr.  Ernst  either  had  notice  of  the  as- 
signment or  be  did  not  have  notice  of  it  If 
he  had  notice  of  the  assignment,  he  was  re- 
qnired  to  appear  and  answer  the  writ  of  gar- 
nishment When  he  permitted  a  judgment  by 
default  to  be  entered  against  lilm  upon  that 
writ  he  was  clearly  bound  to  pay  that  judg- 
ment If  he  had  no  notice  of  the  assignment 
of  the  judgmient  in  the  case  of  Benjamin  t. 
Ernst  that  assignment  of  course,  was  void, 
and  the  payment  of  the  judgment  in  garnish- 
ment satisfies  both  Judgments  to  the  extent 
of  that  payment  If  the  Judgment  of  the  In- 
ternational Mercantile  &  Bond  Ck>mpany  was 
obtained  by  fraud  practiced  against  Mr. 
Ernst  or  if,  on  account  of  nnavoldable  cas- 
ualty or  misfortune  which  prevented  him 
from  defending  the  action,  the  Judgment  was 
taken  against  him,  his  remedy  was  to  pro- 
ceed within  a  year  to  set  aside  the  Judgment 
upon  these  grounds.  Rem.  &  Bal.  Code,  {g 
464,  467.  This  he  did  not  do,  but  waited  more 
than  two  years,  and  then  set  up  the  fact  that 
there  was  but  one  debt  owing  to  these  dif- 
ferent parties,  and  asked  the  court  to  deter- 
mine to  which  of  these  parties  the  debt  should 
be  paid.  As  a  matter  of  course,  if  the  former 
judgment — namely,  the  judgment  of  Benja- 
min T.  Ernst — is  not  paid  by  the  payment  of 
the  Judgment  of  the  International  Mercan- 
tile &  Bond  Company  t.  Ernst  then  by  his 
own  neglect  he  has  permitted  two  Judgments 
to  go  against  him.  In  short  by  his  own  fail- 
ure and  neglect  instead  of  owing  one  debt 
he  apparently  owes  two.  His  remedy,  if  he 
has  a  remedy,  depends  upon  the  validity  of 
the  assignment  from  Benjamin  to  Durk.  If 
that  assignment  was  made  in  good  faith,  and 
Mr.  Ernst  had  notice  of  it  or  was  required 
to  take  notice  of  it  it  was  his  duty  to  an- 
swer the  writ  of  garnishment  in  the  other 
case.  His  neglect  to  answer  that  writ  of 
;amishment  cannot  be  made  the  basis  of  a 
collateral  attack  of  the  Judgmeiit  in  the  gar- 
nishment case.  This  is  clearly,  we  think,  a 
collateral  attack  upon  that  judgment  That 
Judgment  can  only  be  held  void  for  reasons 
which  afflrmatively  appear  upon  the  record. 
Munch  V.  McLaren,  9  Wash.  676,  38  Pac.  205; 
Kalb  V.  Qerman  Sav.  &  Loan  Soc.,  25  Wash. 
340,  6Q  Pac.  559,  87  Am.  St  Rep.  767. 

There  is  nothing  in  the  pleadings  in  this 
case  to  show  that  that  judgment  la  void.  In 
fact  it  is  conceded  that  it  was  obtained  by 
reason  of  the  neglect  of  the  respondent  Mr. 
Ernst  to  defend  against  it  We  are  satis- 
fied, therefore,  that  the  complaint  is  not 
amendable,  and  that  the  trial  court  should 
have  sustained  the  appellant's  demurrer  and 
dismissed  the  action. 


The  Judgment  is  reversed,  and  the  proceed- 
ing is  dismissed. 

CROW,  C.  3.,  and  MAIN,  ELLIS,  and  FUL- 
LERTON,  JJ.,  concur. 

''*'°'°°"  (8S  Wash.  4») 

TARBROUGH  v.  PELLISSIER  et  aL 
(No.  12087.) 
(Supreme  Court  of  Washington.    Dec.  28, 1914.) 

Appeal  and  Ebbob  (§  266*)— Rbvibw— Objko- 

noN  Below— Necessity. 

Where  the  trial  court  adopted  the  findings 
of  the  jury  and  also  made  complete  findings  of 
its  own  and  no  exceptions  were  taken,  the  Su- 
preme Court  cannot  review  the  findings. 

[Ed.  Note.— For  other  cages,  see  Appeal  and 
Error.  Cent  Dig.  {§  1461,  1536-1551;  Dec. 
Dig.  i  265.»] 

Department  1.  Appeal  from  -  Superior 
Court,  Columbia  County. 

Action  by  Edith  Stribley  Tarbrough  against 
Louis  Pelllssier  and  others.  Judgment  foi 
defendants,  and  plalntUI  appeals.     Affirmed. 

A.  O.  Colbum,  of  Spokane,  for  appellant 
Will  H.  Fonts,  of  Dayton,  for  respondents. 

MORRIS,  J.  This  action  was  originally 
brought  to  establish  a  one-half  interest  in  ap- 
pellant in  certain  farm  lands  upon  the 
grounds  of  want  of  capacity,  fraud,  and  un- 
due influence  in  the  obtaining  of  title  from 
appellant's  parents.  Upon  the  trial,  it  ap- 
pearing to  the  satisfaction  of  appellant  that 
the  title  to  the  land  was  in  innocent  purchas- 
ers, the  relief  against  the  land  was  abandon- 
ed, and  a  money  Judgment  demanded  agaidsf 
the  original  grantee.  The  case  was  submitted 
to  an  advisory  jury,  to  whom  interrogato- 
ries were  submitted  Involving  each  ground  for 
relief  as  alleged  by  appellant  These  inter- 
rogatories were  in  each  instance  answered 
adversely  to  appellant's  contention ;  the  Jury 
finding  in  effect  that  there  was  no  want  of 
capacity,  no  deception,  fraud,  nor  undue  in- 
fluence, but  that  the  sales  were  fairly  made 
and  for  an  adequate  consideration.  The  trial 
court  adopted  the  findings  of  the  Jury,  incor- 
porated them  into  its  own  findings,  and  en- 
tered Judgment  for  respondent  No  excep- 
tions were  taken  to  these  findings  by.appel- 
lant  and  respondents  contend  that  this  court 
cannot  review  the  evidence,  but  must  accept 
the  findings  and  inquire  only  as  to  whether 
or  not  the  findings  support  the  Judgment 
This  contention  is  well  taken  under  numer- 
ous cases.  Nichols  v.  Capen,  79  Wash.  120, 
139  Pac.  868. 

Appellant  urges  that  this  was  a  Jury  trial, 
and  that  no  exception  need  be  taken  in  such 
cases  to  any  finding  of  fact.  No  finding  made 
by  the  Jury  is  here  for  review.  The  Jury  was 
used  as  advisory  only,  and,  though  accepting 
the  findings  of  the  Jury  as  correctly  deter- 
mining the  facts,  the  court  has  not  rested  its 
decision  upon  such  findings,  but  made  full 
and  complete  findings  of  its  own  after,  as  it 


*Far  otliar  cum  «a«  lam*  t«pia  and  MCtion  NVHBBR  in  Dm.  Ulg.  A  Am.  Dig.  Kar-Mo.  Serlas  A  Bap'r  IndxM 
145P.-6 


Digitized  by 


Google 


82 


146  PACIFIC  REPOBTEB 


(Wash. 


recites,  "having  duly  considered  the  evidence 
and  the  Interrogatories  submitted  to  the  Jury 
and  the  answer  returned  by  them  Into  court 
and  the  written  brief  of  respective  counsel 
for  plaintiff  and  defendant."  Upon  such  find- 
ings so  arrived  at,  the  Judgment  appealed 
from  was  entered,  and  not  upon  the  answers 
made  by  the  Jury  to  the  Interrogatories  sub- 
mitted. They  therefore  dlfFer  In  no  degree 
from  findings  of  fact  made  by  the  lower  court 
In  any  other  case,  and  if  they  would  be  re- 
viewed due  exception  must  be  taken  to  them. 
The  findings  support  the  Judgment  We 
might  add  that,  upon  the  merits,  we  are  con- 
vinced the  Judgment  is  correct. 
The  Judgment  is  affirmed. 

CROW,   C.   J.,   and   CHADWICK,   GOSB, 
and  PARKER,  JJ.,  concur. 


(83  Wash.  4S) 

OCHS  V.  GREEN  et  aL     (No.  12057.) 
(Supreme  Court  of  Washington.    Dec.  28, 1914.) 

Sales  (§  359*)  — Actions  bt  Seixbb  — Evi- 

DBNCB— SornciKNCY. 

Evidence  held  to  show  that  defendanta  who 
purchased  plaintiff's  bank  stock  at  $75  per 
share  and  agreed  to  pay  him  any  sum  realized 
over  that  did  not  realize  on  the  shares  any 
amount  in  excess  of  the  sum  paid. 

fEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  li  511,  1056-1059;  Dec.  Dig.  {  359.*] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County;  Joseph  Sessions, 
Judge. 

Action  by  Harry  Ocbs  against  John  F. 
Green  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Afilrmed. 

Merrltt,  Oswald  &  Merritt,  of  Spokane,  for 
appellant.  Burcham  &  Blair,  of  Spokane,  for 
respondents. 

MORRIS,  J.  On  June  10,  1910,  appellant 
was  the  owner  of  67  shares  of  the  capital 
stock  of  the  Harrington  State  Bank,  the  re- 
mainder of  the  stock  being  owned  and  con- 
trolled by  respondents,  except  40  shares  own- 
ed by  J.  L.  Ball  Respondents  at  this  time 
owned  another  bank  at  Harrington  known  as 
the  Bank  of  Harrington,  and  three  other 
banks  in  that  vicinity.  The  Harrington  State 
Bank  was  a  corporation  organized  under  the 
banking  laws  of  this  state,  while  the  bank 
of  Harrington  was  conducted  as  a  partner- 
ship business  of  respondents.  The  Union  Se- 
curities Company  is  a  corporation  whose 
business  Is  to  own  and  control  various  banks 
In  Eastern  Washington.  Prior  to  June  10th, 
the  respondents  and  the  Union  Securities 
Company  had  entered  into  arrangements, 
providing  for  the  sale  of  the  banks  controlled 
by  respondents  to  the  Union  Securities  Com- 
pany, which  arrangements  Included  the  trans- 
fer to  the  Securities  Company  of  the  stock  of 
the  Harrington  State  Bank.  In  order  to  car- 
ry out  this  arrangement.  It  was  necessary 
for  respondents  to  obtain  stock  owned  by  ap- 


pellant, and  negotiations  for  Its  parcbaas 
were  entered  into,  culminating  in  the  follow- 
ing agreement: 

"Harrington,  Wash.,  June  10th,  1910. 
"We,  the  undersigned,  having  purchased  from 
Harry  Ochs  sixty-seven  shares  of  the  capital 
stock  of  the  Harrington  State  Bank,  and  havins 
paid  for  the  same,  in  cash,  the  sum  of  seventy- 
five  dollars  per  share,  further  agree  to  use  our 
best  efforts  m  settling  up  the  affairs  of  the  above 
named  bank,  and  whatever  is  received  over  and 
above  seventy-five  dollars  per  share,  we  agree 
to  distribute  so  that  each  share  of  stock  will 
receive  its  proportion  and  agree  to  pay  the  said 
Harry  Ochs  or  his  representatives  the  amount 
represented  by  the  sixty-seven  shares  that  ir* 
have  purchased.  John  F.  Green. 

"M.   F.   Adams. 

"A.  Q.  Mitchum." 

The  action  is  brought  upon  the  theory  that, 
in  transferring  the  stock  of  the  Harrington 
State  Bank  to  the  Securities  Company,  the 
respondents  received  $106.05  per  share,  and 
it  is  sought  to  recover  the  difference  between 
this  sum  and  $75  per  share. 

In  order  to  ascertain  the  real  value  of  the 
stock  of  the  Harrington  State  Bank  ais  repre- 
sented In  Its  sale  to  the  Securities  Company, 
It  Is  necessary  to  ascertain  the  terms  anfler 
which  It  was  purchased.  It  appears  that 
the  purchase  was  represented  by  two  con- 
tracts, the  first  of  which  is  dated  Jane  8,  and 
the  second  June  13,  1910.  The  first  contract 
in  so  far  as  it  relates  to  the  Harrington 
banks,  provided  that  the  stock  of  the  Harring- 
ton State  Bank  was  to  be  sold  at  $100  per 
share  "made  sound,"  but  such  sale  was  not 
to  include  its  real  estate  or  other  assets  ex- 
cept such  as  the  Securities  C!ompany  mi^t 
elect  to  take,  the  furniture  and  fixtures  of 
the  Harrington  State  Bank  to  be  taken  at 
actual  value,  the  real  estate  of  the  Bank  of 
Harrington,  its  furniture  and  fixtures,  to 
be  taken  at  figures  named  in  the  agreement, 
and  a  bonus  of  $5,000  to  be  paid  as  the 
agreed  value  of  its  good  will.  By  the  second 
agreement  the  respondents  bound  themselves 
as  guarantors  of  the  book  assets  of  the  Har- 
rington State  Bank,  and  agreed  that,  on  or 
before  January  1,  1911,  they  would  repur- 
chase at  par  with  accrued  Interest  such  of 
the  securities  and  assets  of  the  Harrington 
State  Bank  shown  on  its  books  on  June  13, 
1910,  including  accounts,  bills  receivable  and 
renewals,  as  the  Securities  Company  should 
designate,  and  that  they  would  "make  good" 
In  10  days  after  notice  any  inaccuracy  dis- 
covered by  the  Securities  Company  In  the 
books  of  the  Harrington  State  Bank.  Under 
this  agreement  the  Securities  Company  trans- 
ferred to  respondent  all  the  real  estate  of  the 
Harrington  State  Bank  at  the  price  at  which 
It  had  been  valued  in  making  up  the  book 
value  of  the  stock,  and  required  the  re- 
spondents to  take  back  at  book  value  cer- 
tain of  the  assets  and  securities  of  the 
bank  that  were  not  considered  of  full  book 
value.  It  is  evident,  and  the  lower  court 
has  so  found,  that  at  the  time  of  the  sale 
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the  assets  of  the  Harrington  State  Bank 
were  depreciated,  and  that  there  was  a  wide 
margin  between  the  actual  and  book  value, 
and  because  of  this  a  like  margin  between  the 
actual  and  book  valne  of  the  capital  stock. 
The  book  value  of  the  stock  was  readily  as- 
certainable, but  Its  real  value  depended  up- 
on the  extent  of  the  depreciation  of  the 
bank's  assets  and  the  amount  and  value 
thereof  to  be  transferred  to  respondents  un- 
der the  sales  contract  The  book  value  of 
the  real  estate  and  fixtures  transferred  to  re- 
spondents by  the  Securities  Company  under 
the  sales  contract  was  $15,000,  and  the  book 
value  of  the  other  assets  and  securities  taken 
over  prior  to  January  1,  1911,  aggregated 
$8,883.55.  There  Is  no  showing  that  In  ac- 
cepting these  Items  at  these  figures  the  re- 
spondents were  actuated  by  other  than  the 
best  business  motives  and  an  attempt  to  car- 
ry out  their  contract  with  the  Securities 
Company  and  the  appellant  The  lower  court 
has  also  found,  and  the  facts  sustain  such 
finding,  that  the  respondents  had  made  dili- 
gent efforts  to  realize  upon  all  assets  of  the 
Harrington  State  Bank  retransferred  to  them 
by  the  Securities  Company,  and  In  so  far  as 
they  were  able  have  converted  the  same  Into 
cash  for  the  best  price  obtainable,  and  in 
all  things  have  administered  these  assets  In 
good  faith  and  for  the  Joint  benefit  of  all 
parties  in  interest  The  facts,  we  think,  dem- 
onstrate that  the  appellant  knew  the  situa- 
tion as  between  the  Securities  Company  and 
respondents,  that  as  to  the  assets  of  the  Har- 
rington State  Bank;  that  at  least  on  one 
occasion,  in  the  fall  of  1911,  the  respondents 
exhibited  to  him  a  statement  of  the  then  con- 
dition of  the  assets  of  the  bank,  and  that  he 
was  then  agreeable  to  what  had  been  done. 
The  appellant  has  received  $75  per  share  for 
his  stock.  Respondents  have  received  less, 
and  it  is  doubtful  from  the  references  made 
to  the  present  value  of  these  retransferred 
securities  if  respondents  ever  will  receive 
an  amount  equal  to  $75  per  share  for  the 
stock  owned  by  them. 

We  find  no  error  in  the  findings  of  the  low- 
er court,  and  its  Judgment  is  afllrmed. 

CROW,  C.  J.,  and  GOSB,  PARECER,  and 
CHADWIOK,  JJ.,  concur. 


(83  Wasb.  108) 

TENNENT  v.  CITY  OF  SEATTLE. 
(No.  12536.) 

(Supreme  Court  of  Washington,     Dec.  81, 
.  1914.) 

1.  MuNiciFAL  Corporations  (|  106*)— Or- 
dinances—Aooptior  —  iNTROOXTCnON  BT 
Title. 

Seattle  Charter,  art  4,  {  11,  providing  that 
no  ordinance  shall  be  passed  on  its  final  reading 
at  the  meeting  at  which  it  is  introduced,  was 
violated  where  merely  the  title  of  an  ordinance 
for  the  submission  of  a  proposed  issuance  of 
bonds  to  the  voters  was  introduced  at  one  meet- 


ing and  referred  to  a  committee,  and  at  a  sub- 
sequent meeting  the  committee  reported  a  oomr 
pleted  ordinance,  and  it  was  then  adopted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  221-223,  225-228; 
Dec.  Dig.  S  106.*] 

2.  Municipal  Cobporations  ({  106*)— Or- 
dinances—Adoption— Intboduction  BT  Ti- 
tle. 

Under  that  provision  the  council  can 
amend  an  ordinance  previously  introduced  as 
to  matters  of  form  and  matters  which  do  not 
alter  the  effect  of  the  ordinance,  and  adopt  the 
ordinance  as  amended  at  the  same  meeting ;  bat 
it  cannot  substitute  an  entirely  different  ordi- 
nance for  the  one  previously  introduced. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §i  221-223,  225-228; 
Dec.  Dig.  {  106.*] 

8.  Municipal  Cobporations  (J  106*)— Ordi- 
nances—Time  FOB  Passage— Violation  o» 
Chabteb. 

.  The  fact  that  an  ordinance  was  introduced 
and  passed  at  the  same  meeting  of  the  council, 
contrary  to  Seattle  Charter,  art  4,  {  11,  ren- 
ders it  invalid. 

[Ed.  Note. — For  other  cases,  see  Mnnicipa) 
Corporations,  Cent.  Dig.  H  22X-223,  225-228; 
Dec.  Dig.  i  106.*] 

4.  Municipal  Cobpobations  (|  108*)— Ordi- 
nances-Invalid  Obdinance  —  Ratifica- 
tion BT  POPULAB  Vote. 

Under  Seattle  Charter,  art.  4.  |  26,  pro- 
viding that  proposals  to  create  a  debt  which  ex- 
ceeds a  certain  amount  must  be  submitted  to  a 
vote  of  the  electors  by  an  ordinance  providing 
for  such  submission,  and  section  27,  providing 
that  no  debt  shall  be  created  except  by  ordi- 
nance, the  ratification  by  popular  vote  of  an 
ordinance  for  the  issuance  of  bonds,  which  wis 
invalid  because  adopted  at  the  same  meeting  at 
which  it  was  introduced,  contrary  to  section  11, 
did  not  validate  the  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  108.*] 

6.  Municipal  Cobpobations  (|  122*)— Or- 
dinances—Validitt— Conclusiveness. 
The  rule  that  an  enrolled  law  is  in  itself 
conclusive  evidence  that  it  was  regularly  enact- 
ed does  not  apply  to  an  ordinance  adopted  by 
a  city  council,  which  U  a  subordinate  body  ol 
delegated  powers,  and  not  a  department  of  the 
government  co-ordinate  with  the  courts. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  281-289 ;  Dec.  Dig. 
i  122.*] 

6.  Municipal  Corporations  ({  278*)— Prop- 
bbtt— Charter  Provisions. 

Under  Seattle  Charter,  art  4,  |  18,  subd. 

7,  providing  that,  whenever  the  city  of  Seattle 
or  the  port  of  Seattle  shall  have  adopted  a  com- 
prehensive plan  of  harbor  improvement,  the 
control  of  the  streets  and  the  title  to  city  lands 
lying  within  the  proposed  improvement  shall 
vest  in  the  port  of  Seattle,  the  port  has  no  in- 
terest in  the  streets  or  waterways  until  after 
the  improvement  plan  has  been  adopted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  734-738,  744;  Dec. 
Dig.  I  278.*] 

7.  Municipal     Corporations      (|     911*)  — 

Bonds— Conditions  Precedent. 

The  city  of  Seattle  may  issue  bonds  for 
bridge  construction  before  it  has  acquired  the 
land  necessary  for  the  bridge,  in  the  absence  of 
anything  which  will  prevent  it  from  ultimately 
acquiring  the  property. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1899,  1901;  Dec. 
Dig.  {  911.*] 
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Department  1.  Appeal  from  Superior 
Court,  King  County. 

Suit  for  Injunction  b7  T.  M.  Tennent 
against  tbe  City  of  Seattle.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed, 
and  Judgment  directed  for  plaintiff. 

Preston  &  Thorgrimson,  of  Seattle,  for  ap- 
pellant. Jlis.  B.  Bradford,  Howard  A.  Han- 
son, and  Geo.  A.  Meagher,  all  of  Seattle,  for 
respondent 

FULLERTON,  J.  The  appellant,  a  dtlaen 
and  taxpayer  of  tbe  city  of  Seattle,  brought 
this  acUon  against  the  city  to  restrain  it 
from  Issuing  and  delivering  certain  negotia- 
ble bonds,  purporting  to  have  been  author- 
ized by  ordinance  of  tbe  city  of  Seattle,  and 
by  the  vote  of  the  electors  of  the  dty  at  a 
special  election  at  which  the  question  of  the 
issuance  of  such  bonds  was  submitted.  The 
court  below,  after  a  trial  of  the  Issues  made 
by  tbe  pleadings,  adjudged  the  action  un- 
founded, and  ordered  Its  dlsmissaL  This 
appeal  followed. 

The  principal  question  suggested  by  the  ap- 
pellant is  the  sufficiency  of  tbe  proceedings 
of  the  dty  council  leading  up  to  the  enact- 
ment of  the  ordinance.  It  is  contended  that 
such  proceedings  were^so  far  irregular,  and 
so  far  a  departure  from  the  requirements  of 
tbe  city  charter  relative  to  tbe  enactment 
of  ordinances  of  this  character,  as  to  render 
the  ordinance  void.  To  make  clear  the  pre- 
cise contention  the  facts  must  be  briefly  re- 
cited. On  May  8,  1914,  at  an  adjourned  ses- 
sion of  the  dty  coundl,  a  member  thereof  in- 
troduced an  instrument  entitled  "Ordinance 
No. ,"  reading  as  follows: 

"An  ordinance  submitting  to  tbe  qualified 
voters  of  the  city  of  Seattle  at  a  special  election 

to  be  held   in  said  city  on  the  day  of 

,  1914,  tbe  proposition  of  the  iasuance  and 

sale  by  snld  city  of  its  general  bonds  in  the  sum 
of  one  million  one  hundred  twenty-five  thousand 
(fl,125,000)  dollars,  for  the  purpose  of  provid- 
ing money  for  the  construction  of  a  system  of 
bridges  for  the  city  of  Seattle  across  the  gov- 
ernment canal.  Lake  Union  and  Salmon  Bay 
waterway. 

The  council  Journal  shows  that  the  instru- 
ment was  then  "read  first  time  and  referred 
to  finance  and  streets  and  sewers  commit- 
tees." On  May  18,  1914,  at  a  regular  meet- 
ing of  the  dty  council,  the  committees  be- 
fore named  reported  back  the  instrument  to 
the  council  with  the  recommendation  "that 
the  same  be  amended  to  conform  to  E:^hibit 
A  attached  hereto,  and  when  so  amended  the 
same  do  pass."  Tbe  report  of  the  commit- 
tees was  adopted,  and  the  exhibit  referred 
to  the  Judidary  committee  for  engrossment 
Subsequently,  at  the  same  meeting,  tbe 
Jndldary  committee  reported  the  same  as 
properly  engrossed,  whereupon  it  was  "read 
second  and  third  times  and  passed,"  as  Or- 
dinance No.  33133.  The  exhibit  was  in  form 
a  completed  ordinance.  It  contained  a  title 
whidi  In  outline  substantially  conformed  to 
the  instrument  originally  introduced.     Tbe 


date  of  the  proposed  election,  however,  was 
spedfled  in  the  title,  the  amount  of  the  bonds 
proposed  to  be  Issued  was  $1,328,000,  instead 
of  $1,125,000,  as  first  named,  and  seemingly  a 
body  of  water,  other  than  any  of  those  men- 
tioned in  the  original  instrument  was  nam- 
ed across  which  the  proposed  system  of 
bridges  should  be  constructed.  Other  new 
matter  added  were  some  nine  "whereases," 
containing  various  recitals,  immediately  fol- 
lowing the  title.  These  in  turn  were  follow- 
ed by  an  enacting  dause,  beneath  which 
were  some  nine  separate  sections  containing 
the  provisions  of  the  ordinance  proper. 

These  provisions  we  need  not  recite  In 
detail.  Generally,  they  provide  the  terms 
and  conditions  upon  which  the  bonds  propos- 
ed to  be  issued  may  be  sold,  the  interest 
rate  thereon,  the  time  In  which  they  shall 
run,  and  the  means  by  which  the  accruing  in- 
terest and  the  principal,  when  due,  shall 
be  paid.  They  also  provide  the  time  and 
manner  in  which  the  proposition  of  incurring 
the  indebtedness  shall  be  submitted  to  the 
electors.  Four  separate  and  distinct  proposi- 
tions were  provided  for  submission  for  tbe 
construction  of  four  separate  bridges  at  as 
many  designated  places;  each  proposition 
specifying  the  amount  of  bonds  to  be  issued 
for  the  construction  of  the  particular  bridge, 
all  to  be  so  arranged  on  the  ballot  as  to 
enable  an  elector  to  vote  for  or  against 
each  one  separately.  Tbe  propositions  were 
submitted  to  the  electors  in  accordance  with 
the  terms  of  the  ordinance.  Two  of  them 
only,  however,  met  with  the  approval  of  tbe 
electors.  These  authorized  tbe  issuance  of 
bonds  In  the  sum  of  $829,000.  It  is  this  is- 
suance that  the  appellant  seeks  to  enjoin. 

The  provisions  of  the  dty  charter  thought 
to  be  violated  in  the  passage  of  the  ordinance 
are  found  in  sections  10,  11,  26,  and  27  of 
article  4  of  that  instrument  These  In  sub- 
stance provide  that  every  legislative  act  of 
the  dty  shall  be  by  ordinance;  that  no  ordi- 
nance, other  than  an  ordinance  providing  for 
appropriations  for  salaries  or  current  ex- 
penses, shall  be  passed  on  its  final  reading 
at  the  meeting  in  which  it  is  introduced; 
that  when  loans  shall  be  created  exceeding 
1V6  per  centum  of  the  taxable  property  of 
the  dty,  and  bonds  therefor  issued,  the 
proposition  for  creating  the  indebtedness 
shall  be  first  submitted  to  the  eledors  of 
the  dty,  and  the  mode  and  manner  of  sub- 
mitting such  proposition  to  the  electors  shall 
be  prescribed  by  ordinance;  and  that  no 
debt  or  obligation  of  any  Idnd  against  the 
dty  shall  be  created  by  the  dty  council, 
except  by  ordinance  spedfying  the  amount 
and  object  of  such  expenditure. 

[1]  It  Is  our  opinion  that  the  appellant's 
contention  to  the  effect  that  the  charter  pro- 
visions of  the  dty  wer^  violated  in  the  en- 
actment of  the  ordinance  is  well  founded. 
The  introduction  of  the  instrument  at  the 
adjourned  meeting  of  May  18,  1914,  was  In 
no  sense  the  Introduction  of  an  ordinance. 
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The  Inatmment  contained  none  of  the  ele- 
ments of  an  ordinance.  R  was  without  body 
or  parts,  and  was  a  mere  sham  and  subter- 
fnge.  If  it  had  been  enacted  in  the  form  in 
which  it  was  introduced,  and  afterwards 
submitted  to  the  vote  of  the  electors  In  that 
form,  no  one  would  contend  it  sufficient  to 
authorize  an  issuance  of  bonds  for  any  pur- 
pose; and,  this  being  so,  its  introduction  in- 
to the  city  council  cannot  be  said  to  be  the 
Introduction  of  an  ordinance  therein.  Doubt- 
less the  instrument  was  Intended  as  the  title 
to  an  ordinance  subsequently  to  be  written 
under  it.  It  did  not  prove  even  sufficient  for 
that  purpose;  but.  If  it  had,  it  would  not 
have  been  the  Introduction  of  an  ordinance, 
as  clearly  the  introduction  of  a  title  to  an 
ordinance  is  not  the  introduction  of  an  or- 
dinance. 

[2J  We  do  not,  of  course,  intend  to  deny 
the  power  of  the  council  to  amend  an  ordi- 
nance properly  introduced,  and  pass  it  at 
the  meeting  at  which  it  is  amended.  This 
can  be  done  where  the  amendment  is  In 
matter  of  form,  or  In  the  addition  of  new 
matter  which  does  not  alter  the  effect  and 
■cope  of  the  ordinance;  but  It  does  not  permit 
the  substitution  of  an  entirely  new  and  dif- 
ferent ordinance  for  the  one  originally  intro- 
duced, nor  does  it  sanction  the  gross  attempt 
at  subterfuge  practiced  in  this  instance. 
The  requirement  that  an  ordinance  shall 
not  be  passed  at  the  meeting  at  which  it 
la  introduced  has  a  purpose.  It  is  intended 
to  prevent  hasty  and  ill-advised  legislation. 
The  record  before  us  bears  evidence  of  the 
salutary  design  of  the  rule.  It  shows  that 
this  ordinance  could  have  with  advantage  re- 
ceived more  careful  consideration.  Two  of 
the  propositions  submitted  met  with  the  en- 
tire disapproval  of  the  electors,  and  the 
others  succeeded  with  no  very  considerable 
margin. 

[S]  It  is  dear  te  our  minds,  therefore,  that 
the  city  council  in  the  passage  of  the  ordi- 
nance in  question  did  not  comply  with  the 
requirements  of  the  dty  charter.  That  this 
Is  fatal  to  an  ordinance  deriving  its  sanction 
wholly  from  the  act  of  the  dty  council  was 
held  by  this  court  in  Savage  v.  Tacoma,  61 
Wash.  1,  112  Pac.  78.  There  the  dty  had 
passed  an  ordinance  providing  for  an  exten- 
sion of  its  water  system,  and  had  entered 
Into  a  contract  for  the  performance  of  the 
work.  Subsequently,  but  before  the  work 
had  been  entered  upon,  the  dty  repudiated 
the  contract  and  repealed  the  ordinance.  An 
action  was  brought  for  a  breach  of  the  con- 
tract, and  the  city  pleaded  in  defense  the  in- 
validity of  the  ordinance,  founding  Its  claim 
upon  the  fact  that  the  ordinance  bad  been 
introduced  and  passed  at  the  same  meeting 
of  the  dty  conndl,  contrary  to  the  provi- 
sions of  the  dty  charter.  The  lower  court 
sustained  the  plea,  and  this  court  affirmed 
its  judgment  In  the  course  of  the  opinion 
the  court  said: 


"We  believe  it  to  be  the  law  that,  where  a 
municipal  charter  prescribes  a  definite  method 
for  the  enactment  of  ordinances,  such  require- 
ments are  mandatory,  and  no  authority  is  vest- 
ed in  the  lawmaking  body  of  the  municipality 
to  pass  ordinances  except  In  the  manner  re- 
quired b;  the  charter.  Dillon,  Municipal  Cor- 
porations (4th  Qd.)  I  809;  Abbott,  Municipal 
Corporations,  |  625 ;  Smith,  Modem  Law  of 
Municipal  Corporations,  J  006 ;  State  (Gleap. 
son)  V.  Bergen,  33  N.  J.  Law,  72;  Avis  v. 
Vineland,  65  N.  J.  Law,  285,  26  Atl.  149 ;  Dan- 
ville V.  Shelton,  76  Va.  325.  The  ordinance  be- 
ing void,  no  authority  was  thereby  vested  in  the 
commissioner  of  public  works  to  enter  into  the 
contract,  and  the  contract,  or  its  breach,  could 
not  be  made  the  basis  of  an  action  at  law. 
•    •    • » 

[4]  The  foregoing  case  concludes  the  ques- 
tion against  the  validity  of  the  ordinance, 
unless  the  question  is  taken  without  the  rule 
by  the  fact  that  the  Incurrence  of  the  in* 
debtedness  was  subsequently  approved  by  the 
electors  of  the  dty.  But  we  cannot  think 
this  alone  sufficient  An  invalid  ordinance 
is  no  more  effective  to  authorize  a  bond  is- 
sue than  Is  the  want  of  an  ordinance,  and,  as 
we  have  shown,  the  dty  diarter  expressly 
provides  (article  4,  |  27)  that  no  debt  or  ob- 
ligation of  any  kind  against  the  dty  shall  be 
created  by  the  dty  coundl,  except  by  ordi- 
nance specifying  the  amount  and  object  of 
such  expenditure,  and  where  the  amount  ex- 
ceeds 1%  per  centum  of  the  taxable  property 
of  the  dty,  and  bonds  therefor  are  to  be  is- 
sued, not  until  the  proposition  for  creating 
such  indebtedness  shall  have  been  submitted 
to  the  electors  of  the  dty  by  an  ordinance 
providing  the  mode  and  manner  of  such 
submission  (Id.  {  26).  Since,  therefore,  the 
fundamental  law  makes  an  ordinance  an  es- 
sential to  the  institution  of  the  proceedings, 
it  is  difficult  to  see  bow  a  valid  issuance  of 
bonds  may  be  made  without  a  compliance 
with  such  essentiaL  But  It  Is  said  that  this 
court  has  announced  a  different  rule  in  the 
case  of  State  ex  rel.  Atkinson  v.  Ross,  46 
Wash.  28,  89  Pac.  158.  We  cannot  so  read 
the  case.  True,  the  court  did  say  in  the 
course  of  the  opinion  that  the  passing  of  the 
ordinance  was  not  the  most  essential  step 
in  a  proceeding  leading  up  to  an  Issuance 
of  bond;  that  the  most  essential  step  was 
the  notice  to  the  taxpayers,  and  the  exerdse 
of  their  right  to  vote  upon  the  proposition. 
But  an  examination  of  the  case  will  show 
that  the  court  did  not  find  that  the  vote  waa 
had  and  the  bonds  then  in  question  Issued 
upon  an  ordinance  Introduced  and  passed  at 
the  same  meeting  of  the  coundl.  This  is 
made  clear  by  the  concluding  sentence  of  the 
opinion,  wherein  It  is  stated  that  "no  provi- 
sion of  the  law  was  violated,"  and  by  the  fol- 
lowing extract  taken  from  an  earlier  part 
thereof: 

"The  findings  of  fact  show  that  there  were 
many  meetings  of  the  city  council  during  the 
month  of  January,  1906,  and  while  It  is  true 
that  those  meetings  were  pursuant  to  adjourn- 
ment, it  does  not  necessarily  follow  that  they 
were  adjourned  or  continued  meetings  in  the 
that  they  all  constituted  one  and  the  same 
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meeting.  It  is  conceded  that  the  council  had 
a  right  to  call  special  meetings,  and  it  is  settled 
by  authority  that  any  business  may  be  trans- 
acted at  a  special  meeting,  and  that  the  pur- 
pose of  the  meeting  need  not  b.e  stated,  unless 
the  law  requires  it,  and  it  is  conceded  that  the 
charter  of  Seattle  does  not  require  it.  What 
the  council  did,  in  effect,  when  it  adjourned  on 
motion,  was  to  call  a  special  meeting.  This  in- 
tention was  simply  expressed  by  the  motion  for 
adjournment  to  a  certain  time.  It  is  trne  that 
ordinarily  this  might  technically  constitute  an 
adjourned  meeting,  but  the  facts  show  that  such 
was  not  the  intention  in  this  case,  for  the  coun- 
cil met  regularly  every  Monday^  evening,  and 
instead  of  commencing  the  business  where  it 
left  off  at  the  previous  meeting,  the  manner  of 
transacting  the  business  showed  that  it  was  in- 
tended to  be  treated  as  a  regular  meeting,  the 
business  being  transacted  as  follows:  (1)  Roll 
call.  (2)  Approval  of  the  journal.  (3)  Spe- 
cial order.  (4)  Communications  and  reports 
from  city  officers.  (5)  Petitions  and  remon- 
strances. (6)  Reports  of  standing  committees. 
(7)  Introduction  of  resolutions.  (8)  Introduc- 
tion of  bills  by  committees.  (9)  Introduction 
of  bills  by  members.  (10)  First  reading  of 
bills.  (11)  Second  reading  of  bills.  (12) 
Third  reading  of  bills.  (13)  Uniinished  busi- 
ness. (14)  Other  business.  The  court  also 
found  that  it  was  generally  known  throughout 
the  city  of  Seattle  and  by  its  citizens  that  the 
city  council  of  the  city  of  Seattle  regularly  held 
its  meetings  on  Monday  evening  of  each  week, 
and  that  the  council  had  only  adjourned  sine 
die  on  the  last  meeting  of  each  two  years'  term. 
So  that  the  council  evidently  did  not  give  much 
consideration  to  the  parliamentary  language 
nsed  in  the  motion  to  adjourn,  and,  if  bound  to 
the  technical  meaning  of  such  language,  could 
be  held  to  have  had  only  one  regular  meeting  in 
two  years,  a  construction  which,  of  course,  the 
council  did  not  place  upon  its  proceedings,  and 
which  a  coart  would  not  be  authorized  to  place 
npon  them." 

[6]  The  respondent  farther  claims  that  it 
is  beyond  the  power  of  the  court  to  Inquire 
Into  the  manner  in  which  the  ordinance 
was  introduced  and  passed,  but  that  the  en- 
rolled bill  is  in  itself  conclusive  evidence  of 
the  fact  that  it  has  been  regularly  enacted 
by  the  city  council.  TIiIb  is  the  rule  this 
court  has  applied  to  acts  of  the  Legislature, 
and  is  undoubtedly  the  rule  usually  applied 
by  courts  to  such  enactments.  But  we  can- 
not think  it  applicable  to  Ordinances  or  laws 
of  inferior  bodies.  The  Legislature  Is,  in  vir- 
tue of  the  Constitution,  "the  judge  of  the 
election,  returns,  and  qnalifictttions  of  Its 
own  members,"  and  has  power  to  prescribe 
'the  rules  of  Its  own  proceedings."  It  has, 
therefore,  the  sole  right  to  judge  of  the  regu- 
larity and  sufficiency  of  its  own  proceedings. 
Moreover,  it  is  one  of  the  three  co-ordinate 
branches  of  the  government,  and,  aside  from 
the  public  inconvenience  and  positive  harm 
that  would  result  from  another  rule,  it  is 
but  showing  that  respect  and  proper  defer- 
ence which  each  department  owes  to  each  of 
the  others,  to  presume  that  a  law  regular  up- 
on its  face,  has  been  enacted  with  due  ref- 
erence to  the  requirements  of  the  Constitu- 
tion regulating  the  manner  of  Its  passage. 
But  the  city  council  stands  on  another  plane. 
It  exercises  a  delegated  authority,  and  can 
legislate  only  upon  certain  subjects  and  in  a 
prescribed    manner.      The    rules    governing 


its  proceedings  are  prescribed  by  another 
body,  and  it  is  proper  that  an  authority  be 
exercised  to  see  that  it  performs  its  func- 
tions in  the  prescribed  manner.  The  fact 
that  the  city  of  Seattle  is  a  city  of  the  first 
class  and  may  frame  its  own  charter  does 
not  affect  the  principle.  A  charter  so  fram- 
ed must  be  "consistent  with  and  subject  to 
the  Constitution  and  laws  of  this  state," 
and  no  independent  or  extraordinary  exemp- 
tion can  be  claimed  because  it  has  this  privi- 
lege. Furthermore,  this  court  has  from  the 
earliest  time  exercised  the  right  of  inquirj- 
into  the  regularity  of  the  passage  of  dty 
ordinances.  We  did  so  inquire  in  Vancourer 
V.  WlnUer,  8  Wash.  378,  36  Pac.  278,  289,  in 
Rabom  v.  Miah,  12  Wash.  167,  40  Pac.  731, 
in  State  ex  rel.  Atkinson  t.  Ross,  46  Wash. 
28,  89  Pac  158,  in  State  ex  reL  Northern  Pax;. 
R.  Co.  V.  Hughes,  53  Wash.  661,  102  Pac. 
758,  and  in  Savage  v.  Tacoma,  61  Wash.  1, 
112  Paa  78.  And  in  the  last-cited  case,  as 
we  have  heretofore  shown,  we  held  an  ordi- 
nance invalid  for  the  precise  reason  urged 
against  the  validity  of  the  ordinance  be- 
fore us. 

[6]  The  foregoing  considerations  require  a 
reversal  of  the  judgment  entered  by  the 
court  below,  and  we  could  properly  end  the 
discussion  here.  But  the  appellant  has  sug- 
gested other  questions  going  to  the  power  of 
the  city  to  Issue  bonds  for  this  particular 
purpose,  and  It  may  simplify  such  further 
proceedings  the  city  may  desire  to  take  if 
we  notice  them  at  this  time.  The  dty  char- 
ter. In  article  4,   |  18,  subd.  7,  provides: 

"•  •  •  That  whenever  the  city  of  Seattle 
or  the  port  of  Seattle  shall  have  presented  to 
the  qualified  electors  of  either  municipality  for 
adoption  or  rejection,  and  there  shall  have  been 
adopted  by  vote  of  the  electors  voting  thereon, 
a  comprehensive  plan  or  scheme  of  harbor  or 
port  improvement,  that  the  control  of  such 
streets  and  the  title  to  any  lands  belonging  to 
the  city  which  shall  fall  within  the  limits  of 
^uch  proposed  imivovement  shall  pass  to  or  be 
vested  in  the  port  of  Seattle  within  thirty  (30) 
days  after  said  ^ort  of  Seattle  is  prepared  to 
proceed  with  the  improvement  so  authorized  and 
shall  have  so  certified  to  the  city  council." 

It  is  contended  by  the  appellant  that  un- 
der this  provision  of  the  charter  the  port  of 
Seattle  has  some  right  in,  or  authority  over, 
the  waterway  across  which  tjie  bridges  in- 
tended to  be  constructed  out  of  the  funds  de- 
rived from  the  bond  issue  in  question  would 
extend,  and  that  the  city  could  not  properly 
proceed  with  the  construction  of  such  bridges 
without  an  agreement  with  or  consent  from 
the  port  of  Seattle.  But  we  agree  with  the 
city  that  this  provision  of  the  charter  is  not 
self-executing,  that  the  port  of  Seattle's  in- 
terest will  only  accrue  when  the  "compre- 
hensive plan  or  scheme"  therein  mentioned 
has  been  adopted,  and  that  until  then  the 
city's  power  over  its  streets  is  absolute. 

[7]  It  seems,  also,  that  the  dty  has  not 
acquired  up  to  the  present  time,  from  the  in- 
dividual owners,  all  of  the  land  necessary  to 
be  used  In  the  construction  of  one  of  the- 


Digitized  by 


Google 


Wash.) 


CROUCH  T.  BOSS 


87 


contemplated  bridges,  and  it  Is  fbongbt  that 
bonds  cannot  properly  be  issued  for  the  con- 
stracUon  of  the  particular  bridge  until  such 
land  is  obtained  by  the  city.  But  since  it  is 
not  shown  that  there  Is  any  Impediment- in 
the  way  of  the  city  which  will  prevent  it 
from  ultimately  obtaining  the  property, 
we  cannot  think  the  obtaining  of  the  prop- 
erty .anything  more  than  a  mere  detail  of 
the  general  scheme,  which  will  be  accom- 
plished In  due  season.  The  obtaining  of 
real  property  on  which  to  place  a  bridge  is 
not  made  by  the  dty  charter  a  condition 
precedent  to  issnlng  bonds  to  procure  funds 
for  the  construction  of  the  bridge,  and  we 
are  clearly  of  the  opinion  that  the  validity 
of  bonds  so  issned  cannot  be  atTected  by  the 
fftct  that  the  necessary  property  has  not 
been  acquired  In  advance. 

For  the  reason  first  suggested,  the  judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  remanded,  with  Instructions  to  enter 
a  judgment  In  accordance  with  the  prayer  of 
the  complaint 

CROW,.  C  J.,  and  ELUS,  MOUNT,  and 
MAIN,  J j^  concur. 

(83  Wash.  78) 

CROUCH  v.  ROSS,  Commissioner  of  Public 
Lands.    (No.  12155.) 

(Supreme  0>urt  of  Washington.    Dec.  29, 
1914.) 

1.  Cebtiobabi  (I  60*)— Pbockedinqb  — DiB- 

Under  Rem.  &  Bal.  Code,  |  1010,  which 
enlarged  the  common-law  writ  of  certiorari  and 
provides  that  where  the  merits  are  involved, 
the  question  whether  there  was  competent 
proof  of  all  necessary  facts  shall  be  determined 
by  the  reviewing  court,  and  that  the  determina- 
tion of  the  inferior  tribunal  shall  be  set  aside 
if  there  is  such  preponderance  of  proof  against 
it  that  a  verdict  of  a  jury  under  similar  circum- 
stances would  be  vacated,  the  reviewing  court 
cannot  try  proceedings  de  novo;  hence  an  ap- 
peal from  a  decision  of  the  commissioner  of 
public  lands  must  be-  dismissed,  and  the  deci- 
sion vacated,  where  the  evidence  heard  before 
the  commissioner  was  not  incorporated  in  the 
record,  though  the  reviewing  court  had  jurisdic- 
tion of  the  parties  and  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  |g  153-167;    Dec.  Dig.  f  60.*] 

2.  Cebtiorabi  (§  68*)— Pbocekmnqs— Stato- 

TOBT   WBTT. 

As  Rem.  &  Bal.  Code,  |  1010,  provides  that 
on  certiorari  to  review  the  determination  of  sn 
inferior  tribunal,  the  court  shall  review  the  ev- 
idence, a  decision  by  the  commissioner  of  put>- 
lic  lands  cannot  be  sustained  on  the  theory  that 
it  was  equivalent  to  a  verdict  where  the  evi- 
dence upon  which  it  was  based  was  not  incor- 
porated in  the  record. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  U  180-182;   Dec.  Dig.  {  68.»] 

3.  Public  Lards  (t  109*)— Oomkibsiorbb— 
Finding  or. 

On  certiorari  a  finding  by  the  commission- 
er of  public  lands,  based  on  evidence,  cannot  be 
upheld  because  he  was  not  confined  to  evidence 
taken  at  the  hearing,  but  might  make  his  find- 


ing irrespective  thereof,  and  on  independent  in- 
vestigation. 

[Ed.  Note.— For  other  cases,  see  Public  Lan^s, 
Cent  Dig.  |  307;   Dec.  Dig.  {  109.*] 
4.  Evidence  (j  48*)— Jodiciai.  Notice. 

The  Supreme  Court  will  take  judicial  no- 
tice of  the  practice  of  the  officers  ot  the  public 
land  service  as  commissioners  to  administer 
oaths  in  all  hearings  pertaining  to  state  lands. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  70;  Dec.  Dig.  f  48.*] 

Department  1.  Appeal  from  Superior 
Court  Thurston  Gouuty;  John  R.  Mitchell, 
Judge. 

Certiorari  by  3.  O.  Crouch,  as  administra- 
tor of  the  estate  of  Edwin  R.  Knight  deceas- 
ed, to  review  a  determination  of  E.  W.  Ross, 
Commissioner  of  Public  Lands.  From  a 
judgment  dismissing  the  proceeding,  plaintiff 
appeals.    Modified  and  affirmed. 

T.  M.  Vance,  of  Olympla,  Fenley  Bryan, 
of  Seattle,  and  Gordon  &  Eiasterday,  ot  ^- 
coma,  for  appellant  W.  V.  Tanner  and  R. 
E.  Campbell,  both  ot  Olympla,  and  F.  H. 
Murray,  ot  Tacoma,  tor  respondent 

CHADWICK,  J.  Without  reference:  to  an- 
tecedent facts,  It  Is  enough  to  say  that  on 
January  21,  1911,  an  application  was  made 
by  an  interested  party  to  cancel  a  deed 
theretofore  made  by  the  commissioner  of 
public  lands  on  July  14,  1906,  whereby  the 
state  conveyed  to  one  Henry  G.  Knight  06.43 
acres  of  tide  land  for  oyster  cultivation,  said 
deed  being  executed  under  chapter  16,  tit  51, 
Rem.  &  Bal.  C!ode.  The  application  was  bas- 
ed on  several  grounds,  among  others,  that 
tne  land  had  not  been  used  by  the  grantee  or 
by  his  grantees  for  the  cultivation  of  oysters, 
that  the  land  was  not  suitable  for  cultivation 
ot  oysters,  and  that  it  had  been  used  for  oth- 
er purposes.  A  hearing  was  had  before  the 
commissioner  of  public  lands.  In  which  the 
parties  Immediately  concerned  participated. 
The  commissioner  ot  public  lands  made  find- 
ings inter  alia  that  the  land  had  not  been 
devoted  to  the  cultivation  of  oysters  and  was 
not  suitable  tor  the  cultivation  ot  oysters, 
and  accordingly  canceled  the  deed.  Where- 
upon the  relator  sued  out  a  writ  ot  certiorari 
in  the  superior  court  ot  Thurston  county, 
to  which  the  commissioner  made  return.  At 
the  time  of  the  hearing  the  commissioner 
took  the  testimony  ot  several  witnesses,  and, 
it  appearing  by  the  writ  that  the  testimony 
ot  the  witnesses  had  not  been  transcribed 
and  made  a  part  of  the  record,  the  court  di- 
rected a  further  return.  It  appears  that  the 
commissioner  was  unable  to  certify  the  testi- 
mony because  the  stenographer  who  had 
taken  it  was  not  thereafter  able  to  read  or 
transcribe  her  notes.  On  motion  of  the  re- 
spondent's counsel  the  proceeding  was  dis- 
missed ;  the  court  holding  that  it  had  no  ju- 
risdiction in  the  premises. 

[1]  We  cannot  concur  in  the  reasons  given 
for  dismissing  the  proceeding.     The  court 
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had  nnqueetloned  Jurisdiction  over  the  sub- 
ject-matter and  of  the  parties,  but  we  never- 
theless believe  that,  no  question  of  law  ap- 
pearing which  was  determinative  of  the  case, 
It  was  not  only  within  the  discretion  of  the 
court,  but  was  in  a  sense  incumbent  upon 
him,  to  dismiss  the  proceedings. 

The  writ  of  certiorari  as  It  has  been  de- 
fined by  our  statute  ia  an  enlargement  of 
the  common-law  writ,  and  in  a  proper  case 
puts  upon  the  court  the  duty  of  inquiring 
into  the  facts  upon  which  the  Judgment 
rests.  It  Is  provided  in  Rem.  &  Bal.  Code,  S 
1010,  that  questions  involving  the  merits  to 
be  determined  by  the  reviewing  court  are: 

"1.  •••2.  •••8.  •••4. 
Whether  there  was  any  competent  proof  of  all 
the  facts  necessary  to  be  proved.  In  order  to  au- 
thorize Che  making  of  the  determiDation.  5. 
If  there  was  such  proof,  whether  there  was,  up- 
on ,all  the  evidence,  such  a  preponderance  of 
proof,  against  the  existence  thereof,  rendered  in 
an  action  in  a  court,  triable  by  a  Jury,  would 
be  set  aside  by  the  court,  as  against  the  weight 
of  evidence." 

In  btate  ex  rel.  S.  &  I.  B.  B.  Co.  ▼.  State 
Board,  etc,  75  Wash.  90,  134  Pac  695,  we 

held: 

"It  seems  clear  that  our  statutory  certiorari 
and  review  proceeding  contemplates  a  review 
in  the  courts  of  the  proceeding  had  in  an  in- 
ferior tribunal  only  upon  the  record  of  such 
proceeding  made  therein,  and  that  such  review 
18  in  no  sense  a  trial  de  novo  of  the  questions 
determined  by  the  inferior  tribunal  sought  to  be 
reviewed." 

It  Is  apparent,  therefore,  that  the  court 
could  not  review  the  action  of  the  com- 
missioner because  the  facts  upon  which  his 
Judgment  was  based  had  not  been  brought  to 
the  court,  and,  it  appearing  that  it  was  im- 
possible to  do  this,  the  court  could  make  no 
other  order  than  one  of  dismissal,  for  it  is 
made  the  duty  of  the  superior  Judge,  in  a  cer- 
tiorari proceeding  depending  upon  facts 
alone,  to  review  evidence  and  ascertain  for 
Umself  the  preponderance  of  the  proof.  He 
cannot  do  this  without  the  record. 

[2]  It  is  contended,  however,  by  counsel 
tor  the  commissioner  that  the  findings  of  the 
commissioner  must  be  taken,  in  the  absence 
of  the  evidence,  as  the  verdict  of  a  Jury, 
and  that  they  are  sufficient  to  sustain  his 
Judgment  The  answer  to  this  is  that  the 
statute  has  provided  for  a  review  of  the 
facts  by  the  court  In  cases  of  this  kind.  It  is 
a  special  proceeding  defined  by  statute,  and 
is  not  controlled  by  the  rules  of  common 
law  or  by  the  Code  of  Civil  Procedure. 

[S]  It  is  suggested  by  the  Attorney  General 
that  the  commissioner  is  not  confined  in  his 
determination  to  any  evidence  taken  at  a 
hearing;  that  he  can  make  his  finding  ir- 
respective of  the  evidence  or  by  an  independ- 
ent investigation,  and  that,  having  once  de- 
cided that  a  deed  shall  be  canceled  his  order 
must  be  held  to  be  conclusive.  This  question 
is  not  before  us  on  the  record  as  we  find  it 


The  commisBloner  did  take  testimony,  and 
has  made  his  finding  npon  the  evidence. 

[4]  Nor  will  we  Inquire  into  the  power 
of  the  commissioner  to  subpopna  witnesses 
or  to  take  the  evidence  of  witnesses,  or  to 
administer  oaths  in  a  proceeding  instituted 
to  cancel  a  deed  executed  under  chapter  16, 
tit  51.  However,  in  passing,  it  seems  not 
out  of  place  to  say  that  the  record  shows 
a  formal  hearing  before  the  commissioner, 
and  that  he  did  administer  oaths  to  tbo 
witnesses.  It  has  been  the  practice  of  that 
department,  of  which  we  now  take  Judicial 
notice  (18  Gyc.  903)  to  administer  oaUlB  in 
all  hearings  pertaining  to  state  lands.  We 
deem  it  not  out  of  place  to  say  that  we  have 
no  doubt  of  the  power  of  the  commissioner  to 
receive  the  sworn  testimony  of  the  witnesses, 
and  If  he  has  not  that  power  by  the  implica- 
tions arising  out  of  the  act  the  oath  might 
be  administered  by  any  other  officer  authoris- 
ed to  administer  oaths  In  any  Judicial  in- 
quiry or  proceeding  under  the  laws  of  the 
state  of  Washington. 

The  court  ordered  that  the  proceeding  be 
dismissed  without  prejudice.  No  appeal  was 
taken  from  this  part  of  the  order.  '  To  make 
the  Judgment  of  the  lower  court  effectual,  it 
will  be  necessary  to  remand  the  case,  witb 
directions  to  the  trial  Judge  to  make  an  order 
vacating  the  dedslon  of  the  commissions 
without  prejudice  to  another  bearing  t>efora 
the  conunisalonar. 

CROW,  0.  J.,  and  GOSH.  MOBRIS,  and 
PAHILER,  JJ.,  concur. 


(US  OaL  160) 

In  re  PIERCY'S  ESTATE. 

PIEBCY  V.  PIERCT. 

(S.  F.  6819.) 

(Supreme  Court  of  California.    Dec  11,  1914.)' 

1.  JuDOMKNT  (Ji  670,  739*)— Res  Judicata— 
Identity  of  Issues  and  Pabties. 

It  is  no  bar  to  assertion -aeainst  an  admin- 
istrator, on  his  accounting  of  claim  for  use  and 
occupation  of  land  of  the  estate,  that,  pending 
the  administration,  the  heir,  asserting  title  as 
such,  successfully  sued  to  set  aside  her  deed  of 
the  land  to  him;  the  right  of  possession  until 
distribution  being,  under  Code  Civ.  Proc.  I 
1581.  in  the  administrator,  so  that  there  could 
not  have  been  recovery  in  tne  action  for  use  and 
occupation,  and,  in  addition,  the  action  having 
been  against  him  individually. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Cent.  Dig.  ff  1105,  U81,  1185,  1267;  Dec.  Dig. 
ii  670,  739.*] 

2.  Apfeai.  and  Ebrob  (|  484*)— Stat  Boitd— 

ElTECT  ON  SCOPK  of  JdDOIOENT. 

The  condition  of  a  stay  bond  to  pay  the 
value  of  the  use  and  occupation  pending  appeal 
from  a  judgment  setting  aside  a  deed  does  not 
extend  the  scope,  as  an  adjudication,  of  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  2285,  2286;  Dec.  Dig.  i 
484.*] 

3.  EXECUTOBS  AND  AdMINISTBATOBS  d  499*)— 

ComnssioNS— StTccsssrvE  Administratobs. 
An  administrator  who,  pending  administra- 
tion, is  removed  and  succeeded  by  another  ia 
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not  entitled  to  the  statutory  eommissiona,  bat, 
at  most,  to  such  part  thereof  as  may  be  appor- 
tioned to  him  on  a  conrideration  of  the  rights 
of  both. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  2130;  Dec. 
Dig.  I  499.*] 

4.  exbcutobs  akd  aoianistratobs  ({  601*)— 
Commissions  —  Apfuoatioh  fob  Allow- 
ance—Tims. 

Code  CiT.  Proc.  i  1616,  as  amended  in  1911, 
providing  for  an  application,  after  a  year  from 
granting  of  letters  of  administration,  for  an  al- 
lowance on  commissions,  is  applicable  to  suc- 
cessive administrations. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  2072,  2140, 
2142-2148;  Dec.  Dig.  §  601.*] 

6.  eizeoutobb  and  admini8trat0b8  ({  bol*)— 
Claim  fob  Commissions— Diballowanck. 
An  administrator,  who  had  been  succeeded 
by  another,  having  merely  claimed,  by  a  charge 
in  his  account,  what  he  was  not  entitled  to,  the 
antire  statutory  commission,  and  not  asked  for 
an  allowance  on  the  commission  ultimately  pay- 
able for  the  administration  as  a  whole,  there 
was  no  error  in  merely  refusing  to  allow  the 
charge. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  2072,  2140, 
2142-2148;   Dec  Dig.  {  501.*] 

6.  Appeal  and  Ebbob  ({  1011*)- Review— 
Findings  on  Conflicting  Evidence. 

Finding  on  accounting  by  administrator  of 
the  rental  value  of  premises  chargeable  to  him 
for  use  and  occupation,  being  on  conQicting 
evidence,  with  testimony  supporting  the  con- 
clusion, is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  if  8983-3989:  Dec.  Dig.  | 
1011.^] 

7.  Appeal  and  Ebbob  (|  1058*)— Haxmless 
Ebbob- Admission  and  Re/bction  or  Evi- 
dence. 

Sustaining  of  objection  to  a  question  may 
not  be  complained  of;  the  substance  of  the  tes- 
timony sought  thereby  being  brought  out  by 
later  questions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.   SS  4195,  4200-4204,  4206; 
Dec.  Dig.  i  1058.*] 
&  Evidence  (I  113*)— Rental  Valttb. 

One  testifying  in  his  own  behalf  as  to 
rental  value  may  not  testify  to  what  he  had 
"undertaken  to  do  with  reference  to  renting  this 
cut" 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  gi  259-296;   Dec.  Dig.  {  113.*] 

Department  1.  Appeal  from  Superior 
Court,  Santa  Clara  County;  P.  F.  Gosbey, 
Judge. 

In  the  matter  of  the  estate  of  David  3. 
Plercy,  deceased.  From  an  order  settling 
his  account  as  administrator,  Edward  M. 
Piercy  appeals,  Andrew  J.  Piercy  being  the 
respondent    Affirmed. 

See^  also,  145  Pac.  91. 

Rogers  &  Bloomingdale,  of  San  Jose,  for 
appellant  John  B.  Alexander,  of  San  Fran- 
cisco, and  Beasly  &  Fry  and  Fry  &  Jenkins, 
all  of  San  Jose,  for  respondent. 

SLOSS,  J.  This  is  an  appeal  by  Edward 
M.  Piercy  frotti  an  order  settling  his  account 
as  administrator  of  the  estate  of  David  J. 
Piercy,  deceased. 


David  J.  Piercy  died  Intestate  In  Fiebra- 
ary,  1901,  leaving  as  his  sole  heir  his  moth- 
er, Mary  Piercy.  Edward  M.  Piercy  was  ap- 
pointed administrator  of  his  estate  on  April 
10,  1901.  In  March,  1901,  Mary  Piercy  ex- 
ecuted a  deed  conveying  to  Edward  the  real 
estate  which  had  descended  to  her  as  heir 
of  David.  In  September,  1903,  Mary  com- 
menced an  action  against  Edward  to  set 
aside  this  deed  on  the  ground  of  fraud  and 
undue  influence.  Judgment  was  rendered 
against  her,  but  thereafter,  on  motion  of  An* 
drew  J.  Piercy,  as  administrator  of  her  es- 
tate (she  having  died,  and  said  Andrew 
having  been  appointed  as  such  administrator 
and  substituted  as  plaintiff  In  the  action),  a 
new  trial  was  granted.  See  Piercy  v.  Piercy, 
149  CaL  163,  86  Pac.  607.  On  a  retrial  the 
plaintiff  secured  Judgment  decreeing  that  the 
title  to  the  premises  in  dispute  was  vested 
in  him  as  administrator  of  the  estate  of 
Mary.  Edward  appealed,  giving  a  stay  bond 
in  the  sum  of  $10,000  to  secure  payment  of 
the  value  of  the  use  and  occupation  of  the 
premises  pending  the  appeal.  The  Judgment 
was  affirmed ;  the  Judgment  of  affirmance  be- 
coming final  in  June,  1912.  Piercy  v.  Piercy, 
18  Cal.  App.  751,  124  Pac.  661.  Thereupon 
steps  were  taken  to  compel  E^dward  to  file 
an  account  and  to  have  him  removed  as  ad- 
ministrator. Before  these  matters  had  been 
disposed  of,  in  October,  1912,  Edward  agreed 
to  turn  over  the  possession  of  the  real  estate 
In  controversy,  and  possession  was  delivered. 
A  first  account  theretofore  filed  had  been  dis- 
allowed. A  second  was  filed  on  December 
12,  1912.  This,  too,  was  disallowed,  and  the 
letters  of  administration  of  Edward  were, 
on  January  16,  1913,  revoked.  Andrew  was 
appointed  administrator  of  the  estate  of 
David  on  January  31,  1913. 

On  February  15,  1913,  Edward  filed  a  third 
account,  which  forms  the  subject  of  the 
present  controversy.  Considerable  testimo- 
ny was  introduced.  The  court  announced  its 
conclusion  that  Edward  M.  Piercy  had,  dur- 
ing his  possession  of  the  real  estate  belong- 
ing to  the  estate,  used  it  and  conducted  it 
as  his  own,  in  conjunction  with  adjoining 
property  belonging  to  him;  that  he  had  kept 
no  accounts  of  bis  use  of  the  estate's  prop- 
erty; that  be  had  mingled  the  proceeds  of 
the  estate  with  his  own  funds  and  had  used 
them  for  his  own  purposes  and  benefit;  and 
that  it  was  impossible  to  ever  find  out  the 
true  state  of  the  affairs  of  the  estate,  and 
what  had  been  received  and  disbursed  in 
connection  therewith.  Accordingly,  the  court 
announced  Edward  should  be  charged  with 
the  reasonable  rental  value  of  the  land  of 
the  estate  for  his  use  and  occupation  thereof. 
That  the  evidence  fully  sustains  the  fore- 
going statement  of  the  facts  shown  cannot  be 
disputed,  and  the  appellant  does  not  question 
the  propriety,  under  this  state  of  facts,  of 
charging  him  vrith  the  rental  value  of  the 
land,  except  that  he  makes  the  claim — to  be 
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considered  later — ^that  the  Jndgment  in  the 
action  instituted  against  him  by  Mary  Piercy 
bars  such  charge.  At  this  stage  the  court 
set  a  day  for  hearing  evidence  of  rental  val- 
ue. Su<di  evidence  was  Introduced,  and  the 
court  made  an  order  fixing  the  rental  value 
of  the  real  property  of  the  estate  during  the 
administration  of  Edward  at  $1,740  per  an- 
num; 300  acres  at  $3.30  each,  and  750  acres 
at  $1  each.  Thereafter  the  order  now  ap- 
pealed from  was  made.  By  it  the  court 
charged  Edward  with  $1,740  per  annum  from 
April  10,  1901,  to  October  8,  1912.  It  re- 
fused the  request  of  the  respondent  that  the 
appellant  be  charged  with  compound  Interest 
on  these  sums,  and  refused  to  allow  £)dward 
any  counsel  fees  or  commissions. 

[1,  2]  The  first  point  urged  is  that  the  re- 
spondent's claim  for  the  value  of  the  use  and 
occupation  of  the  premises  might  have  been 
litigated  in  the  action  brought  by  Mary 
Piercy  against  the  appellant,  and  that  the 
judgment  In  that  action  is  therefore  a  bar  to 
a  renewal  of  the  same  claim.  A  sufficient  an- 
swer to  this  contention  is  that  the  value  of 
the  use  and  occupation  could  not  have  been 
recovered  from  the  appellant  In  the  former 
action.  He  was  there  sued  as  an  individual, 
claiming  title  to  property  whldi.  It  was  al- 
leged, belonged  to  Mary  Piercy.  The  sub- 
stituted plaintiff  in  that  case,  as  administra- 
tor of  the  estate  of  Mary  Piercy,  recovered 
Judgment  declaring  that  she  (or  her  estate) 
was  the  owner  of  the  property.  But  the  title 
asserted  by  her  was  that  of  an  heir  of  the 
estate  of  David  Piercy.  That  estate  had  not 
been  administered.  During  its  administra- 
tion the  heir,  although  succeeding  to  the  legal 
title,  was  not  entitled  to  the  possession  of 
the  property.  Until  distribution,  the  right 
of  possession  was  in  the  administrator.  Code 
Civ.  Proc.  {  1681;  Meeks  v.  Hahn,  20  Cal. 
eSO;  Washington  v.  Black,  83  Cbl.  290,  23 
Pac.  300.  So  that,  whatever  may  have  been 
the  effect  of  the  former  judgment  as  an  ad- 
judication in  favor  of  Mary,  and  against  Ed- 
ward, that  the  title  was  In  the  former,  there 
could  have  been  no  recovery  of  the  value 
of  the  use  and  occupation,  for  the  simple  rea- 
son that,  during  the  entire  pendency  of  the 
action,  the  plaintiff  therein  was  not  entitled 
to  the  possession  of  the  premises.  Further- 
more, that,  action  was  against  EMward  M. 
Piercy  as  an  individual.  The  Judgment  could 
not  determine  his  liability  to  the  estate  as 
administrator,  and  this  is  the  liability  upon 
which  the  order  now  before  us  is  based.  The 
fact  that  he  gave  a  stay  bond,  conditioned  to 
pay  the  value  of  the  use  and  occupation 
pending  the  appeal,  did  not  have  the  effect 
of  extending  the  scope,  as  an  adjudication, 
of  the  Judgment  appealed  from. 

[3,4]  The  appellant  complains  of  the  re- 
fusal of  the  court  to  allow  him  administra- 
tor's commissions  and  counsel  fees.  The  ap- 
pellant had  been  succeeded  as  administrator 
by  Andrew  J.  Piercy  and  the  administration 
of  the  estate  remained  uncompleted.   The  for- 


mer administrator  was  not,  therefore,  entitled 
to  the  statutory  commissions,  but,  at  most, 
to  such  part  thereof  as  the  court  might  ap- 
portion to  him  upon  a  consideration  of  the 
respective  rights  of  the  successive  adminis- 
trators. Prior  to'  the  amendment  in  1911  of 
section  1616  of  the  Code  of  Civil  Procedure, 
no  such  apportionment  could  be  made  until 
the  estate  bad  been  completely  administered 
and  was  ready  for  distribution.  Estate  of 
Barton,  55  CaL  87;  In  re  Levlnson,  108  Cal. 
456,  41  Pac.  483,  42  Pac.  479.  The  amended 
section  provides,  however,  for  an  application, 
after  the  expiration  of  one  year  from  the 
grant  of  letters,  for  an  allowance  upon  com- 
missions. This  provision  is  applicable  to  suc- 
cessive administrators.  Estate  of  Jones,  166 
CaL  147,  136  Pac.  293. 

[6]  It  does  not  alter  the  rule  that  the  stat- 
utory commissions  are  to  be  paid  but  once, 
and  are  to  be  apportioned  among  all  the  ad- 
ministrators. The  appellant  did  not  Invoke 
the  power  of  the  court,  under  the  amended 
section,  to  make  an  allowance  on  account  of 
the  commission  which  would  ultimately  be 
payable  for  the  administration  as  a  whole. 
He  simply  charged  the  estate,  in  his  account, 
with  the  entire  statutory  commission.  This 
charge  the  court  refused  to  allow,  and  there 
can  be  no  doubt  that  it  was  right  In  thus  re- 
fusing. The  appellant  was  clearly  not  enti- 
tled to  what  he  asked,  and,  if  be  desired  to 
have  the  court  make  a  partial  allowance  on 
account,  he  should,  in  some  way,  have  re- 
quested that  the  court  exercise  the  dlscretloD 
vested  in  it  by  the  amended  section  1616. 
This,  so  t&i  as  the  record  shows,  be  did  not 
do,  and  it  must  accordingly  be  held  that  the 
court  did  not  err  in  denying  the  only  applica- 
tion made  to  it.  This  conclusion  Is  no  bar  to 
the  right  of  the  appellant  to  proceed  hereaft- 
er for  a  partial  allowance  under  section  1616. 
The  question,  much  discussed  by  counsel, 
whether  the  misconduct  of  the  appellant  as 
administrator  would  Justify  the  court  in  de- 
nying him  any  allowance  of  commlsslonil 
need  not  be  here  decided.  It  will  remain 
open  for  consideration  upon  any  future  ap- 
plication that  may  be  made,  whether  on  final 
distribution  or  prior  thereto.  The  demand 
for  an  allowance  for  attorney's  fees  stands 
upon  similar  grounds. 

[6]  Appellant's  remaining  points  have  to 
do  with  the  determination  of  the  rental  value 
of  the  premises.  It  is  claimed  that  the  evi- 
dence does  not  sustain  the  court's  finding  In 
this  regard.  But  an  examination  of  the  rec- 
ord discloses  the  familiar  situation  of  a  con- 
flict In  the  evidence,  and,  since  there  is  tes- 
timony supporting  the  conclusion  rea<died, 
that  conclusion  cannot  be  assailed  here. 

[7, 8]  It  is  further  urged  that  the  court  be- 
low erred  in  sustaining  objections  to  two 
questions  asked  by  appellant  of  witnesses  tes- 
tifying on  the  matter  of  value.  In  one  of 
these  Instances — that  of  the  witness  Dassel — 
the  substance  of  the  testimony  sought  to  be 
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«Iiclted  was  brought  out  by  later  auestlons. 
The  other  question  was  put  to  the  appellant 
himself.  He  was  testifying  In  his  own  be- 
half, and  bad  given  bis  opinion  of  the  rental 
value  of  the  land.  He  was  then  asked  what 
he  had  "undertaken  to  do  with  reference  to 
renting  this  out"  The  court  properly  de- 
clined to  permit  an  answer  to  this  question. 
See  Santa  Ana  v.  Harlln,  90  CaL  538, 84  Pac. 
224. 
The  order  Is  affirmed. 

We  concur:    SHAW,  J.;  ANGELLOTTI,  J. 


(168  Cal.  766) 

In  re  PIBRCrS  ESSTATB. 

PIBRCT  T.  PIEROY. 

(S.  F.  6820.) 

<Snpieme  Court  of  California.     Dec  11,  1914. 

Rehearing  Denied.  Jan.  9,  1916.) 

1.  EXBCUTOBS  AKn  Administratoks  (I  478*) 
— ACCOUNTINQ  —  ChABGKB  —  CoitPOURD  IK- 
TEBEST. 

Where  settlement  of  the  estate  is  long  de- 
layed, merely  because  of  the  administrator's 
fraudulent  claim  to  the  land  and  consequent  lit- 
igation, and  he  used  it  for  his  own  benefit,  he 
should  be  charged  compound  interest  on  the 
rental  value. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  2063;  Dec. 
Dig.  {  478.*] 

2.  Executors  and  Administbatobs  (J  478*)— 

ACCOUNTIK  0 — CH  ABOES— I NTEBEST. 

The  rule  that  interest,  as  such,  cannot  be 
allowed  where  the  amount  of  damages  is  un- 
liquidated and  incapable  of  being  made  certain 
applies  only  in  an  action  for  damages,  and  not 
in  fixing,  on  aqcounting,  the  liability  of  a  de- 
linquent administrator. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  2063;  Dec. 
Dig.  i  478.*] 

Department  1.  Appeal  from  Superior 
Court,  Santa  Clara  County;  P.  F.  Gosbey, 
Judge. 

In  the  matter  of  the  estate  of  David  J. 
Plercy,  deceased.  From  an  order  settling  the 
account  of  Edward  M.  Plercy,  as  administra- 
tor, Andrew  J.  Plercy,  administrator,  ap- 
peals.   Modified  and  affirmed. 

John  E.  Alexander,  of  San  Francisco,  and 
Beasly  &  Pry  and  Fry  &  Jenkins,  all  of 
San  Jose,  for  appellant  Rogers  &  Blooming- 
dale,  of  San  Jose,  for  respondent 

SLOSS,  J.  This  Is  an  appeal  by  Andrew 
J.  Plercy  from  the  same  order  which  was 
under  review  In  Estate  of  Plercy  (S.  F.  No. 
6819),  146  Paa  88,  Just  decided.  In  the  foiv 
ni«r  case  the  administrator  appealed  from 
the  order  settling  his  account  Here  the  op- 
posing party  appeals  from  that  part  of  the 
order  refusing  to  charge  the  administrator 
with  compound  Interest  on  the  rental  value 
of  the  land  of  the  estate.  There  is  a  sepa- 
rate transcript  covering  the  present  appeal, 
but  many  of  the  Important  facts  are  sta^ 
in  the  opinion  filed  in  S.  F.  No.  6819,  146 


Pac.  88.  The  record  shows  further  that, 
with  the  exception  of  personal  property  ap- 
praised at  $142.50,  the  entire  estate  of  David 
J.  Plercy  consisted  of  the  real  estate  which 
was  the  subject  of  the  litigation  between 
Mary  Plercy  and  Edward  M.  Plercy.  The 
bill  of  exceptions  sets  forth  that  at  the  hear- 
ing of  objections  to  the  account  filed  by  the 
respondent  evidence  was  introduced  showing 
that,  ever  since  his  appointment  as  adminis- 
trator, said  Edward  M.  Plercy  had  been 
guilty  of  neglect  of  the  estate;  bad  claimed 
all  the  estate  as  his  own;  had  used  and 
conducted  all '  the  business  and  property 
thereof  as  his  own;  and  had  used  the  rents, 
issues,  and  profits  thereof  in  his  own  busi- 
ness and  for  his  own  benefit 

[1,2]  We  think  the  appellant  is  right  in 
his  contention  that  the  court  should  have 
charged  respondent  with  interest  at  the  legal 
rate,  compounded  vrith  annual  rests,  upon 
the  amount  found  due  from  him  as  the  rent- 
al value  of  the  real  property  of  the  estate. 
This  is  the  ordinary  rule  where  a  trustee 
has  used  the  trust  proi>erty  for  his  own 
benefit  If  any  loss  occurs,  the  loss  must  be 
borne  by  him,  while  the  beneficiaries  are  en- 
titled to  any  profits  realized.  Walls  v.  Walk- 
er, 37  Gal.  424,  99  Am.  Dec.  290.  "The  true 
rule  In  equity  in  such  cases  is  to  take  care 
that  all  the  gain  shall  go  to  the  cestui  que 
trust"  2  Story,  Eq.  Jur.  (13th  Ed.)  {{  1277, 
1278.  Where,  as  here,  the  settlement  of  llie 
estate  has  been  long  delayed,  and  the  ad- 
ministrator has  himself  used  funds  belonging 
to  the  estate,  the  heirs  will  not  be  fully  com- 
pensated unless  they  receive  compound  in- 
terest ui>on  the  property  of  the  estate  thus 
withheld.  These  views  are  sustained  by  an 
unbroken  current  of  authority.  Estate  of 
Stott,  52  Cal.  408 ;  Estate  of  Clark,  53  CaL 
356;  In  re  Hllllard,  83  Cal.  423,  23  Pac. 
293 ;  In  re  Eschrich,  86  Cal.  98,  24  Pac.  634 ; 
Miller  T.  Lux,  100  Cal.  609,  36  Pac.  345,  639 ; 
Estate  of  Cousins,  111  Cal.  441,  44  Pac.  182; 
Bemmerly  v.  Woodward,  124  CaL  668,  57  Pac. 
661;  Estate  of  HamUton,  139  Cal.  671,  73 
Pac.  578;  Glassell  v.  GlasseU,  147  CaL  510, 
82  Pac.  42 ;  Estate  of  McPhee,  156  Cal.  335, 
104  Pac.  456,  Ann.  Cas.  1913E,  899. 

That  the  distribution  of  the  estate  was 
unjustifiably  delayed — a  circumstance  which 
has  been  regarded  as  having  an  important 
bearing  on  the  question  of  liability  for  com- 
pound interest  (In  re  HUllard,  supra)— can 
hardly  be  questioned.  There  was  but  one 
heir.  The  claims  were  not  of  large 
amount  The  necessary  proceedings  for  ad- 
ministration could  have  been  speedily  con- 
cluded. The  only  reason  for  the  long  delay 
was  that  the  administrator  asserted  a  claim 
to  the  lands  against  the  estate.  This  claim 
was  adjudged  to  be  based  upon  his  own  fraud 
and  undue  influence.  The  fact  that  be  set  it 
up  and  litigated  it  cannot  entitle  him  to  any 
special    consideration.    It    is    equally    dear 
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that  the  administrator  violated  his  trust  by 
using  the  property  ol  the  estate  for  his  own 
benefit  In  conjunction  with  property  belong- 
ing to  him.  There  may  be  cases  in  which  the 
trial  court  may,  in  the  exercise  of  a  sound 
discretion,  grant  or  deny  compound  Interest. 
Here,  howeyer,  the  misconduct  of  the  ad- 
ministrator was  BO  clearly  shown  that  there 
was  no  room  for  the  play  of  discretion.  It  is 
suggested  by  appellant  that  the  trial  court 
based  its  conclusion  on  the  view  that  it  could 
not  allow  Interest,  simple  or  compound,  on 
the  rental  value,  because  such  value  was  un- 
liquidated and,  until  the  making  of  the  or- 
der, unascertaljied.  But  we  think  this  con- 
sideration has  no  bearing  on  the  question. 
It  has  often  been  held  that,  in  actions  for 
damages  for  tort  or  breach  of  contract,  in- 
terest as  such  cannot  be  allowed  where  the 
amount  of  damage  is  unliquidated  and  in- 
capable of  being  made  certain.  Goz  v.  Mc- 
Laughlin, 76  Cal.  60,  18  Pac.  100,  9  Am. 
St  Rep.  164;  Coburn  v.  Goodall,  72  Cal. 
498,  14  Pac.  190,  1  Am.  St  Rep.  75 ;  Easter- 
brook  T.  Farquharson,  110  Cal.  311,  42  Pac. 
811;  Swlnnerton  ▼.  Argonaut  L.  &  D.  Co., 
112  Cal.  375,  44  Pac.  719;  Macomber  t.  Blge- 
low,  123  Cal.  532,  56  Pac  449.  But  this  rule 
has  no  application  here.  '  It  Is  a  rule  gov- 
erning the  allowance  of  interest  in  actions 
for  damages.  Civ.  Code,  g  3287.  Other  con- 
siderations must  govern  a  court  in  fixing  the 
liability  of  a  delinquent  trustee.  In  such 
cases  the  primary  consideration  la  the  equi- 
table one  that  the  trustee  must  be  compelled 
to  fully  compensate  the  benefidaiy  for  the 
unauthorized  use  of  the  trust  estate.  As  we 
have  already  indicated,  compensation  would 
not  be  complete  if  interest  were  withheld. 

The  order  Is  remanded,  with  directions  to 
the  court  below  to  modify  it  by  charging  the 
respondent  with  Interest  upon  the  rental 
value  of  the  land  of  the  estate  at  the  rate 
of  7  per  cent  per  annum,  compounded  an- 
nually, from  April  10,  1901,  to  October  8, 
1912. 

Aa  so  modified,  the  order  appealed  from 
will  stand  affirmed. 

We  concur:  SHAW,  X;  ANQELLOTTI,  J. 


(168  Cal.  722) 

SHEBWIN  V.  SOUTHERN  PAC.  CO. 

(L.  A.  3344.) 

(Supreme  Court  of  California.     Dec.  8,  1914.) 

1.  Abateuxnt  Awn  Revival  (f  68*)— Death 
OF  Pabty  Pending  New  Tbial. 

Id  a  personal  injury  case,  the  death  of 
plaintiff  pending  a  motion  for  a  new  trial  after 
'  Judgment  in  bis  favor  does  not  abate  the  action, 
bat  the  judgment  stands,  and  is  enforceable  by 
the  deceased  plaintiff's  representatives,  unless 
finally  vacated  on  an  appeal. 

[Ed,  Mote.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {{  346-348;  Dec.  Dig. 
i  68.*] 


2.  Appbal  aitd  SIrbok  (i  438*)  —  Bitect  ov 
Grantino  New  TkiaI/— Vacation  of  Judg- 
ment. 

While  an  appeal  from  an  order  granting  a 
new  trial  is  pending,  the  order  is  subject  to 
the  condition  that,  if  it  be  reversed,  its  effect  to 
vacate  the  judgment  is  annulled,  and  the  jodg- 
ment  will  then  stand  as  though  the  order  had 
not  been  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2196;   Dec.  Dig.  |  433.*] 

3.  New  Tbiai,  (g  140*)  —  Grounds  —  Affida- 
vits—Sufficiency. 

Where  affidavits  in  support  of  a  motion  for 
new  trial  because  of  a  juror's  false  statements 
on  his  examination  voir  dire  did  not  show  th&t 
the  movant  and  its  counsel  were  ignorant  of 
the  facts  complained  of  until  the  rendition  of 
the  verdict,  it  was  error  to  grant  a  new  triaL 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  IMg.  a  284-287,  289,  302,  806;  Dec  Di«. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  Coonty;  N.  P.  Conrey, 
Judge. 

Action  by  Ida  M.  Sherwln,  executrix  of  the 
estate  of  B.  E.  Sherwln,  deceased,  against 
the  Southern  Pacific  Company.  From  an  or- 
der granting  a  new  trial,  plaintUf  appeals. 
Reversed. 

Grant  Jackson,  Wm.  L.  Jarrott  and  J.  S. 
Jarrott  all  of  Los  Angeles,  for  appellant 
J.  W.  McKlnley,  Frank  Karr,  R.  C.  Gortner, 
Henry  T.  Gage,  W.  I.  Foley,  and  W.  I.  Gil- 
bert all  of  Los  Angeles,  for  respondent 

SHAW,  3.  The  appeal  is  from  an  order 
granting  the  defendant's  motion  for  a  new 
trial. '  The  action  was  begun  hy  the  decedent 
B.  E.  Sherwln,  in  his  lifetime,  to  recover  dam- 
ages caused  by  bodily  injuries  received  by 
him  through  the  negligence  of  the  defendant 
There  was  a  trial,  resulting  in  a  verdict  and 
Judgment  in  his  favor.  Proceedings  for  a 
new  trial  were  immediately  instituted  by  the 
defendant  but  before  the  hearing  of  its  mo- 
tion the  plaintiff  died,  and  the  present  plain- 
tiff, his  executrix,  was  substituted  as  plaintm. 
Thereafter,  the  court  below  granted  the  mo- 
tion and  ordered  a  new  triaL  There  was  no 
appeal  from  the  Judgment 

[1,  2]  The  respondent  makes  the  prelimi- 
nary objection  that  the  action  abated  upon  the 
death  of  the  original  plaintiff.  The  objection 
is  based  on  the  theory  that  the  granting  of 
the  new  trial  vacates  the  judgment  and  upon 
the  familiar  rule  that  a  right  of  action  for 
damages  for  personal  injuries  to  the  plaintiff 
caused  by  negligence  of  the  defendant  does 
not  survive  the  death  of  the  plaintiff.  It  is 
contended  that  the  order  granting  a  new  trial 
sets  the  matter  again  at  large  without  a  judg- 
ment to  as  full  extent  as  if  there  had  been  no 
judgment  We  think  the  objection  Is  un- 
tenable. It  is  well  settled  that  the  death  of 
the  plaintiff  in  such  an  action  after  a  Judg- 
ment in  his  favor,  and  while  the  Judgment 
stapds,  does  not  abate  the  action  or  affect 
the  validity  of  the  Judgment    Such  Judgment 
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Iwoomea  a  part  of  his  estate,  and  may  be  en< 
forced  by  his  representatlTes.  Accordingly, 
tt  baa  been  beld  that  the  death  of  the  plaintiff 
after  snch  Judgment  and  while  a  motion  tot 
a  new  trial  is  pending,  or  during  the  pend- 
ency of  an  appeal  by  the  defendant  from  an 
order  denying  a  new  trial,  does  not  abate  the 
action,  and  that  in  such  a  case  the  Judgment 
stands  until  it  is  vacated  on  the  appeal,  and 
that  if  the  order  is  affirmed,  the  original  Judg- 
ment is  good.  Fowden  t.  Pacific  G.  S.  Co^  149 
Gal.  154,  86  Pac.  178.  The  question  of  the  ef- 
fect of  an  order  granting  a  new  trial,  in  sudi  a 
case,  when  the  death  occurs  after  the  Judg- 
ment and  either  before  or  after  the  granting 
of  the  new  trial,  has  not  been  heretofore  pre- 
sented to  this  court,  BO  far  as  we  are  ad- 
vised. 

But  the  right  of  appeal  from  the  order  is 
given  and  we  think  the  conclusion  is  inevitable 
that  If,  upon  such  appeal,  the  order  is  revers- 
ed, the  Judgment  will  remain  or  be  restored 
to  its  original  condition  as  if  the  order  va- 
cating it  had  not  been  made.  The  order,  in 
snch  a  case,  is  vacated,  and  the  original  Judg- 
ment stands.  An  order  granting  a  new  trial 
does  not  absolutely  vacate  the  Judgment;  it 
Is  absolutely  vacated  only  when  snch  an  or- 
der becomes  a  finality.  Puckhaber  v.  Henry, 
147  Cal,  425,  81  Pac.  1105.  In  Pierce  v.  Blrk- 
holm,  110  Cal.  672,  43  Pac.  206,  speaking 
of  an  order  granting  a  new  trial,  the  court 
said: 

"While  its  ultimate  effect,  if  unappealed  from, 
or  if  sustained  upon  the  appeal  where  one  is 
taken,  is  to  vacate  the  judgment  and  require  an- 
other trial  of  the  action,  such  result  does  not 
follow  until  the  finality  of  the  order  is  deter- 
mined in  one  or  the  other  modes  suggested.  In 
this  respect  it  is  not  distinguishable  from  any 
other  order  or  Judgment  from  which  an  appeal 
Is  given.  Pending  an  appeal  therefrom  it  is 
•  •  •  set  at  large,  and  the  rights  of  the  par- 
ties stand  unaffected  thereby,  excepting  in  bo 
far  as  their  prosecution  may  be  stayed  by  vir- 
tue of  the  provisions  of  the  statute.  •  •  • 
'The  reversal  of  an  order  granting  a  new  trial 
leaves  the  verdict  and  judgment  standing.' 
Hayne  on  New  Trial  and  Appeal.  |  229."  Rev. 
Ed.,  i  3,  p.  16. 

The  effect  of  these  principles  is  that  dur- 
ing the  time  within  which  an  appeal  may  be 
taken  from  such  an  order,  and  while  the  ap- 
peal therefrom,  if  taken,  is  pending,  the  or- 
der is  subject  to  the  condition  that  if  it  Is 
reversed,  its  effect  to  vacate  the  Judgment 
will  be  annulled,  and  the  Judgment  will  then 
stand  as  if  no  order  grranting  a  new  trial  had 
been  made,  or  as  if  the  motion  had  been  de- 
nied and  such  denial  bad  become  final  or  had 
been  affirmed  on  appeal.  The  appellant  is 
therefore  entitled  to  prosecute  this  appeal,  in 
order  to  produce  this  result  and  restore  the 
Judgment  to  its  original  vigor  if  the  appeal 
Is  successful. 

[8]  The  only  matter  urged  as  ground  for  a 
new  trial  occurred  during  the  examination  of 
the  Jurors  upon  the  voir  dire.  One  O.  G.  Hor- 
ton  was  called  and  sworn  to  answer  ques- 
tions. After  having  been  examined  and  pass- 
ed by  the  plaintiff,  the  following  colloquy 


occarred  during  his  ezamlnatl<m  by  the  a^ 
tomeys  for  the  defendant: 

"Q.  Were  vou  ever  injured  in  a  railroad  ac- 
cident? A.  No,  sir.  Q.  Any  member  of  your 
family  ever  injured  in  a  railroad  accident?  A. 
No.  sir.  Q.  Never  had  any  suits  against  the 
railroad  company?    A.  No,  sir." 

After  some  further  questions  on  other  sub- 
jects, he  was  accepted  by  both  parties,  sworn 
as  a  Juror,  and  sat  in  the  trial  of  the  cause. 
The  defendant  exercised  its  four  peremptory 
challenges  upon  other  persons  called  to  serve 
as  Jurors.  After  the  verdict  the  defendant 
asked  for  a  new  trial  on  the  ground  that  Hor- 
ton  had  given  untrue  answers  to  the  last  two 
of  the  aforesaid  questions.  In  support  there- 
of affidavits  were  filed  showing  that  at  the 
time  of  the  trial  an  action  was  pending  in 
that  court  wherein  Harold  Johnson,  a  minor, 
by  0.  G.  Horton,  his  guardian  ad  litem,  was 
plaintiff  and  the  Southern  Pacific  Company 
was  defendant;  that  it  was  an  action  to  re- 
cover damages  for  personal  injuries  to  John- 
son alleged  to  have  been  caused  by  the  negli- 
gence of  said  defendant;  that  Johnson  was 
the  grandson  of  the  wife  of  Horton ;  that  the 
attorneys  for  the  defendant  who  conducted 
the  trial  were  ignorant  of  the  fact  that  Hor- 
ton was  acting  as  tbe  guardian  ad  litem  of 
Johnson  in  said  action,  or  of  his  relation  to 
Johnson,  and  did  not  discover  the  same  until 
after  be  was  accepted  as  a  Juror  in  the  cause, 
and  that  if  they  had  been  aware  of  said  facts 
they  would  have  challenged  Horton  for  cause, 
as  a  Juror,  and,  if  necessary,  would  have  ex- 
cluded him  from  the  Jury  by  a  peremptory 
challenge,  and  that  they  exhausted  their  per- 
emptory challenges  on  other  Jurymen. 

The  affidavits  in  support  of  tbe  motion  for  a 
new  trial  merely  show  that  the  attorneys  con- 
ducting the  trial  for  the  defendant  were  not 
aware  of  the  facts  aforesaid  at  the  time  the 
impanelment  of  the  Jury  was  completed. 
They  do  not  show  that  they  did  not  discover 
said  facts  afterwards  during  the  trial  and 
before  the  rendition  of  the  verdicL  It  may  be 
conceded  that  the  conduct  of  the  Juror  Hor- 
ton in  £:lving  a  false  answer  to  the  questions 
put  to  him  constituted  misconduct  or  irregu- 
larity on  his  part  sufficient  to  warrant  the 
granting  of  a  new  trial  therefor.  See  Hayne 
on  New  Trial  and  Appeal  (Rev.  Bd.)  S  45. 
But  where  miscondnct  or  irregularity  of  this 
character  is  relied  on  as  ground  for  new  trial, 
tbe  affidavits  of  the  moving  party  roust  show 
affirmatively  that  both  be  and  his  counsel 
were  ignorant  df  the  facts  constituting  the 
misconduct  or  irregularity  charged  until  the 
rendition  of  the  verdicL  12  £ncy.  of  PL  & 
Pr.  558,  and  cases  there  dted  ;  State  v.  Bar^ 
rlngton,  198  Mo.  93,  95  S.  W.  235.  If  the  de- 
fendant or  its  attorneys  had  discovered  these 
facts  at  any  time  during  the  trial,  it  would 
have  been  their  duty,  if  they  desired  to  take 
advantage  thereof,  to  apply  to  the  court  for 
leave  to  reopen  the  examination  of  the  Jurors, 
elicit  the  facts,  and  thereupon  offer  a  chal- 
lenge to  the  Jdior  guilty  of  the  misconduct 
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In  falling  to  sbow  that  they  did  not  acquire 
such  knowledge  during  the  course  of  the  trial 
after  the  Jury  was  sworn,  the  defendant  fail- 
ed to  present  sufficient  ground  for  a  new  trial 
for  that  cause.  The  order  granting  a  new 
trial  was  therefore  erroneous. 
The  order  is  reversed. 

I  concur:  SLOSS,  J. 

I  concur  In  the  Judgment:  ANGEUJOT- 
TI,  J. 

(168  Cal.  762) 

SOUTHERN  TRUST  CO.  t.  CITY  OF  LOS 

AMGELES  et  aL    (L.  A.  8264. 

3266,  8267,  3271.) 

(Supreme  Court  of  California.     Dec.  11,  1914. 

Rehearing  Denied  L.  A.  8271,  Jan.  9, 

1918.) 

laOKHSBB  (I  7*)— OCCUPATIOH  TAX  OW  BaKK- 

iNO  Business. 

An  occupation  tax  imposed  by  a  city  ordi- 
nance on  the  right  to  do  a  banklDg  business 
was  invalid  under  Const,  art  13,  g  14,  provid- 
ing for  the  taxation  of  the  capital  stock  of  all 
banks  doing  business  within  the  state  and  de- 
claring that  such  tax  shall,  with  certain  ex- 
ceptions, he  in  lieu  of  all  other  taxes  and  li- 
censes upon  the  stock  and  property  of  such 
banks. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  {g  7-15,  19;   Dec.  Dig.  g  7.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County;  N.  P.  Conrey,  Judge. 

Actions  by  the  Southern  Trust  Company,  a 
corporation,  the  Security  Savings'  Bank,  a 
corporation,  the  Germanla  American  Savings 
Bank,  a  corporation,  and  the  Los  Angeles 
Trust  &  Savings  Bank,  a  corporation,  against 
the  City  of  Los  Angeles,  a  municipal  corpora- 
tion, and  others.  From  Judgments  for  de- 
fendants, plaintiffs  appeal.  Reversed  and 
remanded. 

Haas  &  Dunnlgan,  Shankland  ft  Chandler, 
and  Gibson,  Trask,  Dunn  &  Crutcher,  all  of 
Los  Angeles,  for  appellants.  John  W.  Shenk, 
Albert  Lee  Stephens,  and  Myron  Westover,  all 
of  Los  Angeles,  for  resiwndents. 


HENSHAW,  J.  The  appeals  In  the  above- 
entitled  cases  involve  the  same  question, 
namely,  the  validity  of  the  municipal  ordi- 
nance of  the  city  of  Los  Angeles  imposing  an 
excise  or  occupation  tax  upon  the  right  of 
these  banking  corporations  to  conduct  their 
business,  which  excise  or  occupation  tax  is 
fixed  as  follows: 

"Sec.  20.  For  every  person,  firm  or  coriH)- 
ration  carrying  on  the  DuainesB  of  banking,  a 
monthly  license  of  one  and  one-half  cents  for 
each  one  thousand  dollars  of  the  total  amount 
of  loans  and  discounts  of  such  person,  firm  or 
corporation." 

The  Constitution  of  this  state  (article  13,  g 
14)  provides  for  the  taxation  of  the  capital 
stock  of  all  banks  doing  business  within  the 
state,  and  declares  that  the  tax  ha  the  Con- 
stitution prescribed  "shall  be  In  lieu  of  all 


other  taxes  and  licenses,  state,  county  and 
municipal,  upon  such  shares  of  stock  and  up- 
on the  property  of  such  banks,  except  county 
and  municipal  taxes  on  real  estate  and  ex- 
cept as  otherwise  in  this  section  provided." 
It  should  be  said  that  these  cases  were  decid- 
ed by  the  trial  courts  In  advance  of  the  de- 
cisions of  this  court  in  the  cases  hereinafter 
named.  Respondents  upon  these  appeals  seek 
to  draw  the  distinction  that  the  occupation 
tax  of  the  city  of  Los  Angeles  Imposed  upon 
banking  institutions  ts  not  a  tax  or  license 
upon  their  shares  of  stock  or  upon  their  prop- 
erty. This  argument,  and.  Indeed,  ail  of  re- 
spondents' contentions  as  to  the  validity  of 
the  tax,  are  disposed  of  against  their  position 
by  the  cases  of  City  and  County  of  San  Fran- 
cisco V.  Pacific  Telephone  &  Telegraph  Co.,  166 
Cal.  244,  185  Pac.  971,  Hartford  Insurance 
Company  ▼.  Roberts  et  al.,  142  Pac.  839,  and 
Pacific  Gas  &  Electric  Co.  v.  Roberts,  143  Pac 
700.  A  reference  to  these  decisions  relieves 
from  the  necessity  of  any  discussion  of  the 
matter.  For  the  reasons  therein  given  this 
tax  is  Invalid  and  the  Judgments  are  revers- 
ed and  the  causes  remanded. 

We  concur:  MELVIN,  J.;  LORIGAN,  J.: 
SLOSS,  J.:    SHAW,  J.;  ANGELLOTTI,  J. 

■  (168  Oal.  764) 

HUGHES  V.  CITY  OF  LOS  ANGELES  et  al. 

(L.  A.  3266.) 
(Supreme  Court  of  California.    Dec.  11,  1914.) 
Licenses  (g  7*)— Occupation  Tax  oh  Insub- 

ANCB  Agents— VAiinrrr. 

An  occupation  tax,  imposed  by  city  ordi- 
nance on  the  agents  of  insurance  companies 
is  invalid  under  Const  art.  13,  g  14,  Bubd._"b,' 
requiring  that  every  insurance  compiany  within 
the  state  pay  a  certain  tax  on  the  receipts  from 
its  business  within  the  state,  which  tax  shall, 
with  certain  exceptions,  be  in  lieu  of  all  other 
taxes  or  licenses  on  the  property  of  such  com- 
panies. 

[Ed^  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  gg  7-15,  19;   Dec.  Dig.  g  7.*] 

In  Bank.  Api)eal  from  Superior  Court, 
Los  Angeles  County;    N.  P.  Conrey,  Judge. 

Action  by  F.  S.  Hughes  against  the  City 
of  Los  Angeles,  a  municipal  corporation,  and 
others.  From  Judgment  for  defendants, 
plaintiff  appeals.    Reversed  and  remanded. 

Haas  &  Dunnlgan,  of  Los  Angeles,  for  ap- 
pellant John  W.  Shenk,  of  Los  Angeles, 
for  respondents. 

HENSHAW,  J.  By  the  Constitution  of 
this  state  (article  13,  g  14,  subd.  "b")  every 
insurance  company  within  the  state  Is  requir- 
ed to  pay  an  annual  tax  of  VA  Per  cent  up- 
on the  amount  of  the  gross  premiums  receiv- 
ed by  it  upon  Its  business  done  In  the  state, 
and  the  Constitution  declares  "this  tax  shall 
be  in  lieu  of  all  other  taxes  or  licenses,  state, 
county  and  municipal  upon  the  property  of 
such  companies,  except  county  and  municipal 
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taxes  on  real  estate,  and  except  as  otherwise 
In  this  section  provided." 

A  revenue  ordinance  of  Los  Angeles  In 
sections  82  and  83  declares  as  follows: 

"Sec.  82.  For  every  person,  firm  or  corpora- 
tion conducting,  manajg^ng,  or  carrying  on  the 
business  of  local  fire  insurance  agent,  solicitor 
or  broker,  whether  the  insurer  be  a  corpora- 
tion, mutual  company  or  Individual,  $10  per 
quarter  for  each  such  insurer  represented  by 
such  agent,  solicitor  or  broker. 

"Sec.  83.  For  every  person,  firm  or  corpora- 
tion conducting,  managing  or  carrying  on  the 
business  of  a  general  or  local  insurance  agent, 
whether  for  life,  accident,  plate  glass,  bicycle, 
liability,  fidelity,  automobile,  or  other  insur- 
ance except  fire  insurance,  whether  the  insurer 
be  a  corporation,  mutual  company,  or  individu- 
al, ten  dollars  per  quarter;  provided,  that  one 
license  issued  under  the  provisions  of  this 
section  shall  entitle  the  licensee  to  conduct 
any  or  all  or  any  part  of  the  businesses  in 
thk»  section  enumerated." 

Under  the  authority  of  Los  Angeles  Trust 
Company  v.  City  of  Los  Angeles  (L.  A.  No. 
8271),  145  Pac.  94,  this  day  decided,  no 
doubt  can  be  entertained  but  that  If  this 
privilege  tax  were  imposed  upon  the  insur- 
ance companies  themselves  it  would  be  in- 
valid. The  distinction  sought  to  be  drawn  in 
this  case  is  that  this  particular  license  fee 
is  not  imposed  upon  the  companies  but  up- 
on the  agents  of  the  companies.  This  is 
true,  but  upon  the  other  hand  it  is  equally 
tnie  that  every  insurance  corporation  must 
act  through  agents  and  can  act  only  through 
agents,  and  that,  therefore,  In  a  direct  and 
immediate  sense  a  tax  upon  such  agents  for 

-the  right  to  do  business  is  a  tax  upon  the 
corporation's  right  to  do  business.  The 
agents  of  corporations  are  the  means  where- 
by the  oorporationB  live  and  in  opposition  to 

'a  tax  upon  their  agents  the  corporations 
may  well  be  heard  to  voice  Shylock's  ex- 
I)ostulation: 

"Ton  take  my  house  when  you  do  take  the  prop 
That  doth  sustain  my  house;  yon  take  my  life 
When  you  do  take  the  means  whereby  I  live." 

But  tn  exposition  of  the  ftict  that  this 
principle  does  not  rest  upon  the  authority 
of  Shakespeare  alone,  a  reference  may  be 
made  to  McCall  ▼.  People  of  California,  136 
D.  S.  109,  10  Sup.  Ot  881,  34  L.  Ed.  391; 
Omtcher  v.  Kentucky,  141  V.  S.  47,  11  Sup. 
Ct  851,  85  L.  Ed.  649;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  8  Sup.  Ct  1383,  32 
L.  Ed.  311;  Bobbins  t.  Shelby  County  Tax- 
ing District,  120  U.  S.  489,  7  Sup.  Ct  692, 
30  L.  Ed.  694 ;  Brennan  v.  Tltusvllle,  153  U. 
S.  289, 14  Sup.  Ct  629,  38  L.  Ed.  719;  Brown 
y.  Maryland,  25  V.  S.  (12  Wheat)  444,  6  L. 
Ed.  678;  Tennessee  v.  Scott,  98  Tenn.  254, 
39  S.  W.  1,  36  L.  B.  A.  461;  Kansas  City 
▼.  Oppenbeimer,  100  Mo.  App.  527,  75  S.  W. 
174. 

It  follows,  therefore,  that  the  imposition  of 
this  occupation  tax  upon  the  agents  of  In- 
surance corporations  does  violation  to  ar- 
ticle 13,  secti6n  14,  of  the  Constitution  of 
this  state,  and  may  not  be  enforced. 


The  Judgment  la  reversed  and  the  cause 
remanded. 

We  concur:  MELVIN,  J.;  LORIGAN,  J.; 
SLOSS,  J.;   SHAW,  J.;   ANGELLOTTI,  J. 

°°^°™°°°*  (168  Cal.  .738) 

HERRI  V.  ROGERO  et  al.     (S.  F.  6203.) 
(Supreme  Court  of  California.    Dec.  10,  1914.) 

1.  JuDOUBNT  (J  92*)— Defaults— PoLioT  o» 
Law. 

It  is  the  policy  of  the  law  to  have  every 
litigated  case  tried  on  its  merits,  and  default 
judgments  are  viewed  with  disfavor. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  S  151 ;  Dec.  Dig.  i  92.*] 

2.  JvDomm  ((  162*)— Depaults— Vacation. 

Where  one  in  default  makes  seasonable  ap- 
plication to  be  relieved  and  files  an  affidavit  of 
merits  alleging  a  good  defense,  and  plaintiff 
files  no  counter  affidavit  and  makes  no  showing 
that  he  has  suffered  any  prejudice  by  tbe  delay, 
or  that  injustice  will  result  from  a  trial  on  ue 
merits,  very  slight  evidence  is  necessary  to  war- 
rant vacation  of  the  default 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {$  819-^22 ;  Dec  Dig.  S  162.*] 

3.  Appeal  and  Erbos  (|  957*)— Judgment  (| 
139*)— Opening  DBFAXJn.T. 

Trial  courts  have  a  wide  discretion  in  va- 
cating defaults,  and  their  ruling  will  not  be  re- 
viewed unless  an  abuse  appears. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3823;  Dec.  Dig.  §  957;* 
Judgment   Cent  Dig.  SS  265-268;    Dec.   Dig. 

4.  Judgment  (J  143*)— Default— Vacation- 
Abuse  OF  Discretion. 

Where  plaintiff  made  no  counter  showing, 
it  was  not  an  abuse  of  discretion  for  the  trial 
court  to  set  aside  a  default  judgment  against 
the  defendants,  who  asserted  that  they  bad  a 
good  defense,  and  that  their  ignorance  of  the 
English  language  and  of  the  necessity  for  veri- 
fying their  answer  prevented  them  from  calling 
on  their  attorney  and  filing  a  proper  answer. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  H  269,  270,  272-291 ;    Dec.  Dig.  | 

6.  Appeal  and  Ebbor    (i  907*)— Bbvikw-^ 

Pbesumptions. 

Where  evidence  Is  omitted  from  the  rec- 
ord, the  appellate  court  must  presume  that  the 
omitted  evidence  fully  justified  the  order  ap- 
pealed from. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  2899,  2911-2916,  2916, 
8673,  8674,  3676,  3678 ;  Dec.  Dig.  |  9OT!*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Frank  J. 
Murasky,  Judge. 

Action  by  Bernardo  Berri  against  Maria 
Rogero  and  another.  From  an  order  setting 
aside  and  vacating  a  default  Judgment  plain- 
tiff appeals.    AflJrmed. 

Devoto,  Richardson  &  Devoto,  of  San  Fran- 
Cisco,  for  appellant  S.  J.  Hankind  and  H.  J. 
Hankins,  both  of  San  Francisco,  for  respond- 
ents. 

StlLLIVAN,  0.  J.  Appeal  from  an  order 
setting  aside  default  and  vacating  judgment 

Plaintiff,  Bernardo  Berri,  sued  Maria  Ro- 
gero and  Pletro  Rogero  to  recover  $1,0(X>  for 
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alleged  malldons  acts  of  Maria  Rogero  and 
malicious  prosecution  by  her  of  a  civil  action. 
The  facts  alleged  In  the  complaint  and  out 
of  which  the  cause  of  action  arose  are,  in 
brief,  as  follows:  Berrl  had  commenced  an 
action  against  Pletro  Rogero  In  the  Justice 
court  of  San  Francisco  to  recover  $200  on 
Pletro's  promissory  note;  a  writ  of  attach- 
ment was  issued  in  the  case,  and  a  levy  was 
made  by  the  sheriff  upon  one  computing  scale 
and  one  cash  register  in  the  possession  of  Pl- 
etro. In  his  complaint  against  the  defendants 
herein  the  plaintiff  alleged  that  Maria  Rogero, 
maliciously  intending  and  contriving  to  an- 
noy and  injure  plaintiff  and  without  probable 
cause,  claimed  the  property  attached  as  her 
own,  thereby  compelling  Berrl  to  furnish  the 
dierlff  an  Indemnity  bond  in  the  sum  of  $500 
to  bold  the  levy.  He  further  alleged  that 
thereafter  Maria  Rogero  maliciously  and 
without  probable  cause.  In  her  Individual  ca- 
pacity, and  as  guardian  ad  litem  of  four  In- 
fants, brought  an  action  against  himself  and 
the  sheriff  for  the  recovery  and  possession 
of  the  property  attached,  or  the  value  there- 
ol^  $200,  in  case  delivery  could  not  be  had, 
and  $S0  damages.  This  action.  It  Is  alleged, 
terminated  in  favor  of  Berrl  and  his  code- 
fendant,  the  sheriff.  By  reason  of  the  afore- 
said acts,  Berrl  claimed  in  his  complaint  that 
he  "was  greatly  annoyed  and  was  caused 
great  inconvenience  and  much  loss  of  time 
and  put  to  considerable  money  outlay  In  de- 
fending said  actions  of  defendant  herein, 
Maria  Rogero,"  to  his. damage  In  the  sum  of 
$1,000,  for  which  amount  he  prayed  judgment 
against  both  defendants.  No  cause  of  action 
whatever  is  alleged  in  the  complaint  against 
Pletro.  He  is  not  charged  with  any  wrongful 
act,  but,  as  stated  by  plaintiff  in  bis  com- 
plaint, "all  of  the  aforesaid  acts  were  done 
by  the  defendant  Maria  Rogero  maliciously, 
without  probable  cause,"  etc.  From  the  af- 
fidavits used  on  motion  to  set  aside  the  de- 
fault it  appears  that  Pletro  Is  the  husband 
of  Maria,  but  the  plaintiff  did  not  in  his  com- 
plaint allege  that  fact,  nor  did  he  allege  any 
fact  from  which  the  relation  of  husband  and 
wife  between  defendants  could  be  Inferred. 
The  complaint  was  verified.  The  summons  In 
the  action  was  duly  served  on  defendants  in 
April,  1911.  After  time  to  plead  had  been  re- 
peatedly extended,  the  defendants,  on  the 
81st  day  of  May,  1011,  by  their  attorney,  filed 
an  unverified  answer  to  the  complaint,  con- 
taining a  general  denial  and  nothing  more^ 
Thereafter  the  plaintiff  moved  for  an  order 
striking  from  the  files  the  unverified  answer. 
This  motion  was  met  by  a  counter  motion, 
made  through  the  same  attorney,  for  leave  to 
file  a  verified  amended  answer.  In  support 
of  this  motion  the  attorney  filed  an  affidavit 
in  which  he  stated  that  be  had  written  twice 
to  the  defendants,  requesting  them  to  call  at 
his  office  to  verify  their  answer;  that  he  had 
received  no  reply  from  them,  or  either  of 
them,  and  that  defendants  failed  to  call  at 


his  office  because,  as  he  believed,  the  letters 
were  lost  in  the  maU,  or  the  defendants, 
through  ignorance  of  the  Elngllsh  language 
and  of  the  laws  of  this  state,  did  not  realize 
the  necessity  for  verifying  their  answer.  On 
the  23d  day  of  June,  1014,  the  motion  to 
strike  out  the  unverified  answer  was  granted 
and  leave  to  file  a  verified  amended  answer 
was  denied.  In  the  order  denying  the  motion 
the  court  ordered  a  stay  of  proceedings  for 
10  days  "to  allow  counsel  for  defendants  to 
bring  defendants  into  court  and  show  why  the 
order  denying  leave  to  file  a  verified  answer 
should  be  set  aside  and  vacated."  The  rec* 
ord  does  not  disclose  that  counsel  for  the  de- 
fendants did  within  the  10  days  specified  <x 
at  all,  bring  or  attempt  to  bring  his  clients 
into  court  to  show  cause  as  provided  In  the 
order,  or  that  he  communicated  or  tried  to 
communicate  with  them  concerning  the  cas& 
Judgment  by  default  was  rendered  on  July 
24, 1911,  In  favor  of  plaintiff  and  against  both 
the  defendants  for  the  sum  of  $500.  There- 
after each  of  the  defendants,  through  8al>- 
stituted  attorneys,  separately  moved  the  court 
to  set  aside  the  default  and  Judgment  taken 
against  them.  The  motions  were  heard  on 
the  2Sth  day  of  August,  1911.  In  each  in- 
stance the  motion  was  based  upon  Inadver- 
tence, surprise,  and  excusable  neglect,  and 
Ita  the  case  of  Pletro  upon  the  additional 
ground  that  the  complaint  failed  to  state  any 
cause  of  action  against  him.  It  appears  from 
the  affidavits  used  on  the  motion  that  the  de- 
fendants are  foreigners,  Italian-Swiss,  and  ut- 
terly unable  to  understand,  read,  or  write  the 
English  language;  that  Maria  Rogero  called 
once  at  the  office  of  her  original  attorney  and 
requested  him  to  defend  the  action;  that  the 
defendants  are  unacquainted  with  legal  pro- 
cedure and  judicial  proceedings,  and  that 
they  did  not  know  that  it  was  necessary  for 
another  call  to  be  made  upon  the  attorney; 
that  they  did  not  know  and  were  not  Inform- 
ed that  any  other  act  upon  the  part  of  either 
was  necessary  to  present  a  defense  to  the 
action.  They  each  deposed  that  if  their  at- 
tomey  sent  any  letter  to  the  affiant,  the  same 
was  not  read  by  either  by  reason  of  their 
ignorance  of  English;  that  no  letter  from 
him  was  read  to  either  by  any  one;  and  that 
the  contents  of  any  letter  from  him  were  not 
made  known  to  either.  The  usual  affidavit 
of  merits  accompanied  the  moving  papers. 
No  counter  affidavit  was  filed  by  or  on  be- 
half of  Berrl  In  opposition  to  the  motions. 
The  court  set  aside  the  default  and  judgment 
and  Imposed  terms  upon  the  defendants  by 
requiring  them  to  pay  the  plaintiff  his  costs 
of  action  amounting  to  $27.70.  The  record 
comes  before  this  court  upon  a  bill  of  ex- 
ceptions. Evidently  oral  testimony  was  heard 
upon  the  motion,  for  the  order  setting  aside 
the  default  and  judgment  recites,  among  oth- 
er things,  that  upon  a  hearing  of  the  motion, 
"oral  and  documentary  evidence  being  intro- 
duced, and  the  affidavits  of  the  defendants 
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herein  and  all  the  records,  flies  and  proceed- 
ings In  said  action  being  duly  read  and  con- 
sidered, and  after  argument  by  respective 
counsel,  said  cause  was,  on  the  said  25th  day 
ot  August,  1911,  duly  submitted  to  the  court 
for  consideration  and  decision,"  eta  No  evi- 
dence, however,  appears  in  the  record  other 
than  the  affidavits  above  mentioned  found  In 
the  bill  of  exceptions. 

[1-4]  We  cannot  say  that  the  lower  court, 
jDpon  the  showing  made  by  the  defendants 
in  their  uncontradicted  affidavits,  committed 
error  In  setting  aside  the  default  and  Judg- 
ment. The  law  does  not  favor  snap  Judg- 
ments. The  policy  of  the  law  Is  to  have 
every  litigated  case  tried  upon  its  merits, 
and  It  looks  with  disfavor  upon  a  party  who, 
regardless  of  the  merits  of  his  case,  at- 
tempts to  take  advantage  of  the  mistake,  sur- 
prise, Inadvertence,  or  neglect  of  his  adver- 
sary. Where  a  party  In  default  makes  sea- 
sonable application  to  be  relieved  therefrom, 
and  files  an  affidavit  of  merits  allying  a 
good  defense,  and  the  plaintiff  files  no 
counter  affidavit  and  makes  no  showing  that 
be  has  suffered  any  prejudice,  or  that  In- 
justice win  result  from  the  trial  of  the  case 
upon  Its  merits,  very  slight  evidence  will  be 
required  to  justify  a  court  In  setting  asfde 
the  default.  A  broad  discretion  is  allowed 
to  courts  In  granting  relief,  against  default, 
and  it  is  In  cases  only  where  the  lower  court 
has  abused  its  discretion  that  the  appellate 
court  will  reverse  its  action.  Counsel  for 
appellant  and  respondents  In  their  briefs 
agree,  and  this  court  agrees  with  them,  that 
the  following  Is  a  correct  statement  of  the 
rule  applicable  to  courts  In  dealing  with  de- 
faults : 

"It  is  largely  a  matter  of  discretion,  to  be  lib- 
erally exercised  by  the  court  in  the  furtherance 
of  justice,  and  where  the  action  of  the  tri^l 
court  will  result  in  a  trial  upon  the  merits,  the 
appellate  courts  are  very  reluctant  to  interfere 
with  the  exercise  of  such  discretion,  and  will  do 
so  only  where  it  clearly  appears  that  there  ha; 
been  a  plain  abuse  of  discretion." 

In  O'Brien  v.  Leach,  139  Cal.  220,  72  Pac. 
1004,  96  Am.  St  Bep.  105,  this  court  thus 
lays  down  the  rale  upon  the  subject: 

"In  matters  of  this  sort  the  proper  deci- 
sion of  the  case  rests  almost  entirely  in  the  dis- 
cretion of  the  court  below,  and  this  court  wil} 
rarely  interfere,  nnd  never  uulesa  it  clearly  ap- 
pears that  there  has  been  a  plain  abuse  of  dis- 
cretion. This  court  will  usually  soatain  the  ac- 
tion of  the  court  below  upon  the  same  factSj 
whether  that  decision  is  for  or  against  the  mo- 
tion ;  but  it  is  much  more  disposed  to  affirm  an 
order  when  the  result  is  to  compel  a  trial  upon 
the  merits  than  it  is  when  the  judgment  by  de^ 
fault  is  allowed  to  stand,  and  it  appears  that  a 
substantial  defense  could  be  made." 

In  view  of  the  rule  thus  admitted  and  de- 
clared. If  the  lower  court  bad  before  it  only 
the  affidavits  of  the  defendants  upon  the 
hearing  of  their  motion,  this  court  could  not 
say  that  It  had  abused  Its  discretion  In  set- 
ting aside  the  default  and  judgment  But  It 
appears  from  the  order  Itself  that  In  addi- 


tion to  the  affidavits  of  the  defendant  oral 
evidence  was  heard  upon  the  motions  and 
that  upon  this  evidence,  as  well  as  upon 
the  affidavits,  the  order  was  made.  That 
being  so,  this  court  must  presume,  evm  If  It 
be  conceded  that  the  affidavits  In  themselves* 
were  Insufficient  to  sustain  the  order,  that 
the  oral  testimony  Introduced  upon  the  hear- 
ing warranted  the  court  In  setting  aside  the 
default  and  judgment 

[t]  It  Is  a  well-settled  rule  of  law  that 
where  evidence  Is  omitted  from  the  record 
this  court  must  presume  that  the  omitted 
evidence  fully  justified  the  order  appealed 
from,  although  the  evidence  contained  In 
the  record  itself  Is  insufficient 

It  follows  from  the  foregoing  that  the  or- 
der appealed  from  must  be  and  the  same  is 
hereby  affirmed. 

We  concur:  HENSHAW,  J.;  SHAW,  J.; 
SLOSS,  J.;  ANGELLOTTI,  J.;  LOEIQAN, 
J.;    MELVIN,  J. 

068  Cal.  742) 

BECKWITH  V.  SHELDON  et  aL    (Sac.  2063.) 
(Supreme  Court  of  California.    Dec.  10,  1914.) 

1.  Contracts  (i  235*)— Optiohs— Patukitt  of 

COUPENSATION. 

A  contract  to  convey  to  the  first  party  "fif- 
ty thousand  dollars"  in  bonds  at  par  of  a  cor- 
poration to  be  formed  by  the  second  parties  Is 
not  an  agreement  to  deliver  bonds,  but  a  prom- 
ise to  pa;  money,  with  an  option  to  pay  in 
bonds,  and  on  failure  to  act  under  the  option 
the  money  became  due,  and  recovery  could  be 
had,  without  alleging  or  proving  the  value  of 
the  bonds. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ({  1101-1116;    Dec.  Dig.  {  235.*] 

2.  NoVATioir  (§  10»)— Pasties  —  Substitot- 
EO  Pabtv— Extent  or  Obuoation. 

A  substituted  second  party  to  a  contract, 
who  receives  the  consideration  furnished  by  the 
first  party  and  undertakes  to  perform  the  obli- 
gation of  the  second  party,  is  bound  to  the  same 
extent  as  an  original  party. 

[E^  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  {  10;   Dec.  Dig.  |  lO.»] 

3.  Bqditt   (S   57*)  —  Principles  —  THiiros 

WUICH  OUOQT  to   be  DONE. 

Under  the  principle  that  equity  will  re- 
gard as  done  that  which  ought  to  be  done,  where 
a  party  agrees  to  give  a  mortgage  or  lien  on  a 
valuable  consideration  received,  and  imperfect- 
ly attempts  to  execute  the  same,  equity  will 
create  and  enforce  a  specific  lien  on  the  prop- 
erty. 

TEd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i  179;    Dec.  Dig.  |  57.»] 

In  Bank.  Appeal  from  Superior  Court 
Yolo  County;    M.  T.  DooUng,  Judge. 

Action  by  B.  De  La  Beckwltb,  administra- 
tor of  the  estate  of  Byron  D.  Beckwlth,  de- 
ceased, against  Wlllard  M.  Sheldon  and  oth- 
ers. Judgment  for  plaintiff,  from  which  he 
appealed,  and  it  was  affirmed,  and  defend- 
ants appeal  from  an  order  denying  a  new 
trial.    Affirmed. 
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Frank  H.  Gould,  of  San  Francisco,  Frank 
Freeman,  of  Willows,  and  Frank  H.  Short,  of 
Fresno  (Vincent  Surr,  of  San  Francisco,  of 
counsel),  for  appellantg.  A.  h.  Shinn,  of  Sac- 
ramento, J.  W.  Dorsey  and  R.  M.  F.  Soto, 
totii  of  San  Francisco,  B.  Weyand,  of  Colusa, 
S.  C.  Denson,  of  Saii  Francisco,  and  A.  0. 
Haston,  of  Woodland,  for  respondent. 

SHAW,  J.  TMb  action  was  begun  by  the 
decedent,  Byron  D.  Beckwlth,  in  Ms  lifetime, 
to  enforce  certain  trusts  set  forth  in  the 
complaint  Upon  the  first  trial  the  defend- 
ants recovered  Jndgment.  Upon  appeal  this 
Judgment  was  reversed.  See  164  CaL  393,  97 
Pac.  867.  Upon  the  second  trial  the  plain- 
tiff recovered  Judgment,  declaring  a  lien 
upon  the  property  of  the  Central  Canal  &  Ir- 
rigation Company  for  $50,000,  and  also  a  per- 
sonal Judgment  against  the  said  company  for 
that  sum.  The  plaintiff,  believing  he  was  en- 
titled to  greater  relief,  appealed  from  the 
Judgment,  but  it  was  affirmed.  See  165  Gal. 
319,  131  Pac.  1049.  The  present  appeal  is  by 
the  defendants  from  an  order  denying  th^r 
motion  for  a  new  trial. 

The  opinions  above  referred  to  contain 
elaborate  statements  of  the  facts  Involved 
in  the  controversy.  It  wUl  not  be  necessary 
here  to  state  them  at  great  length.  The  sole 
proposition  now  urged  for  reversal  Is  that  the 
decision  is  against  law,  because  of  the  fail- 
ure to  find  the  value  of  the  $60,000  In  bonds 
that  were  to  be  issued  to  Beckwlth;  the  the- 
ory being  that  this  issue  la  material  and  that 
the  Judgment  for  $50,000  cannot  be  support- 
ed, in  the  absence  of  a  finding  that  said  bonds 
were  worth  that  sum. 

After  the  reversal  of  the  first  Judgment, 
the  plaintiff  filed  a  fourth  amended  com- 
plaint The  second  Judgment  was  given  aft- 
er a  trial  upon  this  complaint  The  Judgmoit 
for  the  plaintiff  was  based  on  a  compromise 
agreement  executed  on  April  8,  1903,  be- 
tween Beckwlth,  as  first  party,  and  Sheldon 
and  Schuyler,  as  second  parties.  Sheldon 
and  Schuyler  held  certain  water  rights 
which  had  been  conveyed  to  them  by  Beck- 
wlth in  trust  to  be  conveyed  to  a  corporation 
which  was  to  carry  on  the  irrigation  enter- 
prise contemplated  in  the  agreement  This 
agreement  first  provided  that  a  former  agree- 
ment Should  be  canceled  and  annulled.  It 
then  proceeded  to  declare  that  In  considera- 
tion of  said  cancellation,  and  of  certain  con- 
veyances by  Bet&with  to  Sheldon,  or  to  a 
corporation,  Sheldon  and  Schuyler  would  or- 
ganize a  corporation  to  be  named  "Sacramen- 
to Canal  Company,"  with  a  caidtal  stodk 
of  $1,000,000,  which  company  should  pro- 
vide for  and  authorize  a  bond  issue  of  $1,- 
000,000,  secured  by  a  trust  deed  of  all  Its 
properly.  To  this  corporation,  when  organ- 
ized, all  the  property  held  by  all  the  parties 
for  the  purposes  of  the  scheme  was  to  be  con- 
veyed. The  agreement  then  dosed  with  the 
following  clanse: 


"And  the  parties  of  the  second  part  fnrth^, 
promise  and  agree  that  they  will  cause  such 
proceedings  to  be  had  as  that  there  shall  be 
paid  to  party  of  the  first  part,  in  consideration 
of  the  rights  which  he  has  theretofore  convey- 
ed to  parties  of  the  second  part,  and  which  be 
will  convey  to  said  corporation,  the  sum  of  $S0,- 
000  in  sud '  bonds  of  the  Sacramento  Canal 
Comi>any,  at  par,  which  shall  be  in  foU  ex- 
tinguishment and  payment  of  all  rights  and 
demands  of  the  party  of  the  first  part  upon  the 
said  corporation,  or  upon  the  parties  of  the  sec- 
ond part,  or  upon  the  property  or  rights  so  to 
be  conveyed  to  the  said  corporation." 

Prior  to  the  execution  of  this  agreement 
Sheldon  and  Schuyler  had  formed  the  de- 
fendant corpcuration,  the  Central  Canal  &  Ir- 
rigation Company.  The  parties.  Including 
said  company,  thereupon  agreed  that  It 
should  be  substituted  for  the  Sacramento 
Canal  Company,  proposed  In  said  agreement 
as  the  corporation  to  carry  out  the  purposes 
of  the  agreement  of  April  8th,  and  that  it 
should  assume  the  obligations  and  perform 
the  duties  therein  Imposed  on  the  proposed 
Sacramento  Canal  Company,  and  should  take 
and  hold  the  property  agreed  to  be  conveyed 
to  said  Sacramento  Canal  Company.  There- 
upon the  property  referred  to  was  conveyed 
to  said  defendant.  Central  Canal  ft  Irrigation 
Company,  and  said  coriwration  accepted  the 
same,  and  in  consideratton  thereof  undertook 
to  xi^foi^m  the  obligations  and  carry  out 
the  purposes  of  said  agreement  Including  tlie 
issuance  of  bonds  to  Beckwlth.  Thereafter 
said  company.  In  pursuance  of  the  agree- 
ment, provided  for  a  bond  Issue  of  $1,000,000 
secured  by  a  trust  deed  of  Its  property,  and 
set  apart  $50,000  thereof,  at  face  value,  duly 
signed,  for  delivery  to  Be<^with  In  discbarge 
of  the  obligation  of  the  agreement  as  above 
set  forth;  but  it  refused  to  deliver  them,  nei- 
ther said  bonds  nor  any  other  bonds  were 
ever  delivered  or  Issued  to  him,  and  said  ob- 
ligation remains  unperformed  and  nnsatlB- 
fied. 

The  defendants'  argument  is  that  the  por- 
tion of  the  agreement  above  quoted  was.  In 
effect,  an  agreement  by  Schuyler  and  Sheldon 
to  deliver  the  bonds  of  the  defendant  corpo- 
ration to  Beckwlth,  and  that  upon  the  fail- 
ure to  deliver  the  bonds  of  the  defendant 
corporation  to  Beckwlth  tiie  measure  of  dam- 
ages would  be  the  value  of  the  bonds  at  the 
time  delivery  was  due,  or  afterwards,  at 
plaintiff's  option.  Civ.  Code,  §i  3309,  3338. 
If  this  were  the  true  aspect  of  the  case.  It 
would  be  conceded  that  a  finding  of  the 
value  of  the  property  to  be  sold  would  be 
essential  to  a  recovery  of  damages,  and  such 
value  should  be  alleged  and  proved.  There 
la  neither  allegation  nor  finding  of  the  value. 
Mr.  Freeman,  in  his  note  to  Roberts  v. 
Beatty,  2  Pen.  &  W.  (Pa.)  63,  In  21  Am.  Dea 
425,  says  that  there  is  some  diversity  of 
opinion  as  to  how  agreements  to  pay  a  sum 
of  hioney  In  specific  articles  at  a  fixed  rate 
shall  be  construed.  In  case  of  failure  to  tar- 
nish the  articles  within  the  time  spedfled; 
that  "one  line  of  authorities  holds  that  each 
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contracts  are  agreementa  for  the  delivery 
of  BPeclflc  property,"  in  which  case  the  rem- 
edy of  the  promisee  is  by  action  for  damages, 
and  the  value  of  the  articles  is  materiaL 
To  this  view  he  cites  seven  cases.  Of  these 
only  five  are  to  the  point,  namely,  Mattoz  v. 
Craig,  2  Bibb  (Ky.)  S84,  Cole  v.  Boss,  9  B. 
Mon.  (48  Ky.)  393,  60  Am.  Dec.  617,  McDon- 
ald V.  Hodge,  6  Hayw.  (Tenn.)  85,  Meason 
V.  Philips,  Add.  (Pa.)  846,  and  Edgar  v.  Boies, 
11  Seig.  &  B.  (Pa.)  446,  to  which  we  add 
Starr  v.  light,  22  Wis.  433,  99  Am.  Dea  65. 
Of  the  other  two  cases  cited,  Jnstrobe  v. 
Price,  Harper  (S.  C.)  Ill,  was  an  agreement 
to  "deliver"  rice,  not  to  pay  money,  and 
Wilson  V.  George,  10  N.  H.  446,  merely  de- 
cides that,  under  the  technical  rules  of  the 
common  law  as  to  forms  of  action,  a  re- 
covery on  such  contract  cannot  be  had  in  an 
action  for  money  had  and  received.  Other 
New  Hampshire  cases  hold  that  such  re- 
covery may  be  had  In  a  declaration  specially 
upon  the  contract  Odlome  v.  Odiome,  6 
N.  H.  316 ;  Tlbbets  v.  Gerrish,  26  N.  H.  41, 
67  Am.  Dec  307.  In  Pennsylvania,  Tennes- 
see, and  South  Carolina,  later  cases  state 
the  doctrine  that  such  ccmtracts  become 
payable  In  money  if  the  payor  falls  to  deliver 
the  articles.  Roberts  v.  Beatty,  supra; 
Choice  V.  Moseley,  1  Bailey  (8.  C.)  136,  19 
Am.  Dec  661;  Bloomfleld  v.  Hancock,  1 
Tetg.  (9  Tenn.)  101.  Mr.  Freeman  proceeds 
to  say  that  the  greater  weight  of  authority 
is  in  favor  of  the  doctrine  that,  upon  the 
failure  of  the  payor  to  deliver  the  articles 
within  the  time  provided,  the  contract  be- 
comes an  obligation  to  pay  the  sum  of 
money  mentioned,  and  may  be  sued  on  as 
such.  He  cites  to  this  effect  cases  from  the 
states  of  Virginia,  Connecticut,  Indiana,  lUl- 
oois,  New  York,  Vermont,  Texas,  Kansas, 
and  Massachusetts.  Mississippi,  Maine,  Ohio, 
Alabama,  North  Carolina,  Oregon,  Louisiana, 
and  Nebraska  also  follow  this  doctrine.  The 
citations  to  the  cases  may  be  found  in  Mr. 
Freeman's  note  aforesaid,  and  in  volume  11 
of  the  Century  Digest,  tit  (Contracts,  f|  1106, 
1106.  In  California  also  this  doctrine  has 
been  adopted.  Marshall  v.  Ferguson,  23  O&l. 
69;  Cummlngs  v.  Dudley,  60  CaL  385,  44 
Am.  Rep.  68. 

[1 , 2]  Looking  to  the  terms  Of  the  ag;ree- 
ment  it  Is  easily  seen  that  it  is  not  a  mere 
agreement  for  the  delivery  of  the  bonds. 
The  promise  Is  "that  there  shall  be  paid  to" 
Beckwlth  "the  sum  of  $50,000."  This  Is  not 
an  agreement  to  sell  or  deliver  bonds,  but  a 
promise  to  pay  money.  The  addition  of  the 
words  "in  bonds  of  the  •  •  *  company, 
at  par"  does  not  change  it  into  an  agreement 
solely  for  the  delivery  of  the  bonds,  but 
merely  gives  the  payor  the  option  or  privilege 
of  making  such  payment  by  delivering  the 
bonds  as  specified  when  the  time  of  perform- 
ance arrived.  The  defendant  Central  Canal 
&  Irrigation  Ompany,  having  received  the 


consideration  furnished  to  the  erterprlse  by 
Beckwlth,  and  having  undertaken  to  perform 
the  obligation  to  him  set  forth  In  the  agree- 
ment was  bound  thereby  to  the  same  extent 
as  if  it  had  been  a  party  thereto.  When  It 
thereupon  refused  to  perform  the  obligation, 
the  promise  became  an  absolute  money  ob- 
ligation, and  the  value  of  the  bonds  was  im- 
material, or  at  all  events  the  payment  In 
money  became  immediately  due  (Brown  v. 
Foster,  51  Pa.  173),  and  the  payee  could 
sue  thereon  as  upon  a  money  obligation, 
and  recover  without  alleging  or  proving 
the  value  of  the  bonds.  Much  more  Is  its 
character  as  a  money  obligation  apparent 
when  the  nature  of  the  thing  to  be  substitut- 
ed for  money  in  payment  is  considered.  The 
company  was  to  deliver  its  own  bonds  tor 
$50,000,  its  promises  to  pay  that  sum.  In 
satisfaction  of  the  amount  which  Beckwlth 
was  to  receive  in  the  settlement  Its  debt 
would  remain  the  same ;  the  only  advantage 
to  it  would  be  that  the  time  of  payment 
would  be  postponed.  For  these  reasons,  wa 
are  of  the  opinion  that  the  omission  of  a 
finding  of  the  value  of  the  bonds  Is  imma- 
terial. 

[3]  With  regard  to  that  part  of  the  Judg- 
ment which  declares  a  Hen  on  the  property 
of  the  company,  we  need  only  say  that,  under 
the  well-established  principle  of  equity  that 
that  which  ought  to  have  been  done  will 
be  deemed  to  have  been  done,  It  is  held  that 
where  a  party  agrees  to  give  a  mortgage  or 
lien  on  property,  or  Imperfectly  attempts  to 
execute  such  mortgage  or  lien,  upon  a  valu- 
able consideration  received,  a  court  of  equity, 
upon  a  proper  showing,  will  create  a  specific 
lien  on  the  property  intended  to  be  hyirathe- 
cated,  and  enforce  the  same.  Daggett  v. 
Rankin,  81  Cal  327;  Racoulllat  v.  Sanse- 
valn,  32  (3al.  389;  Love  v.  Sierra,  etc,  Oa, 
32  Cal.  663,  91  Am.  Dec.  602;  Remington 
V.  Hlgglns,  64  C&h  623 ;  Peers  v.  McLaughlin, 
88  Cal.  297,  26  Fac  119,  22  Am.  St  Rep.  306; 
Hlgglns  V.  Manson,  126  CaL  470,  68  Pac  907, 
77  Am.  St  Rep.  192;  HaU  v.  Gayot  141  C!a] 
18,  74  Pac  299;  KreUng  v.  Krellng,  118  OaL 
419,  60  Pac  64a 

We  are  therefore  of  the  opinion  that  the 
motion  for  a  new  trial  was  properly  over^ 
ruled. 

The  order  denying  a  new  trial  is  affirmed. 

We  doncnr:  SLOSS,  J.;  HBNSHAW,  J.; 
MELVIN,  J.;  LORIOAN,  J.;  ANOBLLOT^ 
TI,  J. 

(168  CaL  717) 
In  re  SCHMIERER'S  ESTATE.  (8.  F.  6997.) 
(Supreme  C!oiirt  of  California.    Dec  10.  1914.) 

EXECUTOBS    AND    Administbatobs    (i    316*) — 
DlSTBIBUnOW   —    INTEBEST   —   CONCLTJSIVK- 

RE86  or  Decbeb. 

Any  claim  of  right  to  interest  on  a  legacy 
prior  to  the  decree  of  distribution  of  the  estate 
should  be  asserted  in  the  proceeding  for  distribu- 
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tion,  80  that  the  decree  distribating  to  one  only 
the  amount  of  her  legacy  ia  conclusive  against 
collateral  attack,  Code  Civ.  Proc.  {  1666,  pro- 
viding it  shall  state  the  part  of  the  estate  to 
which  each  person  is  entitled,  and  declaring  it 
conclusive  of  rights,  subject  to  appeal  only. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  1298-1314; 
Dec.  Dig.  I  316.*] 

Department  1.  Api)eal  from  Superior 
Court,  City  and  Coun^  of  San  Francisco; 
Thomas  F.  Graham,  Judge. 

In  the  matter  of  the  estate  of.  Gottlieb 
Scbmlerer,  deceased.  From  an  order  in  fa- 
vor of  Christina  Lee  Stourgeon,  J.  H.  Klch- 
ards  and  another,  executors,  appeal.  Bo- 
versed. 

G.  Gunzendorfer,  of  San  Francisco,  tor  ap- 
pellants. Henry  G.  W.  Dinkelsplel,  of  San 
Francisco,  for  respondent 

SLOSS.  J.  The  will  of  GotUieb  Scbmlerer 
bequeathed  $300  to  Christina  Lee  Stourgeon. 
It  gave  certain  other  legacies,  and  contain- 
ed a  devise  and  bequest  of  the  residue.  The 
testator  died  on  June  4,  190S,  and  his  will 
was  admitted  to  probate  on  July  22,  1908, 
J.  H.  Klchards  and  George  Scbmlerer  being 
appointed  executors.  On  March  21,  1913,  the 
executors  filed  tbelr  final  account  and  peti- 
tion for  dUtribution.  On  AprU  7,  1013,  the 
court  made  its  decree  settling  the  final  ac- 
count' and  distributing  the  estate.  By  the 
decree  all  of  the  property  remaining  In  the 
hands  of  the  executors  was  ordered  distribut- 
ed pursuant  to  the  term&  of  the  will.  Va- 
rious pecuniary  legacies  were  ordered  dis- 
tributed to  the  respective  legatees,  and  tbe 
residue  was  ordered  distributed  to  the  residu- 
ary legatees  and  devisees.  To  Christina  Lee 
Stourgeon  was  distributed  $300,  the  amount 
of  ber  legacy.  In  her  case,  as  in  that  of 
other  legatees,  there  was  .  no  mention  of 
Interest  on  tbe  legacy.  In  August,  1913, 
Christina  Lee  Stourgeon  filed  a  petition  al- 
leging that  ber  legacy'  had  not  been  paid,  and 
praying  that  the  executors  be  cited  to  ap- 
pear and  show  can^e  why  they  should  not 
pay  the  sum  of  $300,  together  with  interest 
thereon,  from  tbe  4th  day  of  June,  1909.  thi^ 
date  being  one  year  after  the  testator's 
death.  The  citation  was  issued  and  tbp. 
executors  appeared.  Pending  further  pro- 
ceedings, the  executors  paid  to  petitioner 
the  sum  of  $300,  the  principal  of  the  legacy 
bequeathed,  and  there  was  submitted  to  the 
court  the  question  of  her  right  to  receive 
from  the  executors  Interest  on  such  legacy 
from  the  expiration  of  one  year  after  the 
death  of  the  testator.  This  submission  took 
place  on  January  27,  1914.  Tbe  court  there- 
after made  its  order  determining  that  the 
petitioner  was  entitled  to  interest  on  the 
legacy  from  the  4th  day  of  June,  1909,  order- 
ing the  executors  to  pay  to  her  such  interest 
amounting  to  $96,  and  directing  that  she  have 
execution   against   the   executors    for    said 


sum.  From  this  order  the  executors  appeaL 
It  will  be  observed  that  the  interest  claim- 
ed, or  the  greater  part  thereof,  had  accrued 
prior  to  tbe  making  of  the  decree  of  distrlbu- 
tion.  This  decree  bad  become  final  t>efore  the 
making  of  the  order  appealed  from.  If  tbe 
legatee  was  entitled  to  interest  on  tbe  legacy 
(Civ.  Code,  H  1368,  1369),  her  claim  could 
and  should  have  been  asserted  in  the  pro- 
ceeding for  distribution. 

"The  'distribution'  of  an  estate  includes  the 
determination  of  the  persons  who  by  law  are 
entitled  thereto,  and  also  the  'proportions  or 
parts'  to  which  each  of  these  persons  is  enti- 
tled." William  Hill  Co.  v.  Lawler,  116  CaL 
359,  48  Pac.  323;  Code  Civ.  Proc.  {  1666. 

If  such  decree  is  erroneous,  the  remedy  is 
by  appeal.  Daly  ▼.  Pennle,  86  Cal.  652.  25 
Paa  67,  21  Am.  St  Rep.  61.  No  appeal  was 
taken  from  the  decree  of  distribution  In 
this  case,  and  such  decree  was  therefore  a 
final  and  conclusive  adjudication  of  tba 
rights  which  might  be  claimed  by  any  per- 
son as  legatee  or  devisee  under  the  wUL 
Code  Civ.  Proc.  f  1666.  By  distributing  to 
tbe  respondent  the  sum  of  $300  without  in- 
terest the  court  determined  that  she  was  not 
entitled  to  interest.  This  adjudication  is  not 
subject  to  collateral  attack.  No  direct  at- 
tack is  here  made  and  the  petitioner  Is  fore- 
closed. 

Whether  the  legatee  would  be  entitled  to 
Interest  during  the  brief  period  intervening 
between  the  making  of  the  decree  of  distribu- 
tion and  the  payment  of  the  principal  of  the 
legacy  is  a  question  that  is  not  here  raised. 
At  any  rate  she  is  not  entitled  to  Interest  for 
the  time  elapsing  prior  to  the  making  of  the 
decree. 

Tbe  order  is   reversed. 

We  concur:  ANGELLOTTI,  X;   SHAW,  J. 

"""""^  (168  Cal.  7B») 

In  re  WALDEN'S  ESTATE.     (L.  A.  8777.> 
(Supreme  Court  of  California.     Dec.  11,  1914.> 

1.  Appbaranck   (§   20*)— Bftkct  of   Voldw- 

TABT  APPEABANCE. 

By  express  provision  of  Code  Civ.  Proc.  f 
416,  volnntary  appearance  of  a  defendant  is 
equivalent  to  personal  service,  as  regards  acquir- 
ing jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appearance^ 
Cent  Dig.  |i  91-102;   Dec  Dig.  i  20.*] 

2.  Appeabanck  ({  8*)— Acts  CoNSTrrcrnwo, 

It  is  a  voluntary,  appearance,  giving  juris- 
diction, where  a  defendant  appears  and  asks 
relief  which  can  be  panted  only  on  the  hypoth- 
esis of  tbe  court  having  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  {{  23-41;   Dec.  Dig.  |  8.*] 

3.  Descent  and  Distribution   (|  71*) — Dk- 
termination  of  heirship — parties. 

Defendants,  in  a  proceeding  to  establish 
heirship,  having  appeared  and  presented  their 
claim,  are  bound  by  the  adjudication  adverse  to 
them,  irrespective  of  other  possible  claimants 
not  having  been  brought  l>efore  the  court 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {{  229-236 ;  Dec.  Dig. 
S  71.*] 
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1  Atpkai.  aivd  i:bkor  (I  IBl*)— Pabtt  Ao> 

ftSIEVBD. 

Unattacked  findings,  in  a  proceeding  to  es- 
tabUah  heirship,  that  appellant  defendants  are 
not  related  to  decedent  and  have  no  interest 
in  the  estate,  are  a  bar  to  their  right  to  attack 
findings  as  to  kinship  and  interest  of  plaintiff 
tod  snccesaf  ul  defendants. 

[£d.  Note.— For  other  cases,  see  Apt>eal  and 
Error,  Cent.  Dig.  U  947-852;  Dea  Dig.  i 
151.»] 

Dei»rtment  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  James  G.  Rives, 
Judge. 

In  the  matter  of  the  estate  of  Matilda  Wal- 
den,  deceased.  From  a  decree  in  favor  of 
Martha  Munro,  In  proceedings  by  her  to  es- 
tablish heirship,  and  from  an  order  denying 
a  new  trial,  defendants  Rachel  P.  Maher  and 
another  appeal.    Affirmed. 

Leiand  S.  Bowen,  of  Los  Angeles,  for  ap- 
pellants. C  M.  Stephens,  George  F.  Adams, 
and  Wm.  T.  Kendrlck,  all  of  Los  Angeles, 
Clande  R.  Ball  and  James  F.  Ball,  both  of 
Montgomery  City,  Mo.,  and  Trusten  P.  Dyer, 
3.  W.  Mowell,  Elon  G.  Galusha,  Benjamin  E. 
Page,  Williams,  Goudge  &  Chandler,  F.  C. 
Austin,  and  C.  C.  Davis,  all  of  Los  Angeles, 
for  respondent. 

SLOSS,  J.  This  is  an  appeal  from  a  decree 
establishing  heirship,  entered  in  a  proceed- 
ing under  section  1664  of  the  Code  of  ClvU 
Procedure  The  proceeding  was  Instituted  by 
Martha  Mnnro,  claiming  to  be  one  of  the 
heirs  of  the  decedent  Upon  her  motion,  the 
court  made  an  order  directing  service  of  no- 
tice on  certain  nonresidents  by  publication, 
and  publication  was  made.  Various  {Mrsons, 
including  Rachel  Maher  and  Paralle  Costa, 
appeared  and  filed  answers  asserting  claims 
as  heirs.  The  default  of  others  was  entered, 
and  the  matter  was  heard  by  the  court  The 
court  found  that  the  plaintiff,  Martha  Munro, 
and  the  defendants  Wllhelmina  Wilson  John- 
ston, Martha  Moodie,  Sarah  Jane  Molloy,  Rob- 
ert Ross,  and  Andrew  Ross  are  the  only  heirs 
and  next  of  kin  of  Matilda  Walden,  the  de- 
cedent. It  found,  further,  that  neither  of 
the  defendants  Rachel  P.  Maher  or  Paralle 
Costa  was  or  is  in  any  way  related  or  akin 
to  Matilda  Walden,  or  an  heir  of  said  de- 
cedent, or  entitled  to  any  part  of  her  estate. 
The  particular  degree  of  kinship  of  the  plain- 
tifl  and  the  successful  defendants  was  found, 
and  a  decree  'declaring  their  rights  accord- 
ingly was  entered.  See  Bstate  of  Walden,  106 
CaL  446,  137  Pac.  85.  From  this  decree  and 
from  an  order  denying  their  motion  for  a  new 
trial  the  defendants  Rachel  P.  Maher  and 
Paralle  Costa  appeaL  The  record  on  Iwth 
*ppeata  Is  embodied  In  a  bill  of  exceptions. 

fl-S]  The  Jurisdiction  of  the  court  below 
fs  assailed  by  the  appellants,  who  question 
Che  regularity  of  every  step  in  the  proceed- 
ings leading  up  to  the  publication  of  notice. 
But  since  the  appellants  themselves  appeared 


in  the  action,  and  filed  a  pleading  In  which 
they  asked  Judgment  that  they  were  entitled 
to  have  the  estate  distributed  to  them,  they 
are  In  no  position  to  make  these  objections, 
even  if  it  be  assumed  that  the  points  urged 
are  meritorious  in  themselves.  Voluntary  ap- 
pearance is  equivalent  to  personal  service. 
Code  av.  Proc.,  i  416.  "Where  the  defend- 
ant appears  and  asks  some  relief  which  can 
only  be  granted  on  the  hj-pothesls  that  the 
court  has  Jurisdiction,  It  is  a  submission  to 
the  Jurisdiction  of  the  court  as  completely  as 
if  be  had  been  regularly  served  with  process." 
2  Enc.  PL  &  Pr.,  625;  Loan,  etc.,  Co.  v.  Bos- 
ton, etc.,  Co.,  126  Cal.  418,  58  Pac.  941,  69 
Pac.  296;  Zobel  v.  Zobel,  151  Cal.  101,  90 
Pac.  191.  Whether  other  possible  claimants 
were  properly  brought  before  the  court  Is 
no  concern  of  these  appellants.  They  pre- 
sented their  claim  to  the  court  for  adjudica- 
tion as  fully  as  the  plaintiff  did  hers  (Blythe 
V.  Ayres,  102  Cal.  254,  36  Pac.  622),  and, 
having  Invoked  the  Jurisdiction,  they  are 
bound  by  its  exercise,  whether  the  result  be 
favorable  or  adverse. 

[4]  The  appellants  also  attack  the  various 
findings  which  declare  the  kinship  and  herlt* 
able  rights  of  the  plaintiff  and  the  successful 
defendants,  and  assert  that  the  court  erred 
in  admitting  evidence  bearing  on  these  find- 
ings. There  is,  however,  no  specification  of 
insufficiency  of  evidence  to  support  the  find- 
ing that  these  appellants  themselves  are  not 
related  to  the  decedent  and  have  no  interest 
in  her  estate.  This  finding  stands,  therefore, 
as  an  insuperable  bar  to  their  right  to  ques- 
tion the  propriety  of  the  determination  that 
others  are  entitled.  Having  no  Interest  them- 
selves, they  are  not  aggrieved  by  a  Judg- 
ment which  will  result  in  the  estate  bdng 
awarded  to  the  respondents.  Blythe  v.  Ay- 
res,  102  Cal.  254,  36  Pac.  522;  Estate  of 
Blythe,  110  Cal  231,  42  Paa  643;  Williams 
V.  Sav.  &  L.  Soc,  133  Cal.  360,  65  Pac.  822; 
Estate  of  Piper,  147  Cal.  607,  82  Pac.  246: 
Estate  of  Walker,  148  Cal.  162,  82  Pac.  770; 
Estate  of  Fleming,  162  CaL  524,  123  Pac.  284. 

These  considerations  dispose  of  every  con- 
tention of  the  appellants. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur:    SHAW,  J.;  ANOELLOTTI,  J. 

a«8  Cal.  7«) 
ELLIOTT  V.   SUPERIOR  COURT  OF  SAN 
BERNARDINO  COUNTY  et  aL 
(L.  A.  3940.) 

(Supreme  Court  of  California.     Dec.  4,  1914. 
Supplemental  Opinion,  Dec.  16,  1014.) 

1.  Pbohibition  (8  25»)— PETmON— DmURBKB. 
A  demurrer  to  a  petition  for  writ  of  proU- 
bltion  admits  that  the  allegations  of  the  petition 
are  true. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  |  74;    Dec.  Dig.  {  26.*] 
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2.  COBFORATIONB  (f  557*)  —  RiCKlVKBB  —  AP- 
POINTMENT BEFORE  Dissolution. 

Under  Civ.  Code,  §  305,  providing  that  the 
corporate  powers,  business,  and'  property  of  all 
corporations  formed  under  the  act  must  be  ex- 
ercised, cunducted,  and  controlled  by  a  board  of 
not  less  than  three  directors,  courts  have  no  Ju- 
risdiction to  appoint  a  receiver  of  the  entire  as- 
sets of  a  corporation,  in  an  action  for  the  price 
of  goods  sold  and  delivered. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ||  2227,  2228,  2230-2236;  Dec.  Dig. 
i  557.*) 

8.  COBPORATIONB  (|  557*)  —  Keckivebb  —  Ap- 
FOINTUENT  BEFOBE  DISSOLUTION — CONSENT. 

Consent  of  the  corporation  to  the  appoint- 
ment of  a  receiver  of  the  entire  assets  of  the 
corporation,  in  a  suit  for  price  of  goods  deliver- 
ed, void  under  Civ.  Code,  i  306,  does  not  vali- 
date the  appointment. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2227,  2228,  2230-2236:  Dec.  Dig. 
i  557.*] 

4..C0UBTB    (§    97*)— STABE    DECIBI&— Fedebal 

AND  State  Decisions. 

The  state  Supreme  Court  is  not  bound  by 
decisions  of  the  federal  Supreme  Court,  except 
in  cases  where  the  judgment  might  be  reviewed 
aa  arising  under  the  Constitution  and  laws  ot 
the  United  States.  ' 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §;  329-333 ;    Dec.  Dig.  |  97.*] 

6.  Pabtieb  (S  46*)  —  Intebtbntion  —  What 
Constitutes— "Intebvbnee.  " 

In  an  action  against  a  corporation  for  the 
price  of  goods  sold,  in  which  a  receiver  was  ap- 
pointed on  behalf  of  plaintiff  and  others  similar- 
ly situated,  a  petition  styled  a  petition  In  in- 
tervention, asking  that  a  trustee,  in  a  deed  of 
trust  on  the  property  of  the  corporation  in  favor 
of  petitioner,  be  allowed  to  sell  the  property  pur- 
suant to  the  power  therein  contained,  does  not 
make  petitioner  an  intervener,  under  Code  Civ. 
Proc  i  387. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  {  72;    Dec  Dig.  {  46.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Intervener.] 

6.  Pabtixs    (I    40*) — Intebvention— "Inteb- 

ESX." 

The  "interest"  mentioned  in  Code  Civ. 
Proa  i  387,  providing  that  at  any  time  before 
trial  any  person  who  has  an  interest  in  the  mat- 
ter in  litigation  may  intervene,  must  be  of  such 
a  direct  and  immediate  character  that  the  in- 
tervener will  either  gain  or  lose  by  the  direct  le- 
gal operation  and  effect  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §i  60-63,  66-67;    Dec.  Dig.  i  40.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interest] 

7.  Pbohibition  ({  3*)— Adequate  Remedy  at 
IiAw— BiaHT  OF  Intebvbneb. 

A  petitioner^  for  leave  to  sell  under  a  power 
in  a  trust  deed  in  a  suit  against  a  corporation 
for  goods  sold,  in  which  a  receiver  was  appoint- 
ed, who  is  not  technically  an  intervener,  and 
hence  has  no  right  to  appeal  from  the  order  ap- 
pointing the  receiver,  has  no  adequate  remedy  at 
law  defeating  his  right  to  a  writ  of  prohibition 
to  set  aside  the  appointment 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  Si  4-19;   Dec  Dig.  {  3.*] 

In  Bank.  Petition  for  probibltton  by  O. 
Edgar  Elliott  against  the  Superior  Coart  of 
the  State  of  California  for  the  County  of 
San   Bernardino   and    S.   F.   Kelley.     Writ 


granted  on  condition  that  an  Issue  of  fact,  to 
be  determined  later.  Is  found  against  respond- 
ents. 

Tyrrell,  Abrahams  ft  Brown,  ot  Los  An- 
geles, for  petitioner.  William  B.  Ogden,  of 
Los  Angeles,  for  respondents. 

• 

SULLIVAN,  a  J.  The  petitioner  has  ap- 
plied to  this  court  for  a  writ  of  prohibition 
to  arrest  proceedings  In  a  certain  action 
pending  In  the  superior  court  of  San  Ber- 
nardino county,  wherein  a  receiver  was  ap- 
pointed. The  action,  an  ordinary  one  at 
law,  entitled  "Brookings  Lumber  ft  Timber 
Co.,  a  Corp<»atlon,  Plaintiff,  t.  Gibraltar  In- 
vestment ft  Home  Building  Ca,  a  Corpora- 
tion, Defendants,"  was  brought  to  recover 
$876.56,  alleged  to  be  due  from  the  defendant 
to  plaintiff  for  goods  .  sold  and  delivered. 
Hereinafter  the  plaintiff  in  the  action  will  be 
referred  to  as  the  Brookings  Company  and 
the  defendant  as  the  Gibraltar  Company. 

At  the  time  it  filed  Its  complaint  the  plain- 
tiff moved  the  court  for  an  order  appointing 
a  receiver  of  the  assets  of  the  defendant  for 
the  benefit  of  Itself  and  all  other  persons 
similarly  situated.  The  grounds  of  the  mo- 
tion were  "that  the  plaintiff  has  no-  adequate 
remedy  at  law,  and  that  the  fund  out  of 
which  the  plaintiff  and  other  creditors  must 
look  for  the  payment  of  thdr  claims  Is  In 
danger  of  waste,  loss,  and  destruction."  On 
the  same  day  that  the  complaint  was  filed  the 
defendant  also  applied  for  the  appointment 
of  a  receiver.  Thereupon  the  court  appoint- 
ed respondent  S.  F.  Kelley  receiver  of  all  of 
the  property,  real  and  personal,  belonging  to 
the  Gibraltar  Company,  and  directed  its  of- 
ficers to  deliver  to  the  receiver  all  of  Its 
assets  of  every  kind,  including  real  and  per- 
sonal property,  moneys,  drafts,  bills  of  ex- 
change, checks,  or  other  evidences  of  Indebt- 
edness, and  all  books  of  account,  deeds, 
bonds,  mortgages,  etc  Pursuant  to  the  or- 
der appointing  him,  the  receiver  duly  quali- 
fied and  took  Into  his  custody  all  of  the 
assets  belonging  to  the  defendant  The  Gib- 
raltar Company  is  a  California  corporation 
engaged  in  the  business  of  buying  and  selling 
land,  operating  nurseries,  and  propagating 
and  selling  nursery  stock,  plants,  and  trees. 
Its  business,  carried  on  In  several  counties 
In  the  southern  part  of  the  state,  Is  very  ex- 
tensive. Its  gross  assets  exceed  in  value 
$1,000,000.  It  Is  financially  Involved,  Is  nn- 
able  to  meet  Its  obligations,  secured  or  unse- 
cured, and  Is,  In  fact.  Insolvent  The  peti- 
tioner claims  to  be  the  owner  and  holder  of 
two  notes  of  the  corporation  for  the  sum  of 
$30,000  each,  payable  on  January  1,  1914,  ex- 
ecuted In  fbvor  of  the  Midas  Frultland  Com- 
pany, and  assigned  and  Indorsed  by  that 
company  to  the  petitioner.  The  petitioner  al- 
leges that  there  Is  due  to  him  on  these  notes 
the  sum  of  $57,956.30  principal  and  an  addi- 
tional amount  In  excess  of  $8,000,  represent- 
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log  interest,  expenses,  and  attorneys'  fees; 
that  these  notes  are  secured  by  a  deed  of 
trust  beld  by  the  Citizens'  Trust  ft  Savings 
Bank,  covering  certain  land  In  San  Bernar- 
dino county,  and  including  water  certificates 
representing  water  rights  appurtenant  to  the 
land.  These  properties  are  In  the  possession 
of  the  receiver.  It  is  also  alleged  in  the  pe- 
tition that  the  Citizens'  Trust  &  Savings 
Bank,  trustee,  acting  under  the  advice  of  its 
counsel,  has  refused  to  sell  or  offer  for  sale, 
under  the  power  of  sale  contained  In  the 
deed  of  trust,  the  property  held  as  security, 
BO  long  as  the  same  remains  in  the  custody 
and  possession  of  the  receiver;  "that  upon 
this  property  are  prior  and  superior  mort- 
gage liens  held  by  divers  other  creditors  of 
the  defendant,  aggregating  $60,000 ;  that  the 
defendant  has  defaulted  in  the  payment  of 
interest  upon  the  indebtedness  secured  by 
these  mortgages;  and  that  one  of  the  mort- 
gagees has  already  commenced  foreclosure 
proceedings.  The  existence  of  these  prior 
mortgages  and  the  default  of  the  mortgagor 
in  the  payment  of  interest  thereon,  it  is  al- 
leged by  the  petitioner,  has  placed  his  rights 
and  iDterests  in  Jeopardy.  He  alleges  that 
he  la  in  danger  of  losing  all  of  his  rights 
and  interest  la  said  property  and  will  be 
pnt  to  great  expense  unless  the  property  de- 
scribed in  the  deed  of  trust  la  sold  under  the 
power  of  sale  contained  therein.  It  is  fur- 
ther alleged  that  the  receiver  has  incurred, 
and  is  now  incurring,  and  will  continue  to  in- 
cur, great  expense  in  holding,  caring  for,  and 
maintaining  the  properties  of  the  Gibraltar 
Company,  and  that  he  is  now  exercising,  and 
will  continue  to  exercise,  control  thereof. 
After  the  appointment  of  the  receiver,  the 
petitioner  herein  filed  in  the  sni)erior  court 
of  San  BemardtDO  county,  in.  the  action 
brought  by  the  Brookings  Company  against 
the  Gibraltar  Company,  an  application  styled 
by  himself  "Petition  in  Intervention,"  in 
which  he  prayed  that  the  court  "grant  and 
give  to  him  and  to  the  Citizens'  Trust  &  Sav- 
ings Bank,  the  trustee  named  in  said  deed  of 
trust,  permission  to  exercise. the  power  of 
sale  granted  in  said  deed  of  trust  and  to  sat- 
isfy the  indebtedness  secured  thereby,"  etc. 
This  petition  was  filed  by  leave  of  court  and 
was  set  for  hearing  at  a  later  date.  What 
action  htis  been  taken  by  the  court  on  this 
petition  does  not  appear.  To  the  petition  for 
the  writ  of  prohibition  the  resiwndents  have 
filed  a  demurrer  specifying  several  grounds, 
all  of  which  may  be  considered  as  embraced 
in  the  general  statement  "that  the  petition 
does  not  state  facts  sufficient  to  constitute  a 
ground  for  the  issuance  of  a  writ  of  prohibi- 
tion." The  demurrer  must  be  overruled  for 
the  reasons  herein  stated. 

[1]  Assuming  that  the  allegations  of  the 
petition  are  true,  and  for  the  purposes  of  the 
demurrer  they  must  be  taken  aa  true,  the 
superior  court  of  San  Bernardino  county  had 
no  Jurisdiction  to  appoint  a  receiver  of  the 
assets  of  the  Gibraltar  Company.    The  order 


appointing  the  receiver  is  void,  and  all  of  his 
acts  performed  in  pursuance  of  his  Illegal 
appointment  are  necessarily  void. 

[2]  Section  306  of  the  avll  Code,  found  in 
tltie  1,  pt  4,  of  that  Code,  and  which  title 
contains  provisions  applicable  to  all  corpora- 
tions formed  under  the  laws  of  this  state, 
provides: 

"The  corporate  powers,  business,  and  property 
of  .all  corporations  formed  under  this  title  must 
be  exercised,  conducted  and  controlled  by  a 
board  of  not  less  than  three  directors." 

The  court,  through  the  appointment  of  a 
receiver,  exercises  the  powers,  conducts  the 
business,  and  controls  the  property  of  the 
corporation,  which,  by  virtue  of  this  section, 
can  only  be  exercised,  conducted,  and  control- 
led by  a  board  of  directors.  There  is  no 
law  of  this  state,  nor  can  any  decision  of  our 
Supreme  Court  be  found,  which  authorizes 
a  court,  through  a  receiver,  to  take  charge 
of  the  business  and  property  of  a  corpora- 
tion before  dissolution,  dispose  of  its  assets, 
and  wind  up  its  affairs.  On  the  contrary, 
this  court  has  repeatedly  and  consistently 
held  for  more  than  50  years  last  past  that  the 
courts  have  no  Jurisdiction  to  appoint  a  re- 
ceiver of  the  entire  assets  of  a  corporation  in 
a  suit  prosecuted  by  a  private  party.  Neall 
V.  Hill,  16  Cal.  151,  76  Am.  Dec.  608;  French 
Bank  Case,  63  Cal.  496;  Smith  v.  Superior 
Court,  97  Cal.  848,  82  Pac.  822 ;  Smith  v.  Los 
Angeles  &  P.  R.  Co.,  4  Cal.  Unrep.  237,  34 
Pac.  242;  Murray  v.  Superior  Court,  129 
CaL  628,  62  Pac.  191;  Fischer  v.  Superior 
Court,  110  CaL  129,  42  Pac.  661.  As  stated 
by  this  court  in  the  French  Bank  Case,  su- 
pra: 

"There  is  no  Jurisdiction  vested  in  courts  of 
equity  to  appoint  a  receiver  of  the  property  of  a 
corporation  in  a  suit  prosecuted  by  a  private 
party.  This  la  only  to  say  that  there  is  no  Ju- 
risdiction vested  in  these  courts  in  such  a  case 
to  dissolve  a  corporation,  for  the  power  of  a  re- 
ceiver, when  pnt  in  motion,  of  necessity  super- 
sede* the  corporate  power.  It  necessarily  diih 
places  the  corporate  management  and  substitutes 
its  own.  •  •  *  There  is  no  statute  of  this 
state,  none  to  which  we  have  been  pointed, 
which  undertakes  to  confer  uiwb  a  private  per- 
son, either  as  stockholder  or  creditor,  the  right 
to  maintain  an  action  to  dissolve  a  corporation 
upon  the  ground  that  it  is  insolvent,  or  to  ob- 
tain relief  by  seizing  its  property  out  of  the 
hands  of  its  constituted  management  and  pladng 
it  in  the  hands  of  a  receiver." 

If,  as  stated  in  this,  a  court  of  equity  has 
no  power  to  appoint  a  receiver  of  the  assets 
of  a  corporation,  certainly  a  court,  in  a  com- 
mon-law action,  for  goods  sold  and  delivered, 
has  no  such  power. 

[3]  The  fact  that  the  Gibraltar  Company 
consented  to  the  appointment  of  a  receiver  is 
immateriaL  Such  consent  did  not  and  could 
not  confer  Jurisdiction  upon  the  court  to 
make  the  appointment.  A  corporation  cannot 
in  this  indirect  manner  destroy  itself.  It 
cannot  put  beyoiid  its  reach  the  power  to  do 
that  for  which  it  was  created.  It  is  the 
creature  of  the  law,  and  its  powers  must 
be  exercised  in  the  manner  prescribed  by  law 
and  not  otherwise.     If  it  wishes  to  die.  It 
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may  do  ao,  bat  only  In  the  way  ordained  by 
law.  It  must  first  satisfy  and  discharge  aU 
claims  and  demands  against  It.  Two-thirds 
of  its  members  or  stockholders  mnst  resolve 
npon  dissolution,  and  the  provisions  of  title 
6,  pt  8,  of  the  Code  of  Civil  Procedure,  relat- 
ing to  the  voluntary  dissolution  of  corpora- 
tions, must  be  complied  with.  If  it  must  be 
put  to  death  against  its  will,  then  the  state, 
and  not  a  private  party,  must  Institute  pro- 
ceedings with  that  object  in  view.  In  Smith 
V.  Superior  Court,  supra,  this  court  was  ask- 
ed to  review  an  order  of  the  superior  court 
of  Los  Angeles  county  appointing  a  receiver 
In  an  action  brought  by  the  California  Bank 
against  the  Los  Angeles  &  Padflc  Railroad 
Company  to  recover  Judgment  upon  an  unse- 
cured promissory  note.  As  In  the  case  now 
under  consideration,  the  plaintiff  In  that  case 
applied  for  and  the  defendant  consented  to 
the  appointment  of  a  receiver,  and  the  court 
made  the  appointment.  Yet  this  court  held 
that  the  order  appointing  the  receiver  was 
void  and  In  excess  of  the  Jurisdiction  of  the 
superior  court  In  passing  upon  the  appli- 
cation for  a  writ  of  certiorari,  referring  to 
the  order  appointing  the  receiver,  this  court 
(Department  2),  speaking  through  Justice  De 
Haven,  said: 

"We  are  unable  to  distingalBh  the  action  In 
which  the  order  under  review  was  made  from 
that  of  the  French  Bank  Case,  63  Cal.  495.  It 
was  there  held  that  the  appointment  of  a  re- 
ceiver in  Bucb  an  action  was  unauthorized  and 
void,  and  should  be  annulled  on  certiorari.  The 
only  relief  to  which  the  plaintiff  in  the  case  o( 
CaUforsia  Bank  v.  Los  Angeles  &  Pacific  Rail- 
way Co.,  was  entitled  to  was  a  judgment  against 
the  defendant  railroad  company  for  the  amount 
alleged  to  be  due  upon  the  promissory  notes'  of 
which  the  plaintiff  therein  was  alleged  to  be  the 
owner,  and  in  such  an  action,  upon  the  facts  be- 
fore i^  the  court  was  without  power  to  appoint 
a  receiver.  The  allegations  of  the  complaint,  to 
the  effect  that  the  corporation  was  insolvent,  and 
that  other  creditors  were  threatening  to  sue 
the  defendant  railroad,  and  that  said  defendant 
had  no  property  out  of  which  the  plaintiff  would 
be  able  to  satisfy  any  judgment  it  might  ob- 
tain, and  that  the  action  was  brought  in  behalf 
of  the  plaintiff  and  all  other  creditors  of  the 
defendant  railroad  who  were  willing  to  come  in 
aa  plaintiffs,  did  not  change  the  essential  char- 
acter of  the  action  from  one  at  law  to  recover 
upon  an  unsecured  indebtedness  to  one  in  which, 
according  to  the  usages  of  courts  of  equity,  a  re- 
ceiver may  be  appointed;  nor  would  the'  con- 
sent of  the  defendant  railroad  to  the  appoint- 
ment of  the  receiver  at  all  affect  the  right  of 
any  creditor  aggrieved  thereby  to  have  the  or- 
der appointing  such  receiver  annulled  in  a 
proceedmg  of  this  character." 

In  Smith  ▼.  Los  Angeles  F.  R.  Co.,  supra, 
referring  to  the  same  order  appointing  a  re- 
ceiver made  In  California  Bank  v.  Log  An- 
geles 4  P.  R.  Co.,  this  court  said: 

"The  order  being  void,  it  may  be  disregarded. 
If  the  order  is  absolutely  void,  it  is  a  nullity, 
and  can  be  attacked  in  any  proceeding.  That  it 
is  absolutely  void  was  clearly  demonstrated 
when  the  matter  was  before  the  court  in  de- 
partment in  Smith  v.  Superior  Court,  supra." 

[4]  In  support  of  their  contention  that  the 
Buperlor  court  had  Jurisdiction  to  appoint 
the  receiver,  the  respondents  dte  a  number 


of  cases  wherein  the  federal  courts  have  de- 
cided that  In  an  ordinary  action  at  law  an  in- 
solvent corporation  may  confer  Jurisdiction 
upon  the  court  to  appoint  a  receiver  by  mere- 
ly consenting  .to  the  appointment  These 
authorities  are  not  binding  upon  the  courts 
of  this  state.  Our  state  Supreme  Court  la 
not  even  bound  by  the  decisions  of  the  Su- 
preme Court  of  the  United  States,  except  in 
cases  where  the  judgment  of  thla  court  may 
be  reviewed  by  writ  of  error  to  the  United 
States 'Supreme  Court  Such  review  la  per- 
missible only  In  cases  arising  under  the  Con- 
stitution and' laws  of  the  United  States.  The 
case  of  Brookings  Co.  ▼.  Gibraltar  Co. 
presents  no  question  which  can  possibly  come 
within  the  exception.  Under  .the  circum- 
stances, this  court  is  bound  to  decide  accord- 
ing to  its  own  Judgment  and  follow  its  own 
decisions,  regardless  of  the  dedalons  of  the 
federal  courts. 

[t]  It  is  claimed  by  respondents  that  Inas- 
much as  the  petitioner  herein  filed  a  "peti- 
tion In  Intervention"  in  the  superior  court  In 
the  action  commenced  by  the  Brooking^  Com- 
pany against  the  Gibraltar  Company,  where- 
in he  prayed  for  an  order  authorizing  the 
sale  by  the  trustee  of  the  property  described 
In  the  deed  of  trust  given  to  secure  the  notes 
alleged  to  be  held  by  him,  that  he  thereby  be- 
came a  party  to  the  action,  and  ttiat  his  only 
remedy  was  by  appeal  from  the  order  ap- 
pointing the  receiver,  and  which  right  he  has 
lost  by  the  lapse  of  time.  There  Is  nothing 
In  this  contention.  The  petitioner  here  did 
not  Intervene  In  the  action  In  the  court  be- 
low In  the  sense  In  which  the  word  "Inter- 
vention" is  used  In  our  Code.  His  petition, 
though  styled  a  petition  in  intervention.  Is 
Improperly  so  called.  By  filing  the  same  he 
did  not  become  a  party  to  the  action.  A  per- 
son may  Intervene  In  an  action  who  has  an 
Interest  In  the  matter  in  litigation,  or  In  the 
success  of  either  of  the  parties,  or  an  Inter- 
est against  both.  An  intervention  takes  place 
when  a  third  person  is  permitted  to  become 
a  party  to  an  action  or  proceeding  between 
other  persons,'  either  by  Joining  the  plaintUT 
in  claiming  what  is  sought  by  the  complaint;  . 
or  by  uniting  with  the  defendant  in  resist- 
ing the  claims  of  the  plaintiff,  or  by  demand- 
ing anything  adversely  to  both  plaintiff  and 
defendant  Section  387,  Code  Civ.  Proc.  The 
petitioner  did  not  have  any  Interest  In  the 
matter  in  litigation,  to  wit,  plaintiff's  claim 
for  goods  sold,  or  In  the  success  of  either  of 
the  parties,  or  an  interest  In  the  matter 
against  both.  He  did  not  dispute  the  plaln- 
tifTs  dalm,  which  may  or  may  not  be  due. 
He  did  not  ask  to  Join  with  the  plaintiff  ta 
claiming  what  the  plaintiff  sought  In  bis 
complaint,  nor  did  be  ask  the  right  to  unite 
with  the  defendant  in  resisting  the  defend- 
ant's claim,  nor  did  he  demand  anything  ad- 
versely to  both  plaintiff  and  defendant  as  to 
the  subject  of  the  action.  He  therefore  did 
not  Intervene  or  become  a  party  to  the  actlpn. 
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Isaacs  ▼.  Jones,  121  Cal.  267,  03  Pac.  793, 
1101. 

[I]  The  interest  mentioned  in  the  Code 
wbich  entitles  a  person  to  intervene  in  a 
suit  iDetween  other  persons  must  be  in  the 
matter  in  litigation  and  ot  such  a  direct  and 
immediate  character  that  the  intervener  will 
either  gain  or -lose  by  the  direct  legal  op- 
eration and  effect  of  the  Judgment 

[7]  As  the  petitioner  did  not  become  a  par- 
ty to  the  action  by  intervention  or  otherwise, 
he  had  no  right  to  appeal  from  the  order 
appointing  a  receiver.  .  Having  no  such  right, 
respondents'  contention  that  petitioner's  ap- 
plication must  be  denied  because  be  had  a 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law  by  appeal  to  the  Su- 
preme Court  is  unfounded.  Even  if  the 
petitioner  had  by  intervention  become  a  party 
to  the  proceeding  in  the  superior  court,  and 
had  a  right  to  appeal  from  the  order  ap- 
pointing the  receiver,  yet  his  remedy  by  ap- 
peal would  not,  under  the  circumstances 
of  this  particular  case,  have  been  plain, 
speedy,  and  adequate,  and  a  writ  of  prohi- 
bition would  lie.  Havemeyer  v.  Superior 
Court,  84  Cal.  327,  24  Pac.  121,  10  U  R.  A. 
627,  18  Am.  St  Rep  192;  White  T.  Superior 
Court,  126  Cal.  245,  58  Pac.  450;  Glide  T. 
Superior  Court  147  CaL  21-29,  81  Pac.  225; 
Dungan  v.  Superior  Court  149  CaL  98-103, 
84  Pac.  767,  117  Am.  St  Rep.  U9. 

It  follows  from  the  foregoing  that  the  de- 
murrer to  the  petition  for  a  writ  of  prohibi- 
tion must  be,  and  the  same  Is,  overruled. 

This  opinion  is  not  to  be  construed  as  an 
authority  opposed  to  the  appointment  of  a  re- 
ceiver of  specific  property  of  a  corporation, 
where  such  appointment  would  be  proper 
under  section  564  of  the  Code  of  Civil  Proce- 
dure in  certain  actions  between  private  par- 
ties. Our  views  must  be  taken  as  applying 
to  an  action  of  the  kind  now  before  the  court 
and  not  as  applicable  to  all  kinds  ot  cases 
against  corporations. 

At  the  time  the  respondents  filed  ttaelr  de- 
murrer, they  also  filed  an  answer  to  the 
petition.  The  answer  fails  to  state  facts  so.!- 
flcient  to  constitute  a  defense,  except  in  one 
particular.  The  petitioner  alleges  that  he 
is  the  owner  and  holder  of  two  certain  prom- 
issory notes  of  the  Gibraltar  Company  for 
$30,000,  payable  by  the  terms  thereof  to  the 
Midas  Fruitland  Company,  and  by  the  lat- 
ter indorsed  and  assigned  to  the  petitioner. 
The  respondents  in  their  answer,  for  want 
of  information  or  l>elief  upon  the  subject 
deny  this  allegation.  An  issue  ot  fact  is  thus 
raised.  To  determine  this  issue,  the  court 
will  take  testimony  on  the  14th  instant  in 
San  Francisco.  If  the  issue  be  determined 
adversely  to  respondents,  then  a  peremptory 
writ  of  prohibition  will  issue  as  prayed  for. 
But,  if  the  issue  be  determined  against  the 
petitioner,  then  bla  petition  will  b«  doiled 


for  his  failure  to  show  any  beneficial  inter 
est  in  the  subject-matter  ot  the  litigation. 

We  concur:  HENSHAW,  J.;  SLOSS,  X; 
ANGELLOTTI,  J.;  SHAW,  J.;  LORIGAN, 
J.;   MELVIN,  J. 

Supplemental  Opinion. 

PER  CURIAM.  In  the  above-entitled  pro- 
ceeding the  court  in  its  opinion  heretofore 
filed,  overruled  respondents'  demurrer  to  the 
petition  herein  and  decided  that  the  answer 
of  the  respondents  to  said  petition,  filed  with 
their  demurrer,  with  one  exception  did  not 
state  facts  sufiident  to  constitute  a  defense. 
That  exception  arose  out  of  the  allegation, 
contained  in  the  petition  and  denied  in  the 
answer,  that  the  petitioner  was  the  owner 
and  holder  ot  two  certain  promissory  notes 
of  the  Gibraltar  Investment  &  Home  Build- 
ing Company  for  |30,000  each,  described  in 
the  petition.  The  trial  of  the  issue  as  to  the 
ownership  of  these  notes  was  set  for  the 
14tb  Inst  Before  the  day  set  the  petitioner 
and  respondents  filed  a  stipulation  effective 
for  the  purposes  of  this  proceeding  only  in 
which  they  agreed  that  the  petitioner  is  the 
owner  and  holder  ot  the  notes  in  question. 

Now,  therefore,  in  accordance  with  our 
opinion  heretofore  filed  herein,  it  is  by  the 
court  ordered  and  adjudged  as  follows: 

1.  That  the  order  of  the  superior  court  ot 
the  county  of  San  Bernardino  made  in  that 
certain  action  pending  in  that  court  entitled 
"The  Brookings  Timber  &  Lumber  Company, 
a  Corporation,  Plaintiff,  v.  The  Gibraltar 
Investment  &  Home  Building  Company,  a 
Corporation,  Defendant"  appointing  S.  F. 
Kelley  receiver  ot  the  assets  of  said  Gi- 
braltar Investment  ft  Home  Building  Com- 
pany, is  null  and  void,  and  was  made  by 
said  superior  court  without  and  in  excess  of 
its  Jurisdiction. 

2.  That  all  acts  performed  by  said  court 
or  by  the  Judge  thereof  in  relation  to  said 
recelTer,  his  appointment  or  duties,  and  all 
acts  of  said  S.  F.  Kelley  performed  under 
or  by  virtue  of  said  order  of  appointment 
as  such  receiver,  are  and  each  ot  them  is 
void. 

8.  Tliat  a  peremptory  writ  ot  prohibition 
issne  out  ot  this  court  directed  to  the  Su- 
perior court  of  San  Bernardino  county  and 
the  Judge  thereof  and  said  S.  F.  Kelley,  ar- 
resting all  proceedings  in  said  action  entitled 
"The  Brookings  Timber  &  Lumber  Company, 
a  Corporation,  Plaintiff,  v.  The  GibralUr 
Investment  &  Home  Building  Company,  a 
Corporation,  Defendant"  in  so  far  as  they 
relate  to  said  receiver,  his  powers  and  dtt*- 
ties,  and  absolutely  restraining  said  superior 
court  and  the  Judge  thereof,  and  said  S.  «'. 
Kelley,  from  doing  any  act  or  tiling  or  per- 
forming any  function  whatever  by  reason  or 
by  virtue  of  or  under  said  order  appointing 
said  receives. 
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(2S  Cal.  A.  «4E) 

PBOPLB  T.  DRENNAN.     (Cp.  265.) 

(District  Court  of  Appeal,  Third  District,  Cali- 

fomia.     Oct  31,  1914.) 

1.  Rafc   (S   52*)— Assault  with    Intbnt  to 

RaPB— SUTFICIENCT    OF   EVIDENCE. 

On  a  trial  for  assault  with  intent  to  rape 
a  girl  eight  years  old,  her  testimony  that  she 
protested  against  accused's  conduct  supported 
a  jury  finding  that  his  acts  were  against  her 
consent. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  if  71-74,  76 ;   Dec.  Dig.  {  52.»] 

2.  RAPB    (I    60*)— AflSAULT    WITH    IRTKNT    to 

Bapb— Elements. 

A  conviction  for  assault  with  intent  to  rape 
was  supported  by  jury  findings  that  accused  at- 
tempted to  have  sexual  intercourse  with  a  girl 
eight  years  old,  and  that  his  acts  were  against 
her  consent. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  {  101 ;    Dec.  Dig.  |  60.*] 

Appeal  from  Superior  Court,  SacrameDto 
County;    N.  D.  Amot,  Judge. 

Robert  Drennan  was  convicted  of  assault 
with  intent  to  commit  rape,  and  he  appeals. 
Affirmed. 

J.  M.  Inman,  of  Sacramento,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

HART,  J.  The  defendant  was  charged  by 
information  filed  in  the  superior  court  of  Sac- 
ramento county  with  the  crime  of  rape  upon 
a  female  under  the  age  of  18  years,  and  upon 
a  trial  for  said  offense  was  convicted  of  the 
crime  of  assault  with  intent  to  commit  rape. 
He  appeals  from  the  judgment  and  the  order 
denying  him  a  new  trial. 

The  record  before  us  consists  entirely  of 
the  clerk's  transcript,  embracing  the  minutes 
of  the  court,  the  Instructions,  verdict,  etc., 
and  a  transcript  of  the  testimony.  No  briefs 
on  behalf  of  either  the  appellant  or  the  re- 
spondent have  been  filed  nor  was  the  cause 
orally  argued. 

We  have,  however,  taken  the  pains  to  ex- 
amine the  testimony,  the  Instructions,  and 
the  rulings  of  the  court  upon  questions  in- 
volving the  admissibility  and  nonadmissi- 
bility  of  certain  testimony,  to  the  allowance 
of  which  objections  were  made  and  excep- 
tions reserved,  and  our  conclusion  la  that 
the  defendant  was  in  all  respects  given  a  fair 
and  legal  trial,  and  that  the  verdict  appears 
to  be  justified. 

[1,2]  The  record  discloses  that,  although 
the  prosecutrix  was  but  a  little  over  eight 
years  of  age,  she  protested  against  the  con- 
duct of  the  defendant,  which  formed  the 
basis  of  the  charge  In  the  information.  From 
this  testimony  the  Jury  were  justified  in  find- 
ing that  the  defendant's  acts  were  against 
the  consent  of  the  prosecutrix,  and  such  find- 
ing, together  with  the  finding  that  the  de- 
fendant actually  attempted  to  have  sexual 
intercourse  with  the  child,  if,  indeed,  he  did 
not  succeed  in  doing  so,  is  a  sufficient  pred- 


icate of  the  conclusion  reached  by  the  jury 
that  the  crime  committed  by  the  accused  was 
that  of  an  assault  with   intent  to  commit 
rape.    People  v.  Akin,  143  Pac.  795. 
The  judgment  and  the  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUB' 
NETT.  J, 

'°°°°°"™  (25  Cal.  A.  «38) 

ADAMS  V.  GERia.    (Civ.  1255.) 
(District  Ck>urt  of  Appeal,  Third  District  Cali- 
fornia.   Oct  80,  1914.) 

1.  Account  Stated  (I  19*)— Account  — 
Fraud  —  FINDINGS  —  SuinciENOT  of  Evi- 
dence. 

In  an  action  on  an  account  stated,  evidence 
held  to  support  a  finding  that  the  account  was 
fairly  stated,  and  there  was  no  fraud  or  false 
representations  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  §{  91-93;   Dec.  Dig.  {  19.»] 

2.  Account  Stated  (J  11*)  —  Action  —  Mis- 
takes—Cobrection. 

In  an  action  upon  an  account  stated,  evi- 
dence of  omissions  and  errors  therein  is  admis- 
sible, and  the  specific  items  questioned  may  be 
adjusted  without  reopening  the  whole  account 

[Ed.  Note. — For  other  cases,  see  Account  Stat- 
ed, Cent  Dig.  §{  61-72;    Dec  Dig.  |  11.*] 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty;   H.  D.  Burroughs,  Judge. 

Action  by  Elvin  Adams  against  C.  Gerlg 
on  an  account  stated.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

R.  M.  Rankin,  of  Susanvllle,  for  appellant. 
Pardee  &  Pardee,  of  Susanvllle,  for  respond- 
ent 

BURNETT,  J.  An  examination  of  the 
record  shows  Justification  for  the  following 
statement  of  facts  made  by  respondent: 

"Plaintiff  and  his  wife  were  hired  by  the  de- 
fendant to  work  upon  the  latter's  farm  in  Las- 
sen county,  the  plamtiff  to  do  general  farm  work, 
and  his  wife  to  do  housework.  They  commenced 
work  under  this  employment  April  8,  1909,  and 
continued,  with  some  intervals  of  lost  time,  un- 
til September  21,  1911.  The  agreed  wages  for 
Mrs.  Adams  were  $16  per  month,  or  50  cents 
per  day,  at  all  times  except  during'  haying  and 
harvesting,  when  she  was  to  have  $30  per 
month,  or  $1  per  day.  There  is  some  conflict  as 
to  plaintiff's  ordinary  wages;  he  says  the  agree- 
ment was  $40  per  month  while  defendant  as- 
serts the  wages  were  to  be  $35  per  month.  But 
there  is  no  dispute  that  his  pay  was  to  be  $2 

ger  day  during  haying  and  $2.50  per  day  during 
arvest  In  October,  1911,  after  the  termina- 
tion of  the  employment,  the  parties  attempted 
to  settle  at  the  defendant's  farm ;  but  they 
could  not  agree  as  to  the  state  of  their  accounts, 
and  at  the  suggestion  of  the  defendant  they 
went,  on  October  23,  1911,  to  Bieber's  store  at 
McArthur,  in  Shasta  county,  to  have  R.  E. 
Dunlap,  the  manager  of  that  store,  help  them  to 
settle.  So  they  submitted  their  various  mem- 
oranda to  Mr.  Dunlap,  and  he  prepared  for 
them  a  statement  of  the  account,  showing  a  bal- 
ance due  the  plaintiff  of  $1,192.73.  Dunlap 
was  entirely  disinterested,  and  did  not  influpnoe. 
or  attempt  to  influence,  either  party.  Defend- 
ant signed  the  statement  of  account,  certifying 
that  he  owed  the  plaintiff  the  balance  therein 
stated,  his  signature  being  by  mark  and  wit- 
nessed by  Dunlap." 


*For  oUwr  ca««s  «••  same  topic  and  section  NUMBER  la  Dec.  Die  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Ii>dez«i 
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There  was  a.  clerical  error  of  $25  In  the  ac- 
count, and  some  items  were  Inadyertently 
oiDitted  from  the  settlement.  These  Items  are 
oeDtloned  in  the  findings  and  were  taken  into 
aewont  in  arriving  at  the  amount  of  Judg- 
ment given  to  plaintiff.  "After  the  state- 
ment of  the  account,  and  before  the  plaintiff 
laed,  the  sum  of  $426.40  was  paid  on  account 
by  the  defendant.  The  plaintiff  commenced 
Us  action  August  9, 1012,  basing  it  on  the  ac- 
count stated." 

Defendant  by  his  answer  denied  that  the 
account  was  stated,  and  alleged  that  plain- 
tiff and  Dunlap  presented  the  account  to  de- 
fendant and  requested  him  to  sign  it  and,  up- 
<m  his  objection,  urged  and  persuaded  him 
.to  sign  it,  and  falsely  and  fraudulently  rep- 
resented to  him  that  it  was  true  and  cor- 
rect It  la  farther  alleged  that  the  account 
Is  not  correct ;  "that  mistakes  were  made  In 
the  compntatlon  of  wages  of  plaintiff  and  his 
wife;  that  it  does  not  contain  all  the  cash 
or  mercbandise  received  by  plaintiff  from  de- 
fendant; and  that  many  items  of  account 
were  omitted  therefrom."  The  cause  was 
tried  upon  the  Issues  as  thus  presented,  the 
fullest  opportunity  being  afforded  to  show 
the  Inaccuracy  of  said  account  or  that  fraud 
or  improper  lofluence  was  practiced,  and  the 
court  gave  Judgment  to  plaintiff  for  $723.12, 
and  found  that  "the  account  was  stated  as 
alleged  by  plaintiff;  that  it  was  fairly  stated, 
and  no  frand  was  perpetrated,  and  no  false 
representations  were  made  by  plaintiff  or  any 
one  acting  for  htm;  but  that  all  mistakes 
were  mntual." 

[1]  The  appeal  is  from  the  judgment  The 
finding  of  the  court  as  to  the  absence  of 
fraud  and  the  fairness  of  the  transaction  cul- 
minating in  the  said  statement  of  account  is 
abundantly  supported.  Indeed,  as  claimed 
by  respondent,  the  testimony  of  the  defendant 
himself  would  be  sufficient  for  that  purpose, 
and  the  account  of  the  settlement  and  of  the 
sorronnding  circumstances  given  by  Mr.  Dun- 
lap,  an  entirely  disinterested  witness,  could 
lead  the  court  to  no  different  conclusion. 

[2]  The  cmly  other  question  of  moment  is 
whether  it  was  proper  for  the  court,  upon  an 
action  for  account  stated,  to  allow  evidence 
of  amissions  and  errors  therein  and  to  And 
in  favor  of  plaintiff  in  accordance  with  the 
developed  facts.  As  to  this,  under  the  deci- 
sions, there  can  be  no  kind  of  doubt 

The  rule  is,  as  stated  in  Branger  ▼.  Cheva- 
lier, 9  Cal.  353,  as  follows: 

"Accounts  stated  may  be  opened,  and  the 
whole  account  taken  de  novo,  for  gross  mistake, 
in  come  cases.  *  •  *  Bnt  this  can  only  be 
done  when  the  gross  error  affects  all  the  items 
of  the  transaction."  When  "the  clear  mistake 
only  affects  a  portion  of  the  items  of  the  stated 
account,  it  will  be  permitted  to  stand,  except  In 
BO  far  as  it  can  be  impugned  by  the  party  alleg- 
ing the  error.  And  when  the  party  who  seeks 
to  go  behind  the  stated  account  goes  into  par- 
ticulars, and  specifies  the  items  improperly 
charged  or  omitted,  he  is  conlined  to  those  items, 
and  the  ronainder  of  the  account  must  stand." 


In  Carpenter  v.  Kent,  101  N.  T.  691,  5  N. 
E.  787,  the  same  question  was  considered, 
and  the  court  said: 

"We  do  not  think  that  the  defendants  had  the 
right  to  have  the  whole  account  opened,  but 
that  they  were  bound  by  the  account  actaally 
settledj  unless  they  could  show  some  mistake  or 
fraud  m  the  settlement  Where  an  account  has 
thus  been  adjusted  by  the  parties,  if  any  mistake 
is  subsequently  discovered,  the  whole  account 
need  not  be  opened  and  readjusted,  but  the  mis- 
take can  be  corrected  and  the  rights  of  the  par- 
ties readjusted  as  to  such  mistake." 

It  Is  useless  to  multiply  quotations,  but,  as 
sustaining  the  same  doctrine,  we  may  men- 
tion the  following  additional  authorities: 
Tuggle  V.  Minor,  76  Cal.  100,  18  Pac.  131; 
Convllle  V.  Shook,  144  N.  Y.  688,  39  N.  B. 
405 ;  Story's  Equity  (Isth  Ed.)  {g  523  to  526; 
1  R.  a  L.  p.  220. 

Under  the  Issues  as  made  by  the  complaint 
and  answer,  the  court  very  properly  allow- 
ed, therefore,  said  account  to  be  surcharged 
and  falsified,  and  directed  Judgment  In  fav- 
or of  plaintiff  for  $723.12,  instead  of  $766.- 
40,  as  claimed. 

The  findings  of  fact  are  supported,  they 
are  within  the  issues,  and  they  in  turn  sup- 
port the  Judgment,  and  we  have  discovered 
no  reason  for  interfering  with  the  conclu- 
sion of  the  lower  court 

The  Judgment  is  affirmed. 

We  concur:    CHIPMAN,  P.  X;   HABT.  J. 

^"'^''^^  (26  Cal.  A.  «41) 

ASBESTOS  MPG.  &  SUPPLY  CO.  v.  AMER- 
ICAN BONDING  CO.  OF  BALTI- 
MORE et  al.     (Civ.  1317.) 
(District    Court    of    Appeal,    Third    District, 
California.    Oct.  30,  1914.) 

Statutis  (i  267*)— Betboaotivk  Opbbation— 

Chanob  in  Pbocbdube. 

St  1911,  p.  1422,  extending  the  time  with- 
in which  a  person  claiming  under  a  bond  given 
for  the  construction  of  municipal  improvements 
shall  file  his  statement  of  claim  and  institute 
suit  thereon,  applies  in  a  case  where  the  bond 
was  executed  before  the  amending  act  was  pass- 
ed, bnt  the  work  was  completed  and  the  claim 
filed  thereafter,  since  it  was  a  mere  change  in 
procedure  not  affecting  the  right  or  the  remedy. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  U  350-359;   Dec.  Dig.  i  267.»] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Muras- 
ky.  Judge. 

Action  by  the  Asbestos  Manufacturing  & 
Supply  Company  against  the  American  Bond* 
ing  Company  of  Baltimore  and  others.  Judg- 
ment for  platDtiff,  and  defendant  American 
Bonding  Company  of  Baltimore  appeals.  Af- 
firmed. 

H.  A.  Van  C.  Torchlana,  of  San  Francisco, 
for  appellant  Mastlck  &  Partridge,  of  San 
Francisco,  for  respondent. 

BURNETT,  J.  The  action  is  against  ap- 
pellant American  Bonding  Company  of  Bal- 
timore as  surety  npon  a  bond  given  by  the 
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LennlK-Bapple' Engineering  Company  for  the 
doing  of  public  work  In  the  city  and  county 
of  San  Francisco.  The  bond  was  given  pur- 
suant to  a  statute  enacted  in  1897  requiring 
that  the  person  seeking  relief  under  the  bond 
shall  file  with  the  (ward  of  public  works  a 
▼erifled  statement  of  his  claim  within  30 
days  from  the  time  such  work  is  completed, 
and  providing,  further,  that  suit  may  be  filed 
by  such  claimant  within  90  days  after  the 
filing  of  such  claim.  The  work  here  was 
completed  prior  to  February  26,  1912,  but 
the  claim  was  not  filed  until  April  12,  1912, 
and  the  suit  was  begun  July  18,  1912.  But, 
while  the  statute  In  force  at  the  time  of  the 
execution  of  the  contract  required  the  filing 
of  the  claim  and  the  commencement  of  the 
action  as  stated  above,  in  1911  (Stats.  1911, 
p.  1422)  the  said  act  was  amended  and  said 
respective  periods  were  extended,  and  it  is 
conceded  by  said  appellant  "that  if  the  act 
of  1911  is  operative  in  this  case,  the  claim 
was  properly  filed  and  the  suit  commenced 
within  proper  time."  It  is  Insisted,  however, 
that  "the  amendatory  act  of  1911  should  not 
be  construed  as  being  retroactive  and  the 
provisions  of  the  act  In  force  when  the  twnd 
was  executed  should  be  considered  the  sole 
criterion." 

Respondent,  thongh,  calls  attention  to  sev- 
eral decisions  directly  in  point  that  support 
the  view  taken  by  the  trial  court  Appellant 
has  not  seen  fit  to  notice  any  of  these  cases, 
although  it  is  stated  tliat  they  were  relied 
upon  in  the  trial  court  We  content  ourselves 
with  spedflc  reference  to  only  three  of  those 
cited. 

In  Bear  Lake  ▼.  Garland,  164  U.  S.  1,  17 
Sup.  Ct  7,  41  L.  Ed.  327,  the  question  Involv- 
ed an  amendment  providing  an  extension  of 
time  for  the  foreclosure  of  a  mechanic's  lien 
and  Mr.  Justice  Peckham,  delivering  the 
opinion  of  the  court,  said: 

"The  mere  enlargement  of  the  time  in  which 
to  commence  the  action,  at  least  in  a  case 
where  the  time  had  not  yet  arrived  in  wbich  to 
file  any  statement  of  the  plaintiff's  claim  for 
a  lien,  does  not  affect  any  right  or  remedy 
provided  for  in  the  old  act.  The  right,  as  that 
term  is  used  in  the  statute,  consisted  of  the 
right  of  sale  of  the  property  in  order,  if  neces- 
sary, to  obtain  payment  of  the  money  due  the 
contractor.  The  remedy  consisted  of  the  tak- 
ing of  certain  proceedmgs  by  which  this  sale 
was  to  be  accomplished.  Prior  to  the  arrival 
of  the  time  when  one  of  these  steps  was  to  be 
taken  an  alteration  of  the  statute  by  which  the 
time  to  take  that  step  might  be  enlarged  was 
not  an  alteration  of  the  tight  or  of  the  remedy, 
as  those  terms  are  used  in  the  statute,  nor  did 
it  in  any  way  affect  either;  it  was  simply  an 
alteration  of  the  mere  procednre  in  the  course 
of  an  employment  of  a  remedy,  the  remedy  itself 
remaining  untouched  or  unaffected  by  such  alter- 
ation. In  this  case  such  an  enlargement  of  time 
to  commence  an  action  was  given  before  the 
time  had  arrived  in  which  the  action  could  have 
been  commenced  unde^  the  old  statute." 

It  was  therefore  held  that  the  new  act  ap- 
plied to  plaintiCTs  case.  In  this  Instance  It 
may  likewise  be  said  that  the  enlargement 
of  tile  time  for  filing  the  claim  and  beginning 


the  action  was  made  before  the  time  had  ar- 
rived In  which  either  of  said  steps  could  be 
taken  under  the  old  statute,  and  in  principle 
the  two  cases  are  not  distinguishable. 

A  later  case  is  National  Surety  Co.  v. 
Architectural  Decorating  Co.,  226  U.  S.  276, 
33  Sup.  Ct  17,  57  I*  Ed.  221.  Therein  the  ac- 
tion was  brought  on  a  bond,  under  a  Minne.so- 
ta  statute,  providing  that, the  pwrtles  execut- 
ing the  bond  shall  be  liable,  with  the  condi- 
tion that  the  claimant  serve  notice  within  90 
days  after  he  finishes  his  work.  After  the 
bond  had  been  executed  and  delivered,  the 
statute  was  amended  so  that  time  for  service 
of  the  notice  was  extended.  The  daimant 
served  a  notice  which  was  late  according  to 
the  time  limit  provided  in  the  original  statute 
but  was  within  the  time  limit  as  extended 
by  the  amendment  The  United  States  Su- 
preme Court  held  that  the  extension  of  time 
operated  merely  as  a  modification  of  the  rem- 
edy and  did  not  impair  the  pbllgation  of  the 
contract,  the  court  saying: 

"The  decision  must  turn,  we  think,  npon  the 
familiar  distinction  t>etween  a  law  which  en- 
larges, abridges,  or  modifies  the  obligation  of 
a  contract  and  a  law  which  merely  modifies  the 
remedy,  by  changing  the  time  or  the  method 
in  which  the  remedy  shall  be  pursued,  without 
substantial  interference  with  the  obligation  of 
the  contract  itself.  *  *  *  In  the  case  now 
before  us,  we  agree  with  the  Minnesota  Su- 
preme Court  in  the  view  that  the  requirement 
of  a  preliminary  notice  to  the  obligors  as  a  con- 
-dition  precedent  of  an  action  upon  the  bond 
affects  the  remedy  and  not  the  substantive 
agreement  of  the  parties,  and  although  the 
statute  as  it  stood  when  the  bond  was  given 
•  •  •  must  *  *  •  be  treated  as  if  writ- 
ten into  the  contract,  it  still  imposed  a  condi- 
tion not  upon  the  obligation,  but  only  upon  the 
remedv  for  breach  of  the  obligation.  Therefore 
the  subsequent  statute  *  *  •  effected  merely 
a  change  in  the  remedy,  without  substantitd 
modification  of  the  obligation  of  the  contract" 

The  case  of  KerckhoflT-Cuzner  Mill  Co.  t. 
Olmstead,  85  Cal.  80,  24  Pac.  648,  Involved 
the  constmction  of  a  statute  shortening  the 
time  within  which  a  ifaechanlc's  lien  could  be 
filed.    The  court  said: 

"We  do  not  think  that  the  amendment  when 
applied  to  the  case  in  hand,  is  retroactive  in 
effect  It  is  true,  it  thortened  the  time  which 
the  respondent  would  otherwise  have  had  to  file 
its  claim  and  thug  seek  Its  remedy.  But  the 
authorities  are  numerous  to  the  effect  that  a 
change  of  remedy,  or  in  the  time  within  which 
it  must  he  sought,  does  not  impair  the  obliga- 
tion of  a  contract,  provided  an  adequate  and 
available  remedy  he  left." 

We  think  the  foregoing  cases  properly  state 
the  rule  and  are  decisive  of  the  controversy 
here. 

There  Is  no  more  merit  in  the  contention 
of  appellant  that  the  bond  does  not  conform 
to  the  requirement  of  the  statute.  It  seems 
to  follow  closely  the  language  of  the  statute, 
and  specifies  that  the  l>ond  Is  given  as  re- 
quired by  an  act  of  the  Legislature,  entitled 
"An  act  to  secure  the  payment  of  the  claims 
of  materialmen,  mechanics  or  laborers  em- 
ployed by  contractors  upon  state,  municipal 
or  other  public  work,  approved  March  27. 
1897."    St  1897,  p.  201. 
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The  fotegolng  are  the  only  points  made  by 
appellant  and,  as  they  seem  untenable,  the 
Judgment  and  order  are  affirmed. 

W9  concur:  CHIPMAN,  P.  X;  HABT,  J. 

(26  Cal.  A.  «T) 

PEOPLE  ▼.  GRBITSEB.    (Or.  262.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct.  31.  1914.) 

1.  CsnaNAi.  Law  (5  1130*)— Appkai/— BaiKre. 

Under  Supreme  Court  rule  6  (160  Cal. 
zlvi,  119  Pac.  z),  declaring  that  an  appeal  may 
be  dismissed  if  the  transcript  or  points  and  au- 
thorities are  not  filed  within  time,  accused's  ap- 
peal msy  be  dismissed,  where  no  record  of  the 
testimony  or  briefs  were  filed  when  the  case  was 
called  and  there  was  no  appearance  on  behalf 
of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2966,  2965-2970,  3205;  Dec. 
Dig.  I  1130.»] 

2.  Cbimikai,  Law  (§  977*)— Sbmtencb— Wait- 
KB  or  Ebbobs. 

Accused  pleaded  guilty,  but  was  not  sen- 
tenced within  the  time  prescribed  by  Pen.  Code, 
I  1191.  Thereafter,  having  withdrawn  his  plea 
of  guilty  and  requested  that  his  case  be  set 
down  for  trial,  accused  again  pleaded  guilty 
waiving  time  for  the  pronouncement  of  judg- 
ment. Held,  that  he  could  not  assert  that  the 
court  erred  in  failing  to  sentence  him  on  his 
first  plea  within  the  time  prescribed. 

(Ed,  Note.— For  other  cases,  see  GrimiDal 
Law,  Cent.  Dig.  U  2482,  2483.  2488.  2489, 
2492,  2499,  25^ ;    Dec.  Di«.  i  977.*] 

Appeal  from  Superior  Court,  Del  Norte 
County;   John  L.  Chllds,  Judge. 

Otto  Creltser  was  convicted  of  crime,  and 
be  i^ipeals.    Affirmed. 

B.  M.  Frost,  of  Eureka,  for  appellant  TJ. 
8.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Dep.  Atty.  Oen.,  for  the  People. 

HART,  3.  ^Ihe  defendant  pleaded  gnUty, 
In  the  superior  court  of  Del  Norte  county, 
to  an  Information  charging  him  with  the 
crime  of  rape  upon  a  female  under  the  age 
of  consent.  May  Bartol  by  name — a  name  by 
no  means  unfamiliar  to  this  court,  its  pos- 
sessox  having  been  the  victim  of  similar  mis- 
treatment to  that  charged  against  the  defend- 
ant by  four  other  parties,  who  were  convict- 
ed o£  the  offense,  and  who  unavalllngly  ap- 
pealed their  cases  to  this  court  See  People 
T.  Bartol,  142  Pac.  610;  People  v.  Hoosier, 
142  Pac.  614;  People  t.  Horn,  144  Pac. 
641;  People  v.  Taggart  144  Pac.  1197,  the 
opinion  in  which  was  filed  In  this  court  on 
October  27,  1914. 

The  present  appeal  Is  from  the  Judgment 
and  the  order  denying  the  defendant  a  new 
trial,  "and  from  each  and  every  order  of 
said  superior  court  made  after  pronouncing 
Judgment  in  the  above-entitled  cause." 

[1]  There  has  been  no  record  of  the  testi- 
mony filed  in  this  court  nor  are  there  any 
briefs  on  file  herein.  There  was  no  appearance 
in  behalf  of  the  defendant  when  the  cause  was 


regularly  called  on  the  calendar  at  the  last 
regular  term  of  the  court  and  the  Attorney 
General,  therefore,  submitted  the  case  on 
the  record,  such  as  it  is,  now  before  us.  Un- 
der  these  circumstances,  we  would  be  Justi- 
fied in  ordering  the  appeals  herein  dismissed. 
Rule  6,  Supreme  Court  (160  CaL  zlvl,  119 
Pac.  x);  People  t.  Perry,  16  CaL  App.  772, 
117  Pac.  1036.  But  the  record  is  brief,  and 
therefore,  while  not  deemed  necessary,  we 
have  gone  to  the  trouble  of  examining  it 
carefully,  and  have  discovered  nothing  there- 
in which  would  warrant  us  in  sustaining 
any  of  the  appeals,  if,  indeed,  it  may  be  said 
that  any  has  been  proi>erly  taken. 

[2]  It  appears  that  the  defendant's  case 
was  called  for  trial  on  November  12,  1913, 
and  the  same  was  then  proceeded  with.  Be- 
fore completing  the  jury  panel  the  defendant 
withdrew  his  plea  of  not  guilty  theretofore 
Interposed,  and  entered  a  plea  of  guilty  to 
the  charge  alleged  in  the  information.  The 
court  thereupon  fixed  Saturday,  November 
15,  1913,  as  the  time  for  pronouncing  the 
Judgment  of  sentence.  Thereafter  the  court 
continued  the  matter  of  sentencing  the  de- 
fendant from  .time  to  ^tlme  until  the  period 
elapsing  between  the  day  upon  which  he 
pleaded  guilty  and  the  day  upon  which  sen- 
tence wab  finally  pronounced  comprehended 
over  100  days. 

It  appears  from  the  affidavit  of  counsel  for 
the  defendant  that  after  entering  a  plea  of 
guilty,  and  after  the  several  postponements 
by  the  court  of  the  time  for  passing  sentence, 
as  above  explained,  the  defendant  withdrew 
his  plea  of  guilty  and  asked  that  his  case 
be  set  down  for  trial.  The  matter  of  fixing 
a  date  for  the  trial  of  the  case  was  continued 
until  February  24,  1914,  at  which  time  the 
defendant  again  entered  a  plea  of  guilty  to 
the  information,  and  declared  to  the  court 
that  he  desired  to  disi)ense  with  any  further 
services  of  Ills  attorney.  The  defendant  up- 
on entering  his  plea  of  guilty  at  said  time, 
waived  time  for  the  passing  of  sentence,  and 
the  court  thereupon  and  immediately  pro- 
nounced its  Judgment 

Thus  we  have  presented  all  the  important 
facts  disclosed  by  the  record  of  this  case  as 
filed  in  this  coiirt 

Although,  as  stated,  no  brief  was  filed  or 
oral  argument  presented  on  behalf  of  the 
defendant  we  may  assume  that  the  point 
upon  which  the  defendant  claims  the  right  to 
a  reversal  is  that  (so  he  might  claim),  the 
sentence  having  been  pronounced  long  after 
the  time  within  which  the  law  provides  that 
such  act  shall  be  performed  (section  1191, 
Pen.  Code),  the  court  lost  the  right  or  the 
legal  authority  to  pronounce  sentence  or 
Judgment  at  alL  That  section  provides  that 
after  a  plea  or  verdict  of  guilty  the  court 
must  appoint  a  time  for  pronouncing  Judg- 
ment— 

"which  must  not  be  less  than  two  nor  more 
than   five   days  after   the   verdict  or   plea   of 
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guilty ;  provided,  however,  that  the  court  may 
extend  the  time  not  more  than  ten  days  for  the 
purpose  of  hearing  or  determining  any  motion 
for  a  new  trial,  or  in  arrest  of  judgment;  and 
provided  further,  that  the  court  may  extend  the 
time  not  more  than  twenty  days  in  any  case 
where  the  question  of  probation  is  considered, 
in  accordance  with  section  twelve  hundred  and 
three  of  this  Code.  If  in  the  opinion  of  the 
court  there  is  a  reasonable  ground  for  believing 
a  defendant  insane,  the  court  may  extend  the 
time  of  pronouncing  sentence  until  the  question 
of  insanity  has  been  heard  and  determined,  as 
provided  in  chapter  aiz,  title  ten,  part  two  of 
this  Code." 

Referring  to  said  section,  the  Supreme 
Court,  in  Bankln  t.  Superior  Court,  157  Cal. 
189,  191,  106  Pac.  718,  719,  says: 

"The  effect  of  tills  section  is  that  the  court 
has  no  authority  to  fix  the  time  for  pronouncing 
judgment  for  a  day  later  than  6  days  after  the 
verdict;  that,  if  a  motion  for  a  new  trial  or  in 
arrest  of  judgment  is  made,  the  court  may,  for 
the  purpose  of  deciding  the  same,  extend  the 
time  for  10  days,  and  that,  where  the  question 
of  probation  is  considered,  the  court  may.  for 
that  purpose,  extend  the  time  20  days.  These 
two  provisions  for  extension  of  time  are  not 
cumulative,  and  the  latest  date  to  which  the 
court  is  authorized  to  extend  the  time  for  ren- 
dering judgment,  where  present  insanity  is  not 
involved,  is  a  day  not  more  than  25  da^s  after 
the  date  of  the  return  of  the  verdict."  See,  also, 
People  V.  Flavin,  21  Cal.  App.  244,  246,  131 
Pac:  321. 

But,  assuming  that  there  Is  a  legal  ap- 
peal here,  it  is  readily  obvious  that,  while 
the  court  in  the  first  instance  exceeded  Its 
authority  by  postponing  the  matter  of  pass- 
ing sentence  beyond  the  time  expressly  lim- 
ited by  the  statute,  that  point  cannot  now 
be  urged  by  the  defendant,  since  it  appears, 
as  we  hare  shown,  that  he  withdrew  his  plea 
of  guilty  after  the  matter  of  pronouncing 
judgment  had  been  postponed  from  one  date 
to  another  until  the  statutory  period  had 
been  passed,  and  that,  after  so  withdrawing 
said  plea,  he  again  entered  a  plea  of  guilty, 
waived  time  for  the  pronouncing  of  judg- 
ment, and  the  court  thereupon  and  at  once 
pronounced  its  judgment  of  sentence.  The 
court,  therefore.  In  passing  sentence  was  ob- 
viously within  the  time  limit  prescribed  by 
the  statute  for  pronouncing  judgment  upon 
what  seems  to  have  been  at  that  time  the 
only  plea  to  the  Information  before  it 

The  judgment  and  all  the  orders  appealed 
from  are  affirmed. 

We  concnr:  CHIPMAN,  P.  X;  BUR- 
NETT, J. 

a»  N.  M.  472) 

BACA  V.  CITT  OF  ALBUQUERQUE. 
(No.  1692.) 

(Supreme  Court  of  New  Mexico.    Nov.  30, 
1914.) 

(BgUahui  by  the  Court.) 

Municipal  Cokpobations  (S  745*)— Officers 
— LiAaiLiTT  fob  Tobts— Opebatioh  of  Stat- 
ute. 

Section  1,  e.  67,   Sess.   Laws   1905,  con- 
strued.   Held,  that  such  section  does  not  relieve 


the  member  or  officer  of  such  corporation  from 
liability  for  tortious  acts  done  by  him  in  the 
discharge  of  his  official  duties,  and  cast  such  lia- 
bility upon  the  city,  unless  such  tortious  act 
is  done  by  authority  of  such  corporation,  or  in 
execution  of  its  orders. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1666;  Dec.  Dig.  f 
745.*] 

Appeal  from  District  Court,  Bernalillo 
County ;  H.  W.  Raynolds,  Judge. 

Acti<Hi  by  Elfego  Baca  against  the  City  of 
Albuquerque.  From  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

H.  B.  Jamison,  of  Albuquerque,  for  appel- 
lant John  C.  (Lewis  and  T.  N.  Wilkerson, 
both  of  Albuquerque,  for  appellee. 

ROBERTS,  C.  J.  Appellant  Instituted  this 
suit  in  the  court  below  against  the  appellee, 
the  city  of  Albuquerque,  to  recover  the  sum 
of  $6,000  alleged  to  be  due  by  reason  of  dam- 
ages done  appellant's  person  and  property, 
through  the  careless  and  negligent  driving 
of  a  fire  wagon  belonging  to  defendant  and 
driven  by  agents  of  the  appellee,  in  responding 
to  a  fire  alarm.  Appellee  did  not  demur  to 
the  complaint,  but  filed  an  answer  denying 
many  of  the  allegations  of  the  complaint  and 
alleged  contributory  negligence  on  the  part  of 
appellant  To  this  answer  plaintiff  replied, 
denying  all  the  affirmative  allegations  thereof. 
Upon  the  issue  so  framed  the  cause  proceed- 
ed to  trial  to  a  jury.  Upon  the  conclusion  of 
appellant's  opening  statement,  the  court  In- 
structed the  jury  to  return  a  verdict  for  ap- 
pellee, upon  the  theory  that  the  appellant, 
neither  by  his  opening  statement  of  facts  nor 
his  complaint  presented  facts  sufficient  to 
constitute  a  cause  of  action.  Upon  the  ver- 
dict so  returned,  judgment  was  entered  dis- 
missing the  complaint  from  which  this  ai>- 
Peal  Is  prosecuted. 

The  only  question  Involved  In  this  appeal 
Is  the  proper  construction  of  section  1,  c.  67, 
8.  L.  1906,  which  reads  as  follows: 

"No  personal  action  shall  be  maintained  in 
any  court  of  this  territory  against  any  memt)er 
or  officer  of  any  municipal  corporation  in  this 
territory  for  any  tort  or  act  done,  or  attempted 
to  be  done,  by  such  member  or  officer,  when  done 
by  anthonty  of  such  municipal  corporation,  or 
in  execution  thereof;  in  all  such  cases  the  mu- 
nicipal corporation  shall  alone  be  responsible; 
and  any  such  member  or  officer  may  plead  the 
provisions  of  this  act  in  bar  of  such  action, 
whether  the  same  l>e  now  pending  or  hereafter 
commenced." 

Appellant  admits  that  under  the  common 
law  he  could  not  maintain  this  action  against 
the  city,  but  he  contends  that  the  above  quot- 
ed statute  makes  the  city  liable,  in  all  cases 
and  under  all  circumstances,  for  any  tortious 
act  done  by  a  city  official  or  employe,  when 
such  officer  or  employe  is  acting  in  his  offi- 
cial capacity  for  such  city.  In  other  words, 
it  Is  his  contention  that  the  above  stat- 
ute takes  away  his  remedy  against  the 
city  employe  driving  the  wagon  in  question, 
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and  makes  the  city  liable  to  blm  for  tbe  acts  of 
aaclt  driyer  In  tbls  case.  We  do  not  believe 
the  laniruage  of  the  statute  Jnstlfles  sncb 
construction.  The  act  says  the  member  or 
officer  shall  not  be  liable  for  any  tort  or 
act  done  or  attempted  to  be  done  by  such 
member  or  officer,  "when  done  by  author- 
ity of  Boch  municipal  corporation  or  in 
execution  of  the  orders  thereof."  This,  we 
think,  exempts  the  member  or  officer  from 
liability,  and  casts  the  same  upon  the  dty 
only  in  those  cases  where  the  tortious  act 
was  done  by  authority,  or  in  execution  of  the 
orders  of  the  municipal  corporation.  For  il- 
lustration, suppose  the  city  council  should 
instruct  the  chief  of  police  to  tear  down  a 
building,  or  to  close  a  ditch,  and  pursuant  to 
such  order  he  should  do  so.  In  such  a  case 
the  statute  says  he  shall  not  be  individually 
liable  for  such  act,  but  that  the  liability  shall 
rest  upon  the  city.  The  dty  authorizes  the 
closing  of  a  street,  and  under  such  authority 
the  marshal  proceeds  to  do  so.  The  marshal 
would  not  be  liable,  as  he  acted  under  the  au- 
thority of  the  city,  but  the  city  would  be  lia- 
ble under  the  statute,  if  damages  were  recov- 
erable. The  statute  does  not  undertake  to 
change  the  common-law  rule,  except  In  those 
cases  where  the  specific  tortious  act  was  done 
under  direction  of  the  dty,  or  by  Its  author- 
ity. 

As  appellant  does  not  contend  that  the  city 
would  bie  liable,  independent  of  the  statute, 
no  further  discussion  of  the  case  is  necessary. 

For  the  reasons  stated,  the  Judgment  of  the 
district  court  will  be  affirmed,  and  It  Is  so 
ordered. 

HAKNA  and  PARKER,  JJ.,  concnr. 

(19  N.  M.  MO) 

In  re  RENEHAN.    (No.  1607.) 

(Supreme  Court  of  New  Mexico.     March  21, 

1914.    On  Motion  for  Rehearing, 

April  20,  1914.) 

(Byllaiu*  by  the  OourtJ 

1.  Atiobnet  and  Client  (g  46*)  —  Dibbab- 

MXNT^-OBOUNDS— REI.ATI0N   BBTWBER    PAS- 
TIES. 

In  a  proceeding  looking  to  disbarment, 
where  the  evidence  fails  to  show  that  the  rela- 
tion of  attorney  and  client  existed,  an  attorney 
at  law  in  his  dealings  with  a  party  in  a  basi- 
neas  transaction  is  under  no  greater  obligation 
to  the  party  with  whom  he  deals  than  a  person 
not  an  attorney  would  l>e. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
CUent,  Cent  Dig.  i  63 ;  Dec.  Dig.  |  45.*] 

2.  Attobwet  and  Client  (|  63*)  —  Disbab- 
KBNT  Pboceedinos  —  CONixjoTia  ^Evidence 
—Dismissal. 

Where  the  court  in  a  disbarment  proceed- 
faig  finds  apon  conflicting  evidence  that  the  case 
has  not  been  established  against  the  respond- 
ent by  a  preponderance  of  evidence,  the  charges 
against  respondent  will  I>e  dismissed. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  74,  75 ;   Dec.  Dig.  §  63.*] 


Proceedings  looking  to  the  disbarment  of 
A.  B.  Renehan.    Information  dismissed. 

This  Is  a  proceeding  on  an  Information 
against  Alois  B.  Renehan  for  disbarment, 
filed  by  the  Attorney  General  in  accordance 
with  the  recommendation  of  the  State  Board 
of  Bar  Examiners  of  the  State  of  New  Mex- 
ico, under  and  by  virtoe  of  chapter  53,  Ses- 
sion Laws  of  1909  of  New  Mexico.  The  in- 
formation conUins  three  charges,  all  of 
which  allege  that  said  Renehan,  being  at  all 
times  therein  specified  duly  admitted  to  prac- 
tice law  before  this  court  and  the  Inferior 
courts  of  the  stote  of  New  Mexico,  has  prac- 
ticed mischief  and  deceit,  has  been  unfaith- 
ful to  the  court  and  his  clients,  is  unworthy 
of  public  confidence,  and  has  not  demeaned 
himself  as  an  attorney  In  the  courts  of  this 
state  uprightly  and  according  to  law,  and 
has  committed  acts  to  which  disbarment,  as 
a  consequence,  is  attached. 

The  first  charge,  in  effect,  alleges:  That  by 
virtue  of  a  certain  decree  of  the  district 
court  of  Rio  Arriba  county,  in  cause  No.  624, 
entitled  Jose  Isabel  Martinez  et  al.  against 
George  Hill  Howard  et  al.,  which  was  an  ac- 
tion to  quiet  title  and  to  partition  the  Juan 
Jose  Lovato  grant,  and  that  In  said  suit  the 
east  three-fourths  of  the  south  half  of  said 
grant  was  set  apart  to  the  heirs  and  legal 
representatives  of  said  Juan  Jose  Lovato  in 
fixed  proporttons.  Said  diarge  further  al- 
leges that  aU  of  said  heirs  executed  a  power 
of  attorney  to  one  George  Hill  Howard  em- 
powering him  to  sell  their  Interests  in  said 
grant;  and  that  the  said  Howard  in  execut- 
ing said  power  of  attorney  conveyed  to  the 
New  Mexico  Irrigated  Lands  Company,  for 
the  sum  of  $20,000,  the  east  three-fourths  of 
the  south  half  of  the  Lovato  grant,  herein- 
after called  the  "heirs'  tract";  and  that  said 
company  mortgaged  said  tract  to  said  How- 
ard to  secure  the  payment  of  the  purchase 
price;  that  upon  the  death  of  said  George 
HiU  Howard,  by  his  will  and  subsequently 
by  decree  of  court,  his  son,  G.  Volney  Howard, 
was  substituted  as  trustee  for  his  deceased 
father;  that  said  G.  Volney  Howard  is  still 
acting  as  such  substituted  trustee  and  has 
never  been  discharged.  It  further  alleges: 
That  said  entire  Lovato  grant  was  sold  to 
Messrs.  Tutt  &>  Skinner  of  Colorado  Springs, 
and  that  out  of  the  proceeds  of  said  sale  the 
sum  of  $24,000  was  to  be  applied  to  the  pur- 
chase of  the  heirs'  tract,  and  that  said 
amount  was  to  be  distributed  among  the 
heirs  in  the  proportions  stated  in  the  decree 
of  partition  In  said  cause  No.  624  in  the 
district  court  of  Bio  Arriba  county.  That 
said  George  Hill  Howard  and  his  successor 
in  trust,  6.  Volney  Howard,  were  tK>und  by 
the  terms  of  the  trust  to  pay  to  each  of  the 
cestui  que  trustent  his  or  her  full  share  of 
the  trust  fund  created  by  the  sale  of  the  said 
heir's  tract  without  diminution.  That  said 
Renehan,   the   respondent,   represented   said 
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Tntt  &  Skinner,  the  purchasers,  as  t&ein 
New  Mexico  attorney,  and  was  fully  ac- 
quainted with  all  of  the  foregoing  facta. 
That  thereafter,  during  December,  1908,  Jan- 
uary, February,  and  March,  1909,  said  Kene- 
han  fraudulently,  corruptly,  and  by  misrep- 
resentations, contrary  to  his  duty  and  obliga- 
tions to  his  clients,  and  contrary  to  his  oath 
of  office  as  an  attorney,  caused  and  procured 
certain  of  the  heirs  of  Juan  Jose  Lovato  to 
employ  him  as  their  attorney  and  to  execute 
to  him  assignments  of  their  interests  In  said 
trust  fund,  by  falsely  and  fraudulently  repre- 
senting to  them  that  said  George  HiU  How- 
ard did  not  Intend  to  deal  fairly  with  them 
and  did  not  Intend  to  pay  them  all  that  was 
due  them;  and  that  he,  said  Renehan,  con- 
trolled the  grant. and  could  easily  obtain  the 
money  for  them;  that  it  was  necessary  for 
them  so  to  assign  their  interests  in  the  fund 
to  him  in  order  to  collect  the  money  due  them 
as  heirs  and  assigns  of  Juan  Jose  Lovato. 
That  he,  the  said  Renehan,  well  knowing  the 
falsity  of  these  statements,  being  fully  aware 
and.  advised  that  under  the  terms  of  the 
trust  the  substituted  trustee,  G.  Volney  How- 
ard, was  compelled  to  pay  said  heirs  without 
diminution  and  would  do  so  without  the 
Intervention  of  any  attorney  whatsoever. 
That  said  Renehan,  the  respondent,  "pre- 
pared the  assignments  so  procured  by  him  to 
be  signed  by  his  clients  as  aforesaid,  and 
falsely  and  fraudulently  represented  to  them 
that  each  was  entitled  to  a  certain  sum  as 
bis  or  her  proportionate  amount  of  the  total 
realized  from  the  sale  of  the  grant  •  *  • 
with  intent  to  cheat  and  defraud  them,  and 
inserted  in  each  assignment  taise  amounts, 
whereas,  in  truth  and  in  fact,  bis  clients 
were  entitled  to  amounts"  much  larger  than 
those  Inserted  in  said  assignments,  "concern- 
ing which  said  Renehan  was  fully  Informed 
when  he  made  such  false  and  fraudulent 
representations  and  inserted  the  said  false  and 
fraudulent  amounts  In  the  assignments ;  and 
that  his  said  clients,  relying  on  his  statements, 
without  any  knowledge  of  their  falsity,  and 
believing  them  to  be  true,  and  acting  under 
his  advice  as. their  attorney,  did  each  sign,  ex- 
ecute, and  deliver  to  him  during  the  months 
of  January  and  February,  1909,  an  assignment 
of  the  amount  due  as  represented  to  them  by 
him.  That  said  Renehan  during  the  months 
of  January  and  February,  1909,  personally 
or  through  his  agents  furnished  a  list  of 
the  heirs  and  assigns  of  the  said  Juan 
Jose  Lovato,  purporting  truthfully  to  set 
forth  the  names  of  the  said  heirs  and  the 
amounts  due  each  of  them,  •  •  •  where- 
as, in  trntb  and  in  fact,  the  amounts  listed 
were  falsified  and  were  much  less  than  the 
actual  amounts  due  them,  and  said  Renehan 
having  prepared  assignments  in  the  same 
manner  and  form  and  with  the  same  fraudu- 
lent amounts  inserted  as  above  alleged,  did 
procure  through  the  efforts  of  T.  B.  Catron, 
an  attorney  at  law  of  Santa  F6.  N.  M.,  and 


by  means  of  the  same  false  and  fraudulent 
representations,  assignments  of  nearly  all  of 
the  remainder  of  the  Lovato  heirs,  and  hav- 
ing thereby  secured  said  assignments,  togeth- 
er with  those  of  his  clients,  without  th« 
knowledge,  authority,  or  consent  of  the  as- 
signors, and  with  intent  to  defraud  them,  did 
fraudulently,  wrongfully,  and  unlawfully 
raise  •  •  •••  the  amounts  of  said  as- 
signments, "and  thereupon  presented  them  to 
G.  Volney  Howard,  substituted  trustee  as 
aforesaid,  on  or  about  the  28th  day  of  April, 
1909,  and  said  substituted  trustee  thereupon 
paid  over  to  said  Renehan,  as  assignee  ot 
the  heirs  pamed  in  aaid  assignments,  and  as 
assignee  for  Antonio  Faustin  Lovato  and 
others,  the  sum  of  $17,664.25;  and  that  at 
the  time  said  G.  Volney  Howard  was  without 
any  knowledge  of  the  false  and  fraudulent 
practices  of  said  Renehan  as  hereinabove 
set  forth,  by  virtue  of  which  said  assign- 
ments had  been  obtained,  and  paid  said 
amounts  to  said  Renehan  in  complete  ignot^ 
ance  of  the  fact  that  the  assignors  bad  been 
so  deceived,  defrauded,  and  cheated." 

"That  in  the  case  of  the  assignments  procured 
by  said  Catron,  said  Renehan,  having  procured 
the  money  paid  him  as  afuresaid,  and  having  de- 
ducted therefrom  the  difference  between  the 
amounts  originally  upon  the  assiftnmenca  and 
the  amounts  tu  which  he  had  raised  said  assign- 
ments, fraudulently,  unlawfully,  and  withoat 
right  retained  for,  and  appropriated  to,  his  own 
use  and  benefit  said  di^erence,  and  the  balance 
left,  after  said  deduction,  said  Renehan  paid  to 
said  Catron  during  the  month  of  May,  1909; 
and  as  to  the  remaining  assignments  said  Rene- 
ban,  without  the  knowledge  of  his  clients,  fraud- 
ulently, unlawfully,  and  without  right  appro- 
&riated  to  bis  own  use  and  IwneGt  the  difference 
etween  the  amounts  originally  shown  in  the  as- 
signments and  the  sums  to  which  he  raised  said 
assignments  as  hereinbefore  set  ont,  and  utterly 
failed  to  account  to  his  clients  for  the  amounta 
so  unlawfully  appropriated  by  him  to  his  own 
use  and  benefit.  That  said  respondent  repre- 
sented, as  his  attorn^,  one  Antonio  Faustin 
Lovato,  whose  interest  in  the  said  grant  as  an 
heir  amounted  to  the  sum  of  $750,  and  who  bad 
acquired  an  additional  interest  by  purchase  from 
one  Jose  Maria  Lovato  of  $6,000,  and  that  said 
Renehan,  well  knowing  and  being  fully  inform- 
ed that  the  said  amounts  were  due  to  the  said 
Antonio  Faustin  Lovato,  represented  to  him 
that  he  could  not  recover  the  same  without  em- 
ploying him,  and  that  there  was  due  him  by  vir- 
tue of  his  heirship  the  sum  of  $400,  and  by  vir^ 
tue  of  bis  purchase  the  sum  of  $3,200,  and  that 
by  the  same  false  and  fraudulent  representations 
he  prevailed  upon  him  to  employ  him  (respond- 
ent) to  collect  the  amount  due  him,  and  having 
compromised  and  settled  the  claim  without  suit 
with  the  said  G.  Volney  Howard,  who  as  attor- 
ney at  law  represented  Jose  Maria  Lovato  with 
respect  to  the  amount  due  Antonio  Faustin  Lo- 
vato on  account  of  his  purchase  from  Jose  Ma- 
ria Lovato  of  his  interest,  for  the  sum  of  $5,000, 
and  having  collected  said  amount,  and  having 
also  collected  the  amount  due  the  said  Antonio 
Faustin  Lovato  in  behalf  of  his  heimhip  inter- 
est in  said  fund,  in  all  amounting^  to  $5,750,  did 
pay  to  the  said  Antonio  Faustin  Lovato  the 
sum  of  $2,000,  and  falsely  and  fraudulently  rep- 
resented to  him  that  that  amount  was  all  that 
was  due  him  after  deducting  his  fee,  and  that 
said  Renehan,  contrary  to  his  duty  and  obliga- 
tion to  his  client,  and  contrary  to  all  right  and 
equity,  retained  and  withheld  from  bis  client 
Antonip  Faustin  Lovato,  and   appropriated   to 
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hl8  own  aie,  the  sum  of  S3,740.  That  by  the 
aforesaid  false  and  fraudulent  representations, 
and  by  said  deceitful  and  corrupt  practices,  said 
Renehan  fraudulently  converted  to  his  own  use 
the  sum  of  about  $2,840,  which  came  Into  his 
possession  by  virtue  of  bis  employment  as  at- 
torney, *  *  *  and  unlawfully  appropriated 
to  hia  own  nse  about  the  sum  of  $1,90U  from 
those  who  made  assignments  to  him  through  the 
efforts  e(  T.  B.  Catron,  as  above  alleeed,  and 
that  by  meana  of  aaid  false  and  fraudulent  rep- 
resentations be  fraudulently  converted  to  his  own 
nse  the  sum  of  $3,700  which  came  into  his  posses- 
sion by  virtue  of  his  employment  as  an  attornev 
by  Antonio  Faoatiik  Lovato,  as  above  set  fortb. 

The  second  charge  need  not  be  set  out  in 
full,  but,  80  far  aa  it  is  material  to  this  case, 
alleged  that: 

"Aa  an  attorney  at'  law  said  Renehan 
was  employed  on  the  16th  day  of  December, 
1909,  by  one  Arthur  H.  Gossett,  to  represent 
the  said  Gossett  in  the  district  court  of  Rio  Ar- 
riba county  upon  a  charge  of  murder,  the  grand 
jury  of  said  district  court  having  indicted  said 
Gossett  for  the  said  offense  in  the  June,  1910, 
term  of  said  court  That  the  said  Gossett  in- 
formed the  said  Renehan  in  the  month  of  June, 
1911,  just  prior  to  the  trial  of  his  cause  at 
the  1911  term  of  the  district  court  of  Rio  Arri- 
ba county,  that  there  was  a  certain  contract 
in  existence  which  was  executed  on  the  8th  day 
of  June,  1910,  by  one  Silviano  Roibal,  who  was 
then  and  there  the  duly  elected,  qualified,  and 
acting  sheriff  of  said  county,  for  a  money  con- 
sideration, offered  and  paid  him  by  one  Eliaa 
Clark,  of  Alcalde,  N.  M.,  by  virtue  of  which 
said  contract  the  said  Silviano  Roibal  certified 
and  declared  that  he  would  see  said  Gossett  free 
and  acquitted  of  the  charge  pf  murder  then 
pending  against  him  as  aforesaid.  That  the 
said  Renehan  well  knew  that  the  intent  of  said 
contract  and  agreement  was  that  the  said  Sil- 
viano Roibal  should  corruptly,  unlawfully,  and 
improperly  influence  the  jurors  who  were  select- 
ed, impaneled,  and  sworn  to  try  the  said  Gossett 
upon  the  charge  of  murder,  as  aforesaid,  and 
said  Renehan,  as  an  attorney  at  law,  and  the 
duly  sworn  officer  of  said  court,  well  knew  that 
such  corruption  and  bribery  of  said  officer  of 
this  court  was  unlawful  and  in  contempt  of 
said  court,  and,  by  his  failure  to  disclose  said 
corruption  and  bribery  to  said  court  prior  to 
the  trial  of  said  Gossett,  thereby  took  an  unlaw- 
ful and  corrupt  advantage  of  said  court,  con- 
trary to  his  oath  of  office  as  an  attorney  at  law 
and  in  contempt  of  the  dignity  and  authority  of 
aaid  court;  it  being  then  and  there  the  duty  of 
the  said  Renehan,  attorney  at  law,  to  uphold 
and  sustain  the  dignity  and  authority  of  said 
court  and  to  prevent  the  corruption  and  bribery 
of  an  oflicer  of  said  court,  and  then  and  there 
to  disclose  an  attempt  to  corrupt  the  jury  by 
such  means,  and  especially  not  to  take  advan- 
tage of  such  corruption  and  bribery  by  remain- 
ing silent  upon  the  discovery  of  the  fact,  and 
that  the  said  Renehan  by  his  failure  to  disclose 
said  conditions,  and  by  going  to  trial  with  full 
knowledge  of  the  existence  of  the  contract  and 
of  its  intents  and  purposes,  gave  his  consent  to 
it  and  to  the  corruption  of  an  officer  of  the 
court,  and  took  advantage  of  it,  contrary  to  his 
oath  of  office  and  in  contempt  of  that  court." 

Said  second  charge  further  alleges: 
"That  the  trial  in  the  month  of  June,  1911, 
resulted  in  a  mistrial,  and  the  cause  aid  not 
come  up  for  trial  again  until  November,  1912, 
and  during  all  the  time  from  June,  1911,  until 
November,  1912,  said  Renehan  was  fully  in- 
formed and  knew  of  the  existence  of  the  con- 
tract, but  prior  to  the  November,  1912,  term  of 
the  court  E.  P.  Davies,  an  attorney  at  law  and 
former  partner  of  the  said  A.  B.  Renehan,  dis- 
closed to  the  district  attorney,  Alexander  Read, 
the  fact  of  the  existence  of  the  contract,  •  •  • 
and  said  Alexander  Read  went  to  said  A.  B. 
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Renehan  and  told  him  that  he  knew  alwat  the 
contract,  and  stated  that  he  would  discharge 
the  petit  jury  which  had  been  impaneled  for  the 
term;  whereupon  the  said  A.  B.  Renehan  went 
to  the  said  Gossett  and  advised  him  of  the 
facts,  and  that  the  first  panel  of  the  petit  jury 
had  been  discharged  because  of  the  discovery  by 
the  district  attorney:  that  thereafter  a  new 
panel  was  called,  which  upon  the  trial  of  the 
cause  found  the  said  Gossett  not  guilty,  and  the 
court  discharged  him  accurdingly?' 

The  third  charge  alleged  onprofesslonal 
conduct  and  prayed  disbarment  on  account  of 
certain   actions  of  said  respondent  In   the 

cause  of  Betsch  t.  Renehan,  No. in  ttte 

district  court  of  Santa  F6  county,  afterwards 

appealed  to  this  court,  cause  No.  in 

said  conrt  (16  N.  M.  641,  120  Pac.  897).  This 
charge  was  demurred  to  on  the  grounds, 
among  others,  that  nothing  therein  showed 
nnworthiness  or  infidelity  as  an  attorney 
which  would  subject  respondent  to  the'  penal- 
ty of  disbarment  This  demurrer  was  at  a 
former  hearing  of  this  cause  sustained  and 
Is  not  now  beforo  us  for  conslderatioo. 

The  respondent  answered  the  first  charge 
alleging,  in  effect,  that  be  was  not  the  at- 
torney for  the  iMrties  in  question,  but  acted 
only  as  a  broker  of  Messrs.  Tiitt  It  Skinner, 
who  hAd  purchased  the  Lovato  grant,  and 
that  he  took  from  the  various  heirs  absolute 
assignments  of  their  Interests  at  prices 
agreed  upon  with  them.  Respondent  further 
answered  that  be  practiced  no  deceit  upon 
said  Catron  nor  upon  said  Howard  in  hia 
transactions  with  them  regarding  the  assign- 
ment of  these  interests,  and  that  further  as 
to  the  heirs  of  the  Lovato  grant,  who  were 
hia  (the  respondent's)  clients,  he  made  a  full 
and  fair  disclosure  of  all  the  facts  in  rela- 
tion to  his  purchase  of  their  Interests  and 
entered  into  a  new  contract  witb  them  for 
the  sale  of  their  Interests  In  the  grant 

The  respcmdent  demurred  to  the  second 
charge  of  the  information  on  the  ground  that 
the  knowledge  of  said  corrupt  bargain  was 
received  by  him  as  a  privileged  communica- 
tion between  attorney  and  client  This  de- 
murrer was  overruled,  and  the  defendant  an- 
swered denying  that  he  had  any  knowledge 
of  such  corrupt  bargain  prior  to  the  first  trial 
of  the  case  at  the  June  term,  1911,  and  fur- 
ther alleging  that  upon  learning  of  it  after 
such  term  he  informed  the  district  attorney, 
and  through  him  the  court  of  such  corrupt 
bargain,  and  that  the  Jury  panel  at  the  next 
trial  of  the  cause  was  dismissed  in  conse- 
quence of  such  Information.  Upon  the  trial 
of  the  issue  raised  by  the  second  charge,  tIA 
state's  witness  Gossett  was  unable  to  testify 
positively  that  he  informed  the  respondent 
of  the  aforesaid  corrupt  bargain  before  the 
first  trial,  but  testified  tbat  he  could  not  say 
positively  whether  he  so  Informed  Renehan 
before  or  after  the  first  trial.  Upon  the 
failure  of  said  Gossett  to  testify  as  to  Rene- 
han's  knowledge  of  the  corrupt  bargain  be- 
fore the  first  trial  of  the  case,  the  Attorney 
General  dismissed  the  second  charge  against 
the  respondent. 
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This,  then,  leaves  only  the  first  charge  for 
the  coDsideratlon  of  the  court  at  this  time. 

Frank  W.  Clancy,  Atty.  Gen.,  for  the 
State.  J.  H.  Crist,  of  Santa  F^  B.  A.  Mann, 
of  Albuquerque,  and  Edward  B.  Wright,  of 
.Santa  F6,  for  respondent 

RAYNOLJDS,  Dtetrlct  Judge  (after  stating 
the  facta  as  above).  The  charges  In  this 
case  arose  out  of  the  sale  of  the  Juan  Jose 
Lovato  grant  !%•  undiaputed  evidence 
shows  that  the  title  to  this  grant  had  been 
coufirmed  and  the  south  half  set  apart  to 
the  legal  heirs  and  representatives  of  Juan 
Jose  Lovato;  that  later  a  suit  for  partition 
of  the  grant  was  brought  and  that  one-fourth 
of  the  south  half  was  given  to  the  attorneys 
as  a  fee  for  prosecuting  such  suit  thus  leav- 
ing tile  east  three-fourths  of  the  south  one- 
half  of  the  grant  to  the  heirs,  whose  frac- 
tional interests  were  shown  by  the  decree  of 
the  court  In  said  action.  It  further  appears 
that  all  the  heirs  and  assigns  of  Juan  Jose 
Lovato  gave  to  George  Hill  Howard  a  power 
of  attorney  to  sell  their  Interests  In  said  east 
three-fourths  of  the  south  half  Icnown  as  the 
"heirs'  tract"  at  a  certain  price  per  acre,  and 
that  after  several  attempts,  said  Howard 
finally  sold  the  said  heirs'  tract  to  the  New 
Mexico  Irrigated  Lands  Company  for  the 
sum  of  $20,000,  and  took  a  mortgage  ft-om 
satd  company  to  secure  the  payment  of  the 
money.  The  New  Mexico  Irrigated  Lands 
Company  never  paid  the  purchase  price,  and 
at  the  time  the  entire  grant  was  bought  by 
Messrs.  Tutt  A  SIdnner,  about  December  1, 
1908,  the  mortgage  and  Interest  thereon 
amounted  in  round  figures  to  the  sum  of  $24,- 
000.  At  the  time  of  the  purchase  of  the  grant 
by  Tutt  &  Skinner  the  purchasers  did  not 
pay  cash,  but  gave  their  notes  payable  in 
one  year,  and  also  assumed  the  $24,000  mort- 
giftge  on  the  heir's  tract 

The  first  charge  may  properly  be  divided 
into  three  divisions,  in  regard  to  the  respond- 
ent's relations  to  the  Lovato  heirs:  First 
as  to  those  heirs  who  were  neither  clients 
of  respondent  nor  clients  of  Catron  &  Catron ; 
second,  as  to  such  heirs  as  were  clients  of 
Catron  &  Catron ;  and,  third,  as  to  those 
heirs  who  were  respondent's  clients. 

As  to  the  first  set  of  Lovato  heirs,  the  re- 
spondent testified  that  he  acted,  not  in  the 
capacity  of  an  attorney  at  law  for  them,  but 
simply  as  a  broker  of  Messrs.  Tutt  &  Skin- 
ner, the  purchasers  of  the  grant,  who  had 
by  such  purchase  assumed  the  mortgage  of 
the  New  Mexico  Irrigated  Lands  Company; 
that  the  purchasers  had  given  their  notes  for 
the  purchase  price,  due  in  one  year,  and  that 
they  were  desirous  of  discounting  those  notes 
and  dosing  out  the  matter  for  the  smallest 
amount  of  money  possible;  that  there  was 
some  discussion  in  regard  to  a  proposed  fore- 
closure of  the  mortgage,  but  that  It  was 
finally  decided  to  purchase  the  interests  of 


the  mortgagees,  and,  to  effect  this  plan,  the 
respondent  undertook  to  buy  the  outstand- 
ing interests  of  the  Lovato  heirs  under  the 
mortgaga  The  testimony  of  the  respondent 
as  to  the  agreement  with  ~  Messrs.  Tutt  & 
Skinner  is  corroborated  by  other  witnesses 
and  is  not  disputed,  and  in  furtherance  of 
this  agreement  and  to  carry  out  the  plan 
made  with  Messrs.  Tutt  &  Skinner,  the  re- 
spondent sent  letters  to  his  agents,  inclosing 
blank  forms  of  assignment  for  execution  by 
the  heirs.  These  assignments  purported  to 
convey  to  him  the  entire  interest  of  the  heir 
In  the  mortgage  for  which  the  heir  agreed  to 
accept  a  certain  amount  which  was  inserted 
in  the  assignments.  These  assignments  were 
all  in  the  same  form,  one  of  wlilch  reads  as 
follows: 

"Whereas,  the  undersigned  was  awarded  an 
interest  in  that  part  of  the  Juan  Jose  Lovata 
grant  wliicb  was  allotted  by  the  decree  of  the 
court  to  the  heirs  of  the  grantee  and  his  assigns, 
and  is  commoDly  known  as  the  'heirs'  tract' ; 
and  whereas,  the  undersigned  afterwards  gave 
a  power  of  attorney  to  George  Hill  Howard  to 
sell  and  dispose  of  such  interest;  and  whereas, 
afterwards  said  Howard  disposed  of  and  sold 
such  interest  but  did  not  obtain  the  money  for 
which  it  was  sold;  and  whereas,  there  is  due 
to  me  after  paying  fees  and  commissions  the 
sum  hereinafter  stated:  Now,  therefore,  in  con- 
sideration of  the  premises,  I,  the  undersigned, 
hereby  assign  and  aet  over  to  A.  B.  Reneban,  all 
my  right,  title  and  Interest  in  the  said  'heirs' 
tract'  and  any  moneys  due  to  me  by  said  How- 
ard, directly  or'  indirectly,  for  and  on  account 
thereof,  and.  b'ereby  empower  him  to  collect  and 
recover  and  adjust  the  same  in  such  manner 
as  he  may  be  advised,  in  my  name  or  otherwise, 
at  his  election,  on  condition  as  follows,  to  wit: 

"(1)  That  this  writing  shall  be  deposited  in 
the  First  National  Bank  of  Santa  F6,  New 
Mexico,  by  me,  with  directions  to  deliver  the 
same  to  the  said  Renehan,  or  his  order,  when 
within  ten  days  of  the  date  of  such  deposit 
be  deposits  or  causes  to  be  deposited  to  my  cred- 
it in  said  bank,  the  snm  of  $287.50. 

"(2)  In  order  to  identify  myself  as  the  peiaon 
rightfully  entitled  to  said  payment  and  share, 
I  further  certify  that  my  father's  name  was 
Poiito  Lovato,  that  my  mother's  name  was 
Maria  Antonio  Garcia  de  Lovato,  that  the  name 
of  my  parental  grandfather  was  Tsidro  Lovato, 
that  the  name  of  my  paternal  grandmother  was 
Beatris  Lovato,  that  the  name  of  my  maternal 
grandfather  was  Antonio  Urvan  Garcia,  and 
that  the  name  of  my  maternal  grandmother  was 
Maria  Dolores  Garcia. 

"(3)  I  hereby  certify  that  I  have  not  sold  or 
assigned  my  rights  as  against  said  Howard  to 
any  other  person  than  the  said  Renehan,  and  I 
admit  that  the  said  sum  of  money,  when  deposit- 
ed by  the  said  Renehan,  shall  have  been  depos- 
ited by  him  to  my  credit  on  the  strength  and  in 
reliance  upon  the  declarations  in  paragraphs  2 
and  3  hereof. 

"(4)  The  deposit  by  me  of  this  writing  with 
the  said  F^rst  National  Bank  of  Santa  F6,  New 
Mexico,  shall  l>e  sufficient  instruction  to  it  to 
carry  out  the  purpose  hereof. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  this  24th  day  of  February,  1009. 

"[Signed]  Marcelino  Lovato. 

"Territory  of  New  Mexico,  County  of  iUo  Ar- 
riba — ss.: 

"On  this  24th  day  of  February,  1909,  before 
me  personally  appeared  Marcelino  Lovato  to  me 
well  known  to  be  the  same  ^rson  described  in 
and  who  executed  the  foregoug  insbrument  and 
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acknowledged  to  me  tliat  ha  executed  the  same 
as  bis  free  act  and  deed. 

"lu  witn^s  whereof,  I  have  hereunto  set  my 
hand  and  notarial  seal  the  day  and  year  first 
written  in  this  certificate. 

"[Signed]  Quinby   A.   Woodward, 

Notary  Public. 

"We  hereby  certify  that  we  know  the  person 
whose  name  is  signed  to  the  foregoing  assign- 
ment to  be  the  same  person  he  pretends  to  be, 
"[Signed]    Q.  Woodward. 

"[SeaL]  [Signed]    Tom  Lovato. 

"Dec.  ,  1908." 

An  Inspection  of  the  above  assignment 
shows  that  it  Is  an  absolute  conveyance  or 
sale  to  the  respondent,  which  the  owners  of 
the  respective  Interests  In  the  grant  had  a 
right  to  make  U  tbey  so  desired,  and,  the 
evidence  as  to  this  transaction  showing  no 
relation  of  attorney  and  client  between  re- 
spondent and  said  heirs,  the  respondent  was 
not  charged  with  any  duty,  when  purchasing 
from  these  heirs,  to  make  disclosure  to 
them  of  the  facts  then  within  his  knowledge. 

[1,  2]  The  court  Is  of  the  opinion  that,  al- 
though the  amounts  due  the  respective  heirs 
under  the  mortgage  could  probably  have  been 
collected  from  the  substituted  trustee,  0. 
Volney  Howard,  without  discount  when  the 
notes  should  become  due  and  the  mortgage 
paid,  nevertheless  these  heirs  bad  the  right 
to  sell  their  interests  for  cash  at  a  discount 
to  the  respondent  or  any  other  person  for 
the  amount  he  was  willing  to  i>ay  them  and 
that  they  weft  willing  to  accept,  and  his 
purchase  from  the  heirs  of  their  interests  in 
the  mortgage,  which  Tatt  &  Skinner  had  as- 
sumed, is  is  no  way  improper  and  not 
ground  for  disbarment. 

As  to  those  heirs  who  were  the  clients  of 
Catron  &  Catron,  there  appears  to  be  a  con- 
flict In  the  evidence  as  to  Just  what  took 
place.  It  la  admitted  that  copies  of  the 
assignments,  as  set  forth  above,  were  sent 
by  the  resipondent  and  his  agents  to  the  va- 
rious Lovato  heirs;  that  some  of  the  heirs 
who  had  received  these  forms  of  assignments 
from  respondent  and  his  agents,  not  caring 
to  deal  directly  with  the  respondent,  em- 
ployed  the  firm  of  Catron  &  Catron  to  look 
after  their  interests  in  this  behalf.  It  far- 
ther appears  that  these  heirs  came  to  the 
oflBce  of  Catron  ft  Catron,  bringing  with  them 
the  form  of  the  assignment  set  forth  above; 
that  two  of  their  number  were  sent  by  Mr. 
Catron  to  the  office  of  Mr.  Renehan  for  the 
purpose  of  obtaining  a  list  of  the  heirs  and 
the  amounts  due  them.  There  Is  a  conflict  in 
the  evidence  as  to  what  happened  from  this 
point  on.  The  witness  T.  B.  Catron  testified 
that  he  understood  from  Renehan  that  he 
(Renehan)  was  paying  Catron's  clients  the 
full  amounts  of  their  claims,  and  further  tes- 
tified that  he  did  not  look  at  the  amounts 
set  out  in  the  assignments,  but  assumed  from 
what  Renehan  had  said  to  him  that  the 
amounts,  which  hla  clients  were  to  receive 
from  Renehan,  as  shown  by  the  list,  were  the 
full  amounts  due,  without  deductions,  for 
their  proportionate  shares  in  the  grant  as 


fixed  by  the  decree  in  the  partition  suit 
He  further  testified  that  he  knew  that 
Renehan  was  the  agent  of  the  purchaser,  and 
that  the  money  for  the  purchase  of  the  grant 
was  being  paid  through  him,  and  that  be 
did  not,  owing  to  representations  made  to 
him  by  Renehan,  read  over  the  assignments 
carefully,  nor  look  at  the  decree  in  the  case 
to  learn  what  the  fractional  Interests  were, 
nor  make  any  calculations  as  to  the  amounts 
of  money  coming  to  his  clients  thereunder. 
The  respondent,  on  the  other  hand,  testified 
that  he  made  no  representations  whatever  as 
to  the  amounts  on  the  lists  being  the  full 
amounts  that  were  due  the  clients  of  Catron 
&  Catron,  but  merely  that  these  amounts 
were  the  sums  he  was  willing  to  pay  for  the 
Interests  of  those  heirs.  He  testified  as  to 
a  conversation  with  Catron  In  which  the  lat- 
ter said:  "Is  this  all  you  are  paying  for 
these  interests?"  And,  on  being  informed 
that  it  was,  that  Mr.  Catron  stated,  "See 
that  the  payment  is  made  through  me,"  and 
respondent  further  denied  that  he  In  any 
way  misled  Mr.  Catron  by  any  statement,  or 
that  he  made  any  representations  to  him 
that  were  false. 

As  to  those  heirs  who  were  the  clients  of 
respondent,  the  respondent  testified,  and 
there  is  no  direct  evidence  except  inference 
which  might  be  drawn  to  the  contrary,  that 
he  fully  Informed  all  of  them  as  to  Just 
how  much  money  they  could  receive  from  the 
substituted  trustee,  when  the  notes  matured, 
and  how  much  if  they  would  accept  the  cash 
payment  immediately.  Instead  of  waiting  un- 
til the  notes  of  Tutt  &  Skinner  should  ma- 
ture, which  was  a  period  of  about  one  year. 
We  find,  in  the  absence  of  any  direct  testi- 
mony to  the  contrary,  that  respondent's  cli- 
ents fully  understood  the  situation,  signed 
the  assignments,  and  accepted  from  him  the 
cash  set  forth  therein  as  the  amounts  due 
them,  and  that  the  consideration  of  such  ac- 
ceptance of  a  smaller  amount  than  they 
would  otherwise  have  received  was  the  fact 
that  the  money  was  to  be  promptly  paid  in 
cash.' 

The  above  statement,  as  to  those  heirs  ad- 
mitted to  be  clients  of  respondent,  applies 
to  all  of  them,  except  Antonio  Faustln  Lo- 
vato, who  was  also  concededly  a  client  of 
respondent  As  to  the  transaction  between 
the  respondent  and  Antonio  Faustln  Lovato, 
there  is  a  direct  conflict  of  testimony.  It 
appears  that  Antonio  Faustln  was  a  client 
of  two  separate  rights  In  the  Lovato  grant, 
one  in  his  own  name  and  one  as  assignee  of 
Jose  Maria  Lovato;  the  latter  being  the 
owner  of  a  very  large  Interest  In  the  grant 
and  who  had  assigned  it  to  Antonio  Faustln 
for  a  small  sum  of  money.  It  appeared  that 
Q.  Volney  Howard  represented,  as  attorney 
at  law,  Jose  Maria  Lovato,  and  that  he  was 
attempting  to  set  aside  this  assignment  to 
Antonio  Faustln  on  the  ground  of  fraud,  and 
to  obtain  a  larger  sum  of  money  for  his 
client,  Jose  Maria.    The  respondent  testified 
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that  In  his  conference  with  his  client  Antonio 
Faustin  Lovato,  In  which  this  matter  was 
fully  discussed,  he  Informed  Antonio  Faustin 
of  all  the  facts  In  the  case;  that  Is,  that 
Howard,  as  the  attorney  for  Jose  Maria,  was 
attacking  the  validity  of  the  assignment, 
and  If  suit  were  Instituted  it  was  impossible 
to  tell  how  much  Antonio  Faustin  would  be 
able  to  obtain  under  this  assignment  from 
Jose  Maria.  Respondent  further  testified 
that  he  made  full  disclosure  of  the  situation 
to  Antonio  Faustin,  and  that  Antonio  Faus- 
tin, rather  than  take  any  chances  on  losing 
all  under  the  assignment  In  a  contest  between 
himself  and  Jose  Maria,  agreed  with  the  re- 
spondent to  accept  the  sum  of  $2,000  and  to 
sell  his  own  Interest  and  also  his  claim  un- 
der the  Jose  Maria  assignment  to  the  re- 
spondent, and  to  allow  the  respondent  to  ob- 
tain what  he  could  on  them  for  himself, 
whether  It  was  more  or  less  than  the  sum  ol 
$2,000.  This  understanding,  as  testified  to 
by  the  respondent  and  the  full  disclosure 
therein  made  to  Antonio  }<austln,  is  denied 
by  the  latter,  who  testified  that  he  did  not 
know  what  the  amount  of  his  interest  was, 
nor  that  of  his  assignor,  Jose  Maria,  and 
that  he  accepted  the  $2,000  believing  it  was 
the  total  amount  due  him  in  his  own  right 
and  as  assignee  without  any  deduction.  He 
testiflea  further  that  the  assigments  were 
not  read  over  to  him.  The  testimony  of  An- 
tonio Domingo  Lovato,  the  brother  of  Antonio 
Faustin,  who  was  present  at  this  conversa- 
tion, is  the  only  other  testimony  on  this 
point  bearing  upon  the  agreement,  and  it  Is 
not  directly  corroborative  of  either  that  of 
the  respondent  or  of  Antonio  Faustin.  He 
testified,  however,  that  the  assignments  and 
papers  in  question  were  read  over  to  Antonio 
Faustin  in  his  presence.  There  was  also  a 
letter  put  in  evidence  from  the  daughter  of 
Antonio  Faustin,  who  had,  by  his  authority, 
charge  of  his  correspondence  generally,  ac- 
knowledging the  receipt  of  the  $2,000  and 
expressing  entire  satisfaction  with  the  trans- 
action. 

As  a  part  of  the  charge  in  this  case,  IC 
is  alleged  that  the  amounts  originally  en- 
tered in  the  assignments,  and  which  amounts 
were  paid  to  the  various  Lovatos,  were  subse- 
quently raised  by  the  respondent  to  cor^ 
respond  to  the  amounts  they  were  rightfully 
entitled  to  receive  with  deduction,  and  that 
these  assignments,  so  changed,  were  present- 
ed to  G.  Volney  Howard,  substituted  trustee, 
and  by  him  paid,  and  that  thereby  the  sub- 
stituted trustee  was  deceived  Into  paying  to 
said  Renehan  the  full  amounts  of  said 
claims. 

The  only  evidence  to  support  this  charge 
Is  found  In  the  testimony  of  the  substituted 
trustee,  which  states  that  he  did  not  observe 
the  amounts  inserted  in  the  assignments 
when  checking  over  the  same  virltb  the  re- 
spondent, saying  that  he  examined  them  only 
as  to  the  form.    The  witness  further  testi- 


fied that  he  had  no  mind  or  memory  tot 
figures  or  ability  to  make  calculations,  and 
that  he  had  turned  the  entire  matter  over 
to  the  First  National  Bank  of  Santa  Fe,  as- 
suming that  the  figures  inserted  in  the  as- 
signments were  the  correct  cmes,  and  tbat 
the  Lovato  heirs  were  obtaining  the  fall 
amount  that  they  were  entitled  to,  without 
deductions.  The  respondent  testified  that, 
subsequently  to  the  payment  of  ttiesa 
amounts  to  him  on  such  assignments,  be  was 
requested  by  the  substituted  trustee,  O.  Vol- 
ney Howard,  to  raise  the  amounts  so  that 
they  would  correspond  with  the  amounts  ac- 
tually due  the  Lovato  heirs  under  the  mort- 
gage. In  order  that  these  assignments  woald 
stand  as  receipts  for  the  amounts  that  the 
substituted  trustee  had  paid  out  under  the 
mortgage  for  the  Lovato  heirs.  The  witness 
Howard  did  not  deny  that  such  in  truth  was 
the  case,  although  he  was  examined  at  length 
and  In  detail  concerning  It.  In  this  state 
of  the  evidence,  the  court  can  come  to  but 
one  conclusion,  which  Is  that  the  figures  In 
the  assignments  were  not  raised  as  alleged, 
but  were  raised  at  the  request,  and  for  the 
purposes,  of  the  substituted  trustee  subse- 
quent to  the  time  of  the  payment  of  the  as- 
signments. . 

There  is  a  charge  that  the  respondent 
solicited  persons  to  employ  him  as  an  attor- 
ney, but  the  evidence,  on  the  contrary,  we 
think  showed  that,  as  to  those  Lovatos  who 
were  admittedly  his  clients,  they  had  writ- 
ten to  him  and  employed  him  on  account  of 
their  dissatisfaction  with  the  other  counsel, 
which  dissatisfaction  was  based  on  the  delay 
In  obtaining  the  money  for  their  Interests  In 
the  grant  As  to  the  others,  the  evidence,  we 
think,  does  not  support  the  contention  that 
the  respondent  solicited  any  of  them  to  em- 
ploy him  as  an  attorney;  his  dealings  with 
them  being  as  hereinbefore  set  forth — that 
is,  as  a  purchaser  at  their  Interests  in  the 
grant 

The  evidence  in  this  case  was  voluminous 
and  cannot  be  set  out  at  any  length  in  this 
opinion.  It  was  heard  by  the  court  In  the 
first  instance,  and  when  transcribed  was 
read  and  carefully  considered.  The  decision 
of  the  court  in  a  case  of  this  kind  necessarily 
rests  upon  the  weight  given  to  the  evidence 
adduced.  The  authorities  in  disbarment  pro- 
ceedings are  not  uniform  as  to  whether  sn<di 
a  suit  is  dvll  or  criminal,  and  also  as 
to  the  amount  of  proof  necessary  to  sus- 
tain the  charges.  By  some  courts  It  Is  held 
that,  being  criminal,  the  charge  should  be 
proven  beyond  a  reasonable  doubt,  and  by 
others  it  is  held  that  all  that  Is  required  Is 
that  the  charge  be  established  by  a  prepon- 
derance of  evidence,  like  any  dvll  case. 
Some  of  the  courts  attempt  to  take  a  middle 
ground,  as  to  the  amount  of  proof  required, 
using  such  phrases  as  "clear  preponderance 
of  evidence"  and  the  like;  but  whatever 
view  is  taken  of  the  character  of  the  proceed 
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ing.  wbetber  dvll,  .where  the  case  shonld 
be  established  by  a  preponderance  of  the 
evidence,  or  criminal,  where  It  should  be  e»- 
tabllatied  beyond  a  reasonable  doubt,  or  some 
middle  ground,  the  court  Is  of  the  opinion, 
under  all  the  evidence  submitted  to  It  and 
after  carefully  weighing  and  considering  It, 
that  a  case  for  disbarment  has  Jtot  been  es- 
tablished. 

We  approve  of  the  language  used  In  the 
case  In  re  Hamilton  Baluss,  28  Mich.  608, 
where  the  Supreme  Court,  speaMug  through 
Justice  Cooley,  says: 

"While  not  strictly  a  criminal  proaecution._it 
is  of  that  nature,  and  the  punishment,  in  probib- 
iting  the  party  following  bis  ordinary  occupa- 
tion, would  be  severe  and  highly  penal.  The 
majority  of  the  court  are  not  satisfied  that  the 
evidence  gives  such  clear  support  to  the  charges 
as  should  be  required  in  such  cases." 

Again,  in  the  case  of  In  re  Haymond,  121 
Cal.  388,  53  Pac.  900,  the  court  said: 

"This  accusation  Is  in  the  nature  of  a  criminal 
charge,  and  all  intendments  are  in  favor  of  the 
accused.  The  accusation  is  not  sufficient  if, 
all  its  statements  being  true,  the  accused  could 
be  innocent  *  *  *  A  construction  favorable 
to  innocence  must  be  given,  if  possible." 

This  court.  In  the  case  In  re  Catron,  8  N. 
M.  253,  43  Paa  724,  In  passing  upon  the  ques- 
tion of  the  amount  of  proof  required  in  a 
disbarment  proceeding,  lays  down  the  law  as 
follows: 

"Bat  a  result  so  humiliating  in  its  effect  and 
so  disastrous  in  its  consequences  to  him  [the 
respondent]  should  not  be  reached  upon  circum- 
stances that  appear  merely  suspicious,  but  only 
upon  that  credible  and  convincing  testimony 
which  will  lead  with  reasonable  certainty  to  the 
establishment  of  his  guilt.  •  •  •  This  right 
and  privilege  (of  his  profession)  should  not  be 
destroyed  or  taken  from  him,  and  be  be  deprived 
of  its  benefits,  and  driven  in  humiliation  and 
disgrace  from  his  profession,  unless  upon  reli- 
able proof— such  proof  as  would  be  sufficient  to 
satisfy  the  mind  of  the  court  in  determining 
questions  involving  the  liberty  and  property  of 
the  citizen." 

It  would  be  useless  to  multiply  antborltles 
where  the  law  is  plain,  and  the  question  for 
the  court  Is  the  weight  to  be  given  to  the 
evidence,  and  we  shall  content  ourselves 
with  the  above  quotations. 

Whether  respondent  is  dvllly  liable  to  any 
of  the  parties  who  claim  to  have  been  Injur- 
ed by  him,  we  do  not  decide.  It  may  be 
that  the  circumstances  shown  in  this  case 
might  authorize  a  recovery  from  the  resqpond- 
ent  by  some  of  the  parties  with  whom  he 
dealt  Where  a  transaction  between  an  at- 
torney and  bis  client,  of  advantage  to  the 
attorney,  is  called  in  question,  In  an  ordinary 
civil  action,  the  burden  is  upon  the  attorney 
to  show  that,  not  only  that  he  used  no  undue 
influence,  but  that  he  gave  his  client  all  the 
information  and  advice  which  it  would  have 
been  his  duty  to  give  if  he  himself  had  not 
been  interested,  and  that  the  transaction  was 
as  beneficial  to  the  client  as  it  would  have 
been  had  the  client  dealt  with  a  stranger, 
and  slight  evidence  of  overreaching  In  such 
a  case  will  justify  a  rescission  of  the  con- 


tract Whether  the  facts  in  this  case,  how- 
ever, would  authorize  a  recovery  from  the 
respondent,  la  not  for  us  to  decide. 

Where,  however,  such  a  transaction  is 
called  in  question  in  disbarment  proceed- 
ings, where  all  Intendments  are  in  favor  of 
the  accused,  the  rule  above  stated  does  not 
apply,  but  the  burden  is  upon  the  state  to 
clearly  establish  the  wrongdoing  of  the  at- 
torney. The  charges  relied  upon  for  disbar- 
ment, not  having  been  clearly  established 
and  sustained,  the  Information  will  be  dis- 
missed, and  it  Is  so  ordered. 

ROBERTS,  0.  J.,  and  PARKER,  J„  oon- 
ctur. 

On  Motion  for  Rehearing. ' 

RAXNOLDS,  District  Judge.  The  real 
facts  in  this  case,  as  we  understand  them, 
may  be  briefly  stated  as  follows: 

The  respondent.  In  June,  1908,  was  employ- 
ed by  one  Antonio  Faustln  Lovato,  in  behalf  of 
himself  and  his  four  brothers,  to  collect  the 
amount  of  money  due  them  under  the  |20,- 
000  mortgage.  The  respondent  had  not  so- 
licited this  employment,  and  had  not  thereto- 
fore had  any  relation  with  these  five  Lovatos, 
and  he  did  not  even  Icnow  them.  It  was  pro- 
posed by  these  Lovatos,  and  agreed  at  that 
time,  that  he  should  receive  one-third  of  the 
amount  of  the  recovery.  The  fund  out  oJ 
which  the  recovery  was  to  be  had  was  a  mort- 
gage for  $20,000,  executed  in  February,  1905. 
At  that  time  it  was  assumed  that  Antonio 
Faustln  Lovato  had  acquired  the  Interest  of 
Jose  Maria  Lovato  by  deed,  and  that  he  would 
be  entitled,  consequently,  to  one-fourth  of  the 
entire  fund,  by  reason  of  this  conveyance.  If 
this  arrangement  had  been  carried  out,  the 
respondent  would  have  received  $2,916.66,  be- 
ing made  up  of  one-third  of  the  Jose  Maria 
Lovato  interest,  netting  $5,000,  after  paying 
Mr.  Howard  $1,000,  which  would  amount  to 
$1,666.66,  and  one-third  of  $750  coming  to  the 
said  Faustln  for  an  Interest  he  inherited,  and 
one-third  of  $750  for  each  of  his  four  broth- 
ers, amounting  to  $1,250.  The  respondent 
finally  received  $3,750  out  of  the  transaction; 
but  there  were  three  other  brothers  not  his 
clients  from  whom  he  received  $350  each,  by 
purchase  of  the  Interests,  amounting  to  $V 
050,  making  a  toUl  of  $3,966.66.  The  re- 
spondent never,  at  any  time,  bore  any  rela- 
tion of  attorney  to  any  of  the  other  Lovato 
heirs. 

In  June,  1908,  Messrs.  Tutt  &  Skinner,  of 
Colorado  Springs,  took  an  option  to  purchase 
all  of  the  Lovato  grant  for  the  sum  of  $175,- 
000.  This  option  ran  until  the  15th  day  of 
October,  1908,  and  was  afterwards  renewed, 
and  was  finally  exercised  by  Messrs.  Tutt  & 
Skinner,  on  the  7th  or  8th  of  December, 
190& 

At  that  time,  George  HlU  Howard,  trustee 
for  the  Lovato  heirs,  and  to  whom  the  mort- 
gage bad  been  executed  for  the  $20,000,  his 
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son  G.  Volney  Howard,  and  afterwards  sub- 
stituted trustee,  the  respondent,  Messrs.  Tutt 
&  Skinner,  and  Judge  Ira  Harris,  met  in  Col- 
orado Springs  and  effected  a  sale  of  the  prop- 
erty to  Messrs.  Tutt  &  Skinner.  The  entire 
purchase  price  for  the  grant  was  either  paid 
or  arranged  for  at  that  time,  except  the  mon- 
ey to  pay  off  the  $20,000  mortgage. 

The  testimony  is  not  entirely  clear  as  to 
what  the  understanding  was  between  the  par- 
ties as  to  just  when  this  mortgage  was  to  be 
paid,  but  all  of  them  agreed  that  at  that  time 
the  mortgage  was  to  be  assumed  and  paid. 
The  respondent  testified  that  it  was  agreed 
that  the  purchasers  might  take  one  year 
within  which  to  pay  off  this  mortgage,  if  they 
so  elected,  and  that  it  was  understood  that 
they  were  not  to  pay  any  attorney's  fees  or 
costs,  but  simply  the  amount  of  principal  and 
interest  This  mortgage  at  this  time  was,  of 
course,  long  past  due,  but  the  Lovato  heirs 
were  represented  by  their  trustee,  and,  if  he 
agreed  that  the  purchasers  might  take  a  year 
to  pay  off  the  mortgage,  it  was  probably  bind- 
ing upon  them.  Confirmation  of  the  testimo- 
ny of  the  respondent  Is  to  be  found  in  para- 
graph 2  of  the  option,  which  provided  tbat, 
upon  the  election  to  purchase,  $105,000  should 
be  paid,  and  $35,000  in  6  months  thereafter, 
and  $35,000  in  12  months  thereafter. 

While  in  Colorado  Springs,  a  discussion 
was  had  between  the  parties  as  to  the  best 
method  of  collecting  this  money  for  the  Lov- 
ato  heirs.  The  respondent,  representing  his 
five  clients,  at  first  talked  a  foreclosure  for 
them  as  a  means  of  enforcing  the  payment  of 
the  mortgage.  It  was  finally  agreed  by  the 
parties,  and  the  re8i>ondent  accepted  employ- 
ment from  Messrs.  Tutt  &  Skinner  to  under- 
take to  purchase  and  acquire  assignments  of 
the  interests  of  all  of  the  Lovato  heirs  which 
he  could  get,  at  as  cheap  a  price  as  possible. 
He  testifies  that  he  wrote  Antonio  Faustin, 
the  only  one  of  his  clients  with  whom  he  had 
had  any  correspondence,  the  full  details  of 
this  arrangement  from  Colorado  Springs. 
He  was  unable  to  produce  a  copy  of  the  let- 
ter, but  that  he  did  write  from  Colorado 
Springs  is  evidenced  by  the  fact  that  he  re- 
ceived a  reply  dated  December  12,  1908,  writ- 
ten by  the  daughter  of  Antonio  Faustin,  ac- 
knowledging the  receipt  of  his  letter,  and  the 
fact  that  he  left  Colorado  Springs  and  went 
directly  to  California  and  did  not  return  un- 
til after  the  12th  of  December,  1908.  In  this 
letter  of  acknowledgment  reference  is  made 
to  the  fact  that  the  respondent  had  asked  An- 
tonio Faustin  to  send  bis  deeds  for  interests 
of  his  brothers,  and  a  statement  Is  made  that 
he  had  not  bought  the  Interests  of  his  broth- 
ers, but  that  he  had  bought  Jose  Maria  Lov- 
ato's  share,  and  that  the  deed  was  in  Mr, 
Howard's  possession. 

Upon  the  return  of  the  respondent  to  Santa 
F6,  and  on  the  29th  day  of  December,  he  pre- 
pared and  sent  out  a  large  number  of  docu- 
ments to  Antonio  Fanstin  Lovato,  whidli  are 


the  assignments  shown  In  this  case.  In  the 
letter  of  transmittal,  he  asked  Antonio  Faus- 
tin to  have  Jose  Maria  Lovato  sign  on  the 
back  of  an  assignment  an  indorsement  in 
Faustin's  favor.  He  stated  that  sucb  in- 
dorsement would  be  sufficient,  under  the  cir- 
cumstances, to  enable  him  to  collect  the  mon- 
ey, even  in  the  absence  of  the  deed  whicb 
Jose  Maria  had  given  to  Antonio  Faustin. 
and  which  had  been  delivered  to  Mr.  How- 
ard, trustee. 

In  this  letter  of  transmittal,  the  respond- 
ent failed  to  state  the  true  amount,  or  any 
amount,  to  which  his  clients  were  entitled, 
respectively,  out  of  the  fund  evidenced  by  the 
$20,000  mortgage.    In  this  letter  he  says: 

"It  is  your  interest  and  the  interest  of  the  aev- 
eral  owners  in  money  which  you  will  obtain  by 
executing  the  enclosed  papers." 

These  papers  were  sent  oat  with  amounts 
In  money  Inserted  therein  as  the  purchase 
price  for  the  respective  interests.  The  four 
brothers  of  Antonio  Faustin  owned  a  >/sz  In- 
terest, which  would  produce  and  be  wortb 
$750  to  each.  In  those  assignments  the  sum  of 
$400  is  inserted.  He  had  a  contract  for  one- 
third  of  the  amount  recovered,  which  would 
be  $250,  leaving  the  net  amount,  due  the 
heirs,  of  $500.  This  state  of  affairs  existed 
as  to  the  four  brothers  of  Antonio  Faustin. 

As  to  Antonio  Faustin,  there  Is  much  con- 
fusion In  the  testimony,  but  an  assignment 
was  produced  In  evidence  in  which  the  sum 
of  $2,600  was  Inserted.  The  respondent  was 
unable  to  account  for  this,  as  he  says  that 
$2,600  bore  no  relation  to  any  proposition 
which  was  ever  discussed  or  written  about 
between  himself  and  Antonio  Faustin. 

These  circumstances  would  be,  standing 
alone,  sufficient  to  cast  a  doubt  upon  the  fair 
dealing  of  the  respondent  with  his  clients. 

In  explanation  of  this  situation,  the  re- 
spondent states  tbat  he  assumed  that  the 
trustee  had  informed  the  Lovato  heirs  of 
their  rights  under  the  mortgage.  It  was  cer- 
tainly his  duty  to  do  so,  and  there  Is  no 
reason  to  doubt  that  he  had  performed  that 
duty.  The  respondent  further  states  that 
these  assignments  were  sent  out  for  the  pur- 
pose of  facilitating  the  preliminary  arrange- 
ments for  paying  off  the  Lovato  heirs,  and 
were  not  final  In  character.  This  explanation 
seems  reasonable,  in  so  far  as  his  own  clients 
were  concerned.  He  had  not  yet  settled  with 
Ills  clients,  and  still  retained  the  power  to 
settle  with  them  according  to  bis  original 
contract  with  them,  and  If  his  Intentions 
were  correct  no  harm  had  yet  been  done.  He 
testifies  that  he  had  not  accepted  the  assign- 
ments as  a  definite  basis  of  settlement  with 
his  clients  until  his  Interview  with  Antonio 
Faustin  of  January  21,  1909,  and  that  it  was 
then  agreed  by  the  latter  that  his  brothers 
should  pay  the  same  rate  as  the  other  heirs. 
Independently  of  any  representations-  or  the 
absence  of  explanation  by  the  trustee  or  by 
the  respondent,  it  is  difficult  for  us  to  believe 
that,  out  of  nearly  60  persons,  all  of  tbem 
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should  be  Ignorant  of  tbeir  rights  under  the 
mortgage.  This  mortgage  bad  ran  nearly 
four  years;  was  for  $20,000;  the  estate  had 
been  partitioned  and  the  fractional  Interests 
therein  of  each  claimant  specifically  set  out, 
to  which  decree  these  Lovato  heirs  were  par- 
ties. They  had  become  dissatisfied  at  the  long 
delay  and  had  seen  fit  voluntarily  to  employ 
counsel  to  enforce  tbeir  rights.  Antonio 
Faustin  indiciites.  In  his  first  letter  In  which 
be  employed  respondent  for  himself  and 
brothers,  that  he  knew  the  amount  of  acreage 
he  owned  in  this*  tract  It  does  not  seem  to 
be  within  the  domain  of  reasonable  probabil- 
ity that  all  of  these  people  could  have  been 
BO  ignorant  and  so  deroid  of  intelligence  as 
to  be  unable  to  ascertain  for  themselves  the 
amount  which  was  due  them. 

We  therefore  believe  that  tbey  must  have 
known  what  their  rights  were,  independent 
of  any  information  or  lack  of  information 
from  the  trustee  or  tbe  respondent 

In  regard  to  Antonio  Faustin  Lovato,  It 
was  discovered  by  the  respondent  that  tbe 
interest  of  Jose  Maria  Lovato  for  which  he 
had  a  deed  had  not  been  allowed  to  him  by 
the  decree  of  partition,  but  It  had  been 
awarded  to  Jose  Maria  Lovato,  notwithstand- 
ing the  fact  of  the  deed.  Jose  Maria  Lovato 
was  represented  by  G.  Volney  Howard,  trus- 
tee, who  was  claiming  tbe  entire  interest  for 
his  client  Upon  this  di8<!0Tery,  the  respond- 
ent wrote  to  Antonio  Faustin,  induced  him  to 
come  to  Santa  F6  for  a  conference,  which 
was  bad  on  the  21st  day  of  January,  1909.  In 
that  conference  the  respondent  testifies  that 
he  stated  to  his  client  that  he  thought  un- 
der the  circumstances,  one-third  was  not  a 
suflSdent  fee;  that  the  claim  was  doubtful 
and  quite  possibly  would  require  litigation, 
which  litigation  was  of  doubtful  result  ow- 
ing to  the  laches  of  his  client  in  allowing 
tbe  matter  to  rest  in  that  form  for  a  long  pe- 
riod of  years.  They  discussed  a  compromise 
with  Mr.  Howard,  as  attorney  for  Jose  Ma- 
ria, but  did  not  come  to  terms,  and  the  re- 
spondent testified  that  they  finally  agreed 
upon  a  new  contract  and  relation,  whereby 
respondent  absolutely  obligated  himself  to 
purchase  his  interest  and  to  pay  Antonio 
Faustin  $2,000,  In  any  event;  a  part  of  said 
agreement  being  that  his  brothers  should  take 
the  same  rate  as  the  other  heirs,  viz.,  $400 
for  a  1/(2  interest  It  was  stated  above  that 
the  assignments  were  sent  out  with  the  pur- 
chase price  flUed  in,  but  it  is  established  by 
the  evidence  of  a  handwriting  expert  that 
neither  respondent  nor  any  one  for  him  in 
his  ofRce  wrote  the  figures  in  the  documents. 
Just  who  filled  them  in  is  not  shown  by  the 
proofs.  This  is  unimportant  however,  as  re- 
spondent does  not  claim  that  he  did  not  In- 
tend to  have  the  amounts  filled  in  fof  his 
clients,  relying  upon  his  explanation  that  the 
same  were  not  intended  to  be  acted  upon  by 
him  until  be  bad  a  conference  with  his  cli- 
ents. 


As  before  stated,  Antonio  Faustin  was  the 
only  one  of  his  clients  who  employed  respond- 
ent and  the  employment  was  for  himself  and 
his  four  brothers.  There  were  three  more 
brothers  whose  Interests  were  acquired  by  re- 
spondent for  $400  each,  but  tbe  relation  of 
attorney  and  client  is  not  shown  to  exist  as 
to  them. 

In  view  of  tbe  foregoing  facts,  it  would 
seem  that  there  is  a  lack  of  that  clear  and 
convincing  evidence  of  deceit  of  bis  clients  in 
the  first  Instance  as  to  the  amounts  due  them 
which  is  necessary  to  disbar  or  punish  an 
attorney  therefor.  We  therefore  find  that 
this  charge  is  not  sustained  in  this  particu- 
lar. 

It  is  now  apparent  that  the  whole  case  as 
to  respondent's  conduct  toward  his  clients 
turns  upon  what  occurred  at  the  conference 
of  January  21,  1909,  between  tbe  respondent 
and  Antonio  Faustin,  and  bis  brother  Anton- 
io Domingo  Lovato.  Antonio  Faustin  denied 
In  toto  the  version  of  respondent  as  to  what 
occurred.  He  says  that  respondent  told  him 
that  the  interest  of  Jose  Maria  Lovato  which 
he  had  acquired  was  worth  $3,200,  and  that 
respondent  was  to  collect  this  amount  for 
him.  He  denies  the  making  of  any  contract 
for  the  payment  of  $2,000  to  him  in  full  for 
his  Interests.  This  witness  Is  an  old  and  in- 
firm man,  and  shows  throughout  bis  testi- 
mony that  his  memory  is  unreliable.  He  Is 
almost  totally  blind.  He  discloses  gross  dis- 
crepancy in  his  testimony  as  to  given  facts 
at  different  times  during  his  examination. 
He  does  Impress  us,  however,  with  his  inten- 
tion to  tell  the  truth  so  far  as  he  is  able  to 
remember  It 

Antonio  Domingo  Lovato,  the  brother,  was 
also  present  at  this  conference.  He  con- 
firms Antonio  Faustin  in  his  statement  that 
the  respondent  told  Antonio  Faustin  that  the 
Jose  Maria  Lovato  share  was  worth  $3,200. 
He  contradicts  Antonio  Faustin  in  an  Impor- 
tant particular,  however,  namely:  Faustin 
testified  that  no  paper  was  read  over  to  him, 
while  Domingo  testified  that  the  paper  was 
read  over  to  Faustin,  and  that  he  (Domingo), 
at  Faustin's  request,  signed  tbe  latter's  name 
to  the  same.  The  paper  referred  to  was  an 
affidavit  in  regard  to  the  circumstances  at- 
tending the  purchase  of  Jose  Maria  Lovato's 
interest,  and  of  the  delivery  of  the  deed  of 
conveyance  to  Mr.  Howard.  This  affidavit 
was  procured  by  the  respondent  for  the  pur- 
pose of  attempting  to  recover  this  Interest 
from  Jose  Maria.  Generally  speaking,  there 
is  an  unusual  identity  of  statement  and  form 
of  expression  by  both  of  these  Lovatos  as  to 
what  occurred  at  the  interview  above  men- 
tioned. Again,  in  March,  1910,  Domingo  ad- 
mits that  a  man  by  the  name  of  Kutz  inform- 
ed him  that  he  had  not  received  the  full 
amount  of  bis  money.  Nothing  was  done  by 
him  or  any  of  the  other  Lovatos  until  the 
fall  of  1911.  In  the  meantime,  Domingo  had 
been  arrested,  and  wired  the  respondent  to 
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employ  him  In  that  matter.  In  the  fall  of 
1911,  SUvlano  Hoybal,  a  bitter  enemy  of  the 
respondent,  became  Interested  In  Informing 
the  LovatoB  of  the  fact  that  they  had  not  re- 
ceived their  Jnst  proportion  of  this  fnnd,  and 
assisted  In  the  procurement  of  affidavits  from 
many  of  them  to  that  effect 

When  respondent  remitted  to  Antonio 
Fanstin,  he  received  a  letter  of  acknowl- 
edgment, thanking  him  for  bis  services  In 
procniing  the  money.  While  this  acknowl- 
edgement is  not  absolutely  conclusive,  An- 
tonio Faustin  knew,  according  to  his  own 
testimony,  that  the  Jose  Maria  Lovato  Inter- 
est was  worth  $3,200,  he  claiming  that  the 
respondent  had  so  informed  him,  and  be 
knew  that  he  also  had  an  inherited  Inter- 
est of  i/j2,  which  was  worth,  at  the  rate  the 
others  were  receiving,  $400.  It  therefore  ap- 
pears that  he  must  have  known  that  the 
respondent  should  have  remitted  to  him  two- 
thirds  of  $3,200,  which  would  be  $2,133.33, 
and  $400,  which  would  make  a  total  of  $2,- 
533.33.  Notwithstanding  this,  his  daughter, 
Sadie  Lovato,  who  attended  to  all  of  his  busi- 
ness and  correspondence,  and  with  whose  ac- 
tions he  was  shown  to  be  familiar,  wrote  a 
letter  of  acknowledgment,  expressing  satis- 
faction at  the  receipt  of  $2,000,  and  with 
the  services  of  respondent.  This  fact  is 
strongly  confirmatory  of  the  respondent's 
version  of  the  Interview  of  January  21st 
Antonio  Faustin  necessarily  must  have 
known  upon  the  receipt  of  the  remittance 
that  it  was  for  $533.33  less  money  than  he 
had  been  informed  by  the  respondent  be  was 
entitled  to.  This  called  for  immediate  in- 
quiry on  his  part  and  explanation  on  the  part 
of  respondent 

From  the  foregoing  circumstances  and 
many  others  which  might  be  extracted  from 
the  evidence,  we  do  not  feel  ju^tlfled  in  find- 
ing that  the  version  of  the  respondent  of  the 
interview  of  January  21st  is  untrue.  It  may, 
of  course,  be  true  that  Antonio  Fanstin  and 
Antonio  Domingo  did  not  fully  understand 
the  proposaia  and  their  agreements  thereto 
on  that  occasion.  It  may  be  true  that  they 
might  be  entitled  to  recover  this  money 
from  the  respondent.  But,  on  the  other  hand, 
we  do  not  believe  that  the  respondent  has 
fabricated  his  version  of  this  affair,  de- 
signed as  it  must  be,  in  that  case,  to  cover  up 
what  would  otherwise  be  a  treacherous  and 
fraudulent  transaction.  To  so  bold  would  be 
to  condemn  him  upon  evidence  which,  under 
the  circumstances,  we  do  not  consider  of  suf- 
ficient reliability.  To  so  bold  would  be  to 
convict  him  of  being  one  of  the  most  brazen 
crooks  in  the  profession.  He  knew  that  all 
of  the  data  from  which  computations  of  the 
amounts  due  each  of  the  Lovatos  were  made 
was  a  matter  of  public  record,  and  he  knew 
that  many  different  persons,  including  the 
trustee,  whose  duty  it  was  to  give  the  in- 
formation to  his  benefidariea,  knew  abso- 
lutely all  of  the  facts.    To  oonvict  him  un- 


(der  the  drcumstances  would  be  to  convict 
him  of  being  not  only  a  rascal,  but  a  fool, 
more  brazen  than  the  highwayman  or  the 
thief.  This  we  do  not  believe,  and  therefore 
find  that  the  charge  in  this  particular  is  not 
sustained. 

We  cannot  dismiss  this  portion  of  the  case 
without  a  criticism  of  the  methods  employed. 
An  attorney  for  the  sake  of  his  own  good 
name,  if  for  no  other,  should  not  allow  a  mat- 
ter of  this  importance  to  rest  In  human  mem- 
ory, which  Is,  as  we  all  know,  subject  to  so 
many  frailties.  A  contra<!t  of  this  kind,  if 
it  la  to  be  made  at  all,  should  be  reduced  to 
writing  so  that  the  terms  of  the  same  may 
always  be  established.  An  attorney's  deal- 
ings with  his  client  being  always  subjected 
to  the  closest  scrutiny  of  the  courts,  and 
Justly  80,  oot^t  to  be  expressed  in  no  un- 
certain terms.  He  owes  this  to  himself  and 
to  the  profession  to  which  he  belongs,  as  well 
as  to  the  courts  in  which  he  practices.  It 
injures  the  legal  profession  and  the  adminis- 
tration of  Justice  in  the  opinion  of  the  people 
to  have  such  questions  as  these  arise. 

We  have  now  arrived  at  the  point  where 
we  have  found  that  the  respondent  practiced 
ho  deceit  either  in  the  first  Instance,  or  on 
the  occasion  of  the  interview  of  January  21, 
1909. 

There  still  remains  the  further  question  of 
whether  the  conduct  of  the  respondent  in 
dealing  with  his  clients  at  all,  under  the  cir- 
cumstances, was  Justifiable.  His  dealings 
with  bis  clients  prior  to  the  interview  of 
January  21st  has  been  heretofore  treated, 
and  it  has  been  found  by  us  that  up  to  that 
time  be  had  never  treated  the  assignments 
from  them  as  a  complete  and  executed  mat- 
ter, and  had  obtained  them  simply  for  the 
purpose  of  facilitating  the  final  settlement  of 
the  whole  matter,  at  which  time  a  proper  set- 
tlement was  to  be  made  with  his  own  clients. 
It  nevertheless  remains  true  that,  after  hav- 
ing accepted  employment  from  Messrs.  Tutt 
&  Skinner  in  Colorado  Springs,  in  December, 
1908,  he  did,  on  January  21,  1909,  contract 
with  his  clients  for  their  Interests  in  this 
fund,  at  a  reduced  rate  from  that  which  they 
would  receive  under  his  original  contract  of 
employment  with  them.  If  it  is  true,  as 
Stated  by  respondent,  that  he  had  found  An- 
tonio Faustin's  claim  to  be  of  such  a  doubt- 
ful nature  as  that  it  would  require  litiga- 
tion, with  possible  or  probable  failure  as  a 
result,  and  if  be  fully  explained  this  to 
Faustin,  and  Fanstin  agreed  to  a  proposition 
to  take  $2,000  in  any  event  for  his  Interests, 
we  know  of  no  rule  of  law  which  prohibited 
such  a  transaction.  It  is  not  illegal  for  an 
attorney  to  buy  his  Clients'  pn^perty,  no  mat- 
ter how  impolitic  it  may  be. 

As  to  the  Interests  of  Antonio  Faustin's 
four  brothers,  the  same  situation  exists.  The 
respondent  bought  their  interests  for  $100 
less  to  each  than  originally  agreed,  through 
Antonio  Faustin,   who  had  originally    em- 
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ployed  blm  for  them,  and  who  was  their 
agent  and  representattre  at  the  Interview  ot 
January  21,  1909. 

We  have  heretofore  fonnd  that  these 
clients  of  respondent  knew  what  they  were 
doing  when  they  made  these  asslgnmenta. 
There  was  nothing,  therefore.  Illegal  in  what 
the  respondent  did,  and  he  should  not  be 
disbarred  for  the  same.  The  situation,  then, 
is  that  resirandent,  without  deceit  on  his  part, 
purchased  his  clients'  interests  in  this  fund, 
at  a  profit  to  himself  and  others,  with  whom 
be  was  associated. 

The  Attorney  General  urges  tl>at  this  eon- 
duct  is  deserving  of  punishment  for  the  rea- 
son that  it  is  violative  of  the  ethics  of  the 
profession,  in  that  he  charged  his  clients  for 
services  which  were  not  necessary,  and  charg- 
ed them  in  excess  of  tlie  value  of  the  service 
rendered. 

As  to  Antonio  Faustln,  we  have  heretofore 
seen  that,  with  his  doubtful  claim  in  regard 
to  the  Jose  Maria  interest,  the  respondent 
rendered  falm  valuable  service  in  assuring 
him  of  $2,000  in  any  event,  at  a  time  when 
the  validity  of  the  claim  was  greatly  in 
doubt  It  is  clear  that  Faustin  was  greatly 
in  need  of  the  aid  of  an  attorney  at  this 
time,  in  this  matter.  The  amount  of  discount 
was  very  large,  but  the  character  of  the 
claim  was  certainly  very  doubtful.  As  to 
the  Inherited  interests  of  Faustin  and  his 
four  brothers,  however,  it  was  not  necessary 
for  them  to  pay  more  than  they  bad  al- 
ready agreed  to  pay,  vis.,  $290  each,  leaving 
a  net  $500  to  each  of  them.  Respondent 
bought  these  interests  for  $400  each.  The 
only  basis  upon  which  this  transaction  can 
be  placed  is  the  assumption  ot  risk  by  re- 
spondent in  promising  Faustin  the  $2,000  at 
all  events.  But  this  arrangement  in  no  way 
concerned  Faustln's  four  brothers,  and  he 
had  no  right  to  us6  it  against  their  interests. 
If  he  did  not  desire  to  assume  the  risk,  he 
need  not  have  done  so.  It  was  therefore  a 
purchase  of  his  client's  Interests  in  tbe  fund 
at  $100  less  than  he  had  contracted  to  get 
for  them  in  the  first  instance,  find  there  was 
no  reason  to  make  the  charge.  There  was  no 
controversy  about  their  claim,  and  the  money 
had  already  been  provided  to  pay  them.  It 
required  no  labor  on  respondent's  part  to 
get  the  money  for  them,  except  to  receive  it 
and  to  disburse  the  same  to  them. 

We  cannot  refrain  from  putting  our  stamp 
of  disapproval  upon  such  a.  transaction.  We 
deem  it  without  the  ethics  of  the  profession, 
as  properly  understood  by  the  better  class 
of  its  members,  to  overcharge  a  client,  or  to 
charge  him  for  services  which  were  not  in 
fact  rendered,  even  where  there  is  no  actual 
deceit  as  to  the  facts,  as  in  this  case. 

The  opportunities  for  overreaching  are  so 
great,  and  the  client  is  usually  so  help- 
less, that  attorneys  must  be  held,  by  the  bet- 
ter opinion  of  the  profession,  to  fairness,  not 
only  as  to  the  facts  concerning  his  client's 


rl^ts,  but  as  to  the  amount  of  a  reasonable 
charge  for  his  services.  But  in  this  case 
the  sum  total  of  respondent's  wrongdoing 
was  the  taking  of  $100  from  each  of 
Faustln's  four  brothers.  As  before  seen,  it 
was  not  illegal  to  do  so,  but  It  was  certainly 
not  in  accordance  with  the  best  standard  of 
ethics.  On  the  other  hand,  it  is  to  be  seen 
that  the  amounts  taken  were  Insignificant  in 
comparison  with  the  amount  Involved  in  tbe 
whole  transaction.  Bespondent's  conduct  is 
not  shown  by  the  facts  in  this  case  to  be  an 
habitual  and  persistent  course  of  conduct. 
It  appears  to  be,  simply,  a  sporadic  instance 
of  overreaching  his  clients.  It  furnishes  no 
basis  for  the  belief  that  his  character  is  of 
such  a  nature  as  to  render  him  an  unsafe 
man  to  be  clothed  with  the  high  powers  of 
an  attorney  at  law.  If  he  habitually  mis- 
treated his  clients  in  this  way,  showing 
thereby  his  lack  of  moral  character  and  un- 
fitness to  be  intrusted  with  their  interests. 
In  that  event  some  basis  for  the  action  desir- 
ed by  the  Attorney  General  might  be  discov- 
ered.   We  find  no  such  fact  exists. 

This  disposes  of  all  tbe  transactions  of 
respondent  with  his  clients,  and  we  hold 
that  in  that  regard  no  sufficient  cause  for 
disbarment  has  been  shown. 

As  to  all  of  the  other  parties  whose  inter- 
ests In  this  fund  the  respondent  acquired,  he 
owed  them  no  duty  as  an  attorney;  no  such 
relations  existing  as  to  them.  He  acted  as 
an  ordinary  broker  as  to  them. 

As  to  this  part  of  the  transaction,  some  of 
the  same  considerations  heretofore  mention- 
ed would  seem  to  apply.  They  were  all 
represented  by  a  trustee,  and  many  of  them 
by  specially  employed  attorneys.  The  dr^ 
cumstances  are  such,  as  heretofore  pointed 
out,  that  it  seems  impossible  for  any  consid- 
erable number  of  them  to  be  devoid  of  knowl- 
edge of  what  their  rights  were.  He  sent 
out  the  assignments  to  be  executed  for  a 
given  sum  in  each  case.  He  did  not  in  so 
many  words  say  to  them  that  their  Interests 
were  worth  some  particular  sum,  and  that  he 
desired  to  purchase  the  same  at  a  certain 
reduced  price.  He  left  them  to  their  own 
option  to  accept  or  refuse.  Some  did  refuse 
until  they  had  consulted  counsel. 

The  Attorney  General  urges  that  this 
transaction  deserves  punishment,  in  that  it 
shows  such  a  want  of  moral  character  as  to 
render  the  respondent  unfit  to  continue  as 
a  member  of  the  profession.  The  position 
of  the  Attorney  General  is,  in  a  nutshell, 
that,  knowing  that  the  money  was  forthcom-* 
ing  to  pay  these  claims,  and  that  the  parties 
needed  no  attorney  to  collect  them,  the  re- 
spondent had  no  right  to  purchase  them  at 
a  profit  to  himself  and  his  associates.  If  we 
understand  this  contention,  it  means  that  an 
attorney  at  law  is  held  to  a  higher  degree 
of  ethics  in  his  dealings  with  bis  fellow  man, 
when  the  relation  of  attorney  and  client 
does  not  exist,  than  the  ordinary  citisen  ic^ 
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In  tbe  ordinary  bastness  transactions  of  life. 
The  mere  fact  that  a  man  is  an  attorney  at 
law  wonld  seem,  under  the  contention  of  the 
Attorney  General,  to  surround  him  with 
restrictions  not  binding  upon  tbe  ordinary 
business  man.  We  do  not  so  understand 
the  law.  An  attorney  at  law,  by  reason  of  tbe 
confidence  reposed  In  him  by  his  client.  Is 
bound  to  tbe  utmost  fairness  and  the  utmost 
integrity  in  safeguarding  bis  interests,  if  he 
violates  this  duty,  he  is  subject  to  disbar- 
ment Tills  disbarment  is  not  for  tbe  pur- 
pose of  punishing  an  attorney,  but  it  is  for 
the  purpose  of  protecting  the  public  against 
a  man  who,  by  reason  of  bis  confidential  re- 
lations with  bis  clients,  has  the  power  to 
ImiMse  upon  them  and  to  defraud  them  in  a 
way  and  to  an  extent  which  tbe  ordinary 
citizen  could  not  do.  But  when  an  attorney 
steps  aside  from  his  duties  as  a  member  of 
tbe  profession,  engages  in  business  affairs 
of  any  character  with  persons  who  repose  no 
special  confidence  in  him,  and  to  whom  he 
owes  no  personal  obligations,  we  know  of 
no  rule  of  law  which  compels  him  to  be 
more  careful  than  tbe  ordinary  business  man. 
It  was  not  intended  by  the  original  opinion 
to  lay  down  the  proposition  that,  In  dealing 
with  persons  not  his  clients,  an  attorney  was 
at  liberty  to  disregard  all  the  obligations  of 
an  honest  man.  If  the  court  is  satisfied  that 
tbe  conduct  of  a  lawyer  is  governed  by  such 
a  low  moral  standard  that  he  is  unfit  to 
practice  law,  he  should  be  disbarred,  whether 
his  dealings  are  with  his  clients  or  others. 
But  such  conduct  by  the  respondent  is  not 
shown  here. 

Of  course,  in  the  profession  of  the  law, 
there  are  degrees  of  professional  ethics.  One 
member  of  the  profession  may  govern  his 
life  by  the  highest  and  most  refined  rules  of 
conduct;  another  in  the  same  profession,  by 
reason  of  his  origin,  his  environment,  and 
bis  education,  may  view  things  from  an 
entirely  different  standpoint  It  is  highly 
desirable  that  all  members  of  the  profession 
should  be  guided  by  the  principles  first  men- 
tioned. 

It  is,  however,  a  fact  patent  to  every  ob- 
server of  human  nature  that  no  absolute 
standard  of  ethics  is  to  be  established  by  any 
court  or  by  any  board  or  governing  body  of 
any  profession.  We  have,  as  a  matter  of  law, 
no  code  of  ethics.  It  therefore  remains  with 
each  member  of  our  profession  to  govern 
himself  according  to  his  own  light,  and  it  is 
only  when  he  violates  some  law,  and  brings 
thereby  upon  himself  and  upon  the  profes- 
sion to  which  he  l)elongs,  and  upon  the  ad- 
ministration of  Justice  in  which  he  is  en- 
gaged, disgrace  and  ridicule,  and  when  his 
general  conduct  renders  him  unsafe  to  deal 
with  the  public,  clothed  as  he  is  with  the 
great  powers  which  he  possesses  as  a  mem- 
ber of  the  bar,  that  courts  are  authorized  to 
expel  Iilm  from  this  membership. 


The  Attorney  General  urges  that  the  re- 
spondent's alleged  misconduct  toward  a 
brother  member  of  tbe  bar,  Thomas  B.  Cat- 
ron, is  not  only  established  by  a  prep<nider- 
ance  of  the  evidence,  but  is  such  as  to  re- 
quire punishment  of  the  respondent  We  do 
not  so  understand  this  record.  We  do  not  de- 
sire to  find,  and  we  do  not  find,  that  a  rep- 
utable member  of  the  bar  has  misrepresent- 
ed tbe  facts  in  this  case ;  but  we  are  compel- 
led to  say  that  the  testimony  bears  some 
internal  evidence  of  mistake,  and,  under  the 
circumstances,  we  do  not  deem  it  sufficient  to 
disbar  any  attorney  practicing  in  this  court. 
The  facts  are  that  the  data,  from  which  the 
rights  and  interests  of  the  clients  of  Mr.  Cat- 
ron could  have  been  ascertained,  rested  In 
public  documents  which  it  was  his  duty  to 
inspect  before  he  made  any  settlement  in 
their  behalf.  Re  had  no  right  to  take  the 
word  or  assurance  of  any  other  person.  It 
became  bis  duty,  when  he  was  employed  by 
his  clients,  to  examine  into  their  rights,  and 
the  means  were  at  hand  which  would  furnish 
complete  evidence  on  the  subject  Mr.  Cat- 
ron knew  at  the  time  he  dealt  with  the  re- 
spondent that  respondent's  Interests  were 
antagonistic  to  bis,  and  that  he  was  employ- 
ed by  Messrs^  Tutt  &  Skinner  to  acquire  the  in- 
terests of  his  (Catron's)  clients.  It  therefore 
devolved  upon  Mr.  Catron  to  satisfy  himself 
from  the  records,  and  not  from  some  person 
representing  interests  opposed  to  his  dients, 
as  to  tbe  amount  to  which  they  were  entitled 
in  this  settlement  Tbe  interviews  had  be- 
tween Mr.  Catron  and  tbe  respondent  were  of 
Mr.  Catron's  seeking,  and  not  of  the  respond- 
ent's. It  was  the  duty  of  Mr.  Catron  to  see 
to  it  that  no  imposition  was  practiced  upon 
liis  own  clients,  and  he  had  no  right  to  rely 
upon  the  respondent.  For  these  reasons,  as 
was  pointed  out  in  our  former  opinion,  we  do 
not  deem  it  necessary  to  pursue  this  branch 
of  the  case  further.  We  pointed  out  in  oar 
former  opinion  that  the  respondent  denied 
all  of  the  material  facts  testified  to  by  Mr. 
Catron,  and  stated  that  he  made  no  repre- 
sentations to  Mr.  Catron  whatever  as  to  the 
true  amount  due  each  of  the  Lovato  heirs. 

Of  course,  if  It  is  true  that  the  respond- 
ent deceived  Mr.  Catron  as  to  bis  (Catron's) 
clients'  rights,  it  shows  a  low  order  of  morals 
and  one  most  unbecoming  a  member  of  our 
profession.  But  we  cannot  believe,  under  all 
the  circumstances,  the  respondent  was  so  de- 
void of  discretion  as  to  place  himself  in  such 
a  position  as  is  claimed.  As  has  been  pointed 
out  heretofore,  he  knew  that  the  evidence  of 
the  rights  of  these  clients  of  Mr.  Catron 
rested  in  public  documents,  that  numerous 
persons  knew  of  their  contents,  and  that  his 
deceit,  if  he  practiced  deceit  must  very  soon 
come  to  light  It  seems  therefore  that  it  is 
unreasonable  to  believe  that  he  made  these 
representations  to  Mr.  Catron,  and  it  is  be- 
lieved by  us  that  the  controversy, between  tbe 
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parties  Is  the  reanlt  of  a  mistake,  rather 
than  a  deliberate  fraud  on  the  part  of  the 
respondent 

All  of  these  matters  we  discussed  In  our 
former  opinion.  In  a  somewhat  more  gener- 
al form ;  but  the  urgent  Insistence  by  the  At- 
torney General  that  we  had  made  a  mistake 
in  our  conclusions  seemed  to  us  to  warrant 
this  further  discussion. 

On  the  whole  record,  as  Indicated  In  our 
former  opinion,  we  fall  to  find  that  the 
charges  of  fraud  and  deceit  have  been  main- 
tained by  the  quantum  of  evidence  required 
In  such  a  case.  As  we  pointed  out  in  the 
opinion,  the  question  as  to  whether  a  recov- 
ery might  not  be  had  by  the  Lovato  h^rs,  or 
some  of  them,  against  the  respondent,  is  not 
for  determination  in  this  proceeding.  In 
the  particulars  pointed  out  herein  we  do  find 
that  respondent's  conduct  was  not  governed 
by  the  highest  and  most  correct  rules  of  pro- 
fessional ethics.  We  do  determine,  however, 
as  we  did  In  our  former  opinion,  that  the  al- 
leged causes  for  disbarment  have  not  been 
established  to  our  satisfaction,  and  do  not 
exist  and  we  therefore  adhere  to  our  former 
«plnlon. 

ROBERTS,  O.  J.,  and  PARKESt,  J.,  con- 
cur. 

<1»  N.  M.  6«) 

McBEB  V.  O'CONNBLI.  et  al,    (No.  1693.) 
{Supreme  Court  of  New  Mexico.    Dec.  4, 1914.) 

{Byllahut  (y  the  Court.) 

1.  Afpbai.  and  Ebbob  (I  1096*)  —  Subsb- 
QUBNT  Appkal  —  MattebIi  Rbvikwabi-c  — 
Law  or  the  Case. 

Upon  a  second  or  subsequent  appeal,  noth- 
ing will  be  considered,  except  the'  proceeding? 
occurring  after  remand;  the  former  decision 
being  the  law  of  the  case,  whether  right  or 
wrong,  80  that  a  question  which  could  have  been 
considered  on  the  former  appeal  will  not  be  con- 
sidered on  the  subsequent  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  1177,  435»-4357;  Dec.  Dig. 
I  1096.»] 

2.  Vendob  and  Ptjbchaseb  (S  232*)— Inteb- 
EST  OF  Vendob— Notice— Equitt. 

A  person  who  purchases  an  estate  in  the 
possession  of  another  than  his  vendor  is  in 
equity  (that  ia,  in  good  faith)  bound  to  inquire 
of  such  possessor  what  right  he  hag  in  the  es- 
tate. If  be  fails  to  make  such  inquiry,  which 
ordinary  good  faith  requires  of  him,  equity 
charges  him  with  notice  of  all  the  facts  that 
such  inquiry  would  disclose. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  &40-646,  548-562: 
Dec  Dig.  i  232.*] 

3.  Vendob  and  Pubchaseb  (|  232*)— Posses- 
sion OF  Tenant— Interest  or  Landlobd— 

CONSTBUCTIVE    NOTICE. 

The  possession  of  the  tenant  is  sufficient 
to  put  an  intending  purchaser  from  a  third  per- 
son upon  inquiry  as  to  the  landlord's  rights  and 
to  charge  him  with  constructive  notice  thereof 
if  be  fails  to  make  such  inquiry. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  540-645,  548-662; 
Dec.  Dig.  t  25J2.*] 


4.  Vendob  and  Pubchaseb  (|  233*)— Unbe- 
cobded  Instbuubnt— Consibuotivb  No- 
tice. 

An  exception  to  the  rules  stated  should  be 
made  where  the  subsequent  purchaser  shows 
that  he  pursued  an  inquiry  with  proper  dili- 
gence, and  failed  to  obtam  the  knowledge  of  the 
unrecorded  instrument  or  of  the  right  of  the 
parties  claiming  under  it 

[Ed.  Note. — For  other  esses,  see  Vendor  and 
Purchaser,  Cent  Dig.  ff  663-666;  Dec.  Dig. 
I  233.*] 

Appeal  from  District  CJourt  (3nrry  Coun- 
ty;   O.  A.  Richardson,  Judge. 

Ejectment  by  W.  D.  McBee  against  Pat 
O'Connell  and  others.  From  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

This  Is  an  action  In  ejectment  In  which 
the  plaintiff  seeks  to  recover  from  the  de- 
fendants possession  of  lot  6  In  block  20  In 
CIovls,  (3uriy  county,  N.  M.,  together  with 
damage  for  Its  detention.  PlalntifTs  dalm 
to  ownership  of  the  said  lot  Is  based  on  an 
executory  contract  of  sale,  entered  Into  be- 
tween the  Santa  F4  Land  &  Improvement 
Company  and  one  J.  M.  Ray  on  June  27, 1907, 
which  contract  was  subsequently  assigned 
by  said  Ray  to  the  plaintiff  on  October  8, 
1907.  On  October  30,  1907,  the  said-  Ray 
receipted  to  plaintiff  for  an  amount  stated 
to  be  In  full  payment  of  his  entire  interest 
In  the  lot  In  question  and  house  thereupon 
erected,  and  thereafter,  or  some  time  during 
the  month  of  October,  the  plaintiff  entered 
Into  possession  of  the  said  lot  and  improve- 
ments thereupon,  and  through  an  agent,  one 
J.  S.  Fltzhugh,  secured  a  tenant  for  the 
property,  who  entered  Into  the  possession 
thereof,  and  continued  In  possession  of  the 
same  until  the  defendants  entered  npon  the 
proi)erty,  taking  possession  thereof  as  pur- 
chasers on  the  9th  day  of  March,  1908,  from 
the  said  J.  M.  Ray,  for  a  valuable  considera- 
tion, of  the  above-described  lot  and  Its  Im- 
provements, and  claiming  by  their  answer  In 
this  cause  to  be  without  knowledge  of  any 
Interest  equity,  right  or  title  of  the  plain- 
tiff in  or  to  the  said  property,  conveyance 
being  made  to  the  defendant  Annie  L.  O'Con- 
nell, herein  designated  as  Mrs.  Pat  O'Con- 
nell, who  was  Joined  with  her  husband  In 
this  action  as  parties  defendant 

The  tenant  one  Leeper,  continued  In  pos- 
session of  the  premises  up  to  the  time  that 
the  agent,  Fitzhugh,  learned  that  the  defend- 
ants were  claiming  the  property,  which  is 
fixed  as  about  the  fall  of  1908 ;  and  it  is  un- 
controverted  that  the  defendant  Pat  O'Con- 
nell occupied  a  part  of  the  house  situate 
upon  the  lot  In  question  as  a  subtenant 
of  Mr.  Leeper  during  a  portion  of  the  time 
that  Leeper  remained  In  possession  of  the 
property  as  the  tenant  of  the  plaintiff. 

The  assignment  from  Bay  to  plainUfl  of 
bis  contract  with  the  land  company  was  ao- 
Imowledged  before  a  notary  public  of  Roose- 
velt county,  the  assignment  being  wrltteo  up- 
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on  the  same  sbeet  of  paper  containing  said 
contract,  and  was  flied  for  record  In  the  of- 
fice of  probate  clerk  of  Roosevelt  county  on 
December  7,  1907,  and  duly  recorded  by 
such  clerk. 

A  former  trial  of  this  cause  resulted  In  a 
verdict  for  the  plaintiff,  appellant  here,  and 
said  cause  having  been  appealed  to  the  terri- 
torial Supreme  Court,  being  reported  as  Mc- 
Bee  V.  O'Connell,  16  N.  M.  469,  120  Pac.  734, 
the  territorial  Supreme  Court  reversed  and 
remanded  the  cause  upon  the  principal 
ground  that  the  acknowledgment  of  the  as- 
signment on  the  back  of  the  executory  con- 
tract tor  the  sale  of  the  real  estate  in  ques- 
tion, to  which  the  assignment  refers  for  par- 
ticulars and  description,  was  not  under  the 
circumstances  an  acknowledgment  of  the  con- 
tract Itself,  and,  although  the  contract  was 
copied  In  the  land  records  by  the  proper  re- 
cording officer,  that  did  not  make  it  of  record 
and  thereby  constructive  notice  to  a  subse- 
quent purchaser,  baving  no  actual  knowl- 
edge of  It.  After  some  slight  amendments 
in  the  answer  and  reply,  the  case  was  again 
tried  by  the  district  court  of  Curry  county  of 
September,  1913,  before  a  Jury,  and,  at  the 
conclusion  of  the  testimony  of  the  plaintiff, 
the  defendants  moved  for  a  directed  verdict 
upon  the  ground  that  there  was  no  evidence 
in  the  case  to  show  that  the  defendants  or 
either  of  them  had  actual  knowledge  of 
plaintiff's  claim  under  his  assignment  from 
said  Ray,  and  because  the  plaintiff's  evi- 
dence of  title  was  not  constructive  notice  un- 
der the  laws  of  New  Mexico,  and  the  pur- 
diaser  did  not  have  actual  knowledge  of  the 
instrument,  and  other  grounds  not  necessary 
to  refer  to. 

The  motion  was  granted  by  the  trial  court 
upon  the  theory  tliat  the  decision  of  the  ter- 
ritorial Supreme  Court  In  the  first  appeal  of 
this  cause  was  the  law  of  the  case  and 
controlling  upon  the  trial  court  To  which 
action  of  the  trial  court  the  plaintiff  saved 
his  exception  and,  after  his  motion  for  a 
new  trial  had  been  overruled,  sued  out  this 
appeal. 

W.  A.  Havener,  of  Clovls,  R.  B.  Rowells, 
of  Hugo,  Okl.,  and  H.  D.  TerreU,  of  Silver 
City,  for  appellant.  George  h.  Reese,  of 
Portales,  for  appellees. 

HANNA,  3.  (after  stating  the  facts  as 
above).  There  are  seven  assignments  of  er- 
ror, which  present  but  two  points  for  our 
consideration;  the  first  being  that: 

"The  court  erred  in  granting  the  motion  of 
defendant  to  strike  from  plaintiff's  amended  re- 
ply the  following  allegation,  to  wit:  'And  had 
said  contract  and  assignment  made  a  matter  of 
record  in  the  ofBce  of  the  probate  clerk  and  ex 
officio  recorder  of  Roosevelt  county,  N.  M., 
which  made  same  notice  to  all  persons  of  plain- 
tiff's equity  and  right  in  and  to  said  property.' " 

[1]  The  first,  second,  fifth,  and  sixth  as- 
signments of  error  have  to  do  with  the  first 
proiJosltlon  contended  for  by  the  appellant 
and  is  to  be  brlefiy  disposed  of  by  tt»  upon 


the  ground  tbnt  the  question  involved  was 
presented  by  the  first  appeal  to  the  territorial 
Supreme  Court,  and  has  become  the  law  of 
the  case,  so  far  as  we  are  now  concerned. 

As  was  held  in  a  late  opinion  of  the  ter- 
ritorial Supreme  Court  in  the  case  of  Davis- 
son  V.  Citizens'  Nat  Bank,  16  N.  M.  689, 
120  Pac.  304 : 

"Upon  a  second  or  subsequent  appeal,  noth- 
ing will  be  considered,  except  the  prooeedinga 
occurring  after  remand,  the  former  decision  be- 
ing the  law  of  the  case,  whether  right  or  wrung, 
so  that  a  question  which  could  have  been  c-on- 
sidered  on  the  former  appeal  will  not  be  con- 
sidered on  the  subsequent  appeal." 

The  second  point  requiring  our  considera- 
tion is  raised  by  the  third,  fourth,  and 
seventh  assignments  of  error,  which  are  as 
follows: 

"(3)  The  court  erred  In  refusing  to  permit 
plaintiff  to  introduce  evidence  showing  that  de- 
fendant bad  constructive  notice  of  plaintiff's 
right,  title,  and  interest  in  and  to  said  prop- 
erty. 

"(4)  The  court  erred  in  instructing  the  Jury 
'that  there  Is  not  sufficient  evidence  in  the  case 
to  charge  the  defendants,  or  either  of  them,  with 
knowledge  or  notice  of  the  interest  of  the  plain- 
tiff under  the  assignment  from  J.  M.  Ray  to 
bim  of  the  property  in  question,  and  for  that 
reason,  under  the  direction  of  the  court,  yon 
will  find  the  issues  in  favor  of  the  defendants." 

"(7)  The  court  erred  In  taking  from  the  jury 
the  fact  of  possession  of  the  property  by  plain- 
tiff through  his  tenant  Leeper  and  his  agent 
Fitzhugh,  Thus  holding  in  effect  that  the  pos- 
session of  the  property  by  plaintiff  through  his 
tenant  Leeper  and  his  agent  Fitzhugh,  at  the 
time  defendants  claim  to  have  purchased  the 
property  from  J.  M.  Ray,  was  not  notice  to  de- 
fendants of  plaintiff's  interest  In  the  property, 
and  the  court  further  erred  in  taking  this  fact 
and  evidence  from  the  Jury." 

[2]  The  proposition  of  law  Involved  is 
brlefiy  whether  the  occupancy  and  possession 
of  plaintiff's  tenant  was  such  as  would  put 
the  defendants  upon  notice  of  plaintiff's 
rights,  or  be  such  constructive  notice  of  those 
rights  as  will  negative  defendants'  claim  ot 
good  faith  as  a  bona  fide  purchaser.  This 
particular  point  has  received  the  attention  <^ 
numerous  courts,  and  there  Is  a  great  pre- 
ponderance of  authority  in  favor  of  appel- 
lant's position  upon  the  question,  although 
the  authorities  are  not  uniform  on  the  ques- 
tion. It  is,  of  course,  to  be  conceded,  in  the 
existing  status  of  this  case,  that,  unless  the 
defendants  were  put  upon  inquiry  as  to 
plaintiff's  title  and  right  to  possession  by 
the  occupancy  of  the  tenant,  the  defendants 
must  prevail  and  the  Judgment  of  the  trial 
court  be  affirmed. 

One  of  tbe  best  considered  cases  to  which 
our  attention  is  directed  is  that  of  Randall 
et  al.  V.  Llngwall,  43  Or.  383,  73  Pac  L 
The  Supreme  Court  of  Oregon,  following  the 
rule  as  stated  by  Mr.  Justice  Cole  in  Dickey 
V.  Lyon,  19  Iowa,  544,  held  that: 

"A  person  who  purchases  an  estate  in  the 
possession  of  another  than  his  vendor  is,  in 
equity,  that  is,  in  good  faith,  bound  to  inquire 
of  such  possessor  what  right  be  has  in  the  es- 
tate. If  he  fails  to  make  such  inquiry,- which 
ordinary  good   faith   requires  oX   him,   equity 
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charges  him  with  notice  of  all  the  facta  that 
auch  inquiry  would  disclose." 

[S]  The  Oregon  court  further  held  that  the 
possession  of  the  tenant  la  suffldent  to  put  an 
Intending  purchaser  from  a  third  person  up- 
on Inquiry  as  to  the  landlord's  rlghta  and  to 
charge  blm  with  constructlTe  notice  thereof 
if  he  falls  to  make  auch  inquiry. 

We  believe  these  conduslons  receive  the 
sanction  of  the  great  weight  of  American 
authority,  and  therefore  adopt  the  rule  con- 
tended for  by  appellant.  The  Oregon  case 
collects  and  considers  numerous  authorities 
which  we  have  considered  but  do  not  cite 
in  8upi)ort  of  this  opinion.  Other  later  cases 
to  the  same  effect  are  the  following:  Pen- 
rose T.  Cooper,  86  Kan.  597,  121  Pac.  1103; 
Wood  T.  Price,  79  N.  J.  Eq.  620,  81  Atl.  983, 
88  L.  R.  A.  (N.  S.)  772,  Ann.  Gas.  1913A, 
1210:  Brady  ▼.  Sloman,  156  Mich.  423,  120 
N.  W.  795.  See,  also,  Pomeroy's  Equity  Juris. 
{  625.  V 

[4]  An  exception  to  the  rules  stated  should 
be  made  where  the  subsequent  purchaser 
shows  that  be  pursued  an  inquiry,  with  prop- 
er diligence,  and  failed  to  obtain  the  knowl- 
edge of  the  unrecorded  Instrument  or  of  the 
right  of  the  parties  claiming  under  It  Pen- 
rose ▼.  Cooper,  86  Kan.  597,  121  Pac.  1103. 
We  do  not  overlook  the  fact  that  appellee 
contends  that  the  second  proposition  as  to 
constructive  notice  by  possession  and  occu- 
pancy of  tenant  was  disposed  of  by  the  first 
app^  but  we  do  not  consider  this  to  be 
true.  The  appellee  here  was  the  appellant 
In  the  former  appeal  and  did  not  raise  the 
question,  and  it  was  not  Incumbent  upon 
the  appellee  in  the  former  case  to  there  raise 
the  point  now  raised  upon  this  appeal  by 
him. 

As  pointed  out  in  this  opinion,  the  former 
appeal  In  this  case  turned  upon  the  record 
title  of  the  appellant  on  the  appeal;  be  hav- 
ing prevailed  upon  that  issue  in  the  trial 
court,  but  suffered  a  reversal  in  the  Supreme 
Court  because  of  a  defective  acknowledg- 
ment Upon  the  retrial  of  the  case  he  re- 
lied upon  a  contention  that  the  possession  of 
his  tenant  was  constructive  notice  to  a  sub- 
sequent purchaser  of  his  rights  in  the  prem- 
ise, and  this  issue  Is  presented  to  the  appel- 
late court  for  the  first  time  and  was  not  In- 
volved in  the  first  appeal. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  canse  remanded;  and  It  is  so 
ordered. 

ROBERTS,  O.  J.,  and  PAUKER,  J.,  concnr. 

0»  N.  M.  466)  — 

STATE  V.  CHACON.    (No.  1633.) 

(Sapreme  Court  of  New  Mexica     Nov.  28. 
1914.) 

(5yIIa&M  by  the  Court.) 
1.  Contempt  (i  66*)— Right  of  Apfcai.— 
Cbiuinal  Contempt. 

Under  section  47,  c  67,  Sen.  Laws  1907, 
which   grants  the  right  of  appeal   to   the  Su- 


f>reme  Court  In  criminal  cases  In  the  following 
anguage,  "In  all  cases  of  final  Judgment  ren- 
dered upon  any  indictment,  an  appeal  to  the 
Supreme  Court  shall  be  allowed  if  applied  fpr 
during  the  term  at  which  such  judgment  is  ren- 
dei-ed,"  the  right  of  appeal  is  limited  to  fin|il 
judgments  rendered  upon  an  indictment,  and  no 
right  of  appeal  will  lie  from  a  judgment  of  the 
district  court  committing  a  person  to  jail  for 
a  criminal  contempt 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent.  Dig.  {§  213-215,  223-237;  Dec.  Dig.  f 
66.»] 

2.  Courts  (§  203*)— Right  or  AppeaI/— Con- 
stitutional PSOVISIONS. 

Section  2,  art  6,  of  the  state  Constitution, 
which  provides  that  "the  appellate  jurisdiction 
of  the  Supreme  Court  shall  be  coextensive  with 
the  state,  and  shall  extend  to  all  final  judgments 
and  decisions  of  the  district  courts,"  simply  de- 
fined the  appellate  jurisdiction  of  the  Supreme 
Court  and  does  not  undertake  to  grant  to  a  liti- 
gant a,  right  of  appeal  to  that  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  203.*] 

3.  CO0BTS    (i   203*)— Appeixate   Jubibdio- 
TiON— Supreme  Codbt. 

Although  the  Constitution  creates  a  court 
with  general  appellate  jurisdiction  as  to  all 
final  judgments  and  decisions  of  district  courts, 
such  jurisdiction  may  only  be  Invoked  pursuant 
to  a  statute  or  constitutional  provision  confer- 
ring the  right  of  appeal  and  prescribing  the  pro- 
cedure. 

[Ed.  Note.— For  other  cases,  see  Courts,  De& 
Dig.  i  203.»] 

Neblett  District  Judge,  dissenting. 

Appeal  from  District  Court,  Son  Migaej 
County;   D.  J.  Leahy,  Judge. 

F.  M.  Chacon  was  adjudged  in  contempt 
of  court,  and  appeaU.    Appeal  dismissed. 

Veeder  &  Veeder,  of  Las  Vegas,  for  appel- 
lant  Ira  L.  Orimshaw,  Asst  Atty.  Gen.,  for 
the  State. 


ROBERTS,  O.  J.  The  Judge  of  the  district 
court  of  San  Miguel  county,  some  time  prior 
to  Jnne  lO',  1913,  became  cognizant  of  an 
article  published  in  La  Voz  del  Pueblo,  a 
newspaper  published  in  San  Miguel  coonty 
by  appellant  herein,  and  having  a  general 
circulation.  The  court's  attention  having 
been  called  to  the  contemptuous  nature  of  the 
article,  S.  B.  Davis,  Jr.,  W.  J.  Lucas,  and  A. 
T.  Rogers,  Jr.,  three  members  of  the  bar,  were 
appointed  and  designated  to  Investigate  the 
matter  of  the  publication  and  circuladun  of 
such  paper  and  article,  and  to  take  such  ac- 
tion thereon  as  in  their  Judgment  was  war- 
ranted. Thereafter,  on  the  14th  day  of  June, 
1913,  an  affidavit  by  the  three  members  of 
the  bar  so  appointed  was  filed  in  the  office 
of  the  derk  of  said  court,  in  which  it  was 
charged  that  the  appellant,  at  the  time  of 
the  publication  and  circulation  of  the  article, 
bad  the  management  and  control  of  said 
newspaper,  and  that,  in  publishing  the  ar- 
ticle In  question,  he  was  guilty  of  contempt 
of  said  court,  in  that  the  said  article  was 
Intended  to  influence  the  said  court  in  Its 
decision  of  a  pending  cause,  and  tended  to 
bring  into  disrepute,  and  was  calculated  and 
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Intended  to  bring  Into  disrepute  the  district 
court  aforesaid,  and  the  Judge  thereof,  and 
to  lessen  the  respect  due  to  the  said  court, 
and  to  Impede  the  administration  of  lus- 
tice.  Upon  the  filing  of  such  affidavit  the 
court  ordered  that  an  attachment  issue  for 
the  arrest  .of  appellant,  and  that  he  show 
cause  why  he  should  not  be  punished  as 
for  contempt  of  court  as  charged  in  the  af- 
fidavit filed  by  such  committee.  Upon  la- 
sue  joined,  a  trial  was  had  before  the  court 
on  the  26th  day  of  June,  1913,  and  the  ap- 
pellant was  adjudged  in  contempt  of  court, 
fined  $50,  and  sentenced  to  30  days'  impris- 
onmeut  in  the  county  Jail  of  said  county. 
From  the  Judgment,  appellant  prosecutes  this 
appeal.  The  Attorney  General  has  filed  a 
motion  to  dismiss  the  same,  on  two  grounds, 
stated  as  follows: 

"(1)  That  this  court  has  no  appellate  Jaris- 
diction  in  said  cause,  in  that  there  exists  no 
constitutional  or  statutory  authority  to  enter- 
tain said  cause  -in  this  court. 

"(2)  That  this  court  cannot  take  Jurladictlon 
in  said  cause,  in  that  no  right  of  appeal  exists 
therein,  either  by  Constitution,  statute^  or  oth- 
erwise. 

[1]  It  is  the  contention  of  the  Attorney 
General  that  the  information  filed  by  the 
committee  charged  the  appellant  with  a 
criminal  contempt,  and  this  is  not  contro- 
verted by  appellant  Without  further  con- 
sideration of  the  nature  of  the  case,  we  wUl 
treat  It  upon  this  assumption,  which  is  un- 
doubtedly correct 

The  provision  for  appeals  In  criminal 
cases  is  found  in  section  47,  c.  67,  S.  L.  1007, 
and  the  right  is  granted  in  the  following 
language: 

"In  all  cases  of  final  Judgment  rendered  upon 
any  indictment  an  appeal  to  the  Supreme  Court 
shall  be  allowed  if  applied  for  during  the  term 
«t  which  said  judgment  Is  rendered." 

[2]  This  section  is  a  re-enactment  ver- 
batim of  section  3406,  C.  L.  1897*,  which  was 
construed  by  the  territorial  Supreme  Court 
in  the  case  of  Marinan  v.  Baker,  12  N.  M. 
451,  78  Pac.  631.  In  that  case  the  court 
held  that  an  appeal  would  not  lie  from  a 
Judgment  of  the  district  court  committing  a 
I)er8on  to  Jail  for  a  criminal  contempt,  as 
the  statute  only  conferred  a  right  of  appeal 
In  criminal  cases  from  a  final  Judgment 
"rendered  upon  any  indictment"  Appellant 
does  not  deny  the  correctness  of  the  holding 
in  that  case,  which  could  not  well  be  done, 
as  It  is  amply  fortified  by  authority  and 
logic,  but  he  contends  that  the  section  of  the 
statute  upon  which  it  was  based  was  amend- 
ed by  section  2,  art  6,  and  section  4,  art 
22,  of  the  state  Constitution.  The  latter 
section  continued  in  force  all  laws  of  the 
territory  in  force  at  the  time  of  the  admis- 
sion of  New  Mexico  as  a  state  which  were 
not  Inconsistent  with  the  Constitution,  and 
made  certain  other  provisions  not  material 
here,  however.  Section  2,  art  6,  reads  as 
follows: 

"The  appellate  Jurisdiction  of  the  Supreme 
Court  sball  be  coextensive  with  the  state,  and 


shall  extend  to  all  final  Judgments  and  decisions 
of  the  district  courts,  and  said  court  sball  hare 
such  appellate  jurisdiction  of  interlocutory  or- 
ders and  decisions  of  the  district  courts  as  mu 
b«  conferred  by  law." 

Appellant  argues  that  section  4  of  article 
22  of  the  Constitution  contemplates  that  sncii 
laws  of  the  state  as  may  be  in  existence  at 
the  time  of  the  adoption  of  the  Constitution 
as  are  in  some  particulars  only  in  conflict 
therewith  shall  stand  as  modified  or  chang- 
ed or  amended  by  the  Constitution,  so  as  to 
bring  into  existence  one  harmonious  and  con- 
sistent system  of  laws  upon  the  various  sub- 
jects provided  for  by  the  Constitution  and  the 
state  statutes,  and  that  it  was  not  intended, 
where  a  part  only  of  any  particular  section 
of  the  statute  was  inconsistent  with  the  C<m- 
stltutlon,  that  thereby  the  whole  section 
should  be  repealed,  but  that  such  part  should 
stand  as  amended,  by  eliminating  the  conflict- 
ing portion  of  the  section  or  act  in  full  force 
and  as  modified  to  the  extent  of  the  conflict 
Applying  this  argument  to  the  present  case,  it 
is  contended  that  section  2,  art  6,  confers  and 
grants  a  right  of  appeal  to  this  court  from 
all  final  Judgments,  and  therefore  amends 
and  alters  the  provisions  of  section  47,  c  57. 

5.  iL.  1907,  which  only  granted  a  right  of  ap- 
peal In  criminal  cases  from  a  "final  Judgment 
rendered  upon  any  Indictment"  In  support 
of  the  proposition  that  the  statute  Is  to  be 
considered  as  amended  by  the  Constitution, 
the  following  cases  are'  cited:  Cleveland  v. 
Calvert,  64  S.  C.  83,  31  S.  BL  871;  State  t. 
Evans,  47  S.  C.  418,  25  S.  B.  219 ;  Butler  v. 
Lewlston,  11  Idaho,  393,  83  Pac.  235 ;  Farm- 
ers' Development  Co.  v.  Rayado  Land  Co., 
134  Pac.  217,  decided  by  this  court.  It 
must  be  apparent,  however,  that  this  doctrine 
would  not  apply  to  the  statute  under  consid- 
eration, unless  It  be  true  that  section  2,  art 

6,  of  the  Constitution  confers  upon  litigants  a 
right  of  appeal  from  all  final  Judgments. 

[3]  Appeals  are  creatures  of  statute,  and, 
when  not  guaranteed  by  constitutional  pro- 
visions, or  specifically  provided  for  by  stat- 
ute, no  power  of  review  is  afforded  to  a 
litigant  in  a  cause  determined  by  an  inferior 
court  The  Supreme  Court  of  this  state 
has  only  such  Jurisdiction  as  is  conferred 
by  the  Constitution,  and  the  laws  of  the 
state  not  in  conflict  therewith.  When  the 
framers  of  the  Constitution  said,  "The  ap- 
pellate Jurisdiction  of  the  Supreme  Court 
shall  be  coextendve  with  the  state,  and 
shall  extend  to  all  final  Judgments  and  de- 
cisions of  the  district  courts,"  were  they 
attempting  to  declare  and  limit  the  juris- 
diction of  the  court  only,  or  did  they  intend, 
after  so  declaring  and  limiting  such  juris- 
diction, to  also  confer  upon  litigants  an  af- 
firmative right  to  Invoke  such  jurisdiction 
in  all  cases  which  passed  to  final  judgment 
In  the  district  courts  of  the  state?  That  the 
former,  only,  was  intended  is,  we  believe  clear- 
ly, manifest  They  were  creating  a  court  of 
both  appellate  and  original  Jurisdiction.    Sec- 
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tlon  2  of  said  article  attempted  to  define  Its 
appellate  Jurisdiction,  which  was  declared  to 
be  coextensive  with  the  state  and  to  extend 
to  all  final  Judgments  and  decisions  of  the 
district  courts.  It  was  declared  to  have  ap- 
pellate Jurisdiction  throughout  the  confines 
of  the  state,  thereby  prohibiting  the  Legisla- 
ture from  limiting  such  Jurisdiction  to  cer- 
tain counties  or  districts,  and  such  appellate 
Jurisdiction  was  limited  to  "final  Judgments 
and  decisions,"  with  such  additional  appel- 
late Jurisdiction  of  interlocutory  orders  as 
the' Legislature  might  see  fit  to  confer  upon 
It  By  the  next  section  (section  3,  art  6)  it 
was  given  original  Jurisdiction  in  qno  war- 
ranto and  mandamus  against  all  state  oB- 
oers,  boards,  and  commissions,  and  other  nam- 
ed powers  were  conferred  upon  it  But  no- 
where Is  a  right  granted  to  litigants,  by  ap- 
peal, to  avail  themselves  of  the  Jurisdiction 
thus  conferred  upon  the  court  No  procedure 
is  provided  by  which  such  Jurisdiction  Is  to 
be  Invoked,  and,  as  the  right  of  appeal  is 
pnrely  statutory,  it  is  dear  that,  notwith- 
standing the  fact  that  a  court  is  created 
with  appellate  Jurisdiction  over  all  final 
Judgments,  such  Jurisdiction  may  only  be  in- 
voked pursuant  to  a  statute  conferring  the 
right  and  prescribing  the  procedure.  This 
being  true,  the  Legislature  may  grant 
or  withhold  the  right;  it  may  grant  the 
right  in  (Hie  class  of  cases  and  withhold 
it  in  another ;  it  may  confer  the  right  of  ap- 
peal from  all  Judgments  rendered  upon  in- 
dictments, and  deny  it  to  all  other  Judgments. 
This  being  tme,  there  would  be  no  incon- 
sistency between  the  statute  and  the  consti- 
tutional provision,  and  the  doctrine  contend- 
ed tor  by  appellant,  U  sound,  would  have  no 
application. 

Our  position  la  fully  supported  by  the  ad- 
judicated cases.  In  the  case  of  State  ex 
rel.  Milwaukee  Medical  C!oIlege  v.  Chittenden, 
127  Wis.  488,  508,  107  N,  W.  600,  513,  the 
court  construed  the  following  constitutional 
provision:  j 

"Circuit  courts  shall  have  •  •  •  appellate 
Jurisdiction  from  all  inferior  courts  and  tri- 
bunals, and  a  supervisory  control  over  the  same. 
They  shall  also  have  power  to  issue  writs  of 
habeas  corpus,  mandamus,  injunction,  quo  war- 
ranto, certiorari,  and  all  other  writs  necessary 
to  *  *  *  give  them  a  general  control  over 
inferior  courts  and  Jurisdictions." 

The  court  said: 

"That,  it  is  argued,  grants  appellate  Jurisdic- 
tion and,  by  necessary  implication,  the  right  of 
review  as  upon  an  appeal.  Counsel  fail  to  dis- 
tinguish between  appellate  jurisdiction  and  the 
right  of  appeaL  The  former  only  is  granted. 
by  the  Constitution;  the  latter  is  a  mere  legist 
lative  creation.  The  Legislature  is  supreme  in 
the  matter.  It  may  grant  the  right  of  appeal 
from  some  inferior  courts  and  not  from  others, 
or  from  courts  only,  or  from  courts  and  tribu- 
nals exercising  quasi  judicial  authority  as  well ; 
or  may  grant  the  right  in  some  cases  and  not  in 
others,  and,  having  granted  it,  take  it  awa^. 
Without  legislative  action  creating  the  right  in 
any  given  case  in  plain  language,  or  by  neces- 
sary Implication,  it  would  be  usurpation  for  the 
court,  on  the  mere  faith  of  its  constitutional 
giant  of  appellate  Jurisdiction,  to  entertain  an 


appeal.  The  appellate  power  of  circuit  courts 
must  remain  in  abeyance,  except  just  in  so  far 
as  it  has  been,  or  shall  be,  given  vitality  by  leg- 
islative authority.  Mitchell  v.  Kennedy,  1  Wu. 
611 ;  Lancaster  v.  Barr,  25  Wis.  560 ;  Eureka 
S- H.  Co.  V.  Sloteman,  67  Wis.  118,  30  N.  w! 

232,'87  N.*  W?1107." '"'*"  '^  ^°"*'^'  ^^  ^^ 
If  the  right  of  appeal  Is  granted  by  the 
language  of  our  Constitution,  It  necessarily 
is  granted  by  the  Wisconsin  Constitution; 
for  the  provision  there  is  as  broad  as  our 
own,  now  under  consideration. 

In  Michigan,  the  court  in  the  case  of  Sul- 
livan V.  Hang,  82  Mich.  548,  46  N.  W.  795,  10 
L.  R.  A.  263,  construing  a  provision  of  the 
Constitution  vesting  In  the  Supreme  Court 
general  superintending  control  over  all  Infe- 
rior courts  with  power  to  Issue  original  and 
remedial  writs,  and  providing  that  "in  all 
other  cases  It  shaU  have  appellate  Jurisdic- 
tion only,"  said: 

"The  appellate  jurisdiction  in  'all  other  cases' 
IS  as  plainly  conferred  by  this  section  as  is  the 
appellate  jurisdiction  of  the  circuit  courts  in 
all  cases  over  inferior  tribunals." 

The  court  further  said: 

"When  article  6,  {  8,  of  the  ConstitntioD 
clothed  the  circuit  courts  with  appellate  juris- 
diction, it  used  that  term  in  its  known  signifi- 
cation. It  referred  to  such  cases  as  the  legis- 
lature should  provide  for  appealing  and  retrial 
in  the  circuit  court  As  there  is' no  writ  of  ap- 
peal, or  process  by  which  the  circuit  court  can 
bring  the  cause  up  from  the  inferior  court  for 
a  retrial,  it  is  evident  that  this  provision  of  the 
Constitution  contemplated  legislative  action  in 
order  to  bring  the  cause  within  the  Jurisdiction 
of  the  circuit  court  to  retry." 

In  Cady  v.  Manufacturing  Ca,  48  Midi. 
137.  11  N.  W.  841,  Mr.  Justice  CampbelU 
stating  the  law  as  to  the  right  of  appeal 
under  the  Constitution  of  that  state,  said: 

"No  appeal  lies  in  any  case  except  where  giv- 
en by  statute." 

In  the  case  of  Mau  v.  Stoner  et  al.,  14 
Wyo.  183,  83  Pac.  218,  the  Supreme  Court  of 
Wyoming,  In  interpreting  section  2  of  ar- 
ticle 6  of  the  Constitution  of  that  state, 
which  provided: 

"The  Supreme  Court  shall  have  general  ap- 
pellate jurisdiction,  coextensive  with  the  state^ 
In  both  civil  and  criminal  causes,  and  shall  have 
a  general  superintending  control  over  all  in- 
ferior courts,  under  such  rules  and  regulations 
as  may  be  prescribed  by  law" 

— said: 

"Section  2  merely  defines  and  limits  the  ju- 
risdiction of  the  Supreme  Court  without  at- 
tempting to  define  the  manner  of  appeals  or  the 
class  of  cases  in  which  appeals  may  be  taken." 

Section  2  of  article  5  of  the  ConstitutioB 
of  South  Dakota  reads  as  follows: 

"The  Supreme  Court  except  as  otherwise 
provided  in  this  Constitution,  shall  have  appel- 
late jurisdiction  only,  which  shall  be  co<>xtensivii 
with  the  state,  and  shall  have  a  general  super- 
intending control  over  all  inferior  courts  under 
such  regulations  *  *  *  as  may  be  prescribed 
by  Uw.^' 

In  the  case  of  McClaln  v.  WllUams,  10 
S.  D.  332,  73  N.  W.  72,  43  L.  R.  A.  287,  289, 
the  Supreme  Court  of  that  state  said: 

"Whether  the  qualifying  clause  'under  such 
regulations  and  limitations  as  may  be  prescrib- 
ed by  law'  applies  to  the  first  clause  relating 
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to  appeHate  JnriBdlctlon,  as  well  as  to  the  clanse 
relating  to  the  general  superintending  control 
of  inferior  courts,  as  contended  by  counsel  for 
respondent,  we  do  not  deem  it  necessary  to  de- 
cide, for  the  reason  that  that  section  does  not 
attempt  to  define  or  prescribe  in  what  cases  an 
appeal  may  be  taken  to  the  Supreme  Court. 
The  object  and  purpose  of  the  section  seems  to 
be  to  define  and  limit  the  jurisdiction  of  the  Su- 
preme Court,  and  not  in  any  manner  define  the 
class  of  cases  in  which  an  appeal  might  be 
taken.  The  language  of  the  section,  defining 
and  limiting  the  jurisdiction  of  the  Supreme 
Court,  cannot,  by  any  fair  construction,  be  held 
to  confer  upon  parties  the  right  of  appeal  in 
all  cases  of  which  the  Supreme  Court  has  been 
given  jurisdiction." 

In  the  case  of  Western  American  Co.  t. 
St  Ann  Co.,  22  Wash.  158,  60  Pac.  158,  the 
same  rule  la  followed.  In  oonstroing  a  sim- 
ilar constitutional  provision. 

In  the  case  of  Clark  t.  Raymond,  26  Mich. 
415,  it  was  held  that,  as  the  statute  made 
no  provision  for  bringing  the  proceeding  Into 
court  for  review,  the  appellate  court  bad  no 
Jurisdiction,  and  that,  without  further  legis- 
lation, there  was  no  way  by  which  a  review 
could,  be  had  of  such  a  proceeding,  which 
clearly  shows  that  the  court  assumed  that 
ne<ie8sary  machinery  must  be  provided  In  or- 
der to  confer  the  right  of  appeal  upon  a 
suitor. 

In  the  case  at  bar  no  statutory  machinery 
Is  provided,  "the  question  would  arise,  were 
this  court  to  say  that  an  appeal  was  per- 
mitted, as  to  the  time  within  which  appel- 
lant could  perfect  his  appeal — whether  with- 
in one  or  five  years.  When  must  be  apply 
for  the  appeal?  What  steps  must  he  take? 
There  is  no  authority  to  invoke  the  pro- 
cedure prescribed  for  other  cases. 

Appellant  relies  upon  the  cases  of  State 
▼.  Leftwlcb,  41  Minn.  42,  42  N.  W.  598, 
State  V.  Webber,  38  Minn.  307,  87  N.  W.  949, 
Whlttem  V.  State,  36  Ind.  106,  and  State  v. 
Dent,  29  Kan.  416,  for  support  In  the  case 
of  State  V.  Webber,  supra,  the  Minnesota 
court  held  that  a  constitutional '  provision 
(section  2,  art.  6)  of  that  state  which  provid- 
ed that  the  Supreme  Court  should  have  "ap- 
Itellate  Jurisdiction  in  all  cases,  both  In  law 
and  equity,"  was  generally  understood  to 
mean  that,  "In  all  Judicial  proceedings,  the 
Judgment  which  finally  determines  the  rights 
of  the  parties  is  subject  to  review  by  this 
court,  and  we  so  hold,"  but  the  court  fur- 
ther said: 

"The  Legislature  may  prescribe  the  modr  by 

which  a  cause  is  to  be  brought  to  this  court, 
either  by  appeal  or  otherwise,  and  either  direct- 
ly from  the  court  first  determining  it,  or  after 
a  rehearing  before  some  other  court;  but  it 
cannot  deprive  a  party  of  the  right  to  bring 
the  cause  in  some  manner  to  this  court.  If  no 
other  mode  is  given  by  statute,  this  court  may 
assert  and  exercise  its  appellate  jurisdiction  by 
means  of  the  writ  of  certiorari." 

This  case,  however,  is  contrary  to  the 
weight  of  authority,  and  no  argument  is  ad- 
vanced to  sustain  the  position  of  the  court 
except  the  gcneml  understanding.  But  it  will 
be  observed  that  the  court  held  that  the  stat- 
ute regulating  appeals  did  not  apply  to  the 


case  under  consideration,  and  that  the  party 
desiring  to  invoke  the  Jurisdiction  of  the 
court  could  only  do  so  by  certiorari.  In  that 
state  it  will  be  noted  that  they  have  a  very 
broad  statute  (section  4823,  Gen.  St  1894), 
which  was  in  force  at  the  time  this  decision 
was  rendered,  giving  to  the  Supreme  Court 
power  to  issue  the  writ  of  certiorari  "where 
necessary  to  the  furtherance  of  Justice  and 
the  execution  of  the  laws,"  so  that  this  case 
and  the  case  of  State  t.  Leftwlch,  supf  a,  could 
hardly  be  considered  as  directly  in  point 

The  Indiana  case  dted  held  that  there  was 
a  right  of  appeal  In  that  state,  in  cases  of 
criminal  contempt,  under  the  provisions  of  a 
statute  which  gave  the  right  "from  all  final 
Judgments  in  criminal  cases,"  and  clearly 
this  case  has  no  application  here,  where  ouz 
statute  contains  no  such  provision.  The  same 
is  true  of  the  Kansas  case,  where  the  statute 
gave  the  defendant  the  right  to  appeal  In  a 
criminal  case,  "as  a  matter  at  right  from 
any  Judgment  against  him." 

For  the  reasons  stated,  we  are  comp^ed  to 
hold  that  there  is  no  right  of  appeal  from  the 
Judgment  in  criminal  contempt  and  that  the 
motion  by  the  Attorney  General  to  dismiss  the 
appeal  was  well  taken,  and  must  be  sustain- 
ed; and  it  is  so  ordered. 

PARKER,  J.,  concurs. 

NEBLBIT,  District  Judge  (dissenting).  I 
must  dissent  from  the  conclusion  reached  in 
this  case,  for  the  reason  that,  in  my  opinion, 
the  limitation  of  ^he  appellate  Jurisdiction  of 
this  court  In  criminal  cases  fixed  by  the  ta- 
rltorlal  Legislature  in  section  47  ot  cbapter 
57  of  the  Laws  of  1907,  through  the  nse  at 
the  words  "upon  any  indictment,"  la  wboUy 
inconsistent  with  the  provision  of  the  state 
Constitution  which  provides,  "The  appellate 
Jurisdiction  of  the  Supreme  Court  •  •  • 
shall  extend  to  all  final  Judgments  and  deci- 
sions of  the  district  courts"  (article  6,  i  2), 
and  such  words  of  limitation  must  therefore 
be  treated  as  nullified. 

Prior  to  the  adoption  of  the  Constltutloai. 
the  Legislature  had  provided  for  appellate 
procedure  from  the  district  courts  to  the  Su- 
preme Court  in  "dvil  and  criminal  cases." 
Chapter  67,  Laws  1907.  The  procednre  In 
criminal  cases  was  clearly  set  forth;  only 
appeals  .In  criminal  cases  were  limited  to  cas- 
es of  final  Judgment  of  the  district  courts 
"rendered  upon  any  indictment"  If  the 
words  "rendered  upon  any  indictment"  be 
eliminated  from  section  47  of  cbapter  57, 
Laws  1907,  the  time  within  which  any  ap- 
peal in  any  criminal  case  could  be  perfected, 
as  well  as  the  manner  of  perfecting  such  ap- 
peal, is  clearly  prescribed.  It  Is  clear  to  my 
mind  that  the  framers  of  the  (constitution 
were  well  aware  of  the  words  of  limitation, 
and  It  was  their  purpose  In  employing  the 
phrase  "shall  extend  to  all  final  Judgments 
and  decisions  of  the  district  courts"  to  ex> 
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rrossly  repeal  any  words  of  limitation  of  the 
statute  upon  the  right  of  appeal  In  criminal 
cases.  If  It  be  necessary  for  legislative  ac- 
tion before  an  appeal  In  a  criminal  case  of 
contempt  could  lie,  it  would  only  devolve  up- 
on the  Legislature  to  expressly  repeal  the 
words  "upon  any  Indictment,"  In  section  47, 
c  67,  Laws  of  1907,  and  then  the  right  of  ap- 
peal In  such  a  criminal  action  would  clearly 
attach. 

Prior  to  the  adoption  of  the  Constltutloii 
the  right  of  appeal  In  dvll  actions  extended 
to  any  person  aggrieved  by  any  final  Judg- 
ment or  decision  of  any  district  court,  and  in 
criniinal  cases  it  extended  only  to  final  Judg- 
ments upon  any  Indictment  The  Constitu- 
tion expressly  extends  the  appellate  Jurisdic- 
tion In  criminal  cases  to  all  final  Judgments 
and  decisions  of  the  district  courts.  Should 
the  Legislature  enact  a  law  limiting  the  right 
of  appeal  from  the  final  Judgments  and  deci- 
sions of  the  district  courts  in  civil  cases  to  a 
certain  class  only,  would  not  such  enactment 
be  clearly  unconstitutional  and  therefore 
void?  If  this  be  so,  then  Is  it  not  equally 
true  that  any  statute  existing  at  the  time  of 
the  adoption  of  the  Constitution  limiting  the 
appellate  Jurisdiction  of  the  Supreme  Court 
In  criminal  cases  only  to  final  Judgments  ren- 
dered upon  any  indictment  equally  Inconsist- 
ent with  the  Constitution,  and  likewise  void? 

I  cannot  agree  that  the  provision  of  the 
Wisconsin  Constitution  dted  in  the  majority 
opinion  is  as  broad  as  our  own.  Neither  do 
I  so  consider  the  articles  dted  from  the  Con- 
stitutions of  the  states  of  Wyoming  and 
South  Dakota. 

<u  N.  u.  6»I) 

VAN  KIRK  V.  BUTLER.    (No.  1627.) 
(Supreme  Court  of  New  Mexico.    Dee.  12, 1014.) 

(Bfttahu*  hy  the  Court.) 

1.  Master  and  Servant  (§S  101,  102*)— Inju- 
ry TO  Servant— Safe  Place  to  Work— Du- 
TT  OF  Master. 

It  is  the  duty  of  the  master  to  exerdse  rea- 
sonable care  and  skill  to  the  end  that  the  place 
where  he  requires  his  servant  to  perform  labor 
shall  be  as  reasonably  safe  as  is  compatible  with 
its  nature  and  surroundings. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  135,  171.  174,  178-184. 
192;  Dec.  Dig.  {{  101,  102.*) 

2.  Master  and  Servant  (S  125*)— Injttbt  to 
Servant— Defects— Notice. 

The  master  is  chargeable  with  knowledge  of 
defects  in  material  or  appliances,  even  though 
such  defects  be  latent,  or  not  plainly  and  clear- 
ly observable  if  by  the  exercise  of  reasonable 
care  the  master  could  have  discovered  the  same. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  24S-251;    Dec   Dig.  i 

8.  Master  and  Servant  (§§  203,  226*)— In- 
jury TO  Servant— AssDMPTioN  or  KISK— 

EXTRAOaOINASY   RiSK. 

The  servant  assumes  all  the  ordinar;  risk 
of  the  service  and  all  of  the  extraordinary  risks— 
i.  e.,  those  due  to  the  master's  negligence — of 


which  he  knows  and  the  dangers  of  which  he 

appreciates. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $$  538-543,  660-607 ;  Dec. 
Dig.  H  203,  226.*f 

f Additional  8vllalu$  hy  Editorial  Staff.) 
4.  Master  and  Servant  (J  203*)- Injdries 

TO  Servant— AsstJMPTioN  or  Risk— "Extba- 

oroinaby  Risk." 

An  "extraordinary  risk"  is  not  one  which  is 
uncommon  or  unusual,  in  the  sense  that  it  is 
rare,  but  is  one  that  arises  out  of  unusual  con- 
ditions, not  resulting  in  the  ordinary  course  of 
business,  as  by  reason  of  the  master's  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {{  538-543;  Dec.  Dig.  I 
203.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Extraordinary  Risk.] 

Error  to  District  Court,  Bernalillo  Coun- 
ty ;  H.  F.  Raynolds,  Judge. 

Action  by  Herbert  Van  Kirk  against  B.  0. 
Butler.  Judgment  for  defendant,  and  plain- 
tUf  brings  error.  Reversed  and  remanded 
for  new  triaL 

The  complaint.  In  this  case,  sets  up  a  dalm 
for  damages  sustained  by  plaintiff  when  a 
portion  of  the  defendant's  building,  upon 
which  plaintiff  was  working,  fell,  causing  the 
Injuries  complained  of. 

The  cause  of  action  is  predicated  ui>on  the 
alleged  negligence  of  the  defendant,  and  the 
facts  upon  which  this  Is  based  are  set  out 
in  the  complaint,  In  the  following  language: 

"That  the  said  fall  of  the  building  and  the  con- 
sequent injuries  to  this  plaintiff  were  caused 
and  produced  by  the  carelessness  and  negligence 
of  the  defendant  in  failing  to  supply  a  safe 
place  where  this  plaintiff  was  to  work,  in  that 
the  support  of  timber  which  broke  and  precipitat- 
ed the  brick,  timber,  etc.,  upon  this  plaintis  was 
insufficient  to  stand  the  weight  put  upon  the 
same  and  proper  timber  to  support  the  roof 
and  materials  placed  above  the  same." 

The  answer  admitted  that  the  plaintiff  was 
working  upon  the  building  as  an  employ^ 
of  the  defendant,  and  alleged  that  the  plain- 
tiff well  knew  the  condition  of  the  timbers, 
which  broke  as  a  result  of  carelessness  and 
neglect  of  plaintiff,  who  bad  failed  to  con- 
struct and  place  the  supports  of  the  roof  In 
a  workmanlike  maimer,  as  directed  to  do  by 
defendant's  foreman  in  charge  of  that  por- 
tion of  the  construction  of  the  building.  The 
plaintiff  made  a  general  denial  of  these  al- 
legatl(Mls,  and  the  cause  came  on  for  trial, 
upon  the  Issues  so  Joined.  After  counsel 
for  plaintiff  had  made  bis  opening  statement 
of  the  facts  which  he  Intended  to  prove,  de- 
fendant's counsel  moved  for  a  directed  ver- 
dict upon  the  statement  of  counsel  for  plain- 
tiff, upon  the  ground  that  the  facts  offered 
to  be  shown  demonstrated  that  an  acddent 
had  occurred  in  the  construction  of  a  build- 
ing for  which  the  defendant  was  not  respon- 
sible, the  risk  being  an  assumed  one,  and 
that  no  fact  of  the  opening  statement  would 
warrant  a  Judgment  In  favor  of  the  plain- 
tiff.   Ruling  upon  this  motion  was  vrithheld. 


•For  otbar  eases  see  s«m*  topic  and  socUon  NUMBER  In  Dw.  Dig.  *  Am.  Dig.  KsT-No.  Serlts  *  Ben'r  Indszw 
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and  after  the  Introduction  of  some  testimony, 
on  behalf  of  plaintiff,  counsel  for  defendant 
made  further  objection  upon  the  ground 
that  the  complaint  did  not  state  a  cause  of 
action,  In  that  it  stated  no  facts  to  show  any 
negligence  upon  the  part  of  the  defendant. 
As  a  result  of  the  argument  upon  this  objec- 
tion, counsel  for  plaintiff  offered  to  restate 
Into  the  record  the  facts  as  he  expected  to 
prove  them,  which,  with  the  consent  of  the 
trial  court,  he  proceeded  to  do  in  the  follow- 
ing language: 

"The  plaintiff  expects  to  show  in  support  of 
the  action  which  he  has  set  up  aobstantially 
the  following  facts: 

"That  the  defendant,  Mr.  Butler,  was  the 
owner  of  a  lot  in  the  city  of  Albuquerque,  upon 
which  he  designed  to  erect  a  building  for  an 
automobile  garage;  that  he  procured  from  an 
architect  plans  and  specifications  for  the  erec- 
tion of  this  building,  but  did  not  employ  the  ar- 
chitect to  superintend  or  supervise  the  construc- 
tion, instead  assuming  that  duty  himself  in 
person ;  that  in  pursuance  of  that  erection  he 
employed  Mr.  Dye,  foreman,  whose  duty  it  was 
to  employ  and  discharge  his  carpenters  and 
other  laborers  necessary  in  the  erection  of  the 
building,  and  Mr.  Dye,  under  that  authority 
from  the  defendant,  did  employ  this  plaintiff 
as  an  ordinary  carpenter  to  work  in  the  erection 
of  this  building,  to  do  the  particular  things  that 
were  assigned  to  him  to  do,  in  accordance  with 
his  business  as  a  carpenter;  that  the  plans  and 
specifications  of  the  architect  provided  for  a 
building  75  feet  in  width  and  about  142  feet  in 
length,  to  be  used  as  an  automobile  garage,  and 
a  portion  of  the  interior  work — there  were  to  be 
trusses  running  tsrossways  over  this  75  feet,  and 
60  feet  of  these  trusses  were  to  be  self-support- 
ing, being  supported  in  the  remainder  by  iron 
standards,  or  posts,  located  26  feet  from  the 
west  wall  of  the  building;  this  60-foot  stretch 
of  trusses  that  were  self-supporting,  was  to  be 
sustained  by  iron  truss  rods,  which  passed 
through  the  wooden  trusses  at  the  posts  and  at 
the  opposite  wall,  running  down  and  being 
drawn  tight  with  a  screw,  and  supporting  the 
wood  truss  at  intervals  by  bridges  running  from 
the  bottom  of  the  truss  to  this  rod  and  acting  as 
supports.  This  cross-truss — these  cross-trusses 
were  all  to  be  supported  in  this  manner,  except 
the  last  one  at  the  rear,  and  as  the  plan  of  the 
building  provided  for  an  entrance  at  the  rear 
left-band  comer,  In  order  to  omit  the  posts  un- 
der that  crosspiece  which  was  to  be  located  25 
feet  from  the  wall,  and  provide  a  free  passage- 
way for  the  automobiles,  where  the  posts  stood, 
a  supiwrt  was  designed  under  the  last  wooden 
truss  or  stringer,  of  another  minor  truss  running 
lengthwise  of  tne  buildin|;  in  the  line  of  the 
iron  supports,  one  end  resting  upon  the  iron  sup- 
ports under  the  truss,  the  second  from  the  rear 
wall,  and  the  other  end  being  imbedded  in  the 
rear  wall  itself.  Tbii  was  designed  to  pass  un- 
der the  first  cross-truss,  supporting  it  at  the 
same  place  that  the  iron  support  would  have 
stood  had  it  been  placed.  This  cross-truss  tak- 
ing the  place  of  the  iron  support  was  designed 
in  its  turn  to  be  strengthened  and  supported  by  a 
like  truss  rod,  fastened  into  each  end  of  the 
wooden  truss,  running  down  in  truss  form  and 
separating  the  wooden  truss  itself  by  bridges 
at  intervals. 

"I  present  a  small  diagram  showing  more 
definitely  the  arangement  designed  for  this 
building,  the  outline  representing  the  walls  of 
the  building  itself,  the  last  truss  from  which 
the  iron  strand  was  omitted  being  marked  a,a, 
the  point  at  which  the  iron  standard  was  omitted 
marked  d,  and  the  wooden  truss  supporting  it 
marked  h,b.  The  rod  designed  to  strengthen 
and  hold  it  is  marked  e,e,e,  and  the  bridge- 
work  running  from  thia  rod  to  the  supports, 


marked  f,fj;  the  dotted  line  o,d  being  the  place 
of  the  omitted  iron  support  We  expect  to 
show  that  the  defendant  proceeded  with  the 
work  of  erecting  this  building  himself,  person- 
ally superintending  the  work,  and  under  bim 
the  foreman,  being  constantly  upon  the  work 
directing  it  and  superintending  it,  and  that  his 
foreman,  who  was  under  him,  in  entire  charge 
of  the  work,  and  with  the  right  to  hire  and  dis- 
charge men,  directed  Uie  men  in  making  these 
cross-trusses  to  make  them  support  on  sticks 
or  pieces  of  2x6  timtier  until  they  were  com- 
pleted and  ready  for  the  iron  rods,  the  cross- 
trusses  being  made  in  place  and  the  iron  rods 
to  be  put  in  later,  in  the  meantime  the  timbers 
supported  by  the  sticks;  tliat  in  like  manner 
the  foreman  directed  the  wooden  truss  b,b  on 
the  diagram,  to  be  built  of  boards  nailed  togeth- 
er, composing,  when  so  nailed,  a  stick  of  timber 
approximately  10  Inches  square,  and  directed 
the  carpenters  to  place  under  this  stick  of  tim- 
ber at  the  point  marked  c,d,  being  the  point  di- 
rectly under  which  it  supported  cross-trusses, 
one  of  these  stick  supports,  which  was  to  take 
temporarily  the  place  of  the  rods  thereafter  to 
be  added  to  the  stick  to  support  it,  and  some  of 
the  carpenters  so  employed,  the  exact  one  we 
will  be  unable  to  show,  placed  the  support  at 
c,d  under  the  stick  b,b. 

"We  will  show  that  as  designed,  and  had  the 
rods  lieen  put  into  this  timber  as  soon  as  it  was 
erected,  it  was  amply  strong  enough  and  would 
have  sustained   fully  all  the   weight  that    was 
designed  to  and  had  been  placed  upon  it  at  the 
time  that  it  felL    We  will  further  show  that  all 
these  upper  trusses  were  in  place,  as    I    have 
stated.  Including  the  cross-truss  supporting  the 
truss  a,a;  that  the  plaintiff,  together  w^ith   the 
foreman  and  some  other  men,  proceeded  to  put 
in  these  iron  trusses,  commencing  first  at  the 
trusses  a,a  and  proceeded  from  that  one  in  the 
rear,  the  large  cross-trusses  successively  towards 
the  front  of  the  building ;  that  in  the  meantime, 
by  the  direction  of  the  defendant,  the  work  of 
putting  on  the  roof  on  top  of  these  trusses  pro- 
ceeded without  interruption,  and  without  wait- 
ing to  complete  the  works  of  putting  in  the  iron 
trusses:  that  when  the  plaintiff  and  the  foreman 
had  finished  putting  the  iron  rod  trusses  on  the 
wooden  trusses  that  run  through  the  building, 
and  started  back  to  put  the  truss  on  the  cross- 
piece  b,b,  they  were — that  the  foreman  and  the 
plaintiff  were  called  away  and  directed  to  stop 
that  work  by  the  defendant  himself,  and  directed 
to  faistead  complete  some  work  in  the  front  of 
the  building— putting  up  the  large  heavy  steel 
girder  over   the  door  in  order   that   the   work 
of  construction    should   not  be   impeded ;    that 
the  work  of  placing  this  heavy  iron  girder  in 
the  form  occupied  some  days,  two  approximately 
as  I   now  recollect,  and  in   the  meantime  the 
work  of  putting  up  the  roof  and  piling  addi- 
tional weight  upon  the  weak  spot  in  the   rear, 
continued   by  direction  of  the  defendant   nna- 
bated,  and  among  other  things  that  the  defend- 
ant caused  to  be  unloaded  at  the  rear  point  di- 
rectly over  the  place  where  this  stick  support 
sustained   the  iron   rods   heavy   green   lumber, 
adding   additional   weight  upon   that   point  to 
that  which  the  building  itself  carried.    We  will 
show  that  this  stick  support  was  insnffident  in 
itself  to  sustain  the  weight  placed  upon   it  by 
the  roof,  and   that  after  the  plaintiff  and  the 
foreman  had  finished  putting  the  steel  ^rder  in 
the  front,  which  work  they  had  been  doing  by 
direction  of  the  defendant  himself,  they  started 
back  to  continue  the  work  and  put  these  iron 
rods  under  the  support  b,b,  and  after  they  bad 
put  in  a  few  pieces  of  the  scaffolding  designed 
for  the  workdan  to  stand  upon,  and  to  work 
upon,  in  putting  in   this  iron   truss   the   stick 
c,d  broke   and   gave   way,   allowing  the   croas- 
piece  b,b  and  the  stringer  a,a  resting  npon  it 
in  turn  to  break,  and  these,  turning  over  the 
various  crosspieces  that  ran  through  the  build- 
ing from  front  to  rear,  so  that  the  weight  would 
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come  upon  their  side  instead  of  upon  the  point 
of  the  support  by  the  trusses,  one  after  another 
they  broke  and  fell  until  the  entire  top  of  the 
building  had  been  precipitated  into  the  basement, 
dragging  with  it  some  of  the  brickwork  of  the 
wall  and  a  portion  of  the  walls  themselves,  sub- 
stantially collapsing  the  entire  building,  with 
the  exception  of  the  lower  part  of  the  brick- 
work upon  the  walls;  that  the  plaintiff  in  the 
process  of  this  fall  was  covered  with  bricks  and 
debris  that  came  from  above,  and  in  that  man- 
ner received  the  injuries  for  which  we  bring 
this  suit  iJis  injuries  consist  of  a  broken  arm, 
bruises,  and  other  physical  injuries,  ^iow  upon 
that  statunent  we  expect  to  recover  in  this 
case." 

After  the  foregoing  statement  of  the  case 
the  court  intimating  that  it  was  his  conclu- 
sion that  the  complaint,  even  including  the 
statement  as  made,  did  not  state  facts  snf- 
fldent  to  constitute  a  cause  of  action,  where- 
upon leave  was  asked  by  counsel  for  plain- 
titr  to  amend  the  complaint  so  as  to  state 
specifically  the  grounds  or  particulars  of  neg- 
ligence contained  In  the  opening  statement 
The  complaint  was  thereupon  treated  as 
amended  to  include  the  facts  set  out  in  the 
opening  statement  an  a  verdict  directed  In 
favor  of  the  defendant  upon  the  ground  that 
plaintiff  had  no  right  of  action. 

Marron  ft  Wood,  of  Albuquerque,  for  plain- 
tiff in  error.  A.  B.  McMillen,  of  Albuquer- 
que, for  defendant  in  error. 

HANNA.  J.  (after  stating  the  facts  as 
above).  As  Indicated  by  the  statement  of 
the  facts,  the  one  proposition  before  this 
court  for  consideration  is  whether  the  com- 
plaint, as  enlarged  or  amended  by  the  open- 
ing statement  of  counsel  for  plaintiff,  states 
a  cause  of  action. 

Counsel  for  appellee,  in  an  able  brief,  takes 
Issue  with  appellant's  position  that  the  court 
ordered  the  complaint  to  be  deemed  amend- 
ed to  include  the  facts  of  the  opening  state- 
ment, and  contends  that  an  objection  was  In- 
terposed to  such  course  of  procedure.  Coun- 
sel did  object,  and  stated  as  his  reason  there- 
for that  he  desired  to  meet  the  complaint 
when  amended,  and  could  not  proceed  fur- 
ther at  the  time  because  be  desired  to  be 
prepared  to  meet  whatever  allegations  should 
be  made.  After  some  discussion  between 
counsel  and  the  court,  it  would  appear  that 
counsel  for  appellee.  In  effect,  withdrew  his 
objection,  and,  subsequently,  upon  request 
again  made  by  counsel  tor  appellant,  leave 
to  amend  was  granted  by  the  court,  to  which 
no  objection  was  Interposed  by  appellee.  It 
Is  therefore  necessary  to  treat  the  complaint 
as  amended,  by  the  opening  statement  of 
facts,  as  was  done  in  the  district  court ;  any 
other  course  would  be  unfair  to  appellant  as 
presenting  an  Issue  different  from  that  up- 
on which  the  case  was  decided  In  the  court 
below. 

[1,2]  We,  therefore,  turn  to  the  main  qnes- 
tlon  for  consideration,  1.  e.,  the  existence  of 
the  relation  of  master  and  servant  being  con- 
ceded. Is  there  a  breach  of  duty  set  out  In 


the  complaint  and  statement  of  facts,  result- 
ing from  the  negligence  of  the  defendant  and 
not  growing  out  of  a  risk  assumed  by  the 
servant  in  the  course  of  bis  employment,  or, 
in  short,  has  a  cause  of  action  been  stated? 

The  appellant  stands  upon  the  general  rule 
that  it  is  the  duty  of  the  master  to  exercise 
reasonable  care  and  skill  to  the  end  that  the 
place  where  he  requires  his  servant  to  per- 
form labor  shall  be  as  reasonably  safe  as  Is 
compatible  with  its  nature  and  surronndlngs. 
4  Thompson,  Neg.  f  3873,  Appellee,  while 
not  questioning  this  general  rule,  and  aside 
from  bis  attack  upon  the  sufficiency  of  the 
pleading,  contends  that  a  servant,  engaging 
for  the  performance  of  specified  services, 
takes  upon  himself  the  ordinary  risks  inci- 
dent thereto,  and  that  the  general  rule  re- 
quiring a  master  to  provide  reasonably  safe 
places  and  structures  for  bis  servants  to 
work  upon  does  not  impose  upon  blm  the 
duty  toward  them  of  keeping  a  building 
which  they  are  employed  in  erecting  in  a 
safe  condition  at  every  moment  of  the  work, 
so  far  as  its  safety  depends  upon  the  due  per- 
formance  of  that  work  by  them  and  their 
fellows. 

It  has  been  held  that  the  doctrine  of  rea- 
sonably safe  place  does  not  apply  to  the  con- 
struction of  buildings  or  other  situations 
where  the  character  of  the  place  is  constant- 
ly changing,  with  tbe  same  force  as  it  does 
to  the  completed  structure  or  other  perma- 
nent and  fixed  place.  Lewlnn  v.  Murphy,  63 
Wash.  356,  115  Pac.  740,  Ann.  Cas.  1912D, 
433.  Other  cases  could  be  cited  to  the  same 
effect,  but  it  is  well  setUed,  as  stated  by 
Labatt's  Master  and  Servant,  {  924,  that 
where  the  Instrumentality  which  caused  the 
Injury  was  still  incomplete  at  the  time  of  t&e 
accident,  and  the  injured  servant  was  en- 
gaged in  the  work  of  bringing  it  to  comple- 
tion, the  question  whether  the  master  was 
in  the  exercise  of  due  care  is  determined 
with  reference  to  a  lower  standard  than  that 
which  Is  applied  in  the  case  of  Instrumental- 
ities which  have  been  put  Into  a  finished  con- 
dition and  are  In  regular  use  in  tbe  normal 
course  of  business.  As  stated  by  the  same 
author,  In  the  same  section,  in  many  cases 
the  rule  requiring  the  master  to  exercise  or- 
dinary care  to  provide  a  reasonably  safe 
place  to  work  for  his  servant  Is  held  not  to 
apply  to  cases  In  which  tbe  work  in  which 
the  servants  are  engaged  Is  of  such  nature 
that  the  conditions  of  the  place  are  con- 
stantly changing.  This  text  is  supported  by 
the  case  of  Davis  v.  Trade  Dollar  Cons.  Mln. 
Co.,  54  C.  C.  A.  636,  117  Fed.  122,  among 
others,  which  case  Is  dted  by  appellee  In  his 
brief.  In  support  of  his  contention  upon  the 
proposition  that  plaintUTs  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant 

[3]  The  consideration  of  the  last  principle 
stated,  without  recognizing  any  qualification 
thereof,  would  seem  to  be  conclusive  upon 
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the  qnestlon  before  na  for  determination. 
Like  80  many  other  rales,  however,  the  prin- 
ciple is  not  without  Its  qualification.  The  the- 
ory of  law  upon  which  the  principle  Is  based 
Is  that,  as  to  the  class  of  risks  referred  to, 
the  risk  Is  assumed  by  the  servant  upon 
the  principle  that  It  is  an  ordinary  and  nat- 
ural Incident  of  the  work  to  be  done.  Lab- 
att'a  Master  and  Servant,  { '  1177.  There- 
fore we  take  It  to  be  a  true  statement  of  the 
law  that  if  the  facts  of  the  case  should  dis- 
close that  the  risk  is  not  of  an  ordinary  kind, 
even  though  arising  in  the  course  of  the  con- 
struction of  the  building,  but  was  of  an  ex- 
traordinary character,  the  rule  as  to  assump- 
tion of  risk  by  the  servant  should  not  apply. 
And  in  this  connection  we  find  Lahatt's  Mas- 
ter and  Servant,  at  section  1178,  discussing 
the  principle  in  the  following  language: 

"A  servant  la  prima  facie  not  chargeable  with 
an  assumption  of  extraordinary  risk*— risks, 
that  is  to  say,  which  may  Im  obviated  by  reason- 
able care  on  the  master's  part." 

This,  like  every  other  element  of  the  sub- 
ject under  consideration,  seems  to  be  subject 
to  still  further  qnallflcation,  and  we  find  the 
same  author,  in  section  1179,  declaring  the 
principle  that  extraordinary  risks  are  deem- 
ed to  have  been  assumed  by  the  servant  if  the 
risk  was  known  to  and  comprehended  by 
him.' 

A  conntless  number  of  cases  might  be  cit- 
ed by  us  in  support  of  these  several  legal 
principles  enunciated.  We  have  examined 
numerous  authorities,  and  find  that  most  of 
the  cases  have  arisen  In  connection  with  ac- 
cidents resulting  from  improper  methods  of 
carrying  on  the  business,  or  from  negligence 
in  respect  to  the  use  and  management  of  in- 
strumentalities  or   materials. 

[4]  An  extraordinary  risk,  in  the  sense 
in  which  we  use  this  term,  is  not  one  which 
Is  uncommon  or  unusual  in  the  sense  that  it 
is  rare,  but  is  one  that  arises  out  of  the 
unusual  conditions,  not  resulting  in  the 
ordinary  course  of  the  business,  as  by  ren- 
Bon  of  the  master's  negligence.  The  reason 
wl)y  the  doctrine  of  the  servant's  nonassump- 
tion  of  extraordinary  risk  has  arisen,  as  an 
exception  to  the  common-law  rule  of  assumed 
risk,  or  accepted  risk,  as  it  is  designated  by 
some  authors,  may  be  said  to  rest  primarily 
upon  the  consideration  that  as  the  master  has 
control  of  the  conditions  which  affect  the 
servant's  safety,  he  is  the  party  who  ought 
In  fairness,  to  be  held  responsible  if  those 
conditions  are  not  such  as  a  prudent  man 
would  maintain  under  the  circumstances.  It 
is  also  said  that  extraordinary  risks  are  not 
assumed  because  they  are  not  the  natural 
and  ordinary  incidents  of  the  servant's  work. 
Labatt's  Master  and  Servant,  |  1181.  We, 
therefore,  find  that  there  are  two  classes  of 
risks  referred  to,  namely,  ordinary  and  ex- 
traordinary risks,  and  Labatt's  Master  and 
Servant,  |  1186a,  summarizes  the  rule  as 
to  the  assumption  of  risk  in  the  following 
language: 


"The  servant  assnmea  all  the  ordinary  risks  of 
the  service  and  all  of  the  extraordinary  risks — 
1.  e.,  those  due  to  the  master's  negligence— of 
which  be  knows  and  the  dangers  of  wliich  he 
appreciates." 

This  is  a  comprehensive  statement  of  tlie 
rule  which  thus  qnailfled  the  general  rule 
that  it  is  the  duty  of  the  master  to  provide 
a  reasonably  safe  place  for  the  servant  to 
work. 

Appellant  by  his  statement  of  the  case  has 
sought  to  show  that  the  condition  out  ot 
which  this  injury  grew  was  not  an  ordinary 
risk,  but  tliat  the  master  personally  in  charge 
of  the  work,  through  his  foreman,  directed 
that  the  cross-truss,  which  subsequently 
gave  way,  should  be  temporarily  supported 
"on  sticks  or  pieces  of  2x6  timber  until  they 
were  completed  and  ready  for  the  Iron  rods"; 
that  before  the  iron  rods  were  installed,  the 
work  of  putting  on  the  roof  proceeded,  under 
direction  of  the  defendant;  that  when  the 
plaintiff  and  foreman  were  about  to  put  In 
the  Iron  rods,  or  truss,  to  support  the  cross- 
piece  (that  gave  way)  they  were  called  away 
from  this  work  and  directed,  by  the  defend- 
ant himself,  to  complete  some  work  in  the 
front  of  the  building,  which  work  occupied 
two  days,  in  the  meantime,  under  direction 
of  the  master,  additional  weight  had  been 
piled  upon  "the  weak  spot  in  the  rear,"  and 
when  the  plaintiff  returned  to  continue  the 
work  of  reinforcing  the  truss,  temporarily 
supported  as  aforesaid,  and  while  erecting 
a  scaffolding  to  stand  upon  for  ttie.  purpose, 
the  supporting  timber,  or  "stick"  broke,  al- 
lowing the  truss  in  turn  to  break,  and  re- 
sulting in  the  collapse  of  the  building  and 
the  injury  of  the  plaintiff.  Thus  appellant 
has  endeavored  to  make  out  a  case  of  neg- 
ligence on  the  part  of  the  master,  who  was 
defendant  In  the  court  t)elow. 

It  may  be  urged  that  the  master  could 
not  have  foreseen  the  result  that  followed 
from  his  departure  from  the  plans  of  con- 
struction, which  was  but  a  temporary  condi- 
tion, and  that  the  defect  In  the  construction, 
in  this  particular,  was  equally  apparent  to 
master  and  servant,  and  therefore  assumed 
by  the  servant  As  heretofore  stated,  each 
case  is  dependent  upon  Its  facts,  and  we  have 
found  It  dlfflcult  to  find  analogous  cases,  al- 
though the  following  have  some  points  In 
common  with  the  present  case,  and,  we  t>e- 
lieve,  support  the  conclusion  that  the  master 
is  chargeable  with  knowledge  of  defects  In 
material  or  appliances,  even  though  such  de- 
fects be  latent,  or  not  plainly  and  clearly  ob- 
servable, if  by  the  exercise  of  reasonable 
care  the  master  could  have  discovered  same: 
Twomey  ▼.  Swift,  163  Maes.  273,  88  N.  EL 
1018;  Flynn  ▼.  Union  Bridge  Ct».,  42  Uo. 
App.  631;  Johnson  t.  First  Nat  Bank  of 
Ashland,  79  Wis.  414,  48  N.  W.  712,  24  Am. 
St  Rep.  722;  Nat  Bet  Co.  y.  WUiia,  14S 
Fed.  107,  74  O.  C  A.  801. 

The  last  case  cited  Is  one  where  a  scaffold 
broke  and  may  be  considered  as  similar  la 
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point  of  logic  to  the  case  nnder  considera- 
tion. The  scaflold  proved  of  InsufSdent 
strength,  as  did  the  truss  which  gave  way 
under  the  load  put  upon  It  The  truss  was 
designed  by  the  plans  to  be  reinforced  by 
Iron  rods,  but  the  master  delayed  the  work 
of  so  doing  and.  It  Is  said,  directed  the  con- 
tinuance of  work  npon  the  roof,  which  re- 
sulted In  piling  up  of  weight  upon  the  truss, 
temporarily  supported,  until  it  gave  way. 

On  the  other  hand,  could  the  master  by 
the  exercise  of  reasonable  diligence  have 
discovered  the  defect?  It  Is  apparent  from 
the  facts  alleged  that  he  knew  that  the 
trusses  were  to  be  reinforced  by  iron  rods  or 
trusses,  and  that  he  stopped  this  work  of  re- 
inforcing at  the  point  where  the  trouble  aft- 
erwards developed  and  at  the  same  time  per- 
mitted and  directed  the  continuance  of  work 
which  resulted  in  the  extra  weight  over  the 
nnrelnforced  truss.  This  would  not  seem 
to  be  a  case  of  defective  material,  as  was 
the  case  in  the  scaffold  referred  to,  but  rath- 
er a  deliberate  course  of  procedure,  out  of 
the  ordinary  and  in  violation  of  plans  for  the 
building  with  every  reason  to  anticipate 
some  such  result  as  occurred.  This  would 
at  least  amount  to  carelessness  and  negli- 
gence, and  constitute  a  violation  of  the  gen- 
eral duty  to  provide  a  safe  place  for  the 
servant  to  work  in. 

It  is  our  conclusion  that  the  state  of  facts 
here  presented  for  our  consideration  did  not 
constitute  an  ordinary  risk,  but  rather  an 
extraordinary  one,  resulting  from  the  negli- 
gence of  the  owner  and  master,  and,  as  the 
case  la  now  presented  to  us,  it  does  not  ap- 
pear that  the  servant  knew  of  the  condition, 
and  therefore  assumed  the  risk,  for  which 
reason  we  necessarily  conclude  that  the  trlai 
court  was  in  error  in  directing  a  verdict  for 
the  defendant,  the  judgment  of  the  district 
court  being,  therefore,  reversed,  and  the 
cause  remanded  for  a  new  trial;  and  it  is  eo 
ordered. 

ROBERTS,  a  3;  and  PARKER,  J.,  con- 
cur. 


(19  N.  M.  E88) 

HASBROUCK  et  al.  v.  CARR. 
(No.  1732.) 

(Snpreme  Court  of  New  Mexico.     Dec.  7, 
1914.) 

(Syllalu*  h»  the  Oouri.) 
1.  Pbiwcipal    and    Subbtt    (I    147*)— CON- 

TBACT    iNDBMNimNO    BOILDIKO    CONTIIAC- 

tor's  Sureties— T^iabilitt  of  Indemnitobs 

— Creditors  of  Contractor. 

A  snrety  company,  having  exeoated  a  bond 
for  the  benefit  of  subcontractors,  laborem,  and 
materialmen,  received  a  contract  of  Indemnity 
from   the   principal   contractor   and   one  Carr, 

Jtroviding  that  they  would  at  all  times  indemoi- 
y  and  save  the  surety  harmless  from  and 
•galDst  every  claim,  demand,  jndnnent,  etc., 
and  that  they  would  place  the  snrety  in  fnnds 
to  meet  every  claim,  demaod,  jud^meDt,  etc., 
against  it  by  reason  of  such  suretyship  and  be- 
fore it  should  be  required  to  pay  thereunder. 


HeJd,  that  the  contract  was  one  of  Indemnity 
solely,  and,  in  a  suit  against  Carr  for  the  ben- 
efit of  the  creditcxra  of  Anson,  no  recovery  could 
be  had,  where  it  appeared  from  the  complaint 
and  answer  that  the  surety  company  was  in- 
solvent; that  it  had  no  assets;  that  it  had 
paid  no  part  of  such  judgments,  and  could 
not  be  required  to  pay,  by  reason  of  its  insol- 
vency. 

lEd.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {{  402-112;   Dec.  Di«. 

2.  Pkincifai.  and  Subett  (§  147*)— Rights 
OF     Cbeditobs— Indemnity — Subbooation. 

Where  the  security  is  given  by  a  stranger 
and  is  merely  personal  to  the  surety,  and  can- 
not t>e  construed  as  a  pledge  for  Uie  security 
of  the  debt,  if  the  surety  is  discharged  from 
liability  the  creditor  cannot  afterwards  take 
anything  by  subrogation  to  his  rights.  If,  on 
the  other  hand,  the  security  la  a  pledge  for  the 
payment  of  the  debt  as  well  as  a  personal  in- 
demnity for  the  surety,  the  discharge  of  the 
surety  will  not  deprive  the  creditor  of  a  claim 
on  the  security  for  the  payment  of  the  debt 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  ft  402-^12;  Dec.  Dig- 
{  147.*] 

3.  Inoemnitt  (J  11»)— Coktbaot  Indbknift- 
iNO  SuBETT  Company- RioHT  to  Enfobcb 
Indemnity. 

Where  a  stranger  undertakes  to  indemnify 
a  surety,  and  the  surety  thereafter  becomes 
bankrupt  bo  that  it  cannot  pay  any  of  its 
suretyship  obligations  and  is  dissolved  and  its 
corporate  capacity  and  right  to  do  business 
terminated,  the  legal  representative  of  such 
surety  cannot  enforce  the  indemnity,  because 
such  surety  lost  nothing,  and  was  not  Samaged, 
and  cannot  be  damniBed. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  §{  21-25;    Dec.  Dig.  i  ll.'J 

4.  Indemnity  (|  1*)— "IwDBMNixorf'— "Iwdek- 

KIFY." 

An  "indemnitor"  ia  a  person  who  indemni- 
fies, and  to  "indemnify"  is  to  "save  harmless; 
to  secure  against  loss,  damage,  or  penalty;  to 
make  good  to;    to  reimburse;    to  compensate." 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  t  1;    Dec.  Dig.  ^  1.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Indemnify.] 

Appeal  from  District  Court,  Bernalillo 
County;   H.  F.  Raynolds,  Judge. 

Action  by  Frank  Hasbrouck,  Superintend- 
ent of  Insurance  of  the  State  of  New  Tork, 
as  successor  in  office  of  William  T.  Emmett, 
for  the  use  and  benefit  of  James  B.  Clow  and 
others,  against  Clark  M.  Carr.  From  Judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded,  with  directions  to 
dismiss. 

Andrew  W.  Anaon  was  a  contractor  re- 
siding in  the  dty  of  Albuquerque,  and  enter- 
ed into  a  contract  with  the  United  States 
government  for  the  erection  of  the  Albuquer- 
que post  office,  and,  in  order  to  qualify  as 
such  contractor,  made  application  to  the  Em- 
pire State  Surety  Company  to  furnish  bond 
to  secure  the  faithful  performance  of  his  con- 
tract. The  first  application  was  made  on 
Itercb  16,  1908,  and  the  second  one  on  De- 
cember 19,  1908.  The  applications  are  in 
substantially  the  same  form,  and  it  will  be 
necessary  to  consider  but  one  of  them.    In 
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pursuance  of  sncb  applications,  the  Empire 
State  Surety  Company  executed  bonds,  witb 
Andrew  W.  Anson  as  principal,  to  the  United 
States  of  America.  The  applications  referred 
to  described  Andrew  W.  Anson  as  applicant, 
Sarah  Anson  as  wife,  and  Clark  M.  Carr  as 
indemnitor.  Clark  M.  Carr,  the  appellant, 
was  not  the  contractor  and  was  not  interest- 
ed directly  or  indirectly  in  Anson's  contract, 
and  was  not  a  party  to  the  bonds  given  by 
Anson  and  the  Empire  State  Surety  Company 
to  the  United  States  government  The  par- 
ties for  whose  benefit  this  suit  was  brought 
became  creditors  of  Anson  on  account  of 
labor  and  materials  furnished  in  the  erection 
of  the  post  office  building.  Anson  became 
unable  to  pay  these  creditors,  and  thereafter, 
in  a  suit  instituted  in  the  United  States  court 
against  Andrew  W.  Anson  and  the  Empire 
State  Surety  Company,  Judgment  was  recov- 
ered against  them  for  the  respective  amounts 
claimed  by  the  several  creditors.  The  ap- 
pellant, Clark  M.  Carr,  was  not  a  party  to 
that  suit,  and  was  not  a  debtor  to  the  credi- 
tors of  Anson  or  In  any  way  responsible  to 
them,  unless  the  application  to  the  Empire 
State  Surety  Company  which  be  signed  as  in- 
demnitor made  him  responsible.  The  Judg- 
ments recovered  against  Andrew  W.  Anson 
and  the  Empire  State  Surety  Company  have 
never  been  paid.  The  Empire  State  Surety 
Company  never  paid  any  of  the  Judgments 
against  it  by  Anson's  creditors  and  is  wholly 
insolvent  and  unable  to  pay  its  debts  or  any 
part  thereof,  and  has  been  -dissolved  and  Its 
corporate  capacity  and  right  to  do  business 
as  a  corporation  terminated,  and  the  superin- 
tendent of  Insurance  of  the  state  of  New 
York  was  directed  to  take  possession  of  its 
assets  and  liquidate  Its  business.  William  T. 
Emmett,  at  the  time  of  the  commencement 
of  this  action,  was  superintendent  of  insur- 
ance of  the  state  of  New  York,  andk  Frank 
Hasbrouck  is  his  successor  and  was  duly  sub- 
stituted as  such  in  this  cause.  It  Is  alleged, 
among  other  things,  in  the  complaint,  that  the 
payment  by  the  Empire  State  Surety  Com- 
pany of  the  several  Judgments  rendered 
against  it  and  the  said  Anson  became  impos- 
sible by  reason  of  the  Insolvency  of  the  said 
Empire  State  Surety  Company.  Appellant 
filed  a  demurrer  to  the  complaint,  which  was 
overruled  by  the  court,  whereupon  be  filed  an 
answer,  setting  up  the  fact  that  the  Empire 
State  Surety  Company  was  Insolvent,  and 
unable  to  pay  Its  debts  or  any  part  thereof, 
and  that  it  bad  been  dissolved  and  its  cor- 
porate capacity  and  right  to  do  business  as  a 
corporation  terminated;  tbat  It  had  not  and 
cannot  pay  said  Judgments  or  any  part  there- 
of; and  that  it  bad  not  and  could  not  suffer 
any  loss,  etc.,  by  reason  of  said  Judgments. 
And  likewise  it  was  alleged  that  the  insur- 
ance commissioner  had  not  paid  such  Judg- 
ments, and  that  such  officer  had  no  funds 
with  which  he  could  pay  such  Judgments; 
consequently   the  indemnitee   was   not  and 


could  not  be  damnified.  Other  allegations 
were  contained  In  the  answer,  which,  how- 
ever, need  not  be  set  forth.  After  answer  ap- 
pellee moved  for  Judgment  upon  the  plead- 
ings, which  motion  was  sastained  by  the 
court,  and  Judgment  was  entered  in  favor  of 
Frank  Hasbrouck,  superintendent,  etc.,  for 
the  use  and  benefit  of  the  creditors  named 
in  the  complaint,  and  for  the  respective 
amounts  due  each  of  such  creditors,  against 
appellant  From  such  Judgment,  tbis  ap- 
peal is  prosecuted. 

Alonzo  B.  McMlllen,  of  Albuquerque,  for 
appellant.  Neill  B.  Field,  of  Albuquerque,  for 
appellees. 

ROBERTS,  C.  J.  (after  stating  the  facts 
as  above).  [1]  The  bond  or  contract  to  en- 
force which  tbis  suit  was  filed  is  a  combin- 
ed application  for  a  contract  bond  and  an 
indemnity  agreement,  usually,  it  is  evident, 
only  Intended  to  be  signed  by  the  applicant 
for  such  bond.  It  is  designated,  on  the  face 
of  the  paper,  "Application  for  a  contract 
bond."  This  is  followed  by  a  blank  space 
for  the  place  and  date  of  execution,  and  18 
questions  to  be  answered  by  the  applicant 
for  the  bond.  None  of  these  questions  have 
any  relation  whatever  (o  any  other  signer 
of  the  bond,  save  the  applicant  These  ques- 
tions are  immediately  followed  by  the  fol- 
lowing printed  paragraph: 

"Should  the  Empire  State  Surety  Company, 
hereinafter  called  the  surety,  execute  or  pro- 
cure the  execution  of  the  bond  hereinbefore 
applied  for,  the  undersigned,  hereinafter  called 
the  indemnitor,  do  in  consideration  thereof, 
jointly  and  severally   undertake  and  agree." 

This  is  followed  by  13  numbered  para- 
graphs, setting  forth  the  agreements  of  the 
Indemnitor,  and  so  designating  him,  prac- 
tically all  of  which  only  refer  to  the  appli- 
cant The  fourth  paragraph,  upon  which 
appellant's  liability  rests,  if  at  dll,  reads  as 
follows: 

"Tbat  the  indemnitor  will  perform  all  the 
conditions  of  said  bond  on  the  part  of  the  in- 
demnitor to  be  performed,  and  he  will  at  all 
times  Indemnify  and  save  the  surety  harmless 
from  and  against  every  claim,  demand,  liability, 
coat,  charge,  expense,  suit,  order,  judgment  and 
adjudication  whatsoever,  and  will  place  the 
surety  in  funds  to  meet  every  claim,  demand, 
liability,  cost,  charge,  expense,  suit,  order,  judg- 
ment or  adjudication  against  it  by  reason  of 
such  suretyship  and  before  it  shall  be  required 
to  pay  thereunder." 

The  b<«id  was  signed  by  Anson,  the  con- 
tractor, his  wife,  and  Clark  M.  Carr,  the  ap- 
pellant 

[2]  Appellant  contends  that  paragraph 
4  of  the  Indemnity  agreement,  quoted  supra, 
has  no  relation  whatever  to  bim,  but  refers 
solely  to  Anson,  the  contractor.  But  in  view 
of  the  fact  that  the  undertaking  was  a  Joint 
and  several  one,  it  might  reasonably  be  held 
that  the  undertakings  and  promises  contain- 
ed in  such  paragraph  were  Joint  and  sever- 
al, and  applied  to  and  bound  all  the  signers 
of  the  contract     Assuming  that  Carr  was 
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bound  by  the  prorlslons  of  eald  paragraph, 
we  will  pass  to  a  consideration  of  his  lia- 
bility to  the  use  plaintUta  in  this  case.  This 
liability  depends  upon  whether  the  agree- 
ment signed  by  him  wa^  intended  solely  for 
the  Indemniflcation  of  the  Empire  State 
Surety  Company,  and  was  personal  to  it,  or 
whether  It  was  an  agreement,  by  Garr,  to 
pay  the  debts  contracted  by  Anson,  the  pay- 
ment of  which  was  secured  by  the  bond 
signed  by  the  Empire  State  Surety  Compa- 
ny. The  rule  is  well  stated  In  Brandt,  Sure- 
tyship and  Guaranty  (3d  Ed.)  t  362,  as  fol- 
lows: 

"Where  the  security  la  merely'  personal  to 
the  surety,  and  cannot  be  construed  as  a  pledge 
for  the  security  of  the  debt,  if  the  surety  is 
discharged  from  liability  the  creditor  cannot 
afterwards  take  anything  by  subrogation  to  bis 
rights.  The  obrious  reason  for  this  rule  is 
that  the  surety  being  discharged  cannot  be  dam- 
nified, and  the  creditor  claiming  only  through 
the  surety,  and  occupying  hia  place,  can  have 
no  greater,  rights  than  he.  Ii,  on  the  other 
hand,  the  security  is  a  pledge  for  the  payment 
of  ,the  debts  as  well  as  a  personal  indemnity 
for  the  surety,  the  discharge  of  the  surety  will 
not  deprive  the  creditor  ol  a  claim  on  the  se- 
curity for  the  payment  of  the  debt" 

It  will  be  noted  that  Carr  did  not  under- 
take to  pay  the  claims,  judgments,  eta,  but 
only  to  place  the  Empire  State  Surety  Com- 
pany In  funds  to  meet  such  claims  and 
Judgments,  before  it  should  be  required  to 
pay  the  same.  Was  this  covenant  intended 
only  for  the  protection  of  the  surety,  or  was 
it  a  direct  undertaking  on  the  part  of  Carr 
to  pay  the  creditors?  Obviously  this  provi- 
sion was  inserted  to  secure  the  Empire  State 
Surety  Company  against  loss  by  reason  of 
its  suretyship  for  Anson.  This  is  more  man- 
ifest when  we  consider  the  situation  of  the 
parties  to  the  contract  at  the  time  the  agree- 
ment was  entered  Into,  and  examine  the 
entire  contract.  Anson  had  been  awarded 
the  contract  for  constructing  certain  exten- 
sions and  additions  to  the  Albuquerque  post 
office.  His  answers  to  the  questions  contain- 
ed In  the  application  showed  that  he  was 
solvent  The  Empire  State  Surety  Com- 
pany was  also  solvent  and  authorized  to 
transact  business  In  New  Mexico.  The  in- 
solvency of  neither  Anson  nor  the  Empire 
State  Surety  Company  was  contemplated. 
The  company,  as  is  usually  the  case,  was  de- 
sirous of  protecting  itself  against  loss  by 
reason  of  such  suretyship.  It  knew  that  An- 
son might  default  In  some  of  the  conditions 
of  the  bond.  In  which  event  it  would  be  call- 
ed upon  to  respond,  under  the  bond  which 
It  proposed  to  execute  for  him  in  damages. 
In  order  to  protect  itself  against  such  liabil- 
ity, it  required  Carr  to  Join  In  the  Indemnity 
agreement  with  Anson,  before  it  would  exe- 
cute the  bond.  The  only  object  which  the 
company  had  In  view  was  its  protection 
against  the  payment  of  Judgments  which 
might  be  obtained  against  it  by  reason  of 
its  suretyship  for  Anson,  and  costs,  charges, 
and  expenses  which  it  might  Incnr.    To  bet- 


ter Insure  this  protection,  the  clause  was  In- 
serted requiring  the  indenmltors  to  place 
It  in  funds  to  meet  every  such  claim.  Judg- 
ment, etc.,  by  reason  of  its  suretyship  "and 
before  it  shall  be  required  to  pay  thereun- 
der." This  clause  was  evidently  not  Inserted 
for  the  benefit  of  the  creditors  and  claimants 
under  the  surety  bond,  but  solely  for  the 
indemnification  of  the  surety.  It  did  not  re- 
quire the  surety  company  to  apply  this  mon- 
ey, so  paid  by  the  indemnitors,  to  the  liqui- 
dation of  such  claims  and  Judgments.  There 
Is  no  promise  on  the  part  of  Carr  that  he 
will,  in  discharge  of  his  obligation,  pay  any 
money  to  the  creditors  of  Anson,  who  might 
be  able  to  resort  to  the  surety  bond.  He 
simply  agreed  that  he  would  place  the  sure- 
ty company  in  funds,  to  pay  any  claim.  Judg- 
ment, etc.,  before  It  should  be  required  to 
pay  the  same.  Both  the  complaint  and  an- 
swer in  this  case  show  conclusively  that 
the  Empire  State  Surety  Company  Is  insol- 
vent; that  it  has  not  paid  the  Judgments, 
for  which  a  recovery  is  sought  in  this  case; 
that  It  has  no  assets  whatever,  and  cannot 
pay  any  part  of  such  Judgments ;  that  it  has 
been  dissolved  and  has  ceased  to  exercise 
any  corporate  functions.  In  other  words, 
the  pleadings  show  that  it  cannot  be  requir- 
ed to  pay  the  whole  or  any  part  of  any  such 
Judgments.  This  being  true,  no  recovery 
can  be  had  in  this  case. 

By  paragraph  4  Carr  undertakes  to  place 
the  company  in  funds  to  meet  every  "claim, 
demand,  liability,  cost,  charge,  expense,  suit, 
order.  Judgment  and  adjudication  whatso- 
ever," and  "before  it  shall  be  required  to 
pay  thereunder."  Suppose,  for  illustration, 
that  the  Empire  State  Surety  Company  was 
Insolvent;  that  A.,  a  creditor  of  Anson, 
should  file  a  claim  with  the  surety  company 
that  Anson  was  Insolvent;  that  the  surety 
company  should  file  suit  against  Carr,  to 
compel  him  to  place  the  surety  company  in 
funds  to  pay  such  claim.  Would  it  not  be  a 
complete  defense  for  Carr,  if  he  should  al- 
lege and  prove  that  there  was  no  liability  on 
the  part  of  the  company?  Most  assuredly 
and.  If  this  be  true,  has  he  not  pleaded  a 
complete  defense,  in  this  case,  when  he  shows 
that  the  company,  by  reason  of  its  insolven- 
cy, cannot  be  required  to  pay  any  money  on 
the  Judgments  in  question? 

In  the  case  of  MacArthur  Bros.  Co.  t. 
Kerr,  155  App.  Dlv.  690,  140  N.  T.  Supp. 
527,  the  court  was  called  upon  to  construe 
the  provisions  of  an  Indemnity  agreement, 
very  similar  to  that  now  under  considera- 
tion.   In  that  case  the  provision  was: 

"That  said  Mary  Grage  ahall  and  will  at  all 
times  indemnify  and  keep  indemnified  and  save 
harmless  the  said  company  from  and  against 
all  loss,  damage,  cost,  charges,  counsel  fees  and 
expense  whatsoever  which  said  company  shall 
or  may  for  any  cause,  at  any  time  sustain  or 
incur  by  reason  or  in  consequence  of  said  com- 
pany having  executed  or  agreed  to  execute  said 
wstrnment ;  and  do  further  covenant  and  agree 
to  pay  to  said  company  or  its  representatives 


Digitized  by 


Google 


186 


146  PACIFIC  SBPOBTEB 


(N.M. 


all  damages  for  which  said  company  or  its  rep- 
resentatives shall  become  responsible  apon  the 
said  bond  or  undertaking  before  said  company 
or  its  representatives  shall  be  compelled  to 
pay  the  same,  any  sum  eo  paid,  however,  to 
be  applied  to  the  payment  of  such  damages." 

The  court  said: 

"If  this  agreement  ia  simply  one  of  indem- 
nity, then  the  nonsuit  was  right,  as  there  is 
no  proof  in  the  record  that  the  surety  company 
has  suffered  any  loss  whatever,  and  it  affirma- 
tively appears  that  there  now  remains  no  fur- 
ther liaDllity  against  it  upon  this  judgment 
If,  on  the  other  hand,  the  agreement  goes  fur- 
ther and  is  an  absolute  promise  to  pay,  de- 
pendent only  upon  the  arising  of  the  liability 
against  the  surety  company  by  the  rendition  of 
the  judgment,  such  an  agreement  is  valid  and 
enforceable.  See  Maloney  v.  Nelson,  144  N. 
Y.  182.  39  N.  B.  82.  The  determination  of  the 
question  depends  upon  the  meaning  given  to 
tiie  wording  of  the  last  phrase  of  the  above 
question,  ft  Is  to  be  noted  that  the  obligation 
to  pay  is  by  the  express  wording  limited  to 
payment  preceding  the  time  when  the  surety 
company  la  compelled  to  pay.  Up  to  this  time 
the  surety  company  has  not  been  compelled 
to  pay  anything,  and  so  far  as  appears  from  the 
record  has  not  paid  a  dollar.  It  is  further  to 
Im  noted  that  all  that  is  paid  to  the  surety 
company  is  to  be  devoted  to  the  payment  of  the 
damages,  which  the  surety  company  was  ol>- 
ligated  to  pay.  This  further  evidences  to  me 
that  the  real  purpose  of  the  clause  was  to 
compel  the  indemnitor,  Mary  Grage,  to  fur- 
nish to  the  surety  company  in  advance  the  nec- 
essary funds  with  which  to  liquidate  such 
damages  as  it  might  be  compelled  to  pay  under 
its  bond.  If  I  am  right  in  this  construction, 
then  the  contract  was  purely  one  of  indemnity, 
and,  until  such  time  as  loss  occurred  to  the 
surety  company,  there  were  no  damages  arising 
under  the  Grage  agreement" 

[S]  Where  a  stranger  undertakes  to  in- 
demnify a  surety,  such  undertaking  does 
not  create  a  trust  in  favor  of  creditors,  nor 
can  they  be  subrogated  to  the  surety's  rights, 
and,  likewise,  where  a  stranger  undertakes 
to  Indemnify  a  surety,  and  the  surety  there- 
after becomes  bankrupt  so  that  it  cannot  pay 
any  of  its  suretyship  obligations  and  is  dia- 
solved  and  its  corporate  capacity  and  right 
to  do  business  terminated,  the  legal  repre- 
sentative of  such  surety  cannot  enforce  the 
indemnity,  because  such  surety  lost  nothing 
and  was  not  damaged,  and  cannot  be  damni- 
fied by  such  judgment  Hampton  y.  Plilpps, 
108  U.  S.  260,  2  Sup.  Ct  622,  27  L.  Ed.  719; 
Seward  ▼.  Huntington,  94  JJ.  Y.  104 ;  Tay- 
lor ▼.  Farmers'  Bank,  87  Ky.  398,  9  S.  W. 
241;  Leggett  v.  McClelland,  39  Ohio  St 
625;  Macklln  et  al.  y.  Northern  Bank  of 
Ky.,  83  Ky.  314;  Stearns  on  Suretyship,  { 
272. 

[41  That  this  was  simply  a  contract  of  in- 
demnity is  made  more  evident  by  the  desig- 
nation of  the  parties.  Throughout  the  con- 
tract Anson,  his  wife,  and  Carr  are  referred 
to  as  indemnitors.  Webster's  International 
Dictionary  defines  "indemnitoi"  as  "a  person 
who  indemnifies."  The  same  authority  de- 
fines the  verb  "indemnify"  as  follows:  "(1) 
To  save  harmless,  to  secure  against  loss, 
damage  or  penalty.  (2)  To  make  good  to, 
to  reimburse,  to  compensate."    And  the  same 


authority  defines  'indemnitee"  as  "a  x>crsoii 
who  receives  or  is  to  receive  indemnity." 
It  is  therefore  clear,  under  these  definitions, 
that  the  indemnity  was  to  protect  the  surety ; 
that  is  to  say,  the  debtor,  and  not  the  credi- 
tors, of  Anson.  Consequently,  unless  there' 
is  some  express  language  in  the  agreement 
signed  by  Carr  as  indemnitor,  by  which  he 
binds  himself  to  pay  the  creditors  of  Anson, 
we  may  reasonably  suppose  that  the  word 
"indemnitor"  as  descriptive  of  Carr  was 
used  in  its  natural  sense,  and  that  his  tm- 
dertaklng  was  only  for  the  benefit  of  the 
party  with  whom  the  contract  was  made. 

Appellee  quotes,  in  his  brief,  a  statute  of 
the  United  SUtes  (Act  Feb.  24,  1905,  33 
Stat  C;  778,  p.  811  [U.  S.  Comp.  St  1913, 
{  6923])  which  gives  to  creditors  of  a  con- 
tractor, entering  into  a  formal  contract  with 
the  United  States  for  the  construction  of  pub- 
lic buildings,  etc.,  a  right  to  resort  to  the 
bond  given  the  United  States  by  the  contrac- 
tor, to  recover  for  materials  furnished  and 
work  done  on  such  building,  etc,  and  argues 
that  this  statute  applies  to  the  indemnity 
agreement  executed  by  Carr  to  the  surety 
company.  As  we  view  it,  this  statute  has  no 
relation  whatever  to  this  case.  This  is  not 
a  suit  on  the  bond  referred  to  in  the  statute, 
and  it  is  not  pointed  out  in  what  particular, 
if  any,  it  could  affect  Carr. 

For  the  reasons  stated,  the  judgment  of 
the  district  court  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  dis- 
miss the  complaint,  and  it  Is  so  ordered. 

HANNA  and  PABKEB,  JJ,,  concur. 


(1»  N.  M.  460) 

HUNT  ▼.  ORAOG  et  al.    (No.  1600.) 

(Supreme  Court  of  New  M«xioo.    Nor.  28» 
1914.) 

(Bvnalua  ly  the  Court.) 

1.  CiHATTZX    MOBTGAOES     (S    154*)— RKNKWAI. 

— PuBCHASEBs  IN  Good  FArrK. 

The  words  "in  good  faith,"  in  section  2362, 
Comp.  Laws  1897,  construed  to  apply  to  pur- 
chasers of  mortgaged  chattels. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mor^ 
gages,  (>nt  Dig.  H  263,  269 ;  Dec.  Dig.  f  154.*] 

2.  Chattel  Mortqaoes  (J  154»)— Renew  Air— 
"Good  Faith"— "WrrHour  Notice." 

The  words  "good  faith,"  used  in  this  aee- 
tion,  are  synonymous  with  "without  notice." 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  58  263,  269 ;  Dec.  Dig.  1 154.« 

For  other  definitions,  see  Words  and  PhraseSL 
Second  Series,  Without  Notice;  also  First  ana 
Second  Series,  Good  Faith.] 

3.  Chattel  Mobtqag^s  ({  165*)  —  FAiLtna 
to  Refilb— Validitt  Against  SussBctUKNT 
PuBCBASRB— Notice. 

The  omission  to  refile  a  copy  of  a  chattel 
mortgage  as  provided  by  section  2362,  Comp. 
Laws  1897,  does  not  affect  its  validity  as  against 
a  subsequent  purchaser  with  actual  notice  of 
the  existence  of  such  mortgage  and  that  it  is 
unsatisfied. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  K  264,  270;  Dec  Dig.  {  186.*J 


*For  oUiar  casM  see  ssm*  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Rap'r  Indexes 
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{AdiitioMl  Bytlalu*  (y  BditoHdl  Btaif.) 

4.  Sales  ({  234*)— Rights  ot  Pabtii»-"Puii- 

OHABEB  IN  Good  Fattix." 

A  purchaser  in  good  faith  ia  one  who  bays 
honestly,  for  •  valuable  consideration,  and  with- 
out notice. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  H  645,  65r-677,  679,  680;    Dec.  Dig.  i 


231.' 


For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Good  Faith.] 

Appeal  from  District  Court,  Qtiay  County; 
T.  D.  Lelb,  Judge. 

RepleTln  by  Charles  L.  Hunt  against  Oscar 
O.  Gragg,  special  master,  and  another. 
From  Judgment  for  plaintiff,  defendants  ap- 
peal. Reversed,  with  directions  to  enter 
judgment  for  defendants. 

AUdredge  &  Saxon,  of  Tucnmcarl,  for  ap- 
pellants. Reed  Holloman,  of  Santa  V6,  for 
appellee, 

NEBLETT,  District  Judge.  This  is  an 
action  In  replevin.  The  case  was  tried  below 
upon  the  following  stipulation  of  facts: 

"It  is  agreed  by  and  between  the  parties  to 
this  action  that  the  facts  therein  are  as  fol- 
lows, to  wit:  That  heretofore  the  defendant  Lu- 
cinda  Jordan  had  a  chattel  mortgage  upon  the 
property  described  in  the  plaintiff's  complaint; 
that  suit  was  brought  by  said  Lucinda  Jordan 
against  the  maker,  of  said  chattel  mortgage,  to 
wit.  J.  B.  Whitcaker,  and  Mrs.  J.  B.  Whittak- 
er;  that  judgment  was  obtained  by  said  Lucin- 
da Jordan  against  the  said  J.  B.  Wbittaker 
and  bis  wife  foreclosing  said  chattel  mortgage; 
that  afterwards  Oscar  O.  Gragg  was  appointed 
special  master  to  sell  said  property  under  order 
of  the  court ;  that  Charles  L.  Hunt,  the  plain- 
tiff in  this  cause,  was  not  a  party  to  that  ac- 
tion ;  that  Oscar  O.  Gragg  took  possession  of 
said  property  as  snch  special  master,  having  an 
order  of  the  court  to  take  possession  of  said 
property,  and  to  sell  the  property  and  satisfy 
the  judgment ;  that  at  the  time  said  Oscar  0. 
Gragg  took  possession  of  said  property  said 
property  was  in  the  possession  of,  and  under 
the  control  of,  said  Charles  L.  Hunt ;  that  all 
of  said  property  that  was  taken  by  said  Oscar 
O.  Gragg  was  in  the  possession  of,  and  undc^r 
the  control  of.  Charles  L.  Hunt;  that  on  the 
18th  day  of  March,  A.  D.  1912,  J.  B.  Whit- 
taker  sold  to  said  Charles  L.  Hunt  all  of  the 
property  described  in  the  complaint,  executing 
a  bill  of  sale  therefor;  and  that  on  said  date 
Gharlea  L.  Hunt  paid  to  J.  B.  Whittaker  for 


said  property  the  sum  of  two  hundred  fifty-fonr 
»V,oo  ($264.37)  dollars. 

"It  is  admitted  that  plaintiff,  Charles  L. 
Hnnt,  had  actual  knowledge  that  there  was  of 
record  a  chattel  mortgage  against  said  property 
that  had  not  been  satisfied  at  the  time  of  the 
transfer  of  the  said  property  to  said  Charles  h. 
Hunt,  which  said  mortgage  is  the  one  that  has 
been  heretofore  mentioned  in  this  finding  of 
fact;  that  the  suit  to  foreclose  said  mortgage 
was  filed  on  the  1st  day  of  April,  A.  D.  1912. 
being  subsequent  to  the  date  of  the  purchase  of 
the  said  property  by  said  Charles  L.  Huni; 
that  said  mortgage  was  filed  and  recorded  on 
the  leth  day  of  March,  A.  D.  1910,  and  that 
the  same  was  never  renewed  by  filing  any  affi- 
davit or  statement  whatsoever  of  record  as  prp- 
▼ided  by  law  for  the  renewal  of  chattel  mort- 
Kagea.  It  is  admitted  that  the  mortgage  became 
doe  one  year  after  date;  that  the  bill  of  sale 
of  said  property  to  Charles  L.  Hunt  was  made 
on  the  18th  day  of  March,  A.  D.  1912;  that 


the  first  snlt  to  foreclose  said  mortgage  was 
filed  on  the  1st  day  of  April,  A.  D.  1912 ;  that 
the  first  time  any  attempt  was  ever  made  to  re- 
new said  mortgage  by  filing  any  statement  of 
record  was  on  the  19th  day  of  April,  A.  D. 
1912." 

Upon  this  agreed  statement  of  facts  the 
trial  court  rendered  judgment  for  the  plain- 
tiff, Charles  L.  Hunt,  that  the  property  de- 
scribed in  the  complaint  is  the  proi)erty  of 
said  plaintiff,  and  that  he  is  entitled  to  the 
possession  thereof,  and  that  he  recover  his 
costs. 

[1]  Counsel  for  the  appellee  in  bis  brief 
says: 

"The  decision  of  this  case  rests  upon  the  con- 
struction of  section  2362,  C.  li.  1897.  The  ap- 
pellee in  this  case  purchased  the  property  In- 
volved from  a  mortgagor,  knowing  at  the  time 
of  the  purchase  that  the  mortgage  was  unsatis- 
fied. However,  the  mortgage  was  more  than  one 
year  old,  and  bad  been  on  record  for  more  than 
one  year,  and  had  never  been  renewed  as  pro- 
vided by  section  2362." 

The  statute  on  renewals  of  chattel  mort- 
gages (section  2.362  of  the  Compiled  Laws  of 
1897)  Is  as  follows: 

"Every  mortgage  so  filed  shall  be  void  as 
against  the  creditors  of  the  person  making  the 
same,  or  against  subsequent  purchasers,  or 
mortgagees  in  good  fnith,  after  the  expiration  of 
one  year  after  the  filing  thereof,  unless  within 
thirty  (30)  days  next  preceding  the  expiration 
of  the  term  of  one  year  from  such  filing,'  and 
each  year  thereafter  the  mortgagee,  his  agent 
or  attorney,  shall  make  an  affidavit  exhibiting 
the  interest  of  the  mortgagee  in  the  property  at 
the  time  last  aforesaid,  claimed  by  virtue  of 
such  mortgage,  and  if  such  mortgage  is  to  se- 
cure the  payment  of  money,  the  amount  yet  due 
and  unpaid ;  such  affidavit  shall  be  attached  to, 
and  filed  with  the  instrument  or  copy  on  file  to 
which  it  relates." 

Section  2363  provides: 

"If  such  affidavit  be  made  and  filed  before 
any  purchase  of  such  mortgaged  property  shall 
be  made,  or  other  mortgage  deposited,  or  lien 
obtained  thereon  in  good  faith,  it  shall  be  fM 
valid  to  continue  in  effect  such  mortgage,  as  if 
the  same  had  been  made  and  Sled  within  the 
period  above  provided." 

The  agreed  statement  of  fact  npon  which 
the  case  was  tried  spedflcally  admits  that 
defendant  in  error,  at  the  time  he  purchas- 
ed the  property  covered  by  the  mortgage 
held  by  Lucinda  Jordan,  knew  of  the  exist- 
ence of  snch  mortgage  and  that  it  had  not 
been  satisfied.  It  Is  admitted  that  he  had 
actual  knowledge  of  such  facts.  The  fail- 
ure to  record  a  chattel  mortgage  is  not  fatal 
to  the  instrument,  nor  does  it  affect  its  va- 
lidity as  between  the  parties  or  those  with 
actual  notice  thereol  Kitchen  v.  Shuster, 
14  K  M.  176,  89  Pac.  261.  It  being  conceded, 
therefore,  that  defendant  In  error  had  actual 
notice  of  the  existence  of  the  mortgage^  as 
well  as  of  the  fact  that  It  was  unpaid  at 
the  time  he  made  the  purchase  of  the  prop- 
erty in  question.  It  only  remains  to  be  'de- 
termined whether  or  not,  by  reason  of  th» 
failure  to  refile  such  mortgage,  the  mortgage 
lien  of  Lucinda  Jordan  was  thereby  render- 
ed invalid  as  to  him. 
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By  C.  L.  I  2361,  Instruments  having  the 
effect  of  a  mortgage  on  personal  -  property 
are  to  be  acknowledged  and  recorded  in  the 
same  manner  as  conveyances  affecting  real 
estate.  C.  L.  {§  395S  and  3960,  declare  that 
the  effect  of  failure  to  record  the  latter  is 
simply  that  the  instrument  shall  not  be  valid 
as  against  purchasers  and  mortgagees  in 
good  faith  without  notice.  14  N.  M.  176,  89 
Pac.  261.  There  is  no  specific  statute  pro- 
viding that  a  chattel  mortgage  must  be  re- 
corded to  retain  Its  priority  over  a  subse- 
quent attaching  or  execution  creditor,  or 
over  a  subsequent  purchaser  or  mortgagee 
in  good  faith,  but  It  must  be  unqualifiedly 
admitted  that  in  this  jurisdiction  such  re- 
cordation is  necessary.  Vorenberg  v.  Bosser- 
man,  17  K  M.  433,  130  Pac.  438.  In  the 
light  of  these  observations,  what  was  the 
legislative  intent  in  enacting  section  23627 
▲  filing  or  refiling  chattel  mortgage  act  is 
clearly  not  for  the  purpose  of  continuing  the 
mortgage  lien  as  between  the  parties,  but  is 
for  the  protection  of  creditors  and  bona  fide 
purchasers  without  notice.  Sanford  v.  Mun- 
ford,  31  Neb.  792,  48  N.  W.  876.  The  mere 
fact  that  a  comma  follows  the  word  "pur- 
chasers," in  section  2362,  cannot  operate  to 
cause  a  strained  and  unnatural  construction 
of  that  section,  to  the  effect  that  the  words 
"in  good  faith"  must  apply  only  to  subse- 
quent mortgagees.  Any  subsequent  mort- 
gagee would  become  a  creditor  of  his  mort- 
gagor, but  would  be  a  secured  creditor.  To 
hold  that  the  Intendment  of  the  statute, 
then.  Is  that  a  failure  to  file  validates  the 
Instrument  as  to  subsequent  mortgagees  with 
actual  notice,  but  invalidates  it  as  to  subse- 
quent purchasers  with  like  notice,  would  be 
an  absurdity.  Such  was  clearly  not  the  in- 
tent of  the  Legislature,  and,  omitting  the 
comma  after  the  word  "purchasers,"  such 
meaning  cannot  be  read  into  the  statute. 
Punctuation  is  not  part  of  a  statute,  and,  in 
construing  statutes  or  deeds,  courts  should 
read  them  with  such  stops  as  will  give  effect 
to  the  whole.  Hammock  v.  Farmers'  Loan  & 
Trust  Co.,  105  U.  S.  77,  26  L.  Ed.  1113; 
Sedgwick  Stat  and  Const  Law  (2d  Ed.)  223. 
In  Hamilton  T.  Hamilton,  16  Ohio  St  428, 
It  was  said: 

"But  for  the  punctuation  as  it  stands,  there 
could  be  but  little  doubt  but  that  this  was  the 
meaning  of  the  Legislature.  Courts  will,  how- 
ever, in  the  construction  of  statutes,  for  the 
purpose  of  arriving  at  the  real  meaning  and  in- 
tention of  the  lawmakers,  disregard  the  punc- 
tuation or  repunctuate,  if  need  be,  to  render 
the  true  meaning  of  the  statute." 

It  is  therefore  our  conclusion  that,  in  or- 
der for  this  statute  to  be  effective  as  to  a 
subsequent  purchaser,  such  purchaser  must  be 
a  purchaser  in  good  faith. 

[2, 4]  A  purchaser  in  good  faith  la  one  who 
buys  honestly  for  a  valuable  consideration 
and  without  notice.  Redewill  v.  Glllen,  4 
N.  M.  (Gild.)  78,  12  Pac.  872. 


"The  words  'good  faith,'  in  a  statute,  are 
•  •  *  synonymous  with  'without  notice.' " 
Rlederer  v,  Pfaff  (a  C.)  61  Fed.  872,  873. 

[3]  The  defendant  in  error  having  admit- 
ted that  be  had  actual  knowledge,  at  the 
time  of  bis  purchase  of  the  mortgaged  prop- 
erty, that  a  chattel  mortgage  existed  cov- 
ering the  same,  and  that  such  mortgage  had 
not  been  paid  or  satisfied,  he  is  precluded 
from  the  protection  afforded  by  said  sec- 
tion 2362. 

The  Judgment  of  the  lower  court  la  re- 
versed,  and  the  district  court  of  Quay  coun- 
ty is  directed  to  enter  Judgment  in  f&vor  of 
the  appellant;   and  it  is  so  ordered. 

ROBERTS,  a  J.,  and  PARKER,  J,,  con- 
cur. 


a»  N.  U.  672) 

TUREOJETT  t.  WESTERN  COLLEOE  OF 
NEW  MEXICO  CONFERENCE  OF  METH- 
ODIST EPISCOPAL  CHURCH.  SOUTH. 
(No.  1686.) 

(Supreme  Court  of  New  Mexico.    Dec.  7, 1914.) 

(SyUalut  iu  the  Oowrt.t 

1.  CoTJBTS  ({  206*)— JuDoiffiWT  (§  343*)— Sttb- 
ecBiPTioNs  ({  19*)— Reukt  against  Jaoo- 

VBNT. 

A  judgment  was  obtained  upon  a  subscrip- 
tion contract  for  the  support  of  a  college,  th« 
consideration  of  said  contract  being  the  mainte- 
nance of  said  college  at  the  place  designated  for 
the  period  of  20  years.  Subsequent  to  judgment 
and  affirmance  of  the  same  in  this  court,  the  col- 
lege authorities  allowed  a  mortgage  to  be  fore- 
closed upon  the  property,  quitrlaimed  its  equity 
of  redemption  in  the  same,  abandoned  the  enter- 
prise, and  became  insolvent.  Held,  the  defend- 
ant is  entitled  to  relief  in  this  court  against  the 
enforcement  of  the  judgment 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec 
Dig.  I  206  :•  Judgment  Cent  Dig.  J}  672,  677: 
Dec.  Dig.  I  343  ;*  Subscriptions,  Cent  Dig.  {f 
22,  24;  Dec.  Dig.  |  19.*] 

2.  AUDFTA    QnEBEI.A    (§    1*)— RlXIEr    AGAINST 

Judgment — Pboceoure  in  Supbeuk  Coubt. 
While  this  court  refuses  to  hold  that  the  an- 
cient writ  of  audita  querela  Is  not  still  available 
in  this  jurisdiction,  the  better  practice  is  held 
to  be  an  application  to  the  court  by  motion  for 
the  relief  required. 

[Ed.  Note.— For  other  cases,  see  Audita  Que- 
rela, <3ent  Dig.  f  1;   Dec.  Dig.  ^  h*] 

Proceeding  by  J.  Turknett  against  the 
Western  College  of  the  New  Mexico  Confer- 
ence of  the  Methodist  Episcopal  Church, 
South,  a  corporation,  to  restrain  the  en- 
forcement of  a  Judgment  aflirmed  in  17  N. 
M.  276,  126  Pac.  1085.  Execution  quashed, 
and  Judgment  declared  unenforceable. 

J.  B.  Atkeson,  of  Artesia,  for  plaintiff. 


PARKER,  J.  The  defendant  secured  an 
affirmance  in  this  court  of  a  Judgment 
against  the  plaintiff.  17  N.  M.  275,  125  Pac. 
1085.  The  judgment  was  upon  a  subscrip- 
tion contract,  the  consideration  whereof  was 
that  the  defendant  was  to  establish  a  Method- 
ist college  in  or  near  Artlsla,  N.  M.,  and  to 


•For  other  cases  see  some  topic  and  section  NUMBER  In  Dec.  Dig.  k  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexes 


Digitized  by 


Googh 


N.  M.)     TUKKNETT  ▼.  WESTERN  COLLEGE  OF  N.  M.  CONPEEENCE,  M.  E.  CH.  .   139 


equip,  maintain,  and  operate  the  same  for  a 
period  of  20  years.  It  did  erect  a  building 
and  did  maintain  a  school  at  the  place  desig- 
nated prior  to  and  at  the  time  of  the  trial  in 
the  district  court,  but  the  same  was  not  a 
college,  and  was  devoted  to  the  teaching  of 
the  primary  grades.  Plaintiff  alleges  that, 
at  the  time  of  the  trial  he  was  ignorant  of 
the  true  facta,  and  was  deceived  by  the 
fraud,  concealment,  and  perjury  of  the  de- 
fendant's witnesses  in  that  regard.  It  is 
-  further  alleged  that  subsequent  to  the  trial 
the  defendant  allowed  a  mortgage  to  be  fore- 
closed upon  its  property,  and  quitclaimed 
its  equity  of  redemption  therein,  and  gives 
out  that  it  has  permanently  abandoned  the 
said  enterprise,  that  the  defendant  is  in- 
solvent: that  it  is  threatening  to  enforce  the 
said  Judgment  by  execution,  and  that  plain- 
tiff has  no  remedy  except  to  apply  to  this 
court  for  a  writ  of  audita  querela. 

[1]  1.  We  issued  an  order  to  show  cause, 
and  the  defendant  has  defaulted,  having 
made  no  return  to  the  order.  We  may 
therefore  assume  the  facts  as  alleged  in  the 
verified  complaint  to  be  sufficiently  establish- 
ed, foe  the  purpose  of  the  proceeding,  with- 
out further  proof. 

It  appears  from  the  foregoing  brief  state- 
ment that  plaintiff's  claim  to  relief  rests 
upon  two  grounds:  First,  facts  existing  prior 
to  and  at  the  trial,  viz.,  the  alleged  fraud, 
deceit,  and  perjury  as  to  the  character  of 
the  school  being  maintained  by  defendant; 
and,  second,  facts  occurring  after  the  trial, 
viz.,  the  abandonment  of  the  enterprise  by 
the  defendant,  thus  destroying  the  considera- 
tion for  the  promise  of  the  plaintiff.  Wheth- 
er the  first  ground  mentioned  is  available  to 
plaintiff  or  not,  under  the  facts  as  pleaded, 
it  is  not  necessary  for  ns  to  decide.  It  may 
have  been  the  duty  of  the  plaintiff  to  ascer- 
tain for  himself  the  character  of  the  school 
being  maintained  rather  than  rely  upon  rep- 
resentations of  the  defendant 

But  the  second  ground  seems  to  be  well 
founded.  The  contract  of  subscription  of 
plaintiff  to  the  defendant  provided  that,  as 
a  consideration  for  the  subscription,  the  de- 
fendant would  equip,  maintain,  and  operate 
the  said  college  for  20  years.  At  the  time 
of  the  trial  the  defendant  was  maintaining 
and  operating  the  school,  and  the  facts  of 
the  defense  now  put  forward  did  not  exist 
and  could  not  be  presented.  After  the  trial 
the  defendant  abandoned  the  enterprise,  sold 
its  equity  of  redemption  in  the  property,  and 
became  Insolvent.  If  the  trial  were  now  to 
be  had,  it  is  clear  no  recovery  could  be 
awarded  against  the  plaintiff  upon  his  sul>- 
scriptlon;  the  consideration  therefor  having 
wholly  faUed.    WhUr   the  daim  and  Judg- 


ment were  valid  when  the  Judgment  was  ren- 
dered, the  defense  has  arisen  since  the  Judg- 
ment, which  renders  it  unjust  to  enforce  the 
collection  of  the  same.  This  state  of  affairs 
authorizes  the  court  to  interfere  in  behalf  of 
the  plaintiff  and  prevent  execution  of  the 
Judgment. 

[2]  2.  The  plaintiff  has  proceeded  by  com- 
plaint as  for  the  anciept  writ  of  audita  que- 
rela. In  most  of  the  states,  either  by  statute 
or  decision,  this  writ  has  fallen  into  disuse 
or  has  become  ot>solete.  The  remedy  now 
administered,  most  generally,  upon  motion 
with  notice  to  the  adverse  party.  There  may 
be  cases,  however,  where  the  facts  are  com- 
plicated and  disputed  and  where  a  motion 
might  he  inadequate  to  present  in  due  form 
all  the  issues' arising,  and  where  there  must 
be  pleadings  and  a  regular  trial.  In  such 
cases  the  remedy  by  audita  querela,  at  least 
in  the  absence  of  some  other  available  rem- 
edy, would  seem  to  be  required.  We,  there- 
fore, decline  to  hold  that  the  remedy  is  not 
still  available  in  this  Jurisdiction.  For  a  dis- 
cussion of  the  remedy  generally,  see  2  Rul- 
ing Case  Law,  1159 ;  4  Cya  1058;  8  Black- 
stone  Com.  405 ;  1  Freeman  on  Judgments,  ( 
95;  1  Black  on  Judgments,  {  299.  See,  also, 
4  Pom.  Eq.  Juris.  (  1364,  as  to  equitable  inter- 
ference in  such  cases,  also  23  Cya  999. 
Blackstone  says  it  is — 

"a  writ  of  the  most*  remedial  nature,  and  seems 
to  have  been  invented,  lest  in  any  case  there 
could  be  an  oppressive  defective  justice,  where 
a  party  who  hath  a  good  defense  is  too  late  to 
make  it  in  the  ordinary  forms  of  law." 

He  states  that  it  Is  in  the  nature  of  a  biU 
of  equity  to  relieve  against  oppression.  But 
even  in  Blackstone's  time  that  writ  had  been 
almost  driven  out  of  practice  by  the  more 
simple  practice  of  awarding  the  same  relief 
upon  motion.  That  a  proceeding  upon  mo- 
tion is  the  better  practice,  even  where  the 
ancient  writ  -ot  audita  querela  is  stUl  per- 
missible, see  2  Ruling  Case  Law,  1162. 

The  proceeding  in  this  case,  whether  treat- 
ed as  a  proceeding  as  for  the  ancient  writ  of 
audita  querela  or  as  a  motion,  is  ample  to 
meet  the  requirements.  It  requires  no  cita- 
tion of  authority  to  show  that  the  defense  of 
the  plaintiff  in  this  proceeding  to  the  judg- 
ment obtained  against  him  is  complete  and 
perfect.  It  would  t>e  unconscionable  to  al- 
low the  Judgment  now  to  be  enforced. 

For  the  reasons  stated,  the  execution  here- 
tofore issued  win  be  quashed,  and  the  Judg- 
ment heretofore  rendered  in  tliis  court  will 
be  declared  to  be  unenforceable  against  the 
plaintiff  by  execution  or  otherwise;  and  It 
Is  so  ordered. 

ROBERTS,  0.  J.,  and  HANNA,  J.,  concur. 
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DAGOS  T.  HOWARD  SHEEP  CO. 

(No.  1287.) 

(Supreme  Court  of  Arizona.     Dee.  22,  1914.) 

1.  New   Tbiai.    (i    119*)— MonoK— Tike   op 

FlUNO. 

Civ.  Code  1901,  par.  1478,  provldinp  that 
motions  for  new  trial  afaall  be  made  within  five 
days  after  verdict  or  judgment  if  the  term  of 
court  continues  so  long,  and,  if  not,  before  the 
end  of  the  term,  is  mandatory,  and  a  motion 
filed  out  of  time  may  be  either  stricken  from  the 
files  or  overruled. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  {  243 ;   Dec.  Dig.  |  119.*] 

2.  New  Trial  ({  124*)  —  Motions  —  BxQm- 

(Ui'KS. 

Civ.  Code  1901,  par.  1473,  requiring  every 
motion  for  new  trial  to  be  in  writing  specifying 
the  grounds  on  which  it  is  founded,  is  manda- 
tory, and  the  court  may  not  pass-on  an  oral  mo- 
tion in  anticipation  that  a  written  one  will  be 
filed. 

(Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  a  250-253 ;    Dec  Dig.  {  124.*] 

8.  Appeal  AND  Erbob  ({  800*)— Questions 
Bkviewablb— Records. 

Where  motion  for  new  trial  was  filed  out 
of  time,  the  court  on  appeal  can  only  consider 
the  questions  presented  by  the  judgment  roll. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1740-1742;  Dec  Dig.  { 
SCO.*] 

4.  Watxrs  and  Water  Coitbbes  (S  140*)— Ap- 
propriation or  Watert— Statutobt  Provi- 
sions. 

The  right  to  appropriate  water  under  Clv. 
Code  1S)01,  par.  4169,  depends  on  whether  the 
water  is  unappropriated  and  on  the  purpose  for 
which  the  water  is  to  tw  applied  after  appro- 
priation, and  a  person  first  in  time  who  uses 
unappropriated  waters  for  any  of  the  statutory 
purposes  acquires  the  better  right,  and  may, 
when  necessary  or  convenient,  construct  and 
maintain  reservoirs,  dams,  canals,  ditches, 
flumes,  or  other  ways. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  1 140.*] 

5.  Waters  and  Water  Courses  (§  152*)^Ap- 
pbopbiatton— Prior  Rights— Plea  dinos. 

A  plaintiff  suing  to  establish  rights  in  wa- 
ters and  to  restrain  defendant  .from  diverting 
the  same  must  state  facts  from  which  it  may 
reasonably  appear  that  plaintiff  has  appro- 
priated to  some  beneficial  use  some  of  the  un- 
appropriated waters  or  surplus  or  flood  waters 
prior  to  the  time  defendant  did  an  adverse  act 
of  appropriation  in  his  own  right,  and  that 
defendant  performed  or  threatened  to  perform 
some  act  depriving  plaintiff  of  a  right  acquired 
by  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S|  156,  157;  Dec. 
Dig.  i  152.*] 

9.  Waters  and  Water  Courses  (§  152*)— Ap- 
propriation— Prior  Rights— Pleadings. 

A  complaint  in  an  action  to  establish 
rights  to  flood  waters  and  to  restrain  the  diver- 
sion thereof,  which  alleges  that  for  about  15 
years  plaintiff  has  maintained  a  dam  and  ditch, 
that  flood  waters  to  the  amount  of  the  carrying 
capacity  of  the  ditch  during  that  period  have 
been  diverted  and  used  by  plaintiff  to  furnish 
his  sheep  with  water,  and  that  recently  defend- 
ant constructed  a  dam  which  diverted  all  of  the 
water,  states  a  cause  of  action  against  a  de- 
murrer. 

WE!d.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Gent  Dig.  {{  156,  157;    Dec 
Dig.  {  152.*] 


7.  Waters  and  Water  Courses  ft  152*) — Ap- 
propriation—Prior Rights  —  Pleadiwos— 
Decree. 

Where,  in  a  suit  to  establish  rights  to  flood 
waters  and  to  restrain  the  diversion  tbereof, 
the  general  verdict  and  findings  of  fact  bj  the 
court  established  the  truth  of  tiie  complaint  that 
plaintiff  was  entitled  to  flood  waters  to  the 
amount  of  the  carrying  capacity  of  a  ditcli,  and 
the  verdict  and  findings  were  sustained  by  the 
evidence,  a  decree  awarding  to  plaintiff  flood 
waters  to  the  amount  of  the  carrying  capacity 
of  the  ditcli  was  in  conformity  to  the  pleadings, 
evidence,  and  verdict  and  gave  to  him  the  re- 
lief he  was  entitled  to  within  Civ.  Code  1901, 
par.  1428. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  156,  157;  Dee. 
Dig.  1162.*] 

8.  Appeai.  and  Ebbob  (t  635*)— Rxcobd— Re- 
view. 

Where  a  special  verdict  is  not  In  the  ab- 
stract of  record,  it  cannot  be  considered  In  de- 
termining the  correctness  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig,  H  2285,  2776-2782,  2S29; 
Dec  Dig.  {  635.*] 

Appeal  from  District  Court,  Fourtli  Dis- 
trict;  Edward  M.  Doe,  Judge. 

Action  by  the  Howard  Sheep  Company 
against  J.  F.  Daggs.  From  a  Judgment  for 
plaintiff,  defendant  appeala   Affirmed. 

J.  E.  Jones,  of  Flagstaff,  for  appellant.  T. 
A.  Flynn,  of  Pboenlx,  and  EUlnwood  &  Boss, 
of  Blsbee,  for  appellee. 

O'CONNOR,  Superior  Judge.  The  appellee^ 
Howard  Sheep  Company,  commenced  tbia  ac- 
tion to  establish  its  rights  to  tbe  waters 
flowing  In  Spring  Valley  Wash  at  QooA  sea- 
sons, ^nd  impounded  by  it  In  Howard  LAke 
and  appropriated  to  use  In  stock  raising,  and 
for  the  purpose  of  restraining  the  appellant 
J.  F.  Daggs,  from  diverting  such  flood  waters 
from  plalntlfTs  ditch  used  by  plaintUT  for 
conveying  such  waters  from  the  said  wash  to 
said  lake.  Tbe  defendant  demurred  to  the 
complaint,  assigning  a  number  of  grounds  for 
demurrer,  among  which  be  specifies  that  the 
complaint  fails  to  state  facts  suSacient  to 
constitute  a  cause  'of  action,  because  the 
facts  stated  do  not  authorize  the  cotirt  to 
grant  the  relief  sought,  or  any  relief,  because 
tbe  complaint  falls  to  show  that  tbe  water 
was  ever  appropriated  by  plaintiff  to  a  bene- 
ficial use,  and  because  the  complaint  fails 
to  show  that  defendant  is  not  entitled  to  a 
reasonable  use  of  water  on  his  lands,  bat 
seeks  to  enjoin  sndi  use.  The  defendant 
answers  with  denials  of  the  allegations  of  the 
complaint,  and  also  sets  forth  his  rights  in 
the  nature  of  an  affirmative  defense  present- 
ing his  title  to  a  part  of  tbe  flood  waters  In 
question.  The  court  oterruled  the  demnrrerai 
and  tbe  Issues  of  fact  were  submitted  to  the 
Jury  generally  and  upon  special  interrogato- 
ries. The  Jury  returned  a  general  verdict  for 
the  plaintiff  and  answered  the  interrogatories 
submitted  by  tbe  court  Upon  the  coming  In 
of  the  verdicts  of  the  Jury,  the  court  made 
and  filed  Its  findings  of  facts  in  accordance 
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with  the  Terdlcts  of  tbe  jnry  and  made  con- 
clusions of  law  therefrom,  and  ordered  judg- 
ment entered  accordingly  for  tbe  plaintiff. 
Tbe  Judgment  was  rendered  and  entered  on 
tbe  16tb  day  of  January,  1912.  A  motion 
for  a  new  trial  was  made  on  February  27, 
1912,  and  considered  made,  filed,  and  over- 
ruled as  of  January  16,  1912,  by  stipulation 
of  counsel  entered  Into  in  open  court  on 
January  16,  1912.  Tbe  stipulation  so  made 
was  to  tbe  effect  that  defendant  was  allow- 
ed 40  days  additional  time  to  the  time  given 
by  tbe  statute  in  which  to  prepare  and  file 
a  motion  for  a  new  trial.  Tbe  motion  for  a 
new  trial  was  actually  filed  Febrnary  27, 
1912.  When  filed  it  was  deemed  overruled 
as  of  January  16,  1912,  in  accordance  with 
tbe  said  stipulation.  The  defendant  appeals 
from  the  Judgment  and  from  tbe  order  refus- 
ing a  new  triaL 

[1]  The  appellee  on  this  appeal  contends 
that  appellant  has  failed  to  present  bis  ap- 
peal in  accordance  with  tbe  rules  of  this 
court  relating  to  tbe  matter  of  assigning  er- 
rors, and  for  that  reason  we  are  precluded 
from  the  consideration  of  any  errors  requir- 
ing an  examination  of  tbe  evidence;  that 
we  can  only  consider  tbe  questions  raised  by 
the  demurrer,  and  sucb  fundamental  errors 
as  manifestly  appear  upon  tbe  judgment  roll, 
because  no  otber  error  Is  assigned.  Aside 
from  the  fact  that  the  errors  are  not  suf- 
ficiently assigned  to  meet  tbe  requirements 
of  our  rules,  tbe  contention  of  appellee  must 
be  sustained  upon  another  ground.  The  rec- 
ord discloses  that  tbe  motion  for  a  new  trial 
was  not  made  and  filed  until  February  27, 
1912,  although  the  judgment  was  rendered  on 
January  16,  1912,  42  days  prior.  Paragraph 
1478,  B.  S.  A.  1901,  provides: 

"All  motions  for  new  trials  in  arrest  of  jndc^ 
ment  or  to  set  aside  a  judgment  shall  be  made 
within  five  days  after  the  rendition  of  verdict 
or  judgment,  if  tbe  term  of  court  shall  continue 
so  long;  if  not,  then  before  the  end  of  the 
term." 

The  terms  of  this  law  are.  mandatory  and 
must  be  obejei  by  tbe  courts  as  well  as  by 
tbe  parties.  As  was  said  by  tbe  court  In 
GUI  V.  Rodgers,  87  Tex.  628,  before  Arizona 
adopted  this  statute: 

"We  know  of  no  exception  to  this  requirement 
of  the  statute,  which  will  allow  parties  litigant 
to  come  in  after  tbe  expiration  of  the  time  limit- 
ed by  law,  with  a  simple  motion  for  a  new 
trial.'' 

6111  ▼.  Rodgers,  supra,  was  followed  in 
Svea  Ins.. Co.  v.  McFarland,  7  Ariz.  131,  60 
Paa  936,  and  tbe  same  rule  approved  In 
White  V.  Springfield,  etc.,  Ins.  Co.,  3  Ariz. 
352,  29  Pac.  1006,  and  Walker  v.  Blake,  13 
Ariz.  1,  108  Paa  221. 

Counsel  cannot  stipulate  to  disregard  tbe 
mandatory  requirements  of  a  statute,  and 
thereby  nullify  its  provisions.  The  text  In 
29  Cyc.  927,  which  Is  fully  supported  by  tbe 
BUtborltles,  Is  as  follows: 

"In  most  jurisdictions  statutes  or  rules  of 
court  having  the  form  of  statutory  enactments 


girovlde  that  an  application  for  a  new  trial  must 
e  made  within  a  certain  number  of  days  after 
the  rendition  of  the  verdict  or  decision,  or  with- 
in some  other  fixed  time.  The  statutory  provi- 
sions must  be  ctriccly  complied  with.  Where  a 
motion  is  not  filed  until  after  the  time  therefor 
has  expired,  the  effect  is  the  same  as  if  no  mo- 
tion were  filed  at  alL  A  motion  filed  out  of 
time  may  be  either  stricken  from  the  files  or 
overruled,  and  the  reviewing  court  cannot  cor- 
rect the  errors  which  are  grounds  for  new 
trial." 

[2]  Par.  1473,  R.  S.  A.  1901,  provides  that: 
"Every  motion  for  new  trial  shall  be  in  writ- 
ing, and  shall  specify  generally  the  grounds  up- 
on which  the  motion  Is  founded.    •    •    *  " 

A  set  of  facts  like  tbe  fticts  In  tbls  casa 
was  before  tbe  court  In  Carmack  t.  Erden- 
berger,  77  Neb.  592,  110  N.  W.  315,  and  It 
was  said  by  tbe  court: 

"The  appellant  contends  that  the  record  with 
respect  to  a  motion  for  a  new  trial  discloses  a 
common  practice — that  is,  that  tbe  courts  fre- 
quently, during  the  hurry  incident  to  the  closing 
days  of  the  term,  rule  on  a  motion  in  anticipa- 
tion of  one  to  be  filed  subsequently — and  that, 
where  this  is  done,  the  defeated  party  by  cus- 
tom is  allowed  to  file  bis  motion  at  any  time 
within  three  days  from  the  adjournment  of  the 
term.  The  trouble  with  that  contention  is  that 
the  alleged  custom  runs  counter  to  the  statute. 
Section  317,  Code  Civ.  Proc,  provides  that  the 
application  for  a  new^trial  must  be  by  motion, 
upon  written  grounds,  filed  at  tbe  time  of  mak- 
ing tbe  motion.  Under  the  statute  there  is  no 
such  thing  as  an  oral  motion  for  a  new  trial, 
because  the  statute  is  mandatory  that  the  ap- 
plication must  be  made  by  motion,  upon  written 
grounds,  filed  at  the  time  of  making  the  mo- 
tion. The  court  has  no  authority  nnder  the 
statute  to  pass  on  a  motion  that  has  not  been 
filed,  or  In  anticipation  of  one  being  filed." 

[3]  Tbe  cause  stands  for  review  In  tbls 
court  as  on  appeal  upon  the  Judgment  roll, 
and  such  questions  only  as  the  Judgment 
roll  presents  may  be  considered. 

Appellant  assigns  as  error  the  order  of  tbe 
court  in  overruling  bis  demurrer  to  tbe  com- 
plaint, because  of  tbe  alleged  failure  of  tbe 
complaint  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Appellant  contends 
that  the  complaint  must  allege  facts  showing 
tbe  beneficial  use  to  which  the  water  bas 
been  applied,  tbe  quantity  of  water  so  used, 
and  the  time  It  bas  been  used.  In  order  to 
show  a  right  of  action  tbe  plaintiff  must  al- 
lege facts  showing  that  plaintiff  has  ap- 
propriated to  a  beneficial  use  a  definite  quan- 
tity of  the  public  waters  of  tbe  state  prior 
to  any  use  of  the  waters  made  by  the  de- 
fendant, and  that  defendant  by  some  subse- 
quent act  is  depriving  the  plaintiff  of  some 
part  of  sucb  definite  quantity  of  water  there- 
tofore appropriated  by  plaintiff.  Appellant 
correctly  asserts  that  the  necessary  facts 
and  not  conclusions  of  law  must  be  pleaded. 

[4]  Tbe  rights  in  unappropriated  waters 
or  the  surplus  or  flood  waters  are  acquired 
by  any  person  or  corporation  for  delivery 
to  consumers,  rental,  milling,  irrigation,  me- 
chanical, domestic,  stock,  or  any  other  ben- 
eficial purpose,  by  appropriation  of  sucb  wa- 
ters. "  •  •  •  The  person  or  persons,  com- 
pany or  corporation  first  appropriating  wa- 
ter for  the  purposes  herein  mentioned  shall 
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always  bave  the  better  right  to  the  same." 
Paragraph  4169,  R.  S.  A.  1901.  The  right  to 
appropriate  the  waters  depends  upon  wheth- 
er the  water  Is  unappropriated  and  upon  the 
purpose  for  which  the  water  Is  to  be  ap- 
plied after  appropriation.  The  person  first 
In  time  who  uses  the  unappropriated  waters 
of  the  state  for  any  of  the  purposes  mention- 
ed In  the  statute,  supra,  acquires  the  better 
right  to  the  water  so  used.  If,  in  order  to 
use  or  appropriate  the  water  for  any  of 
the  purposes  mentioned,  It  becomes  neces- 
sary or  convenient,  the  approprlator  Is  given 
by  the  said  statute  the  right  to  construct 
and  maintain  reservoirs,  dams,  canals,  ditch- 
es, flumes,  and  any  and  all  other  necessary 
waterways. 

[1,1]  In  order  to  state  a^cause  of  action 
in  this  kind  of  case,  such  facts  must  be  stat- 
ed as  from  them  it  is  made  reasonably  to 
appear  that  the  plaintiff  has  appropriated 
to  some  benisflcial  use  some  of  the  unappro- 
priated waters,  or  surplus  or  flood  waters  at 
a  time  prior  to  the  time  the  defendant  has 
performed  any  adverse  act  of  appropriation 
of  the  waters  in  his  own  right,  and  that  de- 
fendant has  performed  or  threatens  to  per- 
form some  act  that  will  deprive  the  plaintiff 
of  some  right  acquired  by  such  appropri- 
ation. An  examination  of  the  complaint 
discloses  that  for  a  period  of  about  15  years 
prior  to  the  commencement  of  this  action 
the  plaintiff  has  maintained  a  dam  on  Spring 
Valley  Wash,  and  a  ditch  from  such  dam 
to  Howard  Lake;  that  the  flood  waters  to 
the  amount  of  the  carrying  capacity  of  the 
ditch,  during  that  period  of  time,  have  been 
diverted  by  said  dam  and  conveyed  by  said 
ditch  to  Howard  Lake  and  stored  In  said 
lake;  that  during  said  period  of  time  the 
waters  thereby  diverted,  conveyed,  and  stor- 
ed have  been  used  by  the  plaintiff  for  the 
purpose  of  furnishing  Its  sheep  with  water; 
that,  In  order  to  furnish  a  sufficient  amount 
of  water  for  such  use,  the  dam,  ditch,  and 
storage  reservoir  are  necessary.  These  facts 
appearing  in  the  complaint,  the  prior  ap- 
propriation of  the  flood  waters  of  Spring  Val- 
ley Wash  for  a  beneficial  purpose  unques- 
tionably appear.  Plaintiff  thereby  shows  a 
better  right  to  the  amount  of  water  his 
ditch  will  carry  from  the  dam  to  the  reser- 
voir lake.  The  complaint  then  alleges,  in 
brief,  that  during  August,  1910,  the  defend- 
ant constructed  a  diversion  dam  across  said 
Spring  Valley  Wash  at  a  point  about  1^ 
miles  above  plalntifTs  said  lake  and  about 
1  mile  above  plaintiff's  said  diversion  dam, 
and  proceeded  to  construct  from  his  said  di- 
version dam  a  ditch  through  which  all  of 
the  waters  of  said  Spring  Valley  Wash  might 
l>e  diverted  and  conducted  into  another  lake ; 
that  said  dam  and  ditch  constructed  by  the 
defendant  did  divert  all  of  the  water  there- 
after flowing  in  said  wash  into  said  other 


lake.  From  these  facts  the  clear  inference 
must  be  drnwn  that  the  defendant  by  means 
of  his  said  dam  and  ditch  has  deprived 
plaintiff  of  the  use  of  the  amount  of  the  fiood 
waters  of  Spring  Valley  Wash  that  hla  ditch 
would  carry  from  plaintiff's  dam  to  Howard 
Lake;  in  other  words,  the  acts  of  defend- 
ant have  deprived  plaintiff  of  its  right  to  the 
amount  of  water  appropriated  by  it  to  the 
purpose  of  furnishing  water  for  Its  sheep. 
What  amount  of  water  is  necessary  or  re- 
quired for  such  purpose  is  specified  by  plain- 
tiff in  its  complaint  as  the  amount  Its  ditch 
will  carry  from  the  dam  to  Howard  Lake. 
That  statement  Is  sufficiently  specific  for  the 
purposes  of  a  pleading,  and  the  exact  amount 
of  water  appropriated  may  readily  be  arriv- 
ed at  from  evidence  of  the  size  of  the  ditch, 
the  velocity  of  the  fiow,  and  other  like  facts. 

It  is  clear  that  the  facts  stated  in  the  com- 
plaint are  suflScient  to  set  forth  a  cause  of 
action  when  attacked  by  a  general  demurrer 
as  here  Interposed. 

[7,  J]  The  general  verdict  of  the  Jury  is 
responsive  to  the  Issues  raised  in  the  plead- 
ings. The  special  verdict — that  Is,  the  In- 
terrogatories submitted  and  answers  thereto 
— ^is  not  Included  in  the  abstract  of  record, 
and  for  that  reason  they  may  not  be  consid- 
ered in  this  case.  The  findings  of  fact  by 
the  court  cover  all  the  material  facts  neces- 
sary to  support  a  decree  for  the  plaintiff  un- 
der the  pleadings.  The  decree  is  responsive 
to  the  allegations  of  the  complaint,  follow- 
ing the  verdict  of  the  Jury  and  the  findings 
of  fact,  quieting  plaintiff's  title  to  the  waters 
appropriated  and  used,  and  enjoining  per- 
petually the  defendant  from  any  and  all  fu- 
ture interference  with  plaintiff's  rights,  and 
defendant  Is  commanded  to  restore  the  con- 
ditions in  the  vicinity  of  plaintiff's  dam  and 
ditch  "so  that  all  of  the  waters  which  would 
have  fiowed  into  Howard  Lake  before  the 
construction  of  defendant's  dam  and  ditch 
may  henceforth  continue  to  flow  therein." 
Such  a  judgment  the  court  is  authorized  to 
enter,  viz.,  one  that  conforms  to  the  plead- 
ings, the  nature  of  the  case  proved,  and  the 
verdict.  If  any,  and  shall  be  so  framed  as  to 
give  the  party  all  the  relief  to  which  he  may 
be  entitled  either  in  law  or  equity.  Para- 
graph 1428,  R.  S.  A.  1901. 

We  find  no  reversible  error  in  the  record. 

The  judgment  Is  affirmed. 

CUNNINGHAM  and  ROSS,  JJ,  concur. 

N.  B.— Judge  FRANKLIN  b^ng  disquali- 
fied, and  announcing  his  disqaalification  in 
open  court,  the  remaining  Judges,  under  sec- 
tion 3  of  article  6  of  the  Constitution,  called 
In  Hon.  W.  A.  O'CONNOR,  judge  of  the  su- 
perior court  of  the  state  of  Arizona  in  and 
for  the  county  of  Santa  Cruz,  to  sit  wltb 
them  In  the  hearing  of  this  cause. 
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In  n  ILEB.    (Na  1409.) 
(Supreme  Court  of  Arizona.     Dec.   28,  1914.) 

1.  Guardian  awd  Wabd  (|  10«)  —  Appoiwt- 
UENT  OF  Guardian— PniTioiv. 

Under  Civ.  Code  1913,  par.  1106,  providing 
that  the  appointment  of  a  guardian  may  be 
made  on  the  petition  of  a  relative  or  other  per- 
son in  behalf  of  the  minor,  and  paragraph  1122 
providing  that.  In  making  the  appointment,  the 
court  shall  be  guided  by  what  appears  to  be  for 
the  best  interests  of  the  child,  where  a  child's 
mother  and  paternal  grandmother  filed  separate 
petitions,  each  asking  that  she  be  appointed 
guardian,  the  court  can  appoint  the  child's  fa- 
ther, though  he  filed  no  petition  for  such  ap- 
pointment before  the  hearing. 

W'Ed.  Note.— For  other  cases,  see  Guardian  and 
iard.  Cent  Dig.  ff  23-33 ;  Dec.  Dig.  {  10.*] 

2.  Appkal  and  Error  (|  1010»)— Hbvikw— 
Questions   of   Fact  —  Appointment  or 

Guardian. 

In  proceedings  for  the  appointment  of  a 
guardian,  the  determination  as  to  whose  av- 
polntment  will  be  best  for  the  child  is  one  of 
fact,  which  will  not  be  disturbed  on  appeal,  U 
supported  by  any  substantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3979-3082,  4024;  Dec 
Dig.  i  1010.*] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty;  A.  O.  Lockwood,  Judge. 

Petition  by  Bessie  Anna  Her  for  appoint- 
ment as  guardian  of  Henry  Le  Roy  Dlllman. 
From  a  Judgment  appointing  Howard  Fay 
Dlllman  as  guardian  of  the  minor,  petitioner 
appeals.    AfBrmed. 

Bessie  Anna  Her  filed  a  petition  In  the 
superior  court  alleging  that  she  is  the  moth- 
er of  Henry  Le  Boy  DilUnan;  that  Howard 
Fay  Dlllman  is  the  father  of  said  child; 
that  petitioner  and  Howard  Fay  Dlllman  were 
married,  and  that  they  were  divorced  by  de- 
cree of  the  court ;  that  Henry  Le  Roy  Dill- 
man  is  a  child  of  six  years  of  age,  and  pray- 
ing that  she  be  appointed  guardian.  By  an 
order  of  the  court  previously  made,  the  cus- 
tody and  care  of  such  minor  was  awarded  to 
Josephine  Dlllman  and  H.  C.  Dlllman,  her 
husband.  These  Rartles  are  the  parents  of 
Howard  Fay  Dlllman  and  the  grandmother 
and  grandfather  of  the  child.  The  grand- 
parents reside  In  Cochise  county.  The  moth- 
er, after  the  said  divorce  was  granted,  re- 
married to  John  W.  Her.  She  resides  with 
her  husband  In  Gila  county.  Howard  Fay 
Dlllman  is  unmarried  and  resides  In  Mari- 
copa county. 

Josephine  DiUman  filed  her  petition  pray- 
ing for  an  order  appointing  her  guardian  of 
the  child.  The  Interested  parties  appeared 
before  the  court  and  announced  ready  to 
proceed.  The  court  proceeded  to  hear  the 
proofs  offered  by  the  contesting  parties.  Up- 
on the  close  of  the  evidence,  the  cause  was 
submitted  to  the  court  for  consideration  and 
decision.  Before  the  decision  was  announced, 
Howard  Fay  Dlllman  filed  his  petition  pray- 


ing the  court  to  appoint  taim  guardian  of  the 
child,  upon  the  grounds  that  he  is  the  fa- 
ther of  the  child.  The  mother  and  other  rela- 
tives of  the  child  were  present  and  had  actual 
notice  of  the  filing  of  the  last  petition.  The 
contesting  parties  agreed  that  the  evidence 
given  upon  the  hearing  of  the  prior  peti- 
tions might  be  considered  as  given  upon  this 
last  petition.  The  former  matter  was  treat- 
ed as  reopened  by  the  court  and  resubmitted 
with  the  last  petition,  and  the  three  peti- 
tions were  considered  together.  The  court 
rendered  its  Judgment  appointing  Howard 
Fay  Dlllman,  the  father  of  the  child,  its 
guardian,  and  requiring  him  to  grlve  bond  In 
the  sum  of  $100,  and  Imposed  the  condi- 
tion that  the  child  should  be  maintained  In 
the  home  of  Josephine  and  H.  G.  Dlllman. 
A  motion  for  a  new  trial  was  denied  Bessie 
Anna  Her,  and  she  appeals  from  the  order 
appointing  the  guardian  and  from  the  order 
refusing  a  new  trial. 

J.  T.  Kingsbury,  of  Tombstone,  for  aK)el- 
lant  Doan  &  Doan,  of  Douglas,  for  appel- 
lee. 


CUNNINGHAM,  J.  (after  stating  the  fiicts 
as  above).  The  appellant  contends  In  argu- 
ment that  under  the  law  and  the  evidence 
the  apt>ellant  should  have  been  awarded  the 
guardianship  of  the  child,  for  two  reasons: 
First,  because  the  evidence  tends  to  show 
that  the  father,  Howard  F.  Dlllman,  express- 
ed a  willingness  that  the  mother  should  have 
the  child  before  he  filed  bis  petition;  and 
that  he  ought  not  to  have  been  permitted  to 
file  his  petition  after  the  Issues  raised  on  the 
first  petition  had  been  submitted.  The  ap- 
pellant's assignment  of  errors  are:  First, 
that  the  court  erred  in  denying  appellant's 
motion  for  a  rehearing.  The  assignment  evi- 
dently refers  to  the  motion  for  a  new  trial. 
The  grounds  set  forth  in  the  motion  are  prac- 
tically the  same  as  the  remaining  alleged  er- 
rors assigned,  viz. :  (2)  The  court  erred  in  re- 
fusing to  appoint  the  appellant  as  the  guard- 
ian of  the  minor ;  (3)  that  the  court  erred  in 
appointing  Howard  F.  Dlllman  as.  the  guard- 
Ian  of  said  minor;  (4)  the  court  erred  in 
permitting  the  said  Howard  F.  Dlllman  to 
file  his  petition  after  the  case  was  closed  and 
submitted.  These  assignments  can  have  but 
one  meaning;  that  is,  that  the  court  erred 
in  making  the  selection  of  a  guardian  for 
the  minor  child  by  selecting  and  appointing 
Howard  F.  Dlllman,  for  the  reason  Dlllman 
had  not  filed  a  petition  praying  such  appoint- 
ment in  time  to  be  heard  with  the  appel- 
lant's petition. 

[1]  "The  superior  court  of  each  county, 
when  it  appears  necessary  or  convenient, 
may  appoint  guardians  for  the  persons  and 
estates,  or  either  of  them,  of  minors  who 
have  no  guardians  legally  appointed  by  will 
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or  deed,  and  who  are  Inbabltants  or  resi- 
dents of  the  county.  •  •  •  Snch  appoint- 
ment may  be  made  on  the  petition  of  a  rela- 
tive or  other  person  on  behalf  of  the  minor. 
•  •  •"  Paragraph  1106,  Revised  Statutes 
of  Arizona  1913  (Civ.  Code). 

The  mother's  petition,  when  filed,  was  sat- 
fldent  to  invoke  the  Jarisdlction  of  the  court 
to  exercise  the  power  of  selecting  and  ap- 
pointing a  guardian  for  the  child  under  this 
statute.  No  further  petition  for  that  purpose 
Is  necessary  to  empower  the  court  to  act  in 
such  matter.  The  petition  filed  by  the  moth- 
er prays  that  she  be  appointed  the  guardian. 
The  petition  of  the  grandmother,  filed  later, 
prays  that  she  be  appointed  guardian.  When 
the  evidence  was  heard,  no  other  petitions 
were  filed.  No  petition  then  on  file  prayed 
for  the  appointment  of  Howard  Fay  Dlllman 
as  guardian  of  the  child.  His  petition  pray- 
ing for  his  appointment  was  filed  after  the 
evidence  was  closed  on  the  hearing  of  the 
former  petitions.  The  question  is:  Was  a 
prayer  requesting  the  appointment  of  a  cer- 
tain person  necessary  to  authorize  the  court 
to  select  and  appoint?  Paragraph  1122,  Rev. 
St  Ariz.  1913  (Civ.  Code),  lays  down  tbe  nfle 
that  must  be  followed  by  the  court  in  such 
case  as  follows : 

"In  awarding  the  custody  of  a  minor,  or  In 
appointing  a  general  guardian,  the  court  is  to 
be  guided  by  the  following  considerations:  (1) 
By  what  appears  to  be  for  the  best  interest  of 
the  child  in  respect  to  its  temporal  and  its  men- 
tal and  moral  welfare;  and  if  the  child  be  of 
sufficient  age  to  form  an  intelligent  preference, 
the  court  may  consider  that  preference  in  de- 
termining the  question.  (2)  As  between  parents 
adversely  claiming  the  custody  or  guardianship, 
neither  parent  is  entitled  to  it  as  of  right ;  but, 
other  things  being  equal,  if  the  child  be  of  ten- 
der years,  it  should  be  given  to  tbe  mother;  if 


it  be  of  an  age  to  require  edueatlon  and  prepa- 
ration for  labor  or  business,  then  to  the  tatber. 
(3)    »    •    «« 

The  vital  question  for  determinatioii  Is  tbe 
best  interests  of  the  child — the  child's  wel- 
fare. In  selecting  and  appointing  a  guardian, 
one  which,  when  appointed,  will,  in  tbe  Judg- 
ment of  the  court,  t>est  promote  the  child's 
welfare^  tbe  court  is  not  limited  in  such  se- 
lection of  a  guardian  to  the  suggestiona  found 
in  the  pleadings.  The  person  appointed  must, 
of  course,  in  some  manner  make  known  to 
th'e  court  that  he  or  she  will  accept  the  trust, 
but  that  fact  may  be  made  known  after  the 
appointment  with  equal  force  as  if  made 
known  before  the  order  is  entered.  When 
the  court  has  selected  and  appointed  a  gen- 
eral guardian  for  a  minor  child  having  no 
guardian  appointed  by  will  or  by  deed,  and 
the  guardian  so  selected  and  appointed  ap- 
pears to  be  one  of  the  parents  of  the  cttild, 
and  such  appointment  was  made  upon  the 
bearing  of  a  petition  of  a  relative  of  the  child 
filed  for  that  purpose,  the  irresistible  pre- 
sumption arises  therefrom  that  the  court 
determined  from  the  evidence  that  the  best 
interests  of  the  child  would,  in  its  Jndgnaent, 
be  promoted  by  the  appointment  of  tbe  par- 
ticular person  named. 

[2]  Such  determination  is  a  determination 
of  a  fact,  from  the  evidence  considered.  An 
appellate  court  will  not  disturb  an  order  bas- 
ed upon  a  determination  of  a  fact  from  evi- 
dence, if  any  substantial  evidence  appears 
in  the  record  which  fairly  tends  to  support 
the  conclnslon  reached  by  the  trial  court 
Ample  evidence  sustaining  this  determination 
reached  appears  in  this  record. 

The  order  is  affirmed. 

FBANKIilN,  O.  J.,  and  BOSS,  J,  ooncnr. 
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•  PEOPLE  ▼.  SIMONS.    (Or.  638.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Nov.  10,  1914.  Rehearing  Denied 
Dec.  10,  ini4:  Denied  by  Supreme  Conrt 
Jan.  9,  1916.) 

1.  Crihinai,  Law   (|  884*)— Bvidenob— Rb- 

MOTENESa. 

Remoteness  may  affect  the  weiglit  of  eri- 
dence,  but  it  does-  not  ordinarily  affect  its  ad- 
missibility. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  848 ;   Dec.  Dig.  i  884.«] 

2.  Cmminal  Law  (J  S42»)— Evidence  ov  Mo- 
tive Admissible  to  Show  Idbntitt. 

In  a  criminal  action,  motive  may  be  shown 
when  there  is  any  doubt  as  to  the  identity  of 
the  perpetrator  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  {{  778,  774 ;  Dec.  Dig.  |  842.»J 

Appeal  from  Superior  (Totirt,  Alameda 
County;  William  H.  Waste,  Judge. 

John  C.  Simons  was  convicted  of  assault 
wltb  Intent  to  murder,  and  appeals.  Con- 
viction affirmed. 

A.  L.  Frick  and  Gebring  &  Wyman,  all  of 
Oakland,  for  appellant.  VS.  S.  Webb,  Atty. 
Gen.,  and  John  H.  Biordan,  Deputy  Atty. 
Gen.,  for  the  People. 


PER  CSURIAM.  In  this  case  an  appeal  is 
taken  from  the  Judgment  of  conviction  and 
from  the  order  denying  defendant's  motion 
for  a  new  trial.  The  points  made  In  support 
of  the  appeal  are  that  certain  evidence  intro- 
duced by  the  prosecution  for  the  purpose  of 
showing  the  motive  of  the  defendant  for  the 
commission  of  the  crime  was  too  remote; 
that  the  district  attorney  was  guilty  of  mis- 
conduct in  his  argument  to  the  jury;  and 
that  too  wide  a  latitude  was  allowed  in  tlie 
cross-examination   of  the   defendant 

[1]  Remoteness  may  affect  the  weight  of 
evidence,  but  it  does  not  ordinarily  affect  its 
admissibility. 

[2]  We  are  satisfied  that  the  evidence  com- 
plained of  was  admissible  under  the  general 
rule  that  motive  may  be  shown  where  there 
is  any  doubt  about  the  identity  of  the  perpe- 
trator of  the  offense ;  or  that  motive  may  be 
shown  generally,  although  not  necessary  to 
be  shown  in  every  case.  In  the  present  case, 
if  there  was  a  likelihood  that  the  complain- 
ing witness  was  in  any  way  an  obstacle  to 
the  sexual  gratification  of  the  defendant,  that 
might  be  a  motive  for  assaulting  the  com- 
plaining witness  with  the  intent  to  murder 
him.  If  that  be  so,  the  testimony  assigned 
as  erroneously  admitted  was  proper  for  the 
purpose  of  showing  motive,  and  also  for  the 
purpose  of  clearing  up  any  doubt  there  might 
have  been  as  to  the  identification  of  the  per- 
son guilty  of  the  assault 

We  do  not  think  there  was  any  misconduct 
on  the  part  of  the  district  attorney  sufficient 
to  warrant  particular  mention.'  As  to  the 
cross-examination  of  the  defendant,  we  are 


satisfied  it  was  legitimate  and  within  the 
rule. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


(26  Cal.  A.  «26) 
WADE  et  aL  t.  CITY  AND  OOUNTX  BANK. 
(Civ.  1414.) 

(District  Court  of  Appeal,  First  District.  Cal- 
ifornia. Nov.  6,  1914.  Rehearing  Denied 
Dec.  5.  1914.  Denied  by  Supreme  Court  Jan. 
4,  1915.) 

1.  Tbbsts  (i  84*)— Expeess  Teustv-Ownbb'b 
Check  to  Disohaboe  Mechamics'  Lien. 

Plaintiffs  performed  labor  and  furnished 
material  for  a  building,  for  which  they  were  not 
paid.  They  filed  a  lien,  and  served  on  the  own- 
er notices  to  withhold  payments  to  the  building 
company.  Thereafter  the  '  owner  delivered  to 
defendant  bank,  where  she  bad  a  deposit,  a 
check,  with  direction  to  pay  the  building  com- 
pany on  its  production  of  satisfactory  release 
of  the  plaintiff's  lien  and  notices,  which  was 
certified  by  defendant  bank  and  remained  in  its 
possession  for  three  years,  during  which  time 
the  building  company  notified  the  banls  that  it 
had  no  interest  in  the  check.  No  demands  were 
made  on  the  banit,  which  thereafter  applied  the 
check  upon  the  drawer's  indebtedness.  Held, 
that  there  was  no  trust  as  between  the  plaintiffs 
and  the  bank,  and  the  transaction  did  not  con- 
stitute a  trust  in  plaintiffs  favor. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  144;    Dec.  Dig.  f  84.*] 

2.  AssiomiENTS  (I  49*)  —  EQUrrABLB  ASSION- 

HENT. 

Such  transaction  did  not  constitute  equita- 
ble assignment  of  the  amount  due  to  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Ont  Dig.  {S  86-98;  Dec.  Dig.  i  49.*) 

3.  Estoppel  (I  64*)— Conduct— Knowledge. 

Such  transactions  would  not  be  construed 
as  an  estoppel  in  favor  of  the  plaintiffs,  where 
they  knew  nothing  of  it. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  a  128-136;   Dec.  Dig.  |  64.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thos.  F.  Graham, 
Judge. 

Action  by  William  Wade  and  others 
against  the  City  and  County  Bank.  Judg- 
ment for  plaintiffs,  and  def^dant  appeals. 
Reversed. 

Jesse  H.  Stdnhart,  of  San  Francisco,  for 
mqitellant  F.  W.  Sawyer  and  Arthur  H. 
Barendt,  both  of  San  Francisco,  for  respond- 
ents. 

RICHARDS,  J.  This  action  was  brought 
by  plaintiffs  to  obtain  Judgment  against  de- ' 
fendant  for  funds  claimed  to  be  held  in  trust 
by  defendant  for  the  benefit  of  plaintiffs. 
Plaintiffs  bad  Judgment  from  which,  and 
from  an  order  denying  a  new  trial,  defendant 
appeals. 

The  facts  upon  which  the  alleged  trust 
arose  are  as  follows: 

[1]  In  March,  1907,  Carolina  Tanbles  Cfh- 
tered  Into  a  contract  for  the  construction  of  a 
building  with  the  Yerba  Buena  Building  Com- 
pany. At  that  time  she  was  a  depositor  with 
the    defendant   bank.    Plaintiffs    each    per- 
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formed  labor  upon  and  furnished  material  for 
the  construction  of  the  building,  for  which 
they  were  never  paid.  The  plaintiffs  filed  liens 
upon  the  building,  and  also  served  on  the 
owner  notices  to  withhold  payments  to  the 
building  company.  For  the  purpose  of  set- 
tling with  the  contractor,  the  owner  deliv- 
ered, in  March,  1907,  to  defendant  bank  a 
certain  check,  drawn  upon  it,  with  instruc- 
tions to  pay  it  to  the  building  company  on 
the  production  of  satisfactory  releases  of  the 
liens  and  notices  to  withhold,  executed  by 
'  plaintiiTs.  The  check  was  subsequently  cer- 
tified by  the  defendant  bank,  and  remained 
in  its  possession  for  nearly  three  years,  dur- 
ing which  time  no  demand  whatsoever  was 
made  upon  the  bank  by  any  one  for  the  funds 
represented  by  it.  In  February,  1910,  the 
construction  company  served  nottce  upon  the 
defendant  bank  that  it  no  longer  held  any  In- 
terest in  the  check.  In  March,  1910,  a  creditor 
of  the  owner,  Carolina  Taubles,  endeavored 
to  levy  execution  on  her  account  with  the  de- 
fendant bank;  and  thereupon  the  bank  ap- 
plied the  amonnt  of  the  money  represented 
by  the  check  upon  an  indebtedness  of  said 
Carolina  Taubles  to  it  under  its  bankers'  Hen. 
Subsequently,  and  on  December  8,  1911, 
plaintiffs  herein  filed  a  suit  against  the  bank, 
claiming  that  it  held  the  amount  of  their 
liens  in  trust  for  them.  In  their  argument  in 
support  of  the  Judgment,  it  is  claimed  by  re- 
spondents that  the  transaction  between  Car- 
olina Taubles  and  the  defendant  bank  created 
a  trust  in  their  favor.  This  contention  can- 
not be  maintained.  There  is  no  evidence  to 
show  ttiat  the  transaction  was  made  for  the 
benefit  of  plaintiffs.  The  check  was  made 
payable  to  the  Terba  Buena  Building  Com- 
pany. Defendant  was  directed  to  pay  to  said 
company  the  amount  of  the  deposit  upon  the 
production  of  certain  releases  of  Hens  and 
withhold  notices.  The  arrangement  in  no 
manner  directed  the  payment  to  plaintiffs 
of  the  amount  of  their  claims,  nor  was  there 
any  duty  assumed  by  the  defendant  under 
the  arrangement  toward  plaintiffs  or  any  rec- 
ognition of  their  rights.  Merely  accepting 
the  check  under  the  given  directions  in  it- 
self created  no  obligation  on  the  part  of  the 
bank  toward  plaintiffs.  There  was  no  con- 
tractual obligation  between  them.  Whatever 
rights  plaintiffs  had  were  based  upon  the  me- 
chanics' lien  law.  Tliis  right  was  initiated 
by  plaintiffs  by  the  filing  of  their  liens.  For 
some  reason  which  the  record  does  not  dis- 
close, they  failed  to  pursue  this  light;  but 
nowhere  does  the  evidence  show  that  their 
action  in  this  resjwct  was  due  to  the  fact  that 
the  owner  bad  made  the  arrangement  with 
the  defendant  bank  for  the  payment  of  their 
claims.  The  money  was  not  received  by  de- 
fendant for  the  benefit  of  plaintiffs,  but  was 
received,  if  for  the  benefit  of  anybody,  for  the 
benefit  only  of  the  building  company. 

The  instructions  to  the  bank  were  to  pay 
the  money  to  the  Terba  Buena  Building  Com- 


pany only  when  it  produced  satisfactory  re- 
leases mentioned.  The  buUdlng  company 
never  presented  any  releases  or  demand  for 
the  money ;  but  on  the  contrary,  about  three 
years  afterward,  they  disclaimed  any  inter- 
est in  the  fund. 

Upon  no  theory  is  there  any  privity  be- 
tween the  plaintiffs  and  the  defendant;  and 
no  ground  exists  upon  which  plaintiffs  can 
claim  any  right  in  the  fund  involved. 

There  is  no  evidence  to  show  that  plain- 
tiffs relied  in  any  manner  upon  the  deposit 
thus  made  or  were  in  any  way  prejudiced  by 
it.  So  f&r  as  the  evidence  shows,  they  did 
not  rely  upon  the  t;%nsactlon  for  the  pay- 
ment of  their  claims;  and  in  fact  there  is 
no  testimony  indicating  in  the  slightest  de- 
gree that  they  ever  knew  anything  about  it ; 
nor  is  there  any  evidence  to  show  that  plain- 
tiffs did  a  single  thing  that  demanded  recog- 
nition or  that  defendant  recognized  their 
rights  or  did  anything  upon  which  a  liability 
might  be  created. 

[2, 3]  The  transaction  did  not  constitute 
a  trust  or,  as  is  claimed,  an  equitable  asRign- 
ment;  nor  is  there  anything  that  could  in 
any  manner  be  construed  as  creating  an  es- 
toppel in  favor  of  the  plaintiffs,  for,  so  tax 
as  the  record  shows,  they  knew  nothing  of  it. 
The  entire  transaction  was  simply  a  means 
adopted  by  the  owner  of  the  building  of  set- 
ting aside  mbney  with  which  to  pay  her  con- 
tractor, in  which  the  plaintiffs  were  in  no 
manner  privies  to  or  in  any  manner  affected 
by  it  Blnthoithal  &  Blckart  v.  Silverman, 
113  Ga.  102,  38  S.  F.  344. 

There  being  no  evidence  to  support  the  find- 
ings tliat  the  deposit  was  made  for  the  bene- 
fits of  plaintiffs  and  that  they  held  such  fond 
in  trust  for  them,  it  follows  that  the  Judg- 
ment must  be  reversed ;  and  it  is  so  ordered. 

We  concur:    LBNNON.   P.   J.;    KEBJBSl- 

GAN,  3. 


(2S  Cat.  A.  732) 
HAKTFIELD   v.   ALDERETB.     (Civ.   1662.) 
(District  Court  of  Appeal,  Second  District, 
California.    Nov.  11,  1914.) 

1.  Appeal  and  Ebrob  (|  348*)— Tims  to  Ap- 
peal—Statute. 

Under  Code  Civ,  Proc  i  941b,  providing 
that  notice  of  appeal  must  be  filed  within  60 
days  after  the  notice  of  entry  of  judgment,  and 
in  any  case  within  6  months  of  entry  of  judg- 
ment, an  appeal  taken  within  6  months  la  tak- 
en in  time,  where  no  notice  of  entry  of  judg- 
ment was  served. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1900-1904;  Dec.  Dig.  i 
348.*] 

2.  Appeai,  and  Ebrob  (|  348*)— Timk  to  Ap- 
PEAif— Statute— What  is  Notice. 

Where  a  written  notice  of  entry  of  judg- 
ment is  needed  to  start  the  running  of  the  time 
to  appeal  or  to  request  the  transcript  of  the  ev- 
idence, the  fact  that  the  party  has  actual  notice 
of  the  entry  of  judgment  will  not  suffice. 

[Ed.  Note. — For  other  c&ses,  see  Appeal  and 
Error,  Cent  Dig.  §(  1900-1904;  Dec.  Dig.  | 
848.*]  ' 
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S.  Appeal  and   Errob   (|8  348,  411*)— Time 

TO  Appeal— Writtkn  Notice— Statutes. 
Under  CJode  Civ.  Proc.  §  1010,  the  notice  of 
Intent  to  appeal,  which  Code  Civ.  Proc.  i  953a^ 
requires  shall  be  served  in  ten  days  after  notice 
of  entry  of  judgment,  must  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  1000-1904,  2100 ;  Dec.  Dig. 
K  848,  411.*] 
4.  Appeal  and  Ebbob  (§  505*)— Time  to  Ap- 

PEAi^— Waives  or  Notice— Record. 

Waiver  of  written  notice  of  entry  of  Judg- 
ment must  appear  from  the  record,  and  the  mere 
fact  that  appellant  filed  a  bond  to  stay  execu- 
tion, prior  to  taking  an  api>eal,  appearing  de- 
hors Uie  record,  is  not  a  waiver  of  the  written 
notice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2313;  Dec.  Dig.  fB06.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Charles  Wellborn,  Judge. 

Action  by  A.  J.  Hartfleld  against  Frank 
Alderete.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  On  motion  to  dismiss. 
Motion  denied. 

J.  Marion  Wright,  of  Los  Angeles,  for  ap- 
pellant. Lester  B.  Hardy,  of  Los  Angeles, 
for  respondent 

SHAW,  J.  Plaintiff,  who  is  respondent, 
mores  to  dismiss  the  appeal  upon  the  ground 
that  notice  thereof  and  reqnest  for  a  tran- 
script was  not  filed  within  10  days  after 
notice  to  the  defendant  of  the  entry  of  judg- 
ment The  appeal  was  talcen  under  the  al- 
tematire  method.  No  notice  of  the  entry  of 
Judgment  was  served  upon  defendant  After 
the  entry  of  Judgment  defendant,  as  shown 
by  the  certificate  of  the  clerk,  prior  to  taking 
any  steps  to  appeal  therefrom,  filed  a  bond 
the  purpose  of  which  was  to  stay  execution 
of  the  Judgment;  and  respondent  contends 
that  actual  notice  of  the  entry  of  Judgment 
must  be  deemed  implied  from  the  filing  of 
such  stay  bond. 

[1]  The  Judgment  was  entered  on  July  2, 
1914,  and  the  notice  of  appeal  was  filed 
July  27,  1014.  Section  041b,  Code  of  avll 
Procedure,  provides  that  such  notice  of  ap- 
peal "may  be  filed  at  any  time  after  the 
rendition  of  the  Judgment,  order  or  decree, 
but  the  same  must  be  filed  within  sixty  days 
after  notice  of  entry  of  said  Judgment,  order 
or  decree  has  been  served  upon  the  attorneys 
of  record  appearing  in  said  cause  or  proceed- 
ing, provided,  however,  that  if  no  notice  of 
entry  of  Judgment  be  given  the  notice  mast, 
nevertheless,  be  filed,  under  any  circum- 
stances, not  later  than  six  months  after  the 
entry  of  the  Judgment,  order  or  decree." 
Since  no  notice  of  the  entry  of  Judgment  was 
served  upon  the  attorneys  of  record  for  the 
defendant,  the  60  days  within  which  the  ap- 
peal must  be  taken,  where  such  service  Is 
had,  did  not  begin  to  mn,  and,  the  appeal 
having  been  tnken  prior  to  the  giving  of  such 
notice  and  within  6  months  after  the  entry  of 
Judgment,  It  follows  that  the  appeal  was 
taken  within  the  time  prescribed  therefor. 


[2]  It  Is  the  service  of  the  notice  which 
starts  the  60  days  to  running,  and  not  the 
fact  that  defendant  may  have  had  actual 
notice  of  the  entry  of  Judgment.  In  ais- 
cusslng  a  like  question  In  the  case  of  Title 
Insurance  4  Trust  Co.  v.  California  Develop- 
ment Co.,  143  Pac.  725,  It  is  said: 

"But  the  60  days  for  taking  an  appeal  under 
section  941b  nms  from  and  after  'notice  of  en- 
try »  •  •  has  been  served  upon  the  attor^ 
neys  of  record.  •  *  •  •  This  implies,  as  is 
intimated  in  Estate  of  Keating,  158  Cal.  100 
[110  Pac.  109],  'that  the  notice  »  •  •  con- 
templated is  necessarily  a  notice  in  writing 
which  may  be  served  in  the  ordinary  manner  of 
serving  a  writing.'  Parol  evidence  that  a  partj 
knows  a  fact,  or  his  written  statement  from 
which  such  knowledge  may  be  inferred,  is  not 
equivalent  to  service  upon  him  of  written  no- 
tice of  the  fact" 

See,  also,  Foss  v.  Johnstone,  158  CaL  119, 
110  Pac.  204,  and  Huntington  Park  Improve- 
ment Co.  V.  Park  Land  Co.,  165  Cal.  429,  132 
Pac.  760. 

[8]  iiection  05Sa,  Code  of  CMl  Procedure, 
having  reference  to  the  preparation  of  a 
transcript  of  the  evidence  In  lieu  of  a  bill 
of  exceptions,  provides  that  the  party  adopt- 
ing such  method  in  bringing  up  the  record 
shaU  file  "with  the  clerk  of  the  court  from 
whose  Judgment,  order  or  decree  said  appeal 
is  taken,  or  to  be  taken,  a  notice  stating 
that  he  desires  or  intends  to  appeal,  or  has 
appealed  therefrom,  and  requesting  that  a 
transcript  of  the  testimony  offered  or  taken 
•  •  ♦  be  made  up  and  prepared."  "Said 
notice  must  be  filed  within  ten  days  after 
notice  of  entry  of  the  Judgment,  order  or  de- 
cree." One  of  the  grounds  urged  by  respond- 
ent for  dismissal  of  the  appeal  is  that  this 
notice  and  request  for  transcript  was  not 
filed  within  10  days  after  notice  to  defend- 
ant of  the  entry  of  Judgment;  and,  although 
the  appeal  was  taken  In  time,  It  is  insisted 
that  the  act  of  the  clerk  in  preparing  the 
transcript  was  unauthorized,  by  reason  of 
the  fact  that  the  request  therefor  was  not 
made  within  10  days  after  defendant  bad 
actual  notice  of  such  entry.  The  notice  of 
entry  of  the  Judgment  contemplated  by  this 
section,  wh'lle  not  so  stated,  must  neverthe- 
less, under  section  1010  of  the  Code  of  Civil 
Procedure,  be  a  written  notice.  As  stated,  no 
written  notice  of  entry  of  the  Judgment  was 
at  any  time  served. 

[4]  While  a  party  entitled  to  written  notice 
may  waive  the  same,  evidence  of  such  waiver 
must  appear  from  the  record.  Gardner  v. 
Stare,  135  Cal.  118,  67  Pac.  6;  Mallory  v.  See, 
129  Cal.  356,  61  Pac.  1123.  There  Is  nothing 
in  either  the  clerk's  or  the  reporter's  tran- 
script disclosing  any  fact  tending  to  show 
that  appellant  had  any  notice  of  the  entry 
of  Judgment  The  fact  that  prior  to  taking 
the  appeal  defendant  filed  a  stay  bond  is 
evidenced  by  matter  dehors  the  record.  The 
bond  was  a  mere  loose  sheet  of  paper,  per- 
formed no  function  whatever,  and  hence  the 
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act  of  filing  It  was  a  nnlllty.    It  cannot,  In 
our  opinion,  be  considered  as  evidence  of  a 
waiver  of  the  written  notice  of  the  entry  of 
judgment  to  which  defendant  was  entitled. 
The  motion  to  dismiss  the  appeal  is  denied. 

We  concur:    CONREY,  P.  J.;  JAMES,  J. 


(2S  Cal.  A.  666) 

MONTGOMERY  v.  DORN  et  aL    (Civ.  1205.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Mov.  6,  1814.) 

1.  Trial  ((  396*)— Findinos— Confobmitt  to 
Pleading— Pkincipai.  and  Agent. 

In  an  action  on  a  contract  to  pa;  the  debt 
of  another,  the  variance  between  a  finding  that 
R.,  through  his  agent,  D.,  entered  into  the  con- 
tract and  an  allegation  of  the  complaint  that  D. 
and  K.  prumised  to  pay  the  debt  was  not  mate- 
rial; it  being  sufficient,  in  an  action  on  a 
contract  executed  b;  an  agent,  to  charge  the  act 
as  that  of  the  principal,  without  disclosing  the 
fact  of  the  agency. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  935-938;  Dec.  Dig.  {  396.*] 

2.  PaiNCiPAi,  AND  Agent  (If  145, 146*)— Con- 
TBACT  ST  Agent— LiABiuTT. 

Where  a  contract  is  made  by  an  agent  with- 
in the  scope  of  bis  employment,  ordinarily  both 
the  agent  and  the  undisclosed  principal,  when 
discovered,  are  liable,  and  may  be  joined  as  de- 
fendants. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  if  499,  613-^20,  521-627; 
Dec.  Dig.  a  145,  14«.*] 

8.    PBINCIPAL  and  AOBNT  (8   173*)— CONTBAOT 

BT  Agent— Evidence— Receftion  or  Ben- 
efits. 

In  an  action  on  a  contract  executed  by  an 
agent,  binding  the  principal  to  pay  the  debt  of 
another,  testimony  as  to  the  execution  and  de- 
livery of  the  note  evidencing  the  debt  and  as  to 
the  property  pledged  therefor,  snd  that  the  con- 
sideration for  the  contract  made  by  the  agent 
was  the  sale  of  such  property  to  the  principal, 
was  properly  admitted. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  i|  659-661;    Dea  Dig. 

4.  Pbincipai.  and  Agent  ({  21*)— Existknoe 
or  Agency- Testimony  or  Agent. 

In  an  action  on  an  agent's  contract  exe- 
cuted for  a  valuable  consideration,  and  binding 
his  principal  to  pay  the  debt  of  another,  the 
agent  was  competent  to  testify  to  the  fact  of  his 
agency.  ' 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {  39;   Dec.  Dig.  f  21.*] 
6.  Pbincipai,  and  Agent  (|  23*)— Contbaot 
hY  Agent— Identity  of  PaiNCiPAiy— Suffi- 
ciency OF  Evidence. 

Evidence,  in  an  action  on  an  agent's  con- 
tract binding  bis  principal  to  pa^  the  debt  of 
another,  held  to  show  that  his  principal  was  a 
certain  individual,  and  not  a  company  of  which 
such  individual  was  a  member. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  41;    Dec.  Dig.  |  23.*] 

6.  FBAUDS,    STATtJTE    OF   (i    116*)— AUTHOBITY 

or  Agent— NECESsriT  or  Wbitino. 

Since  the  parol  promise  of  a  transferee, 
made  in  consideration  of  the  executed  transfer, 
to  assume  an  indebtedness  of  the  transferror  to 
a  ttiird  person  is  binding.  Civ.  Code,  |  2809,  pro- 
viding that  authority  to  make  a  contract  requir- 
ed to  be  in  writing  can  only  be  given  by  an  in- 
strument in  writing,  does  not  require  that  the 


authority  of  the  transferee's  agent  to  contract 
for  him  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  U  251-260;  Dec  Dig.  f 
116.*] 

7.  Biixs  AND  Notes  (|  627*)— Pboof  or  Noic- 
fatment. 

The  production  of  a  promissory  note  show- 
ing no  indorsement  of  payment  was  prima  facie 
evidence  of  nonpayment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $9  1847-1856;    Dea  Dig.  { 

8.  CONTBAOTB  (I  187*)— Enfobcement— Pab- 
tie8— "bxpbesslt  fob  the  benefit"  of  a 
Thibd  Pebson. 

An  agent's  contract  binding  his  principal, 
in  consideration  of  property  received  by  the 
principal,  to  pay  a  debt  due  from  the  other  con- 
tracting party  to  plaintiff,  was  a  contract  made 
"expressly  for  the  benefit"  of  plaintiff,  within 
Civ.  Code,  f  1559,  providing  that  a  contract 
made  expressly  for  the  benefit  of  a  third  person 
may  be  enforced  by  him  at  any  time  before  the 
parties  thereto  rescind  it 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {{  798-807 ;   Dee.  Dig.  |  187.*] 

Appeal  from  Superior  Court;  Alameda 
County;   N.  D.  Amot,  Judge. 

Action  by  George  S.  Montgomery  against 
Walter  E.  Dom  and  others.  From  judgment 
for  plaintiff  and  denial  of  new  trial,  defend- 
ant A.  J.  Rankin  appeals.    Affirmed. 

Sullivan  &  SnlUvan  and  Tbeo.  J.  Roche, 
all  of  San  Francisco,  for  appellant.  R.  H. 
Cross,  of  San  Francisco,  A.  F.  St  Sure,  of 
Alameda,  and  L.  W.  Lovey,  of  San  Francisco, 
for  respondent  Montgomery. 

CHIPMAN,  P.  J.  In  plalnttfTs  amendea 
complaint  it  is  alleged  that  defendant  Fitch 
executed  his  promissory  note  to  plalntifC 
September  26,  1908,  for  the  sum  of  $1,360, 
payable  90  days  after  date,  with  interest 
after  maturity,  secured  by  certain  shares  of 
Home  Circle  Cash  Store  &  Mail  Order  House, 
a  corporation;  that,  after  the  execution  of 
said  promissory  note,  and  prior  to  the  com- 
mencement of  the  action,  defendants  Dorn 
and  Rankin  "expressly  and  in  writing  undep- 
took,  agreed,  and  promised  the  said  Ghaa. 
A.  Fitch,  for  a  good  and  valuable  considera- 
tion moving  to  them,  and  to  each  of  them, 
to  pay  the  said  promissory  note  and  the 
whole  thereof  for  the  express  benefit  of  plain- 
tiff herein,  and  said  undertaking,  agreement, 
and  promise  has  at  no  time  been  rescinded." 
The  prayer  is  for  Judgment  against  defend- 
ants for  $1,860,  with  interest  at  7  per  cent. 
after  December  26,  1908,  and  that  said  pledg- 
ed property  be  sold  and  the  proceeds  applied 
to  the  payment  of  said  Indebtedness,  and  for 
general  relief. 

Defendant  Rankin  interposed  a  general 
and  special  demurrer  to  the  amended  com- 
plaint, which,  being  overruled,  he  answered 
by  expressly  denying  its  averments.  Defend- 
ant Dom  answered,  and,  on  information,  de- 
nied most  of  the  averments  of  plaintiff's 
amended  complaint  and,  by  way  of  answer 
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thereto,  set  forth  what  he  alleged  to  be  the 
facta  In  the  transaction,  to  wit:  That,  on  or 
about  September  7,  1909,  as  agent  and  at- 
torney of  Rankin,  and  not  otherwise,  he  en- 
tered into  a  written  agreement  (plaintiff's 
Bxhlblt  3)  to  purchase  for  Rankin  from  de- 
fendant Fitch  and  one  H.  McDonald  certain 
shares  of  said  corporation,  referred  to  In 
plaintiff's  complaint,  and.  In  consideration  of 
the  transfer  of  said  stock  bj  Fitch  and  Mc- 
Donald to  Rankin,  the  said  Rankin  promised 
and  agreed  to  pay  for  said  shares  certain 
cash  to  Fitch,  and  to  liquidate  certain  design 
nated  claims,  and  among  them  the  said  rlRlm 
of  plaintiff;  that,  in  pursuance  of  said  con- 
tract, said  shares  were  transferred  to  Ran- 
kin, and  Rankin  paid  to  Fitch  the  amount 
agreed — to  wit,  $150 — and  one  other  claim, 
but  did  not  pay  certain  other  claims,  nor  did 
he  pay  the  said  claim  of  plaintiff;  that  he 
(Dom)  acted  solely  as  agent  and  attorney  of 
Rankin,  and  so  Informed  defendant  Fitch 
and  said  McDonald,  and  "that  said  defendant 
A.  J.  Rankin  was  the  principal  in  said  con- 
tract, and  that  the  defendant,  Walter  E. 
Dorn,  was  but  the  agent  and  attorney  for 
said  party";  that.  In  pursuance  of  said 
contract,  said  Rankin  became  the  sole  owner 
of  said  stock  of  said  corporation. 

The  court  gave  Judgment  for  plaintiff 
against  defendants  Fitch  and  Rankin  for 
the  sum  of  $1,360,  and  interest  at  7  per  cent, 
from  December  29,  1908,  and  directed  that 
the  said  shares  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  said  amount,  and 
that  the  action  be  dismissed  as  to  defendant 
Dom.  Defendant  Rankin  alone  appeals 
from  the  Jndgmoit  and  from  the  order  de- 
nying his  motion  for  a  new  tiiaL 

Upon  sufficient  evidence  the  court  fonnd 
that  the  averments  of  the  amended  complaint 
were  true,  and  that  the  averments  of  defend- 
ant Rankin's  answer  were  not  true.  Specific- 
ally, and  on  sufficient  evidence,  it  found  that 
Fitch  executed  the  promissory  note  as  al- 
leged, and  pledged  the  said  shares  as  alleged 
and  as  testified  to  by  defendant  Fitch,  and 
that  no  part  of  said  promissory  note  has 
been  paid;  that  the  transaction  by  which 
defendant  Rankin  became  liable  for  the  pay- 
ment of  said  promissory  note  was  substan- 
tially as  alleged  in  defendant  Dom's  answer 
and  as  testified  to  by  him;  that  Dorn  was 
acting  solely  as  Rankin's  agent  and  attorney 
and  by  his  direction  and  with  his  knowledge 
and  consent,  and  that,  pursuant  to  said  writ- 
ten agreement  entered  into  by  Dom,  Rankin 
paid  certain  of  the  claims  therein  agreed  by 
him  to  be  paid,  but  that  he  did  not  pay  plain- 
tifTs  said  claim ;  that  Dom  received  no  prof- 
its or  benefits  from  said  transaction,  and  that 
"defendant  A.  J.  Rankin  received  all  the 
benefits  and  profits  accruing  from  said  con- 
tract, and  was  and  Is  the  principal  there- 
under ;  that  defendant  A.  J.  Rankin  received 
valuable  and  sufficient  considerations  for  the 
execution  of  said  contract  at  October  7, 1909, 


as  hereinafter  set  forth."    Binding  number- 
ed 7  is  as  follows: 

"That  defendant  A.  J.  Rankin,  after  the  said 
execution  and  delivery  of  aald  promisaory  note, 
•  •  •  to  wit,  on  or  about  October  7,  1909, 
expressly  and  in  writing  undertook,  agreed,  and 
promised  the  said  Charles  A.  Fitch,  for  a  good 
and  valuable  consideration  moving  to  him,  to 
pay  the  said  promissory  note  owing  from  said 
0.  A.  Fitch  to  plaintiCc  and  the  whole  thereof 
for  the  express  benefit  of  plaintiff  herein,  and 
said  undertaking,  agreement,  and  promise  has 
at  no  time'  been  rescinded." 

[1]  1.  Appellant's  first  proposition  is'  that 
there  is  a  fatal  variance  between  paragraph 
4  of  the  complaint  and  the  findings  thereon; 
namely,  finding  7,  supra.  This  paragraph 
stated  that  Walter  E.  Dorn  and  A.  J.  Rankin 
"expressly  and  in  writing  undertook,  agreed 
and  promised  the  said  Charles  A.  Fitch,  for 
a  good  and  valuable  consideration  moving  to 
them,  and  to  each  of  them,  to  pay  said  prom- 
issory note  and  the  whole  thereof,  for  the  ex- 
press benefit  of  the  plaintiff."  The  dalm  la 
that  "both  Dom  and  Rankin  undertook  In 
writing  to  iMty  said  promissory  note  and  that 
both  received  consideration  therefor,  while 
the  findings,  based  upon  the  evidence  as  it 
was  viewed  by  the  conrt,  are  that  A.  J.  Ran- 
kin alone  'expressly  and  in  writing  under- 
took, agreed,  and  promised'  to  pay  said 
promissory  note" — citing  People  v.  Cum- 
mlngs,  117  Oal.  497,  49  Pac.  576.  In  that 
case  the  indictment  charged  that  the  note 
was  obtained  by  false  pretenses,  describing 
the  notes  as  having  been  executed  by  one 
person  as  maker,  but  the  proofs  showed  that 
the  note  was  executed  by  two  persons  aa 
Joint  makers,  and  the  variance  was  held  ma- 
terial. No  such  case  appears  here.  It  was 
not  alleged  that  Dom  and  Rankin  jointly 
executed  the  agreement  and  it  was  not  found 
that  Rankin  "alone"  entered  into  the  agree- 
ment, but  rather  that  be,  through  his  agent, 
Dorn,  entered  into  It 

[t]  Dom  was,  on  the  face  of  the  agree- 
ment, a  principal,  while,  in  fact,  he  was  the 
agent  of  the  undisclosed  principal.  "The 
general  rule  Is  that,  where  the  contract  la 
made  by  an  agent  within  the  scope  of  his 
employment,  both  the  agent  and  the  undis- 
closed principal,  when  discovered,  are  liable 
on  the  contract,  and  may  be  Joined  as  de- 
fendants thereon."  81  Gyc.  p.  1624.  It  was 
not  necessary  to  aver  the  fact  of  agency,  "it 
being  sufficient  to  charge  the  act  as  that  of 
the  principal,  without  disclosing  the  fact  of 
the  agency"  (Id.  p.  1626);  and  where  "the 
proof  is  that  such  acts  were  done  or  knowl- 
edge obtained  by  his  authorized  agent,  there 
is  no  variance"  (Id.  p.  1638).  Rankin  was 
shown  by  the  evidence  to  have  been  the  un- 
disclosed principal,  and  was  properly  Joined 
with  Dom  as  party  defendant,  and  as  to 
Rankin  a  good  cause  of  action  was  stated. 
Rankin  was  therefore  not  prejudiced,  wheth- 
er or  not  a  Judgment  went  against  Dora 
Allen  V.  Globe  Grain  &  Milling  Co.  et  al.. 
166  CaL  286,  291,  104  Pac.  SOS. 
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[3,4]  2.  In  making  bis  proofs  plalntltF  In- 
troduced testimony  as  to  the  execution  and 
delivery  of  the  note;  also  as  to  the  pledging 
of  the  shares  of  the  corporation;  also  as 
to  the  contract  for  the  sale  of  certain  of 
these  shares — to  all  of  which  defendant  Ran- 
kin objected,  on  the  ground  that  his  name 
did  not  appear  on  the  note  or  in  the  con- 
tract, and  that  each  transaction  was  res 
inter  alios  acta.  The  testimony  was  rele- 
vant when  offered  as  to  the  other  defend- 
ants, and  the  testimony  later  along  in  the 
trial  fully  connected  Rankin  with  the  trans- 
actions.  We  discover  no  error  In  admitting 
this  or  any  of  the  evidence  offered.  It  was 
competent  to  show  who  received  the  bene- 
fits of  the  transaction,  and  it  was  competent 
to  show  by  Dom  for  whom  he  was  acting. 
"While  the  statements  or  admissions  of  one 
not  as  a  witness  that  in  a  certain  transac- 
tion he  acted  as  agent  for  another  are  not 
competent  to  prove  the  fact  of  agency,  yet, 
if  he  Is  called  as  a  witness,  his  testimony, 
not  only  that  he  acted  as  the  agent  of  the 
party,  but  as  to  the  fact  of  agency,  •  •  • 
where  it  rests  in  parol,  is  as  competent  as 
that  of  any  other  witness."  McRae  v.  Argo- 
naut Land  &  Development  C!o.,  6  Cal.  Unrep. 
Cas.  146,  64  Pac  743;  Mechem  on  Agency, 
I  101. 

[S]  3.  Some  further  points  are  presented 
on  motion  for  nonsuit  which  will  be  briefly 
noticed.  It  is  claimed  that  the  evidence 
showed  that  the  contract  was  the  obligation 
of  A.  J.  Rankin  &  Co.,  and  not  that  of  Ran- 
kin. Dom  testified  that,  to  the  beat  of  his 
knowledge,  Rankin  was  a  member  of  the 
said  company,  and  tha.t  he  represented  the 
company  in  the  negotiationa  The  evidence 
was  that  Rankin  was  the  only  person  dis- 
closed as  principal.  Dom  testified  that  Ran- 
kin received  the  benefits  and  profits  of  the 
contract,  and  that  he  was  acting  for  Rankin 
throughout  the  transaction,  and  that  Ran- 
kin became  the  owner  of  the  stock  "in  pur- 
suance of  the  contract"  Rankin  was  a  wit- 
ness in  his  own  behalf.  Neither  in  his  an- 
ssret  nor  in  his  testimony  did  he  claim  that 
bis  firm  was  a  party  to  the  transaction.  The 
testimony  of  defendant  Fitch,  as  well  as  that 
of  Dorn,  shows  that  the  transaction  was  for 
Rankin's  individual  benefit 

[6]  Api>ellant  further  contends  that  the 
contract  was  Invalid,  because  it  was  an 
agreement  to  pay  the  debt  of  another,  and 
was  not  signed  by  Rankin,  and  that  Dorn 
had  no  authority  in  writing  to  act  for  Ran- 
kin, citing  sections  1624  and  2309,  Civ.  Code. 
"The  promise  of  a  transferee  of  property, 
made  in  consideration  of  the  transfer,  to  as- 
sume and  discharge  an  indebtedness  of  the 
transferror  to  a  third  person,  is  obligatory 
on  him  although  resting  in  parol."  20  Cyc. 
174;  Sacramento  Lumber  Co.  v.  Wagner,  67 
CaL  293,  7  Pac.  705;  Tevls  v.  Savage,  130 
Cal.  411,  62  Pac.  611 ;  Doe  v.  Allen,  1  CaL 
App.  560,  82  Pac.  568.  Inasmuch  as  the 
agreement  was  one  not  required  to  be  In  writ- 


ing, it  was  not  essential  that  Dom's  author- 
ity to  act  for  Rankin  should  be  in  writing, 
and  section  2309  of  the  Civil  Code  haa  no 
application. 

It  is  also  claimed  that  Dom's  authority 
was  "expressed  in  general  terms"  and  hence 
he  had  no  authority  "to  act  in  his  own 
name,"  citing  section  2322  of  the  Civil  Code. 
Dorn  was  asked  by  appellant's  attorney  to 
state  why  he  had  not  presented  the  contract 
to  Rankin  to  be  signed.    He  answered: 

"For  the  reason  that  Mr.  Rankin  did  not  want 
to  buy  the  stock  in  his  own  name,  as  he  said  to 
me,  and  he  said  he  didn't  want  to  buy  it  in  hla 
own  name  for  the  reason  that,  he  being  In  the 
grocery  business,  tbe  creditors  of  the  Home 
Circle  Cash  Store  were  so  numerous,  and  it  was 
Mr.  Rankin's  opinion  if  they  knew  he  was  the 
purchaser  they  would  insist  on  beini;  paid  in 
full,  and  it  was  bis  idea  that,  by  purchasing  it 
in  my  name,  I  would  be  able  to  make  a  settle- 
ment with  the  creditors  for  a  less  amount  than 
100  per  cent,  on  the  dollar." 

He  testified  directly  that  Rankin  requested 
bim  (Dom)  to  execute  the  contract  In  his  own 
name. 

[7]  4.  Tbe  production  of  the  promissory 
note  showing  no  indorsement  of  payment 
was  prima  fade  evidence  of  nonpayment 
Melone  v.  Ruffino,  129  CaL  614,  62  Paa  93, 
79  Am.  St  Rep,  127;  Hurley  v.  Ryan,  137 
Cal.  461,  70  Pac.  292;  Stuart  v.  Lord,  138 
Cal.  672,  72  Pac.  142. 

[8]  5.  Finally,  It  is  contended  that  the  colf- 
tract  plaintiff's  Exhibit  3,  is  not  the  con- 
tract contemplated  by  section  1559  of  the 
Civil  Code,  which  provides  as  follows:  ■ 

"A  contract,  made  expressly  for  tbe  benefit  of 
a  third  person,  may  be  enforced  by  him  at 
any  time  before  the  parties  thereto  rescind  it" 

Dom  was  tbe  party  of  the  second  part  in 
tbe  contract  and  by  its  terms  It  was  agreed : 

"That  the  party  of  the  second  part  shall  as- 
sume and  pay  or  liquidate  the  following  claims 
against  tbe  parties  of  the  first  part  (C.  A.  Fitch 
and  A.  H.  McDonald)  or  either  of  them,  to  wit: 
The  claim  of  A.  J.  Rankin  Company,  and  hla 
assignee,  F.  B.  CReiUey,  for  tbe  sum  of  f2.- 
600.00  or  thereabouts.  The  claim  of  Moms 
Bros.  Company  for  tbe  sum  of  $350.00  or  there- 
abouts. The  claim  of  George  S.  Montgomery, 
for  the  sum  of  $1,360.00,  or  thereabouts,  to- 
gether with  interest.  Pay  to  C.  A.  Fitch  be- 
tween $100.00  and  $150.00  immediately  upon  a 
transfer  of  all  of  the  stock." 

There  was  evidence,  and  the  court  found, 
that  Rankin,  in  accordance  with  said  con- 
tract, paid  Fitch  the  sum  of  $150,  and  Morris 
Bros.  Company  $350,  but  did  not  pay  plain- 
tiff as  by  said  contract  he  agreed  to  do.  The 
contention  of  appellant  is  that  plaintiff^  ' 
Montgomery,  was  to  receive  under  this  con- 
tract "nothing  more  than  a  mere  Incidental 
benefit"  and  that  applying  the  recognized 
definition  of  the  word  "expressly,"  the  con- 
clusion "is  inescapable  that  the  same  [tbe 
contract]  was  never  intended  for  the  'express 
benefif  of  plaintiff,  Montgomery,  In  this  ac- 
tion, and  is  therefore  not  within  the  pro- 
visions of  section  1559  of  the  Civil  Code." 
Cases  are  cited,  of  which  Chung  Kee  v.  Da- 
vidson, 73  Cal.  522,  15  Pac.  100,  Is  an  ex- 
ample, where  tbe  court  said: 
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"The  general  rnle  applicable  to  cases  of  this 
kind  is  'that,  when  two  persons,  for  a  considera- 
tion sufficient  as  between  themselves,  covenant 
to  do  some  act  which,  if  done,  would  inciden- 
tally result  in  the  beneSt  of  a  mere  stranger, 
that  stranger  has  not  a  right  to  enforce  the 
covenant,  although  one  of  the  contracting  par- 
ties might  enforce  it  as  against  the  other." 

Is  tbls  such  a  case?  In  our  opinion,  the 
CQntract  cannot  be  bo  construed.  Tlie  con- 
tract reads: 

"That  the  parties  of  the  first  part  [Fitch  and 
McDonald]  sell,  and  the  party  of  second  part 
[Dorn]  buys  [describing  the  shares  of  stock]  up- 
on the  fullowing  terms  and  conditions,  to  wit: 
That  the  party  of  the  second  part  shall  assume 
and  pay,"  etc.,  as  quoted  above. 

In  addition  to  the  promise  to  pay  the 
claims  mentioned,  Dorn  (Rankin)  was  to  give 
Fitch  a  position  in  case  Dorn  (Rankin)  suc- 
ceeded In  reorganizing  the  corporation 
whose  stock  be  was  buying,  and  Fitch  was  to 
receive  some  of  the  shares  of  this  new  cor- 
poration if  organized.  There  is  nothing  in 
the  contract,  however,  that  gives  the  slight- 
est ground  for  the  contention  that  plaintiff's 
Interest  in  it  was  merely  incidental.  The 
payment  of  the  claims  mentioned  whs  the 
chief  consideration  for  the  transfer  of  the 
stock,  and  when  we  substitute  Rankin  for 
Dorn,  as  the  evidence  fully  warrants  our  do- 
ing, it  seems  to  us  very  clear  that  the  con- 
tract was  made  "expressly  for  the  benefit" 
of  plaintiff.  Dorn  testified  that  in  making 
the  sale  of  the  stock  Fitch  Insisted  that  cer- 
tain claims  against  him  should  be  paid, 
among  them  the  claim  of  Montgomery  evi- 
denced by  the  note  In  suit  Hence  the  pro- 
vision In  the  contract  for  the  payment  of  this 
claim.  Dorn  delivered  the  contract  to  Ran- 
kin, who  must  be  presumed  to  have  known 
what  bis  obligations  were  under  it.  He  dis- 
charged part  of  them  pursuant  to  the  con- 
tract, and  we  can  see  no  reason  for  holding 
that  he  should  not  discharge  the  one  here  in- 
volved. Many  cases  might  be  cited  to  show 
that  section  1559  is  not  confined  In  Its  appli- 
cation to  the  case  of  a  sole  or  primary  bene- 
ficiary. Washer  v.  Independent  Mining  Dev. 
Co.,  142  Cal.  702,  76  Pac  654,  Bacon  v.  Davis, 
9  Cal.  App.  83,  98  Pac.  71,  and  Gott  v.  Ladd, 
161  Cal.  257,  118  Pac.  792,  are  among  such 
cases.  The  principle  here  involved  is  fur- 
ther Illustrated  in  cases  such  as  Malone  v. 
Crescent  City  M.  4  T.  Co.,  77  CaL  38,  18  Paa 
858.  There  defendant  agreed  to  pay  a  cer- 
tain amount  to  a  creditor  of  one  Murray,  who 
was  engaged  in  running  logs  for  defendant. 
It  was  held  that  an  original  indebtedness  was 
thus  created  in  favor  of  the  creditor  of  Mur- 
ray, and  that,  if  a  contract  be  for  the  bene- 
fit of  a  third  person,  even  though  he  be  not 
cognizant  of  it  when  made,  the  promise,  if 
adopted  by  bim,  is  deemed  to  have  been 
made  to  htm,  and  he  may  sue  thereon,  though 
the  whole  consideration  moved  to  the  prom- 
isor from  the  original  promisee;  and  it  is 
no  objection  to  such  action  that  the  original 
promisee  might  also  sue  upon  the  promise. 


This  principle  was  applied  where  the  grantee 
of  a  mortgagor  assumed  the  payment  of  the 
mortgage  debt  Williams  v.  Naftzger,  103 
Cal.  438,  37  Pac.  411 ;  Alvord  v.  Spring  Val- 
ley  Gold  Co.,  106  Cal.  547,  40  Pac.  27.  See, 
also,  Meyer  v.  Parsons,  129  Cal.  653,  62  Pac 
216;  Tevls  v.  Savage,  130  CaL  411,  62  Pac. 
611. 
The  Judgment  and  order  are  affirmed. 

We  concur:    HART,  J.;  BURNETT,  J. 


PEOPLE  V.  AMADIO. 


(26  Cal.  A.  T») 
(Cr.  640.) 


(District  Court  of  Appeal,  First  District  Cali- 
fomia.    Nov.  11,  1914.) 

1.  Cbikinai.  Law  (i  653*)— Evidbnob  —  SuT- 

FICIENCY. 

Contradictions  and  inconsistencies  in  the 
testimony  of  prosecutrix  do  not  make  her  tes- 
timony inherently  improbable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1252 ;  Dec.  Dig.  S  653.*] 

2.  Cbiminal  Law  (J  1169*)— Evidekcb— Sxnr- 

FICIENCT. 

That  conflict  appears  in  the  testimony  of 
the  prosecution  or  on  the  whole  case  is  not 
ground  for  a  reversal  of  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fj  3074-3083;  Dec.  Dig.  { 
1159.*] 

8.  Witnesses  (S  380*)  — Impiaohmkrt- In- 
consistent Stateuxntb. 

The  district  attorney  may,  in  attempting  tQ 
impeach  accused  as  a  witness,  call  his  attention 
to  his  testimony  on  a  prior  trial,  though  what 
was  said  and  done  by  the  district  attorney  on 
the  former  trial  was  to  trap  accused  into  an  in- 
advertent answer.  . 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fj  1210-1219;  Dec.  Dig.  {  380.*] 

4.  Ceiminai,  Law  (|  1171*)-^TeiaI/— Miscon- 
duct OF  District  Attoeney. 

Personal  references  by  the  district  attor- 
ney to  counsel  for  accused  made  in  the  heat  of 
trial  are  not  prejudicial  to  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {i  3126,  3127;  I>ec.  Dig.  i 
1171.*] 

5.  Criminal  Law  (8  1137*)— Election  of  Of- 
fense—Effect. 

Where  the  district  attorney,  at  the  sug- 
gestion of  counsel  for  accused,  elected  to  rest 
his  case  on  a  particular  transaction,  and  ac- 
cused, through  his  counsel,  acquiesced  in  the 
election,  accused  could  not  complain  because 
the  district  attorney  selected  a  date  different 
from  that  alleged  in  the  information. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3007-3010;  Dec  Dig.  | 
1137.*] 

6.  Criminal  Law  (|  1032*)— Elkction  of  Of- 

FEN  SE — EJFFECT, 

Where  the  criminal  act  is  shown  to  have 
been  committed  prior  to  the  filing  of  the  infor- 
mation and  within  the  period  of  limitations, 
complaint  cannot  be  made  on  appeal  on  the 
ground  of  variance  between  the  date  alleged  in 
the  information  and  the  date  proved,  and  ac- 
cused, complaining  of  a  variance,  must  show 
that  he  suffered  thereby  or  was  taken  by  sur- 
prise, and  that  injury  resulted  to  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  2627,  2628,  2642;  Dec 
Dig.  i  1032.*] 
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Appeal  from  Saperlor  Coirrt,  Alameda 
Comity;  L.  S.  Church,  Judge. 

Antonio  Amadlo  was  convicted  of  crime, 
and  he  appeals.    Affirmed. 

Eric  G.  Scndder,  of  San  Francisco,  for 
appellant  U.  S.  Webb,  Atty.  Oen.,  and  John 
H.  Blordan,  Deputy  Atty.  Gen.,  for  the  Peo- 
ple. 

PER  CURIAM.  We  are  satisfied  that  none 
of  the  points  made  In  support  of  the  appeal 
Is  sufficient  to  warrant  a  rerersal. 

[1]  The  contention  that  the  testimony  Is 
inherently  Improbable  Is  based  entirely  upon 
claimed  contradictions  and  Inconsistencies  in 
the  testimony  of  the  prosecutrix.  Contra- 
dictions and  Inconsistencies  in  the  testimony 
of  a  witness  alone  will  not  constitute  inher- 
ent improbability. 

[2]  The  best  that  can  be  said  in  favor  of 
the  argument  in  support  of  the  appeal  is 
that  there  is  a  pronounced  conflict  in  the 
testimony  offere4  upon  behalf  of  the  pros- 
ecution, but  it  is  only  a  conflict ;  and,  wheth- 
er it  appear  In  the  evidence  offered  on  be- 
half of  the  people  or  in  the  evidence  adduced 
upon  the  whole  case,  It  will  not  constitute  a 
ground  In  this  court  for  a  reversal  of  the 
judgment. 

[3]  We  see  no  prejudice  to  the  defendant 
in  the  conduct  of  the  district  attorney  that 
will  justify  this  court  in  reversing  the  judg- 
ment Whatever  was  said  and  done  by  the 
district  attorney  in  the  first  trial  of  the 
case  may  or  may  not  have  been  by  way  of 
trapping  the  defendant  into  an  Inadvertent 
answer;  but,  however  that  may  be,  the  dis- 
trict attorney  was  within  his  rights  when, 
in  an  attempt  at  Impeachment  he  called  the 
attention  of  the  defendant  upon  the  second 
trial  of  the  case  to  his  testimony  given  upon 
the  prior  trial. 

[4]  The  district  attorney's  references  to 
counsel  were  purely  personal,  and  evidently 
made  in  the  heat  of  battle,  and  we  fall  to 
see  how  they  operated  to  prejudice  the  de- 
fendant 

[(]  With  reference  to  the  contention  that 
the  proof  adduced  at  the  trial  is  at  variance 
with  the  allegations  of  the  information  with 
respect  to  the  date  of  the  commission  of  the 
alleged  offense,  we  are  satisfied  that  the  dis- 
trict attorney  had  the  right  to  elect  and  did 
elect,  upon  the  suggestion  of  the  counsel  for 
the  defendant  to  rest  upon  a  particular 
transaction  as  the  foundation  of  his  case, 
and  that  the  defendant  through  his  counsel, 
acquiesced  in  that  election.  No  particular 
harm,  therefore,  came  to  the  defendant  by 
reason  of  selecting  a  date  different  from  that 
alleged  in  the  information. 

[6]  Moreover,  we  believe  it  to  be  the  gen- 
eral rule  that,  tf  the  act  is  shown  to  have 
been  committed  prior  to  the  filing  of  the  In- 
formation and  within  the  period  of  the  stat- 
ute of  limitations,  no  complaint  can  be  made 
here  upon  the  ground  of  a  variance.    Even 


if  a  variance  had  occnrred,  It  was  Incnm-' 
bent  upon  the  defendant,  in  view  of  the  elec- 
tion made,  to  show  that  he  had  suffered  by 
that  variance  or  was  taken  by  surprise,  and 
that  injury  to  him  resulted  therefrom. 

We  are  satisfied  from  a  review  of  the  evi- 
dence, direct  and  circumstantial,  that  it  is 
sufficient  to  warrant  the  verdict  of  the  Jury. 

The  Judgment  and  order  appealed  txom 
are  affirmed. 

(26  Cal.  A.  TST) 
PEOPLE  ▼.  McALPINB.    (Cr,  BIB.) 
(District  Court  of  Appeal,  Pint  District,  Cali- 
fornia.   Nov.  10,  1914.) 

1.  CanniTAi.  Law  (J  H37»)—Tbiai/— Miscon- 
duct 0»  DiBTBICT  ATTOENBT— INVITKD  MlB- 
CONDUCT. 

The  misconduct  if  any  of  the  district  at- 
torney In  asking  questions  of  a  witness  invited 
by  prior  questions  asked  by  accused's  counsel 
cannot  be  complained  of. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  8007-3010;  Dec  Dig.  { 
1137.*] 

2.  Criminai.  Law  (§  1171*)— Appbal— Miacos- 

DUCT    OF    DiSTBICT    ATTOBNKT  —  CUBINQ     BT 

Conduct  of  Counsel  fob  Accused. 

The  misconduct  of  the  district  attorney  in 
asking  a  witness  questions  is  cured  by  subse- 
quent questions  of  counsel  for  accused,  put  to 
him  when  a  witness  in  bis  own  behalf,  and 
bringing  out  the  identical  matter  embraced  in 
the  questions  complained  of. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  CentDig.  §§  3126,  8127 ;  De&DIg.  {  1171.*] 

Appeal  from  Superior  Court  Alanoeda 
County;   F.  B.  Ogden,  Judge. 

G.  W.  McAlplne  was  convicted  of  crimen 
and  he  appeals.    Affirmed. 

Geo.  J.  McDonongh,  of  Oakland,  and  Hen- 
ry B.  Lister,  of  San  Francisco,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  John  H.  Rlordan, 
Deputy  Atty.  Gen.,  and  John  J.  Barrett  of 
San  Francisco,  for  the  People. 

PER  CURIAM.  The  defendant  In  tUs 
case  was  charged  with  the  crime  defined  by 
section  S93  of  the  Penal  Code.  He  was  con- 
victed, and  has  appealed  from  the  judgment 
and  the  order  denying  bis  motion  for  a  new 
trlaL 

The  points  made  In  support  of  the  apiteal 
are  the  misconduct  of  the  district  attorney 
in  asking  certain  questions,  and  that  the  evi- 
dence is  insufficient  to  support  the  verdict 
and  Judgment 

[1,  2]  There  Is  no  merit  in  the  claim  that 
the  district  attorney  was  guilty  of  miscon- 
duct Perhaps  he  should  not  have  asked 
the  questions  complained  of,  but  the  record 
shows  fairly  mough  that  the  questions  ctnn- 
plained  of  were  invited  by  previous  questions 
of  counsel  of  the  defendant  Moreover,  what- 
ever harm  resulted  from  the  asking  of  those 
questions  was  cured  and  condoned  by  the 
subsequent  question  of  counsel  for  the  de- 
fendant put  to  the  defendant  when  a  wit- 
ness In  Us  own  behalf,  which  brought  out 
very  emphatically  and  distinctly  the  Idoiti- 
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cal  matter  embraced  In  the  questions  com- 
plained of.  It  Is  the  settled  rule  that  error, 
If  any,  of  the  kind  complained  of  Is  cured 
by  the  bringing  out  of  the  same  subject-mat- 
ter by  defendant's  counseL 

As  to  the  next  contention,  the  court  enter- 
tains no  doubt  that  the  proof  on  the  part  of 
the  prosecution  in  the  trial  court  abundant- 
ly establishes  the  fact  that  the  complaining 
corporation  was  authorized  to  do  business 
at  its  location  at  the  time  of  the  commission 
of  the  offense,  and  that  it  was  so  doing  busi- 
ness under  proper  legal  authority.  It  la 
contended  that  the  evidence  Is  further  in- 
sufflclent  to  establish  the  fact  that  the  de- 
fendant was  the  perpetrator  of  the  offense; 
but  we  are  satisfied  that  the  evidence  upon 
the  whole  case,  direct  and  circumstantial, 
amply  supports  the  verdict  and  Judgment  in 
this  respect 

For  the  reasons  stated,  the  Judgment  and 
order  appealed  from  are  affirmed. 


(ZS  Cat.  A.  726) 

PEOPLB  V.  liUX.    (Or.  B81.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nov.  10,  1914.) 
WrrNBasEB  (i  268*)— Cross-examination  of 

ACCDSBI>— BCOPK  OF  DIRECT   EXAinNATION. 

Where  accused  testified  on  her  direct  ex- 
amination relative  to  her  possession  of  the  pis- 
tol with  which  the  homicide  was  committed,  it 
was  proper  to  permit  her  to  be  cross-examined 
as  to  what  she  did  with  the  pistol  prior  to  the 
shooting  and  where  she  carried  it  on  her  person. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  iS  S31-848,  968;   Dec.  Dig.  |  268.*] 

Appeal  from  Superior  Court,  Alameda 
County;    F.  B.  Ogden,  Judge. 

Hasel  Lux  was  prosecuted  for  murder,  and 
appeals  from  a  Judgment  of  conviction.  Af- 
firmed. 

Gehrlng  &  Wyman,  of  Oakland  (A.  U 
Frlck,  of  Oakland,  of  counsel),  for  appellant 
D.  S.  Webb,  Atty.  Gen.,  and  John  H.  Blordan, 
Deputy  Atty.  Qen.,  for  the  People 

PER  CURIAM.  It  Is  conceded  that  the 
evidence  upon  the  whole  case  Is  sufficient  to 
support  the  verdict ;  and  the  only  point  made 
Is  the  alleged  error  in  the  cross-examination 
of  the  defendant  The  direct  examination  of 
the  defendant  upon  one  particular  point  relat- 
ed to  her  possession,  prior  to  her  going  to  a 
moving  picture  show,  of  a  pistol — the  pistol 
with  which  it  was  alleged  she  committed  the 
crime  of  murder  charged  against  her.  The 
direct  examination  unequivocally  referred  to 
this  pistol  and  the  defendant's  possession  of 
it  The  court  Is  satisfied  that  the  cross-ex- 
amination on  that  point  was  germane  to  the 
direct  examination.  The  people  were  enti- 
tled to  know  what  she  did  with  the  pistol 
prior  to  the  shooting  and  where  she  carried 
It  on  her  person.  There  Is  no  doubt  at  all 
in  our  minds  but  that  the  cross-examination 
on  that  subject  was  legitimate  and  proper 


and  without  any  prejudice  to  the  defendant; 
and,  that  being  the  only  point  in  the  case, 
the  Judgment  and  order  appealed  from  ana 
affirmed. 

PEOPLB  V.  AH  FONG.    (Gr.  625.) 
(District  Court  of  Appeal,  First  District  Call- 

foniia.    Nov.  10,  1914.) 
Statutes   (|   114*)  — Title  awd  Subjxot  — 

PlACnCB  OF  MiDICIRX. 

The  title  of  St  1913,  p.  722,  regulating  the 
practice  of  medicine  and  surgery,  held  sufficient 
to  indicate  the  entire  subject-matter  of  the  act 
within  the  requirements  of  the  Constitution. 

[E:d.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  M  146,  147-149;   Dec.  Dig.  |  114.*] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  William  P.  Law- 
lor.  Judge. 

Ah  Fong  was  convicted  of  violating  the  act 
for  the  regulation  of  the  practice  of  medicine 
and  surgery,  and  he  appeabi.    Affirmed. 

William  E.  Schooler,  of  Chioo,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  John  H. 
Riordan,  Deputy  Atty.  Gen.  (Louis  H.  Ward, 
of  San  Francisco,  of  counsel),  for  the  People. 

PER  CURIAM.  The  record  shows  that 
this  Is  an  appeal  from  a  Judgment  of  convic- 
tion and  from  an  order  denying  the  motion 
of  the  defendant  for  a  new  trial,  in  a  case 
wherein  the  defendant  was  charged  with  vio- 
lating an  act  for  the  regulation  of  the  prac- 
tice of  medicine  and  surgery,  etc.,  approved 
June  2,  19ia    Stats.  1913,  p.  722. 

There  Is  no  merit  in  the  contention  that 
the  statute  under  which  the  defendant  was 
prosecuted  and  convicted  is  unconstitutional. 
In  our  Judgment  the  title  of  the  act  indicates 
with  sufficient  detail  the  entire  subject-mat- 
ter of  the  act;  and  we  are  satisfied  that 
there  is  not  in  the  body  of  the  statute  in 
question  anything  which  is  in  conflict  with  its 
title  or  not  included  within  the  scope  thereof. 

We  are  also  satisfied,  from  a  reading  of  the 
entire  evidence  in  the  case,  that  it  is  suffi- 
cient to  sustain  the  verdict  and  the  Judgment 

For  these  reasons,  the  Judgment  and  order 
appealed  from  ate  affirmed. 


(IS  Cal.  A.  6M) 

TYSON  et  al.  v.  REINECB:B.     (Civ.  1887.) 

(District  Court  of  Appeal,  First  District,  (Cali- 
fornia.   Nov.  7,  1914.    Rehearing  Denied 
by   Supreme  Court  Jan.  6,  1916.) 

1.  Ottarantt  (I  66*)— Discharge  or  Ovab- 
antor  —  Chanob  iit  Obuoation  —  "Dot 
Date." 

One  interested  in  a  corporation  receiving 
material  executed  an  instrument  whereby  he 
guaranteed  the  payment  at  "due  date"  of  all 
accounts  for  goods  alread;r  delivered  and  to  be 
delivered  to  the  corporation  by  the  seller.  At 
the  time  of  the  execution  of  the  instrument,  thg 
seller  extended  to  the  corporation  60  days'  cred- 
it. Subsequently  the  period  of  credit  was  chang- 
ed to  30  days,  with  the  option  to  the  corpora- 
tion at  the  expiration  of  that  time  to  give  note| 
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for  30  or  60  days.  Notes  for  80  or  60  days 
were  given.  Beld,  that  since,  by  the  terms  ot 
the  guaranty,  credit  was  not  restricted  as  to 
time,  any  reasonable  change  as  to  the  length  ot 
credit  did  not  relieve  the  guarantor  from  lia- 
bility, unless  materially  changing  the  contract 
of  guaranty,  and  the  adoption  of  the  new  pe- 
riod of  credit  and  execution  of  notes  did  not 
release  the  liability  of  the  guarantor ;  the  words 
"due  date"  meaning,  in  commercial  transaction^ 
that  an  account  will  be  paid  at  the  time  fixed 
for  its  payment. 

[Ed.  Note.— For  other  cases,  see  Onaranty^ 
Cent  Dig.  I  67;   Dec.  Dig.  |  66.*] 

2.  Sales   (|  191*)— Patmbht  —  Notes  —  Evi- 

DBNCB. 

Mere  receipts  for  notes  given  by  a  buyer  to 
the  seller  and  entries  In  the  books  of  account  of 
the  seller  referring  to  them  as  received  in  pay- 
ment do  not  make  the  notes  absolute  payment 
when  it  was  not  the  intention  of  the  parties  that 
the  notes  should  be  accepted  in  satisfaction  of 
the  accounts. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  505;  Dec.  Dig.  |  191.*] 

3.  Attachmbnt   (S  154* )— Writ  of  Attach- 
mknt-tAffidavit— Amendments. 

A  motion  to  dismiss  a  writ  of  attachment 
on  the  ground  that  the  writ  was  issued  for  a 
greater  amount  than  that  stated  in  the  affidavit 
may  be  denied,  and  the  court  may,  as  authoriz- 
ed by  Code  Civ.  Proc.  i  658,  permit  an  amend- 
ment of  the  writ  to  conform  to  the  affidavit. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  Sf  432-443;   Dec.  Dig.  |  154.*] 

4.  OOABANTT    (I    1*)— COLLATKSAI.    COHTBAOT 
— "CONTBACT  OF  GXTABANTT." 

A  contract  of  guaranty  is  a  collateral  con- 
tract for  the  direct  payment  of  money,  and  it  is 
immaterial  whether  the  obligation  Is  principal 
or  collateral. 

[Ed.  Note.— For  other  cases,  see  Guaranty. 
Cent.  Dig.  SI;   Dec.  Dig.  {  l.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ouaranty.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Trontt, 
Judge. 

Action  by  James  Tyson  and  others,  as 
trustees,  against  S.  W.  Reinedce.  From  a 
judgment  for  plaintiffs,  and  from  orders 
denying  a  new  trial  and  refusing  to  dis- 
charge an  attachment,  defendani:  appeals. 
Afllrmed. 

F.  H.  Dam,  of  San  Francisco,  tor  appel- 
lant Denson,  Cooley  &  Denson,  of  San 
Francisco,  for  respondents. 


RICHARDS,  J.  This  Is  an  action  on  a 
guaranty.  The  appeal  Is  by  defendant  from 
a  Judgment  and  from  an  order  denying  him 
a  new  trial.  Defendant  also  appeals  from 
an  order  refusing  to  dissolve  an  attachment. 

Plaintiffs  are  assignees  of  Gage,  Mills  & 
Co.,  a  partnership,  and  the  action  is  brought 
for  the  reasonable  value  and  the  alleged  con- 
tract price  of  lumber  alleged  to  have  been 
sold  and  delivered  by  said  partnership  to 
the  Metropolis  Construction  Company,  a 
corporation,  and  is  founded  upon  a  writ- 
ten Instrument  of  guaranty  signed  by  de- 
fendant In  the  words  and  figures  as  follows : 


"San  Francisco,  Cal.,  Dec.  21,  1009. 
"Mss.  Gage  MUls  &  Co.,  No.  2005  Market  St, 
City — Gentlemen:  In  consideration  of  having 
delivered  lumber  &  other  materials  &  that  you 
will  continue  to  deliver  same  to  the  Metropolis 
Construction  Co.  of  No.  24  Cal.  St.— I  hereby 
guarantee  the  payment— at  due  date — of  all  the 
accounts  for  goods  already  delivered  &  to  b$ 
delivered  to  the  above  Construction  Co.  in  the 
future.       Tours  truly,  A.  W.  Reinecke. 

"Witness:    Louis  P.  Schwerdt." 

The  answer  admits  the  execution  by  the 
defendant  of  the  said  instrument  of  guaran- 
ty, but  denies  all  the  other  material  allega- 
tions of  the  complaint,  and  pleads  exonera- 
tion of  the  guaranty  under  section  2819  of 
the  Civil  Code. 

After  trial,  the  court  found  in  favor  of 
the  plaintiffs  on  all  the  issues,  and  Judgment 
was  accordingly  entered  against,  the  defend- 
ant for  the  sum  of  $6319.91,  being  the 
amount  of  plalntllfs'  demand  and  Interest 
from  the  time  of  commencing  suit  to  the 
rendition  of  Judgment  The  defendant  own- 
ed one  share  of  stock  in  the  Metropolis  Con- 
struction Company.  He  was  also,  as  he 
termed  U,  "accommodation  treasurer"  of  the 
corporation,  but  performed  none  of  the 
duties  of  that  ofllce.  The  partnership  had 
been  selling  lumber  to  the  corporation  for 
several  weeks,  when  W.  L>.  B.  Mills,  a  mem- 
ber of  the  partnership,  prepared  the  Instru- 
ment of  guaranty  here  declared  on,  and  sent 
It  by  Louis  P.  Schwerdt  a  salesman  of  the 
partnership,  to  the  defendant  with  the  re- 
quest that  the  defendant  should  sign  the 
same,  which  the  defendant  did.  Original- 
ly, and  for  several  months  after  the  guaran- 
ty was  made,  the  partnership  was  selling  to 
the  corporation  "cash  on  60  days."  Subse- 
quently, the  corporation  being  slow  In  Its 
payments,  the  partnership  refused  to  give 
the  corporation  60  days'  time  to  pay  its 
bills;  and  it  was  accordingly  arranged  be- 
tween them  that  80  days'  time  should  be 
given  the  corporation  when,  if  it  could  not 
pay,  notes  at  between  30  days  and  60  days 
would  be  accepted.  Under  this  arrange- 
ment the  partnership  accepted  a  series  of 
notes  from  the  corporation,  commencing  in 
May,  1910,  and  ending  in  November,  1910, 
which  notes  were  payable  in  30,  35,  45,  and 
60  days  after  date.  The  notes  given  by  the 
corporation  to  the  partnership  to  and  in- 
cluding September,  1910,  were  all  paid  by 
the  corporation  at  maturity.  A  note  given 
October  31,  1910,  payable  in  30  days,  was 
also  paid  at  maturity.  The  corporation, 
however,  gave,  and  the  partnership  accept- 
ed, two  notes  which  are  unpaid  for  goods 
sold  in  September,  1910,  also  two  notes  for 
goods  sold  In  October,  1910,  which  are  not 
paid.  These  notes  were  given  and  accept- 
ed by  the  partnership  in  each  Incitance  30 
days  after  the  sale  and  for  a  sufficient  num- 
ber of  days  to  make  the  day  of  payment  in. 
each  Instance  more  than  60  days  after  the 
sale. 
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[1]  Tt  Is  the  contention  of  the  defendant 
that  these  four  notes,  aggregating  $5.l<ii 
extended  the  time  of  payment  of  the  amount, 
and  that  the  acceptance  of  such  notes  by  the 
partnership,  under  the  terms  of  section  2819 
of  the  Clrll  Code,  exonerated  the  defendant 
pro  tanto  from  the  guaranty. 

There  can  be  no  doubt  that.  If  what  was 
done  in  this  case  as  to  each  of  the  notes 
would  amount  to  an  extension  of  the  time 
of  payment  thereof  beyond  what  was  under- 
stood by  the  parties  to  be  meant  by  the  term 
"due  date,"  the  defendant  was  exonerated, 
and  plaintiff  cannot  recover.  Daneri  v.  Gaz- 
zola,  139  Cal.  418,  78  Pac.  179;  20  Cyc 
1443.  The  question  then  to  be  decided  calls 
for  a  construction  of  the  term  "due  date." 
There  seems  to  be  no  Judicial  Interpretation 
of  the  meaning  of  the  term;  but  it  is  clear 
that  in  commercial  transactions,  generally 
speaking,  it  means  that  an  account  will  be 
paid  at  the  time  fixed  or  agreed  upon  for 
its  payment  In  this  case,  at  the  time  the 
guaranty  was  executed,  the  copartnership 
was  selling  to  the  corporation  goods  upon 
a  credit  of  60  days ;  but  there  Is  no  circum- 
stance In  the  case  that  would  warrant  the 
conclusion  that  there  was  a  usage  of  trade 
or  a  contract  between  the  parties,  under 
which  the  corporation  was  entitled  to  a  cred- 
it upon  all  sales  at  60  days.  Schwerdt,  the 
salesman  for  the  partnership,  who  took  the 
guaranty  to  the  defendant  to  be  signed,  had 
no  authority  to  bind  the  partnership  to  give 
the  corporation  60  days'  credit;  nor  did 
anything  be  said  on  that  occasion  have  that 
effect.  What  he  said  there  amounted  to  no 
more  than  a  statement  that  at  that  time  the 
partnership  was  giving  the  corporation  60 
days'  credit  on  all  sales.  Mills,  who  acted 
exclusively  for  the  partnership  concerning 
these  matters,  testified  that  the  conversa- 
tion between  Schwerdt  and  the  defendant 
as  to  the  60  days'  credit  was  not  reported 
back  to  him.  If  this  was  true,  there  is  noth- 
ing in  the  record  to  show  that  the  partner- 
ship knew  that  defendant  was  aware  of  the 
length  of  credit  that  was  being  extended  to 
the  Metropolis  Construction  Company;  so, 
from  the  facts  in  the  case,  we  hold  that, 
even  if  the  defendant  had  knowledge  that 
the  corporation  was  receiving  60  days'  cred- 
it on  all  deliveries  at  and  before  the  exe- 
cution Q^  the  guaranty,  there  being  no  us- 
age or  understanding  to  the  contrary,  the 
partnership  was  authorized  to  extend  the 
corporation  credit  for  any  reasonable  length 
of  time,  and  that  some  length  of  credit  was 
contemplated  by  aU  the  parties  concerned. 

But,  as  by  the  terms  of  the  guaranty  the 
credit  was  not  limited  or  restricted  in  any  re- 
spect as  to  time,  we  ttiink  that  any  reason- 
able change  as  to  the  length  of  the  credit 
would  not  relieve  the  guarantor  from  his  lia- 
bility thereunder,  unless  such  term  of  credit 
materially  changed  the  contract  of  guaranty. 


It  is  not  claimed  that  the  terms,  as  dianged, 
were  unreasonable. 

When  the  guaranty  was  executed,  the  pe- 
riod of  credit  was  60  days.  Subsequently,  in 
order  that  the  corporation  and  the  partner- 
ship might  continue  business  relations,  that 
period  of  credit  was  changed  and  a  new  date 
of  payment  was  agreed  on,  namely,  that  30 
days'  credit  should  be  given,  at  the  expira- 
tion of  which  the  account  was  to  be  paid  or 
at  the  option  of  the  corporation  it  was  to 
give  its  note  for  some -period  of  time,  vary- 
ing according  to  circumstances  from  80  to 
60  days.  Under  these  facts,  it  is  apparent 
that  the  giving  of  the  notes  was  a  part  of 
the  new  arrangement  which  did  not,  in  any 
material  respect,  change  the  contract  of  guar- 
anty, and  they  marked  the  period  of  cred-, 
it  within  which  the  payments  were  to  be 
made.  This  brings  the  guarantor  within 
the  terms  of  his  guaranty,  namely,  that  the 
accounts  would  be  paid  at  "due  date,"  and 
his  liability  follows. 

[2]  Coming  now  to  the  proposition  of 
whether  or  not  the  notes  may  be  regarded 
as  having  been  given  and  accepted  as  abso- 
lute payment,  little  need  be  said.  Receipts 
for  the  notes  and  entries  in  the  books  of  ac- 
count kept  by  the  partnership  refer  to  the 
notes  as  having  been  received  in  payment 
This,  with  other  evidence  in  the  record, 
would  be  sufficient,  no  doubt  to  support  a 
finding  that  the  notes  were  accepted  by  the 
partnership  as  payment  (Jenne  v.  Burger, 
120  Cal.  444,  52  Pac.  706),  but  Mr.  Mills,  who, 
as  before  stated,  acted  throughout  these 
transactions  for  the  partnership,  denied  that 
the  notes  were  so  accepted,  and  it  is  also  in 
evidence  that,  in  looking  over  the  books  of 
account  of  the  concern  and  observing  that 
the  notes  were  entered  therein  as  payment 
Mills  told  the  concern's  bookkeeper  that  those 
entries  were  incorrect,  and  in  the  future  to 
enter  them  as  notes.  In  brief,  it  appears 
quite  clear  from  a  reading  of  the  whole  rec- 
ord that  it  was  not  the  intention  of  the  par- 
ties that  the  notes  should  be  accepted  In  sat- 
isfaction of  the  accounts.  In  any  event,  it 
is  certain  there  is  a  conflict  In  the  evidence 
on  this  branch  of  the  case,  and  for  this  rea- 
son we  cannot,  even  if  we  were  so  inclined, 
disturb  the  finding  of  the  court,  which  was 
against  the  defendant 

[S]  As  to  the  appeal  from  the  order  deny- 
ing a  motion  to  dissolve  the  writ  of  attach- 
ment Issued  in  the  above-entitled  action,  it 
appears  that  the  ground  of  the  motion  was 
that  the  writ  of  attachment  Issued  for  a 
greater  amount  than  that  stated  in  the  affi- 
davit Assuming  that  this  was  true,  in  which 
event  the  motion  would  be  well  founded 
(Finch  v.  McVean,  6  Cal.  App.  272,  91  Pac. 
1019;  O'Conor  v.  Roarii,  108  Cal.  173,  41 
Pac  465),  still,  as  the  court,  under  the  terms 
of  section  558  of  the  Code  of  Civil  Procedure, 
as  amended  in  1009,  permitted  an  amendment 
of  the  writ  which  made  It  and  the  affidavit 
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therefor  agree  In  amount,  and  as  we  think 
In  80  doing  the  court  acted  within  the  au- 
thority vested  in  it  by  that  section,  it  follows 
that  its  order  cannot  be  disturbed. 

[4]  Taking  up  the  last  point  made  by  de- 
fendant, we  think  it  equally  clear  that  a  con- 
tract of  guaranty  Is  a  contract  "for  the  di- 
rect payment  of  money."  It  is  a  collateral 
contract  for  a  "direct  payment  of  money." 
If  the  payment  is  "direct,"  it  is  immaterial 
whether  the  obligation  is  principal  or  col- 
lateral. Hathaway  v.  Davis,  33  Cal.  161,  167 ; 
San  Francisco  v.  Brader,  60  Cal.  506 ;  Coun- 
ty of  Monterey  ▼.  McKee,  61  Cal.  255 ;  McEee 
T.  Monterey  County,  51  Cal,  275. 

It  follows  from  what  has  been  said  that 
the  appeal  from  the  judgment  and  from  the 
order  refusing  a  new  trial,  as  well  as  the 
appeal  from  the  order  refusing  to  dissolve 
the  attachment,  should  be  affirmed;  and  it 
Is  so  ordered. 


We  concur: 
GAN,  J, 


LBNNON,   P.   J.;    KERBI- 


(2S  Cal.  A.  «1) 

In  re  KELLY  et  aL     (Civ.  1279.) 
(District  Court  of  Appeal,  Third  DUtrict,  Cali- 
fornia.   Nov.  4. 1914.) 

1.  AnOPTION  (i  3*)— AbaITDONKD  CHIU>BKIf— 

Statutes — Constrdction. 

Civ.  Code,  {  224,  defining  an  abandoned 
child,  which  may,  without  the  parent's  con- 
sent, be  adopted,  whereby  the  natural  relation 
between  parent  and  child  is  destroyed,  is  to  be 
strictly  construed. 

[Ed.  Note.— For  otber  cases,  see  Adoption, 
Cent  Dig.  8»  1,  2;   Dec.  Dig.  ^  8.*1 

2.  AnoPTioR   (J  7*)— "ABAnnoNM  Chiu)"— 
Abandonuent. 

Within  Civ.  Code,  g  224,  defining  as  an 
"abandoned  child,"  which  may  be  adopted  with- 
out consent  of  the  parents,  a  child  deserted  by 
both  parents  or  left  in  the  care  and  custody  of 
another  by  its  parents,  without  agreement  or 
provision  for  its  support,  for  the  period  of  one 
year,  mere  failure  of  parents  of  a  child,  in  the 
care  and  under  the  custody  of  another,  to  con- 
trihute,  while  it  is  in  such  custody  and  care, 
to  its  support  and  maiutenance  for  a  year,  does 
not  constitute  abandonment 

[Ed.  Note. — For  other  cases,  see  Adoption, 
Cent  Dig.  SS  7-10;  Dec.  Dig.  i  7.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandon.] 

8.  Adoption  (i  7*y— Abandoned  Ohildrbn— 

"Abandonment.  " 

To  constitute  an  abandoDment  within  Civ. 
Code,  I  224,  as  to  adoption  of  abandoned  chil- 
dren, it  must  appear  by  clear  and  indubitable 
evidence  that  there  has  been  by  the  parents  a 
^ving  up  or  total  desertion  of  the  minor;  that 
u  an  absolute  relinquishment  by  the  parents 
of  custody,  and  control  of  it;  and  thus  the 
laying  aside  by  them  of  all  care  for  it  must  be 
shown. 

[Ed.  Note.— For  other  cases,  see  Adoption. 
Cent  Dig.  H  7-10;  Dec  Dig.  |  7.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandon.] 

4.  Adoption  (|  7*)— Abandoned  Childben— 
Abandonment— Intentiow. 

Abandonment,  within  Civ.  Code,  f  224,  as 
to  adoption  of  abandoned  children,  is  a  ques- 


tion of  intention,  which  must  be  shown  by  a 
clear,  unequivocal,  and  decisive  act  of  the  par- 
ent, showing  a  determination  not  to  have  the 
benefit  of  the  right  to  which  he  is  entitled. 
,  [Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  IS  7-10;   Dec.  Dig.  |  7.*] 

6.  Adoption  (|  13*)— Abandoned   CHiLDBBif 
—  Abandonment  —  Sdfficienct    or    Evi  - 

DBNCB. 

Evidence  held  insufficient  to  show  abandon- 
ment, within  Civ.  Code,  {  224,  as  to  adoption  of 
a  child  abandoned  by  its  parents. 

[Ed.    Note.— For  other   cases,   see   Adoption, 
Cent  Dig.  i  23;  Dec.  Dig.  {  13.*] 
6.  Adoption  ({  7*)- Abandoned  Chiu>ben — 

"Aqbeement  fob  Sitppobt." 

Though  not  kept,  a  promise  by  the  father 
to  compensate,  when  able  to  do,  persons  for  tak- 
ing care  of  and  supporting  his  child,  constitutes 
the  "agreement  or  provision  for  its  support," 
absence  of  which  Civ.  Code,  {  224,  makes  essen- 
tial to  a  child,  being  abandoned,  as  regards 
right  to  adopt  it 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  {|  7-10;  Dec.  Dig.  {  7.*] 

Appeal  from  Superior  Court,  Tuolumne 
County;    G.  W.  Nicol,  Judge. 

In  the  matter  of  the  petition  of  William 
P.  Kelly  and  another  to  have  Mary  Louise 
Donahoo,  a  minor  child,  declared  an  aban- 
doned child.  From  a  Judgment  for  petition- 
ers, the  parents  of  the  clilld  appeal.  Be- 
versed. 

Rowan  Hardin,  of  Sonora,  for  appellants. 
Crittenden  Hampton,  of  Sonora,  for  respond- 
ents. 

HABT,  J.  This  proceeding,  as  its  title 
readily  indicates,  was  instituted  by  the 
above-named  petitioners,  in  the  superior 
court  of  Tuolumne  county,  for  the  purpose 
of  securing  the  judgment  of  said  court  that 
one  Mary  Louise  Donahoo,  a  minor,  is  an 
abandoned  child  within  the  purview  of  sec- 
Uon  224  of  the  CivU  Code;  the  ultimate 
object  of  the  judicial  declaration  so  sought 
herein  being  to  enable  said  petitioners  to 
adopt  said  minor.  The  petition  alleges  facts 
sufficient  to  state  a  case  of  abandonment  un- 
der the  section  of  the  Civil  Code  above  men- 
tioned, and  the  same  was  answered  and  con- 
tested by  the  parents  of  the  minor.  At  the 
hearing  of  the  proceeding,  evidence  for  and 
against  the  claims  of  the  petition  was  taken, 
the  court  found  that  said  child  had  been 
abandoned  by  its  parents  within  the  con- 
templation of  said  section  224  of  the  CivU 
Code,  and  rendered  and  caused  to  he  entered 
judgment  in  accord  with  said  flndlng.  This 
appeal  is  prosecuted  by  the  parents  of  said 
minor  from  said  judgment 

The  single  question  submitted  on  this  ap- 
peal is  whether  the  said  minor  is  an  aban- 
doned child  within  the  meaning  and  intent 
of  the  Code  section  above  referred  ta 

Among  other  provisions,  said  section  con- 
tains the  following: 

"Any  child  deserted  by  both  parents  or  left  in 
the  care  and  custody  of  another  by  its  parent 
or  parents,  without  any  agreement  or  provision 
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for  its  support,  for  the  period  of  one  year,  is 
deemed  to  be  an  abandoned  child  within  the 
meaning  of  this  section.    •    •    *  " 

It  is  claimed  and  the  petition  avers  that 
the  parents  of  the  minor  concerned  here  left 
said  minor  in  the  care  and  cnstody  of  the 
petitioners,  without  haying  made  any  agree- 
ment or  provision  for  its  support,  for  a  pe- 
riod of  more  than  one  year. 

The  salient  facta  npon  which  this  con- 
troversy is  to  be  determined  are  practically 
undisputed,  and  may  be  briefly  stated  aa  fol- 
lows: 

The  minor  Involved  In  this  controversy  Is 
one  of  twins — a  boy  and  a  girl — bom  to  the 
contestants,  Mr.  and  Mrs.  M.  J.  Donahoo, 
on  the  22d  day  of  January,  1909.  The  moth- 
er of  the  twins  was,  after  the  birth  thereof, 
left  in  such  delicate  health  that  she  became 
apprehensive  that  she  could  not  properly 
take  care  of  and  maintain  both  the  infanta, 
and  the  parents  therefore  came  to  the  con- 
clusion that  the  Infants  would  fare  the  bet- 
ter by  placing  one  in  the  custody  and  under 
the  control  of  a  sister  of  the  father  of  the 
children,  a  Mrs.  E^ma  Swanson,  then  re- 
siding in  the  city  of  Sonora.  To  this  end, 
and  some  three  weeks  after  the  birth  of  the 
Infanta,  the  father  and  mother  completed 
arrangements  whereby  Mrs.  Swanson  took 
the  custody  and  assumed  the  responsibility 
of  caring  for  and  maintaining  the  girl  baby. 
Shortly  after  the  infant  was  given  Into  the 
cnstody  of  Mrs.  Swanson,  and,  while  yet  in 
such  custody,  the  Donahoos  departed  for  Los 
Angeles,  where  they  took  up  their  residence. 
The  infant  remained  with  Mrs.  Swanson  un- 
til the  month  of  June,  1912 — a  period  of  over 
three  years — when  the  latter  was  taken  so 
seriously  ill  aa  to  have  suffered  mental  de- 
rangement to  a  degree  which  required  her 
removal  to  and,  for  a  brief  period,  incarcera- 
tion In  the  state  hospital  for  the  Insane  at 
Stockton. 

The  petitioners  were  near  neighbors  of 
Mrs.  Swanson,  and  to  became  aware  of  her 
illness  immediately  upon  the  happening 
thereof.  They  gave  her  much  attention  and 
did  all  that  lay  within  their  power  to  make 
her  as  comfortable  as  she  could  be  made  un- 
der the  drcumstancea.  They  took  charge 
of  and  ministered  to  the  wants  and  neces- 
sities of  the  baby  girl  during  Mrs.  Swanson's 
Illness  and  prior  to  her  removal  to  the  asy- 
lum. They  communicated  the  fact  of  Mrs. 
Swanson's  illness  to  the  Donahoos,  and  In- 
formed them  that  she  was  greatly  embar- 
rassed financially.  Upon  receiving  that  In- 
formation, the  father  of  the  child  forwarded 
to  the  petitioners,  for  the  use  and  benefit 
of  Mrs.  Swanson,  the  sum  of  ^0.  After 
Mrs.  Swanson  had  been  committed  and  tak- 
en to  the  asylum,  the  petitioner,  William  P. 
Kelly,  addressed  a  letter  to  the  parents  of 
the  child  In  which  he  declared  that  he  and 
his  wife  had  become  greatly  attached  to  the 
baby,  that  they  had  no  children  of  their  own, 
and  that  they  desired  to  adopt  the  infant. 


To  that  proposition  no  response  was  made 
by  the  Donahoos,  so  far  as  the  record  dls- 
closea  The  petitioners  retained  custody  of 
the  child  after  Mrs.  Swanson  was  sent  to 
thie  asylum  and  for  over  a  year  cared  for 
and  supported  her.  During  that  period  a 
number  of  letters  was  written  by  the  Don- 
ahoos to  the  petitioners  concerning  Mrs. 
Swanson  and  the  child.  In  one  of  said  let- 
ters the  father  of  the  baby  explained  that 
he  had  Just  suffered  the  loss  of  several  huq; 
dred  dollars  through  the  failure  of  a  con- 
cern for  which  he  had  been  working,  but 
that  he  was  then  working  for  another  com- 
pany, and  that,  "as  soon  as  I  get  a  pay  day, 
I  will  send  you  more  money,  and  as  often 
as  I  do  get  tme."  He  further  stated  In  said 
letter  that  "it  anything  should  happen  to 
sister  (referring  to  Mrs.  Swanson)  we  will 
arrange  about  Louise,"  referring  to  the  baby. 
The  other  letters  above  referred  to  as  hav- 
ing been  written  to  the  Kelly  a  by  the  Don- 
ahoos disclose  a  commendable  degree  of  par- 
ental solicitude  for  the  child,  and,  while  they 
contained  no  direct  statements  indicative  of 
an  Intention  on  the  part  of  the  Donahoos  to 
compensate  the  petitioners  for  caring  fol 
and  supporting  the  baby,  the  general  tenor  of 
their  language  does  not  support  the  con- 
clusion that  the  parents  intended  to  aban- 
don or  relinquish  their  right  to  its  custody. 
It  appears  that,  a  few  months  after  being 
committed  to  the  asylum,  Mrs.  Swanson  suf- 
ficiently recovered  her  physical  and  mental 
health  to  Justify  her  discbarge  from  that  In- 
stitution, and  so,  in  the  month  of  December, 
1912,  she  left  the  asylum  and  went  to  Fres- 
no, where  she  remained  until  July,  1913, 
when,  at  the  request- of  the  Donahoos,  she 
went  to  Sonora  for  the  purpose  of  regaining 
possession  of  the  child.  Mrs.  Swanson  test!- 
fled  in  part  as  follows: 

"As  aoon  aa  I  regained  my  health  (after  she 
was  released  from  the  asylum),  I  was  iu  commu- 
nication with  Mrs.  Kelly  all  the  time  relative 
to  the  welfare  of  the  little  girl.  In  June,  1913, 
arrangements  were  made  with  Mr.  Donahoo  to 
send  me  to  Sonora  to  get  the  child,  as  shown  by 
the  letter  from  Mr.  and  Mrs.  Donahoo  to  me, 
dated  the  16th  day  of  June  and  the  23d  day  of 
June,  1913.  I  came  to  Sonora  about  the  10th 
day  of  July  for  the  purpose  of  getting  the  little 

firl,  acting  in  behalf  of  Mr.  and  Mrs.  IDonaboo. 
did  not  know  that  any  proceedinRS  bad  been 
commenced  at  that  time  to  have  the  child  de- 
clared an  abandoned  child.  I  was  informed  of 
such  proceedings  by  Mr.  Kelly  after  I  reached 
Sonora.  From  my  knowledge  of  the  conditions 
surrounding  Mr.  and  Mrs.  Donahoo  in  this  mat- 
ter I  know  neither  of  the  parents  bad  any  in- 
tention at  any  time  of  abandoning  the  little 
girl.  At  one  time  I  tried  to  get  the  consent  of 
the  father  and  mother  to  adopt  the  little  girl, 
but  they  refused  to  consider  the  matter  at  alL 
When  I  came  to  Sonora  in  July,  1913,  Mr. 
Kelly  told  me  that  Mr.  Donahoo  had  promised 
to  pay  for  the  care  of  the  child,  but  that  he  had 
failed  to  keep  his  promise.  I  liave  recollections 
during  lucid  moments  of  my  sickness  in  July, 
1912,  of  Mrs.  Kelly  telling  me  that  she  and  her 
husband  would  care  for  the  child  and  that  Mr. 
Donahoo  had  promised  to  pay  for  the  care  of 
the  child.  At  the  time  I  was  taken  sick,  Mr. 
Donahoo  was  living  in  Los  Angeles.    After  I 
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regained  my  health,  I  knew  Mr.  Donahoo's 
financial  condition  during  the  latter  part  of  the 
year  1912  and  the  early  part  of  the  year  1913, 
and  linew  that  he  was  out  of  work  a  portion  of 
the  time  and  that  he  had  sickness  in  the  family 
and  was  unable  to  pay  his  bills.  The  sum  of 
money  I  had  in  my  possession  at  the  time  I  was 
taken  sick  was  money  sent  me  by  Mr.  Donahoo. 

•  •  ♦  Mr.  Donahoo  sent  me  money  for  the 
support  of  the  child,  and  whenever  I  requested 
it  be  sent  me  money  for  my  support." 

M.  J.  Donahoo  testified  that,  during  tbe 
time  tbe  child  was  wltli  his  sister,  Mrs. 
Swanson,  he  paid  for  its  support  and  main- 
tenance and  at  times  paid  for  the  support  of 
Mrs.  Swanson.  He  said  that,  prior  to  the 
receipt  from  William  P.  Kelly  of  a  tdegram 
on  June  3,  1912,  telling  him  of  the  lUness  of 
Mrs.  Swanson,  he  was  unaware  of  the  lat- 
ter's  physical  and  mental  condition.  At  that 
time  hia  wife  was  ill  In  Los  Angeles  and 
he  was  unable  to  collect  money  which  was 
due  him,  and  for  these  reasons  he  did  not 
go  to  Sonora  to  take  possession  of  bis  child 
and  to  render  succor  to  his  sister. 

"I  knew,"  he  continued,  "tbe  child  was  in 
good  hands  with  Mr.  and  Mrs.  Kelly  and  was 
satisfied  that  I  could  make  settlement  with  them 
afterwards  for  the  trouble  in  caring  for  the 
child,  when  I  had  means  to  do  so.  Prior  to  the 
writing  of  the  letter  of  July  7th,  the  petitioners' 
Exhibit  A,  I  wrote  to  Mr.  Kelly  asking  him  to 
contribute  for  the  child  and  that  I  would  con- 
tribute to  him  for  it  as  soon  as  I  was  able.  The 
money  which  I  mentioned  being  sent  in  the  let- 
ter marked  petitioners'  Exhibit  B  was  intended 
to  apply  toward  the  support  of  the  child,  and 
in  compliance  with  my  promise  to  reimburse 
Mr.  Kelly  for  his  trouble  and  expense  in  caring 
for  the  child.  At  no  time  did  I  have  any  inten- 
tion of  abandoning  said  child,  and  it  was  my  in- 
tention to  come  and  get  the  child  and  reimburse 
Mr.  Kelly  as  soon  as  my  finances  would  permit. 

*  *  *  I  am  in  a  position  now  to  pay  Mr. 
Kelly   a   reasonable   sum  ■  per   month   to   reim- 

/  burse  him  for  his  trouble  in  caring  and  provid- 
ing for  said  child,  and  I  am  desirous  of  obtain- 
ing the  child  and  caring  and  providing  for  her. 
As  soon  as  these  proceedings  were  commenced, 
I  tendered  money  to  Mr.  Kelly,  being  the  sum 
of  $10,  as  testified  to  by  Mr.  Kelly  herein." 

Both  Mr.  and  Mrs.  Kelly  testified  that 
when  Mrs.  Swanson  was  taken  ill,  as  above 
explained,  they  found  that  the  child  had  been 
very  much  neglected ;  that  she  was  weak  and 
emaciated  for  want  of  sufficient  food;  that 
she  was  without  proper  raiment  and  unclean 
of  body.  They  declared  that  they  had  never 
been  remunerated  by  her  parents  for  tbe 
care  and  support  they  had  given  tbe  child 
for  a  period  of  over  one  year,  and  that  no 
provision  had  been  at  any  time  made  by 
tbe  parents  for  the  cliild's  care  and  main- 
tenance. 

Tbe  foregoing  constitutes  a  statement  in 
substance  of  all  the  facts  and  some  of  tbe 
testimony  upon  which  the  Judgment  appealed 
from  was  founded.  As  stated,  and  as  must 
readily  be  observed  from  an  examination  of 
tbe  above  statement,  there  is  in  reality  no 
dispute  as  to  the  facts,  and  the  sole  question 
Is:  Was  the  court  legally  Justified  in  declar- 
ing and  adjudging  upon  said  facts  that  tbe 
minor  involved  here  was  an  abandoned  child 


within  the  meaning  of  section  224  of  the  Civil 
Code,  supra? 

We  cannot  persuade  ourselves  (bat  tbe  con- 
clusion of  the  learned  trial  Judge  is  sustain- 
able. 

[1]  In  the  first  place.  It  is  to  be  remarked 
that  a  statute  which  authorizes,  upon  a  show- 
ing of  tbe  existence  of  certain  designated 
facts  or  conditions,  a  court  to  make  a  decree 
or  an  order  whereby  the  natural  relation 
between  parent  and  diild  is  destroyed,  must 
be  strictly  construed,  and  is  therefore  to  be 
applied  in  those  cases  only  in  which  tbe 
precise  facts  or  conditions  prescribed  by  such 
statute  are  shown  to  exist.  As  is  said  in  the 
case  of  Matter  of  Gozza,  163  Cal.  5U,  522. 
126  Pac.  161,  164  (Ann.  Cas.  1914A,  214) : 

"The  adoption  of  a  child  was  a  proceeding  un- 
known to  the  common  law.  The  transfer  of  tbe 
natural  right  of  the  parents  to  their  children 
was  against  its  policy  and  repugnant  to  its  prin- 
ciples. It  bad  its  origin  in  the  civil  law  and  ex- 
ists in  this  state  only  by  virtue  of  the  statute 
which,  as  above  stated,  expressly  prescribes  the 
conditions  under  which  adoption  may  be  legally 
effected.  Consent  lies  at  the  foundation  of  stat- 
utes of  adoption,  and  under  our  law  this 
consent  is  made  absolutely  essential  to  confer  ju- 
risdiction on  the  superior  court  to  make  an  or- 
der of  adoption,  unless  the  conditions  or  excep- 
tions exist  specially  provided  by  the  statute 
itself  and  which  render  such  consent  of  the  par- 
ents unnecessary.  Unless  such  consent  is  given, 
or,  for  the  exceptional  causes  expressly  enumer- 
ated is  expressly  dispensed  with,  the  court  has 
no  jurisdiction  in  the  matter." 

While  the  effect  of  an  adjudication  that 
a  minor  is  an  abandoned  child  under  tbe 
terms  of  section  224  of  tbe  Civil  Code  is  not 
to  directly  sever  the  relation  of  parent  and 
child,  still,  since  the  result  of  such  adjudi- 
cation under  said  section  is  to  enable  a  third 
party  to  adopt  such  child  without  first  pro- 
curing the  consent  of  its  parents,  thus  practi- 
cally depriving  the  parents  of  any  voice  In 
the  matter  of  an  adoption,  in  case  a  proceed- 
ing for  that  purpose  be  inaugurated,  that  sec- 
tion is  also  to  be  subjected  to  a  strict  con- 
struction when  its  application  is  invoked. 

[2]  In  the  second  place,  we  are  persuaded 
to  say  that  the  mere  failure  of  tbe  parents  of 
a  minor  child,  in  the  custody  and  under  the 
care  of  a  third  party,  to  contribute,  while  it 
is  in  such  custody  and  care,  to  the  support 
and  maintenance  of  such  child  for  a  period 
of  one  year,  does  not  itself  constitute  aa 
abandonment  of  the  minor  within  the  pur- 
view of  said  section  of  the  Code.  If  the  rule 
were  otherwise — that  is,  if  an  adjudication 
of  abandonment  could  legally  be  predicated 
on  the  mere  failure  by  tbe  parents  to  sup- 
port their  minor  children — tbe  result,  in  in- 
numerable instances,  would  be  to  work  a 
manifest  wrong  upon  parents.  It  is  not  dif- 
ficult to  conceive  of  circumstances  wholly  be- 
yond the  control  of  parents  baring  the  deep- 
est affection  for  their  children  which  would 
render  it  impossible  for  them  to  support 
their  children  or  care  for  them  in  a  proper 
way.  It  would.  Indeed,  be  a  harsh  rule 
whldi  would;  under  such  circumstances,  au- 
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tbortze  a  Judicial  determination  by  which  the 
natural  right  of  the  parents  to  the  custody 
and  control  of  their  children  would  be 
forever  severed. 

[3, 4]  To  constitute  an  abandonment  under 
said  section  of  the  Code,,  it  must  appear  by 
clear  and  Indubitable  evidence  that  there 
has  been  by  the  parents  a  giving  up  or  total 
desertion  of  the  minor..  In  other  words, 
there  must  be  shown  an  absolute  relinquish- 
ment of  the  custody  and  control  of  the 
minor,  and  thus  the  laying  aside  by  the  par- 
ents all  care  for  it  Crabb  on  Synonyms; 
Pldge  V.  Pldge.  44  Mass.  (3  Mete.)  257,  265; 
Sikes  ▼.  State  (Tex.)  28  S.  W.  688,  689; 
Nugent  V.  Powell,  4  Wyo.  178,  83  Pac.  23,  20 
L.  R.  A.  199,  62  Am.  St  Rep.  17;  Dikes  t. 
Miller,  24  Tex.  417,  424;  Middle  Creek  Ditch 
Co.  V.  Henry,  16  Mont  558,  39  Pac.  1054, 
1058.  And  abandonment  ia  a  question  of  in- 
tention, which  must  be  shown  by  a  clear,  un- 
equivocal, and  decisive  act  of  the  party — an 
act  done  that  shows  a  determination  not  to 
have  the  benefit  of  the  right  to  which  be  is 
entitled.  Breedlove  v.  Stump,  11  Tenn.  (3 
Yerg.)    257,   276. 

[t]  We  have  been  unable  to  perceive  In  the 
evidence  adduced  at  the  hearing  of  this  pro- 
ceeding a  single  fact  which  may  fairly  be 
said  to  Indicate  an  Intention  in  the  parents 
of  the  child  concerned  here  to  desert  said 
minor  or  relinquish  their  natural  right  to 
her  custody,  care,  and  control.  To  the  con- 
trary, according  to  our  interpretation  of  the 
proofs,  the  parents  not  only  manifested  a  de- 
sire to  perpetuate  all  the  consequences  of  the 
natural  relation  subsisting  between  them 
and  the  infant  but  displayed  commendable 
anxiety  for  its  welfare. 

The  evidence,  without  dispute,  shows  that 
fearful  lest  the  delicate  physical  condition  of 
the  mother  was  such  that  she  could  not  prop- 
erly nourish  the  two  infants  born  at  the  same 
time  to  her,  the  parents  arranged  with  the 
sister  of  the  father  to  take  custody  and  care 
of  the  infant  girl;  that  the  father,  during 
the  period  that  the  child  was  with  his  sister 
and  until  the  latter  became  ill  and  unable  to 
bestow  proper  care  upon  the  baby,  paid  the 
custodian  of  said  child  for  the  service  of  car- 
ing for  It;  that  after  Mrs.  Swanson  became 
111,  the  father  sent  to  the  petitioners  the 
sum  of  $30  which,  while  Intended  to  be  used 
for  the  benefit  of  the  sick  woman,  was  doubt- 
less in  part  or  perhaps  in  full  payment  of  her 
services  In  caring  for  the  Infant;  that  the 
general  tenor  of  the  language  of  the  letters 
from  both  the  father  and  mother  of  the  child 
to  the  petitioners,  after  the  latter  had  vol- 
untarily taken  the  custody  of  the  infant 
clearly  indicated  an  intention  on  the  part  of 
the  parents  to  reimburse  the  petitioners  for 
their  services  in  looking  after  and  attending 
to  the  welfare  of  the  child;  that  as  a  mat- 
ter of  fact  the  father  agreed  to  compensate 
the    petitioners    for    their    services    to    the 


child  whenever  he  found  himself  financially 
able  to  do  so. 

Under  the  facts  as  thus  recapitulated,  and 
which,  as  stated,  stand  uncontradicted.  It 
Is  difHcult  to  conceive  how  an  adjudication 
that  the  minor  in  controversy  Is  an  abandon- 
ed chUd,  or  was  abandoned  by  its  parents, 
within  the  meaning  of  the  language  of  sec- 
tion 224  of  the  Civil  Code,  can  be  upheld. 

[8]  The  promise  by  the  father  of  the  child 
that  he  would  compensate,  when  able  to  do 
so,  the  petitioners  for  taking  care  of  and  sup- 
porting It  constituted  the  "agreement  or  pro- 
vision for  Its  support"  contemplated  by  said 
section,  and  the  fact  that  the  father  failed 
to  keep  said  premise  can  prove  nothing  but 
a 'violation  of  the  agreement. 

It  may  be  true  that  the  child,  now  ap- 
proaching her  sixth  year,  and  having  been 
with  tlje  Kellys  for  over  a  year,  has  formed 
a  strong  attachment  for  the  petitioners,  as 
they  no  doubt  have  for  the  child.  It  may 
also  be  true  that  the  Kellys  are  better  cir- 
cumstanced than  are  her  parents  for  bestow- 
ing upon  her  proper  care.  But  while  these 
considerations  might,  perhaps,  be  of  more  or 
less  importance  in  disposing  of  a  guardian- 
ship proceeding,  they  cannot  obviously,  enter 
into  the  determination  of  the  question  of 
adoption  against  the  consent  of  the  parents 
or  of  a  proceeding,  like  the  present,  which. 
If  sustained,  would  rend^  it  legally  unneces- 
sary to  consult  the  desires  or  wishes  of  the 
parents  in  a  proceeding  looking  to  the  adop- 
tion of  their  minor  children  by  another. 

We  conclude  that  the  learned  trial  Judge 
erred  In  the  conclusion  crystallized  In  the 
Judgment  from  which  this  appeal  Is  prosecut- 
ed, and  said  judgment  Is  therefore  reversed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 

^^^^^  (»  Cat.  A.  878) 

KLAMATH   LUMBER   CO.   t.   CO-OPERA- 
TIVE LAND  &  TRUST  CO.     (Civ.  1261.) 
(District  Court  of  Appeal,  Third  District  Cali- 
fomia.    Nov.  6,  1914.) 

1.  Frauds,  Statdti  of  (§  26*)— Obiginal  ob 
C01.1.ATEBA1.  Pbomisb — LTbedit  to  Pbomisob. 

Where  the  agent  of  a  land  company,  ac- 
companied by  a  purchaser  of  land  from  such 
company,  in  negotiating  for  the  purchase  of  po- 
tato crates  for  the  use  of  such  purchaser,  asked 
for  credit  whereupon  the  seller  said  that,  if  the 
land  company  would  pay  him,  he  would  do  it 
and  the  land  companyNi  agent  said  that  that 
was  all  right  and  they  would  do  that  and  the 
seller  understood  that  he  was  selling  to  the  land 
company  and  looked  entirely  to  it  for  payment, 
the  land  company  was  not  merely  the  principal 
debtor,  but  the  only  debtor,  and  there  was  no 
question  of  a  guaranty  under  the  statute  of 
frauds  (Civ.  Code,  |  1624,  subd.  2). 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  ||  35-42% ;  Dec.  Dig.  {  20.*] 

2.  Cobpobationb    (§   425*)  —  Authobitt   of 
Agents— EsTOPPEi.. 

Where  a  seller  of  chattels,  for  which  the 
agent  of  a  corporation  agreed  that  the  corpora- 
tion would  pay,  though  they  were  to  be  used  by 
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a  third  party,  was  told  by  the  penon  haTlng 
control  of  the  corporation's  business  that  the 
agent  was  handling  the  matter,  and  that  the 
seller  should  take  the  matter  up  with  him,  and 
whatever  he  did  would  bo  all  right,  and  in  reli- 
ance thereon  the  chattels  were  sold,  the  corpora- 
tion was  precluded  from  denying  the  agent's 
authority  to  bind  it 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  »  1697-1701,   1705;    Dee.  Dig.  { 

3.  Sauis   (I   52*)  — Actions   fob    Pckchabk 

PbICB— EVIDKNCB. 

In  an  actiun  for  the  purchase  price  of  chat- 
tels, In  which  defendant  claimed  that  the  sale 
was  made  to  a  third  party,  eriUence  that  such 
third  party  was  in  Oregon  in  explanation  of 
plaintiff's  failure  to  call  liim  as  a  witness- was 
properly  admitted,  especially  where  the  facts 
sufficiently  appeared  without  objection. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  118-144,  1045;    Dec.  big.  |  52.*] 

4.  Apfhal  and   Erbob   ({  1051*)— Uabulebs 
Ebbor— Admission  or  Kvidbncb. 

In  an  action  fur  the  pntchase  price  of  goods, 
in  which  defendant  claimed  the  sale  was  made 
to  a  third  party,  the  admission  of  a  question 
asked  the  seller's  president  as  to  whether  he 
had  any  agreement  with  defendant,  though  tech- 
nically objectionable,  was  without  prejudice, 
where,  from  the  facts  testified  to  'by  the  witness, 
the  conclusion  necessarily  followed  that  the 
agreement  was  with  defendant  and  the  testi- 
mony made  it  obvious  that  such  was  the  opinion 
of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {i  4161-4170;    Dec,  Dig.  | 

5.  Tbiai.  (S  203*)— Ikbtbuotionb— Issubs. 

An  instruction  that  plaintiff  broiigut  the 
action  to  obtain  a  judgment  against  defendant 
for  $600  alleged  to  be  due  plaintiff  from  defend- 
ant for  the  sale  of  potato  crutes,  for  which 
plaintiff  alleged  defendant  promised  to  pay  at 
the  rate  of  15  cents  per  crate,  no  part  of  nhicb 
sum  plaintiff  alleged  had  ever  been  paid,  was 
not  improper,  though  it  was  probable  that  the 
jury  had  already  been  advised  of  the  claim  of 
each  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f{  477-479;  Dec.  Dig.  {  203.*] 

6.  Sales   (|   864*)— Actions   fob  Pbict— In- 

8TBCCTI0N8. 

Such  instruction  was  not  objectionable  be- 
cause of  the  failure  to  refer  to  a  delivery  as 
well  as  a  sale,  as  any  one  would  understand 
that  "sale"  implied  a  delivery,  especially  where 
there  was  no  question  as  to  the  delivery  of  the 
crates;  the  only  question  being  as  to  the  party 
to  wbom  they  were  sold. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  |{  1065-1076;   Dec.  Dig.  {  364.*] 

7.  Sales   (|  364*)— Actions  fob   Pbicb— Ik- 

8TBUCTI0N8. 

In  an  action  for  the  purchase  price  of  goods, 
in  which  defendant  claimed  that  the  same  was 
made  to  a  third  party,  where  there  was  evi- 
dence supporting  plaintiff's  theory  of  the  trans- 
action, an  instruction  defining  an  original  obli- 
gation and  a  principal  debtor  and  embodying 
plaintiff's  theory  was  properly  given,  as  either 
party  has  a  right  to  an  instruction  based  upon 
his  theory  of  the  case,  if  there  is  any  evidence 
to  support  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1065-1076 ;  Dec.  Dig.  I  364.*] 

8.  Sales   (g  364*)— Actions   fob    Pbio— Ik- 

STBUCTIONS. 

In  an  action  for  the  purchase  price  of  goods 
which  defendant  claimed  was  sold  to  a  third 


party,  an  instruction  that  U  the  Jnry  were  sat- 
isfied from  all  the  evidence  that  defendant's 
promise,  if  any  was  made,  was  an  original 
promise  to  ^ay  for  the  goods,  and  not  a  condi- 
tional one.  It  was  their  duty  to  find  that  fact 
in  favor  of  plaintiff  could  not  have  been  under- 
stood as  meaning  otherwise  than  that  they 
should  find  that  the  promise  was  an  original 
promise,  if  they  were  satisfied  from  the  evi- 
dence  that  an  original  promise  was  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  iS  1065-1076 ;   Dec.  Dig.  |  364.*] 

9.  Appeal  and  Ebbob  ({  1064*)— HARioxsa 

EBBOB— iNSTBtrCTIONB. 

Though  the  instruction  embodied  a  traism 
and  was  unnecessary,  it  could  have  done  no 
harm. 

[B^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4218,  4221-4224 ;  Dec  Dig. 
I  1064.*]  ,  -* 

10.  Appeal  and  Ebrob  ({  1064*)— HABULEsa 
Ebbob— iNSTBUCTioNS. 

In  an  action  for  the  purchase  price  of 
goods  which  defendant  claimed  were  sold  to  a 
third  persuu,  where  it  was  admitted  that  they 
were  "furnished"  to  tiie  third  person  in  the 
sense  that  they  were  shipped  to  him  for  use  on 
land  pnrcbasrd  by  him  from  defendant,  and  it 
was  defendant's  contention  that  they  were  not 
only  furnished  to  him,  but  that  he  alone  was 
liable,  an  instruction  that  the  fact  that  the 
goods  were  furnished  to  a  third  peison  by  plain- 
tiff was  not  of  itself  absolutely  sufficient  to 
show  concIusi\ely  that  the  promise  of  defend- 
ant to  pay,  if  any  was  made,  was  a  conditional 
one  was  not  prejudtcial  because  of  the  reference 
to  the  furnishing  of  the  goods  to  the  third  per- 
son as  a  fact,  especially  as  such  reference  was 
favorable  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Ci>nt.  Dig.  »  4219,  4221-4224;  Dec 
Dig.  i  1064.»1 

11.  Sales    (|   63*)— Pabtibs— QtmsxiONB  worn 
Jubt. 

That  potato  cratps  sold  for  use  by  a  pur- 
chaser of  land  from  defendant  as  the  result  of 
negntiations  between  plaintiff,  such  purchaser, 
and  defendant's  aseot  were  shipped  to  such  par^ 
chaser  was  not  conclusive  that  defendant's  prom- 
ise to  pay  was  not  an  original  ijromise,  but  only 
a  conditional  promise  to  pay,  if  the  purchaser 
did  not,  but  was  merely  a  circumstance  for  the 
jury,  and  an  instruction  that  it  was  not  con- 
clusive, though  somewhat  argumentative,  was 
proper. 

[Ed.  Notfe.- For  other  cases,  see  Sales,  Cent. 
Dig.  {{  145-151;    Dec.  Dig.  {  53.*] 

Appeal  from  Superior  Court,  Meroed  Coun- 
ty;   E.  N.  Rector,  Judge. 

Action  by  the  Klamathi  Lumber  Company 
against  the  Co-operative  Land  ds  Trust  Com- 
pany. From  a  Judgment  for  plaintiff,  and 
an  order  denying  a  sew  trial,  defendant  ap- 
peals.   Affirmed. 

F.  O.  Ostrander,  of  Merced,  for  appellant 
F.  W.  Henderson,  of  Merced,  for  respondent. 

BURNETT,  J.  The  action  was  to  recov- 
er the  sum  of  |600  for  certain  sweet  pota- 
to crates  alleged  to  have  been  sold  and  de- 
livered to  defendant.  The  main  controversy 
is  as  to  whether  the  crates  were  sold  to  de- 
fendant or  to  a  certain  Mr.  Outman,  the 
evidence  being  sharply  conflicting  on  this 
point.  Closely  related  to  the  foregoing  Is 
another  contention  by  appellant   that  if  it 
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«Ter  made  any  promise  to  pay  plaintiff  for 
tbe  crates  it  was  a  conditional  one — that  is, 
It  would  pay  if  Gutman  did  not — and,  the 
proviso  not  t>elng  in  writing,  it  was  void  by 
reason  of  subdivision  2  of  section  1624  of 
tbe  CivU  Code. 

[1]  PrellniinarUy  we  may  mention  certain 
facts  that  are  undisputed.  Plaintiff  was  en- 
gaged in  the  business  of  retailing  lumber 
and  box  materials,  and  tbe  defendant  prin- 
cipally in  colonizing  land,  although  organ- 
ized for  the  purpose  also  of  buying  and  sell- 
ing personal  property.  One  (rf  the  latter'a 
customers  was  Oeorge  Outman,  to  whom  it 
had  sold  a  tract  of  land ;  the  payment  there- 
tor  to  be  made  out  of  the  crops  raised.  Said 
crops  were  to  be  marlceted  in  the  name  of 
the  corporation  and  the  proceeds  divided, 
one-half  to  be  Gutman's  and  the  other  to  be 
applied,  first,  on  the  interest,  and  tbe  bal- 
ance on  tbe  purchase  price.  Among  defend- 
ant's employes  was  a  salesman  by  tbe  name 
of  v.  H.  Gerard,  who  testified  that  during 
the  time  in  controversy  one  Mr.  Cone  had 
control  of  defendant's  business  at  Merced, 
where  the  crates  were  sold.  As  to  the  sale 
Itself,  we  must,  of  course,  accept  tbe  account 
that  favors  respondent's  contention.  There- 
fore we  refer  specifically  to  the  testimony  of 
J.  H.  Boutt,  the  president  and  manager  of 
plaintiff: 

"About  September  tbe  5tb  to  tbe  lOtb,  in 
1909,  Mr.  (ierard  came  to  my  office  with  a 
stranger  that  he  introduced  as  Mr.  IJutman,  and 
■aid,  "We  want  to  get  yojr  price  on  sweet  po- 
tato crates,'  and  said  that  the  Co-operative 
Land  A  Trust  Company  liad  sold  Mr.  Gutmun 
a  piece  of  land.  *  *  *  He  sp^ke  of  Mr.  Gut- 
man  as  being  a  model  farmer;  tlie  amount  of 
crop  waa  then  growing;    and  I  then  gave  him 

gricea  on  sweet  potato  crates,  car  load  lota  to 
»  delivered  at  Atwater  or  Livingston.  The 
price  named  was  15  cents  per  crate.  Mr.  Ger- 
ard then  said  to  me,  'There  wUl  be  no  money 
available  to  pay  for  those  crates  until  they  have 
made  a  shipment  and  we  have  received  the  re- 
turns, and  we  would  like  30  days'  time.'  I  told 
Mr.  Gutman  tbe  prices  quoted  were  very  low 
and  were  cash  prices:  but  I  says,  'If  yon  peo- 
ple [referring  to  tbe  Co-operative  Land  &  Trust 
Company]  will  pay  me,  I  will  give  you  the 
time;'  and  Mr.  Gerard  said.  That  is  all  right; 
we  will  do  that;'  and  stated  something  of  the 
conditions  of  tbe  contract,  it  heing  a  crop  con- 
tract, and  the  money  would  come  through  their 
hands.  Mr.  Gutman  had  very  little  to  say.  Mr. 
Gerard  said,  'We  are  not  ready  to  close  ttxe  deal 
with  you  to-day  or  at  this  time,  as  we  want  to 
get  prices  from  the  Merced  Lumber  Company, 
and  wherever  we  can  bay  them  the  cheapest  we 
will  have  to  place  the  order.'  They  left  my  of- 
fice, and  in  tbe  afternoon  I  was  anxious  about 
the  sale,  and  I  went  to  the  Co-operative  Land 
&  Trust  Company's  office  and  inquired  for  Mr. 
Gerard,  but  did  not  see  him,  and  Mr.  Cone  told 
me  that  Mr.  Gerard  was  out  just  then,  but 
would  possible  be  in  soon.  I  stated  to  Mr.  Cone 
what  I  would  like  to  see  Mr.  Gerard  for,  and 
I  told  him  my  conversation  with  Mr.  Gerard  at 
my  office,  and  what  be  had  said  to  me  about 
Mr.  Gutman  farming  the  land  and  crops,  and 
so  forth,  and  Mr.  Cone  also  praised  Mr.  Gut- 
man very  highly  and  seemed  to  think  he  was 
one  of  the  best  customers  they  had  sold  land 
to:  •  •  •  bat  Mr.  Cone  said:  'Mr.  Gerard 
is  Dandling  this  matter.  You  take  the  matter  up 
with  him,   and  whatever  he  does  wiU  be  all 
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right.'  •  •  *  Later  I  telephoned  from  th« 
Klamath  Lumber  Company's  office  to  Mr.  Ger- 
ard. He  was  in  tbe  Co-operatiie  Land  Com- 
pany's office  and  asked  him  about  tbe  order. 
Ue  says:  'Mr.  Gutman  has  gone  home,  and 
we  have  not  decided  just  what  we  will  do.  We 
have  quotations  from  the  Merced  Lumber  Com- 
pany just  tbe  same  as  yours,  15  cents  per  crate, 
bat  I  will  try  to  favor  yon  with  the  business. 
I  will  turn  it  your  way  if  I  can.  I  am  going 
out  to  see  Mr.  Gutman  to-murrow  morning,  and 
1  will  let  you  know  after  i  return.'  in  tbe 
afternoon  of  the  following  day  Mr.  Gerard  call- 
ed me  up  on  tbe  telephone  and  says,  'Mr.  Uoatt, 
you  can  ship  a  car  load  of  sweet  potato  crates 
to  Mr.  Gutman  at  Livingston.  1  asked  him  how 
many  I  should  ship,  and  told  bim  that  '3,U0O 
would  make  a  minimum  car,  but  we  usually 
ship  3,500  to  4,000  crates  to  a  car;'  and  hf 
said,  'Ship  4,000 ;'  that  he  would  probably  want 
more  than  that.  *  *  *  I  ordered  tbe  crates 
by  telephone  from  Sonora,  and  they  were  ship- 
ped, and  when  the  30  days  had  expired,  possi- 
bly a  few  more,  I  went  to  Gerard  and  told  him 
that  tbe  time  was  up,  and  that  I  would  like  to 
have  our  money.  'Well,'  he  says,  'I  will  see 
Mr.  Gutman  in  a  day  or  two;  I  don't  think 
he  has  any  returns  or  there  has  been  any  re- 
turns on  the  shipment  of  sweet  potatoes.'  I 
said,  'All  right ;'  and  in  a  few  days  after  that  I 
saw  bim  again,  and  he  made  the  same  excuse; 
and  I  said:  'Mr.  Gerard,  i  need  my  money  and 
have  to  pay  for  those  crates.  ¥ou  pay  me,  and 
then  you  can  get  your  money  from  Mr.  Gutman. 
I  understand  you  get  a  portion  of  tbe  crop  any- 
way, and  you  can  secure  yourself.  He  is  a 
stranger  to  me,  and  I  am  looking  to  you  for 
my  money,  and  not  to  Mr.  Gutman.  'All  right,' 
he  said,  'we  will  soon  get  that  adjusted.'  •  •  • 
I  never  presented  any  bill  to  Mr.  Gutman  in  the 
matter ;  never  went  to  see  bim.  I  make  out  all 
tbe  bills  in  the  office.  I  never  wrote  to  bim. 
I  made  no  attempt  to  collect  from  Mr.  Gutman, 
because  I  bad  an  agreement  with  the  Co-opera- 
tive Company  peonle,  with  Mr.  (Gerard,  and 
I  did  not  look  to  Mr.  Gutman  at  oil.  The  rea- 
son I  entered  up  the  bill  in  my  book  against 
Gutman  is  that  Mr.  Gerard  told  me  to  ship  the 
shucks  to  Gutman.  *  *  *  I  thought  they 
were  all  in  a  sense  parties  to  the  deal,  because 
Mr.  Gerard  had  explained  to  me  th'it  the  money 
— they  bad  the  handling  of  tbe  money  from  the 
crops  to  some  extent  at  least — and  1-  expected 
that  if  there  was  anything  due  from  Mr.  Gut- 
man they  would  collect  it,  and  of  course  they, 
being  obligated  to  me  for  the  payment,  wonld 
pay  me.  It  was  not  my  idea  that  I  was  selling 
to  both  of  them.  I  understood  that  1  was  sell- 
ing to  the  Co-operative  Land  Company  for  Mr. 
Gutman." 

It  would  be  difficult  to  select  more  apt 
language  than  the  foregoing  to  express  an 
agreement  of  sale  to  the  defendant  The 
contract  was  made  entirely  with  Mr.  Gerard, 
who  assumed  to  represent  appellant  Mr. 
Routt  declared  that  "It  yon  people  (refer- 
ring to  defendant)  will  pay  me,  we  will  give 
you  the  time;"  and  Gerard  thereupon  said, 
"That  Is  all  right;  we  will  do  that"  Fur- 
thermore it  appears  that  Routt  understood 
that  he  was  selling  to  the  Co-operative  Land 
&  Trust  Company,  and  that  he  looked  en- 
tirely to  it  for  payment  It  thus  appears 
that  the  creditor  parted  with  value  and  en- 
tered into  the  obligation  in  terms  and  un- 
der circumstances  such  as  to  render  defend- 
ant not  simply  the  principal  debtor  but  the 
only  debtor  in  the  case. 

It  Is  eaually   plain  tliat,  according  full 
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credit  to  the  testimony  of  Mr. .  Routt,  no 
question  of  guaranty  would  arise. 

[2]  The  only  other  consideration  remain- 
ing aa  to  the  obligation  of  defendant  to  pay 
the  purchase  price  of  the  crates  involves  the 
authority  of  Gerard  to  make  the  contract  for 
defendant.  There  Is  no  doubt,  however,  that 
Cone  had  full  power  In  the  premises,  and 
bis  statement  to  Routt  would  bind  the  com- 
pany and  preclude  any  denial  of  Gerard's 
authority  after  plalntifF,  In  rellanoe  upon  It, 
had  sold  the  crates. 

In  view  of  the  foregoing,  we  do  not  see 
how  It  can  be  seriously  argued  that  the  evi- 
dence Is  Insufficient  to  support  the  conclu- 
sion that  the  crates  were  sold  to  defend- 
ant ;  that  It  promised  to  pay  for  them ;  and 
that  upon  such  promise,  plaintiff  relied  In 
delivering  said  property. 

[S]  The  alleged  errors  In  the  admission 
and  rejection  of  testimony  are  hardly  of  suf- 
ficient gravity  to  merit  spedflc  notice.  It 
was  proper  for  plalntlft  to  show  that  Gat- 
man  was  in  Oregon  In  explanation  of  the 
circumstance  that  he  was  not  called  as  a 
witness.  Besides,  the  fact  sufflclently  appear- 
ed without  objection. 

[4]  The  following  question  was  asked  of 
Mr.  Routt: 

"And  aa  president  of  the  corporatioD,  aa  the 
manager  of  the  plaintiff  in  this  action,  Mr. 
Routt,  did  you  have  any  agreement  with  the 
defendant  in  this  action  in  the  year  19097" 

.  Technically  speaking,  the  question  prob- 
ably was  objectionable,  but  the  answer  was 
entirely  without  prejudice,  as,  from  the  facts 
testified  to  by  the  witness,  the  conclusion 
necessarily  followed  that  the  agreement  was 
with  defendant,  and  said  testimony  made  it 
obvious '  that  such  was  the  opinion  of  the 
witness. 

[S,  t]  We  can  see  no  valid  objection  to  this 
instruction,  given  by  the  court  on  request  of 
plaintiff : 

"Plaintiff  brings  this  action  to  obtain  a  judg- 
ment against  defendant  for  the  sum  of  $6(0, 
alleged  to  be  due  plaintiff  from  defendant  for 
the  sale  of  4,000  sweet  potato  crates,  for  which 
plaintiff  alleges  defendant  promised  to  pay; 
that  defendant  promised  to  pay  it  at  the  rate 
of  16  cents  per  crate,  no  part  of  which  sum 
plaintiff  alleges  has  ever  been  paid." 

It  was  proper  for  the  court  thus  to  state 
the  nature  of  the  action  although  it  Is  quite 
probable  that  the  Jury  had  already  been  fully 
advised  of  the  claim  of  each  party.  There 
could  be  no  reasonable  apprehension  that  any 
sensible  man  would  fall  to  understand  that 
the  term  "sale"  implied  a  "delivery"  of  the 
property.  Besides,  there  was  no  controversy 
as  to  the  delivery  of  the  crates;  the  only 
question  being  as  to  whom  they  were  sold. 

[7]  The  instruction  as  to  an  original  obli- 
gation and  the  principal  debtor  is  substan- 
tially In  the  language  of  section  2794  of  the 
Civil  Code  and,  as  a  principle  of  law,  is  un- 
objectionable. That  it  embodied  the  theory 
of  plaintiff  as  to  the  character  of  the  trans- 
action in  question  cannot  be  doubted,  and  that 


there  was  evidence  to  support  that  theory  has 
already  appeared.  It  is  well  settled,  of 
course,  that  either  party  has  the  right  to 
have  an  instruction  given  to  the  jury,  based 
upon  his  theory  of  the  case,  if  there  is  any 
evidence  to  support  it  Buckley  v.  Silverberg, 
113  Cal.  673,  45  Pac.  804. 

[I,  f  ]  We  think  it  is  plain  enough  to  what 
fiict  the  court  referred  In  this  instruction: 

"If  you  are  satisfied  from  all  of  the  evidence 
adduced  In  this  case  that  the  pronise  of  de- 
fendant, if  any  was  made,  was  an  original  prom- 
ise to  pay  for  the  crates  and  not  a  cunditional* 
one,  I  charge  you  It  is  your  duty  to  find  that 
fact  In  favor  of  plaintiff  in  this  action." 

It  could  hardly  be  understood  as  meaning 
otherwise  than  an  instruction  to  find  that  the 
promise  of  defendant  was  "an  original  prom- 
ise to  pay  for  the  crates,"  if  the  jury  were 
satisfied  from  the  evidence  that  an  original 
promise  was  made  by'  defendant  This  was 
the  Important  Issue  in  the  case,  and  while 
the  instruction,  embodying,  as  it  does,  such 
a  truism,  was  not  necessary,  it  could  have 
done  no  harm.  It  may  be  said  In  this  con- 
nection that  the  distinction  between  a  guar- 
anty and  an  original  promise  was  fully  set 
forth  in  instmcticms  given  by  request  of  de- 
fendant, and  nothing  was  left  uncertain  as 
to  the  meaning  of  those  terms. 

[10, 11]  As  we  view  it,  the  only  ground  for 
plausible  criticism  as  to  the  instructions  is 
afforded  by  this  direction : 

"The  fact  that  the  crates  in  question  were 
furnished  to  Gatman  by  the  plaintiff  is  not  of 
itself  absolutely  suHicient  to  show  conclusively 
that  the  promise  of  defendant,  if  any  were  made, 
was  a  conditional  one." 

As  to  the  statement  of  ffeict  in  the  first 
part  of  the  instruction,  it  may  be  said  that 
there  was  no  dispute  that  the  crates  were 
"furnished"  to  Gutman.  They  were  shipped 
to  him  for  use  on  the  land  that  he  had  pur- 
chased from  appellant  In  fact,  it  was  the 
contention  of  defendant  throughout  the  trial, 
not  only  that  the  crates  were  furnished  to 
Gutman,  but  that  he  alone  was  liable  for  the 
purchase  price.  The  reference  to  said  cir- 
cumstance as  a  fact  could  not  therefore  be 
prejudicial,  independent  of  the  consideration 
that  said  fact  was  favorable  to  appellant. 
It  is  true  alao,  as  a  matter  of  law,  that  said 
fact  was  "not  of  itself  absolutely  sufficient 
to  show  conclusively  that  the  promise  of  de- 
fendant, if  any,  was  a  conditional  one."  If 
"absolutely  condusire,"  all  the  foregoing  dis- 
cussion would  be  idle,  as  no  other  altemaflve 
would  have  been  left  the  lower  court  but  to 
direct  a  verdict  for  defendant.  The  truth 
is,  of  coarse,  tliat  said  fact  was  a  circum- 
stance to  be  considered  by  the  jury  in  deter- 
mining whether  defendant  was  primarily  li- 
able for  the  purchase  price  of  the  crates, 
bat  it  is  not  at  all  conclusive  of  the  question. 

There  Is  more  reason  for  contending  that 
the  instruction  is  somewhat  argumentative, 
and  for  that  reason  should  have  been  omit- 
ted, but  it  is  entirely  apparent  from  the 
whole  charge,  full,  fair,  and  complete  aa  it 
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waa  in  its  entirety,  that  the  Jury  were  not 
misled  by  the  court  in  any  respect 

We  feei  satisfied  tliat  there  la  no  substan- 
tial merit  in  any  of  the  points  made  by  ap- 
pellant, and  the  Judgment  and  order  are  af- 
firmed. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


(25  Cal.  A.  714) 

ARENS  T.  UNITED  RAILROADS  OF  SAN 

FRANCISCO.     (Civ.  1370.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nor.  9,  1914.) 

1.  Appeal  and  Ebbob  ({  1002*)— Vebdict  on 
Cqnfucting  Evidence — Jubt. 

Where,  in  an  action  for  injuries  to  a  travel- 
er In  a  collision  of  a  street  car,  the  traveler  and 
his  companion  testified  that  the  car  gave  no 
signal  before  it  was  about  40  feet  away,  rapid- 
ly approaching,  and  the  car  men  testified  that 
the  usual  signals  were  given,  there  was  a  con- 
flict in  the  evidence  on  the  issue  of  signals,  so 
that  the  finding  of  the  trial  court  would  not 
be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  8935-3937;  Dec.  Dig.  | 
1002.*] 

2.  COTTBTB  (8  91*>— CoiiTBOLUKO  DECISIONS- 
DECISIONS  OF  SUFBEME  CoUBT. 

A  decision  of  the  Supreme  Court  on  the 
law  of  the  road  and  last  clear  cbance  by  street 
car  men  to  avoid  collisions  with  travelers  is 
conclusive  on  a  District  Court  of  Appeal,  where 
the  facts  in  the  two  cases  are  almost  exactly 
identical. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  f§  313,  826,  826;   Dec.  Dig.  f  91.»] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  3.  Murasky, 
Judge. 

Action  by  Albert  J.  Arena  against  the  Unit- 
ed Railroads  of  San  Francisco.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Wm.  M.  Abbott  and  Wm.  M.  Cannon,  both 
of  San  Frandaco  (Kingaley  W.  Cannon,  of 
San  Francisco,  of  counsel),  tor  appellant 
Sullivan  &  Sullivan  and  Theo.  J.  Roche,  all  of 
San  Francisco,  for  respondent 

RICHARDS.  J.  This  Is  an  action  brought 
to  recoTer  damages  for  personal  injuries  sus- 
tained by  the  plaintift  as  the  result  of  a  col- 
lision between  his  wagon,  upon  which  at  the 
time  the  plaintiff  was  riding,  and  a  street  car 
of  the  defendant  being  operated  by  its  em- 
ployes on  Twenty-Fourth  street,  in  the  city 
of  San  Francisco. 

The  evidence  showed  that  on  the  llth  day 
of  October,  1906,  about  2:30  o'clock  in  the 
afternoon,  the  plaintiff  was  driving  his  one- 
horse  wagon  on  Douglass  street  in  that  city, 
and  turned  into,  and  proceeded  easterly  along 
and  down,  Twenty-Fourth  street  which  at 
that  point  has  a  considerable  downward 
grade.  The  latter  street  was  at  that  time  in 
the  course  of  improvement  and  its  sides 
were  so  torn  up  in  preparation  for  bituminiz- 
Ing  as  to  leave  the  only  available  place  for 


driving  the  space  occupied  by  the  tracks  of  the 
defendant  When  the  plaintiff  turned  into 
Twenty-Fourth  street  he  looked  up  the  street 
and  saw  the  car  of  the  defendant  which  trav- 
erses that  street  standing  at  the  top  of  the 
grade,  which  is  also  the  terminus  of  the  car 
line.  According  to  the  plaintiffs  testimony  his 
attention  was  next  directed  to  the  car  by  his 
companion,  and  be  then  observed  it  within 
about  40  feet  of  his  wagon,  coming  rapidly 
down  the  hill.  There  is  a  conflict  in  the  evi- 
dence as  to  whether  any  bell  was  rung  or  other 
signal  given  before  the  plaintiff  thus  observed 
the  car ;  both  the  plaintiff  and  his  companion 
asserting  that  they  heard  no  such  signal,  whUe 
the  employes  In  charge  of  the  car  asseverate 
that  the  usual  signal  was  rung  all  the  way 
down  the  hill.  The  plaintiff,  upon  discover- 
ing the  approaching  car,  undertook  to  turn 
out  sufficiently  to  permit  It  to  pass,  but  fail- 
ed or  was  unable  to  do  so  in  time,  and,  his 
wagon  being  struck  by  the  car,  he  was  thrown 
out  and  injured. 

Upon  the  trial  of  the  case  before  the  court 
without  a  Jnry  the  court  found  that  the  de- 
fendant was  guilty  of  negligence  in  the  re- 
spects averred  in  the  complaint  and  that 
the  plaintiff  was  not  guilty  of  contributory 
negligence,  and  it  thereupon  rendered  Judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of 
$2,000,  from  which  Judgment  and  from  the 
order  of  the  court  denying  a  new  trial,  the 
defendant  appeals. 

[1]  The  first  proposition  Insisted  upon  by 
the  appellant  is  that  the  finding  of  the  court 
that  the  defendant  was  guilty  of  negligence 
in  approaching  the  plaintiff  at  too  high  a  rate 
of  speed  is  not  sustained  by  the  evidence  in 
the  case.  Counsel  for  the  appellant  argues 
at  some  length  and  with  much  force  that  the 
evidence  upon  the  point  is  not  suffldently  in 
conflict  for  the  application  of  the  familiar 
rule.  We  think,  however,  that  a  careful  read- 
ing of  the  record  shows  that  counsel's  zeal 
has  led  him  into  error  in  this  respect,  and 
that  the  proofs  of  the  plaintiff  show  suffi- 
ciently that  the  car  was  proceeding  at  a  more 
rapid  rate  down  the  hill  toward  the  plaintiff 
in  plain  view,  and  with  only  a  limited  area  in 
which  to  turn  aside  and  avoid  the  collision, 
than  its  operator  should  have  gone,  and 
hence  that  the  finding  of  the  conrt  in  this 
respect  is  Justified  by  the  proofs  in  the  case. 

We  think  also  that  the  same  Is  true  with 
respect  to  the  finding  as  to  the  warning  sig- 
nals given  or  neglected  to  be  given.  There  is 
a  sufficient  conflict  in  this  respect  to  require 
the  application  of  the  rule  that  the  finding  of 
the  trial  conrt  will  not  be  disturbed. 

[2]  The  court  also  found  in  favor  of  th» 
plaintiff  upon  the  issue  of  contributory  negli- 
gence; and  upon  this  branch  of  the  case 
counsel  for  both  parties  have  presented  elab- 
orate arguments,  citing  many  authorities 
dealing  with  the  law  of  the  road  and  the  "last 
clear  chance"  of  avoiding  the  collision.    We 
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are  of  tbe  opinion,  however,  that  the  Supreme 
Court  of  this  state  has  relleTed  this  court  of 
the  ne<%sslty  of  an  exhaustive  review  of  the 
cases  cited  by  respective  counsel  herein  by  Its 
recent  decision  in  the  case  of  O'Connor  v. 
United  RaUroads  of  San  Francisco,  141  Pac. 
809.  This  was  a  case  almost  exactly  Identical 
with  the  case  at  bar,  and  in  which  counsel 
for  the  respective  parties  were  the  same,  and 
in  which  also  practically  the  same  line  of 
authorities  was  cited  and  relied  upon  on  each 
side.  The  law  laid  down  by  the  Supreme 
Court  as  controlling  that  case  must  be  re- 
garded by  this  court  as  controlling  this  one 
In  every  essential  particular  relied  upon  by 
the  appellant  herein. 

It  follows  that  the  Judgment  and  order 
denying  a  new  trial  must  be,  and  they  are 
hereby,  affirmed. 

We  concur:  LBNNON,  P.  J.;  KERRI- 
GAN, J.  ___ 

(26  Cal.  A.  TU) 
HATFIELD  t.  PEOPLE'S  WATER  CO. 
(Civ.  1377.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nov.  9, 1914.) 

1.  Watxbs  and  Watkb  Coubseb  (f  201*)  — 
Public  Sebvice  Cobpobations— Rates  fob 
Wateb. 

A  public  service  corporation  sapplying  wa- 
ter to  the  inhabitants  of  a  city  must  furniao  wa- 
ter on  tbe  payment  or  tender  of  the  established 
legal  rates. 

WKd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  275 ;    Dec.  Dig.  { 
201.*] 

2.  Watebs  and  Wateb  Coubbes  ({  203*)  — 
PuBiao  Sebvice  Cobfobations  —  Rates  — 
Actions— Pleadings. 

A  complaint.  In  an  action  against  a  water 
company  for  charging  excessive  water  rates, 
which  alleges  that  the  city  council  fixed  water 
rates  for  a  year,  commencing  July  1st,  that  dur- 
ing the  following  six  months  plaintiS  was  fur- 
nished water  by  the  predecessor  in  interest  of 
the  company  and  charged  an  excessive  rate, 
that  subsequent  to  the  charging  and  collecting 
of  the  excessive  rate,  the  company,  as  succes- 
sor In  interest,  continuously  attempted  to  col- 
lect rates  in  excess  of  the  rate  fixed  by  tbe  coun- 
cil each  year  thereafter  and  during  the  present 
year,  and  threatens  to  and  will,  unless  restrain- 
ed, refuse  to  supply  water  to  plaintiS  until  the 
rate  demanded  is  paid,  states  no  cause  of  action 
as  against  a  demurrer,  for  failing  to  allege  tbe 
establishment  by  the  dty  of  legal  rates  for  the 
time  specified. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {{  289,  290-299; 
Dec.  Dig.  I  203.»] 

8.  Watebs  and  Wateb  CotiBSEa  (t  188*)  — 
Public  Sebvice  Cobpobation  —  Exacting 
Excessive  Wateb  Chabqes— Effect. 

A  violation  by  a  public  service  corporation 
supplying  water  of  Const,  art.  14,  {{  1,  2,  pro- 
hibiting the  collection  by  public  service  corpora- 
tions of  a  rate  for  water  in  excess  of  that  fixed 
by  a  city  council,  does  not,  ipso  facto,  worlc  a 
forfeiture  of  the  works  and  franchises  of  the 
corporation,  and  It  may  thereafter  collect  some 
charges  for  supplying  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  287,  288;  Dec. 
Dig.  i  188.*1 


Appeal  from  Superior  Court,  Alamed* 
County;   Wm.  H.  Waste.  Judge. 

Action  by  WllUam  M.  Hatfield  against  tb» 
People's  Water  Company.  From  a  Judgment 
for   defendant,   plaintiff  appeals.     Affirmed. 

See,  also,  144  Pac.  300. 

R.  M,  F.  Soto,  of  San  Frandsoo,  H.  A.  Lntt- 
reU  and  Milton  Shepardson,  both  of  Oakland, 
for  appellant  McKee  &  Tashelra,  of  Oak- 
land, for  respondent 

LENNON,  P.  J.  This  la  an  appeal  from  a 
Judgment  entered  in  favor  of  the  defendant 
after  the  refusal  of  the  plaintiff  to  amend' 
his  complaint  In  compliance  with  an  order  of 
the  court  below  sustaining  the  defendant's 
demurrer.  Plaintiff's  cause  of  action  is  based 
upon  an  alleged  violation  by  the  defendant  of 
those  constitutional  provisions  (Const,  art 
14,  K  1,  2),  which  prohibit  the  collection  by 
a  public  service  corporation  of  a  rate  for  wa- 
ter in  excess  of  that  fixed  by  a  city  council. 
The  action  is  for  damages,  and  the  prayer  of 
the  complaint  is  for  an  injunction  restrain- 
ing the  defendant  from  shutting  off  the  plain- 
tifTs  water  supply  and  prohibiting  the  collec- 
tion of  any  rate  whatsoever  from  the  plain- 
tiff. 

[1,2]  The  demurrer  was  properly  sustain- 
ed. The  complaint  in  part  and  in  substance 
alleges  that  the  plaintiff  la  the  owner  of  cer- 
tain premises  in  the  city  of  Oakland ;  that 
the  dty  council  passed  a  resolution  fixing 
water  rates  for  the  year  commencing  July  1, 
1906;  that  during  the  six  months'  period 
from  July  1,  1906,  to  January  2,  1907,  he  was 
furnished  water  by  the  Contra  Costa  Water 
Company,  the  predecessor  in  interest  of  the 
defendant,  and  charged  at  the  rate  of  $2.30 
per  month ;  that  by  the  resolution  of  the  city 
council  fixing  water  rates  only  $1.69%  per 
mouth  could  be  lawfully  charged  and  col- 
lected, and  that  therefore  the  plaintiff  bad 
paid  for  water  served  to  him  during  the  six 
months  mentioned  an  excess  rate  aggregating 
tbe  sum  of  $3.62;  that  subsequent  to  the 
charging  and  collecting  of  such  excess  rate 
the  defendant,  as  the  successor  in  interest  of 
the  Contra  Costa  Water  Company,  has  been 
continuously  attempting  to  collect  "rates  of 
compensation  in  excess  of  the  rate 'fixed  by 
s^id  council  each  year  thereafter  and  dur- 
ing the  present  year,"  and  that  said  defend- 
ant "during  the  present  year"  threatens  to 
and  will,  unless  restrained,  refuse  to  supply 
the  plaintiff  with  water  until  he  pays  the 
rate  demanded.  Undoubtedly  it  was  the  duty 
of  the  defendant  to  furnish  the  plalntifl  with 
water  upon  the  payment  or  tender  of  the  es- 
tablished legal  rates,  and  clearly,  therefore, 
the  fact  of  the  establishment  of  those  rates 
was  an  Indispensable  element  of  the  plain- 
tier's  cause  of  action.  It  will  be  noted  that 
the  plaintlfTa  complaint,  does  not  allege  that 
the  city  council,  subsequent  to  the  year  In 
which  the  alleged  excess  was  charged  and 
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collected  ever  passed  a  resolution  announcing 
the  rates  tor  the  succeeding  years,  and  fur- 
thermore it  Is  Impossible  to  ascertain  from 
the  allegations  of  the  complaint  what,  if  any, 
were  the  fixed  legal  rates  for  those  years. 
The  general  allegation  of  the  complaint  that 
"during  the  last  three  years  and  more"  the 
defendant  has  been  attempting  to  collect 
rates  In  excess  of  the  rates  fixed  each  year, 
without  specifying  what  such  fixed  rates 
were,  is  a  mere  conclusion  of  the  pleader, 
which  cannot  be  availed  of  to  initiate  and 
Invite  an  issue  of  fact. 

[S]  The  complaint  does  not  state  a  cause 
of  action  sufficient  to  support  a  Judgment  en- 
Joining  the  defendant  from  making  and  col- 
lecting any  water  rate  at  all  for  water  served 
to  the  plaintiff  subsequent  to  the  alleged 
collection  of  the  excess  rate  from  the  plain- 
tiff. On  this  phase  of  the  case  It  is  the  plain- 
tiff's contention  that  the  mere  charging  and 
collecting  as  alleged  of  a  rate  for  water  In 
excess  of  the  rate  permitted  by  the  Constitu- 
tion Ipso  facto  operated  as  a  forfeiture  of  the 
works  and  franchises  of  the  defendant,  and 
that,  therefore,  the  right  thereafter  to  col- 
lect any  rate  at  all  should  be  denied  the  de- 
fendant The  contention  was  by  this  court 
In  effect  decided  adversely  to  the  plaintiff  in 
the  case  of  Hatfield  v.  Pe<^]e's  Water  Co., 
144  Pac.  300,  where  it  was  held  that  "the 
identical  conduct  complained  of  in  the  pres- 
ent case  did  not  ipso  facto  operate  to  produce 
a  forfeiture  of  the  works  and  franchises  of 
the  defendant.  If  we  were  correct  in  the  con- 
clusion reached  in  the  case  cited,  it  follows 
that  the  complaint  in  the  present  case  does 
not  state  a  cause  of  action  sufficient  to  sup- 
port an  injunction  prohibiting  the  defendant 
from  charging  and  collecting  any  water  rate 
whatsoever  upon  the  theory  that  Its  right 
to  do  so  expired  with  the  forfeiture  of  its 
franchises  and  works. 

The  order  appealed  from  is  affirmed. 

We  concur:  KERRIGAN,  J.;  RICH- 
ARDS, J. 

(25  Cal.  A.  70«)  ^°™°* 

PABBY  T.  AMERICAN  MOTORS  CALIFOR- 
NIA CO.     (Civ.  1366.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nov.  9,  1914.) 

1.  Pbircipai.  and  Aokht  (|  87*)— Exclttsivk 
AoENCT  OoifTBACT— Commission— Sales  ait- 
XB  Termination  of  Aoenot. 

Under  an  exclusive  agency  contract  enti- 
tling the  agent  to  a  commission  on  all  auto- 
mobiles sold  within  a  certain  territory,  the  agent 
was  not  entitled,  in  the  absence  of  bad  faith,  to 
a  commission  on  a  sale  made  after  terminatioD 
of  the  contract,  tbougb  the  agent,  during  the  life 
of  the  contract,  had  made  an  nnsuccessful  at- 
tempt to  sell  a  car  to  the  same  purchaser. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  204;   Dec.  Dig.  §  87.*] 

2.  Pbincipal  and  Aoent  ({  87*)— Exclusive 
Aoenct  Contract— C!ommis8I0N, 

That  such  agent,  by  selling  a  car  during 
the  life  of  the  contract,  had  caused  the  purchaser 


to  l)ecome  acqnainted  with  the  principal  did  not 
entitle  the  agent  to  commission  on  cars  sold  by 
the  principal's  successor,  after  termination  of 
the  agency,  to  such  purchaser's  father. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  i  204 ;  Dec.  Dig.  {  87.*] 

3.  Pbincipal  and  Aoknt  (§  81*)— Exolubivk 
Aoenct  Contbact— Commission. 

Where  a  manufacturer  of  automobiles  gav« 
an  agent  the  exclusive  sale  of  its  cars  within  a 
given  county,  this  did  not  in  the  absence  of  any 
trade  usage  to  the  contrary,  entitle  the  agent  to 
a  commission  on  a  sale  made  by  the  manu- 
facturer wholly  outside  of  such  county  to  a  resi- 
dent thereof. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  U  194-214,  219,  223;  Dec. 
Dig.  i  81.  •] 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  M.  Finch,  Judge. 

Action  by  W.  J.  Parry  against  the  Ameri- 
can Motors  California  Company,  a  corpora- 
tion. From  Judgment  for  defendant  and  de- 
nial of  new  trial,  plaintiff  appeals.    Affirmed. 

Langan  &  Mendenltall,  of  Hay  ward,  for  ap- 
pellant Street  &  Street,  of  Oakland,  tat 
respondeat 

RICHARDS,  J.  This  is  an  action  to  re- 
cover 12,400,  and  interest  thereon,  for  com- 
missions alleged  to  be  due  the  plaintiff  upon 
sales  of  automobiles. 

On  May  26, 1911,  the  San  Francisco  branch 
of  the  American  Motors  Company,  by  agree- 
ment in  writing,  appointed  the  plaintiff  and 
one  F.  B.  Romie  its  exclusive  representatives 
for  Alameda  county  for  the  sale  of  the  "Amer- 
ican" automobile,  under  the  terms  of  which 
appointment  it  is  claimed  that  the  San  Fran- 
cisco branch  of  the  American  Motors  Com- 
pany and  the  defendant  became  indebted  to 
said  Romie  and  plaintiff  in  the  sum  of  $2,400. 
Subsequently,  and  prior  tA  the  commencemmt 
of  this  action,  defendant  took  over  the  busi- 
ness of  the  San  Francisco  branch  of  the 
American  Motors  C!ompany  and  assumed  all 
its  liabilities.  Prior  to  the  commence- 
ment of  this  suit  F.  E.  Romie  assigned  to 
plaintiff  his  Interest  in  the  allegM  demands 
of  Parry  and  himself  against  the  San  Fran- 
cisco branch  of  the  American  Motors  Com- 
pany and  defendant  The  findings  of  the 
trial  court  were  against  the  plaintiff,  and 
Judgment  accordingly  went  in  favor  of  the 
defendant  The  appeal  is  from  the  Judgment 
and  from  an  order  denying  plaintiff's  motion 
for  a  new  trial. 

The  contract  upon  which  the  action  is  based, 
and  which  was  entered  into  by  the  assignor 
of  the  defendant  as  party  of  the  first  part 
and  the  plaintiff  and  his  assignor  as  {Arties 
of  the  second  part  provides,  among  other 
things,  OS  follows: 

"First.  We  hereby,  appoint  second  parties  as 
our  ezclasive  Belling  representative  for  Alameda 
county,  state  of  California,  for  the  purposes  of 
handling  American  cars  therein,  ana  we  agree: 

"Second.  To  aflow  said  second  parties  a  dis- 
count of  15%  from  the  regular  current  catalogue 
list  price  for  the  various  models  of  cars  mann- 
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factured  hj  the  American  Motors  Company  at 
Indianapolis,  Indiana,  said  price  to  be  f.  o.  b. 
the  factory.    »    •    * 

"Fourth.  In  view  of  the  fact  that  the  above 
territory  lies  so  close  to  San  Francisco,  it  might 
be  deemed  expedient  at  times  for  some  of  the  sell- 
ing force  of  the  first  party  to  enter  into  said  terri- 
tory and  make  a  sale  therei]^  in  which  case  second 
parties  are  to  receive  7^%  commission  on  said 
sale,  provided  same  is  made  at  regular  retail 
price  established  by  the  factory.  In  case  a  sale 
18  made  at  a  less  price  the  commission  payable 
to  second  parties  snail  be  agreed  upon  specially 
each  time  in  advance  of  any  such  sale.    *    *    * 

"Seventh.  To  allow  said  second  parties  the 
privileges  of  selling  in  open  territory  whenever 
possible." 

The  regular  retail  price  of  the  three  types 
of  cars  Involved  here  was  agreed  at  the  trial 
to  be  as  follows:  The  50  H.  P.  car,  |4,250; 
the  1912  model,  30  H.  P.  car,  |2,400,  and  tlie 
1913  model,  30  H.  P.  car,  $2,475.  It  la  also 
admitted  that  the  defendant  and  bis  pred- 
ecessor sold  to  residents  of  Alameda  county 
during  the  term  of  plaintifTs  contract,  as 
follows:  To  Herman  Hess,  a  50  H.  P.  oar, 
for  13,583.95,  the  retail  price  being  $4,250; 
to  W.  S.  Heywood,  a  50  H.  P.  car,  for  $2,785.- 
32,  the  retail  price  being  $4,250 ;  to  Stanley 
Oanne,  a  50  H.  P.  car,  for  $3,048.13,  the  retail 
price  being  $4,250 ;  to  K.  L.  Brock,  a  80  H.  P. 
car,  for  $2,166.60,  the  retail  price  being  $2,- 
400. 

[1]  The  plaintur  and  his  assignor  also 
claimed  to  have  sold  Mrs.  O.  E.  Gllman  a 
30  H.  P.  oar,  of  the  model  1913,  for  the  regu- 
lar retail  price  Concerning  this  transaction. 
It  seems  that  during  the  absence  of  Mr.  Oil- 
man from  home  the  plaintiff  called  on  Mrs. 
Gilman  end  bad  her  sign  a  contract  for  the 
purchase  of  a  car.  When  Mr.  Gllman  re- 
turned and  learned  what  had  occurred  he 
told  the  defendant  company  that  the  contract 
bed  been  entered  Ihto  without  his  consent, 
that  therefore  he  would  have  absolutely  noth- 
ing to  do  with  it,  and  that  he  would  not  take 
an  American  car  under  any  conditiona  No 
car  was  sold  to  Mrs.  Oilman.  About  three 
months  after  the  termination  of  the  plaintiff's 
contract,  however,  the  defendant  persuaded 
Mr.  C.  B.  Gilman  to  boy  a  car.  There  Is  no 
intimation  In  the  record  that  the  contract 
of  purchase  was  entered  Into  after  the  ex- 
piration of  the  agency  with  the  view  of  af- 
fecting the  question  of  commissions. 

[2]  Two  cars  were  sold  by  the  defendant's 
predecessor  to  Herbert  Von  Loan,  one  for 
$2,016.45  and  the  other  for  $2,036.55  the  re- 
tail price  of  each  being  $2,400.  The  plaintiff 
and  his  assignor  had  sold  B.  Von  Loan  a  oar 
prior  to  tliis  sale,  and  it  was  through  that 
transaction  that  he  became  acquainted  with 
the  San  EYandsco  concern.  Thereafter,  de- 
siring to  help  his  son,  Herbert  Von  Loan, 
to  establish  himself  in  business.  Yon  Loan 
and  bis  son  called  at  the  San  BYancisco  es- 
tablishment, with  the  Tlew  of  purchasing 
two  cars  and  of  getting  the  agency  of  the 
American  car  for  Modoc  county,  where  they 
lived.  After  some  negotiations  the  cars  were 
sold  to  Herbert  Von  Loan  under  his  regular 


agency  contract  and  paid  for  by  his  father. 
In  any  event,  the  Von  Loans  were  not  res- 
idents of  Alameda  county,  and  the  evidence 
does  not  show  that  the  sales  were  effected 
through  the  efforts  of  the  plaintiff  and  bis 
assignor. 

It  was  stipulated  at  the  trial  of  the  case 
by  counsel  for  the  plaintiff  that  no  agre^ 
ment  was  made  between  the  parties  here  con- 
cerned as  to  the  commission  which  plaintiff 
and  Romie  should  receive  on  account  of 
sales  of  cars  sold  in  San  Francisco  by  de- 
fendant and  his  predecessor  to  residents  of 
Alameda  county  at  a  price  less  than  the 
regular  retail  price  established  by  the  fac- 
tory. 

Plaintiff  claims  that  the  evidence  does  not 
support  the  findings,  and  the  main  points  ar- 
gued in  the  briefs  are:  (1)  Are  sales  made  to 
residents  of  Alameda  county,  but  negotiated 
outside  of  the  county,  within  the  terms  of  the 
agency?  and  (2)  if  they  are,  does  the  contract 
of  agency  fix  a  commission  therefor? 

As  to  the  Oilman  transaction,  it  does  not 
appear  from  the  record  where  the  sale  was 
made,  but  even  if  it  were  made  in  Alameda 
county,  we  do  not  conceive  how  it  can  be  held 
that  plalntltt  is  entitled  to  recover  commis- 
sions for  tills  sale,  since  it  clearly  appears 
that  the  transaction  did  not  occur  during  the 
life  of  the  agency. 

As  to  the  cars  sold  to  Von  Loan,  from  the 
testimony  already  alluded  to,  it  must  be  held 
that  there  is  ample  evidence  to  sustain  the 
view  that  the  agents  were  not  the  moving 
cause  of  the  sale. 

[S]  As  to  the  remainder  of  the  sales.  It  ap- 
pears that  they  were  made  by  the  defendant 
or  Its  predecessor  at  San  Francisco  to  res- 
idents of  Alameda  county  and  for  less  than 
the  regular  retail  price.  As  to  these  plaintiff 
claims  that  under  the  terms  of  the  contract 
he  is  entitled  to  7%  per  cent  commission. 

The  contract  between  the  parties  reserved 
the  right  to  the  company  to  enter  Alameda 
county  for  the  purpose  of  selling  Its  cars 
therein,  and  provided  that  whenever  its  sell- 
ing force  should  enter  that  territory  and 
make  sales  of  cars  therein  at  the  regular  re- 
tail price  as  established  by  the  factory,  the 
agents  should  be  entitled  to  a  commission  of 
7%  per  cent.  The  contract,  however,  further 
provides  that  in  case  a  sale  is  made  at  a 
figure  less  than  the  regular  retail  price  the 
commission  payable  shall  be  agreed  ui>on  in 
advance  of  any  such  sale. 

The  evidence  as  to  the  sale  of  these  cars, 
however,  shows  that,  although  sold  to  res- 
idents of  Alameda  county,  the  sales  were  made 
In  San  Francisco.  It  is  not  shown  by  the 
plaintiff  that  In  order  to  effect  these  sales 
the  defendant's  representatives  or  employes 
entered  the  territory  of  the  plaintiff.  We 
think,  therefore,  that  sudi  sales  do  not  come 
within  the  terms  of  the  contract,  so  as  to  en- 
title the  plaintiff  to  a  commission  or  dis- 
count thereon.    This  was  the  rule  followed 
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by  tbe  Supreme  Coart  In  Haynes  Automobile 
Ca  V.  Woodlll  Automobile  Co.,  163  CaL  102, 
124  Pac.  717,  4  L.  B.  A.  (N.  S.)  971,  where  It 
is  said: 

"In  the  absence  of  any  trade  usage  to  the  con- 
trary, an  agent  to  whom  a  manufacturing  con- 
cern has  given  the  exclusive  sale  of  its  products 
within  a  given  territory  is  not  entitled  to  com- 
mission on  a  sale  made  by  the  manufacturer  out- 
side of  such  territory,  to  a  resident  thereof 

Similarly,  In  the  case  at  bar,  there  Is  no  ey- 
tdence  of  a  trade  usage,  or  that  a  person 
who  has  appointed  an  exclusive  agent  for  a 
given  territory  Is  thereby  prevented  from 
dealing  outside  of  the  limits  of  that  territory 
with  a  resident  thereol 

The  Judgment  and  order  are  afBrmed. 

We  concur:  LHNNON,  P.  J.;  KERRI- 
GAN, J. 

(26  C«l.  A.  686)  — =^ 

STERN,    School    Director,   t.   COUNCIL  OP 
CITY  OF  BERKELEY  et  al, 
(Civ.  1364.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nov.  7, 1914.) 

1.  MUWICIPAL  COBPOBATIONS  (i  58*)— OHAB- 
TEB— ETTECT   as   STAIK   LAW. 

A  charter  framed  and  adopted  pursuant  to 
Const  art.  11,  is  not  a  law  passed  by  a  munic- 
ipality, but  is  a  law  of  the.  state,  having  the 
same  force  and  effect  as  a  law  directly  enact- 
ed by  tbe  Legislature. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  145-147 ;  Dec.  Dig. 
I  58.*] 

2.  Statutes  (i  4*)— CowariTnTioN  as  LnnTA- 

TION  ON  POWIIB. 

The  state  Constitution  is  not  a  grant  of 
power,  but  rather  a  limitation  on  powers  of  the 
Legislature,  and  it  is  competent  for  the  Legisla- 
ture to  exercise  all  powers  not  forbidden  by  the 
state  and  federal  Constitutions  or  delegated  to 
the  general  government. 

(Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  i  3;  Dec.  Dig.  {  4.*] 

3.  Municipal  Cobpobations  (5  67*)— Char- 
TKB— Conflict  with  General  Laws. 

A  municipal  charter  framed  under  Const 
art  11,  may,  unless  prohibited  by  some  provi- 
sion of  the  (jonstitution  expressed  or  necessari- 
ly implied  therefrom,  contain  any  provision  not 
in  conflict  with,  or  covered  by,  general  laws  of 
the  state ;  hence  a  charter  provision  providing 
for  compensation  of  school  directors  in  further- 
ance of  the  general  law  relating  to  schools,  and 
not  forbidden  by  the  Constitution,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  144,  148;  Dec  Dig. 
i  57.»] 

4.  Municipal  Cobpobations  (J'  57*)- Chab- 
TEBs— Compensation  of  School  Dibbctobs 
—"Municipal  Ofticbb." 

A  provision  of  a  charter  framed  under 
Const  art  11,  providing  for  compensation  to 
city  school  directors,  is  not  invalid  on  the  theory 
that  such  provision  should  be  covered  by  gener- 
al laws  because  the  school  system  is  necessarily 
a  state  affair,  since  a  school  director  is  purely 
a  "municipal  officer,"  and  his  compensation  is 
exclusively  controlled  by  charter  provisions. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i{  144,  148;  Dec.  Dig. 
§  67.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Municipal  Officer.] 


5.  Statutes  (§  90*)— Special  Laws— Munic- 
ipal Charters— CoMPE.vsATioN  of  Officbb. 
Where  a  municipal  charter,  as  a  whole,  is 
germane  to  tbe  purpose  of  its  creation,  and  its 
various  sections  are  subordinate  to,  and  in  har- 
mony with,  the  fundamental  and  statutory  law, 
and  affect  all  persons  and  things  alike  in  the 
particulars  provided  for,  the  objection  that  such 
charter  or  any  provision  thereof  such  as  fixing 
compensation  of  school  directors  is  special  leg- 
islation under  (3onst  art.  4,  §  26,  subd.  28,  is 
not  tenable. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  98-100;    Dec  Dig.  {  00.»] 

Appeal  from  Superior  'Court,  Alameda 
County;  T.  W.  Harris,  Judge. 

Mandamus  proceedings  by  Herman  I.  Stem 
against  the  Council  of  the  City  of  Berkeley 
and  J.  Stltt  Wilson  and  others,  as  members 
of  the  Council.  From  a  Judgment  sustain- 
ing a  demurrer  to  an  alternative  writ,  peti- 
tioner appeals.  Reversed,  with  Instructions 
to  overrule  the  demurrer  and  require  re- 
spondents to  answer. 

Vincent  Surr  and  William  H.  Bryan,  both 
of  San  Francisco,  for  appellant  Redmond 
C.  Staats,  of  Berkeley,  for  respondents. 

LBNNON,  P.  J.  The  appellant  In  this  pro- 
ceeding Is  a  school  director  of  the  dty  of 
Berkeley.  He  sought  by  a  petition  for  writ' 
of  mandate  presented  to  the  superior  court 
of  Alameda  county  to  compel  tbe  respondents, 
as  members  of  the  city  council,  to  issue  to 
him  a  warrant  upon  the  city  treasury  for 
his  salary  as  school  director.  An  alternatlTe 
writ  was  Issued,  a  demurrer  to  which  was 
sustained  without  leave  to  amend;  and  this 
appeal  is  from  tbe  Judgment  thereupon  en- 
tered. 

(Petitioner's  daim  to  the  salary  in  contro- 
versy is  based  on  section  19  of  article  S  of 
the  charter  of  the  dty  of  Berkeley,  which 
provides  that: 

"Each  school  director  shall  receive  five  dol- 
lars for  each  regular  meeting  of  the  board  of 
education  which  he  shall  attend,  provided  that 
he  shall  not  receive  more  than  fifteen  dollara 
in  any  montb." 

The  question  here  Involved  is  the  validity 
of  this  provision,  considered  in  conjunction 
with  the  Constitution  of  the  state,  as  such 
Constitution  existed  prior  to  tbe  amendment 
in  October,  1911,  of  subdivision  2  of  section 
8^  of  article  11,  which  amendment  reads  as 
follows: 

(1)  "It  shall  be  comt>etent  in  all  charters 
framed  under  authority  given  by  section  8  of  ar- 
ticle 11  of  this  Constitution,  to  provide,  in  addi- 
tion to  those  provisions  allowable  by  this  Con- 
stitution and  by  the  laws  of  this  state,  as  fol- 
lows: *  *  *  (2)  For  the  manner  in  which, 
the  times  at  which,  and  the  terms  for  which  tbe 
members  of  boards  of  education  shall  be  elected 
or  appointed,  •  *  *  and  for  the  number 
which  shall  constitute  any  one  of  such  boards." 

This  subdivision,  as  amended  in  October, 
1911  (Stats.  1911,  p.  216G),  expressly  declares 
that  it  shall  be  competent  in  all  charters 
framed  under  authority  of  section  8  of  article 
11  of  tbe  Constitution  to  provide   for  the 
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qnallflcatlona,  comtjensatloii,  and  removal  of 
members  of  boards  of  education.  It  thus  ap- 
pears that  prior  to  tlie  amendment  In  ques- 
tion tbe  power  of  city  charters  to  flx  the  com- 
pensation of  members  of  boards  of  education 
was  not  in  express  terms  given  by  the  Con- 
stitution. It  is  not  contended,  however,  upon 
behalf  of  tbe  respondents  that  tbe  amend- 
ment referred  to  is  retroactive,  or  that  it  in 
any  wise  affects  the  constitutionality  of  the 
charter  provisions-  In  controversy  here.  It 
is  the  contention  of  respondents  that,  before 
the  amendment  to  tbe  Constitution  in  the 
particulars  stated,  a  municipal  corporation 
was  not  authorized  to  provide  for  the  pay- 
ment of  salarlea  to  school  directors;  and 
therefore  it  is  argned  that  tbe  charter  provi- 
sion in  question  bad  no  basis  for  its  enact- 
ment and  is  therefore  void.  The  charter  pro- 
vision in  question  must  be  upheld,  unless  it 
is  clearly  shown  to  liave  been  at  the  time  of 
its  enactment  repugnant  to,  and  inconsistent 
with,  tbe  then  exlstlDg  fundamental  law. 

[1]  A  charter  framed  and  adopted  pursuant 
to  tbe  constitutional  provisions  is  not  a  law 
passed  by  a  municipality.  It  is  a  law  of  the 
state,  having  tbe  same  force  and  effect  as  a 
law  directly  enacted  by  tbe  Legislature,  As 
.  was  said  in  Ex  parte  Sparks,  120  CaL  395, 
899,  52  Pac.  715,  716,  717: 

"It  is  clear  that  it  is  made  a  law  by  tbe  L«g- 
islature,  and  becomes  a  law  by  this  expression 
of  the  sovereign  will  of  tbe  state.  It  prevails 
and  has  force  as  a  law  of  tbe  state,  and  is  not 
made  a  law  by  the  people  of  tbe  municipality 
by  virtue  of  authority  delegated  to  them.  It 
is  proposed  by  the  municipality,  and  is  accepted 
and  passed  into  a  law  by  the  Legislature  or  re- 
jected, as  it  shall  see  fit" 

See,  also,  Sheehan  v.  Scott,  146  Cal.  684, 
685,  79  Pac.  350 ;  Fragley  v.  Phelan,  126  Cal. 
883,  68  Pa&  923;  Frick  v.  Los  Angeles,  115 
Cal.  512,  47  Pac.  250. 

[2,3]  Our  Constitution  la  not  a  grant  of 
power,  but,  rather  a  limitation  upon  tbe  pow- 
ers of  the  Legislature;  and  it  la  competent 
for  the  Legislature  to  exercise  all  powers  not 
forbidden  by  tbe  Constitution  of  the  state  or 
delegated  to  the  general  government  or  pro- 
hibited by  tbe  Constitution  of  the  United 
States.  Accordingly  it  has  been  held  that, 
nnless  prohibited  by  some  provision  of  the 
Constitution  expressed  or  necessarily  implied 
from  its  terms,  a  municipal  charter  adopted 
as  provided  In  article  11  of  tbe  Constitution 
may  contain  any  provision  not  in  conflict  with, 
or  covered  by,  general  laws  of  tbe  state. 
Los  Angeles  v.  Longden,  148  CaL  880,  83 
Paa  246.  It  Is  true  that  tbe  Legislature,  In 
keeping  with  tbe  general  provisions  of  the 
Oonstitatlon,  has  provided  a  general  system 
of  laws  concerning  the  creation  and  conduct 
of  the  common  schools  of  tbe  state.  These 
laws  are  controlling  and  conclusive  over  con- 
flicting charter  provisions ;  but  tbe  charter  of 
a  dty  or  of  a  city  and  county  may  provide 
for  matters  not  enumerated  in  the  general 
laws  and  not  In  conflict  therewith.  Mc- 
Kenzle  v.  Board  of  Education,  1  CaL  App. 


407,  82  Pac.  892;  Kennedy  ▼.  MiU^,  97  CaL 
429,  32  Pac.  568.  The  power  of  charters  to 
BO  provide  extends  to  all  cases  where  tbe 
purpose  of  the  provlsl(Hi  is  In  furtherance  of 
the  purpose  of  tbe  general  laws  of  the  state. 
Los  Angeles  School  District  ▼.  Longden-,  sa- 
pra.  In  the  present  case  tbe  charter  provi- 
sion in  question  is  obvioasly  in  furtherance 
of  tbe  school  system  adopted  by  the  state, 
and  does  not  conflict  with  tbe  general  laws 
relating  to  and  regulating  the  same.  There 
is  no  general  law  with  respect  to  tbe  compen- 
sation to  be  paid  to  school  directors  or  trus- 
tees. The  general  laws  relating  to  and 
regulating  the  state  school  system  nowhere 
limit  or  deny  the  right  of  a  municipality  or 
of  the  legislative  power  acting  through  a 
freeholder's  charter  to  make  provision  for 
the  payment  of  salaries  to  school  trustees  or 
directors. 

[4]  It  Is  farther  contended  upon  behalf  of 
the  respondents  that.  Inasmuch  as  the  public 
school  system  of  the  state  has  been  made, 
by  the  Constitution  and  general  laws,  a  mat- 
ter of  general  concern,  the  regulation  of  that 
system  is  a  state  affair,  as  distinguished  from 
a  municipal  afCair,  and  therefore  can  be 
rightfully  covered  and  controlled  only  by 
general  state  laws.  Generally  speaking,  this 
may  be  so;  but,  in  our  opinion,  appellant,  as 
a  school  director  of  the  city  of  Berkeley,  ia 
a  municipal  oflScer,  irrespective  of  whether 
or  not  the  duties  of  the  office  are  exacted  by 
the  charter  or  imposed  by  the  general  law  of 
the  state,  and  therefore  the  compensation  to 
be  paid  bim  by  the  city  out  of  tbe  city  treas- 
ury for  services  rendered  tbe  city  In  main- 
taining its  school  system  as  an  Integral  part 
of  tbe  state  school  system  Is  purely  a  ma- 
nidpal  affair,  which  is  exclusively  controlled 
by  charter  provislon&  Trefts  v.  McDougald, 
15  CaL  App.  584,  115  Pac.  655. 

[5]  Tbe  further  contention  that  tbe  charter 
provision  In  question  Is  a  special  law,  and 
is  therefore  unconstitutional  under  subdi- 
vision 28  of  section  25  of  article  4  of  the  Con- 
stitution, is  untenable.  Necessarily  the  char- 
ters of  the  various  cities  throughout  tbe  state 
must  differ  In  many  minor  details  in  order 
to  conform  to  the  varying  needs  of  different 
localities.  Such  differences,  however,  will  not 
operate  to  bring  each  of  the  many  existing 
city  charters  within  the  category  of  special 
le^slatlon.  Where  a  municipal  charter,  as 
a  whole,  is  germane  to  the  purpose  of  ita 
creation,  and  its  various  sections  are  sub- 
ordinate to,  and  in  harmony  with,  the  funda- 
mental and  statutory  law  of  the  state,  and  af- 
fect all  persons  and  things  alike  in  tbe  par- 
ticulars provided  for,  the  objection  that  such 
charter  or  any  provision  thereof  is  special 
legislation  cannot  be  successfully  maintained. 
Potwln  V.  Johnson,  108  111.  70;  People  ex  rel. 
V.  Hoffman,  116  111.  587,  5  N.  B.  506,  8  N.  EL 
788,  56  Am.  Rep.  793;  Ledd  v.  Holmes,  40 
Or.  167,  66  Pac.  714,  91  Am.  St  Rep.  467; 
Nichols  T.  Walter.  87  Minn.  264.  83  N.  W. 
800. 
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Respondents'  contentlcm  that  the  petition 
does  not  show  that  the  city  of  Berkeley  has 
any  funds  from  which  hla  claim  coold  be  paid 
l8  answered  by  the  peUtlon  Itself,  which  al- 
leges that  there  are  moneys  In  the  seneral 
fund  for  this  purpose. 

What  we  have  thus  far  said,  in  effect, 
covers  and  disposes  of  the  remaining  points 
made  npon  behalf  of  the  respoDdeat&  In 
conclusion.  It  may  be  said  that  we  have  been 
dted  by  opposing  counsel  to  all  of  the  deci- 
sions of  our  appellate  courts  relating  to 
powers  conferred  under  various  charter  pro- 
visions. It  would  be  a  matter  of  supereroga- 
tion to  reassert  the  doctrines  laid  down  in 
those  cases.  We  are  satisfied  that  nothing 
contained  in  the  legislative  enactments  or  in 
any  of  the  expressions  of  opinion  of  the 
courts  of  last  resort  upon  the  subject  In  hand 
conflicts  with  the  conclusions  we  have  reach- 
ed here. 

For  the  reasons  stated,  it  is  ordered  that 
the  Judgment  appealed  from  be  reversed, 
with  instructions  to  the  lower  court  to  over- 
rule the  demurrer  and  require  the  respond- 
ents to  answer. 


We   concur: 
GAN,  J. 


RICHARDS,    J.;     KBRRI- 


(25  Csl.  A.  717) 

WALTZ  V.  SILVEIRA  et  al.    (dr.  1882.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nov,  9, 1914.) 

1.  Sales  ({  477*)  —  Conditional  Saia  — 
Breach  of  Comtraot— Rbmkdikb  of  Seixxb 
—Election. 

Where  the  seller  sued  for  the  price  of  a 
safe  sold  with  a  condition  that  title  should  re- 
main in  the  seller  until  payment,  be  thereby 
waived  hla  ri«ht  to  a  return  of  the  safe  in  good 
condition  on  default  by  the  buyer  in  maJdne 
payments. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  SI  1411-1417;    Dec  Dig.  {  477.»] 

2.  Sales   (§  347*)— Pubchase-Monet  Notb- 

CONBIDEBATION— DESTBOTED. 

Where  a  safe  in  consideration  of  which  a 
note  was  given  was  so  damaged  by  fire  as  to 
render  it  useless  for  the  purpose  for  which  it 
was  intended  and  used,  the  consideration  for  the 
note  was  destroyed. 

»^f^^;.^9i'.?'T'^°'  <'*''«'  cases,  see  Sales,  Cent 
Dig.  H  962-972;    Dec  Dig.  i  347.*] 

8.  Tbial  C  165*)  —  Motion  fob  Nonsuit  — 
Peobative  Effect  of  Evidence— Cboss- 
exauination. 

That  the  evidence  of  the  destruction  of  the 
consideration  for  the  note'  sued  on  was  develop- 
ed on  cross-examination  of  plaintiff's  witnesses 
did  not  lessen  its  probative  effect  or  preclude 
the  court  from  considering  it  in  passing  on  a 
motion  for  nonsuit 

_[Ed.  Note. — For  other  cases,  see  Trial.  Cent 
Dig.  H  378,  374;  Dec  I^TTl^.*] 
4.  Sales  ({  439*)  —  Implied  Wabbaittt  — 
Bbeach— Burden  of  Pboof. 

Where,  In  an  action  on  a  note  for  the  price 
of  a  safe,  defendant  cross-oomplainedl  alleging 
that  the  safe  was  boagbt  to  protect  jewelry, 
and  that,  through  defects  of  construction  un- 
known to  defendant,  jewelry  stored  In  the  safe 
was  damaged  by  fire,  for  which  damage  Jndg- 
ment  was  prayed,  the  burden  was  on  defendant 


to  establish  the  Implied  warranty  given  to  a 
purchaser  of  personal  property  by  Civ.  Code,  if 
1767,  1769,  by  proof  that  plaintiff  knew  of  such 
defects. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  1258-1260;   Dec  Dig.  §  439.*J 
6.  Appeal  and  Ebbob  (|  977»)— Obdeb  Gbant- 

INQ  New  Tbial— Pbbsumption. 

Where  an  order  granting  a  new  trial  on  a 
motion  based  in  part  on  insufficiency  of  the  evi- 
dence is  general  in  its  terms,  it  must  be  assumed 
on  appeal  that  the  new  trial  was  granted  for  in- 
sufficiency of  the  evidence 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor,  Cent  Dig.  St  3360-3865;  Dec  Dig,  S 
977.*] 

6.  Appeal  and  Bbbob  (|  933*)— Discbetion- 
ABT  Ruling— Gbantino  N'ew  Tbial. 

A  general  order  granting  a  new  trial  will 
not  be  disturbed  on  appeal,  in  the  absence  of 
a  showing  of  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fS  3425,  3426,  377^-3776: 
Dec  Dig.  §  933.*] 

7.  Sales  (f  441*)- Wabkantt— Bbeaoh— Evi- 
DEN  ce— Conclusiveness. 

In  an  action  on  a  note  for  the  price  of  a 
Jeweler's  safe,  wherein  defendant  counterclaim- 
ed  for  damages  to  jewelry  stored  in  the  safe, 
relying  on  breach  of  the  warranty  of  reasonable 
fitness  given  by  Civ.  Code,  |  1770,  evidence  that 
the  safe  was  destroyed  and  its  contents  damaged 
by  fire  was  not  conclusive  as  to  whether  the  safe 
was  reasonably  fit  for  its  purpose,  where  there 
was  evidence  that  no  so-called  nreproof  safe 
could  go  through  a  fire  such  as  that  in  question 
without  serious  damage  to  the  safe  and  its  con- 
tents. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  Si  1277-1283;   Dec  Dig.  {  441.*] 

Appeal  from  Superior  Court,  Alameda 
County;    John  Ellsworth,  Judge. 

Action  by  Charles  Waltz  against  Anna  L. 
Silvelra  and  another.  From  a  Judgment  of 
nonsuit  and  the  denial  of  a  new  trial,  plaintiff 
appeals,  and  from  the  granting  of  a  new 
trial  after  Judgment  for  defendants  on  cross- 
complaint,  defendants  appeaL     Affirmed. 

F.  M.  Parcells,  of  San  Francisco,  and  B.  F. 
Griffins,  of  Richmond,  for  plaintiff.  Mastlck 
&  Partridge,  of  San  Francisco,  C  C.  Hamil- 
ton, of  Oakland,  F.  I.  Lemos,  of  Hayward, 
and  H.  F.  Chadboorne^  of  San  Francisco,  fw 
defendants. 


LBNNON,  P.  J.  The  plalnttff  In  this  actioD 
sought  to  recover  from  the  defendants  the  sum 
of  $315,  alleged  to  be  the  balance  due  and 
unpaid  of  the  purchase  price  of  a  fireproof 
safe  which  had  been  sold  and  delivered  to 
the  defendants  pursuant  to  the  terms  of  a 
contract  of  conditional  sale.  The  plaintiff 
was  nonsuited,  and  this  appeal  In  part  la 
Arom  the  Judgment  thereupon  entered  that 
the  plalntiil  take  nothing  by  his  action,  and 
from  an  order  denying  a  new  trial. 

The  material  averments  of  the  plalntUTs 
complaint  were  admitted  by  the  answer  of 
the  defendants;  but,  as  a  special  defense  to 
the  action,  they  pleaded  the  destruction  of 
the  safe  by  fire  without  fault  on  their  part 

By  the  terms  of  the  contract  the  defend- 
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ants,  as  part  of  the  purchase  price,  gave  in 
exchange  an  old  safe  yalued  at  $375,  and 
paid  the  sum  of  $105  In  cash.  Thereupon 
the  defendants,  as  required  by  the  contract, 
executed  to  the  plaintiff  12  promissory  notes, 
each  for  the  sum  of  $35,  payable  monthly, 
with  interest  at  the  rate  of  8  per  cent  per 
annum  until  paid.  Only  three  of  the  notes 
were  due  and  had  be&a  paid  at  the  time  of 
the  fire.  After  the  fire  the  defendants  refus- 
ed to  pay  the  remaining  9  notes,  aggregating 
the  sum  of  $315,  upon  the  theory  that,  the 
safe  having  been  destroyed  through  no  fault 
of  theirs,  the  consideration  for  the  notes  had 
failed.  By  the  terms  of  the  contract  title  to 
the  safe  was  to  remain  in  the  plaintiff  until 
the  last  of  the  promissory  notes  had  been 
paid. 

[1]  It  is  conceded  to  be  the  law  that,  in 
the  absence  of  an  agreement  to  the  contrary, 
the  risk  accompanies  the  title  to  property, 
and  that,  "where  there  is  a  mere  agreement 
to  sell,  and  title  therdore  has  not  passed, 
the  loss  falls  upon  the  vendor."  Potts,  etc., 
Co.  y.  Benedict,  156  Cal.  322,  324,  104  Paa 
432,  25  L.  R.  A.  (S.  S.)  609.  But  it  is  con- 
tended that  the  evidence  adduced  In  support 
of  the  plaintiff's  case  did  not  show  that  the 
safe  sold  to  the  defendants  had  been  actually 
destroyed,  and  that,  even  if  it  had  been  de- 
stroyed, the  nonsuit  should  not  have  been 
granted  because  of  a  covenant  in  the  contract 
in  controversy  to  return  the  safe  to  the  plain- 
tiff In  good  order  "in  any  event" 

Upon  the  failure  or  refusal  of  the  defend- 
ants to  meet  the  payment  of  the  notes  pro- 
vided for  in  the  contract,  the  plaintiff  had 
one  of  two  remedies:  he  might  recover  the 
possession  of  the  safe;  or,  waiving  the 
conditions  of  the  contract,  consider  the  sale 
as  absolute,  and  sue  for  the  balance  of  the 
purchase  price  as  evidenced  by  the  notes. 
The  plaintiff  could  not  have  both  remedies. 
Parke,  etc,  Co.  v.  White  River  Lumber  Co., 
101  Cal.  37,  36  Pac.  442;  Holt  Mfg.  Co.  v. 
Bwing,  109  Cal.  353,  42  Pac.  435;  Muncy  v. 
Brain,  158  Cal.  300,  110  Pac.  945 ;  Elsom  v. 
Moore,  11  Cal.  App.  377,  105  Pac,  271.  Hay- 
ing elected  to  proceed  against  the  defend- 
ants for  the  purchase  price  of  the  safe  plain- 
tiff thereby  exerted  his  option  to  treat  the 
transaction  as  an  absolute  and  completed 
sale.  Consequently  he  must  be  held  to  a 
waiver  of  the  alternative  condition  of  the 
contract,  to  the  effect  that  the  defendants 
would  upon  default  of  the  payments  provided 
for  or  "in  any  event"  return  the  safe  in  good 
condition. 

[2]  During  the  presentation  of  the  plain- 
tiff's case  the  fact  was  developed  without 
conflict  that  the  building  in  which  the  safe 
had  been  placed  by  the  defendants  was,  withr 
out  fault  on  their  part,  destroyed  by  fire,  and 
that,  as  a  result  of  the  fire,  the  safe,  without 
fault  on  the  part  of  the  defendants,  was  dam- 
aged to  such  an  extent  as  to  render  it  useless 
for  the  purpose  for  which  It  was  intended. 


purchased,  and  used.  Ttia  being  so,  the  safe 
was  destroyed  within  the  meaning  of  the  law. 
Manchester  Fire  Assur.  Co.  v.  Feibelman, 
118  Ala.  308,  23  South.  759;  WiUlams  v. 
Hartford  Ins.  Co.,  54  Cal.  442,  35  Am.  Rep. 
77;  London,  etc.,  Ins.  Co.  v.  Heckman,  64 
Kan,  388,  67  Pac.  879;  Palatine  Ins.  Co.  v. 
Weiss,  109  Ky.  464,  59  S.  W.  509;  O'Keefe 
V.  London,  etc.,  Ins.  Co.,  140  Mo.  658,  41  S. 
W.  922,  39  L.  R.  A.  819;  Thuringia  y.  Mal- 
ott.  111  Ey.  917,  64  S.  W.  991,  66  L.  R.  A. 
277. 

[I]  The  destruction  of  the  safe  was  a  fact 
developed  in  evidence  upon  the  cross-examina- 
tion of  the  plalntifTs  witnesses;  but  this 
did  not  lessen  its  value  as  evidence,  nor  pre- 
clude the  trial  court  from  considering  it 
when  passing  upon  the  motion  for  nonsuit 
The  motion  for  nonsuit  was  rightfully 
granted. 

[4]  The  defendant  Anna  L.  Sllvelra  cross- 
complained  against  the  plaintiff,  and  for  a 
cause  of  action  alleged  substantially  that 
the  safe  described  in  the  contract  referred 
to  In  the  plaintiff's  complaint  was  Intended 
and  purchased  for  the  express  purpose  of 
protecting  a  stock  of  watches  and  Jewelry 
against  damage  by  fire ;  that  the  safe  was 
not  fireproof,  and  was  not  reasonably  fit  for 
the  purpose  for  which  it  was  sold  and  pur- 
chased, because  of  certain  defects  existing 
in  the  material  and  construction  of  the  safe 
which  were  unknown  to  the  defendant  and 
cross-complainant;  that,  owing  to  the  un- 
fitness of  the  safe  for  the  purpose  for  which 
it  was  agreed  to  be  sold  and  was  sold,  a 
stock  of  jewelry  stored  therein  was  damaged 
by  the  fire  referred  to  in  the  sum  of  $3,000. 
This  phase  of  the  case  was  tried  with  a  jury 
under  a  stipulation  of  the  parties  that  any 
evidence  offered  and  received  upon  the  whole 
case  should  apply  to  every  phase  of  the  case. 
A  verdict  for  $1,500  was  rendered  in  favor 
of  the  defendant  and  cross-complainant  An- 
na L.  Sllvelra.  Thereafter  the  plaintiff  and 
cross-defendant  moved  for  and  was  grant- 
ed a  new  trial  upon  this  phase  of  the  case. 
The  defendant  and  cross-complainant  has  ap- 
pealed, 

[C,  6]  The  motion  for  a  new  trial  of  the 
issues  involved  in  the  cross-complaint  was 
grounded  In  part  upon  the  InsuflBdency  of 
the  evidence  to  justify  the  verdict  The  or- 
der granting  a  new 'trial  was  general  in  its 
terms,  and  therefore  we  must  assume  that 
the  alleged  insufficiency  of  the  evidence  to 
support  the  verdict  in  favor  of  the  defendant 
and  cross-complainant  appealed  to  and 
prompted  the  court  below  to  grant  a  new 
trial,  A  general  order  granting  a  new  trial 
will  not  be  disturbed,  in  the  absence  of  a 
showing  of  an  abuse  of  discretion.  It  would 
serve  no  useful  punrase  to  detail  the  evidence 
upon  which  the  defendant  and  cross-com: 
plainant  relies  to  support  the  verdict  It  was 
the  defendant  and  cross-complainant's  con- 
tention in  the  court  below,  and  it  is  her  con- 
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tentlon  here,  that  the  safe  In  controversy  at 
the  time  of  Its  purchase  and  sale  contained 
undisclosed  latent  defects  In  Its  materials 
and  construction,  and,  as  a  consequence,  was 
not  reasonably  fit  for  the  purpose  for  which 
It  was  sold.  In  this  behalf  It  will  suffice 
to  say  that  it  was  not  disputed  at  the  trial 
that  the  safe  in  controversy  was  bought  and 
sold  as  a  fireproof  safe  for  the  express  pur- 
pose of  safeguarding  a  stock  of  jewelry ;  and 
It  must  be  conceded  that  the  evidence  adduc- 
ed in  support  of  the  allegations  to  the  cross- 
complaint  shows  without  conflict  that  the 
safe  was  destroyed  and  its  contents  damaged 
by  fire.  The  fact  that  the  safe  was  destroyed 
by  fire,  in  the  sense  that  it  was  no  longer  fit 
for  the  use  for  which  it  was  intended  and 
purchased,  may  have  been  some  evidence  of 
the  existence  of  a  latent  defect ;  but  the  rec- 
ord is  barren  of  any  evidence  showing,  or 
tending  to  show,  that  the  plaintiff  and  cross- 
defendant  Iiad  any  knowledge  of  the  exist- 
ence of  a  latent  defect  in  the  material  and 
construction  of  the  safe.  The  burden  of  prov- 
ing that  fact  was  at  all  times  on  the  defend- 
ant and  cross-complainant;  and,  in  the  ab- 
sence of  such  proof,  it  cannot  be  held  that 
the  verdict  of  the  Jury  was  Justified  upon 
the  theory  that  it  was  rightfully  based  upon 
proof  of  the  breach  of  the  implied  warranty 
given  to  a  purchaser  of  personal  property  by 
the  provisions  of  sections  1767  and  1769  of 
the  avil  Code. 

[7]  The  case  of  the  defendant  and  cross- 
complainant,  in  so  far  as  it  concerned  the 
alleged  breach  of  the  statutory  warranty, 
given  by  section  1770  of  the  Civil  Code, 
that  the  safe  was  reasonably  fit  for  the 
purpose  for  which  it  was  sold,  was  rest- 
ed upon  proof  of  the  fact  that  the  safe 
was  destroyed  and  its  contents  damaged 
by  fire.  This  undoubtedly  was  evidence  that 
the  safe  was  not  absolutely  fireproof; 
but  such  evidence  was  neither  controlling 
nor  conclusive  upon  the  issue  as  to  whether 
or  not  the  safe  was  reasonably  fit  for  the  pur- 
pose for  which  it  was  sold.  Upon  this  phase 
of  the  case  expert  witnesses  for  the  plaintiff 
and  cross-defendant  testified,  in  effect,  that 
the  safe  in  controversy  was  reasonably  fire- 
proof, and  that  neither  it  nor  any  other  so- 
called  fireproof  safe  could  go  through  the 
fierce  flames  of  an  extraordinary  fire  such 
as  occurred  in  the  present  case  without  seri- 
ous damage  to  the  safe  and  its  contents.  In 
brief,  the  best  that  can  be  said  1(or  the  defend- 
ant and  cross-complainant  is  that  the  evi- 
dence upon  the  issue  under  discussion  was 
in  substantial  conflict;  and,  in  the  absence 
of  an  apparent  abuse  of  discretion,  it  is  the 
rule  that  an  order  granting  a  new  trial 
grounded  upon  the  insufficiency  of  the  evi- 
dence is,  in  the  presence  of  a  substantial  con- 
flict In  the  evidence,  conclusive  upon  this 
court  Domico  v.  Casassa,  101  Cal.  412,  85 
Paa  1024 ;    Von  Schroeder  y.  Spreckels,  147 


Cal.  186,  81  Pac.  615 ;    Estate  of  Everts,  163 
Cal.  449,  125  Pac.  1058. 

The  judgment  and  orders  appealed  from 
are  affirmed. 

We  concur:  KERRIGAN,  J.;  RICH- 
ARDS, J. 

'"'^^^  (25  Cal.  A.  691) 

STATE  SAVINGS  &  COMMBRCIAIi  BANK 
V.  WINCHESTER  et  aL    (Civ.  1385.)      • 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nov.  7,  1914.) 

1.  COBPOEATIONS  (|  429*)  —  Offickbs  —  AT7- 
THORITY. 

A  corporation  can  act  only  throueh  its 
board  of  directors,  and  the  public  generally  act 
at  their  peril  with  one  purporting  to  represent 
such  corporation  without  evidence  of  his  being 
authorized  by  the  governing  board  of  the  cor- 
poration. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S{  1720-1723,  I7a»;  Dec.  Dig.  { 
429.*] 

2.  Banks  and  BANKiwa  (|  116*)— Officebs— 
Unauthokized  IvOan— Estoppel  of  Bank- 
Notice  TO  Aoent. 

Where  the  secretary  of  a  bank  combined 
with  the  president  and  general  manager  of  a 
corporation  to  get  control  of  the  bank,  and 
for  that  purpose  the  president,  to  procure  funds 
with  which  to  buy  stock,  applied  to  the  bank  for 
a  loan  on  behalf  of  the  corporation  with  the 
secretary's  knowledge,  the  bank  is  estopped  to 
claim  that  the  loan  was  made  in  the  regular 
course  of  business  so  as  to  charge  the  corpora- 
tion. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ii  282-287;  Dec.  Dig.  i 
116.»] 

Appeal  from  Superior  Court,  Caty  and 
County  of  San  Francisco;  J.  M.  Sea  well. 
Judge. 

Action  by  the  State  Savings  &  Commercial 
Bank,  a  corporation,  against  Elisabeth  F. 
Winchester  and  Frank  Winchester.  From  a 
Judgment  for  defendants,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Judg- 
ment and  order  affirmed. 

F.  A.  Cutler  and  F.  R.  Sweasey,  both  of 
San  Francisco,  for  appellant  E.  A.  Bridg- 
ford,  of  San  Francisco,  for  respondents. 

LENNON,  P.  J.  This  is  an  appeal  from  a 
Judgment  and  from  an  order  denying  a  new 
trial.  The  action  was  one  to  foreclose  a 
mortgage  executed  by  defendant  and  respond- 
ent, Elisabeth  F.  Winchester,  as  security  for 
the  payment  of  a  promissory  note  in  the  sum 
of  $11,500,  made  by  the  Main-Winchester- 
Stone  Company,  as  maker,  and  the  respond- 
ent as  indorser  and  guarantor.  The  execu- 
tion of  both  the  note  and  mortgage  was  an 
admitted  fact  In  the  case;  but  as  a  defense 
to  the  foreclosure  proceedings,  it  was  alleged 
that  the  note  and  mortgage  were  executed 
without  consideration  to  either  the  respond- 
ent Elisabeth  F.  Winchester  or  to  the  Main- 
Winchester-Stone  Company,  and  that  -the 
same  were  both  obtained  by  false  and  fraud- 
ulent representations. 
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The  fitcts  leading  up  to  fhe  transaction  in 
suit,  and  out  of  whldi  the  claim  of  fraud 
arises,  are,  in  substance  as  follows:  On  De- 
cember 13,  1906,  A.  G.  StoU,  the  then  presi- 
dent and  general  manager  of  the  Moin-WlD- 
chester-Stone  Company,  made  application  to 
the  appellant  bank  upon  behalf  of  said  com- 
pany for  a  credit  loan  of  $15,000.  The  ap- 
plication for  the  loan  was  approved;  and  a 
credit  was  thereupon  given  to  the  Maln-Win- 
c'hester-Stone  Company  upon  the  books  of 
the  bank  in  the  sum  mentioned,  for  which 
three  notes  were  executed  In  different  sums 
to  the  bank  by  StoU  in  the  name  of  the 
company.  Thereafter,  these  notes  were 
taken  up  with  a  renewal  note  of  said  com- 
pany for  $15,000,  which  renewal  note  was 
Indorsed  by  A.  6.  StoU,  R.  P.  Orubb,  a  Mr. 
Richardson,  and  Frank  Winchester,  aU  di- 
rectors of  the  Main-Wlnchester-Stone  Com- 
pany. After  the  sum  of  $3,500  had  been  paid 
and  indorsed  thereon,  Richardson,  having 
sold  his  stock  in  the  Main-Winchester-Stone 
Company,  desired  to  be  released  as  an  In- 
dorser  of  said  renewal  note.  The  bank  there- 
after released  him,  in  consideration  of  the 
giving  by  respondent  EUsabetb  F.  Winchester 
of  the  mortgage  in  question,  as  security  for 
the  payment  of  the  Indebtedness  due  upon 
tike  renewal  note.  A  second  renewal  note 
was  thereupon  executed  in  the  sum  of  $11,- 
500,  upon  which  the  name  of  Elisabeth  F. 
Winchester  replaced  that  of  Richardson  as 
Indorser,  and  at  the  same  time  and  aa  a  part 
of  the  same  transaction,  the  mortgage  in 
qtuestion  was  executed  as  security  therefor. 
The  Indorsement  of  the  second  renewal  note 
and  the  execution  of  the  mortgage  by  re- 
spondent were  In  lieu  of  the  prior  indorse- 
ment of  Richardson.  The  trial  court  found 
that  Stoll  as  the  president  and  general  man- 
ager of  the  Main-Winchester-Stone  Company 
was  without  authority  to  execute  the  first 
renewal  note  in  controversy,  that  said  com- 
pany never  received  any  benefit  from  the 
money  obtained  upon  the  note,  and  that  the 
same  was  procured  to  be  signed  by  fraud 
and  through  false  and  fraudulent  representa- 
tions. In  support  of  and  as  a  basis  for 
this  finding,  the  t^lal  court  also  found  that 
prior  to  the  execution  of  the  original  notes 
Involved  In  the  transaction,  A.  O.  StoU,  C. 
P.  Hagg,  who  was  the  then  secretary  of  the 
appellant  bank,  and  other  persons,  had  enter- 
ed into  an  agreement  to  secure  control  of  the 
aKwUant  bank  by  purchasing  a  certain 
amount  of  its  capital  stock;  that  the  loan 
procured  by  StoU,  to  and  in  the  name  of  the 
Main-Winchester-Stone  Company,  from  the 
appellant  bank, .  was  procured  and  need  by 
him  for  the  purpose  of  purchasing  a  control- 
ling Interest  In  the  appellant  bank,  and  not 
for  the  use  and  benefit  of  said  company; 
that,  in  order  to  conceal  and  cover  up  this 
ptaase  of  the  transaction,  Stoll,  on  January 
15, 1907,  represented  to  the  Main- Winchester- 
Stone  Comxtany  that  It  was  necessary  to  bor- 


row $16,000  from  the  appellant  bank,  to  be 
used  In  the  business  of  the  company;  that 
he  could  secure  such  a  loan  from  the  appel- 
lant bank  If  a  resolution  were  passed  au- 
thorizing the  same;  that  such  resolution  was 
duly  passed  authorizing  a  loan  from  the 
appellant  bank  not  to  exceed  $15,000;  and 
that  such  resolution  made  no  reference  to 
past  loans  made  by  appellant  bank  to  the 
Main-Winchester-Stone  Company.  It  waa 
further  found  that  all  subsequent  notes  made 
by  said  Maln-Wlnchester-Stone  Company  to 
appellant  bank,  including  the  note  and  mort- 
gage In  suit  and  the  indorsements  and  guar, 
antles  thereon,  were  made  without  any 
knowledge  on  the  part  of  the  makers  there- 
of, of  the  transaction  of  December,  1906,  but 
that  such  notes,  Indorsements,  guaranties, 
and  mortgage  were  made  In  the  belief  that 
the  money  borrowed,  guaranteed,  and  secur- 
ed had  been  procured  by  Stoll  under  the  reso- 
lution of  January  15,  1907,  that.  In  fact,  no 
loans  were  made  by  appellant  bank  under 
said  resolution,  and  that  the  only  money  ap- 
pellant bank  parted  with  was  the  sum  ad- 
vanced In  December,  1906.  Upon  these  facts 
Judgment  went  for  defendants. 

[1]  It  Is  conceded  by  appellant  that  a  cor- 
poration can  act  only  through  Its  board  of 
directors,  and  that  the  pubUc  generally  act 
at  their  peril  with  one  purporting  to  rep- 
resent such  corporation  without  evidence  of 
hla  being  authorized  by  the  governing  board 
of  such  corporation.  It  is  Insisted,  however, 
that  the  evidence  shows  that  the  Maln-Wln- 
chester-Stone Company  so  conducted  itself 
as  to  be  estopped  from  denying  that  StoU 
bad  authority  to  make  the  loan  for  want  of 
the  proper  resolution.  On  the  other  hand,  it 
Is  the  contention  of  the  defense  that  the 
money  obtained  from  the  appellant  bank  by 
Stoll  and  claimed  to  have  been  wrongfully 
diverted  from  the  use  of  the  Main-Wlnche»- 
ter-Stone  Company  was  advanced  by  the 
bank  for  the  individual  use  of  one  of  the  di- 
rectors of  the  company  with  the  knowledge 
of  the  bank. 

[2]  The  trial  court  adopted  the  view  that. 
Inasmuch  as  Hagg  was  secretary  of  the  ap- 
pellant bank,  any  knowledge  gained  by  him 
In  the  transaction  with  Stoll  was  imputable 
to  the  banlE.  In  this  behalf,  as  previously 
stated  in  substance,  the  trial  court  found 
that  arrangements  were  made  between  Hagg. 
the  secretary  of  the  appeUant  bank,  and 
Stoll  and  others  prior  to  the  loan  of  Decem- 
ber, 1906,  to  get  control  of  the  bank;  but 
StoU  was  without  the  necessary  fnnds  to  pay 
for  his  proportion  of  the  stock;  that  In  the 
maldng  of  the  appUcatlon  and  obtaining  of 
the  loan,  he  dealt  only  with  Hagg  and  never 
saw  or  dealt  with  any  other  officer  of  the 
bank,  In  connection  with  the  transaction; 
that  shortly  after  the  loan  was  made,  a  nui- 
jorlty  of  the  stock  of  appellant  bank  was 
transferred  to  StoU,  Hagg,  and  others;   and 
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that  they  were  Immediately  installed  as  di- 
rectors of  the  bank. 

There  Is  evidence,  in  our  opinion,  to  sup- 
port this  finding,  and  this  finding  in  turn 
supports  the  conclusion  and  Judgment  of  the 
trial  court  to  the  effect  that  the  appellant 
bank  was  estopped  from  claiming  that  the 
loan  in  controversy  was  made  In  the  regular 
course  of  business.    6  Cyc.  p.  460. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


We    concur : 
ARDS,  J. 


KERRIGAN,    J.;     RICH- 


(16  Oal.  A.  6(0) 

PEOPLE  T.  BDDARDS.     (Cr.  626.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Nov.  4,  1914.) 

1.  Faub  Pbetenses  (I  26*)— Infobmation. 

An  information  for  obtaining  money  under 
false  pretenses  held  sufficient,  both  in  following 
the  language  of  the  statute  and  in  setting  forth 
with  particularity  the  details  and  successive 
steps  of  the  fraud. 

[E3d.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  I  SI;  Dec.  Dig.  {  26.*] 

2.  Indictment  and  Infobmation  (g  133*)— 
Insufficient  Amplification- Deuttbrbb. 

Objection  that  the  information  for  obtain- 
ing money  by  false  pretenses  makes  no  refer- 
ence to  the  means  by  which  the  fraud  was  con- 
summated, aimed  at  its  mere  uncertainty  be- 
cause of  Insufficient  amplification  to  set  forth 
the  entire  transaction,  being  in  the  nature  of 
special  demurrer,  is  waived  by  failure  to  demur 
in  limine. 

[Ed.  Note. — For  other  cases,  see  Indictment 
.and  Information,  Cent  Dig.  U  454-468;    Dec. 
Dig.  §  133.*J 

8.  False  Pbetenses  (J  29*)— Infobmation— 

Sufficiency. 

That  one  of  the  representations  by  which 
defendant  is  charged  to  have  obtained  money,  if 
standing  alone,  might  not  be  sufficiently  tangible 
to  base  a  prosecution  on  does  not  require  a  re- 
versaL 

[E<d.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |f  34-36;  Dec.  Dig.  |  29.*] 

4.  CBiMiNAi  Law  (§  829*)- TBiAt— Inbtbuo- 

noNS. 

It  is  enough  that  a  refused  requested  in- 
struction was  covered  by  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2011;   Dec.  Dig.  {  829.*] 

6.  Cbiminal  Law   (I  406*)— Evidence— Con- 

VEBBATIONS  WiTH  THIBD  PEBSON. 

Conversations  between  defendant  and  an- 
other regardine  dealings  between  tbem,  consti- 
tuting part  and  proof  of  the  dealings  charged  be- 
tween defendant  and  the  complaining  witness, 
are  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  785,  894-917,  920-927;  Dec 
Dig.  §  406.*] 

6.  Cbiminai,  Law  (|  871*)— Evidence— Snt- 

ILAB  TBANBACnON— MOKITB. 

Evidence  of  a  similar  transaction  of  defend- 
ant with  another  is  admissible  to  shed  light  on 
Ills .  motive  in  making  the  representations  to 
complaining  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f|  830-832;   Dec.  Dig.  |  871.*] 


7.  Cbiminal  Law  (J  1169*)— ApfeaIt— Habm- 

LBSS  EbBOB— IMMATEBIAL  EVIDENCE. 

Admission  of  evidence  of  an  entirely  imma- 
terial matter  is  not  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Diit.  M  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  X  1169.*] 

8.  Cbiminal  Law  (§  1169*)  —  Appeal  —  Re- 
view-Conflicting Evidence. 

There  being  a  substantial  conflict  in  the 
evidence,  the  verdict  cannot  be  disturbed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3074-3083;  Dec  Dig.  i 
1159.*] 

Appeal  from  Superior  Court,  Alameda 
County;    William  S.  Weils,  Judge. 

E.  J.  Eddards  was  convicted,  denied  a 
new  trial,  and  appeals.    Affirmed. 

Miss  Marguerite  Ogden,  of  San  Francisco, 
and  Holcomb  &  Kempley,  of  Los  Angeles,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and  Jolm 
U.  Riordan,  Deputy  Atl7.  Qen.,  for  the  Peo- 
ple. 

RICHARDS,  J.  This  is  an  appeal  from  a 
verdict  and  Judgment  of  conviction,  whereby 
the  defendant  was  found  guilty  of  the  crime 
of  obtaining  money  under  false  pretenses, 
and  from  an  order  denying  the  defendant's 
motion  for  a  new  trial. 

[1,2]  The  first  alleged  error  of  the  trial 
court  consists  in  the  denial  of  the  motion 
of  the  defendant  in  arrest  of  judgment,  and 
for  a  dismissal  of  the  action  upon  the 
ground  that  the  facts  stated  in  the  informa- 
tion did  not  constitute  a  public  offense. 

The  information  charges  that  the  defend- 
ant, together  with  one  George  Gilbert — 
"devising  and  intending  by  unlawful  ways  and 
means  and  by  false  and  fraudulent  pretenses 
and  representations  to  obtain  and  get  into  their 
custody  and  possession  the  personal  property  of 
Frank  M.  Ferguson,  with  intent  to  cheat  and  de- 
fraud said  Frank  M.  Ferguson  of  the  same,  did 
then  and  there  willfully,  unlawfully,  knowingly, 
and  designedly,  falsely,  fraudulently,  and  feloni- 
ously pretend  and  represent  to  the  said  Frank  M. 
Ferguson  that  they,  the  said  E.  J.  Kddards  and 
George  Gilbert  had  sold  to  the  Standard  Oil 
Company,  a  corporation,  a  mica  mine  for  a 
large  sum  of  money,  and  that  said  large  sum  of 
money  was  then  and  there  in  the  bands  of  and 
in  the  possession  of  one  Asa  V.  Mendenhall,  and 
that  a  portion  of  said  large  sum  of  money,  to 
wit,  the  sum  of  $15,000,  in  lawful  money  of  the 
United  States,  in  the  hands  and  in  the  posses- 
sion of  said  AJsa  V.  Mendenhall,  was  to  be  paid 
by  said  Asa  V.  Mendenhall  to  one  J.  S.  Lord; 
that  said  $15,000  in  lawful  money  of  the  United 
States  was  the  share  and  interest  of  said  J.  S. 
Lord  received  from  the  sale  of  said  mica  mine 
to  the  Standard  Oil  Company,  a  corporation; 
that  adjoining  said  mica  mine  there  were  other 
lands  containing  mica,  and  that  they,  the  said 
E.  J.  EMdards  and  George  Gilbert  had  then  and 
there  a  contract  with  said  Asa  V.  Mendenhall 
whereby  the  said  Asa  V.  Mendenhall  would,  for 
a  consideration  of  10  per  cent,  of  the  sale  price, 
induce  the  Standard  Oil  Company,  a  corpora- 
tion, to  purchase  from  them,  the  said  E.  J.  Ed- 
dards and  Geo.  Gilbert  10  mica  claims  for  the 
sum  of  $550,000  in  lawful  money  of  the  United 
States  when  they,  the  said  E.  J.  Eddards  and 
Geo.  Gilbert  would  locate  and  properly  stake 
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off  said  ten  mica  claims  and  obtain  deeds  on 
said  mica  claims." 

It  is  then  set  forth  spedflcally  that  each 
and  all  of  the  foregoing:  representations  were 
utterly  false  and  fraudulent,  and  were 
kno^n  so  to  be  by  the  said  E.  J.  Eddards 
and  Geo.  Gilbert,  and  each  of  them,  and 
were  made  by  them  and  each  of  them  for  the 
purpose  of  inducing  saia  Frank  in.  Ferguson 
to  pay  over  and  dellrer  to  them  the  sum  of 
$200 ;  and  that  the  said  Frank  M.  Ferguson, 
believing  each  and  all  of  said  false  and 
fraudulent  representations  and  pretenses  to 
be  true,  and  being  deceived  thereby,  did  de- 
liver and  pay  over  to  said  defendants  the 
sum  of  $200,  which  said  sum  was  received 
and  obtained  by  them  and  each  of  them 
with  the  Intent  then  and  there  to  cheat  and 
defraud  the  said  Frank  M.  Ferguson  out  of 
the  same,  and  that  they  and  each  of  them 
did  thereby  then  and  there  willfully,  un- 
lawfully, fraudulently,  designedly,  and  fe- 
loniously cheat  and  defraud  said  Frank  M. 
Ferguson  out  of  said  money. 

We  think  this  information  sufficient  both 
In  the  respect  that  It  follows  the  language 
of  the  statute,  and  also  in  that  It  sets 
forth  with  particularity  the  details  and  suc- 
cessive steps  of  the  fraud.  It  is  contended 
by  the  defendant  that  there  is  no  reference  in 
the  information  as  to  the  means  by  which 
the  alleged  fraud  was  consummated.  This 
objection,  however,  is  one  which  is  aimed  at 
the  mere  uncertainty  of  the  Information  by 
reason  of  its  insufficient  ampliflcatioh  so  as  to 
set  forth  the  entire  transaction  between  the 
defendants  and  the  defrauded  person,  and 
is  in  the  nature  of  a  special  demurrer.  This 
being  80,  it  should  have  been  made  In  the 
form  of  a  demurrer  to  the  information  in 
limine,  but  the  record  shows  that  no  such 
pleading  was  presented.  We  think,  therefore, 
that  this  objection,  if  otherwise  tenable,  was 
waived  by  the  failure  of  the  defendants  to 
demur  to  the  information. 

[3]  Ttie  next  contention  of  the  appellant  Is 
that  one  of  the  several  representations  made 
by  the  defendants  to  the  defrauded  person 
was  Inadequate  to  form  the  basis  of  a  crim- 
inal pretense  sufficient  to  satisfy  the  stat- 
ute. But  this  was  only  one  of  the  represen- 
tations averred  to  have  been  made  by  the  de- 
fendant; and,  while  standing  alone,  it  might 
not  be  regarded  as  sufficiently  tangible  to 
base  a  prosecution  upon,  still  we  think  that, 
read  with  the  others,  especially  when  view- 
ed in  the  light  of  the  entire  testimony,  the 
insufficiency  of  this  single  item  of  the  charge 
would  not  be  adequate  to  work  a  reversal  of 
the  case. 

[4]  The  appellant's  next  contention  Is  that 


the  court  erred  in  Its  refusal  to  give  to  the 
jury  the  fifth  instruction  asked  by  his  coun- 
sel. We  think  that  this  Instruction,  how- 
ever correct  In  point  of  law,  was  sufficiently 
covered  by  the  other  Instructions  given  by 
the  court. 

[5-7]  As  to  the  alleged  errors  of  law  aris- 
ing out  of  the  rulings  of  the  court  during 
the  trial,  we  do  not  find  that  any  of  these 
are  of  sufficient  Importance  to  warrant  dis- 
cussion in  detail.  The  principal  one  of  these 
has  reference  to  the  action  of  the  court  In 
permitting  the  witness  Mendenhall  to  testify 
in  respect  to  conversations  between  himself 
and  the  appellant  regarding  dealings  between 
them  closely  allied  to  the  transaction  with 
the  complaining  witness.  These  conversa- 
tions were  admitted  for  two  reasons:  First, 
as  part  and  proof  of  the  very  dealings  be- 
tween the  appellant  and  Ferguson  set  forth 
in  the  information;  and,  second,  as  evidence 
of  a  similar  transaction  with  Mendenhall 
tending  to  shed  light  upon  the  motive  of  the 
appellant  in  the  making  of  his  representa- 
tions to  Ferguson.  Both  of  these  were  suffi- 
cient reasons  for  the  admission  of  this  testi- 
mony. There  Is  also  a  ruling  of  the  court 
admitting  In  evidence  a  certain  telegram 
for  money  sent  by  George  Gilbert,  the  code- 
fendant,  with  appellant,  to  the  wife  of  one 
J.  O.  Brown,  who  was  one  of  the  associates 
of  appellant  in  the  mica  enterprise.  The 
purpose  of  producing  this  telegram  and  its 
admission  does  not  seem  very  clear;  but 
It  is  too  Immaterial  an  episode  in  the  prog- 
ress of  the  case  to  Justify  a  reversal,  even 
If  it  were  conceded  to  be  an  error. 

[I]  The  main  argument  of  counsel  for  the 
appellant  upon  the  hearing  of  this  appeal 
and  in  her  briefs  was  devoted  to  the  plea 
that  the  evidence  in  the  cause  did  not  suf- 
ficiently show  the  defendant  to  be  guilty  of 
the  oftense  charged  in  the  information.  This 
branch  of  the  case  was  very  clearly,  logically, 
and  plausibly  presented;  and  were  this  the 
trial  court,  or  were  we  sitting  in  the  attitude 
of  jurors,  we  may  not  say  bow  far  it  would 
have  availed  to  set  this  defendant,  free;  bat 
since  the  evidence  in  the  cause  was  conflict- 
ing upon  practically  every  important  issue  of 
fact  involved  in  the  trial,  we  may  not,  under 
the  well-established  rule  of  this  court,  give 
ear  to  an  argument  predicated  upon  such 
substantial  conflict  In  the  testimony  as  the 
record   discloses  here. 

We  find  no  sufficient  error  of  law  in  the 
record  to  justify  a  reversal  of  the  case.  The 
Judgment  and  order  are  affirmed. 

We  concur:  LENNON,  P.  3.;  KBRBI- 
GAN,  J. 
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SILVAIN  T.  BENSON  et  al.    (No.  11940.) 
(Supreme  Court  of  Washington.    Jan.  7,  1915^ 

1.  Appkal  AMD  Bbbob  (g  633*)— Abstbaot— 
Sebvicb— Necessitt. 

Where  a  copy  of  the  abstract  on  appea} 
was  not  served  on  two  of  the  several  respond- 
ents, and  there  was  no  stipnlation  on  the  sub- 
ject in  the  record  nor  acknowledgment  by  attor- 
neys on  the  abstract,  acknowledging  the  receipt 
of  a  copy  thereof,  the  appeal  must  oe  dismissed 
as  to  the  two  respondents. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2772-2774;  Dec.  Dig.  | 
633.*] 

2.  Appkal  and  Ebbob  (K  1007,  1196*)— Law 
OP  lUE  Case. 

A  decision  of  the  Supreme  Court  on  a  for- 
mer appeal  is  the  law  of  the  case  on  a  subse- 
quent trial  and  appeal. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,   Cent.   Dig.   H  435&-4368,    "         '  — 
4605 ;    Dec.  Dig.  {§  1097,  11957] 

3.  Cobpobations     (§     253*)  —  Liabilitt     op 

StOCKUOLDKBS  —  JUDOUENT      E^ABLISHlNa 

Debt— Res  Judicata. 

Where  no  appeal  was  taken  from  a  judg- 
ment establishing  the  validity  of  claims  against 
a  corporation  in  the  hands  of  a  receiver,  the 
question  of  validity  could  not  be  raised  in  ad 
action  by  the  receiver  of  the  corporation  to  com- 
pel stockholders  to  pay  assessments  ordered  by 
the  court  to  pay  the  claims. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §|  1024-1030 ;   Dec.  Dig.  t  253.*] 

4.  CoBPOBATioNB    (I    262*)  —  Liabilitt    op 
Stock  HOLDEBS— Calls— Enpobcement. 

In  an  action  by  a  receiver  of  a  corporation 
as  the  representative  of  creditors  to  enforce  the 
liability  of  stockholders  assessed  to  pay  debts  of 
the  corporation,  defenses  of  no  valid  subscrip- 
tion to  the  capital  stock  or  defects  of  organiza- 
tion are  not  available. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  1076-1083,  2273;  Dee.  Dig.  { 
262.*] 

5.  Barks  and  Banking  ({  49*)— Recbitbb- 
SHIP     Pboceedinos  —  Stockholdebs  —  En- 

POBCEICENT   OP   LIABILITY— DEFENSES. 

Where  no  appeal  was  taken  from  a  judg- 
ment establishing  claims  against  a  banking  cor- 
poration in  the  hands  of  a  receiver,  the  fact 
that  the  state  bank  examiner  had  not  issued  a 
certificate  authorizing  the  corporation  to  do  a 
banking  business  was  not  available  as  a  defense 
in  an  action  by  the  receiver  to  enforce  the  ob- 
ligations of  stockholders  assessed  to  pay  debts 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  ||  71-81^,  513,  534,  535; 
Dec.  Dig.  t  49.*] 

6.  Cobpobations  (|  76*)— Subscbiption— Es- 
toppel. 

One  who  signed  his  name  on  a  subscription 
list  for  stock  subscriptions,  without  indicatinir 
in  figures  the  amount  of  the  subscription,  and 
thereby  induced  others  to  subscribe  for  stock,  is 
bound  for  the  number  of  shares  set  opposite  his 
name  by  Uie  promoter,  and  is  estopped  from 
questioning  the  promoter's  authority. 

[Ed.  Note. — For  other  cases,  see  CSorporations, 
Cent  Dig.  g|  197-209,  213-218;  Dec.  Dig.  j 
76.*] 

7.  Cobpobations     ({     269*)  —  Absessmxntb 
against  Stockholdebs— ENPOBCEMENT—Ifr: 

SITES. 

Where  corporate  stock  subscription  con- 
tracts were  on  their  face  nnconditional,  the 
stockholders  could  not  escape  liability  for  as- 
sessments to  pay  corporate  debts,  on  the  ground 


that  the  subscriptions  wers  oondidonal,  without 
proving  that  fact 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i§  887,  888,  980,  1149-1169,  2277J 
Dec.  Dig.  §  ^9.*] 

8.  Cobpobations    (|    76*)  —  Stockholdebs — 
Liability. 

One  who  neither  signed  a  corporate  stock 
subscription  list  nor  authorized  any  one  to  sign 
his  name  thereto  is  not  liable  as  a  subscriber. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  197-209,  213-218;    Dec.  Dig.  f 

9.  cobpobattonb  (s  262*)  —  stockholdebs — 
Liabilitt. 

Where  subscriptions  to  corporate  stock 
were  not  induced  b^  fraudulent  representations, 
the  fact  that  certificates  issued  were  surrender- 
ed because  the  full  amount  of  the  stock  was  not 
subscribed  did  not  relieve  stockholders  from 
liability  on  the  ground  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent   Dig.   ||  1076-1083,  SSTS;    Dec.   Dig.  j 

10.  Appeal  and  Ebbob  (i  071*)— Bsoobo  on 
Appeai>-Ab  stbacts. 

The  court  will  not  search  the  statement  of 
facts  for  testimony  to  which  no  reference  is 
made  in  the  abstracts. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cokt  Dig.  H  2867-2872;  Dec  Dig.  I 
671.*/ 

Department  1.  Appeal  from  Superior 
Court,  King  County;   R.  B.  Albertson,  Judge. 

Action  by 'Louis  T.  Silvaln,  as  receiver  of 
the  Grerman-American  Bank  of  Seattle, 
against  W.  D.  Benson  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Reversed  In  part  and  affirmed  In  part 

See,  also,  68  Wash.  286,  123  Fac.  467. 

Shorett,  McLaren  &  Shorett,  of  Seattle,  for 
appellant  John  W.  Roberts,  Alfred  Gfeller, 
John  B.  Humphries,  ByeiB  &  Byers,  E.  P.  Ed- 
sen,  Geo.  B.  Cole,  Beeler  &  Sullivan,  Peterson 
&  Macbride,  Ernest  B.  Herald,  Channlng  M. 
Coleman,  McClure  tc  McClure,  Nicholas 
Schmitt,  Edward  Von  Xobel,  Emll  J.  Brandt, 
and  Edward  C.  Kriete,  all  of  Seattle,  for  re- 
spondents. 


MAIN,  3.  This  action  was  brought  by  the 
receiver  of  the  German-American  Bank  of 
Seattle  against  the  defendants  as  subscribers 
to  the  capital  stock  of  the  bank.  The  cause 
was  tried  to  the  court  sitting  without  a  jupy, 
and  resulted  in  a  Judgment  for  the  defend- 
ants, except  as  to  the  defendant  Helnzerling, 
against  whom  a  judgment  was  entered  la 
favor  of  the  plaintiff.  From  this  Judgment 
the  plaintiff  appeals. 

The  facts,  so  far  as  necessary  here  to  set 
them  forth,  are  substantlaliy  as  follows:  On 
or  about  February  19,  1909,  articles  of  Incor- 
poration were  acknowledged  and  copies  filed 
in  the  office  of  the  secretary  of  state,  in  the 
office  of  the  county  auditor  of  King  county, 
and  with  the  state  bank  examiner.  The  an- 
nual license  fee  was  paid  for  the  year  ending 
June  30,  1909.  On  April  IStb  a  meeting  of 
the  stockholders  was  held  at  the  Butler  Ho- 


•For  other  casn  sm  um*  topic  ssd  section  NUltBEB  la  Dec.  Dig.  4i  Am.  Dig.  Key-No.  Series  4  Rep'r  Indexes 


Digitized  by 


Google 


176 


145  PACIBIO  BBPOBTEB 


(WOBlk 


tel  Annex  In  Seattle,  Wash.  At  this  meeting 
there  were  present,  either  in  person  or  by 
proxy,  27  of  th6  persons  who  had  sabscribed 
for  the  stock.  At  this  meeting  by-laws  were 
adopted  and  trustees  elected  for  the  ensuing 
year.  Immediately  after  the  adjournment  of 
the  stockholders'  meeting  there  was  a  meet- 
ing of  the  trustees.  At  this  meeting  officers 
were  elected.  The  first  vice  president  and 
cashier  were  authorized  to  sign  the  lease 
with  the  trustee  company  for  the  banking 
room.  The  cashier  was  authorized  to  pro- 
ceed to  collect  the  subscriptions  to  the  stock 
of  the  bank.  Prior  to  this  date  the  fixtures, 
vault,  safe,  and  some  other  articles  necessary 
to  a  banking  institution  had  been  purchased 
and  were  in  place.  The  banking  room  had 
been  arranged  for  and  a  deposit  made  on  the 
rental.  After  the  meetings  of  April  15tb 
certlticiites  of  stock  were  issued  to  many  of 
the  subscribers  for  stock.  This  was  paid  for 
either  by  money  or  note,  and  In  some  instanc- 
es by  both.  The  capital  stock  of  the  bank 
was  to  be  $100,000  divided  into  1,000  shares 
of  the  par  ralue  of  $100  per  share.  This  stock 
was  at  no  time  all  subscribed  for.  Some  time 
after  the  meeting  of  April  15th  it  became  ap- 
parent that  a  full  subscription  to  the  capital 
stock  could  not  be  obtained,  and  it  was  con- 
cluded that  the  enterprise  should  be  abandon- 
ed or  turned  over  to  one  Garland,  who  was 
willing  to  undertake  its  promotion.  The  cer- 
tificates of  stock  which  had  been  Issued  were 
returned  to  the  corporate  officers,  and  the 
money  or  notes  which  had  been  paid  therefor 
were  returned  to  the  respective  subscribers. 
The  debts  contracted  on  account  of  the  in- 
stallation of  the  fixtures,  vault,  safe,  etc.,  had 
been  Incurred  prior  to  the  meeting  of  the 
stockholders  mentioned.  Subsequently  one 
of  the  creditors  brought  an  action  against 
the  corporation  and  obtained  a  judgment  for 
the  amount  of  Its  claim.  In  this  action  a  re- 
ceiver was  appointed  for  the  bank.  In  due 
time  the  receiver,  under  direction  of  the 
court,  converted  the  available  assets  into 
cash.  This  amounted  to  $1,037.50  and,  not 
being  sufficient  to  meet  the  claims,  the  receiv- 
er made  an  application  to  the  superior  court 
for  a  call  upon  the  stockholders  for  their  un- 
paid subscriptions.  The  court  fixed  a  date 
and  directed  that  the  receiver  give  notice  to 
the  stockholders,  both  by  mall  and  by  publi- 
cation, of  the  time  and  place  where  a  hearing 
would  be  held  for  the  purpose  of  determining 
the  amount  of  the  liabilities  of  the  corpora- 
tion, and  the  amount  necessary  to  assess  the 
solvent  stockholders  for  the  purpose  of  liq- 
nldating  the  same.  Notice  having  been  given 
as  required  by  the  order  of  the  court,  in  due 
time  the  cause  came  on  for  hearing.  At  the 
conclusion  of  the  hearing  the  court  entered 
an  order,  wherein  it  was  found  "that  there 
are  unpaid  claims  against  said  German-Amer- 
ican Bank  of  'Seattle  amounting  to  the  sum 
of  at  least  $5,000,"  and  that  it  would  be  neces- 
sary, la  order  to  meet  the  existing  obliga- 


tlona,  that  a  call  be  made  npon  each  of  the 
subscribers  to  the  capital  stock.  The  stock- 
holders not  responding  to  this  call,  the  pres- 
ent action  was  instituted  against  them.  Oth- 
er facts  will  be  noted  in  connection  with  the 
consideration  of  the  points  to  which  they 
may  be  particularly  germane. 

There  are  approximately  60  respondents  in 
the  action.  In  addition  to  the  appellant's 
opening  and  reply  briefs,  six  briefs  have 
been  filed  by  dlfTerent  groups  of  the  respond- 
ents. A  discussion  of  all  the  questions  raised 
in  these  briefs  would  extend  this  opinion  to 
forbidden  lengths.  Only  those  questions  will 
be  considered  which  seem  to  us  determina- 
tive of  the  controversy. 

[1]  The  respondents  Hull  and  Klyce  open 
their  brief  with  a  motion  to  dismiss  the  ap- 
peal as  to  them  for  the  reason  that  no  copy  of 
the  abstract  was  served  upon  them.  This 
motion  must  be  granted.  OUar-Roblnson  Co. 
V.  O'NeUl,  141  Pac.  194.  The  plaintiff  Ui  his 
reply  brief  states  that  there  was  a  stipulation 
that  the  one  copy  of  the  abstract  served  upon 
the  attorneys  for  certain  of  the  respondents 
should  be  sufficient.  This  stipulation,  how- 
ever, does  not  appear  In  the  record.  Had  the 
stipulation  been  made  a  part  of  the  record, 
or  had  the  attorneys  for  the  various  respond- 
ents acknowledged  on  the  back  of  the  appel- 
lant's abstract  the  receipt  of  a  copy  thereof, 
there  would  be  no  occasion  for  the  motion. 
But  under  the  record  as  it  is,  there  is  no  alter- 
native but  to  dismiss  the  action  as  to  these 
two  respondents. 

[2]  Upon  the  merits  it  is  first  claimed  that 
in  the  receivership  proceeding  the  court  did 
not  acquire  jurisdiction  of  the  defendant 
corporation,  and  that  therefore  the  entire 
proceeding  la  IneffectuaL  This  question  was 
before  this  court  upon  a  former  appeal  in 
this  case.  Sllvain  v.  Benson,  68  Wash.  28S, 
123  Pac.  457.  It  was  there  held  that  upon 
the  showing  made  the  court  had  acquired 
jurisdiction,  and  the  cause  was  "remanded 
for  trial  upon  the  merits."  The  question 
having  been  presented  and  determined  upon 
the  former  appeal,  the  ruling  there  becomes 
the  law  of  the  case  upon  that  question  and 
will  not  be  again  reviewed. 

[3]  It  is  next  claimed  that  the  debts  were 
not  those  of  the  German-American  Bank,  but 
were  the  individual  debts  of  one  Helnzerling. 
It  is  asserted  in  one  of  the  briefs  that  this 
was  the  view  of  the  trial  court.  But  that 
question  is  one  which  is  not  subject  to  be 
litigated  in  the  present  proceeding.  As  ap- 
pears from  the  facts,  the  court  fixed  a  day 
upon  which  the  amount  of  the  liabilities  of 
the  corporation  would  be  determined,  as  well 
as  the  assessment  necessary  to  meet  these 
against  the  stockholders.  Of  this  hearing 
notice  was  given  by  mail  and  by  publica- 
tion. At  the  hearing  the  amount  of  the 
claims  against  the  corporation  were  deter- 
mined, and  it  was  ordered: 

"That  the  call  and  assessment  be  and  is  here- 
by made  against  each  and  all  of  the  subsciiben 
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of  stock  of  the  Bald  Garman-Amerlcan  Bank  of 
Seattle.    •    •    •" 

It  does  not  appear  that  that  order  was  ap- 
pealed from  by  any  of  the  parties.  The 
court  there  foand  that  the  claims  were  ob- 
ligations of  the  corporatioii.  The  rale  Is 
that  where  the  validity  of  the  claims  against 
the  corporation  are  determined  in  a  receiv- 
ership proceeding,  they  cannot  be  litigated 
when  a  subsequent  action  is  brought  against 
the  individual  stockholders.  If  these  claims 
were  In  fact  not  the  obligations  of  the  cor- 
Itoratlon,  that  question  should  have  been 
reviewed  by  an  appeal  from  the  order  of  the 
court  adjudging  them  to  be  such.  Shney  v. 
Adair,  24  Wash.  378,  64  Pac.  536;  Bennett 
V.  Thome,  86  Wash.  253,  78  Pac.  936,  68  U 
R.  A.  US. 

Speaking  upon  this  question  In  the  case 
last  cited,  it  was  said: 

"Two  main  questions  were  put  in  Issue  by  the 
proceedings,  and  finally  determined  by  the  court, 
viz.:  (1)  The  right  of  the  creditors  represented 
by  the  receiver  to  have  an  assessment,  that  Is, 
whether  any  assessment  could  be  properly  levied 
at  that  time  \  and  (2)  the  amount  of  the  assess- 
ment Testimony  was  heard,  and  the 'stock- 
holders availed  themselves  of  an  opportunity  to 
cross-examine  witnesses  upon  the  subject  of  the 
amount  of  the  assessment,  and  the  court  finally 
decreed  the  amount  of  the  bank  debts  of  a  strict- 
ly hanking  character  then  existing.  Upon  that 
point  the  decree  must  be  considered  final,  at 
least  as  to  all  parties  regularly  before  the  court 
and  contesting  that  question.  If  the  court  had 
power  to  finally  determine  the  exact  amount  of 
the  assessment,  certainly  it  ought  to  have  bad 
power  to  determine  the  receiver's  right  to  any 
assessment  at  all,  for  it  would  be  idle  to  deter- 
mine the  amount,  if  the  right  did  not  exist. 

"Tbat  the  decree  is  one  from  which  an  appeal 
will  lie  becomes  -  more  apparent  when  viewed 
from  the  aspect  of  an  adverse  decision.  Sup- 
pose, for  instance,  it  had  appeared  on  the  face 
of  the  petition  that  the  last  of  the  assets  had 
been  exhausted  and  applied  more  than  six  years 
before  the  petition  for  the  assessment  was  filed] 
doubtless  the  court  would  have  sustained  the 
demurrers  on  the  ground  that  the  right  to  prose- 
cute this  remedy  had  accrued  more  than  six 
years  ago,  but  that  is  exactly  what  the  appel- 
lants are  contending  now  appears  from  the  face 
of  the  petition.  Suppose,  further,  that  the  de- 
murrers had  been  sustained,  and  the  proceeding 
dismissed,  on  the  ground  tbat  an  assessment 
could  not  he  properly  levied  at  this  time  by  rea- 
son of  lapse  of  time;  no  one  would  doubt  the 
receiver's  right  to  appeal  as  from  a  final  order; 
and,  if  a  decree  will  give  one  party  a  right  to 
appeal,  when  adverse  to  him,  it  must  confer  the 
same  right  on  the  other  under  a  like  condition. 
Penter  v.  Staight,  1  Wash.  365,  25  Pac  469] 
Taylor  v.  Spokane  Falls,  etc.,  R.  Co.,  32  Wash. 
450,  73  Pac.  499.  On  the  whole,  therefore,  we 
think  that  an  appeal  Ues  from  the  decree  In  the 
case  before  us,  and  that  the  cause  is  here  for 
determination  upon  Its  merits." 

[4]  Another  contention  is  tbat  since  the 
total  amount  of  capital  stock  had  at  no 
time  been  subscribed  for,  and  since  the  state 
bank  examiner  had  not  issned  a  certificate 
to  the  bank  authorizing  It  to  do  a  banking 
business,  there  can  be  no  liability  so  far  as 
the  subscribers  to  the  capital  stock  may  be 
concerned.  It  must  be  remembered  that  this 
action  is  by  the  receiver  as  the  representa- 
tive of  the  creditors,  and  is  not  an  action 
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by  the  corporation  seeking  to  collect  nnpald 
subscriptions.  Where  the  action  is  bronght 
by  the  receiver,  the  defenses  of  no  valid 
subscription  to  the  capital  stock  of  the  com- 
pany, or  defects  of  organization,  are  not 
available.  In  Cox  v.  Dickie,  48  Wash.  264, 
93  Pac.  623,  two  of  the  contentions  were  tbat 
valid  subscriptions  to  the  capital  stock  had 
not  been  made,  and  that  there  was  a  defect 
In  the  organization  of  the  company.  Speak- 
ing upon  these  contentions,  together  with 
others,  in  that  case,  it  was  siild: 

"The  first  five  of  these  defenses  may  he  eon- 
ildered  together.  It  must  be  remembered  tbpt 
this  is  not  an  action  by  the  corporation  to  en- 
force collection  of  subscriptions  for  stock  or  its 
contracts  with  its  subscribers,  but  is  an  actioh 
brought  by  a  receiver,  under  order  of  the  court, 
to  enforce  such  subscriptions  for  the  benefit  of 
creditors.  As  between  the  corporation  itself 
and  the  stockholders  all  these  defenses  would 
probably  be  good,  but  as  between  the  stockhold- 
ers and  the  creditors  of  the  corporation  another 
rule  prevails.  Adamant  Mfg.  Co.  v.  Wallace,  16 
Wash.  614,  48  Pac.  415.  In  such  cases.  It  la 
no  defense  to  a  suit  by  a  creditor  to  recover  his 
debt  out  of  an  unpaid  subscription  that  the  de- 
fendant was  induced  to  subscribe  to  the  stock 
by  fraudulent  misrepresentations  of  the  ageut  of 
the  corporation,  or  by  an  agreement  which  the 
corporation  bad  failed  to  carry  out,  or  that  the 
corporation  was  Irregularly  orgapized,  or  or- 
ganized for  an  illegal  purpose,  or  has  been  dis- 
solved ;  nor  can  a  stockholder  set  up  informali- 
ties in  the  issue  of  the  stock  if  the  corporation 
had  the  power  to  create  it,  though  he  may  show 
that  the  stock  is  void  as  having  been  issued  in 
excess  of  the  limit  Imposed  by  the  charter.'  26 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  1011.  See. 
also.  10  Cyc.  pp.  244,  249;  Mitchell  v.  Mathe- 
son,  23  Wash.,  723.  63  Pac  564 ;  Cole  v.  Sat- 
sop  R.  Co.,  9  Wash.  487,  37  Pac  700,  43  Am. 
St.  Rep.  85&  Under  this  rule  the  trial  court 
was  clearly  in  error  in  basing  the  judgment  of 
dismissal  upon  the  facts  found  as  stated  above. 
Such  facts,  if  true,  did  not  constitute  a  defense 
in  this  action,  because  the  stockholders  were 
estopped  to  say  that  the  corporation  was  not  a 
legal  one,  or  that  they  had  a  contract  with  the 
corporation  to  purchase  its  stock  at  50  per  centl 
of  Its  par  value,  or  that  they  subscribed  for  its 
stock  believing  that  the  company  was  not  in 
debt.  The  receiver  in  this  action  represent  the 
Creditors.    Mitchell  v.  Matheion,  supra." 

[S]  As  to  the  defect  claimed.  In  tbat  the 
state  bank  examiner  had  at  no  time  issued 
a  certificate  authorizing  the  corporation  to  do 
a  banking  business,  it  may  also  be  said,  as 
stated  above,  that  the  claims  were  found 
by  the  superior  court  In  the  receivership 
proceeding  to  be  obligations  of  the  corpora- 
tion, and  that  no  appeal  was  prosecuted  from 
that  Judgment. 

[6]  As  to  some  of  the  respondents  It  is 
claimed  that  they  placed  their  names  upon 
the  subscription  list,  but  did  not  Indicate  In 
figures  thereafter  the  amount  of  the  sub- 
scription or  the  number  of  shares,  and  that 
therefore  there  can  be  no  liability  as  against 
them.  The  number  of  shares  set  opposite 
their  respective  names,  it  is  claimed,  were 
placed  there  without  authority.  When  they 
signed  their  names  to  the  subscription  list 
It  must  have  been  as  an  Incentive  to  others 
to  subscribe.  In  other  words,  to  permit  the 
promoter  to  represent  ttaem  as  subscribers 
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when  In  fact  they  were  not  In  Jewell  v. 
Rock  River  Paper  Co.,  101  111.  57,  the  court 
considered  the  question  as  to  whether  a  per- 
son who  places  bis  name  upon  a  subscription 
contract  for  the  purpose  of  inducing  others 
to  subscribe,  but  does  not  carry  out  the 
amount  of  the  subscription  in  figures,  can 
be  held  upon  such  subscription  contract  An- 
swering the  contention  that  there  was  no 
liability  upon  such  subscription,  it  was  there 
said: 

"We  frankly  confess  our  inability  to  perceive 
the  force  or  plausibility  of  this  theory,  noweve; 
prominent  or  influential  the  parties  may  be. 
The  more  natural  theory  is  that  if  the  amounts 
of  their  subscriptions  were  not  carried  out  at 
the  time,  and  were  purposelv  left  blank,  the  ob- 
ject in  doing  so  was  to  enable  Willard  to  repre- 
sent them  as  subscribers  when  they  were  not, 
which  would  have  been  a  palpable  fraud  on 
those  subscribinz  through  such  an  influence.  It 
is  well  known  that  in  becoming  a  party  to  an 
enterprise  of  that  kind  one  is  generally  control- 
led, in  a  large  degree,  by  the  character  of  those 
who  are,  or  who  are  expected  to  be,  identified 
with  it  Any  artifice  or  trick,  therefore,  tending 
to  mislead  a  subscriber  in  this  respect  would  be 
highly  reprehensible  in  morals,  as  well  as  a  le- 
gal fraud.  If,  then,  appellants  signed  the  sub- 
scription book  of  the  company  in  blank  for  such 
purpose,  it  is  but  fair  and  just  to  bold  that  af 
to  creditors  of  the  company  they  thereby  im- 
pliedly authorized  those  empowered  to  take  sub- 
scriptions to  fill  up  the  blanks,  and  that,  having 
been  done  in  this  case,  as  is  claimed,  appellants 
are  estopped  from  questioning  their  authority  to 

do  80." 

To  the  same  effect  see,  also,  Johns  v.  Cloth- 
er,  78  Wash.  602,  614,  139  Pac.  755. 

[7]  It  Is  argued  that  certaVn  of  the  sub- 
scriptions were  conditional,  and  that  inas- 
much as  the  conditions  were  never  fulfilled, 
no  liability  arose  by  reason  of  such  subscrip- 
tion. It  may  be  assumed,  but  not  decided, 
that  the  rule  is  that  a  conditional  subscriber 
is  not  liable  even  when  the  rights  of  cred- 
itors are  involved,  unless  the  condition  upon 
which  a  subscription  was  based  has  been  ful- 
filled, or  unless  the  condition  is  waived  or 
the  subscriber  is  estopped  from  asserting  the 
condition.  In  this  case  the  subscription  con- 
tract was  Introduced  in  evidence.  Upon  its 
face  it  does  not  appear  to  be  conditional. 
The  appellant  prepared  an  abstract  of  the 
record.  The  respondents  prepared  a  supple- 
mental abstract  In  neither  of  these  abstracts 
is  there  evidence  set  forth  or  referred  to  which 
shows  a  conditional  subscription.  It  may  be 
that  the  statement  of  facts  shows  such  evi- 
dence, but  if  it  does,  we  fail  to  find  that  it  has 
been  abstracted.  We  have  not  overlooked  the 
fact  that  in  the  respondents'  supplemental  ab- 
stract It  is  said  the  promoter  Heinzerling  tes- 
tified that  the  subscriptions  should  not  be- 
come effective  until  the  entire  amount  of  the 
capital  stock  vas  subscribed.    In  support  of 


this  statement  certain  pages  of  the  statement 
of  facts  are  referred  to.  But  upon  an  exam- 
ination of  the  statement  of  facts  at  the  pages 
referred  to,  we  are  unable  to  find  testimony 
supporting  the  statement  as  abstracted. 

[8]  One  of  the  respond^its,  Fired  H.  Peter- 
son, is  not  obligated  by  the  subscription  con- 
tract Introduced  in  evidence.  His  testimony 
as  abstracted  is  unequivocal  and  positive  that 
he  neither  signed  the  subscription  list  whlcb 
was  plaintiff's  Eixhlbit  B,  nor  authorissed  any 
one  to  sign  his  name  thereto.  By  reference 
to  the  statement  of  facts  the  abstract  in  this 
regard  is  verified.  This  respondent  neither 
having  signed  nor  authorized  the  placing  of 
his  name  upon  the  subscription  contract  In- 
troduced in  evidence,  is  not  liable. 

[9]  Finally  it  is  claimed  that  when  certain 
of  the  subscriptions  were  taken,  fraudulent 
representations  were  made  by  the  person  se- 
curing the  subscriptions.  But  we  do  not  find 
in  the  abstracts  evidence  sustaining  this 
charge.  It  is  true  that  the  certificates  whlcb 
had  been  issued  were  surrendered.  But  the 
reason  for  the  surrender  does  not  appear  to 
have  been  because  the  subscriptions  were  In- 
duced by  fraud,  but  because  the  full  amount 
of  the  capital  stock  had  not  been  subscribed, 
and  if  the  subscriptions  could  not  be  secur- 
ed, the  enterprise  must  fail. 

[10]  It  may  be  that  in  the  statement  of 
facts  there  is  testimony  which  would  show 
certain  of  the  subscriptions  to  be  condition- 
al, and  others  fraudulent  which  had  been  re- 
scinded for  that  reason  before  the  rights  of 
creditors  intervened.  The  court  however, 
will  not  search  the  statement  of  facts  for 
testimony  to  which  no  reference  Is  made  in 
the  abstracts. 

From  what  has  been  said,  our  condnsion 
Is  that  the  Judgment  as  to  Hull,  Klyce,  and 
Fred  H.  Peterson  will  be  affirmed.  The  Judg- 
ment as  to  all  the  other  respondents  will  be 
reversed.  The  judgment  rendered  against 
Heinzerling  is  not  involved  in  this  proceed- 
ing, he  not  having  appealed.  Klyce,  Hull, 
and  Peterson  will  recover  their  costs  in  this 
court  against  the  receiver.  The  receiver  Is 
entitled  to  costs  as  against  those  respondents 
as  to  whom  the  Judgment  is  reversed.  The 
cause  will  be  remanded,  with  directions  to 
the  superior  court  to  take  further  testimony 
for  the  purpose  of  determining  the  propor- 
tionate amount  for  which  Judgment  shall  be 
rendered  against  each  solvent  stockholder,  in 
order  that  the  debts  of  the  corporation  and 
the  expenses  of  the  recelverslilp  and  litiga- 
tion may  be  paid. 

CROW,  C.  J.,  and  BLUS,  OOSD,  and 
CHADWICK,  JJ.,  concur. 
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In    re   PINE    STREET    ASSESSMENT    IN 

CITY  OF  WALLA  WALLA. 

APPEAL  OF  CUNNINGHAM  et  aL 

(No.  12023.) 

(Supreme  Court  of  Washingtoii.    Jan.  7, 1915.) 

1.  CONBTITOTIONAI,  LaW  (|  290*)— DDK  PBO- 
CESa  OF  Law— CONDEUNATION  Pboceedinos 
—AssKssMKNTB— Parties. 

Where  condemnation  proceedings  were  in- 
stituted to  acquire  land  for  a  street  extension, 
the  proceeding  to  condemn  and  those  to  assess 
the  necessary  cost  on  property  benefited  were 
essentially  separate,  and,  there  being  no  stat- 
ute entitling  the  owners  of  property  sought  to 
be  assessed  to  be  made  partiea  to  the  condemna- 
tion proceedings,  a  failure  to  make  them  partiea 
did  not  deprive  them  of  their  property  without 
due  process  of  law;  they  being  authorized  to 
challenge  the  validity  of  the  award  and  judg- 
ment thereon  on  jurisdictional  grounds  or  for 
connivance  or  bad  faith  on  the  part  of  the  city 
authorities  amounting  to  fraud  as  against  the 
owners  of  property  assessed  when  it  was  sought 
to  fasten  assessment  liens  on  their  property. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  U  871-^75;   Dec.  Dig.  S  290.*] 

2.  Eminxrt  Domain  ({  223*)  —  CJondbmna- 
TioN  Pboceedinob— Land  fob  Stbxet  Ex- 
tension— Vebdict— Instbdction.    ■ 

Rem.  &  Bal.  Code,  |  7782,  provides  that, 
when  an  ordinance  providing  for  street  exten- 
sion declares  that  compensation  shall  be  paid 
for  land  taken  in  whole  or  in  part  by  special 
assessment  on  property  benefited,  the  jury  shall 
find  separately  the  damage  which  will  accrue  to 
the  part  remaining  because  of  its  severance 
from  the  part  taken,  over  and  above  any  local 
or  special  benefits  arising  from  the  proposed  im- 
provement, and  that  no  land  damaged  shall  be 
assessed  for  any  benefits  arising  from  the  taking 
only.  Held  that,  where,  in  a  proceeding  to 
condemn  land  for  a  street  extension,  the  court 
clearly  instructed  the  jnry  in  accordance  with 
such  section,  a  verdict  allowing  $150  for  dam- 
age to  remaining  land  by  reason  of  the  sever- 
ance of  land  taken  was  not  objectionable,  be- 
cause it  did  not  show  on  its  face  that  the  jury 
had  set  off  the  benefits  against  the  damages  in 
arriving  at  that  portion  of  the  award,  but  the 
verdict  would  be  construed  as  a  finding  of  net 
damage  over  and  above  special  benefits. 

JEA.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  668-S73;  Dec.  Dig.  i  223.*] 

Department  1.  Appeal  from  Superior 
Court,  Walla  Walla  Coonly;  Edward  C. 
Mills,  Judge. 

ProceedLngs  for  the  acquisition  of  land  for 
an  extension  of  Pine  Street,  in  the  City  of 
Walla  Walla.  From  a  Judgment  levying  an 
assessment  to  pa'y  for  land  acquired  for  that 
purpose,  Minnie  Cunningham  and  others  ap- 
peal.   Affirmed. 

John  C.  Hurapool  and  B.  W.  Benson,  both 
of  Walla  Walla,  for  appellants.  Thos.  H. 
Brents  and  John  F.  Watson,  both  of  Walla 
Walla,  for  respondent 

PARKER,  J.  This  Is  an  appeal  from  a 
judgment  of  the  superior  court  of  Walla 
Walla  county  confirming  a  special  assess- 
ment made  by  eminent  domain  commission- 
ers upon  property  of  appellants  to  pay  the 
expense  of  acquiring  land  for  the  extension 


of  Pine  street.  In  the  city  of  Walla  Walla, 
by  eminent  domain  proceedings.  The  land 
BO  acquired  by  the  city  was  a  portion  of  a 
tract  owned  by  Joseph  Davln  et  al.  The  Ju- 
ry awarded  them,  as  the  value  of  the  por- 
tion of  their  tract  taken,  the  sum  of  $1,600, 
and,  as  damages  to  the  remainder  of  their 
tract  by  reason  of  the  severance,  the  sum  of 
1150. 

Joseph  Davln  et  al.,  the  owners  of  the 
land  so  taken  and  damaged,  were  alone 
made ,  defendants  In  the  condemnation 
branch  of  the  proceedings,  and  thereafter 
appellants  and  other  owners  of  property 
found  by  the  eminent  domain  commis- 
sioners to  be  benefited  by  the  extension  of 
Pine  street  were  made  parties  to  the  assess- 
ment branch  of  the  proceedings,  given  notice, 
and  awarded  a  hearing  upon  the  confirma- 
tion of  the  assessment  Both  branches  of 
the  proceedings  were  conducted,  as  to  parties 
and  notice,  as  prescribed  by  the  statute  re- 
lating to  the  exercise  of  the  power  of  emi- 
nent domain  by  cities.  Rem.  &  Bal.  Code, 
I  7767  et  seq. 

Counsel  for  appellants  contend  that  the 
assessments  against  their  property  are  void 
for  want  of  due  process  of  law.  In  that  they 
were  not  made  parties  to  the  condemnation 
branch  of  the  proceedings,  and  were  thereby 
deprived  of  a  hearing  upon  the  question  of 
the  amount  of  the  award  made  by  the  Jury 
for  the  land  taken  and  damaged.  They 
claim  the  right  to  such  a  hearing  upon  the 
ground  that  their  property  is  being  assessed 
to  pay  the  award;  that  the  amounts  they 
are  called  upon  to  pay  are  not  only  affected 
by  the  amount  of  the  award  made  by  the  Ju- 
ry, but  also  by  the  finding  of  the  Jury  that 
the  remaining  land  of  Davln  et  aL  was  dam- 
aged, resulting  in  its  exemption  from  assess- 
ment which  it  otherwise  would  not  have 
been,  but  would  have  shared,  with  appel- 
lants' land,  the  burden  of  the  assessments. 
It  is  not  dalmed  that  there  was  any  want 
of  Jurisdiction  in  the  condemnation  proceed- 
ings Impairing  in  the  least  either  the  right 
of  the  dty  or  the  defendants  Davln  et  al., 
the  owners  of  the  land  taken  and  damaged. 
Neither  Is  It  claimed  that  the  condemna- 
tion proceedings  was  conducted  by  the  dty 
authorities  other  than  in  good  faith,  with  due 
effort  to  procure  an  award  by  the  Jury  as 
favorable  as  possible  to  the  owners  of  prop- 
erty to  be  assessed  to  pay  the  same. 

[1]  We  have  no  such  situation  here  pre- 
sented as  in  In  re  Third,  Fourth,  and  Fifth 
Avenues,  49  Wash.  109,  94  Paa  1076,  95 
Pac.  862,  where  the  award  was  made  by 
the  Jury  in  compliance  with  an  agreement 
between  the  dty  and  the  owners  of  the  land 
taken  and  damaged  rendering  the  award 
and  the  Judgment  thereon  void  as  to  the 
owners  of  property  to  be  assessed  to  pay 
the  award.  It  seems  to  us  the  claimed  right 
of  appellants  to  be  heard  as  parties  to  the 


*Tot  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladexee 
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condemnation  branch  of  the  proceedings 
must  rest  upon  some  positive  statute  law  be- 
fore It  can  be  recognized  by  the  courts; 
though  this  does  not  mean  that  the  owners 
of  assessed  property  may  not  challenge  the 
validity  of  the  award  and  Judgment  there- 
on, upon  jurisdictional  grounds,  or  upon 
grounds  of  connivance  or  bad  faith  on  the 
part  of  the  city  authorities  amounting  to 
fraud  as  against  the  right  of  owners  of 
property  to  be  assessed,  when  it  comes  to 
fastening  assessment  liens  upon  their  prop- 
erty. This  claimed  right  to  be  heard  In  the 
condemnation  branch  of  the  proceedings  Is, 
as  we  view  It,  In  substance,  the  same  as 
the  right  of  property  owners  to  protest 
against  the  making  of  the  Improvement  in 
the  first  Instance,  or  the  right  to  have  the 
cost  of  the  improvement  determined  by  com- 
petitive bids,  or  the  right  to  have  the  im- 
provement Initiated  in  some  prescribed  stat- 
utory manner.  The  securing  of  such  rights 
as  these,  as  they  are  sometimes  secured  by 
statute,  Is  unnecessary  to  satisfy  the  due 
process  of  law  provisions  of  the  state  and 
federal  Constitutions.  This  view  finds  sup- 
port in  the  case  of  In  re  Leary  Avenue,  72 
Wash.  617-623,  131  Pac.  225,  228,  where  it 
is  said: 

"While  property  owners  whose  property  is  li- 
able to  be  assessed  for  a  contemplated  improve- 
meat  may  have  a  natural  right  to  peaceably  as- 
semble and  protest  against  making  the  improve- 
ment, they  have  no  absolute  right  to  have  their 
protest  granted,  or  absolute  right  to  maintain 
an  action  or  proceeding  in  the  courts  based  on 
the  right  if  their  protest  is  Dot~granted.  Kigbts 
of  this  character  must  be  based  upon  some  posi- 
tive law  or  statute  especially  conferring  the 
right,  as  It  does  not  exist  as  part  of  the  inher- 
ent law  of  the  land.  That  there  is  no  such  law 
or  statute  is  conceded;  hence  it  mast  follow, 
we  think,  that  no  vested  right  is  denied  by  the 
failure  to  give  property  holders  whose  property 
is  liable  to  be  assessed  to  pay  the  cost  of  a  con- 
templated improvement  an  opportunity  to  pro- 
test against  such  improvement.  Nor  does  a 
property  holder  whose  property  is  liable  to  be 
assessed  for  a  public  improvement  have  a  legal 
right  to  appear  by  counsel  in  the  trial  of  the  con- 
demnation cases  against  the  persons  wbose 
property  will  be  taken  and  damaged  by  the 
making  of  the  improvement.  The  duty  of  con- 
ducting these  proceedings  is  devolved  by  statute 
upon  tbe  city,  and,  since  it  has  the  responsibil- 
ity of  properly  conducting  tbe  proceedings,  it 
must  follow  that  it,  and  it  alone,  has  the  law- 
ful right  to  appear  in  such  proceedings,  or  to 
be  represented  therein  by  counseL  Nor  do  we 
I>erceive  any  valid  reason  which  supports  the 
contention.  The  city  must,  of  course,  initiate 
and  carry  on  a  public  improvement  in  the  man- 
ner prescribed  by  the  laws  governing  the  pro- 
cedure, and  it  is  an  admittedly  essential  ele- 
ment of  a  valid  assessment  that  the  owners  of 
property  on  which  an  assessment  is  proposed 
to  be  levied  have  notice  of  the  assessment  and 
an  opportunity  to  be  beard  as  to  its  validity  and 
amount  before  it  becomes  a  fixed  charge  upon 
their  lands.  But  these  mark  the  extent  of  their 
absolute  rights." 

The  eminent  domain  branch  and  the  as- 
sessment branch  of  the  proceedings  are  en- 
tirely separate,  so  far  as  acquiring  Juris- 
diction over  the  parties  and  the  questions  to 
be  adjudicated  are  concerned.    Bern.  &  BaL 


Code,  H  7772,  7702;  In  re  Third,  Fourth, 
and  Fifth  Avenues,  49  Wash.  109,  114,  94 
Pac  1075,  95  Pac.  862;  Spokane  v.  Pitts- 
burg Land  &  Imp.  Co.,  73  Wash.  693,  096, 
132  Pac  633 ;  Com'rs  Com.  W.  Dlst  v.  Seat- 
tle Factory  Sites  Co.,  76  Wash.  181,  187,  185 
Pac  1042. 

No  decision  has  come  to  our  notice  indi- 
cating that  there  is  any  want  of  due  process 
of  law  by  failure  to  award  to  a  property 
owner  whose  property  is  to  be  assessed  for 
a  public  Improvement  a  hearing  upon  tbe 
taking  of  any  preliminary  steps  by  which 
the  cost  of  the  Improvement  is  determined, 
whether  such  cost  is  incurred  by  eminent 
domain  proceedings  or  otherwise. 

[2]  Tbe  language  of  the  verdict  of  Ota 
jury  awarding  damage  to  the  remaining  land 
of  Davln  et  ai.  is  simply:  "For  damage  to 
remaining  land  by  reason  of  severance, 
$150."  Counsel  for  appellants  Insists  that 
this  flndlog  of  the  jury  did  not  result  In  the 
exemption  of  this  land  from  assessment  to 
aid  In  paying  tbe  cost  of  extending  the 
street,  and  that  it  therefore  should  have 
been  assessed  so  as  to  have  bwne  its  pro- 
portion of  the  burden  with  the  lands  of  ap- 
pellants and  others  which  were  assessed, 
the  same  as  If  it  were  not  Temainlng  land 
from  which  that  taken  was  severed. 

The  rule  for  awarding  damages  to  land 
not  taken  and  the  exemption  of  such  land 
from  assessment,  is  prescribed  by  section 
77S2,  Rem.  &  Bal.  Code,  as  follows: 

"When  the  ordinance  providing  for  any  soch 
improvement  provides  that  compensation  there- 
for shall  be  paid  in  whole  or  in  part  by  special 
assessment  upon  property  benefited,  the  jury  or 
court,  as  the  case  may  be,  shall  find  separately: 
1.  7  *  *  2.  The  damages  which  will  accrue 
to  the  part  remaining  because  of  its  severance 
from  the  part  taken,  over  and  above  any  local 
or  special  benefits  arising  from  ^e  proposed  im- 

firovement.  No  lot,  block,  tract  or  parcel  of 
and  found  by  the  court  or  jury  to  be  so  damag- 
ed shall  be  assessed  for  any  benefits  arising  from 
such  taking  only." 

The  trial  court  clearly  Instructed  the  Ju- 
ry accordingly.  Counsel's  contention  seems 
to  be'  that  the  verdict  should  have,  upon 
Its  face,  evidenced  the  fact  that  the  Jury 
offset  tbe  benefits  against  damages  In  arriv- 
ing at  this  portion  of  the  award.  We  are 
of  the  opinion,  however,  that  In  view  of  the 
law  and  the  court's  plain  instructions  to  the 
jury,  the  verdict  must  be  read  in  the  light 
thereof,  which  we  think  renders  Its  meaning 
quite  plain  that  the  jury's  finding  as  to  this 
land  Is  a  finding  of  net  damage  over  and 
above  special  benefits.  This  statutory  pro- 
vision exempting  land  found  so  damaged 
from  assessment  has  been  given  full  force 
and  effect  by  our  previous  decisions.  Scha- 
cbard  v.  Seattle,  61  Wash.  41,  97  Pac,  1106; 
SeatUe  &  P.  S.  Packing  Co.  ▼.  Seattle,  51 
Wash.  49,  97  Pac  1093;  Hapgood  v.  Seat- 
tle, 69  Wash.  497,  125  Pac  965 ;  Inner  Circle 
Property  Co.  v.  Seattle,  69  Wash.  509,  129 
Pac  970;  Seattle  T.  McElwaln,  75  Wash. 
375,  134  Pac  1089. 
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In  tike  last  dted  case  we  said: 

"It  is  apparent  that  this  provision  of  the  law 
is  for  the  purpose  of  enabling  the  eminent  do- 
main commissioDers  and  the  court,  in  making 
assessment  against  l>enefited  property,  to  deter- 
mine what  property  is  exempt  from  such  assess- 
ment by  reason  of  being  damaged  by  the  tak- 
ing, and  thus  avoid  the  constitutional  objection 
against  assessing  property  which  is  damaged, 
for  the  very  purpose  of  paying  such  damage." 

Other  contentioiis  of  counsel  for  appellant 
have  to  do  with  the  questions  of  benefits  and 
apportionment  thereof.  A  careful  review  of 
the  evidence  to  which  our  attention  has  been 
called  convinces  us  that  we  would  not  be 
warranted  in  disturbing  the  conclusion  reach- 
ed by  the  eminent  domain  commissioners 
and  the  trial  court.  The  evidence  is  by  no 
means  in  harmony  as  to  the  amount  of  ben- 
efits or  the  proper  apportioning  thereof.  It 
furnishes  ample  room  for  difference  of  opin- 
ion upon  t>oth  of  these  questions.  We  are 
quite  clear  that  it  cannot  be  said  that  the 
decision  of  the  eminent  domain  commission- 
ers or  the  superior  court  was  capricious  or 
arbitrary,  or  rested  upon  a  fundamentally 
wrong  basis.  In  re  Boyer  Avenue,  79  Wash. 
664,  141  Pac.  68. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  GOSE,  MORRIS,  and 
CSHADWICK,  JJ.,  concur. 


(83  WasiL  800) 
LOWERT  et  al.  T.  CITT  OP  SPOKANE. 
(No.  12349.) 
(Supreme  Court  of  Washington.    Jan.  7,  1916.) 

MCMICIPAI.     COBPOBATTONB     (§    816*)  —  SlOB- 

WALK  Obstbuctions— Injuries  to  Pedes- 
TBiANs— Notice— Nature  of  Injuries— Dib- 

OLOSUBB. 

Where  a  notice  to  a  city  of  injuries  to  a 
pedestrian  alleged  injury  to  the  back  part  of 
both  legs  and  to  her  left  heel  and  tendon 
Achilles,  it  was  sufficient  to  justify  and  prove 
that  the  injury  also  caused  her  to  suffer  frojn 
"flat  foot"  or  "broken  arch." 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §1  17U-1716,  1718, 
1720-1723;    Dec  Dig.  J  8i6.»l 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County. 

Action  by  Melvlna  Lowery  and  her  husband 
against  the  City  of  Spokane.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

H.  M.  Stephens,  Wm.  E.  Richardson,  Ernest 
B.  Sargeant,  and  Dale  D.  Drain,  all  of  Spo- 
kane, for  appellant  Roche  te  Onstlne,  of 
Spokane,  for  respondents. 

PARKER,  J.  The  plaintiffs  seek  recovery 
for  personal  injuries  which  they  claim  re- 
sulted to  the  plaintiff  Melvlna  Lowery  from 
the  negligence  of  the  dty  of  Spokane  in  per- 
mitting a  boiler  to  be  Insecurely  placed  over 
a  public  sidewalk  along  which  she  was  walk- 
ing, which  boiler,  by  reason  of  its  insecure 
position,  fell  and  injured  her.     Verdict  and 


Judgment  being  rendered  In  favor  of  the 
plaintiffs  in  the  sum  of  $1350,  the  city  has 
appealed  therefrom. 

The  principal  contentions  of  counsel  for  the 
city  are,  in  substance,  that  the  trial  court 
permitted  counsel  for  respondents  to  intro- 
duce evidence  upon  the  trial  tending  to  show 
injuries  the  nature  and  extent  of  which  were 
not  sufficiently  claimed  or  described  in  their 
claim  of  damages  presented  to  the  city  pre- 
liminary to  the  commencement  of  this  action. 
The  city  charter  provides  that  such  claims 
must  state  the  time  when  and  the  place 
where  such  injury  was  received  or  happened, 
the  cause,  the  nature  and  extent  thereof. 
After  describing  the  location  and  the  position 
of  the  boiler  over  the  sidewalk  in  front  of  a 
plumbing  shop,  respondents  state  in  thdr 
claims  as  follows: 

"Said  Melvlna  Lowery,  being  in  the  exercise 
of  ordinary  care,  passed  along  in  front  of  said 
sliop.  The  said  boiler,  by  reason  of  the  de- 
fective and  negligent  manner  in  which  it  was 
held  in  position,  fell  from  its  position  acruss  the 
said  sidewalk  and  struck  the  said  Melvina  I/ow- 
ery  on  the  back  part  of  both  her  right  and  left 
leg,  and  left  heel  and  tendon  Achilles,  with 
such  force  and  weight  as  to  knock  her  to  the 
ground  and  permanently  injure  her.  That  by 
reason  of  the  force  and  weight  of  said  boiler  the 
back  of  her  legs  and  left  heel  and  tendon  Achil- 
les thereof  have  been  crushed  and  bruised  to  such 
an  extent  that  she  has  been  unable  to  walk, 
and  has  been  constantly  confined  to  her  bed,  and 
ever  since  has  been  and  still  Is  caused  to  suffer 
great  pain  and  anguish,  and  will  continue  to 
suffer  great  pain  and  anguish  by  reason  there- 
of for  some  time  in  the  future,  and  perhaps  the 
balance  of  her  life,  and  by  reason  of  said  injury 
her  nervoas  system  has  been  greatly  shocked  and 
affected,  and  she  is  caused  to  continuously  suf- 
fer by  reason  tiiereof,  and  is  permanently  in- 
jured." 

In  their  complaint  respondents  allege  in- 
juries to  the  bones  of  the  foot  and  ankle  of 
respondent  Melvina  Lowery,  as  well  as  the  in- 
juries to  "the  back  part  of  her  legs  and  left 
heel  and  tendon  Achilles  thereof"  mentioned 
in  their  claim  presented  to  the  dty.  In  sup- 
port of  these  allegations  evidence  was  intro- 
duced in  behalf  of  respondents,  over  objec- 
tions of  counsel  for  the  dty,  tending  to  show, 
in  addition  to  the  injury  to  the  back  of  the 
legs  and  heel,  the  existence  of  what  is  known 
as  "flat  foot"  sometimes  called  "broken  arch," 
as  the  result  of  respondent  Melvlna  Lowery 
being  struck  by  the  falling  boiler  while  she 
was  walking  past  It  This  evidence,  it  Is 
insisted  by  counsel  for  the  dty  was  not  ad- 
missible, because  it  related  to  injuries  not 
mentioned  or  described  in  respondents'  daim 
presented  to  the  dty  before  commencing  their 
action.  We  think  that  the  injuries  which 
this  evidence  tended  to  prove  were  so  nearly 
related  in  location  and  character  to  those 
mentioned  in  the  daim,  that  they  should  be 
regarded  as  a  portion  of  the  injuries  for 
which  respondents  claimed  damages  at  the 
time  of  presenting  their  daim  to  the  dty. 
In  Lindquist  v.  Seattle,  67  Wash.  230,  232, 
233,  121  Pac.  449,  450,  after  reviewing  our 
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former  decisions  at  some  length  and  noticing 
the  liberal  construction  theretofore  given  by 
us  to  such  claims  for  damage,  Justice  ESlla, 
speaking  for  the  court,  said: 

"These,  and  many  other  decisions  which  might 
be  cited,  show  that  this  court  has  never  adopted 
that  Draconic  strictness  of  construction  which 
would  sacrifice  the  just  and  reasonable  purpose 
of  the  law  to  a  technical  exactness  of  terms, 
making  it  a  pitfall  for  the  Ignorant  and  unskill- 
ful, rather  than  a  reasonable  protection  against 
the  fraudulent  and  designing." 

"Applying  these  rules  to  the  case  before  us,  it 
is  obvious  that  the  notice  that  the  claimant's 
leg  was  'fractured  and  bruised  to  such  an  extent 
that  he  was  compelled  to  undergo  a  surgical 
operation'  should  be  held  sufficient  to  allow 
proof  of  a  bruised  leg  from  the  knee  to  the  foot, 
and  an  ankle  so  sprained  and  ligaments  so  rup- 
tured as  to  necessitate  a  surgical  operation, 
which  was  the  proof  made.  The  injuries  de- 
scribed in  the  notice  and  those  proved  were  so 
nearly  related  in  location  and  character  that 
notice  leading  to  inquiry  and  examination  as  to 
the  one  would  necessarily  afford  fuU  knowledge 
as  to  the  other." 

We  conclude  that  the  admission  of  this 
evidence,  In  addition  to  evidence  tending  to 
show  injury  to  the  back  of  the  leg  and  heel, 
was  not  erroneous. 

Contention  Is  made  that  the  evidence  was 
not  sufficient  to  support  the  verdict  and  judg- 
ment. It  Is  enough  to  say  that  a  review  of 
the  evidence  convinces  us  that  It  was  ample 
for  that  purpose. 

The  Judgment  Is  affirmed. 

CROW,  C.  J.,  and  GOSB,  MORRIS,  and 
CHADWICK,  JJ.,  concur. 


(S3  Wash.  296) 

NORTHERN  BANK  ft  TRUST  CO.  v.  DAY 
et  aL    (No.  12152.) 

(Supreme  Court  of  Washington.    Jan.  7,  1916.) 

1.  COBPOBATIONS     (|     152*)— DXVIDBNDS— DEO- 
IiABATION — PATUKNT. 

Dividends  can  be  declared  and  paid  only  out 
of  profits  or  surplus  net  earnings ;  the  corpora- 
tion not  being  authorized  to  reduce  its  capital 
stock  by  paying  any  portion  of  it  to  stockhold- 
ers. 

[Ed.  Note.— For  other  cases,  see  Ciorporations, 
Cent.  Dig.  §§  564-567 ;   Dec.  Dig.  {  152.*] 

2.  COBPOBATIONS     (§     153*)— DIVIDENDS— DEO- 

LABATiON — Stock  Dividends. 

Where  stockholders  act  honestly  and  in 
good  faith  without  fraud  in  valuing  the  corpo- 
ration's assets  to  pajr  subscriptions  to  capital 
stock  or  declaring  dividends,  no  creditor  can 
successfully  complain. 

[Ed.  Note. — For  other  cases,  see  CJorporations, 
Cent  Dig.  H  679,  680;   Dec  Dig.  J  163.*] 

8.   COBPOBATIONS  (§  66*)— CAPITAL  SXOOK— IN- 
CREASE— Payment. 

Where  a  corporation's  assets  exceed  its 
debts  and  capital  stock,  the  excess  may  be  ap- 
plied by  the  stockholders  in  payment  of  sub- 
scriptions to  an  increase  of  capital  stock ;  the 
rule  being  that  so  long  as  the  corporation  has 
property  exceeding  its  indebtedness  in  an  amount 
equal  to  its  capital  stock,  including  the  in- 
crease, such  increase  is  legal. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  173-180,  449;    Dec.  Dig.  i  66.*j 


4.  CoRPOBATioNS  (5  66*)— Capital  Stock— In- 
CBEA8B— Payment— Valuation  of  Assets. 
Evidence  held  to  warrant  a  finding  that,  at 
the  time  a  corporation  increased  its  capital,  its- 
assets  exceeded  its  liabilities,  including  its  cap- 
ital stock,  by  an  amount  equal  to  the  increase., 
and  that  the  increase  was  therefore  fully  paid 
as  against  the  corporation's  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations^ 
Cent  Dig.  St  17S-180,  449;    Dec.  Dig.  {  66.*1 

Department  1.  Appeal  from  Superior 
Court,  King  County;    Everett  Smith,  Judge. 

Action  by  the  Northern  Bank  &  Trust 
Company,  as  trustee  in  bankruptcy  of  the 
Standard  Fish  Company,  against  W.  P.  Day 
and  others.  Judgment  for  defendants,  and 
plalntlil  appeals.    Affirmed. 

Shorett,  McLaren  &  Shorett,  of  Seattle,  for 
appellant  BalUnger,  Battle,  Hulbert  & 
Shorts  and  Granger  &  Clarke,  all  of  Seattle, 
Lund  &  Lund,  of  Tacoma,  and  R.  G.  Denny, 
of  Seattle,  for  respondents. 

MORBIS,  J.  The  appellant,  as  trustee  In 
bankruptcy,  seeks  in  this  action  to  recover 
from  the  respondents,  as  stockholders  of  an 
insolvent  corporation,  an  amount  claimed  to 
be  due  the  corporation  upon  subscriptions 
to  Its  capital  stock.  The  pertinent  facts  are 
about  these:  In  March,  1910,  the  stockhold- 
ers of  the  Standard  Fish  Ck>mpany  adopted 
a  resolution  Increasing  Its  capital  stock  from 
$25,000  to  $60,000 ;  the  par  value  of  both  the 
old  and  new  Issues  of  stock  being  $10  per 
share.  At  a  sulisequent  meeting  of  the 
trustees  It  was  provided  that  1500  shares 
of  the  Increased  stock  should  be  divided  be- 
tween the  stockholders  according  to  their 
holdings  January  1,  1910,  and  that  such  in- 
crease of  stock  should  be  Issued  In  lien  of 
dividends.  Under  this  arrangement  certifi- 
cates of  capital  stock  were  Issued  to  the  re- 
spondents dividing  the  1500  shares  between 
them  In  various  amounts  ranging  from  21 
to  463  shares.  It  Is  ttils  15,000,  representing 
the  par  value  of  this  stock,  that  appellant 
seeks  to  recover,  contending  that  respond- 
ents have  not  paid  for  the  stock  In  money 
or  property  of  any  value. 

[1]  We  have  held,  following  the  uniform 
rule,  that  dividends  can  be  declared  and  paid 
only  out  of  profits  or  surplus  net  earnings, 
and  that  a  corx)oratlon  could  not  reduce  Its 
capital  stock  by  paying  any  portion  of  it  to 
Its  stockholders.  JorKUSon  v.  Apex  Gold 
Mines  Co.,  74  Wash.  243,  133  Pac.  485,  46 
U  B.  A.  (N.  S.)  637. 

[2]  This  rule  is  to  be  read  in  the  light  of 
the  facts  there  presented.  If  the  circumstanc- 
es here  were  of  the  same  nature  as  those  re- 
viewed In  the  dted  case  and  others  upon 
which  It  is  based,  the  same  rule  would  neces- 
sarily be  announced.  But  we  have  another 
rule  that,  where  stockholders  act  honestly 
and  in  good  faith  In  placing  a  value  upon  the 
assets  of  the  corporation  for  the  purpose  of 
paying  subscriptions  to  capital  stock  or  In 
declaring  dividends,  no  creditor  can  snccess- 
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fully  complain  of  such  act,  unless  he  can 
abov  fraud  of  some  character.  The  court 
will  look  to  the  bona  fides  of  such  a  trans- 
actlou,  and',  If  It  Is  clear  that  it  was  carried 
out  In  good  faith  in  all  its  particulars  and 
lii  the  exercise  of  a  Judgment  fairly  and 
honestly  directed,  it  will  be  sustained.  Ooit 
T.  Gold  Amalgamating  Co.,  119  U.  S.  343,  7 
Sup.  Ct  231,  30  L.  Ed.  420;  Taylor  v.  Cum- 
mlnga,  127  Fed.  108,  62  0.  O.  A.  108;  Tay- 
lor V.  WalKer  (O.  O.)  117  Fed.  737. 

[3]  A  like  pronouncement  has  been  made 
by  us  In  Lantz  t.  MoeUer,  76  Wash.  429,  136 
Pec.  687,  60  U  R.  A.  (N.  S.)  68,  in  holding 
that,  if  tiie  assets  of  a  corporation  exceed  its' 
debts  and  the  amount  of  the  capital  stock, 
the  excess  can  be  applied  by  the  stockholders 
in  payment  of  subscriptions  to  an  increase 
of  capital  stock.  It  is  not  an  infrequent 
tiling  for  a  corporation  to  make  a  stock  divi- 
dend by  increasing  its  capital  stock  and  is- 
suing the  safne  to  its  stockholders,  and  so 
long  as  the  corporation  is  possessed  of  prop- 
erty exceeding  its  Uabilities  in  an  amount 
equal  to  its  capital  stock,  including  such  in- 
crease, it  will  be  permitted  to  do  so.  Lantz 
T.  Moeller,  supra ;  2  Clarke  &  Marshall,  Pri- 
vate Corporations,  p.  1603;  1  Cook  on  Cor- 
porations, i  287. 

[4]  The  purpose  of  the  stockholders  In  in- 
creasing the  capital  stock  was  plainly  to  en- 
able the  company  to  provide  cold  storage 
facilities.  The  books  of  the  company,  as 
represented  to  the  stockholders  by  the  treas- 
urer, showed  the  company  to  be  in  good  finan- 
cial condition,  with  undivided  profits  ex- 
ceeding the  par  value  of  the  1,500  shares  of 
stock.  We  can  find  nothing  to  indicate  that 
the  respondents  were  not  honest  in  such  a  be- 
lief at  the  time,  or  that  it  appeared  other 
than  In  good  faith  to  them  and  as  proper  in 
a  business  sejise  to  divide  this  profit  among 
themselves  before  taking  in  additional  stock- 
holders. Illustrating  the  good  faith  of  the 
transaction  is  testimony  to  the  effect  that, 
subsequent  to  the  issuance  of  the  new  stock, 
the  company  refused  to  sell  stock  to  certain 
offering  parties,  giving  as  their  reasons 
therefor  that  the  company  was  a  small  one, 
and  only  those  who  were  familiar  with  the 
fish  business  and  could  be  of  some  assistance 
to  the  company  were  wanted  in  the  company. 
Another  fact  that  looms  large  in  showing 
good  faith  is  that  the  captain  of  the  fishing 
boat,  referred  to  as  the  Woodbury,  invested 
$1,000  in  this  stock.  This  fact  is  significant 
in  view  of  the  attack  made  upon  the  value 
of  the  Woodbury  and  the  act  of  the  company 
in  increasing  Its  value  from  $15,000  to  $20,- 
000.  This  man  knew  the  boat  and  its  con- 
dition. It  does  not  look  reasonable  that  he 
would  have  paid  $1,000  for  stock  based  upon 
its  excessive  valuation.  The  Woodbury  was 
purchased  for  $22,500  when  the  company 
was  first  organized.  It  was  a  small  concern, 
and  the  organizers  figured  that  a  capitaliza- 


tion of  $25,000  would  be  sufficient,  at>d  that, 
in  addition  to  the  Woodbury,  $10,000  would 
be  required.  The  value  of  the  Woodbury  was 
accordingly  fixed  at  $15,000,  irrespective 
of  the  amount  expended  in  Its  purchase. 
When  it  was  desired  to  Increase  the  capital 
stock,  they  Increased  the  value  of  the  Wood- 
bury to  $20,000,  and  held  It  at  this  valuation 
in  determining  the  net  surplus  to  be  divided 
among  the  stockholders  in  payment  of  the 
issuance  of  the  increased  capital  stock. 
There  was  no  need  in  March,  1910,  for  this 
corporation  to  act  other  than  in  good  faith. 
It  was  apparently  in  a  good  financial  condi- 
tion, doing  a  good,  though  small,  business. 
At  thart  time  there  were  no  creditors  seeking 
in  any  way  to  molest  the  company.  It  was 
not  until  September,  1911,  that  it  was  ad- 
judicated an  insolvent  This  unfortunate 
ending  in  no  wise  reflects  upon  the  good 
faith  of  the  transaction  in  March,  1910. 
The  stockholders  were  then  dealing  with 
themselves  as  they  considered  to  be  for  the 
best  interests  of  tiie  company.  No  question 
of  creditors  loomed  upon  their  horizon. 
There  was  no  necessity  for  bad  faith,  for 
there  was  nothing  to  conceal  and  no  one  to 
deceive.  The  record  admits  of  no  other 
conclusion  than  that  respondents  acted  fair- 
ly and  honestly  in  making  this  stock  divi- 
dend, and  that  they  were  honest  in  the  be- 
lief that  It  was  justified  by  reason  of  the 
company's  possession  of  property  equal  in 
value  to  the  capital  stock  so  increased  and 
above  all  liabilities. 
The  judgment  is  affirmed. 

GROW,  O.  X.  and  CHADWICK.  60SB,  and 
PARKER,  JJ.,  concur. 

(83  Wash.  287) 
TOLBERT    V.    MODERN    WOODMEN    OF 
AMERICA.     (No.  12094.) 

(Supreme  Court  of  Washington.    Jan.  7,  1915.) 

COBPOBATIONS  (§  665*)— FOBBION  COBFOBA- 

TioN— Jurisdiction. 

PlaintiS,  a  member  of  a  beneficiary  society 
organized  in  Illinois  and  having  its  head  office 
in  that  state,  upon  notice  to  appear  there  and 
show  cause  why  his  certificate  should  not  be 
canceled  on  the  ground  that  he  was  45  years  of 
age  when  his  application  was  approved,  before 
the  day  fixed  for  the  hearing  sued  to  enjoin  the 
defendant  society  from  canceling  his  certificate. 
Held,  that  a  superior  court  was  without  ju- 
risdiction, since  the  matter  concerned  the  in- 
ternal affairs  of  a  foreign  corporation,  and  the 
acts  of  its  officers  at  its  home  office,  and  that 
Laws  1911,  p.  288,  relating  to  the  appointment 
of  a  resident  agent  for  service  of  process  upon 
foreign  beneficiary  societies,  did  not  enable  the 
court  to  exercise  extraterritorial  jurisdiction  to 
the  extent  of  controlling  the  society's  internal 
affairs. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |{  2571,  2573,  2595-2600 ;  Dec  Dig. 
f  665.*] 

Department  1.  Appeal  from  Superior 
Court,  King  Coun^;  B.  B.  Albertson, 
Judge. 
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Actron  for  Injnnctlon  by  Walter  M.  Tolbert 
agatiiBt  the  Modem  Woodmen  of  America. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Ellas  A.  Wright,  of  Seattle,  for  appellant 
Ben>.  D.  Smith,  of  Mankato,  Minn.,  and 
Balph  Simon,  of  Seattle,  for  respondent.  ■ 

PARKER.  J.  The  plaintiff,  Walter  M.  Tol- 
bert, commenced  this  action  in  the  superior 
court  for  King  county,  seeking  an  injunction 
to  prevent  the  defendant,  Modern  Woodmen 
of  America,  from  canceling  bis  benefit  certif- 
icate which  evidences  bis  membership  and 
insurance  in  the  defendant  society.  The 
plaintiff  has  appealed  from  the  Judgment  of 
the  superior  court  denying  the  relief  prayed 
for. 

Resiwndent  is  an  incorporated  fraternal 
beneficiary  society  organized  and  existing  un- 
der the  laws  of  the  state  of  Illinois,  with  its 
principal  place  of  business  at  the  city  of 
Rock  Island,  in  that  state.  It  has  local 
branches,  called  "camps,"  in  the  several 
states  of  the  Union,  one  of  which  is  at  Se- 
attle, in  this  state.  In  May,  1910,  appellant 
made  application  for,  and  was  admitted  to, 
membership  in  the  Seattle  camp,  when  a 
benefit  certificate  was  issued  to  him  by  the 
proper  officers  of  the  society  at  Rock  Island, 
evidencing  his  membership  in  the  society  and 
the  right  of  his  beneficiary  named  in  the 
certificate  to  participate  in  the  benefit  fund 
of  the  society  to  the  amount  of  $1,000  in  case 
of  his  death  while  a  member  in  good  stand- 
ing. On  March  21,  1913,  the  head  clerk  of 
the  society  at  Rock  Island,  evidently  acting 
at  the  instance  of  the  executive  council  of 
the  society,  gave  notice  in  writing  to  appel- 
lant as  follows: 

"Modern  Woodmen  of  America. 
"A  Fraternal  Beneficiary  Society. 

"Rock  Island.  111.,  Mar.  21,  191S. 

"Mr.  Walter  M.  Tolbert,  Box  16,  R.  D.  No.  2, 
Seattle,  Washington — Esteemed  Neighbor:  Com- 
plaint has  been  filed  at  this  oSice  to  the  effect 
that  at  the  time  of  the  head  physician's  approv- 
al of  your  application  for  beneficial  membership 
in  this  society,  you  were  past  45  years  of  age. 
Tou  are  therefore  notified  that  the  executive 
council  of  this  society  will  be  in  session  in  its 
council  chamber  in  the  head  office  building  of  the 
society,  at  Rock  Island,  111.,  on  the  17th  day  of 
April,  1913,  at  10  o'clock  a.  m.,  or  as  early 
thereafter  as  possiible,  at  which  time  and  place 
you  may  appear,  in  person  or  otherwise,  to  show 
cause  why  your  benefit  certificate  should  not  be 
declared  to  be  absolutely  null  and  void,  and 
to  have  been  so  at  all  times,  on  account  of 
your  having  been  past  45  years  old  at  the  time 
of  the  head  physician's  approval  of  your  ap- 
plication for  Deneficial  membership  in  this  so- 
ciety. 

"Fraternally  yours,  O.  W.  Hawes, 
"Head  Clerk,  M.  W.  of  A." 

This  notice  was  received  by  appellant  at 
Seattle  in  due  course  of  mail  a  few  days 
later.  Evidently  deeming  this  a  threat  by 
respondent  to  cancel  his  benefit  certificate, 
appellant  on  March  31,  1913,  several  days 
before  the  time  appointed  for  the  hearing 


before  the  council,  as  stated  In  the  notice, 
commenced  this  ajctlon  in  the  superior  court, 
for  King  cotmty,  seeking  to  enjoin  the  can- 
cellation of  his  benefit  certificate.  It  Is  to  be 
noticed  that  the  injunctive  relief  sought  la 
against  alleged  threatened  action  of  officers 
of  the  society  at  its  headquarters,  in  the 
state  of  Illluois,  under  whose  laws  it  exists 
SB  a  corporation. 

We  are  constrained  to  hold  that  the  de- 
nial of  relief  and  Judgment  of  dismissal 
rendered  in  the  superior  court  must  be  af- 
firmed if  for  no  other  reason  than  that  of 
want  of  Jurisdiction  in  the  courts  of  this 
state  to  Interfere  with  the  Internal  affairs  of 
a  foreign  corporation;  since  the  alleged 
threatened  act  sought  to  be  restrained  would 
be  but  the  exercise  of  claimed  authority  of 
the  officers  of  the  society  at  its  home  office 
beyond  the  territorial  Jurisdiction  of  the 
courts  of  this  state.  In  North  State  Copper 
&  Gold  Mining  Co.  ▼.  Field.  64  Md.  151,  20 
Atl.  1039,  there  was  Involved  the  threatened 
forfeiture  of  the  rights  of  a  stockholder  In 
a  corporation  existing  under  the  laws  of  the 
state  of  North  Carolina,  hence  foreign  to  the 
territorial  Jurisdiction  of  the  courts  of  Mary- 
land. Disposing  of  the  contention  there 
made,  that  the  stockholder  was  entitled  to 
mandamus  against  the  corporate  authorities 
to  reinstate  him  in  his  rights  as  a  stockhold- 
er, and  refusing  to  assume  Jurisdiction,  the 
court  observed: 

"It  may  not  be  in  all  cases  easy  to  draw  a 
clear  line  of  distinction  between  the  acts  of  a 
corporation  relating  to  its  internal  management, 
and  those  which  do  not.  But  we  apprehend  the 
distinction  to  be  this:  That  where  the  act  com- 
plained of  affects  the  complainant  solely  in  his 
capacity  as  a  member  of  the  corporation,  wheth- 
er it  be  as  stockholder,  director,  president,  or 
other  officer,  and  is  the  act  of  the  corporation, 
whether  acting  in  stockholders'  meeting,  or 
through  its  agents,  the  board  of  directors,  that 
then  such  action  is  the  manai^ement  of  the  in- 
ternal affairs  of  the  corporation,  and,  in  case 
of  a  foreign  corporation,  our  courts  will  not 
take  jurisdiction.  Where,  however,  the  act  of 
the  foreign  corporation  complained  of  affects  the 
complainant's  individual  rights  only,  then  our 
courts  will  take  jurisdiction,  whenever  the  canse 
of  action  arises  here. 

"The  controversy  in  the  case  before  us  arises 
entirely  out  of  the  internal  management  of  the 
affairs  of  the  company.  It  is  the  complaint  of  a 
stockholder  that  he  has  been  deprived  of  his 
rights,  as  a  stockholder,  by  the  illegal  action  of 
the  board  of  directors.  His  complaint  is  that  be 
is  still  a  stockholder,  and  a  member  of  the  cor- 
poration, and  entitled  to  his  vote  at  the  stock- 
holders' meeting,  etc.,  but  that  these  rights  have 
been  withheld  from  him  by  the  action  of  the 
directors,  and  he  seeks  to  be  reinstated  as  a 
member  of  a  foreign  corporation  by  the  action 
of  a  Maryland  court.  He  seeks  this  through 
the  extraordinanr  remedy  of  a  mandamus,  to 
compel  the  board  of  directors  to  place  on  their 
books  bis  name  as  a  stockholder,  and  thus  to  re- 
store him  to  all  the  rights  of  a  member  of  the 
corporation,  which  the  directors  say  he  had  for- 
feited." 

In  Royal  Fraternal  Union  ▼.  Lunday,  61 
Tex.  ClT.  App.  637,  113  S.  W.  185,  there  was 
Involved  a  threatened  deprivation  of  the 
rights  of  a  member  of  the  Union,  a  fiatemal 
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Insurance  association,  by  its  officers  at  Its 
home  office;  it  being  a  foreign  corporation 
beyond  the  territorial  Jurisdiction  of  the 
courts  of  Texas.  The  court  disposed  of  the 
claimed  right  of  the  insured  to  an  injunc- 
tion against  the  home  officers  of  the  union 
to  prevent  cancellation  of  his  policy  as  fol- 
lows: 

"Patting  that  construction  upon  his  petition 
most  favorable  to  the  appellee,  big  aUeeationa 
amount  to  this:  That  the  appellsLnt  is  a  foreign 
corporation,  with  its  domicile  in  the  state  of 
Missouri,  and  is  engaged  in  the  business  of  is- 
suing policies  of  insurance  against  sickness,  ac- 
cident, and  death ;  that  It  is  doing  business  in 
this  state  under  and  by  virtue  of  a  permit  from 
the  proper  officer ;  that  the  appellee  is  the  hold- 
er of  one  of  the  appellant's  policies  of  insurance, 
without  naming  the  benefits  agreed  to  be  paid; 
that  he  has  promptly  paid  in  full,  as  they  ac- 
crued, all  of  the  dues  and  assessments  required 
of  him  by  the  terms  of  bis  policy,  and  Is  there- 
fore entitled  to  be  regarded  as  a  policy  holder  in 
good  standing;  that,  notwithstanding  those 
facts,  the  appellant  is  wrongfully  threatening 
to  cancel  and  declare  forfeited  the  policy  ii^ 
sued  to  the  appellee ;  that  unless  the  appel- 
lant is  restrained  from  so  doing  it  will  cancel 
and  declare  forfeited  the  aforesaid  policy  of  in- 
surance ;  that  tfae  appellee  is  now  over  60  years 
of  age,  and,  if  his  policy  of  insurance  is  for- 
feited, he  will  be  without  protection,  inasmuch 
as  he  will  be  nnable,  by  reason  of  his  age,  to 
obtain  any  further  insurance.  It  thus  appears 
from  the  allegations  of  the  appellee  that  he  is 
asking  a  court  of  equity  in  this  state  to  enjoin 
the  officers  and  agents  of  a  foreign  corporation, 
domiciled  in  another  state,  from  doing  certain 
acts  In  and  about  tfaeir  business  affairs  in  that 
state.  The  court  below  having  granted,  the  re- 
lief prayed  for,  let  us  suppose  that  this  court 
should  affirm  that  judgment  The  question 
would  then  arise:  How  is  such  a  decree  to  be 
enforced  in  the  event  the  officers  and  agents  of 
the  appellant  company  should  persist  in  doing 
the  acts  prohibited?  Such  a  judgment  could 
only  operate  in  personam,  and  obe<Uence  to  the 
court's  mandate  can  be  compelled  only  by  an 
attachment  of  the  body  of  the  contumacious  in- 
dividuals and  the  infliction  of  some  punishment. 
In  the  case  before  us  all  of  the  parties  against 
whom  the  order  of  the  court  is  directed  are  per- 
manently domiciled  beyond  the  territorial  juris- 
diction of  the  court,  and  cannot  be  reached  by 
any  process  Issued  therefrom.  It  is  therefore 
.evident  that  such  a  decree  would  be  utterly  fn- 
tile.  Moreover,  the  appellant  being  a  foreign 
corporation,  domiciled  in  another  state,  it  is  not 
within  the  judicial  province  of  a  court  of  this 
state  to  undertake  to  supervise  and  direct  its 
internal  affairs  and  management.  Clark  v.  Mu- 
tual Reserve  Fund  Ass'n,  14  App.  D.  C.  154, 
43  L.  R.  A.  392;  Ebert  v.  Mutual  Reserve 
Fund  Ufe  Ass'n,  81  Minn.  116,  83  N.  W.  SOO, 
834.  84  N.  W.  457;  8  Cooley's  Briefs  on  Ins. 
p.  z841.  It  is  true  that  there  are  instances  in 
which  a  court  of  equity  situated  in  one  state 
will  enjoin  the  performance  of  acts  beyond  its 
territorial  jurisdiction ;  but  this  seems  to  lie  lim- 
ited to  cases  where  the  parties  against  whom  the 
injunction  is  sought  reside  within  the  jurisdic- 
tion of  the  court.  Bellows,  etc.,  v.  Rutland,  28 
Vl  470 ;  Margarum  v.  Moon,  63  N.  J.  Eq.  586, 
53  Atl.  179;  Cole  v.  Cunningham,  133  D.  S. 
107,  10  Sup.  Ct.  269,  33  L.  Ed.  638;  1  High  on 
Inj.  a  105.  106." 

In  Taylor  v.  Mutual  Relief  Life  Insurance 
Od.,  97  Va.  60,  66,  33  S.  E.  885,  388,  45  L.  R. 
A.  621,  625,  where  the  insured  sought  to 
have  bis  claimed  rights  protected  by  injunc- 
tion against  officers  of  the  company  at  its 
home  office  which  was  foreign  to  the  terri- 


torial Jurisdiction  of  the  conrts  of  Vlrgliiia, 
the  court  observed: 

"Process  was  served  upon  the  agent  of  the  as- 
sociation as  provided  by  statute.  The  associa- 
tion appeared  by  counsel,  and  demurred  to  the 
bill.  Its  demurrer  was  sustained,  and  the  bill 
dismissed.  From  that  decree  this  appeal  was 
allowed, 

"Several  grounds  of  demurrer  are  relied  on, 
but  the  principal  objection  urged  to  the  bill  is 
that  the  case  made  and  the  relief  sought  would 
require  the  conrt  to  interfere  with  the  internal 
management  of  a  foreign  corporation,  a  subject- 
matter  over  which  the  court  has  no  jurisdiction. 
If  this  objection  is  well  founded,  it  is  decisive  of 
the  case,  and  will  render  it  unnecessary  for  us 
to  consider  the  other  grounds  of  demurrer.  It 
seems  to  be  well  settled  that  courts  will  not  in- 
terfere with  the  management  of  the  internal 
affairs  of  a  foreign  corporation.  Such  questions 
are  to  be  settled  by  the  tribunals  of  the  state 
which  created  the  corporation.  The  reasons  for 
such  a  rule  are  apparent.  Courts  other  than 
those  of  the  state  creating  it,  and  In  which  it 
has  its  habitat,  have  no  visitorial  powers  over 
such  corporation,  have  no  authority  to  remove 
its  officers,  or  to  punish  them  for  misconduct 
committed  in  the  state  which  created  it,  nor  to 
enforce  a  forfeiture  of  its  charter.  Neither  have 
they  the  power  to  compel  obedience  to  their 
orders  nor  to  enforce  their  decrees.  Smith  t. 
Mutual  L.  Ins.  Co.,  14  Allen  [Mass.]  336; 
North  State  Copper  &  Gold  Min.  Co.  v.  Field, 
64  Md.  151  [20  Atl.  1039] ;  Condon  v.  Mutual 
Reserve  Fund  Life  Ass'n,  89  Md.  99  [42  Ath 
944],  44  L.  R.  A.  140  [73  Am.  St.  Rep.  169]; 
6  Thomp.  Corp.  i  8011. 

"There  is  nothing  in  the  act  of  assembly  ap- 
proved May  18,  1887,  entitled  'An  act  in  rela- 
tion to  insurance  companies  and  associations 
upon  the  assessment  plan'  (Acts  Ex.  Sess.  1887, 
p.  348,  c  271),  which  changes  the  general  rule 
upon  the  subject,  and  gives  to  the  courts  of  this 
state  the  right  to  control  or  interfere  with  the 
management  of  the  internal  affairs  of  a  foreign 
corporation  doing  business  here.  Section  S  of 
that  act  provides,  among  other  things,  that  no 
insurance  company  or  association  organized  up- 
on the  assessment  plan  shall  transact  business 
In  this  state  by  an  agent,  unless  it  shall  first 
authorize  some  person  who  is  a  resident  of  this 
state  'to  act  as  its  attorney,  and  to  acknowledge 
service  of  process,  or  upon  whom  process  may  be 
served  for  and  on  behalf  thereof,  which  service 
shall  be  taken  and  held  to  be  as  valid  as  If 
served  upon  such  corporation  or  association  ac- 
cording to  the  laws  of  this  or  any  other  state.' 

"The  object  of  that  provision  of  the  act  was  to 
secure  the  residents  of  this  state  the  benefit  and 
protection  of  its  own  laws,  and  to  confer  upon 
Its  own  conrts  jurisdiction  to  determine  and  en- 
force their  rights  where  the  subject-matter  of 
the  litigation  was  within  their  jurisdiction,  or 
the  remedy  sought  was  within  their  reach.  It 
provides  how  the  corporation  can  be  brought  in- 
to court,  but  it  does  not  confer  upon  the  courts, 
nor  does  it  require  such  cor{iorations  to  concede, 
any  right  to  exercise  authority  over  the  organi- 
zation, the  corporate  functions,  nor  the  rela- 
tions between  the  corporation  and  its  members, 
nor  to  determine  the  rights  and  duties  of  the 
corporation  or  its  members  arising  under  the  law 
of  the  state  of  its  creation,  and  depending  up- 
on its  local  laws,  nor  deprive  it  of  the  right  to 
plead  a  want  of  jurisdiction  on  the  ground  that 
the  subject-matter  of  the  suit,  or  the  remedy 
sought,  is  beyond  the  reach  of  the  court,  or  not 
within  the  sovereign  power  of  the  state  from 
which  the  court  derives  its  authority." 

This  is  of  value  In  showing  that  the  fact 
that  the  statutes  of  a  state  make  provisions 
for  admitting  of  foreign  life  toaurance  as- 
sociations to  do  business  therein,  and  for  ap- 
pointment of  an  agent  upon  whom  service  of 
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process  may  be  made,  do  not  enable  the 
courts  of  the  state  to  exercise  extraterritorial 
jurisdiction  to  the  extent  of  controlling  the 
internal  affairs  of  such  association.  Dealing 
with  this  phase  of  the  question  in  the  light 
of  such  a  statute,  the  following  observations 
of  the  court  in  Condon  t.  Mutual  Relief  Fund 
Ass'n,  88  Md.  99,  118,  42  Atl.  944,  948,  44  li. 
R.  A.  149,  154,  73  Am.  St  Rep.  169,  179,  are 
of  interest  here : 

"The  reasons  for  thus  interpreting  these  pro- 
visions of  the  Code  are  conspicuously  clear. 
There  are  obvious  difficulties  that  would  be  en- 
countered if  the  courts  of  one  state  undertook  to 
adjust  the  internal  affairs  of  a  foreign  corpora- 
tion formed  under  the  laws  of  a  different  state, 
and  having  its  habitat  within  the  borders  of  an- 
other sovereignty.  The  absence  of  a  visitorial 
power  over  such  a  corporation,  and  the  absolute 
.inability  to  enforce  a  forfeiture  of  its  charter 
for  a  violation  of  the  law,  or  to  remove  its  offi- 
cers for  misconduct,  or  to  punish  them  for  mal- 
versations committed  in  the  place  of  its  domi- 
cile, are  open  and  apparent  obstacles  in  the 
court's  pathway,  should  it  assume  to  exert  an 
extraterritorial  jurisdiction.  Besides  all  this,  its 
lacli  of  the  means  to  do  fall  justice,  and  its 
want  of  the  machinery  to  enforce  against  the 
corporation,  in  the  place  of  its  existence,  any  , 
decree  it  might  render  in  such  a  proceeding,  in-  | 
dicate,  if  they  do  not  demonstrate,  that  the  Leg- 
islature never  designed  to  confer  a  power  the 
exercise  of  which  would  or  might  be  utterly  I 
fruitless  and  vain."  | 

Onr  statute  relating  to  the  appointment  of ' 
a  resident  agent  for,  and  service  of  process ; 
npon,  foreign  fraternal  beneficiary  societies ' 
plainly  must  be  viewed  in  this  same  light . 
Laws  of  1911,  p.  288 ;   Clark  v.  Mutual  Re- ' 
lief  Fund  Life  Ass'n,  14  App.  D.  C.  154,  43 
L.  R.  A.  390;   Jackson  v.  Hopper,  76  M.  3. 
Eq.  592,  75  Atl.  668,  27  L.  R.  A.  (Ni  S.)  658; 
Kinney  v.  Mexican  Plantation  Co.,  233  Pa. 
232,  82*  Atl.  93.    These  authorities  we  think 
are  conclusive  of  the  correctness  of  the  dl»- 
position  of  the  cause  by  the  superior  court 
Our  attention  is  called  to  State  ex  rel.  Clco- 
ria   V.  Corgiat,  50  Wash.   95,  96   Pac.   689. 
That  case,  however,  involved  the  rights  of  a 
member  in  a  fraternal  benefit  association  or- 
ganized under  the  laws  of  this  state.    The 
question   of   extraterritorial   jurisdiction   of 
the  court  did  not  stand  in  the  way  of  the 
granting  of  such  relief  as  was  there  held  to 
be  proper. 

We  conclude  that  the  relief  asked  for  by 
appellant  is  beyond  the  power  of  the  courts 
of  this  state  to  grant  We  refrain  from  dis- 
cussing other  questions  involved,  touching 
the  merits  of  the  controversy. 

The  judgment  is  affirmed. 

CROW,  0.  J.,  and  MORRIS,  J.,  concur. 

CHADWICK  and  GOSB,  JJ.  We  concur 
In  the  result  This  action  was  brought  pre- 
maturely in  any  event.  The  demand  made 
upon  the  defendant  was  a  reasonable  one 
and  sustained  by  the  authorities.  He  was 
not  called  upon  to  subject  bis  cause  to  the 
jurisdiction  of  the  court  of  a  foreign  state. 


He  was  asked  to  show  cause  to  the  company, 
"in  person  or  otherwise,"  why  his  benefit  cer- 
tificate should  not  be  declared  void  under 
the  rules  and  by-laws  of  the  society.  In- 
stead of  meeting  this  very  proper  demand 
at  the  bar  of  the  society,  he  has  rushed  into 
court  demanding  that  it  be  determined  as  a 
matter  of  law  that  the  company  is  about  to 
do  him  an  Injury,  when  under  Ms  contract 
the  society  has  a  preliminary  right  to  In- 
quire into  the  facts  and  pass  its  judgment 
thereon.  It  will  be  time  enough  for  plaintiff 
to  seek  relief  at  the  hands  of  the  courts  when 
the  society  has  injured  or  threatened  to  in- 
jure him. 


(83  Wash.  230) 
DISHMAN  v.  STROM.    (No.  12161.) 
(Supreme  Court  of  Washington.    Jan.  6,  1916.) 

Appeal  and  Ersob  (8  1(X)2*)  —  Jtjdomicnt  — 

Conflicting  Evidence. 

Where  the  evidence  is  wholly  oral  and 
largely  opinion  evidence,  and  so  conflicting  as  to 
authorize  different  conclusions,  the  judgment 
will  be  affirmed  on  appeal. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  »  3935-3937;  Dec.  Dig.  % 
1002.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  B.  H.  SulUvan, 
Judge. 

Action  by  A.  T.  Dlshman  against  R.  B. 
Strom.  From  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Severin  Ivereon,  of  Spokane,  for  appellant. 
Lawrence  Jack,  of  Spokane,  for  respondent 

PARKER,  J.  The  plaintifF  commenced 
this  action  in  the  superior  court  for  Spokane 
county,  seeking  recovery  of  rent  for  a  por- 
tion of  a  tract  of  land  which  he  had  pur- 
chased frob  the  defendant,  and  which  the 
defendant  continued  to  hold  possession  of 
and  occupy  after  the  purchase  and  after  the 
plaintiff  was  entitled  to  possession  thereof. 
The  case  was  tried  before  the  court  without 
a  jury,  resulting  in  findings  and  judgment 
in  favor  of  the  plaintiff,  from  which  the  de- 
fendant had  appealed. 

There  is  no  question  here  presented, 
worthy  of  serious  consideration,  other  than 
the  reasonable  rental  value  of  the  portion 
of  the  land  held  possession  of  by  appellant 
after  the  purchase  thereof  by  respondent 
This  question  must  be  determined  wholly 
from  oral  evidence,  the  larger  part  of  which 
is  opinion  evidence.  It  is  in  serious  conflict, 
leaving  ample  room  for  difference  in  conclu- 
sions to  be  drawn  therefrom.  The  statement 
of  facts  comprising  only  18  pages  of  type- 
writing, we  have  read  all  of  the  evidence 
therein,  rather  than  depending  on  the  ab- 
stract thereof  prepared  by  counsel,  and  con- 
clude that  we  would  not  be  warranted  in  dis- 
turbing the  learned  trial  court's  conclusion 
upon  the  question  of  reasonable  rental  value 
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Of  the  portion  of  the  land  which  appellant 
retained  possession  of. 
The  Judgment  la  affirmed. 

CROW,   O.  J.,  and  CHADWICK,  GOSB, 
'and  MORRIS,  JJ.,  concur. 

<83  Wash.  188) 

STATE  T.  NORTHERN  PAC.  RT.  CO. 

(No.  11693.) 

<Supreiiie  Coart  of  Washington.    Jan.  6,  1915.) 

Irtozicatiro  Liquors  (|  188*)— Local  Op- 
tion —  Tbanspobtation  TO  WHOLESALER  — 
Statutes— CoNSTBUCTioN. 

Sess.  Laws  1909,  p.  165,  i  18,  makes  it  va- 
latrfol  for  any  person  to  aocept  or  receive  for 
ahipment  to  a  consignee  within  a  dry  unit  any 
intoxicating  Uqnor  on  payment  of  a  specified 
penalty,  provided  that  the  act  should  not  apply 
to  shipments  or  deliveries  at  residences  by  mana- 
factarers  or  wholesalers  in  their  own  convey- 
ances, or  by  any  common  carrier  or  otherwise, 
unbroken  packages  of  liquor,  nor  should  the  act 

?irohibit  the  manufacture  of  intoxicating  liquors 
rom  raw  materials  in  a  no-license  unit,  nor  the 
delivery  of  the  same.  Held,  that  such  act  was 
only  intended  to  prohibit  the  retail  sale  of  liq- 
uor in  dry  units,  and  did  not  prevent  a  whole- 
saler from  continuing  his  wholesale  business  in 
a  dry  unit,  so  long  as  his  sales  were  all  made 
in  wet  units;  and  hence  a  carrier's  transporting 
liquors  to  a  wholesaler  in  a  dry  unit  in  unbrok- 
en packages  to  replenish  bis  stock,  was  not  a 
violation  of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  148;  Dec.  Dig.  f  138.*] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County;  Ed.  B.  Hardin, 
Judge. 

Information  by  the  State  against  the  North- 
em  Pacific  Railway  Company,  for  alleged 
violation  of  the  Local  Option  Law.  From  a 
judgment  sustaining  a  demurrer  to  the  in- 
formation and  discharging  defendant,  the 
State  appeals.    Affirmed. 

Frank  W.  Bixby  and  Walter  A.  Martin, 
both  of  Belllngham,  for  the  State.  Oeo.  T. 
Reld,  J.  W.  Quick,  and  L.  B.  da  Ponte,  all 
of  Tacoma,  and  Isaac  D.  Hunt,  of  Portland, 
Or.,  for  respondent 

CROW,  C.  J.  Two  informations  were  filed 
by  the  prosecuting  attorney  of  Whatcom 
county  against  the  Northern  Pacific  Railway 
Company,  a  corporation,  charging  it  with  a 
violation  of  chapter  81,  Session  Laws  of 
1909,  commonly  known  as  the  Local  Option 
Law.  By  agreement  of  the  parties  au  amend- 
ed information  was  filed  in  each  case. 

One  of  these  amended  informations,  omit- 
ting formal  parts,  reads  as  follows: 

"Then  and  there  being  the  said  defendant. 
Northern  Pacific  Railway  Company,  a  corpora- 
tion, did  then  and  there  willfully  and  unlawfully 
bring  into  Bellingham,  Whatcom  county,  state 
of  Washington,  on  or  about  the  26th  day  of 
April,  1913,  a  car  load  of  intoxicating  liquor; 
the  said  defendant  Northern  Pacific  Railway 
Company  being  a  public  carrier,  and  the  said 
liquor  being  consigned  to  the  Puget  Sound  Bot- 
tling Works,  a  copartnership,  consisting  of  Raf- 
feal  Geri  and  Benjamin  Geri,  engaged  in  part  in 
the  sale  of  intoxicating  liquorsj  at  wholesale,  and 


the  said  Bellingham  being  then  and  there  a 
dry  unit,  under  chapter  81  of  the  Session  Laws 
of  1909.  That  on  or  about  the  20th  day  of 
April,  1913,  the  said  Puget  Sound  BotUing 
Works,  a  copartnership,  ordered  from  a  manu- 
facturing wholesale  brewery  in  Portland,  Or., 
the  said  car  load  of  bottle  beer;  the  same  con- 
sisting of  405  cases.  That  th'e  same  was  de- 
livered in  Portland,  Or.,  to  the  Northern  Pa- 
cific Railway  Company,  the  above-named  de- 
fendant corporation,  who  agreed  to  transport 
the  said  beer  to  Bellingham,  consigned  to  the 
said  Puget  Sound  Bottling  Works,  a  copartner- 
ship, and  issued  its  bill  of  lading  therefor.  That 
thereupon  the  said  Northern  Pacific  Railway 
Company,  a  corporation,  defendant  herein,  did 
transport  said  car  load  of  beer  to  Bellingham, 
Wash.,  the  freight  having  been  prepaid  by  the 
shipper  at  Portland,  Or.  That  the  said  North- 
ern Pacific  Railway  Company,  a  corporation, 
defendant  herein,  did,  as  a  public  carrier,  bring 
the  said  car  load  of  beer  into  Bellingham,  a  dry 
unit  under  the  Session  Laws  of  1909,  state  of 
Washington,  the  same  being  known  as  the  Lo- 
cal Option  Law,  and  the  same  was  transferred 
to  the  said  consignee,  Puget  Sound  Bottling 
Works,  a  copartnership,  at  the  side  track  of  the 
said  defendant  corporation  in  Bellingham, 
Whatcom  county.  Wash.,  on  or  about  the  28th 
day  of  April,  1913.  Thot  the  said  Puget  Sound 
Bottling  Works  immediately  transferred  the 
said  beer  to  its  warehouse  in  Bellingham, 
Wash.,  the  same  not  being  a  place  of  public  re- 
sort, but  a  place  of  storage  only,  and  that  sub- 
sequently, to  wit,  on  or  about  May  1,  1913,  and 
on  subsequent  consecutive  days,  the  said  Puget 
Sound  Bottling  Works  made  deliveries  there- 
from in  the  original  package  at  various  resi- 
dences in  Bellingham,  Wash.,  after  the  sale  of 
the  same  by  orders  taken  in  wet  units." 

The  other  amended  Information  was  sub- 
stantially the  same,  except  that  It  charged 
that  a  car  load  of  bottled  beer  was  consigned 
to  Benjamin  Geri,  a  member  of  the  partner- 
ship firm  known  as  the  Puget  Sound  Bot- 
tling Works ;  that  the  beer  had  been  ordered 
by  Benjamin  Geri;  that  It  was  delivered  to 
him  by  the  Northern  Pacific  Railway  Com- 
pany on  defendant's  side  track  in  the  city 
of  Bellingham;  that  Benjamin  Geri  imme- 
diately transferred  the  shipment  to  his  pri- 
vate residence;  that  on  the  same  day  and 
on  subsequent  days  he  and  the  Puget  Sound 
Bottling  Works  made  deliveries  In  original 
packages  at  various  residences  in  Belling<- 
ham  after  sales  made  by  orders  taken  in  wet 
units. 

It  will  thus  be  seen  that  the  only  material 
difference  between  the  two  amended  Infor- 
mations is  that  in  one  instance  a  car  load  of 
beer  was  takoi  to  the  warehouse  of  the  firm, 
while  in  the  other  it  was  taken  to  the  private 
residence  of  a  member  of  the  firm. 

It  was  stipulated  that  the  two  cases  might 
be  heard  together,  and  they  have  been  con- 
solidated in  this  court.  The  defendant  in- 
terposed a  demurrer  to  each  of  the  amended 
Informations.  Prior  to  the  hearing  of  these 
demurrers,  the  parties  filed  a  stipulation  In 
each  case,  setting  forth  certain  facts  which 
they  agreed  should  be  considered  by  the  trial 
court  in  passing  upon  the  demurrers.  The 
facts  in  the  first  case  thus .  stated  In  sub- 
stance are:  That  on  or  about  April  20,  1913, 
the    Puget    Sound    Bottling   Works   ordered 
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from  a  brewery  In  Portland,  Or.,  one  car 
^oad  of  bottled  beer  which  was  there  deliv- 
ered to  the  Northern-  Paciflc  Railway  Com- 
pany for  transportation  to  Bellingham,  con- 
signed to  the  Puget  Sound  Bottling  Works; 
that,  haying  issued  its  bill  of  lading  there- 
for, the  railway  company  transported  the 
beer  to  Bellingham,  the  freight  thereon  bar- 
ing been  prepaid  by  the  shipper  at  Portland, 
Or.;  that  the  sale  to  the  Puget  Sound  Sot 
tling  Works  by  the  brewery  was  made  at 
Portland,  Or.;  that  the  beer  was  packed  by 
the  shipper  in  original  unbroken  packages 
containing  24  quarts  each,  and  was  thus  car- 
ried and  delivered;  that  It  arrived  in  Bel- 
lingham on  April  26,  1013,  and  on  April  28, 
1913,  was  delivered  by  the  railway  company 
at  its  side  track ;  that  the  Puget  Sound  Bot- 
tling Works,  with  its  own  conveyances, 
transported  the  beer  in  the  original  and  un- 
broken packages  to  its  warehouse  in  Belling- 
ham; that  the  warehouse  is  not  a  place  of 
public  resort,  but  Is  a  place  of  storage  only ; 
that  subsequently  deliveries  of  the  beer  were 
made  at  residences  in  Bellingham;  that  the 
Puget  Sound  Bottling  Works  is  not  engaged 
In  selling  intoxicating  liquors  at  retail;  that 
the  car  load  of  beer  was  ordered  for  its  con- 
venience in  the  matter  of  making  deliveries 
after  It  had  taken  orders  for  the  sale  and 
delivery  at  residences  in  Bellingham,  What- 
com county.  Wash.,  the  sales  and  orders  for 
such  deliveries  being  made  in  wet  units  out- 
side of  the  dry  unit;  that  the  Puget  Sound 
Bottling  Works  has  complied  with  all  license 
laws  with  reference  to  its  business ;  and  that 
the  federal  statute  (Act  March  1,  1913,  c 
30,  37  Stat  699  [U.  S.  Comp.  SL  1913,  § 
8739]),  commonly  known  as  the  Kenyon-Webb 
Act,  was  at  all  times  subsequent  to  April  1, 
1913,  in  full  force  and  effect  This  stipula- 
tion is  somewhat  peculiar,  as  by  its  terms  It 
seems  to  be  agreed  that  the  Puget  Sound 
Bottling  Works  made  sales  and  accepted  or- 
ders in  wet  units  for  delivery  in  the  identi- 
cal dry  unit  where  its  stock  of  goods  was 
held  and  located.  However,  we  will  consid- 
er the  facts  as  they  are  stipulated.  The 
trial  court  sustained  a  demurrer  to  each  of 
the  Informations,  and  discharged  the  de- 
fendants.   The  state  has  appealed. 

Appellant's  contention  la  that  the  respond- 
ent violated  section  18  of  the  Local  Option 
Act,  which  reads  as  follows: 

"It  shall  be  unlawful  for  any  person,  or  pub- 
lic or  private  carrier  to  accept  or  receive  for 
Bbipment,  transportation  or  delivery  to  any  per- 
son or  place  within  any  unit  in  which  the  sale 
of  intoxicating  liquor  is  forbidden  under  the 
provisions  of  this  act,  or  to  carry,  bring  into  or 
transfer  to  any  other  person,  carrier  or  agent 
or  handle,  deliver  or  distribute  in  any  such  unit 
any  intoxicating  liquor  of  any  sort  or  character 
whatsoever;  and  whoever  shall,  either  as  prin- 
cipal, agent  or  servant,  knowingly  violate  any 
of  the  provisions  of  this  section  shall,  upon  con- 
viction thereof,  be  fined  not  less  than  nfty  dol- 
lars nor  more  than  five  hundred  dollars,  and 
upon  a  subsequent  violation  of  this  section,  in 
addition  to  the  fine  hereinbefore  prescribed,  be 
shall,  if  a  natural  person,  be  imprisoned  in  the 
county  jail  for  not  leas  than  thirty  days  nor 


more  than  six  months:  Provided,  however,  that 
nothing  herein  contained  shall  be  construed  to 
apply  to  any  individual  who  may  bring  into 
such  unit  upon  bis  person  or  as  bis  personal 
baggage  and  for  his  private  use  intoxicating 
liquor  in  quantity  not  to  exceed  one  gallon  of 
spirituous  liquor  or  one  case  of  malt  liquor,  nor 
to  physicians  or  druggists  to  whom  any  public 
carrier  may  deliver  such  goods  in  unbroken 
packages^  nor  to  deliveries  to  churches  or  the 
proper  officers  thereof  of  wine  in  unbroken  pack- 
ages for  sacramental  purposes,  nor  to  shipments 
or  deliveries  at  residences  which  are  not  places 
of  business  or  of  public  resort,  by  manufactur- 
ers or  wholesalers  in  their  own  conveyances,  or 
by  any  common  carrier  or  otherwise,  any  un- 
broken packages  of  liquor,  nor  to  shioments  of 
liquor  in  continuous  transit  to  a  point  outside 
of  such  unit,  nor  to  shipments  of  commercially 
pure  alcohol  for  mechanical  or  chemical  pur^ 
poses.  This  section  shall  apply  to  all  packagea 
of  intoxicating  liquor,  whether  broken  or  un- 
broken, and  the  carrying  into  or  delivery  of  each 
such  package  of  intoxicating  liquor,  regardless 
of  the  name  by  which  it  may  be  called,  accepted, 
received,  carried,,  transferred,  handled,  deliver- 
ed, or  distributed  in  violation  of  the  provisions 
of  this  section,  shall  constitute  a  separate  of- 
fense, and  any  liquor  so  carried  or  delivered 
shall  be  forfeited  and  shall  be  destroyed  by  the 
officer  seizing  the  same:  Provided,  that  noth- 
ing in  this  act  shall  be  construed  to  prohibit  the 
manufacture  of  intoxicating  liquor  from  the 
raw  material  in  any  no-license  unit,  nor  the  de- 
livery of  the  same.    •    •    • " 

If  section  18  were  to  be  considered  alone, 
and  If  we  were  to  Ignore  its  second  proviso, 
there  might  be  some  force  In  the  argument 
which  appellant  makes  to  the  effect  that 
shipments  of  intoxicating  liquors  in  original 
packages  cannot  be  lawfully  made  to  a 
wholesaler  in  a  dry  unit  for  the  purpose  of 
replenishing  his  stock  of  goods,  but  the  lan- 
guage and  the  intent  and  purpose  of  the  en- 
tire act  must  be  considered.  As  stated  by 
this  court  in  State  v.  Robinson,  67  Wash. 
426,  121  Pac.  848,  the  manifest  purpose  of 
the  act  is  to  prevent  sales  of  intoxicating 
liquor  in  dry  units,  but  the  right  of  a  whole- 
sale dealer  to  continue  bis  place  of  business 
in  a  dry  unit,  provided  that  he  made  no 
sales  therein,  and  confines  his  sales  to  wet 
units,  was  recognized.     We  there  said: 

"Section  18  has  reference  to  deliveries,  and 
provides  for  the  shipping  and  carrying  of  in- 
toxicants into  dry  units  in  unbroken  packages 
from  some  point  without  such  unit,  and  seem- 
ingly permits  the  wholesaler,  having  his  place 
of  business  within  the  dry  unit,  to  deliver  his 
(^ods  therein.  But  this  section  does  not,  in  the 
light  of  the  other  provisions  of  the  act,  permit 
him  to  sell  bis  goods  in  a  dry  unit  *  *  • 
The  act  is  pregnant  with  but  one  meaning,  and 
that  meaning  is  that  intoxicating  liquors  shall 
not  be  sold  in  dry  units,  except  by  druggists  and 
pharmacists.  Any  other  view  would  take  the 
life  blood  out  of  the  act  The  wholesaler  within 
a  dry  unit  must  like  his  competitor  without 
that  unit  make  his  sales  in  wet  territory." 

Section  10  of  the  act  provides  that  within 
ten  days  after  the  date  when  the  result  of 
any  election  under  the  act  has  become  opera- 
tive, every  retail  liquor  dealer  within  the  dry 
unit  shall  remove  or  cause  to  be  removed  all 
intoxicating  liquor  from  his  place  of  bueA- 
ness,  and  that  failure  so  to  do  shall  be  prima 
facie  evidence  that  such  liquor  Is  kept  for 
the  purpose  of  being  sold,  given  away,  or 
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otberwlae  dlsimsed  of,  in  Tioladon  of  the  pro- 
rlaioBB  of  the  act.     There  U  no  such  proTl- 
Bion  as  to  wboleealers.    Section  20  provides 
that  the  issuance  of  an  Internal  revenue  spe- 
cial  tax    stamp    or   receipt   by    the    United 
States  to  any  person  as  a  retail  liquor  dealer 
at  any  place  -within  a  unit  in  which,  at  the 
time  of  the  issuance  thereof,  the  sale  of  in- 
toxicatin^r    liquor    was    forbidden    shall    be 
prima  facie  evidence  of  the  sale  of  Intoxicat- 
ing liqnor  by  sucb  person,  but  provides  that 
the  section    sliall   not  apply  to  wholesalers. 
There  is  no  provision  in  the  act  making  it 
unlawful  for  a  -wholesaler  to  have  his  place 
of  business  In  a  dry  unit,  and  store  his  stock 
of  goods  therein,  although  his  sales,  if  any, 
nmstbe  made  In  -wet  units  exclusively.    Nei- 
ther is  there  any  provision  in  the  act  requir- 
ing the  -wholesaler  to  dispose  of  his  stock 
of  goods  at  any  time  after  the  local  option 
(tatute  talces    effect  in  the  dry  unit  where 
big  place  of  business  is  located.    Appellant 
contends  tbat  the  only  purpose  of  the  provl- 
ilon  at  the   act    requiring  a  retailer  to  dis- 
pose of  his  stock   of  goods,  while  permitting 
(Wholesaler  to  retain  his,  was  to  aCFord  the 
wholesaler   a    reasonable  time  within  which 
he  mi^t   gradually  dispose  of  his  stock  by 
gales  made  In  -wet  units  in  the  due  course  of 
tiade,  but    that  section  18,  which  prohibits 
the  shipment    of    intoxicating  liquors  into  a 
dry  unit,  discloses  an  evident  intention  that 
the  wholesaler  shall  not  be  permitted  to  re- 
plenish his    stock   within  such  dry  unit    If 
the  Legislature  had  so  intended,  it  certainly 
would  have  so  stated  in  an  act  of  the  length 
of  the  one  no-w  l>efore  us.    Our  construction 
Is  that  the   -wliolesaler  is  permitted  to  retain 
his  place   of  business  and  store  his  stock  of 
liquors  in    the    dry  unit,  but  that  he  cannot 
make  any  sales  in  such  dry  unit.    If  the  act 
■0  contemplated,   and  it  certainly  does,  the 
wholesaler    could   not  continue  bis  business 
of  makins    sales   in  wet  units  without  the 
right  of  replenishing  his  stock  and  receiving 
shipments   for    that  purpose.     The  question 
naturally  arises:   How  could  he  maintain  his 
stock  unless  it  may  be  shipped  to  him  from 
outside  of  the   dry  unit,  and  be  delivered  to 
him  in  original  packages  by  a  common  car- 
rier?    The   second  proviso  of.  section  18  Is: 
"That  nothloB  in  this  act  shall  be  construed 
to  prohibit  the  manufacture  of  intoxicating  llq- 
nors  from  the   raw  material  in  any  no-license 
unit,  nor  the  delivery  of  the  same." 

The  history  of  the  adoption  of  this  proviso 
by  the  Legislature  Is  set  forth  by  Judge 
Cbadwick  In  his  dissenting  opini<Hi  in  State 
T.  Belllngham  Bay  Brewing  Co.,  70  Wash. 
858,  127  Pac.  298.  Construing  this  proviso, 
and  especially  the  last  clause  "nor  the  deliv- 
ery of  the  same"  in  the  light  of  the  entire 
act,  and  in  connection  with  the  fact  that  the 
wholesaler  may  maintain  a  place  of  business 
and  have  a  stock  of  intoxicating  liquors  in 
a  dry  unit  for  the  lawful  purpose  of  making 
sales   In  wet  units,  it  would  seem  that  the 


respondent  committed  no  offense  when  it 
delivered  liquors  in  unbroken  packages  to 
the  wholesaler  in  the  dry  unit  It  may  be 
that  this  construction  of  the  statute  wUl  af- 
ford the  wholesaler  a  better  opportunity  for 
evading  and  violating  the  law  by  making 
illegal  sales  In  a  dry  unit  after  he  thus  ob- 
tains his  stock  of  goods;  but  U  so,  the  re- 
sponsibility lies  with  the  Legislature,  and 
not  with  tile  courts,  and  the  remedy,  If  any, 
must  be  obtained  by  legislation,  and  not  by 
judicial  interpretation.  If  a  wholesaler 
should  violate  the  law  by  making  illegal 
sales  within  a  dry  unit  after  he  has  lawfully 
obtained  his  stock  of  intoxicating  liquor 
within  such  dry  unit  criminal  prosecutions 
should  be  instituted  against  him,  and  not 
against  the  common  carrier  which  lawfully 
delivered  bis  stock  of  liquors.  Our  conclu- 
sion is  that  the  trial  court  committed  no  er- 
ror in  sustaining  the  demurrers.  The  con- 
clusion we  have  reached  makes  it  manifest 
that  the  Kenyon-Webb  Act  has  no  applica- 
tion to  the  facts  of  this  case. 
The  Judgment  is  affirmed. 

MAIN,  MOBRIS,  HLLIS,  and  OOSB,  33., 
conctir. 


(83  Wash.  196) 
NICHOLSON  T.  KILBUHT.    (No,  11785.) 

(Supreme  Court  of  Washington.    Jan.  6,  1015.) 

1.  Pabtnkbsrip  (J  6*)— What  CoNerrruTiw. 

A  partnership  is  effected  by  a  contract  of 
two  or  more  competent  persons  to  place  their 
money,  effects,  labor,  and  skill,  or  some  or  all  of 
them.  In  lawful  commerce  or  business,  and  to 
divide  the  profits  and  bear  the  loss  in  certain 
proportions. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  U  15,  16;    Dec.  Dig.  §  5* 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,  Partnetsbip.] 

2.  PaBTNEKSHIP     (§     63*)— EXIBTENCI!>— Pboof. 

It  is  not  necessary  that  a  partnership  be 
proven  by  direct  evidence,  but  its  existence  may 
be  implied  from  circumstances,  especially  where 
the  evidence  touching  the  inception  of  the  busi- 
ness and  the  conduct  of  the  parties  throughout 
its  operation,  not  only  tends  to  show  a  joint  or 
common  venture,  but  is  in  the  main  inconsist- 
ent with  any  other  theory,  showing  that  the 
parties  have  entered  into  a  business  relation 
combining  their  property,  labor,  slsill,  or  experi- 
ence, or  some  or  all  of  them,  on  one  side,  and 
some  on  the  other  for  joint  profits. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
CenL  Dig.  Si  76,  79 ;    Dec.  Dig.  {  63.*] 

8.  Pabtnebshif  (S  63*)— Paoor— EvioKRCE. 

Evidence  held  to  establish  the  existence  of 
a  partnership  between  complainant  and  defend- 
ant's intestate. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §}  76,  79;   Dec.  Dig.  f  53.*] 

Department  1.  Appeal  from  Superior 
Court  Spokane  County;  Heniy  L.  Kennan, 
Judge. 

Action  by  Lucy  Nicholson  against  T.  T.  Kil- 
bury,  as  administrator  of  the  estate  of  Emma 
Ju.    EUibury,    deceased.    Judgment    for    de- 
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fendant,  and  plaintiff  appeals.    Reversed  and 
remanded,  with  directions. 

Voorhees  &  Canfleld  and  C.  E.  H.  Maloy, 
all  of  Spokane,  for  appellant.  Peacock  & 
Ludden  and  H.  O.  Klnzel,  all  of  Spokane,  for 
-espondent' 

ELLIS,  J.  This  is  an  action  against  an 
administrator  for  an  accounting  and  settle- 
ment of  the  affairs  of  a  partnership  which  it 
is  claimed  existed  and  continued  between  the 
plaintiff  and  the  decedent  from  the  fall  of 
1892  to  the  time  of  the  decedent's  death  in 
October,  1911. 

^he  evidence  is  very  voluminous,  and  much 
of  it  of  little  materiality.  We  cannot  within 
the  reasonable  limits  of  an  opinion  set  out 
more  than  the  salient  facts  developed.  It  is 
not  claimed  that  the  contract  of  partnership 
was  In  writing,  and,  since  one  of  the  alleged 
partners  is  dead,  the  plaintiff  could  not  tes- 
tify to  any  express  contract  between  her 
and  the  decedent  The  evidence  was  there- 
for directed  to  an  effort  to  establish  the  part- 
nership by  circumstantial  evidence  and  the 
admissions  of  the  decedent  to  various  per- 
sons at  different  times  throughout  the  ex- 
istence of  the  alleged  partnership.  The  fol- 
lowing facts  are  either  admitted  or  so  thor- 
oughly established  by  the  evidence  as  to  be 
beyond  controversy. 

The  plaintiff  was  a  niece  of  and  lived  with 
the  decedent  as  a  member  of  her  family  from 
the  time  she  was  a  girl  of  14.  In  the  fall  of 
1892,  when  the  plaintiff  was  about  17  years 
of  age,  she,  with  the  decedent's  family, 
moved  from  Sprague,  Wash.,  to  Spokane. 
She  then  possessed,  by  Inheritance  from  her 
mother,  furniture  worth  somewhere  in  the 
neighborhood  of  $1,000,  and  sufficient  to  fur- 
nish eight  or  ten  rooms  in  a  lodging  house. 
This  furniture  was  used  in  furnishing  a  lodg- 
ing house  on  Sprague  avenue,  In  the  city  of 
Spokane.  The  plaintiff  was  a  girl  of  unusual 
energy  and  executive  ability,  and  gave  her 
whole  time  and  attention  to  the  development 
of  the  rooming  house  business  conducted  In 
the  name  of  her  aunt  The  Sprague  avenue 
bouse  was  conducted  until  March,  1893,  when 
the  plaintiff's  furniture  was  moved  to  another 
house  No.  225  Howard  street,  known  as  the 
Little  Metropolitan  Hotel,  which  was  con- 
ducted from  March,  1893,  tmtil  some  time  In 
1898.  In  the  spring  of  1893  the  plaintiff, 
through  final  settlement  with  her  guardian, 
received  $570  in  money,  which  was  also  used 
In  equipping  the  Little  Metropolitan  Hotel. 
The  business  prospered,  and  In  1895  or  1896 
another  lodging  house  on  Howard  street, 
Icnown  as  the  Star  was  purchased.  In  1897 
another  lodging  house  known  as  the  Lauman 
House,  on  Riverside  avenue,  was  purchased, 
furnished,  and  conducted  as  the  other  houses. 
It  appears  that  from  March  1893,  until  some 
time  in  1898,  from  one  to  three  hotels  were 
being  successfully  operated  with  considerable 
profit.  In  1898  the  three  houses  above  men- 
tioned were  disposed  of  and  a  house  procured 


at  220  Howard  street,  known  as  the  Big  Met- 
ropolitan Hotel.  This  was  conducted  imlil 
1904,  when  it  was  sold  and  a  larger  estab- 
lishment, known  as  the  Riverside  Hotel,  was 
opened.  This  house  was  operated  until  1909, 
when  it  was  traded  for  two  pieces  of  prop- 
erty In  Whitman  county,  a  farm  and  seven 
lots  in  the  town  of  Rosalia.  During  nearly 
all  of  the  time  that  the  various  lodging  hous- 
es and  hotels  were  operated,  the  plaintiff 
gave  to  them  her  constant  attention,  and  for 
a  part  of  the  time  conducted  one  or  more  of 
the  houses  with  very  little  assistance  from 
her  aunt  It  appears  that  for  about  14  or  15 
years  of  this  period  the  plaintiff  devoted  all 
of  her  time  and  energy  to  the  business,  re- 
ceiving no  pay  save  her  living.  During  the 
progress  of  tlie  hotel  business  a  farm  in  the 
Big  Bend  Country  near  Edwall  was  pur- 
chased, also  two  lots  in  Cook  &  King's  addi- 
tion to  Spokane.  The  Edwall  property  was 
sold  in  1902  and  two  lots  in  Moore's  addition 
to  Spokane  purchased.  This  property  is 
known  in  the  record  as  the  Mansfield  prop- 
erty. During  this  period,  also,  the  decedent 
purchased  an  interest  of  certain  of  the  other 
heirs  in  the  estate  of  Amanda  3.  Fry,  known 
as  the  Joseph  Fry  estate.  The  evidence  as 
to  this  estate  Is  not  clear,  but  the  plaintiff 
admitted  that  two  notes  aggregating  $3,400 
in  amount  given  for  a  sale  of  a  part  of  the 
Fry  land,  known  as  the  Markel  notes,  were 
the  personal  property  of  the  decedent  and 
not  partnership  property;  the  land  whi<di 
they  represented  having  come  to  decedent  as 
one  of  the  Fry  heirs.  In  1907  three  lots  in 
Peter  Sapro's  addition  to  Spokane  were  pur- 
chased. This  property  is  spoken  of  in  the 
record  as  the  Fairview  of  home  property. 
In  1899  the  decedent  married  the  defendant, 
T.  T.  Kilbury,  who  is  now  the  administrator 
of  her  estate.  In  1906  the  plaintiff  also  mar- 
ried. For  a  short  time  after  her  marriage 
plaintiff  lived  in  the  Fairview  or  home  prop- 
erty, but  afterwards  returned  to  the  hotel 
and  devoted  her  time  to  its  operation  for  a 
while;  but  it  appears  that  during  the  last 
year  and  a  half  of  its  operation  it  was  main- 
ly conducted  by  the  decedent  The  decedent 
had  no  proper^  whatever  at  the  time  of  em- 
barking in  the  lodging  house  business.  All 
of  the  furniture  and  money  for  starting  the 
business  were  furnished  by  the  plaintiff.  All 
of  the  money  for  the  purchase  of  furniture  of 
the  various  hotels  and  for  the  purchase  of 
the  several  properties,  save  such  sums  as  the 
defendant  claims  that  he  himself  furnished, 
was  produced  from  the  profits  of  operation 
and  tiie  proceeds  of  the  sale  of  the  various 
hotels.  It  clearly  appears  from  the  evidence 
that  during  the  progress  of  the  business  the 
plaintiff  and  the  decedent  from  time  to  time 
drew  from  the  profits  of  the  business  such 
moneys  as  were  necessary  for  their  living 
expenses,  but  had  no  accounting  of  any  kind 
touching  the  partnership  business. 

The  uncontradicted   evidence  shows   that 
the  decedent  many  times  from  1893  up  to  her 
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last  Illness  In  1911  stated  to  several  witnesses  { 
that  the  plaintiff  was  a  partner  in  the  business 
and  was  entitled  to  half  of  everything  that 
the  decedent  held  in  her  name.  These  state- 
mcnts  were  made  to  one  A.  L.  Ritz,  a  broth- 
er-in-law of  the  decedent,  many  times  dur- 
ing the  years  1908  and  1009  and  shortly  bo- 
fore  her  death  in  1911.  He  testified  that  the 
decedent  at  these  times  told  him  that  all  the 
money  and  property  they  owned  when  they 
opened  the  Little  Metropolitan  Hotel  was 
Lucy's ;  that  the  decedent  then  had  no  mon- 
ey ;  that  she  (the  decedent)  had  made  what- 
ever she  had  from  that  hotel  as  the  start; 
and  that  Lucy  had  a  half  interest  in  the  busi- 
ness. One  Margaret  Frary  also  testified  that 
about  the  year  1898  she  was  living  and  board- 
ing at  one  of  the  hotels  in  question,  was 
well  acquainted  with  the  decedent,  and  that 
the  decedent  several  times  said  to  her  that 
the  plaintiff  was  a  partner  in  the  business 
and  Just  as  much  entitled  to  her  share  of 
the  profits  as  she  (the  decedent)  was.  Two 
other  disinterested  witnesses,  one  Miller  and 
his  wife,  testified  that  they  had  lived  and 
boarded  at  the  Uttle  Metropolitan  Hotel  in 
the  year  1896  for  a  short  time,  and  again  in 
the  year  1897,  and  at  times  during  the  years 
1898,  1899,  and  1900  at  other  hotels  conduct- 
ed by  the  plaintiff  and  the  deceased.  Both 
testified  that  many  times  during  those  years 
the  decedent  had  said  to  them  that  the  plain- 
tiff was  a  partner  in  the  business  and  en- 
titled to  one-half  of  all  that  she  (the  dece- 
dent) had  at  any  time.  These  witnesses  also 
testified  that  when  the  decedent  in  1899  mar- 
ried the  defendant,  or  shortly  after  the  mar- 
riage, the  decedent  said  to  Mr.  Miller  that 
the  plaintiff  was  threatening  to  withdraw 
from  the  business  and  demanding  a  settle- 
ment ;  that  if  she  persisted  in  that  course  it 
would  ruin  her  (the  decedent),  and  asked 
Miller  to  Intercede  with  the  plaintiff  and  pur- 
snade  her  to  let  the  business  continue  as  be- 
fore; that  be  did  this  with  the  result  that 
the  matter  was  not  pressed  and  the  decedent 
afterwards  thanked  him  for  his  good  offices 
In  the  matter.  The  decedent's  two  sons  both 
testified  that,  at  the  time  of  the  opening  of 
the  rooming  house  on  Sprague  avenue  in 
1892,  the  plaintiff's  furniture  was  practically 
all  of  the  furniture  used  in  furnishing  the 
house ;  that  on  the  opening  of  the  Little  Met- 
ropolitan Hotel  in  the  spring  of  1893  the 
plaintifrs  furniture  and  something  over  $5(X) 
of  the  plaintiff's  money  were  used  in  furnish- 
ing that  hotel;  that  the  decedent  had  ;>o 
property  of  any  kind  at  that  time ;  and  that 
the  decedent,  throughout  all  of  the  period 
when  the  hotels  were  being  conducted,  rec- 
ognized the  plaintiff  as  a  full  partner  in  the 
business  and  often  said  to  them  and  In  their 
presence  that  the  plaintiff  was  her  partner 
and  entitled  to  half  of  everything  she  (the 
decedent)  had. 

As  opposed  to  all  of  this  evidence  tending 
to  show  a  partnership,  there  is  but  one  cir- 
cumstance worthy  of  serious  consideration 


not  in  harmony  with  the  partnership  theory. 
That  is  the  fact  which  is  undisputed  that, 
throughout  all  of  the  period  covered  by  the 
alleged  partnership  operations,  all  of  the 
business  was  conducted  in  the  name  of  the 
decedent  either  as  E.  J.  Smith  or  E.  J.  S. 
Kilbury;  that  the  bank  account  was  kept 
in  her  name;  and  that  the  title  to  all  proper- 
ty purchased  was  taken  In  her  name. 

There  were  other  circumstances  testified  to 
by  defendant  which  it  is  asserted  refute  the 
claim  of  a  partnership.  To  conserve  space 
we  shall  notice  these  but  briefly.  The  de- 
fendant lived  at  intervals  at  the  Sprague 
rooming  house,  at  the  Little  Metropolitan 
Hotel,  and  other  hotels  conducted  in  the  de- 
cedent's name  prior  to  bis  marriage  to  the 
decedent  in  1899.  He  claims  that  during 
these  times  lie  devoted  his  own  time  and  la- 
bor to  the  promotion  of  the  business,  and, 
when  he  was  otherwise  employed,  turned 
over  to  the  decedent  whatever  moneys  he 
received  above  his  own  living  expenses; 
that  after  the  marriage  he  assisted  the  de- 
cedent in  conducting  the  hotels  and  operating 
the  farms,  and  spent  some  of  his  own  money 
in  improving  the  farms  and  the  other  prop- 
erties. He  also  joined  with  her  in  the  exe- 
cution of  certain  notes  and  mortgages  for 
moneys  borrowed  and  secured  on  some  of 
these  properties,  and  the  proceeds  of  such 
loans  were  used  in  the  purchase  and  improve- 
ment of  the  properties.  There  were  also  in- 
troduced in  evidence  various  bills  and  re- 
ceipts rendered  and  given  in  connection  with 
the  hotel  business  running  to  the  decedent 
or  to  the  decedent  and  her  husband,  the  de- 
fendant. 

The  trial  court  made  no  findings  of  fact  or 
conclusions  of  law,  but,  after  all  of  the  evi- 
dence was  in,  entered  a  decree  that  the  plain- 
tiff take  nothing  by  her  action,  but  go  hence 
without  day,  and  that  the  defendant,  as  ad- 
ministrator of  the  estate  of  Emma  J.  Kil- 
bury, deceased,  receive  his  costs.  The  plain- 
tiff has  appealed. 

[1]  The  sole  question  presented  by  tMs  ap- 
ical is  whether  the  evidence  was  sufficient  to 
establish  the  alleged  partnership.  Chancel- 
lor Kent  defines  a  partnership  as : 

"A  contract  of  two  or  more  competent  persona^ 
to  place  their  money,  effects,  labor,  and  skill,  or 
some  or  all  of  them,  in  lawful  commerce  or 
business,  and  to  divide  the  profit  and  bear  the 
loss,  in  certain  proportions."  3  Kent's  Com- 
mentaries, p.  24. 

See  Ward  v.  Thompson,  22  How.  330, 16  L. 
Ed.  249. 

There  Is  no  arbitrary  rale  by  which  It 
may  be  determined  whether  a  partnership 
relation  existed  in  a  given  Instance  or  not 
The  existence  of  a  partnership  depends  upon 
the  intention  of  the  parties.  That  intention 
must  be  ascertained  from  all  of  the  facts  and 
circumstances  and  the  actions  and  conduct 
of  the  parties. 

[2]  While  a  contract  of  partnership,  either 
expressed  or  implied,  is  essential  to  the  crea- 
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tion  of  the  partnersblp  relation,  it  Is  not  nec- 
essary that  the  contract  be  established  by 
direct  evidence.  The  existence  of  the  part- 
nership may  be  Implied  from  circumstances, 
and  this  Is  especially  true  where,  as  here, 
the  evidence  touching  the  Inception  of  the 
business  and  the  conduct  of  the  parties 
throughout  Its  operation,  not  only  tends  to 
show  a  Joint  or  common  venture,  bnt  Is  in 
the  main  Inconsistent  with  any  other  .theory. 
Brldgman  v.  Wlnsness,  34  Utah,  383,  98  Pac. 
186.  It  is  well  settled  that  no  one  fact  or 
circumstance  will  be  taken  as  the  conclnsive 
test.  Where,  from  all  the  competent  evi- 
dence, it  appears  that  the  parties  have  en- 
tered into  a  business  relation  combining  their 
property,  labor,  skill,  and  experience,  or  some 
of  these  elements  on  the  one  side  and  some 
on  tbe  other,  for  the  purpose  of  Joint  profits, 
a  partnership  will  be  deemed  established. 
McDonald  Bros.  v.  Campbell  &  Bergeson,  96 
Minn.  87,  104  N.  W.  760;  Torbert  v.  Jeffrey, 
161  Mo.  645,  61  S.  W.  828;  Corey  v.  Cad- 
well,  86  Mich.  570,  49  N.  W.  611;  Price  v. 
Mlddleton  &  Bavenel,  75  S.  C.  105,  65  S.  B. 
156. 

[3]  In  Haug  v.  Hang,  193  IlL  645,  61  N. 
E.  1053,  a  case  closely  analogous  to  that  In 
band  in  all  points  save  that  there  the  busi- 
ness was  conducted  under  a  partnership 
name,  tbe  court,  holding  that  the  partnership 
was  established  by  drcnmatant'lal  evidence, 
said: 

"There  Is  no  evidence  in  the  record  of  any  ex- 
press contract  of  partnership  or  written  agree- 
ment of  partnership  between  the  parties.  It  is 
well  settled,  however,  that  written  articles  of 
agreemeot  are  not  necessary  to  constitute  a 
partnership,  but  that -a  partnership  may  exist 
under  a  verbal  agreement.  Bopp  v.  Fox,  03 
111.  540.  The  existence  of  a  partnership  may 
be  implied  from  circumstances.  Kellefaer  v.  Tia- 
dale,  U3  IlL  405.  A  partnership  may  arise  out 
of  an  arrangement  for  a  joint  business,  wherein 
the  word  'partnership'  may  not  have  been  used. 
'If  there  is  such  a  joinder  of  interests  and  ac- 
tion as  the  law  will  consider  as  equivalent  and 
regards  as  In  effect  constituting  a  partnership, 
it  will  give  to  tbe  persons  so  engaged  all  the 
rights,  and  lay  upon  them  all  the  responsibili- 
ties, and  to  third  persons  all  the  remedies  which 
belong  to  a  partnership.'  Morse  v.  Kicbmond, 
6  111.  App.  166.  It  is  also  well  settled  that 
when,  by  agreement,  persons  have  a  joint  in- 
terest of  the  same  nature  in  a  particular  ad- 
venture, they  are  partners  inter  se,  although 
some  c<]ntribute  money  and  others  lal>or.  Such 
a  partnership  may  well  exist,  although  the  whole 
capital  is  in  the  first  instance  advanced  by  one 
party,  and  tbe  other  contributes  only  his  time 
and  skill  and  ability  in  the  selection  and  pur- 
chase of  the  commodities.  Robbing  v.  LasweU, 
27  lU.  365." 

It  is  true  that  in  that  case  tbe  use  of  the 
partnership  name  was  regarded  as  the  most 
potent  fact  in  evidence;  still  tbe  other  cir- 
cumstances tending  to  establish  the  partner- 
ship were  neither  undisputed  as  here,  nor  by 
any  means  so  convincing  as  those  found  here, 

In  Bartelt  r.  Smith,  145  Wis.  31,  129  N. 
W.  782,  Ann.  Cas.  1912A,  1195,  the  alleged 
partnership  involved  the  operation  of  a  rural 
telephons   businesa     No   formal  agreement 


was  ever  made.  l%e  title  of  the  orlgixial 
stem  from  which  the  system  was  developed 
was  taken  in  the  name  of  one  of  the  alleged 
partners.  The  other  party,  however,  ad- 
vanced the  money  for  the  purchase  of  tlils 
nucleus,  to  buy  new  material  and  to  operate 
the  business.  The  parties  operated  the  busi- 
ness together.  The  court  held  that  these  cir- 
cumstances were  sufSclent  to  establish  the 
partnership,  notwithstanding  the  lack  of  any 
express  contract,  either  written  or  oral.  The 
opinion  implies  that  no  partnership  name 
was  used  in  any  part  of  the  operation  of  the 
business.  The  court,  spealdng  through  Win- 
slow,  C.  J.,  said: 

"But  it  is  not  necessary  that  the  partners 
should  call  themselves  such.  If  they  engage  in  a 
Joint  business  enterprise,  each  putting  in  capi- 
tal or  labor  or  both,  with  an  agreement  to  sliare 
profits  as  such,  there  will  be  a  partnership, 
whatever  they  may  call  themselves.  Nor  need 
an  express  contract,  either  written  or  oral,  be 
shown.  Like  other  contracts  which  the  law 
does  not  require  to  be  in  writing,  a  contract  of 
partnership  may  be  proven  by  circumstantial 
evidence ;  that  is,  by  showing  acts  and  conduct 
of  the  parties  from  which  the  fact  may  be  in- 
ferred that  the  parties  have  agreed  to  become 
partners  and  share  profits  as  such." 

In  view  of  all  the  evidence  In  this  case,  we 
give  little  weight  to  the  fact  that  the  business 
was  conducted  and  titles  taken  In  the  dece- 
dent's name.  When  the  business  was  started, 
the  appellant  was  a  mere  girl.  The  other 
party  to  the  venture  was  her  aunt  What- 
ever their  relative  interest  In  the  business,  it 
seems  only  natural  that  it  should  be  conduct- 
ed  in  the  name  of  the  aunt.  Since  the  aunt 
at  all  times  admitted  the  partnership  rela- 
tion, it  is  not  strange  that  the  business  was 
continued  in  her  name.  Nor  do  we  see  maCta 
probative  force  in  the  respondent's  claim  that 
he  contributed  of  his  own  time  and  funds  to 
the  business.  That  contributed  before  tbe 
marriage  was  clearly  a  gift  to  the  deceased, 
whom  he  then  intended  to  marry.  That  con- 
tributed after  the  marriage  would  tend  only 
to  establish  a  community  interest  in  his 
wife's  half  of  the  partnership  property. 
Whether  It  would  be  sufficient  even  for  that 
purpose  we  do  not  decide.  It  is  true  that  in 
the  summer  of  1907  a  set  of  books  was  open- 
ed in  tbe  name  of  the  respondent  and  the  de- 
ceased, but  that  was  near  the  end  of  the 
hotel  business,  and  after  the  appellant  had 
already  contributed  some  14  or  15  years  of 
her  life  and  energy  to  its  development  The 
circumstance  is  worthy  of  little  considera- 
tion. The  fact  that  the  respondent  Joined  in 
the  execution  of  certain,  notes  and  mort- 
gages is  readily  explained  by  the  well-known 
fact  that  the  paper  of  a  married  woman  is 
seldom  taken  without  requiring  that  her 
husband  Join  therein.  Upon  tbe  whole  rec- 
ord, we  are  clear  that  the  partnership  was 
fairly  established.  We  fall,  however,  to  find 
any  evidence  of  an  understanding  that  the 
appellant  shonld  receive  a  return  of  the  mon- 
ey and  the  value  of  the  furniture  which  she 
originally  contributed  to  the  enterprise. 
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The  Judgment  Is  reversed,  and  the  cause 
Is  remanded,  with  direction  to  enter  a  decree 
In  favor  ot  the  appellant  establishing  her  un- 
divided one-half  interest  In  the  entire  estate, 
save  the  proceeds  of  ^the  Markel  notes,  which 
It  was  admitted  represent  property  which 
came  to  the  deceased  by  inheritance. 

CROW,  a  J.,  and  GOSB,  CHADWICK. 
and  MAIN,  JJ.,  concur. 


(83  Wash.  205) 

LUDWIQS  et  al.  v.  CITY  OF  WALLA  WAIi- 
LA  et  al.    (No.  11808.) 

(Supreme  Court  of  Washington.    Jan.  6,  1915.) 

1.  Limitation  or  Actions  (i  60*)— AccbtjaI/— 
CuANOE  OF  Gbaub— Equitable  Rbuef. 

Where  city  ordinances  fixing  the  establish- 
ed street  and  curb  grades  for  certain  streets 
bad  never  been  repealed,  but  were  viulated  by 
the  city  in  lowering  a  curb  grade  in  1904,  when 
a  four-foot  strip  of  new  sidewalk  was  laid  at 
a  level  below  the  established  grade,  the  city's 
wrong  consisting  of  compelling  the  reconstruc- 
tion of  the  old  sidewalks  to  comply  with  the 
new  grade  dated  from  each  actual  physical 
change,  and  hence  a  property  owner's  suit,  in- 
stituted in  1912,  to  restrain  the  city  from  en- 
forcing such  order,  was  not  barred  by  limita- 
tions. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Gent.  Dig.  SS  33:^-S41;  Uec.  Dig.  | 
60.*] 

2.  Emiitent  Domain  (f  101*)— Stbebt  Grades 
— Cha  n  oe—D  amaoes. 

Where  a  city  by  ordinance  has  established 
a  street  and  curb  grade  for  both  roadway  and 
sidewalk,  both  the  city  and  adjoining  property 
owners  were  bound  to  conform  •  to  such  grade, 
and  the  city  after  such  conformity  could  not 
change  the  grade  without  payment  of  damages 
resulting  to  the  property  owners  thereby. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  2(i9,  270;  Dec.  Dig.  i  101.*] 

8.  MVNICIFAI.  Cobpobations  (f  656*)— Stbeet 
Gbaoes  —  Obdinances  —  Repeal,  —  Amend- 
mbnt^Motion. 

Where  a   city   had   established   street  and 

sidewalk    grades    by    formal    ordinances,    they 

could  not  l>e  repealed  or  amended  by  mere  order 

or  motion. 
[Ed.    Note.— For  other   cases,   see  Municipal 

Corporations,  Dec.  Dig.  |  656.*] 

4.  Mdnicipai,  Cokpobattons  (S  394»)  — 
Stbeets — Ohanoe  or  Gbade— Damages. 
Where  a  city,  in  violation  of  certain  grade 
ordinances,  improved  a  street  on  a  grade  below 
the  official  grade,  abutting  owners  could  not 
recover  damages  for  the  destruction  of  their  old 
sidewalks  so  far  as  tbey  did  not  conform  to 
the  official  grade,  but  were  entitled  to  recover 
such  damages  as  resulted  solely  from  lowering 
the  sidewalks  contiguous  to  their  property  be- 
low the  established  grade. 

[Ed.  Note.— For  other  cases, '  see  Municipal 
Coi^orations,  Cent  Dig.  {(  93S-94S ;   Dec.  Dig. 

Department  1.  Ajypeal  from  Superior 
Court,  Walla  Walla  County;  Edward  O. 
Mills,  Judge. 

Action  by  George  Ludwlgs  and  others 
■gainst  the  C3ty  of  Walla  Walla  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 


John  F.  Watson  and  Thos.  H.  Brents,  both 
of  Walla  Walla,  for  appellants.  H.  S.  Bland- 
ford,  Sbarpstein  &  Sharpstein,  and  1.  P.  & 
C.  C.  Gose^  all  o£  Walla  Walla,  for  re^tond- 
eata. 

ELLIS,  J.  Four  separate  actions  were 
brought  to  enjoin  the  city  of  Walla  Walla 
from  enforcing  an  order  that  sidewalks  ad- 
jacent to  the  properties  of  the  respective 
plaintiffs  be  removed  and  new  sidewalks  laid 
at  their  expense.  The  Issues  being  practical- 
ly the  same,  the  four  cases  were  by  stipar 
ladon  consolidated.  The  plaintiffs  are  the 
owners  of  Ci.rtain  business  properties,  some 
of  which  abut  on  the  south  line  of  West  Main 
street,  some  on  the  west  line  of  South  Third 
street,  and  some  on  both  of  these  streets. 
All  of  these  properties  are  In  the  plat  of  the 
original  town,  now  dty,  of  Walla  Walla. 
Between  the  years  1875  and  1878  the  dty 
council  caused  the  streets  in  question  to  be 
surveyed,  grades  established,  and  profiles  pre- 
pared by  the  city  surveyor,  and  adopted  and 
caused  to  be  filed  in  the  office  of  the  city 
clerk  the  profiles  of  the  grades  so  established. 

On  September  6,  1878,  Ordinance  No.  17 
was  passed  making  it  unlawful  for  any  per- 
son to  construct  any  sidewalk  or  gutter  ex- 
cept in  accordance  with  the  ordinance;  re- 
quiring a  permit  from  the  committee  on 
streets  for  such  work;  requiring  the  dty 
surveyor  upon  application  to  make  the  neces- 
sary surveys  for  such  work;  requiring  a  cer- 
tificate of  the  surveyor  as  to  the  accuracy 
of  any  such  work  before  acceptance  by  the 
coundl ;  and  providing  for  sidewalk  locations 
and  curb  grades  as  follows: 

"Sec.  9.  The  grade  of  Main  and  parallel 
streets  hereafter  established  shall  run  from  cen- 
ter to  center,  and  the  curbs  of  those  streets 
shall  correspond  to  the  official  grade  of  the  cen- 
ter of  the  street  opposite.  The  grades  of  streets 
running  from  north  to  south,  on  the  intersection 
of  Main  and  parallel  streets  shall  be  level  and' 
shall  .run  from  line  of  block  to  line  of  block, 
the  grade  of  the  curb  lines  conforming  to  the 
official  grade  of  cross-street,  and  running  with 
grade  parallel  to  the  center  of  the  street. 

"Sec.  10.  In  all  cases  not  otherwise  provided 
for  the  curbs  shall  correspond  to  the  official 
grade  of  the  street  of  wblch  said  sidewalk 
shall  form  a  part  Sidewalks  shall  rise  from 
the  curbs  to  the  line  of  the  block  at  the  rate 
of  one-fourth  of  an  inch  to  every  foot  of  width, 
and  where  the  coverinif  planks  do  not  cover  the 
whole  width  of  the  sidewalks  the  space  not  cov- 
ered shall  be  filled  to  the  top  of  the  curb;  the 
width  of  all  sidewalks  hereafter  laid  on  streets 
eighty  (80)  feet  wide  shall  be  twelve  (12)  feet 
and  upon  streets  one  hundred  (100)  feet  wide 
shall  be  sixteen  (16)  feet  measuring  from  the 
line  of  the  block  to  the  outside  of  the  curb." 

On  November  26,  1880,°  the  coundl  by  Or- 
dinance No.  81  established  a  certain  bench 
mark  100  feet  above  the  base  grades  of  the 
dty  as  the  initial  bench  mark  of  all  levels 
thereafter  to  be  run  in  the  city. 

On  January  4,  1881,  Ordinance  No.  88 
was  adopted  establishing  the  grades  of  Main 
street  at  the  intersections  of  the  center  line 


•For  other  cases  see  same  topic  and  soction  NUUBBR  in  Dao.  Dig.  A  Am.  Dig.  Kay-No.  Series  A  Rop'r  Indezss 
14SP.-18 
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wltb   the  cross-streets,    at  specified   heights 
above  the  base  grades  of  the  city. 

In  1881  the  city,  by  special  assessment 
against  the  abutting  properties,  graded  and 
improved  the  roadways  of  Main  and  Third 
streets  substantially  to  the  grades  so  estab- 
lished. 

The  buildings  on  the  Ludwigs  property,  or 
some  of  them,  were  first  erected  in  1881. 
All  of  the  other  buildings  on  all  of  the  prop- 
erties involved  were  built  about  the  year 
1887.  So  far  as  the  record  staows,^  none  of 
the  then  owners  of  any  of  the  properties 
secured  any  grades  or  surveys  for  the  c<»i- 
atruction  of  these  buildings.  All  that  appears 
is  that  in  the  construction  of  the  Liudvrigs 
buildings  the  levels  were  taken  from  the 
physical  surface  of  the  crown  of  Main  street. 
Wooden  sidewalks  were  first  constructed.  In 
1899  an  ordinance  was  passed  prohibiting 
wood«i  walks  within  certain  limits  Including 
the  properties  here  in  question.  During  the 
year  1900  and  1901  the  several  plaintiffs 
constructed  cement  concrete  sidewalks  along 
the  adjacent  streets  here  involved,  replacing 
the  old  wooden  sidewalks.  None  of  these 
parties  secured  grades  from  the  surveyor  as 
required  by  the  ordinance.  Ludwigs  claims 
that  he  was  told  by  the  chairman  of  the 
street  committee  to  put  his  sidewalks  on  the 
same  grade  as  the  old  wooden  one^  but  the 
then  dty  surveyor  testified  that  he  warned 
Ludwigs  that  he  was  building  his  walk  off 
grade  and  urged  him  to  use  the  official  grade. 
At  any  rate,  the  trial  court  found  that  all  of 
these  concrete  sidewalks  were  above  the  of- 
ficial grade,  and  none  of  the  plaintiffs  except- 
ed to  the  finding.  We  therefore  accept  it  as 
a  fact 

In  1904  the  dty  by  ordinance  created  local 
improvement  district  No.  2  for  the  pavement 
of  the  streets  here  involved  with  asphalt  on  a 
concrete  base.  The  district  included  all  of 
the  above-mentioned  properties.  Main  street 
Is  100  feet,  Third  street  80  feet,  wide.  As 
formerly  Improved,  the  roadway  on  Main 
was  68  feet,  and  on  Third  48  feet  wide.  The 
width  of  sidewalks  was,  on  Main  16  feet,  on 
Third  12  feet  The  plan  of  the  new  improve- 
ment narrowed  the  roadway  on  Main  to  60 
feet,  on  Ttiird  to  40  feet,  thus  extending  the 
curbs  4  feet  further  into  the  streets  on  each 
side.  The  improvement  consists  of  the  pave- 
ment of  the  roadway  from  curb  to  curb,  the 
construction  of  concrete  curbs  on  each  side 
of  the  narrowed  roadway,  and  the  laying  of 
a  4-foot  strip  of  concrete  sidewalk  from  the 
new  curb  to  the  old  sidewalk.  The  two  side- 
walks failed  to  meet,  the  old  being  several 
inches  higher  than  the  new.  The  crown  of 
the  asphalt  pavement  conforms  substantiaUy 
to  the  elevation  of  the  center  grade  line  of 
Main  street  as  established  in  1881  by  Or- 
dinance No.  88.  The  curbs,  however,  do  not 
confornt  to  Ordinance  No.  17  as  applied  to 
that  grade.  '  All  the  curbs  on  Main  street  are 
6  inches  lower  than  the  eatablished  center 


grade  line  of  Main  street,  and  on  Third  street 
4  inches  lower  than  the  opposite  center  line 
of  Third  street  The  same  lowering  of  the 
curbs  prevails  throughout  the  whole  district 
This  happened  in  this  way:  The  dty  engineer 
adopted  the  property  line,  instead  of  the  curb 
line,  as  the  base  of  the  sidewalk  grades,  thus 
reversing  the  rule  plainly  prescribed  in  Or- 
dinance 17,  above  quoted.  Obviously,  taking 
the  property  line  as  the  base  on  a  levd  wltli 
the  center  line  of  the  street  and  sloplne 
thence  down  to  the  curb,  16  feet  distant  <« 
Main  street  and  12  feet  distant  on  Third 
street,  at  the  rate  of  %  inch  to  the 
foot,  would  make  the  curb  just  4  intflies 
low6r  with  a  16-foot  walk  and  3  inches 
lower  with  a  12-foot  walk,  and  6  inches 
lower  with  a  20-foot  walk  than  would  have 
been  the  case  had  the  ordinance  been  follow- 
ed by  taking  the  16-foot  curb  line  on  Main 
street  and  the  12-foot  curb  line  on  Third 
street  as  the  base  on  a  level  with  the  center 
line  of  the  street,  and  sloping  the  sidewalk 
grade  thence  up  ^  inch  to  the  foot  to  the 
property  line  and  down  ^  inch  to  the  foot 
to  the  new  curb.  An  attempt  was  made  to 
Justify  this  departure  from  the  ordinance 
on  the  ground  that  for  years  that  plan  had 
been  followed  because  of  the  varying  heights 
of  the  crown  of  the  streets  before  there  were 
any  permanent  pavementa  The  actual  physi- 
cal crovra  of  a  street  is,  however,  a  very  dif- 
ferent tiling  from  the  offidally  fixed  grade  of 
the  center  line  of  ^  the  street  The  crown 
would,  of  course,  vary  with  the  state  of  re- 
pair of  the  street  The  grade  being  a  fixed 
line  with  reference  to  the  dty  datum  would 
be  invariable.  It  is  dear  from  the  evidence 
that  this  confusion  of  crown  with  official 
grade  has  led  to  the  blunder  of  pladng  the 
curbs  in  this  district  from  4  to  5  inches  below 
the  i^cial  curb  grade. 

The  court  found,  in  substance,  all  of  the 
facts  as  above  outlined,  and  further  found 
that  the  plaintifFs'  sidewalks  are  all  above 
the  official  grade,  while  the  strip  of  new  side- 
walk laid  by  the  dty  is  on  Main  street  4  iiK^- 
es,  and  on  Third  street  8  inches,  below  the 
official  sidewalk  grade  of  the  respective 
streets,  and  that  the  lowering  of  the  side- 
walks adjacent  to  the  plaintiffs'  properties 
will  damage  the  plaintiffs'  properties  in  ad- 
dition to  what  they  were  damaged  upon  the 
making  of  the  permanent  improvement  by 
the  dty  in  1904.  The  defendants  were  ac- 
cordingly enjoined  from  compelling  the  low- 
ering of  the  plaintiffs'  sidewalks  to  conform 
to  the  new  strip  of  sidewalk  until  these  dam- 
ages have  been  assessed  and  paid.  The  de- 
fendants appealed. 

[1]  The  appellants  contend  that  the  actions 
are  barred  by  the  statute  of  limitations  be- 
cause the  curb  grade  was  lowered  in  1904. 
and  these  actions  were  not  commenced  till 
1912.  It  must  be  remembered,  however,  that 
neither  Ordinance  No.  17  nor  Ordinance  No. 
88,  which  fixed  the  established  street  and  curb 
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grades,  has  ever  been  repealed.  They  have 
merely  been  violated.  The  official  grade  has 
never  been  changed.  The  wrong  therefore 
dates  from  each  actual  physical  change.  The 
respondents  may  be  barred  of  any  remedy  for 
the  construction  of  the  four-foot  strip  of  new 
sidewalk  which  was  laid  in  1904.  They  are 
not  barred  as  to  the  threatened  enforced  low- 
ering of  the  old  sidewalks  adjacent  to  their 
prc^ertles  to  a  level  below  the  established 
grade. 

[2]  The  appellants  also  contend  that  under 
the  decision  In  Bettlre  v.  North  Yakima,  75 
Wasb.  143,  134  Pac.,699,  to  the  effect  that 
all  that  is  required  of  a  dty  Is  to  construct 
the  sidewalk  with  reasonable  reference  to  the 
established  grade  of  the  roadway,  no  dam- 
ages can  be  recovered  in  this  case  in  any 
event  On  the  other  hand,  the  respondents 
argue  from  the  same  case  that  their  own  old 
sidewalks,  though  higher,  reasonably  con- 
form to  the  official  grade  of  the  roadway. 
That,  case,  however,  was  decided  upon  its 
own  tacts.  No  grade  had  ever  been  estab- 
lished for  the  sidewalk  area,  either  with  ref- 
erence to  the  center  line  of  the  roadway  or 
otherwise  The  sidewalk  there  Involved  was 
the  initial  improvement  of  the  sidewalk  area. 
So  far  as  appeared,  its  level  was  the  only  of- 
ficial grade  ever  established.  The  sum  of 
tliat  decision  \b  that.  In  an  initial  improve- 
ment, the  laying  of  a  sidewalk  ten  inches 
higher  than  center  of  the  roadway  in  a  resi- 
dence district  is  not,  per  se,  an  abuse  of  the 
city's  acknowledged  power  to  establish  orig- 
inal grades  for  its  sidewalks.  Here  the  city 
had  actually  established  a  grade  for  both 
roadway  and  eidewalk  by  formal  ordinances. 
Both  parties  were  bound  to  observe  that 
grade  and  conform  to  it.  A  definite  grade 
once  established  or  long  recognized  by  the 
city  in  improving  the  street  cannot  be  chang- 
ed without  payment  of  any  damages  which 
may  result  to  the  owner  of  abutting  proper- 
ty. Thorberg  v.  Hoquiam,  77  Wash.  679, 138 
Pac  304. 

[3]  The  respondents  urge  that  the  city  by 
an  order  in  1891  raised  the  grade  of  Main 
street  from  Fourth  to  Second  streets  six 
inches.  As  pointed  out  in  Jones  t.  GlUis,  75 
Wash.  688,  135  Pac.  627,  137  Pac.  819,  there 
is  no  evidence  that  this  order  bad  any  ref- 
erence to  the  sidewalk  area  or  curb  grades, 
but  there  is  another  reason  why  it  could  have 
no  such  effect  The  grades  bad  already  been 
established  by  formal  ordinances.  These  or- 
dinances could  not  be  repealed  or  amended 
by  a  mere  order  on  motion.  McQuillin,  Mu- 
nicipal Ordinances,  {  210. 

The  clearly  established  fact  that  In  this 
case  the  city.  In  violation  of  the  provisions  of 
Ordinance  No.  17,  adopted  the  property  line 
as  the  base  for  the  sidewalk  grade,  instead 
of  the  curb  line  16  feet  from  the  property  line 
on  Main  street,  and  12  feet  from  the  prop- 
erty line  on  Third  street,  thus  lowering  the 


established  curb  lines  4  and  3  inches,  respec- 
tively, distinguishes  this  case  from  that  pre- 
sented in  Jones  v.  GUlis,  supra.  In  that  case 
there  was  no  evidence  that  the  sidewalk  grade 
did  not  conform  to  the  center  line  of  the 
street  In  fact,  it  is  said  in  that  case  that 
the  strip  of  new  sidewalk  was  "about  level 
with  the  crown  of  the  street" 

[4]  The  respondents  are  not  entitled  to  re- 
cover damages  for  the  destruction  of  their 
old  sidewalks  so  far  as  they  do'  not  conform 
to  the  official  grade.  They  are,  however,  en- 
titled to  such  damages  as  may  result  solely 
from  lowering  the  sidewalks  contiguous  to 
their  properties  below  the  established  grade. 

The  Judgment  is  affirmed. 

CROW,  0.  J.,  and  CHABWICK.  MAIN,  and 
PARKER,  JJ.,  concur. 


(8S  Wasb.  US) 
RASTBLM  T.  HENRT  et  aL    (No.  12139.) 
(Supreme  Court  of  Washington.    Jan.  6,  1915.) 

1.  Mastbb  and  Sebvant  (S  236*)— Question 

FOB  JUBT— MASTEB'b  NEOLIOENCE. 

In  an  action  for  injuries  to  a  contractor's 
employ^  thrown  in  front  of  the  donkey  engine 
on  which  be  was  riding  by  a  pinch  bar  on  its 
running  board  striking  a  dump  of  sand,  held, 
on  the  evidence,  that  whether  the  foreman 
should  have  anticipated  the  resnlt  was  for  the 
jury. 

(EkI.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  IcHi.  104e-1050; 
Dec.  Dig.  {  286.*] 

2.  Masteb  and  Sebvant  (f  219*)— Mastxb's 
liiABiUTT— Absumftior  or  Rise. 

An  employ^  assumed  the  open  and  obvious 
dangers  of  the  work,  but  not  those  that  were 
not  open  and  obvious. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  610-624;-  Dec.  Dig.  { 
219.*] 

3.  Maotkb  and  Sebvant  (i  266*)— Action  fob 
Injubt— BiatDEN  of  Pboof. 

In  a  servant's  action  for  injury,  the  bur- 
den of  proving  that  he  assumed  the  risk  or  was 
guilty  of  contributory  negligence  was  upon  the 
master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {§  877-«08,  956;   Dee.  Dig.- 

4.  Masteb  and  Sebvant  (i  288*)— Action  fob 
INJUBT— Question  fob  Jubt— Assumption 
OF  Risk. 

In  action  by  an  employe  for  injury  from  be- 
ing thrown  from  the  runnmg  board  of  a  donkey 
engine  when  an  iron  bar  on  the  running  board 
struck  a  dump  of  sand,  held,  that  his  assump- 
tion of  risk  was  for  the  jury. 

[M.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1068-1088;  Dec.  Dig.  g 
288.*] 

5.  Masteb  and  Sebvant  (|  289*)— Action  fob 
Injubies— Question  fob  Jubt— Oontbibu- 
TOBT  Neqijoencb. 

The  question  of  contributory  negligence  of 
an  employe  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g§  1089,  1090,  1092-1132; 
Dec  Dig.  {  289.*r 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Mitchell  OUIiam,  Judge. 
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Action  by  Domtalck  Rastelll  against  L.  O. 
Henry  and  another,  doing  business  as  Henry 
&  McPhee.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Peters  &  Powell  and  Geo.  B.  de  Stelguer, 
all  of  Seattle,  for  appellants.  Burton  £. 
Bennett,  of  Seattle,  for  respondent 

GOSE,  J.  The  plaintiff  was  Injured  while 
engaged  In  the  service  of  the  defendants,  and 
seeks  compensation  upon  the  theory  that  the 
defendants  were  negligent  The  Jury  adopt- 
ed the  plaintiff's  view  of  the  case,  and  the 
verdict  was  made  effective  by  a  judgment 
This  appeal  followed.  This  is  the  second  ap- 
peal. RastelU  V.  Henry,  73  Wash.  228,  131 
Pac.643. 

The  facts  are  fully  stated  in  the  opinion  on 
the  former  appeal.    In  brief  they  are  as  fol- 
lows:    The   respondent  Is  an  Austrian  by 
birth,  was  26  years  of  age  at  the  time  he 
met  his  injury,  and  was  experienced  in  rail- 
road construction  work.    He  had  worked  for 
the  appellants  about  8  days.    The  appellants 
were  making  a  fill  for  a  side  track.    The  re- 
spondent worked  a  part  of  a  day  along  the 
fill.    He  was  then  put  to  work  as  a  pitman; 
that  is,  working  about  a  steam  shovel.    The 
dirt  for  the  fill  was  loaded  onto  cars  by 
means  of  a   steam  shovel.     The  cars  were 
hauled  on  a  temporary  track  to  the  fill,  where 
they  were  dumped.     It  was  customary  for 
the  men  who  dumped  the  cars  to  level  the 
dirt  Immediately.    The  respondent  testified 
that,  on  the  morning  of  the  accident  the  ap- 
pellants' foreman  directed  the  steam  shovel 
crew  to  get  onto  the  donkey  engine  and  go 
down  the  track  for  the  purpose  of  putting  a 
steam  or  leveling  plow  onto  the  track;   that 
the  foreman   directed  him  to   take  a  frog 
weighing   25   or   30   pounds   (others   say    80 
pounds)  with  him;   that  he  did  so;   that  he 
attempted  to  get  on  the  back  part  of  the  en- 
gine, and  found  the  space  all  taken;    that 
the  foreman  then  said  to  him  to  get  on  In 
front;  that  he  got  on  in  front  with  the  frog, 
and  noticed  a  pinch  bar  lying  upon  the  run- 
ning board;   that  he  stepped  upon  the  run- 
ning board  and  had  to  hold  to  the  frog;  that 
the  engine  started  at  once;    that  after  they 
had  gone  some  distance,  the  pinch  bar  shift- 
ed 80  that  it  projected  over  the  end  of  the 
running  board,  came  in  contact  with  an  earth 
dump,  and  threw  the  plaintiff  in  front  of  the 
engine  in  such  a  way  that  his  leg  was  cut  off. 
The  foreman  testified  that  a  few  dumps  had 
been   left  near  the  edge  of  the  temporary 
track  the  day  before  to  be  leveled  with  the 
plow  car  as  soon  as  it  was  placed  on  the 
track.    A'  witness  for  the  respondent  testified 
that  the  foreman  put  the  pinch  bar  on  the 
running  board  of  the  engine.    The  pinch  bar 
was  four  or  five  feet  In  length  and  weighed 
12  to  16  pounds.    Respondent  said  that  just 
as  soon  as  be  got  onto  the  footboard  the  en- 
gine started,  and  that  the  whole  crew,  in- 
cluding the  engineer,  was  under  the  direction 


of  the  foreman.  The  witness  who  testified 
that  the  foreman  put  the  pinch  bar  on  the 
footboard  said  that  the  foreman  told  the  re- 
spondent to  get  on  in  front,  and  said,  "Hurry 
up ;  jump  on  in  front"  and  that  the  respond- 
ent obeyed  the  order.  A  witness  testified  that 
the  dumps  are  usually  leveled  at  once  by  the 
men  who  damp  the  cars.  The  testimony 
shows  that  the  foreman  knew  that  the  dumps 
were  there.  There  is  no  evidence  that  the 
respondent  knew  this  fact  The  Inference  Is 
that  he  did  not,  bcause,  as  we  have  said,  the 
testimony  is  that  the  custom  .was  to  level  the 
dumps  at  once.  The  foreman  testified  that 
be  did  not  put  the  pinch  bar  on  the  engine, 
and  that  be  did  not  know  the  respondent  was 
upon  the  front  of  the  engine  nntU  after  he 
had  been  injured. 

The  appellants  contend:  (1)  That  the  in- 
jury could  not  have  been  reasonably  foreseen 
or  anticipated;  (2)  that  the  respondent  as- 
sumed the  risk  and  was  guilty  of  contribu- 
tory negligence. 

[1]  In  the  light  of  the  facts  stated,  we  think 
it  was  for  the  Jury  to  say  whether  an  ordi- 
narily prudent  foreman  ought  reasonably  to 
have  anticipated  the  results  that  followed. 
The  jury  were  "warranted  In  believing  that 
the  foreman  placed  the  pinch  bar  upon  the 
running  board,  and  the  foreman  testified  that 
he  knew  of  the  presence  of  the  dumps.  The 
jury  were  also  warranted  in  believing  that  a 
reasonably  prudent  man  would  have  antici- 
pated that  the  motion  of  the  engine  might 
cause  the  pinch  bar  to  project  I>eyond  the 
end  of  the  footboard. 

[2-S]  Questions  of  assumed  risk  and  con- 
tributory negligence  will  be  considered  to- 
gether. The  respondent  was  a  man  ezperi'- 
enced  in  railroad  construction  work.  He 
knew  tbat  cars  were  being  loaded  with  dirt 
and'  that  dirt  was  being  dumped  Into  the  fill ; 
but  there  is  no  testimony  tbat  he  knew  that 
the  dumps  had  not  been  leveled.  He  assumed 
the  open  and  obvious  dangers,  but  he  did  not 
assume  those  that  were  not  open  and  obvi- 
ous. He  knew  of  the  presence  of  the  pinch 
bar.  As  a  man  experienced  in  such  work,  he 
knew  that  the  track  was  a  temporary  one, 
and  that  the  pinch  bar  might  joggle  over  the 
end  of  the  footboard.  The  proximate  canse 
of  the  injury,  however,  was  the  presence  of 
the  pinch  bar  and  the  dump  of  earth.  He 
knew  of  the  presence  of  one  of  the  elements, 
but  not  of  the  other.  The  burden  of  proving 
that  the  respondent  assumed  the  risk  or  that 
he  was  guilty  of  contributory  negligence  was 
upon  the  appellants. 

It  is  argued  in  tbis  connection  that  the  re- 
spondent voluntarily  chose  the  running  board 
which  was  a  dangerous  place,  when  be  might 
have  stood  upon  the  deadwood,  which  was  a 
safe  place.  The  answer  to  this  is  twofold: 
First  be  did  not  know  of  the  presence  of  the 
dump;  second,  he  was  told  to  "hurry  up; 
jump  on  in  front"  and  Jpst  as  soon  as  be  got 
onto  the  running  board  with  the  frog  the  eo- 
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glne  started,  'the  Jury  were  warranted  is  be- 
lieving this  testimony,  and,  If  they  did  be- 
lieve It,  the  respondent  bad  little  time  or  op- 
portunity for  selecting  a  safe  place  or  for 
determining  wblcb  was  the  safer  place,  the 
deadwood  or  the  footboard. 

It  Is  said  that  re^ondent  sbonld  have  laid 
the  frog  upon  the  rods  or  handrails  which 
were  attached  to  the  engine,  and  that  be 
should  have  taken  bold  of  one  of  these  rods. 
He  testified  that  be  could  not  b6  place  the 
frog,  and  that  he  had  to  hold  it  The  photo- 
graphic views  of  the  engine  do  not  conclude 
him  upon  the  question,  in  view  of  the  baste 
with  which  he  was  required  to  act. 

The  appellants  have  cited  a  line  of  author- 
ities which  would  be  in  point  if  the  respond- 
ent bad  been  injured  because  of  any  defects 
in  the  temporary  track.  The  respondent  tes- 
tified that  be  knew  that  the  track  was  not 
good.  He,  of  course,  knew  that  it  was  a 
temporary  track.  He  knew  the  character  of 
the  work.  Indeed,  he  knew  every  condition 
and  every  element  present,  save  one — the 
dump  of  earth. 

We  think  the  case  was  one  for  the  jury. 

The  Judgment  is  affirmed. 

CROW,  O.  J.,  and  PARKER,  J.,  concur. 

CHADWICK,  J.  It  is  my  opinion  that  the 
former  decision  of  this  court  (73  Wash.  228, 
131  Pac.  643),  is  wrong.  The  danger  was  ob- 
vious, and  the  risk  was  incident  to  the  work 
then  being  done  by  the  plaintiff  and  his  as- 
sociates, but  this  court  held,  inferentlally  at 
least,  that  If  there  had  been  testimony  tend- 
ing to  show  that  the  foreman  himself  had 
placed  the  pinch  bar  on  the  footboard,  that 
it  would  be  for  the  Jury  to  say  whether  it 
was  an  act  of  negligence  and  the  proximate 
cause  of  the  injury.  That  decision,  it  seems 
to  me,  compels  the  present  holding,  and  for 
that  reason  I  concur  in  the  result. 

(83  Wash,  m  °°°°°°*°' 

WBCHNER  et  al.  v.  DORCHESTER. 
(No.  12033.) 

(Supreme  Court  of  Washington.    Dee.  4,  1914.) 

1.   ESTOPPEI.     (I     101*)— JUDGMINTS— SAXB     01 

Intebest— RioBT  TO  Suebiff'b  Deed. 

B.,  the  bolder  of  judgment  liens,  after  re- 
deemine  the  property  from  a  mortgage  foreclo- 
sure sale  to  A„  caused  tfae  property  to  be  sold 
to  B.  under  executions  issued  on  bis  judgments. 
Meantime  A.  procured  a  quitclaim  deed  from 
the  original  owner's  transferee.  Thereafter  ES, 
assigned  to  D.  the  certificate  of  redemption  un- 
der the  mortgage  foreclosure.  These  sales  and 
assignments  were  properly  recorded,  and  all  par- 
ties bad  notice  at  all  times  of  their  execution. 
Held,  that  the  act  of  D.  in  thereafter  selling  his 
interest  under  the  judgmenta  and  the  certificate 
of  sale  thereonder  to  A.  for  the  price  paid  by  D. 
did  not  estop  D.  from  demanding  and  receiving 
a  sheriff's  deed  for  the  property  under  bis  cer- 
tificate of  redemption  from  the  mortgage  sale. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §  293;   Dec.  Dig.  {  lOL*] 


2.  EsTOPPM,    (J    84»)  — CowDTieT— Waki   0» 

Enowlkdqb— Necessitt. 

To  create  an  estoppel  it  is  necessary  that 
the  party  claiming  to  have  been  influenced  by 
another's  conduct  to  his  injury  shall  have  been 
destitute  of  knowledge  of  the  facts  and  of  any 
available  means  of  acquiring  such  knowledge, 
and  that  the  facts  shall  have  been  equally  with- 
in the  knowledge  of  the  parties,  or  that  both 
shall  not  have  bad  the  same  means  of  ascertain- 
ing the  truth. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  {§  128-135;   Dec.  .Dig.  g  64.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel.] 

Department  2.  Appeal  from  Superior 
Court,  C!larke  County;  Donald  McMaster, 
Judge. 

Action  by  R.  li.  Wechner,  administrator  ot 
the  estate  of  J.  J.  Attildge,  deceased,  and 
others,  against  H.  O.  Dorchester.  Judg- 
ment for  plalntUfB  for  a  certain  sum,  bat 
denying  cancellation  of  deed  and  refusing  to 
quiet  title  In  them,  and  plaintiffs  appeal. 
Affirmed. 

Miller,  Crass  &  Wilkinson,  of  Vancouver, 
for  appellants.  H.  W.  Arnold,  of  Vancouver, 
for  respondent 

MOUNT,  J.  This  action  was  brought  to 
cancel  a  deed  upon  certain  real  property,  and 
to  quiet  the  title  thereto  in  the  plaintiffs. 
Upon  issues  Joined  the  cause  was  tried  to 
the  court  without  a  Jury.  Findings  of  fact 
were  made  and  a  Judgment  was  entered 
awarding  the  plaintiffs  $665.47,  with  Interest 
thereon,  but  denying  a  cancellation  of  the 
deed,  and  refusing  to  quiet  the  title  in  the 
plaintiffs.    The  plaintiffs  have  appealed. 

[1]  The  principal  facts  in  the  case  are 
stipulated,  and  are,  in  substance,  as  follows, 
stated  in  chronological  order:  In  the  year 
1908  Oliver  Walling  and  others  were  the 
owners  of  the  tract  of  land  in  controversy, 
in  Clarke  county.  Wash.  The  owners  had  ex-| 
ecuted  and  delivered  two  mortgages  upon 
their  real  estate,  one  In  favor  of  one  Lav^- 
dieur,  and  the  other  in  favor  of  one  Mc- 
Kenna.  These  mortgages  were  duly  record- 
ed. Subsequent  to  the  mortgages  three  Judg- 
ments were  obtained  against  the  mortgagors 
in  favor  of  one  J.  P.  Johnson.  These  Judg- 
ments will  be  hereafter  referred  to  as  the 
Johnson  Judgments.  In  January,  1909,  an 
action  was  brought  to  foreclose  the  mort- 
gages. The  mortgagors  and  their  Judgment 
creditors  were  all  made  parties.  While  tliat 
action  was  pending,  and  on  March  3,  1009, 
the  owners  by  quitclaim  deed  conveyed  aU 
their  Interest  in  the  property  to  one  F.  V. 
Arnold,  who  had  notice  of  the  foreclosure 
proceedings  and  purchased  subject  thereto. 
Thereafter,  on  August  14,  1909,  the  mort- 
gaged property  In  question  was  sold  under  a 
decree  of  foreclosure,  and  bid  in  by  J.  J.  At- 
tridge.  The  mortgaged  property  at  this  sale 
brought  enough  to  satisfy  the  mortgages,  but 
there  was  nothing  to  apply  upon  the  Jolinson 
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Judgments.  On  March  22d  the  Johnson  Judg- 
ments were  assigned  to  one  KpperBon;  and 
on  March  26,  1910,  E}iH>erson  gave  notice  of 
Intention  to  redeem  from  the  purchaser  at 
the  mortgage  sale.  Afterwards,  on  March 
31,  1910,  Gpperson  redeemed  by  paying  the 
amount  of  the  selling  price,  with  Interest,  to 
J.  J.  Attrldge,  the  purchaser  at  the  mort- 
gage sale.  Thereafter,  on  April  26,  1910, 
Arnold  conveyed  by  quitclaim  deed  bis  in- 
terest In  the  property  to  J.  J.  Attrldge.  On 
August  13,  1910,  Elpperson,  being  the  owner 
of  the  Johnson  Judgments,  and  having  re- 
deemed from  the  mortgage  sale  as  hereinbe- 
fore stated,  caused  an  execution  to  be  is- 
sued on  the  Johnson  Judgments,  and  the  real 
estate  in  question  was  sold  under  this  execu- 
tion to  the  defendant,  H.  G.  Dorchester.  On 
November  15, 1910,  Epperson  sold  and  assign- 
ed to  Dorchester  the  certificate  of  redemption 
under  the  mortgage  foreclosure  above  referred 
to.  All  these  sales  and  assignments  above  re- 
ferred to  were  duly  recorded  in  the  auditor's 
office  of  Clarke  county,  where  the  property 
was  situated.  All  the  parties  at  all  times  bad 
full  notice  of  these  conveyances.  On  Decem- 
ber 26,  1910,  at  the  request  of  Attrldge  and 
his  counsel,  Dorchester  sold  his  interest  in 
the  Johnson  Judgments  and  the  certificate  of 
sale  thereunder  to  Attrldge  for  the  sum  of 
$665.47,  being  the  price  Dorchester  had  paid. 
On  May  1,  1911,  Dorchester,  under  his  cer- 
tificate of  redemption  from  the  mortgage 
sale,  demanded  and  received  a  sheriff's  deed 
for  the  property  in  question.  This  action 
was  brought  to  set  aside  this  deed.  As  stated 
above,  the  trial  court  concluded  that  the 
sheriff's  deed  of  May  1,  1911,  conveyed  in 
fee  the  title  of  the  property  in  dispute  to  the 
defendant,  Dorchester,  but  found  that  the 
sale  of  the  Interest  In  the  Johnson  Judgments 
to  Attrldge  for  $665.47  was  without  con- 
sideration, and  therefore  ordered  this  money 
returned.  The  appeal  is  prosecuted  from 
that  Judgment  The  defendant  did  not  aj)- 
peal. 

It  is  apparent  from  tills  statement  of  facts, 
which  is  agreed  to,  that  the  only  Interest 
which  Attrldge  bad  to  the  property  in  dis- 
pute was  acquired  under  the  sale  of  the 
property  by  virtue  of  the  Johnson  Judgments. 
It  is  conceded  by  the  appellants,  as  we  un- 
derstand, on  the  briefs  that  the  Johnson 
Judgments  were  simply  liens  upon  the  real 
estate,  subject  to  the  mortgage  liens,  and 
that  these  liens  gave  the  right  of  redemption 
within  the  statutory  period,  which  is  one 
year  from  the  date  of  sale  Section  595, 
Rem.  &  Bal.  Code.  And  it  Is  also  apparently 
conceded  that  an  execution  issued  upon  these 
Judgments  did  not,  and  could  not,  extend  the 
time  for  redemption.  The  execution  upon  the 
Johnson  Judgments  clearly  conferred  no  new 
rights  upon  the  holders  of  these  Judgments. 
The  defendant,  Dorchester,  regularly  obtain- 
ed title  to  the  land  In  question  at  the  time 
the  sheriff's  deed  was  issued  on  May  1,  1911, 
by  virtue  of  the  mortgage  foreclosure.    He 


was  also  the  holder  of  the  sherlflTs  certificate 
of  sale  under  the  subsequent  Johnson  Judg- 
ments. At  this  time  the  right  of  redemption 
of  any  party  or  any  subsequent  purchaser 
with  notice  had  fully  expired.  The  plaintiff 
Attrldge,  who  was  the  first  purchaser  at  the 
mortgage  sale,  and  from  whom  the  property 
had  been  redeemed,  had  acquired  a  supposed 
interest  from  Mr.  Arnold.  The  only  interest 
which  he  acquired  from  Arnold  was  clearly  a 
right  to  redeem  within  the  year,  wbicta  lie 
did  not  do.  His  rights  from  that  sooroe  were 
then  lost. 

Counsel  tor  the  appellants  make  some  con- 
tention in  their  brief  to  the  effect  that  At- 
trldge was  induced  by  fraud  to  purchase  the 
certificate  of  sale  under  the  Johnson  Judg- 
ments ;  and  also  that  the  defendant  Dor- 
chester la  estopped  to  say  that  the  title  to  the 
property  was  not  sold  to  Attrldge  for  tbe 
sum  of  $666.47  when  the  certificates  of  sale 
under  the  Jobaaon  Judgments  were  sold. 
There  Is  no  merit  In  either  of  these  conten- 
tions. No  fraud  Is  alleged  in  the  complaint, 
and  clearly  no  fraud  was  proven.  All  the 
parties  who  bad  anything  to  do  with  tbe 
transaction  knew  of  all  these  transfers.  At 
the  time  Dorchester  sold  the  certificate  of 
sale  under  the  Johnson  Judgments  to  Attrldge 
for  $665.47,  Mr.  Attrldge  was  represented  by 
counsel  who  knew  all  tbe  facts,  who  had  ex- 
amined the  records,  was  Informed  of  all 
these  conveyances,  and  presumably  knew 
the  effect  of  the  conveyances.  They  sought 
tbe  purchase,  which  was  not  offered  to  them. 
It  was  not  Intimated  or  intended  at  the  time 
of  this  sale  that  Dorchester  was  releasing 
his  rights  to  a  deed  under  the  foreclosure 
sale.  He  sold  whatever  rights  tbe  Johnson 
Judgments  or  tbe  sale  under  the  Johnson 
Judgments  carried,  and  nothing  more.  We 
are  satisfied  that  when  Attrldge  purchased 
the  certificates  under  the  Johnson  Judgments 
he  knew  Just  what  he  was  purchasing. 

[2]  In  order  to  create  an  estoppel  It  la 
necessary  that: 

"The  party  claiming  to  ha.ve  been  influenced 
by  the  conduct  or  declarations  of  another  to 
his  injury  was  himself  not  only  destitute  of 
knowledge  of  the  state  of  facts,  but  was  also 
destitute  of  any  convenient  and  available  means 
of  acquiring  such  knowledge;  and  that  where 
the  facts  are  known  to  both  iiarties  or  both  have 
the  same  means  of  ascertaining  the  truth  there 
can  be  no  estoppel."  11  Am.  dc  Eng.  Ency. 
Law,  p.  434 ;  Globe  Nav.  Co.  v.  Maryland  Cas. 
Co.,  39  Wash.  299,  807,  81  Pac.  828. 

The  evidence  upon  this  question  is  clear 
and  certain  to  the  effect  that  all  the  parties 
had  equal  knowledge.  Dorchester  knew  what 
he  was  selling;  Attrldge  kaew  what  he  was 
buying;  both  were  dealing  at  arm's  length; 
and  neither  made  any  representations,  or  at- 
tempted to  deceive  the  other,  unless  Attrldge 
supposed  that  in  buying  the  certificate  of  sale 
under  the  Johnson  Judgments  he  might  ac- 
quire some  advantage  over  the  holder  of  the 
certificate  under  the  mortgage  sale.  We  are 
satisfied  from  a  review  of  the  whole  record 
that  tbe  trial  court  properly  refused  to  set 
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aside  tbe  sherUTs  deed  of  May  1,  1911,  to 
Mr.  Dorchester. 
The  Judgment  is  therefore  affirmed. 

CBOW,  a  J.,  and  MAIN,  FULLBRTON, 
and  ELLIS,  JJ.,  concar. 


(83  Wash.  242) 

DAVID  T.  FIDKLITY-PHENIX  TIRB  INS. 

CO.  OF  NEW  TORE. 

(No.  12375:) 

(Supreme  Court  of  Washington.    Jan.  6,  1816.) 

1.  INSUBANCK  (J   645*)— ACTIOK   OR   POUOT— 

Pleading  and  Psoor. 

An  allegation  of  the  answer,  in  an  action 
on  a  fire  insurance  policy,  denying  "each  and 
every  allegation"  in  a  certain  paragraph  of  the 
complaint,  being  tbe  form  of  general  denial  con- 
templated by  Rem.  &  Bal.  Code,  g  2d4,  put  in 
issue  tbe  allegation  of  such  paragrapn  as  to 
the  value  of  the  property  destroyed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dix.  {{  1554,  1632-1644;  Dec.  Dig.  f 
645.»] 

2.  Stipulations  (i  14*)— Bitbct. 

Where,  in  an  action  on  a  fire  insurance 
policy,  the  value  of  tbe  property  destroyed  was 
in  issue,  and  defendant  claimed  that  the  policy 
was  void  for  fraudulent  swearing  by  plaintiff 
as  to  such  value  and  as  to  what  property  was 
destroyed,  statements  of  counsel  amounting  to 
a  stipulation,  eliminating  the  questioQ  of  fraudu- 
lent swearing  as  to  value,  did  not  eliminate  the 
question  of  fraudulent  swearing  as  to  the  value 
of  the  property. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent  Dig.  i|  24-37;   Dec  Dog.  g  14.«J 

3.  Insubancb  (§  645*)— Action  oh  Pouot— 
Special  Denial. 

In  an  action  on  a  fire  insurance  policy,  an 
allegation  of  tbe  answer  that  plaintiff,  Onder 
tbe  terms  of  the  policy,  had  avoided  it  by  fraud- 
ulent swearing  as  to  tbe  property  destroyed  and 
its  value  presented  an  affirmative  defense,  and 
was  not  a  "special  denial"  within  the  rule  that 
where  both  a  general  denial  and  special  denials, 
are  employed  in  an  answer,  the  scope  of  the 
general  denial  is  limited  to  ue  issues  raised  by 
tbe  special  denials. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  1B54,  1632-1644;  Dec.  Dig.  { 
645.»] 

4.  Trial  (J  260*)— Refdsal  op  Instbuctionb 

COVEKEO. 

In  an  action  on  a  fire  insurance  policy,  a 
requested  Instruction  that  the  value  set  opposite 
the  various  items  in  tbe  proofs  of  loss  could 
not  be  considered  on  the  issue  whether  plaintiff 
had  avoided  the  policy  by  fraudulent  swearing 
as  to  the  articles  destroyed  was  sufficiently 
covered  by  an  instruction  that  to  avoid  the  pol- 
icy plaintiff  must  have  knowingly  and  willfully 
sworn  falsely  In  his  proof  of  loss  that  certain 
articles  were  destroyed,  with  intent  to  defraud 
defendant 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  If  661-669;   Dec.  IMg.  {  260.*] 

5.  INSIJBARCK  (§  670*)— Action  ok  Pouter- 
Verdict— JuDOMBNT. 

A  verdict  for  plaintiff,  in  an  action  on  a  fire 
insurance  policy,  wherein  defendant  contested 
the  alleged  value  of  the  property  destroyed  and 
contended  that  plaintiff  had  avoided  the  policy 
by  fraudulent  swearing,  in  the  proof  of  loss,  as 
to  the  property  destroyed,  did  not  demand  a 
judgment  for  the  full  amount  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {|  1785-1787;   Dec.  Dig.  i  670.*] 


6.  Appeal  and  Bbkob  (J  1003*)— Verdict- 
Weight  OF  Evidence. 

Tbe  weight  of  evidence  is  for  the  jury,  and 

not  for  the  Supreme  Court 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {{  3938-3943;    Dec  Dig.  { 

Department  1.  Appeal  from  Saperloi 
Court,  Pierce  County;    B.  M.  Card,  Judge. 

Action  by  Peter  David  against  the  Fldeli- 
ty-Phenix  Fire  Insuranqe  Company  of  New 
York.  From  Judgment  for  plaintiff  for  less 
than  claimed,  he  appeals.    Affirmed. 

Sachse  &  David,  of  Tacoma,  for  appellant 
Granger  &  Clarke,  of  Seattle,  for  respondent 

GOSB,  J.  This  Is  an  action  to  recover  $6,- 
000,  tbe  amount  of  a  fire  insurance  policy. 
There  was  a  verdict  and  Judgment  in  favor 
of  tbe  plalntur  for  $3,000,  from  which  he  has 
appealed. 

On  the  27th  day  of  June,  1912,  the  respond- 
ent issued  to  the  appellant  a  policy  of  insur- 
ance against  loss  by  fire  upon  household  fur- 
niture, useful  and  ornamental,  beds,  bedding, 
linen,  family  wearing  apparel,  furs,  plate, 
plated  ware,  printed  books  and  music,  piano, 
otber  musical  instruments,  jjortralts,  pic- 
tures, paintings,  tapestries,  watches,  and 
Jewelry,  etc.,  then  in  the  home  of  the  appel- 
lant at  Stellacoom  In  this  state.  On  tbe  22d 
day  of  July  following,  the  property  was  de- 
stroyed by  fire.  Proofa  of  loss  were  submit- 
ted and  payment  refused. 

[1]  It  is  alleged  In  paragraph  4  of  tbe  com- 
plaint that  the  personal  property  in  the 
dwelling  house  "was  totally  destroyed  by 
fire,  and  the  plaintUTs  loss  on  account  of 
the  destruction  by  fire  at  said  time,  of  said 
personal  property  was  and  is  the  sum  of 
$6,000."  The  respondent  In  Its  answer  de- 
nied "each  and  every  allegation  contained 
In  paragraph  4  of  said  complaint."  This  is 
the  form  of  general  denial  contemplated  by 
the  Code,  and  put  in  issue  the  value  of  the 
property  destroyed  by  tbe  fire.  Rem.  &  Bal. 
Code,  {  264 ;  Peters  ▼.  McPherson,  62  Wash. 
496,  114  Pac.  188. 

[2]  In  its  affirmative  answer  the  respond- 
ent alleges  that  the  iwlicy  in  litigation  pro- 
vides: 

"This  entire  policy  shall  be  void  •  •  •  in 
case  of  any  fraud  or  fraudulent  swearing  by 
the  insured  touching  any  matter  relating  to 
this  insurance  or  the  subject  thereof,  whether 
before  or  after  a  loss." 

It  is  then  alleged  that  the  sworn  proof  of 
loss  submitted  by  the  appellant  to  tbe  re- 
spondent was  false  and  fraudulent,  and  was 
made  for  the  purpose  of  deceiving  the  re- 
spondent and  fraudulently  obtaining  from  It 
tbe  amount  of  insurance  named  in  the  policy. 
Upon  the  filing  of  the  answer,  the  appellant 
moved  the  court  to  require  the  respondent  to 
state  in  what  respect  the  proof  of  loss  was 
false  and  fraudulent  In  response  to  tbe  mo- 
tion the  court  required   the  respondent  to 
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furnlah  the  appellant  a  Mil  of  particulars 
showing  the  items  which  it  claimed  were 
fraudulently  Included  In  the  proof  of  loss. 
Thereupon  the  respondent  filed  a  bill  of  pai^ 
ticulars,  which  states: 

"That  with  the  exception  of  a  few  articles  of 
furniture  and  a  few  books  and  a  few  kitchen 
utensils,  the  plaintiff  swore  falsely  as  to  all  of 
the  items  as  set  out  in  his  proof  of  loss,  in  that 
said  articles  were  not  in  the  house  at  the  time 
of  the  fire  and  were  not  destroyed  by  the  fire." 

After  the  Jury  liad  been  Impaneled  and 
sworn  to  try  the  cause,  a  colloquy  occurred 
between  court  and  counsel  in  respect  to  the 
issues,  particularly  with  reference  to  the 
new  matter  pleaded  in  the  affirmative  de- 
fense. The  discussion  terminated  in  the  fol- 
lowing statements  by  respective  counsel: 

Mr.  Bates,  for  the  appellant:  "I  think  under 
the  general  issue  we  have  to  prove  we  sustain- 
ed a  loss  to  the  amount  of  the  policy,  which  yon 
dispute,  but  I  want  it  dixtinctly  understood 
that  there  is  no  charge  against  us  that  we  made 
any  false  or  fraudulent  swearing  when  we  fixed 
the  charges  of  the  particular  items." 

To  -which  Mr.  Clarke,  counsel  for  the  respond- 
ent, answered :  "That  is  correct.  If  that  prop- 
erty was  in  there,  I  am  not  going  to  say  that 
it  was  not  worth  that  amount.  1  don't  know. 
It  is  up  to  them  to  prove  it  was  there." 

Upon  the  record  as  we  have  disclosed  it, 
the  appellant  insists  tliat  the  question  of  the 
value  of  the  property  was  eliminated,  and 
that  the  issue  was  narrowed  to  one  question, 
viz.,  that  of  fraudulent  swearing  in  respect 
to  the  presence  of  the  property  In  the  house 
at  the  time  of  the  fire.  We  do  not  so  under- 
stand the  record.  It  seems  clear  that  it  was 
the  intention  of  counsel  that  the  appellant 
should  be  required  to  prove  the  value  of  the 
property  upon  the  general  issue,  and  that  the 
respondent  would  make  no  jdalm  that  the 
false  and  fraudulent  swearing  extended  to 
the  question  of  value,  but  it  would  limit  the 
Inquiry  under  that  issue  to  the  single  ques- 
tion whether  or  not  the  appellant,  willfully 
and  with  the  intention  of  defrauding  the  re- 
Qwndent  falsely  swore  that  the  property  was 
In  the  house  at  the  time  of  the  fire. 

[3]  The  appellant  invokes  the  rule  that: 
"When  both  a  general  denial  and  specific  de- 
nials are  employed  in  an  answer,  the  scope  of 
the  general  denial  is  limited  to  the  issues  rais- 
ed by  the  specific  denials."    81  Oyc.  694. 

This  ia  a  sound  rule  of  pleading  and  prac- 
tice, but  as  we  read  the  record,  it  has  no  ap- 
plication here.  The  affirmative  defense  Is 
not  a  specific  denlaL  It  sets  forth  a  clause 
of  the  policy  which,  If  willfully  violated, 
avoids  the  policy  in  toto,  and  then  alleges 
that  the  proof  of  loss  was  in  fact  false  and 
fraudulent,  and  that  it  was  made  for  the 
purpose  of  fraudulently  obtaining  the  amount 
of  insurance  named  In  the  policy. 

It  is  claimed  that  the  court  erred  both  in 
giving  and  refusing  to  give  instructions.  The 
court  instructed  the  Jury,  after  correctly  in- 
structing as  to  the  burden  of  proof,  that  if 
they  should  believe  from  the  evidence  that 
the  property  covered  by  the  policy  was  own- 
ed by  the  appellant  al  the  time  of  the  fire, 


that  It  was  destroyed  by  the  fire,  and  that 
the  appellant  did  not  willfully  make  false 
statements  In  his  proof  of  loss,  "then  the 
plaintiff  is  entitled  to  a  verdict  against  the 
defendant  for  such  sum  as  you  find  was  the 
fair  cash  market  value  of  said  property  de- 
stroyed." The  criticism  of  this  instruction 
is,  as  we  understand  it,  that  the  question  of 
value  had  been  eliminated  by  stipulation. 
This  question  has  already  been  disposed  of. 

The  court  instructed  the  Jury  that,  if  they 
found  from  the  evidence  that  the  appellant 
in  his  proof  of  loss  which  he  submitted  to  the 
respondent  willfully  made  false  and  fraudu- 
lent statements  for  the  purpose  of  deceiving 
it,  there  could  be  no  recovery.  The  court  was 
equally  explicit  in  instructing  the  Jury  that, 
If  they  should  find  that  some  of  the  property 
mentioned  in  the  proof  of  loss  was  not  in 
the  house  at  the  time  of  the  fire,  such  fact 
would  not  avoid  the  policy,  unless  they 
found,  further,  that  the  misrepresentation 
was  made  wUlfally  and  with  the  intention  of 
deceiving  and  defrauding  the  respondent.  In 
short,  the  court  instructed  the  Jury  that  an 
innocent  misrepresentation  in  the  proofs  of 
loss  would  not  avoid  the  policy,  but  that  a 
fraudulent  misrepresentation  Uierein  would 
avoid  it. 

[4]  The  appellant  assigns  error  in  the 
court's  refusal  to  instruct  the  Jury  to  the 
effect  that  the  value  set  opposite  the  various 
items  in  the  proof  of  loss  was  immaterial  "and 
cannot  be  considered  by  you  on  this  affirma* 
tive  defense."  The  court  did  instruct  the 
Jury  that  "yon  must  find  by  a  fair  prepon- 
derance of  the  evidence  that  the  plalntlfl 
knowingly  and  wiUtuUy  In  his  proof  of  loss 
swore  that  certain  articles  were  in  the  house 
and  destroyed  by  fire,  when  as  a  matter  of 
fact  he  knew  they  were  not,  with  the  inten- 
tion thereby  of  defrauding  the  insurance 
company,"  in  order  to  avoid  the  policy.  We 
think  the  instruction  given  embraced  all  the 
material  matter  contained  in  the  requested 
instruction.  It  was  more  comprehensive  in 
that  it  eliminated  every  element  except  that 
of  fraudulent  swearing  in  respect  to  the 
property  that  was  in  the  house  at  the  time 
of  the  fir& 

[5, 6]  It  is  earnestly  contended  that  tbe 
court  erred  in  denying  the  appellant's  motion 
for  a  Judgment  for  the  full  amount  of  tbe 
policy  after  tbe  coming  in  of  the  verdict. 
The  appellant  and  his  wife  swore  that  the 
property  destroyed  by  fire  was  worth  consid- 
erably more  than  |6,000.  The  respondent's 
testimony  was  directed  to  circumstances 
which  It  conceived  tended  to  show  that  a 
large  part  of  the  property  had  been  removed 
from  the  house  before  the  fire,  and  that  the 
appellant  had  been  guilty  of  false  swearing. 
It  is  argued,  and  we  think  correctly,  that  the 
Jury  exonerated  the  appellant  upon  the 
charge  of  wlUfulI  false  swearing.  It  does 
not  follow,  however,  that  the  Jury  were  com- 
I)elled  to  accept  the  appellant's  estimates  of 
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ralue.  The  appeUant's  testimony  upon  the 
question  of  valne  was  nonexpert,  opinion  evl- 
aence.  The  value  of  opinion  evidence  neces- 
sarily depends  upon  the  facts  which  form  the 
basis  of  the  opinion.  These  facts  were  before 
the  jury.  The  itemized  statement  of  the 
articles  which  the  appellant  claims  to  have 
lost  in  the  fire,  and  which  were  made  a  part 
of  his  proofs  of  loss,  covers  27  typewritten 
pages.  In  the 'main  these  items  show  the 
character  of  the  article  and  the  date  of  the 
purchase,  and,  In  parallel  columns,  the  cost 
price  of  the  article  and  Its  estimated  present 
<ralue.  Some  of  the  articles  were  purchased 
Ln  1909,  others  In  1910,  others  in  1911,  otbers 
In  1912.  For  illustration,  one  Morris  chair 
(vas  listed  as  having  be^n  purchased  in  1909 
Tor  $35,  and  the  present  value  was  estimated 
Eit  $35.  The  jury,  having  before  them  the 
character  of  the  articles,  the  date  of  pur^ 
idiase,  the  purchase  price,  and  the  estimated 
present  value,  were  not  compelled  to  adopt 
the  opinion  of  any  witness  as  to  the  present 
ralue  of  the  articles.  They  bad  before  them 
=ill  the  facts,  upon  which  the  appellant's 
witnesses  estimated  the  values,  and  they 
were  at  liberty  to  determine  the  value  upon 
lU  the  evidence.  The  weight  of  the  evidence 
iras  for  the  Jury  and  not  for  this  court 

From  the  entire  record,  we  think  the  Jndg- 
Dsent  should  be  affirmed. 

CROW,  C.  J„  and  MORRIS  and  PARKER, 
IJ.,  concur. 


(83  Wash.  180) 

KOONTZ  et  al.  v.  KOONTZ.    (No.  12178.) 
[Supreme  Court  of  Washington.    Jan.  6,  1916.) 

L.  Wills  (S  i91*)— Pbobatb— Rkvocatior. 

Under  the  express  provisions  of  Kem.  & 
Bal.  Code,  {  1323,  a  will  is  revoked  by  the  mar- 
riage of  testator  unless  provision  be  made  for 
the  wife  by  marriage  settlement  or  In  the  will, 
>r  she  be  mentioned  therein  in  some  way  show- 
ing an  intention  not  to  make  such  a  provision, 
:hough  testator,  who  dies  before  bis  wife,  has 
relinquished  prospective  claims  to  her  property. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  469-478;  Dec.  Dig.  |  191.*] 

J.  Frauds,  Statute  of  (f  6*)— AnTKRUFTiAL 

AOBEEMENT  —  "CONSIDKRATION      OT      MaB- 

BIAGK." 

An  antenuptial  agreement,  Induced  solely 
i>y  the  contemplated  marriage,  and  showing  a 
lingle  purpose  on  each  side  to  preserve  after  the 
narriage  the  existing  status  of  each  toward  the 
>roperty  of  the  other,  is  an  agreement  made  up- 
m  "consideration  of  marriage"  within  Rem.  & 
3al.  Code,  |  6289,  providing  that  such  agree- 
nents  shall  be  void  tmless  in  writing  and  duly 
ligned. 

[Ed.  Note.— For  other  cases,  see  Frands,  Stat- 
ite  of.  Cent  Dig.  S  5;  Dea  Dig.  i  S.*] 

Department  2.  Appeal  from  Superior 
2oart,  Spoliane  County;  E.  H.  Sullivan, 
Fudge. 

Proceedings  by  H.  M.  Koontz  and  another 
igainst  Sophia  0.  Koontz.  From  a  decree 
lenylng  admission  of  a  will  to  probate,  plaln- 
Iffs  appeal.    Affirmed. 


O.  W.  Sommer  and  A.  3.  Langhon,  boili 
of  Spokane,  for  appellants.  Ghas.  A.  O'Con- 
nor and  Hubert  P.  Suing,  both  of  Spokane, 
for  respondent 

ELLIS,  J.  This  la  an  appeal  from  a  de- 
cree of  the  superior  court  of  Spokane  coun- 
ty, in  probate,  denying  admission  of  a  will 
to  probate  aa  the  ground  that  It  had  been 
revoked  by  the  marriage  of  the  noaker  sub- 
sequent to  its  execution. 

The  following  facts  are  not  disputed:  On 
January  3,  1911,  the  deceased,  Joseph  N. 
Koontz,  made  a  will  bequeathing  and  de- 
vising all  of  his  property  to  the  appellants, 
his  two  sons.  He  was  then  a  widower.  On 
December  16,  1912,  he  married  the  respond- 
ent, who  was  a  widow.  It  was  admitted  In 
argument  that  both  were  then  well  advanced 
in  years.  Be  then  owned  real  estate  worth 
about  $3,000,  and  had  between  $3,000  and 
$4,000,  In  money.  She  owned  a  home  worth 
between  $3,000  and  $4,000.  They  Uved  to- 
gether as  husband  and  wife  until  his  death 
on  January  29,  1914.  In  the  will  of  Janu- 
ary 3,  1911,  the  deceased  made  no  provision 
for,  nor  any  mention  of,  the  respondent,  nor 
did  he  ever  make  any  other  will  or  codlcU. 
The  appellants  sought  to  show  by  the  parol 
testimony  of  several  relatives  and  friends 
that  the  deceased  had,  at  different  times 
stated,  but  not  in  the  presence  or  hearing  of 
the  respondent  that  he  and  the  respondent 
prior  to  their  marriage  had  an  express  un- 
derstanding that  when  either  should  die  the 
survivor  should  have  no  Interest  in  the  de- 
cedent's estate.  This  evidence  was  admitted 
subject  to  the  objections  of  respondent  that 
such  an  agreement  was,  under  the  statute 
of  frauds,  void,  unless  in  writing,  and  that 
no  written  evidence  of  such  an  agreement 
had  been  offered.  No  proof  of  any  such 
agreement  in  writing  was  ever  offered.  The 
respondent  testified  that  neither  before  nor 
after  the  marriage  did  she  and  the  deceased 
enter  into  any  contract  or  agreement  in 
writing  settling  their  property  rights  as  be- 
tween themselves.  She  was  not  asked,  nor 
did  she  say,  whether  any  such  verbal  agree- 
ment was  made  or  not  There  was  evidence 
that  the  deceased  held  a  mortgage  on  the 
home  of  the  respondent  securing  a  note  for 
the  sum  of  $760.  This  mortgage  and  note, 
with  an  assignment  from  the  deceased  to 
the  resiHjndent  written  upon  the  back  of 
the  note,  was  found  in  a  tin  box  In  which 
the  deceased  had  kept  his  private  papers. 
Neither  of  these  Instruments  la  in  evidence, 
and  it  does  not  clearly  appear  when  they  were 
executed.  There  is  an  inference,  however, 
that  both  were  executed  subsequent  to  the 
marriage,  since  it  appears  that  the  mortgage 
was  made  to  take  up  a  prior  debt  secured 
by  a  mortgage  upon  the  resiwndent's  home 
which  the  deceased  paid.  At  the  close  of  the 
hearing  the  court  ruled  out  all  of  the  oral 
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testimony  tonchlng  tbe  alleged  antenuptial 
agreement  and  found,  in  substance,  tlie  fore- 
going admitted  facts,  and  further: 

"Tliat  said  deceased  did  not  at  any  time  make 
provision  for  tlie  said  Sophia  C.  Koontz,  his 
widow,  by  marriage  settlement  or  in  any  other 
manner." 

Tlie,  appellant  excepted  to  the  latter  find- 
ing. Tbe  court  concluded  as  a  matter  of 
law  that  tbe  will  of  the  deceased  was  re- 
voiced  by  tbe  marriage  to  Sopliia  C.  Koontz, 
who  survived  him,  and  hence  was  not  enti- 
tled to  admission  to  probate.  The  decree 
went  accordingly. 

The  maUng  of  the  atx>ve  quoted  finding 
and  the  conclusions  of  law  and  the  decree 
based  thereon  are  assigned  as  error. 

We  think  the  decree  should  be  sustained 
for  two  reasons:  (1)  Because,  even  conced- 
ing the  validity  of  the  alleged  antenuptial 
agreement,  it  made  no  provision  for  the 
widow;  (2)  because  the  alleged  agreement 
rested  in  parol  and  was  void  under  the 
statute  of  frauds.  Both  questions  are  new 
ones  in  this  state.  We  shall  therefore  con- 
sider them  with  some  care. 

[1]  (1)  Tbe  statute  relative  to  revocation 
(Bem.  &  Bal.  Code,  {  1323)  ia  as  foUows: 

"If,  after  making  any  will^  the  testator  shall 
marry  and  the  wife  sliall  be  hving  at  the  time  of 
the  death  of  the  testator,  such  will  shall  be 
deemed  revoked,  unless  provision  shall  have  been 
made  for  her  by  marriage  settlement,  or  unless 
she  be  provided  for  in  the  will,  or  in  such  way 
mentioned  therein  as  to  show  ah  intention  not 
to  make  such  provision,  and  no  other  evidence 
to  rebut  the  presumption  of  revocation  shall  be 
received." 

Touching  the  question  here  Involved  there 
is  no  ambiguity  in  this  statute.  Its  terms 
are  clear  and  explicit  We  must  assume 
that  It  means  what  it  says.  In  Re  Adler's 
Estate,  62  Wash.  639,  647,  100  Fac.  1022, 
a  case  mistakenly  relied  upon  by  tbe  appel- 
lants, we  said  toucliing  this  statute: 

"When  the  Legislature  has  assumed  to  speak 
upon  a  given  subject,  courts  must  take  its  ex- 
pression as  it  is,  and  if  it  be  certain  in  its  terms, 
there  is  no  reason  for  speculation  as  to  its  rea- 
sons, nor  warrant  for  adding  anything  to  meet 
a  given  case." 

In  that  case  we  also  held  that  the  several 
contingencies  tolling  the  revocation  are  stated 
in  the  statute  disjunctively,  as  they  clearly 
are,  and  must  be,  so  applied.  The  statute 
says  such  will  shall  be  deemed  revoked,  un- 
less provitUm  shdll  bave  been  made  for  her 
by  marriage  settlement,  or  unless  she  be  pro- 
vided for  tn  the  will,  or  in  some  way  men- 
loned  therein  as  to  show  an  intention  not  to 
make  such  provision,  and  no  other  evidence 
to  rebut  the  pretumption  of  revocation  «AoII 
be  received.  Clearly  evidence  aliunde  the 
will  itself,  of  an  intention  not  to  make  any 
provision  for  her,  would  be  inadmissible 
whether  oral  or  tn  writing.  The  disjunctive 
statement  of  the  contingencies  followed  by 
the  statement  that  no  other  evidence  shall 
be  received  clearly  limits  the  evidence  in  each 
contingency  to  the  appropriate  proof  of  that 
contingency.    Tbe  first  contingency  is  a  pro- 


vision made  for  her  by  marriage  settlement 
The  tolling  of  the  revocation  on  that  ground 
can  only  be  proved  by  that  means.  Proof  of 
a  settlement  such  as  that  here  advanced,  de- 
nying her  any  provision  from  bis  own  prop- 
erty even  as  his  heir,  would  not  be  sufficient, 
since  such  a  settlement  would  make  no  pro- 
vision for  her,  but  quite  the  contrary.  It 
would  take  away  that  provision  which,  but 
for  the  agreement,  the  law  would  give  her. 
Nor  can  it  be  said  that  decedent's  relin- 
quishment of  any  prospective  claim  to  her 
property  as  her  heir  would  l>e  sufficient,  since 
the  testator's  death  prior  to  that  of  the  other 
spouse  offers  the  sole  field  for  the  operation 
of  the  statute  of  revocation  or  any  part  of  It 
Clearly  permission  to  retain  her  own  property 
after  his  death,  which  she  would  retain  on 
biB  death  in  any  event,  would  be  no  provision 
for  her.  It  seems  plain  tliat  if,  as  we  have 
held,  the  statute  means  what  it  says,  the  set- 
tlement here  claimed,  even  if  established  by 
competent  evidence,  made  no  provision  for 
the  surviving  wife;  hence  did  not  toil  the 
revocation.  Had  the  settlement  l>een  men- 
tioned in  the  will  itself,  a  different  question 
would  be  presented.  Clark  t.  Baker,  76 
Wash.  110,  135  Fac.  1026.  In  that  case  tbe 
will  itself  would  have  furnished  the  requisite 
statutory  evidence  to  invoke  the  tliird  con- 
tingency tolling  the  revocation.  It  will  not 
do  to  say  that  tbe  view  here  expressed  rests 
in  a  technical  construction  of  tbe  statute,  in 
that  any  provision,  however  small,  woald 
meet  it  It  Is  not  technical.  It  is  not  even 
construction.  It  is  the  statute.  Tbe  argu- 
ment suggested  should  t>e  addressed  to  the 
Legislature.    In  re  Adler's  Estate,  supra. 

[2]  (2)  In  any  event  the  agreement  here 
In  question  rested  In  parol  and  was  subject  to 
the  ban  of  the  statute  of  frauds  (Rem.  &  Bal. 
Code,  {  6289)  whicli,  so  far  as  material,  reads: 

"In  the  following  cases,  specified  in  this  sec- 
tion, any  agreement,  contract  and  promise  shall 
be  void,  unless  such  agreement,  contract  or 
promise,  or  some  note  or  memorandum  thereof,  be 
in  writing,  and  signed  by  the  party  to  be  charg- 
ed therewith,  or  by  some  person  thereunto  by 
him  lawfully  authorized,  that  is  to  say : 
*  *  •  every  agreement,  promise  or  undertiUi- 
ing  made  upon  consideration  of  marriage,  ex- 
cept mutual  promises  to  marry.    •    *    * " 

The  sum  of  the  appellant's  argument  to  the 
contrary  is  this:  That  the  agreement  was 
made  in  contemplation  of  marriage,  but  was 
not  made  "upon  consideration  of  marriage"; 
that  while  of  course  the  agreement  would  not 
have  been  made,  liad  tbe  parties  not  then  In- 
tended to  marry,  and  to  that  extent  the  pro- 
spective marriage  entered  into  it  and  was 
considered  by  them,  still  the  gist  of  the  trans- 
action was  the  mutual  promise  that  eacb 
made  to  the  other  as  to  the  future  status  of 
the  property  which  eacb  then  owned.  This 
argument  is  engaging,  but,  is  as  it  seems  to 
us,  unsound.  Where  as  here,  the  antenuptial 
agreement  is  induced  on  both  sides  solely  by 
the  contemplated  marriage  and  by  its  terms 
shows  the  single  purpose  on  eacb  side  to  pre. 
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serve,  after  the  marriage,  tbe  status  which 
each  would  occupy  toward  tbe  property  of 
tbe  other  had  there  been  no  marriage,  it  1b 
obvious  that  the  marriage  is  the  sole  induce- 
ment to  and  the  moving  consideraton  for  ev- 
ery promise  made  by  each  of  the  contracting 
partiea.  It  is  idle  to  say  that  the  promise  of 
each  is  made  in  consideration  of  the  promise 
of  the  other.  But  for  the  marriage  neither 
had  any  right  or  interest,  present  or  prospec- 
tive, in  the  property  of  the  other  to  relinquish 
when  the  promise  was  made,  and  neither  relin- 
quished nor  agreed  to  relinquish  to  the  other 
any  right  in  his  or  her  own  property  In  any 
event  The  mutual  promises  related  to  a 
property  status  to  be  created  by  the  marriage 
and  which  would  have  no  existence  but  for 
the  marriage.  But  for  the  marriage  there 
would  be  neither  subject-matter,  actual  or 
potential,  .nor  consideration,  present  or  fu- 
ture, for  either  promise.  This  clearly  dis- 
tinguishes the  case  here  from  that  instanced 
in  Browne  on  the  Statute  of  Frauds  (5th  Ed.) 
§  215b  (cited  by  apjjellants)  as  an  example 
of  a  promise  made  in  expectation  or  contem- 
plation of  marriage  as  distinguished  from  a 
promise  made  upon  consideration  of  mai^ 
riage.    The  text  cited  reads  as  follows: 

"The  distinction  shonld  be  carefully  noted  be- 
tween agreements  in  oonaideration  of  marriage, 
and  agreements  which  are  merely  in  ecepectation 
or  contemplation  of  marriage.  In  order  that  the 
contract  shall  be  within  the  statute,  marriage 
or  the  promise  of  marriage  must  have  been  its 
consideration  or  Inducement  In  a  case  where 
an  intestate,  about  seven  years  before  his  mar- 
riage, borrowed  money  from  the  person  who 
afterwards  became  bis  wife,_  and  in  an  interview 
with  her  shortly  before  their  marriage  promised 
her  that  if  she  would  not  enforce  payment  of 
tbe  notes,  they  should  remain  good  and  collect- 
ible against  his  estate,  and  she  retained  the 
notes  during  the  coverture  and  after  his  death, 
it  was  held  that,  although  the  promise  of  the 
husband  was  made  in  contemplation  of  mar- 
riage, it  was  made  in  consideration  of  forbear- 
ance to  collect  tbe  notes,  and  that  after  his 
death  a  claim  for  their  amount  by  his  wife  was 
properly  allowed  against  his  estate,  and  that 
his  agreement  was  not  within  the  statute  of 
frauds,  and  could  be  proved  without  writing." 

The  case  referred  to  is  Riley  v.  Riley,  25 
Conn.  154.  Obviously  In  the  case  mentioned 
there  was  a  present  subject-matter,  the  debt 
evidenced  by  the  note,  and  a  present  consid- 
eration for  hia  promise,  her  forbearance  to 
collect  Both  existed  independently  of  the 
promise  of  marriage.  Such  is  not  the  case 
here. 

The  appellants  cite  one  case  which,  so  far 
as  the  oral  antenuptial  agreement  related  to 
personalty,  sustains  their  view.  But  even  in 
that  case  the  agreement  was  held  void,  since 
it  also  included  prospective  interests  in  real 
estate  and  impinged  the  law  that  such  con- 
tracts can  only  be  proved  by  written  evi- 
dence. It  was  also  held  that  the  contract, 
being  indivisible,  was  void  in  toto,  which 
would  also  be  true  as  applied  to  the  facts 
here. 

Ralnbolt  ▼.  East,  Administrator,  66  Ind. 


538,  26  Am.  Rep.  40.  The  Indiana  court  pro- 
fessedly based  its  decision  as  to  the  validity 
of  the  agreement  touching  personally  upon 
the  Ctonnecticut  case  of  Riley  v.  RUey,  su- 
pra. With  deference,  however,  we  suggest 
that  tbe  court  overlooked  the  distinction  be- 
tween the  two  cases  recognized  in  Browne 
on  the  statute  of  frauds,  and  which  we  have 
attempted  to  point  out 

The  other  cases  cited  by  the  appellants 
require  scant  notice.  In  Southerlana  v. 
Southerland,  68  Ky.  (6  Bush.)  591,  tbe  stat- 
ute of  frauds  la  not  discussed.  The  main 
question  was  that  of  a  gift  causa  mortis. 

In  Child  V.  Pearl,  43  Vt  224.  the  statute 
did  not,  like  ours,  avoid  the  contract,  but 
merely  required  proof  in  writing.  It  was 
held  not  to  apply  to  the  agreement  there 
in  question  because  the  wife's  action  was 
based,  not  upon  the  oral  antenuptial  con- 
tract, but  upon  her  title  to  property  that 
was  always  hers. 

In  Edwards,  Adm'x  v.  Martin,  39  111.  App. 
145,  tbe  contract  was  in  writing.  The  sole 
question  related  to  the  consideration. 

In  Larsen  v.  Johnson.  78  Wis.  300,  47  N. 
W.  615,  23  Am.  St  Rep.  404,  tbe  agreement 
was  one  for^pport,  and  tbe  consideration 
and  subject-matter  both  existed  Independ- 
ently of  the  marriage,  so  that  the  contract 
could  operate  regardless  of  any  marriage. 

On  the  other  hand  the  respondent  cites 
one  case  sustaining  the  view  here  expressed. 
In  Frazer  v,  Andrews,  134  Iowa,  621,  112 
N.  W.  92,  11  Lw  B.  A.  (N.  S.)  593,  13  Ann. 
Cas.  556,  a  man  and  woman  prior  to  their 
marriage  made  a  parol  agreement  that  the 
property  of  each  should  pass  to  their  re- 
spective children  on  the  death  of  either  free 
from  any  claim  by  the  other,  the  exact  agree- 
ment claimed  here.  After  marriage  they 
entered  into  a  written  agreement  of  the 
same  nature,  but  in  no  manner  referring  to 
the  oral  antenuptial  agreement  The  written 
contract  was  held  void  under  a  statute  de- 
claring that  when  property  is  owned  by  a 
husband  or  wife,  the  other  has  no  interest 
therein  which  can  be  the  subject  of  contract 
between  them.  The  parol  antenuptial  agree- 
ment was  held  Incapable  of  proof  because 
made  in  consideration  of  marriage,  and  such 
contracts  under  the  Iowa  statute  are  only 
susceptible  of  proof  by  written  evidence. 

We  have  found  two  other  decisions  clear- 
ly sustaining  this  view.  In  Mallory's  Adm'rs 
V.  Mallory's  Adm'r,  92  Ky.  316,  17  S.  W. 
737,  it  was  held  that  an  antenuptial  agree- 
ment that  neither  party  shall  have  any  In- 
terest in  the  property  of  the  other  by  reason 
of  the  marriage,  the  exact  agreement  here, 
is  a  contract  in  consideration  of  marriage 
within  the  meaning  of  the  statute  of  frauds, 
and  is  not  valid  unless  In  writing.  Tbe 
court  aald: 

"An  antenuptial  contract  is  one  by  which  the 
parties  agree  to  anticipate  the  general  law  con- 
trolling the  marital  relation  and  make  a  law  in 
that  regard  to  suit  themselves,  and  considera- 
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don  for  the  contract  b  the  agreement  to  marr; 
each  other,  which  must  be  consummated,  else 
the  consideration  fails.  So  the  contract  clearly 
comes  within  the  provision,  supra,  requiring 
contracts  in  consideration  of  marriage  to  be  in 
writing." 

See,  also,  White  ▼.  Blgelow,  154  Mass.  093, 
28  N.  E.  904. 

The  clear  object  of  the  statute  touching 
tevocation  Is  to  prevent  a  capricious  or  In- 
aavertent  disherison  of  the  surri^'lDK  con- 
sort The  clear  purpose  of  the  statute  of 
frauds  is  to  j%move  the  temptation  to  per- 
jury. Neither  object  would  be  promoted  by 
a  construction  of  either  statute  which  would 
sustain  the  agreement  here  asserted. 

Affirmed. 

CROW,  C.  J.,  and  MOUNT,  MAIN,  and 
rULLERTON,  33.,  concur. 


(gs  Wash.  16S) 

In  i«  SLOCUM'S  ESTATB. 

KNOWLES  ▼.  SLOCUM. 

(No.  11984.) 

(Supreme  Court  of  Washington.    Jan.  6, 1915.) 

1.  Husband  and  Wife  ({  249*)— "Commu- 
nity Pbopebty"— Pbopkbtt  AcQuiBsn  Duk- 
INO  Mabbiaoe. 

Under  the  express  provisions  of  Rem.  & 
BaL  Code,  (!  5915-5917,  all  property  acquired 
by  either  husband  or  wife  after  marriage, 
whether  the  title  is  taken  in  the  name  of  the 
husband  or  in  tl^at  of  the  wife,  or  in  their  joint 
names,  with  certain  specified  exceptions,  is 
"community  property." 

[Ed.  Note.— For  other  cases,  see  Huslmnd  and 
Wife,  Cent.  Dig.  |i  887,  889-892;  Dec.  Dig.  f 
249.* 

For  other  definitiona,  see  Words  and  Phrases. 
tHrst  and  Second  Series,  Community  Property.] 

2.  Husband  and  Wife  ({  262*)— Communitt 
Property— Denial— BuBDEN  of  Pboof. 

Where  it  is  claimed  that  property  acquired 
after  marriage  is  not  community  property,  the 
burden  rests  on  the  party  so  claiming  to  et- 
tablish  the  fact  by  clear,  certain,  and  convinc- 
ing evidence. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  §|  913,  914;  Dec.  Dig.  i  262.»] 

3.  Gifts  (|  4*)- Pebbokal  Peopebtt— Requi- 
sites. 

It  is  essential  to  a  valid  gift  of  personal 
property  that  there  be  an  intention  on  the  don- 
or's part  to  presently  give,  a  subject-matter 
capable  of  passing  by  delivery,  and  an  actual 
delivery  such  as  will  divest  the  donor  of  present 
control  and  dominion,  absolutely  and  irrevoca- 
bly, and  confer  such  dominion  and  control  on  the 
donee. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  {f  3,  17:  Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Gift.] 

4.  Gifts  (J  47*)— Pbesumptions. 

A  gift  of  personal  property  will  not  be  pre- 
sumed, but  be  who  asserts  title  by  gift  must 
prove  it  by  clear,  convincing,  strong,  and  satis- 
factory evidence. 

[Ed.  Note.— For  other  cases,  see  Gifts,  C!ent 
Dig.  §§  81-86;    Dec.  Dig.  S  47.*] 


6.  QwTB    (I    81*)— Seoubities  — Deuvebt  — 

Pbesumption. 

Though  from  possession  of  a  note,  Iwnd,  or 
deed  by  an  indorsee,  assignee,  payee,  or  grantee, 
a  delivery  will  be  presumed,  mere  passage  of  the 
naked  possession  to  one  other  than  the  payee  or 
grantee,  and  to  whom  it  has  not  been  assigned 
or  indorsed,  does  not  show  a  sufficient  delivery 
to  establish  a  valid  gift. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  ii  58-62;   Dec  Dig.  {  31.»] 

6.  Husband  and  Wife  (|  49%*)  — Giftb— 
Tbansfeb  of  Secubities. 

Evidence  held  to  show  a  valid  sift  of  secur- 
ities by  husband  to  wife  in  his  lifetime. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §{  249-255;  Dec.  Dig.  {  49^.*] 

7.  Husband  and  Wife  (|  266*)— Communitt 
Pbopebty. 

Evidence  held  Insufficient  to  show  a  valid 
.transfer  of  securities  which  were  community 
property  by  a  husband  to  his  wife  in  his  life- 
time so  as  to  exempt  her,  as  his  executrix,  from 
liability  to  account  therefor  as  community  prop- 
erty. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  925-928;  Dec.  Dig.  |  266.*] 

Department  1.  Appeal  from  Superior 
Court,  Cnarke  County;    R.  H.  Back,  Judge. 

Judicial  settlement  of  the  estate  of  C.  W. 
Blocum,  deceased.  O.  W.  Knowles  applied 
for  an  order  compelling  Laura  Slocum,  as 
executrix  of  decedent's  will,  to  include  cer^ 
tain  omitted  property  in  her  Inventory  aa 
community  property,  and,  from  a  Judgement 
granting  only  part  of  the  relief  prayed  for, 
petitioner  appeals.  Affirmed  in  part,  and 
reversed  in  part,  and  r^nanded,  with  direc- 
tions. 

Miller,  Crass  ft  Wilkinson,  of  Vancouver, 
for  appellant.  Henry  St  Raynor  and  Mc- 
Master,  Hall  &  Drowley,  all  of  Vancouver, 
for  respondent 

MAIN,  3.  The  controversy  In  this  case  is 
over  the  question  whether  certain  personal 
property  should  be  inventoried  as  the  com- 
munity property  of  C.  W.  Slocum,  deceased, 
and  Laura  Slocum,  his  surviving  wife,  or 
whether  it  was  the  separate  property  of  Mrs. 
Slocum.  The  property  in  question  had  been 
accumulated  while  the  Slocums  were  resi- 
dents of  Clarke  county,  Wasti.  On  December 
29,  1904,  0.  W.  Slocum  executed  a  will,  glr- 
ing  the  use  of  the  property  belonging  to  him, 
and  his  community  Interest  therein,  to  Laura 
Slocum,  his  wife,  during  her  natural  life, 
and  at  her  death  to  descend  to  the  heirs  of 
C.  W.  Slocum.  The  latter  died  on  September 
20, 1912,  and  at  this  time  was  about  78  years 
of  age.  His  wife  was  a  few  years  liis  Junior. 
The  will  was  admitted  to  probate  on  the  7th 
day  of  October,  1912.  It  was  what  is  known 
as  a  nonintervention  will,  and  Laura  Slocum, 
the  wife,  was  named  as  executrix.  After  tlie 
admission  of  the  will  to  probate,  the  execu- 
trix filed  an  inventory  of  the  estate.  On  De- 
cember 30,  1912,  C.  W.  Knowles,  one  of  the 
heirs  of  C.  W.  Slocum,  deceased,  filed  a  peti- 
tion in  the  probate  proceeding,  alleging  that 
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tbe  executrix  had  omitted  fr<Hn  the  Inventory 
filed  by  her  certain  property,  a  part  of  which 
Is  the  property  In  dispute  In  this  case,  and 
asked  that  she  be  required  to  include  the 
same  in  the  Inventory  aa  part  of  the  commu- 
nity property  of  the  estate  of  C.  W.  Slocum, 
deceased.  To  the  petition  an  answer  was 
filed  setting  forth  the  claim  that  the  proper- 
ty bad  been  given  to  Mrs.  Slocum  by  her 
husband  about  20  days  previous  to  his  death, 
and  that  by  reason  of  such  gift  became  her 
separate  property.  Upon  the  issues  framed, 
the  case  proceeded  to  trial.  The  trial  court 
found  a  i)ortion  of  the  proiwrty  In  dispute  to 
be  community  property,  and  a  portion  to  be 
the  separate  property  of  Mrs.  Slocum.  From 
the  judgment  entered,  0.  W.  Knowles,  the 
petitioner,  appealed.  Mrs.  Slocum  did  not 
appeaL 

The  property  here  In  controversy,  then,  la 
the  property  which  was  by  the  trial  court  ad- 
Judged  to  be  the  separate  property  of  Mrs. 
Slocum.  It  Is  as  follows:  Certificates  for  60 
shares  of  stock  of  the  par  value  of  $100  per 
share,  Jn  the  Donegan  Shoe  Company,  a  cor- 
poration; certificate  In  the  Equitable  Sav- 
ings &  Loan  Association,  of  Portland,  Or., 
for  $2,000,  dated  September  17,  1912 ;  certifi- 
cate In  the  same  company  for  $3,000,  issued 
December  20,  1010;  certificate  in  the  same 
company  for  $8,000,  dated  May  16,  1911; 
certificate  In  the  same  company  for  $3,000, 
dated  August  17,  1912;  certificate  In  the 
same  company  for  $4,000,  dated  October  21, 
1911 ;  certificate  in  tbe  same  company  for 
$5,000,  dated  February  14,  1912 ;  also,  a  cer- 
tificate in  the  Realty  Associates  of  Portland, 
Or.,  for  $10,000,  dated  AprU  22,  1909.  In  ad- 
dition to  this,  there  were  two  notes,  one  for 
r-MK),  and  the  other  for  $2,500.  Further  ref- 
erence to  the  facts  and  the  evidence  will  be 
made  when  the  items  of  property  specified 
are  hereinafter  considered  more  In  detaU. 

There  appears  to  be  no  confiict  In  tbe  evi- 
dence. Hence  it  will  not  be  necessary  to  re- 
view the  findings  of  the  trial  court  The  sole 
question  In  this  case  Is  whether  tbe  title  to 
the  property  In  dispute  vested  In  Mrs.  Slo- 
cum as  her  sole  and  separate  property  at  the 
time  of  the  death  of  her  husband,  C.  W.  Slo- 
cum. If  the  property  in  question  had  become 
her  separate  property  at  that  time,  then  the 
Judgment  of  the  sui)erior  court  must  be  af- 
firmed. If  some  or  all  of  It  had  not  taken  on 
the  character  of  her  separate  property,  then 
the  judgment  must  be  either  reversed  or  mod- 
ified. Owing  to  the  numerous  Items  of  prop- 
erty Involved,  a  statement  of  tbe  rules  of  law 
which  are  pertinent  to  the  inquiry  will  first 
be  made. 

[1]  In  this  state  all  property  acquired  aft- 
er marriage  by  either  the  husband  or  the 
wife,  or  both,  is  "community  property,"  other 
than  certain  well-known  exceptions  which  are 
specified  in  the  statute.  Rem.  &  BaL  Code,  if 
6015-5017,  inclusive.  Property  acquired  dur- 
ing the  existence  of  tbe  marriage  relation, 


whether  tbe  title  thereto  be  taken  in  tbe  name 
of  the  husband  or  that  of  the  wife,  or  in  their 
Joint  names.  Is  presumed  to  be  community 
property.  Cyc.  vol.  21,  p.  1661.  This  is  a 
rule  so  well  known  and  so  generally  estab- 
lished that  It  is  not  necessary  to  assemble 
tbe  cases  In  support  of  the  text  cited. 

[2]  Where  tbe  claim  is  made  that  proi>erty 
acquired  after  marriage  Is  not  community 
propeity,  the  burden  rests  with  the  parties 
claiming  the  separate  character  of  the  prop- 
erty. The  presumption  as  to  the  community 
character  of  the  property  may  be  overthrown 
only  by  evidence  of  a  clear,  certain,  and  con- 
vincing character.  In  re  Estate  of  Boody, 
Deceased,  113  CaL  682,  46  Pac.  858 ;  Fennell 
V.  Drinkhouse,  131  GaL  447,  63  Pac.  734,  82 
Am.  St  Rep.  361. 

[S,4]  In  order  to  constitute  a  gift  of  per- 
sonal property,  three  things  are  necessary: 
(a)  An  intention  on  the  part  of  the  donor  to 
presently  give ;  (b)  a  subject-matter  capable 
of  passing  by  delivery ;  and  (c)  an  actual  de- 
livery at  the  time.  Hecht  v.  Shaffer,  15 
Wyo.  84,  86  Pac.  1056;  Jackson  v.  Lamar, 
67  Wash.  385,  121  Pac.  857;  Meyers  v.  Al- 
bert, 76  Wash.  218,  136  Pac.  1003.  The  de- 
livery must  be  such  as  wUl  divest  the  donor 
of  the  present  control  and  dominion  over  the 
property  absolutely  and  Irrevocably  and  con- 
fer upon  the  donee  the  dominion  and  controL 
Basket  V.  HasseU,  107  U.  S.  602,  2  Sup.  Ct 
415,  27  L.  Ed.  600.  The  distinction  that  ex- 
ists between  gifts  inter  vivos  and  gifts  causa 
mortis  need  not  here  be  defined.  The  pivotal 
facts  which  give  caste  to  the  various  transac- 
tions In  the  present  case  are  the  same,  wheth- 
er the  gifts  or  attempted  gifts  be  considered 
inter  vivos  or  causa  mortis.  A  gift  will  not 
be  presumed ;  but  he  who  asserts  title  by  this 
means  must  prove  it  by  evidence  which  is 
clear,  convincing,  strong,  and  satisfactory. 
In  Jackson  v.  Lamar,  supra.  It  was  said: 

"While  it  is  true  tbe  courts  have  relaxed  the 
rigor  of  the  old  rules,  they  have  never  departed 
from  holding  that  something  more  is  required  to 
constitute  a  gift,  either  inter  vivos  or  causa 
mortis,  than  the  expression  of  an  intent  or  pur- 
pose to  give.  Evidence  of  such  intent  is  ad- 
misaible  to  prove  the  act  but  it  does  not  con- 
stitute the  act,  and  delivery,  either  actual  or 
constructive,  ia  as  essential  today  as  it  ever 
was.    The  donor  must  not  only  signify  his  pur- 

{>oBe  to  give,  but  be  must  deliver,  and,  as  the 
aw  does  not  presume  that  an  owner  has  volun- 
tarily parted  with  his  property,  be  who  asserts 
title  by  gift  must  prove  it  by  evidence  that  is 
clear  and  convincing,  strong  and  satisfactory. 
Although  it  may  not  be  true  that  tbe  law  now 
presumes  against  a  gift,  it  certainly  does  not 
presume  in  its  favor,  but  requires  proof." 

[6]  From  the  possession  of  a  note,  bond,  or 
deed  by  an  indorsee,  assignee,  payee,  or 
grantee,  a  delivery  will  be  presumed.  Shar- 
mer  v.  Johnson,  43  Neb.  509,  61  N.  W.  727; 
Castor  V.  Peterson,  2  Wash.  204,  26  Pac. 
223,  26  Am.  St  Rep.  864 ;  Richmond  v.  Mor- 
ford,  4  Wash.  337,  30  Pac.  241,  31  Pac.  613; 
Kauffman  v.  Baillle,  46  Wash.  248,  89  Pac 
548,  13  Ann.  Cas.  975.  A  mere  passage  of 
the  naked  possession,  however,  to  one  other 
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than  the  payee  or  ^antee,  and  to  whom  It 
has  not  been  assigned  or  indorsed,  does  not 
meet  the  requirements  of  a  good  delivery. 
Sharmer  t.  Johnson,  supra. 

From  the  testimony  of  Mrs.  Slocum  it  ap- 
pears that,  at  the  time  of  Mr.  Slocum's 
death,  the  items  of  property  above  mention- 
ed were  in  her  possession,  and  had  been  in 
her  possession  for  about  20  daya  They 
were  In  a  private  drawer  with  her  own  pri- 
vate papers.  This  private  place  had  been 
used  by  her  for  about  three  years.  No  one 
else  had  the  papers  after  they  came  into 
her  possession.  The  possession  was  with 
the  knowledge  of  Mr.  Slocum.  The  latter 
died  at  home,  and  prior  to  that  time  he  and 
his  wife  lived  together  as  husband  and  wife. 
The  drawer  In  which  the  papers  were  kept 
after  they  came  Into  the  possesBlcm  of  Mrs. 
Slocum  was  in  a  cupboard  in  the  bedroom 
downstairs  in  the  house  occupied  by  them. 

From  the  testimony  of  the  maker  of  one 
of  the  notes  it  appears  that  the  understand- 
ing was  that  while  the  notes  were  made 
payable  to  C.  W.  Slocum,  or  Laura  Slocum, 
during  the  lifetime  of  Mr.  Slocum  payments 
were  to  be  made  to  him;  but,  after  his 
death,  to  his  wife.  From  the  testimony  of 
the  assistant  secretary  of  the  Equitable  Sav- 
ings &  lioan  Association,  with  whom  the 
transactions  were  had  with  reference  to 
the  purchase  of  the  stock  in  that  company, 
it  appears  that  while  certain  of  the  shares 
of  stock  were  placed  in  the  name  of  C.  W. 
Slocum,  or  Laura  Slocum,  the  understand- 
ing was  tliat  during  the  lifetime  of  both  of 
them  the  payments  that  might  accrue  would 
be  made  to  either  presenting  the  certificate. 
The  evidence  as  it  has  just  been  stated  is 
taken  substantially  from  the  appellant's  ab- 
stract There  being  no  supplemental  ab- 
stract filed,  the  abstract  of  the  api>ellant  is 
recognized  as  /K>rrect 

[6]  The  items  of  property  In  controversy 
may  be  divided  into  three  classes.  The  first 
class  Includes  stock  certificates  in  various 
corporations  which  were  issued  to  C.  W. 
Slocum,  or  to  C.  W.  Slocum  or  Laura  Slo- 
cum, and  assigned  by  C.  W.  Slocum  to  Laura 
Slocum.  The  stock  included  tn  this  class  is 
as  follows:  50  shares  Donegan  Shoe  Com- 
pany, par  value  $5,000;  30  shares  Equitable 
Savings  &  Loan  Association,  |3,000;  40 
shares  Equitable  Savings  &  Loan  Associa- 
tion, $4,000;  50  shares  Equitable  Savings 
&  Loan  Association,  $5,000;  and  a  profit- 
sharing  bond  in  the  Realty  Associates  of 
Portland,  a  corporation,  $10,060.  The  Done- 
gan  Shoe  Company  stock,  on  April  4,  1910, 
was  assigned  by  C.  W.  Slocum  to  Laura 
Slocum,  his  wife,  and  "became  her  sole  and 
separate  property."  The  30  shares  of  Equi- 
table Savings  &  Loan  Associtttion  stock  war 
Issued  to  C.  W.  Slocum  on  December  20, 
1910,  and  was  by  him  assigned  to  Laura 
Slocum  on  December  26,  1910.  The  40 
shares  of  Equitable  Savings  &  Loan  Associa- 
tion stock  on  October  21,  1911,  was  Issued 


to  O.  W.  Slocum  or  Laura  Slocum,  and  was 
assigned  to  Laura  Slocum.  The  60  shares 
of  Equitable  Savings  &  Loan  Association 
stock  was  issued  to  C.  W.  Slocum  or  Laura 
Slocum  on  February  14,  1912,  and  was  as- 
signed to  Laura  Slocum  on  February  20, 
1912.  The  Realty  Associates  profit-sharing 
bond  for  $10,000  was  issued  to  C.  W.  Slocum 
on  April  22,  1909,  and  was  assigned  to  Laura 
Slocum  on  June  22,  1909.  All  of  these  items 
of  property,  it  will  be  seen,  were  assigned 
by  C.  W.  Slocum  during  bis  lifetime  to  his 
^fe,  Laura  Slocum.  They  were  in  Mrs. 
Slocqm's  possession  for  20  days  prior  to 
the  death  of  her  husband.  They  were  io 
a  place,  as  she  testified,  which  no  one  knew 
about  but  herself,  and  to  which  no  one  but 
herself  had  access.  Under  the  rules  of  law 
above  stated,  we  think  the  title  to  this 
property  had  passed  to  Mrs.  Slocum  aa  her 
sole  and  separate  property  prior  to  the  death 
of  her  husband. 

[7]  The  second  class  of  the  property  in 
controversy  includes  certificates  of  stock  and 
promissory  notes  made  payable  to  .C  W. 
Slocum  or  Laura  Slocum,  and  which  were 
not  assigned.  These  include  20  shares  of 
stock  in  the  Equitable  Savings  &  Loan  As- 
sociation of  the  par  value  of  $2,000;  30 
shares  of  the  E<quitable  Savings  &  Loan  As- 
sociation of  the  par  value  of  $3,000;  a  note 
for  $200;  and  a  note  for  $2,500.  The  pos- 
session of  these  items  was  the  same  as  in 
class  one.  The  evidence,  as  already  indi- 
cated, showed  that  the  reason  for  having 
the  notes  and  stock  made  iwyable  to  C.  W. 
Slocum  or  Laura  Slocum  was  so  that  during 
their  lifetime  payments  might  be  made  to. 
either.  In  the  absence  of  an  assignment 
there  is  no  evidence  tliat  as  to  this  class 
of  property  O.  W.  Slocum  intended  to  make 
a  present  gift  to  his  wife.  On  the  contrary, 
the  evidence  ia  that  the  dominion  and  con- 
trol had  not  passed  from  him  to  her.  Pos- 
session alone  was  not  sufficient  to  establish 
title.  It  is  true  that,  at  the  time  the  cer- 
tificate for  30  shares  in  the  Equitable  Sav- 
ings &  Loan  I  Association  was  issued,  Mr. 
Slocum  said  to  his  wife,  "Laura,  here  Is  an- 
other certificate  for  you."  But  giving  effect 
to  the  evidence  of  the  assistant  secretary 
with  whom  the  transaction  occurred,  it  is. 
evident  that  the  husband  did  not  Intend  by 
that  act  to  presently  give  and  surrender  the 
dominion  and  control  of  that  certificate  ab- 
solutely to  his  wife. 

In  the  third  class  is  a  certificate  'issued 
tf}  Laura  Slocum  for  80  shares  in  the  Equi- 
table Savings  &  Loan  Association,  of  the  par 
value  of  $8,000.  This  certificate  was  dated 
May  16,  1911,  and  bears  no  assignment. 
That  it  was  community  property  when  is- 
sued cannot  be  well  denied.  It  being  com- 
munity property,  in  order  to  change  its 
character  to  tiiat  of  separate  property  would 
require  evidence,  according  to  the  rule  above 
stated,  which  is  clear  and  convincing.  If 
it  became  separate  property,  it  must  have 
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been  by  reason  of  the  donation  by  the  taua- 
band  of  his  community  Interest  therein.  To 
establlah  a  gift  It  is  necessary  that  the  evi- 
dence be  clear  and  conrlnclng,  strong  and 
satisfactory.  The  only  evidence  which  sup- 
ports a  gift  of  this  certificate  Is  the  fact  of 
possession.  This  is  not  sufficient  Had  the 
husband  survived  and  asserted  title  to  this 
certificate  as  community  property,  could  hU 
claim  with  any  show  of  reason  be  denied? 
This  class  of  property  does  not  fall  within 
the  rule  that  delivery  will  be  presumed  from 
possession  by  the  indorsee,  assignee,  payee, 
or  grantee.  Mr.  Slocum  relative  to  this  cer- 
tificate had  performed  no  act  as  indorser, 
assignor,  or  grantor. 

The  cause  will  l>e  remanded  to  the  supe- 
rior court,  with  direction  to  enter  a  Judg- 
ment directing  that  the  property  spedfled 
in  what  we  have  denominated  classes  2  and 
3  be  included  in  the  Inventory  as  community 
property. 

CBOW,  C.  3.,  and  ELLIS,  60SE1,  and 
CHADWICK,  JJ.,  concur. 


(83  Wasli.  161) 

BANE  OF  LIND  v.  008S  et  aL    (Na  U885.) 

(Supreme  CSonrt  of  Wasliington.    Jan.  S,  1916.) 

1.  SHKBirrS    AND    OONBTABLIS     (S    118*)— AT- 

tacuhent  —  disohabob  —  subskndeb  01 

Pbopebtt— Stipulatioh. 

Wliere  a  sheriff  was  not  a  party  to  a  stipu- 
lation mads  on  the  Bubmisdon  of  a  motion  to 
quash  an  attachment  writ  that  plaintiff  should 
be  advised  immediately  in  case  Qxe  court's  deci- 
sion was  adverse,  and  that  a  sufficient  time 
should  be  granted  plaintiff  to  take  an  appeal  and 
file  the  supersedeas  bond  therein,  such  stipula- 
tion imposed  no  duty  on  the  sheriff  to  retain 
control  of  the  property  on  dissolution  of  the  at- 
tachment after  demand  for  surrender  to  enable 
plaintiff  to  appeal  and  file  supersedeas. 

(Ed.  Note. — ^For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  U  196-198;  Dec.  Dig.  { 
lia*] 

2.  Shxbiits  and  Constablks  (f  98*)  —  Rk- 
Leasb  or  Pbopebtt— Attacukimt—Vaoa- 
noN. 

Where  an  attachment  was  vacated,  the  sher- 
iff lost  his  right  to  further  hold  possession  of  the 
attached  property  after  demand  by  the  owner, 
though  plaintiff  in  attacliment  bad  given  bond  to 
indemnify  the  sheriff ;  and  hence  a  redelivery  ol 
the  property  to  the  defendant  in  attachment  aft- 
er it  had  been  set  aside  on  the  defendant's  de< 
mand  did  not  render  the  sheriff  liable  on  the  sub- 
sequent reversal  of  the  order  of  dissolution  and 
a  return  of  execution  on  a  judgment  recovered 
by  plaintiff  in  attachment  unsatisfied. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  U  I'la-IST;  Dec.  Dig.  { 
98.*] 

Department  1.  Appeal  from  Superior 
Court,  Adams  County;  O.  B.  Holcomb, 
Judge. 

Action  by  the  Bank  of  Llnd  against  A.  J. 
Coss  and  the  United  States  Fidelity  &  Guar- 
anty Company.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 


Wakefield  ft  Wltberspoon  and  A.  O.  Shaw, 
all  of  Spokane,  for  appellant  6.  B.  Lovell, 
of  Bitzville,  for  resinnidents. 

PAREBR,  3.  The  plalntlft,  Bank  of  Lind, 
seeks  recovery  of  damages  from  the  defend- 
ants, A.  J.  Coss,  sherUT  of  Adams  county,  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany, the  surety  upon  his  official  bond,  which  - 
damages  it  claims  resulted  from  the  unlaw- 
ful release  of  personal  property  which  bad 
been  seized  and  was  being  held  by  the  de- 
fendant Cobs  under  a  writ  of  attachment 
Issued  out  of  the  superior  court  for  Adams 
county  at  the  Instance  and  for  the  benefit 
of  the  plalntur.  Judgment  of  dismissal  hav- 
ing been  rendered  in  favor  of  the  defendants 
upon  sustaining  their  demurrer  to  the  com- 
plaint and  the  plaintUTs  election  to  stand 
upon  its  complaint  and  not  plead  further,  it 
has  appealed  to  this  court 

The  controlling  facts  may  t>e  summarized 
from  the  complaint  as  follows:  In  October, 
1911,  appellant  commenced  an  action  in  the 
superior  court  for  Adams  county  to  recover 
money  owing  to  It  by  G.  H.  and  L.  O. 
Thomas,  and  caused  a  writ  of  attachment 
to  be  Issued  therein  for  the  seizure  and  hold- 
ing of  property  of  the  Thomases  pending 
the  action.  Seizure  of  property  under  the 
writ  was  accordingly  made  by  respondent 
Coss  as  sheriff  of  Adams  county.  There- 
after, on  November  10,  1911,  the  Thomases 
appeared  in  the  action  and  moved  for  dis- 
solution of  the  attachment  which  motion 
came  on  for  hearing  on  November  22,  1911, 
when,  the  matter  being  submitted  to  the 
court  for  decision,  it  was  by  the  court  taken 
under  advisement,  and,  as  alleged  in  the 
complaint  "with  tiie  understanding  that  the 
plaintiff  or  its  counsel,  whose  office  and 
place  of  practicing  was  in  Spokane,  Wash., 
a  distance  of  about  100  miles  from  the  place 
of  the  sitting  (rf  said  court  were  to  be  ad- 
vised Immediately  upon  the  court's  decision 
in  the  matter,  and  that  a  sufficient  time 
was  to  be  given  the  plaintiff  or  its  counsel, 
In  event  the  court  granted  said  motion,  to 
take  its  appeal  and  file  a  supersedeas  bond 
therein."  Thereafter,  on  November  27,  1911, 
the  court  granted  the  motion  dissolving  the 
attachment  and  entered  the  order  according- 
ly, and  immediately  thereafter  respondent 
Coss,  who  was  holding  the  property  as 
sheriff  under  the  attachment  released  and 
surrendered  possession  of  the  property.  Ap- 
pellant had  no  actual  notice  of  the  rendering 
of  the  court's  decision  dissolving  the  attach- 
ment or  of  the  release  of  the  property  by 
respondent  Coss  until  about  a  week  later. 

[1]  Whatever  the  understanding  may  have 
been  aa  to  appellant  being  notified  upon  the 
rendition  of  the  court's  decision  on  the  ques- 
tion of  dissolution  of  the  attachment  look- 
ing to  giving  It  an  opportunity  for  protect- 
ing Its  interest  by  appeal  and  supersedeas. 
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we  are  nnable  to  safher  from  the  complaint 
any  facta  showing  that  respondent  Coss  was 
a  party  to  such  understanding,  or  that  there 
was  any  duty  Imposed  upon  him  by  virtue 
of  such  an  understanding,  whatever  bia  duty 
may  have  been  under  the  law  aside  from 
audi  understanding.  Soon  thereafter  api)el- 
lant  gave  notice  of  and  perfected  Ita  appeal 
to  this  court  from  the  decision  of  the  supe- 
rior court  dissolving  the  attachment,  and  al- 
so filed  a  supersedeas  bond  such  as  was  suf- 
ficient to  supersede  that  decision,  in  so  far 
as  the  same  could  be  superseded  in  view  of 
the  prior  surrender  of  the  property  by  re- 
spondent Goes.  There  is  no  allegation  of 
the  complaint  pointing  to  any  effort  or  re- 
quest on  the  part  of  appellant  looking  to  a 
retaking  of  the  proi>erty  by  respondent  Coss 
after  Its  release  by  him  In  pursuance  of  the 
dissolution  of  the  attachment  by  the  supe- 
rior court  and  the  appeal  therefrom.  There- 
after Judgment  was  rendered  in  the  supe- 
rior court  upon  the  merits  of  the  action  In 
favor  of  appellant  and  against  the  Thomas- 
es for  the  amount  of  the  debt  sued  upon. 
Thereafter  on  August  16,  1912,  this  court  re- 
versed the  decision  of  the  superior  court 
dissolving  the  attachment.  69  Wash.  700, 
125  Pac.  776.  Thereafter  execution  was  duly 
Issued  looking  to  the  collection  of  the  Judg- 
ment rendered  against  the  Thomases,  which 
execution  was  returned  unsatisfied  because 
Ao  property  of  the  Thomases  could  be  found 
applicable  to  the  satisfaction  of  the  judg- 
ment This,  It  is  alleged,  resulted  from  the 
unlawful  failure  of  respondent  Coss  to  hold 
the  attached  property  after  the  dissolution 
of  the  attachment  until  appeal  and  superse- 
deas was  perfected  by  appellant  so  as  to 
preserve  the  attachment 

[2]  Was  respondent  Coss,  as  sheriff,  jus- 
tified by  the  order  dissolving  the  attachment 
In  immediately  surrendering  possession  of 
the  attached  property?  In  view  of  the  fact 
tliat  there  was  no  process  or  order  5f  the 
court  of  any  nature  then  in  existence  au- 
thorizing the  holding  of  the  property,  we 
are  constrained  to  bold  that  be  was  not 
only  authorized  by  that  order  to  surrender 
the  property,  but  that  he  was  bound  so  to 
do  upon  demand  from  its  owner.  In  An- 
derson V.  Land,  5  Wash.  493,  495,  32  Pac. 
107,  108  (84  Am.  St  Bep.  875),  Judge  Dun- 
bar, speaking  for  the  court  touching  the  ter- 
mination of  the  Uen  of  an  attachment  by  its 
dissolution,  a  purchaser  of  the  attached 
property  from  its  owner  pending  the  attach- 
ment claiming  his  title  was  perfected  upon 
the  dissolution  of  the  attachment  as  against 
a  subsequent  attachment,  though  the  prop- 
erty remained  in  the  hands  of  the  sheriff 
during  the  interim  between  the  dissolution 
of  the  first  and  the  levy  under  the  second 
attachment  aald: 

"The  dissolutioo  of  tiie  attachment  on  the  16th 
day  of  December  ended  the  lien,  and  the  owner 
of  the  property  had  a  right  to  make  any  dis- 
position of  it  he  saw  fit  no  matter  whether  the 


property  had  actually  been  tamed  over  to  him 
by  the  officer  or  not  He  could  sell  the  prop- 
erty during  the  time  the  writ  was  in  effect  in 
such  case,  and  the  purchaser's  title  would  only 
be  subject  to  the  right  of  the  attaching  creditor 
under  the  writ  and  when  the  attachment  was 
dissolved  there  would  be  an  end  to  any  such 
right,  and  the  purchaser's  title  would  be  com- 
plete." 

It  seems  to  ns  difficult  to  escape  the  con- 
trolling force  of  that  decision  in  respondents' 
favor  here.  Ryan  Drug  Co.  v.  Peacock,  40 
Minn.  470,  42  N.  W.  298,  dealing  with  a  sit- 
uation almost  exactly  like  that  here  involv- 
ed. Chief  Justice  GillflUan,  speaking  tor 
the  court,  there  said: 

"As  to  what  is  the  duty  of  the  sheriff  in  re- 
spect to  the  attached  property  upon  the  dissolu- 
tion of  the  attachment  Drake,  Attacbm.  {  426, 
states  the  general  rule  that:  'The  special  prop- 
erty of  the  officer  in  the  attached  effects  is  at  an 
end,  and  be  is  bound  to  restore  them  to  the  de- 
fendant, if  he  is  still  the  owner  of  them,  or,  if 
not,  to  the  owner.'  This  is  certainly  the  lo^cal 
rule;  for,  the  writ  being  his  only  authority  for 
keeping  the  property  from  the  owner,  such  au- 
thority is  gone  when  the  writ  is  dissolved.  It 
is  true  that  under  our  practice  the  plaintiff  may, 
by  appealing  from  the  order  dissoIWng  the  writ 
and  giving  the  bond  for  a  stay,  suspend  the  op- 
eration of  the  order,  and  that  such  suspension 
Tiill  relate  back  to  the  date  of  the  order,  so 
that,  if  the  officer  still  has  the  property,  his  right 
to  hold  it  is  restored ;  and  it  may  also  t>e,  as  be- 
tween the  parties  to  the  writ,  that,  if  between 
the  date  of  the  order  and  the  appeal  with  a 
stay  the  sheriff  has  returned  the  property  to  the 
defendant,  the  appeal  and  stay  reinstates  the  lien 
so  that  the  plaintift  may  require  the  sheriff  to 
retake  the  property.  Neither  of  these,  however, 
is  this  case.  Here  the  question  is:  Is  it  the  du- 
ty of  the  sheriff  to  retain  the  property  after  the 
dissolutioo  of  the  writ,  which  is  his  only  war- 
rant for  holding  it  to  enable  the  plaintiff  to 
determine  whether  he  will  appeal,  and  to  per- 
fect the  appeal  and  stay,  if  he  decides  to  take 
that  course'  The  statute  is  silent  on  the  point 
If  it  be  his  duty  to  still  bold  the  property,  for 
how  long  must  he  bold  it?  Some  authorities 
suggest  that  be  should  bold  it  for  a  reasonable 
time.  But  who  is  to  determine  what  is  a  rea- 
sonable time?  If  that  be  the  rule,  the  officer 
will  be  liable  to  the  plaintiff  in  case  he  return 
the  property  to  the  defendant  before  the  end  of 
a  reasonable  time,  and  to  the  defendant  in  case 
he  refuse  to  return  it  on  demand  after  such 
reasonable  time.  The  position  of  the  officer 
would  be  a  bard  one  if  he  must  take  the  risk  olj 
the  court  or  jury  trying  the  action  against  him 
agreeing  with  him  as  to  what  is  a  reasonable 
time.  We  think  it  is  for  the  plaintiff,  and  not 
the  sheriff,  to  do  what  may  be  necessary  to  pre- 
serve the  interests  of  the  former  in  case  of  a 
dissolution  of  the  writ  This  he  may  do  by  pro- 
curing and  serving  on  the  officer  an  order  direct- 
ing him,  in  case  the  writ  shall  be  dissolved,  to 
retain  the  property,  or  staying  the  operation  of 
the  order  dissolving  in  case  it  shall  be  made." 

Counsel  for  appellant  cite  and  rely  prin- 
cipally upon  the  decision  of  the  Iowa  Su- 
preme Court  in  Danforth,  Davis  dc  Co.  v. 
Carter,  4  Iowa,  230,  which  Involved  the  ques- 
tion of  the  preservation  of  the  lien  of  an 
attachment  by  appeal  from  an  order  of  the 
trial  court  dissolving  the  attachment  ac- 
companied by  a  supersedeas,  where  the  con- 
troversy was  only  between  the  parties  to  the 
action  in  which  the  attachment  was  issued; 
the  liability  of  the  sheriff  for  surrendering 
the  property  not  being  in  any  way  Involved 
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Holding  tliat  tbe  lien  of  the  attachment  htii 
as  between  the  parties  to  the  action,  the 
court,  on  page  237  of  4  Iowa,  said: 

"It  appears  that  on  tbe  decision  of  the  court 
setting  aside  the  attachment,  and  before  the  ap- 
peal was  taken,  the  sheriff  delivered  up  the  at- 
tached property  remaining  in  his  hands,  and  the 
clerk  paid  over  the  money  which  was  in  bis 
hands  to  the  defendant's  attorney,  'taking  an  ac- 
countable receipt  therefor.'  The  plaintiffs  ex- 
cepted to  the  decision  of  tbe  court  in  refusing 
to  render  a  judgment  against  tbe  property,  and 
to  order  a  special  execution,  and  appealed  from 
the  same.  The  question  no\f  is  whether  tbe  at- 
tachment still  holds  the  property ;  the  judgment 
of  the  court  dissolving  it  being  reversed.  We 
believe  that  the  only  consistent  decision  is  that 
it  still  holds.  This  court  has  held  in  this  and 
other  cases  that  an  appeal  lies  from  a  judgment 
of  the  court  dismissing  an  attachment.  The 
common  effect  of  an  appeal  is  to  suspend  the 
effect  or  operation  of  the  Judgment  appealed 
from,  if  a  supersedeas  bond  is  filed,  as  required 
by  law.  What  other  object  can  there  be  in  an 
appeal  in  such  a  case  as  the  present?  And  what 
exempts  a  judgment  on  an  attachment  from  the 
ordinary  effect  of  the  appeal?  It  would  seem, 
upon  reason,  that  an  appeal  should  save  this,  as 
well  as  any  other  part  of  a  cause." 

And  on  page  239  of  4  Iowa  added: 

"When  the  question  bears  upon  the  relations 
of  third  persons,  it  is  manifest  that  the  at- 
tachment may  be  gone,  when  it  would  not  be  if 
viewed  with  reference  to  the  two  parties  alone." 

In  the  later  case  of  Danforth,  Davis  &  Co. 
V.  Bupert,  11  Iowa,  647,  the  court  absolved 
the  clerk  of  the  court  from  liability  upon 
bis  paying  out  money,  the  proceeds  of  a  sale 
of  perishable  attached  property,  upon  disso- 
lution of  the  attachment,  before  appeal  there- 
from; tbe  order  of  the  trial  court  being 
thereafter  appealed  from  and  reversed.  Dis- 
posing of  the  contention  that  tbe  former  de- 
cision was  decisive  against  the  clerk  touch- 
ing his  liability,  the  court  said: 

"We  do  not  understand  that  decision  as  deter- 
mining the  rights  of  any  others  than  tbe  parties 
to  that  suit  In  fact,  the  court  says  that  no 
question  touching  the  rights  of  third  parties  aris- 
es in  that  case,  and  that  the  question  is  decided 
without  reference  to  such.  The  court,  without 
doubt,  in'  referring  thus  to  third  parties,  must 
have  had  in  view  this  very  cause  or  the  one 
against  the  sheriff,  because  the  plaintiffs  would, 
from  the  nature  of  the  transaction,  be  compelled 
to  resort  to  this  remedy.  We  conclude  that  the 
defendant  is  a  third  party,  as  thus  referred  to  by 
the  court,  and  that  the  right  of  plaintiffs  to  re- 
cover, as  against  defendant,  has  not  been  adju- 
dicated. •  •  •  When  an  attachment  is  dis- 
solved by  the  district  court,  it  is  a  final  adjudica- 
tion upon  all  questions  involved  therein,  unless, 
in  the  proper  time,  appealed  from.  That  ap- 
peal must  be  taken  forthwith  to  continue  the 
lien ;  but,  as  between  the  parties,  four  days  is  a 
reasonable  time  withiq  which  to  perfect  such  ap- 
peal. In  determining  what  rule  tbe  clerk 
should  be  governed  by  when  an  attachment  has 
been  dissolved,  and  money  deposited  with  him  is 
demanded,  we  cannot  be  guided  by  precedents, 
because  we  are  unable  to  find  a  case  presenting 
the  peculiar  condition  that  this  one  does.  It 
is  true  that  the  safest  and  most  correct  course 
would  be  fon  the  clerk  to  obtain  an  order  of 
court  directing  him  to  pay  over  the  money  before 
so  doing.  Tet  we  cannot  say  that  he  is  liable 
if  he  does  pay  over  the  money  in  good  faith,  aft- 
er the  attachment  has  been  dissolved,  tbe  suit 
ended,  and  without  any  notice  of  an  appeal  giv- 


en. Is  It  not  the  duty  of  the  plaintiff,  whose 
attachment  has  been  dissolved,  to  be  vigilant,  it 
he  desires  bis  cause  to  stand  In  statu  quo?'  The 
ruling  is  against  him,  and  be  is  the  only  one 
who  can  determine  whether  it  is  final  or  not. 
Had  the  plaintiffs,  who  were  tbe  only  parties  in- 
terested in  having  the  money  remain  in  the 
clerk's  hands,  notined  him  that  they  bad  appeal- 
ed, and  after  such  notice  the  defendant  had  part- 
ed with  the  money,  he  would  have  been  liable." 

Some  contention  Is  made  resting  upon  the 
fact  that  appellant  famished  respondent 
Cobs  an  indemnity  bond  securing  blm 
"against  any  damages  that  he  might  sustain 
by  reason  of  tbe  execution  of  said  writ, of 
attachment"  We  are  quite  unable  to  see 
that  this  put  upon  respondent  Coss  any  ob- 
ligation to  hold  the  property  after  the  dis- 
solution of  the  attachment  There  was  then 
no  longer  any  attachment  to  execute,  so  far 
as  the  duty  of  respondent  Coss,  as  sberllf, 
was  concerned.  We  have  already  noticed 
that  there  was  no  move  made  by  appellant  to 
have  the  attachment  revived  and  respondent 
Coss.  retake  the  property. 

Counsel  for  appellant  dwell  somewhat  upon 
wrongs  which  they  conceive  as  possible  to 
Sow  from  the  conclusion  we  here 'reach.  It 
must  be  remembered  that  the  right  of  seizure 
of  property  by  writ  of  attachment  under 
modem  systems  of  procedure  is  purely  stat* 
utory.  4  Cyc.  396.  The  doctrine  which  calls 
for  onr  present  conclusion  works  no  greater 
hardship  to  a  creditor  than  as  if  there  were 
no  attachment  statutes,  in  which  event  no 
seizure  of  a  defendant's  property  could  be 
made  until  after  judgment  against  Mm. 

The  Judgment  Is  affirmed. 

CROW,  a  J.,  and  CHADWICK,  GOSB, 
and  MORRIS,  JJ^  concur.  ' 


(83  Wash.  IM) 

PORT  or  SHATTLE  v,  TESLER  ESTATE^ 

Inc.,  et  al.    (No.  12008.) 
(Supreme  Court  of  Washington.    Jan.  6,  1915.) 

1.  EmwKNT    Domain    (§    320*)  —  Title    ob 
Right  Acquibeo — Time  of  Pasbino  TirtE. 

Under  Rem.  &  Bal.  Code,  f  7784,  declaring 
that  tbe  court,  on  proof  that  just  compensation 
and  costs  have  been  paid  to  the  person  entitled 
or  Into  court  shall  enter  an  order  that  the  mu- 
nicipali^  condemning  may  take  possession  and 
be  invested  with  title,  title  to  land  condemned 
by  award  of  January  17th,  and  judgment  of 
January  2l8t,  passed  to  it  on  February  20th, 
the  day  on  which  the  award  was  paid  into  cour^ 
and  stipulations  of  the  parties,  dated  Januarx 
17th  and  January  21st,  providing  that  taxes  for 
the  preceding  year,  if  a  lien  on  property  In  the 
bands  of  the  port,  should  be  paid  out  of  the 
award,  and  a  judgment  recital  as  to  the  right  of 
tbe  parties  as  of  January  17tb  did  not  make  the 
passing  of  title  relate  back  to  that  date. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ${  851,  852 ;  Dec.  Dig.  {  320.*] 

2.  Taxation   (|   5H»)— Lien— Qbantob   and 
Qrantkb— Statutb. 

Under  Rem.  &  Bal.  Code,  {  9235,  making 
taxes  a  lien  upon  real  property  from  and  in- 
cluding tbe  1st  day  of  March  in  the  year  in 
which  they  are  levied  until  paid,  but,  as  between 
grantor  and  grantee,  a  lien  from  the  first  Mon^ 
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day  of  February  of  the  raceeediiiE  year,  taxea 
agaiiiLSt  land  tor  1912,  title  to  which,  under  con- 
denmation  proceedings,  passed  to  a  municipal 
corporation  on  February  20,  1913,  were  a  lien 
against  the  owner  and  not  against  the  munici- 
pality. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |{  947-949;  Dec.  Dig.  |  611.*] 

3.  TAXAnoN  (I  611»)  —  PuBuo  Pbopektt  — 
Effect  or  Condeunatioh  —  Likn  Aoainbt 
Award. 

Although  taxes  assessed  and  actually  delin- 
quent cannot  be  collected  by  sale  of  land  upon 
which  they  are  a  lien,  after  title  thereto  has 
.been  acquired  by  a  municipality  in  an  eminent 
domain  proceeding,  the  award  of  damages  paid 
into  the  registry  of  the  court,  as  to  taxes  which 
were  a  lien  against  the  former  owner,  was  im- 
pressed with  a  lien  for  their  collection. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  947-948;  Dec  Dig.  {  611.*] 

4.  Stipulations  (i  17*)— Pabties  Bound. 

In  a  condemnation  proceeding,  a  count; 
not  a  party  to  stipulations  between  the  munici- 
pality and  the  defendant  owners  as  to  damages, 
taxes,  etc,  was  not  bound  thereby. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent  Dig.  {{  38-10;   Dec  Dig.  f  17.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;   R.  B.  Albertson,  Judge. 

Condeuuiation  proceeding  by  the  Port  of 
Seattle  against  the  Yesler  Estate,  Incorporat- 
ed, Joshua  Green  and  wife,  in  which  defend- 
ants filed  petitions  against  King  County  to 
obtain  the  award  remaining  In  court  Judg- 
ment for  King  County,  and  petitioners  ap- 
peal.   Affirmed. 

Bronson  &  Boblnson  and  Hughes,  McMick- 
en,  Dovell  &  Ramsey,  all  of  Seattle,  for  ap- 
pellants. John  F.  Murphy  and  Samuel  Mor- 
rison, both  of  Seattle,  for  respondent 

CROW,  C.  J.  In  May,  1912,  the  Port  of 
Seattle,  a  municipal  corporation,  hereinafter 
called  the  port,  filed,  as  plaintiff.  In  the  su- 
perior court  of  King  county,  its  petition  In 
eminent  domain  against  Yesler  Estate,  In- 
corporated, Joshua  Green,  Laura  T.  Green, 
his  wife,  the  county  of  King,  and  other  de- 
fendants, to  condemn  lots  1  and  2  in  block 
272,  Seattle  tidelands  belonging  to  the  Yesler 
Estate,  and  lots  3,  4,  5,  6,  and  7  in  the  same 
block,  belonging  to  Joshua  Green  and  wife. 
The  port  Intended  to  pay  for  these  lots  from 
the  proceeds  of  certain  bonds  which  It  was 
authorized  to  Issue,  but  considerable  delay 
occurred  in  the  sale  of  the  bonds  which  caus- 
ed a  like  delay  in  the  condemnation  proceed- 
ing. On  or  about  January  3,  1913,  the  port 
negotiated  a  sale  of  Its  bonds;  payment  of 
$500,000  to  be  made  as  soon  as  they  were 
ready  for  delivery  and  approved  by  attorneys 
in  New  York  City.  An  order  was  entered 
adjudging  a  public  use,  and  the  question  of 
damages  was,  by  the  consent  of  all  the  par- 
ties, submitted  to  the  court  for  trial  sitting 
without  a  Jury.  On  January  17,  1913,  the 
date  of  the  trial,  a  stipulation,  to  which  King 
county  was  not  a  party,  was  entered  into 


between  the   port,   the  Yesler   Estate,   and 
Joshua  Green  and  wife,  reading  as  follows: 

"It  is  hereby  stipulated  by  and  between  the 
port  of  Seattle,  Yesler  Estate,  Incorporated, 
and  Joshua  Green  and  Laura  T.  Green,  hi| 
wife,  parties  to  the  above-entitled  action,  b{ 
their  respective  attorneys,  that  the  condemnt- 
tion  judgment  to  be  entered  in  the  above-enfi- 
tled  cause  shall  provide  that  the  amount  fixed 
in  the  verdict  of  the  Jury,  or  the  findings  of  the 
court,  shall  not  bear  interest  during  the  period 
of  sixty  (60)  days  following  the  rendition  of 
said  verdict  or  findings,  and  that  the  plaintiif 
shall  not  be  required  to  pay  interest  during  the 
said  period,  provided  that  plaintiff  pay  such 
judgment  forthwith  upon  the  receipt  of  the  pro- 
ceeds of  the  sale  of  its  first  million  dollar  issue 
of  bonds.  It  is  further  stipulated  that  out  of 
said  judgment  award  all  liens  of  every  kind  and 
nature  upon  said  property,  including  general  or 
special  taxes,  which  may  be  adjudged  valid  liens 
as  of  this  date,  shall  be  paid,  it  being  understood 
that  the  amount  of  any  such  lien,  or  lienS|  as- 
serted by  any  person,  corporation  or  municipal- 
ity may  be  determined  by  the  court,  and  pending 
such  determination  of  such  lien  or  liens  shall 
he  retained  in  the  registry  of  the  court  to  be 
paid  out  in  accordance  with  the  final  judgment 
of  the  court,  or  of  the  Supreme  Court  in  case  of 
appeal." 

After  hearing  the  evidence,  the  court  made 
findings  of  fact  and  awarded  damages  as  the 
value  of  the  lots  In  the  sum  of  $120,000  for 
the  lots  owned  by  the  Yesler  Elstate,  and  in 
the  sum  of  $280,000  for  the  lots  owned  by 
Joshua  Green  and  wife.  On  January  21, 
1913,  a  subsequent  stipulation,  to  which  King 
county  was  not  a  party,  was  entered  into  be- 
tween the  port  the  Yesler  Estate,  and  Joshua 
Green  and  wife,  reading  as  follows: 

"It  Is  hereby  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  in  the  stipula- 
tion made  and  filed  at  the  time  of  the  trial 
thereof  on  January  17,  1913,  it  was  the  pur- 
pose and  intention  of  the  parties  hereto  to  pro- 
vide that  if  the  tax  for  the  year  1912  were 
held  to  be  a  Hen  upon  the  property  appropriat- 
ed in  the  hands  of  plaintiff,  which  plaintiff 
would  be  required  to  pay,  the  amount  of  such 
tax  should  then  be  paid  out  of  the  said  Judg- 
ment award,  but  not  otherwise." 

In  pursuance  of  the  award  and  these  stip- 
ulations, a  Judgment  was  signed  and  entered 
on  January  21,  1913,  awarding  the  damages, 
which  Judgment  In  part  provided: 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  said  awards  shall 
not  bear  interest  during  the  period  of  60  dayii 
from  the  17th  day  of  January,  1913,  and  that 
the  plaintiff  shall  not  be  required  to  pay  inter* 
est  during  said  period:  Provided,  that  tile  plain- 
tiff shnll  pay  said  awards  into  court  as  soon  as 
it  receives  the  proceeds  of  the  sale  of  the  first 
million  dollar  issue  of  bonds  of  said  port  of 
Seattle.  It  is  further  considered,  ordered,  ad- 
judged, and  decreed  that  put  of  the  said  awards 
there  shall  be  paid  all  liens  of  every  kind  and 
nature  upon  said  property.  Including  special 
assessments  and  general  taxes  which  may  be 
adjudged  valid  liens  against  said  property  in 
the  hands  of  plaintiff  as  of  date  of  January  17, 
1913.  It  is  furfher  considered,  ordered,  adjudg- 
ed, and  decreed  that,  upon  the  payment  into 
the  registry  of  this  court  of  said  awards  and 
the  costs  of  these  proceedhags  taxed  in  favor  of 
said  respondents,  the  title  to  the  property  here- 
in described  shall  be  vested  in  fee  simple  in  the 
port  of  Seattle,  and  said  port  of  Seattle  shall 
be  entitled  to  the  immediate  possession  thereof." 
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The  port  experlencetl  further  delay  in  the 
sale  of  Its  bonds,  trlth  the  result  that  the 
awards  were  not  paid  into  court  until  Feb- 
ruary 20,  1913.  It  is  conceded  that  general 
taxes  and  certain  special  assessments,  pay- 
able to  King  county,  had  -been  levied  and  as- 
sessed on  the  condemned  lots  for  the  year 

1912.  After  the  awards  had  been  paid  into 
court,  the  Yesler  Estate  and  Green  and  wife 
withdrew  the  respective  amounts  due  them, 
less  $1,504.52  taxes  and  assessments  on  the 
Yesler  Estate,  and  less  $3,195.48  taxes  and 
$217  assessments  on  the  Green  lots,  which 
sums  were  permitted  to  remain  in  the  regis- 
try of  the  court  subject'  to  further  litiga- 
tion. Thereafter  the  Yesler  Estate  and 
Green  and  wife  filed  In  the  condemnation 
case,  and  served  upon  King  county,  their 
respective  petitions  claiming  the  residue  of 
the  awards  then  remaining  in  the  registry 
of  the  court.  King  county  by  answer  de- 
manded payment  of  the  funds  to  the  county 
treasurer  in  satisfaction  of  the  1912  taxes 
and  special  assessments  which  had  been  lev- 
ied on  the  Iota.  The  trial  court  made  find- 
ings of  fact  and  conclusion  of  law,  upon 
which  a  final  Judgment  was  entered,  direct- 
ing paydient  of  the  taxes  and  assessments 
to  King  county.  The  Yesler  Estate  and 
Green  and  wife  have  appealed. 

It  will  be  noticed  that  the  award  of  dam- 
ages for  the  value  of  the  lots  condemned  was 
made  on  January  17,  1913;  that  Judgment 
for  the  same  was  entered  on  January  21, 

1913,  but  that  the  damages  were  not  paid  un- 
tU  February  20,  1913.  Under  secUon  9235, 
Rem.  &  Bal.  Code,  taxes  become  a  lien  upon 
real  estate  from  and  including  the  Ist  day 
of  March  in  the  year  In  which  they  are  lev- 
ied until  paid,  but,  as  between  grantor  and 
grantee,  such  lien  shall  not  attach  until  the 
first  Monday  of  February  of  the  succeeding 
year,  which  in  this  instance  would  be  Feb- 
ruary 3,  1913.  The  c<»ttrolIing  question  in 
this  case  seems  to  be  whether  the  title  which 
the  port  obtained  to  the  lots  passed  to  it  on 
February  20,  1913,  the  day  upon  which  the 
awards  were  finally  paid,  or  whether,  upon 
the  payment  of  the  awards,  the  passing  of 
the  title,  in  pursuance  of  the  Judgment  and 
stipulations,  related  back  to  January  17, 
1913.  The  further  questions  are  presented 
whether,  at  the  time  title  passed,  the  taxes 
were  a  lien  upon  the  real  estate,  and,  if  so, 
whether  the  damages  awarded  were  in  lieu 
of  the  lots  impressed  with  a  lien  in  favor  of 
King  county  for  the  satisfaction  of  such 
taxes. 

Appellants  insist  that  by  the  Judgment  and 
decree  of  January  21,  1913,  which  they  say 
was  Invited  by  the  stipulations,  the  port  was 
required  to  tatce  the  property  and  pay  the 
awards  immediately  upon  receiving  the  pro- 
ceeds of  the  sale  of  its  bonds ;  that  the  pay- 
ment of  the  awards  on  February  20,  1913,  re- 
lated back  to  January  17,  1913,  the  date  of 
the  findings  and  awards  made  In  the  con- 


demnation proceedings;  that  by  relation  the 
title  vested  in  the  port  as  of  the  later  date ; 
and  that  no  taxes  were  to  be  paid  out  of  the 
awards,  except  such  as  were  adjudged  valid 
liens  on  the  lots  in  the  hands  of  the  port  as 
of  the  date  of  January  17,  1913. 

[1]  The  vital  question  presented  for  our 
consideration  is  whether  the  title  passed  to 
the  port  on  February  20,  1013,  the  day  on 
which  it  paid  the  awards.  It  would  seem 
that  this  question  is  answered  in  the  affirm- 
ative by  section  7784,  Rem.  &  Bal.  Code — a 
section  of  the  eminent  domain  act  pertain- 
ing to  municipal  corporations.  In  re  Twelfth 
Avenue  South,  74  Wash.  134,  132  Pac.  868. 
The  section  cited  provides  that: 

"The  court,  upon  proof  that  just  compensatlos 
so  found  by  the  Jury,  or  by  the  court  in  case 
the  jury  is  waived,  together  with  costs,  haf 
been  paid  to  the  person  entitled  thereto,  or  has 
been  paid  into  court  as  directed  by  the  court, 
shall  enter  an  order  that  the  city  or  town  shall 
have  the  riffht  at  any  time  thereafter  to  take 
possession  of  or  damage  the  property  in  respect 
to  which  such  compensation  shall  have  been  so 
paid  or  paid  into  court  as  aforesaid,  and  there- 
upon, the  title  to  any  property  so  taken  shall 
be  vested  in  fee  simple  m  such  city  or  town." 

Appellants,  however,  insist  that,  by  reason 
of  the  stipulations  of  the  parties  and  the 
terms  of  the  Judgment,  the  payments,  when 
made,  related  I>ack  to  January  17,  1913, 
which  caused  the  transfer  of  the  title  to  re- 
late back  to  that  date.  In  support  of  this 
contention  they  cite  North  Coast  R.  R.  C<k 
V.  Gentry,  73  Wash.  188,  131  Pac.  856,  quot- 
ing certain  expressions  thereifrom  which, 
standing  alone,  would  api>ear  to  lend  some 
force  to  their  argument.  In  the  Gentry  Case 
there  bad  been  two  trials  awarding  damages 
in  condemnation  proceedings.  From  the  Judg- 
ment entered  on  the  award  made  at  the  first 
trial,  the  property  owners  appealed  to  this 
court  and  secured  a  reversal  which  necessi- 
tated a  second  trial.  Immediately  after  the 
first  trial,  the  railroad  company  paid  into 
court  the  damages  awarded,  thereby  electing 
to  take  the  property.  Had  the  Judgment 
entered  therein  been  affirmed,  the  title  would 
undoubtedly  have  passed  as  of  the  date  of 
the  payment,  and  a  like  result  wonld  follow 
upon  the  payment  of  any  additional  damages 
that  might  have  been  thereafter  awarded. 
Pending  the  appeal  the  railroad  company 
withdrew  the  award  from  the  registry  of 
the  court.  On  the  second  trial  a  larger  award 
was  made.  Payment  of  this  award  into 
court  was  made  by  the  railroad  company, 
which  payment  continued  its  election  to  take 
the  property.  Later  the  railroad  company 
commenced  an  action  to  require  the  former 
owners  to  pay  certain  taxes  which  had  be- 
come a  lien  on  the  real  estate  after  payment 
of  the  first  award,  but  prior  to  the  payment 
of  the  second  award;  its  theory  being  that 
under  the  statute  the  title  finally  passed  on 
the  date  of  its  payment  of  the  second  award. 
After  reviewing  several  sections  of  the  emi- 
nent domain  act,  under  which  the  condemna- 
tion liad  been  made,  we  held  that,  when  the 
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railroad  company  paid  the  first  award,  it 
elected  to  take  tbe  property;  that  without 
authority  It  had  wrongfully  withdrawn  its 
payment  pending  the  first  appeal ;  and  that, 
when  It  made  a  payment  of  the  second  award 
and  continued  its  election  to  take  the  prop- 
erty, the  title  which  it  then  obtained  related 
back  to  the  date  of  Its  payment  of  the  first 
award.  In  so  holding,  we  used  the  following 
language,  on  which  appellants  now  rely: 

"If,  in  the  case  before  us,  on  the  original  ap- 
peal there  had  been  an  affirmance  of  the  orig- 
mal  judgment  for  damages,  tbe  right  of  aban- 
donment so  suspended  by  payment  of  the  award 
into  court  would  bave  been  forever  lost,  and 
the  respondent's  title  would  have  related  to  the 
date  of  tbe  original  Judgment  and  decree  of  ap- 
propriation, not  to  tbe  date  of  affirmance." 

It  is  apparent  that  the  decision  cited  has 
no  application  to  the  facts  now  before  us. 
No  payment  of  an  award  was  made  by  the 
port  at  any  time  prior  to  February  20,  1913, 
and  under  section  7784,  supra,  the  title  pass- 
ed at  that  time.  There  Is  no  suflSclent  rea- 
son for  holding  that  It  related  back  to  Janu- 
ary 17,  1913.  The  Judgment,  as  above  quoted, 
contemplates  that  the  title  would  not  pass  un- 
til the  award  was  paid.  It  In  effect  so  pro- 
vided. 

[2, 3]  It  is  apparent  that,  as  against  appel- 
lants, tbe  taxes  in  question  became  a  lien  up- 
on the  property  on  February  3, 1913,  prior  to 
the  date  on  which  the  title  passed. 

In  Gasaway  v.  Seattle,  52  Wash.  444,  100 
Pac.  991,  21  L.  R.  A.  (N.  S.)  68,  it  was  held 
that  taxes  definitely  assessed  and  actually 
delinquent  could  not  be  collected  by  a  sale 
of  land  upon  which  they  were  a  lien  after 
title  thereto  bad  been  acquired  by  a  munici- 
pality, in  the  exercise  of  its  sovereign  right 
of  eminent  domain.  That  case,  however,  is 
consistent  with  the  Idea  that  although  after 
eucb  condemnation  tbe  land  itself,  while 
owned  by  the  municipality,  could  *  not  be 
reached  in  the  collection  of  the  outstanding 
and  delinquent  taxes,  the  award  of  damages, 
when  paid  Into  the  registry  of  the  court,  by 
tbe  condemning  municipal  corporation,  could 
be  subjected  to  tax  liens  which  were  pay- 
able at  the  date  of  the  transfer  of  title  to 
the  municipality  In  the  condemnation  pro- 
ceeding, and  this  course  of  procedure  seems 
to  have  been  contemplated  by  the  terms  of 
the  stipulations  and  the  provisions  of  the 
judgment  In  this  action.  Title  to  tbe  lots 
having  passed  on  February  20,  1913,  after 
tbe  taxes  had  become  a  lien  as  between  gran- 
tor and  grantee,  It  would  seem  to  follow 
that  the  money  paid  Into  court  by  the  con- 
demning corporation  should  be  impressed 
with  a  lien  for  tbe  collection  of  sudi  taxes, 
as  was  done  in  this  case. 

There  seems  to  be  some  contention  on  the 
part  of  appellants  that  tbe  county  by  stipu- 
lation waived  Its  right  to  a  lien  upon  the 
fund  in  question.  A  reading  of  Its  stipula- 
tion, in  tbe  light  of  tbe  circumstances  and 
history  of  tbe  case,  shows  that  its  only  pur- 


pose was  to  permit  the  appellants  to  draw 
down  the  award  due  them,  less  the  taxes  In- 
volved, the  right  to  which  could  be  thereaft- 
er litigated. 

[4]  Tbe  county,  not  being  a  party  to  the 
stipulations  entered  Into  between  appellants 
and  the  port,  was  not  bound  thereby. 

Our  conclusion  from  the  entire  record  is 
that  the  title  passed  on  February  20,  1013; 
that  the  taxes  were  then  a  lien  upon  tlie  real 
estate;  that  they  could  not  be  enforced 
against  land  owned  by  tbe  municipal  corpora- 
tion ;  and  that  the  trial  court  properly  held 
them  to  be  a  lien  upon  tbe  awards  when  i>ald 
into  court,  and  properly  directed  their  pay- 
ment therefrom. 

The  Judgment  is  affirmed. 

MOUNT,  FUIXBRTON,  MORRIS,  and 
PARKER,  JJ,  concur. 

(83  Wash.  174) 
LBBOVITZ  et  aL  t.  COGSWELL  et  aL 
(No.  12062.) 

(Supreme  C!ourt  of  Washington.    Jan.  6,  1915.) 

1.  Action  ({  50*)— MiSJOinnEB  of  Pabtiks— 
Statutes  —  CoiufON  Intebsst  in  a  Gauss 
of  Action. 

Under  Rem.  &  BaL  Code,  §  189,  provid- 
ing that  those  having  a  common  interest  in  a 
cause  of  action  shall  be  joined  a*  plaintiffs,  and 
section  406  providing  that  judgment  may  be  giv- 
en for  or  against  one  or  more  of  several  plain- 
tiffs or  defendants,  plaintiffs,  to  whom  timber 
land  had  been  conveyed  as  tenants  in  common 
with  one  of  the  defendants,  although  they  did 
not  each  contribute  the  same  amount  of  money 
to  tbe  purchase  of  the  property,  suing  to  recover 
damages  for  defendants'  fraudulent  representa- 
tions as  to  the  amount  of  timber  on  tbe  land, 
tbe  facilities  for  logging,  and  the  interests  of 
tbe  defendants,  bad  a  common  Interest  in  a 
cause  of  action,  and  might  jointly  prosecute  the 
action. 

[Ed.  Note. — For  other  casea,  see  Action,  Cent. 
Dig.  II  265-267 ;    Dec.  Dig.  |  60.*] 

2.  Appeal  and  Ebbob  (|  604*)  —  Review  — 
Sufficiency  of  Evidence— Statement  or 
Facts. 

On  appeal  on  a  transcript  and  a  bill  of  ex- 
ceptions, wherein  the  trial  judge  certified  that 
the  proceedings  in  tbe  bill  of  exceptions  were 
those  occurring  in  the  cause  and  made  a  part  of 
the  record,  tbe  question  whether  the  evidence 
supported  a  verdict  could  not  be  considered,  for 
want  of  a  properly  certified  statement  of  facts. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2910,  2916;  Dec  Dig.  i 
694.*] 

3.  Tbial  (i  232*)— Vebdict— Statute. 

Under  Rem.  &  BaL  Code,  {  364,  providing 
that  tbe  court  may  direct  a  special  verdict  upon 
all  or  any  of  tbe  issues,  and  may  instruct  that, 
rendering  a  general  verdict,  the  jury  find  upon 
particular  questions  of  fact,  to  be  stated  in 
writing,  an  instruction  to  return  a  several  ver- 
dict in  favor  of  each  of  the  plaintiff!  was  war- 
ranted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  624,  625;   Dec  Dig.  |  232.*! 

4.  Appeal  ANn  Ebbob  (|  1064*)  —  Habulxbs 
Ebbob— FoBU  of  Vebdict. 

Such  direction,  if  error,  was  harmless, 
where  it  could  make  no  difference  to  the  defend- 
ants whether  the  verdicts  were  several  or  wheth- 
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cr  there  was  a  Joint  Tcrdiet  for  plalotiffa  for 
the  aggregate  amount  of  the  aereral  verdicts. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,   Cent.   Dig.   H  4219,  4221-4224;    Dec. 
Dig.  I  1064.*] 
5.  Appbai.  and  Ersob  (I  714*)— MonoK  fob 

Nkw  Triai.— Aftidavit. 

An  affidavit  upon  a  motion  for  a  new  trial, 
appearing  only  in  the  transcript,  and  not  includ- 
ed in  the  statement  of  facts  nor  referred  to  in 
the  certificate  of  the  trial  judge,  and  not  shown 
by  the  record  to  have  been  called  to  the  .atten- 
tion of  the  court,  could  not  be  considwed. 

[Ed.  Note.— For  other  cases,  see  Appea}.  «nd 
Error.  Cent  Dig.  U  2958-2963;  Dec  Dig.  f 
714.»] 

Department  1.  Appeal  from  Superior 
C(>urt,  King  County;  H.  A.  P.  Meyers,  Judge. 

Action  by  Morris  Lebovltz  and  another 
against  Theodore  Cogswell  and  another. 
Judgment  for  piaintifls,  and  defendants  ap- 
peaL    Affirmed. 

John  T.  Casey,  of  Seattle,  for  appellantB. 
Geo.  B.  Cole  and  John  Wesley  Dolby,  both  of 
Seattle,  for  respondents. 

GOSE,  J.  This  la  an  actlcoi  to  recover 
damages  because  of  fraud  which  It  is  alleg- 
ed was  practiced  upon  the  plaintiffs  by  the 
defendants  in  the  sale  of  three  sections  of 
timberland.  There  was  a  verdict  and  judg- 
ment In  favor  of  the  plaintiffs  against  the 
defendants  Theodore  Cogswell  and  P.  U. 
Casey.  The  action  was  dismissed  as  to  all 
other  defendanta  Cogswell  and  Casey  hare 
appealed  and  will  hereafter  be  referred  to  as 
the  appellants. 

As  constituting  the  fraud.  It  Is  alleged  that 
the  appellants  agreed  between  themselves  to 
and  did  represent  to  the  respondents  that 
each  of  the  three  sections  of  timberland  con- 
tained at  least  15,000,000  feet  of  good,  mer- 
chantable timber ;  that  In  furtherance  of  the 
fraud  the  appellant  Casey  took  the  respond- 
ent Lebovltz  Into  a  timbered  section  and 
pointed  out  to  him  certain  heavily  timbered 
land  which  be  (Casey)  represented  to  be  one 
of  the  sections;  that  he  told  Lebovlts  he  was 
well  acquainted  with  the  other  two  sections, 
and  that  each  thereof  contained  as  much  or 
more  timber  than  the  section  shown ;  that  he 
represented  to  Lebovltz  that  none  of  said 
timber  was  situated  to  exceed  two  miles  from 
a  railroad;  that  It  could  be  easily  logged 
and  marketed;  that  the  land  purchased  and 
the  whole  thereof  was  without  value  and  de- 
void of  merchantable  timber,  which  the  re- 
spondents well  knew ;  that  the  land  shown  to 
the  respondent  Lebovltz  by  the  appellant 
Casey  was  not  a  part  of  the  land  purchased; 
that  the  respondents  were  not  familiar  with 
tlmberlands  or  their  value;  that  they  relied 
upon  and  believed  the  representations  made  to 
them  by  the  appellants;  that  Lebovltz  paid 
to  appellant  Cogswell  upon  the  purchase  price 
$4,200;  that  Kronfield  paid  him  the  sum  of 
$4,543 ;  that  the  appellant  Casey  represented 
to  the  respondents,  and  induced  them  to  be- 


lieve, that  be  was  paying  to  Cogswell  the  sum 
of  $4,368,  but  that  in  truth  and  In  fact  he 
did  not  pay  tliat  sum  or  any  sum  whatever; 
that,  upon  the  making  of  such  payments  by 
the  respondents,  the  land  was  conveyed  to 
the  respondents  and  Casey ;  that  they  agreed 
In  writing  that  Lebovltz  should  own  an  un- 
divided interest  In  the  land  to  the  extent  of 
600  acres,  that  Kronfleld  should  own  an  un- 
divided Interest  to  the  extent  of  640  acres, 
and  that  Casey  should  own  an  undivided  In- 
terest to  the  extent  of  624  acres;  and  that 
the  property.  If  it  had  been  as  represented 
by  the  appellants,  would  have  been  of  the 
reasonable  value  of  $60,000.  The  case  comes 
to  us  upon  a  transcript  and  a  bill  of  excep- 
tions. The  judge  who  tried  the  cause  certi- 
fied "that  the  matters  and  proceedings  em- 
bodied In  the  foregoing  bill  of  exceptions  are 
matters  and  proceedings  occurring  in  said 
cause,  and  the  same  are  hereby  made  a  part 
of  the  record  therein,"  and  that  certain  Iden- 
tified exblblU  attached  to  the  bill  of  excep- 
tions were  all  the  exhibits  "admitted  ui>on 
the  trial  of  said  cause."  The  land  was  con- 
veyed to  "Morris  Lebovltz,  Herman  Kron- 
fleld, and  Patrldc  Casey"  by  three  warranty 
deeds.  One  of  these  deeds  conveyed  section 
5,  another  conveyed  section  7,  and  the  other 
convey.ed  section  15  to  the  parties  as  above 
named. 

At  the  close  of  respondents'  evidence  the 
appellants  moved  for  a  nonsuit  (1)  on  the 
ground  that  there  was  a  misjoinder  of  plain- 
tiffs, that  the  action  was  Joint,  and  that  the 
evidence  showed  If  there  wfts  any  cause  of 
action  for  damages  It  was  a  several  cause  of 
action  in  favor  of  ea(±  of  the  plaintiffs;  (2) 
insufficiency  of  the  evidence  to  support  the 
verdict 

[1]  The  first  error  assigned  is  that  the  re- 
spondents cannot  jointly  prosecute  the  ac- 
tion. Our  statute  (Rem.  it  BaL  Code,  |  189) 
provides  that  those  having  a  common  Inter- 
est in  a  cause  of  action  shall  be  joined  as 
plaintiffs.  Section  406,  Rem.  &  Bal.  Code, 
provides  that  Judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs  and 
for  or  against  one  or  more  of  the  several  de- 
fendants. We  think  the  respondents  have  a 
common  interest  In  the  cause  of  action,  with- 
in the  meaning  of  the  statute.  Snyder  v. 
Harding,  34  Wash.  286,  75  Pac.  812.  In  that 
case  a  husband  and  wife  and  a  third  party 
brought  an  action  to  recover  the  possession 
of  real  estate  and  to  quiet  title.  They  al- 
leged that  the  defendant  wrongfully  entered 
into  the  possession  of  the  land;  that  be 
wrongfully  held  it  and  claimed  some  interest 
therein  which  was  unfounded  and  without 
right  It  was  urged  that  the  plaintiffs  did 
not  own  the  premises  In  dispute  "by  unity 
of  title,  and  that  they  had  no  common  right 
to  maintain  the  action."  The  court  held  that 
the  several  rights  of  action  arose  from  a 
common  cause,  were  governed  by  the  same 
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legal  rnie,  and  that  the  whole  matter  could 
be  settled  In  a  single  suit  It  does  not  ap- 
I)ear  in  that  case  whether  the  plaintiffs  bad 
acquired  tifle  by  one  instrument  or  more,  nor 
does  it  appear  whether  .the  third  party  ac- 
quired his  interest  In  the  propeMy  at  the 
same  time  that  the  husband  and  wife  ac- 
quired their  title,  or  by  the  same  instrument. 
In  the  instant  case  the  land  was  conveyed  to 
the  three  parties  as  tenants  in  common.  It 
is  true  that  the  respondents  did  not  each  con- 
tribute the  same  amount  of  money  in  the  pur- 
chase of  the  property.  The  statute,  however, 
does  not  require  that  the  interests  of  the  plain- 
tiffs shall  be  equal,  but  that  there  shall  be  a 
common  interest  in  the  cause  of  action.  The 
appellants  cite  In  support  of  this  contention, 
Utterback  v.  Meeker,  16  Wash.  185,  47  Pac. 
428,  and  Johnson  r.  Seattle,  39  Wash.  211, 
81  Pac.  705. 

In  the  Utterback  Case  thore  were  IS  plain- 
tiffs, each  claiming  to  be  lawfully  in  posses- 
sion of  distinct  and  different  pieces  of  land, 
consisting  of  town  lots  in  different  additions 
to  the  town  of  Puyallup.  Some  of  the  plain- 
tiffs had  merely  Individual  contracts  of  pur- 
chase. Other  plaintiffs  claimed  in  virtue  of 
deeds  of  general  warranty  by  which  each 
held  in  severalty  several  distinct  parcels  of 
land.  The  action  was  brought  to  remove  a 
cloud  upon  the  titles  of  the  several  plaintiffs. 
Tlie  defendants  demurred  to  the  complaint 
upon  the  ground,  among  others,  that  several 
causes  of  action  had  been  improperly  united. 
In  addressing  iteelf  to  these  facts,  the  court 
said: 

"Briefly  stated,  what  is  attempted  here  ii  to 
unite  In  one  action  several  distinct  and  separate 
causes  of  action  existing  in  favor  of  distinct  par- 
ties, whose  interests  are  several,  and  neither  of 
whom  has  any  interest  in  the  cause  of  the  oth- 
ers." 

In  the  Johnson  Case  a  surviving  husband 
and  minor  son  of  the  deceased  Jointly  brought 
an  action  to  recover  damages  on  account  of 
the  death  of  the  wife  and  mother.  It  was 
held  that  the  husband  bad  no  cause  of  ac- 
tion for  the  loss  of  his  wife;  that  he  was  en- 
titled to  recover  the  amount  he  had  paid  for 
funeral  expenses,  but  that  he  could  not  join 
bis  cause  of  action  with  the  action  on  behalf 
of  the  minor  child  for  the  loss  of  the  mother. 
The  two  causes  of  action  were  distinct,  one 
in  favor  of  the  husband  against  the  party 
who  had  negligently  caused  the  death  of  his 
wife,  for  funeral  expenses  which  be  had 
paid;  the  other  the  statutory  action  of  the 
minor  child  for  the  loss  of  the  mother.  It 
is  obvious  that  there  was  nothing  in  common 
between  the  two  causes  of  action. 

[2]  It  is  argued  that  the  evidence  does  not 
support  the  verdict    That  question  we  can- 


not consider.  In  the  absence  of  a  properly 
certified  statement  of  facts.  Intemational 
Development  Co.  v.  Sanger,  75  Wash.  546, 
135  Pac.  28 ;  Beall  &  Co.  v.  O'Connor,,  78 
Waah.  661, 139  Pac.  605;  Powers  v.  Washing- 
ton Portland  Cement  Co.,  79  Wash.  1, 139  Paa 
616 ;  Agens  v.  Powell,  79  Wash.  131, 139  Pac, 
873 ;  Mattson  v.  Eureka  Cedar  Lumber,  etc., 
Co.,  79  Wash.  266,  140  Pac  377;  TburmaD 
▼.  Kildall,  141  Pac.  691. 

[3,4]  The  jury  was  instructed  to  and  did 
return  a  several  verdict  in  favor  of  each  of 
the  respondents.  This  is  assigned  as  error. 
We  think  the  practice  followed  by  the  court 
was  warranted  by  the  provisions  of  Rem.  & 
Bal.  Code,  i  364.  In  any  event  if  it  was  er- 
ror, it  was  technical  error  and  without  prej- 
udice to  the  appellants.  It  could  make  no 
difference  to  the  appellants  whether  the  ver- 
dicts were  several,  or  whether  there  was  a 
joint  verdict  In  favor  of  the  respondents  for 
the  aggregate  amount  of  the  two  verdicts. 

[t]  It  is  argued  that  the  court  erred  in 
denying  the  appellants'  motion  for  a  new 
trial.  It  is  said  that  this  was  error  because 
of  matter  contained  in  the  affidavit  of  two 
Jurors.  The  affidavit  appears  only  in  the 
clerk's  transcript  Under  the  authorities  cit- 
ed, the  affidavit  cannot  be  considered.  In 
Powers  V.  Washington  Portland  Cement  Co., 
we  said: 

"The  affidavits  which  were  filed  in  support  of 
this  motion  are  brought  to  this  court  in  the 
clerk's  transcript,  and  are  not  included  in  the 
statement  of  facts  certified  by  the  trial  judge. 
Under  the  doctrine  frequently  announced  in  the 
decisions  of  this  court  they  cannot  be  here  con- 
sidered. It  has  repeatedly  been  held  that  affi- 
davits which  were  used  during  the  progress  of 
the  trial  in  the  superior  court  to  establish  or 
dispute  a  fact  cannot  be  considered,  unless  they 
are  included  in  the  statement  of  facts  or  bill  of 
exceptions,  and  by  certificate  of  the  trial  Judge 
made  a  part  of  the  record"— citing  numerous 
cases  from  this  court 

In  the  case  at  bar  the  alBdavlt  la  not  In- 
cluded in  the  statement  of  facts,  nor  la  it 
referred  to  in  the  certificate  of  the  trial 
judge.  It  is  not  even  referred  to  in  the  mo- 
tion for  a  new  trial.  The  record  is  silent  as 
to  whether  the  affidavit  was  called  to  the 
attention  of  the  court  It  is  not  referred  to 
in  the  Judgment  overmling  the  motions  for 
a  new  triaL 

Other  errors  assigned,  which  go  to  the 
merits  upon  the  evidence,  cannot  be  consider- 
ed, in  the  absence  of  all  the  evidence  which 
was  submitted  to  the  Jury  and  which  In- 
fluenced the  court  in  entering  a  Judgment 
upon  the  verdicts. 

The  Judgment  is  affirmed. 

CKOW,  C.  X,  and  OHADWIOK,  PABEEB, 
and  MORRIS,  JJ.,  concur. 
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(83  WMb.  130) 

STATE  ex  reL   RAYMOND  LIOHT  &  WA- 
TER   CO.   V.   PUBLIC    SERVICE   COM- 
MISSION OF  WASHINGTON  et  aL 
(No.  12381.) 

(Sapreme  Court  of  Washington.    Jan.  4,  lAlS.) 

1.  Waters  and  Wateb  Coubskb  (S  203*)— 
Watebworks  Company  —  Rkqulatiom  — 
powkbb  of  comuibsion. 

I^lbUc  service  commission  act  (Laws  ot 
1811,  p.  6.38),  which  prohibits  the  granting  of 
unreasonable  preference  or  making  discrimina- 
tions between  persona  or  corporations  by  water 
companies,  section  34  of  which  promes  that 
Dothing  In  the  act  shall  prevent  any  water  com- 
pany from  furnishing  its  product  under  any  con- 
tract In  force  at  the  date  of  the  act  at  the  rate 
fixed  in  such  contract,  but  that  th«  oommission 
may,  in  its  discretion,  order  such  contract  to  be 
terminated,  does  not,  in  the  exercise  of  the  police 
power  of  the  state,  declare  void  or  voidable  a 
contract  by  which  a  water  company  agreed  to 
furnish  water  free  to  certain  mills  for  the  period 
of  49  years,  and  the  commission's  only  power 
with  reference  to  such  contract  is  to  direct  the 
water  company  to  terminate  it  by  proper  pro- 
ceedings, if  it  finds  that  the  contract  prevents 
the  company  from  rendering  proper  service. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Di«.  fl  289,  290-299; 
Dec.  Dig.  !  203. •] 

2.  Waters  and  Wateb  Coubsks  ({  203*)— 
Watebwobks  Company  —  Reoulation  — 
Powers  or  CointissiON. 

Even  if  the  commission  had  jnrisdiction  to 
declare  such  a  contract  void,  it  could  not  do  so 
before  giving  the  parties  thereto  an  opportunity 
to  be  heard. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Ckjurses,  Cent  Dig.  {g  289,  290-299; 
Dec.  Dig.  f  203.*] 

8.  Waters   and   Wateb  CJotTBSEa   (S   203*)— 
Waterworks   Company  —  Discretion    or 
Commission- Termination  or  Contbaot. 
Where   the   public   service   commission  or- 
dered a  waterworks  company  to  terminate  a  con- 
tract by  which  it  had  agreed  to  furnish  water  to 
certain  mills  free  for  49  vears,  after  a  hearing 
of  which  the  mill  companies  bad  no  notice,  and 
later  the  mill  companies  intervened  and  showed 
that  the  contract  was  executed  in  consideration 
of  the  transfer  by  the  mills  to  the  water  com- 
pany of  the  water  plant,  though  there  was  no 
reservation  of  the  right  to  use  the  water  in  the 
deed  of  transfer,  it  was  not  abuse  of  the  com- 
mission's discretion  to  set  aside  the  former  or- 
der directing  the  termination  of   the  contract. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water   Courses,    Cent.  Dig.   {{  289,   290-299; 
Dec.  Dig.  g  203.*] 

Department  2.  Appeal  from  Snperior 
Court,  Tburston  County;  0.  B.  C3aypool, 
Judge. 

Writ  of  review  by  tbe  State  of  Washington, 
upon  (be  relation  of  tbe  Raymond  Light  & 
Water  Company,  against  tbe  Public  Service 
Commission  of  Washington  and  others,  to 
annul  an  order  of  tbe  Commission.  From 
an  order  of  the  superior  court  reversing  the 
order  of  the  (Commission,  the  Commission  and 
others  appeal.    Reversed,  and  writ  dismissed. 

C:!orwlii  S.  Shank,  and  H.  O.  Belt,  both  of 
i^eattle,  for  appellants.  Grosscup  &  Lee,  of 
•Seattle,  George  Dysart,  of  Centralla,  and 
B.  O.  Graham,  of  Spokane,  for  respondent. 


MOUNT,  J.  This  appeal  Is  from  an  order 
of  the  superior  court  for  Thnrston  county 
reversing  an  order  of  the  public  service  com- 
mission. The  Wlllapa  Lumber  C!ompany,  tbe 
Slier  Mill  Company,  and  the  public  service 
commission  have  each  appealed  from  the  or- 
der of  the  superior  court. 

The  facts  are  as  follows: 

In  August,  1912,  the  city  of  Raymond,  by 
Its  proper  authorities,  filed  a  complaint 
against  the  Raymond  Light  &  Water  Com- 
pany with  the  public  servloe  commission, 
challenging  the  rates  of  the  water  company 
as  unreasonable  and  excessive,  and  alleging 
that  the  supply  of  water  furnished  by  the 
water  company  to  the  citizens  of  Raymond 
was  inadequate  and  insufficient  The  Ray- 
mond Light  &  Water  Company  answered  the 
complaint  and  alleged  that,  under  the  exist- 
ing rates,  its  returns  upon  Its  Investment 
were  Insufficient,  and  alleged  that  It  had 
spent  large  sums  of  money  In  furnishing  tbe 
dty  of  Raymond  with  a  water  supply,  and 
intended  to  stlU  further  extend  and  expand 
ite  plant 

Thereafter,  In  Febroary,  1913,  a  hearing 
was  had  before  the  public  service  commU- 
slon  upon  the  Issues  raised  by  the  complaint 
and  answer.  Testimony  was  Introduced,  and 
in  the  course  thereof  It  developed  that  there 
were  two  outstanding  water  contracts,  made 
and  entered  Into  between  the  Wlllapa  Lum- 
ber (Company,  the  Slier  Mill  C!ompany,  and 
the  Raymond  Light  &  Water  Company  in  the 
year  1904,  by  which  the  water  company  was 
deriving  and  would  derive  no  revenue  there- 
fr<Hn  for  a  period  of  49  years.  Upon  the 
conclusion  of  the  testimony  the  public  servloe 
commission  entered  its  findings  of  fact  and 
conclusions  of  law  to  the  effect: 

(1)  That  the  respondent  water  company 
had  for  a  period  of  years  furnished  water 
free  or  at  reduced  rates  to  the  Slier  Mill 
Company  and  the  Wlllapa  Lumber  Company, 
and  that.  If  such  water  so  furnished  free  had 
been  charged  for  on  the  basis  of  the  pub- 
lished tariff  rates,  the  estimated  increased  in- 
come of  the  water  company  would  be  approx- 
imately $3,600  per  year. 

(2)  That  the  rapid  and  unusual  growth  of 
the  city  of  Raymond  had  necessitated  a  rapid 
extension  of  water  mains  and  increased  wa- 
ter supply  and  continual  and  unusual  expend- 
itures by  the  water  company. 

(3)  That  the  water  company  had  failed  and 
neglected  to  meet  Its  obligations  to  the  dty 
of  Raymond  and  the  Inhabitants  thereof, 
and  had  failed  to  provide  an  adequate  and 
sufficient  supply  of  water  for  domestic  and 
manufacturing  purposes,  and  had  failed  and 
neglected  to  furnish  water  under  sufficient 
pressure  to  Insure  fire  protection,  and  had 
failed  and  neglected  to  provide  suitable  mains 
for  distributing  the  water  supply. 

(4)  That  the  rates  and  charges  of  the  water 
company  had  been  varied  and  discriminatory 
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on  acconnt  of  the  contracts  with  the  Wlllapa 
and  Slier  Companies,  and  that  such  con- 
tracts should  be  terminated  and  such  discrim- 
inatory practices  discontinued. 

(5)  The  commission  then  ordered  the  water 
company  to  snbmlt  detailed  plans  to  the  com- 
mission, showing  clearly  the  manner  In  which 
the  water  company  proposed  to  Improve  its 
water  system  and  meet  Its  obligations  to  the 
public,  by  providing  wholesome  water  in  suffi- 
cient quantity  to  reasonably  serve  the  dty 
of  Raymond  and  to  give  the  estimated  cost 
of  such  Improvements  and  full  information 
as  to  the  financial  ability  of  the  company  to 
successfully  carry  out  such  plans. 

(6)  The  water  company  was  then  ordered 
to  install  meters  upon  the  plants  of  the  Wllla- 
pa and  Slier  Companies  and  to  desist  from 
extending  further  discriminatory  privileges 
to  such  plants  and  to  collect  from  all  consum- 
ers alike  the  amount  due  for  water  on  the  basis 
of  the  company's  published  tariffs,  and  fur- 
ther that  the  contracts  with  the  said  compa- 
nies should  be  terminated  and  the  water  com- 
pany ordered  for  a  period  of  one  year  to  keep 
■an  accurate  account  of  all  moneys  received 
from  and  all  charges  made  to  these  mill  com- 
panies and  others  that  had  been  receiving 
free  water,  to  the  end  that  the  commission 
might  be  intelligently  advised  as  to  what  re- 
vision, if  any,  could  be  made  in  the  rates 
of  the  respondent  water  company. 

Thereafter  the  water  company  complied 
with  this  order  of  the  commission,  and  filed 
plans  with  the  public  service  commission 
showing  to  what  extent  and  in  what  manner 
it  proposed  to  Improve  its  water  system.  It 
further  notified  the  Siler  and  Wlllapa  Com- 
panies of  the  termination  of  their  water  con- 
tracts, and  proceeded  to  collect  from  tiiese 
industries  water  bills  under  the  published 
tariff  of  rates.  The  water  company  Installed 
meters  upon  these  plants,  and  in  all  other 
respects  complied  with  the  commission's  or- 
der. The  water  company  prosecuted  no  writ 
of  review  from  the  commission's  order.  The 
Siler  and  Wlllapa  Companies  paid  their  wa- 
ter bills  for  a  period  of  several  months  un- 
der protest 

Thereafter  In  June,  1913,  the  Wlllapa  and 
Siler  Companies  filed  with  the  commission  a 
petition  in  intervention  in  which  it  was  al- 
leged in  substance:  (1)  That  the  mill  com- 
panies in  question  had  not  been  made  parties 
to  the  original  proceeding  and  were  not  serv- 
ed and  did  not  appear  therein.  (2)  That  the 
commission  had  no  jurisdiction  over  the  sub- 
ject-matter of  the  water  contracts  between 
these  mill  companies  and  the  water  company. 
(3)  That  the  order  entered  by  the  commis- 
sion, with  reference  to  the  subject-matter  of 
these  contracts,  deprived  the  mill  companies 
of  valuable  property  rights  without  due  pro- 
cess of  law,  and  impaired  the  obligations  of 
such  contracts.  The  petition  in  intervention 
also  alleged  that,  prior  to  the  organization  of 
the  Raymond  Light  &  Water  Company,  the 
interveners  were  the  owners  of  the  water  plant 


which  was  then  In  existence,  and  which  waa 
used  by  them  In  conducting  water  from  the 
source  of  supply  to  their  respective  mills; 
that,  when  the  water  company  was  organized, 
they  transferred  the  water  plant  to  the  water 
company  and  reserved  to  themselves  such  wa- 
ter as  they  might  need  for  their  respective 
manufacturing  plants. 

Upon  this  showing  the  Wlllapa  and  Siler 
Companies  were  allowed  to  Intervene,  and  the 
public  service  commission  reopened  the  case 
upon  the  Issues  presented  in  the  petition  of 
the  mill  companies.  After  a  somewhat  ex- 
tensive hearing  going  Into  the  history  of 
these  contracts  with  the  mill  companies,  the 
commission  made  and  entered  findings  of  fact 
finding  in  substance:  That  the  Wlllapa  and 
Siler  Companies,  at  the  time  of  the  transfer 
of  the  water  plant  to  the  water  company, 
reserved  to  themselves  sufficient  water  for  the 
use  of  .their  respective  plants,  and  then  con- 
cluded In  substance:  (1)  That  the  water  men- 
tioned in  the  contractB  between  the  Slier  and 
Wlllapa  Companies  and  the  respondent  wa- 
ter company  was  reserved  to  the  mill  com- 
panies; (2)  that  the  commission  had  not  at 
the  time  of  making  the  order  of  February, 
1913,  which  order  terminated  the  said  con- 
tracts, acquired  jurisdiction  over  either  of 
said  mill  oompanles  or  over  the  subject-mat- 
ter of  said  contracts.  (3)  That  the  original 
order  of  the  commission  be  modified  in  so  far 
as  it  authorized  the  termination  of  the  said 
contracts  and  permitted  the  Siler  and  Wll- 
lapa Companies  to  take  and  use  water  as  be- 
fore. The  rest  of  the  original  order  was  not 
changed. 

From  this  decision  of  the  commission  the 
respondent  .water  company  sued  out  a  writ 
of  review  to  the  superior  court  for  Thurston 
county.  After  a  hearing  that  court  entered 
a  judgment  on  May  28,  1914,  by  which  the 
last  order  of  the  public  service  commission 
was  annulled,  reversed,  and  set  aside,  and 
the  first  order  of  the  public  service  commis- 
sion was  reinstated.  From  that  judgment 
this  appeal  is  prosecuted,  first,  by  the  public 
service  commission,  and,  second,  by  the  mill 
companiea 

The  lower  court  apparently  based  its  judg- 
ment upon  the  conclusion  that  the  contracts 
entered  into  between  the  water  company  and 
the  mill  companies  in  the  year  1904  were 
avoided  by  the  act  of  1911  (Laws  of  1911,  p. 
538,  relating  to  the  pubUc  service  commis- 
sion), because  these  contracts  were  contracts 
for  free  water  to  these  companies  for  a 
period  of  49  years,  and  for  the  further  rea- 
son that  the  deed  by  which  the  waterworks 
of  the  mill  companies  was  transferred  to  the 
water  company  did  not  contain  a  reservation 
of  water,  but  transferred  the  whole  rights  of 
the  mill  companies  to  the  water  company, 
and  that  the  public  service  commission,  in 
making  the  first  order,  had  Jurisdiction  of 
the  parties  and  authority  to  cancel  these  con- 
tracts for  free  water. 

The  respondent  in  a  voluminous  brief,  in 
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answer  to  ▼olmttlnons  brlefis  flied  by  tbe  ap- 
pellants, states  that  tbere  are  but  three 
questions  In  the  case,  as  follows:  First,  had 
tbe  public  serTlce  commission  Jurisdiction 
over  the  persons  of  the  mill  companies  in 
making  the  original  order  terminating  the 
contracts  between  the  mill  companies  and  the 
water  company ;  second,  bad  the  commission 
jorlsdiction  over  the  subject-matter  of  the 
contracts  between  the  Interveners  mill  com- 
panies and  the  respondent  water  company; 
and,  third,  had  the  commission  tbe  legal 
right  to  terminate  these  contracts  in  the  ex- 
ercise of  its  police  power? 

[1]  It  is  argued  by  tbe  respondent  that  the 
public  service  commission  bad  Jurisdiction  to 
terminate  these  contracts  in  tbe  exercise  of 
the  police  power  of  tbe  state  If  the  con- 
tracts  were  contracts  which  the  state  in  the 
exercise  of  its  police  power,  bad  a  right  to 
terminate,  and  which  the  state  had  declared 
void,  as  were  the  contracts  in  the  case  of 
Cowley  V.  Northern  Paa  By.  Co.,  68  Wash. 
668,  123  Pac.  998,  41  L.  B.  A.  (N.  8.)  659,  or 
in  the  case  of  State  ex  reL  Webster  v.  Su- 
perior Court,  67  Wash.  87, 120  Pac  861,  Ann. 
Caa  1913D,  78,  or  in  LouisvUle  ft  Nash.  Rd. 
Co.  V.  Mottley,  219  V.  S.  467,  81  Sup.  Ct  265, 
55  L.  Ed.  297,  34  L.  B.  A  (N.  S.)  671,  we 
would  have  no  doubt  of  the  right  of  the 
water  company  or  of  the  public  service  com- 
mission to  terminate  these  contracta  But 
It  seems  to  us  that  tbe  contracts  involved  in 
this  case  do  not  partake  of  tbe  nature  of 
tbe  contracts  in  those  cases.  Conceding  that 
there  was  no  reservation  of  any  part  of  tbe 
water  on  the  part  of  the  mill  companies  when 
the  transfer  of  the  water  system  was  made  to 
tbe  water  company,  and  that  simple  contracts 
were  entered  Into  by  which  the  water  compa- 
ny agreed  to  furnish  water  to  these  mill  com- 
panies for  a  period  of  49  years,  we  are  still 
satisfied  that  tbe  commission  act  in  question 
does  not  make  these  contracts,  or  contracts 
of  this  character,  either  void  or  ▼oidable, 
because  at  section  34  of  the  commission  act 
(Laws  of  1911,  p.  661)  the  act  provides: 

"Nothing  in  this  act  shall  be  construed  to  pre- 
vent any  gas  company,  electrical  company  or 
water  company  from  continuing  to  furnish  its 
product  or  tbe  use  of  its  lines,  equipment  or 
service  under  any  contract  or  contracts  in  force 
at  the  date  this  act  takes  effect,  or  upon  the 
taking  effect  of  any  schedule  or  schedules  of 
rates  subset^uently  filed  with  tbe  commission,  as 
herein  provided,  at  the  rates  fixed  in  such  con- 
tract or  contracts:  Provided,  that  tbe  commis- 
sioD  shall  have  power,  in  its  discretion,  to  direct 
by  order  that  such  contract  or  contracts  shall 
be  terminated  by  the  company  party  thereto, 
and  thereupon  such  contract  or  contracts  shall 
be  terminated  by  such  company  as  and  when 
directed  by  such  order.    ••  *    •  " 

Tbe  act  in  prior  sections  provides  that  wa- 
ter companies  shall  not  make  or  grant  any  un- 
due or  unreasonable  preference  or  advantage 
to  any  person  or  corporation,  that  there  shall 
be  no  discrimination  between  patrons,  and 
then  provides,  as  quoted  above,  that  nothing 
in  this  act  shall  prevent  any  water  company 
from  continuing  to  famish  its  product  or 


service  under  any  contract  In  force  at  tbe 
date  this  act  takes  effect  It  seems  plain, 
therefore,  that  it  was  tbe  intention  of  the 
act  that  contracts  of  the  character  of  these 
were  not  declared  illegal,  or  even  voidable, 
because  they  are  expressly  excepted.  It  is 
true  the. section  then  provides  that  the  com- 
mission shall  tiave  power,  Jn  its  discretion, 
to  direct  by  order  that  such  contract  or  con- 
tracts shall  be  terminated  by  the  company 
party  thereto,  and  that  thereupon  such  con- 
tract or  contracts  stiall  be  terminated  aa  and 
when*  directed  by  such  order.  This  simply 
means  that,  if  a  contract  ha«  been  entered 
into,  it  is  witmn  the  power  of  the  public 
service  commission,  in  its  discretion,  to  order 
that  such  contract  shall  be  terminated  by 
the  company  In  tbe  manner  directed  by  tbe 
public  service  commission.  It  was  intended, 
no  doubt,  that,  when  a  contract  of  the  char- 
acter of  these  in  question  is  detrimental  to 
the  service  of  the  company  furnishing  water, 
tbe  public  service  commission,  if  it  finds  this 
to  be  a  fact,  may  direct  the  termination  of 
such  contract  It  would  be  for  the  parties 
to  tbe  contract  to  terminate  it  If  it  was  a 
void  contract,  It  might  be  terminated  without 
damages.  If  it  was  a  valid  and  binding  con- 
tract, before  it  could  be  terminated,  damages 
would  necessarily  be  assessed.  It  could  not 
be  reasonably  contended  that  if  a  public 
service  corporation,  furnisbing  water  to  a 
city,  had  acquired  by  purchase  the  right  to 
take  a  certain  portion  of  a  stream  for  the 
purpose  of  furnishing  water  to  its  patrons, 
and  it  Sbonld  eventuate  that  the  iwhole 
stream  was  necessary,  the  public  service 
commission  would  have  the  power  to  require 
the  owner  of  the  stream  to  deliver  it  to  the 
public  service  corporation  without  compen- 
sation. The  public  service  commission  could 
only  direct  that  the  public  service  corporation 
should  acquire  the  stream  by  proper  and 
legal  methods.  And  so,  in  this  case,  these 
were  valid  contracts  when  entered  into,  upon 
valid  and  good  cmsiderationB.  The  commis- 
sion act  as  above  stated,  exempts  these  con- 
tracts from  the  operation  of  the  statute,  ex- 
cept that  the  public  service  commission,  in 
the  exercise  of  its  discretion,  may  require  the 
companies,  or  the  parties  to  tbe  contracts, 
to  terminate  them.  By  reason  of  this  excep- 
tion in  the  stetute,  we  are  satisfied  that  these 
contracts  are  neither  void  nor  voidable 
They  were  valid  and  binding  obligations 
which  the  statute  does  not  attempt  to  avoid, 
but  expressly  exempta 

[2]  Upon  the  question  of  Jnrisdiction,  we 
are  satisfied  that  the  public  service  commis- 
sion liad  Jurisdiction  to  determine  the  ques- 
tions presented  upon  the  original  application 
between  the  dtizens  of  Raymond  and  the 
water  company.  It  had  a  right,  no  doubt,  to 
inquire  into  the  quantity  and  quality  of  the 
water  furnished  to  the  citizens  and  the  facili- 
ties for  furnishing  water.  It  was  author- 
ized to  inquire  into  the  reasonableness  of  the 
rates,  and  for  that  purpose  to  inquire  wheth- 
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er  water  was  being  fomisbed  free  or  other- 
wise. And,  under  Its  powers  In  this  respect. 
It  might  require  the  water  company  to  de- 
sist from  furnishing  free  water.  But  we 
are  satisfied  that  the  public  service  commis- 
sion was  not  authorized  to  set  aside  the  con- 
tracts In  question,  first,  because  the  statute 
does  not  give  the  public  service  commission 
that  authority;  and,  second,  even  if  the 
statute  did  ^ve  this  authority,  the  bene- 
ficiaries under  the  contracts  were  dearly 
entitled  to  a  hearing  upon  that  qu^tlon. 
We  think  the  order  of  the  public  service 
commission  first  made  must  be  construed  as 
directing  the  water  company  to  terminate  the 
contracts,  and  did  not  in  itself  terminate  the 
contracts. 

[3]  After  this  order  was  made,  and  after 
the  water  company  had  notified  the  mlU  com- 
panies that  the  contracts  were  terminated, 
the  mill  companies  then  Intervened  in  the 
case,  and  alleged.  In  substance,  that  the  con- 
tracts ordered  to  be  terminated  were  valid 
and  binding  contracts;  that  they  were  the 
consideration  for  the  transfer  of  the  water 
plant  to  the  water  company;  and  that  the 
right  to  take  water  from  the  plant  was 
reserved  by  the  mill  companies.  The  public 
service  commission  was  then  asked  to  vacate 
the  order  requiring  the  termination  of  the 
contracts.  As  we  have  seen  above,  section 
34  expressly  provides  that  the  public  serv- 
ice commission  shall  have  power,  in  its  dis- 
cretion, to  terminate  such  contracts.  In 
short,  ttie  authority  of  the  commission  was 
discretionary.  It  mic^t  exercise  that  power 
or  not,  as  the  facts  or  circumstances  war- 
ranted. After  a  full  and  complete  hearing 
upon  the  question  whether  these  contracts 
were  in  efllect  contracts  for  free  water  or  oth- 
erwise, the  commission  determined  that  they 
were  not  contracts  for  free  water,  but  that 
there  was  a  reservation  of  the  water  used 
by  the  mill  companies  at  the  time  the  water 
plant  was  transferred  to  the  water  company. 
It  is  obvious  that  the  public  service  com- 
mission should  have  taken  these  facts  into 
consideration  before  making  its  first  order. 
It  did  not  do  so.  It  was  not  apprised  of  the 
facts  or  circumstances  which  led  up  to  the 
making  of  the  contracts.  Upon  a  foil  hear- 
ing of  all  the  evidence  upon  this  question, 
the  commission  was  of  the  opinion  that, 
while  the  deed  from  the  mill  companies  to 
the  water  company  made  no  spedflc  reser- 
vation of  water,  the  contracts  and  deed, 
when  taken  together,  showed  that  It  was  In- 
tended by  the  parties  that  there  was  a  reser- 
vation of  water  suflSdent  and  necessary  for 
the  mUIs.  And  therefore  the  commission  ex- 
ercised its  discretion  and  vacated  its  first  or- 
der. It  la  true  there  Is  no  reservation  in  the 
deed  conveying  the  water  plant  to  the  water 
company.  The  deed  recites  that  it  conveys 
a  certain  quantity  of  land,  making  no  men- 
tion of  water.  It  does  not  even  mention  ap- 
purtenances to  the  land.     The  contracts  In 


question  were  executed  a  few  months  later. 
These  contracts  recite  that  the  mill  compa- 
nies may  connect  with  the  pipes  of  the  water 
company  and  use  a  sufficient  amount  of  wa- 
ter to  run  their  mills  for  a  period  of  49  years. 
The  evidence  clearly  shows,  we  think,  that 
these  contracts  and  deed  were  a  part  of  one 
and  the  same  transaction,  and  that  one  was 
the  consideration  for  the  other.  The  evi- 
dence also  shows  that  it  was  the  intention 
of  all  the  parties,  at  the  time  this  deed  and 
these  contracts  were  made,  that  the  mill 
companies  should  reserve  sufficient  water  for 
the  use  of  their  mills  at  all  times  during  the 
period  named.  The  mills  to  which  the  water 
was  conveyed  and  the  land  upon  which  the 
water  was  used  by  the  mill  companies  were 
not  transferred  to  the  water  company.  The 
deed  conveyed  simply  a  tract  of  land  at  the 
beadgates  of  the  creek  where  the  water  was 
taken,  and  a  right  of  way  to  the  town  of 
Raymond.  We  are  satisfied,  upon  the  whole 
case,  that  the  public  service  commission,  in 
making  its  last  order  vacating  the  first  order, 
was  acting  within  its  discretion,  and  that 
there  Is  nothing  in  the  case  to  Justify  the 
conclusion  that  this  discretion  was  abused; 
and  we  are  satisfied,  therefore,  that  the  trial 
court  was  In  error  in  setting  aside  the  last 
order  and  reinstating  the  first  order.  What 
we  have  said  above  disposes  of  the  case  upon 
Its  merits,  and  there  is  no  necessity  to  dis- 
cuss other  questions  presented  In  the  briefs. 
The  Judgment  is  therefore  reversed,  and 
the  writ  ordered  dismissed. 

CROW,  C.  J.,  and  MAIN,  FDCLERTON, 
and  ELLIS,  JJ.,  concur. 


(83  Wasb.  123) 

MUELLER  et  al.  v.  DENNIS.     (No.  12087.) 
(Supreme  Court  of  Washington.    Jan.  4,  1915.) 

1.  Master  and  Sebvart  (|  160*)— Iwjubt  t« 

MlItOB— NKCEBSITT  of  iNSTBUCnON. 

Where  a  boy  was  hired  to  assist  a  janitor,  ' 
and  his  duties  required  him  to  operate  a  freight 
elevator  unfamiliar  to  him.  If  the  elevator  at 
times  started  up  after  being  apparently  stop- 
ped, and  the  employer  or  the  Janitor  knew  of 
the  peculiarity.  It  was  the  employer's  duty  to 
instruct  him  as  to  that  fact. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  297,  299-302,  305-307; 
Dec.  Dig.  {  160.«] 

2.  Mabteb  ano  Sebvant  (i  286*)  —  Ikjubos 

TO  SBBVAWT— QUKSTIOM  FOB  JUBT— InSTBUC- 

TioNS  TO  Sebvant. 

In  an  action  for  injuries  to  a  minor  em- 
ploy£  injured  by  the  starting  up  of  a  freight 
elevator,  whether  It  was  a  peculiarity  of  the  ele- 
vator to  «tart  up  after  having  been  apparently 
stopped,  and  whether  defendant  knew  of  the 
peculiarity,  so  as  to  require  instruction,  Iteld, 
under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see- Master  and 
Servant,  Cent.  Dig.  M  1001,  1006,  1008,  lOlO- 
1015,  1017-lO.S.S,  1038-1042,  1044,  lOlft-lOSO; 
Dec.  Dig.  I  286.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
.Judge. 
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Action  by  Ehigene  A.  Mueller,  by  Lanra  T. 
Hagman,  his  guardian  ad  Utem,  and  Laura  T. 
Hagman  against  Graham  B.  Dennis.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Cullen,  Lee  ft  Matthews,  of  Spokane,  for 
api>ellaut  Zent,  Powell  &  Redfleld,  of  Spo- 
kane, for  respondents. 

MOUNT,  J.  This  Is  an  action  for  personal 
Injuries.  The  plaintiff  recovered  a  Judgment 
for  $1,425  upon  a  verdict  of  a  jury.  The  de- 
fendant has  appealed. 

The  four  assignments  of  error  made  in  the 
brief  are  all  based  upon  the  question  of  the 
•affidency  of  the  evidence  to  take  the  case 
to  the  jury.  According  to  the  evidence  on  be- 
half of  the  plaintiff,  he  was  a  boy  a  little 
over  18  years  of  age  at  the  time  of  the  Injury. 
He  was  employed  by  the  appellant  to  work  at 
certain  hours  In  an  apartment  house  owned 
and  conducted  by  the  appellant  A  part  of 
his  duties  consisted  in  assisting  the  janitor. 
At  the  time  he  was  employed  he  was  instruct- 
ed to  obey  the  Janitor  and  do  what  the  jani- 
tor told  him  to  do.  There  was  a  freight 
elevator  in  the  building.  This  elevator  was 
used  only  for  freight  It  was  started  and 
stopped  by  means  of  a  cable.  The  janitor 
Instructed  the  boy  that  to  start  the  elevator  it 
was  necessary  to  give  a  certain  pull  on  the 
cable,  and  that  to  stop  the  elevator  it  waa 
necessary  to  pull  upon  the  cable  in  the  oppo- 
site direction.  These  were  all  the  instruc- 
tions given.  The  plaintiff  had  made  two  or 
three  trips  on  the  elevator  prior  to  the  time 
he  was  hurt  He  had  never  operated  an  ele- 
vator other  than  this  one.  The  testimony  of 
the  boy  who  had  preceded  the  plaintiff  in 
his  employment  was  to  the  effect  that  the 
operation  of  the  elevator  was  peculiar,  because 
it  would  start  with  a  Jerk  and  frequently  re- 
quire several  pulls  in  ordfer  to  stop  it  The 
plaintiff  was  not  told  of  this  fact 

On  October  11,  1912,  the  janitor  left  the 
keys  of  the  elevator  with  the  plaintiff  and 
told  him  to  deliver  certain  packages  to  ten- 
ants at  about  3  o'clock  of  that  day.  In  obe- 
dience to  this  direction,  the  plaintiff  took 
some  packages  to  the  elevator  in  the  base- 
ment unlocked  the  door,  laid  the  packages  on 
a  ledge  between  the  door  and  the  elevator 
shaft  and  then  brought  the  elevator  cage, 
which  at  that  time  was  In  the  well  below  the 
basement  floor  to  the  level  of  the  floor,  and 
Btopi^ed  it  by  giving  a  pull  upon  the  cable. 
While  he  was  stooping  over  to  reach  the 
packages  and  place  them  in  the  elevator  cage, 
the  cage  started,  caught  him,  and  carried 
him  partly  in  the  cage  to  the  top  of  the  door, 
and  there  caught  him  and  injured  him. 

[1]  If  it  is  true  that  this  elevator  some- 
times required  two  or  three  pulls  on  the  cable 
in  order  to  stop  it  or  that  It  would  some- 
times start  of  its  own  accord  after  being  ap- 
parently stopped,  as  the  evidence  of  the  plain- 


tiff seems  to  indicate,  it  was,  we  think,  <flear- 
ly  the  duty  of  the  defendant  or  the  Janitor 
who  had  charge  of  the  building  to  instruct 
the  boy  of  that  fact 

[2]  It  is  contended  by  the  appellant  that 
there  were  no  defects  in  the  elevator;  that 
it  had  been  Inspected  and  was  in  perfect  or- 
der; and  that  the  defendant  had  no  knowl- 
edge of  the  peculiarity  above  mentioned*.  The 
appellant's  evidence  tended  to  show  these 
facts.  If  this  peculiarity  existed,  which  was 
a  question  for  the  jury,  It  was  also  a  ques' 
tion  for  the  Jury  to  say  whether  the  defendant 
knew,  or,  in  the  exercise  of  ordinary  care, 
should  have  known  the  fact  If  he  knew,  or 
should  have  known,  as  the  jury  evidently  con- 
cluded he  did,  it  was  negligence  not  to  in- 
struct the  boy  thereof.  The  boy  was  shown 
to  l)e  an  intelligent  boy  for  his  age;  but  we 
think  he  was  not  required  to  take  notice  of  a 
peculiarity  such  as  this  when  he  was  inex- 
perienced in  the  use  of  elevators,  had  not  been 
told,  and  did  not  know,  of  the  peculiarity, 
and  had  used  the  elevator  but  two  or  three 
times  prior  to  the  time  he  was  hurt  and 
then  did  not  observe  the  peculiarity. 

We  are  satisfied,  therefore,  that  the  court 
properly  submitted  the  case  to  the  jury. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  MAIN,  BLLIS,  and  FUL- 
LERTON,  JJ.,  concur. 


(8t  Wasb.  128) 
NORDBEN  IRON  WORKS  v.  BUCKER  et  al. 
(No.  12086.) 

(Supreme  Court  of  Washington.    Jan.  4,  1916.) 

1.  Work  and  Labob  («  11*)— BrFECX  of  Com- 

TBAOT— FaILUBB  TO  FiX  AlIOUNT  OF  CON- 
SIDERATION —  KEABONABIX  Valux  — Exces- 
sive Chaboe. 

Where  machinery  had  been  manufactured 
upon  defendant's  order  and  accepted  by  the  de- 
fendant the  manufacturer,  in  the  absence  of  an 
agreement  aa  to  the  price,  can  recover  the  rea- 
sonable vaiue  of  the  machinery,  though  he 
charged  the  defendant  with  a  price  in  excess 
of  the  reasonable  value. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {  26;   Dec.  Dig.  {  11.*] 

2.  WoBK   AND   Labob   (I  30*)— Action   fob 

PUBCHASB  PbICB— iNBTBUOnONS. 

Where  defendants  purchased  certain  ma- 
chinery without  any  agreement  as  to  the  price, 
an  instruction  that,  if  the  jury  found  that  de- 
fendants could  have  purchased  the  machinery  in 
the  open  market  at  a  price  considerably  less 
than  plaintiff  asked,  that  fitct  might  be  con- 
sidered in  determining  whether  there  waa  a  con- 
tract between  the  plaintiff  and  defendants  was 
erroneous,  misleading,  and  confusing. 

[Eld.  Note.— For  other  cases,  see  Work   and 
Labor,  Cent  Dig.  {{  59-65;    I>ec.  Dig.  |  30.*] 

3.  New  Tbial  (|  39*)— Ebbonzous  Instbuo- 
TION— Pbkjudice. 

The  trial  judge  can  grant  a  new  trial  for 
error  in  instruction,  though  he  is  of  the  opinion 
that  the  verdict  waa  just 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  it  67-41 ;   Dec.  Dig.  {  39.*] 
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L  New  Tbial  (|  41*)— Ebxoi«soit8  Instbuo- 

HON— Pkejuoioai.  Ebbob. 

On  a  motion  for  new  trial,  prejudice  will 
be  presumed  from  erroneous  instruction  upon 
material  questiona,  unlesa  the  contrary  clearly 
appears. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  67-71 ;   Dec.  Dig.  {  41.»] 
5.  Appeal  and  Ebbob  ({  977*)— Rbvikw— Dis- 

CBET-ioK  or  Tbial  Coubi— Gbantino  New 

Tbial. 

An  order  of  the  trial  court  granting  a  new 
trial  will  not  be  disturbed,  in  the  absence  of  a 
clear  abase  of  discretion,  unless  the  record  shows 
a  misconception  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  8860-3865;  Dec.  Dig.  { 
977.*] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Guy  0.  Alston, 
Judge. 

Action  by  the  Nordeen  Iron  Worlds  against 
B.  J.  Bucker  and  others.  From  an  order  of 
the  trial  court  granting  plaintiff's  motion  for 
a  new  trial,  defendants  appeal.    AtHruied. 

Coleman,  Fogarty  &  Anderson  and  W.  P. 
Bell,  all  of  Everett,  for  appellants.  Jesse  H. 
Davis,  of  Everett,  for  respondent 

MOUNT.  J.  This  appeal  is  from  an  order 
granting  a  motion  for  a  new  trial.  The  plain- 
tiff brought  the  action  to  recover  the  reason- 
able value  of  certain  articles  of  mill  ma- 
chinery alleged  to  have  been  ordered  by  the 
defendants  from  the  plaintiff  and  thereafter 
manufactured'  by  the  plaintiff  and  delivered 
to,  and  accepted  by,  the  defendants.  The 
answer  was  a  general  deniaL  The  case  was 
tried  to  the  court  with  a  Jury.  A  verdict  was 
returned  in  favor  of  the  defendants.  The 
plaintiff  then  filed  a  motion  for  a  new  trial 
on  the  ground  of  the  insufficiency  of  the  evi- 
dence to  justify  the  verdict,  errors  in  law 
occurring  at  the  trial,  and  erroneous  instruc- 
tions given  by  the  court  The  trial  court 
granted  this  motion  upon  the  latter  ground. 
The  defendants  have  appealed  from  that 
order. 

Upon  the  trial  of  the  case  there  were  three 
well-defined  issues  as  follows :  (1)  Were  the 
goods  ordered  from  the  plaintiff  by  the  de- 
fendants? (2)  Were  the  goods  accepted  by 
the  defendants?  (3)  The  reasonable  value 
of  the  goods.  These  questions  were  all  dis- 
puted In  the  evidence. 

The  court  gave  the  following  instruction 
to  the  jury: 

"You  are  instructed  that,  if  you  find  by  a  pre- 
ponderance of  the  evidence  that  S.  J.  Pritcbard 
was,  on  or  about  the  22d  day  of  May,  1913,  au- 
thorized to  purchase,  for  and  on  behalf  of  de- 
fendants, the  machinery  mentioned  in  plain- 
tiff's complaint  herein,  and  that  he  did,  on  or 
about  said  date,  order  from  plaintiff,  for  and 
on  behalf  of  defendants,  said  machinery,  and 
that,  pursuant  to  said  order,  the  plaintiff  manu- 
factured said  machinery  and  delivered  the  saqie 
to  said  defendants,  you  must  find  for  the  plain- 
tiff, unless  you  further  find  that  the  plaintiff 
charged  for  the  same  a  price  in  excess  of  the 
reasonable  value  of  said  machinery,  aa  herein- 
after instructed." 


The  court  also  Instructed  the  Jury  as  fol- 
lows: 

"The  court  Instmets  the  jury  that,  if  you  find 
by  a  preponderance  of  the  evidence  in  this  case 
that  the  machinery  4nd  supplies  mentioned  in 
the  plaintiff's  complaint  in  this  action  could 
have  been  purchased  by  said  defendants  in  the 
open  market  for  a  sum  considerably  less  than  the 
amount  claimed  to  be  due  by  the  plaintiff  for 
such  machinery  at  the  time  it  is  alleged  the 
order  was  given  therefor,  then  yon  are  farther 
instracted  that  you  may  take  this  fact  into  con- 
sideration in  determining  whether  or  not  there 
was  a  contract  entered  into  between  the  plain* 
tiff  and  defendants,  aa  alleged  in  plaintiff's  com- 
plaint herein." 

[1]  The  trial  court  was  of  the  opinion  that 
these  instructions  were  wrong,  and  of  this 
conclusion  we  have  no  doubt;  for  be  said  to 
the  jury  that,  if  the  machinery  was  ordered 
by  the  defendants  and  delivered  to  the  de- 
fendants, the  plaintiff  was  entitled  to  re- 
cover, unless  the  Jury  found  "that  the  plain- 
tiff charged  for  the  same  a  price  in  excess  of 
the  reasonable  value  of  said  machinery,  as 
hereinafter  instructed."  There  was  no  In- 
struction thereafter  which  modlQed  that  In- 
struction. It  is  too  plain  for  argument  that 
this  instruction  was  erroneous;  because,  U 
the  machinery  was  ordered  by  the  defendants 
and  delivered  to  and  accepted  by  the  defend- 
ants, the  plaintiff  was  entitled  to  recover  the 
reasonable  value  thereof,  no  matter  what 
the  plaintiff  charged.  It  was  not  claimed 
at  any  stage  of  the  cause  that  there  was  any 
contract  as  to  the  price  of  the  machinery. 
The  plaintiff  therefore,  if  entitled  to  recover 
at  all,  was  entitled  to  recover  the  reasonable 
price;  while  this  instruction  tells  the  jury 
that.  If  they  should  find  that  the  price  charg- 
ed was  in  excess  of  the  reasonal  ie  value,  the 
plaintiff  was  not  entitled  to  recover.  This 
instruction  was  therefore  clearly  erroneous. 

[2]  The  other  instruction  was  erroneous 
because  it  told  the  jury  that,  if  they  should 
find  that  tlie  macblnery  and  supplies  could 
have  been  purchased  by  the  defendants  in 
the  open  market  for  a  sum  considerably  less 
than  the  amount  claimed,  then  the  jury 
might  take  this  fact  into  consideration  in 
determining  whether  or  not  there  was  a  con- 
tract entered  into  between  the  plaintiff  and 
the  defendants,  as  alleged  in  the  complaint. 
This  Instruction  Is  erroneous,  because  there 
was  no  Issue  In  the  case  as  to  any  contract 
price.  It  was  conceded  that  no  price  was 
agreed  upon  or  mentioned  at  the  time  the 
machinery  was  ordered,  if  it  was  ordered  at 
all.  This  Instruction  was  misleading  and 
confusing  to  the  Jury,  and  should  not  have 
been  given. 

[3]  It  Is  argued  by  the  appellant  that,  con- 
ceding these  instructions  to  be  erroneous,  the 
trial  court  should  have  denied  the  motion, 
because  the  judge  was  of  the  opinion  that  no 
other  verdict  could  have  been  rendered  in 
the  case.  A  number  of  cases  from  this  court 
are  dted  to  the  effect  that,  where  the  ver- 
dict is  In  accordance  with  the  evidence  and 
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lit  consonance  with  Justice,  tbe  verdict  will 
be.  sustained,  even  tliougb  erroneous  Instruc- 
tions are  given  by  tbe  court  Tbls  rule 
would  apply  to  a  case  wbere  tbe  court  refus- 
ed to  grant  a  new  trial  for  tliat  reason.  But 
In  tbls  case,  wtkUe  the  trial  court  may  have 
been  of  the  opinion  that  the  verdict  was 
just,  yet  he  refused  to  place  his  Judgment 
upon  that  ground.  He  granted  the  motion 
because  of  these  erroneous  Instructions.  The 
trial  court  ^ras  of  the  opinion  that  the  In- 
structions were  erroneous.  He  was  also  of 
the  opinion  that  the  InstructlonB  were  mis- 
leading to  the  Jury,  and.  In  view  of  the  fact 
that  the  principal  questions  In  the  case  were 
disputed  questions  of  fact,  concluded  that 
the  Jury  must  have  been  guided  by  these  In- 
structions, and  returned  a  verdict  because 
thereof. 

[4]  Where  erroneous  Instructions  are  given 
upon  material  questions,  prejudice  will  be 
presumed,  unless  it  clearly  appears  from  the 
whole  case  that  there  was  no  prejudice.  It 
does  not  so  appear  In  this  case. 

[S]  There  was  some  discretion  In  the  trial 
court  in  granting  or  refusing  to  grant  a  new 
trial.    And  we  have  frequently  said  that: 

"It  is  a  general  rule  applicable  to  all  cases 
that  an  order  granting  a  new  trial  will  not  be 
disturbed,  in  the  absence  of  a  clear  abuse  of 
discretion,  unless  tbe  record  discloses  tbat  the 
order  was  made  because  of  a  misconception  of 
the  law  applicable  to  the  case."  Snider  v. 
Washington  Water  Power  Co.,  68  Wash.  698, 
120  Pac.  88,  and  cases  there  cited. 

We  are  satisfied  tbat  the  trial  court  prop- 
erly granted  the  motion  for  a  new  trial,  and 
tbe  order  is  therefore  affirmed. 

CEOW,  C.  J.,  and  MAIN,  FULLEBTON. 
and  ELLIS,  J  J.,  concur. 


(83  Wash.  211) 

OEBMAN-AMERICAN    STATE    BANK    OF 

BJTZVILLB  et  aL  v.  GODMAN. 

(No.  12338.) 

(Supreme  Court  of  Washington.    Jan.  6, 1015.) 

1.  Wnxs  ({  6*)— Testahkhtart  Dispositioit 

— PBOPBRTT  StrBJCCT—COIfMURTrT  Pbopkbtt 

— Insubanck. 

Under  Rem.  ft  Bal.  Code,  1  1319,  providing 
tbat  any  person  of  lawful  age  and  sound  mind 
may  devise  his  estate,  and  section  1342  provid- 
ing that  one-half  of  the  community  property  is 
subject  to  testamentary  disposition,  insured's 
community  interest  in  the  proceeds  of  Insurance 
policies,  three  payable  to  insured's  "executors, 
administrators,  or  assigns,"  one  to  hia  estate, 
and  two  to  his  legal  representatives,  was  sub- 
ject to  testamentary  disposition. 
■  (Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  &-10;  Dec.  Dig.  |  6.*] 

2.  WoBDS  and  Phkase»— "Lcoai.  Bkfbesknt- 

ATIVE." 

The  words  "legal  representatives"  mean  or- 
dinarily "executors  or  administrators." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Legal 
Representative.] 


8.  ExKMPTioNa  (I  60*)— Pbopbbxt  Buancr— 

IMBUBAMCB. 

Under  the  express  provisions  of  Rem.  ft 
Bal.  Code,  g  560,  tbe  proceeds  of  a  life  insurance 
policy  are  exempt  from  liability  for  debts  of  ei- 
ther tbe  insured  or  the  l>eneficiary. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  (  76;   Dec.  Dig.  {  60.*] 

4.  ExKMPTioNS   ({  62*)— Pbopebtt  Subject— 

Insubance— Expenses. 

Rem.  &  BaL  Code,  Jg  1464-1467,  excepting 
funeral  expenses  and  expenses  of  administration 
from  certain  specific  exemptions,  do  not  apply 
to  the  proceeds  or  avails  of  insurance  policies, 
which  by  section  569  are  made  "exempt  from  all 
liability  for  any  debt,"  including  expenses  of  ad- 
ministration, funeral  expenses,  and  expenses  of 
last  sickness. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  f  88;   Dec  Dig.  g  62.*] 

6.  EXECDTOBS  ANO  AoMINISTBATOBS  (g  181*)— ' 

ExBMPT   Pbopebty — Settino    Asiob— Pbof- 

KBtT  Bequeatiied- Insurance. 

Rem.  &  BaL  Code,  g  1466  et  seq.,  requiring 
that  exempt  property  be  set  apart  to  the  widow 
and  minor  children,  does  not  apply  to  the  pro- 
ceeds of  insurance  policies  bequeathed  to  a  des- 
ignated legatee. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {g  681-685; 
Dec  Dig.  g  181i*] 

a,  Welub  «  827*)— CoKBTBUcnoH- DotKcnow 

TO  Pat  Debts— Insubancb. 

A  direction  in  a  will  tbat  the  executrix 
should  pay  "all  my  lawful  debts  and  the  ex- 
penses of  my  funeral"  was  not  an  appropriation 
of  the  proceeds  and  avails  of  insurance  policies 
which  were  bequeathed  to  a  'designated  lega- 
tee, where  it  did  not  appear  from  the  entire  will 
that  such  was  the  testator'a  Intent. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {{  2139,  2140;   Dec.  Dig.  {  827.*] 

7.  Wiixa  (g  827*)  —  CoNSTRUcnoH  —  Ezxion 
Pbopebty— Appbopbiatio  n  . 

A  testator  will  not  be  deemed  to  have  ap- 
propriated exempt  property  to  the  payment  of 
bis  debts,  unless  such  intention  appears  by  clear 
and  apt  language  other  than  a  mere  general  di- 
rection to  pay  debts. 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent 
Dig.  gg  2139,  2140;    Dec  Dig.  g  827.*] 

8.  Wills  (g  488*)— Pabol  Evidencb. 

Parol' evidence  is  inadmissible  to  limit  or 
extend  the  unambiguous  provisions  of  a  wilt 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |g  1024.  1026,  1033-1036;  Dec  Dig.  { 
488.*] 

Department  1.  Appeal  from  Superior 
Ck>urt,  Franklin  County;  O.  B.'  Holcomb, 
Judge. 

In  the  matter  of  the  estate  of  Henry  B. 
Christensen,  deceased.  Action  by  the  Ger- 
man-American State  Bank  of  RltzvUle  and 
others  against  M.  M.  Godman.  l^rom  the 
Judgment,  the  bank  and  Charles  W.  Johnson, 
guardian  ad  litem,  appeal.    Affirmed. 

Wm.  O'Connor,  of  Seattle,  for  appellants. 
Benton  E2mbree,  of  Seattle,  tor  respondent 

(K>SB,  J.  This  litigation  arose  out  of  a 
controversy  over  the  application  of  the  pro- 
ceeds and  avails  of  certain  policies  of  insur- 
ance upon  the  life  of  Henry  E.  Christensen, 
deceased.  The  policies  In  controversy  amount 
in  the  aggregate  to  $17,000.    The  adminlstra- 
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tor  with  tlie  will  annexed  collected  upon  tbe 
policies  $15,739^.  The  court  held  that  $14,- 
637.83  of  this  amount  was  exempt  from  the 
debts  of  the  Insured,  expenses  of  administra- 
tion, and  funeral  expenses  and  expenses  of 
the  last  sickness.  The  administrator  and  the 
German-American  Bank  of  RitzviUe,  a' corpo- 
ration, intervener,  and  the  gnardian  ad  litem 
have  appealed.  The  death  of  Judge  Godman 
was  suggested  in  this  court,  and  Mary  B. 
Godman,  as  the  executrix  o'f  his  last  will  and 
testament,  was  substituted  as  the  respond- 
ent 

The  admitted  facts  are  as  follows:  Henry 
B.  Chrlstensen  died  testate  June  1,  1912. 
He  wai!  then  a  resident  of  Franklin  county 
in  this  state.  He  was  married  to  Anna  M. 
Chrlstensen  in  1901.  The  will  was  admitted 
to  probate  on  the  24th  day  of  June,  1912,  and 
on  tliat  date  James  W.  McBumey  was  ap- 
pointed administrator  with  the  will  annexed 
upon  the  petition  of  the  widow  Anna  M. 
Chrlstensen,  who  was  also  named  as  execu- 
trix in  the  will.  On  the  7th  day  of  July, 
1909,  Henry  B.  Chrlstensen  made  his  last 
will  and  testament  which,  after  the  formal 
recital  that  he  was  then  of  sound  and  dis- 
posing mind,  provides: 

First.  Nominates  Anna  May  Chrlstensen  as 
executrix  of  the  wilL 

Second.  "I  hereby  direct  my  executrix  to  pay 
all  my  lawful  debts  and  the  expenses  of  my 
funeral  as  soon  as  may  be  conveniently  possi- 
ble for  ber  so  to  do  after  my  decease." 

Third  and  fourth.  Bequeathes  the  sum  of  910 
to  each  of  his  two  children. 

Fifth.  "The  rest,  residue  and  remainder  of  my 
estate,  t>oth  real  and  personal  and  wherever  lo- 
cated, I  give,  devise  and  bequeath  unto  my  said 
beloved  wife  Anna  May  Chrlstensen." 

Sixth.  Directs  that  bis  will  be  executed  and 
his  estate  settled  without  the  intervention  of  any 
court  except  such  as  the  law  requires. 

Seventh.  Revokes  all  former  wills  and  testa- 
ments. 

After  the  admission  of  the  will  to  probate 
and  the  appointment  of  the  administrator 
with  the  will  annexed,  the  surviving  wife, 
Anna  M.  Chrlstensen  filed  a  petition  in  the 
estate,  setting  forth  her  marriage,  the  death 
of  the  deceased,  the  issuance  of  the  policies 
upon  the  life  of  the  deceased  after  the  mar^ 
rlage,  and  averring  that  she  claims  one  half 
of  the  proceeds  and  avails  of  the  policy  as 
her  comipunity  property  and  the  other  half 
thereof  in  virtue  of  the  terms  of  the  will. 
The  administrator  answered,  setting  forth  the 
proceeds  and  avails  of  the  policies  which  had 
come  Into  Ua  bands  in  the  amount  hereto- 
fore stated,  and  prayed  for  an  order  to  pay 
all  just  debts.  The  German-American  State 
Bank  intervened,  and  alleged  that  the  estate 
was  indebted  to  it  "in  a  large  sum,"  and  that 
the  estate,  aside  from  the  insurance  policies, 
was  insufficient  "to  pay  any  appreciable  part 
of  the  indebtedness  of  the  estate."  It  fur- 
ther alleged  that  it  was  the  intention  of  the 
testator  to  appropriate  the  proceeds  and 
avails  of  the  policies  to  the  payment  of  his 
debts.  These  matters  were  put  in  issue  by 
the  answer  of  the  surviving  wife.  . 


Three  of  the  policies,  aggregating  $12,000, 
were  made  payable  to  the  insured's  "execu- 
tors, administrators  or  assigns/'  one  policy 
for  $2,000  was  made  payable  to  "the  estete  of 
the  insured,"  and  two  policies,  aggregating 
$3,000,  were  made  payable  to  "the  legal  rep- 
resentatives of  the  insured."  After  finding 
the  facte  steted  in  this  paragraph,  the  court 
allowed  the  administrator  the  following  cred- 
its: (a)  The  reasonable  expenses  in  making 
proof  of  death,  $112.40;  (b)  premiums  paid 
upon  the  policies  when  the  insured  was  In- 
solvent, $158.34;  c)  statutory  fees  and 
compensation  for  collecting  the  policies,  $629.- 
57;  and  (d)  $880,  the  amount  theretofore 
paid  by  the  administrator  for  the  support  of 
the  widow  and  the  two  minoi'  children.  Ttie 
court  further  directed  the  administrator  to 
pay  to  each  of  the  two  minor  children  the 
sum  of  $10,  the  amount  of  their  respective 
bequeste,  and  directed  him  to  pay  to  M.  M. 
Godman,  as  assignee  of  the  widow,  the  sum 
of  $14,537.83. 

The  court  found  that  the  reasonable  value 
of  the  funeral  expenses  was  $432.60,  and  that 
the  reasonable  expenses  of  the  last  sickness 
of  the  deceased  amounted  to  $35.  These  two 
items  the  court  refused  to  deduct  from  the 
proceeds  and  avails  of  the  Insurance  poli- 
cies.    Findings   16  and   17   are  as   follows: 

"16.  That  in  his  lifetime  the  said  Henry  B. 
Chrlstensen-  realized  that  he  was  insolvent,  and 
be  believed  and  said  that  his  life  insurance 
would  be  sufficient  to  pay  his  debts  after  his 
death." 

The  assignee  excepted  to  this  finding. 

"17.  The  estate  of  the  said  deceased  is  now 
insolvent  and  will  probably  be  insufficient  to  pay 
the  funeral  expenses  and  the  expenses  of  the 
last  sickness  ot  said  deceased." 

We  find  no  exception  to  this  finding.  The 
appellants  excepted  to  certein  conclusions  of 
law. 

[1]  1.  Whether  the  policies  In  controversy 
were  community  property  we  need  not  de- 
cide. They  were  subject  to  testementary  dis- 
position to  the  extent  of  the  testator's  inter- 
est In  them. 

"Every  person  who  shall  have  attained  the  age 
of  majority,  of  sound  mind,  may  by  last  will  de- 
vise all  his  or  her  estate.  •  •  •  "  i  Kern.  & 
BaL  Code,  {  1319. 

Rem.  &  Bal.  Code,  (  1342,  provides  that 
one-half  of  the  community  property  is  sub- 
ject to  testementery  disposition.  This  princi- 
ple was  recognized  In  Grlgsby  v.  Russell,  222 
U.  S.  149,  where  it  was  held  that  the  rule  of 
public  policy  that  forbade  the  taking  out  ot 
insurance  by  one  on  the  life  of  another  In 
which  he  has  no  Insurable  Interest  does  not 
forbid  the  assignment  by  the  insured  of  a' 
valid  policy  to  one  not  having  an  insurable 
interest  in  his  life. 

"Where  the  insurance  is  payable  to  the  In- 
sured or  to  his  estate  or  to  his  executors,  tlie 
proceeds  may  be  bequeathed  and  will  pass  under 
a  general  or  residuary  bequest  of  his  property." 
1  Underbill  on  WUls,  {  56. 

"Policies  payable  to  the  assured  or  his  legal 
representatives  may  l>e  disposed  of  by  him  by  n|a 
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will  as  part  of  his  estate,  but  policies  otherwise 
payable  cannot  be  so  disposed  of."    25  Cyc.  895. 

The  law  does  not  differentiate  between 
poUciea  payable  to  tlie  "executors,  adminiB- 
trators,  or  assigns"  and  policies  payable  to 
"the  estate"  of  the  Insured.  MitcbeU  ▼.  Al- 
lis,  157  Ala.  307,  47  South.  715. 

[2]  The  words  "legal  representatives"  mean 
ordinarily  "executors  or  administrators." 
Sulz  V.  Mut  Reserve  Ins.  Co.,  145  N.  T. 
563,  40  N.  B.  242,  28  L.  R.  A.  379;  25  Cyc. 
887. 

A  policy  made  payable  to  the  "legal  repre- 
sentatives" of  tbe  assured  may  be  bequeathed 
to  bis  fiancee  by  the  terms  of  a  residuary 
clause  in  his  will.  Walker  t.  Peters,  139  Mo. 
App.  681,  124  S.  W.  35.  In  re  Heilbron's  Es- 
tate, 14  Wash.  636,  45  Pac.  153,  36  L.  R.  A. 
602,  impliedly  recognizes  this  principle. 

[3]  2.  Tbe  Code  (Rem.  &  BaL  {  569)  pro- 
vides that: 

"Tbe  proceeds  or  avails  of  all  life  and  accident 
insurance  shall  be  exempt  from  all  liability  for 
any  debt" 

Counsel  for  the  appellants  say  that  our 
statute  is  aul  generis,  and  in  criticism  of  It 
say: 

"We  tbinic  If  tbe  Legislature  had  given  a  little 
thought  to  the  matter  and  had  used  a  little 
judgment  in  passing  the  law,  it  would  have  read 
as  follows:  The  proceeds  of  all  life  insurance 
shall  be  exempt  to  the  beneficiary  from  all  debts 
of  the  decedent.'" 

Tlie  Legislature,  however,  did  not  so  pro- 
vide.    As   was   said    by   Judge   Hadley   In 
Flood  V.  Ubby,  38  Wash.  366,  80  Pac.  533, 
107  Am.  St  Rep.  851:   "It  would  be  difficult 
to  employ  language  more  sweeping  and  com- 
prehensive than  that  used  In  the  statute." 
In   that  case  It  was  held  that  endowment 
policies  in  the  hands  of  Judgment  debtors 
were  exempt  from  seizure  and  sale  In  a  pro- 
ceeding supplementary  to  execution.    It  was 
contended  that  life  Insurance  which  has  a 
present  surrender  value  to  the  holder  was 
not  exempt  from  liability  for  bis  debts,  and 
that  the  statute  only  protects  insurance  pay- 
able to  a  beneficiary  other  than  the  assured, 
and   which  was  intended  for  the  protection 
of   the  family  or  other  beueflclary   without 
any    present  or   prospective   interest  In   the 
Insured.    This  view  was  rejected.    In  Holden 
r.   Stratton,  198  U.  S.  202,  25  Snp.  Ct  656, 
49   L.   Ed.   1018,  In  considering  this  statute. 
It    was    said   that  the   amendment   of   1897 
(page  70,  1  Rem.  &  Bal.  Code,  {  669),  extend- 
ing tbe  exemption  of  1895  (page  396)  to  acci- 
dent insurance,  together  with  the  fact  that 
tbe  statute  is  broader  In  its  terms  than  the 
statutes  of  most  other  states,  "conclusively 
sbow  tbe  Intention  of  the  Washington  Legis- 
lature to  adopt  a  broader  and  more  compre- 
hensive   exemption."     The   statute    received 
a   liberal  construction  in  Northwestern,  etc., 
Co.  V.  Chehalis  County  Bank,  65  Wash.  374, 
lis    Pac.   326.     In  Walker  v.   Spokane,  62 
Wash.    312,  113  Pac   775,  Ann.  Cas.  19120, 
^4,  in  speaking  of  another  statute,  we  said: 


"When  the  language  of  the  act  is  plain,  free 
from  ambiguity,  and  devoid  of  uncertainty,  it  is 
unanimously  [universally]  held  that  there  is  no 
room  for  construction,  and  that  inconvenience 
following  the  enforcement  of  the  law  as  express- 
ed can  have  no  weight  in  the  construction  of 
the  statute." 

In  Reiff  V.  Armour  &  Co.,  79  Wasli.  48,  139 
Pac.  633,  we  said  that  It  was  the  Intent  of 
tbe  law  to  exempt  tbe  proceeds  and  avails 
of  an  insurance  policy  from  tbe  debts  of 
tbe  insured  and  from  the  debts  of  the 
beneficiary  existing  at  the  time  the  policy 
became  available  to  him.  A  like  rule  of  in- 
terpretation has  been  announced  in  other 
Jurisdictions.  Bailey  v.  Wood,  202  Mass.  549, 
89  N.  B.  147,  25  L.  R.  A.  (N.  S.)  722;  Harvey 
V.  Harrison,  89  Tenn.  470,  14  S.  W.  1083; 
Kimball  V.  Oilman,  60  N.  H.  54;  Gould  v. 
Emerson,  99  Mass.  154,  96  Am.  Dea  720; 
Bishop  V.  Grand  Lodge,  112  N.  Y.  627,  20 
N.  E.  662.  The  statute  is  too  plain  to  re- 
quire construction.  Any  other  interpretation 
than  to  follow  the  simple  and  direct  mandate 
of  the  statute  would  be  legislation. 

[4]  a  Tbe  appellants  contend  that  the 
court  erred  in  holding  that  the  proceeds  and 
avails  of  the  policies  were  exempt  from  the 
expenses  of  administration,  the  funeral  ex- 
penses, and  the  expenses  of  last  sickness. 
Rem.  &  BaL  Code,  H  1464  to  1467,  inclusive, 
is  relied  upon  as  supporting  this  view.  These 
are  old  statutes,  which  in  terms  except  funer- 
al expenses  and  expenses  of  administration 
from  certain  Bpe<}iflc  exemptions.  The  stat- 
ute nnder  consideration  is  a  later  one,  and 
contains  no  exceptions.  These  sections  of 
the  Code  have  no  application  to  the  proceeds 
or  avails  of  Insurance  policies. 

When  tbe  proceeds  and  avails  of  tbe  poli- 
cies become  available  to  the  widow,  they 
were  exempt,  not  only  from  tbe  debts  of  the 
insured,  but  from  her  debts  existing  at  that 
time.  Reiff  V.  Armour  &  Co.,  supra.  Tbe 
argument  implies  that  the  fund  was  exempt 
from  some  debts,  whilst  the  statute  exempts 
It  from  all  debts.  The  obligation  of  the  es- 
tate to  inter  the  remains  of  the  deceased 
arose  immediately  upon  his  death.  The  poli- 
cies came  to  the  widow  at  the  same  moment 
as  an  exempt  fund. 

The  question  of  the  exemption  of  the  pro- 
ceeds of  insurance  policies  was  not  Involved 
or  considered  in  Butterwortb  v.  Bredemeyer, 
74  Wash.  524,  133  Pac.  1061,  or  Butterwortb 
V.  Teale,  54  Wash.  14,  102  Pac.  768,  18  Ann. 
Cas.  854. 

[i]  4.  It  is  further  argued  that,  if  the  pro- 
ceeds of  these  policies  are  exempt,  they 
should  have  been  set  aside  to  the  widow  and 
minor  children  under  the  provisions  of  Rem. 
&  Bal.  Code,  {  1466  et  seq.  These  sections 
have  no  application  to  the  proceeds  or  avails 
of  insurance  policies  which  have  been  be- 
queathed to  a  designated  legatee.  Although 
not  relied  upon  by  the  appellants,  it  is  equal- 
ly plain  that  section  36,  Laws  1909,  p.  656, 
has  no  application  to  the  facts  in  the  case 
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at  bar.  Frost  r.  Frost,  202  Mass.  100,  88 
N.  B.  447,  27  L.  R.  A.  (N.  &)  184,  182  Am. 
SL  Rep.  476. 

[I,  7]  5.  The  appellants'  main  contention  la 
that  the  direction  to  the  executrix  In  the 
will  to  pay  "all  my  lawful  debts  and  the  ex- 
penses of  my  funeral"  is  an  appropriation  of 
the  proceeds  and  avails  of  these  policies  to 
those  purposes.  These  are  words  commonly 
employed  in  a  will.  In  construing  a  will  it 
Is  the  business  of  the  court  to  discover  the 
intention  of  the  testator.  It  Is  almost  uni- 
versally held  that  a  general  direction  in  a 
will  to  the  executor  to  pay  the  debts  of  the 
testator  does  not  impress  a  trust  upon  exempt 
property  bequeathed  or  devised  to  a  desig- 
nated person.  The  intention  of  the  testator 
to  appropriate  exempt  property  to  the  pay- 
ment of  debts  must  appear  by  clear  and  apt 
language.  The  trial  court  said  that  the 
words  in  the  will  are  only  the  common  for- 
mula of  wills,  and  that  they  merely  direct  the 
executrix  to  pay  the  debts  and  funeral  ex- 
penses of  the  testator  if  there  be  sutllcient 
estate  "legally  applicable  thereto."  We  have 
no  doubt  of  the  correctness  of  the  court's  In- 
terpretation. Iiarson  v.  Curran,  121  Minn. 
104,  140  N.  W.  337,  44  L.  E,  A.  (N.  S.)  1177; 
Cross  V.  Benson,  68  KaiL  495,  75  Pac.  658,  64 
Ll  R.  a.  660. 

In  Larson  r.  Curran  the  will,  after  the 
usual  formal  recitals,  directed  the  execu- 
tors— 

"to  pay  out  of  my  estate,  as  soon  after  my  de- 
cease as  shall  be  practicable,  all  the  expenses  of 
my  last  illness,  all  funeral  expenses  and  charges 
of  all  kinds  relating  thereto. 

Then  followed  this  language: 

"It  is  my  will  and  I  hereby  direct  that  all  my 
Jnst  debts  shall  be  paid  out  of  my  estate  as 
soon  as  the  same  can  be  determined  after  my 
decease." 

This  was  followed  by  a  devise  and  bequest 
of  "all  the  rest,  residue  and  remainder  of 
my  estate  real,  personal  or  mixed,"  to  the 
testator's  sister,  who  was  named  executrix 
and  given  full  power  of  sale  both  as  devisee 
and  as  executrix.  In  holding  that  these 
words  did  not  impress  a  trust  upon  exempt 
property,  the  court  said: 

"The  general  rule  is  that  only  property  of  the 
decedent  that  was  unexempt  in  his  lifetime  is, 
after  his  death,  subject  to  his  debts,  and  we 
think  that  it  is  and  ought  to  be  the  law  that  a 

Seneral  direction  in  the  testator's  will  to  pay 
is  debts  out  of  his  estate,  whether  it  precedes 
or  follows  in  the  will'  a  devise  of  the  exempt 
property,  does  not  have  the  effect  of  charging 
the  homestead  with  the  payment  of  debts.  The 
direction  to  'pay  all  my  just  debts'  'out  of  my 
estate'  is  a  purely  formal  phrase,  commonly  em- 
ployed and  really  superfluous.  To  give  it  the 
meaning  that  it  amounts  to  a  direction  by  the 
testator  that  the  homestead  devised  to  his  sla- 
ter shall  be  charged  with  the  payment  of  his 
debts  would!  be  to  attach  altogether  too  much 
significance  to  a  well-worn  stereotyped  expres- 
sion that  really  means  nothing,  any  more  than 
do  the  very  common  assertions  by  a  testator 
that  he  is  of  sound  mind,  and  aware  of  the  un- 
certainties of  this  frail  and  transitory  life." 

Under  statutes  making  real  estate  liable 
for  the  payment  of  debts  of  the  testator  U 


the  personal  estate  la  losnfHclent,  it  haa 
been  held  that  neither  a  general  direction  to 
the  executor  to  pay  debts,  nor  a  power  of  sale 
to  pay  the  debts,  Indicates  an  Intention  to 
charge  the  debts  upon  real  estate.  Harmon 
V.  Smith  (C.  a)  38  Fed.  482 ;  Cllft  v.  Moses, 
116  N.  T.  145,  22  N.  E.  393 ;  BaUs  v.  Damp- 
man,  68  Md.  390,  16  Atl.  16,  1  L.  R.  A.  545; 
HamUton  v.  Smith,  110  N.  X.  159,  17  N.  Bl 
740;  Qates  v.  Shugrue,  35  Minn.  892,  29  N. 
W.  57. 

It  has  been  held  that  real  estate  is  not 
charged  with  the  payment  of  legacies  unless 
the  intention  of  the  testator  to  that  effect  is 
expressly  declared  or  fairly  or  satisfactorily 
inferred  from  the  language  and  disposition  of 
the  wllL  Lupton  v.  Lupton,  2  Johns.  Ch.  (N. 
Y.)  614.  It  has  been  held  that  a  general  di- 
rection to  an  executor  to  pay  a  legacy  "out  of 
my  estate"  does  not  make  the  legacy  a  charge 
on  the  real  estate  which  was  devised  in  the 
residuary  clause  of  the  wiU.  White  v.  KaufT- 
man,  66  Md.  89,  5  AtL  865.  These  cases  bold 
that  the  same  rules  which  would  charge 
debts  against  real  estate  would  also  charge 
legacies  against  real  estate. 

If  the  words  employed  in  the  will  should 
be  held  to  impress  a  trust  upon  exempt  prop- 
erty, the  widow  and  minor  children,  when  the 
estate  was  small,  might,  in  many  cases,  be 
left  homeless  and  pennUess. 

The  appellants  have  cited,  among  other 
cases  in  support  of  their  view,  Kiesewetter  v. 
Kress  (Ky.)  70  S.  W.  1065,  and  Union  Trust 
Co.  V.  Cox,  108  Tenn.  316,  67  S.  W.  816.  The 
Kiesewetter  Case  seems  to  support  their  con- 
tention. In  a  later  case  In  the  same  court 
(McLean  v.  Trabue,  142  Ey.  806,  135  S.  W. 
300)  the  court  said  that,  under  the  statutes  <^ 
the  state,  the  homestead  was  subject  to  the 
debts  of  the  testator  the  same  as  other  prop- 
erty. It  was  the  homestead  that  was  involv- 
ed in  the  Kiesewetter  Case.  In  Union  Trust 
Co.  V.  Cox,  the  testator  named  an  executor  to 
"administer  upon  my  estate"  by  the  follow- 
ing methods:  First,  to  pay  all  Just  debts; 
second,  to  invest  the  balance  of  such  funds 
as  may  remain  as  directed  in  the  will.  The 
will  concluded  with  these  words: 

"My  estate  (as  a  whole  regardless  of  prior 
transfers)  to  be  divided  as  above  directed  each 
one-third  of  my  entire  effects  including  all  in- 
surance." 

The  policies  were  payable  to  the  "execa- 
tors,  administrators  and  assigns."  The  court, 
after  considering  the  peculiar  phrasing  of  the 
will,  reached  the  conclusion  that  it  was  the 
Intention  of  the  testator  to  appropriate  the 
avails  of  his  insurance  policies  to  the  pay- 
ment of  his  debts.  We  think  that  the  sound- 
er rule  Is,  and  it  is  practically  the  universal 
rule  of  interpretation,  that  the  testator  will 
not  be  deemed  to  have  appropriated  exempt 
property  to  the  payment  of  bis  debts  by  a 
general  direction  in  his  will  to  pay  debts,  and 
that  before  an  intention  to  so  appropriate  ex- 
empt property  will  be  ascribed  to  him,  such 
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iBtoition  most  appear  by  clear  and  apt  las- 
Snage. 

[1]  The  court  permitted  witnesses  to  testify 
tliat  the  deceased  in  his  lUetime  had  said 
that  he  had  sufficient  insurance  to  pay  his 
debts.  Finding  Na  16,  supra,  was  baaed  up- 
on this  testimony.  The  will  is  clear,  defi- 
nite, and  free  from  ambiguity,  and  its  provi- 
sions cannot  be  either  limited  or  extended  by 
resort  to  parol  testimony. 

The  Judgment  is  affirmed, 

CTtOW,  C.  J,  and  PARKER,  CHADWICK, 
and  MORRIS,  JJ.,  comcnr. 


(S3  Wash.  260) 

STUBEBAKER  et  al.  t.  SEEK  et  al. 

(No.  11871.) 

(Supreme  Court  of  Washington.    Jan.  7,  1915.) 

1.  Dkkds  (J  138*)— Construction  —  "Excep- 

nOR"  AND    "RKaKBVATION"  —  DlSTINOUISU- 
MSNT. 

An  "ezoeption"  i»  a  clause  in  a  deed  which 
withdraws  from  its  operation  some  part  of  the 
tiling  granted,  which  would  otherwise  have 
passed  to  the  grantee  under  the  general  descrip- 
tion, which  part  is  in  existence  at  the  time  of 
tlie  grant  and  remains  in  the  grantor  unaffected 
b^  the  conveyance;  a  "reservation"  is  the  crea- 
tion in  behalf  of  the  grantor  of  a  new  right  is- 
suing out  of  the  thing  granted,  something  that 
did  not  exist  as  an  Independent  right  before  the 
grant;  but  frequently  the  words  "exception" 
and  "reservation"  are  used  as  synonymous,  and 
the  term  "exception"  will  be  held  "reservation" 
whenever  it  be  necessary  to  effectuate  the  inten- 
tion of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  466 ;  Dec  Dig.  i  138.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Exception;  Reserva- 
tion.] 

2.  DeKDS     (I     138*)— C0N8TBUCn0N— EXCKPT- 
IHO  ANU  KESEBVIRQ. 

The  owner  of  a  lot  baring  granted  an  ease- 
ment of  way  to  a  railroad,  reserving  the  fee 
simple  in  the  lands,  thereafter  gave  a  bond  for 
the  deed  containing  no  reservation,  and  execut- 
ed a  deed  in  compliance  with  the  bond,  "re- 
•erving  and  excepting"  therefrom  the  strip  of 
land  previously  conveyed  for  a  right  of  way. 
Beld  that.  If  the  use  of  the  words  "reserving 
and  excepting"  in  the  last  deed  c;'eated  an  am- 
biguity. It  would  be  resolved,  not  by  any  tech- 
nical definition  of  the  words,  but  by  the  nature 
of  the  right  of  the  thing  reserved  and  excepted, 
and  that  the  deed  reserved  the  fee  of  the  right 
of  way  to  the  grantor  and  excepted  tbe  easement 
in  the  right  of  way  to  the  railroad. 

(Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  466;  Dec.  Dig.  f  isa*] 
8.  EsTOPPKL  (I  29*)— Bt  Deed— Rkskbvation. 

One  who,  under  a  bond  for  a  deed  contain- 
ing no  reference  to  any  reservation,  accepted  in 
satisfaction  a  deed  reserving  and  excepting  a 
strip  of  land  previously  conveyed  by  the  grantor 
for  a  railroad  right  of  way  with  reservation  of 
the  fee  was  in  no  position  to  insist  that  the 
reservation  was  improperly  inserted  in  the  deed. 
[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  |{  69-73;   Dec.  Dig.  §  29.*] 

4.  Railsoaos  (g  81*)"—Pbopebtt  — Deeds — 

CORSTBUCTION- RESEBVATION. 

The  owner  of  donation  land  granted  a  rail- 
road right  of  way  reserving  the  fee  in  the 
strip,  and  later  conveyed  part  of  the  land  to  the 


railroad  on  the  express  condition  that  the  rail* 
road  would  construct  a  station  on  the  premises, 
which  condition  was  never  performed,  and  there- 
after the  railroad  reconveyed  by  quitclaim  deed, 
reserving  and  excepting  therefrom  the  strip  of 
land  conveyed  by  the  owner's  first  deed.  Held 
that,  as  the  railroad  had  not  performed  the  con- 
dition, there  was  no  basis  for  any  reservation 
in  its  reconveyance,  which  reinvested  the  owner 
with  all  be  had  conveyed  by  his  second  condi- 
tional deed,  and  reserved  to  the  railroad  only 
what  it  received  in  its  original  deed  of  the 
right  of  way,  so  that  its  quitclaim  deed  of  the 
abandoned  right  of  way  did  not  convey  tbe  fee 
therein,  since  it  did  not  own  the  fee  and  had 
nothing  but  an  easement  by  abandonment  of 
which  it  lost  all  rights  to  the  strip. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  209-212;  Dec.  Dig.  i  81.*] 

6.  Equity   (f  71*)— Laches— Equitabuc  Ti- 
tle. 

Where  an  owner  conveyed  land  for  a  lall- 
road  right  of  way  reserving  the  fee,  and  there- 
after conveyed  part  of  the  land  to  the  railroad 
upon  a  condition  which  was  never  performed, 
there  was  no  equity  to  sustain  a  reservation 
of  the  right  of  way  in  the  railroad's  reconvey- 
ance of  the  part  granted,  and,  as  the  original 
owner  bad  toe  equitable  and  the  legal  title  in 
the  fee,  his  grantee  by  deed  reserving  it  to  the 
grantor  could  not,  over  30  years  thereafter,  as- 
sert an  equitable  claim  to  the  strip. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  tt  204-211;  Dec.  Dig.  {  71.*] 

Department  1.  Appeal  from  Superior 
Court,  Cowlitz  County;  W.  T.  Darch,  Judge. 

Action  to  quiet  title  by  J.  W.  Studebaker 
and  others  against  John  Beek,  Joseph  Beek, 
and  others.  Decree  for  defendant  Joseph 
Beek,  and  plalntUfs  appeal.    Affirmed. 

O'Neill  &  Spauldlng,  of  Castle  Rock,  for 
appellants.  Miller,  Crass  &  Wilkinson,  of 
Vancouver,  for  r^pondents. 

ELLIS,  J.  ThU  is  an  actlcm  to  quiet  ti- 
tle in  the  plaintiCFs  to  a  strip  of  land  for- 
merly occupied  as  a  railroad  right  of  way. 
Tbe  evidence  was  chiefly  documentary,  con- 
sisting of  Instrumenta,  the  iwrts  of  which 
hereinafter  chronologically  set  out  constitute 
the  essential  facts. 

(a)  On  December  12,  1870,  John  Beek  and 
Jane  Beek,  the  then  owners  of  a  donation 
laud  claim,  where  the  town  of  Castle  Rock, 
in  Cowlitz  county,  is  now  located,  conveyed 
to  the  Northern  Pacific  Railroad  Company 
an  easement  for  a  right  of  way  described 
as  follows: 

"The  right  of  way  for  tiie  construction  of  a 
railroad  and  telegraph  line  to  the  extent  of  200 
feet  wide  of  land  on  each  aide  of  said  railroad, 
along  the  entire  of  said  railroad  as  located,  or 
to  be  located,  across  on  hereinafter  described 
lands  and  premises,  and  tbe  right,  power,  au- 
thority, to  take  from  our  said  lands  adjacent  to 
tbe  kne  of  said  railroad  material  of  earth, 
stone,  and  timber  for  the  construction  thereof, 
to  wit,  reserving  always  the  fee  simple  to  said 
lands  and  premises,  it  bein^  understood  that  the 
use  of  the  land  for  said  railroad  purposes  is  all 
that  is  conveyed  by  this  instrument,  to  wit.  Our 
donation  claim  certificate  No.  12,  notification 
No.  1243,  as  derignated  on  the  plats  and  rec- 
ords of  the  United  States  land  office  at  Van- 
couver, W.  T.,  containing  316*Vioa  acres,  be- 
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log:    [Here  follows  a  particalar  description  of 
the  donation  claim.]" 

(b)  On  December  19,  1871,  the  same  gran- 
tors conveyed  by  bargain  and  sale  deed  to 
the  Northern  Pacific  Railroad  Company  by 
spedflc  description  a  part  of  the  donation 
claim  contalniDg  45.25  acres,  upon  condition 
as  follows: 

"This  deed  is'  given  upon  the  express  condi- 
tion that  the  said  Northern  Pacific  Railroad 
Company,  party  of  the  second  part,  construct  a 
station  and  depot  upon  the  line  of  its  railroad 
upon  the  above-described  premises,,  with  proper 
and  usual  facilities  and  accommodations  for  pas- 
sengers and  freight,  and  maintain  the  same  per- 
manentiy." 

(c)  On  February  20,  1878,  the  railroad 
company  reiconveyed  to  John  Beek  by  quit- 
claim deed  the  same  45.25  acres  of  land 
last  above  mentioned,  with  the  following 
reeervatlon: 

"Reserving  and  excepting  therefrom,  however, 
a  strip  of  land  extending  through  the  same  or 
so  much  of  said  strip  of  land  as  may  be  within 
said  described  premises  of  the  width  of  four 
hundred  feet,  that  is,  two  hundred  feet  on  each 
iide  of  the  center  line  of  the  Northern  Pacific 
Railroad  as  conveyed  by  said  party  of  the  sec- 
ond part  to  said  party  of  the  first  part,  for 
right  of  way,  by  deed  dated  the  twelftli  day  of 
December,  A.  D.  1871." 

(d)  Prior  to  the  execution  of  the  deed  last 
mentioned,  John  Beek  executed  to  one 
George  R.  Pyle  a  bond  for  a  deed  proTldtng 
that,  upon  the  payment  of  the  purcliase 
price,  John  Beek  would  convey  to  Pyle  or 
Ills  legal  representatives  or  order  the  entire 
donation  claim  by  particular  description,  fol- 
lowed by  no  reservation  or  exception,  and  re- 
citing, "containing  three  hundred  and  fifteen 
acres  and  eighty-bundredths  of  an  acre, 
more  or  less."  Across  the  face  of  the  rec- 
ord of  this  Instrument  was  written,  "Can- 
celed by  deed  dated  June  12,  1879." 

(e)  On  June  12,  1879,  John  Beek  and  Jane 
Beek,  his  wife,  executed  to  James  Studebak- 
er  a  deed  conveying  by  particular  descrip- 
tion the  entire  donation  claim,  reciting, 
"Containing  315*</ioo  acres,  more  or  less," 
and  followed  by  a  reservation  and  exception 
which  reads: 

"Reserving  and  excepting  therefrom,  however, 
a  strip  of  land  extending  through  the  same  or 
so  much  of  said  strip  of  land  as  may  be  within 
said  described  premises  of  the  width  of  four 
hundred  feet,  that  is,  two  hundred  feet  on 
each  side  of  the  center  line  of  the  Northern 
Pacific  Railroad  as  conveyed  by  said  John 
Beek  and  Jane  Beek,  his  wife,  to  the  Northern 
Pacific  Railroad  Company,  for  right  of  way,  by 
deed  dated  the  twelfth  day  of  December,  A..  D. 
1870," 

(f)  On  AprU  18,  1913.  the  Northern  Pacif- 
ic Railroad  Company  executed  to  one  Joseph 
O'Nell  a  quitclaim  deed  of  the  abandoned 
right  of  way  across  the  Beek  donation  claim. 
This  deed,  it  is  admitted,  was  given  for  the 
benefit  of  all  of  the  plaintiffs.  It  was  also 
admitted  that  the  railroad  company  has  re- 
cently aband(»ed  this  part  of  its  former 
right  of  way  and  removed  Its  tracks  there- 
from. 

The  evidence   showed    that   the   plaintlS 


James  Stndebaker  was  a  son-in-law  of  Pyle 
and  a  partner  in  the  purcliase  of  the  Beek 
donation  claim.  Stndebaker  testified  that 
the  deed  from  Beek  and  wife  to  him,  dated 
June  12,  1879,  was  given  In  compliance 
with  the  bond  for  -  deed  from  John  Beek 
to  Pyle.  It  was  admitted  that  the  other 
plalntifTs  are  the  heirs  at  law  of  George 
R.  Pyle,  who  Is  now  dead,  and  that  what- 
ever interest  they  have  In  the  premises 
comes  through  the  deed  to  Stndebaker.  It 
was  admitted  that  John  Beek  and  Jane  Beek 
both  died  intestate  some  years  ago,  and  tliat 
the  defendants  John  Beek,  Joseph  Beek,  and 
Mrs.  Price  were  their  heirs  at  law.  It  is  ad- 
mitted that  Mrs.  Price  has  not  l>een  heard 
from  for  over  seven  years,  and  that  she 
probably  lost  tier  life  In  the  San  Francisco 
fire.  She  left  no  issue.  Jolm  and  Joseph 
Beek  are  her  only  heirs.  Joseph  Beek  alone 
answered.  The  court  found  that  he  is  the 
owner  of  an  undivided  one-tUrd  Interest  in 
the  property  as  heir  ot  John  and  Jane  Beek, 
and  of  an  undivided  one-half  of  the  undivid- 
ed one-third  inherited  by  Mrs.  Price.  Decree 
was  entered  accordingly,  quieting  his  title 
to  those  interests,  and  denying  the  plalntUIs 
any  relief  as  against  him.  The  plaintiffs 
appealed. 

The  appellants'  claims  of  error  are  all,  so 
far  as  material,  directed  to  three  points: 
(1)  That  the  deed  from  Jolin  Beek  and  wife 
to  the  appellant  Studebaker,  Instrument  <e), 
should  have  been  construed  in  connection 
with  the  bond  for  deed  from  the  Beeks  to 
Pyle,  Instrument  (d),  as  conveying  the  fee  of 
tile  right  of  way  then  occupied  by  the  rail- 
road company  and  reserved  to  the  Beeks  In 
their  original  deed  to  the  railroad  company, 
instrument  (a);  (2)  that  the  second  deed 
from  the  Beeks  to  the  railroad  company, 
conveying  the  46.25-acre  tract,  instrument 
(b),  conveyed  to  the  railroad  company  the 
fee  of  the  right  of  way  which  had  l>een  re- 
served to  the  Beeks  in  their  original  deed 
of  the  easement  to  the  railroad  company, 
instrument  (a),  and  the  deed  from  the  rail- 
road company  of  this  45.25  acres  back  to  the 
Beeks,  Instrument  (c),  reserved  to  the  rail- 
road company  the  fee  of  the  right  of  way 
so  that  the  deed  from  the  railroad  company 
to  O'Nell,  instrument  (f),  of  the  abandoned 
right  of  way  conveyed  tlie  fee  title  of  tliat 
strip;  (3)  that  because  the  reservation  in 
the  deed  from  the  Beeks  to  Studebaker,  in- 
strument (e),  was  couched  in  the  same  terms 
as  the  reservation  in  the  deed  from  the  rail- 
road company  to  the  Beeks  of  the  45.25 
acres,  instrument  (c),  this  reservation  inured 
to  the  benefit  of  Studebaker  carrying  what- 
ever rights  the  Northern  Pacific  Railroad 
Company  had  reserved  to  the  Beeks. 

1.  The  claim  tliat  the  deed  from  the  Beeks 
to  Stndebaker  should  be  construed  in  connec- 
tion with  the  bond  for  a  deed  fnxn  Beek  to 
Pyle  is  based  upon  the  contention  that  the 
reservation  In  th«  deed  from  the  Beeks  to 
Studebaker  is  nmblRtious  In  that  it  oontainofl 
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the  words  "reserving  and  excepting,"  as  ap- 
plied to  the  strip  of  land  bere  in  question. 
It  la  urged  that  tbe  deed  should  be  con- 
strued together  witb  tbe  bond  for  a  deed  In 
fulfillment  of  wbicb  the  deed  was  given. 
The  bond  for  a  deed  contained  no  reserva- 
tioD  or  exception  whatever.  It  ia  claimed, 
therefore,  that  the  reservation  and  exception 
in  tbe  deed  was  a  mere  reservation  to  tbe 
railroad  company  of  the  easement  for  a 
right  of  way  which,  when  abandoned,  passed, 
by  the  deed  and  tbe  bond  for  a  deed  to 
Studebaker. 

[1]  This  conrt  said  in  Biles  v.  Tacoma, 
Olympla  &  Qrays  Harbor  R,  Co.,  6  Wash. 
509,  32  Pac.  211: 

"While  it  is  true  that  there  la  a  technical 
legal  distinction  between  an  exception  and  a 
reservation,  it  is  also  trae  that,  whether  a  par- 
ticular  clause  in  a  deed  will  be  considered,  an 
exception  or  a  reservation  depends  not  so  much 
upon  the  words  used  as  upon  the  nature  of  the 
right  or  thing  excepted  or  reserved.  Martin- 
dale  on  Conveyancing,  p.  106,  {  ll8.  An  excep- 
tion is  a  clause  in  a  deed  which  withdraws 
from  its  operation  some  part  of  the  thing  grant- 
ed, and  which  would  otherwise  have  passed  to 
the  grantee  under  the  general  description.  The 
part  excepted  is  in  existence  at  the  time  of  the 
grant,  and  remains  in  the  grantor  unaffected 
by  the  conveyance.  A  reservation  is  the  crea- 
tion in  behalf  of  the  grantor  of  a  new  right  is- 
suing out  of  the  thing  granted,  something  which 
did  not  exist  as  an  independent  right  before  the 
grant.  5  Am.  &  Eng.  Enc.  of  Law,  1,  465,  title 
'Deeds' ;  Tiedeman  on  Beal  Property,  i  843. 
But  frequently  the  words  'exception'  and  ^reser- 
vation' are  used  as  synonymous,  and  tbe  term 
'exception'  will  be  held  to  mean  'reservation' 
whenever  it  may  be  necessary  to  effectuate  the 
intention  of  tbe  parties  to  the  instrument" 

[2,  S]  Assuming,  therefore,  that  tbe  use  of 
the  words  "reserving  and  excepting"  In  the 
Studebaker  deed  created  an  ambiguity,  that 
ambiguity  must  be  resolved,  not  by  any  tech- 
nical definition  of  the  words  "reserving  and 
excepting,"  but  by  tbe  nature  of  the  right  or 
thing  reserved  or  excepted.  See,  also,  Delano 
V.  Luedlnghaua,  70  Wash.  673,  127  Pac.  197. 
The  evidence  shows  that,  when  the  bond 
for  a  deed  was  given  by  the  Beeks  to  Pyle, 
the  records  showed  that  the  Beeks,  in  their 
original  deed  of  the  easement  for  a  right  of 
way  to  tbe  railroad  company,  had  reserved 
the  fee  of  the  right  of  way  to  themselves; 
tbe  language  in  that  deed  being: 

"Beserving  always  the  fee  simple  to  said  lands 
and  premises;  it  being  understood  that  the  use 
of  the  land  for  said  railroad  purposes  is  all  that 
is  conveyed  by  this  instrument." 

Studebaker  for  himself  and  the  Pyle  heirs 
accepted  tbe  deed  containing  a  reservation 
and  exception  of  this  right  of  way  in  satis- 
faction of  the  bond  for  a  deed  to  Pyle.  This 
Is  not  a  suit  to  reform  the  deed  to  correspond 
with  the  bond.  Having  accepted  the  deed  In 
satisfaction  of  the  bond  and  permitted  tbe 
bond  to  be  canceled  of  record,  Studebaker 
and  tbe  Pyle  heirs  are  now  In  no  position  to 
Insist  that  the  reservation  was  Improperly  In- 
serted in  the  deed.  Construed  with  reference 
to  tbe  definitions  of  reservation  and  excep- 
tion above  quoted  from  the  Biles  Case,  It 


would  seem  that  the  words  "reserving"  and 
"excepting"  were  both  properly  used.  At  the 
time  the  deed  to  Studebaker  was  made,  the 
railroad  company  was  occupying  tbe  right  of 
way  with  Its  track  and  enjoying  tbe  ease- 
ment therein.  Tbe  deed  of  the  rlgbt  of  way 
having  reserved  to  the  Beeks  the  fee  therein, 
the  reservation  and  exception  in  the  deed  to 
Studebaker  from  tbe  Beeks  should  be  con- 
strued as  a  reservation  of  the  fee  of  tbe  right 
of  way  to  tbe  Beeks  and  an  exception  of  the 
easement  in  the  right  of  way  to  tbe  railroad 
company.  While  there  cannot  be,  with  tech- 
nical correctness,  both  a  reservation  and  an 
exception  of  tbe  same  thing,  as  pointed  out 
In  tbe  Biles  Case,  the  nature  of  the  things 
reserved  and  excepted  In  this  Instance  shows 
that  there  was  a  separate  subject-matter  up- 
on which  each  of  these  terms  could  operate, 
the  reservation  upon  the  fee  of  tbe  right  of 
way  reserved  to  the  Beeks,  tbe  exception  up- 
on the  easement  of  tbe  railroad  company  in 
the  right  of  way  which  had  been  conveyed  to 
the  railroad  company.  It  seems  plain,  there- 
fore, that  when  applied  to  the  subject-matter, 
this  deed  read  In  connection  with  tbe  original 
deed  of  tbe  easement  for  a  rlgbt  of  way  to 
the  railroad  company  and  the  reservation 
therein  of  the  fee  of  this  right  of  way  to  the 
Beeks,  the  deed  to  Studebaker  reserved  also 
tbe  fee  of  the  right  of  way  to  the  Beeks. 

The  case  of  Hall  v.  Wabash  H.  Co.,  133 
Iowa,  714,  110  N.  W.  1039,  presents  a  situa- 
tion closely  parallel  to  that  before  us.  In 
that  case  a  right  of  way  had  been  previously 
deeded  to  the  railroad  company,  and  later  a 
deed  had  been  made  to  another  person  of  the 
entire  tract.  Just  as  in  this  case  tbe  deed  was 
made  from  tbe  Beeks  to  Studebaker.  In  the 
deed  of  the  entire  tract  the  following  lan- 
guage was  used:  "Excepting  the  part  oc- 
cupied by  the  right  of  way  of  the  Iowa  Cen- 
tral Railroad  Company."  In  tbe  case  bere 
there  was  a  reservation  and  exception  of  the 
strip  of  land,  and  for  a  description  reference 
was  made  to  the  original  deed  of  the  right  of 
way  to  the  railroad  company.  The  casein  are 
thus  clearly  analogous.    Tbe  court  said: 

"This  exception  la  clear  and  unequivocal,  and 
no  title  to  the  land  embraced  in  the  right  of  \s  ay 
passed.  She  deeded  all  of  the  40-acre  tract, 
except  the  land  occupied  by  such  right  of  wa.y. 
We  do  not  see  how  an  exception  could  be  more 
definite,  or  how  the  intent  of  the  grantor  could 
be  made  plainer.  The  railroad  company,  then, 
had  a  recorded  deed  of  the  right  of  way.  An 
exception  in  the  grant  of  the  right  of  way  alone 
would  amount  to  nothing,  and,  unless  the  ex- 
ception in  question  withheld  from  tbe  grant  tbr 
strip  of  land  so  occupied,  it  is  meaningless.  It 
was  the  soil  itself  that  was  in  terms  excepted 
from  the  grant,  and  not  merely  the  right  of  way 
The  exception  before  us  is  not  repugnant  to  th« 
grant,  and  must  be  held  valid;  and,  if  it  l>e 
valid,  the  title  to  tbe  land  occupied  as  right  of 
way  remained  in  tbe  grantor,  with  the  like  forcr. 
and  effect  as  if  no  grant  had  been  made." 

This  language  is  directly  applicable  to  the 
situation  bere.  Since  tbe  railroad  company 
was  in  possession  of  the  right  of  way  at  th(> 
time  tbe  deed  was  given  to  Studebaker  und«>f 
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a  prior  recorded  deed,  tbe  reservation  and 
exception  In  tbe  Studebaker  deed  would  be 
meaningless,  nnless  It  was  Intended  to  re- 
serve to  the  Beeks  tbe  title  to  the  soil  Itself, 
and  not  merely  to  except  the  easement  which 
bad  been  granted  to  the  railroad  company. 
Tbe  language  In  the  deed  to  Studebaker  Is 
even  less  capable  of  a  contrary  construction 
than  was  that  in  the  deed  In  the  Ball  Case. 
Tbe  reservation  could  only  refer  to  tbe  title 
to  the  soil  of  tbe  strip  In  question,  even  if 
the  exception  were  held  to  refer  to  tbe  ease- 
ment alone. 

The  case  of  Reynolds  v.  Gaertner,  117 
Mlcb.  632,  76  N.  W.  3,  is  also  a  close  parallel 
to  that  In  band.  In  that  case  a  deed  except- 
ed from  the  premises  conveyed  2.46  acres 
which  formerly  had  been  conveyed  to  a  rail- 
road company  for  use  as  a  right  of  way. 
Tbe  railroad  company,  as  it  seems  subsequent- 
ly, abandoned  tbe  right  of  way.  The  contest 
was  between  the  grantor  and  grantee  in  tbe 
first-mentioned  deed;  both  claiming  title  to 
the  strip  formerly  occupied  by  tbe  railroad 
as  a  right  of  way.  The  court  held  that  tbe 
exception  in  tbe  deed  was  an  exception  of  the 
fee  of  tbe  right  of  way,  not  merely  an  excep- 
tion of  tbe  railroad  company's  easement,  and 
that  tbe  title  to  the  land  so  excepted  never 
passed  to  tbe  grantee.  Here  again  the  lan- 
guage In  the  Studebaker  deed,  in  that  it  both 
reserved  and  excepted  the  right  of  way,  is 
less  capable  of  the  contrary  meaning  than 
that  In  the  deed  involved  In  the  Reynolds 
Case. 

[4]  2.  Tbe  claim  that  tbe  second  deed  from 
tbe  Beeks  to  tbe  railroad  company  convey- 
ing tbe  45.25  acres  conveyed  to  tbe  railroad 
company  the  fee  of  tbe  right  of  way  reserv- 
ed in  their  original  deed  of  the  easement  to 
the  railroad  company  might  be  conceded  were 
It  not  for  tbe  fact  that  it  was  given  upon  an 
express  condition  which  was  never  perform- 
ed. The  evidence  falls  to  show  that  the  rail- 
road company  ever  constructed  or  maintain- 
ed a  depot  on  this  45  acres.  Construing  tbe 
deed  from  the  railroad  company  of  this  45.25- 
acre  tract  back  to  tbe  Beeks,  Instrument  (c). 
In  tbe  light  of  that  drcumstanoe  it  seems 
olear  that  there  was  no  t>asi8  for  a  reserva- 
tion by  the  railroad  company  of  tbe  fee  of 
this  right  of  way.  Tbe  railroad  company 
never  having  performed  tbe  condition  upon 
which  alone  its  right  to  any  part  of  the  fee  of 
this  45-acre  tract  could  rest,  the  deed  from 
tbe  railroad  company  to  the  Beeks,'  instru- 
ment (c),  must  be  construed  as  intended  to 
reinvest  tbe  Beeks  with  all  they  bad  convey- 
ed to  the  railroad  company  in  their  second 
deed,  and  as  reserving  only  what  tbe  railroad 
company  had  received  In  its  original  deed  of 
the  right  of  way,  instrument  (a),  which  was 
nothing  more  than  an  easement  for  tbe  use 
of  tbe  right  of  way  for  railroad  puri)oses; 
the  fee  being  retained  by  the  Beeks.  It  fol- 
lows, therefore,  that  tbe  deed  from  the  rail- 


road company  to  {VNell  of  the  abandoned 
right  of  way,  instrument  (f),  did  not  convey 
tbe  fee  of  that  strip,  since  tbe  railroad  com- 
pany did  not  own  tbe  fee,  and  by  tbe  aban- 
donment of  the  right  of  way  for  railroad  pur- 
poses lost  all  right  to  tbe  strip  In  which  it 
had  nothing  but  an  easement. 

[6]  3.  Tbe  claim  that  the  Identity  of  the 
reserving  clause  In  tbe  deed  from  the  rail- 
road company  to  tbe  Beeks  with  that  In  tbe 
deed  from  tbe  Beeks  to  Studebaker  would 
compel  tbe  same  construction  on  both  deeds, 
thus  carrying  tbe  fee  of  tbe  right  of  way  to 
Studebaker,  would  have  much  force,  were  it 
not  for  tbe  fact  that  the  relation  of  the 
parties  to  tbe  subject-matter  in  the  two  in- 
stances was  dltTerent  As  we  have  pointed 
out,  the  railroad  company  never  bad  any 
claim  to  tbe  fee  of  tbe  strip  of  land  here  in 
question,  except  upon  a  condition  which  It 
never  performed.  Its  deed  to  the  Beeks  was 
obviously  for  the  purpose  of  reinvesting  them 
with  tbe  title  to  the  454cre  tract  because  of 
its  failure  to  perform  the  condition.  On  tbe 
other  hand,  the  Beeks  at  all  times  had  the 
equitable  right  to  the  fee  of  this  strip  be- 
cause of  tbe  nonperformance  of  tbe  condition. 
As  said  in  Delano  v.  Liuedingbaus,  supra: 

"In  each  case  the  equities  of  all  the  parties 
must  be  considered  in  arriving  at  the  intent  of 
the  deed." 

There  was  no  equity  to  sustain  a  reserva- 
tion in  tbe  railroad  company  of  tbe  fee  of 
this  strip.  Studebaker  and  the  Pyle  heirs, 
however,  having  accepted  In  1879  from  tho 
Beeks,  who  bad  tbe  equitable  and,  as  we 
construe  It,  the  legal  title  In  the  fee  of  this 
strip,  a  deed  reserving  it  to  the  Beeks,  In  full 
satisfaction  of  the  bond  for  a  deed  of  the 
donation  claim,  can  at  this  late  day  hardly 
assert  an  equitable  claim  to  this  strip. 

Viewed  in  tbe  light  of  all  of  the  circum- 
stances and  of  tbe  relation  of  the  parties  to 
the  subject-matter,  we  believe  that  tbe  trial 
court  reached  the  correct  result. 

Tbe  Judgment  is  affirmed. 

CROW,  a  J.,  and  60SB1  and  MAIN,  JJn 
concur. 

(SS  Wasb.  141) 

PIERCE  T.  SEATTLE  ELECTRIC  CO.  et  aL 
(No.  11215.) 

(Supreme  C!ourt  of  Washington.    Jan.  5,  1915.) 

L  Appkal  and  Ebrob  (g  835*)— Rkhxarino— ^ 
Questions  Reviewable. 

Where,  pending  appeal  from  an  order  grant- 
ing a  new  trial  on  a  gpecific  ground,  the 
Supreme  Court  in  another  case  reversed  its  pre- 
vious holding  that  in  such  an  appeal  it  would  not 
consider  other  grounds  than  tbe  one  on  which 
tbe  order  was  based,  and  held  that  respondeat 
might  sustain  the  order  by  urging  all  the  grounds 
covered  by  his  motion,  the  fact  that  appellee, 
following  the  old  practice,  and  not  baring  the 
change  called  to  Uie  attention  of  his  counsel, 
argued  only  the  ground  for  a  new  trial,  which 
the  trial  court  sustained,  did  not  preclude  it  on 
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reversal  from  urging  the  other  grounds  spedfled 
for  a  new  trial  on  rehearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  8241-^243;  Dec  Dig.  S 
835.*I 

2,  Dauaoeb  (i  173*)— Pebsonai,  Injury— Evi- 
dence. 

In  an  action  for  injaries,  evidence  that,  be- 
fore plaintiff's  injury,  she  was  doing  a  profitable 
buaineas  selling  hair  goods,  and  that  she  contem- 
plated and  was  about  to  take  advantage  of  what 
she  considered  was  a  good  opportunity  to  estab- 
lish a  hairdressing  business  in  the  city,  was  com- 
petent to  show  loss  of  earning  capacity  and  was 
not  objectionable  as  an  attempt  to  recover  an- 
ticipated profits. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §S  490-492,  501 ;  Dec.  Dig.  $  173.*] 
8.  Witnesses  (§  SGe*)— Impkachment— FotJH- 

DATION— KEDIRECT  EXAMINATION. 

Where  plaintiff,  to  lay  a  foundation  for  im- 
peachment, asked  a  witness  for  defendant  con- 
cerning a  specific  conversation  with  plaintiff, 
and  the  witness  denied  ever  having  had  such  a 
conversation,  the  court  properly  refused  to  per- 
mit defendant  on  redirect  examination  to  show 
by  the  witness  the  whole  conversation  which 
she  claimed  she  had ;  such  evidence  being  prop- 
er only  after  impeaching  evidence  had  been  in- 
troduced, in  the  absence  of  any  claim  that  the 
witness  would  not  then  be  available. 

[Kd.  Note.— For  other  cases,  see   Witnesses, 
Cent  Dig.  H  12«1-1204;  Dec.  Dig.  §  396.*] 
4.  Tbial  (§  296*)- iNSTBDCTioNS  Cubed  bt 

Otuebs. 

Where  the  only  qnestion  for  the  jury  with 
reference  to  the  validity  of  an  alleged  release  was 
whether  its  execution  and  delivery  bad  been  in- 
duced by  fraud,  and  on  that  issue  the  jury  were 
specifically  instructed  that  the  burden  of  proof 
was  on  plaintiff,  defendant  was  not  prejudiced 
by  a  general  instruction  defining  the  issues  and 
charging  that  the  burden  of  proving  affirmative 
defenses  was  on  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.^JS  706-713,  716.  716,  718;    Dec  Dig.   { 

6.  REI.BASB  (f  68*)— Fraud — ^Misbefbeberta- 

TioNs— Question  fobJubt. 

Whether  a  release  of  damages  for  injuries 
executed  by  plaintiff  to  defendant  was  obtained 
from  her  by  fraudulent  representations  held  for 
the  jury. 

[Kd.  Note. — For  other  cases,  see  Release,  Cent. 
Dig.  H  100-U4;   Dec.  Dig.  i  58.*] 

En  Banc.  On  rehearing.  Reversed  and 
remanded,  with  Instructions. 

For  former  opinion,  see  78  Wasli.  167,  138 
Pac.  666. 

CROW,  C.  J.  A  rehearing  has  been  grant- 
ed In  this  case,  but  a  restatement  of  the  is- 
sues and  facts  Is  unnecessary.  The  questions 
considered  on  the  former  bearing  were:  (1) 
Whether  the  facts  were  sufficient  to  sustain 
the  verdict;  and  (2)  whether  the  verdict.  If 
allowed  to  stand,  i^ould  be  reduced.  Our 
decision  was  against  defendant's  contention 
on  both  of  these  propositions.  Pierce  v.  Se- 
atUe  Electric  Co.,  78  Wash.  167, 138  Pac  666. 
To  these  rulings  w«  now  adhere. 

The  plalntifr  has  appealed  from 'an  order 
granting  a  nev  trial,  and  the  defendant 
baa  appealed  firom  an  order  denying  Its 
motion    for   Judgment   notwithstanding   the 


verdict  Both  parties  having  appealed,  we 
will  avoid  confusion  by  alluding  to  them 
as  plalntifr  and  defendant  The  questlonB 
to  be  decided  at  this  time  are:  (1)  Wheth- 
er .we  will  consider  additional  assignments 
of  error  now  presented  for  the  first  time 
by  the  defendant  in  support  of  its  mo- 
tion for  a  new  trial;  and  (2)  if  so,  whether 
such  additional  assignments  disclose  error 
of  law  sufficient  to  necessitate  a  new  trial. 

[1]  While  the  appeal  in  this  case  was  pend- 
ing, this  court  in  Rochester  v.  Seattle,  Rentom 
&  Southern  R.  Co.,  75  Wash.  659,  135  Pac. 
209,  announced  a  new  rule  of  practice,  hold- 
ing that  where  a  new  trial  had  been  granted 
upon  some  specific  ground,  and  the  adverse 
party  had  appealed,  the  respondent  might 
sustain  the  order  by  urging  all  the  grounds 
covered  by  his  motion,  so  that  he  wx>uld  not 
thereafter  be  put  to  the  necessity  of  further 
proceedings  in  the  court  below,  or  another 
appeal  upon  the  same  record.    We  there  said: 

"The  correct  rule  of  practice  is  now  announc- 
ed to  be  that  where,  upon  the  consideration  of 
a  motion  for  a  new  trial,  the  trial  court  enters 
an  order  granting  a  motion  upon  a  specific 
ground  or  for  a  specific  reason  stated,  and  the 
adverse  party  appeals,  the  party  seeking  to  sus- 
tain the  order  may  urge  in  this  court  all  the 
grounds  which  were  covered  by  his  motion,  and 
is  not  limited  to  the  specific  ground  or  reason 
upon  which  the  trial  court  based  the  order.  A 
second  appeal  will  not  be  entertained.  How- 
ever, to  apply  this  rule  to  the  present  case  would 
be  unjust,  since  the  practice  here  followed  is  in 
accordance  with  the  orevious  holdings  of  tUs 
court  We  will  therefore  consider  this  case  up- 
on its  merits." 

Our  decision  in  that  case  was  handed  down 
on  October  2, 1913.  This  case  was  first  heard 
in  this  court  on  November  6,  1913,  and  was 
decided  on  February  16,  1914.  PlainUtf  in- 
sists that  defendant  should  not  be  permitted 
to  present  additional  assignments,  as  it  had 
notice  of  the  change  In  our  rule  of  practice 
in  ample  time  to  act  under  it  before  or  at 
the  time  of  the  original  argument,  or  while 
the  case  was  being  considered  by  this  court; 
that  having  faUed  to  do  so,  and  having  al- 
lowed an  opinion  to  be  filed,  it  cannot  raise 
new  questions  by  petition  for  rehearing  or 
upon  rehearing.  Defendant  proceeded  in 
strict  accord  with  the  settled  practice  as  it 
existed  prior  to  the  decision  in  the  Rochester 
Case.  Counsel  for  the  defendant  frankly  say 
that  the  decision  had  not  been  called  to  their 
attention  at  the  time  this  case  was  first 
argued. 

We  are  not  disposed  to  make  technical  ap- 
plication of  any  rule  which  does  not  touch 
the  substantive  law  of  a  case,  especially 
where  it  has  been  so  recently  announced  and 
there  is  no  showing  of  bad  faith.  To  bind  a 
litigant  in  a  given  case  where  the  court  in  the 
same,  case  overlooked  the  fact  that  Its  chang- 
ed practice  might  apply  might  operate  as  a 
denial  of  Justice.  We  would  arblti;p.rU7  cut 
off  a  right  which  an  appellant  had  at  the 
time  his  appeal  was  taken.    It  is  no  answer 
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to  say  that  defendant  did  not  urge  Its  right 
In  Its  former  brief  or  by  a  supplemental  brief. 
It  was  not  bound  to  do  so,  and  is  entitled  to 
be  beard  now,  unless  we  are  prepared  to 
hold  that  It  is  fatal  to  a  litigant  to  assume 
that  the  court  will  decide  in  its  favor  upon 
the  question  that  is  before  the  court  This 
would  be  to  say  that  appeals  are  not  prose- 
cuted with  an  earnest  belief  that  the  court 
wUl  decide  In  favor  of  the  appellant  There 
may  be  some  such  appeals.  If  so,  they  are 
the  exception  and  not  the  rule.  The  object 
of  all  lawsuits  is  to  arrive  at  the  ultimate 
truth  and  do  Justice.  Rules  are  made  to  pro- 
mote Justice,  not  to  defeat  it  Nor  do  we 
think  that  the  right  to  be  heard  should  be 
denied  under  the  many  decisions  cited,  hold- 
ing that  the  court  will  not  consider  matters 
urged  for  the  first  time  on  petition  for  re- 
hearing. To  so  hold  would  be  to  sby  that  the 
other  grounds  of  the  motion  for  a  new  trial 
should  have  been  argued  In  the  defendant's 
brief,  when,  under  the  rule  as  it  existed  at 
the  time  the  brief  was  prepared,  we  would  not 
have  considered  them.  PlaintlfTs  objection 
to  hearing  the  additional  assignments  of  error 
now  predicated  upon  the  grounds  of  the  mo- 
tion for  a  new  trial,  not  considered  or  im- 
pliedly overruled  by  the  court  below,  is  over- 
ruled. 

[2]  Plaintiff,  as  a  witness  in  her  own  be- 
half, was  interrogated  and  testified  In  part 
as  follows : 

"Q.  What  business  were  you  in  in  Colorado? 
A.  I  had  a  bairdressing  establishment  Q.  For 
how  long  a  time  did  you  conduct  a  bairdressing 
establishment?  A.  About  four  years.  Mr. 
Falknor:  I  object  to  that  as  immaterial.  By 
the  Court:  She  has  not  been  in  that  business 
for  a  great  many  years,  has  she?  Mr.  Griflin: 
No,  but  we  will  prove  she  was  intending  to  go 
into  that  business  here,  and  would  have  done  so 
if  she  hadn't  been  injured.  By  the  Court:  I 
think  it  is  so  remote,  as  to  what  her  business 
would  have  been  at  the  time,  she  could  hardly 
testify  what  she  might  do  here.  She  was  not 
familiar  with  conditions  here.  A.  I  was  selling 
goods  here.  Q.  Is  that  a  profitable  business? 
A.  Very.  Q.  Before  you  were  injured,  were  you 
intending  to  go  into  that  business?  Mr.  Falk- 
nor: I  object  to  that  as  too  remote  and  specula- 
tive. By  the  Court:  She  may  go  that  far— state 
what  she  Intended  to  do.  A.  I  was  going  to 
open  up  a  place  on  Third  avenue.  I  had  Messrs. 
West  &  Wheeler  looking  for  a  location  for  me, 
and  I  was  out  selling  goods.  Q.  You  were  out 
selling  the  g>iods — bairdressing  goods?  A.  Xes, 
hair  goods.  Q.  And  you  investigated  what  op- 
portunities there  were  here  in  Seattle  for  a  bair- 
dressing business?  A.  Tes.  Q.  What  were 
they?    A.  Very  good;    never  better." 

Defendant  contends  that  this  evidence  was 
Incompetent  and  prejudicial;  the  substance 
of  its  argument  being  that  it  amounted  to  a 
claim  of  damages  for  loss  of  profits  in  a  con- 
templated business,  and  that  loss  of  such 
profits  cannot  be  shown  as  an  element  of 
damage.  In  support  of  this  position  defend- 
ant cites  Kirk  v.  Seattle  Electric  Co.,  58 
Wash.  283,  108  Pac.  604,  31  h.  R.  A.  (N.  S.) 
991,  North  Star  Trading  Co.  v.  Alaska  Yukon 
Pacific  Exposition,  68  W^h.  467,  123  Pac. 
605,  and  Webster  y.  Beau,  77  Wash.  444.  137 


Pac.  1013,  51  li.  B.  A.  (N.  S.)  81,  decided  by 
this  court,  with  additional  authorities  from 
other  states.  To  the  principle  announced  in 
these  cases,  plaintiff  takes  no  exception ;  her 
position  being  that  no  evidence  showing  the 
value  or  extent  of  anticipated  profits  was  of- 
fered or  admitted.  She  insists  that  the  evi- 
dence of  which  defendant  complains  was  com- 
petent and  admissible,  not  as  a  measure  of 
damages  for  loss  of  profits,  but  as  one  of  the 
elements  entering  into  her  principal  case, 
which,  taken  in  connection  with  other  evi- 
dence, had  a  tendency  to  show  a  loss  of  abil- 
ity to  work  or  transact  business,  and  there- 
fore a  resulting  loss  of  earning  capacity. 
The  evidence  was  competent  as  tending  to 
show  a  loss  of  earning  capacity,  and,  as  no 
specific  statement  was  made  of  any  specific 
amount  of  anticipated  ift'oflts  which  plaintiff 
claimed  she  had  lost,  we  fall  to  understand 
how  the  defendant  was  Injured  or  prejudiced. 

[3]  Mrs.  Brier,  a  witness  for  defendant 
mentioned  In  our  first  opinion,  during  her 
examination  In  chief  testified  to  her  recollec- 
tion of  what  occurred  at  the  time  of  the  al- 
leged settlement  between  plaintiff  and  de- 
fendant I  the  effect  of  her  testimony  being  to 
show  that  the  settlement  was  made  in  good 
faith  and  that  no  fraud  was  practiced  by 
the  defendant's  agents.  On  her  cross-ex- 
amination counsel  for  plaintiff  sought  to  lay 
the  foundation  for  her  impetichment.  With 
this  purpose  In  view  he  asked  her  If  she  did 
not  have  a  conversation  with  plaintiff  in  the 
presence  of  plaintiff's  daughter,  in  which  she 
(the  witness)  told  Mrs.  Pierce  "that  she  (Mrs. 
Pierce)  had  all  the  best  of  them  because  they 
agreed  to  get  her  well  in  two  weeks."  Mrs. 
Brier  answered: 

"A.  I  beg  your  pardon.  Nothing  was  ever 
said — let  me  tell  what  was  said  at  that  conversa- 
tion—  A.  I  don't  like  to  tell  the  conversation 
that  passed.  Mr.  GriSin:  I  am  laying  the  foun- 
dation for  an  impeaching  question.  Q.  Didn't 
yon  say,  the  last  time  that  you  were  at  Mrs. 
Pierce's  bouse,'  in  effect  this,  in  the  presence  of 
Mrs.  Pierce  and  her  daughter  Margaret:  'You 
have  all  the  best  of  them  because  they  promised 
to  get  you  well  in  two  weeks,  and  yoa  signed 
that  paper,  and  you  didn't  know  what  you  were 
signing'?  A.  I  beg  your  pardon;  I  never  said 
such  a  word ;  and  the  conversation — if  you  want 
me  to  say,  I  will  tell  you  the  conversation 
that  passed  between  us,  which  I  don't  like  to 
do." 

On  redirect  examination,  defendant's  coun- 
sel asked  Mrs.  Brier  to  detail  the  conversa- 
tion as  she  remembered  It.  To  this  counsel 
for  plaintiff  objected,  saying: 

"I  simply  laid  the  foundation  for  an  impeach- 
ing question  when  I  got  Mrs.  Pierce  on  the 
stand  and  her  daughter ;  that  is  the  reason.  In 
fairness  I  asked  the  witness  if  such  a  conversa- 
tion didn't  occur,  and  she  said  no  such  conver- 
sation took  place.  She  denied  any  such  conver- 
sation took  place,  and  that  settles  it.  If  she 
admitted  a  portion  of  it  took  place,  or  some  such 
conversation  took  place,  then  Mr.  Falknor  could 
inquire,  but  not  when  she  denies  it" 

This  objection  was  sustained,  and  upon 
this  ruling  of  the  trial  court  the  defendant 
now  predicates  one  of  Its  additional  assign- 
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ments  of  error,  contending  that  Mrs.  Brier 
on  her  redirect  examination  should  have  been 
permitted  to  state  -  the  full  conversation,  to 
which  her  attention  had  been  directed  by 
the  impeaching  question.  The  record  shows 
that  the  cross-examination  above  set  forth 
was  the  first  instance  in  which  the  alleged 
conversation  was  mentioned  during  the  prog- 
ress of  the  trial.  No  testimony  bad  there- 
tofore Been  given  by  plaintiff  or  any  other 
witness  relative  to  the  supposed  conversation. 
Mrs.  Brier  denied  having  made  any  state- 
ment such  as  was  suggested  to  her  by  the 
impeaching  question.  At  that  time  no  con- 
versation calling  for  an  explanation  had  been 
given  in  evidence.  After  the  defendant  rest- 
ed, the  plaintiff  and  her  daughter  were  re- 
called In  rebuttal,  and  testified  on  this  sub- 
ject. Their  testimony  was  in  substance  the 
same;  plaintiff's  evidence  being  as  follows: 
"Q.  Ton  know  Mrs.  Brier,  do  you?  A.  I  do. 
Q.  How  close  to  where  you  live  does  Mrs.  Brier 
live?  A.  She  lives  in  the  same  block.  Q.  I 
want  to  ask  you  whether  or  not  Mrs.  Brier  said 
to  yoQ,  in  the  presence  of  Margaret,  at  the  last 
time  or  aI>out  the  last  time  that  she  was  at  your 
houBe,  'Tou  have  all  the  best  of  them  because 
they  promised  to  get  you  well  in  two  weeks'? 
A.  She  did.  Q.  'And  you  signed  that  paper  and 
did  not  Icnow  what  you  were  signing?'  A.  That 
is  what  she  said;  she  told  me,  she  said,  'You 
didn't  know  what  you  were  signing;'  and  she 
said :  'Tou  have  the  best  of  them.  They  have 
got  themselves  in  trouble,  and  they  know  it.' " 

This  testimony,  given  by  the  respective 
witnesses,  had  a  bearing,  not  only  on  the 
issue  whether  the  settlement  had  been  made 
in  good  faith,  but  also  went  to  the  credibility 
of  Mrs.  Brier.  Had  the  plaintiff  and  her 
daughter  not  been  recalled  as  Impeaching 
witnesses  to  testify  to  this  alleged  conversa- 
tion, there  would  have  been  nothing  in  the 
record  tending  to  contradict  or  impeach  Mrs. 
Brier.  While,  in  the  exercise  of  his  discre- 
tion, it  might  have  been  proper  for  the  trial 
Judge  to  have  permitted  Mrs.  Brier  on  her 
redirect  examination  to  give  her  version  of 
the  conversation  mentioned  in  the  impeaching 
question,  there  was  no  real  necessity  for 
pursuing  such  a  course  at  that  time,  as  Mrs. 
Brier  could  have  been  recalled  to  give  her 
version  of  the  conversation  after  plaintiff 
and  her  daughter  had  testified  as  impeaching 
witnesses.  There  is  no  suggestion  that  de- 
fendant was  unable  to  recall  her.  Having 
tailed  to  do  so,  defendant  is  In  no  position 
to  predicate  error  upon  the  ruling  whereby 
the  trial  Judge  excluded  the  redirect  exami- 
nation. In  Southern  Ry.  Co.  v.  Stewart,  141 
Ky.  270,  132  S.  W.  435,  a  case  cited  by  de- 
fendant, the  court  in  the  course  of  its  opin- 
ion said: 

"As  the  impeached  witness  may,  as  it  is  point- 
ed out  in  the  Queen's  Case,  supra,  leave  the 
scene  of  the  trial,  and  cannot  then  be  intro- 
duced, we  conclude  that  it  is  always  proper  to 
permit  him,  on  re-ezamination,  while  on  the 
stand,  to  explain  the  supposed  contradictor; 
statement.  On  the  other  hand,  as  the  impeaching 
witness  may  not  be  Introduced  at  all,  and  there 
may  be,  therefore,  no  necessity  for  explanation, 
we  conclude  that  the  impeached  witness  may 


be  recalled  and  then  given  an  opportunity  to 
explain.  In  other  words,  the  impeached  wit- 
ness at  one  stage  of  the  proceedings  or  another 
should  always  be  given  an  opportunity  to  ex- 
plain the  supposed  contradictory  statement." 

After  the  plaintiff  and  her  daughter  had. 
been  recalled,  and  had  given  their  testimony 
relative  to  this  conversation,  bad  the  defend- 
ant then  recalled  Mrs.  Brier  to  give  her  ver- 
sion of  the  conversation,  and  had  the  trial 
court  at  that  time  rejected  her  evidence,  we 
would  hold  that  prejudicial  error  was  com- 
mitted ;  but  to  .bold  on  the  record  before  us 
that  the  case  should  be  reversed,  the  defend- 
ant having  made  no  effort  to  recall  Mrs. 
Brier,  would  be  the  declaration  of  a  more 
technical  rule  than  we  should  announce,  in 
the  absence  of  any  showing  that  for  some 
sufficient  reason  Mrs.  Brier  could  not  liave 
been  recalled. 

[4]  The  trial  Judge,  when  defining  the  is- 
sues, instructed  the  Jury  in  a  general  way 
that  the  burden  of  proving  the  affirmative 
defenses  was  upon  the  defendant  One  of 
these  defenses  was  the  execution  of  a  re- 
lease which  plaintiff  contends  was  obtained 
by  certain  fraudulent  representations  as  to 
the  extent  of  her  injuries,  and  the  probable 
duration  of  her  disability.  Thereafter  the 
court  fully  instructed  as  to  this  defense, 
announcing  the  rule  that  the  burden  of  over- 
coming defendant's  prima  facte  case  by  evi- 
dence "clear,  strong,  satisfactory,  and  con- 
vincing" was  Imposed  upon  the  plaintlfls 
We  have  held  in  a  line  of  cases  too  numer- 
ous to  require  citation  that  we  will  not  re- 
verse a  case  because  of  some  technical  error 
in  the  giving  of  instructions,  when  it  is  ap- 
parent from  the  entire  record  that  the  Jury 
could  not  have  been  misled.  The  only  ques- 
tion for  the  jury  on  the  issue  involved  was 
whether  the  execution  and  delivery  of  the 
release  had  been  induced  by  fraud,  and  <mi 
this  issue  they  were  so  specifically  instructed 
that  the  burden  was  on  the  plaintiff  that  we 
are  unable  to  conclude  the  Jury  were  misled 
by  the  general  instruction  above  mentioned. 

[f]  The  defendant  contends  that  the  trial 
court  erred  in  submitting  the  question  at 
fraudulent  misrepresentations  to  the  Jury  for 
the  two  reasons:  First,  that  the  whole  rec- 
ord shows  that  the  alleged  representations 
of  the  claim  agent  and  the  company's  doctor, 
to  the  effect  that  plaintiff  would  probably 
recover  in  about  two  weeks,  was  no  more 
than  an  expression  of  opinion;  and,  second, 
that  plaintiff's  own  physician.  Dr.  Snow,  had 
told  her  that  her  recovery  might  be  delayed 
for  a  considerable  period  of  time.  If  the 
representations  as  to  time  of  recovery  stood 
alone,  defendant's  contention  would  have 
some  merit;  but  when  such  representations 
are  considered  In  connection  with  the  fact 
that  plaintiff  and  her  daughter  testified  that 
the  release  was  signed  under  the  mistaken 
notion  that  it  was  only  a  receipt  for  ttie  mon- 
ey then  paid,  and  that  the  sum  so  paid  would 
be  treated  as  a  payment  on  account  in  the 
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event  that  her  Injariee  proved  pennanent,  and 
the  further  fact  that  there  was  some  doubt 
as  to  whether  the  one  alleged  to  be  plain- 
tiff's family  physician  really  sustained  that 
^relation,  It  becomes  apparent  that  this  case 
'is  not  controlled  by  the  rule  announced  In 
Nath  V.  O.  R.  ft  N.  Co.,  72  Wash.  664,  131 
Pac  251.  Dr.  Snow  was  called  In  March  and 
attended  plaintiff  about  three  times,  or  until 
he  learned  that  she  was  being  treated  by  Dr. 
Willis,  the  defendant's  physician.  Dr.  Snow 
then  withdrew  and  did  not  see  plaintiff  until 
July.  To  hold,  under  such  circumstances, 
that  she  was  bound  by  the  opinion  of  Dr. 
Snow  to  the  exclusion  of  that  of  'Dr.  Willis, 
and  to  so  hold  as  a  matter  of  law,  would 
be  unjust  The  mere  fact  that  plalntlfTs 
testimony  might  seem  improbable  would  not 
warrant  us  in  withdrawing  a  disputed  quesr 
tlon  of  fact  from  the  Jury. 

The  order  of  the  lower  court  granting  a 
new  trial  Is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  enter  Judgment 
upon  the  verdict  of  the  Jury. 

ELLIS,  GOSE,  PAKEER.  MAIN,  and 
MORRIS,  JJ.,  concur. 


(83  Wash.  212) 

NORTH  IDAHO  GRAIN  CO.,  Ltmlted.  r. 
CALLISON.    (No.  12028.) 

.  (Supreme  Court  of  Washington.    Jan.  6,  1916.) 

1,  SaUS  (§  61*)— COWSTBUCTION  or  CONTKAOT 
— EXECUTOBT  OB  EXBCUTCD  CONTBACT. 

Whether  a  contract  of  sale  is  executed  or 
executory  depends  upon  the  intention  of  the 
parties,  and  must  be  determined  by  its  terms, 
the  condition  and  sitaation  of  the  property,  and 
the  circufflBtances  surrounding  the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  162-170 ;   Dec.  Dig.  |  61.*] 

2.  Salks    (f    109*)  —  PxarOBXASCK  —  PAS8IKO 
TrnJt— "Saij:." 

In  a  completed  "sale,"'  the  title  to  the 
thing  sold  passes  to  the  purchaser;  there  is  a 
transmutation  of  property  from  one  to  another 
in  consideration  of  some  price  or  recompense  in 
value. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  616-523 ;   Dec.  Dig.  {  199.* 

For  other  definitions,  see  Words  and  Phrases, 
Blrst  and  Second  Series,  Sale.] 

8.  Saij:8   (I  214*)— ExEcrmcD  Sauk  — Exist- 

BNCB  aw  Abticle  Sold. 

There  can  be  no  valid  executed  sale  unless 
the  thing  sold  has  either  an  actual  or  potential 
existence  at  the  time  of  the  sale ;  unless  it  ac- 
tually exists  and  is  in  the  possession  or  under 
the  control  of  the  seller,  or  comes  out  of  some- 
thing in  his  possession  or  control  as  growing 
crops,  goods  in  process  of  manufacture,  etc. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  iS  671-673;   Dec.  Dig.  {  214.*] 

4.  Sales  (§  61*)— Conotbuction  of  ConTBAor 

— Bxecutobt  Sale. 

A  contract  for  the  sale  of  hay  not  then  in 
possession  of  the  seller,  but  to  be  acquired  by 
nlm,  was  prima  facie  an  executory  contract  of 
sale. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  162-170;   Dec:  Dig.  {  61.*] 


6.  Sales  (}  214*)  — Pebfobmano— PAssiira 

TrTLB— Settino  Apabt. 

The  title  to  hay  sold  hy  one  not  in  posses- 
sion, but  who  was  to  buy  it  to  fin  his  contract^ 
would  not  pass  until  the  seller,  after  acquiring 
it,  did  some  act  appropriating  it  to  the  con- 
tract, such  as  piling  it  away  or  setting  It  apart 
pendmg  the  shipment 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  671-673 ;   Dec.  Dig.  {  214.*] 

6.  Sales  (8  218%*)- Action  fob  Pbicb— Stw- 
ficienot  of  Evidence— SsiTiNa  Apabt. 

Evidence  In  an  action  for  the  price  of  Iiay 
sold,  htld  not  sufficient  to  show  that  the  seller, 
on  acquiring  it  to  fill  bis  contract,  received  ana 
separately  piled  any  specific  lot  of  hay  to  b« 
held  for  delivery  under  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  686,  587  ;   Dec.  Dig.  {  218V^.*] 

7.  Sales  ({  345*)— AcnoH  fob  Pbiob- Gokoi- 

TIONS    PBECEDENT. 

A  seller  cannot  sue  for  the  purchase  price  of 
goods  sold  unless,  at  the  time  the  contract  calls 
for  delivery  or  at  the  time  when  he  should  de- 
liver, he  bas-the  goods  and  is  ready  and  able  to 
deliver  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  (3ent. 
Dig.  a  956-961 ;  Dec.  Dig.  {  345.*] 

8.  Sales  (I  61*)— Constbuction  of  C5ontbac« 
— ^Bdteb's  Direction  to  Insitbb. 

A  buyer's  direction  to  the  seller  to  insure, 
given  when  he  believed  that  the  seller  had  pur- 
chased hay  and  specifically  set  it  apart  for  de- 
livery, when  in  uct  it  was  part  of  a  common 
mass  out  of  which  the  seller  was  to  deliver  up- 
on call,  was  merely  a  circumstance  bearing  on 
whether  the  contract  was  an  executed  or  an  ex* 
ecutory  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  162-170;   Dec.  Dig.  |  61.*1 

0.  Appeal  and  Ebbob  (S  171*)  —  Review — 

Theobv  of  Case. 

A  buyer,  suing  for  the  purchase  price  on 
the  Aeory  of  a  sale  and  a  holding  of  a  specific 
lot  for  delivery,  could  not  on  appeal,  adopt  the 
theory  of  an  executory  sale. 

[Ed.  Note.>— For  other  cases,  see  Appeal  and 
Error,  (Sent  Dig.  IS  1053^1063,  1066,  1067, 
1161-1165;   Dec  Dig.  f  171.*] 

Department  1.  Appeal  from  Superior 
Court,  Cheballs  County;  Mason  Irwin,  Judge. 

Action  by  the  North  Idaho  Grain  Company, 
Limited,  against  I.  P.  Callisoh,  doing  business 
as  the  Chehalis  Produce  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed,  with  instructions  to  dismiss. 

John  O.  Hogan  and  A.  B.  Graham,  both  of 
Aberdeen,  for  appellant  Bridges  *  Bruener, 
of  Aberdeen,  tor  respondent 

CHADWICK,  J.  Plaintiff  lm>uglit  this  ac- 
tion to  recover  the  balance  of  the  purcbaae 
price  due  under  a  contract  for  the  sale  of 
200  tons  of  Na  1  timothy  hay.  Plaintiff  was 
a  wholesale  dealer  In  bay  at  various  points 
In  the  state  of  Idaho,  and  defendant  is  a 
dealer  In  the  same  commodity  at  Aberdeen 
In  this  state. 

The  contract  of  the  parties  la  evidenced  by 
correspondence,  the  offer  and  acceptance  be- 
ing as  follows: 

"Sept  2,  1910. 

"North  Idaho  Grain  Co.,  Deary.  Idaho— Gen- 
tlemen: Replying  to  your  letter  of  the  27th,  ws 
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Trill  take  200  tons  of  number  one  timothy  at 
$20.75  f.  o.  b.  pointa  between  Falonse  and  St. 
Mariea  on  the  W.  I.  &  M.  Boad.    Pleaae  wire 
acceptance  of  this  order. 
"Yours  very  truly, 

"[Signed]    Gbehalia  Prodoce  Co., 

"By  I.  P.  Calliaon." 

"Deary,  Idaho,  Sept  6. 
"Chehalia  Produce  Oo.,  Aberdeen.    Accept  of- 
fer two  hundred  tooa  timothy,  yonra  second. 
"[Signed]    North  Idaho  Grain  Co." 

The  telegram  accepting  defendant's  offer 
was  followed  by  a  letter  of  even  date  as 
follows: 

"Measrs:  We  wired  you  as  follows:  'Accent 
offer  two  hundred  tons  timothy.  Yours  secona.' 
This  telegram  was  in  reply  to  your  letter  of 
the  2d  inst.,  and  covers  200  tons  of  No.  1  tim- 
othy at  a  uniform  price  of  $20.75  f .  o.  b.  pointa 
on  the  Washington,  Idaho  &  Montana  Ry.  tak- 
ing the  Palouae  rate,  viz.,  $3.86  per  ton  to  coast 
terminals.  These  shipments  will  come  to  you 
from  Palouse,  Wellealey,  Potlatdi,  Harvard  an4 
Deary,  possibly  Princeton. 

"We  were  genuinely  pleased  to  receive  thig 
order  and  as  soon  as  you  give  us  shipping  in- 
atructions,  we  will  begin  loading.  All  of  these 
shipments  must  come  via  the  Washington,  Idaho 
&  Montana  and  the  Chicago,  Milwaukee  ft  Puget 
Sound  and  will  be  so  routed  and  loaded  into 
Milwaukee  cars. 

"Awaiting  your  instructions,  and  assuring  yon 
that  we  will  give  your  orders  prompt  atteutioUj 
we  are, 

"Yours  very  truly, 

"[Signed]    North  Idaho  Grain  Co.,  Ltd., 

"By  F.  O.  McGowan." 

To  which  defendant  made  reply  as  follows: 
"Gentlemen:  We  are  in  receipt  of  your  letter 
of  the  5th  confirming  sale  to  us  of  200  tons  of 
nnmber  one  timothy  at  $20.75  f.  o.  b.  points  on 
the  W.  I.  &  M.  Road  taking  the  same  rate  af 
Palouse.  Just  at  the  moment  we  are  flooded 
with  hay  but  will  be  able  to  hand  you  shipping 
instructions  on  a  part  of  the  order  in  a  few 
days. 

"Yours  very  truly, 

"[Signed]    Chehalia    Produce    Co., 

"By  I.  P.  Calliaon." 

After  the  c<mtract  was  entered  Into  defend- 
ant wrote  to  respondent  tliat  he  had  found 
that  he  could  not  ship  the  hay  to  Grays  Har- 
bor withont  transferring  it  at  Tacoma  from 
the  Milwaukee  Railroad  to  the  Northern  Pa- 
cific Railroad,  wbidi  wonld  Involve  a  cost 
of  50  cents  extra,  and  that  there  would  be 
more  delay  in  shipping  the  taay  tban  he  ex- 
pected.   Plaintiff  responded: 

"We  will  send  yon  warehouse  receipta  attach- 
ed to  a  draft  for  00%  of  the  L  o.  b.  value  if 
this  will  be  satisfactory  to  you  and  will  ship 
out  as  per  your  instructions." 

Pending  an  answer,  plaintiff  wrote  to  de- 
fendant, saying: 

"We  will  be  willing  to  keep  the  hay  in  our 
warehouse  without  storage  charges  until  ninety 
days  after  the  date  of  contract.  If  it  cannot  be 
moved  at  that  time  we  will  conaider  extending 
free  storage  until  January  1st.  lite  matter  of 
interest,  however,  is  a  considerable  item  to  small 
shippers  like  ourselves  and  inasmuch  as  you 
have  not  accepted  our  suggestion  that  we  draw 
on  you  through  your  bankers  for  ninety  per 
cent  of  the  selling  price,  we  offer  the  following 
method  of  handling  it,  viz.,  we  will  charge  yon 
on  ninety  per  cent  of  the  total  hay  sold,  inter- 
est at  the  rate  of  eight  per  cent  and  will  Include 
this  interest  in  the  invoice  when  hay  la  ordered 
out.    This  of  courae  to  be  in  addition  to  the  I 


insurance  which  we  are  continuing  on  the  hay. 
Although  you  have  not  advised  us  to  do  this  we 
have  deemed  that  yon  would  want  this  protect 
tion.  We  trust  you  will  find  these  suggestions 
in  order  and  remain, 
"Yours  very  truly, 

"North  Idaho  Grain  Co., 
"By  F.  C.  McGowan,  BL" 

On  November  7th  defendant  wrote  to  plain- 
till  as  follows: 

"Referring  again  to  your  letter  of  the  Uth, 
in  regard  to  our  contract  with  you,  we  t>eg  to 
submit  the  following  arrangements: 

"We  will  pay  you  8%  interest  on  90%  of  the 
amount  of  the  purchase  price  of  the  hay,  inter- 
est to  be  computed  from  the  Ist  day  of  Novem- 
ber, up  to  the  date  of  the  date  of  the  shipment 
of  each  car. 

"Insurance  up  to  $3,500.00  ia  to  be  carried  1^ 
you  for'  us,  at  the  rate  of  80  cents  per  $100.00, 
dating  from  November  1st  and  expiring  as  the 
hay  is  8hipi>ed,  this  insurance  to  be  charged  to  u& 

"We  are  to  have  free  storage  on  the  hay  up 
to  March  1st,  and  to  pay  storage  at  the  rate  oi 
10  cents  per  ton  per  month  on  all  hay  carried 
beyond  that  date. 

"The  interest,  insurance  and  accrued  storage 
on  each  car  of  nay  is  to  be  included  in  your  in- 
voice as  the  hay  is  shipped  out, 

"We  are  asking  free  storage  on  account  of  the 
fact  that  the  hay  was  bought  by  us  through  a 
misunderstanding  of  the  freight  arrangementa 
over  the  Milwaukee  Boad.  Since  this  purchase 
we  have  withdrawn  from  your  territory  and 
have  made  no  effort  to  purchase  hay  up  ,tbat 
line.  As  a  result  you  have  no  doubt  been  able 
to  secure  hay  to  fill  the  order  at  a  very  favorable 
figure. 

"Yours  truly,      Chehalia  Produce  Co., 

"By  I.  P.  C." 

On  the  10th  of  November  plaintiff  replied: 

"We  have  your  letter  of  the  7th  and  note 
what  you  say  about  our  having  been  able  t? 
purchase  tlie  hay  at  a  very  favorable  figure. 
We  wish  that  this  might  have  been  tha  case,  but 
unfortunately  we  expected  you  to  give  shipping 
orders  at  once  on  this  purchase,  and  we  there- 
fore proceeded  at  once  to  buy  sufficient  to  cover 
our  contract.  This  high  priced  hay,  we  still 
have,  as  it  was  necessary  to  pay  a  price  above 
the  market  at  that  time  in  order  to  get  it  And 
our  interest  on  the  money  used  to  buy  it  is 
still  being  paid  to  the  banks  where  our  loans 
are  obtained. 

"The  paragraph  of  your  letter  regarding  in- 
surance we  will  accept  as  an  agreement  Thia 
means,  however,  that  we  carry  it  during  the 
month  of  October  for  nothing. 

"We  will  agree  to  grant  free  storage  until 
Feb.  1st  as  bay  ought  to  be  moving  by  that 
date  If  it  is  going  to  move  at  all. 

"Although  we  began  paying  interest  on  the 
money  put  into  thia  hay  on  September  10th,  we 
will  waive  the  20  remaining  days  of  that  month, 
but  we  think  we  are  entitled  to  8%  interest  on 
00  per  cent  on  the  entire  purchase  price  from 
sixty  days  thereafter,  or  from  Dec.  1st 

"We  appreciate  the  hay  conditions  at  the 
present  time,  and  have  tried  to  modify  your  of- 
fers as  little  as  possible.  The  margin  you  would 
have  left  us  would  have  been  insufficient  to  let 
us  out  whole,  and  we  trust  our  counterprop- 
osition  will  be  acceptable  to  yon.  We  are, 
"Yours  very  truly, 

"North  Idaho  Grain  Co., 

"By  F.  C.  McGowan." 

There  seems  to  have  been  no  further  cor- 
respondence until  In  January,  1911,  when  ne- 
gotiations for  a  settlement  were  instituted. 
On  March  24th  plaintiff  wrote: 

"The  writer  has  juat  returned  from  a  trip  to 
Wisconsin  and   Eaatern  points.     Having   been 
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away  about  fire  weeks,  we  feel  that  we  are  a 
little  out  of  touch  with  market  conditions  and 
consequently  write  you  to  know  that  tlie  possi- 
bilities of  shipping  your  hay  to  you  are  going  to 
be  within  the  next  thirty  days.  We  have  been 
looking  over  your  contract  letter  of  Nov.  14th 
and  note  that  the  free  storage  period  ceased  on 
March  1st  and  as  it  may  now  be  possible  for 
you  to  receive  this  hay,  putting  it  into  your 
own  warehouses,  we  deem  it  advisable  to  write 
you  in  order  to  call  this  matter  to  your  at- 
tention.   •    •    • 

"i'oura  very  truly, 

"North  Idaho  Grain  Co., 

"By  F.  C.  McGowan." 

Receiving  no  reply  to  thla  letter,  plaintiff 
wired  defendant: 

"Deary,  Idaho,  May  17,  1911. 

"Chehalia  Produce  Co.,  Aberdeen,  Wash. 
Have  had  no  reply  to  our  letter  of  the  13th. 
We  desire  to  move  this  hay  at  once  and  are 
therefore  anxious  to  hear  from  you.  We  await 
your  reply.  North  Idaho  Grain  Co." 

Defendant  replied: 

"Aberdeen,  Wash.,  May  18,  1911. 
North  Idaho  Grain  Co.,  Deary,  Idaho— Gentle- 
men: We  consider  our  hay  contract  canceled. 
Our  previous  offer  was  withdrawn  when  you  re- 
fused to  accept  and  the  contract  time  for  de- 
livery is  now  past. 
"Yours  truly, 

"Chehalis  Produce  Company, 

"By  1.  P.  C." 

No  hay  was  ever  shipped  under  the  con- 
tract In  August,  1911,  plaintiff  began  ^an 
action  In  the  courts  of  Idaho,  and  attached 
150  tons  of  bay,  more  or  less,  in  the  Wellesley 
warehouse,  and  either  73  or  71  tons  In  the 
Potlatcb  warehouse.  This  was  sold  and 
bought  In  by  McGowan,  the  manager  of  the 
plaintiff,  for  the  sum  of  $1,000.  After  de- 
ducting costs,  the  balance  remaining  was  ap- 
plied on  the  purchase  price.  This  suit  was 
begun  In  the  superior  court  In  and  for  Che- 
halis county  to  recover  the  balance  alleged  to 
be  due.  The  lower  court  found  that  there 
had  been  a  present  sale;  that  title  had  passed 
to  the  defendant,  and  that  no  part  of  the 
purchase  price  had  been  paid  other  than  the 
credit  realized  from  the  net  proceeds  of  the 
sale.  Judgment  was  rendered  for  the  balance 
due,  with  interest,  costs,  etc. 

It  is  the  contention  of  the  defendant  that 
the  transaction  was  no  more  than  an  ex- 
ecutory contract  to  purchase  the  hay,  or  an 
option  revocable  at  any  time  before  it  was 
executed  by  delivery,  which,  under  the  cus- 
tom of  the  trade,  was  at  Aberdeen,  Wash., 
and  plaintiff's  remedy,  If  any,  was  an  action 
for  damages  for  the  loss  of  its  bargain. 

[1]  Both  parties  accept  the  case  of  Lauber 
V.  Johnston,  64  Wash.  69,  102  Pac.  873,  as  a 
correct  statement  of  the  law,,  that  Is: 

"The  question  as  to  when  the  title  to  per- 
sonal property  passes  to  a  vendee  under  and  in 
pursuance  of  a  contract  of  sale  depends  upon  the 
intention  of  the  parties.  Whether  the  contract 
is  executed  or  executory  must  be  determined  by 
its  terms  and  purposes,  the  nature,  conditions, 
and  situation  of  the  property  sold,  and  the  cir- 
cumstances surrounding  the  parties." 

See,  also.  Meeker  v.  Johnson,  3  Wash.  247, 
128  Paa  642;  Pacific  Lounge  Co.  t.  Rudebeck, 


16  Wash.  336,  46  Pac.  392;  Pacific  Coast 
Elevator  Co.  v.  Bravlnder,  14  Wash.  315,  44 
Pac. 544.  It  will  be  necessary  to  make  par- 
ticular reference  to  the  facts  when  discussing 
the  law  of  the  case,  and  we  shall  not  there- 
fore undertake  a  further  or  connected  state- 
ment 

To  sustain  the  Judgment  of  the  trial  Judge 
plaintiff  depends  upon  the  following  proposi- 
tions: First  The  contract  by  Its  terms  Is  a 
present  sale.  Second.  The  concomitant  cir- 
cumstances: (a)  The  purchase  of  the  hay  by 
it  to  fill  the  contract;  (b)  the  piling  of  the 
hay  in  separate  piles  to  be  shipped  on  order; 
(c)  the  Insurance  of  the  hay  at  defendant's 
request 

Whether  a  sale  la  executed  or  executory 
will  be  resolved  by  reference  to  the  real  in- 
tent and  purpose  of  the  parties.  Authorities 
might  be  multiplied,  but  It  will  be  unneces- 
sary to  go  beyond  the  decisions  of  this  court 

In  Meeker  v.  Johnson,  the  contract  was 
in  writing,  the  words  of  transfer  being,  "sell, 
transfer,  and  set  over."  In  commenting  on 
the  case  of  Arkansas  Valley  Land  &  Cattle 
Co.  V.  Mann,  130  U.  S.  69,  9  Sup.  Ct  458,  32 
L.  Ed.  864,  Judge  Dunbar,  who  wrote  the 
opinion  of  the  court  said: 

"It  is  true  that  the  formal  word  'sold'  Is  used 
in  this  contract,  as  in  that;  but  so  it  is  in  a 
great  majority  of  contracts  of  this  kind  where 
it  is  not  claimed  by  either  party  that  they  are 
anything  more  than  executory  contracts.  This 
may  be,  and  doubtless  is,  one  expression,  among 
others,  to  indicate  the  intention  of  the  parties; 
but  it  is  only  one,  and  is  not  conclusive  when 
the  other  conditions  in  the  contract  indicate  a 
different  intention.  It  is  a  legal  conclusioni 
rather  than  a  statement  of  fact ' 

In  the  Pacific  Coast  Elevator  Case  there 
was  a  written  contract  the  apt  words  being, 
"The  Pacific  Coast  Elevator  Company  agrees 
and  hereby  sells  to  Bravlnder  &  Keats, 
1,500  bu.  wheat"  etc.  The  court  considered 
all  the  facts  of  the  case  and  held : 

"That  the  evident  intention  of  the  parties  un- 
der this  contract  was  not  that  it  constituted  a 
present  sale,  for  the  plaintiff  was  to  segregate 
and  weigh  or  measure  the  amount  agreed  to  be 
sold,  and  was  bound  to  deliver  merchantable 
wheat." 

In  North  Pacific,  etc.,  Mfg.  Co.  v.  Kerron, 
5  Wash.  214,  31  Pac.  595,  the  apt  words 
were,  "do  by  these  presents,  grant  bargain, 
sell  and  convey."  It  was  held  in  the  light 
of  all  the  facts,  that  these  words  were  not 
conclusive. 

The  apt  words  In  the  cases  cited  are  even 
mpre  strict  than  the  words  employed  by  the 
parties  in  the  case  at  bar.  It  will  be  remem- 
bered that  when  plaintiff  offered  hay  at  a 
certain  price,  defendant  said,  "We  will  take 
200  tons  of  number  one  timothy,"  etc.,  to 
which  plaintiff  replied,  "Accept  offer  two 
hundred  tons  timothy." 

Both  parties  have  filed  exhaustive  briefs 
and  cited  authority  ad  libitum,  but  it  seems 
to  us  that,  being  bound  to  consider  the  case 
in  the  light  of  Its  own  facts,  no  real  service 
would  be  performed  by  reviewing  and  corn- 
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mentlng  upon  the  authorities.  The  case 
may  be  resolved  by  reference  to  well-settled 
and  certain  fundamental  principles.  For 
this  reason,  then,  we  will  not  undertake  to 
follow  counsel  In  their  excursions  Into  the 
Tast  realm  of  the  law  of  sales. 

rz]  It)  Is  a  fundamental  principle  that  In 
every  completed  sale  the  title  to  the  thing 
sold  passes  to  the  purchaser.  There  Is  "a 
transmutation  of  property  from  one  man 
to  another  In  consideration  of  some  price 
or  recompense  In  value."  2  Blackstone's 
Com.  446. 

[3]  This  being  so,  all  authorities  concur 
In  laying  down  the  rule  that  there  can  be 
no  valid  executed  sale  unless  the  thing  sold 
has  either  an  actual  or  potential  existence  at 
the  time  of  the  sale.  That  Is  to  say,  it  must 
actually  exist  and  be  In  the  possession  or  under 
the  control  of  the  vendor,  or  it  must  come 
out  of  something  that  Is  in  his  possession  or 
under  his  control,  as,  for  Instance,  growing 
crops,  goods  in  the  process  of  manufacture, 
the  increase  of  cattle  and  the  like.  As  said 
by  Chancellor  Kent,  the  property  must  be 
"specific,  or  defined  and  capable  of  delivery, 
otherwise  it  is  not  strictly  a  sale  but  a  spe- 
cial or  executory  agreement"  2  Kent's  Com. 
(14th  Ed.)  468;  1  Chltty  on  Contracts  (9th 
Ed.)  617;  Parsons  on  Contracts  (9th  Bd.) 
star  page  521. 

"Neither  the  rule  itself,  nor  the  reason  joa 
which  it  ia  founded,  has  any  application  to  an 
executory  agreement  for  a  future  sale."  White- 
bead,  etc.,  V.  Root,  etc.,  2  Mete.  (Ky.)  584. 

The  question  then,  notwithstanding  the 
words  of  the  contract,  ia.  What  did  the  par- 
ties Intend? 

"*  *  *  This  intention  must  be  found  evi- 
denced In  some  way  other  than  by  the  words 
used  in  the  instrument  or  by  the  surroundingB 
of  the  parties  stated  in  the  petition."  House 
▼.  Faulkner,  61  Tex.  808. 

[4]  The  contract  to  be  construed  was  for 
the  sale  of  goods  not  then  in  the  possession 
of,  but  to  be  acquired  by,  die  plaintifF,  and 
is  prima  fticie  an  executory  contract  for  the 
sale  of  personal  property. 

[t]  The  title  in  the  hay  would  not  pass 
to  the  vendee  until  the  Vendor,  after  it  had 
acquired  the  hay,  did  some  act  appropriating 
it^to  the  contract.  As,  for  Instance,  piling  It 
away  or  setting  It  apart  pending  the  ship- 
ment, or  by  marking  or  branding  it  2  Kent's 
Com.  496;  1  Chltty  on  Contracts  (11th  Am. 
Ed.)  524 ;  Langton  v.  Hlgglns,  4  H.  &  N.  402. 

We  have  examined  the  record  in  this  case 
with  some  care,  and  are  Convinced  that  while 
there  are  some  circumstances  that  might,  if 
standing  alone,  be  sufficient  to  sustain  a  Judg- 
ment in  favor  of  plaintiff,  when  considered 
in  the  light  of  all  the  evidence  they  can- 
not be  held  to  be  controlling. 

[8]  In  the  first  place,  we  find,  contrary  to 
the  holding  of  the  trial  Judge,  that  plaintiff 
has  not  sustained  Its  contention  by  a  pre- 
ponderance of  the  evidence,  Id  that  it  did 


receive  and  pile  separately  a  specific  lot  of 
hay  and  hold  It  subject  to  the  contract,  or 
that  It  had,  at  any  time  when  It  might  be 
called  upon  to  make  delivery  under  the  con- 
tract. No.  1  hay  in  sufficient  quantity  to 
fill  Its  contract  The  most  that  can  be  claim- 
ed for  plaintiff  is  that  it  was  engaged  in  the 
business  of  buying  and  selling  hay;  that  It 
entered  Into  a  contract  to  deliver  a  specific 
quantity  of  a  given  quality,  and  It  believed 
itself  to  be  prepared  to  deliver  when  called 
upon  to  do  so.    Plaintiff's  manager  says: 

"Q.  I  presume  when  you  purchased  bay  from 
a  rancher  at  the  time  this  hay  was  piled  yon 
would  try  to  segregate  the  number  one  and  two 
hay.  A.  If  there  was  a  bale  or  two  we 
wouldn't,  but  if  it  amounted  to  five  or  six  bales 
we  would,  because  it  would  make  a  mixture. 
*  •  •  Q.  You  say  when  that  hay  was  taken- 
in  there  was  an  endeavor  made  to  separate  the 
No.  1  hay  from  the  No.  2  hay?  A.  We  always 
do  that.  Q.  YovL  say  if  it  is  only  a  matter  ot 
two  or  three  bales  you  didn't  mind  it?  A.  They 
might  go  into  No.  1.  Q.  If  it  is  a  matter  o( 
seven  or  eight  bales  they  would  separate  it? 
A.  That  is  correct.  Q.  In  doing  that  they  were 
just  aiming  generally  to  put  the  No.  1  in  one 
place  in  the  warehouse  and  the  No.  2  in  an- 
other place?  They  wasn't  grading  it  for  ship- 
ping purposes?  A.  No;  because  you  wouldn't 
get  [all]  that  was  put  in ;  say  you  seen  three 
sides  of  it,  and  on  the  other  side  some  stubble 
sticking  out ;  you  might  see  that  when  yon 
would  load  it  and  spot  it  out  Q.  When  you 
come  to  grade  for  purpose  of  shipment?  A.  On 
a  weak  market  you  have  to ;  on  a  strong  market 
it  isn't  usually  the  custom.  Q.  You  say  at  first 
you  began  to  pile  hay  in  the  west  end  of  the 
Wellesley  warehouse?  A.  Yes,  sir.  Q.  And  lat- 
er, as  the  warehouse  got  more  hay  in  it,  you 
piled  it  over  the  warehouse  generally?  A.  Yea} 
sir.  Q.  And  it  was  all  one  mass?  A.  It  was 
together.  Q.  All  together?  A.  Yes.  •  •  • 
Q.  You  considered  you  had  a  right  to  give  him 
hay  out  of  any  of  those  warehouses?  A.  I  con- 
sidered I  had  just  as  much  right  to  give  him 
?00  tons  of  No.  1  hay  anywhere  along  that 
line.  Q.  In  or  out  of  any  of  these  warehouses? 
A.  Yes,  sir;  that  is  according  to  the  contract" 

Ori  the  other  hand,  it  seems  to  us  that  tne 
defendant  has  proved  by  a  preponderance  of 
the  evidence  that  there  was  not  200  tons  or 
150,  or  even  129  tons  (the  amount  finally 
found  weighed  out),  of  No.  1  hay  in  the  Wel- 
lesley warehouse,  where  plaintiff  undertook 
to  attach  the  residue  of  its  holding  and  esti- 
mated the  lot  at  160  tons  more  or  less. 

It  is  unnecessary  to  go  Into  the  testimony 
of  the  witnesses.  It  is  enough  to  say  that 
it  preponderates  in  favor  of  the  defendant. 

It  is  shown,  also,  that  some  of  the  hay 
which  plaintiff  now  claims  to  have  passed 
under  the  contract  to  defendant  at  the  time 
of  the  sale  in  virtue  of  the  subsequent  buying 
and  alleged  segregation  was  not  purchased 
until  the  spring  of  1911.  This,  coupled  with 
plaintiff's  letter  of  May  18th,  written  m 
response  to  the  suggestion  that  it  did  not 
have  hay  In  quantity  and  quality  to  fill  Its 
contract;  that  it  could  supply  160  tons  of  No. 
1  hay  and  60  tons  that  would  not  be  docked 
more  than  $1  per  ton — Is  in  Itself  enough 
to  overcome  plaintiff's  theory  of  an  executed 
sale  of  a  sped&e  lot  of  aoo  tons  of  hay,  pnr- 
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cbased,  set  aside,  and  held,  for  the  defendant. 
Moreover,  it  appears  that  in  July,  1911,  one 
Miller,  plaintiff's  successor,  wanted  tbe  hay 
then  stored  In  the  Potlatch  warehouse,  and 
which  it  is  now  insisted  was  held  as  the  prop- 
erty of  the  defendant,  to  make  up  a  shipment 
of  bis  own.  Plaintiff's  manager  allowed  him 
to  take  it  upon  the  promise  of  substitution. 
Miller  replaced  the  hay  out  of  the  1911  crop. 
It  was  the  new  hay  or  the  Miller  hay  In  the 
Potlatch  warehouse  that  was  attached  and 
sold.  By  no  stretch  of  the  imagination  can 
it  be  held  that  specific  property  sold,  segre- 
gated, and  held  for  shipment  to  another  can 
be  otherwise  disposed  of  and  hay  of  another 
crop  substituted  therefor,  except  it  be  on  the 
theory  of  an  executory  sale  and  the  holding 
of  the  vendor  in  readiness  to  deliver  hay 
of  the  kind  and  quality  upon  demand.  Fur- 
thermore, hay  that  is  alleged  to  have  been 
sold  was  made  the  subject  of  a  pledge  by 
the  plaintiff  to  its  bank.  It  remained  subject 
to  plalntUTs  debt  from  September  4,  1910,  to 
AprU  4,  1911.  Plaintiff  bought  and  sold, 
pledged  and  loaned  its  stock  of  hay  without 
reference  to  Its  contract  with  defendant,  ap- 
parently assuming  that  It  would  have  enough 
of  the  old  crop,  or.  If  that  were  gone,  enough 
of  the  new  crop,  or  the  hay  Miller  was  to 
return,  to  deliver  200  tons. 

The  conduct  of  plaintiff  is  entirely  incon- 
Bistent  with  its  present  theory.  That  the 
plaintiff  regarded  the  contract  as  executory 
Is  more  clearly  indicated.  When  the  sheriff 
went  to  attach  the  hay  in  the  action  institut- 
ed by  plaintiff  in  the  courts  of  Idaho,  plain- 
tiff had  no  particular  hay  or  any  particular 
warehouse  in  mind,  but  at  the  suggestion  of 
the  sheriff  permitted  him  to  attach  the  hay 
In  the  Wellesley  and  Potlatch  houses;  they 
being  more  convenient  and  closer  to  the  sher- 
iff's center  of  activity  than  the  other  ho.usea 

[7]  It  is  elementary  that  a  vendor  cannot 
maintain  an  action  for  the  purchase  price  of 
goods  sold  unless  at  the  time  the  contract 
calls  for  delivery,  or  at  the  time  when  he 
ought  to  make  delivery,  he  has  the  goods 
and  is  ready  and  able  to  deliver  them.  35 
Cyc.   531. 

"Under  the  contract  of  'sale,  the  delivery  of 
the  iron  and  the  payment  of  the  money  were 
things  to  be  done  at  one  and  the  same  time. 
The  plaintiCFs  were  not  bound  to  deliver  the 
Iron,  unless  the  defendants  at  the  same  time 
paid  the  money ;  and  the  defendants  were  not 
bound  to  pay  the  price  unless  the  plaintiffs  at 
the  same  time  delivered  the  thing  sold,  or  were 
ready  to  deliver  it.  The  obligatioDs  to  deliver 
on  the  one  part  and  to  pay  on  the  other  were 
mntnal  and  dependent  If  the  buyer  in  a  case 
of  this  sort  fails  to  pay,  or  offer  to  pay  within 
the  time  speci6ed,  for  mutaal  performance,  the 
seller  is  discharged  from  liability  to'  answer  in 
damages  for  not  delivering  the  thing  sold.  But 
It  does  not  follow  that  the  seller,  in  such  case, 
is  entitled  from  the  mere  default  of  the  buyer, 
to  recover  the  purchase  money.  To  entitle  the 
seller  to  recover  the  price,  he  must  show,  not 
only  that  Uie  purchaser  failed  to  pay,  but  that 
he  himself  was  ready  and  offered  to  deliver  the 
goods."    Dunham  v.  Fettee^  8  N.  X.  608. 


The  record  is  entirely  bare  of  sufficient 
facts  to  sustain  plaintiff's  theory  to  sustain 
the  Judgment  upon  this  feature  of  the  case: 
As  we  Imve  shown,  plaintiff,  If  it  had  ever 
set  apart  71  or  73  tons  of  hay  which  it  claims 
to  have  had  in  the  PoUatch  house,  reap- 
propriated  and  converted  the  hay  to  Its  own 
use  when  it  allowed  Miller  to  tuke  it  and 
ship  it  We  have  therefore,  so  far  as  this 
case  is  concerned,  the  hay  remaining  in  the 
Wellesley  warehouse  and  which  was  attached 
as  ISO  tons  more  or  less,  but  which  it  is 
admitted  weighed  out  only  129  tons,  for  the 
contract  to  operate  upon.  It  follows  that, 
plaintiff  being  In  no  position  to  make  delivery 
at  the  time  it  assumed  to  make  oonstruo- 
Uve  delivery  by  levying  an  attachment  on  the 
amount  of  hay  it  claims  to  have  sold  to  the 
defendant,  it  cannot  recover;  for  while  de- 
fendant might,  on  his  side,  be  willing  to  take 
less  than  the  whole,  plaintiff  cannot,  either 
actually  or  cbnstructivelyi  compel  him  to 
do  so. 

[8]  But  It  is  said  that  the  direction  to  in- 
sure the  hay  was  an'  acceptance  and  an  agree- 
ment that  the  contract  was  a  present  sale. 
This  at  best  is  but  one  circumstance,  and 
as  said  by  Judge  Dunbar  In  the  Meeker  Case^ 
will  not  be  considered  to  the  exclusion  of 
others.  In  arriving  at  the  Intent  of  the  par- 
ties, we  must  place  ourselves  in  the  position 
occupied  by  them.  This  direction  was  made 
at  a  time  when  defendant  believed  that  the 
hay  had  been  purchased  and  speciflcally  as- 
signed to  Its  account,  whereas.  In  fact  the  hay 
had  not  been  purchased  and  held  for  defend- 
ant's account,  but  was  a  part  of  a  common 
mass  out  of  which  plaintiff  assumed  to  make 
delivery  upon  calL  Neither  was  the  hay  In- 
sured for  defendant  or  in  defendant's  uam& 
It  was,  at  that  very  time.  Insured  under  a 
blanket  contract  covering  all  of  the  ware- 
houses. One  thing  is  certain,  defendant  could 
not  have  collected  on  the  contract  of  insur- 
ance If  there  had  been  a  loss.  The  insurance 
had  been  taken  out,  and  was  carried  for 
plaintifTs  benefit. 

Warehouse  cases  holding  that  a  vendor 
has  a  right  to  supply  grain,  hay,  and  like 
commodities  out  of  a  common  mass  are  dted 
end  relied  on. 

[9]  Admitting,  but  not  deciding,  that  the 
rule  applies  to  baled  hay  bought  under  a 
specific  contract,  plaintiff  Itself  adopted  the 
theory  of  a  purchase  and  holding  of  a  spe- 
cific lot  Plaintiff  might  have  adopted  the 
theory  of  an  executory  sale  and  brought  an 
action  for  damages.  Having  adopted  the 
one  theory.  It  cannot  now  claim  the  benefit 
of  the  other,  or  take  from  defendant  the 
legal  benefit  flowing  from  Its  conduct 

Other  questions  are  raised  by  oouusel  on 
both  sides.  Believing,  however,  that  the 
sale  was  not  an  executed  sale,  or.  If  executed, 
that  the  plaintiff  reapproprlated  and  convert- 
ed the  property  to  the  extent  that  It  was  not 
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in  position  to  dellyer  at  the  time  it  assumed 
to  deliver,  it  will  not  be  necessary  to  pass 
upon  tbem. 

Reversed  and  remanded,  with  Instructions 
to  dismiss. 

CROW,  0.  J.,  and  PAEKEB,  MOKBIS, 
and  GOSB,  JJ.,  concur. 

(83  W«Bll.*«6) 

OLSON  T.  CARLSON  et  aL    (No.  12167.) 
(Sapreme  Court  of  Washington.    Jan.  8,  1916.) 
1.  AfPEAI,  and  EbBOB   (I  882*)— INVITKD  Bb- 

BOR. 

Defendant  requesting  an  initrnction  may 
not  assign  error  thereon. 

[Ed.  Nots.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  3591-3610;    Dec  Dig.  t 
882.*J 
8.  Apfxai.  ANn  Ebbob  (|  1099*)— Subskqtjbnt 

APPEAl>-C0NCLnSIVENE8S  OF  EviDKNCB. 

Where  the  evidence  is  substantially  the 
same  as  on  a  former  appeal,  and  it  was  then 
determined  sufficient,  its  sufficiency  cannot  be 
attacked  on  the  second  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4370-4379;    Dec  Dig.  { 
1009.*] 
8.  Davaobs  (|  132*)  —  Pbbmanbnt  Ihjuby  — 

Ezcbssivb  kkcovkbt. 

?11,500  *eW  to  be  excessive  and  to  be  re- 
duced to  $8,000  on  condition  of  reversal,  where 
plaintiff's  earning  Capacity  was  never  more  than 
$45  a  month,  and  was  reduced  very  little  by  his 
injuries,  which  resulted  in  a  stiffness  of  the 
back,  but  no  injury  to  the  spine,  and  a  perma- 
nent injury  to  his  ankle,  whereby  the  leg  was 
shortened,  making  liim  flat-footed,  but  his 
health  was  good. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S!  3T2-385,  396;   Dec.  Dig.  $  132.»J 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Heniy  L.  Kennan, 
Judge. 

Action  by  Jobn  B.  Olson  against  G.  A. 
Carlson  and  others.  From  a  Judgment  tor 
plaintifC,  defendants  appeaL  Affirmed  on 
condition  of  remittitur. 

Cannon,  Ferris  &  Swan,  of  Spokane,  for 
appellants.  Robertson  &  Miller  and  Thomas 
J.  Corlcery,  Jr.,  all  of  Spokane,  for  respond 
ent 

MOUNT,  J.  Tbls  is  the  second  appeal  in 
this  case.  At  the  first  trial  the  court  grant- 
ed a  nonsuit  upon  the  motion  of  the  de- 
fendants, and  dismissed  the  case.  The  plain- 
tiff appealed  from  the  Judgment  then  en- 
tered. Upon  a  review  of  the  case  we  con- 
cluded that  the  evidence  was  sufficient  to 
take  the  case  to  the  Jury  upon  the  principal 
act  of  negligence  alleged,  which  was  that  the 
respondents  had  adopted  an  unsafe  method 
for  doing  the  work. '  For  that  reason  the 
case  was  reversed  and  remanded  for  a  new 
trial.  Olson  v.  Carlson  et  aL,  74  Wash.  39, 
132  Pac  721.  Upon  a  retrial  a  verdict  was 
rendered  in  favor  of  the  plaintiff  for  $11,600 
and  costs.  The  defendants  have  now  appeal- 
ed from  that  Judgment 


[1]  Upon  the  retrial  in  the  court  below  the 
plaintiffs  practically  abandoned  the  allega- 
tion of  negligence  to  the  effect  that  an  in- 
sufficient number  of  men  were  furnished  by 
the  defendants  for  loading  the  timber  whiph 
caused  the  injury  to  the  plaintiff.  When 
the  court  came  to  instruct  the  Jury,  an  in- 
struction was  given  submitting  to  the  Jury 
the  question  of  the  insufficiency  of  the  men 
furnished  to  perform  the  work.  This  in- 
struction was  given  as  a  requested  instruc- 
tion by  the  defendants.  Upon  a  motion  for 
a  new  trial  it  was  argued  by  counsel  for 
the  defendants  that  the  giving  of  this  in- 
struction was  error,  because  that  issue  was 
not  then  in  the  case.  The  court  thereupon 
called  counsel's  attention  to  the  fact  that 
the  instruction  had  been  given  at  the  re- 
quest of  the  defendants,  and  cotmsei  then 
stated: 

"I  will  stipulate  in  the  record  that  my  excep- 
tion to  the  court's  charge  may  be  withdrawn, 
because  if  it  were  put  in  inadvertently,  or  other- 
wise, we  are  going  to  stand  by  it,  and  1  shall 
make  no  objection  to  it  here  now,  or  in  the  Su- 
preme Court;  for  I  don't  think  I  should.  I 
put  it  in  inadvertently." 

It  Is  now  argued  by  the  appellants  that 
this  instruction  was  error.  If  error,  it  was 
concededly  Invited,  for  which  the  case  will 
not  be  reversed. 

[2]  It  Is  next  argued  that  the  evidence 
was  insufficient  to  Justify  the  verdict  The 
law  of  the  case  was  settled  ui>on  the  other 
appeaL  l*e  evidence  upon  the  question 
whether  the  defendants  adopted  an  InsuiB- 
cient  and  unsafe  method  for  loading  the 
timber  was  held  upon  the  other  appeal  to 
be  sufficient  to  go  to  the  Jury.  The  evidence 
upon  this  question  is  substantially  the  same 
upon  the  last  trial  as  it  was  upon  the  first. 
The  decision  in  the  other  case,  therefore,  is 
decisive  of  the  same  question  at  this  time. 

[3]  It  Is  finally  argued  that  the  verdict 
and  Judgment  are  excessive.  We  are  satis- 
fied that  there  is  merit  in  tbls  contention. 
The  defendant  himself  testified  that  at  the 
time  of  his  injury  he  was  earning  $2  per 
day,  out  of  which  he  was  paying  bis  board, 
which  amounted  to  76  cents  per  day.  He 
further  testified  that  immediately  after  the 
first  trial,  in  January,  1912,  he  went  to  work 
again  for  the  defendants  at  $45  per  month 
at  light  woric,  and  that  he  had  been  earning 
that  salary  up  to  the  time  of  the  second 
trlaL  He  further  testified  that  his  health 
was  pretty  good,  except  his  back  and  bis 
leg ;  that  be  limped,  and  his  back  was  lame ; 
otherwise  he  enjoyed  good  health.  One  of 
the  doctors  who  testified  on  behalf  of  the 
plaintiff  stated  that,  while  the  injury  was 
permanent,  the  plaintiff  would  never  get 
worse;  that  when  the  case  was  first  tried 
he  was  in  excellent  condition;  that  he  was 
a  strong  healthy  boy,  and,  considering  the 
serious  injury,  he  had  gotten  a  good  result 
Another  physician  testified  that,  other  than 
a  limited  motion  in  the  back,  the  anide  was 
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the  principal  Injury;  that,  considering  hia 
Injury,  he  Is  In  good  shape  to-day;  that  he 
ought  to  be  able  to  get  along  if  he  had  no 
heavy  weights  to  carry.  Another  physician 
testified  on  behalf  of  the  plaintiff  that  the 
Injury  did  not  involve  the  spinal  cord ;  that 
the  plaintiff  was  able  to  lift  probably  as  well 
as  he  could  before  the  accident ;  that,  while 
the  Injury  to  the  plaintiff  was  serious,  dis- 
locating three  vertebrse  In  his  back,  which 
vertebrte,  in  the  process  of  healing,  had  unit- 
ed and  created  a  stlCTness  of  the  back,  his 
principal  injury  was  a  broken  ankle,  which 
shortened  his  leg  about  three-fourths  of  an 
inch,  and  caused  him  to  walk  partially  upon 
the  side  of  his  foot,  resulting  in  what  is 
called  "flat-foot." 

In  the  case  of  Mueller  ▼.  Washington  Wa- 
ter Power  Co.,  56  Wash.  556,  106  Paa  476, 
where  the  injury  consisted  of  a  shortening 
of  one  of  the  plalntltrs  limbs,  a  yerdict  of 
$6,750  was  held  excessive  and  was  reduced 
to  $6,250. 

In  Smith  T.  Hewitt-Lea  Lumber  Co.,  65 
Wash.  357,  104  Pac.  651,  the  plaintiff  sus- 
tained a  crushed  ankle  and  foot,  resulting 
in  permanent  injury  fully  as  much  as  in  this 
case.  The  verdict  in  that  case  was  reduced 
from  $6,375  to  $4,000. 

In  Rangenier  t.  Seattle  Blec.  Co.,  52  Wash. 
401,  100  Pac.  842,  where  the  plaiutife  re- 
ceived an  injury  which  resulted  in  the  am- 
putation of  one  of  his  legs  three  or  four 
inches  above  the  ankle,  where  he  had  an 
earning  capacity  of  $200  per  month,  a  ver- 
dict for  $9,500  was  held  excessive,  and  was 
reduced  to  $6,000. 

In  Luper  v.  Henry,  59  Wash.  33,  109  Pac 
208,  where  the  plaintiff  was  26  years  old,  a 
common  laborer,  and  received  an  injury  to 
the  spine  which  was  probably  permanent, 
we  held  that  $3,800  was  not  excessive. 

In  Johansen  v.  Pioneer  Mining  Co.,  77 
Wash.  421,  137  Pac.  1019,  this  court  upheld 
a  verdict  for  $18,000.  But  In  that  case  the 
plaintiff  before  his  injury  was  capable  of 
earning  $4  per  day  and  his  board  and  lodg- 
ing. He  was  severely  crushed  and  injured. 
He  was  rendered  entirely  helpless  and  in- 
capable of  ever  earning  anything  for  him- 
self. 

In  Gennanx  v.  Northwestern  Imp.  Co.. 
72  Wash.  268,  130  Pac.  495,  we  upheld  a  ver- 
dict for  $18,000.  But  in  that  case  the  plain- 
tiff '  was  capable  of  earning  on  an  average 
of  $4  per  day.  His  left  leg  was  atrophied 
and  almost  completely  paralyzed,  and  he 
was  left  in  a  "helpless  and  hopeless  condl- 
Uon." 

The  injuries  and  results  in  the  last  two 
eases  were  tar  greater  than  the  Injuries  and 
results  to  the  respondent  in  this  case.  While 
it  is  difficult  for  this  court  to  determine  the 
exact  amount  of  damages  which  ought  to  be 
awarded  In  a  cause  of  this  kind,  it  Is  at 
nnce  apparent  that  the  verdict  is  excessive. 


The  earning  capacity  of  the  respondent  In 
this  case  has  never  been  greater  than  $45 
per  month.  His  earning  capacity  may  be 
reduced  to  some  extent.  But  the  evidence 
shows  that  for  at  least  a  year  prior  to  the 
last  trial  of  the  case  he  had  earned  more 
than  be  was  earning  previous  to  his  injury 
or  at  the  time  of  his  injury.  While  his  in- 
Jury  may  be  permanent,  and  he  may  endure 
some  suffering  because  thereof,  hi  is  not 
helpless.  We  are  satisfied  that  the  verdict 
and  Judgment  are  excessive. 

For  th^s  reason,  the  cause  will  be  remand- 
ed for  a  new  trial,  unless  the  plaintiff  within 
30  days  from  the  filing  of  the  remittitur  in 
the  lower  court  shall  remit  from  the  Judg- 
ment and  verdict  the  sum  of  $3,600.  If  such 
remission  is  filed,  the  Judgment  will  stand 
afiirmed  for  $8,000. 

CROW,  C.  J.,  and  MAIN,  ELLIS,  and 
FULLERTON,  JJ.,  concur. 


(83  Wash.  40e) 
BLACKWOOD  v.  BALLABD  et  nx. 
(No.  12169.) 

(Supreme  Court  of  Washington.    Jan.  6,  1916.) 

Bbokkbs  (I  86*)— Action  rot  CoionssiON— 

Sdtficikncy  or  Evidence. 

In  a  broker's  action  to  recover  a  commis- 
sion for  procuring  lessees  for  defendants'  prop- 
erty, evidence  held  not  sufScient  to  sustain 
a  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §§  116-120;   Dec  Dig.  {  86.*] 

Department  1.  Appeal  from  Superior 
Ck>urt,  King  County. 

Action  by  William  A.  Blackwood  against 
W.  B.  Ballard  and  wife.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Beversed  and 
remanded,  .with  instructions  to  dismiss. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle, 
for  appellants.  Alexander  &  Bundy  and 
Adair  Rembert,  all  of  Seattle,  for  respondent 

MORBIS,  J.  Action  to  recover  a  commis- 
sion as  broker  in  procuring  lessees  for  a  term 
of  15  years  upon  property  belonging  to  appel- 
lants. Verdict  for  respondent  for  $2,400,  up- 
on which  Judgment  was  entered,  from  which 
this  appeal  was  taken. 

The  main  error  relied  upon  for  reversal  is 
that  the  evidence  is  wholly  insufiScient  to  sup- 
port the  verdict.  The  facts  are  about  these: 
In  Jannary,  1913,  appellants  were  the  own- 
ers of  a  two-story  building  on  Second  avenue, 
Seattle,  which  was  held  by  one  Friedeuberg 
and  his  sublessees  under  a  lease  expiring 
January  1,  1916.  Respondent  and  one  Bock 
were  real  estate  brokers,  occupying  a  suite  of 
offices  with  appellant  W.  R.  Ballard.  Re- 
spondent learned  that  two  men  named  Vlgel- 
ius  and  Marston  desired  to  obtain  a  suitable 
location  on  Second  avenue  for  a  moving  pic- 
ture theater,  and  informed  Bock  of  this  fact 
Bock  suggested  the  building  owned  by  appel- 
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lants,  and  negotiations  were  Immediately  en- 
tered Into  wltb  a  view  to  obtaining  a  lease 
of  these  premises;  Bock  acting  for  appel- 
lants and  respondent  for  tbe  prospective  les- 
sees. During  all  these  negotiations  all  Inter- 
ested parties  knew  of  the  Friedenberg  lease, 
and  that  no  lease  could  be  obtained  by  Yigel- 
ius  and  Marston  until  satisfactory  arrange- 
ments had  been  agreed  upon  between  Fried- 
enberg and  appellants ;  the  ability  of  Fried- 
enberg to  enter  Into  any  new  arrangement  de- 
pending also  upon  his  ability  to  make  satis- 
factory arrangements  with  his  subtenants. 
During  these  preliminary  negotiations,  noth- 
ing was  said  as  to  the  payment  of  any  com- 
mission, nor  did  appellants  know  for  whose 
benefit  the  new  lease  was  to  be  obtained,  ex- 
cept that  at  one  time  W.  R.  Ballard  told  re- 
spondent that  he  would  pay  something  "if  we 
get  together  on  this  proposition."  About  this 
time  Ballard  was  informed  who  the  prospec- 
tive lessees  were.  Negotiations  continued, 
and,  when  It  looked  as  though  they  might  be 
successful,  Ballard  Inquired  of  Bock  what 
commission  he  expected,  and  was  Informed 
that  a  commission  of  2%  per  cent  on  the 
aggregate  rentals  for  the  term  would  be  ask- 
ed. This  would  amotant  to  about  $12,000,  and 
Ballard  refused  to  consider  the  proposition 
further  with  such  a  demand,  and  tendered 
Bock  a  check  for  $500  that  bad  previously 
been  handed  him  as  evidence  of  good  faith. 
Bespondent  was  then  called  in,  and  some  con- 
versation was  bad  relative  to  the  payment  of 
a  commission,  ending  in  Ballard  taking  back 
the  check,  and  it  was  then  agreed  that  the 
matter  of  the  commission  would  be  taken  up 
later.  The  only  evidence  of  any  subsequent 
negotiations  for  a  commission  is  found  in  the 
evidence  to  the  effect  that  Ballard  insisted 
on  fixing  the  amount,  and  after  some  parley- 
ing he  offered  $2,400  as  his  outside  figure, 
which  respondent  agreed  to  accept.  Negotia- 
tions culminated  in  a  written  contract  on 
February  24,  1913,  between  W.  B.  Ballard 
and  Vigelius  as  trustee,  whereby  $19,500  was 
deposited  with  Ballard  to  be  used  in  the  pur- 
chase of  the  Friedenberg  lease,  which  being 
obtained  appellants  were  to  lease  the  prem- 
ises to  Vigelius  for  a  term  of  15  years,  at  a 
monthly  rental  of  $1,800  up  to  January  1, 
1914,  $2,600  a  month  for  the  next  nine  years, 
and  $2,800  a  month  for  the  remainder  of  the 
term.  Ballard  then  endeavored  to  buy  the 
Friedenberg  lease,  and  continued  such  en- 
deavor until  March  19th,  when  Friedenberg 
wrote  him  declining  to  further  consider  any 
proposition  looking  to  the  surrender  of  his 
lease.  Ballard  exhibited  this  letter  to  re- 
spondent and  Vigelius,  Informing  them  that, 
on  account  of  Ills  Inability  to  successfully 
treat  with  Friedenberg,  the  deal  was  off ;  re- 
turning to  Vigelius  and  Marston  the  $19,500 
which  they  had  deposited  with  him  for  the 
purpose  of  purchasing  the  Friedenberg  lease. 
It  is  apparent  that  all  parties  looked  upon 
the  refnaal  ot  Friedenberg  to  surrender  his 


lease  as  ending  the  matter,  and  nothing  more 
was  done ;  the  complaint  in  fact  reciting  that 
the  services  of  respondent  and  Bock  terminat- 
ed on  or  about  April  1, 191S.  Some  days  aft- 
er this,  Vigelius  and  Marston  were  introduc- 
ed into  the  ofiSice  of  Henry  Broderick,  another 
real  estate  broker  in  Seattle,  who  sought  to 
obtain  for  them  a  location  on  Second  avenue, 
and  busied  himself  with  this  endeavor  for 
two  or  three  months.  In  the  meantime  Fried- 
enberg had  gone  to  San  Francisco  leaving  his 
business  affairs  in  the  hands  of  Broderick. 
The  evidence  discloses  no  further  negotia- 
tions between  any  of  the  Interested  parties  to 
this  action.  Respondent,  In  support  of  his 
contention  that  negotiations  continued,  says 
that  at  different  times  he  saw  Vigelius  and 
Marston  in  Ballard's  office,  and  upon  his  ap- 
proach they  would  cease  their  conversation; 
and  that  on  one  occasion  about  April  1st, 
while  BaUard  was  ill  at  his  home,  respondent 
made  an  appointment  for  him  to  see  Vigelius, 
and  Vigelius  kept  the  appointment.  Vigelius 
and  Marston  say  that,  whenever  they  met 
BaUard,  they  conversed  about  the  matter  rel- 
ative to  the  possibility  of  getting  Frieden- 
berg to  change  his  mUid  and  surrender  his 
lease,  but  that  they  considered  the  negotia- 
tions ended,  and  any  subsequent  reference 
was  merely  in  the  forlorn  hope  that  some- 
thing favorable  might  yet  come  out  of  It. 
Vigelius  also  says  that  some  time  In  March 
Ballard  told  him  that  Broderick  was  Frleden- 
berg's  agent,  and  that  he  thought  be  "was  In 
a  position  to  swing  the  deal."  About  the  last 
of  June,  Oiedenberg  returned  from  Califor- 
nia, and,  shortly  thereafter,  he  called  on 
Broderick,  who  told  him  that  he  knew  parties 
he  could  Interest  In  the  moving  picture  busi- 
ness providing  Friedenberg  could  get  a  long 
time  extension  of  the  Ballard  lease.  Fried- 
enberg then  went  to  Ballard  and  suggested 
he  could  form  a  corporation  to  take  over  the 
lease  If  It  would  be  extended,  to  which  Bal- 
lard acceded,  and  negotiations  were  then  en- 
tered into  between  Friedenberg  and  Ballard 
as  to  the  terms,  etc.  Broderick  had  no  knowl- 
edge, In  so  far  as  the  record  shows,  that 
Vigelius  and  Marston  had  been  negotiating 
with  Friedenberg,  or  that  they  were  the  par- 
ties Broderick  had  in  mind  when  he  first  sug- 
gested the  procuring  of  an  extension  of  his 
lease.  Neither  is  It  shown 'that  Ballard  had 
any  knowledge  that  Vigelius  and  Marston 
were  seeking  a  lease  through  Friedenberg. 
Finally  on  July  10th,  Ballard  gave  to  E.  H. 
Gule,  acting  for  Friedenberg,  a  lease  for  15 
years  at  a  rental  of  $2,000  a  month,  except 
that  the  rental  for  each  March  during  the 
term  was  fixed  at  $1,500.  Friedenberg  then 
bought  out  his  subtenants,  expending  In  such 
purchase  the  sum  of  $22,500.  Some  misun- 
derstanding then  arose  between  Vigelius, 
Marston  and  Broderick,  and  the  negotiations 
terminated.  They  were  taken  up  agau  in  a 
few  days,  resulting  in  an  assignment  to  Vigel- 
ius and  Marston  of  the  Gule  leaso.    There  la 
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no  Bhowliig  that  Ballard  had  any  knowledge 
of  the  relations  between  Broderlck  and  Vlgel- 
iu8  and  Maf^ton,  or  tliat  be  knew  tbat  the 
Gnle  lease  had  been  assigned  to  Vlgelins  and 
Marston  until  long  after.  Bock  and  respdbd- 
ent,  upon  learning  of  this  assignment,  de- 
manded a  commission,  which  was  refused. 
Bock  then  assigned  his  Interest  In  the  com- 
mission to  respondent,  and  this  suit  was  com- 
menced ;  the  complaint  reciting,  among  other 
things,  that  It  was  agreed  that  Ballard  would 
t>ay  respondent  and  Bock  a  reasonable  com- 
mission for  their  services  in  i>rocurlng  the, 
lease  held  by  Vigelius  and  Marston  under  as- 
signment from  Gule,  and  that  $12,000  was 
such  a  reasonable  commission. 

These  facts  do  not  support  the  verdict, 
which  must  rest  upon  some  proof,  as  alleged 
In  the  complaint,  that  respondent  and  Bock 
were  instrumental  In  procuring  lessees  of  the 
Second  avenue  property  who  were  ready  and 
able  to  lease  the  premises  upon  terms  satis- 
factory to  appellants  and  who  became  such 
lessees.  To  support  this  allegation,  It  is  fur- 
ther alleged  that  the  lease  of  July  10th  was 
made  to  Gule  as  trustee  for  Vlgellus  and 
Marston,  and  it  is  evident  that  there  must 
be  proof  of  facts  supporting  such  an  Infer- 
ence before  the  verdict  can  find  adequate  evl- 
dentiary  support  There  is  none.  The  lease 
of  July  10th  was  procured  by  Friedenberg 
and  taken  in  the  name  of  Gule,  as  trustee 
for  himself  or  a  corporation  he  should  sub- 
sequently organize.  Gule  was  attorney  for 
Friedenberg,  and  was  at  all  times  acting  for 
Friedenberg,  and  not  for  Vlgelins  and  Mars- 
ton. There  is  absolutely  no  proof,  nor  is 
there  a  fact  from  which  the  Inference  can  be 
drawn,  that  Friedenberg  or  Gule  at  any  time 
represented  Vigelius  and  Marston  or  was 
acting  in  their  interest  The  fact  that  Gule, 
as  a  result  of  the  negotiations  between  Brod- 
erlck and  Vigelius  and  Marston,  subsequently 
assigned  this  lease  to  Vigelius  and  Marston, 
Is  no  proof  that  it  was  procured  for  the  ben- 
efit of  Vlgellus  and  Marston  in  the  first  In- 
stance. The  efforts  of  respondent  and  Bock 
to  procure  a  lease  for  Vlgellus  and  Marston 
ceased  after  March  19th.  No  better  evidence 
of  this  fact  is  needed  than  the  repayment  of 
the  $10,500.  It  cannot  be  doubted  but  that  all 
parties  then  considered  the  matter  ended. 
There  was  an  interim  of  three  months  In 
which  no  one  was  seeking  to  obtain  a  lease 
of  thU  property  for  Vigelius  and  Marston  or 
any  other  person,  and  when  Broderlck  in- 
terested himself  in  seeking  a  location  for  Vl- 
gellus and  Marston  he  was  acting  independ- 
ently of  respondent  and  Bock,  and  confined 
his  efforts  to  other  property  until  a  few  days 
before  the  Gnle  lease  was  obtained.  He  then 
approached  Friedenberg  with  the  suggestion 
that  he  had  clients  who  were  desirous  of  in- 
teresting themselves  in  a  moving  picture 
theater,  and,  if  Friedenberg  could  obtain  an 
extension  of  his  lease  from  appellants,  a  mu- 
tually satisfactory  arrangement  coiild  be  en- 


tered Into.  Friedenberg  then  Interested  him- 
self in  the  matter,  in  consideration  of  the 
benefits  that  might  flow  to  him  from  snch  a 
lease,  and  not  as  the  representative  of  Mar- 
ston and  Vigelius,  whom,  as  it  has  been  be- 
fore said,  he  did  not  know.  The  lease  of  July 
10th  Is  not'  the  lease  respondent  and  Broder- 
lck were  negotiating  for.  It  Is  tme  that 
there  are  stipulations  as  to  the  character  of 
the  building,  etc.,  similar  to  those  contained 
in  the  agreement  of  February  24th.  It  needs 
but  a  glance  at  the  terms  of  the  rental  pro- 
posed in  the  agreement  of  February  24th  and 
those  fixed  in  the  lease  of  July  10th  to  see 
that,  nnder  the  agreement  of  February  24tt>, 
appellants  would  have  received  many  thou- 
sand  dollars  more  in  rent  than  nnder  the 
lease  finally  made,  and  could  well  have  afford- 
ed to  pay  respondent  and  Bock  several  times 
the  amount  demanded  by  them  bad  they  been 
successful  in  carrying  out  the  lease  as  propos- 
ed in  the  contract  of  February  24th.  This, 
of  course,  is  no  reason  why  respondent  can- 
not recover,  for,  if  he  had  been  Instrumental 
In  procuring  lessees  of  appellants'  property, 
no  change  In  the  terms  of  the  lease  finally 
made  could  deprive  him. of  his  right  to  com- 
pensation. All  that  be  was  required  to  do 
was  to  procure  lessees  who  would  lease,  the 
property  upon  terms  satisfactory  to  appel- 
lants. But  this  respondent  did  not  do.  No 
efforts  of  his  nor  of  his  assignor  culminated 
In  any  lease  under  any  terms.  They  contrib- 
uted nothing.  They  were  In  no  sense  the  ef- 
ficient cause  of  the  lease  of  July  lOtb.  They 
Induced  neither  appellants  nor  Friedenberg 
to  enter  into  such  a  lease,  and  when  they 
failed  to  negotiate  a  lease,  and  realizing  their 
failure  ceased  their  efforts,  they  could  not  be 
said  to  be  an  efficient  cause,  because,  through 
the  Instrumentality  of  other  and  Independent 
causes,  appellants  made  a  lease  of  their  prop- 
erty, even  though  such  lease  through  assign- 
ment finally  became  the  property  of  those 
whom  respondent  and  Bock  sought  to  inter- 
est The  controlling  principles  demanding 
reversal  of  this  Judgment  are  well  set  forth 
in  Frink  v.  Gilbert,  53  Wash.  392,  101  Pac. 
1088,  and  the  cases  there  relied  upon. 

The  only  evidence  referring  to  the  sum  of 
$2,400,  the  amount  of  the  verdict,  was  that 
this  amonnt  was  finally  promised  by  Ballard 
if  the  negotiations  initiated  by  respondent 
and  Bock  and  covered  by  the  agreement  of 
February  24th  should  terminate  successfully. 
Respondent  does  not  here  contend  that  he 
has  any  cause  of  action  based  upon  that 
promise,  and  is  not  now  seeking  to  enforce 
it  Its  only  purpose  in  this  case  was  evi- 
dentiary of  the  relations  between  Ballard  and 
respondent  and  Broderlck.  It  was  not  of- 
fered nor  contended,  either  in  the  complaint 
or  In  fact,  that  It  was  any  evidence  to  guide 
the  Jury  In  arriving  at  the  amount  of  recov- 
ery,  if  any. 

The  Judgment  is  reversed,  and,  since  there 
is  no  evidence  npon  which  It  can  rest,  the 
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motion  for  nonsuit  should  hare  been  granted. 
Reversed  and  remanded,  wltb  Instructions  to 
dismiss. 

CROW,  C.  J.,  and  OOSE,  PARKER,  and 
CHADWICK,  JJ^  concur. 

(U  Aril.  287) 

VINCENT  ▼.  STATB.    (No.  862.) 
(Snpreme  Court  of  Arizona.    Dee.  29,  1914.) 

1.  Criminal  I4AW  (|  225*)— Pbkjminabt  Ex- 
AiiXNATioN — Waiver. 

Where  one  arrested  for  burglary,  after  be- 
ing informed  of  liiB  riglits,  waived  examination 
before  Uie  justice  who  had  issued  the  warrant, 
and  tiie  justice  then  entered  an  order  reciting 
such  waiver,  finding  that  a  burglary  bad  been 
committed,  and  that  there  was  sufficieiit  cause  to 
believe  that  the  defendant  was  guilty  thereof, 
and  ordering  him  to  be  held  to  answer  the 
charge,  there  was  a  sufficient  compliance  with 
Pen.  Code  1913,  §  893,  requiring  a  preliminary 
examination  for  one  accused  of  an  offense,  un- 
less he  shall  waive  the  same,  whereupon  the 
justice  shall  enter  such  waiver  on  his  docket, 
and  immediately  order  the  defendant  held  to  an- 
swer, as  if  be  bad  been  held  after  examination. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §f  468-471 ;   Dec.  Dig.  {  225.*] 

2.  Indictment  and  iNroRMATioN  (|  4*)  — 
FoBM— Felony. 

Under  the  express  provisions  of  Const,  art 
2,  §  30,  one  charged  with  a  felony  may  be  pros- 
ecuted either  by  indictment  or  information ;  the 
only  limitation  upon  prosecution  by  information 
being  by  Pen.  Code  1913,  i  885,  requiring  the 
information  to  be  filed  within  30  days  after  the 
order  of  the  magistrate  holding  the  defendant  to 
answer  is  made. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  K  3,  24-27 ;  Dec. 
Dig.  i  4.*] 

8.  Indictment  and  iNroRUATioif   ({  189*)— 

BUBOLABY— DeOREE. 

Under  an  information  charging  burglary  in 

feneral  terms,  defendant  may   be  convicted  of 
urglary  in  either  the  first  or  second  degree,  if 
the  evidence  warrants  it 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  68^-695;  Dec 
Dig.  i  189.*] 

4.  Criminal  Law  (§§  763,  764*)— iNSTBUCXioif 

— Comment  on  Evidence. 

Where  the  information  was  sufficient  to 
charge  burglary  in  either  degree,  an  instruction 
that  the  testimony  showed  that,  if  any  burglary 
was  committed,  it  was  committed  in  the  day- 
time, so  that  the  defendant  could  be  convicted 
only  of  burglary  in  the  second  degree,  was  er- 
roneous, as  a  comment  on  the  weigtit  of  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  1731-1748,  1752,  1768,  1770; 
Dec.  Dig.  Sg  763,  764.*]      ^ 

6.  Criminal  I,aw  (g  1172*)— Appeal— Harm- 
less Erbob— Krbob  Favorable  to  Accused. 
The  error  was  favorable,  and  not  prejudi- 
cial, to  accused,  and  he  cannot  therefore  com- 
plam. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  8128,  3154-3157,  3159-^163, 
8169;  Dec.  Dig.  §1172.*] 

6.  BiTBOLART  (§  46*)— Criminal  Law  (g  759*) 
—  Instructions  —  Possession  of  Stolen 
Pbopkbty— Comment  on  Facts. 

In  a  prosecution  for  burglary,  an  instruction 

that  possession  of  stolen  goods  by  the  accused 


recently  after  a  burglary  in  which  larceny  was 
committed,  if  tmexplained,  is  a  circumstance 
from  which  the  complicity  of  the  accused  in  the 
larceny  might  be  inferred,  when  followed  by  a 
statement  that  the  value  of  such  evidence  was 
to  be  determined  b^  the  jury  after  considering 
all  the  facts  and  circumstances  connected  with 
the  possession  and  their  relation  to  the  other 
proofs  in  the  case,  is  correct,  and  not  a  charge 
or  comment  on  the  facts,  which  is  forbidden  by 
Const,  art.  6,  g  12. 

[I}d.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  gg  111-120:  Dec.  Dig.  g  46;*  Crimi- 
nal Law,  Cent  Dig.  |g  1737,  1738,  1790-1793: 
Dec.  Dig.  g  759.*] 

7.  Cbimiral  Law  (g  822*)  —  Insibuctiohs  — 

OONBTBUCTION  AS  A  WboLB. 

Instructions  given  in  a  criminal  trial  must 
be  considered  as  a  whole  and  so  construed. 

[E^  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  1990, 1991. 1994. 1995,  3168; 
Dec.  Dig.  g  ffi2.*] 

8.  Cbiminai.  Law  (g  1038*)— Bequests- Nb- 
cbssitt. 

Under  Pen.  Code  1913,  g  1033,  subd.  6,  re- 
quiring the  judge  to  charge  the  jury  on  any 
points  pertinent  to  the  issues,  if  requested  by  ei- 
ther party,  the  failure  of  tho  court  to  give  a 
specific  instruction  good  in  law  and  pertinent 
to  the  issues,  but  which  was  not  requested,  is 
not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2646;  Dec.  Dig.  g  1038.*] 

9.  Cbiminal  Law  (g  1137*)— Appeal— Habm- 
less  E^rob — Invited  Error. 

Where  a  judgment  of  conviction  was  set 
aside  upon  motion  of  the  defendant  so  that  he 
might  move  in  arrest  of  judgment,  the  defendant 
cannot,  on  appeal  from  a  judgment  of  conviction 
entered  after  the  overruling  of  his  motion  in  ar- 
rest, contend  that  the  court  lost  jurisdiction  to 
enter  the  judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g{  8007-3010;    Dec.   Dig.  | 

ii;J7.*] 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty; Frank  A.  Baxter^  Judge. 

J.  A.  Vincent  was  convicted  of  burglary 
in  tbe  second  degree,  and  be  appeals.  Af- 
firmed. 

The  appellant  was  convicted  of  the  crime 
of  burglary  of  tbe  second  degree,  and  ap- 
peals from  the  Judgment  of  conviction,  from 
the  order  refusing  a  new  trial,  and  from  an 
order  denying  his  motion  In  arrest  of  Judg- 
ment The  facts  sufficiently  appear  In  the 
opinion. 

Tlmmons  &  Harris,  of  Yuma,  for  appel- 
lant G.  P.  Bullard,  Atty.  Gen.,  and  Leslie 
0.  Hardy,  Asst  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  J.  The  appeUant  was  ar- 
rested February  16,  1914,  upon  a  complaint 
charging  him  with  the  commission  of  the 
crime  of  burglary  on  or  about  the  15th  day 
of  February,  1914.  Tbe  defendant  was  taken 
before  the  Justice  of  the  peace  who  issued 
the  warrant,  immediately  upon  his  arrest 
for  the  purpose  of  a  preliminary  examina- 
tion of  the  charge.  The  Justice's  entries  re- 
cite that  the  defendant  was  "arraigned  and 
Informed  of  his  rights  to  time,  attorney,"  etc. 
The  defendant  waived  the  examination  of 
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the  case  before  this  court;    wherenpon  tbe 
court  made  the  following  order: 

"It  appearing  to  me  that  the  crime  of  fel- 
ony— to  wit,  burglary — has  been  committed  on  or 
about  tbe  15tb  day  of  February,  1914,  in  the 
»>unty  of  Yuma,  state  of  Arizona,  and  that  there 
is  sufficient  cause  to  believe  that  J.  A.  Vincent 
is  guilty  thereof,  I  order  that  he,  the  said  J. 
A.  Vincent,  be  held  to  answer  the  same,  and 
that  he  be  admitted  to  bail.    *    •    •  " 

A  transcript  of  tbe  proceedings  with  tbe 
complaint  and  warrant  were  filed  in  tbe  su- 
perior court  on  February  19,  1914.  On  tbe 
same  day  tbe  county  attorney  filed  an  in- 
formation charging  as  follows: 

"The  said  J.  A.  Vincent,  on  or  about  the  ISth 
day  of  February,  1914,  and  before  the  filing  of 
this  information,  at  the  county  of  Tuma,  state 
of  Arizona,  did  then  and  there  willfully,  unlaw- 
fully, feloniously,  and  burglariously  enter  the 
dwelling  house  of  one  Carmelite  Mayhew,  in  the 
town  of  Yuma,  in  the  county  and  state  aforesaid, 
with  the  felonious  intent  then  and  there  to  com- 
mit the  crime  of  grand  and  petit  larceny,  con- 
trail," etc.  (We  have  omitted  the  formal  parts 
of  the  information.) 

On  tbe  same  day  the  defendant  appeared 
before  the  court  witbouti,  counsel,  and  the 
court  appointed  counsel  for  him.  Thereupon 
tbe  Information  was  read  to  bim  and  be  was 
furnished  a  copy.  One  day  was  allowed  in 
which  to  plead  to  the  information.  On  Feb- 
ruary 20,  1914,  the  defendant  entered  Ills 
plea  of  "Not  guilty."  The  trial  followed  on 
February  24,  1914,  both  parties  announcing 
ready  for  triaL 

[1j  Tbe  first  assignment  of  error  is  that 
the  defendant  was  not  held  to  answer  in  ac- 
cordance with  tbe  provisions  of  law  govern- 
ing the  same.  Paragraph  893,  Penal  Code 
1913,  is  a  sufficient  answer  to  such  conten- 
'tlon.    Said  statute  Is  as  follows: 

"When  the  defendant  -  is  brought  before  the 
magistrate  upon  an  arrest,  either  with  or  with- 
out a  warrant,  on  a  charge  of  having  committed 
a  public  offense,  which  the  justice  court  has  no 
jurisdii  tion  to  try  and  determine,  such  defend- 
ant may,  if  he  so  elect,  waive  the  examination 
provided  in  this  chapter,  and  the  magistrate 
shall  thereupon  enter  such  waiver  in  bis  docket, 
and  shall  immediately  make  an  order  holding  the 
defendant  to  answer  as  if  he  had  been  held  to 
answer  after  examination.  No  defendant  who 
has  been  held  to  answer  after  such  waiver  of  ex- 
amination shall  be  discharged  upon  writ  of  ha- 
beas corpus  or  other  proceeding  upon  the  ground 
that  he  has  been  committed  on  a  criminal  charge 
without  reasonable  or  probable  cause." 

This  statute  has  been  substantially  fol- 
lowed by  tbe  magistrate  holding  the  defend- 
ant to  answer.  Tbe  assignment  is  without 
merit 

[2J  Tbe  second  assignment  is  to  tbe  effect 
that  tbe  information  was  filed  without  au- 
thority of  law,  and,  by  reason  thereof,  tbe 
court  acquired  no  jurisdiction  to  try  tbe 
cause.  Paragraph  885,  Penal  Code  1913,  re- 
quires the  county  attorney  to  file  an  informa- 
tion within  30  days  after  the  order  of  the 
magistrate  holding  tbe  defendant  to  answer 
is  made.  The  appellant  contends  that  the 
filing  of  the  information  gave  the  court  no 
right  to  try  tbe  defendant  thereon,  because, 
mder  tbe  law,  tbe  charge  must  be  presented 


by  Indictment  found  by  a  grand  Jnry.  and 
not  by  information.  This  contention  is  un- 
tenable. Section  30  of  article  2,  Constitu- 
tion of  tbe  state,  provides  for  the  prosecu- 
tion of  all  felonies  either  by  indictment  or 
by  information;  a  prosecution  by  infonna- 
tlon  being  limited  only  to  such  cases  where 
the  person  charged  has  had  a  preliminary 
examination  of  the  charge  and  has  been 
held  to  answer  thereto,  or  when  be  has  been 
given  an  opportunity  to  have  sucb  prelim- 
inary examination  held,  but  has  waived  it 
Either  mode  of  procedure  may  l>e  legally 
adopted  by  the  prosecution.  The  citation  of 
authorities  is  not  necessary,  tbey  are  so 
numerous.  Tbe  constitutional  and  statutory 
provhsions  are  too  clear  to  require  comment 

The  questions  presented  by  tbe  stxtb  as- 
signment require  serious  consideration.  They 
relate  to  alleged  erroneous  Instructions  of 
the  court  Tbe  first  instruction  objected  to, 
wtiich  we  will  notice,  was  given  and  later 
repeated.  The  said  Instruction  is  as  fol- 
lows: 

"Under  the  testimony  in  this  case,  if  any  bur- 
glary has  been  committed,  it  was  committed  in 
the  daytime,  so  that  you  are  only  concerned  with 
burglary  of  the  second  degree. 

By  giving  this  instruction  the  ooart  defi- 
nitely and  unequivocally  instructed  the  jury 
to  acquit  the  defendant  of  tbe  charge  of  bur- 
glary of  tbe  first  degree.  Tbe  Jury  obeyed 
this  instruction  by  returning  a  verdict  of  bur- 
glary of  the  second  degree.  Tbe  most  star- 
tling position  is  taken  by  counsel  for  appel- 
lant contending  that  that  part  of  tbe  charge 
reading — 

"  'under  the  testimony  in  this  case,  if  any  bar- 
glary  has  been  committed,  it  was  committed  is 
the  daytime,'  was  damaging  in  the  extreme,  for 
the  reason  that  the  information  charged  only 
burglary  in  the  second  degree,  while  the  evi- 
dence, if  tending  to  prove  burglary  at  all,  tend- 
ed to  prove  burglary  in  tbe  nighttime,  instead  of 
the  daytime,  as  instructed  by  the  court." 

[3]  Assuming  that  tbe  Information  charged 
burglary  in  the  second  degree  only,  it  would 
have  then  become  tbe  duty  of  tbe  court  to 
so  Instruct  tbe  Jury.  Under  such  charge  o( 
second  degree  burglary  tbe  defendant  could 
not  have  been  convicted  of  burglary  of  the  first 
degree,  and  to  have  permitted  a  convicticH) 
in  the  first  degree  would  have  been  reversible 
error.  The  information,  however,  charges 
burglary  in  general  terms.  Under  ttiat 
charge  tbe  defendant  may  be  convicted  of 
burglary  of  tbe  first  degree,  If  tbe  evidence 
warrants  it;  or  be  may  be  convicted  of  bur- 
glary of  the  second  degree,  if  the  evidence 
warrants  it  The  information  as  filed  will 
support  a  conviction  of  burglary  of  either 
the  first  or  of  the  second  degree. 

[4,  S]  Tbe  instruction  was  clearly  a  com- 
ment by  tbe  court  on  tbe  weight  of  the  evi- 
dence, but  was  made  in  favor  of  tbe  accused, 
not  against  his  rights.  He  was  not  entitled 
to  such  an  instruction  withdrawing  from  the 
consideration  by  the  Jury  tbe  evidence,  if 
any,  bearing  upon  tbe  degree  of  tbe  offense. 
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The  error.  If  error  was  committed,  vras 
against  tike  prosecution,  and  not  against  ttie 
rights  of  the  accused,  and  therefore  must  be 
deemed  error  without  Injury  on  this  appeal. 

[•]  The  other  Instruction  included  In  the 
said  assignment  is  as  follows: 

"You  are  charged  that  posspssion  of  stolen 
goods  by  the  accused  recently  after  a  burRlary 
in  which  larceny  has  been  committed,  if  unex- 
plained, is  a  circumstance  from  which  you  may 
infer  the  complicity  of  the  accused  in  the  lar- 
ceny." 

The  objections  are  ipade  that  the  instruc- 
tion assumes  that  the  property  was  stolen, 
that  It  was  found  in  the  possession  of  the 
accused,  and  such  possession  is  unexplained, 
and  that  it  would  lead  the  Jury  to  infer  that 
such  evidence  of  possession  alone  is  sufficient 
to  warrant  a  conviction  of  burglary. 

[7]  The  instructions  given  must  be  consid- 
ered as  a  whole  and  so  construed.  The  lan- 
guage quoted  above  that  Is  made  the  sub- 
ject of  these  objections  is  only  a  part  of  the 
instruction  given  by  the  court  on  this  subject. 
The  remaining  portion,  not  the  subject  of 
objection.  Is  as  follows: 

"The  value  of  such  evidence,  however,  is  to  be 
determined  by  you  alone.  In  determining  the 
weight  to  be  attached  to  such  a  circumstance  as 
evidence  tending  to  prove  guilt,  you  should  take 
into  consideration  ail  the  facts  and  circumstanc- 
es connected  with  such  possession,  and  their  re- 
lation to  the  other  proofs  in  the  case." 

The  instruction,  aa  given  by  the  court,  Is 
stated  in  nearly  the  language  used  by  Mr. 
Justice  Davis  In  stating  the  rule  applicable 
to  this  question  in  Taylor  v.  Territory,  7 
Ariz.  234,  64  Pac.  423.  After  considering  the 
rule  announced  In  the  case  of  Territory  v. 
Casio,  1  Ariz.  485,  2  Pac.  755,  and  expressly 
overruling  that  case,  he  says: 

"Recognizing  tliat  the  jury  are  the  sole  and 
exclusive  judges  of  the  facts  proved,  and  the  in- 
ferences to  be  drawn  therefrom,  an  expression  of 
the  law  more  in  harmony  with  the  current  au- 
thority would  be  substantially  as  follows:  The 
r session  of  stolen  goods  by  the  accused  recent- 
after  the  larceny,  if  unexplained,  is  a  cir- 
cumstance from  which  the  jury  may  infer  bis 
complicity  in  the  larceny.  Its  value  as  evidence, 
however,  is  to  be  determined  by  them  alone.  In 
determining  the  weight  to  be  attached  to  this  cir- 
cumstance as  evidence  tending  to  prove  guilt, 
the  jury  should  take  into  consideration  all  the 
facts  and  circumstances  connected  with  such  pos- 
session, and  their  relation  to  the  other  proofs  in 
the  case." 

A  number  of  cases  are  cited  in  support  of 
this  rule.  The  instruction  under  considera- 
tion in  the  Taylor  Case  was  approved  as 
within  this  general  role  and  as  applicable  to 
the  evidence  in  that  case.  The  Supreme 
Court  of  Iowa,  In  State  v.  Brady,  91  N.  W. 
801,  upon  some  of  the  authorities  dted  in 
the  Taylor  Case,  states  the  rule  a  little  more 
clearly,  as  follows: 

"There  is  no  presnmptlon  of  guilt  of  burglary 
attaching  to  the  mere  possession  of  the  stolen 

floods  by  the  accused,  but  such  fact,  if  the  al- 
eged  crime  be  of  recent  occurrence,  has  a  tend- 
ency to  prove  his  guilt,  and,  if  there  be  other 
proved  circumstances  tending  to  connect  him 
with  the  commission  of  the  offense,  the  fact  of 
possession  thus  aided  will  sustain  a  conviction." 


See  State  v.  Powell,  61  Kan.  81,  68  Pac. 
968,  to  the  same  effect 

Section  12  of  article  6.  state  Constitution, 
provides  that: 

"Judges  shall  not  charge  juries  with  respect  to 
matters  of  facts  nor  comment  thereon,  but  shall 
declare  the  law." 

On  authority  of  the  Taylor  Case,  supra, 
the  court  In  the  entire  Instruction  declared 
the  established  rule  of  law  applicable  to  the 
question  then  under  consideration.  The  In- 
struction, when  considered  as  a  whole.  Is 
not  open  to  the  objections  advanced.  The 
rights  of  the  accused  were  sufficiently  guard- 
ed In  other  parts  of  the  Instructions  given, 
and,  while  the  Instruction  now  under  consid- 
eration might  have  been  expressed  in  differ- 
ent language  more  appropriate  to  the  evi- 
dence in  this  case  than  In  the  form  In  which 
it  was  given,  we  are  of  the  opinion  that  no 
error  was  committed  in  giving  the  Instruction 
In  the  form  it  was  given,  and  that  as  given 
the  court  fairly  declared  the  law,  without 
charging  the  Jury  with  respect  to  matters  of 
fact,  or  without  commenting  thereon,  as  re- 
quired by  the  Constitution,  supra. 

[8]  If  counsel  Is  not  satisfied  with  the  In- 
structions of  the  court  as  given,  additional 
Instructions  may  be  requested,  and,  upon 
proper  request  made,  must  be  given.  Sub- 
division 6,  par.  1033,  Penal  Code  of  Arizona 

1913.  A  failure  of  the  court  to  give  specifie 
instructions,  good  In  point  of  law  and  perti- 
nent to  the  Issue,  In  the  absence  of  a  request 
therefor,  is  no  ground  for  reversal.  Sisson 
v.  State,  141  Pac.  713. 

[I]  One  other  assignment  only  merits  no- 
tice. The  verdict  of  guilty  was  returned  and 
filed  on  February  24,  1914.    On  February  26, 

1914,  the  court  prqpounced  judgment  of  con- 
viction. On  March  6,  1914,  the  defendant 
moved  In  arrest  of  Judgment  The  defend- 
ant by  his  counsel  on  the  same  day,  March 
6,  1914,  made  an  oral  motion  that  the  Judg- 
ment and  commitment  theretofore  entered: 
be  vacated.  The  prosecution  assented,  and 
the  order  was  made  by  the  court  vacating  the 
judgment  for  the  purpose  of  considering  de- 
fendant's motion  in  arrest  of  judgment  Th» 
motion  In  arrest  was  submitted,  and  on  March. 
23,  1914,  was  by  the  court  denied;  where- 
upon the  court  over  the  objections  of  de- 
fendant pronounced  final  judgment  of  con- 
viction. Appellant  assigns  as  error  the  or- 
der of  the  court  overruling  his  objections  to- 
the  ImiKising  of  the  final  Judgment  and  sen- 
tence. The  assignment  Is  without  merit 
The  first  Judgment  pronounced  was  vacated 
at  the  Instance  of  the  defendant  for  th» 
specific  purpose  of  having  the  court  rule  up- 
on his  motion  in  arrest  of  judgment  He  can- 
not now  assume  the  Inconsistent  position  that 
he  was  injured  by  an  order  of  the  court  wbich, 
he  brought  about  for  his  supposed  benefit  at 
that  time.  The  court  retained  control  over 
Its  Judgments,  and  retained  the  power,  under 
the  facts  appearing  in  this  respect  to  modify 
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its  Jndgment  In  accordance  with  law,  and 
render  its  final  Judgment  on  the  verdict 

The  appellant  baa  assigned  as  error  other 
matters,  all  of  which  have  been  carefully  ex- 
amined and  found  to  be  without  merit  They 
are  not  of  sufficient  Importance  to  require 
separate  notice. 

We  find  no  reversible  error  in  the  record. 

The  Judgment  Is  affirmed. 

FBANKLIN,  a  X,  and  ROSS,  J.,  concur. 


(16  Ariz.  2S1) 

LEB  T.  STATE.    (Or.  No.  351.)  t. 
(Supreme  Court  of  Arizona.     Dec.  29,  1914.) 

1.  TaaEATs  (i  6*)  —  Information  —  Surn- 

CIENCT. 

Under  Pen.  Code  1913,  {  943,  providing 
that  an  information  is  Bu£Scient  if  it  states  the 
act  charged  as  the  offense  clearly  and  distinctly 
in  ordinary  and  concise  language,  so  as  to  en- 
able a  person  of  common  understanding  to  know 
what  is  intended,  and  with  sufficient  certainty 
to  enable  the  court  to  pronounce  judgment,  and 
which  contains  the  formal  allegations  of  the 
necessary  jurisdictional  facts,  an  information 
for  extortion  by  threat  to  accuse  another  of  a 
crime  as  defined  by  Pen.  Code  1913,  §§  512,  513^ 
which  charges  that  the  defendant  threatened  to 
accuse  another  of  grand  larceny,  is  sufficient 
without  alleging  the  particulars  of  the  larceny. 
[Ed.  Note.— For  ether  cases,  see  Threats, 
Cent  Dig.  M  9,  10;   Dec.  Dig.  i  5.*] 

2.  Criuinal  Law  ({  369*)— Evidknob— Ao- 
uissiBiUTT— Other  Opfensks. 

In  a  prosecution  for  extortion  by  threaten- 
ing to  accuse  another  of  the  larceny  of  a  cow, 
where  the  theory  of  the  prosecution  was  that  de- 
fendant compelled  the  prosecuting  witness  to 
kill  a  cow  belonging  to  another  so  that  defend- 
ant and  bis  confederates  could  accuse  him  of  the 
crime,  and  then  extorted  money  from  him  to 
forego  making  the  accusation,  evidence  that  the 
defendant  pointed  a  gun  at  the  witness,  and 
thereby  forced  him  to  kill'the  cow,  is  admissi- 
ble as  part  of  the  transaction,  although  it  tends 
to  show  the  commission  of  another  crime  bi 
defendant 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law.  Cent  Dig.  {{  822-824 ;  Dec.  Dig.  t  369.^] 

3.  Threats  (i  7*)  —  Evidence  —  Aoiusn- 

BIUTT — CiaCUlCSTANCXS. 

Evidence  that  tracks  were  found  leading  tQ 
the  place  where  the  cow  was  killed  was  also  ad- 
missible as  tending  to  corroborate  the  testimony 
of  the  prosecuting  witness. 

[Ed.    Note.— For    other   cases,    see   Threats, 
Cent  Dig.  t  7;   Dec.  Dig.  S  7.*] 

4.  Cbikinal  Law  (§  808^*)— Instbuotions— 
Reading  Statute. 

In  a  prosecution  for  extortion  by  a  threat 
to  accuse  another  of  a  crime  as  defined  by  Pen. 
Code  1913,  i  613,  subd.  2,  it  was  error  for  the 
court  to  read  to  the  jury  subdivisions  1,  3,  and 
4  of  that  section  defining  extortion  by  other 
threats. 

[Ed.    Note. — For   other   cases,    see    Criminal 
Law,  Cent  Dig.  §  1811;  Dec.  Dig.  |  808%.»1 

6.  Criminal  Law  (t  1172*)— Appeai/— Harm- 

i.Esa  Error— iNBTBUCTiow. 

The  error  in  such  instruction  was  harm- 
less where  the  only  evidence  of  threats  was  a 
threat  to  accuse  the  other  of  grand  larceny,  es- 
pecially where  the  court  after  reading  subdivi- 


sion 2  of  the  section,  stated  that  that  was  the 
one  under  which  the  prosecution  was  brought 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  M  3128,  3154-3157,  8159-3163, 
8169 ;   Dea  Dig.  I  1172.*] 

6.  Criminal  Law  (J  808%*)— Instbuctionb— 
Readino  Statute. 

In  a  prosecution  for  extortion  by  threaten- 
ing to  accuse  another  of  grand  larceny,  it  was 
error  to  resd  to  the  jury  all  of  Pen.  Code  1913, 
18  481,  483,  484,  defining  grand  larceny,  and 
not  to  conSne  the  instruction  to  the  particul^ 
kind  of  larceny  to  which  the  threat  referred. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1811;  Dec.  Dig.  i  808%.*J 

7.  Threats  (§  1*)— Accusation  ok  Crime  — 
Guilt  or  Pxbson  Threatened. 

One  who  extorts  money  from  another  by  a 
threat  to  accuse  the  other  of  a  crime  is  guilty 
of  extortion,  whether  the  other  is  in  fact  guilty 
or  innocent  of  the  crime  referred  to  in  the 
threat 

[E^.  Note.— For  other  cases,  see  Threats, 
Cent  Dig.  Si  1-6;    Dec.  Dig.  J  1.*] 

Appeal  from  Superior  Conrt,  Graham 
County;   A.  O.  McAUster,  Judge. 

Robert  B.  Lee  was  convicted  of  extortion, 
and  be  appeals.    Affirmed. 

John  McGowan,  of  Safford,  for  appellant. 
G.  P.  Bnllard,  Atty.  Gea,  and  Leslie  a 
Hardy,  Asst  Atty.  Gen.,  for  the  State. 

ROSS,  J.  This  appeal  Is  prosecuted  from 
a  judgment  of  conviction  of  the  crime  of  ex- 
tortion. Complaint  Is  made  of  errors  (1)  in 
overruling  a  demurrer  to  the  information  for 
Insufficient  facts  to  constitute  the  offense  of 
extortion ;  (2)  the  admission  of  evidence  over 
objection ;  and  (3)  the  giving  of  erroneous  in- 
structions to  the  Jury.  We  will  consider 
these  assignments  In  their  order. 

[1  ]  The  charging  part  of  the  information  Is 
as  follows: 

"The  said  Robert  E.  Lee,  on  or  about  the  7th 
day  of  November,  1912,  and  before  the  filing 
of  the  information  in  the  county  of  Graham, 
state  of  Arizona,  did  willfully,  knowingly,  un- 
lawfully, and  feloniously  obtain  certain  per- 
sonal property,  to  wit,  $1,600.00,  lawful  money 
of  the  United  States,  from  one  H.  B.  Smith, 
then  and  there  l>eing  with  his  said  H.  B.  Smith's 
consent  which  said  consent  was  then  and  there 
induced  by  wrongful  use  of  force  and  fear  by 
and  upon  the  part  of  said  Robert  E.  Lee,  de- 
fendant to  wit  by  a  threat  then  and  there  made 
and  communicated  to  said  H.  E.  Smith  by  said 
defendant  to  accuse  him,  the  said  H.  E.  Smith, 
of  having  committed  a  crime,  to  wit  the  crime 


of  grand  larceny   in   said   county  of   Graham, 
and  said  personal  property  then  and   ' 
the  property  of  said  H.  E.  Smith." 


Extortion  is  defined  by  the  Penal  Code  ot 
1913,  i  512,  as  follows: 

"Extortion  Is  the  obtaining  of  property  from 
another  with  his  consent  induced  by  wrongful 
use  of  force  or  fear  or  under  color  of  official 
right"  The  "fear"  mentioned  "may  be  induced 
by  a  threat"  •  *  •  (2)  to  accuse  him  *  •  • 
of  any  crime."    Id.  513. 

The  appellant  contends  that  the  informa- 
tion Is  defective  in  that  it  falls  to  describe 
sufficiently  the  crime  of  which  accusation 
was  threatened,  and  he  insists  that  the  infor- 
mation, to  be  good,  should  set  forth  the  paiv 
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t  Rehearing  denied  Febniary  13,  1915. 
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ticalara  ot  tbe  crime  threatened.  In  otber 
words,  be  gays  that  tbe  allegation  that  de- 
fendant threatened  to  accuse  Smith  with  the 
crime  of  "grand  larceny"  Is  a  mere  conclu- 
sion of  law,  and  that  it  cannot  be  made  to 
take  the  place  of  tbe  facts  constituting  the 
accusation.  The  offense  with  which  appel- 
lant is  charged  is  extortion,  and  the  gist  of 
it  la  tbe  obtaining  the  property  of  another 
with  his  consent  induced  by  fear  of  a  threat- 
ened prosecution  for  a  crime.  For  some 
cases  the  description  of  an  offense  by  its 
generic  name  will  indicate  all  the  essentials 
of  such  offense.  That  is  true  of  such  well- 
known  offenses  as  arson,  burglary,  larceny, 
and  murder.  Fertlg  ▼.  State,  14  Ariz.  640, 
133  Pac.  09. 

If  the  act  or  omission  charged  as  tbe  of- 
fense is  clearly  and  distinctly  set  forth  in 
ordinary  and  concise  language,  and  in  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  Intended,  and 
with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  Judgment  upon  a  con- 
viction, according  to  the  rights  of  tbe  case, 
and  contains  the  formal  allegationa  of  Juris- 
dictional facts,  tbe  Information  is  sufficient. 
Section  943,  Pen.  Code  1913.  Tested  by  this 
statutory  rule,  it  seems  to  m  that  the  in- 
formation is  sufficient  That  it  Is  not  neces- 
sary in  an  indictment  or  information  for  ex- 
tortion to  give  a  technical  description  of  tbe 
accusation  threatened  against  the  prosecutor 
Is  supported  by  Commonwealth  r.  Philpot, 
130  Mass.  69;  State  ▼.  Lewis,  96  Iowa,  286, 
66  N.  W.  295;  Commonwealth  t.  Murphy, 
12  Allen  (Mass.)  449;  State  t.  Stewart,  90 
Mo.  60T,  2  S.  W.  790 ;  Williams  v.  State,  13 
Tex.  App.  285,  46  Am.  Rep.  237;  Cohen  v. 
State,  37  Tex.  Cr.  B.  118,  38  S.  W.  1005;. 
State  ▼.  KobinsoD.  86  Me.  195,  27  AU.  99.; 
It  is  Bofflcient  to  charge  that  defendant 
threatened  to  accuse  the  prosecutor  of  a  spec- 
ified crime;  Commonwealth  t.  Goodwin,  122 
Bfass.  19;  Commonwealth  t.  Monlton,  108 
Mass.  307;  Commonwealth  v.  Dorus,  108 
Mass.  488;  Commonwealth  ▼.  Murphy,  12 
Allen  (Mass.)  449 ;  Commonwealth  r.  O'Brien, 
12  Cusb.  (Mass.)  90;  Moore  t.  People,  69 
111.  App.  898;  People  t.  Gardner,  73  Hun, 
66,  25  N.  T.  Supp.  1072.  See  note  9  Ann.  Cas. 
196. 

To  properly  nndeistand  the  other  two  as- 
Blgnmente  of  error.  It  is  necessary  to  epito- 
mize tbe  facts  as  developed  at  the  triaL  The 
prosecuting  witness  Smith  testified  that  de- 
fendant and  three  confederates  enticed  Um, 
by  representing  to  him  that  one  of  his  cat- 
tle was  down,  to  go  to  an  out-of-the-way 
place  near  bis  ranch,  and  that  upon  bis  ar- 
rival there  he  was  commanded  by  tbe  defend- 
ant, who  pointed  a  gun  at  him  to  enforce  his 
orders,  to  take  an  axe  that  was  given  him 
and  kill  a  cow  that  defendant  and  confed- 
erates had  tied  to  a  tree;  that  he  did  as 
directed;  that  after  the  animal  was  killed 
be  asked  defendant,  "What  he  meant  by  pnll- 


Ing  a  gun  on  me  and  making  me  kill  that 
cow."  The  defendant  answered,  "He  want- 
ed a  hundred  head  of  eatOe  or  $3,000."  "I 
told  him  I  couldn't  give  him  $3,000,  nor  a 
hundred  head  of  cattle."  "He  said  he  would 
take  the  hide  to  Foster  and  Marshall  (who 
were  the  owners),  and  he  and  what  otiiers 
he  had  on  the  hill  there  would  swear  against 
me  and  stick  me."  "I  told  him  I  couldn't 
get  him  $3,000,  and  he  says:  'If  you  will  give 
me  what  Foster  and  Marshall  are  giving  me, 
$2,000,  I  will  let  you  off.' "  That  the  defend- 
ant compelled  bim  to  help  skin  tbe  animal, 
and  said,  talking  the  bide,  "If  I  would  pay 
him  $200  tbe  next  morning  he  would  keep 
tbe  hide  and  not  present  it  to  Foster  and 
MarshalL"  The  prosecutor  paid  the  $200  the 
following  morning  by  check  at  defendant's 
home,  and  four  days  later  gave  defendant 
$1,600,  and  received  the  hide  from  defendant 
The  defendant's  testimony  differs  from  that 
of  the  prosecuting  witness,  in  that  he  says 
he  knew  the  prosecutor  was  going  to  kill 
the  animal  at  tbe  time  and  place  named,  and 
that  he  knew  that  Foster  and  Marshall  were 
offering  a  reward  for  tbe  apprehension  of 
persons  stealing  their  cattle,  and,  knowing 
these  facts,  be  laid  for  Smith  and  caught 
him;  that  Smith  begged  him  not  to  divulge 
to  Foster  and  Marshall  his  crims^  and  vol- 
untarily gave  him  $1,800  to  keep  tbe  crime 
a  secret 

[2]  Tbe  evidence  objected  to  by  defendant, 
and  the  admission  of  which  he  assigns  as 
error,  was  evidence  given  by  the  prosecut- 
ing witness  of  the  defendant's  pointing  a 
gun  at  him,  and  of  tracks  leading  to  where 
the  animal  was  killed.  He  says  he  was  charg- 
ed with  extortion  Induced  by  use  of  threats ; 
that  tbe  Information  does  not  charge  the 
wrongful  use  of  force;  and  that  tbe  state 
was  iiermitted  by  such  evidence  to  prove 
another  and  different  offense  than  the  one 
alleged  in  tbe  information.  The  rule  in- 
voked by  the  appellant  is  not  applicable  to 
tbe  facta  of  this  case.  The  state  was  en- 
titled to  prove  all  the  facte  of  tbe  transac- 
tion, even  though  they  did  disclose  another 
and  different  crime  than'  that  laid  in  tbe  in- 
formation. In  this  case,  on  the  theory  of  tbe 
prosecution,  it  was  evidently  the  plan  or 
scheme  of  appellant  to  compel  the  prosecut- 
ing witness,  by  the  assault  with  a  gun  upon 
him,  to  kin  tbe  animal,  and  then  charge 
him  with  larceny  and  by  superior  numbers 
prove  the  charge,  unless  silence  was  pur- 
chased by  the  payment  of  $2,000.  Indeed, 
tbe  plan  or  scheme.  If  true,  embraced 
three  crimes,  larceny  of  tbe  animal,  assault 
with  a  deadly  weapon,  and  extortion,  all 
involved  in  tbe  one  transaction.  Jones  Com- 
mentaries on  Evidence,  {  146.  People  v. 
Molineux,  168  N.  T.  264,  61  N.  B.  286,  62 
L.  R.  A.  103. 

[3]  Proof  of  tbe  tracks  leading  to  th«» 
place  where  the  animal  was  killed  was  also 
competent  and  relevant  as  corroborating  the 
testimony  of  the  prosecuting  witness. 
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[4]  The  court  to  tostnictlng  the  jury  as  to 
what  constituted  "fear,"  instead  of  confining 
Itself  to  the  specific  charge  In  the  Informa- 
tion, read  all  of.  section  513  of  the  Penal 
Code  of  1913.  It  is  contended  by  appellant 
that  this  was  prejudicial  error.  Subdivisions 
1,  3,  and  4  of  that  section,  defining  fear  in- 
duced by  threats,  should  not  have  been  read 
to  the  jury  for  the  reason  that  the  state  did 
not  rely  upon  the  kinds  of  fear  therein  men- 
tioned, but  relied  upon  a  fear  induced  by 
a  threat  to  accuse  the  prosecnttog  witness  of 
a  crime.  The  definition  given  to  the  jury 
should  have  been  restricted  to  the  charge. 
The  injection  of  the  other  circumstances  con- 
stituting fear,  under  the  facts  of  the  cose, 
were  mere  abstract  propositions  of  law,  and 
without  place  in  the  instruction. 

[S]  But  as  the  evidence  was  all  of  the 
fear  of  being  accused  of  grand  larceny,  it 
does  not  seem  possible  that  the  Jury  could 
have  been  misled  or  infiuenced  in  its  verdict 
by  this  instruction  in  the  form  to  which  it 
was  given,  especially  to  view  of  the  fact  that 
the  court  in  reading  section  513,  after  sub- 
division 2,  said:  "This  is  the  subdivision  un- 
der which  this  action  is  brought."  Simons 
V.  State  (Tex.  Cr.  App.)  34  S.  W.  619;  Har- 
grove V.  State  (Tex.  Cr.  App.)  30  S.  W.  444. 

[6]  The  court  submitted  to  the  Jury  the 
question  as  to  whether  what  was  said  and 
done  by  defendant  to  his  threat  constituted 
a  threat  to  accuse  the  prosecuttog  witness 
of  the  crime  of  grand  larceny,  and  to  that 
connection  defined  larceny  by  reading  sec- 
tions 481,  483,  and  484,  Penal  Code,  1913. 
What  we  have  said  concerntog  the  instruction 
before  this  Is  applicable  to  this  instruction. 
The  court  should  have  restricted  its  instruc- 
tion to  defintog  the  ktod  threatened  to  be 
charged  and  proved  on  the  trial. 

[7]  The  appellant  complains  of  the  court's 
instructions  wherein  the  jury  were  told 
."that  even  though  Smith  was  actually  guilty 
o^  stealing  the  cow,  and  was  caught  to  the 
act  of  butchering  her,  If  the  defendant,  be- 
cause of  the  fear  that  Smith  had  of  being 
prosecuted,  did  use  that  as  a  means  of 
frightening  Smith  toto  the  payment  of  the 
money,  and  actually  did  frighten  him  toto 
paytog  the  money,  and  afterwards  did  re- 
ceive the  money  of  Smith,  .the  defendant 
would  yet  be  guilty  of  extortion,  and  It 
would  be  your  duty  to  so  find  him  guilty." 
This  is  a  correct  statement  of  the  law.  Peo- 
ple V.  Choynskl,  95  CaL  640,  30  Pac.  791; 
Kessler  t.  State,  50  Ind.  229;  State  ▼.  De- 
bolt,  104  Iowa,  105,  73  N.  W.  499 ;  State  v. 
Waite,  101  Iowa,  377,  70  N.  W.  596;  People 
V.  Elchler,  75  Hun,  26,  26  N.  Y.  Supp.  998; 
People  V.  Wlckes,  112  App.  Dlv.  39,  98  N.  Y. 
Supp.  163, 

In  People  v.  Elchler,  supra,  the  court  said: 

"The  fact  that  the  person  who,  in  writing  or 
orally,  makes  such  a  threat  for  such  a  purpose 
believes  or  even  knows  that  the  person  threat- 
ened has  committed  the  crime  of  which  he  is 


threatened  to  be  accused,  does  not  make  the  act 
less  criminal.  The  moral  turpitude  of  threaten* 
ing,  for  the  purpose  of  obtaining  money,  to  ac- 
cuse a  guilty  person  of  the  crime  which  be  has 
committed  is  as  great  as  it  is  to  threaten,  for 
a  like  purpose,  an  innocent  person  of  havtog 
committed  a  crime.  The  intent  is  the  same^ 
in  both  cases,  to  acquire  money  without  legal 
right,  by  threatening  a  criminal  prosecution. 
But  threatening  a  guilty  person  for  such  a 
purpose  is  a  greater  injury  to  the  public  than 
to  threaten  an  innocent  one,  for  the  reason  that 
the  object  is  likely  to  be  attained,  and  the 
result  is  the  concealment  and  compounding  of 
felonies  to  the  injury  of  the  state." 

The  Judgment  of  the  trial  court  is  affirmed,, 
and  it  is  accordingly  so  ordered. 

FRANKLIN,  0.  J.,  and  CUNNINGHAM^ 
J.,  concur. 

06  Aril.  S27) 

NOLTE  et  al.  v.  WINSTANLEY.  (No.  1410.) 
(Supreme  (Jourt  of  Arizona.    Dec.  29,  1914. > 

1.  ASSIONMSNTS    FOB    BenKFIT    OF    CBEDITOBS 

({  22*)— Vauditt  — CoNFOBiaTT  TO  Stai- 

TITB. 

A  general  assignment  for  the  benefit  of 
creditors,  which  does  not  show  that  the  assignor 
was  insolvent,  does  not  give  a  list  of  the  cred- 
itors, and  is  otherwise  defective  as  a  statutory 
assignment,  may  nevertheless  be  valid  as  a  com- 
mon-law assignment  and  is  not  forbidden  by 
statute. 

[Ed.  Note. — For  other  cases,  see  Assignment* 
for  Benefit  of  Creditors,  Cent  Dig.  SS  36-38; 
Dec.  Dig.  I  22.*] 

2.  ASSIONMENTS    FOB    BSNEFIT    OF    CBEDITOBS 

(S  193*)— Validitt— Change  of  Possession 

— "Pbima  Facie  Evidence." 

Under  Civ.  Code  1913,  par.  3276,  providing 
that  every  assignment  of  chattels  not  accom- 
panied by  immediate  delivery  and  change  of  pos- 
session u  prima  facie  evidence  of  fraud  for  the 
benefit  of  creditors  or  bona  fide  purchasers,  a 
creditor  who  attached  property  after  an  assign- 
ment for  the  benefit  of  creditors,  unaccompanied 
by  change  of  possession,  is  entitled  thereto,  un- 
less the  statutory  presumption  of  fraud  is  re- 
butted, since  prima  facie  evidence  is  such  evi- 
dence as  in  law  is  sufficient  to  establish  a  fact 
and,  if  not  rebutted,  remains  sufficient  for  that 
purpose. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  CJent  Dig.  §§  195,  594- 
601;    Dec.  Dig.  S  193.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Prima  Facie  Evi- 
dencej 

8.  FBAUDUIiENT  CONTBTANOKS  (i  132*)— AS- 
SIGNMENT FOB  Benefit  of  Cbkditobs— 
Change  of  Possession. 

The  fact  that  the  assignment  shows  on  its 
face  that  it  is  for  the  benefit  of  creditors  does 
not  rebut  the  prima  facie  presumption  of  fraud, 
where  the  property  assigned  consisted  of  a  stock 
in  trade  and  fixtures,  and  the  assignor  remained 
in  possession  thereof  conducting  the  business 
and  keeping  the  proceeds  of  sales  of  the  stock. 
[Ed.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Gent  Dig.  SS  407-424;  Dec.  Dig. 
{  132.»] 

4.  Fbaudulbnt  Gonvetances   «  174»)— As- 

BIGNMENIB  FOB  CBEDITOBS— CHANGE  OF  POS- 
SESSION—RIGHTS  OF  Parties. 

An  assignment  for  the  benefit  of  creditors, 
which  is  prima  facie  void  against  creditors  b»- 


•For  other  cases  tee  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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caiiae  tbere  was  no  change  of  posseasioDj  is  snf- 
ficicnt  to  pass  the  title  between  the  parties. 

[Kd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Die.  {{  530,  531,  633-536, 
542;    Dec  Dig.  |  174.*] 

5.  Fbaudttlewt  Conveyakcbs  (|  146*)  — 
Change  of  Possession— Sal*  to  "Wife. 

Where  a  baker  assigned  his  stock  and  fix- 
tures to  an  assignee  for  the  benefit  of  creditors, 
and  the  latter,  without  having  taken  possession, 
sold  it  to  the  assignor's  wife,  who  had  assisted 
her  husband  in,  the  business,  and  the  sign  on 
the  place  of  business  was  not  changed,  nor  was 
there  any  apparent  change  in  the  relation  of 
the  husband  and  wife  to  the  business,  although 
the  husband  claimed  to  be  in  the  employ  of  his 
wife,  the  transaction  should  be  treated  as  one 
between  the  husband  and  wife  directly,  and  is 
prima  facie  void  against  the  husband's  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  U  454-456,  471,  472, 
482-484 ;   Dec.  Dig.  |  146.*] 

6.  Fraudulent  Contktancbs  (|  146*)  — 
Change  of  Possession- Sale  to  WtFE. 

While  a  husband  may  sell  his  property  to 
his  wife,  the  statute  rendering  a  sale  prima  fa- 
cie void  unless  accompanied  by  delivery  and 
change  of  possession  applies  to  such  sale,  and 
the  law  requires  stricter  proof  that  the  trans- 
action was  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  fH  464-456,  471,  472, 
482-484 ;   Dec.  Dig.  f  146.*] 

7.  Fbaudulbnt  Cowvetances  (1 146*)  —  Re- 
tention of  Possession  —  Questions  of 
Fact— Fraud. 

Under  the  statutes  making  a  sale  of  a  stock 
of  goods  and  fixtures,  where  there  was  no 
change  of  possession,  prima  facie  void,  thq 
question  of  good  faith  in  the  transaction  is  one 
of  fact  for  the  trial  court  or  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  U  454-456,  471,  472, 
482-484;   Dec.  Dig,  i  146.*] 

8.  Evidence  (|  353*)  —  Deolabations  —  Re- 
cital. 

Where  a  baker  assigned  his  stock  and  fix- 
tures to  an  assigoee  for  the  benefit  of  his  cred- 
itors, and  the  assignee  thereafter  sold  the  prop- 
erty to  the  baker's  wife,  a  recital  in  the  bill  of 
sale  to  the  wife  that  the  money  paid  by  her  was 
her  separate  property  is  not  evidence  of  that 
fact. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §i  1404-1428,  1430,  1481;  Dec.  Dig. 
J  353.*] 

9.  Constitutional  Law  (§  208*)- Fraudu- 
lent Convetances  (J  3*)- Bulk  Sales 
Act— Police  Power— Class  Legislation. 

The  Bulk  Sales  Act  (Civ.  Code  1913,  tit. 
61,  c.  7)  is  a  proper  exercise  of  the  police  pow> 
er  and  not  dass  legislation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  640-677;  Dec  Dig.  { 
208;*  Fraudulent  Conveyances,  Cent.  Dig.  t 
5;  Dec.  Dig.  I  3.*] 

10.  Fraudulent  CoNvirrANOBS  (|  10*)— Ef- 
fect of  Partial  Intauditt— Bulk  Sales 
Act— Fixtures. 

Where  a  baker  sold  his  stock  in  trade  and 
fixtures,  the  sale  of  the  stock  being  void  under 
the  Bulk  Sales  Act,  the  sale  of  the  fixtures  may 
nevertheless  be  valid. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  24,  25;  Dec.  Dig. 
I  10.*] 


Appeal  from  Superior  Conrt,  Pima  Coun- 
ty;   W.  F.  Cooper,  Judge. 

Attachment  by  E.  B.  Winstanley  against  J. 
J.  Nolte,  in  which  Marie  Nolte  claimed  tlie 
property.  Judgment  for  the  attachment 
plaintiff,  and  the  claimant  and  her  bondsmen 
appeaL    Affirmed. 

Charles  Blenman,  of  Tucson,  for  appellants. 
Frank  E.  Curley,  of  Tucson,  for  appellee. 

ROSS,  J.  This  is  an  action  to  try  the  title 
to  personal  property  under  the  proTisions  of 
paragraphs  1648  et  seq.,  B.  S.  Arizona  1913 
(Civ.  Code). 

On  the  24th  day  of  May,  1912,  and  for 
some  time  theretofore,  J.  J.  Nolte  was  the 
owner  of  and  carrying  on  a  bakery  and  con- 
fectionery business  in  the  city  of  Tucson.  On 
that  day  be  transferred  and  assigned  by  an 
instrument  in  writing  all  of  said  business,  in- 
cluding furniture,  delivery  wagons,  and 
horses,  and  all  stodk  in  trade  to  Alexander 
Rossi  in  trust,  with  instructions  that  the 
trustee  sell  and  dispose  of  the  same  on  such 
terms  and  conditions  as  he  should  see  fit  and 
divide  the  proceeds  of  sale  pro  rata  be- 
tween Nolte's  creditors.  Rossi  thereafter  on 
June  3,  1912,  sold  all  said  property  to 
Marie  Nolte  for  |750,  and  Marie  Nolte  on 
the  same  day  caused  her  bill  of  sale  to 
be  recorded  in  the  recorder's  office  of 
Pima  county.  On  June  5,  1912,  appellee, 
as  the  assignee  of  the  accounts  of  three  of 
J.  J.  Nolte's  creditors,  Instituted  suit  against 
Nolte  and  caused  all  of  said  property  to  be 
levied  upon  by  attachment  Marie  Nolte  took 
necessary  steps  under  paragraph  1648,  supra, 
to  claim  the  property  as  hers.  The  other  ap- 
pellants, Donau  and  Hofmeister,  were  her 
bondsmen.  Issues  were  formed  as  provided 
by  paragraphs  1659  and  1660,  R.  S.  Arizona 
1913  (Civ.  Code),  the  appellee  asserting  in 
his  complaint  that  J.  J.  Nolte  was  the  owner 
of  and  in  the  use  and  possession  of  said 
property,  and  the  appellant  Marie  Nolte 
claimed  title  to  the  property  in  her  answer  by 
virtue  of  Idll  of  sale  from  Rossi.  The  case 
was  tried  to  the  court  upon  an  agreed  state- 
ment of  facts  and  is  here  upon  the  same 
statement  of  facts.  From  a  Judgment  in 
favor  of  appellee,  this  appeal  is  prosecuted. 

In  addition  to  the  foregoing  facts,  it  is 
stipulated  that  the  bill  of  sale  or  deed  of 
trust  from  J.  J.  Nolte  to  Rossi  was  not  filed 
or  recorded  with  the  county  recorder  of  Pima 
county,  but  that  the  trustee  caused  to  be  pul>- 
lished  in  the  Arizona  Daily  Star,  a  paper  of 
general  circulation,  published  in  the  city  of 
Tucson,  on  May  30th,  Slst,  and  June  1st  and 
2d,  a  notice  of  the  assignment  to  him  by  J.  J. 
Nolte,  and  that  he  would  receive  bids  at  his 
place  of  business  np  to  noon  June  3,  1912, 
"for  the  purchase  of  all  of  the  assets  of  the 
business  of  said  J.  3.  Nolte." 

None  of  the  creditors  had  accepted  the 
terms  of  the  trust  deed  at  the  time  of  the  at- 
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tachment.    The  facta  stipulated  with  refei^ 
ence  to  change  of  possession  are  as  follows: 

"That  dnriBf  all  the  times  herein  mentioned, 
incladine  the  24th  day  of  May,  1012,  and  op  to 
and  including  the  3d  day  of  June,  1912,  the 
said  iwrsonal  property  remained  in  said  build- 
ing at,  Nos.  19-21  Soatb  Stone  avenue,  in  the 
possession  of  said  J.  J.  Nolte.  Marie  Nolt& 
who  is  and  was  at  all  times  herein  mentioned 
the  wife  of  said  J.  3,  Nolte,  claims  that  upon 
receipt  of  said  bill  of  sale  from  Alex  Rossi  on 
June  8,  1912,  she  Immediately  took  possession 
of  the  said  personal  property  herein  referred  to 
and  continued  from  said  date  to  conduct  said 
bakery  and  confectionery  business.  Prior  to 
June  3,  1012,  said  J.  J.  Nolte,  who  was  a 
baker  by  trade,  did  the  baking  for  said  bnsinesa, 
conducted  as  'Nolte  Bakery  and  Confectionery, 
but  was  assisted  by  bis  said  wife,  Marie  Nolte, 
who  spent  the  greater  portion  of  each  day  in 
and  about  said  bakery.  After  the  execution  of 
said  bill  of  sale  by  Alex  Rossi,  the  said  bakery 
business  was  continued  at  10-21  South  Stone 
avenue,  to  ail  outward  appearances,  as  formerly. 
J.  J.  Nolte  continued  to  do  the  baking  for  said 
business,  and  said  Marie  Nolte  continued  to  do 
the  same  work  around  said  bakery  as  formerly. 
She  claims,  however,  that  from  the  time  of  the 
execution  of  said  bill  of  sale  by  Alex  Rossi  she 
was  in  possession  and  control  of  said  business 
and  personal  property  berein  referred  to,  and 
that  ner  husband,  J.  J.  Nolte,  was  working  for 
her.  Neither  plaintiff,  R  B.  Winstanley,  nor 
J.  Ivancovicb  Company,  Brena  Commercial 
Company,  nor  J.  F.  Barker  Company  (sppellee's 
assignors)  bad  any  notice  of  this  claim  on  the 

Jiart  of  Mrs.  Nolte,  other  than  may  be  implied 
rom  the  fact  that  the  bill  of  sale  from  Rossi 
to  Mrs.  Nolte  was  recorded  in  the  oiBce  of  the 
connty  recorder  of  Pima  county  on  June  3,  1012. 
That  for  many  months  prior  to  the  24th  day 
of  May,  1012,  J.  J.  Nolte  bad  a  large  sign  in 
front  of  bis  place  of  business  10-21  South 
Stone  avenue,  containing  the  words  'Nolte.' 
That  after  the  24th  day  of  May,  1912,  and  up 
to  and  Including  the  6th  day  of  June,  1012,  at 
the  time  the  attachment  was  levied  upon  the 
property  herein  described,  the  said  sign  was  per- 
mitted to  remain  in  front  of  the  said  building, 
and  so  remained  at  all  time." 

The  Bulk  Sales  Law,  being  chapter  47, 
Laws  1009  (paragraphs  6240  and  6250,  B.  8. 
1913  [ClT.  Code]),  was  not  observed  in  the 
sale  of  J.  J.  Nolte  to  RossL 

{1]  The  assignntent  to  Rossi  hy  Nolte  did 
not  conform  with  the  requirements  of  the 
statutes  as  to  assignments  for  the  benefit  of 
creditors.  The  deed  of  assignment  does  not 
show  that  the  assignor  was  Insolvent,  nor 
that  the  property  assigned  was  all  of  his 
property,  and  fails  to  give  a  list  of  the  names 
of  his  creditors,  and  is  otherwise  defective 
as  a  statutory  assignment  for  benefit  of 
creditors.  Such  an  assignment,  however.  Is 
valid  under  the  common  law  and  Is  not  for- 
bidden  by  statute. 

Pomeroy,  Equity  Jurisprudence,  |  904, 
says: 

"The  doctrine  is  generally  settled  in  this 
country  that  voluntary  general  assignments  for 
the  benefit  of  creditors,  if  otherwise  valid,  are 
not  mere  agencies  of  the  debtor  j  they  create 
true  trust  relations,  and  the  creditors  are  true 
beneficiaries.  When  once  duly  executed,  they 
are  irrevocable,  and  the  creditors,  on  being 
Informed  of  their  existence,  may  take  advantage 
»f  the  provisions  in  their  own  favor,  and  may 
enforce  the  trusts  declared  without  making  them- 
selves parties  or  doing  any  act  indicating  their 
awn   acceptance  or  assent.    *    •    •    Xhe  doc- 


trine generally  prevails  In  the  American  states 
that,  unless  prohibited  by  statutes,  voluntaiy 
general  assignments  by  failing  debtors  for  the 
benefit  of  their  creditors,  even  when  preferring 
individuals  or  classes  among  the  beneficiaries, 
are  valid." 

[2]  It  Is  contended  by  appellee  that  the  as- 
signment was  not  effective  to  pass  title,  as 
against  creditors,  for  several  reasons:  First, 
he  says  that  there  was  no  change  of  posses- 
sion from  the  debtor  to  the  trustee,  as  re- 
quired by  paragraph  8276,  Civil  Code  1918. 
That  paragraph  reads  as  follows:  ' 

"EJvery  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  control, 
and  every  assignment  of  goods  and  chattels  un- 
less the  same  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  things  sold  or 
assigned,  shall  be  prima  facie  evidence  of  fraud 
as  against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  ench  assignment, 
or  subsequent  purchssers  in  good  biith." 

According  to  the  stipulated  facts,  "the 
person  (Nolte)  making  such  assignment"  re- 
mained in  the  possession  of  all  of  the  goods 
and  chattels  from  the  date  of  the  assign- 
ment, May  24th,  until  June  3,  1912.  There 
was  no  delivery  whatever  and  no  change  of 
possession  from  Nolte  to  the  assignee.  Such 
a  state  of  facts  is  made  prima  facie  evi- 
dence of  fraud  as  against  the  creditors  of 
the  person  making  such  assignment  The 
entire  absence  of  a  delivery  to  the  assignee, 
and  he  never  having  taken  possession,  either 
actual  or  constructive,  the  appellee,  as  a 
creditor  of  the  assignor,  upon  such  a  showing 
has  made  out  a  prima  fade  case  entitling 
him  to  recover,  unless  the  presumption  of 
fraud  Is  rebutted. 

In  Gilpin  v.  Missouri,  K.  A  T.  By.  Co.,  197 
Mo.  319,  at  page  325,  94  S.  W.  869,  at  page 
871,  the  court  defines  a  prima  fade  case 
and  prima  fade  evidence  as  follows: 

"  *A  prima  facie  case  is  one  which  is  eatab- 
lisbed  by  sutBclent  evidence  end  can  be  over- 
thrown only  by  rebutting  evidence  adduced  on 
the  other  side.'^  Abbott's  Law  Die.  vol.  2,  812. 
'A  prima  fade  case  is  that  which  is  received  or 
continues  until  the  contrary  Is  shown.'  22  Am. 
&  Eng.  Bncy.  L.  (2d  Ed.)  p.  1294.  Prima  facie 
evidence:  *it  is  such  as.  In  judgment  of  law, 
is  sufficient  to  establish  tne  fsct  and,  if  not  re- 
butted, remains  sufficient  for  the  purpose.' 
Kelly  V.  Jackson,  6  Pet.  632,  8  L.  Ed.  523. 
'Prima  facie  evidence  of  a  fact  is  such  evidence 
as  in  judgment  of  the  law  is  suffldent  to  estab- 
lish the  fact,  and  if  not  rebutted  remains  suffl- 
dent for  that  purpose.'  Smith  v.  Burma,  106 
Mo.  100,  16  S.  W.  881,  13  L.  B.  ▲.  S9,  27  Am. 
St  Bep.  829." 

[SI  If  it  should  be  suggested  that  the  deed 
of  assignment  on  Its  face — ^It  being  for  the 
benefit  of  creditors  without  any  preference 
shovra — Is  a  refutation  of  any  Inference  of 
fraud,  still  the  fact  exists  that  the  assignor 
was  left  in  possession  of  the  property  with 
the  opportunity  and  apparent  right  of  dispo- 
sition. What  was  realized  In  this  interim, 
if  anything,  out  of  the  business  does  not  ap- 
pear as  an  asset  of  the  assignee.  From  the 
conduct  of  both  the  assignor  and  assignee. 
It  would  seem  that  the  latter  was  recognized 
and  treated  more  as  a  medium  of  passing 
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title  to  the  property  than  as  a  trustee  hav- 
ing certain  and  definite  duties  to  his  benefi- 
ciaries, the  creditors.  It  was  the  duty  of 
the  trustee,  upon  accepting  the  trust,  to  take 
all  of  the  property  into  his  possession  and  to 
preserve  and  hold  the  same  and  all  of  it 
for  the  creditors  of  the  assignor.  This  be 
did  not  do,  but,  on  the  contrary,  left  the 
property  in  the  possession  of  the  debtor,  who, 
as  it  appears,  did  not  dispose  of  it  all,  but 
who  could  have  done  so,  if  he  had  so  chosen. 
We  conclude  that  the  prima  facie  case  of 
fraud  arising  because  of  no  delivery  followed 
by  actual  and  continued  change  of  possession 
of  the  things  assigned  has  not  been  over- 
come or  rebutted,  and  that,  as  to  the  noncon- 
senting  creditors  of  the  assignor,  the  assign- 
ment was  ineffectual. 

[4]  As  between  the  assignor  Nolte  and  the 
assignee  Rossi,  the  instrument  of  May  24, 
1912,  passed  title  from  the  one  to  the  other. 
It  was  ineffectual  to  pass  title  only  as  against 
creditors  of  the  assignor.  Had  the  attach- 
ment been  levied  on  the  property  before  the 
assignee  sold  it  to  the  appellant  Marie  Nolte, 
and  while  it  was  in  the  actual  possession  of 
the  debtor  J.  J.  Nolte,  the  attachment  lien, 
It  would  seem,  could  not  have  been  success- 
fully questioned. 

[5]  But  the  attadiment  was  not  levied  up- 
on the  property  until  June  5,  1912,  aud  two 
days  after  the  assignee  had  sold  the  business 
to  Marie  Nolte,  who  paid  therefor  the  sum 
of  $750.  We  think  the  transaction  should 
be  treated  as  one  directly  taking  place  be- 
tween the  Noltes,  and  that  the  bill  of  sale 
from  the  assignee  to  Marie  Nolte  was  in 
effect  the  act  of  the  debtor  J.  3.  Nolte,  for 
the  reason  that  there  was  no  delivery  or 
change  of  possession.  In  that  view  of  the 
case,  the  title  to  the  property  passed  to 
appellant  Marie  Nolte  exempted  from  the 
Claims  of  creditors  of  the  seller,  providing 
there  was  an  immediate  delivery,  followed  by 
an  actual  and  continued  change  of  posses- 
sion, as  required  by  paragraph  S276,  supra. 
This,  it  may  be  said,  is  especially  true  of  all 
of  the  property,  except  such  as  is  daily  ex- 
posed for  sale  as  merchandise  in  small 
Quantities  for  profit  That  J.  J.  Nolte  con- 
tinued in  possession  of  the  proi)erty  during 
all  the  time  consumed  in  this  transaction 
there  seems  no  questioD.  The  stipulation  ia 
that: 

"After  the  executUm  of  said  biU  of  sale  by 
Alex  Rossi,  the  said  bakery  business  was  con- 
tinued at  19-21  South  Stone  avenue,  to  all  out- 
ward appearance,  as  formerly." 

There  was  no  change  of  the  personnel  of 
the  parties  in  charge  of  the  business.  The 
sign  in  front  of  the  place  of  business  re- 
mained the  same.  As  against  the  actual  evi- 
dences of  possession  remaining  unchanged  is 
the  bare  claim  of  the  purchaser  that  she  took 
possession  and  control  of  the  business  after 
the  execution  of  the  bill  of  sale  to  her.  The 
change  of  possession  should  be  open  and  un- 
equivocal, carrying  with  it  the  usual  marlcs 


and  Indications  of  ownership  by  the  party 
purchasing  the  goods.  It  must  be  such  as 
to  give  evidence  to  the  world  of  the  claims 
of  the  new  owner,  so  that  a  stranger  to  the 
sale  would  be  able  at  once  to  see  that  a 
change  In  the  possession  and  ownership  of 
the  property  had  taken  place. 

"The  statute  demands  that,  in  order  that  such 
sale  may  be  bona  fide,  it  shall  be  accompanied 
by  immediate  delivery  and  such  actual  and  om- 
tinaed  change  of  possession  as  sliall  indicate 
by  outward,  open,  and  visible  signs  that  can 
be  seen  and  known  to  the  pablic  or  persons 
dealing  with  the  property  that  a  change  of  own- 
ership and  possession  has  taken  place."  Ellet- 
Kendall  Shoe  Co.  v.  Rose,  28  OkL  697, 116  Pac. 
892. 

[8]  In  Wheeler  t.  Selden.  68  Vt  429,  21 
AU.  615,  12  L.  B.  A.  600,  25  Am.  St  Bep. 
771.  it  U  said; 

"Where  there  is  a  joint  possession  by  the  ven- 
dor and  the  vendee,  the  property  is  liable  to  at- 
tachment upon  the  vendor's  debts,  if  a  candid 
observer  would  be  at  loss  to  determine  which  of 
the  two  has  the  chief  control  and  possession  of 
it,  and,  in  case  of  doubt,  tbe  law  resolves  the 
doubt  against  tbe  party  who  should  make  the 
change  of  possession  open  and  visible.  Flana- 
gan V.  Wood,  33  Vt  332.  The  reason  of  the 
rule,  which  is  to  prevent  fraudulent  transfers 
of  property,  applies  more  strongly  to  transac- 
tions between  husbands  and  wives  than  to  those 
between  other  persons  because  of  the  greater 
facility  for  the  commission  of  frauds  of  this 
character  between  tbe  former." 

This  does  not  mean  that  the  law  forbids 
the  husband  selling  his  property  to  the  wife, 
or  the  wife  from  purchasing  property  from 
her  husband.  Under  the  law,  they  have  the 
same  rights  of  purchase  and  sale  of  property 
between  each  other  as  they  have  to  deal  with 
total  strangers,  but  in  doing  so  they  are  re- 
quired to  observe  the  rules  of  law  and  evi- 
dence that  are  exacted  of  others,  to  effectual- 
ly pass  title  from  the  one  to  the  other,  where 
the  rights  of  creditors  are  involved. 

[7]  Under  our  statute,  the  failure  to  de- 
liver goods  and  chattels  sold  or  assigned  and 
the  failure  of  the  purchaser  to  take  actual 
and  continued  possession  of  the  property  is 
only  "prima  facie  evidence  of  fraud  as  against 
the  creditors  of  vendor"  or  assignor,  and  it 
is  made  the  duty  of  the  trial  court  or  Jury 
to  decide  that  question  in  the  first  place. 

Construing  a  statute  of  similar  Import  to 
ours,  the  Supreme  Court  of  Nebraska,  in 
Densmore  t.  Tomer,  11  Neb.  118,  7  N.  W.  635, 
said: 

"The  mere  retention  of  possession  by  the 
vendor  is  regarded  as  prima  facie  evidence  of 
fraud  against  his  creditors,  and  is  void  as  to 
them,  unless  the  vendee  shall  prove  the  trans- 
action to  have  Iieen  bona  fide — that  is,  it  pufai 
upon  the  vendee  the  burden  of  satisfying  the 
jury  that  the  sale  was  fair  and  entered  into  in 
good  faith.  Tbe  question  of  fraudulent  intent 
is  one  of  fact  to  be  determined  from  the  evidence 
in  the  case.  In  but  few  instances  can  fraud 
be  established  by  direct  testimony,  and  ordi- 
narily it  must  be  proved  by  circumstantial  evi" 
dence." 

In  Stadtler  v.  Wood,  24  Tex.  622,  the  court 
said: 

Where  the  vendor  of  the  property  and  the 
vfendee  live  together,  there  should  be  tbe  mos' 
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iodispntable  evidence  of  good  faith  in  the  con- 
tract of  sale,  for  from  the  very  nature  of  things 
it  is  almost  impossible  to  tell  with  whom  the 
possession  of  the  property  does  in  fact  remain. 

[>}  Tliere  Is  nothing  in  the  stipulation  of 
facts  to  show  that  the  $730  paid  to  Rossi 
was  the  separate  property  of  the  appellant 
Macie  Nolte.  True,  the  bill  of  sale  to  her 
from  Rossi  recites  that  it  is  her  separate 
property,  but  that  is  only  the  declaration  of 
Rossi,  doubtless  inserted  at  her  suggestion, 
and  therefore  is  no  evidence  of  her  owners 
ship  of  the  money  paid  as  against  creditors 
of  her  husband. 

In  Seitz  V.  MitcheU,  94  U.  S.  580,  582,  24 
L.  Ed.  179,  the  court  said: 

"Purchases  of  either  real  or  personal  property 
made  by  the  wife  of  an  insolvent  debtor  during 
coverture  are  justly  regarded  with  suspicion,  un- 
less it  clearly  appears  that  the  consideration 
was  paid  out  of  her  separate  estate.  Such  is 
the  community  of  interest  between  husband  and 
wife;  such  purchases  are  so  often  made  a  cover 
for  a  debtor's  property,  are  so  frequently  re- 
sorted to  for  the  purpose  of  withdrawing  his 
property  from  the  reach  of  his  creditors  and 
preservug  it  for  his  own  use,  and  they  hold 
forth  such  temptations  for  fraud,  that  they  re- 
quire close  scrutiny.  In  a  contest  between  the 
creditors  of  the  husband  and  the  wife  there  Is, 
and  there  should  be,  a  presumption  against  her 
which  she  must  overcome  by  affirmative  proof. 
Such  has  always  been  the  rule  of  the  common 
law;  and  the  rule  continues,  though  statutes 
have  modified  the  doctrine  that  gave  to  the  hus- 
band absolutely  the  personal  property  of  the 
wife  in  possession,  and  the  right  to  reduce  into 
his  possession  and  ownership  all  her  choses  in 
action." 

If  a  transaction  of  this  Idnd  may  be  sus- 
tained as  against  the  creditors  of  the  seller 
of  goods  and  chattels,  it  amounts  to  an  ap- 
proval by  the  courts  of  an  arrangement  by 
which  a  debtor,  whether  solvent  or  insolvent, 
may  place  a  value  upon  his  property  and  for 
that  value  paid  him  by  his  wife  transfer  the 
property  to  her,  and  with  the  money  thus 
paid  him  compel  his  creditors  to  prorate  it 
upon  their  claims.  Having  done  this,  be  may 
resume  business,  if,  indeed,  he  has  ever  sus- 
pended It,  at  the  "old  stand"  'without  visi- 
ble changes,  and,  by  a  claim  of  change  of 
ownership  to  his  wife,  acquit  himself  of  his 
Just  debts. 

It  was  peculiarly  the  province  of  the  trial 
court  to  determine  if  the  transaction  was 
bona  fide  and  for  a  valuable  consideration 
paid  by  the  purchaser  out  of  her  separate 
property,  and,  that  court  having  resolved 
the  question  against  the  appellant,  we  are 
satisfied  to  let  it  stand. 

[9]  Part  of  the  goods  sold  consisted  of 
stock  in  trade.  The  requirements  of  chapter 
7,  tit.  61,  Civil  Code  1913,  being  chapter  47,  § 
1,  Laws  of  1909,  were  not  complied  with. 
That  chapter  prohibits  a  person  who  makes 
it  his  business  to  buy  commodities  and  sell 
the  same  In  small  quantities  for  the  purpose 
of  making  a  profit,  from  disposing  of  his 
stock  in  trade,  or  a  large  part  thereof.  In  a 
single  transaction,  and  not  in  the  regular 
course  of  business,  unless  notice  of  intention 


to  sell  Is  filed  with  the  county  recorder  not 
less  than  ten  days  before  the  sale.  A  sale 
made  without  complying  with  the  formalities 
required  Is  declared  to  be  void  as  to  all  cred- 
itors of  the  vendor  at  the  time  of  such  trans- 
action. This  is  what  Is  known  as  the  "Bulk 
Sales  Law,"  and  it,  or  ones  very  similar  to 
it,  have  been  adopted  In  many  of  the  states. 
While  their  validity  as  police  regulations  and 
as  being  class  legislation  have  been  often 
questioned  In  the  courts,  we  think  it  is  now 
well  settled  that  such  acts  are  a  proper  ex- 
ercise of  the  police  power  of  the  states,  and 
that  they  are  not  class  legislation. 

The  most  recent  decision  on  the  Bulk  Sales 
Law  Is  by  the  Idaho  court  In  Boise  Ass'n, 
etc.,  7.  Ellis  (Idaho)  144  Pac.  6,  decided  Oc- 
tober 29,  1914.  In  that  case  the  court  sus- 
tains the  law  and  dtes  many  of  the  decisions 
of  courts  of  other  states  and  the  United 
States  Supreme  Court  upholding  the  law.  We 
are  satisfied  with  the  reasoning  and  con- 
clusion of  those  courts. 

[IB]  The  terms  of  the  statute,  however,  do 
not  include  much  of  the  personal  property 
described,  such,  as  fixtures,  wagons,  teams, 
and  implements  of  manufacture  used  In  the 
trade  and  not  daily  exposed  for  sale  and  as 
to  these  articles,  if  the  sale  had  been  In 
other  respects  legal,  the  title  would  have 
passed  to  appellant. 

Finding  no  error,  the  judgment  of  the 
trial  court  is  affirmed. 


FRANKLIN.   0.  J., 
J.,  concur. 


and  OUNNINOHAM, 


(19  N.  M.  E7e> 

STATE  T.  CHAVEZ,  Sheriff.    (Na  1726.) 

(Supreme  Court  of  New  Mexico.    Dec.  7, 1914.X 

(ByUaliu  hy  the  Court.) 

CotTHTnCS  (S  67*)— SHEBnTB  AND  CONSTABUBS 

(I    6*)— Kemoval    fbom    OrncE— Miscon- 

nncT— EviDENcic— Appeai. 

Where  a  county  officer  is  found  guilty  of 
misconduct  in  office  under  the  provisions  of 
chapter  36,  S.  L..1909,  the  verdict  of  the  jury 
must  be  supported  by  substantial  evidence,  and, 
where  the  verdict  is  not  warranted  by  the  evi- 
dence, the  appellate  court  will  set  it  aside. 
Held,  that  there  wa,s  no  substantial  evidence  to 
sustain  the  verdict 'in  this  case. 

lEi.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  (§  100-103;  Dec.  I  67;*  Sheriffs 
and  Constables,  Cent.  Dig.  U  14.  15 ;  Dec.  Dig. 

Appeal  from  District  Court,  Uncoln  Coun- 
ty;   E.   L.   Madler,   Judge. 

Porflrio  Chavez,  sherlfl  of  Lincoln  Coun- 
ty, was  removed  from  office,  and  he  appeals. 
Reversed  and  remanded  with  directions  to 
award  new  trial. 

Geo.  W.  Prichard.  of  Santa  F6,  and  Qeow 
B.  Barber,  of  Carrlzozo,  for  appellant.  Ira 
U  Orimshaw,  Asst  Atty.  Gen.,  for  the  State. 

ROBERTS,  C.  J.  At  the  March  term,  1914. 
of  the  district  court  of  Lincoln  county,  the 
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«rand  jury  of  aald  coonty  presented  an  ac- 
cusation In  writing  against  tbe  appellant,  who 
was  tben  sheriff  of  said  county,  charging 
him  with  knowingly  demanding  and  receiv- 
ing Illegal  fees  as  such  sberifl ;  with  failing 
to  keep  the  dockets  and  other  books  prescrib- 
ed by  the  traveling  auditor,  and  that  the 
books  be  did  keep  were  not  properly  kept; 
with  allowing  the  county  Jail  to  remain  in  a 
filthy  and  unsanitary  condition;  and  that 
appellant  had  failed,  neglected,  and  refused 
to  discharge  the  duties  of  his  office.  The 
presentment  set  forth  the  specific  acts,  upon 
which  the  general  charges  above  stated  were 
predicated.  Upon  a  trial  before  a  Jury  the 
defendant  was  found  guilty,  and  Judgment 
of  removal  from  office  followed.  From  this 
judgment  appellant  appeals,  and  assigns  28 
different  grounds  for  a  reversal.  We  will 
not  undertake,  nor  wUl  it  be  necessary,  to 
review  all  the  grounds  assigned. 

The  prosecution  was  instituted  under  sec- 
tion 2,  c.  36,  S.  L.  190e,  which  reads  as  fol- 
lows: 

"The  following  shall  be  causes  for  removal  of 
any  officer  belonging  to  the  class  mentioned  in 
section  1  of  this  act : 

"1.  Conviction  of  any  felony  or  of  any  misde- 
meanor involving   moral    turpitude; 

"2.  Failure,  neglect  or  refusal  to  discharge 
the  duties  of  the  office,  or  failure,  neglect  or 
refusal  to  discharge  any  duty  devolving  upon 
the  officer  b^  virtue  of  his  office; 

"3.  Knowmgly  demanding  or  receiving  illegal 
fees  as  such  officer ; 

"4.  Failure  to  account  for  money  coming  into 
his  hands  as  such  officer; 

"6.  Gross  incompetency  or  gross  negligence 
in  discharging  the  duties  of  the  office; 

"6.  Any  other  act  or  acts,  which  in  the  opin- 
ion of  the  court  or  jury  amount  to  corruption 
in  office  or  gross  immorality  rendering  the  in- 
cmnbent  nnfit  to  fill  the  office." 

Ckmsidering,  first,  the  evidence  as  to  charg- 
ing Illegal  fees,  and  the  legal  principle  Inr 
volved,  we  quote  the  following  from  the 
brief  of  the  able  Assistant  Attorney  General: 

"The  evidence  shows  that  defendant  present- 
ed a  bill  to  the  coun^  commissioner*  for  con- 
veying Sotero  Archuleta  to  the  insane  asylum, 
and  that  the  mileage  traveled  was  charged  to 
the  county  at  the  rate  of  12%  cents  per  mile. 
The  commissioners  approved  the  bill  and  paid  it 
to  the  extent  of  $170.  The  evidence  also  shows 
that  the  defendant  presented  a  bill  to  the  dis- 
trict court  in  April,  1913,  wherein  he  charged 
mileage  for  services  at  the  rate  of  12^  cents 
per  mile,  which  bill  was  paid  by  the  clerk  from 
the  court  fund,  but  the  money  was  subsequent- 
ly accounted  for  by  deductions  made  in  the  re- 
adjusted bill  of  January,  1014,  presented  to  the 
connty  commissioners.  In  effect,  then,  the  sit- 
uation is  that  defendant  presented  a  bill  to  the 
clerk  of  the  court  for  payment  from  the  court 
funds,  charging  12^^  cents  per  mile,  and  that 
the  bill  was  paid,  but  subsequently  the  payment 
was  annulled,  and  the  defendant  charged  simply 
with  Sl|600  received.  In  the  readjusted  bill, 
the  services  for  which  defendant  charged  at  the 
rate  of  12^  cents  pet  mile  in  the  bill  to  the 
district  court  were  practically  revised,  and 
charges  made  for  those  services  on  the  bases  of 
actual  expenses. 

"Since  the  Constitution  became  effective  coun- 
ty officers  are  prohibited  from  receiving  fees 
unto  themselves.  The  Constitntion  provides 
for  the  fixing  of  salaries  for  county  officers  by 
the  Legislature,  and  eliminates  fees  as  a  part 


of  their  salary  or  compensation.  However, 
there  is  no  inconsistency  or  repugnancy  between 
the  statutes  prescribing  the  fees  to  be  charged 
in  certain  instances  and  the  constitutional  pro- 
vision. The  practical  effect  of  the  Constitution 
is  that  the  officer  makes  the  charges  according 
to  the  requirements  of  the  statutes,  and  is  then 
obliged  to  deliver  the  money  so  received  into 
the  coun^  treasury,  for  if  he  retained  it,  be 
would  violate  the  constitutional  provision.  All 
fees  collected  by  him  must  belong  to  the  county, 
whose  officer  he  is.  We  understand  that  the 
traveling  auditor  of  the  state  informed  county 
officers  that  fees  collected  by  them  most  be 
paid  into  the  county  treasury  and  a  receipt  tak- 
en therefor.  The  constitutional  provision  cited, 
supra,  compels  this  money  to  be  paid  into  the 
county  treasury.  It  has  been  held  to  be  self- 
executing  in  the  case  of  Delgado  v.  Romero,  17 
N.  M.  81.  86,  124  Pac  649,  Ann.  Gas.  19UC, 
1114. 

"In  order  to  fully  understand  what  principles 
ought  to  apply  in  this  case  it  is  well  to  deter- 
mine what  the  Legislature  attempted  to  cor- 
rect by  the  passage  of  chapter  36.  of  the  Laws 
of  1909.  At  the  time  the  1909  law  was  pass- 
ed county  officials,  as  well  as  other  classes  of 
officers,  received  the  major  part  of  their  com- 
pensation from  fees  collected  by  them.  Sub- 
section 3  of  section  2  of  the  act,  making  one 
ground  for  removal  the  knowingly  demanding  or 
receiving  illegal  fees,  was  intended  to  punish 
officials  who  knowingly  demanded  or  received 
fees  in  excess  of  that  allowed  by  law.  For  in- 
stance, if  the  sheriff  charged  or  demanded  or  re- 
ceived $2  for  levying  an  execution  and  making 
return  thereon,  he  would  be  within  the  provision 
cited,  because  the  law  permitted  him  to  make  a 
charge  for  such  service  of  only  $1.50.  It  is 
clear  that  the  provisions  applied  when  the  officer 
prostituted  his  office  by  compelling  the  payment 
of  sums,  as  fees,  to  him  of  a  higher  amount  or 
rate  than  allowed  by  the  law.  The  fees  belong- 
ed to  the  official,  and  the  excess,  likewise,  would 
become  the  property  of  the  official  under  such 
illegal  action. 

"In  the  case  at  bar  the  bills  presented  to  the 
district  court  for  payment  of  services  in  serv- 
ing process  durine;  the  three  terms  of  court  were 
paid  by  the  district  court  from  its  fund.  We 
are  told  that  $1,500  was  so  paid.  The  bills 
were  all  based  upon  the  theory  that  for  such 
service  the  defendant  was  entitled  to  charge 
12^  cents  per  mile.  Subsection  10  of  section 
867  of  the  Compiled  Laws  of  1897,  with  ite 
amendments,  permits  such  a  charge  to  be  legal- 
ly made.  Therefore  we  conclude  that  the  sher- 
iff committed  no  act  sufficient  to  authorize  his 
removal  from  office  by  charging  12%  cents  per 
mUe  for  service  of  process  for  the  district 
court  Fifteen  hundred  dollars  of  that  money 
was  apparently  retained  by  the  ^eriff  until  a 
complete  readjustment  of  his  accounts  was  had 
in  January,  1914,  when  the  commissioners  de- 
ducted the  $1,500  so  received  by  him  from  the 
total  of  the  bill  presented  to  them  at  that  time, 
so  that  in  effect,  while  the  sheriff  had  the  pos- 
session of  that  money  for  some  time,  it  cannot 
be  said  that  he  received  the  money  to  his  own 
use.  It  is  very  clear  to  us  that  the  sheriff  be- 
lieved that  the  moneys  received  from  the  court 
fund  belonged  to  him,  and  continued  to  so  be- 
lieve until  the  traveling  auditor  informed  him 
differently.  The  court  should  know  that  the 
items  which  made  up  the  $1,500,  which  had 
been  received  from  the  court  fond,  were  all  re- 
adjusted and  the  charges  made  on  the  basis  of 
actual  expenses,  as  we  understood  the  record. 
So  the  effect  of  the  transaction  is  that  the 
commissioners  deducted  $1,500  of  the  bill  based 
on  actual  expenses,  which  was  presented  in 
January,  1914,  and  paid  the  defendant  the  bal- 
ance, less  certain  other  sums  which  he  had  for- 
merly received.  He  cbarged  no  illeiral  fee,  for 
the  law  permitted  him  to  charge  12^  cents  per 
mile.     If  he  can  be  said  to  have  been  derelict  in 
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dnt7  at  all,  it  consisted  In  retaining  the  $1,600 
paid  from  the  court  fund.  But  there  is  no  al- 
legation in  the  presentment  that  the  defendant 
knowingly  retained  any  money  belonging  to  the 
county,  and  we  cannot  assume  that  the  jury 
were  justified  in  finding  him  guilty  of  retaining 
the  money,  in  the  absence  of  such  charges  in  the 
presentment.  So  far  as  we  are  concerned,  we 
admit  that  the  verdict  of  the  jury  cannot  stand 
as  to  the  chare^e  of  illepal  fees  in  respect  tn  the 
bills  presented  to  the  district  court,  and  subse- 
quently paid  by  the  commigsioners  on  the  basis 
of  actual  expenses." 

His  statement  of  the  facts  we  have  verified 
by  a  careful  examination  of  the  transcript, 
and  find  it  to  be  carrect,  and  we  agree  fully 
with  the  foregoing  statement  of  the  law. 
Tbia  being  true,  we  can  but  conclude  that 
there  was  no  evidence  to  justify  a  verdict 
of  guilty  on  this 'count  of  the  charge. 

On  May  3,  1913,  the  appellant  presented 
a  bill  to  the  county  commissioners  for  con- 
veying Sotero  Archuleta  to  the  insane  asylum 
at  Las  Vegas;  this  bill  was  approved  and 
paid  July,  1913,  in  the  sum  of  $170.  The 
appellant  attempted  to  show  upon  the  trial 
that  this  charge  also  included  expenses  in- 
curred by  him  In  taking  a  boy  to  the  reform 
school,  at  Springer,  taken  apparently  at  the 
same  time,  but  the  court  refused  to  permit 
him  to  oflfer  any  evidence  whatever  to  estab- 
lish this  fact  We  cannot  refrain  from  say- 
ing that  we  cannot  understand  upon  what 
theory  the  court  excluded  this  evidence.  Cer- 
tainly the  defendant  should  have  been  al- 
lowed to  establish  any  t&ct  wtiicb  tended  to 
show  his  good  faith  in  the  amount  of  the 
charge  made.  County  sheriffs,  as  Is  well 
known,  are,  not,  as  a  general  rule,  expert 
'accountants  or  bookkeepers,  and  if  they 
were  to  be  turned  out  of  office  ft>r  every  mis- 
take made,  regardless  of  the  fact  that  such 
a  mistake  was  innocently  made,  without  cor- 
rupt motives,  we  would  soon  be  without  peace 
officers.  But  regardless  of  the  facts  sought 
to  be  established  by  the  excluued  evidence, 
from  the  evidence  In  the  record  it  Is  apparent 
that  the  sheriff  was  honestly  mistaken  as  to 
the  law.  He  thought  he  was  entitled  to 
charge  12%  cents  per  mile  for  transport- 
ing patients  to  the  insane  asylum.  And  even 
had  the  amount  been  allowed,  the  fees  would 
not  have  belonged  to  the  sheriff,  as,  under 
the  Constitution  he  would  be  required  to  re- 
turn the  same  to  the  county  treasurer.  The 
Attorney  Ueneral  says: 

"It  seems  plain  to  as  that  the  defendant  hon- 
estly believed  that  he  was  entitled  to  charge  that 
sum  (12%  cents)  for  each  mile  traveled.  But 
eliminating  all  theories  of  mistake,  and  viewing 
the  transaction  in  the  light  of  a  'demand'  for 
illegal  fees,  what  is  the  result?  In  the  first 
place,  the  charge  cannot  be  considered  in  the 
light  of  a  fee.  The  charge,  when  properly  made, 
is  for  reimbursement  of  moneys  expended  in 
the  service  of  conveying  an  insane  person  to 
place  of  confinement.  Does  such  a  circumstance 
come  within  the  statute?  The  primary  object 
of  the  statute  was  to  prevent  overcharging  for 
services  rendered.  The  defendant  must  have 
knowingly  rendered. such  a  bill  and  demanded  its 
payment.  We  assume,  without  argument,  that 
the  evidence  must  show  that  there  was  no  hon- 
tst  mistake  in  the  transaction ;  that  there  must 


be  a  negation  of  honest  mistaVe.  The  evidence 
of  the  bill  presented,  considered  alone  and  with- 
out any  extrinsic  evidence,  plainly  shows  that 
the  defendant  was  either  ignorant  of  wnat  law 
governed  the  charges,  or  that  he  honestly  be- 
lieved that  he  was  entitled  to  receive  12%  cents 
per  mile  for  such  service.  He  claimed  12% 
cents  per  mile  in  the  first  bill. presented." 

In  view  of  the  evidence  and  the  conces- 
sion of  the  law  officer  of  the  state,  we  can 
bat  conclude  that  the  evidence  on  this  phase 
of  the  case  did  not  Justify  a  verdict  of 
guilty. 

The  next  diarge  upon  wlilch  defendant 
was  tried  reads  as  follows: 

"That  said  defendant,  up  until  the  time  th« 
traveling  auditor  called  on  bim  to  examine  his 
book  of  accounts  and  records,  which  he  is  re- 
quired to  keep  as  sheriff  of  Lincoln  county,  and 
which  said  time  was  about  the  18th  day  of  De- 
cember, A.  D.  1913,  had  never  kept  or  attempted 
to  keep  any  docket,  cash  book,  fee  book,  or  other 
account  book  or  record  showing  a  record  of 
tees  and  other  matters  in  connection  with  his  said 
office  as  sheriff  of  Lincoln  county,  N.  M.,  and 
that  when  said  traveling  auditor  called  on  said 
above-named  defendant,  for  the  purpose  of  ex- 
amining his  accounts  and  records,  which  was 
during  the  fore  part  of  January,  A.  D.  1914, 
he  found  that  what  records  said  sheriff  had 
were  improperly  kept,  and  that  all  of  said  dock- 
ets, cash  book,  fee  book,  and  other  account 
books  or  records  had  been  written  up  or  pre- 
pared by  said  defendant  sheriff  within  a  few 
days  just  preceding  the  day  that  the  same  was 
turned  over  to  the  said  traveling  auditor." 

If  the  facts  stated  are  sufficient  to  con- 
stitute a  cause  of  removal,  the  evidence  whol- 
ly fails  to  establish  the  same.  The  sheriff 
testified  that  he  kept  books  of  his  accounts 
from  the  time  he  was  inducted  into  office, 
which  were  produced  upon  the  triaL  It  is 
true  these  books  were  not  models  of  expert 
bookkeeping,  but  it  is  plain  that  the  sheriff 
honestly  attempted  to  comply  with  the  law, 
and  the  books  were  in  such  shape  that  the 
condition  of  his  accounts  could  be  ascertain- 
ed by  an  accountant.  This  charge  therefore 
fidls. 

As  to  the  charge  that  the  sheriff  failed  to 
maintain  the  Jail  in  a  sanitary  condition, 
the  Assistant  Attorney  Oeneral  says: 

"In  our  judgment  and  opinion  the  evidence  is 
not  sufficient  to  support  the  verdict  of  the  jury 
on  this  allegation  and  charge.  Only  ordinary 
conditions  are  shown  in  reference  to  the  condi- 
tion of  the  jail,  and  yrhea  considered  in  toto 
fails  to  make  out  any  case  of  neglect  of  duty. 
The  fact  that  the  toilet  was  constructed  without 
a  cover,  together  with  the  fact  that  the  flushing 
system  depended  primarily  for  its  efficiency  up- 
on the  supply  of  the  water  from  the  tank  con- 
nected with  the  windmill,  together  with  the 
known  fact  that  the  tank  becomes  dry  becauss 
of  lack  of  wind,  when  considered  also  by  the 
evidence  of  the  state  that  tubes  of  water  were 
furnished  to  flush  the  toilets  when  the  windmill 
supply  gave  out,  together  with  other  evidence 
as  to  dirt  and  filth,  all  indicate  that  there  was 
no  neglect  of  duty  upon  the  part  of  the  sheriff." 

We  agree  with  this  conclusion. 

We  do  not  believe  the  defendant  was 
awarded  a  fair  and  imiwrtial  trial.  While 
we  do  not  propose  to  review  ail  rulings 
of  the  court  In  admitting  and  excluding  evi- 
dence, because  not  necessary  to  a  determlna- 
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tion  of  the  case,  a  few  examples  will  dis- 
close the  basis  for  tbe  above  expression. 

The  state  Introduced  Charles  Gist  as  a 
witness,  who  testified  that  he  was  a  prisoner 
In  the  county  Jail;  be  detailed  the  condition 
of  the  JaU  as  to  cleanliness;  said  he  was 
called  as  a  witness  before  the  grand  Jury 
against  the  sherUT;  that  other  prisoners 
were  before  the  grand  Jury;  that  after  they 
bad  so  testified  before  the  grand  Jury,  be 
beard  the  sherUf  say  that  "he  would  feed  us 
on  bread  and  water,"  thereby  Implying  that 
the  threat  was  made  because  such  prison- 
ers had  testified  before  the  grand  jury. 
When  the  defendant  was  upon  the  stand,  he 
was  asked  by  his  counsel  if  he  had  made  this 
statement  attributed  to  him  by  the  state's 
witness,  to  which  he  replied,  "I  did."  There- 
upon his  counsel  proi>ounded  the  following 
question: 

"State  to  the  ooart  and  jury  what  was  the 
occasion  of  year  making  that  statement  to  tliat 
prisoner;  what  caused  yoa  to  make  that?" 

This  question  the  witness  was  not  permit- 
ted to  answer.  The  question  was  changed  by 
counsel  In  TarlouB  ways,  in  order  to  obviate 
possible  objection  to  tbe  form  of  the  ques- 
tion, and  elicit  his  version  of  tbe  Vonversa- 
tion  testified  to  by  the  state's  witness,  all 
without  avail.  From  the  questions  pro- 
pounded It  is  apparent  that  the  defendant 
sought  to  show  that  the  statement  attributed 
to  blm  was  made  because  the  prisoner  re- 
fused to  work,  and  not  because  of  his  testi- 
mony before  the  grand  Jury.  It  was  only 
fair  to  tbe  defendant  that  he  should  be  al- 
lowed to  give  his  version  of  the  conversation, 
as  to  which  Qist  testified. 

Another  illustration  is  afforded  by  the  fol- 
lowing: Ramon  Lujan  had  been  Janitor  at 
the  county  JaU  for  some  months  preceding 
the  return  of  the  accusation  against  the 
sheriff.  He  was  called  as  a  witness  by  the 
appellant,  and  after  testifying  as  to  his 
services  In  that  capacity,  and  means  of  obser- 
vation, this  question  was  propounded  to 
him-  "Do  you  know  what  condition  the  Jail 
was  kept  In,  as  to  cleanliness  or  otherwise, 
during  the  time?"  This  question  was  held 
objectionable  by  the  court,  and  the  witness 
was  not  permitted  to  answer. 

On  cross-examination  the  defendant  stated 
that  some  items  had  not  been  transferred 
from  his  original  books  to  the  books  famish- 
ed blm  by  the  traveling  auditor;  on  redirect 
examination  the  following  question  was  ask- 
ed defendant: 

"Mr.  Chaves,  you  have  stated  in  your  croas- 
•xamination  that  there  was  some  things  in  some 
«f  these  booka  of  yours  that  have  not  been 
transferred  to  the  books  furnished  by  the  audi- 
tor; will  you  state  why  those  things  have  not 
been  transferred?" 

This  question  the  court  held  to  be  objec- 
tionable, and  defendant  was  denied  all  op- 
portunity to  explain  the  failure  if  he  could 
have  done  so. 

On  cross-examination  the  state's  attorney 


was  permitted  to  ask  defendant  as  to  an  ar- 
rest made  by  him  of  a  man  named  Brady' 
although  no  such  specification  was  contained 
in  the  charge.  The  defendant  testified  that 
the  arrest  was  made  in  Uncoln;  tliat  he 
saw  the  defendant  in  Carrizozo  the  day  be- 
fore he  arrested  him,  and  told  him  that  he 
had  a  warrant  for  his  arrest,  but  that  before 
he  had  made  the  arrest  Brady  left  and  went 
to  Lincoln.  Defendant's  attorney  objected 
to  the  questions,  on  the  ground  that  no  such 
charge  was  specified  in  the  accusation. 
Thereupon  the  district  attorney  said:  "He 
is  charged  with  having  charged  12  V^  cents 
a  mile  for  every  process  he  ever  served." 
The  court  remarked:  "The  man  was  ar- 
rested at  Carrizozo,  and  be  wanted  12i^ 
cents  a  mile  for  going  to  Lincoln.'.'  This  re- 
mark by  the  court,  assuming  that  the  ques- 
tions were  proper,  necessarily  was  highly 
prejudicial  to  the  defendant,  for  he  had  Just 
stated  that  the  defendant  was  not  arrested 
In  Carrizozo  but  in  Lincoln,  and  tbe  court, 
by  the  remark  squarely  challenged  the  truth 
of  the  sherUTs  previous  statement,  and,  as  is 
well  known,  the  Jury  is  always  very  prone 
to  give  absolute  credence  to  every  statement 
made  by  the  conrt  Courts  should  l>e  very 
careful,  in  the  trial  of  a  cause  before  the 
Jury,  to  refrain  from  remarks  or  statements 
which  may  have  a  tendency  to  create  an  im- 
pression in  the  minds  of  the  Jury  that  the 
court  disbelieves,  or  believes  any  evidence 
that  has  been  given,  or  that  be  leans  more 
strongly  toward  one  side  than  the  other. 

Tills  question  propounded  to  defendant  was 
excluded : 

"Is  it  not  true  that  when  you  presented  these 
bills  [referring  to  the  bills  presented  for  taking 
the  Insane  woman  to  the  asylum]  yon  requested 
the  county  commissioners  to  allow  your  expenses 
for  these  trips,  and  stated  to  them  that  you  of- 
fered it  only  to  show  that  the  services  were 
rendered?" 

The  ground  upon  which  It  was  excluded 
was  that  no  foundation  had  been  laid  for 
such  evidence.  The  statute  (section  1,  c.  S, 
L.  1899)  authorizes  the  sheriff  to  diarge 
12^  cents  per  mile  for  certain  process,  etc., 
served  by  him,  and  for  transporting  prison- 
ers. Under  the  Constitution  the  sheriff  Is 
precluded  from  recdvlng  any  fees  to  his 
own  use,  but  ia  required  to  collect  and  turn 
said  fees  over  to  the  county  treasurer.  It  Is 
a  disputed  question  as  whether  such  fees 
are  to  be  collected  from  the  county,  for  serv- 
ices performed,  and  then  returned  to  the 
connty  treasurer  by  the  oflScer.  But  be  this 
as  it  may,  the  sheriff  certainly  should  have 
been  permitted  to  offer  such  explanation  as 
he  could  for  his  acts  and  conduct,  and  it  was 
for  the  Jury  to  say  after  hearing  such  ex- 
planation, whether  be  "knowingly"  did  the 
acts  charged  against  him. 

Nor  would  the  court  permit  the  defendant 
to  show  by  the  record  that  the  commissioners 
had  entered  an  order  allowing  him  the  sum 
of  $2,000  per  annum  as  an  advance  on  his 
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salary;  this,  od  the  theory  that  the  commis- 
'Bioners  had  no  right  to  make  any  such  allow- 
ance. Assuming  that  the  court  was  right  as 
a  matter  of  law,  without  so  deciding,  how- 
ever, this  evidence  should  have  gone  to  the 
Jury.  No  law  fixing  the  compensation  for 
county  officers  has  been  enacted.  The  At- 
torney General  of  the  state  advised  boards  of 
county  commissioners  that  they  had  the  pow- 
er to  do  what  was  done  in  the  case.  See  Re- 
port of  Attorney  General,  1912,  1913,  pp.  183- 
184.  Can  It  be  said  that  a  court  can  Justly 
refuse  to  permit  a  county  officer  to  show  an 
act,  which  was  done  under  the  advice  of  the 
law  officer  of  the  state,  where  the  good  faith 
of  the  officer  is  vital  to  his  defense?  We 
think  not. 

Presumably  the  appellant  was  elected  to 
the  office  of  sheriff  of  Lincoln  county  by  a 
majority  vote  of  the  electors  of  that  county. 
The  verdict  in  this  case  stigmatizes  the  ap- 
pellant as  a  wrongdoer,  and  deprives  him  of 
the  enjoyment  of  the  office  to  which  he  was 
elected.  Such  verdict  cannot  be  sustained 
unless  it  is  supported  by  substantial  evi- 
dence, nor  should  a  conviction  be  affirmed 
where  the  record  so  plainly  shows  that  the 
defendant  was  consistently  and  persistently 
deprived  of  an  opportunity  to  present  his 
defense,  under  the  well-established  rules  of 
Judicial  procedure. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  will  be  reversed  and  the 
cause  remanded,  with  instructions  to  award 
the  defendant  a  new  trial;  and  it  is  so 
ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


(19  N.  M.  612) 

ROMERO  V.  McXNTOSH.    (No.  1656.) 
(Supreme  Court  of  New  Mexico.    Dec.  17,  1914.) 

(Bvllabut  iti  the  Court.) 

1.  Appeal  and  Ebbob  (§  346*)— Tiint  fob  Ap- 

PKAi/— Computation— New    Tbiai/— "Final 

Judgment." 

Under  section  1,  c.  67,  Lews  of  1907,  pro- 
viding that  any  person  aggrieved  by  any  final 
judgment  or  decision  of  any  district  court  in  any 
civil  cause  may,  at  his  election,  take  an  ain>eal 
or  sue  ODt  a  writ  of  error  within  one  year  from 
the  date  of  the  entry  of  the  same,  and  where  a 
motion  for  a  new  trial  or  rehearing  is  season- 
ably made,  the  time  within  which  the  appeal 
may  be  taken  or  the  writ  of  error  sued  out  is 
to  be  computed  from  the  date  of  the  denial  of 
the  motion,  and  not  from  the  date  of  the  rendi- 
tion or  entry  of  the  judgment  or  decree,  where 
the  motion  was  authorized  by  statutory  provi- 
sion and  operated  as  a  stay  of  execution,  be- 
cause until  such  motion  was  disposed  of  the 
judgment  was  not  "final  judgment"  within  the 
meaning  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  1895,  1896;  Dec.  Dig.  § 
346.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Final  Decree  or  Judg- 
ment.] 


2.  Tbespabs  (S  46*)— Timber— Pbooj', 

In  an  action  tor  trespass  by  cutting  acd 
removing  timber  from  lands  of  the  plaintiff,  the 
proof  that  some  of  it  was  cut  by  defendant  was 
insufficient  to  charge  him  with  responsibility 
for  all  the  timber  missing  from  plaintiff's  land 
during  an  Indefinite  period  of  two  or  three  years. 
[Ed.  Note. — For  other  cases,  see  Trespass, 
Cient.  Dig.  If  12S-127 ;  Dec.  Die.  I  46.*] 

Error  to  District  Court,  Bernalillo  Coun- 
ty;  H.  F.  Raynolds,  Judge. 

Action  by  William  Mcintosh  against 
Eugenlo  Romero.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed,  and 
new  trial  granted. 

In  this  cause  defendant  In  error,  William 
Mcintosh,  commenced  an  action  against  the 
plaintiff  In  error,  Eugenie  Romero,  on  ac- 
count of  alleged  trespass  committed  by 
Eugenlo  Romero  in  unlawfully  having  cut 
timber  from  the  lands  of  defendant  In  er- 
ror, Mcintosh.  It  appears  from  the  record 
herein  tliat,  prior  to  the  commencement  of 
this  action,  the  same  defendant  in  error,  Wil- 
liam Mcintosh,  commenced  and  prosecuted  to 
final  determination  an  action  against  this 
same  plalntifl  in  error,  Eugenlo  Romero,  and 
others,-  whereby  be  alleged  that  Eugenio 
Romero -and  the  others  were  unlawfully  cut- 
ting timber  from  his  lands  and  prayed  that 
the  said  Eugenlo  Romero  and  the  other  de- 
fendants in  that  action  be  permanently  en- 
joined from  the  further  cutting  of  timber 
upon  his  lands  and  for  other  relief.  The 
plaintiff  In  error,  Eugenio  Romero,  by  his 
answer  to  the  complaint  in  this  action  plead- 
ed the  Judgment  rendered  In  the  first  action 
between  Iilm  and  Mcintosh  as  being  res  ad- 
judicate of  the  cause  of  action  in  this  suit. 
The  defendant  in  error,  Mcintosh,  demurred 
to  this  defense,  and,  the  court  having  sus- 
tained the  demurrer,  plalntifl  in  error  here- 
in duly  filed  his  exceptions  to  the  ruling  of 
the  court  sustaining  the  demurrer  and  filed 
an  amended  answer  herein,  and  upon  the  is- 
sue thus  Joined  this  cause  was  tried  by  the 
court  without  a  Jury;  the  Jury  having  been 
by  both  parties  waived.  The  court  rendered 
Judgment  against  the  plaintiff  in  error  herein 
for  the  sum  of  $6,492,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  from  July  18^ 
1906,  to  the  date  of  Judgment 

S.  B.  Davis,  Jr.,  and  C.  A.  Spiess,  both  of 
Bast  Las  Vegas,  for  plaintiff  in  error.  B.  W. 
Dobson  and  E.  A.  Mann,  both  of  AlbuQuerque^ 
for  defendant  in  error. 

HANNA.  J.  (after  stating  the  facts  aa 
above).  Several  assignments  of  error  are 
presented  for  consideration,  but  we  must 
first  consider  a  motion  for  the  dismissal  of 
the  writ  of  error  upon  the  ground  that  the 
writ  was  not  sued  out  within  one  year  from 
the  date  when  the  Judgment  In  the  lower 
court  became  final. 

The  court  rendered  its  Judgment  on  Janu- 
ary 10,  1912,  and  at  the  same  time  made  an 
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order  granting  plaintiff  in  error  20  days 
wltbln  which  to  file  a  motion  for  new  trial, 
which  was  filed  15  days  later,  but  not  dispos- 
ed of  untU  January  16,  1013,  almost  a  year 
later,  when  it  was  overruled.  This  writ  of 
error  was  sued  ont  of  tbia  court  January 
10,  1814. 

[1]  The  question  therefore  presented  ia 
whether  the  Judgment  became  final  upon  the 
date  of  Its  entry,  or  not  until  the  order  deny- 
ing and  overruling  the  motion  for  a  new 
trial  was  made  and  entered. 

Our  statute  of  limitation  upon  the  right  to 
an  appeal  is  section  1,  c.  57,  liaws  1907,  viz.: 

"Any  person  aggrieved  by  any  final  judgment 
or  decision  of  any  district  court  in  any  civil 
cause  may  at  his  election  take  an  appeal  or 
sue  out  a  writ  of  error  to  the  supreme  court 
of  the  territory  at  any  time  within  one  (1)  year 
from  the  date  of  the  entry  of  the  same.  Ap- 
p«Etl8  or  writs  of  error  may  also  be  taken  from 
final  judgments  or  decrees  in  actions  for  par- 
tition that  determine  the  rights  and  interests  of 
the  respective  parties  and  direct  partition  to 
be  made." 

In  many  Jurisdictions  where  appellate 
courts  have  been  called  upon  to  pass  upon 
general  statutes,  such  as  ours,  providing 
that  the  appeal  or  proceedings  in  error  shall 
be  instituted  within  a  certain  time  from  the 
rendition  or  entry  of  the  Judgment  or  decree, 
it  has  been  held  that,  where  the  motion  for  a 
new  trial  or  rehearing  is  seasonably  made, 
the  time  Is  to  be  computed  from  the  date  of 
the  denial  of  the  motion,  and  not  from  the 
date  of  the  rendition  or  entry  of*  the  Judg- 
ment or  decree,  where  the  motion  was  neces- 
sary to  the  consideration  in  the  appellate 
court  of  the  question  involved.  Thompson 
on  Trials,  {  2730;  2  R.  O.  L.  107;  Pearce 
T.  Strickler,  9  N.  M.  46,  40  Pac.  727;  Gon- 
radt  v.  Lepper,  18  Wyo.  99,  78  Pac.  1,  8 
Ann.  Cas.  627  (see  ca^  collected  in  note  fol- 
lowing last  citation). 

This  rule  may  be  said  to  have  the  sanction 
of  the  larger  number  of  American  appellate 
courts,  though  the  rule  is  severely  criticized 
U  one  growing  out  of  Judicial  legislation 
and  is  not  followed  by  all  American  Jurisdic- 
tions. Those  departing  from  this  rule,  and 
holding  that  the  time  is  to  be  computed  from 
the  actual  rendition  or  entry  of  Judgment  or 
decree  without  regard  to  the  fact  that  a  mo- 
tion for  new  trial  or  rehearing  is  pending, 
as  evidenced  by,  at  least,  a  partial  list  of 
the  cases  so  holding,  are  California,  Colora- 
do, Michigan,  Oregon,  Ohio,  Oklahoma,  and 
Texas.  See  Bomheimer  v.  Baldwin,  42  Cal. 
27;  Brooks  t.  San  Francisco,  etc.,  110  Cal. 
173,  42  Paa  670;  Henry  v.  Merguire,  111  CaL 
1,  43  Pac.  387;  Houser,  etc,  v.  Hargrove, 
129  Cal.  90,  61  Pac.  660 ;  Pudthaber  v.  Hen- 
ry, 147  Cal.  424,  81  Paa  1105 ;  Freas  v.  Town- 
send,  1  Colo.  86;  Slatterly  v.  Robinson,  7 
Colo.  App.  22,  42  Pac.  179;  Burchlnell  t. 
Bennett,  10  Colo.  App.  150,  50  Pac.  206 ;  Hill 
T.  Hill,  114  Mich.  599,  72  N.  W.  597;  Sellg 
T.  Akron,  etc.,  10  O.  C.  D.  685,  19  Ohio  Cir, 
Ct.  B.  633;   Brown  t.  Coal  Co.,  48  Ohio  St 


642,  28  N.  B.  669;  Dowty  ▼.  Pepple,  68  Ohio 
St  895,  60  N.  E.  923;  Cooper  v.  Yoakun,  91 
Tex.  891,  43  S.  W.  871;  Doorley  ▼.  Buford, 
etc.,  6  Okl.  694,  49  Pac.  936 ;  Manes  v.  Hoss, 
28  OkL  489,  114  Pac.  698 ;  Lee  et  al.  v.  Sum- 
mers, 36  OkL  784,  130  Pac.  268;  McCartney 
T.  Shlpherd,  60  Or.  133,  117  Paa  814,  Ann. 
Gas.  1913D,  1257 ;  Gearin  et  al.  v.  Portland, 
eta,  62  Or.  162,  124  Paa  258 ;  Habn  v.  As- 
torU  Nat  Bank  et  al.,  63  Or.  1, 114  Paa  1134, 
125  Paa  284;  Miller  v.  Miller,  65  Or.  661. 
131  Paa  308,  133  Paa  86. 

We  understand  the  reason  generally  urged 
in  support  of  the  first  rule,  herein  referred 
to,  to  be  that  the  character  of  finality  does 
not  attach  to  the  Judgment  or  decree  until 
the  motion  for  a  new  trial  has  been  disposed 
ol  The  chief  objection  to  the  rule  is,  and 
this  has  given  rise  to  the  second  rule,  that 
the  statute  of  limitation  usually  provides 
that  the  proceedings  looking  to  a  review  of 
the  'cause  must  be  instituted  within  a  fixed 
time  after  the  rendition  or  entry  of  the  Judg- 
ment or  decree,  and  to  modify  the  terms  of 
the  statute  by  Judicial  opinion,  without  statu- 
tory authority  for  such  ruling,  to  the  effect 
that  the  time  limited  is  extended  until  a  mo- 
tion for  a  new  trial  or  rehearing  is  disposed 
of,  cannot  be  other  than  Judicial  legislation. 

We  have  observed  that  many  of  the  de- 
cisions favoring  the  rule  that  the  statute  is 
tolled  by  the  motion  for  a  new  trial,  are  of 
Jurisdictions  where  the  period  of  limitation 
is  short,  as  where  It  Is  90  days  or  6  months ; 
although  some  cases  are  to  be  found  where 
the  period  is  longer.  Other  reasons  for  the 
rule  exist  dependent  upon  statutory  or  other 
peculiar  conditions,  some  of  which  are  point- 
ed ont  in  the  opinion  of  an  Oregon  case 
(Gearin  et  al.  v.  Portland  Ry.,  L.  &  P.  Co., 
62  Or.  162,  124  Pac.  266),  as,  for  example, 
where  a  statute  provided  that  if  the  motion 
assigns  as  a  reason  for  the  new  trial  an  ex- 
ception to  the  decision  of  the  case,  the  de- 
cision shall  be  carried  forward  to  the  time 
of  ruling  upon  such  motion ;  where  a  mo- 
tion for  a  new  trial  is  made,  by  statute,  a 
prerequisite  step  in  the  proceedings  for  re- 
view ;  or  where,  by  statute,  the  motion  oper- 
ates as  a  stay  of  execution. 

It  would  be  idle  to  give  further  consid- 
eration to  the  reasons  supporting,  or  op-- 
posed  to,  either  of  the  two  rules  referred  to 
in  this  opinion;  It  being  sufficient  to  say 
that  the  rule  should  be,  and  generally  has 
been,  considered  dependent  npon  statutory 
provisions  of  the  different  Jurisdictions. 

We  therefore  turn  to  a  consideration  of  our 
statutes  affecting  the  question. 

This  being  a  case  tried  to  the  court  with- 
out a  Jury,  a  motion  for  a  new  trial  might 
be  said  to  be  unnecessary  (section  24,  c.  67, 
Laws  1907),  and  it  Is  contended  by  defendant 
In  error  that  while  it  was  the  privilege  of 
plaintiff  In  error  to  file  a  motion  for  a  new 
trial,  it  only  had  the  effect  of  staying  exe- 
cution until  it  was  disposed  of,  and  the  Judg- 
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ment  was,  notwithstanding,  a  final  one  and 
the  only  one  entered  in  the  cause. 

As  we  hare  seen,  a  motion  for  a  new  trial 
Is,  In  fact,  nnnecessaiy  in  causes  tried  hj 
the  court  without  a  Jury,  but  it  is  also  pro- 
vided by  section  2891,  a  h.  1897,  that  "mo- 
tions for  new  trials  •  *  •  shall  be  en- 
tertained" without  qualification  as  to  the 
class  of  cases,  or  otherwise.  It  therefore  can- 
not becontended  that  the  motion  in  this  case 
was  improper,  and,  aside  from  the  fact  that 
it  was  received  and  considered  without  ob- 
jection, it  was,  in  our  opinion,  a  permissible 
course  of  procedure.  It  therefore  remains  to 
consider  the  effect  of  the  motion.  By  sec- 
tion 135  of  the  Code  of  Civil  Procedure 
(Comp.  Laws  1897,  {  2685),  it  is  provided 
that  "Judgment  shall  be  entered  and  ex- 
ecution may  be  issued  thereon  unless  a 
motion  for  a  new  trial  is  made,"  etc.  In 
our  opinion,  the  filing  of  such  motion  with- 
in the  time  stipulated  deprives  the  Judgment 
of  its  character  of  finality  and  brings  it  with- 
in the  first  rale  referred  to  in  this  opinion. 
This  rale  has  been  followed  by  our  territorial 
Supreme  Court  in  the  case  of  Pearce  t. 
Strlckler,  9  N.  M.  48,  49  Pac.  727,  and  we  see 
no  reason  for  departing  from  this  holding  at 
this  time.  For  which  reason  the  motion  to 
dismiss  is  denied. 

Several  other  assignments  of  error  are  pre- 
sented for  consideration,  but  one  is  chlefiy 
relied  upon  by  plaintiff  in  error,  and,  being 
decisive  of  the  case,  it  is  necessary  only  to 
dispose  of  this,  the  third  assignm^it,  which, 
quoting  from  brief  of  plaintiff  in  error,  is  as 
follows: 

"The  court  erred  In  rendering  Judgment 
against  the  said  plaindS  in  error  in  the  sum 
of  ^6,492,  the  evidence  in  said  cause  not  war- 
ranting or  sustaining  a  judfrment  in  said  cause 
in  any  sum  In  excess  of  $28S ;  it  appearing 
from  the  record  and  transcript  of  the  evidence 
herein  that  the  defendant  in  error  produced  no 
evidence  proving  or  tending  to  prove  that  plain- 
tiff in  error  cut  or  procured  to  be  cut  any  trees 
or  timber  whatsoever  upon  the  lands  of  defend- 
ant in  error,  and  the  only  evidence  in  said  cause 
which  proves  or  tends  to  prove  that  plaintiff 
in  error  cut  and  procured  to  be  cut  timber  on 
said  lands  is  the  evidence  of  the  witness  Ray- 
mnndo  Romero,  a  witness  who  testified  on  behalf 
of  plaintiff  in  error,  and  the  evidence  of  said 
Raymundo  Romero  proves  that  the  value  of  the 
timber  so  cut  by  snid  plaintiff  in  error  was  of 
the  value  of  only  $283." 

[2]  We  do  not  deem  it  necessary  to  discuss 
much  of  the  testimony  Introduced  in  the 
case.  The  essential  point  in  controversy  Is 
whether  it  was  proven  that  plaintiff  in  error 
cut  the  timber  in  question,  and  to  the  extent 
of  the  amount  awarded  as  damages  by  the 
Judgment. 

By  defendant  in  error  it  is  nrged  that 
the  answer  of  plaintiff  In  error.  In  a  former 
proceeding,  wherein  the  title  to  the  same 
lands  was  Involved  and  an  Injunction  sought 


against  the  mresent  plaintiff  in  error  and 
others  to  restrain  trespass  thereupon,  sup- 
plies the  alleged  lack  of  evidence  in  tlils  re- 
spect, and,  being  an  admission  against  In- 
terest, is  conclusive  upon  plaintiff  in  error. 
The  essential  allegations  of  his  answer,  lu 
the  respect  referred  to,  are: 

"And  farther  answering,  these  defendants  deny 
that  the  said  firm  of  Dye  &  Romero  have  been 
engaged  in  cutting  and  is  engaged  in  cutting  any 
timber  upon  the  lands  described  in  said  com- 
plaint, or  any  part  of  the  same,  but  defendants 
allege  Eugenic  Romero  is  engaged,  with  author- 
ity of  the  said  commissioners  of  the  said  grant 
of  Chilili,  in  cutting  ties  upon  parts  of  the  tract 
of  land  described  in  said  complaint,  but  which 
said  parts  of  said  tracts  these  defendants  deny 
that  the  said  plaintiff  lias  any  right  or  title 
thereto,  or  ever  had  any  such  right  or  title." 

Defendant  In  error  contends  that  by  this 
answer  plaintiff  In  error  "admitted  that  he 
and  he  only  cut  timber  from  appellee's  land." 
We  do  not  consider  that  this  is  a  correct  In- 
terpretation of  the  pleading.  He  denied  that 
Dye  &  Romero  had  been  so  engaged,  and  af- 
firmed that  he,  himself,  had  been  cutting 
timber;  but  the  language  is  not  susceptible 
of  the  construction  that  none  others  had  been 
cutting.  The  evidence  of  one  of  the  witness- 
es is  that  a  large  force  of  men  under  employ- 
ment by  a  firm  known  as  Laub  &  Romero  had 
been  cutting  over  the  tract  of  land  in  ques- 
tion during  the  winter  of  1904,  and  within 
the  period  of  time  fixed  by  Boss  as  the  time 
within  which  the  timber  had  been  cat,  which 
was  included  within  his  estimates  made  in 
June,  1906.  This  testimony  would  certainly 
cloud  the  issue  of  whether  Romero  cut  all 
the  timber  in  question,  and,  there  being  no 
proof  that  he  did  so,  we  consider  the  assigiip 
ment  well  taken. 

This  case  has  much  in  common  wiQi  the 
case  of  Stonemon-Zearlbg  Lumber  Co.  ▼.  Mo- 
Comb,  92  Ark.  297,  122  S.  W.  048,  and,  as  la 
that  case.  It  seems  to  us  to  be  largely  a  matter 
of  conjecture,  without  evidence  on  which  to 
base  it,  that  plaintiff  In  error  bad  cut  all  of 
the  timber  on  the  lands  of  Mr.  Mcintosh, 
which  had  been  cut  within  two  or  three 
years.  The  burden  of  proof  was  on  the  de- 
fendant in  error,  before  he  conid  recover,  to 
show  that  plainOff  in  error  bad  cut  the  tim- 
ber. Before  he  can  recover  anything,  be 
must  prove  the  quantity  of  the  timber  cat; 
by  plaintiff  in  error,  and  Itare  proof  that 
some  of  the  timber  was  cut  by  plaintiff  in  er- 
ror is  not  sufficient  evidence  to  charge  him 
with  responsibility  for  all  the  timber  mlsslnK 
from  the  land  during  an  Indefinite  i)eriod  of 
two  or  three  years. 

Therefore  the  Judgment  Is  reversed,  and  • 
new  trial  granted,  and  It  is  ao  ordered. 


BOBBBTS,  a  J, 
car. 


and  PABKBB,  J^ 
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(1»  N.  M.  6SS) 

Ex  parte  BUNCH.    (Na  1757.) 
(Supreme  Court  of  Mew  Mexico.    Dec  28, 1914.) 

(Syllaiu*  by  i\«  Court.) 
Imtoxicatino  LiquoBS  (J  29*)— Looai,  Optiow 

EutCTI  0  N— V  AH  DITT. 

Under  the  provisions  of  sectioa  8,  c  78,  S. 
L.  19l3,  an  election  for  the  parpose  of  deter- 
mining whether  the  sale  of  intoxicating  liquor 
■hall  be  prohibited  within  a  given  district  can- 
not be  held  within  two  months  preceding  any 
other  election,  and  such  an  election  held  within 
two  months  preceding  the  regular  biennial  elec- 
tion for  justices  of  toe  peace  and  constables  is 
absolutely  null  and  void. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  37 ;  Dec  Dig.  {  29.*] 

Original  application  for  writ  of  habeas  cor- 
pus by  Joe  Bunch.    Petitioner  discharged. 

O.  P.  Easterwood,  of  Clayton,  for  relator. 
Ira  h.  Qrlmshaw,  Asst  Att>.  GeiL,  for  the 
State. 

PEB  CURIAM.  The  petitioner  was  arrest- 
ed and  Is  being  held  in  cnstody  by  the  sheriff 
of  Union  county  for  an  alleged  violation  of 
chapter  78,  Laws  1913.  The  act  provides  for 
the  holding  of  elections  In  districts  In  the 
state  upon  the  question  of  the  prohibition 
of  the  sale  of  intoxicating  liquors  therein. 
Section  3  of  the  act  prohibits  the  holding  of 
any  snch  election  within  two  months  pre- 
ceding any  other  election.  The  election  in 
this  case  was  held  on  the  21st  day  of  No- 
vember, 1914,  which  was  within  60  days  next 
preceding  the  biennial  election  for  Justices 
of  the  peace  and  constables  in  all  of  the  pre- 
cincts of  the  state,  as  provided  for  in  sec- 
tion 8224,  C.  L.  1897.  By  reason  of  the  pro- 
hibition of  the  act  of  1913,  this  election  was 
absolutely  null  and  void. 

It  follows  -that  the  petitioner  is  not,  and 
cannot  be,  charped  with  a  violation  of  dbap- 
ter  78,  Laws  1913,  supra. 

For  the  reasons  stated,  the  petitioner  will 
be  discharged. 


0»  K.  M.  67!) 

Ex  parte  TOWNDROW.    (No.  17«).) 
(Supreme  Court  of  New  Mexico.    Dec.  31, 1914.} 

(8vtla'b«$  T>v  the  Court.) 
Habeas  Cobptts  ({  30*)— iNsurFictcNT  Coit- 

FI.AINT— DiSCUABOB   OF   PBTmONBB— RlOHT. 

Upon  an  application  for  a  writ  of  habeas 
corpus,  to  secure  petitioner's  release  from  the 
cnstody  of  the  sheriff,  where  such  officer  holds 
the  petitioner  under  a  warrant,  issued  upon  a 
complaint  based  on  information  and  belief,  and 
the  Attorney  General  admits  that  the  process  is 
not  a  lawful  process  and  is  insuflicient  to  jus- 
tify petitioners  detention,  the  application  will 
be  granted  and  the  petitioner  discharged. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  <  26;    Dec.  Dig.  {  30.*] 

Original  petition  for  writ  of  habeas  corpus 
by  John  H.  Towndrow.  Petition  granted,  and 
petitioner  discharged,  without  prejudice  to 
other  proceedings. 


Jesse  G.  Northcntt,  of  Trinidad,  C!olo..  and 

John  Morrow,  of  Raton,  for  petitioner.     Ira 
L.  Grimsbaw,  Asst  Atty.  Gen.,  for  the  State. 

PEB  CURIAM.  On  the  20th  day  of  An- 
gust,  1914,  the  petitioner  was  arrested,  charg- 
ed with  the  murder  of  Lilllian  Towndrow,  his 
wife.  Jndge  Thomas  D.  Lieb,  presiding  Judge 
of  the  Eighth  Judicial  district,  sat  as  the  ex- 
amining magistrate  and  heard  the  testimony 
introduced  upon  the  application  for  balL 
Upon  the  conclusion  of  the  testimony,  the 
court  found,  among  other  things,  that  a  crime 
had  been  committed,  and  that  there  was  prob- 
ably cause  to  believe  the  defendant  commit- 
ted the  crime,  and,  on  the  application  for 
bail,  reserved  his  ruling  and  took  under  ad- 
visement the  question  aa  to  whether  or  not 
the  said  defendant  was  entitled,  under  the 
Constitution  and  laws  of  this  state,  to  bail, 
and,  thereafter,  on  the  Idtb  day  of  Septem- 
ber, 1914,  the  said  Judge  ordered  that  defend- 
ant be  admitted  to  ball  In  the  sum  of  tl5,- 
000.  This  bail  was  given  by  the  defendant  in  - 
the  form  of  a  recognizance,  denominated  an 
appearance  bond,  with  sureties  as  required 
by  law,  which  was  approved  by  the  sheriff, 
and  the  defendant  was  released  thereon. 
Thereafter,  on  the  7th  day  of  December, 
which  was  the  first  day  of  the  regular  Decem- 
ber, 1914,  term  of  the  district  court  of  Colfu 
county,  the  petitioner  and  other  defendanta 
interested  in  other  cases  Interposed  a  chal- 
lenge to  the  array  of  the  grand  Jury,  which 
had  been  summoned  to  appear  on  that  date 
to  serve  for  that  term  of  court  This  chal- 
lenge was  sustained  by  the  court,  whereupon 
the  court  directed  the  sheriff  to  take  the  pe- 
titioner into  custody,  and  also  directed  the 
district  attorney  to  file  In  the  district  court 
an  information  against  the  petitioner,  charg- 
ing him  with  having  killed  and  murdered  the 
said  Lillian  Towndrow.  The  district  attor- 
ney filed  the  Information,  which  was  sup- 
ported by  the  oath  of  W.  R.  Hixenbaugh,  nit- 
on information  and  belief  only,  however.  Up- 
on this  information  a  warrant  was  issued, 
and  It  is  upon  this  information  and  the  war- 
rant issued  thereon  that  petitioner  is  being 
detained  in  the  custody  of  the  sheriff  and  de- 
prived of  his  liberty. 

The  attorneys  for  the  petitioner  and  the 
Attorney  General  have  filed  in  this  court  a 
written  stipulation,  which  among  other  re- 
citals and  agreements,  contains  the  follow- 
ing: 

"The  Attorney  General  admits  that  the  war- 
rant, copy  of  which  is  attached  to  the  petition 
herein,  and  under  which  the  petitioner  is  held 
in  restraint,  is  not  a  lawful  process,  and  is  in- 
sufficient to  Justify  petitioner's  detention,  be 
cause  the  warrant  was  issued  upon  a  complaint 
based  on  information  and  belief." 

In  view  of  this  admission  by  the  state,  the 
application  will  be  granted  and  petitioner  will 
be  discharged  from  the  restraint  under  the 
warrant  issued  upon  the  information  filed 
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December  9,  1914,  without  prejudice  to  any 
proceeding  heretofore  Instituted,  now,  or 
hereafter  to  be  instituted  by  the  state  touch- 
ing the  charge  against  the  petitioner  for  the 
murder  of  LilUan  Xowndrow. 

(19  N.  M.  609) 

BHOBST  ▼.  EL  PASO  &  8.  W.  CO. 
(No.  1701.) 

(Supreme  Court  of  New  Mexico.    Dec.  16, 
1014.) 

(Byllabut  by  the  Court.) 

1.  Appxai.  and  Bbbob  ({  1078*)  —  Aasiair- 
MENTs  OF  Erbob— Waives. 

Assi^ments  of  error  not  argued  in  appel- 
lant's brief  are  deemed  to  have  t>een  waived. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4256^4261;  Dec.   Dig.  | 

2.  Tbiai.   (I   2S8*)— iNBTBUonoNB— lairoBiNO 

Issues. 

In  a  suit  for  damages  on  account  of  alleged 
assault  by  an  officer  or  special  agent  employed 
by  a  railway  company,  at  its  station,  by  a  per- 
son rightfully  at  such  station  but  in  an  intoxi- 
cated condition,  a  requested  instruction  that 
"the  fact  that  Mark  Johnson  was  an  officer 
and  special  agent  of  the  defendant  would  not 
require  him  to  submit  to  an  assault  by  the 
plaintiff,  but  he  had  the  right  to  repel  any  as- 
sault which  the  plain  tilf  may  have  made  or  at- 
tempted to  make  with  all  the  force  which  un- 
der the  circumstances  and  conditions  seemed 
necessary  to  him,"  is  properly  refused,  as  it 
does  not  correctly  state  the  law,  in  that  it  fails 
to  impose  upon  the  assaulted  party  the  duty  of 
acting  in  good  faith  and  as  a  reasonably  pru- 
dent man  under  such  circumstances  would  act. 
using  no  more  force  than  is  necessary  to  repel 
the  force  which  is  being  used  against  him. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  {{  613-623;  Dec.  Dig.  f  263.»] 

Appeal  from  District  Court,  Quay  County; 
T.  D.  Ueb,  Judge. 

Action  by  John  L.  Brobst  against  the  EI 
Paso  &  Southwestern  Company,  a  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

The  appellee,  John  Li  Brobst,  brought  his 
suit  against  the  Southwestern  Company  to 
recover  damages  on  account  of  injuries  re- 
ceived by  appellee  by  reason  of  an  alleged  as- 
sault made  upon  him  by  one  Mark  Johnson, 
the  agent  of  said  api>ellant.  Ehrldence  was 
Introduced  to  the  effect  that  the  appellant 
ccKupany  was  a  railroad  corporation  and 
maintained  a  depot  at  Tucumcari  for  the 
transaction  of  its  business  with  the  public, 
and  that  said  Mark  Johnson  was  the  agent  of 
the  company,  and  that  he  was,  at  the  time 
of  making  the  alleged  assault,  engaged  in 
the  performance  of  his  duty  as  a  special  of- 
ficer of  the  company;  that  appellee  arrived 
at  said  depot  on  the  early  morning  train  en 
route  to  a  point  in  Oklahoma;  he  stopped 
at  Tucumcari,  where  it  was  necessary  to 
change  cars;  he  was  found  asleep  in  the  de- 
pot by  said  Mark  Johnson  and  told  to  get  out, 
and  was  ejected  from  the  depot  and  the  right 
of  way  of  appellant  company.  The  appellee 
was  intoxicated,  and  after  he  was  ejected 


by  the  special  officer  he  returned  to  the  depot, 
when  the  alleged  assault  occurred.  After 
trial  the  Jury  returned  a  verdict  for  the 
plaintiff  for  Sl.190.16.  The  appellant  then 
moved  for  a  new  trial,  which  was  overruled 
and  an  appeal  was  prayed  to  this  court.  E)r- 
ror  was  assigned  upon  four  grounds,  all  of 
which  were  based  upon  the  failure  of  the 
court  to  give  certain  requested  instructions. 
Only  one  of  these  grounds  is  argued  In  the 
brief. 

E<dwln  Mechem,  of  Alamogordo,  and  Haw- 
kins &  Franklin,  of  El  Paso,  Tex.,  for  appel- 
lant H.  H.  McElroy,  and  H.  L.  Boon,  both 
of  Tucumcari,  for  .appellee. 

RATNOLDS,  District  Judge  (after  stating 
the  facts  as  above).  [1]  Under  former  deci- 
sions of  this  court  only  assignments  of  er- 
ror which  are  argued  by  counsel  in  their 
brief  will  be  considered  and  passed  upon 
by  this  court  When  not  so  argued,  such  as- 
signments are  deemed  to  have  been  waived. 
Riverside  Sand  &  Cement  Co.  v.  Hardwick, 
16  N.  M.  479,  482,  120  Pac.  323. 

[2]  The  only  error  assigned  and  argued  In 
the  brief  is  as  follows: 

"3.  The  court  erred  in  refusing  to  give  the 
jury  the  eighth  instruction  requested  by  appel- 
lee, to  wit,  'The  fact  that  Mark  Johnson  was 
an  officer  and  special  agent  of  the  defendant 
would  not  require  liim  to  submit  to  an  assault 
by  the  plaintiff,  but  be  had  a  right  to  repel  any 
assault  which  the  plaintiff  may  have  made  or 
attempted  to  make  with  all  the  force  which 
under  the  circumstances  and  conditions  seemed 
necessary    to   him.'  ** 

The  appellant  cites  no  authority  for  the 
correctness  of  this  Instruction,  and  we  are 
of  the  opinion  that  it  does  not  embody  tlw 
law,  placing  as  it  does  the  right  without  any 
limitation,  upon  the  assaulted .  party  to  use 
such  force  as  he  may  deem  necessary  and  In 
making  him  the  sole  judge  of  the  amount  of 
force  that  Is  necessary,  without  regard  to 
the  nature  of  the  assault  his  good  faith,  or 
of  the  reasonableness  of  bis  action  under  the 
circumstances  at  the  time  of  the  assault  .I9 
self-defense  the  assaulted  party  can  use  on- 
ly such  force  as  is  necessary  to  protect  him- 
self from  impending  danger,  but  he  must 
have  reasonable  cause  to  believe  that  danger 
of  great  bodily  injury  is  imminent,  and  must 
act  in  good  faith,  as  a  reasonably  prudent  man 
under  such  circumstances  would  act  and  use 
no  more  force  than  is  necessary  to  repel  the 
force  which  is  being  used  against  him.  In 
the  case  of  Territory  v.  Trapp,  16  N.  M.  700, 
at  page  709,  120  Pac.  702,  this  court  sustained 
a  refusal  of  the  trial  court  to  give  an  Instruc- 
tion similar  to  the  one  asked  for  by  appellee, 
in  that  it  omitted  the  element  of  reasonable- 
ness of  defendant's  belief  In  the  existence  of 
danger.  Furthermore,  this  Instruction  does 
not  take  into  consideration  the  nature  of  the 
assault  made.  There  Is  a  great  difference 
between  a  simple  assanlt  and  an  assault  with 
a  deadly  weapon;    and  the  force  necessary 
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to  repel  the  latter  woaM,  If  osed  In  the  case 
of  a  simple  assault,  make  the  assaulted  party 
the  assailant  We  have  carefully  read  the 
record  In  this  case,  and  it  fails  to  show  a 
dangerous  or  vicious  assault  by  the  appellee. 
In  fact.  It  was  denied  by  the  appeUee  on 
cross-examination  that  there  was  any  as- 
sault whatever  made  upon  appellant's  agent, 
Johnson,  and  the  sole  witness  for  the  appel- 
lant stated,  in  answer  to  a  question  as  to  the 
disposition  of  the  appeUee,  that  "his  disposi- 
tion was  very  genial;  be  did  not  seem  to 
be  out  of  humor  in  any  way."  The  law  is 
correctly  stated  In  a  note  to  the  case  of  Drys- 
dale  V.  State  of  Oeorgia,  6  L.  R.  A.  424,  as 
follows: 

"The  party  assaulted  is  justified  in  using  such 
force  as  is  necessary  to  repel  an  assailant,  but 
no  more;  and  if  unnecessary  force  is  uaed  he 
becomes  the  assailant."  Gallagher  v.  State,  3 
Minn.  270  (GIL  185);  People  v.  WllUame,  32 
CaL  280 ;  People  v.  Campbell,  30  Cal.  312 ;  Ras- 
berry  v.  Sute,  1  Tex.  App.  664;  Stewart  t. 
State,  1  Ohio  St  66. 

From  a  careful  conaideration  of  the  whole 
record,  baving  fonnd  no  error  therein,  the 
Judgment  of  the  lower  court  is  affirmed. 

ROBGOaTS,  a  J.,  and  BANMA,  J.,  concur. 


(19  N.  H.  54») 
8ANDELL  v, 


NORMBNT. 


(No.  1680.) 

(Supreme  Court  of  New  Mexico.    Dec  2,  1914. 
Rehearing  Denied  Jan.  4,  1910.) 

(8vUabu»  bv  tfts  Court.) 

1.  Appeal  msd  Ebrob   (|  843*)— Pbincipai. 

AND    SURITY   (I  45*)— BVIDBNCK— INSTBUOT- 

XD  Vkboict. 

The  court  will  not  pass  upon  the  effect  of  a 
motion  bv  both  parties  for  an  instructed  ver- 
dict where  there  is.  no  evidence  in  the  record 
which  would  have  warranted  a  verdict  for  ap- 
pellant, if  the  cause  had  been  eabmitted  to  the 
jury.  Evidence  reviewed.  Meld,  that  the  court 
properly  directed  a  verdict  for  appellee. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3331-3341;  Dec.  Dig.  ( 
843;*  Principal  and  Sorety,  Cent  Dig.  |  22; 
Dec  Dig.  I  4S.*] 

2.  Bills  ard  Notes  (§  369*)  —  Defenses — 
Tbansactionb  Betwebn  Makxbs. 

No  representations,  true  or  false,  made  by 
one  maker  of  a  note  to  another,  no  secret  under- 
standing between  such  makers,  no  inducements 
offered  by  one  to  the  other,  affect  the  validity 
of  the  instrument  in  the  bands  of  the  payee, 
unless  he  knew  or  was  chargeable  with  notice 
of  such  facts. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  951 ;   Dec.  Dig.  |  369.*] 

3.  Pbincepal  and  Subett  (|  126*)  —  Dis- 
CHABOE  OF  Subett— Gbounds—Pabsiveness 
or  Cbeditob. 

.  The  mere  passiveness  of  the  creditor  in  the 
collection  of  his  debt,  either  of  the  principal 
debtor  or  from  collateral  securities  held  by  him, 
is  not  sufficient  grounds  for  discharging  the 
surety. 

[Ei.  Note.— For  other  cases,  see  Principal  and 
Snre^,   Cent  Dig.   {{  312-328;    Dec   Dig.   { 


4.  Witnesses  (I  888*)  —  luPEAOHincfT  — 
Foundation  —  Contbadiotobt  Statements 
— Defositiorb. 

Where  a  party,  taking  the  deposition  of  a 
witness,  seeks  to  impeach  such  witness  by  show- 
ing that  he  has  made  a  contrary  statement  at 
another  time  and  place,  as  to  the  facts  about 
which  he  testified,  it  is  incumbenf  upon  sneh 
party  to  have  the  statement,  so  submitted  to  the 
witness,  incorporated  into  the  deposition,  in  or- 
der to  lay  the  proper  foundation  for  its  intro- 
duction, 

[Ed.   Note.— For  other  cases,   see  Witne 
Cent   Dig.  U   1233-1242,  1246;    Dec  Dig. 
388.*] 

5.  Tbial  (§  333*)— Vebdioi^Vaudiit-Judo- 

JJENT.         , 

Where  the  question  as  to  the  amount  of  the 
money  judgment  which  plaintlfl  Is  entitled  to  re- 
cover, if  a  recovery  is  to  be  had,  is  not  disputed, 
and  can  be  ascertained  from  the  pleadings,  and  is 
simply  a  matter  of  calculation,  a  verdict  return- 
ed by  the  jury,  finding  the  issues  in  the  case  for 
the  plaintiff,  without  stating  the  amount  of  the 
recovery,  is  sufficient  to  support  a  judgment 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  784,  786;  Dec.  Dig.  i  333.*] 

6.  New  Tbial  a  102*)— Newly  Dibcovebbd 

EVIDBNCK.* 

Where  a  party  to  a  suit  is  cognizant  of  the 
fact  that  a  witness  residing  beyond  the  jurisdic- 
tion of  the  court  can  testify  as  to  certain  facts, 
material  to  the  issues  in  the  case,  it  is  his  duty 
to  take  the  deposition  of  the  absent  witness,  and 
where  he  does  not  do  so,  or  attempt  to  do  so  in 
good  faith,  he  cannot  procure  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  based 
on  facts  as  to  which  such  witness  will  testify. 

[Ed.  Note — For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  207.  210-214 ;   Dec.  Dig.  {  102.*] 

7.  New  Tbial  (I  150*)— Gbounds— Absence 
OF  Witness— Failubx  to  Take  Deposition 

— EXCDBE. 

Where  a  party  seeks  to  justify  a  failure  to 
take  the  deposition  of  a  witness,  residing  within 
another  state,  it  is  incumbent  upon  him  to  es- 
tablish the  fact  that,  under  the  statutes  of  the 
state  where  the  witness  resides,  no  power  ex- 
ists in  the  courts  of  that  state  to  compel  the  at- 
tendance and  testimonyfif  the  witness. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  K  306-310;   Dec  Dig.  {  150.*] 

8.  Jddokent  (I  276*)— Ertbt— Notice— Stat- 
ute. 

Subsection  136,  I  2685,  Comp.  Laws  1897 
(Code  Civ.  Proc  subsec.  136),  refers  only  to 
the  rendition  of  the  judgment,  and  not  to  the 
entry  thereof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  642-545;  Dec  Dig.  i  276.*] 

Appeal  from  District  Court,  Santa  F« 
County;  If.  C.  Mechem,  Judge. 

Action  by  J.  H.  Sandell  against  James  W. 
Norment  From  Judgment  for  plaintlfl,  de- 
fendant appeals.    Affirmed. 

On  June  24,  1909,  N.  A.  Ferry  requested 
the  appellant  to  sign  with  him  a  note  to  the 
Bessemer  Bank  of  Pueblo,  Colo.,  for  $2,000. 
Said  Perry  represented  to  appellant  that  he 
would  permit  the  money  procured  on  said 
note  to  remain  on  deposit  in  said  bank,  as 
security  for  the  payment  of  the  note,  and 
that  be  would  also  further  secure  the  pay- 
ment of  the  note  by  depositing  with  the  bank, 
as  collateral  security,  20  shares  of  stock  of 
the  American   Bank  &  Trust  Company  of 
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CIotIs,  N.  M.  T7pon  the  faltb  of  sncb  rep- 
resentations, appellant  signed  the  note  with 
Perry,  writing  after  his  signature  tlie  word 
"surety."  Perry  sent  the  note  to  the  Besse- 
mer Bank,  together  with  the  20  shares  of 
stock  which  he  had  agreed  to  deposit  as  col- 
lateral security,  and  instructed  the  bank  to 
place  the  proceeds  to  the  credit  of  the  Sav- 
ings Bank  of  Melrose,  which  was  done.  The 
business  with  the  Bessemer  Bank  was  trans- 
acted through  O.  H.  Bowlds,  acting  vice 
president  of  that  bank.  At  that  time  Bowlds 
was  also  vice  president  of  the  Savings  Bank 
of  Melrose.  Perry  was  also  an  officer  of  the 
Melrose  Bank,  and  Sandell,  appellee  herein, 
was  the  cashier  of  the  Bessemer  Bank.  The 
Melrose  Bank  credited  Perry's  account  with 
the  $2,000,  80  placed  to  its  credit  by  the  Bes- 
semer Bank,  which  sum  was  subsequently 
paid  out  by  the  Melrose  Bank  on  Perry's 
checks  and  drafts.  The  Melrose  Bank  drew, 
at  different  times,  on  the  Bessemer  Bank 
four  drafts,  each  for  the  sum  of,  $500,  which 
were  all  paid  by  the  Bessemer  Bank,  with- 
out objection,  except  the  last  This  draft  It 
refused  to  pay,  because  it  alleged  that  the 
Melrose  Bank  had  agreed  to  keep  $2,000  on 
deposit  with  It  Legal  proceedings  were 
instituted  by  the  Melrose  Bank  to  compel 
the  payment  of  the  draft  whereupon  it  ap- 
pears that  it  was  paid.  After  maturity  of 
the  note,  the  Bessemer  Bank  transferred  the 
same  to  J.  H.  Sandell,  appellee  herein,  who 
instituted  this  actiob  against  appellant  to  en- 
force the  payment  of  the  same.  In  his  an- 
swer to  the  complaint  appellant  admitted  the 
execution  and  delivery  of  the  note  sued  upon, 
that  it  was  past  due  and  unpaid,  and  set  up 
several  different  grounds  of  defense,  only 
two  of  which,  however,  in  view  of  the  propo- 
sitions discussed  by  counsel  for  appellant  in 
their  brief,  need  be  considered.  These  may 
be  briefly  stated  as  follows:  (1)  That  the 
act  of  the  Bessemer  Bank  in  permitting  the 
wlthdr,awal  of  the  $2,000  on  deposit  was  an 
affirmative  act  on  the  part  of  the  creditor, 
detrimental  to  the  surety,  and  released  him ; 
and  (2)  that  the  Bessemer  Bank  failed  to 
dispose  of  the  20  shares  of  stock,  pledged  as 
collateral  security,  as  was  its  duty  to  have 
done. 

The  case  was  tried  to  a  Jury,  and,  after  all 
the  evidence  was  heard,  the  plaintiff  moved 
for  an  Instructed  verdict  The  defendant  ap- 
pellant here,  likewise  moved  for  an  instruct- 
ed verdict  in  his  favor.  The  court  sustained 
appellee's  motion,  pursuant  to  which  the  Jury 
was  Instructed  to  return  a  verdict  for  appel- 
lee. The  appellant  thereupon  gave  notice 
of  a  motion  for  a  new  trial,  whereupon  the 
court  announced  that  the  motion  for  a  new 
trial  would  be  deemed  overruled,  and  ex- 
ception would  be  granted  to  the  appellant 
although  the  appellant  would  be  given  ten 
days'  time  within  wlilch  to  prepare  and  file 
a  formal  motion  for  new  trial,  and  that 
Jadgment  would  be  entered  tor  appellee  In 


accordance  with  the  prayer  of  tals  com- 
plaint Thereafter  motion  for  new  trial  was 
prepared  and  filed,  and  formal  order  over- 
ruling the  motion  and  granting  Judgment  up- 
on the  verdict  returned  by  the  Jury,  under 
the  instructions  of  the  court  was  entered 
upon  the  10th  day  of  October,  1913.  On  the 
next  day  there  was  filed  a  motion  in  arrest 
of  Judgment  and  later,  while  said  motion 
was  pending,  and  on  the  12th  day  of  October, 
1013,  there  was  filed  in  said  cause  an  ap- 
plication to  amend  the  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
The  motion  in  arrest  and  motion  to  amend 
were  denied  by  an  order  entered  on  the  8th 
day  of  December,  1913,  and  on  the  next 
day  this  appeal  was  allowed. 

Benehan  &  Wright  of  Santa  F4,  tor  appel- 
lant Francis  0.  Wilson,  of  Santa  V6,  tor 
appelleeL 

BOBESTS,  G.  J.  (after  stating  the  facts  aa 
above).  [1]  The  first  three  propositions  dis- 
cussed by  counsel  for  appellant  in  their  brief 
are:  (1)  Where  both  parties  verbally  move 
for  an  Instructed  verdict,  such  fact  does  not 
constitute  a  waiver  of  the  right  to  a  Jury 
trial ;  (2)  the  motion  of  appellee  was  equiva- 
lent only  to  a  demurrer  to  the  evidence ;  and 
(3)  the  suretyship  agreement  between  Nor- 
ment  and  Perry  could  be  established  by  parol 
proof.  Neither  of  these  propositions  need  be 
discussed,  because  the  evidence,  viewed  in 
the  aspect  most  favorable  to  appellant  would 
not  have  warranted  a  verdict  In  his  fiivor. 
It  was  his  contention  that  he  signed  the  note 
with  Perry,  as  surety  only,  upon  an  agree- 
ment that  Perry  would  leave  the  proceeds  of 
the  note  on  deposit  with  the  Bessemer  Bank, 
as  security  for  the  payment  of  the  note,  and 
that  he  would  also  deposit  with  the  bank  the 
20  shares  of  stock  of  the  American  Bank  & 
Trust  Company,  of  Clovis,  as  collateral  se- 
curity for  the  payment  of  the  note.  He  did 
deposit  the  stock  as  'security,  but  failed  to 
deposit  the  money,  per  his  agreement  with 
Norment  .  This  money  he  deposited  to  the 
credit  of  the  Savings  Bank  of  Melrose,  which 
subsequently  withdrew  the  same  before  the 
maturity  of  the  note.  Appellant  insists  that 
it  Is  competent  for  him  to  prove  the  relation 
and  agreements  of  the  parties  by  parol,  and 
that  the  proof  shows  that  the  Bessemer  Bank 
was  cognizant  of  the  above  facts  and  assent- 
ed thereto ;  that  by  permitting  the  withdraw- 
al of  the  $2,000,  the  proceeds  of  the  note,  It 
released  him  from  his  liability  upon  the  note 
by  violating  the  terms  of  the  suretyship 
agreement  between  Norment  and  Perry.  Ap- 
pellee, on  the  other  hand,  contends  that  parol 
proof  of  the  alleged  suretyship  agreement  be- 
tween Norment  and  Perry  was  Inadmissible. 
The  legal  question,  however,  is  not  involved 
in  this  case,  because  the  evidence  fails  to 
show  that  the  Bessemer  Bank  had  knowledge 
of  or  assented  to  the  parol  agreement,  which 
of  course  must  be  shown  In  order  to  bind  It 
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The  followtng  excerpt  from  the  eTldence  la 
copied  from  appellant's  brief: 

"TestimoDy  of  J.  W.  Norment :  'Some  time  in 
June,  1909—1  don't  recall  the  exact  date— N.  A. 
Perry,  with  whom  I  had  had  former  dealinKS, 
requested  that  I  indorse  bis  note  in  the  sum  of 
$2,000.  Mr.  Perry  was  at  that  time  consider- 
ably indebted  to  me,  and  I  hesitated  to  do  so. 
His  proposition  was,  in  answer  to  my  hesita- 
tion, that  he  only  wanted  this  for  a  short  time, 
and  didn't  expect  to  use  the  money,  but  only 
wanted  a  credit  for  the  ostensible  purpose  of 
boosting  his  credit,  and  offered  to  put  up  20 
shares  of  the  capital  stock  of  the  American 
Bank  &  Trust  Companj^  of  Glovia,  N.  M.,  of  the 
par  value  of  $2,000,  which  bank  was  only  a  few 
months  old  at  that  time,  and  in  addition  there- 
to agreed  to  have  the  proceeds  of  this  note 
placed  to  his  credit  and  left  in  the  bank  dur- 
ing the  life  of  the  loan.  In  view  of  the  circum- 
stances, and  seeing  where  there  could  be  no  pos- 
sible risk  by  my  so  doing,  I  signed  the  note  in 
question  as  I  did.    Signed  as  surety.'  " 

"Testimony  of  Charles  H.  Bowlda:  After  stat- 
ing that  be  was  acting  vice  president  at  the  time 
the  loan  was  negotiated,  that  he  was  an  officer 
of  the  Bessemer  Bank,  through  whom  all  nego- 
tiations were  carried  on,  and  that  he  communi- 
cated all  matters  and  things  in  connection  there- 
with to  the  appellee,  J.  H.  Sandell,  then  cash- 
ier of  said  Bessemer  Bank,  he  testified  as  fol- 
lows: 'I  told  Mr.  Sandell  that  Mr.  Perry  had 
promised  me  that  the  Savings  Bank  of  Melrose, 
of  which  I  was  vice  president,  would  keep  on  de- 
posit $2,000  with  tbe  Bessemer  Bank  of  Pueblo. 
I  was  vice  president  of  both  banks'  'I  told 
Sandell,  when  they  made  application  for  tbia 
loan,  that  I'erry  had  represented  to  me  that  he 
would  see  that  the  Savings  Bank  of  Melrose 
kept  an  account  with  the  Bessemer  Bank,  and 
that  he  would  see  it  was  sufficient  to  cover  the 
amount  of  the  loon.'  'Q.  But  it  was  no  part  of 
the  consideration  for  this  loan  that  this  deposit 
was  to  be  made,  it  was  simply  an  inducement?' 
'A.  That  was  an  inducement  to  me  to  offer  the 
Bessemer  Bonk.'  " 

"Testimony  of  A.  B.  Ellis:  'A.  N.  A.  Perry 
stated  to  me  about  that  time  that  he  bad  arrang- 
ed to  borrow  $2,000  from  the  Bessemer  Bank, 
and  he  wanted  us  to  pay  his  drafts  for  $2,000, 
and  let  that  amount  remain  in  tbe  Bessemer 
Bank  to  the  credit  of  the  Savings  Bank  of  Mel- 
rose, which  we  did.'  'A.  N.  A.  Perry  stated  to 
me  that  be  had  told  the  Bessemer  Bank  that  a 
good  ])art  of  this  deposit  would  remain  on  de- 
posit in  that  bank.  He  further  stated  if  we 
needed  the  money  to  draw  for  it.  I  understood 
from  some  one,  probably  from  Perry,  that  Nor- 
ment was  on  the  note  and  that  the  20  shares  of 
the  stock  of  the  American  Bank  &  Trust  Com- 
pany of  Clovis,  N.  M.jWere  put  up  as  collateral 
for  the  loan.'  'A.  We  drew  on  them  three 
drafts  of  $500  each  which  were  paid.  After 
they  had  paid  tbe  second  one,  they  wrote  us 
that  Perry  had  stated  to  them  that  a  large  part 
of  this  deposit  would  remain  there,  and  my  rec- 
ollections are  that  they  objected  to  pay  any 
more  of  this  deposit,  but  they  afterwards  paid 
the  third  draft.  We  made  a  fourth  draft  on 
them  for  the  balance  of  the  account,  $500,  on 
which  payment  was  refused.  We  drew  again  for 
the  same  amount,  and  the  draft  was  returned 
unpaid  and  protested.' " 

Tbe  foregoing  is  all  tbe  evidence  upon 
wblcb  appellant  relies  to  establish  knowl- 
edge on  the  part  of  tbe  bank,  of  tbe  agree- 
ment in  qoestion.  Waiving  tbe  questioD  as 
to  tbe  proper  weight  to  be  given  tbe  testi- 
mony of  A.  B.  Ellis,  the  material  portion 
of  which  was  clearly  inadmissible  under  the 
hearsay  mle.  It  wotild  not  have  warranted 
a  rerdict  for  appellant.    All  that  U  showg 


Is  that  Perry  agreed  with  the  Bessemer 
Bank,  as  an  inducement  to  It  to  make  the 
loan,  that  the  Savings  Bank  of  Melrose 
would  keep  an  account  with  it,  which  would 
be  sufficient  to  cover  tbe  amount  of  the 
loan.  He  did  not  agree  that  tbe  deposit  of 
the  Melrose  Bank  should  stand  as  security 
for  the  repayment  of  the  money,  nor  did  he 
state  to  Ellis  that  he  had  so  told  tbe  Bes- 
semer Bank,  Suppose  tbe  Melrose  'Bank 
bad  on  deposit  with  the  Bessemer  Bank  the 
sum  of  $2,000  at  tbe  time  this  suit  was 
instituted,  bow  could  appellant  benefit  there- 
by, unless  the  money,  so  on  deposit,  bad  been 
pledged  for  tbe  payment  of  the  note?  Bills 
said  in  his  testimony: 

"Perry  stated  to  me  that  he  had  told  the  Bes- 
semer Bank  that  a  good  part  of  this  deposit 
would  remain  on  deposit  in  that  bank." 

But  he  does  not  say  that  Perry  stated 
that  he  had  said  to  tbe  Bessemer  Bank  that 
It  should  stand  as  security,  or  a  pledge,  for 
the  payment  of  tbe  note  in  question.  There 
is  no  inconslBtency  between  the  testimony  of 
Bowlds  and  Ellis.  Bowlds  said  that  Perry 
agreed  that  the  Ilelrose  Bank  would  carry 
a  deposit  with  the  Bessemer  Bank,  as  an 
Inducement  to  the  latter  bank  to  make  the 
loan. 

The  testimony  falls  In  seyeral  particnlars: 

(1)  Because  It  does  not  appear  that  Perry 
told  Bowlds  or  any  one  else  connected  with 
the  bank  that  Norment  had  signed  the  note 
conditioned  upon  the  amount  realized  there- 
from remaining  in  the  bank  during  its  life. 

(2)  Because  It  does  not  appear  that  Perry 
told  the  bank  officials  that  tbe  money  was 
to  remain  in  Ids  name  during  tbe  life  of 
tbe  note,  but  that  the  bank  of  Melrose  was 
to  keep  a  deposit  in  tbe  Bessemer  Bank  of 
$2,000  during  the  life  of  tbe  note.  ' 

[2]  The  failure  shown  under  (1)  Is  fatal 
to  the  contention  of  the  apitellant,  for  the 
reason  that  bis  entire  case  must  rest  upon 
the  proposition  that  the  bank  was  advised 
that  he  signed  as  surety,  subject  to  the  al- 
leged agreement  between  him  and  Perry.  If 
the  bank  was  not  Informed  that  such  wa* 
the  condition  attached  to  his  contract,  then 
tbe  bank  could  look  to  him  for  payment  at 
maturity,  regardless  of  any  statement  by 
Perry  tiiat  the  fund  should  remain  in  the 
bank  during  the  life  of  the  note.  It  is  evi- 
dent that  any  agreement  between  Perry  and 
Norment  would  not  be  binding  upon  the 
bank  when  it  sought  to  pursue  the  surety, 
unless  It  should  be  conclusively  proven  that 
tbe  bank  bad  bad  knowledge  of  the  agree- 
ment Nelson  et  aL  t.  Flint,  166  U.  S.  277, 
17  Sup.  Ct  S76,  41  L.  Ed.  1002. 

In  tbe  foregoing  case,  Mr.  Justice  Brewer 
for  the  court  laid  down  the  law  as  follows: 

"It  is  alleged  that  the  trial  court  erred  in  rul- 
ing out  evidence  of  a  conversation  between 
Frank  J.  Cannon  and  A.  H.  Cannon  in  the  ab- 
sence of  the  plaintiff— a  conversation  which  it 
was  claimed  induced  A,  H.  Cannon  to  sign  the 
note.  Tbe  mere  statement  of  the  proposition 
carries    its    own    answer.     Conversations    be- 
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tween  two  malcers  of  a  note,  in  the  absence  of 
the  payee,  are  clearly  not  binding  upon  the  lat- 
ter. No  representations,  true  or  false,  made  by 
one  maker  of  a  note  to  another,  no  secret  under- 
standing between  such  maimers,  no  inducements 
offered  by  one  to  the  other,  affect  the  validity  of 
the  instrument  in  the  hands  of  the  payee,  unless 
he  Icnew  or  was  chargeable  with  notice  of  such 
facts.  The  vital  question  is,  not  what  passed 
between  the  malcers  by  themselves,  but  what 
passed  between  the  payee  and  any  one  of  the 
makers." 

Under  (2)  It  Is  apparent  that,  whatever 
the  rule  is  concerning  the  duty  of  the  bank 
to  apply  a  deposit  of  the  maker  of  the  note 
In  the  bank  to  the  payment  of  the  obliga- 
tion, it  was  not  its  duty  to  apply  the  account 
of  the  Savings  Bank  of  Melrose  to  pay  the 
note  at  maturity,  and,  in  fact,  the  Bessemer 
Bank  could  not  do  so  under  the  law.  In  oth- 
er words,  the  contention  of  appellant  applies 
only  to  cases  where  the  deposit  was  in  the 
name  of  the  maker  of  the  note,  and  does  not 
apply  where  the  deposit  is  not  in  the  name 
of  the  party  primarily  responsible  on  the 
note.  First  Nat  Bank  v.  Peltss,  176  Pa.  513, 
35  AtL  218,  36  L.  B.  A.  832.  63  Am.  St  Bep. 
686. 

The  above  being  true,  nothing  would  be 
gained  by  a  discussion  of  the  legal  propdsl- 
tion  presented  by  appellant,  on  this  phase  of 
the  case. 

[3]  Appellant  next  discusses  the  effect  of 
the  failure  of  the  Bessemer  Bank,  or  San- 
dell,  its  assignee,  to  dispose  of  the  20  shares 
of  stock  of  the  American  Bank  &  Trust  Com- 
pany, which  had  become  insolvent  prior  to 
the  trial,  thereby  rendering  the  stock  wortb- 
les&  It  is  contended  by  the  appellant  that 
the  bank  and  its  assignee  were  bound  to 
exercise  active  vigilance  in  protecting  and 
disposing  of  this  collateral;  that,  having 
held  the'  same  after  maturity  ol  the  note 
until  tlie  stock  became  worthless,  the  appel- 
lant was  thereby  released.  There  are  two 
answers  to  this  proposition:  First,  the  evi- 
dence shows  that  appellee  did  attempt  to 
sell  the  stock,  and  the  only  offer  he  received 
was  from  appellant,  who  offered  to  pay  $1,- 
600  for  it,  conditional  upon  appellee  drawing 
upon  Perry  for  the  balance  of  the  indebted- 
ness. A  sufficient  answer  to  this  is  that 
appellant  should  have  paid  the  entire  In- 
debtedness, which,  had  he  done  so,  would 
have  entitled  blm  to  the  stock  and  all  eq- 
uities therein  held  by  the  appellee.  The 
second  answer  is  that  the  mere  passiveness 
of  the  creditor  in  the  collection  of  his  debt^ 
either  of  the  principal  debtor  or  from  col- 
lateral securities  held  by  him,  la  not  suffi* 
dent  ground  for  discharging  the  surety. 
Vance  v.  English,  78  Ind.  80.  And  see  note 
to  First  National  Bank  t.  Kittle,  87  L. 
B.  A.  (N.  S.)  689.  WhUe  It  is  true  the  case 
of  Bank  v.  Kittle  announces  a  contrary 
doctrine,  the  weight  of  authority  and  reason 
accords  with  the  rule  above  stated.  In  the 
note  above  referred  to  all  the  authorities  are 
reviewed,  and  very  little  support  Is  found 
f<w  the  minority  nU& 


What  we  have  said  above  disposes  also  of 
the  alleged  error  in  excluding  appellant's  Ex- 
hibits 3,  5,  6,  7,  and  8,  which  were  letters  ex- 
changed by  appellant  and  the  bank  and  ap- 
pellee relating  to  the  disposal  of  the  bank 
stock  and  the  collection  of  the  note.  In  no 
one  of  these  letters  did  appellant  ever  offer 
to  pay  the  note  or  to  pay  the  difference  be- 
tween what  he  offered  for  the  stock  and 
the  amount  due  on  the  note.  The  primary 
duty  of  the  surety  was  to  pay  the  note, 
principal  and  interest,  upon  maturity,  upon 
the  failure  of  his  principal  to  meet  the 
obligation  and  thereby  obtain  possessloii  of 
the  collateral.  By  this  means  be  could  have 
saved  any  loss  which  be  now  alleges  be  has 
sustained  by  virtue  of  depreciatloii. 

[4]  The  following  questions  were  pro- 
pounded to  the  appellee  on  cioss-examiua- 
Uon: 

"Did  yon  get  anything  at  the  time  you  got 
this  note?"  -^"•^ 

"At  the  time  yon  acquired  this  note,  state 
whether  or  not  :rott  acquired  any  shares  of 
stock  in  the  American  Bank  &  Trust  Company 
of  Clovis,  N.  M." 

In  both  Instances  the  court  refused  to 
permit  the  witness  to  answer.  This,  appel- 
lant claims  was  prejudicial  error.  Prior  to 
this  time,  and  upon  the  beginning  of  the 
trial,  the  appellee  produced  in  court  the 
shares  of  stock  in  question,  and  the  i^cord 
shows  that  he  tendered  the  same  to  appel- 
lant upon  payment  of  the  amount  due  on 
the  note.  The  record  also  shows  that  this 
stock  was  deposited  with  the  clerk,  for  the 
use  and  benefit  of  appellant,  upon  payment 
by  him  of  the  judgment  This  being  true, 
we  fall  to  see  how  he  has  been  damaged  by 
the  exclusion  of  the  evidence. 

The  deposition  of  C.  H.  Bowlds  was  tak- 
en on  behalf  of  appellant  some  time  prior 
to  the  trial.  In  the  deposition  this  ques- 
tion appears: 

"Look  at  the  statement  headed  'Statement  of 
Mr.  G.  H.  Bowlds  in  Respect  to  the  Case  of 
Sandell  v.  Norment  and  Perry,'  and  state  wheth- 
er or  not  that  is  a  statement  made  by  you  in 
the  presence  of  A.  B.  Benehan  and  Stella  V. 
Canny,  and  transcribed  by  her,  and,  if  so,  state 
whether  that  statement  is  true." 

The  answer  to  the  question  is  not  sbown 
by  the  record.  On  the  trial  in  the  district 
court  the  appellant  sought  to  Introduce  the 
statement  in  evidence,  for  the  purpose  of 
contradicting  and  Impeaching  the  witness. 
The  court  held  that  the  statement  was  not 
admissible  under  the  showing  made.  This 
ruling  was  correct  The  statement  was  not 
Incorporated  into  the  deposition  at  the  tine 
it  was  taken,  and  no  proper  foundation  was 
laid  for  its  introduction.  Appellant  did  not 
even  offer  to  show  that  tbe  statement  which 
be  proposed  to  read  to  the  Jury  was  tbe  same 
statement  which  bad  been  exhibited  to  tbe 
witness  at  tbe  time  bis  deposition  was  taken. 

[i]  It  is  next  Insisted  that  the  court  erred 
in  awarding  attorney's  fees,  because  there 
was  no  allegation  In  tbe  complaint  to  sup- 
port the  same.    In  this  counsel  are  mistaken. 
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The  note  la  set  out  In  the  complaint,  and 
contains  an  agreement  to  pay  10  per  cent 
attorney's  fees  upon  the  amount  recovered 
by  suit  The  complaint  also  prays  Judgment 
for  such  recovery.  Exchange  Bank  v.  Tattle, 
6  N.  M.  427,  23  Pac.  241,  7  L.  R.  A.  445. 

The  verdict  returned  by  the  Jury,  under 
the  directions  of  the  court,  reads  as  foUovrs: 

"We,  the  jury,  find  the  issues  in  this  cause  for 
the  plamtiff." 

Subsection  114,  i  2685,  G.  L.  1807  (Code 
Civ.  Froc.  subsec.  114),  reads  as  follows: 

"When  a  verdict  is  found  for  the  plaintiff,  in 
an  action  for  the  recovery  of  money,  or  for  the 
defendant,  when  a  set-off  for  the  recovenr  of 
money  is  established  beyond  the  amomit  of  the 
plaintilf  8  claim  as  established,  the  Jury  must 
also  assess  the  amount  of  the  recovery,  etc." 

Appellant  contends  that  the  verdict  ia 
not  sufficient  to  support  the  Judgment,  vchich 
question  was  duly  raised  in  the  district  court 
by  motion  In  arrest  of  Judgment  and  in  his 
motion  tor  new  trial.  The  answer  of  the 
appellant  confessed  the  execution  of  the  note, 
its  delivery  to  the  Bessemer  Bank,  and  every* 
essential  to  constitute  a  confession  of  the 
obligation  incurred,  but  set  up  in  avoidance 
the  defense  of  a  violation  <rf  an  alleged  sure- 
tyship agreement  This  defense  presented 
the  only  issue  tor  the  Jury  to  try.  The 
amount  ot  the  note,  the  interest  due,  and 
attorney's  fees  was,  under  the  provisions  of 
the  note  and  the  averments  of  the  answer, 
only  a  question  of  computation,  which  the 
court  could  make  or  direct  the  clerk  to  make. 
The  statute,  in  our  Judgment,  was  only  in- 
tended to  require  the  Jury  to  find  the  amount 
of  recovery,  when  the  question  as  to  the 
amount  due  was  one  of  the  litigated  questions 
In  the  case.  It  cannot  reasonably  be  held 
to  apply  where  the  amount  of  recovery  la 
admitted,  if  sdtaie  other  disputed  question, 
upon  which  liability  rests,  Is  decided  ad- 
versely to  the  pdrty  liable  for  the  payment 
of  the  money.  That  this  Is  the  correct  in- 
terpretation ot  the  Code  provision  is  estab- 
lished by  the  following  cases:  Buzanes  v. 
Frost,  19  Colo.  App.  S88,  76  Paa  694;  Hutch- 
inson V.  Superior  Court,  61  Cal.  119;  Cooper 
V.  Poston,  1  Duv.  (Ky.)  02,  85  Am.  Dec.  610; 
Moke  V.  Fellman,  17  Tex.  367,  67  Am.  Dec. 
656;  Wines  v.  State  Bank  ot  Hamilton,  22 
Ind.  App.  114,  53  N.  H.  380. 

While  the  better  practice  would  be  to  have 
the  Jury,  in  all  cases  for  the  recovery  of  mon- 
ey, state  in  the  verdict  the  amount  of  the 
recovery,  yet,  where  the  amount  of  the  re- 
covery, it  a  recovery  to  to  be  had,  is  not  in 
dispute  and  can  be  ascertained  from  the 
pleadings,  the  rule  that  that  is  sufficiently 
certain  which  can  be  rendered  certain  applies. 

[S,  7]  Appellant  filed  a  motion  for  new  trial 
and  later  filed  an  amendment  to  said  motion 
setting  up  the  fact -that  N.  A.  Perry  would 
testify  that  Norment  signed  said  notes  as 
surety  on  an  express  understanding  with 
him  that  he  was  to  deposit  the  proceeds  of 
the  note  with  the   Bessemer  Bank,  whldi 


said  deposit  shonid  remain  on  deposit  with 
said  bank  as  security  for  said  loan,  and  that 
he  had  communicated  all  of  said  facts  to 
Bowlds,  the  acting  vice  president  of  the 
Bessemer  Bank  at  the  time  he  made  the  loan ; 
that  the  fact  that  said  Perry  would  so  testi- 
fy was  unknown  to  appellant  Diligence  in 
procuring  the  testimony  of  this  witness,  and 
ascertaining  what  he  would  testify  to,  is  set 
forth  in  the  application  in  the  following  lan- 
guage: 

"It  was  impossible  to  procure  the  said  Perry 
as  a  witness  because  he  wag  beyond  this  juris- 
diction, and  although  for  more  than  two  years 
efforts  were  made  by  the  defendant  Norment  and 
bis  counsel  to  procure  either  the  attendance  of 
the  said  Perry  as  a  witness  on  his  part,  or  a 
deposition  from  him,  as  to  what  he  Knew,  the 
said  Perry  refused  to  answer  communications 
on  the  subject,  refused  to  become  a  witness,  ei- 
ther by  deposition  or  otherwise,  and  said  Nor- 
ment was  without  power,  and  the  ccmrts  of  New 
Mexico  were  without  power,  and  it  was  impos- 
sible to  procure  the  testimony  of  the  said  Perry 
in  any  way,  because  of  his  nonresidence  as 
aforesaid,  and  only  now  has  the  said  defendant 
Norment  or  his  counsel  been  able  to  learn  from 
said  Perry  the  facts  of  the  said  case,  or  to  get 
any  response  from  liim  on  the  subject" 

Did  the  court  abuse  its  discretl<m  in  re- 
fusing to  grant  a  new  trial  on  the  ground 
stated?  Appellant  knew  necessarily  that 
whatever  knowledge  the  Bessemer  Bank  bad, 
as  to  the  conditions  and  terms  upon  which  he 
had  signed  the  note  with  Perry,  was  com- 
municated to  Its  officers  and  agents  by  Perry 
at  the  time  he  negotiated  the  loan.  He  does 
not  claim  that  it  derived  knowledge  from  any 
other  source.  This  being  true,  he  knew  from 
the  time  the  suit  was  instituted,  viz.,  July  13, 
1910,  that  It  was  highly  imiwrtant  for  him 
to  procure  Perry's  testimony,  or  at  least  to 
ascertain  Just  what  facts  Perry  had  com- 
municated to  the  officers  of  the  bank  at  the 
time  he  made  the  loan.  This  being  true,  did 
he  exercise  the  required  diligence?  Perry 
was  beyond  the'  Jurisdicticxi  of  the  court,  and 
ot  course  appellant  knew  that  he  could  not 
require  him  to  attend  and  testify  at  the  trial. 
His  only  recourse  was  to  take  his  deposition. 
Had  this  been  done,  even  though  he  did  not 
know  what  facts  Perry  would  testify  to,  he 
could  easily  have  ascertained.  His  defense 
depended  entirely  upon  the  tacts  Perry  had 
communicated  to  the  bank.  Perry,  ot  course, 
knew,  and  appellant  was  cognizant  of  Perry's 
knowledge.  Consequently  it  was  Incumbent 
upon  him  to  exercise  due  diligence  In  procur- 
ing his  testimony.  The  showing  made  tails 
to  show  that  he  exercised  the  required  dili- 
gence. 

Where  a  party  to  a  suit  is  cognizant  of  the 
fact  that  a  witness,  residing  beyond  the  Ju- 
risdiction ot  the  court,  can  testify  as  to  cer- 
tain facts,  material  to  the  issues  in  the  case, 
it  is  his  duty  to  take  the  deposition  of  the 
absent  witness,  and  where  be  does  not  do  ao, 
or  attempt  to  do  so  In  good  faith,  he  cannot 
procure  a  new  trial,  on  the  ground  of  new- 
ly discovered  evidence,  based  on  tacts  as  tc 
which  such  witness  will  testify. 
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Here  the  Bbowlii&  excnslng  the  f  allnre  to 
take  his  deposition,  is  that  the  "said  Nor- 
ment  was  -without  power,  and  the  courts  of 
New  Mexico  were  without  power,  and  It  was 
impossible  to  procure  the  testimony  of  the 
said  Perry  in  any  way  because  of  bis  non- 
residence  as  aforesaid."  Appellant  does  not 
allege  the  place  of  residence  of  said  Perry, 
nor  that,  under  the  laws  of  the  state  of  his 
residence,  the  courts  of  such  state  had  no 
IKtwer  to  compel  the  attendance  and  testi- 
mony of  a  witness  to  be  used  in  Juridical 
proceedings  in  other  states.  Where  a  party 
seeks  to  justify  a  failure  to  take  the  deposi- 
tion of  a  witness,  residing  within  another 
state,  It  is  incumbent  upon  him  to  establish 
the  fact  that,  under  the  statutes  of  the  stale 
where  the  witness  resides,  no  power  exists 
in  the  courts  of  that  state  to  compel  the  atr 
tendance  aod  testimony  of  the  witness.  This, 
it  will  be  noted,  appellant  failed  to  do. 
Therefore  there  was  no  abuse  of  discretion 
in  denying  the  motion  for  a  new  trial  on  this 
ground. 

[I]  Lastly  it  la  urged  that  appellant's  coun- 
sel were  entitled  to  notice  of  the  entering  of 
the  Judgment,  under  subsection  136,  |  2685, 
C.  L.  1897.  At  the  time  the  verdict  of  the 
Jury  was  returned,  the  court  announced  that 
the  motion  for  a  new  trial  would  be  consid- 
ered filed  as  of  that  date,  and  overruled,  and 
Judgment  would  be  entered  for  the  appellee. 
The  statute  provides: 

"Upon  any  hearin);  before  the  Judge  of  a 
court,  wherein  the  jndemeDt  of  the  court  upon 
Buch  heariDK  Bball  not  be  rendered  at  the  time  of 
such  hearing,  but  shall  be  taken  under  advise- 
ment by  the  judge,  no  judgment  or  order  rela- 
tive to  the  matters  pertaining;  to  such  hearing 
aball  be  entered  until  notice  of  the  same  shall 
have  been  given  to  the  attorneyi  for  the  re- 
spective parties  In  the  action." 

The  statute  Itself  discloses  the  ladc  of  mer- 
it in  this  assignment  The  Judgment  was 
rendered  by  the  court  immediately  upon  the 
return  of  the  verdict  by  the  Jury  although 
possibly  not  entered  until  a  later  date.  This 
statute  plainly  refers  to  the  formal  announce- 
ment by  the  court  of  its  Judgment,  not  to  the 
entry  of  the  same  by  the  clerk. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  will  be  affirmed;  and  it  is  so 
ordered. 

PARKESl,  J.,  concurs.  HAIWA,  J.,  did 
not  participate  in  this  opinion. 


(74  Or.  MO) 
SHERMAN  V.  CLEAR  VIEW  ORCHARD 
CO. 

(Supreme  Court  of  Oregon.    Jan.  12,  1015.) 

L  Brokers  (g  43*)— Obai.  Contract  or  Em- 
plotmert^-Sai.e  or  Laitds. 

A  C(Wtract  by  an  orchard  company  employ- 
ing plaintiff  to  act  as  sales  manager,  organize 
a  Belling  department,  select  suitable  agents,  and 
manage  the  company's  selling  force  for  a  com- 
mission of  6  per  cent  on  sales  made  by  such 


agents  or  by  himself  waa  not  a  contract  for  the 
employment  of  an  agent  to  sell  real  estate,  and 
was  therefore  not  Invalid  because  not  in  writ- 
ing, under  L.  O.  L.  S  808,  subd.  8,  providing 
that  an  oral  agreement  authorizing  or  employ- 
ing an  agent  or  broker  to  sell  real  property 
on  commission,  shall  be  void. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  44;   Dec.  Dig.  i  43.*] 

2.  Etidxhcs  d  121*>— Rkuitahct— Rks  Gks- 

TiB. 

In  an  action  on  a  contract  employing  plain- 
tiff as  defendant's  sales  manapr,  evidence  that 
immediately  after  the  interview  with  plaintiff 
at  which  he  claimed  the  contract  wsb  assented 
to  by  defendant's  president  the  latter  came  into 
the  next  room,  leaving  the  door  open,  and  said 
in  a  loud  voice  to  a  director  of  the  company 
that  plaintiff  wanted  6  per  cent  on  all  sales, 
and  had  been  told  that  there  waa  "nothing  do> 
ing,"  was  admissible  as  res  gests,  though  the 
court  could  not  decide,  as  a  matter  of  law, 
whether  the  language  waa  used  in  plaintiff's 
hearing. 

[Ed.  Note.— For  other  eases,  aee  Evidence, 
Cent  Dig.  if  303,  807-338.  U17,  1119;  Dec 
Dig.  I  121.»T 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Geo.  N.  Davis,  Judge. 

Action  by  O.  E.  Sherman  against  the  Clear 
View  Orchard  Company.  Judgment  for  plain- 
tur,  and  defendant  appeals.  Reversed  and 
remanded. 

This  was  an  action  to  recover  compensation 
for  alleged  services  as  sales  manager  of  de- 
fendant corporation.  The  plaintiff,  to  sus- 
tain the  issues  on  bis  behalf,  offered  evidence 
tending  to  show  that  the  defendant  a  cor- 
poration, owned  a  large  tract  of  land  in  the 
state  of  Oregon,  which  it  desired  to  sell  la 
tracts  for  orchard  purposes,  and  that  early 
In  the  year  1911,  at  Portland,  Or.,  the  plain- 
tiff entered  into  a  parol  contract  with  the 
defendant  corporation  to  act  as  sales  man- 
ager in  the  sale  of  defendant's  lands  within 
the  state  of  Oregon,  to  appoint  subagents  to 
effect  said  sales,  the  scope  of  the  employ- 
ment as  claimed  by  the  plaintUI  being  as 
follows: 

"WelL  I  waa  to  assume  the  entire  charge  of 
the  selling  force.  I  waa  to  organize  a  selling 
force.  I  was  to  have  entire  charge  and  con- 
trol of  all  of  the  selling  agents  of  the  Clear 
View  Orchard  Company.  I  was  to  establish 
selling  agents  wherever  the  proper  man  could 
be  found  at  proper  points  where  I  could  find 
the  right  man.  I  was  to  make  a  trip  to  the  east- 
em  part  of  the  country  for  the  purpose  of  locat- 
ing agents  there.  My  expenses  were  to  be  paid 
while  on  the  road— traveling  expenses  while  I 
was  on  the  road  in  the  interests  of  the  company 
—and  I  was  to  receive  a  commission  of  6  per 
cent  on  all  sales  made  by  the  company.  I 
was  to  have  a  desk  in  the  ofiSce  of  the  com- 
pany, and  it  was  provided  that  If  a  sale  was 
made  by  me  directly,  it  would  cost  the  company 
5  per  cent  only.  There  would  be  no  outside 
sale  commission,  and  I  would  get  only  6  per 
cent  due  to  me  as  sales  manager  for  the  com- 
pany." 

To  all  of  which  evidence  the  defendant  ob- 
jected on  the  ground  that  the  contract  at- 
tempted to  be  proved  by  the  plaintiff  was 
within  the  statute  of  frauds,  that  the  com- 
pensation was  a  commission  on  actual  land 
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sales,  whether  made  through  plaintiff  indlvld- 
nally,  or  through  agents  appointed  by  him, 
or  through  other  agents  of  the  company,  and 
such  contract  was  required  to  be  In  writing, 
which  objection  was  overruled,  and  to  which 
plaintiff  excepted.  Whereupon  the  testimony 
was  permitted  to  go  to  the  jury  and  to  be 
considered  by  them  In  deliberating  on  their 
verdict^  no  evidence  of  a  written  contract 
or  any  contract  other  than  parol  contract  be- 
ing offered  In  said  action.  Plaintiff  gave  tes- 
timony further  tending  to  prove  that  the  total 
sales  made  by  the  company  on  which  he  was 
entitled  to  commission  was  $91,666.  The 
plaintiff  further  offered  evidence  tending  to 
show  that  the  defendant  was  a  corporation, 
organized  under  the  laws  of  the  state  of 
Oregon,  and  that  G.  J.  Scbel  was  president  of 
the  corporation,  and  that  one  C.  O.  Andrews 
was  secretary  and  treasurer  of  the  corpora- 
tion, and  gave  evidence  tending  to  show  that 
the  plaintiff  had  had  6ome  negotiations  with 
0.  O.  Andrews,  and  plaintiff  teetifled : 

"On  Saturday  afternoon  Mr.  Sobei,  Mr.  An- 
drews, and  myself  went  into  his  private  office, 
and  we  went  over  the  details  of  this  agreement, 
the  organization  and  the  selection  of  selling 
force,  and  Mr.  Sohei  aslced  me  a  considerable 
about  it.  We  discussed  this  matter  until  late 
in  the  afternoon  and  went  over  the  details  ot 
it.  I  remember  particularly  that  after  we  had 
been  in  the  office  for  an  hour  or  so  Mr.  Schei 
asked  Mr.  Andrews  if  we  had  got  to  any  agree- 
ment on  terms.  Mr.  Andrews  said,  'Yes.'  Mr. 
Scbei  said,  'What  is  it?'  Mr.  Andrews  said, 
'Five  per  cent,  on  the  sales  made.'  Mr.  Scbei 
asked  if  thai  was  to  Include  the  business  done 
by  Hambright-Mather  &  Wayland  Co.  (They 
were  the  Milwaukee  agents.)  They  had  been 
appointed,  as  I  understand  it,  60  days  previous 
to  this — to  my  coming  out.  There  had  been 
some  dissatisfaction  at  that  time.  They  said 
that  the  Milwaukee  agents  had  been  appointed 
for  approximately  two  months.  Mr.  Schei  and 
Mr.  Andrews  both  said  at  that  time  that  the 
business  had  not  been  as  great  as  they  had  ex- 
pected, and  that  was  only  as  vou  could  expect 
it  in  a  new  territory  of  that  kind.  The  reply 
to  Scbei's  question  was,  'Yes,  that  the  sales  were 
to  be  included  in  my  commission.'  Mr.  Schei 
wanted  to  know  if  that  was  agreed  upon,  and 
the  answer  was,  'Yes.'  " 

There  was  further  testimony  offered  tend- 
ing to  show  that  President  G.  J.  Schei  and 
Secretary  and  Treasurer  Andrews  were  per- 
sons authorized  to  make  a  contract  for  the 
company,  and  that  at  the  conversation  re- 
ferred to,  where  the  plaintiff  was  present,  and 
President  C.  J.  Schei  and  Secretary  and 
Treasurer  Andrews  were  also  attendant,  the 
contract  was  finally  consummated  and  agreed 
to,  whereupon  the  defendant  offered  evidence 
tending  to  show  that  the  conference  referred 
to  was  had  between  the  ofiBcers  of  the  com- 
pany, Andrews  and  Schei,  and  that  Schd  re- 
fused to  consent  to  the  agreement  to  employ 
the  plaintiff  as  a  sales  manager,  or  otherwise 
or  at  all,  and  refused  to  pay  him  6  per  cent, 
commission  on  all  sales,  and  also  offered 
testimony  tending  to  show  that  one  of  the  di- 
rectors, Mr.  Qulsness,  accompanied  Mr.  Schei 
to  the  oEBce  and,  at  the  time  of  this  conversa- 
tion referred  to,  was  in  the  room  adjolnlas 


the  room  where  the  conversation  between 
Schei  and  Andrews  was  taking  place;  that 
he  was  only  a  short  distance  from  them; 
that  Schei  came  out  of  the  room  where  Mr. 
Guisness  was,  leaving  the  door  open  between 
the  two  rooms,  and  In  a  loud  voice,  and  as 
the  defendant  contended  In  the  hearing  of 
the  plaintiff,  made  a  declaration  with  refer- 
ence thereto,  whereupon  the  plaintiff  objected 
to  the  defendant's  proving  the  declaration  of 
Mr.  Schei  to  Mr.  Guisness.  The  plaintiff  of- 
fered further  evidence,  Mr.  Schei  testifying 
to  the  effect  that  the  plaintiff  and  Andrews 
were  in  the  room  when  be  came  out,  and,  re- 
ferring to  the  conversation  of  the  witness 
Schei  with  Mr.  Guisness,  Mr.  Schei  said ; 

"I  came  out  of  the  room  right  into  the  adjoin- 
ing room,  and  my  tone  of  voice  was  pretty  food, 
and  I  was  pretty  mad  about  that  time.  The 
plaintiff  was  there  and  could  hear  what  I  said." 

The  witness  said  that  he  was  familiar  with 
the  rooms  there,  and  that  from  where  be  was 
and  from  where  the  plaintiff  and  Andrews 
were,  in  his  opinion,  the  plaintiff  could  hear 
what  he  said.  Upon  motion  of  the  defendant, 
the  statement  of  the  witness  that  the  plaintiff 
could  hear  what  he  said  was  stricken  out; 
the  court  saying: 

"The  court  does  not  think  it  is  proper  to  an- 
swer that  question  in  the  way  it  is:  but  yon 
can  show  toe  relative  position  and  all  the  cir- 
cumstances surrounding  it;  and  it  is  for  the 
jurv  to  say  whether  they  could  bear  or  not, 
and  the  motion  to  strike  the  answer  will  be  al- 
lowed." 

The  plaintiff  excepted,  and  the  exception 
was  allowed.  The  court  excluded  the  testi- 
mony upon  the  objection  of  the  defendant 
and  would  not  allow  Mr.  Schei  to  sfate  what 
be  said  to  Mr.  Guisness,  and  also  refused  to 
allow  Mr.  Guisness,  when  he  was  upon  the 
witness  stand,  to  state  what  was  said  there. 
Defendant  offered  to  show  what  Mr.  Schei 
said  to  Mr.  Guisness  when  he  came  into  the 
room  in  the  manner  aforesaid,  which  the 
court  refused  to  allow  to  be  stated  in  the 
presence  of  the  jury,  as  follows : 

"Mr.  Scbei  to  Mr.  Guisness:  What  would 
yon  think  that  fellow  wanted  [referring  to  plain- 
tiff] 7  He  wanted  6  per  cent,  upon  all  the  sales 
I  made,  and  I  told  mm  that  there  was  nothing 
dohig." 

And  by  the  ruling  of  the  court  said  evi- 
dence was  excluded  from  the  jury,  and  the 
jury  was  not  permitted  or  allowed  to  hear  or 
consider  the  same,  to  all  of  which  the  defend- 
ant excepted,  which  exception  was  allowed. 

Thos.  O'Day,  of  Portland  (Samuel  Olson, 
of  Portland,  on  the  brief),  for  appellant 
Jay  Bowerman  and  B.  V.  Uttlefleld,  both  ot 
Portland,  for  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  contention  of  defend- 
ant la  that  the  contract  disclosed  by  the  fore- 
going statement  is  one  for  the  sale  of  lands 
by  an  agent  upon  commission,  and  that,  be- 
ing wholly  in  parol,  it  is  void,  being  within 
subdivision  8  of  section  808,  L.  O.  L.,  which 
proTldea  that  an  agreement  "anthorlzlnK  or 
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employing  an  agent  or  broker  to  sell  or  pur- 
chase real  estate  for  compensation  on  a  com- 
mission" shall  be  void,  unless  in  writing. 
The  question  thus  raised  is  an  important  one, 
and  the  concrete  case  here  presented  is  so 
close  to  the  line  that  it  has  been  given  more 
than  ordinary  consideration.  We  have  final- 
ly concluded  that  it  Is  not  a  contract  for  the 
employment  of  an  agent  to  sell  real  estate. 
The  only  characteristic  it  has  of  such'  a  con- 
tract is  the  stipulation  that  the  compensation 
shall  be  5  per  cent  of  the  sales  made  by  any 
agent  or  by  the  plaintiff  himself;  but  the 
evidence  of  plaintiff  Indicates  that  his  prin- 
cipal business  was  to  organize  the  selling 
department,  select  suitable  agents,  and  gen- 
erally manage  that  branch  of  the  business. 
He  was  to  create  a  selling  force  and  manage 
It  for  the  company,  and  it  was  this  force 
which  was  to  do  the'  selling.  For  this  serv- 
ice plaintiff  was  to  receive  5  per  cent  of  the 
sales  made  and  his  expenses  Incurred  in 
traveling  and  organizing  the  force.  The  5 
per  cent  on  sales  was  the  measure  of  his 
compensation  for  these  services,  and  not  for 
making  sales  of  land.  It  is  true  that  the 
contract,  as  detailed  by  plaintiff,  contained  a 
stipulation  tliat,  in  case  he  himself  made  a 
sale,  he  was  to  receive  5  per  cent,  commis- 
sion on  such  sale,  but  this  seems  merely  in- 
cidental to  the  principal  contract;  and  while 
as  to  It  he  might  be  barred  by  the  statute  of 
frauds,  yet,  as  no  sale  was  made  by  him,  that 
question  does  not  arise  here.  There  is  a 
dearth  of  authorities  precisely  in  point  but 
the  following  decisions  seem  to  support  the 
view  announced  above:  Griffith  v.  Daly,  56 
N.  J.  Law,  466,  29  Atl.  169;  Wilson  v.  Mor- 
ton, 85  Cal.  598,  24  Pac.  784. 

[2]  Another  objection  urged  is  the  ruling 
of  the  court  excluding  the  testimony  as  to 
Schei's  statement  to  Guisness  immediately 
after  his  conversation  with  plaintiff.  The 
evidence  offered  tended  to  show  that  imme- 
diately after  the  Interview  with  plaintiff,  at 
which  interview  plaintiff  claims  the  contract 
was  assented  to  by  Schel,  Schei  came  into 
the  next  room,  leaving  the  door  open,  and 
said  in  a  loud  voice  to  Guisness: 

"What  would  you  think  that  fellow  wanted? 
He  wanted  6  per  cent,  on  all  sales  made,  and  I 
told  him  there  was  nothing  doing." 

This  situation  of  the  two  rooms  was  de- 
tailed, from  which  it  appears  that  plaintiff 
was  sitting  in  the  room  which  Schei  had'  Just 
left,  and  probably  12  feet  from  where  Schei 
was  standing  when  the  remark  was  made; 
that  the  door  was  open ;  and  that  Schel  was 
angry  and  spoke  in  a  loud  voice.  No  one  will 
question  that,  it  this  had  been  uttered  at 
that  time  in  the  hearing  of  the  plaintiff,  the 
testimony  would  have  been  admissible.  If 
Schei  had  Just  assented  to  plaintiff's  terms, 
It  does  not  appear  probable  that  he  would 
In  a  few  moments  after  have  used  this  lan- 
guage in  Ills  hearing.  Under  the  circum- 
stances, the  court  could  not  decide,  as  a  mat- 


ter of  law,  whether  or  not  the  language  yraa 
used  in  the  hearing  of  plaintiff,  but  should 
have  let  the  testimony  go  to  the  Jnry  as 
part  of  the  res  gestse. 

For  this  error,  the  Judgment  is  reversed, 
and  a  new  trial  directed. 

EAKIN  and  BEAN,  JJ.,  concur. 

ai  Or.  220) 
McEINNE7  V.  WATSON  et  aL 
(Supreme  Court  of  Oregon.    Jan.  5,  1916.) 

1.  CONSriTDTIOKAL  LiAW  (i  42*)— Valjditt  ow 

Statdtb— Pkbsonb  Entitled  to  QinEsnoic. 
A  taxpayer,  while  entitled  to  resist  by  liti- 
gation the  enforeement  of  an  unconstitutional 
statute  which  will  increase  his  taxes,  cannot  re- 
sist the  enforcement  of  Act  Feb.  28,  1913  (Laws 
1913,  p.  668),  creating  a  corporation  department 
to  protect  purchasers  of  stocks  and  bonds  and 
prevent  fraud  in  the  sale  thereof,  though  the 
act  provided  for  considerable  expenditures, 
where  the  moneys  for  the  expenditures  wopld  be 
derived  from  license  fees  and  other  contributions 
demanded  of  corporationB. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Out  Dig.  §S  39,  40;   Dec  Dig.  |  42.*] 

2.  Conbtitutionai.  Law  ({J  42,  46*)— DsncB- 
hination— Moot  Case. 

The  constitutionality  of  a  statute  will  not 
be  determined  where  the  party  attacking  it  baa 
no  interest,  and  the  question  is  purely  academic. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Oat.  Dig.  if  39,  40,  43-^5;  Dec.  Dig. 
«i  42,  46.*] 

In  Banc.  Appeal  from  Ciircnlt  Court,  Mari- 
on County;  Wm.  Galloway,  Judge. 

Action  by  W.  B.  McKlnney  against  B.  A. 
Watson,  as  pretended  Corporation  Commis- 
sioner, and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

The  plaintiff  styles  himself  a  resident,  cit- 
izen, and  taxpayer,  owning  real  and  personal 
property  in  the  state,  subject  to  taxation,  and 
brings  this  suit  for  himself  and  for  all  other 
taxpayers  In  the  state.  He  seeks  to  enjoin 
the  secretary  of  state  from  auditing,  and  the 
state  treasurer  from  paying,  claims  for  sal- 
aries incurred  by  the  defendant  Watson,  as 
corporation  conmiissioner,  under  the  act  of 
February  28,  1913,  commonly  known  as  the 
"Blue  Sky  Law,"  entitled: 

"An  act  to  protect  purchasers  of  stocks  and 
bonds  and  prevent  fraud  in  the  sale  thereof ;  to 
create  a  corporation  department  to  administer 
this  and  other  laws  relating  to  tlie  regulation 
and  supervision  of  corporations,  and  providing 
penalties  for  the  violation  hereof."  Laws  1918, 
p.  668. 

The  principal  features  of  the  act  and  the 
appointment  of  the  defendant  Watson  as  cor- 
poration commissioner  are  recited  in  the  com- 
plaint It  is  stated  in  general  terms  that  the 
official  mentioned  has  been  operating  under 
the  sanction  of  the  act  and  has  incurred  ex- 
penses which,  together  with  his  salary,  vrill 
l>e  audited  and  paid  as  other  claims  against 
the  state,  unless  prevented  by  injunction. 
Many  reasons  are  assigned  by  the  plaintiff 
why  the  act  in  question  is  unconstitutional. 


'*For  ath«r  cases  na  same  topic  and  lection  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  K«7-No.  Serlea  ft  Rep'r  IndezM 
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He  founds  bis  right  to  bring  tbls  suit  on  tbe 
following  allegation: 

"That  if  claims  certified  by  said  pretended  cor- 
poration commissioner  are  audited  and  approv- 
ed, and  warrants  are  permitted  to  be  drawn  up- 
on any  fund  bo  attempted  to  be  appropriated, 
and  the  same  are  paid  by  the  said  state  treasur- 
er, which  said  officer  threatens  'to  do,  and  will 
do,  unless  restrained  by  this  court,  the  same 
will  neatly  increase  the  taxes  of  this  plain- 
tiff, and  all  other  citizens  and  taxpayers  of  the 
state  of  Oregon,  wrongfully  and  unlawfully,  and 
to  their  great  damage  and  irreparable  injury." 

Tbe  circuit  court  sustained  demurrers  to 
the  complaint,  and,  as  tbe  plaintiff  declined 
to  plead  further,  entered  a  decree  dismissing 
tbe  suit,  from  which  tbe  plaintiff  appeals. 

George  Bosaman,  of  Portland  CW'ilson,  Neal 
&  Rossman,  of  Portland,  on  the  brief),  for 
appellant  Martin  Lu  Pipes,  of  Portland  (A. 
M.  Crawford,  of  Salem,  on  tbe  brief),  for  re- 
Bpondeut& 

BURNETT,  J.  (after  stating  the  facts  as 
above).  Tbe  act  in  question,  like  most  of  tbe 
laws  providing  for  government  by  commis- 
sion, devotes  much  space  to  salaries  and  ex- 
penses of  administration  and  other  matters 
well  calculated  to  make  tbe  taxpayer  look 
askance.  It  authorizes  tbe  establishment  of 
a  corporation  department,  and  that  all  fees, 
charges,  interest,  fines,  and  penalties  provid- 
ed by  tbe  act  itself  or  heretofore  paid  into 
the  public  treasury  by  foreign  and  domestic 
corporations,  joint-stock  companies,  and  as- 
sociations shall  go  into  a  fund  to  be  known 
as  tbe  "corporation  fund,"  which  shall  t>e 
liable  for  tbe  expenses  of  carrying  on  tbe  cor- 
poration department.  It  is  required  that 
whenever  the  amount  of  money  in  that  fund 
shall  exceed  $15,000,  all  in  excess  of  $10,000 
shall  be  transferred  by  the  state  treasurer 
to  tbe  general  fund  of  tbe  state. 

[1]  Tbe  controlling  question  presented  by 
tbe  demurrer  la  tbe  right  of  the  plaintiff  to 
bring  this  suit  It  is  well  established  by  prec- 
edents in  this  state  that  a  taxpayer  whose  en- 
forced contribution  to  tbe  public  funds  will 
be  increased  has  a  right  to  resist  by  litiga- 
tion in  bis  own  name  the  enforcement  of  an 
unconstitutional  statute,  or  tbe  misapplica- 
tion Of  public  money.  Instances  of  such  de- 
cisions are  found  in  Carman  v.  Woodruff,  10 
Or.  133;  Wormington  v.  Pierce,  22  Or.  606, 
30  Pac.  450;  Sherman  v.  BeUows,  24  Or.  553, 
34  Pac.  549 ;  Avery  v.  Job,  25  Or.  612,  36  Pac. 
293;  Brownfleld  v.  Houser,  30  Or.  534,  49 
Pac.  843;  Burness  v.  Multnomah  County,  37 
Or.  460,  60  Pac.  1005;  Sears  v.  Steel,  55  Or. 
544,  107  Pac.  8;  McEenna  v.  McHaley,  62 
Or.l,  123  Pac.  1069. 

In  our  Judgment,  however,  the  allegations 
of  tbe  complaint  are  not  sufficient  to  show 
that  tbe  plaintiff's  burden  of  taxation  will  be 
increased  by  tbe  administration  of  tbe  stat- 
ute under  consideration.  That  enactment 
contains  various  provisions  designed  to  in- 
crease the  revenues  of  tbe  state  in  tbe  form 


of  fees  exacted  from  concerns  subject  to  its 
regulation.  It  is  true  that  tbe  license  fees 
and  other  contributions  demanded  of  corpora- 
tions and  like  institutions  by  previous  legis- 
lation are  to  be  turned  into  tbe  corporation 
fund,  which  is  apparently  designed  to  be 
kept  at  the  standard  of  $10,000;  tbe  excess  of 
that  amount  being  returned  to  tbe  general 
fund.  Whether  this  shifting  of  tbe  public 
money  from  one  fund  to  another  and  back 
again  will  cause  the  plaintiff  to  pay  more 
taxes  than  he  otherwise  would  does  not  ap- 
pear, tf  we  remember  tbe  increment  of  rev- 
enue which  tbe  act  provides.  Tbe  plaintiff 
does  not  disclose  that  be  Is  engaged  in  any 
business  that  is  subject  to  tbe  regulation  of 
tbe  act  in  question,  and.  In  tbe  absence  of  any 
showing  of  facts  from  which  tbe  court  can 
deduce  tbe  legal  conclusion  that  be  is  about 
to  suffer  a  greater  burden  of  taxation  tban 
before,  bis  contention  appears  to  be  a  mere 
academic  proposition. 

[2]  Tbe  courts  will  not  decide  a  moot  ques- 
tion by  enjoining  a  co-ordinate  branch  of  the 
government  from  tbe  execution  of  a  law.  It 
is  of  no  concern  to  tbe  plaintiff  that  corpora- 
tions or  business  concerns  with  which  he  has 
no  apparent  connection  may  suffer  illegal  ex- 
actions imder  an  unconstitutional  statute. 
Under  such  circumstances  sound  public  policy 
and  due  respect  to  the  legislative  and  execu- 
tive departments  restrain  the  courts  from  in- 
terference with  tbe  operation  of  a  statute  at 
tbe  instance  of  a  private  suitor,  unless  it  ap- 
pears that  his  personal  interests  are  at  stake. 

For  these  reasons,  the  circuit  court  was 
right  in  refusing  to  entertain  tbls  suit,  and 
tbe  decree  must  be  affirmed. 


(74  Or.  247) 
GOLDSTEIN    ▼.    PACIFIC    HOME    MUT. 

FIRE  INS.  CO. 
(Supreme  Court  of  Oregon.     Jan.  12,  1916.) 

1.  WiTItESSSS  (I  268*)— CBOSS-EXAiaNATION— 

Scope. 

Where  a  witness  testified  that  acting  as 
agent  of  defendant  he  issued  to  plaintiff  written 
permission,  to  be  attached  to  plaintifrs  policy, 
authorizing  the  removal  of  the  Insured  property 
from  its  original  location  to  the  place  where  it 
was  burned,  it  was  proper  to  ask  him  on  cross- 
examination  whether  he  had  not  been  discharged 
from  defendant's  service  prior  to  issuing  the 
permit. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {!  931-948,  969 ;    Dec  Dig.  {  268.*] 

2.  Instjbakck  (I  375*)— Acts  or  Aoi:i!n>— Teb- 

MINATIOR  OF  AUTHOBITT— NoTICB. 

Where  plaintiff  had  obtained  insurance  in 
question  from  a  particular  agent  of  defendant 
and  had  obtained  from  him  written  authority 
to  remove  the  insured  property  from  one  boild- 
ing  to  another,  defendant  was  not  entitled  to  re- 
pudiate such  permission  in  an  action  on  the  pol- 
icy on  the  ground  that  the  agent  had  been  dis- 
charged prior  to  Issuing  the  permit  in  the  ab- 
sence of  proof  of  notice  thereof  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  948-951,  956-966;  Dec.  Dig.  { 
875.*] 


•For  other  oasw  so*  sun*  topio  and  locUon  NUUBER  in  Deo.  Dis.  A  Am.  Dig.  Koy-No.  Sorlw  *  Rop'r  Indosoo 
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Department  1.  Appeal  from  Circuit  Court, 
Washington  County;    J.  A.  Eakln,  Judge. 

Action  by  Frank  Goldstein  against  the 
Pacific  Home  Mutual  Fire  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    AflSrmed. 

This  la  an  action  to  recover  the  amount  of 
a  policy  of  Insurance  Issued  by  the  defendant 
upon  a  stock  of  clothing  and  other  like  mer- 
chandise, together  with  furniture  and  store 
fixtures,  contained  in  a  brick  building  situat- 
ed at  No.  242  Bumside  street,  Portland,  Or. 
It  la  alleged  that  a  fire  occurred  during  the 
life  of  the  policy  which  totally  destroyed  the 
Insured  property.  The  complaint  contains 
other  appropriate  allegations  about  giving 
notice  to  the  company  of  the  loss  and  de- 
mand for  the  payment  of  the  amount  named 
In  the  policy,  together  with  the  defendant's 
refusal  to  pay.  The  destroying  fire  happened 
at  No.  33  North  Second  street,  and  concern- 
ing that  the  complaint  contains  this  allega- 
tion: 

"That  on  or  about  the  9th  day  of  August, 
1911,  the  defendant  herein  granted  to  the  plain- 
tiff in  writing  its  permission  to  remove  all  items 
insured  under  policy  No.  3152,  located  at  No. 
242  Bumside  street,  to  the  two-story  frame 
s  shingle  roof  building  No.  33  North  Second 
street,  Portland,  Oret^on,  and  attached  snid  per- 
mission to  and  made  it  a  part  of  policy  No.  3152 
of  the  Pacific  Home  Mutual  Fire  Insurance 
Company,  of  Forest  Grove,  Oregon." 

This  averment  was  denied  by  the  answer, 
and  the  case  turns  upon  the  issue  thus  form- 
ed, according  to  the  asalgnments  of  error. 
The  result  of  a  jury  trial  was  a  judgment 
in  favor  of  the  plaintiff,  from  which  the  de- 
fendant appeals. 

Benton  Bowman,  of  Hlllsboro  (J.  N.  Hoff- 
man, of  Forest  Grove,  on  the  brief),  for  ap- 
pellant. D.  Soils  Cohen,  of  Portland,  and 
B.  B.  Tongue,  of  Hlllsboro  (Bernstein  &  Co- 
hen, of  Portland,  on  the  brief),  for  respond- 
ent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  To  sustain  the  issues  on  his  part, 
the  plaintiff  called  Ralph  Feeney,  who  testi- 
fied that  he  was  the  agent  who  solicited  and 
effected  the  insurance  for  the  company  and 
delivered  the  policy  to  the  plaintiff,  tie  al- 
so testified  that,  acting  as  agent  for  the  de- 
fendant, he  Issued  to  the  plaintiff  a  written 
permission  to  be  attached  to  the  policy  au- 
thorizing the  removal  of  the  insured  property 
from  242  Bumside  street  to  the  two-story 
frame  shingle  roof  building  at  No.  33  North 
Second  street,  where  the  fire  occurred.  On 
cross^xamination  the  attorneys  for  the  de- 
fendant propounded  several  questions  'to 
Feeney  designed  to  show  that,  prior  to  the 
time  of  issuing  the  permit  mentioned,  he 
had  been  discharged  from  the  service  of  the 
insurer.  The  court  sustained  the  objection 
of  plaintiff  to  these  questions  on  the  ground 
that  the  testimony  sought  to  be  elicited  was 
incompetent,  irrelevant,  and  immaterial,  and 


not  proper  cross-examination.  The  qoestion 
is  presented  in  several  different  forms,  bat 
they  all  amount  to  the  same  thing. 

[1,2]  It  was  proper  cross-examination  to 
ask  the  witness  if  his  agency  tiad  not  ceased 
prior  to  the  issuing  of  the  permit  The  situ- 
ation for  the  plaintiff,  however,  Is  saved  by 
the  principle  that  where  a  party  has  dealt 
with  another  through  an  agent  of  the  latter 
in  any  transaction,  he  is  entitled  to  rely 
upon  tbe  acta  of  the  agent  until  the  termina- 
tion of  the  transaction,  in  the  absence  of 
any  notice  to  bim  that  tbe  agency  has  been 
ended.  Union  Bank  &  Trust  Co.  t.  Long 
Pole  Lbr.  Co.,  70  W.  Va.  558,  74  S.  E.  6T4, 
41  L.  R.  A  (N.  S.)  663, 

There  is  no  testimony  In  the  record  tend- 
ing to  show  that  the  plaintiff  had  any  notloe 
of  the  cessation  of  Feeney's  agency  for  the 
company,  and  there  was  no  offer  on  its  part 
to  show  that  such  was  the  fact  Under  such 
circumstances,  the  error  in  denying  the  de- 
fenuant  the  right  to  cross-examine  the  wit- 
ness on  that  point  becomes  negligible  because, 
taken  alone,  the  mere  termination  of  the 
agency  through  which  the  transaction  was 
initiated  would  not  affect  the  result  The 
case  comes  within  tbe  spirit  of  section  556, 
L.  O.  L.,  declaring: 

"Upon  an  appeal  from  a  Judgment,  the  sama 
shall  only  be  reviewed  as  to  questions  of  law 
appearing  upon  the  transcript  and  shall  only 
be  reversed  or  modified  tor  errors  substantially 
affecting  the  rights  of  tbe  appellant     *     •    •  >• 

Tbe  judgment  is  therefore  affirmed. 

McBRIDB,  BEAN,  and  BKNSON,  3J^  con- 
cur. 

(74  Or.  BK) 
TILLOTSON  V.  PAQUET. 
(Supreme  Court  of  Oregon.    Dec.  31,  1914.) 

1.  PABTinmsHF    (J  336*)— AccouMTiNo— Bvi- 

DSNCE. 

In  a  suit  for  a  partnership  accounting, 
plaintiff  was  not  chargeable  with  one-half  the 
value  of  a  pile  driver  acquired  by  bim,  in  the 
absence  of  proof  of  its  value  and  proof  that 
he  bad  acquired  title  to  it  or  still  had  it  in  his 
possession. 

[Ed.  Note.— For  other  caaea,  see  Partnership, 
Cent  Dig.  {  797;  Dec  Dig.  i  336.*] 

2.  Pabtnsbship    ({    87*)— AooouNTUfd— Mis- 
take OF  Pabtiteb. 

Where  a  partner  makes  a  mistake  in  the 
payment  of  an  account  the  loss  is  that  of  the 
firm. 

[Ed.  Note^— For  other  cases,  see  Partnership^ 
Cent  Dig.  {  135;   Dec.  DigTl  87.*] 

Department  2.  Appeal  from  Circuit  Conr^ 
Multnomah  Ck>nnty;  Henry  B.  McGinn, 
Judge. 

Suit  for  accounting  by  J.  B.  TlUotson 
against  Joseph  Paquet  From  judgment  and 
decree  for  plaintiff,  defendant  appeals.  Mod- 
ified. 

This  is  a  suit  for  an  accountinK.  During 
the  years  1908  and  1909  plaintiff  and  defend- 
ant did  some  contract  work  in  partnership 
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under  a  certain  agreement,  which  is  stated 
by  Paqnet  as  follows : 

"He  [meaning  TiUotson]  told  me  he  wonld 
look  after  the  work,  and  that  all  I  would  have 
to  do  was  to  furnish  the  money,  and  be  had  an 
office  here  over  town,  etc.,  and  he  said  how, 
if  I  would  look  after  the  office,  and  furnish  the 
money,  he  would  look  after  the  work,  and  we 
wonld  divide  the  profits." 

And  apparently  that  Is  about  the  contract 
ander  which  they  worked.  TiUotson  at- 
tempted to  keep  a  book  account  of  the  trans- 
actions, but  it  proved  to  be  of  no  value  when 
they  attempted  to  settle.  Being  unable  to 
satisfactorily  adjust  the  differences  between 
themselves,  TiUotson  called  In  W.  C.  Walker, 
an  expert  bookkeeper,  who  attempted  to 
make  up  the  accounts;  and,  not  being  able 
to  come  to  an  agreement  therefrom,  this  suit 
was  commenced,  resulting  in  a  judgment 
against  Paquet  for  $1,000,  from  which  be  ap- 
pealed. 

A.  E.  Gebhardt  and  Richard  W.  Montague, 
both  of  Portland,  for  appellant  John  A. 
Jeffrey,  of  Portland  (Jeffrey  &  Lenon,  of 
Portland,  on  the  brief),  for  respondent 

EAKIN.  3.  (after  stating  the  facts  as 
above).  W.  O.  Walker  testified  that,  TiUot- 
son's  books  of  accounts  being  unintelligible 
and  of  no  aid  to  him,  be  called  for  Paquet's 
check  and  stub  books,  which  Paquet  turned 
over  to  him.  It  appears  that  all  the  expendi- 
tures were  paid  by  Paquet  by  bank  checks, 
and  he  received  all  the  proceeds  of  the  con- 
tracts, and  plaintiff  and  defendant  were  both 
present  with  Walker  when  he  made  up  his 
statements  from  the  checks,  which  are  in  the 
record  here  as  exhibits,  showing  the  expend- 
itures as  to  each  particular  contract  sepa- 
rately, with  the  receipts  on  that  particular 
contract.  The  list  of  checks  Is  in  typewrit- 
ing. This  method  of  making  up  the  accounts 
seems  to  have  been  carried  out  on  the  un- 
derstanding that  Paqnet  received  aU  the 
money  on  the  contracts  and  paid  by  check 
all  the  moneys  paid  out  The  evidence  does 
not  show  the  items  of  the  account  nor  the 
particulars  upon  which  Walker  accounted. 
The  first  statement  relaties  to  the  St.  Johns 
dock  contract,  giving  the  amount  and  the 
payee  named  In  each  check,  and  the  sum  of 
the  checks  is  ^7,032.66,  and  the  total  amount 
received  from  said  contract  as  shown  by  said 
statement  is  $37,435.78,  showing  the  profits 
to  be  1403.12.  That  Is  the  only  data  we  have 
before  us  in  regard  to  the  expenditures  and 
receipts  from  that  contract  The  East  Sal- 
mon and  Third  street  contract  Is  stated  in 
the  same  way,  showing  a  profit  of  $1,009.64 ; 
the  fish  ladder  contract,  a  profit  of  1289.78 ; 
the  Portland  Heights  contract,  a  profit  of 
$87.63;  the  Hawley  Pulp  &  Paper  Company 
contract,  a  profit  of  $107.27 ;  the  Vancouver 
bridge  contract,  a  profit  of  $1,427.19;  the 
Salem  contract,  a  profit  of  $218.30;  the 
Northwest  bridge  work,  a  profit  of  $394.80; 
the  St.  Johns  Shipbuilding  (Company  con- 
tract a  profit  of  $836.08:   the  Country  Club 


work,  a  loss  of  $869.27 ;  the  Vancouver  burnt 
bridge,  a  profit  of  $478.36;  the  Northern 
Pacific  trestle,  a  profit  of  $3,086.09.  The  Ust 
of  checks  or  receipts  for  the  last  two  Items 
does  not  appear  among  the  typewritten  ex- 
hibits, and  checks  and  receipts  for  the  Van- 
couver burnt  bridge  appear  only  in  pencil. 
There  is  no  datum  here  from  which  we  can 
determine  the  accounts  aa  to  the  contracts 
for  the  two  last  items,  but  at  the  time  the 
Ust  of  checks  found  among  the  exhibits  was 
made  plaintiff  and  defendant  were  present, 
and  Walker  testified  that  they  agreed  to 
these  results.  There  being  no  data  from 
which  we  can  review  the  figures,  evidently  it 
is  Intended  that  we  shall  determine  the  ac- 
counts from  the  statements  of  Walker  as  to 
the  profits  on  each  contract  Mr.  Walker 
says  that  Paqnet  agreed  to  his  statement  not 
only  as  to  profits  on  each  contract  as  be 
states  It,  but  that  he  agreed  the  balance  found 
due  from  him  to  TiUotson  was  the  correct 
balance.  We  do  not  so  understand  the  result 
of  the  meeting,  but  only  that  at  the  time  of 
the  accounting  upon  the  separate  contracts 
he  agreed  to  the  amount  of  profits  as  there 
stated.  The  items  of  the  Northern  Pacific 
trestle  and  the  Vancouver  burnt  bridge  are 
included  In  nearly  all  the  statements,  and 
neither  of  them  la  specifically  controverted. 
We  accept  the  statement  marked  "Plaintiff's 
Exhibit  B"  as  the  correct  statement  of  prof- 
Its  of  each  contract  therein  mentioned,  the 
total  of  which  Is  $7,569.79. 
.  (1,2]  There  are  some  other  items  abont 
which  there  Is  a  controversy.  TiUotson  con- 
tends that  the  partnership  should  aUow  blm 
for  the  use  of  his  engines  $1,267.60,  being  at 
the  rate  of  $2.50  a  day;  for  rent  of  office, 
the  hire  of  stenographers,  his  traveling  ex- 
penses, and  phone  hire,  $830.38;  also  pay  for 
pUlng  which  he  furnished  In  the  Bast  Salmon 
and  Third  street  contract,  $278.59.  Paquet 
contends  that  a  pile  driver,  valued  at  about 
$300,  was  left  In  the  possession  of  the  plain- 
tiff by  the  Seattle  Company,  which  he  says 
plaintiff  kept,  and  still  has  It  In  his  posses- 
sion, one-half  of  the  value  of  which  be  claims ; 
but  It  Is  not  shown  that  TiUotson  got  the 
title  to  It  or  what  it  Is  worth,  nor  that  the 
partnership  was  entitled  to  ft,  and  it  cannot 
be  considered  here.  Defendant  also  contends 
that  a  pile  driver  hammer  of  his,  worth  $66, 
was  lost  In  the  work,  for  whidt  he  dalms  he 
is  entitled  to  pay  from  the  partnership.  He 
claims  that  he  is  entitled  to  be  remunerated 
by  TiUotson  for  $40.20,  costs  advanced  by 
him  on  a  Seattle  lawsuit,  as  the  suit  was 
Tillotson's  private  affair.  He  contends  that, 
when  the  Country  Club  paid  him  for  their 
work,  they  paid  him  in  Country  Club  bonds 
$2,000,  and  he  should  have  $151.65  Interest 
for  delay  In  payment,  or  for  some  other  rea- 
son not  made  plain.  If  he  took  the  bonds 
in  payment  at  par,  and  there  was  a  loss,  it 
might  be  a  partnership  loss,  but  the  $151.65 
is  claimed  as  interest,  as  though  he  had  ad- 
vanced the  money  for  the  bonds,  and  not 
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as  a  discount  on  tbe  bonds,  and  Is  not  a 
proper  charge.  He  also  claims  credit  for 
1166,  which  he  alleges  Walker,  In  making  np 
the  accounts,  threw  out,  being  money  that  he 
paid  upon  the  Murphy  bill;  but  it  Is  not 
shown  that  he  overpaid  Murphy,  and  without 
such  proof  it  wa»  error  for  Walker  to  disal- 
low such  payment  If  he  made  a  mistake  in 
the  payment,  the  loss  is  the  loss  of  the  firm, 
and  he  is  entitled  to  credit  for  tbe  $166.  The 
result  of  the  statement  as  we  have  outlined 
above  Is  as  follows:  J.  B.  Tillotson,  In  ac- 
count with  Joseph  Paquet,  profits  on  vari- 
ous Jobs  as  follows :  St  Johns  dock,  $403.12, 
East  Salmon,  $1,099.54 ;  fish  ladder,  $289.78 ; 
Northern  Pacific  trestle,  $3,086.09;  Portland 
Heights,  $87.63 ;  Hawley  Pulp  &  Paper  Com- 
pany, $107.27 ;  Vancouver  bridge,  $1,427.19 ; 
Salem,  $218.30;  Northwest  bridge  work, 
$.394.80;  St  Johns  Shipbuilding  Company, 
$836.98;  Vancouver  burnt  bridge,  $478.36; 
total,  $is,429.06.  Deducting  for  the  loss  on 
Country  Club  of  $859.27,  there  is  left  $7,569.- 
79.  Paquet  should  be  charged  with  one-half 
the  profits  on  the  contracts,  $3,784.90;  one- 
half  tbe  expense  of  Tillotson,  $465.19,  includ- 
ing' office  rent,  stenographer  fees,  and  phone 
bill;  one-half  the  amount  of  piling  that 
Walker  charged  to  Paquet  $139.29 ;  one-half 
of  tbe  bill  for  use  of  engine,  $633.75;  total, 
$5,023.12.  Against  which  Paquet  is  entitled 
to  credit  for  amount  of  advances  made  to 
nilotson  pending  the  contracts,  $1,972.55, 
as  shown  by  the  first  page  of  typewritten 
statements;  notes  and  interest  due  from- 
Tillotson,  $1,787.50 ;  cash  paid  on  the  Seattle 
suit  for  Tillotson,  $40.20;  charged  as  over- 
payment Murphy's  bill,  $166;  one-half  the 
value  of  the  pile  driver  hammer,  $33;  one- 
half  of  the  amount  of  the  Porter  Bros.'  bill, 
$92.70;  one-half  of  the  miscellaneous  ac- 
count $55.40;  total,  $4,147.35.  Deducting 
this  from  the  $5,023.13,  leaves  a  balance  of 
$875.78. 

The  decree  of  the  lower  court  will  be  modi- 
fled  to  this  extent  The  partnership  is' here- 
by dissolved,  and  plaintiff  is  entitled  to  Judg- 
ment and  decree  against  tbe  defendant,  Jos- 
eph Paquet,  for  the  sum  of  $875.78,  being 
the  balance  due  him  on  said  accounting. 
Neither  party  shall  recover .  costs  in  this 
court 

McBRIDE,  0.  J.,  and  BEAN  and  McNABY, 
JJ.,  concur. 

(74  Or.  225) 

GRIFFITH  T.  GRIFFITH  et  nx. 
(Supreme  Court  of  Oregon.     Jan.  6,  1915.) 

1.  DoWEB  (8  44*)— RioHTB  or  Wife. 

A  wife  upon  marriage  acquires  no  inter- 
est in  the  personal  proper^  of  her  husband, 
which  he  may  dispose  of  withoat  her  consent, 
but  be  cannot  without  her  consent  transfer  his 
land  80  as  to  bar  her  dower  rights. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  H  3,  130-143 ;   Dec.  Dig.  §  44.*} 


2.  DOWGB  (J    14*)— DOWKB  IlTTKBEST— EQTJITT. 

There  is  no  dower  in  an  equity. 
[Ed.  Note. — For  other  cases,  see  Dower,  Cent 
Dig.  K  46-47,  49-56 ;    Dec  Dig.  |  14.»] 

3.  DowBB  (I  35*)— Pbopkbtt  Rights  of  Wife. 

Where  a  husband  purchased  land,  taking 
title  in  the  name  of  Another,  the  wife  may,  the 
husband  having  died  before  judgment  in  her 
suit  for  divorce,  alimony  and  separate  mainte- 
nance, impeach  the  conveyance  as  if  she  were  a 
creditor  of  the  husband,  and  compel  the  holder 
of  the  legal  title  to  hold  the  property  in  trust 
for  her. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  H  85,  88;    Dec.  Dig.  i  35.*] 

Department  2.  Appeal  from  Circuit  Court, 
T.inn  County;   William  Galloway,  Judge. 

Action  by  Ellen  O.  Griffith,  individually 
and  as  administratrix  of  the  estate  of  John 
H.  Griffith,  deceased,  against  George  F.  Grif- 
fith and  wife.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

This  is  a  suit  brought  by  the  plaintiff,  as 
administratrix  of  the  estate  of  John  H.  Grif- 
fith and  in  her  individual  right,  for  the  pur- 
pose of  having  the  defendant  Geo.  F.  Griffith 
declared  a  trustee  of  the  title  of  certain  real 
estate  described  in  the  complaint  for  the  bene- 
fit of  said  estate.  John  H.  Griffith  and  the 
plaintiff  were  married  on  July  12,  1909,  and 
were  not  living  happily  together.  On  Novem- 
ber 6,  1909,  said  John  H.  Griffith  purchased 
the  land  In  question,  and  had  tbe  deed  exe- 
cuted in  favor  of  his  brother,  the  defendant 
which  deed  was  not  delivered  at  the  time  of 
its  execution  but  left  in  the  hands  of  the 
grantor,  H.  J.  Follls,  and  his  wife  until  the 
same  should  be  called  for.  Soon  after  the 
purchase  of  said  land  the  defendant  John  H. 
Griffith  deserted  and  abandoned  the  wife,  and 
thereafter  lived  separately  and  apart  from 
her.  On  the  19th  of  August,  1910,  the  plain- 
tiff sued  htm  for  a  divorce  on  the  ground  of 
cruel  and  inhuman  treatment,  and  in  the  suit 
sought  to  recover  alimony.  About  the  30th 
day  of  October,  1911,  the  said  John  H.  Grif- 
fith died  intestate  before  the  said  divorce  suit 
had  been  terminated,  and  the  suit  was  there-' 
after  dismissed  on  account  thereof.  Subse- 
quently, on  the  18th  day  of  May,  1912,  plain- 
tiff brought  this  suit,  which  resulted  in  a 
decree  for  the  defendant  The  plaintiff  ap- 
peals. 

M.  B.  Pogue,  of  Salem  (W.  T.  Slater,  of 
Portland,  on  the  brief),  for  appellant  H.  H. 
Hewitt,  of  Albany  (Hewitt  &  Sox,  of  Albany, 
on  the  brief),  for  respondents. 

EAKIN,  J.  (after  stating  the  tacts  as 
above).  [1-3]  A  wife  upon  marriage  acquires, 
by  virtue  thereof,  no  interest  in  the  personal 
property  of  her  husband,  and  he  has  a  right 
to  dispose  of  it  as  he  pleases  without  her  con- 
sent ;  but  by  a  transfer  of  his  real  estate  he 
cannot  defeat  her  dower  therein.  She  ha» 
an  Inchoate  dower  only  in  lands  to  whlcli  he 
has  tbe  title.  There  Is  no  dower  in  an  equity, 
but  the  rule  in  Oregon  la  that  where  tb» 
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wife  occupies  the  posltlMi  of  a  quasi  creditor, 
as  where  she  is  suing  to  obtain  alimony  or 
separate  maintenance,  if  there  is  an  intent 
on  the  part  of  the  husband  to  defeat  the 
wife's  recovery  in  such  suit  or  finally  at  his 
death,  such  transfer  as  to  her  is  fraudulent. 
It  la  held  in  Barrett  t.  Barrett,  5  Or.  411: 

"  There  is  no  reason  why  a  wife,  whose  hus- 
band lias  deserted  her  and  refused  to  perform 
the  duty  of  maintenance,  or  who  by  cruel  treat- 
ment has  compelled  her  to  leave  his  house, 
•  •  •  should  not  be  viewed  as  a  quasi  cred- 
itor in  relation  to  the  alimony  which  the  law 
awards  to  ber.  •  •  *  When  she  is  compelled 
to  become  a  suitor  for  her  rights,  her  relation 
becomes  adverse  and  that  of  a  creditor  in  fact, 
and  she  Is  not  to  be  balked  of  her  dues  by  bis 
fraud.'  •  •  •  The  right  of  the  wife  to  ques- 
tion conveyances  made  by  the  husband  dates 
from  the  time  the  cause  of  suit  arose." 

In  Weber  t.  Rotbchild,  16  Or.  386,  16  Paa 
660,  3  Am.  St  Rep.  162,  it  la  said: 

"The  facts  and  circumstances  leave  no  doubt 
in  the  mind  of  the  court  that  the  conveyance 
to  Rotbchild  was  made  and  designed  by  Weber 
to  defeat  the  plaintiff  in  the  recovery  of  any 
part  of  his  (Weber's)  property,  or  of  alimony 
in  her  contemplated  suit  for  a  divorce." 

And  it  was  held  that,  in  order  to  make 
Rottacbild  an  innocent  purchaser  in  good 
faith,  the  burden  was  upon  him  to  show  that 
he  paid  value  and  was  without  notice  of 
fraud.  See,  also,  21  Cyc.  1156.  From  the 
testimony  in  this  case  we  Qnd  that  the  pur- 
chase of  the  property  was  made  by  John  U. 
Griffith  and  title  taken  in  the  name  of  Geo. 
F.  GrifDth  because  of  the  anticipated  trouble 
with  bis  wife;  he  having  deserted  her  soon 
after  the  purchase,  and  she  subsequently  hav- 
ing sued  for  a  divorce  on  the  ground  of  cruel 
treatment.  It  appeals  that  the  property  waa 
purchased  and  paid  for  by  John  H.  Griffith, 
and  that  the  title  was  taken  in  the  name  of 
Geo.  F.  Griffith  without  any  consideration 
from  him  to  John  H.  GriffitlL  OTherefore  it 
was  a  gratoitous  disposition  of  so  much  of 
his  real  property  and  in  fraud  of  tlie  plain- 
tiff's rights. 

The  testimony  of  Geo.  F.  Griffith  shows 
that,  a  short  time  before  John  H.  Griffith 
died,  he  told  Geo.  F.  Griffith  that  be  had 
bought  the  property  and  had  the  deed  made 
in  his  brother's  name  and  he  wanted  bis 
brother  to  have  it  Foilis,  the  grantor,  tes- 
tifies: 

"After  I  got  the  deed  made  out  I  handed  it  to 
Mr.  Griffith.  He  looked  at  it,  read  it  over,  and 
handed  it  back  to  me,  and  says,  'Keep  it  until 
called  for.'  Q.  What  did  he  say,  after  bis  death, 
what  was  to  be  done?  A.  He  said  after  be  was 
done  with  it  he  wanted  his  brother  to  have  it. 
He  did  not  speak  anything  about  dying  at  that 
time.  •  »  »  Q.  Who  was  to  call  for  it?  A. 
Wasn't  any  one  named.  The  deed  was  made 
out  to  bis  brother  Geo.  F." 

The  evidence  shows  that  he  cut  the  brush 
from  the  land,  fenced  it,  and  planned  to 
erect  a  home,  and  told  a  witness  he  expected 
to  live  on  it  alone;  that  it  would  be  better 
to  live  over  there  than  to  be  quarreling. 
Also  he  paid  the  taxes  on  It,  so  that  it  fully 


appears  that  Geo.  F.  paid  nothing  for  the 
land;  and  when  attacked  by  a  creditor,  or 
as  in  this  case,  the  wife,  equity  will  treat  the 
transfer  as  fraudulent  and  declare  a  true-t  io 
favor  of  the  estate,  which  is  the  representa- 
tive of  the  creditors. 

The  decree  will  be  reversed  and  one  entered 
in  favor  of  the  plalntljl  declaring  that  the 
defendant  Geo.  F.  Griffith  holds  the  title 
to  said  land  in  trust  for  the  t>eneflt  ot  the 
estate  ot  John  H.  Griffith. 

McBRIDB,  a  J.,  and  BEAN  and  McNABY, 
JJ.,  concur. 


(74  Or.  250) 

NOBTHBBN   PAO.    RT.   CO.  ▼.  CLATSOP 

COUNTY. 

(Supreme  Court  of  Oregon.    Jan.  12,  1816.) 

1.  Taxation  (!  493*)— AssESSifKNis— RxviBW— 
Statutes— Filing  Rkcobd. 

Ii.  O.  L.  t  3613,  providing  that,  on  appeal 
from  an  equalized  assessment  by  the  board  of 
equalization,  the  tax  board  shall  file  so  much  of 
the  record  of  the  board  as  may  be  necessary 
etc.,  is  in  the  alternative,  intended  to  apply  to 
the  case  of  an  appeal  from  an  order  of  the  board 
raising  an  assessment  where  there  is  no  peti- 
tion or  application,  and  does  not  apply  to  an 
appeal  from  an  order  refusing  to  reduce  an  a»- 
sessment  and  denying  a  petition  therefor. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  U  876-883 ;    Dec.  Dig.  |  493. •] 

2.  Taxation  (|  480*)— Equauzation— Pbook- 

DtTBB. 

Rules  of  practice  in  civil  actions  or  suits  do 
not  apply  to  proceedings  before  a  board  of  equal- 
ization to  correct  tax  assessments. 

[Ed.   Note.— For   other  cases,   see   Taxation, 
Cent.  Dig.  i  863 ;  Dec  Dig.  {  480.*] 

3.  Taxation  ({  483*)— Assbssmbnt— Rbtibw— 
Statutes. 

So  much  of  L.  O.  L.  I  3609,  as  pertains  to 
petitions  or  applications  for  reduction  of  tax 
assesaments  is  mandatory. 

[EM.   Note.— For  other   cases,   see   Taxation, 
Cent  Dig.  !|  858,  859;   Dec.  Dig.  |  483.*] 

4.  Taxation  (|  483*)— Abbessmxnts— Redtto- 
TiON— Petition. 

A  petition  to  a  board  of  equalization  to 
reduce  petitioner's  taxes  must  show  that  the 
property  was  not  assessed  at  its  true  value,  and, 
for  this  purpose,  must  state  what  the  true  value 
is,  and  aJao  make  it  conclusively  to  appear  that 
the  method  by  which  the  assessor  arrived  at  the 
result  complained  of  was  incorrect. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  {§  858,  859 ;    Dec  Dig.  {  483.*] 

5.  Taxation    (J    493*)— Assessment- Review 

BY  ClBCUIT  OOUBT^BECOBD. 

Where  an  appeal  is  taken  to  the  circuit 
court  to  review  a  tax  assessment  by  the  board  of 
equalization,  it  is  petitioner's  duty  to  make  such 
a  record  before  the  board  as  will  inform  the 
circuit  court  of  the  issues  to  be  tried. 

[Ed.    Note. — For  other  cases,    see   Taxation, 
Cent  Dig.  f}  876-883;    Dec.  Dig.  {  493.*] 

6.  Taxation  (|  493*)— Asbessmxnt— Equau* 

ZATION— APPEAI/— RBCOBD. 

Where  a  petition  of  a  railroad  company  to 
a  board  of  equalization  to  reduce  petitioner's  as- 
sessment on  lands  in  the  county,  merely  protest- 
ed against  the  valuation  placed  on  the  lands 
described  in  any  attached  list,  on  the  ground 
that  the  valuations  were  in  excess  of  the  true 
and  fair  value  of  the  lands,  but  did  not  contain 
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■DT  verified  statement  ••  to  the  Talne  aa  re- 
quired by  statute,  before  the  board  was  author- 
ized to  consider  or  act  thereon,  the  petition 
amounted  to  no  more  than  an  objection,  and 
was  therefore  Insufficient  to  sustain  an  appeal 
from  the  order  of  the  board  denying  the  peti- 
tion to  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Di«.  i{  876-883;    Dec  Dig.  |  493.*] 

Department  1.  Appeal  from  Circuit  Court, 
Clatsop  County;   J.  A.  IQakln,  Judge. 

The  Northern  Pacific  Railway  Company 
baving  applied  to  the  Board  of  Equalization 
of  Clatsop  County  tor  reduction  of  its  land 
assessment,  and  the  circuit  court  having  en- 
tered a  decree  dismissing  an  appeal  from 
the  Board  of  Equalization,  the  Ballroad  ap- 
peals.   Affirmed. 

This  is  an  appeal  by  the  Northern  Padflc 
Ball  way  Company  from  a  decree  of  the  cir- 
cuit court  for  Clatsop  county  dismissing  an 
appeal  from  the  county  board  of  equalization 
to  the  circuit  court  in  the  matter  of  the 
valuation  of  certain  lands  in  Clatsop  county 
for  the  year  1913. 

On  September  12,  1913,  plaintitf  filed  with 
the  board  of  equalization  a  protest  aa  fol- 
lows: 

"To  the  Honorable  Board  of  Equalization  of 
Clatsop  County,  Oregon:  Comes  now  the  North- 
ern Pacific  Railway  Company,  a  corporation, 
and  protests  against  the  valuation  that  has 
been  placed  upon  the  lands  described  in  the  list 
hereto  attached  by  the  assessor  of  Clatsop  coun- 
ty for  the  purpose  of  taxation  for  the  year  1913, 
on  the  ground  that  said  valuations  are  in  excess 
of  the  true  and  fair  value  of  said  lands ;  and 
said  Northern  Pacific  Railway  Company  asks 
that  said  valuations  be  reduced  from  the  valua- 
tions shown  under  the  heading  'Assessor's  Val- 
uation' to  the  valuations  assessed  in  1912  oo 
the  lands  shown  in  the  attached  list.  [Signed] 
Northern  Pacific  Railway  Company.  J.  C.  Fair- 
child,  Its  Tax  Agent." 

The  protest  was  verified  by  plaintHTs  tax 
agent  A  list  of  lands  amounting  to  5,830.77 
acres  was  attached  to  the  protest,  but  the 
valuations  assessed  for  the  years  1912  and 
1913  were  not  Included  therein.  On  the  13tb 
day  of  September,  the  protest  was  considered 
by  the  board,  and  denied.  On  September 
25th  the  plaintlCTs  tax  agent  requested  the 
board  to  reconsider  its  order  and  the  petition 
was  denied.  A  notice  of  appeal  was  filed  on 
February  26,  1914.  The  cause  coming  on  for 
trial  before  the  circuit  court,  counsel  for  de- 
fendant objected  to  any  evidence  being  offer- 
ed, and  moved  to  dismiss  tbe  appeal  on  the 
following  grounds: 

(1)  "That  there  is  nothing  in  the  record  show- 
ing or  tending  to  show  that  any  property  belong- 
ing to  the  Northern  Pacific  Railway  Company 
was  assessed  by  the  assessor  of  Clatsop  county, 
or  that  the  same  was  valued  at  any  sum,  or  that 
the  Northern  Pacific  Railway  Company  was  the 
owner  of  any  property  which  was  placed  upon 
the  assessment  roll  of  Clatsop  county,  or  there 
valued  or  assessed ;  (2)  that  tbe  record  herein  is 
isanfficient  to  give  the  court  jurisdiction,  for  the 
reason  that  there  is  nothing  in  tbe  record  on 
appeal  showing,  or  tending  to  show,  what  action 
was  taken   by   the  board  of  equalisation,  and 


there  la  nothing  showing,  «r  tending  to  diow,  in 
the  record  what,  if  any,  valuation  the  board  of 
equalization  placed  upon  any  property  belonging 
to  tbe  appellant;  0)  that  the  petition  for  the 
reduction  of  assessments  upon  the  alleged  prop- 
erty of  the  Northern  Pacific  Railway  Company 
was  insufficient  to  give  the  court  jurisdiction, 
in  that  no  fact  whatever  is  therein  alleged,  or  no 
issuable  matter  is  set  forth  or  alleged  therein 
sufficient  to  give  the  court  juriadictioD,  or  suffi- 
cient to  raise  an  issue;  (4)  that  this  court  has 
no  jurisdiction  to  hear  the  appod." 

The  motion  was  cnstained  by  the  trial 
court  and  tbe  appeal  dismissed.  Plalntilf  as- 
signs that  the  circuit  court  erred  in  sus- 
taining defendant's  motion. 

U  B.  Da  Ponte,  of  Tacoma,  Wash.  (Geo.  T. 
Reld  and  J.  W.  Quick,  both  of  Tacoma, 
Wash.,  on  tbe  brief),  for  appellant  O.  O. 
Fulton  and  C.  W.  MuUins,  Dlst  A^.,  botH 
of  Astoria,  for  respondent 

BEAN,  J.  (after  stating  the  f&cta  as  abOTe). 
Section  3609,  L.  O.  L.,  relating  to  petitions  for 
reduction  of  assessments,  provides  in  part: 

"Petitions  or  applications  for  the  reduction 
of  a  particular  assessment  shall  be  made  in  writ- 
ing, verified  by  the  oath  of  tbe  applicant  or 
bis  attorney,  and  be  filed  with  the  board  during 
the  first  week  it  is  by  law  required  to  l>e  in  ses- 
sion, and  any  petition  or  application  not  so 
made,  verified,  and  filed,  shall  not  be  considered 
or  acted  npon  by  the  board." 

Section  3613,  I*  O.  L.,  makes  provision 
that  any  person  petitioning  for  the  reduction 
of  a  particular  assessment,  or  whose  assess- 
ment has  been  increased  by  the  board  of 
equalization,  and  thereby  aggrieved  by  such 
action,  may  appeal  therefrom  to  the  circuit 
court  of  the  county.    By  subdivision  1: 

"Tbe  party  desiring  the  appeal  from  the  ac- 
tion of  such  board  of  equalization  may  cause  a 
notice,  to  be  signed  by  himself  or  attorney,  to  be 
filed  with  the  county  clerk  of  the  county  within 
five  days,  excluding  Sunday,  from  the  time  the 
assesamcnt  roll  is  returned  to  the  county  derk 
by  the  board  of  equalization." 

Subdivision  2  directs: 

"Within  five  days  of  the  giving  of  such  notice 
the  appellant  shall  file  with  the  clerk  of  the  cir- 
cuit court  a  transcript  of  the  petition  for  re- 
duction of  assessment,  or  so  much  of  the  rec- 
ord of  the  board  of  equalization  as  may  be  nec- 
essary, to  intelligently  present  tbe  questions  to 
he  decided  by  the  circuit  court,  together  with  a 
copy  of  the  order  or  action  taken  by  tbe  board 
of  equalization,  the  notice  of  appeal  and  record 
of  the  filing  thereof ;  thereafter  the  circuit  court 
shall  have  jurisdiction  of  the  matter,  but  not 
otherwise.  The  appeal  shall  be  heard  and  deter- 
mined by  the  circuit  court  in  a  summary  man- 
ner, and  shall  be  determined  aa  an  equitable 
cause.  Either  the  appellant  or  the  county  as  ap- 
pellee shall  be  entitled  to  the  compulsory  at- 
tendance of  witnesses  and  to  the  production  of 
books  and  papers.  If,  upon  hearing,  the  court 
finds  the  amount  at  which  the  property  was 
finally  assessed  by  the  hoard  of  equalization  ia 
its  actual  full  cash  value,  and  the  assessment 
was  made  fairly  and  in  good  faitli^  it  shall  ap- 
prove such  assessment ;  but  U  it  finds  that  tne 
assessment  was  made  at  a  greater  or  less  sum 
than  the  market  value  of  the  property,  or  if  the 
same  was  not  fairly  or  in  good  faitii  made,  it 
shall  set  aside  such  assessment  and  determine 
such  value.    •    •    • " 
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With  the  notice  of  appeal  to  the  drcnlt 
court  the  plaintiff  filed  a  list  ot  Its  lands, 
with  what  appears  to  be  the  assessed  valua- 
tions for  the  years  1912  and  19ia  It  no- 
where appears  that  such  valuations  were 
made  a  part  of  the  record  in  the  proceeding 
before  the  board  of  equalization,  and  the 
certificate  of  the  county  clerk  to"  the  tran- 
script on  appeal  to  the  circuit  court  extends 
only  to  the  copy  of  petition,  order,  and  notice 
of  appeal  of  the  plaintiff,  and  does  not  Identi- 
fy or  authenticate  the  list  or  valuations. 

[1]  The  provision  In  section  3613,  It  O.  Ll, 
relating  to  the  filing  of  so  much  of  the  record 
of  the  board  as  may  be  necessary,  etc.,  Is  In 
the  alternative,  and  evidently  was  Intended 
as  a  direction  in  case  of  an  appeal  from  an 
order  of  the  board  raising  an  assessment 
where  there  is  no  petition  or  application,  and 
does  not  apply  to  an  appeal  from  an  order 
refusing  to  reduce  an  assessment  and  deny 
a  petition. 

[2]  In  proceedings  before  a  board  of  equal- 
ization to  correct  the  assessment  of  the  vtop- 
erty  of  taxpayers  the  rules  of  practice  In 
civil  actions  or  suits  do  not  apply.  Popple- 
ton  V.  Yamhill  Co.,  18  Or.  377,  28  Pac.  253,  7 
Ii.  R.  A.  449.  The  statutes  governing  the  man- 
ner of  making  assessments  for  the  purpose 
of  taxation  have  been  amended  many  times, 
and,  while  the  same  are  liberal  in  regard  to 
the  procedure,  there  is  apparently  much  em- 
phasis placed  upon  the  oaths  of  the  officers 
and  taxpayers  relating  to  the  matter.  While 
the  county  Judge,  county  clerk,  and  assessor 
are  sworn  officers  and  constitute  the  board 
of  equalization,  nevertheless  section  3607,  Ij. 
O.  L.,  provides  that,  before  proceeding  to  the 
equalization  of  the  tax  rolls,  they  shall  each 
take  and  subscribe  to  an  oath  to  faithfully 
and  honestly  examine,  correct,  and  equalize 
at  full  cash  value,  the  assessment  roll  and 
all  property  so  returned  by  such  assessor. 

[S,  4]  That  portion  of  section  3609,  L.  0.  L., 
above  quoted,  pertaining  to  petitions  or  appli- 
cations for  tbe  reduction  of  an  assessment,  Is 
mandatory  In  its  provisions.  It  requires  that, 
before  the  board  Is  authorized  to  reduce  an 
assessment,  a  petition  or  application  therefof, 
verified  by  the  oath  of  the  applicant  or  his  at- 
torney, must  be  made  and  filed.  While  the 
statute  is  liberal  as  to  form  or  procedure,  it 
plainly  contemplates  that  the  petition  should 
show  a  reason  for  the  reduction  of  an  assess- 
ment. If  the  property  Is  not  assessed  at  its 
true  cash  value,  the  petitioner  should  state 
what  that  value  is.  The  powers  granted  to  a 
,  board  of  equalization  for  all  practical  pur- 
poses constitute  it  a  board  of  review.  When 
engaged  In  such  duties,  the  tax  roll  comes  to 
It  with  tbe  valuation  prima  fade  establish- 
ed. The  assessor,  under  his  oath  tn  making 
valuations,  acta  judicially,  and,  when  es- 
tablished, they  must  remain  fixed  until  revis- 
ed by  the  board  of  equalization.  The  com- 
plainant or  petitioner  who  attacks  the  as- 
aessor's  valuation  has  the  laboring  oar,  and 
146  P.— 18 


mast  overcome  the  prima  fade  case  whldi 
the  roll  established.  It  is  essential  that  a 
party  assailing  the  validity  of  an  assessment 
should  make  It  conclusively  appear  that  the 
method  by  which  the  assessor  arrived  at  the 
result  complained  of  was  incorrect,  and  that 
the  assessment  does  not  represent  the  true 
cash  value  of  tbe  property  assessed.  Oregon 
Coal  Go.  V.  Coos  Co.,  80  Or.  808,  810,  47  Paa 
861.  It,  Indeed,  seems  strange  that  In  such  a 
proceeding  before  the  board  of  equalization, 
in  asserting  that  the  valuations  which  have 
been  placed  upon  lands  by  the  assessor  for 
the  purpose  of  taxation  are  in  excess  of  the 
true  value.  It  would  not  occur  even  to  a  lay- 
man to  state  In  some  manner  either  that  such 
land  was  assessed  at  double  or  one-fourth  in 
excess  of  its  value,  or  to  show  how  much  In 
excess  of  its  true  value  it  is  claimed  to  be. 

[S]  Taxpayers  may  properly  appear  when 
they  desire  and  discuss  the  matter  of  their 
assessment  In  an  Informal  way  before  the 
board  of  equalization;  but,  when  an  appeal 
to  the  drcuit  court  is  desired  to  be  taken,  it 
is  Incumbent  upon  the  petitioner  or  applicant 
to  make  such  a  record  before  the  board  as 
will  Inform  the  drcuit  court  upon  an  appeal 
of  tbe  issues  to  be  tried. 

[(]  The  only  statement  contained  in  tbe 
protest  which  is  verified  is  the  following : 

"Comes  now  the  Northern  Pacific  Railway 
Company,  a  corporation,  and  protests  against 
tbe  valuation  which  has  been  placed  upon  its 
lands  described  in  the  list  hereto  attached  by  the 
assessor  of  Clatsop  county  for  the  purpose  of 
taxation  for.  the  year  1913,  on  the  ground  that 
said  valuations  are  in  excess  of  the  true  and 
fair  value  of  said  lands." 

The  remaining  portion  of  the  protest  or  pe- 
tition is  the  prayer  or  request  Nowhere  is 
it  stated  and  verified  what  the  value  of  the 
lands  Is  as  required  by  the  statute  before  the 
board  or  court  would  be  authorized  to  consid- 
er the  same  or  act  thereon.  The  protest 
amounts  to  no  more  than  an  objection.  It  is 
practically  entirely  wanting  in  a  statement  of 
facts.  Other  exceptions  to  the  protest  or  pe- 
tition are  taken  by  defendant's  counsel,  but 
we  do  not  deem  It  necessary  to  consider  any- 
thing except  the  lack  of  a  statement  of  facts 
which  would  authorize  tbe  board  or  court  to 
act 

The  trial  court  correctly  held  that  in  the 
certified  record  the  Northern  Pacific  Railway 
Company's  lands  are  alleged  to  be  of  a  cer- 
tain description,  with  the  number  of  acres, 
and  that  is  ail  the  record  shows  In  regard  to 
that  matter.  The  railroad  company  protests 
against  the  valuation  that  has  been  placed 
upon  the  lands  as  described  in  the  list  there- 
to attached  by  the  assessor  of  Clatsop  county 
for  the  purposes  of  taxation  for  the  year 
1913,  on  the  ground  that  the  valuations  are 
In  excess  of  the  true  and  fair  valuation  of 
said  lands,  and  the  Northern  Pacific  Railway 
Company  asks  that  the  valuations  be  reduced 
from  those  shown  nnder  the  heading  "Asses- 
sor's Valuation"  to  that  assessed  In  1912. 


Digitized  by 


Google 


274 


145  PACIFIC  REPORTEK 


(Or. 


There  is  no  allegation  as  to  what  they  were 
valued  In  the  assessment  for  1913,  nor  what 
their  true  and  fair  valuation  is,  nor  what 
their  assessed  valuation  tor  1912  was. 

The  decree  of  the  lower  court  dlsmlssinK 
the  appeal  should  therefore  be  affirmed ;  and 
it  Is  so  ordered. 

McBRIDB,  BURNETT,  and  BENSON,  JX. 
concur. 

(74  Or.  2B8) 

KEMP  V.  PORTLAND  RY.,  LIGHT  &  POW- 
ER CO. 

{Supreme  Court  of  Oregon.     Jan.   12,  1916.) 

1.  Cabbibbb  (I  347*)  —  iNjxntiEB  TO  Pabben- 

OKBS  —  CONTBIBUTOBT    NxaUQERCB  —  PlAT- 
FOBK. 

A  street  car  passeneer  wai  not  negligent 
as  a  matter  of  law  in  leaving  her  seat  as  the 
car  approached  her  destination  and  going  on 
the  closed  platform  before  the  car  stopped  so 
as  to  bar  her  right  to  recover  for  injuries  sus- 
tained by  her  being  thrown  from  the  vestibule 
and  injured  as  the  car  suddenly  rounded  a 
curve. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i§  1346,  1350-1386.  1388-1397, 
1402;   Dec.  Dig.  {  347.*] 

2.  Tbial  (§  191*)— Rbqtjkbt  to  Chabqii— As- 
suMBD  Facts. 

In  an  action  for  injuries  to  a  passenger,  a 
reqaest  to  charge,  assuming  that  the  car  was 
being  operated  in  a  careful  and  prudent  man- 
ner, etc,  which  the  jury  under  the  evidence 
was  not  bound  to  find,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  420-431,  435;  Dec  Dig.  §  191.»J 

3.  Gabbibbs  (§  348*)— INJUBIES  to   Passen- 

OEBS— AUOHTINa     FBOH     StbEET     CaB— IN- 
BTBUCnOKS. 

Where  a  passenger  was  thrown  from  a 
street  car  and  injured,  a  request  to  charge, 
making  her  right  to  enter  the  vestibule  of  the 
car  before  reaching  her  destination  dependent 
on  whether  there  was  room  to  accommodate  her 
at  the  time  inside  of  the  car,  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  K  1403-1405;  Dec.  Dig.  |  34&*] 

4.  Cabbiebs  (S  321*)  —  Injitbies  to  Pasben- 

OEBS  —  AUaHTINO    FBOU    STBEET    CAB  —  IS- 
STIE8. 

Where  a  passenger's  complaint  for  inju- 
ries from  being  thrown  from  a  street  car  plat- 
form alleged  failure  of  the  conductor  to  warn 
her  of  the  danger  which  might  reasonably  have 
been  anticipated  from  passing  over  a  curve 
which  caused  her  to  be  thrown  from  the  car, 
such  allegation  did  not  allege  a  breach  of  the 
servant's  duty  to  physically  restrain  plaintiff, 
but  merely  to  warn  her  against  the  danger; 
and  hence  a  request  to  charge  that  if  the  con- 
ductor had  no  notice  of  any  infirmity  of  plain- 
tiff, and  could  not  in  the  exercise  of  reasonable 
care  have  discovered  that  plaiijtiff  was  other 
than  a  reasonably  prudent  and  careful  person, 
defendant  did  not  owe  her  the  duty  of  restrain- 
ing or  attempting  to  restrain  her  from  standing 
in  the  exit  way  of  the  car,  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  1247,  1326-1336,  1343;  Dec.  Dig. 
i  321.*] 

Department  No.  1.  Appeal  from  drcoit 
Court,  Multnomah  County;  J.  P.  Kavanaugh, 
Judge. 


Action  by  Bessie  Kemp  against  the  Port- 
land Railway,  Light  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ai>- 
peals.    Affirmed. 

This  Is  an  action  to  recover  damages  for 
a  personal  injury.  The  negligence  charged 
In  the  complaint  Is  to  the  effect  that  the  de- 
fendant's agents,  though  properly  notified, 
failed  to  stop  at  the  proper  place  an  electric 
car  on  which  the  plaintiff.  Mis.  Bessie  Kemp, 
was  a  passenger;  that  without  protecting 
her  she  was  permitted  by  them  to  stand  in 
a  position  where  she  was  liable  to  sustain 
injury  in  preparing  to  alight  at  another  regu- 
lar crossing;  and  that  they  ran  the  car  at 
a  dangerous  rate  of  speed  over  a  curve 
which  was  known  to  them  but  unknown  to 
her,  whereby  she  was  thrown  to  the  ground 
and  hurt  The  answer  denied  the  negligence 
alleged,  and  for  separate  defenses  averred 
that  the  injury  complained  of  was  caused 
by  the  plaintiff's  own  carelessness  whereby 
she  "slipped  or  fell,"  and  that  the  injury 
which  she  sustained  was  the  r^ult  of  an 
inevitable  accident  The  averments  of  new 
matter  in  the  answer  were  controverted  by 
the  reply,  and,  the  cause  having  been  tried, 
the  plaintiff  secured  a  Judgment  for  $3,000, 
and  the  defendant  appeals. 

T.  S.  Robinson,  of  Portland  (Griffith,  Letter 
&  Allen,  of  Portland,  on  the  brief),  for  appel- 
lant Morris  A.  Goldstein  and  F.  S.  Senn, 
both  of  Portland  (Senn,  Ekwall  te  Recken, 
of  Portland,  on  the  brief),  for  respondent 

MOORE,  a  J.  (after  stating  the  facts  as 
above).  It  is  maintained  that  an  error  was 
committed  in  denying  a  motion  for  a  Judg- 
ment of  nonsuit  The  defendant  owns  in 
Portland,  Or.,  a  system  of  street  railways 
and  operates  thereon  electric  cars.  It  main- 
tains on  the  west  side  of  the  Willamette  river 
a  double  line  of  tracks  extending  from  the 
business  section  of  the  city  south  on  Third 
street  for  quite  a  distance.  The  cars  on 
such  line,  going  in  that  direction,  run  on  the 
west  track  and,  in  the  vicinity  of  the  acci- 
dent, make  regular  stops  only  at  alternate 
street  crossings.  The  plaintiff  at  the  time 
of  the  injury  resided  at  the  northwest  corner 
of  Lincoln  and  Third  streets,  at  which  inter- 
section the  cars  were  not  halted.  She  tes- 
tified: That  on  April  30,  1913,  at  6:30  p.  m., 
she  became  a  passenger  on  a  "pay  as  you 
enter,"  car,  going  from  the  business  district 
to  her  home  and  carrying  small  packages  in 
her  arms.  That  in  ample  time  before  reach- ' 
ing  OUege  street  the  crossing  immediately 
north  of  the  one  near  which  she  resided  and 
the  intersection  where  the  cars  going  south 
were  regularly  halted,  she  signaled  for  the 
car  to  be  stopped,  by  pressing  an  electric 
button  near  which  she  sat,  and  thereupon 
walked  towards  the  rear  of  the  car  in  order 
to  alight    Her  request  not  having  been  com- 
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piled  with,  she  resumed  her  seat,  and  gave 
another  signal  to  halt  at  Grant  street,  the 
crossing  immediately  south  of  Lincoln  street. 
That  she  thereupon  vacated  her  seat,  walked 
to  the  rear  of  the  car,  and  stepped  down  into 
the  vestibule  beside  the  conductor,  grasping 
with  her  right  hand  a  handhold  near  the  exit 
door  and  carrying  the  packages  on  her  left 
arm.  That  the  conductor  was  examining 
his  tickets  and  gave  no  heed  to  her  until  the 
car  suddenly  struck  the  curve  leading  east 
into  and  downg^rade  on  Grant  street,  when 
a  lurch  of  the  car  caused  her  to  release  her 
hold,  and  she  fell  through  the  door  to  the 
pavement  and  was  injured.  The  testimony 
of  the  plaintiff's  witnesses  who  were  fellow 
passengers,  or  who  saw  the  accident,  is  to 
the  effect  that  the  car  was  then  running  very 
fast  and  passed  the  crossing  at  the  entrance 
of  Grant  street  half  a  car's  length  before  a 
halt  was  made,  notwithstanding  a  vigorous 
overhead  pull  of  the  bell  cord  was  made 
when  'she  fell ;  and  that  there'  were  but  few 
passengers  in  the  car  at  that  time.  The  tes- 
timony of  the  defendant's  witnesses  is,  in 
substance,  that,  while  the  car  was  being  op- 
erated at  the  usual  and  safe  rate  of  speed, 
the  plaintiff  voluntarily  walked  into  ,the  ves- 
tibule and  deliberately  stepped  backward  off 
the  car  when  it  was  in  motion;  and  that  the 
car  was  stopped  at  the  regular  place  on  the 
crossing. 

[1]  The  question  to  be  considered  is  wheth- 
er the  plaintilTs  conduct,  at  the  time  she  was 
hurt,  evidenced  that  degree  of  carelessness 
which  would  authorize  the  court,  as  a  mat- 
ter of  law,  to  decide  that  she  was  guilty  of 
such  negligence  as  would  preclude  a  recov- 
ery, and  thereby  to  take  the  case  from  the 
Jury.  No  evidence  was  offered  to  show  that 
the  defendant  had  posted  or  even  adopted 
any  rule  forbidding  j>a8sengers  from  leaving 
their  seats,  preparatory  to  alighting  from  the 
cars,  or  from  passing  towards  exits  prior  to 
halting  at  crossings.  The  vestibule  into 
which  plaintiff  passed  was  dosed,  except  the 
doors,  and  she  web  not  riding  on  an  open 
platform  of  a  moving  car.  Whatever  the 
doctrine  may  have  been  with  respect  to  the 
conduct  of  a  passenger  who  rode  on  a  former 
open  platform  of  a  moving  car  that  was  pro- 
pelled by  a  steam  locomotive,  it  has  but  little 
application  to  the  control  of  street  railways. 
In  referring  to  them  a  text-writer  observes: 

"In  the  case  of  street  railway  companies, 
however,  neither  the  officers  of  such  corpora- 
tions, the  managers  of  their  cars,  nor  the  travel- 
ing public,  as  a  general  rule  seem  to  regard  the 
practice  of  riding  on  the  platform  of  their 
cars  as  hazardous,  and  the  weight  of  authority 
is  to  the  effect  that  a  passenger  thug  ridine  is 
not  per  se  negligent,  unless  the  practice  is  for- 
bidden by  statute  or  by  rule  of  the  carrier 
brought  to  the  notice  of  the  passenger.  •  •  • 
Until  they  adopt  some  such  regulations,  and 
notify  the  public,  it  is  but  reasonable  to  hold 
them  liable  for  injuries,  resulting  from  their 
own  negligent  acts,  to  their  patrons,  who  are 
themselves  in  the  ezercite  of  reasonable  care, 
whether  riding  upon  the  platforms  or  within 
the  cars."    6  B.  O.  L.  I  674. 


In  another  part  of  that  volume  It  Is  said : 

"It  is  usually  held  not  to  be  negligence  per 
se  for  a  passenger  to  leave  his  seat  and  ap- 
proach the  door  of  the  car  preparatory  to  dis- 
embarking after  his  destination  has  been  an- 
nounced and  the  train  is  approaching  the  sta- 
tion, or  to  go  upon  the  platform  ot  the  car 
while  the  train  is  in  motion,  preparatory  to 
alighting.  *  •  •  Whether  m  a  particular 
case  the  passenger  ia  negligent  in  taking  such 
position  is  for  the  determination  of  the  jury." 
Id..  I  677. 

An  exception  to  this  rule,  as  to  the  duty 
of  a  passenger,  is  noted  by  a  distinguished 
law  writer  who  says: 

"If  the  train  is  approaching  the  station  at  a 
dangerous  rate  of  speed,  and  if  he  is  not  in- 
vited by  any  servant  of  the  carrier  thus  to  go 
upon  the  platform,  and  if  there  is  no  necessity 
for  him  so  to  act,  he  cannot  recover  damages 
by  reason  of  the  fact  of  being  jerked  off  the 
train  by  a  sudden  increase  of  its  speed  which 
it  makes  instead  of  stopping  at  the  station." 
3  Thomp.  Neg.  (2d  Ed.)  {  ^53. 

The.  decisions  which  gave  rise  to  the  de- 
parture from  the  general  rule  thus  adverted 
to  were  evidently  made  when  open  platforms 
were  a  part  of  passenger  cars  that  were  pro- 
pelled by  steam  locomotives.  Platforms  of 
that  kind  upon  such  cars  have  been  super- 
seded by  vestibules  the  doors  of  which  are, 
or  should  be,  opened  only  when  the  train  is 
brought  to  a  halt,  usually  to  receive  and 
discharge  passengers  at  stations.  The  ex- 
ception noted  has  no  application  to  modern 
cars,  and  a  passenger  who  is  approaching 
his  destination  when  the  station  is  announc- 
ed may  leave  his  seat,  preparatory  to  his 
departure,  and  enter  the  vestibule,  and  if 
the  door  thereof  has  been  carelessly  left 
open,  and  by  a  sudden  Jerk  of  the  car  he  is 
thrown  therefrom,  the  question  of  bis  neg- 
ligence is  properly  submitted  to  the  Jury. 
Kearney  v.  Oregon  R.  &  N.  Co.,  69  Or.  12, 
112  Pac.  1083,  115  Pac.  593. 

In  Young  V.  Boston  &  N.  St  By.  <3o.,  213 
Masa  267,  100  N.  S).  541,  50  L.  B.  A.  (N.  S.) 
450,  Ann.  Cas.  1914A,  635,  the  testimony  tend- 
ed to  show  that  as  a  car  on  which  the  plain- 
tiff was  a  passenger  approached  his  Jour- 
ney's end,  he  signaled  the  conductor  to  stop, 
and,  while  the  car  was  moving  at  a  high 
rate  of  speed,  he  left  his  seat  and  proceed- 
ed to  the  door,  holding  on  to  the  side  of 
that  opening ;  that  as  the  car  passed  over  a 
switch  at  an  unusual  speed  it  gave  a  sud- 
den Jerk,  wrenching  his  grasp  from  the  door, 
throwing  him  to  the  vestibule  floor,  and  in- 
juring him.  The  court,  considering  this  tes- 
timony, held  that  he  was  not  guilty  of  neg- 
ligence as  a  matter  of  law;  that  there  was 
evidence  of  careless  management  of  the  car 
on  the  part  of  the  defendant's  servants ;  and 
that  the  question  of  the  plaintiff's  due  care 
was  for  the  Jury.  The  evidence  in  that  case 
so  nearly  coincides  in  many  particulars  with 
the  testimony  given  by  the  plaintUTs  wit- 
nesses herein  that  we  conclude  no  error  was 
committed  in  denying  the  motion  for  a  Judg- 
ment of  nonsuit 
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Exceptions  bavlng  been  taken  to  the 
court's  refusal  to  give  requested  Instruct 
tlons,  it  Is  contended  that  errors  were  com- 
mitted In  declining  to  charge  the  jury  as 
follows : 

"(1)  If  yoa  find  from  the  evidence  in  this  case 
that  while  one  of  the  street  cars  of  this  de- 
fendant was  being  operated  in  a  careful  and 
prudent  manner  on  and  around  the  curve  lead- 
ing from  Third  street  to  Grant  street,  and  as 
the  said  car  was  being  brought  to  a  stop  for 
the  purpose  of  permitting  such  passengera  as 
desired  to  alight  from  aaid  car,  but  before  the 
said  car  could  be  brought  to  a  stop  for  such 
purpose,  the  plaintiff,  in  attempting  to  alight 
from  said  car,  while  the  same  was  in  motion, 
so  carelessly,  recltlessly,  and  negligently  walked, 
stood,  or  conducted  herself  that  in  attempting 
to  alight  from  said  car  she  slipped  or  fell,  the 
plaintiff  is  guilty  of  negligence  and  cannot  re- 
cover, and  your  verdict  should  be  for  the  de- 
fendant. 

"(2)  If  yon  find  from  the  evidence  in  this  case 
that  the  plaintiff  voluntarily  placed  herself  in 
the  exit  door  of  the  street  car  and  voluntarily 
remained  in  that  position,  and  if  you  further 
find  that  there  was  sufficient  room  inside  the 
car  to  accommodate  the  plaintiff,  you  are  in- 
structed that  she  should  nave  remained  inside 
the  car,  and  that  by  voluntarily  remaining  in 
the  exit  door  she  assumed  the  risks  and  dan- 
gers incident  to  the  ordinary  movements  of  the 
car  in  the  operation  of  same,  and  therefore,  in 
that  event,  your  verdict  should  bt  for  the  de- 
fendant. 

"(3)  Tou  are  instructed  that  if  you  find  from 
the  evidence  that  the  servant  of  the  defendant 
in  charge  of  said  car,  to  wit,  the  conductor, 
had  no  notice  of  any  infirmity  of  the  plaintiff, 
or  in  the  exercise  of  reasonable  care  under  the 
circumstances  could  not  have  discovered  that 
plainti  t  was  other  than  a  reasonably  prudent 
and  careful  person,  then  the  defendant  did  not 
owe  the  plaintiff  the  duty  of  restraining  or  at- 
tempting to  restrain  her  from  standing  in  the 
exit  way  of  the  said  car." 

[2|  Considering  these  alleged  errors  In 
the  order  stated,  it  will  be  observed  from 
the  use  of  the  word  "while,"  as  first  employ- 
ed in  request  No.  1,  that  the  Instruction  de- 
sired to  be  given  seems  to  assume  as  true 
the  disputed  facts  that  the  car  was  being 
operated  in  a  careful  and  prudent  manner, 
etc.  The  Jury  were  not  thus  explicitly  to 
be  told  that  if  they  found  that  the  car  was 
so  run,  and  if  they  found  it  was  being 
brought  to  a  stop,  and  further  found  that 
under  these  circumstances  the  plaintiff  at- 
tempted to  alight  and  slipped  or  fell,  they 
should  conclude  she  was  guilty  of  negligence 
and  could  not  recover.  The  use  of  the  word 
to  which  attention  has  been  called  appears 
to  leave  a  doubt  as  to  the  finding  which 
should  have  been  made  as  a  basis  for  de- 
termining the  plaintiff's  conduct,  and  also 
seems  to  consider  as  true  the  controverted 
facts  referred  to.  A  court  cannot  assume  as 
established  facts  which  should  be  left  to 
the  jury.  Tamberg  v.  Watson,  13  Or.  11, 
4  Pac.  296;  Salomon  v.  Cress,  22  Or.  177, 
29  Paa  439;  Savage  ▼.  Savage,  36  Or.  268, 
59  Paa  461 ;  West  v.  McDonald,  67  Or.  551, 
136  Pac.  650.  No  error  was  committed  In 
declining  to  give  the  first  requested  instruc- 
tion. 

[31  In   the  second   requested   instruction. 


the  plaintiff's  right  to  enter  the  vestibule 
before  reaching  the  crossing  at  which  she 
ultimately  expected  to  alight  appears  to  be 
based  upon  a  finding  to  be  made  by  the  Jury 
that  there  was  not  at  that  time  room  inside 
the  car  to  accommodate  her.  The  rapid  - 
movement  of  street  cars  seem  to  require 
passengers  transported  thereby,  who  are  not 
physically  disabled,  without  unnecessary 
haste  to  be  ready  Immediately  to  leave  when 
the  car  is  halted  at  their  destination.  In 
order  that  he  may  do  so,  it  is  not  negligence 
per  se  for  a  passenger  to  vacate  bis  seat  as 
the  car  approaches  his  place  of  departure 
when  announced,  or  when  be  has  signaled 
for  the  car  to  be  stopped,  and  to  proceed  to- 
wards the  vestibule,  or  to  stand  there  in 
waiting  the  halting  of  the  car  for  him  to 
alight  Kearney  v.  Oregon  R.  &  N.  Co.,  59 
Or.  12,  112  Pac.  1083,  115  Pac.  593.  In  that 
case,  as  the  car  was  propelled  by  a  locomo- 
tive, the  doors  of  the  vestibule  were  expect- 
ed to  be  closed  at  all  times  except  when  the 
train  was  not  in  motion.  In  the  case  at  bar, 
as  stops  are  frequently  made  to  discharge 
passengers,  it  is  not  to  be  supposed  that  the 
exit  door  of  the  vestibule  would  remain 
closed  for  any  great  length  of  time.  But, 
however  this  may  be,  it  is  believed  that  no 
error  was  committed  in  refusing  to  give  the 
second  requested  tnstmction. 

[4]  In  the  third  requested  Instruction, 
there  was  no  averment  in  the  complaint,  nor 
did  the  court  charge,  that  it  was  incumbent 
upon  the  defendant's  agents  to  restrain  the 
plaintiff  from  standing  In-  the  exit  way  of 
the  car.  It  will  be  remembered  that  the 
plaintiff's  primary  pleading  alleged  that 
without  protecting  her  she  was  permitted  by 
the  defendant's  agent  to  stand  in  a  position 
where  she  was  liable  to  sustain  injury  In 
preparing  to  alight 

"The  carrier,"  says  a  text-writer,  "owes  to 
the  passenger  the  duty  of  protection  during 
transportation  in  order  that,  while  on  the  car- 
rier's premises  and  in  his  vehicle,  they  may 
enjoy  comfort,  peace,  and  safety.  This  duty  of 
care  involves  warning  of  danger  so  far  as  such 
warning  might  enable  the  passenger  to  protect 
himself  against  an  injury  which  might  be  an- 
ticipated in  the  exercise  of  a  high  degree  of 
care  and  foresight,  and  the  carrier  will  be  lia* 
ble  for  an  injury  which  might  have  been  avoid- 
ed if  due  warning  bad  been  given,  and  also  for 
injury  resulting  in  the  reasonable  efforts  of 
the  passenger  to  avoid  supposed  danger,  where 
the  warning  is  improperly  given."    6  Cyc.  600. 

The  averment  of  the  complahut  referred 
to,  as  we  understand  It,  undertook  an  ascer- 
tlon  of  the  rule  last  quoted,  and  the  alleg- 
ed protection  which  was  neglected  by  the  de- 
fendant's servant  related  to  the  failure  of 
the  conductor  to  warn  the  plaintiff  of  the 
danger  which  might  reasonably  have  been 
anticipated  from  passing  over  a  curve  in 
the  track  of  which  he  was  supposed  to  have 
had  knowledge.  That  part  of  the  initiatory 
pleading  under  consideration  related  to  such 
admonition,  and  not  to  any  physical  re- 
straint which  the  defendant's  servant  was 
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reqalred  to  exerdse.    No  error  was  commit- 
ted in  denying  the  third  request 

It   follows  that  the   Judgment  should  be 
affirmed,  and  -it  is  so  ordered. 

BURNETT,  McBRIDB,  and  BENSON,  JJ., 
concur. 


i'«  Or.  229) 

FISHER  y.  PORTLAND  RT..  LIGHT  & 

POWER  CO.  et  aL 

(Supreme  Court  of  Oregon.    Jan.  12,  1916.) 

DEATn  (S  88*)— DAMAGEa— Measube  or  Dam- 

AOEB. 

The  measure  of  recovery  for  deatli  under 
Employers'  Liability  Act  (Laws  1911,  p.  17) 
I  4,  giving  a  rigbt  oi  action  for  death  caused  by 
a  violation  of  the  act,  is  the  pecuniary  loss  sus- 
tained, and  the  jury  may  not  consider  as  ele- 
ment of  damages  deprivation  of  comfort,  soci- 
ety, support,  and  protection. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S  116 ;  Dec.  Dig.  $  88.»] 

In  Banc.  On  rehearing.  Judgment  revers- 
ed, and  cause  remanded  for  new  trlaL '  For 
former  opinion,  see  143  Pac.  992. 

R.  A.  Leiter,  of  Portland  (Griffith,  Leiter  & 
Allen  and  F.  J.  Lonergan,  all  of  Portland,  on 
the  brief),  for  appellant  M.  W.  Seitz,  of 
Portland,  and  E.  R.  Rlngo,  of  Salem  (Seltz  & 
Seitz  and  Graham,  Davis  &  Young,  all  of 
Portland,  on  the  brief) ,  for  respondent 

BENSON,  J.  There  are  a  great  many  as- 
signments of  error,  but  upon  the  rehearing 
only  two  were  seriously  pressed  for  the  con- 
sideration of  the  court: 

(1)  That  the  trial  court  erred  In  giving  in- 
struction Ma  11,  which  contains  the  follow- 
ing language: 

"But  you  may  consider  as  an  element  of  dam- 
age the  fact  that  be  is  deprived  of  the  comfort, 
the  society,  the  support,  and  of  the  protection 
of  his  father — those  are  elements  which  go  with 
the  pecuniary  damages  which  he  may  have  sua- 
tained." 

(2)  That  the  trial  court  erred  in  denying 
defendants'  motion  for  a  nonsuit 

In  considering  the  language  referred  to  in 
the  instruction  challenged.  It  is  not  necessary 
to  go  into  any  extended  discussion  of  the 
question  raised,  for  the  reason  that  a  recent 
case  decided  by  this  court  (McFarland  v.  Ore- 
gon Electric  BaUway  Co.,  138  Pac.  458)  has 
declared  what  we  believe  to  be  the  correct 
doctrine,  and  sustained  by  the  great  weight 
of  authority.  In  this  case  Justice  Moore,  in 
a  well-considered  and  exhaustive  opinion, 
concludes  the  matter  in  these  words: 

"Under  a  statute  like  section  4  of  the  Employ- 
ers' Liability  Act  of  Oregon  [Laws  1911,  p. 
16],  which  creates  a  new  cause  of  action,  and 
does  not  revive  a  rigbt,  the  rule  is  almost  uni- 
versal that  the  measure  of  the  recovery  in  case 
of  death  is  the  pecuniary  injury  sustained,  and 
that  loss  of  society  of  the  deceased  does  not  con- 
stitute an  element  of  the  dadages." 

(^nseqaently  the  instruction  as  given  was 
erroneous,  and  necessitates  a  reversal  of  the 
Judgment 


This  assignment  of  error  was  not  referred 
to  in  appellant's  original  brief,  and  was  not 
seriously  presented  to  the  court  until  raised 
upon  the  petition  for  rehearing.  It  may  also 
be  worthy  of  note  that  the  case  of  McFarland 
V.  Oregon  Electric  Railway  Company,  supra, 
was  not  decided  by  this  court  until  after  trial 
of  the  case  at  bar  in  the  lower  court 

Since  the  case  must  go  back  for  a  new 
trial,  because  of  the  error  already  discussed. 
It  is  unnecessary  to  consider  the  other  assign- 
ments of  error.  It  may  be  remarked,  bow- 
ever,  that  the  question  as  to  whether  or  not 
the  trial  court  should  have  granted  defend- 
ant's motion  for  a  nonsuit  is  a  close  one,  but 
as  this  is  a  matter  that  goes  to  the  sufficiency 
of  the  evidence,  we  are  not  prepared  to  say 
that  upon  another  trial  the  evidence  would  be 
equally  uncertain. 

The  Judgment  shotild  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 


(74  Or.  268) 
STATE  ex  reL  WEST,  Governor,  et  aL  r.  ' 

KAY,  State  Treasurer. 
(Supreme  Court  of  Oregon.    Jan.  12,  1915.) 

1.  MANDAitus  (S  154*)— Petition— IdFOBMAi,- 
ITY — Waives. 

Failure  of  the  county  attorney  to  sign  in 
bis  official  capacity  the  petition  filed  by  him  in 
mandamus  proceedings  instituted  under  in- 
structions fom  the  state  land  board  was  a  mere 
informality,  which,  under  the  express  provisions 
of  L.  O.  L.  i  72,  was  waived  when  defendant 
answered  to  the  merits. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  II  296-^16;   Dec  Dig.  |  154.*} 

2.  MANDAinjs  (I  147*)  —  Whec*  Allowed  — 
Pabtt  is  Intebest— State  Officbbs. 

Under  L.  O.  L.  |  614,  providing  that  the 
writ  of  mandamus  shall  be  allowed  on  the  peti- 
tion of  the  party  beneficially  interested,  man- 
damus proceedings  may  be  instituted  by  tS6 
state,  on  the  relation  of  the  Governor  and  Sec- 
retary of  State,  who  constitute  a  majurity  of 
the  members  of  the  state  land  board,  to  compel 
the  State  Treasurer  to  surrender  to  such  board 
funds  and  records  to  which  it  may  be  entitled; 
the  people  of  the  state  in  their  collective  ca- 
pacity constituting  the  real  party  in  interest. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
C^t  Dig.  I  288;  Dec.  Dig.  |  147.*] 

3.  States  (|  68*)  — Funds  acxd  Recobds  — 
RioHT  TO  CusTOOT— State  Lard  BoAJti>— 
State  Tbbabubeb. 

Under  Laws  1855-56,  p.  70,  ||  8,  9,  10, 
giving  the  territorial  treasurer  control  of  school 
funds,  which  statute  was  continued  in  force  by 
C!onst  art.  18,  |  7,  until  altered  or  reQealed, 
and  in  view  of  the  fact  that  such  statute  was 
not  annulled  by  Const  art.  8,  |  5,  prescribing 
the  powers  and  duties  of  the  commissioners  for 
the  sale  of  school  and  University  lands  and  in- 
vestment of  the  proceeds,  and  has  not  been 
changed  by  the  subsequent  legislation  relative 
to  the  state  land  board  (L.  O.  L.  i||  3882,  3883, 
3886;  B.  &  C.  Comp.  |  3296;  Laws  1913,  p. 
499),  or  the  provisions  relative  to  the  powers 
and  duties  of  the  State  Treasurer  (CJonst.  art. 
6,  I  4;  L.  O.  L.  II  2636-2638,  2654.  2658),  the 
right  to  custody  of  notes  and  mortgages  taken 
by  the  state  land  board  on  loans  of  the  common 
or  irreducible  school  fund,  university  fund,  and 
Agricultural  College  fund  of  the  state,  and  the 
records,  books,  and  papers  used  in  connection 
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therewith,   is   vested   in    the    State   Treasurer, 
rather  than  in  the  state  land  board. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  i  70;   Dec.  Dig.  {  68.*] 

4.  Mandamus  (i  73*)  — Rioht  to  Reubdt  — 
Perfobmance  of  Official  Dnnr. 

While,  UDder  the  express  provisions  of  L. 
O.  L.  I  613,  a  writ  of  mandamus  may  issue  to 
compel  the  State  Treasurer  to  perform  an  act 
which  the  law  specificaily  enjoins,  it  will  not 
issue,  unless  the  duty  sought  to  be  enforced  is 
legally  defined. 

[Ed.  Mote.— For  other  cases,  see  Mandamus. 
Cent.  Dig.  H  115,  136,  144-149;  Dec.  Dig.  | 
73.»1 

In  Banc.  Appeal  from  Circuit  Court,  Marl- 
on County;    William  Galloway,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Oswald  West,  Governor,  and  another,  against 
T.  B.  Kay,  State  Treasurer.  Peremptory 
writ  Issued,  and  defendant  appeals.  Revers- 
ed, and  writ  dismissed. 

Tbis  Is  a  proceeding  in  mandamus  to  com- 
pel the  defendant,  T.  B.  Kay,  State  Treas- 
urer, to  surrender  to  the  clerk  of  the  state 
land  board  the  notes  and  mortgages  taken 
by  the  board  upon  loans  of  the  common  or 
irreducible  school  fund.  University  fund,  and 
Agricultural  College  fund  of  the  state,  ag- 
gregating $5,092,758.71,  and  the  records, 
books,  and  papers  used  In  connection  there- 
with. The  circuit  court  granted  a  peremptory 
writ  of  mandamus  as  petitioned  for,  and  the 
defendant  appeals. 

The  action  Is  brought  upon  the  relation  of 
Oswald  West,  Governor,  and  Ben  W.  Olcott, 
Secretary  of  State.  The  alternative  writ 
shows,  in  substance,  that  the  relators  are 
the  Governor  and  Secretary  of  State,  respec- 
tively, of  the  state  of  Oregon,  and  are  citr 
izens  and  taxpayers  thereof;  that  the  de- 
fendant Is  the  State  Treasurer,  and  that 
the  relators  and  the  defendant  comprise 
the  state  land  board,  of  which  G.  G.  Brown 
is  clerk;  that  the  state  land  board  has  loaned 
from  the  common  or  Irreducible  school  fund. 
University  fund,  and  Agricultural  College 
fund  of  the  state.  In  various  amounts,  the 
total  sum  of  $5,992,758.71,  which  loans  are 
evidenced  by  the  promissory  notes  of  the  re- 
spective borrowers,  aggregating  approximate- 
ly 8,000  in  number,  payable  to  said  board,  and 
are  secured  by  mortgages  on  Oregon  real  es- 
tate; that  said  notes  are  not  due;  that  at 
a  regular  meeting  of  the  board  held  at  the 
.  capltol  November  13,  1913,  the  board  directed 
the  defendant  to  deliver  the  notes  and  mort- 
gages, and  all  records,  books,  and  papers  used 
in  connection  therewith  and  belonging  to  the 
board,  to  G.  G.  Brown,  clerk;  that  on  that 
date,  and  at  all  times  since,  defendant  has 
had  said  notes,  mortgages,  records,  books,  and 
papers  in  his  possession  In  Marion  county. 
Or.;  that  said  clerk,  acting  for  himself  and 
on  behalf  of  the  board,  made  due  demand  of 
the  defendant  for  possession  of  the  above- 
mentioned  instrumenta  and  papers,  and  Is  en- 
titled to  the  immediate  possession  thereof, 


bat  that  the  defendant  refused  to  comply 
with  such  demand. 

The  defendant  first  moved  to  dismiss  the 
writ  for  the  reasons:  (1)  That  the  same 
shows  on  ite  face  that  tbe  state  of  Oregon 
has  no  Interest  In  the  result;  (2)  that  the  writ 
falls  to  show  that  the  relators  hare  any  right 
to  prosecute  the  action  In  the  name  of  the- 
state  of  Oregon.  The  motion  being  overruled, 
the  defendant  demurred  upon  the  grounds: 
(1)  That  the  plaintiff  has  no  legal  capacity 
to  sue;  (2)  that  there  Is  a  defect  of  the  par- 
ties plaintiff ;  (3)  that  the  complaint  does  not 
state  facta  sufficient  to  constitute  a  cause  of 
action;  and  (4)  that  the  court  has  no  Jorls- 
diction  of  the  subject-matter.  The  trial  coort 
overruled  the  demurrer.  The  defendant  an- 
swered, admitting.  In  effect,  the  material  al- 
legations contained  in  the  alternative  writ, 
and  alleging  that  the  defendant  has  the  pos- 
session of  the  notes,  mortgages,  and  records, 
as  such  treasurer  and  member  of  the  state 
land  board  In  bis  official  capacity  only,  in  the- 
performance  of  his  duties  as  required  by  law. 
The  defendant  further  alleges  that  for  more 
than  30  years  last  past  the  respective  State- 
Treasurers  of  the  state  have  bad  the  actual 
possession  of  the  notes  and  securities  men- 
tioned In  the  writ,  and  that  such  has  become- 
and  is  the  actual  custom  of  the  administra- 
tion, care,  and  possession  of  the  same;  that 
the  Treasurer  holds  them  subject  to  the  or- 
der of  the  state  land  board  In  relation  to- 
loaning  the  moneys,  collecting  the  Interest 
on  the  notes,  paying  out  all  moneys  and  in- 
terest received  on  the  notes  and  securities 
and  loaning  the  principal  sum  as  directed  by 
the  board;  that  the  various  Legislatures  of 
the  state  during  the  last  30  years,  and  prior 
thereto,  have  appropriated  money  at  differ- 
ent times  for  the  purpose  of  employing  addi- 
tional help  in  the  State  Treasurer's  office  to- 
collect  interest  on  the  securities;  that  it 
would  entail  an  expense  of  about  $2,000 
to  change  the  custom  and  make  the  proposed 
transfer;  that  the  State  Treasurer  Is  under 
$350,000  bonds  to  protect  the  state  against 
loss  of  any  such  funds,  interest,  or  securities. 

A.  M.  Crawford,  Atty.  Gen.,  and  James  W. 
Crawford,  Asst  Atty.  Gen.,  for  appellant.  B. 
R.  Rlngo,  Dlst  Atty.,  and  I.  H.  Van  Winkle,, 
both  of  Salem,  for  respondents. 

BEAN,  J.  (after  stating  the  facte  as  above>. 
[1,  2]  The  first  point  made  by  the  defendant 
is  that  the  alternative  writ  of  mandamus 
shows  on  Its  face  that  the  state  of  Oregon 
has  no  interest  In  the  result  of  this  actlonj. 
and  that  the  relators  have  no  right  to  pros- 
ecute the  action  in  the  name  of  the  state.  At 
a  meeting  of  the  state  land  board  on  Novem- 
ber 13,  1913,  two  of  the  relators,  being  a  ma- 
jority of  the  members  of  the  state  land  board,, 
passed  an  order  directing  that  the  Treasurer 
deliver  to  G.  G.  Brown,  clerk  of  the  board. 
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the  se<niritles  mentioned.  It  was  onanimons- 
If  instructed  by  the  board  that  the  district 
attorney  bring  proceedings  to  enforce  the  or- 
der. Pursuant  to  this  request,  the  district 
attorney  for  Marlon  county  instituted  these 
proceedings.  The  petition,  however,  is  not 
signed  by  blm  in  bis  official  capacity.  This, 
however,  we  consider  as  an  informality  wtiich 
was  waived.  In  view  of  the  fact  that  defend- 
ant answered  to  the  merits.  Section  72,  L. 
O.  L.;  State  t.  Cbadwick,  10  Or.  423;  Bu- 
tenlc  T.  Hamakar,  40  Or.  444,  454,  67  Pac. 
196.  This  leaves  the  question  as  to  the  suffi- 
ciency of  facts  to  constitute  a  cause  of  ac- 
tion and  the  Jurisdiction  of  the  court  Wheth- 
er Uie  law  directs  the  action  sought  by  the 
writ  is  the  real  question,  it  must  be  conced- 
ed that  this  Is  a  public  matter;  that  the  state 
is  vitally  interested  in  the  proper  and  legal 
transaction  of  all  the  business  relating  to 
the  Irreducible  school  fund  and  other  funds 
referred  to  which  are  held  by  the  state  for  a 
most  beneficent  purpose,  and  which  should 
be  sacredly  guarded  and  cared  for.  In  order 
that  no  danger  of  loss  or  Impairment  of  said 
funds  should  be  suffered  to  exist,  no  legal 
questions  arising  In  regard  thereto  should  be 
lightly  brushed  aside. 

Section  614,  L.  O.  L.,  provides  that  the  writ 
should  be  allowed  upon  petition  of  the  party 
beneficially  Interested.  See  State  ex  rel.  v. 
Ware,  13  Or.  380,  383,  10  Pac.  885 ;  State  ex 
leL  V.  Grace,  20  Or.  154, 157,  25  Pac.  382,  383; 
State  ex  rel.  v.  Lord,  28  Or.  498,  43  Pac.  471, 
31  L.  R.  A.  473;  High  on  Ex.  Remedies  (3d 
Ed.)  §  431.  In  State  v.  Grace,  supra.  It  was 
remarked  by  this  court: 

"While  the  authorities  indicate  some  diversity 
of  judicial  opinion  upon  the  question  whether 
private  persons  can  sue  out  the  writ  to  enforce 
the  performance  of  a  public  duty,  unless  its 
neglect  entails  some  special  injury  or  affects 
some  particular  interest,  the  decided  prepoinler- 
anee  of  American  authority.  Mr.  Justice  Miller 
thinks,  is  'in  favor  of  the  doctrine  that  a  private 
person  may  move  for  a  mandamus  to  enforce  a 
public  duty  not  due  to  the  government  as  such 
without  the  intervention  of  the  government  law 
officers.*  •  •  •  Hence,  as  the  question  at  bar 
IS  one  of  public  right,  and  the  object  of  the  man- 
damus is  to  enforce  the  performance  of  a  public 
duty,  the  people  being  regarded  as  the  real  par- 
ties in  interest,  it  is  not  necessary  that  the  re- 
lators should  show  any  special  interest  or  par- 
ticular right  to  be  affected  by  the  result." 

In  the  case  under  consideration  all  the  peo- 
ple of  the  state,  In  their  collective  capacity, 
constitute  the  real  party  in  interest.  The  re- 
lators and  the  defendant  are  officers  of  the 
state,  and  In  the  inception  of  the  controversy 
all  apparently  sought  the  aid  of  the  court 
It  therefore  becomes  our  duty  to  search  the 
law  to  ascertain,  If  we  can,  who  is  the  legal 
custodian  of  the  securities  named. 

01  The  first  stone  in  the  legal  stmctore 
which  it  becomes  necessary  to  examine  Is 
article  8,  |  6,  of  the  Constitution  of  the 
state,  which  provides  that  the  powers  and 
dutieci  of  the  board  of  commissioners  for  the 
sale  of  school  and  University  lands  and  the 
Investment  of  the  funds  arising  therefrom 


shall  be  such  as  prescribed  by  law.  Section 
3882,  L.  O.  L.,  enacto  in  part  that  "the  Gov- 
ernor, Secretary  of  State,  and  State  Treas- 
urer are  hereby  made  a  board  of  commis- 
sioners for  the  sale  of  state  lands,  and  for 
the  investment  of  the  funds  arising  there- 
from, and  shall  be  styled  the  'State  Land 
Board.'"  By  section  3883,  L.  O.  L.,  it  is 
provided  that  the  state  land  board  shall  have 
power  to  appoint  a  clerk,  who  shall  be  known 
as  the  clerk  of  the  state  land  board  and  keep 
his  office  in  the  state  house.  The  section  au- 
thorizes him  to  take  and  certify  the  proof 
and  acknowledgment  of  a  conveyance  of  real 
property,  or  any  other  written  instrument 
keep  the  records,  files,  and  other  papers  per- 
taining to  his  office,  attend  all  the  meetings 
of  the  board,  keep  a  record  of  the  transac- 
tions, administer  oaths,  receive  and  file  ap- 
plications for  the  purchase  of  lands  or  loans 
of  money,  receive  and  file  communications 
addressed  to  the  board,  conduct  correspond-  _ 
ence  required  by  the  board,  and  "receive,  re- ' 
ceipt  for,  and  make  immediate  payment  to 
the  State  Treasurer  of  all  moneys  received 
for  the  sale  of  lands,  taking  his  receipt  there- 
for, specifying  the  particular  fund  to  which 
such  moneys  belong,  and  whether  received  as 
principal  or  interest,  and  to  perform  such 
other  duties  and  acta  as  the  board  may  di- 
rect" 

Section  3886,  L.  O.  L.,  authorizes  the  state 
land  board  to  make  rules  and  regulations  for 
the  proper  conduct  of  ita  business  in  conform- 
ity with  the  law.  Therefore  the  efficiency  of 
the  order  passed  by  the  board  depends  up- 
on whether  or  not  it  is  in  harmony  with  the 
statute  or  repugnant  thereto.  By  an  act 
passed  In  1880  (Gen.  Laws  1880,  p.  11),  in  ad- 
dition to  the  other  duties  enumerated,  the 
clerk  of  the  board  of  commissioners,  as  they 
were  then  styled,  was  to  "receive,  receipt  for, 
and  make  immediate  payment  to  the  State 
Treasurer  of  all  moneys  of  the  state  for  the 
sale  of  lands  (or  payable  to  the  board  on  any 
of  the  loans  authorized  by  this  act)."  The 
clause  Inclosed  in  parenthesis  remained  in 
this  statute  until  the  act  of  1907  (Laws  1907, 
p.  208),  when  It  was  eliminated.  It  also  ap- 
pears in  the  act  of  1899  (B.  &  G.  §  3296). 

The  powers  and  duties  of  the  State  Treas- 
urer who  Is  ex  officio  a  member  of  the  state 
land  board  are  such  as  may  be  prescribed  by 
law:  Section  4  of  article  6  of  the  Constitu- 
tion. Section  2636,'  L.  O.  L.,  provides  that 
the  State  Treasurer  shall  keep  his  office  at 
the  seat  of  government,  shall  receive  and 
have  charge  of  all  moneys  received  and 
paid  into  the  state  treasury,  and  shall  pay 
out  the  same  as  directed  by  law.  Section 
2637  specifies  that  the  State  Treasurer  shall 
give  a  bond  to  the  state  In  the  sum  of  $50,000, 
condilloned,  among  other  things,  that  he 
will  deliver  over  to  his  successor  in  office, 
or  to  any  other  person  authorized  by  law  to 
receive  the  same^  all  moneys,  books,  papers, 
records,  and  other  articles  and  effecte  be- 
longing to  his  office.    Section  2658,  L.  O.  L.. 
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makes  provlBlons  for  an  additional  bond  to 
be  given  by  the  State  Treasurer.  Section 
2688  enumerates  the  general  duties  of  the 
treasurer.  They  are,  in  effect,  to  keep  the 
accounts  of  all  moneys;  to  pay  on  demand 
out  of  the  state  treasury  all  sums  authorized 
by  law,  etc. ;  to  pay  all  warrants  drawn  on 
the  treasury,  etc.;  to  give  receipts  for  all 
moneys  paid  to  him,  etc. ;  to  permit  all  books, 
papers,  and  transactions  of  his  office  to  be 
open  at  all  times  to  the  Inspection  of  the 
Goyemor,  Secretary  'of  State,  the  Legisla- 
ture, or  any  committee  of  either  branch  there- 
of, to  examine  the  same;  to  deliver  over  to 
his  successor  in  office  all  moneys,  books,  pa- 
pers, furniture,  and  other  effects  belonging 
to  or  preserved  in  his  oflice;  and  to  perform 
all  other  duties  Imposed  upon  him  by  law. 
Section  2864  directs,  among  .other  things, 
that: 

"Kothiug  in  this  act  shall  be  construed  to  de- 
prive the  state  land  board  of  the  power  to  in- 
'  vest  or  dispose  of  the  funds  derived  from  the 
sale  of  public  lauds  as  is  now  or  may  be  pro- 
vided by  law." 

By  the  Laws  of  1913,  c.  259,  p.  499,  the 
state  land  board  may  require  the  State 
Treasurer  to  deposit  In  quallQed  state  deposi- 
tories any  surplus  of  the  funds  referred  to, 
which  are  not  l6aned  or  invested  in  school 
district  bonds. 

By  an  act  of  the  territorial  Legislature 
passed  in  January,  1856  (Laws  of  Oregon 
1855-56,  p.  69),  it  was  provided  that  the  su- 
perintendent of  schools  of  each  county  should 
offer  for  sale  the  school  lands  in  his  respec- 
tive county.  Provision  was  made  for  the 
advertisement  of  sales,  price,  and  conditions 
of  payment,  to  wit,  one-fourth  of  the  pur- 
chase money  in  hand  and  the  remainder  to 
be  secured  by  a  note  of  the  purchaser  payable 
to  the  territorial  treasurer  for  the  use  of  the 
common  school  fund.  Section  8  is  as  fol- 
lows: 

"It  shall  be  the  duty  of  any  superintendent 
of  schools,  within  ten  dnys  after  receivine  any 
money,  notes,  or  securities  under  the  provisions 
of  this  act,  to  deposit  the  same  with  the  ter- 
ritorial treasurer  and  file  with  the  territorial 
auditor,  duplicate  receipts  of  aU  such  deposits." 

It  was  provided  by  section  9  of  the  act 
that  it  should  be  the  duty  of  the  territorial 
treasurer  to  loan  any  money  belonging  to 
the  common  school  fund  which  might  be  in 
the  territorial  treasury,  the  loans  to  be  se- 
cured by  a  mortgage  on  real  estate.  Sec- 
tion 10  authorized  the  superintendent  of  com- 
mon schools  of  the  respective  counties  to 
execute  and  deliver  deeds  of  conveyance  to 
purchasers  of  school  lands  when  thereto  en- 
titled. It  is  contended  by  counsel  for  plain- 
tiff that  this  territorial  statute  became  ob- 
solete ui»on  the  adoption  of  the  state  Con- 
stitution. However,  when  the  Constitution 
became  effective  February  14,  1859  (article 
18,  f  7),  all  territorial  laws  then  in  force 
and  consistent  therewith  were  by  virtue  of 
the  article  just  cited,  continued  in  force  un- 
til altered  or  repealed. 


It  may  therefore  be  stated  that,  beginning 
in  1856,  the  portion  of  the  duties  now  de- 
volving -upon  the  state  land  board  in  regard 
to  the  sale  of  school  lands  was  Imposed  up- 
on the  several  superintendents  of  schools  in 
their  respective  counties.  That  part  of  the 
dudes  of  the  board  relating  to  the  loaning 
of  the  school  funds  was  performed  by  the 
territorial  treasurer,  who  was  then  the  cus- 
todian of  the  notes  and  securities  pertaining 
to  the  school  funds.  This  is  practically  the 
only  statutory  signification  that  we  find 
relating  to  this  important  trust  Under  this 
law  the  ship  of  state  sailed  along  without 
encountering  any  reefS  or  shoals  of  litiga- 
tion In  regard  to  who  should  be  the  custo- 
dian of  these  securities  until  A.  D.  1914. 

We  have  referred  somewhat  at  length  to 
the  different  statutes  enacted  since  the  state 
was  admitted  Into  the  Union,  not  only  for  the 
purpose  of  ascertaining  what  the  enactments 
are  in  this  respect,  but  also  to  learn  wheth- 
er or  not  the  Legislature  has  seen  fit  to  an- 
'nnl  or  change  the  custom  relating  to  the 
care  and  custody  of  the  securities  mention- 
ed, which  came  Into  yogue  by  virtue  of  the 
territorial  law.  This  law  is  perfectly  con- 
sistent with  the  Constitution,  and,  with  the 
aid  of  the  learned  counsel  upon  both  sides, 
we  are  unable  to  find  that  it  has  ever  been 
altered  or  repealed  in  so  far  as  the  same  re- 
lates to  the  custody  of  the  notes  and  mort- 
gages referred  ta  By  virtue  of  the  Consti- 
tution it  is  therefore  in  full  force.  Runyan 
V.  Winstock,  55  Or.  202,  104  Pac  417,  105 
Pac.  895;  Stevens  ▼.  Myers,  62  Or.  372,  121 
Pac.  434,  126  Pac.  29.  It  is  important  to 
note  that  the  clause  in  the  act  of  1880  au- 
thorizing the  clerk  of  the  state  land  board  to 
receive  and  receipt  for  money  iKiyable  to 
the  board  upon  the  securities  in  question 
was  expressly  repealed  by  the  act  of  1907 
(Gen.  Ix  1907,  p.  208),  as  under  the  act  of 
1880  there  might  be  a  necessity  for  tlie  clerk 
of  the  board  to  have  the  custody  of  these 
documents  for  convenience  in  collecting  in- 
terest, etc.  The  strictly  official  duties  of 
the  State  Treasurer,  as  such  officer,  as  dis- 
tinguished from  his  duties  as  ex  officio  a 
member  of  the  state  land  board,  are  to  a 
certain  extent  blended  and  cannot  be  entire- 
ly separated.  In  the  absence  of  statutory 
authority  therefor,  the  State  Treasurer  can- 
not be  relieved  of  his  official  responsibility 
as  custodian  of  the  notes,  mortgages,  and 
records  described  in  the  writ  by  delivering 
the  same  into  the  custody  or  entire  control 
of  the  derk  of  the  board  or  any  other  officer. 
If  any  change  is  desired,  the  Legislature  is 
now  in  session,  and  can  provide  therefor,  or 
remove  any  doubt  that  may  exist. 

No  question  relating  to  the  collection,  in- 
Testment,  or  paying  out  of  the  funds  or  any 
dealings  with  third  parties  who  are  not  of- 
ficers of  the  state  is  involved  in  this  proceed- 
ing. Neither  is  there  any  complaint  as  to 
any  representative  of  the  state  being  denied 
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access  to  tbe  secnrltles  and  records  InvolTed. 

[4]  In  order  to  promote  Justice,  the  writ 
of  mandamus  may  properly  Issue  to  compel 
tbe  State  Treasurer  or  otber  officer  to  per- 
form an  act  wMch  the  law  specially  enjoins, 
but  tbe  writ  will  not  lie  unless  the  duty 
sougbt  to  be  enforced  Is  legally  defined.  L. 
O.  li.  S  618.  Ball  y.  Lapplus,  3  Ov.  56 ;  Mack- 
In  V.  PorUand  Gas  Co.,  38  Or.  120,  61  Pac 
134,  62  Pac.  20,  49  Ia.  B.  A.  696;  McQee  ▼. 
Beckley.  54  Or.  253 ,  102  Pac.  303,  103  Pac. 
61 ;  First  Nat.  Bank  of  Topeka  v.  Heflebow- 
er,  58  Kan.  792,  51  Pac.  226;  26  Cyc.  051, 
234. 

Tbe  lower  court  erred  in  granttnc  the  per- 
emptory writ,  and  tbe  Judgment  is  reyersed, 
and  the  writ  dismissed. 


a«  Or.  27») 

PEACOCK  T.  KIRKLAND  et  aL 

(Supreme  Court  of  Oregon.    Jan.  12,  1915.) 

1.  PUNCIPAI.   AHD    SUBETT    (S    68*)— OBLIOA- 
TIOM  OF  SUBETT— COMBTBUCTIOH. 

The  obligation  o{  a  surety  cannot  be  en- 
larged beyond  the  terms  of  his  undertaking. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  U  108-UO,  112;  Dec.  Dig. 
|66.»] 

2.  Replevin    (i    119*)  —  Ukdbbtakinq    o» 

PlaI  NTIFP  —  LlABILITT  —  STATtTIOBY  PBOVI- 
SIONS. 

L.  O.  L.  S  286,  requiring  plaintiff  in  claim 
and  delivery  to  give  an  undertaking  conditioned 
"for  the  prosecution  of  the  action,"  and  for 
return  of  the  property,  etc.,  merely  requires 
plaintiff  to  prosecute  tbe  action  in  good  faith 
without  unnecessary  delay,  and  failure  to  pros- 
ecute tbe  action  to  effect  is  not  a  breach  of  the 
andertaking. 

[Ed.    Note.— For   otber   cases,   see   Replerin, 
Cent.  Dig.  H  470-478;    Dec.  Dig.  §  119.*] 
8.  Pbincipai.  awd  Stjbett  (|  145*)— Fobmkb 

Adjudication— QUBSTIONB  Concluded. 
A  judgment  on  the  merits  dismissing  an  ac- 
tion in  claim  and  delivery  and  for  defendant 
for  costs  and  disbursements  conclusively  deter- 
mines the  rights  of  the  parties  on  the  merits, 
in  view  of  L.  O.  L.  {{  163,  198,  permitting  the 
parties  to  settle  the  status  of  tbe  property,  and 
oars  an  action  on  plaintiff's  undertaldng  except 
for  costs  and  disbursements. 

(Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  H  897-^1;  Dec.  Dig.  S 
145.»] 

4.  JtroOUBNT  (I  683*)— CONOX.VBIVBNXa»— Pab- 

TIES  CONCLDDED — ASSIGNEES. 

Under  L.  O.  L.  f  756,  making  «  Judgment 
conclusive  between  tbe  parties  and  their  repre- 
sentatives and  successors  in  interest  by  title 
subsequent  to  the  commencement  of  the  suit, 
a  judgment  is  as  conclusive  on  an  assignee 
thereof  as  on  tbe  assignor. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1206;    Dec.  Dig.  |  683.»] 

6.  Rkplbvin  (§  105*)— Judgment— Retubn  of 

PbOPEBTT   —  AXTfcRNATIVK     JUDOMENT    FOB 

Value. 

Under  L.  O.  Ia  i|  153,  198,  authorizing  as- 
sessment of  the  value  of  the  property  in  contro- 
versy in  an  action  for  the  recovery  thereof,  and 
declaring  that,  where  the  property  has  been  de- 
livered to  plaintiff  and  defendant  claims  a  re- 
turn, a  judgment  for  defendant  may  be  for  a 
return  or  the  value  thereof,  in  case  a  return 
cannot  be  bad.  Judgment  for  return  is  an  essen- 


tial condition  precedent  for  an  alternative  Judg- 
ment for  value. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  U  412-416;    Dec.  Dig.  {  106.*] 

Department  1.  Appeal  from  Circuit  Court, 
Linn  County;    Wm.  Galloway,  Judge. 

Action  by  Ella  Peacock  against  John  B. 
Kirkland  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

The  plalntur  Issued  execution  on  a  Judg- 
ment in  her  favor  against  one  Albert  Pea- 
cock, and  placed  it  in  the  hands  of  tbe  sher- 
UT  of  Linn  county,  who  by  virtue  thereof 
levied  upon  and  took  into  his  possession  cer- 
tain chattels  as  the  property  of  the  defend- 
ant in  tbe  writ.  At  this  Juncture  tbe  defend- 
ant Kirkland  commenced  replevin  against 
the  sheriff  to  recover  the  property  and  gave 
an  undertaking  with  the  other  defendants 
here  as  sureties  in  double  the  value  of  the 
property  "for  the  prosecution  of  said  action 
and  for  the  return  of  said  property  to  the 
said  defendant,  if  return  thereof  be  adjudg- 
ed, and  for  tbe  payment  to  the  said  def«id- 
ant  of  such  sum  as  may  from  any  cause  be 
recovered  against  tbe  said  plaintiff."  In  pur- 
suance of  this  undertaking  and  the  statutory 
affidavit,  the  coroner  of  the  county  took  the 
chattels  from  tbe  possession  of  tbe  sheriff 
and  delivered  them  to  the  defendant  Kirk- 
land. Afterwards,  in  the  trial  of  the  replev- 
in action,  tbe  Jury  returned  a  verdict  as  fol- 
lows: 

"We,  the  Jury  impaneled  in  the  above-entitied 
case,  find  for  the  defendant." 

Upon  this  verdict  the  court  rendered  a 
Judgment  in  these  words: 

"It   is   therefore   ordered   by   tbe  court  that 

ElaintiflTs  complaint  herein  be  and  tbe  same  is 
ereby  dismissed,  and  that  tbe  defendant  recovel 
his  costs  and  disbnrsements  herein  taxed  at 
129.20." 

It  is  without  dispute  in  the  testimony  that 
the  defendant  Kirkland  before  tbe  commence- 
ment of  this  action  paid  the  costs  and  dls- 
buraemente  thus  taxed  in  the  Judgment,  al- 
though issue  is  Joined  In  tbe  pleadings  on 
that  subject  Tbe  breadi  of  the  undertaking 
is  thus  assigned  In  the  complaint: 

"That  the  action  wherein  John  B.  Kirkland 
was  plaintiff  and  D.  S.  Smith  was  defendant,  as 
hereinabove  alleged,  has  long  since  terminated, 
and  that  the  defendants  have  violated  said  un- 
dertaking in  this:  That  they  have  not  prosecuted 
said  action  according  to  the  provisions  of  said 
bond  and  have  failed  and  refused  to  return  said 
property  or  any  part  or  portion  thereof,  as  condi- 
tioned in  said  underteking  above  set  oat,  and 
have  failed  to  make  payment  for  the  value  of 
said  property  of  $640  or  any  portion  thereof, 
but  that  said  defendants  retain  possession  of 
said  property,  and  that  by  reason  thereof  there 
is  now  due  and  owine  and  unpaid  upon  said  un- 
dertaking the  sum  of  $640,  with  interest  there- 
on at  6  per  cent,  per  annum  from  tbe  7th  day 
of  November,  1010,  and  for  the  sum  of  $20.20 
costs,  with  interest  thereon  from  the  4th  day  of 
October,  1911,  no  part  of  which  has  been  paid." 
Alleging  an  assignment  to  herself  of  tbe 
undertaking    and    Judgment,    tbe    plaintiff 
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brings  tbls  action  and  demands  judgment  for 
$640,  as  the  value  of  tbe  property,  and  the 
further  sum  of  |29.20,  as  costs,  together  witb 
the  taxable  expenses  of  tbe  present  action. 
All  the  allegations  of  tbe  complaint,  except 
tbe  breach  assigned  and  the  transfer  of  the 
judgment  and  undertaking  to  tbe  plaintiff, 
are  admitted  by  the  answer.  That  pleading 
alleges  the  trial  of  the  replevin  action,  the 
verdict  of  the  jury  and  judgment  above  men- 
tioned, and  the  payment  to  the  clerk  of  the 
money  awarded  by  that  Judgment  The  de- 
fendants averred  that  they  duly  prosecuted 
the  action  to  final  determination  and  that 
otherwise  they  have  duly  performed  all  the 
conditions  of  said  undertaking  to  be  by  them 
performed.  The  plaintiff  traverses  all  the 
new  matter  In  the  answer.  All  the  facts 
thus  stated  appear  either  by  tbe  record  or 
by  unchallenged  testimony.  At  the  close  of 
plaintiff's  case  the  defendants  moved  for  a 
Judgment  of  nonsuit  in  their  favor,  which 
was  denied,  and  at  the  close  of  all  the  testi- 
mony asked  for  a  directed  verdict  in  their 
favor,  which  was  also  refused.  Under  In- 
structions to  which  defendants  excepted,  and 
which  are  hereinafter  set  out,  the  jury  re- 
turned a  verdict  for  the  plaintiff  for  $640. 
From  the  ensuing  judgment  the  defendants 
appeal. 

Gale  S.  Hill,  of  Albany  (Geo.  W.  Wright, 
of  Albany,  on  tbe  brief),  for  appellants.  J. 
K.  Weatberford,  of  Albany  (Weathei-ford  & 
Weatberford,  of  Albany,  on  the  brief),  for 
respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  well  settled  in  this  state 
that  the  obligation  of  a  surety  cannot  be  en- 
larged beyond  the  terms  of  bis  undertaking. 
The  anthoritles  are  collated  In  the  case  of 
Woodle  V.  SetOemyer,  141  Pac.  205,  by  Mr. 
Justice  Ramsey  in  the  latest  utterance  of 
this  court  upon  that  subject 

[2]  The  obligors  In  the  instrument  in  ques- 
tion pledged  themselves  for  the  performance 
of  three  things:  (1)  For  the  prosecution  of 
tbe  action ;  (2)  for  the  return  of  the  property 
to  tbe  defendant  in  replevin  if  return  should 
be  adjudged ;  and  (3)  for  tbe  payment  to  the 
defendant  of  such  sum  as  from  any  cause 
might  be  recovered  from  the  plaintiff  there. 
The  payment  of  the  money  unquestionably 
has  been  jwrformed.  The  action  was  prose- 
cuted to  a  final  determination.  Many  cases 
are  cited  by  the  plaintiff  holding  that  tbe 
prosecution  of  an  action  in  replevin  must 
be  to  a  successful  conclusion  on  the  part  of 
the  one  claiming  the  goods.  Without  excep- 
tion, however,  the  precedents  upon  which 
she  relies  are  those  arising  under  a  statute 
where  tbe  undertaking  must  be  given  to  pros- 
ecute with  effect.  Under  such  a  law  it  is 
manifest  that  if  the  plaintiff  fails  in  his  ac- 
tion for  claim  and  delivery  he  has  effected 
nothing.  In  other  words,  he  has  not  prose- 
cuted with  effect  Our  statute  Imposes  no 
such  condition.    It  merely  requires,  besides 


security  for  the  payment  of  the  money, 
judgment  that  tbe  undertaking  shall  be  "for 
tbe  prosecution  of  the  action,  for  tbe  return 
of  the  property  to  the  defendant.  If  return 
thereof  be  adjudged."  Ij.  O.  L.  J  286.  Our 
Code  goes  no  farther  than  to  require  the  re- 
plevin action  to  be  carried  on  in  good  faith 
on  the  merits  without  unnecessary  delay. 
[3]  It  Is  stated  in  section  163,  L.  O.  Ll: 
"In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  have  not  been 
delivered  to  tbe  plaintiff,  or  the  defendant  by 
his  answer  claim  a  return  thereof,  tbe  jury  shall 
assess  the  value  of  the  property,  if  their  verdict 
be  in  favor  of  tbe  plaintiff,  or  if  they  find  in 
favor  of  the  defendant,  and  that  he  is  entitled 
to  a  return  thereof,  and  may  at  tbe  same  time 
assess  the  damages,  if  any  are  claimed  in  tbe 
complaint  or  answer,  which  tbe  prevailing  party 
has  sustained  by  reason  of  the  detention  or  tak- 
ing and  withholding  such  property." 

Further,  In  section  198,  L.  O.  L.,  It  Is  de- 
clared that  In  such  actions — 
"if  tbe  property  have  been  delivered  to  the 
plaintiff,  and  the  defendant  claim  a  return  there- 
of, judgment  for  the  defendant  may  be  for  a 
return  of  tbe  property,  or  the  value  thereof,  in 
case  a  return  cannot  oe  had,  and  damages  for 
taking  and  withholding  the  same." 

In  passing,  we  note  that  the  pleadings  In 
this  action  do  not  disclose  whether  tbe  de- 
fendant in  the  replevin  action  claimed  a  re- 
turn of  tbe  property  or  not  Neither  Is  It 
directly  alleged  in  the  complaint  here  that 
the  execution  debtor  was  in  fact  the  owner 
of  the  property  in  question.  It  is  quite  pos- 
sible, under  these  circumstances,  that  a  judg- 
ment merely  for  tbe  defoidant  without  refer- 
ence to  the  return  of  tbe  property  would  be 
a  correct  determination  of  the  replevin  ac- 
tion. It  Is  not  necessarily  the  case  In  all 
such  litigation  that  the  property  taken  on  the 
writ  must  be  returned  to  the  defendant  It 
la  easy  to  conceive  of  a  case  where  a  plaintiff 
might  charge  a  defendant  with  the  detention 
of  property  and  even  take  possession  of  It 
under  a  writ,  when.  In  fact,  tbe  defendant 
had  never  had  custody  of  nor  any  claim  upon 
the  goods.  In  such  a  case  the  only  judgment 
that  could  be  rendered  would  be  one  simply 
for  the  defendant  with  costs  and  disburse- 
ments. There  is  nothing  in  the  complaint  li. 
this  action  to  distinguish  the  present  dispute 
from  one  similar  to  the  illustration  given. 

The  plaintiff  argues  that,  tbe  Judgment 
dismissing  the  action  having  been  entered, 
that  constituted  a  breach  of  tbe  undertaking; 
but  all  the  authorities  dted  for  her  on  this 
subject  are  where  the  replevin  action  was 
either  dismissed  on  the  motion  of  the  plaintiff 
or  by  the  court  for  want  of  prosecution.  In 
none  of  them  was  there  a  trial  on  the  merits 
of  the  action,  nor  did  the  case  go  to  the  ver- 
dict of  a  jury  in  any  instance. 

In  the  replevin  action  here  Involved  there 
was  an  importunity  offered  by  sections  153 
and  198,  L.  O.  L.,  to  settle  the  status  of  the 
property  and  the  amount  of  damages  to  be  as- 
sessed against  the  plaintiff  there  If  such  was 
the  right  adjudication  of  the  Issue.  The 
judgment  there  la  conclusive  of  the  rights 
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of  tbe  parties  on  the  merits  of  the  action, 
and  while  that  decision  stands  we  cannot  go 
behind  It  and  determine  questions  that 
should  have  been  litigated  In  that  action. 
Tbe  principle  Is  enunciated  by  Mr.  Justice 
Ramsey  In  Tuen  Suey  v.  Fleshman,  65  Or. 
C06,  615,  133  Paa  803,  806,  In  this  language: 
"A  judgment  or  a  decree  upon  the  merits  is  a 
bar  to  a  subsequent  action  or  suit  between  the 
same  parties,  upon  the  saine  claim  as  to  every 
matter  that  was,  or  might  have  tieen,  litigated" 
—citing  Ruclcman  v.  Union  lly.  Co.,  46  Or.  578, 
78  Pac  748,  60  L.  R.  A.  480;  White  v.  Ladd, 
41  Or.  324,  68  Pac.  739,  03  Am.  St  Rep.  732 ; 
BeUe  T.  Brown,  37  Or.  588.  61  Pac.  1024 :  Mor- 
rill v.  Morrill,  20  Or.  96,  25  Pac.  362,  11  L.  K. 
A.  155,  23  Am.  St.  Rep.  05. 

[4, 1]  By  force  of  section  756,  U  O.  L.,  the 
condoslveness  of  a  Judgment  operates  not 
only  npon  the  Immediate  parties,  but  also 
with  equal  sanction  upon  "their  representa- 
tlres  and  successors  In  Interest  by  tlUe  sub- 
sequent to  the  commencement  of  the  action." 
The  plaintiff  here  claiming  as  assignee  of  the 
Judgment  In  replevin  in  favor  of  the  then 
defendant  sheriff  stands  In  no  better  plight 
than  he  and  cannot  now  enlarge  that  Judg- 
ment beyond  its  terms.  The  demand  for  the 
value  of  the  property  cannot  be  visited  np<Mi 
these  obligors  because  tbere  was  no  judgment 
for  a  return  of  the  property.  Judgment  of 
return  Is  an  essential  statutory  condition 
precedent  for  tbe  alternative  judgment  for 
the  value  of  the  goods. 

The  defendants  requested  the  court  sub- 
Btantially  to  withdraw  from  the  Jury  any 
question  as  to  whether  or  not  tbe  bond  was 
compiled  with  In  the  prosecution  of  said  ac- 
tion and  the  return  of  tbe  property,  and  to 
charge  them  that  the  defendants  have  ful- 
filled the  bond  In  these  two  conditions;  but 
the  court  refused  tbe  request.  On  the  con- 
trary, the  Judge  Instructed  the  Jury  as  fol- 
lows: 

"The  term  'prosecution  of  tbe  action'  does 
not  mean  merely  a  bringing  the  rase  on  for 
trial ;  nor  does  it  mean  the  trial  of  the  cause. 
It  means,  gentiemen  of  the  jury,  a  prosecution 
with  effect,  a  successful  prosecution,  a  trial  of 
a  cause  wherein  the  person  bringing  the  action 
prevails..  And  if  yon  find  from  the  evidence  that 
defendant  herein,  John  E.  Kirkland,  did  not 
carry  bis  action  against  D.  S.  Smith  to  a  suc- 
cessful determination,  and  that  the  amount  of 
$640 'has  not  been  paid,  then  you  would  be  jus- 
tified in  finding  that  the  condition  of  this  bond 
In  this  particular  has  been  broken,  and  yon 
should  bring  in  a  verdict  for  plaintiff  in  the  sum 
of  $340. 

"Tbe  payment  of  the  judgment  of  costs  herein 
is  not  a  bar  to  this  action  to  recover  tbe  amount 
mentioned  in  the  bond.  The  Ixind  was  given  for 
three  purposes  at  least:  To  successfully  prose- 
cute tbe  action  brought  by  Kirkland  against 
Smith,  which  is  in  evidence  here  before  yoa ;  to 
redeliver  the  property  in  the  event  the  case  was 
decided  against  Kirkland ;  and  to  pay  the  costs 
that  were  adjudged  against  Kirkland.  The 
payment  of  tbe  costs  was  a  compliance  with 
that  term  of  the  bond,  but  was  not  a  compliance 
or  a  fulfillment  of  the  other  two  terms  of  the 
ondertaking." 

Tbere  has  naver  been  an  adjudication  for 
the  return  of  the  property.    The  defendants 


here  did  not  delay  tbe  prosecution  of  the 
action,  but  carried  It  to  final  Judgment  No 
situation  is  disclosed  by  the  case  which 
amounts  to  a  violation  of  their  undertaking. 
Tbe  following  precedents  Illustrate  the 
soundness  of  this  conclusion:  Howard  v. 
Wyatt,  145  Ky.  424,  140  S.  W.  655;  Daniels 
V.  Mansbrldge,  4  Ind.  Terr.  104,  69  S.  W.  815; 
Badlam  v.  Tucker,  18  Mass.  (1  Pick.)  284; 
Ihrlg  V.  Bussell,  68  Wash.  70,  122  Pac.  609; 
Citizens'  State  Bank  v.  Morse,  60  Kan.  626, 
67  Pac.  116;  Vallandlngham  t.  Ray,  128  Ky. 
506,  108  8.  W.  896;  Levris  t.  McNary,  88 
Or.  116,  62  Pac.  897. 

The  court  was  In  error  In  refusing  tbe  de- 
fendants' motion  for  a  nonsuit  and  for  tf 
directed  verdict,  as  well  as  in  giving  tbe 
instructions  mentioned  and  refusing  the  re- 
quest of  the  defendants.  For  these  reasons 
the  judgment  Is  reversed,  and  tbe  cause  re- 
manded to  the  circuit  court,  with  directions 
to  enter  a  judgment  dtmisslng  the  acticm. 

MOORB,  C.  J.,  and  McBBIDB  and  BBN- 
SON,  J  J.,  concur. 


(26  Colo.  A.  4es) 
SNIDER  et  aL  v.  OSTRANDBB.  (No.  4047.) 
(Court  of  Appeals  of  Colorado.    Jan.  11,  1915.) 

1.  Public  Lands  (§S  106,  127*)— Mistaki  in 
Patents— CoBRECnoN  by  Patentkk. 

Equity  at  the  instance  of  patentees  may 
correct  mistakes  in  patents  to  public  lands, 
whereby  land  has  been  given  one  claimant  which 
upon  unmistakable  facts  belonged  to  another, 
and  tbe  decision  of  the  Land  Office  is  not  con- 
clusive on  the  courts. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  U  104,  301.  802,  343;  Dec.  Dig.  « 
106.  127.*] 

2.  PtTBUo    Lands    (§    127*)— C!oBaBonoN   or 
MiBTAKx  IN  Patents— DicrBNBE  or  Liiuta- 

TI0N8. 

Tbe  defense  of  limitation  is  not  applicable 
to  a  suit  in  equity  brought  by  a  patentee  of 
public  land  against  other  patentees  to  correct 
mistakes  in  the  patents  issued  to  tbe  parties, 
whereby  one  claimant  was  given  land  clearly 
belonging   to  another. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  (  343;  Dec.  Dig.  §  127.«1 

3.  Public   Lands   (|    127»)— Patontb— Cob- 
BECTioN  or  Mistake  in   Patent— Rblibv 

AWABDED. 

In  a  suit  by  a  patentee  of  public  lands  to 
correct  mistakes  in  patents  whereby  bis  land 
was  given  to  another  patentee,  the  court  has 
no  power  to  decree  cancellation  of  the  patents, 
thoui^h  it  has  power  to  declare  the  legal  titie 
held  va  trust  for  the  person  entitled. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  S  343;  Dec.  Dig.  |  127.*] 

4.  Appeal  and  Error  ({  1178*)— Reuand  or 
Cadsb— Condition  or  Pleadings. 

Where  the  pleadings,  in  an  action  to  cor- 
rect mistakes  in  patents  for  public  lands,  are 
more  or  less  technical,  and  there  is  a  chance 
of  error,  and  judgment  on  the  pleadings  is 
partly  erroneous  tiecause  canceling  the  patents, 
the  cause  will  be  remanded,  with  instructions 
to  permit  amendments  and  determine  the  cause 
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on  eTidence,  tbonxh  the  pleadings  entitle  plain- 
tiff to  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gS  4604-1620;   Dec.  Dig.   t 

Error  to  District  Court,  Grand  County; 
Cbarles  McCail,  Judge. 

Suit  by  Josepli  N.  Ostrander  against  Ida 
M.  Snider  and  otliers.  From  a  Judgment  for 
complainant,  entered  on  tlie  pleadings,  de- 
fendants bring  error.  ReTersed  and  remand- 
ed, with  instructions. 

Geo.  B.  Campbell,  of  Denver,  for  plaintiffs 
In  error.  Howard  &  McCrillls,  of  Denrer, 
for  defendant  in  error. 

BELL,  J.  This  is  an  equitable  action 
brought  In  the  district  court  of  Grand  coun- 
ty In  the  nature  of  a  suit  to  quiet  the  title 
of  Joseph  N.  Ostrander,  defendant  in  error, 
plaintiff  below,  to  certain  lands  in  township 
1  N.,  range  76  W.,  6th  P.  M.,  in  said  county, 
Colo.  A  decree  was  rendered  and  entered  on 
the  facts  found  by  the  court  to  be  admitted 
in  the  pleadings,  or  is  what  is  generally  term- 
ed a  Judgment  on  the  pleadings. 

If  the  complaint  should  be  taken  as  con- 
fessed, it  would  seem  to  be  conceded  that 
Daniel  N.  Ostrander,  the  father  of  said  Jo- 
seph N.  Ostrander,  settled  upon  certain  lands 
In  the  township  aforesaid,  resided  and  made 
extensive  Improvements  thereon,  and  pur- 
chased the  same  under  the  pre-emption  laws 
of  the  United  States,  and  the  government  of 
the  United  States  endeavored  to  convey  the 
same  to  him  by  its  patent,  but  by  inadver- 
tence and  a  mutual  mistake  conveyed  to  him 
instead  other  lands  in  said  township,  which 
are  situated  about  one  mile  east  of  the  lands 
intended  to  be  patented ;  also  that  James  M. 
Spring,  by  his  administrator,  conveyed  to 
said  Daniel  N.  Ostrander  the  legal  title  to 
certain  other  lands  in  said  township,  which 
legal  title  was  conveyed  to  said  Spring  by 
the  government  of  the  United  States,  by  its 
patent  issued  therefor,  through  an  inadver- 
tence and  mutual  mistake;  that  said  Spring 
actually  settled  and  resided  upon,  improved, 
and  claimed  under  the  homestead  laws  of  the 
United  States  different  lands  in  said  town- 
ship from  those  patented  to  him,  in  which 
he  owned  the  equitable  title,  and  to  which  he 
sought  to  secure,  through  the  patent  Issued 
to  him,  the  legal  title  which  was  intended  to 
be  conveyed  by  his  administrator  to  said  Dan- 
iel K  Ostrander  as  aforesaid ;  and,  further, 
that  James  W.  Snider,  predecessor  in  interest 
of  the  plaintiffs  in  error,  defendants  below, 
settled  upon,  improved,  claimed,  and  pur- 
chased from  the  United  States  under  the  pre- 
emption laws,  still  other  lands  in  said  town- 
ship, and  attempted  to  obtain  the  legal  title 
thereto  from  the  government  of  the  United 
States,  and  the  government  intended  and  en- 
deavored to  convey  him  such  title  through  its 
patent,  but  by  inadvertence  and  mistake,  as 


aforesaid,  conveyed  Mm  the  premises  in  con- 
troversy herein,  which  are  situate  one  mile 
east  of  those  intended  to  be  patented  to  liim, 
and  which  were  settled  upon,  improved, 
claimed,  and  equitably  owned  by  said  Daniel 
N.  Ostrander  and  James  M.  Spring  at  the 
time  the  patent  therefor  was  issued  to  him. 

II]  The  contentions  of  the  plaintiffs  In  er- 
ror, heirs  at  law  of  said  James  W.  Snider,  ar« 
chiefly,  among  others,  that  the  government 
of  the  United  States,  and  not  the  defendant 
in  error,  is  the  proper  party  to  bring  a  suit 
for  the  cancellation  of  the  patent,  and  that 
the  findings  of  the  United  States  Land  Office 
that  Snider  had  occupied,  settled  upon,  and 
improved  the  land  described  in  his  patent  are 
res  adjudicata  and  binding  upon  the  parties 
and  the  court  We  have  examined  the  de- 
fenses set  up  by  the  plaintiffs  in  error  and 
find  'them  insufficient  to  defeat  the  equities 
set  forth  in  the  complaint  Their  contention 
that  the  findings  of  the  United  States  Land 
Office,  made  in  an  ex  parte  proceeding,  that 
James  W.  Snider  bad  occupied,  settled  upon, 
and  improved  the  land  described  in  his  patent 
are  res  adjudicata  and  binding  upon  the  par- 
ties and  the  court  is  untenable.  The  rule  con- 
tended  for  applies  to  error  of  Judgment  in 
contests  before  the  land  officers  where  the 
only  remedy  is  by  appeal  within  the  Land 
Department;  but  there  has  always  existed 
in  courts  of  equity  the  Jurisdiction  to  correct 
mistakes  where  lands  have  been  given  one 
claimant  which,  upon  unmistakable  facts,  be- 
long to  another.  Johnson  v.  Towsley,  13 
Wall.  72,  20  L.  Ed.  485;  Moore  v.  Robbina, 
96  U.  S.  630,  24  L.  Ed.  848;  Shepley  ▼.  Cowan. 
91  U.  S.  340,  23  L.  £d.  424. 

[2]  Plaintiffs  in  error  also  insist  that  the 
defense  of  the  statutes  of  limitation  was  set 
up  in  their  answer  and  not  replied  to,  and 
therefore  was  taken  as  confessed.  We  do  not 
think  that  the  statutes  pleaded  or  argued  by 
counsel  have  any  application  to  the  facts  in- 
volved  in  this  controversy. 

Again,  assuming  the  allegations  of  the  com- 
plaint to  be  true,  the  positions  urged  by  the 
plaintiffs  in  error  on  the  merits  of  the  con- 
troversy are  utterly  inequitable  and  founded 
upon  a  common  mistake  made  in  the  official 
survey  of  township  1  N.,  range  76  W.,  6th  P. 
M.,  by  which  a  strip  of  land  extending  the . 
entire  length  of  said  township  north  and 
south,  one  mile  in  width  at  the  north,  and 
running  to  a  point  at  the  south,  and  lying 
between  townships  1  N.,  ranges  76  and  77  W. 
of  the  6th  P.  M.,  was  left  unsurveyed,  and 
when  the  filings  by  the  settlers  hereinbefore 
mentioned  were  accepted,  no  recognition  of 
this  unsurveyed  strip  was  taken  by  the  land 
officers;  and,  by  reason  of  said  officials  ig- 
noring the  existence  of  said  triangular  strip, 
they  furnished  the  settlers  aforesaid  with 
descriptions  of  the  public  domain  quite  a 
mile  east  of  the  lands  respectively  settled 
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npon,  toiproved,  and  pnrcbased  by  them.  The 
defendant  In  error,  according  to  his  complaint, 
seeks  only  to  obtain  the  legal  title  to  lands 
possessed  and  equitably  owned  by  htm  and 
his  predecessors  In  Interest.  The  very  sug- 
gestion of  the  conditions  as  set  forth  in  the 
complaint,  if  true,  ought  to  satisfy  any  liti- 
gant that  he  or  she  could  have  no  standing 
on  the  merits  In  a  court  of  equity,  and  a 
common  duty  should  dictate  to  parties  so 
situated  that  they  lend  alt  voluntary  assist- 
ance oo  demand  to  correct  such  errors  as  are 
herein  complained  of  so  as  to  permit  each 
one  to  secure  a  patent  to  the  premises  ai>on 
which  his  settlement,  improvement,  and  resi- 
dence were  established;  to  accomplish  any 
other  result  would  be  a  flagrant  defeat  of  the 
cardinal  purposes  of  the  homestead  and  pre- 
emption laws  of  the  United  States,  which  are 
Intended  to  provide  160  acres  of  government 
domain  to  such  qnalifled  citizens  of  the  Unit- 
ed States  as  in  good  faith  settle  upon,  im- 
prove, and  occupy  the  same  as  permanent 
homes. 

[3]  The  facta  averred  in  the  complaint  are 
sufficient  to  entitle  the  defendant  in  error 
to  a  decree  quieting  his  title  to  the  premises 
in  dispute  and  to  Justify  the  court  In  declar- 
ing that  the  plaintiffs  in  error  hold  the  legal 
title  thereof  in  trust  for  the  defendant  in  er- 
ror, and  such  relief  ia  permissible  under  the 
general  prayer  of  the  complaint.  The  trial 
court  decreed  the  United  States  patent  to 
said  premises  canceled,  and  enjoined  the 
plaintiffs  In  error  from  thereafter  asserting 
any  rights  to  said  premises  thereunder.  We 
think  the  court  exceeded  its  powers  in  can- 
celing the  patent  under  the  conditions  at^ 
tending  this  controversy.  There  is  a  seem- 
ing conflict  of  authority  as  to  whether  the 
cancellation  of  a  patent  can  be  had  upon 
complaint  made  by  any  other  than  the  United 
States  government;  bat  there  seems  to  be 
no  doubt  as  to  the  right  of  the  courts,  in  con- 
tests between  private  citizens,  in  which  the 
United  States  has  no  Interest  or  has  parted 
with  ^e  legal  title  to  the  lands  in  dispute, 
to  declare  the  holder  of  sudi  title  a  trustee 
holding  the  same  for  the  use  and  benefit  of 
the  true  and  equitable  owner  of  the  lands  and 
require  a  transfer  of  such  title  In  the  man- 
ner approved  by  courts  of  equity,  and  we 
conclude  that  this  la  the  appropriate  remedy 
and  the  one  that  should  be  applied  in  this 
case,  if  the  facts  are  as  herein  stated.  26 
Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  397,  and 
note  7,  citing  many  cases;  Boggs  v.  Merced 
M.  Co.,  14  Gal.  363:  Gaines  et  al.  v.  Nichol- 
son et  al.,  9  How.  364,  13  L.  Bd.  172;  Steel 
▼.  St  Louis  M.  ft  R.  Co.,  106  U.  S.  447,  1  Sup. 
Ct  389,  27  L.  Ed.  226 ;  19  Am.  ft  Eng.  Encyc. 
of  r^tw  (1st  Ed.)  358,  and  notes  1  and  2,  cit- 
ing many  cases;  Johnson  v.  Towsley,  13  Wall. 
72,  20  L.  Ed.  485 ;  Moore  v.  Robblns,  96  U.  8. 
630,  24  li.  Ed.  848. 

[«]  In  Shwayder  v.  Clay,  24  Colo.  App.  8S9- 


340,  133  Pac.  420,  It  has  been  said  that  Judg- 
ments on  the  pleadings  should  be  restricted; 
and,  as  the  pleadings  in  this  case,  upon  which 
the  decree  was  rendered,  are  more  or  less 
complicated  and  burdened  with  technical  de-' 
scriptions  which  could  readily  admit  of  error 
and  mistake,  such  as  is  herein  complained  of, 
and  thereby  result  to  the  injury  of  either  or 
both  of  the  parties,  therefore,  to  avoid  any 
such  error  or  injury  that  may  result  there- 
from, it  la  hereby  ordered  and  directed  that 
the  decree  be  reversed,  and  the  case  remand- 
ed, with  instructions  to  the  trial  court  to  per- 
mit the  parties  to  amend  their  pleadings  as 
they  may  be  advised,  and  to  determine  the 
cause  upon  such  proper  evidence  as  may  be 
tendered  and  in  conformity  with  the  ooncln- 
slons  of  law  herein  expressed. 
Reversed  and  remanded,  with  instructions. 


(26  CDlo.  A.  464) 

ELLIS  V.  GIBBONS  et  al.    (No.  3889.) 
(Court  of  Appeals  of  Colorado.    Jan.  11,  1915.) 

1.  ApPBAL  and  EBBOB  (I  80*)— QCKSTIONS  Rb- 
VIEWABLK— OBDEB    QUASHINO     LEVT    UN  DEB 

Execution— Rbviiw  by  Wbit  or  Ebbob— 

"JUDOMKNT." 

Under  Mills'  Ann.  Code,  |  141,  providing 
that  writs  of  error  ma^r  be  prosecuted  from  any 
final  judgment  in  ^arDishment  proceedings,  and 
section  406  providing  that  writs  of  error  shall 
lie  to  ever;  final  judgment  of  any  court  of  rec- 
ord, and  section  221  defining  a  "judgment"  a* 
the  final  determination  of  the  rights  of  the  par- 
ties, en  order  qnashinp;  a  levy  under  execution 
on  stock  of  a  corporation  pledged  by  the  execu- 
tion debtor  to  a  creditor,  and  subsequently  sold 
by  the  debtor  to  a  third  person,  who  joined  in 
the  motion  to  quash,  has  the  force  and  effect  of 
a  final  Judgment  because  finally  disposing  of  the 
questions  of  the  lien  of  the  execution  acquired 
or  preserved  by  the  levy,  and  whether  the  inter- 
est of  the  execution  debtor  in  the  stock  wa; 
subject  to  levy  and  sale  under  execution,  though 
the  proceeding  should  have  been  in  equity,  es- 
pecially where  the  judgment  operated  to  dis- 
charge the  corporation  and  the  pledgee  sam- 
mooed  as  garnishees  incident  to  the  levy  on  the 
stock. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${!  429.  4.S2,  433,  450,  456^ 
467,  494-509 ;   Dec.  Dig.  {  80.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judgment] 

2.  Appeal  and  Ebbob  (J  5*)— Rioht  or  Rb- 

VIEW. 

Where  doubt  exists  as  to  a  right  of  review 
on  writ  of  error,  the  doubt  is  resolved  in  favor 
of  a  review,  so  that  substantial  rights  involved 
may  be  determined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $|  8-21 ;  Dec.  Dig.  $  5.*] 

3.  Corporations   (5  123*)— Pi.KDaBS— Riohm 
or  Parties— Dbcbeb. 

Where  a  transfer  of  corporate  stock,  though 
absolute  in  form  and  so  appearing  on  the  hooks 
of  the  corporation,  was  a  pledge,  a  decree  de- 
claring that,  while  the  legal  title  passed  to  the 
pledgee,  it  was  held  by  him  for  the  benefit  of  the 
pledgor,  in  whom  the  general  property  remained, 
merely  declared  the  rights  of  the  parties  In 
view  of  the  facts. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  Jf  481,  491,  507-612,  537,  539-546, 
569,  618;  Dec.  Dig.  {  123.*] 
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4.  CoRPOBATiONS  (I  65*)— Stock— Chabacteb 
OF  Pboperty— "Personal  Propbbty"— "Cbb- 

TIFICATB   OF   STOCK." 

Mills'  Ann.  St.  §  993,  declaring  that  corpo- 
rate stock  is  deemed  personalty,  applies  to  the 
•shares  or  interest  which  a  stockholder  has  in 
the  assets  of  the  corporation,  and  not  to  the 
certificates  of  stock  which  are  mere  evidence 
of  the  interest. 

[Ed.  Note.— For  other  cases,  see  Corporatiojis, 
Cent.  Dig.  H  185-171 ;  Dec.  Dig.  ^  66.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Certificate  of  Stock; 
Personal  Property.] 

6.  ExECTJTiow  (t  35*)— Pbopebtt  Sttbjeot  to 
— CoBPOBATE  Stock— "Perbonal  Pbopebtt." 
Mills'  Ann.  St  §  993,  declaring  that  corpo- 
rate stock  shall  be  personalty,  and  sections  4167. 
4172,  providing  that  stock  may  be  levied  on  and 
sold  under  execution  in  accordance  with  a 
method  prescribed,  and  Mills'  Ann.  Code,  {  140, 
providing  that  credits  and  effects,  choses  in  ac- 
tion, and  other  personal  property  of  a  judgment 
debtor  under  the  control  of  any  third  person 
may  be  levied  on  nnder  execution,  must  be  con- 
sidered in  pari  materia,  and,  when  so  construed, 
authorize  a  levy  under  execution  of  the  execu- 
tion debtor's  right  to  redeem  stock  pledged  to 
a  creditor. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  {  108;   Dec.  Dig.  {  85.*] 

6.  Execution  (J  35*)- Pbopebtt  Subject  tq 
— Corpobate  Stock. 

A  levy  under  execution  on  an  eqnity  of  re- 
demption in  corporate  stock,  made  after  judg- 
ment establishing  the  equity  of  redemption,  but 
before  the  expiration  of  time  for  an  appeal  or 
writ  of  error,  is  valid,  though  the  possibili^  oi 
an  appeal  or  writ  of  error  may  operate  disad- 
vantageously  in  case  of  a  sale. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S  103;  Dec.  Dig.  S  36.*] 

7.  ExEcuTioR   (I  115*)— Levt  —  Subsequent 
Purchaseb. 

Where  a  sheriff  levied  an  execution  on  cor- 
porate stock  and  delivered  to  the  president  of 
the  corporation  a  copy  of  the  execution  with  q 
certificate  that  he  levied  on  the  interest  of  the 
execution  debtor,  and  the  president  of  the  cor- 
poration furnished  the  sheriff  with  certificates 
and  affidavits  stating  the  number  of  shares,  and 
the  sheriCE's  return  with  the  president's  certifi- 
cates were  filed  in  court,  a  subsequent  purchaser 
of  the  stock  from  the  execution  debtor  took 
with  knowledge  of  the  levy  and  subject  to  the 
rights  acquired  thereby. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  H  257-265,  877 ;   Dec.  Dig.  i  115.«1 

8.  Execution  (8  137*)—liBTT  —  Notice  —  N«- 

CESSITT. 

Failure  to  give  notice  of  a  levy  of  ezecn- 
tion  to  the  execution  debtor  is  not  fatal,  in  the 
absence  of  any  statute  requiring  notice. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  {&  325-329  ;  Dec.  Dig.  §  137.*] 

8.  EJxEcurroN  (f  35*)— Pbopebtt  Subject  to 
—Pbopebtt  in  Custody  of  Law. 

Pending  time  to  appeal  from  or  sue  ont  a 
writ  of  error  to  review  a  judgment  declaring 
that,  while  legal  title  passed  to  a  pledgee  of 
corporate  stock,  it  was  held  by  him  for  the 
benefit  of  the  pledgor,  in  whom  the  general  prop- 
«rty  remained,  the  property  was  not.  in  the  cus- 
tody of  the  law,  so  as  to  prevent  a  levy  under 
execution  on  th6  pledgor's  interest,  especially 
where  there  was  no  conflict  or  possibility  of  con- 
flict between  the  court  having  jurisdiction  of 
the  execution  and  the  court  rendering  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |  103;    Dec.  Dig.  §  35.*1 


Error  to  District  Court,  City  and  Coanty 
of  Denver;   George  W.  Allen,  Judge. 

Action  by  Eva  Prince  Ellis,  formerly  Eva 
Prince,  against  Elizabeth  M.  Gibbons  and 
others,  to  foreclose  a  mortgage.  There  was 
an  order  quashing  an  execution  on  a  defi- 
ciency Judgment,  and  plalntift  brings  error. 
Reversed  and  remanded. 

Bicksler  &  Bennett,  Bartels  &  Silverstein, 
and  Dana  &  Blount,  all  of  Denver,  for  plain- 
tiff in  error.  T.  J.  O'Donnell,  J.  W.  Graham, 
and  Canton  O'Donnell,  all  of  Denver,  for  de- 
fendants in  error. 

PEB  CURIAM.  The  facts  necessary  to 
an  understanding  of  this  case  are  substan- 
tlally  as  follows:  Mrs.  BUlis  (formerly  Mrs. 
Prince),  plaintiff  In  error,  made  a  loan  to 
Mr.  and  Mrs.  Gibbons,  taking  as  security 
therefor  a  trust  deed  on  real  estate.  On  de- 
fault of  payment,  foreclosure  proceedings 
were  had,  the  trust  'deed  being  treated  as  a 
mortgage,  resulting  In  a  deficiency  Judg- 
ment against  the  Gibbonses  for  $9,500,  dated 
February,  1905.  At  and  subsequent  to  the 
time  of  the  foreclosure  proceedings  afore- 
said, Joseph  Gibbons  claimed  to  be  the  own- 
er of  3,333  shares  of  the  capital  stock  of  the 
Joseph  Gibbons  Mining  &  Milling  Company, 
which  stood  on  the  books  of  that  corporation 
In  the  name  of  one  John  F.  O'Connor.  Gib- 
bons had  brought  legal  proceedings  against 
O'Connor  to  recover  the  stock,  which  result- 
ed in  a  decree  against  Gibbons,  but,  upon  ap- 
peal to  the  Supreme  Court,  said  judgment 
was  reversed  and  the  cause  remanded  to 
the  district  court  for  a  new  trial;  the  Su- 
preme Court  holding  that  Gibbons  had  a 
right  to  show  that  the  bill  of  sale  of  said 
stock,  which  appeared  to  be  absolute  was 
in  fact  a  mortgage  or  a  pledge.  Gibbons  v. 
O'Connor  et  al.,  37  Colo.  96,  86  Paa  94,  11 
Ann.  Cas.  323.  Upon  the  second  trial  the 
district  court  on  June  6  or  7,  1907,  rendered 
Judgment  In  favor  of  Gibbons,  finding  that 
the  transfer  of  stock  to  O'Connor  was  a 
pledge  to  secure  payment  of  an  Indebtedness 
for  money  borrowed,  that  Gibbons  was  the 
owner  of  said  stock,  subject  to  the  lien  of 
O'Connor,  and  gave  Gibbons  90  days  In 
which  to  redeem  the  shares  of  stock  by  pay- 
ment of  said  Indebtedness,  amounting  at 
that  time  to  about  $5,000,  payment  to  be 
made  to  O'Connor  or  into  the  registry  of  the 
court.  The  decree  required  O'Connor  to 
transfer  the  certificates  to  Gibbons  or  his  as- 
signs, and  ordered  the  Joseph  Gibbons  Com-' 
pany  and  Sullivan,  its  president,  to  transfer 
the  shares  of  stock  on  the  books  of  the  com- 
pany "upon  the  assignment  and  transfer 
thereof  by  the  said  John  F.  O'Connor  as  he 
(the  said  Joseph  Gibbons)  may  require  or 
direct,"  and  further  provided  that  in  case 
O'Connor,  within  30  days,  bring  the  shares 
of  stock  into  the  registry  of  the  court,  duly 
assigned  to  Gibbons,  to  be  delivered  upon 
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payment  of  the  anonnt  dne  Into  the  regis- 
try of  the  court  for  O'Connor's  use,  and 
thereupon  Gibbons  fail  to  perform  the  de- 
cree by  paying  the  sum  of  money  awarded, 
the  right  of  redemption  as  fixed  in  the  de- 
cree should  be  at  an  end,  and  the  cause  stand 
dismissed.  On  June  7tb  Mrs.  Ellis  caused 
an  execution  to  be  Issued  on  her  deficiency 
Judgment  against  the  Gibbonses,  under 
which,  on  June  10th,  a  lery  was  made  or  at- 
tempted to  be  made  by  the  sheriff  upon  the 
Interest  of  Gibbons  In  the  mining  stock  in 
question.  A  bill  of  sale  is  found  in  the  rec- 
ord, by  which  it  appears  that  on  August  2, 
1907,  Gibbons  sold  the  mining  stock  to  Joseph 
Bordeleau  "in  consideration  of  $5  and  oth- 
er valuable  considerations,"  and  which,  for 
identification  of  the  stock,  refers  to  the 
aforesaid  litigation  and  decree  in  Gibbons 
T.  O'Connor,  and  authorizes  and  directs  the 
clerk  of  that  court  to  deliver  the  stock  to 
Bordeleau,  and  directs  the  secretary  of  the 
mining  company  to  make  the  transfer  on 
the  corporate  books  and  issue  certificates  to 
Bordeleaa  September  9th,  while  the  sheriS 
was  advertising  the  stock  for  sale  under 
said  levy.  Gibbons  filed  a  motion,  in  the  El- 
lis-Gibbons action,  to  quash  the  levy  and  the 
sheriff's  return  thereof.  Bordeleau  Joined 
in  said  motion.  September  10th  the  motion 
to  quash  was  sustained.  To  review  this 
Judgment  or  order  quashing  the  levy,  the 
case  is  brought  here  by  writ  of  error. 

[1,2]  1.  Prior  to  the  transfer  of  this  cause 
by  the  Supreme  Court  to  this  court,  defend- 
ants in  error  filed  a  motion,  the  purpose  of 
which  was  to  dismiss  and  recall  the  writ 
of  error,  for  the  reason,  as  therein  alleged, 
ttiat  the  Supreme  Court  was  without  Juris- 
diction to  hear  and  determine  the  matters 
brought  up  by  the  writ;  the  theory  of  the 
movers  being  that  the  order  of  the  trial  court 
quashing  or  setting  aside  the  levy  was  not 
a  final  Judgment,  and  for  that  reason  was 
not  reviewable  by  writ  of  error.  The  Su- 
jweme  Court  denied  the  motion,  with  leave, 
however,  to  defendants  in  error  to  again 
raise  the  'same  on  final  hearing.  We  are 
therefore  required,  at  the  threshold,  to  de- 
termine a  Jurisdictional  question.  Section 
406,  Mills'  Ann.  Ciode,  provides  that  writs 
of  error  shall  lici  from  the  Supreme  Court 
to  every  final  judgment  of  any  court  of  rec- 
ord. Section  221  defines  a  Judgment  as 
"the  final  determination  of  the  rights  of  the 
parties  in  the  action  or  proceedings."  Sec- 
tion 141  provides  that  writs  (A  error  may 
be  prosecuted  from  any  final  Judgment  or 
order  in  garnishment  proceedings,  as  in 
other  civil  cases. 

From  what  has  already  been  said,  it  will 
be  seen  that  neither  Mr.  nor  Mrs.  Gibbons 
bad  any  apparent  interest  in  the  stock  at 
the  time  they  filed  their  motion  to  quash  or 
recall  the  levy,  as  they  had  parted  with 
their  interest  therein  by  sale  to  Bordeleau. 
Bordeleau  was  not  a  party  to  the  Ellis-Gib- 


bons foreclosure  proceeding,  nor  to  the  Gib- 
bons-O'Connor litigation,  relative  to  the  min- 
ing stock,  and  was  not  made  a  party  there- 
to, unless  considered  a  party  by  virtue  of 
the  proceedings  taken  herein  to  quash  the 
levy.  His  appearance  is  in  the  nature, 
though  not  in  the  form,  of  an  interventt<m. 
But,  inasmuch  as  no  objection  was  made  in 
the  court  below  to  his  Joining  with  Gibbons 
in  the  motion  to  quash  the  levy,  we  shall 
assume,  for  the  purposes  of  this  case,  that 
he  was  a  proper  party  to  the  proceeding, 
as  he  was,  in  fact,  the  real  party  in  interest, 
and  the  cmly  moving  party  ostensibly  having 
a  pecuniary  interest  In  the  stock.  Notwith- 
standing the  form  in  which  this  proceeding 
is  brought,  it  is  obvious  that  the  Judgment  or 
order  quashing  the  levy,  for  all  practical 
purposes,  meant  to  Bordeleau  precisely 
what  a  Judgment  In  his  favor  as  intervener 
or  in  an  equity  proceeding  brought  to  re- 
strain the  sale  of  the  stock  would  have 
meant,  and  from  such  a  supposititious  Judg- 
ment, clearly,  an  appeal  would  lie.  If  it 
be  conceded  that  the  ruling  of  the  trial 
court  upon  the  motion  to  quash  the  levy  is 
not,  stricUy  speaking,  a  final  Judgment  or 
decree,  as  the  phrase  "final  Judgment"  is 
ordinarily  understood,  nevertheless  it  un- 
doubtedly has  the  force  and  effect  of  a  final 
Judgment  in  that  it  has  finally  disposed  of 
the  controversy  Involved,  to  wit,  the  lien  of 
the  execution  acquired  or  preserved  by  the 
levy,  and  the  more  important  question  as  to 
whether  the  interest  of  Gibbons  in  the  stock 
was  subject  to  levy  and  sale  under  execution 
at  all.  Although,  under  the  same  execu- 
tion, another  levy  on  the  same  property 
might  possibly  be  made,  the  priority  of  the 
lien  acquired  by  the  levy  in  question  would 
probably  be  lost,  and  plaintiff  in  error  there- 
by deprived  of  a  substantial  right.  But  it 
cannot  be  assumed  th&t  the  court  did  not 
hold  that  the  stock  was  not  subject  to  the 
execution,  and  that  ruling  res  judicata  as 
against  another  levy.  From  the  nature  of 
the  case,  the  doubtful  and  di£9cult  questions 
presented,  and  the  valuable  property  rights 
involved,  it  is  evident  that  a  summary  pro- 
ceeding such  as  this,  where  the  issues  are 
not  made  by  appropriate  pleadings,  is  not 
well  adapted  to  secure  a  fair  trial  and  de- 
termination of  such  issues.  We  think  the 
proceeding  should  have  been  in  equity,  or 
perhaps  by  formal  intervention  in  Borde- 
leau's  behalf;  but  inasmuch  as  he  has  seen 
fit  to  join  with  Gibbons  in  the  motion  to 
quash  the  levy,  and  thereby  submit  ques- 
tions which  should  have  been  raised  in  a 
more  formal  proceeding,  and  has  secured  an 
award  In  his  favor,  in  the  nature  of  and 
having  the  force  and  effect  of  a  final  judg- 
ment, he  may  not  successfully  dispute  the 
right  of  his  adversary  to  have  the  same  re- 
viewed by  writ  of  error.  We  will  regard  the 
substance  of  the  proceeding  rather  than  itr 
form,  and  treat  It  accordingly. 
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As  waa  said  In  Balfe  ▼.  Rumsey  et  al.,  55 
Colo.  97,  104,  133  Pac.  417,  419  (Ann.  Cas. 
1914C,   692): 

"The  motion  vhich  plaintiff  in  error  did  file 
must  be  treated  as  equivalent  to,  and  a  substi- 
tute for,  a  bilPin  equity,  and  the  judgment  of 
the  court    •    •    *    reviewable  here." 

If  the  authority  of  the  trial  court  to  quash 
a  levy  is  purely  discretionary,  and,  as  con- 
tended for  by  defendants  in  error,  not  sub- 
ject to  review  for  error  or  abuse  of  discretion, 
either  by  writ  of  error,  certiorari,  or  other- 
wise, then  it  Is  manifest  that  a  trial  court 
might,  through  error  as  to  the  law,  or  by  the 
grossest  abuse  of  its  discretion,  altogether 
prevent  a  judgment  creditor  from  collecting 
the  judgment    Pontius  v.  Nesblt,  40  Pa.  309. 

Furthermore,  the  record  shows  that,  in  con- 
nection with  the  usual  statutory  proceedings 
incident  to  levy  upon  stock  in  a  corporation, 
garnishment  writs  in  aid  of  the  execution  were 
served  upon  the  Gibbons  Consolidated  Mining 
&  Milling  Company,  O'Connor  (the  pledgee), 
and  others,  to  which  answer  was  made  by 
the  president  of  the  corporation,  in  which. 
In  response  to  the  interrogatories,  as  well  as 
to  the  request  made  by  the  sheriff  for  infor- 
mation as  to  any  stock  held  by  Gibbons  or  in 
trust  for  him,  the  president  of  the  company 
stated  that  there  was  no  stock  standing  on 
the  books  of  the  company  in  the  name  of  Gib- 
bons, nor  of  any  one  else  to  liis  use  or  in 
trust  for  him,  but  further  stated  that  a  de- 
cree of  court  had  been  rendered  in  the  Gib- 
bons-O'Connor suit  aforesaid,  and  the  sub- 
stance of  the  decree,  to  wit,  that  it  was  there 
decided  that  Gibbons  was  the  owner  of  stock 
standing  on  the  books  in  the  name  of  O'Con- 
nor; that  O'Connor  was  pledgee  r  that  the 
officers  of  the  company  were  by  said  decree 
required  to  reissue  the  stoc^  to  Gibbons,  or 
as  he  might  direct,  upon  redemption  as  pro- 
vided, and  asserted  the  willingness  of  the 
company  to  comply  with  the  decree.  Upon 
this  showing,  the  final  order  of  the  court 
quashing  the  levy  prima  fade,  at  least,  oper- 
ated as  a  discharge  of  the  garnishees,  and 
such  an  order  is  made  reviewable  by  the 
special  provisions  of  section  141,  Mills'  Ann. 
Code.  That  provision  of  the  Code  is  not  re- 
lied on  by  plaintiff  in  error,  but,  without 
expressly  holding  that  of  itself  it  is  sufficient 
to  sustain  the  writ,  we  think  it  may  well 
be  considered  in  connection  with  all  other 
matters  in  aiding  to  resolve  In  favor  of  the 
plaintiff  in  error  the  serious  doubt  raised  by 
decisions  of  the  supreme  court  in  Good  v.  Mar- 
tin, 2  Colo.  292,  and  Rockwell  v.  Dist  Ct, 
17  Colo.  118, 121,  29  Pac  454,  31  Am.  St  Rep. 
265,  as  to  whether  the  Judgment  assailed  may 
be  reviewed  upon  writ  of  error.  The  rule  is 
well  established  that  where  doubt  exists  as  to 
the  right  of  review,  such  doubt  should  be 
resolved  in  favor  of  a  review,  where  substan- 
tial rights  are  involved.  If  we  have  erred 
as  to  jurisdiction,  an  adequate  remedy  is 
provided. 

The  following  additional  authorities  sup- 


port oar  conclusion  ttxit  the  ruling  of  the 
trial  court  here  under  consideration  is  so  far 
a  final  judgment  as  to  be  reviewable :  Com- 
ing V.  Ryan,  3  Colo.  525 ;  Daniels  v.  Daniels, 
9  Colo.  133,  140,  10  Pac.  657;  Hutchinson  v. 
McLaughUn,  15  Colo.  492,  25  Paa  317,  11  L. 
R.  A.  287;  MarUn  v.  Slmpklns,  20  Cola  438, 
38  Pac.  1092;  Tomboy  v.  Dist  Ct,  23  Colo. 
441,  445,  48  Pac.  637;  Standley  T.  Mfg.  Ca. 
25  Colo.  376,  379,  55  Pac.  723;  State  Bank 
V.  Plummer,  46  Colo.  71,  102  Paa  1082; 
Smith  V.  McCourt,  8  Colo.  App.  148,  157,  45 
Pac.  239 ;  McKercher  v.  Green,  13  Colo.  App. 
271,  58  Pac.  406 ;  Mackaness  v.  Long,  85  Pa. 
158,  162;  Ins.  Ca  v.  Sturges,  33  N.  J.  Eq. 
330 ;  Baker  v.  Pierson,  5  Mich.  458 ;  Bristol 
V.  Brent,  36  Utah,  213,  99  Pac.  1000.  We  are 
aware  that  some  of  the  decisions  cited  are 
based  on  Code  provisions  not  altogether  Uke 
our  Code. 

[3]  2.  Another  point  raised  on  behalf  of 
defendants  in  error  is  that  the  Interest  of 
Gibbons  in  the  stock  was  not  subject  to  levy 
and  sale  on  execution.  This  contention  seems 
to  be  predicated  upon  the  assertion  that  the 
only  right  which  Gibbons  had  in  the  stock 
was  an  "equity  of  redemption"  or  "the  equi- 
table right  to  redeem  the  stock"  from  the 
pledge  to  O'Connor;  that  Gibbons  was  not 
the  owner  of  the  stock ;  that  his  rights  were 
inchoate  only.  The  latter  position  can  best 
be  stated  by  quoting  from  the  brief  of  de- 
fendants In  error: 

"The  rights  of  Gibbons  were  Inchoate.  Thej 
began  with  and  by  reason  of  the  facts  stated  in 
the  opinion  in  37  Colo.,  but  they  were  not  iq 
full  existence  or  operation  during  the  time  the 
battle  pending  between  him  and  O'Connor  wag> 
ed,  and  the  decree  did  not  of  itself  restore  then) 
to  such  full  existence  or  operation  until  and  un- 
less its  terms  were  complied  with." 

We  cannot  yield  assent  to  the  statement 
contained  in  the  foregoing  quotation.  The 
actual  ovmershlp  of  the  stock  at  all  timeB 
by  Gibbons,  notwltlistandlng  the  pledge  there- 
of to  O'Connor,  did  not  arise  from  nor  begin 
with  the  decree  or  judgment  of  the  court 
Whatever  right  Gibbons  had,  the  law  gava 
The  court  simply  declared  it  Gibbons  pre- 
vailed in  Ills  action  because  of  the  tact,  as 
found  and  determined  by  the  court  that  the 
transfer  of  the  stock  from  Gibbons  to  O'Con- 
nor, although  absolute  In  form,  and  so  ap- 
pearing upon  the  books  of  the  corporatimi, 
was  nevertheless  a  pledge,  and  to  be  so  con- 
strued. In  effect  the  decree  declares  that 
while  the  legal  title  passed  to  the  pledgee, 
it  was  held  by  him  for  the  benefit  of  the 
pledgor,  in  whom  the  general  property  still 
remains.  Wilson  v.  Little,  2  N.  Y.  443,  61 
Am.  Dec  307;  Irving  Park  Ass'n  ▼.  Watson, 
41  Or.  95,  67  Pac  945;  Mitchell  ▼.  Roberts 
(O.  C.)  17  Fed.  776,  6  McCreary,  425;  Gay 
7.  Moss,  34  CaL  126,  132;  Dungan  v.  N.  J. 
Mut  Ben.  U  Ins.  Co.,  38  Md.  242,  262;  31 
Cyc  791,  and  cases  cited. 

[4,  6]  Nor  do  we  agree  with  counsel's  con- 
tention that  because  corporate  stock  Is  a 
chose  In  action,  and  Gibbons's  interest  there- 


Digitized  by 


Google 


Ckrio.) 


ELLIS  r.  GIBBONS 


289 


In  a  mere  right  to  redeem  It  from  the  pledge 
which  la  also  a  chose  In  action,  a  levy  under 
execution  could  not  be  made  thereon.  Un- 
der the  provisions  of  our  statute  (section 
903,  Mills'  Ann.  Stats.),  shares  of  stock  In 
a  corporation  are  deemed  to  be  personal 
property.  This  doubtless  applies  to  the 
shares  or  Interest  which  the  stockholder 
has  In  the  assets  of  the  corporation,  and 
not  X>nly  to  the  certificates,  which  are  held 
to  be  mere  tokens  or  evidence  of  the  shares 
or  interest  Mountain  Water  Works  Co.  :r. 
Holme,  49  Colo.  412,  428,  113  Paa  601; 
City  and  County  of  Denver  v.  Estate  of 
Charles  M.  Bobbs  et  al.  (Sup.)  144  Pac.  874, 
banded  down  December  7,  1614;  People  ex 
reL  V.  Goss  &  PhUllps  Mfg.  Co.,  99  IlL  355, 
863.  The  statute  also  provides  that  such 
rlghta  and  shares  of  stock  may  be  levied 
on  and  sold  under  execution,  and  prescribes 
the  method.  Sections  4167  and  4172,  Mills' 
Ann.  Stats.  The  Civil  Code  also  provides 
that  the  credits  and  effects,  choses  in  action, 
and  other  personal  property  of  a  Judgment 
debtor  in  the  possession  or  under  tlie  con- 
trol of  any  third  person  may  be  levied  upon 
and  taken  under  execution,  to  the  same  ex- 
tent and  in  the  same  manner  as  they  may 
be  taken  under  attachment  and  garnishment 
proceedings.  Section  140,  Mills'  Ann.  Code. 
We  think  the  provisions  of  the  statute  and 
of  the  Code  are  to  be  considered  in  pari 
materia,  and,  as  such,  applicable  to  the  cir- 
cumstances of  this  case,  so  far  as  the  levy 
Is  concerned,  and  that  even  though  the  stock 
be  considered  as  a  chose  in  action,  as  held 
by  many  courta,  and  the  right  of  Gibbons 
an  equity  of  redemption,  nevertheless  it  is 
■nbject  to  seizure  under  execution  in  the 
manner  provided  by  the  statutes  and  the 
Code.  The  shares  of  stock  or  interest,  al- 
though personal  property,  are  not  capable  of 
manual  delivery,  and  therefore  cannot  be 
taken  into  the  actual  possession  of  the  of- 
ficer. TUs  fact  explains  the  reason  for  the 
statutory  provisions  as  to  levy,  somewhat 
analogona  to  a  levy  upon  interests  in  real 
estate.  In  this  case,  as  there  was  no  stock 
standing  in  the  name  of  Gibbons  on  the  com- 
pany books,  no  showing  on  said  books  that 
any  of  the  stock  standing  on  the  books  in  the 
name  of  a  third  person  was  held  "in  trust 
for  »r  to  the  use  of  said  Gibbons,  it  was  im- 
possible for  any  oflScer  of  the  corporation  to 
certify  from  ita  books  as  to  the  true  owner- 
idiip  of  the  stock  sought  to  be  levied  upon ; 
but  it  Is  evident  from  the  record  that  not 
only  the  president  of  said  corporation,  but 
the  sherifT,  had  information  of  the  decree 
of  the  court  and  the  real  interest  of  Gibbons 
as  therein  declared,  and  we  think  the  gar- 
nishment proceedings  and  the  answers  made 
by  the  corporation  to  the  interrogatories 
therein  were  appropriate  in  aid  of  the  execu- 
tion, and  that  altogether  the  levy  as  made 
was  valid.  In  Metzler  v.  James,  12  Colo.  322, 
19  Paa  885,  the  question  as  to  whether  an 
equity  of  redemption  In  personalty  la  sab- 
14SP.-1& 


ject  to  levy  and  sale  under  execution  was 
discussed.  In  that  case  an  attempt  had  been 
made  to  levy  upon  personal  property  consist- 
ing of  a  stock  of  drugs  of  which  the  mort- 
gagee  had  the  legal  title  and  possession. 
The  court  said: 

"The  maintenance  of  the  second  proposition 
depends  upon  whether  an  equity  of  redemptioB 
in  personalty  is  subject  to  levy  and  sale  under 
an  execution.  It  is  not  subject  thereto  at  «mr 
mon  law." 

It  is  there  shown  that  an  equity  of  re- 
demption in  personality  may  be  subjected 
to  levy  and  sale  under  execution,  by  the  use 
of  t^e  appropriate  provisions  of  the  statute 
and  Code.  We  think  that  case  is  ample  sup- 
port for  our  conclusion  that  the  equity  of 
redemption  of  Gibbons  as  pledgor  of  the 
stock  was  subject  to  levy  and  sale  under 
execution.  If  plaintiil  in  error  failed  in  any 
respect  to  follow  the  course  pointed  out, 
that  failure  is  not  in  evidence,  nor  does  it 
appear  that  she  is  barred  from  still  pursuing 
the  necessary  course.  The  stock,  however, 
not  being  capable  of  manual  delivery,  it  was 
not  necessary,  nor  possible,  for  the  sheriff  to , 
take  physical  possession  thereof.  It  was  not 
necessary  for  him  to  disturb  the  actual 
possession  of  the  pledgee  of  the  certificates  of 
stock.  Such  possession  as  was  possible  and 
as  the  law  contemplates,  was  secured  by  the 
sheriff  by  virtue  of  compliance  with  the  prd- 
visl'ons  of  the  statute  and  the  Code.  In  this 
connection,  we  quote  the  language  of  Mr. 
Justice  Dickey  in  People  ex  rel.  v.  Goss  & 
Phillips  Mfg.  Co.,  99  111.  355,  363,  having  un- 
der consideration  a  levy  upon  capital  stock 
under  execution: 

"The  property  of  a  stockholder  consisU  of 
bis  ri^bt  to  a  share  in  the  net  assets  of  the  cor- 
poration, proportionate  to  the  number  of  shares 
to  which  he  has  title.  He  has  not,  personally} 
a  right  as  such  shareholder  to  the  custody  or 
manual  possession  of  an;  part  of  such  assets 
The  corporation  has  the  custody  of  the  whol^ 
and  holds  possession  of  his  share  for  him.  Hit 
title  is  evidenced  by  his  stock  certificates.  This 
title  can  be  passed  from  bim  to  another  only  by 
a  transfer  thereof  upon  the  stock  books  of  thf 
corporation.  The  corporation  holds  possession 
of  each  share  of  each  stockholder  in  whose  name 
the  stock  stands  on  the  books  of  the  corporation. 
The  possession  of  the  corporation,  as  to  the 
share  of  each  stockholder,  is,  in  one  sense,  th; 
possession  of  the  shareholder,  and  is  the  only 
possession  which  a  shareholder  can  lawfully 
have,  and  is  the  only  possession  which  any  gran- 
tee of  any  shareholder  can  acquire;  and  such 
possession  by  a  vendee  of  a  shareholder  can  oni{ 
be  obtained  by  a  transfer  of  the  stock  to  him 
upon  the  booira  of  the  corporation.  Until  thai 
transfer  be  made,  the  possession  of  the  corpora- 
tion is  the  possession  of  him  in  whose  name  the 
stock  stands  upon  the  books.  The  certificate  of 
stock  does  not  constitute  property  in  the  assets 
of  the  corporation.  •  •  •  When  the  sheriff 
has  exhibited  his  execution^  and  on  demand  has 
received  from  the  corporation,  by  virtue  of  his 
execution,  a  certificate  of  the  shares  standing  in 
the  name  of.  the  execution  debtor,  from  tiiat 
moment  the  possession  of  the  corporation  be- 
comes, in  fact,  the  possession  of  the  sheriff,  or 
rather  a  possession  tor  the  sheriff,  in  whnm  the 
title  to  the  stock,  by  virtue  of  such  actual  levy, 
is,  for  the  time,  invested.  The  sheriff,  then,  has 
all  the  possession  which  the  shareholder  had  he- 
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fore  the  levy.  By  ^ving  the  certificate  provid- 
ed for,  *  *  *  the  corporation,  in  substance, 
agrees  to  bold  possession  for  the  sheriff,"  etc. 

Under  the  Joint  provisions  of  the  statute 
and  the  Ck>de,  it  appears  to  us  that  an  equity 
of  redemption  tn  corporate  stock  may  be 
levied  upon  and  sold  under  execution  with 
lllte  effect  as  an  equity  of  redemption  in 
real  estate  may  be  sold  under  execution, 
by  compliance  with  the  statutory  requisites. 
The  decisions  of  courts  of  different  .states  are 
in  hopeless  conflict  on  this  question,  and  ci- 
tations thereto  would   be  of  slight   benefit. 

[6]  3.  We  do  not  regard  the  fact  that, 
at  the  time  the  levy  herein  was  made,  the 
time  for  an  appeal  from  the  decision  of  the 
court  In  the  Gibbons  v.  O'Connor  suit  had 
not  la'psed,  as  important,  in  the  at>sence  of 
any  contention  or  showing  that  an  appeal  had 
been  talcen  or  writ  of  error  prosecuted  which 
would  operate  as  a  supersedeas.  Tte  levy 
could  take  nothing  that  did  not  belong  to 
Gibbons,  the  execution  debtor.  The  assertion 
that,  in  view  of  the  litigation,  the  question- 
able character  and  amount  of  Gibbons'  in- 
terest in  the  pledged  stock,  and  the  possibil- 
ity of  an  appeal  or  writ  of  error,  would,  In 
case  of  forced  sale,  result  in  a  sacrifice  of 
such  interest  because  no  one  would  buy  may 
be,  and  doubtless  is,  persuasive,  and,  for 
some  purposes,  should  be  considered;  but 
we  think  that  ftict  is  not  condnsive  of  the 
tight  to  sell. 

[7]  4.  Defendants  in  error  complain  of  the 
levy  and  the  return  made  by  the  sheriff  on 
the  execution,  pointing  out  certain  alleged 
defects  therein.  A  careful  scrutiny  of  the 
manner  of  the  levy,  inclnding  the  garnish- 
ment proceedings,  leads  us  to  the  conclusion 
that  the  provisions  of  the  statute  were  sub- 
stantially complied  with,  and  that  the  return 
of  the  sheriff  correctly  recites  the  levy  made 
by  him.  Long  before  Bordeleau  purchased 
the  stock  from  Gibbons,  the  sheriff  had  de- 
livered to  the  president  of  the  corporation 
a  copy  of  the  execution,  with  a  certificate 
that  pursuant  thereto  he  levied  upon  and 
seized  all  the  interest  or  shares  in  said  cor- 
poration belonging  to  Gibbons,  and  in  re- 
sponse to  the  sheriff's  request,  and  the  in- 
terrogatories in  the  garnishment  writ,  the 
president  of  the  corporation  had  furnished 
the  sheriff  with  certificates  and  affidavits 
stating  the  number  of  shares  wtaifb  the 
court  had  decided  were  held  in  trust  by 
O'Connor  for  the  use  of  Gibbons,  and  these, 
with  the  sheriff's  return,  when  filed  in  court, 
recited  accurately  and  in  great  detail  all  the 
pertinent  facts  concerning  the  stock.  What- 
ever rights  Bordeleau  has  in  the  stock,  it 
must  be  considered,  for  the  purpose  of  this 
hearing,  be  took  with  knowledge  or  notice 
of  the  levy. 

[t]  It  is  also  urged  that  no  notice  was 
given  Gibbons  of  the  attempted  levy  upon  the 
mining  stock.  We  have  no  statute  wlilch  in 
terms  requires  notice  to  the  defendant  in 
execution  prior  to  levy  of  the  wilt    Victor 


Inv.  Co.  V.  Boerig,  22  Colo.  App.  257, 124  Pac. 
351.  Failure  to  give  notice  of  the  levy  to 
the  execution  debtor  was  not  fatal. 

[9]  6.  It  is  further  urged  that  the  stock 
was  in  custodia  legis,  and  therefore  not  sub- 
ject to  levy.  We  think  it  was  not  in  custodia 
legis  nor  In  gremlo  legls  at  the  time  of  the 
levy,  granting  that  it  had  been  so  situated 
prior  to  the  decree.  As  we  have  heretofore 
said,  all  matters  in  issue  as  to  the  ownership 
of  the  stock  were  settled  by  the  decree.  That 
litigation  was  at  an  end.  The  duty  of  the 
court  in  respect  thereto  had  been  performed. 
Neither  the  court  nor  any  officer  thereof 
was  in  possession  of  the  stock.  The  cor- 
poration was  in  possession  of  the  shares  tot 
Gibbons  and  his  pledgee.  O'Connor  was  in 
possession  of  the  certificates,  but  what  in- 
terest he  had  in  the  stock  was  held  by  him 
in  trust  for  Gibbons,  although  coupled  with 
an  interest  in  himself  to  the  extent  of  the 
debt  for  which  it  was  pledged.  By  virtue  of 
the  decree,  the  parties  might  have  used  the 
clerk  of  the  court  or  its  registry  as  a  medium 
of  exchange  of  the  redemption  fund  for  the 
certificates.  They  were  not  required  to  use 
either,  and  there  is  no  evidence  that  they 
did.  There  is  no  conflict,  and  no  apparent 
possibility  of  conflict,  between  the  court  hav- 
ing jurisdiction  of  the  execution  and  (he 
court  that  had  exercised  its  jurisdiction  in 
deciding  the  controversy  as  to  the  ownership 
of  the  stock.  For  that  reason,  the  numerous 
authorities  dted  by  the  eminent  counsel  for 
defendants  in  error  in  his  persuasive  brief, 
involving  conflicts  between  state  courts  and 
federal  courts,  or  different  state  courts,  are 
not  controlling,  if  in  point  at  all,  in  consld-. 
ering  the  question  as  to  whether  the  property 
was  in  the  custody  of  the  law.  It  was  said 
in  Joseph  v.  Boldridge,  43  Ma  App.  833, 
at  page  337: 

"Goods  are  not  in-pMsession  of  the  law,  sim- 
ply because  there  is  some  litigation  touching 
their  true  ownership  pending  In  the  courts." 

A  fortiori  it  may  be  said  that  property  is 
not  in  the  custody  of  the  law  merely  because 
there  has  been  some  litigation  touching  its 
ownership. 

In  deciding  the  questions  discussed  in  this 
opinion,  we  have  sought  to  avoid  a  decision 
on  any  matter  that,  by  becoming  the  law  of 
the  case,  may  embarrass  the  court  on  a  new 
hearing  or  trial  of  this  or  any  other  ap* 
propriate  proceeding,  in  determining  the  rel- 
ative rights  of  all  parties  interested  in  the 
stock  the  subject  of  this  controversy.  While 
we  hold  the  levy  valid,  and  that  it  seized  any 
interest  in  the  stodc  belonging  to  Gibbons, 
the  execution  debtor,  we  do  not  decide  what 
that  interest  was,  nor  what  interest  Borde- 
leau acquired  by  his  bill  of  sale.  Prima 
fade  that  instrument  is  an  absolute  transfer 
of  the  stock.  It  may,  in  fact,  be  a  mere 
pledge,  as  was  the  bill  of  sale  from  Gibbons 
to  O'Connor.  Counsel,  we  think,  suggest  that 
such  is  or  may  be  its  true  character,  and, 
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if  80,  It  Is  concdvaUe  tbat  Boidelean  may  be 
substituted  for  or  take  the  same  position  as 
O'Connor  with  regard  to  the  stock,  and  for 
that  reason,  or  some  other  equitable  reason, 
be  entitled  to  priority  over  the  lien  of  the 
execution  creditor,  to  the  extent  of  his  In- 
Testment.  We  gather  from  the  briefs  tbat  at 
some  time  subsequent  to  the  levy  that  in- 
Yestment  was  approximately  $5,000,  but  there 
is  no  proof  that  he  paid  anything.  The  con- 
dition of  the  record  Is  such  tbat  we  feel 
constrained,  in  reversing  the  Judgment,  to 
remand  the  cause  in  such  form  Qiat  the  prop- 
erty lights  of  all  the  parties  may  be  deter- 
mined ui)on  tbdr  merits  and  after  a  full 
hearing. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  in  conformity  with 
the  views  her^n  expressed.  The  district 
court  is  directed  to  vacate  the  order  quash- 
ing the  levy. 

Reversed  and  remanded. 


(GO  Mont.  122) 

WALL  V.  NORTHERN  PAC.  RT.  CO. 

(Na  8439.) 

(Snpreme  Court  of  Montana.     Dec  18,  1914.) 

1.  Garriebs  (S  227»)— Transportation  of  Ah- 
niALs— Action— Vabiancr. 

Where  plaintiff  sued  for  breach  of  a  car- 
rier's common-law  duty  to  transport  stock  with- 
out delay,  proof  that  the  stock  was  transported 
under  contract  did  not  constitute  a  fatal  vari- 
ance. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ${  232,  953-956 ;   Dec  Dig.  {  227.*] 

2.  Cabbiebs  (§  218*)— LoABiuTT- Limitation 
— Special  Contract. 

A  carrier  by  special  contract  may  limit  its 
oommon-law  liability  provided  the  terms  of  the 
contract  are  reasonable;  the  question  of  rea- 
sonableness depending  on  the  facts  and  circum- 
stances of  the  particular  case. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  674r-696,  927,  928,  933-949;  Dec. 
Dig.  i  218.*] 

3.  Cabbiebs  ({  218*)  —  Tbanspobtation  or 
Animals  —  Contbaot  —  Reasonableness 
—Notice. 

Where  a  carrier  contracted  to  transport 
stock  to  a  point  beyond  its  own  line,  a  proTi- 
skrn  that  the  shipper,  as  a  condition  precedent 
to  his  right  to  recover  any  damages  for  loss  or 
injury  to  any  of  the  stock,  must  give  notice  of 
his  claim  in  writing  to  some  officer  or  station 
agent  of  the  company  before  the  stock  had  been 
removed  from  the  place  of  destination  or  min- 
gled with  other  stock,  was  void  for  unreason- 
ableness, in  the  absence  of  proof  that  the  initial 
carrier  had  an  officer  or  agent  at  the  place  of 
destination  to  whom  such  notice  might  be  given. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  674-696.  927,  928,  933-949;  Dec 
Dig.  S  218.*] 

4.  Cabbiebs  (|  230*)— Live  Stock— Delay— 
Instbuctions. 

In  an  action  against  a  carrier  for  delay  in 
transporting  cattle,  the  court  charged  that  the 
burden  was  on  plaintiff  to  prove  defendant's  neg- 
ligence resulting  in  the  damage  claimed,  then 
charged  that  proof  of  unusual  delays  alone  was 
not  sufficient  to  establish  negligence,  and  im- 
posed on  the  carrier  the  duty  of  exercising  rea- 
sonable diligence  in  its  business  and  to  complete 


the  journey  within  a  reasonable  time,  declaring 
that,  if  it  did  not  do  so  and  the  stock  was  in- 
jured by  the  delay,  the  carrier  would  be  liable, 
and  tbat  whether  a  given  time  was  or  was  not 
reasonable  was  a  question  of  fact  for  the  jury  ' 
under  all  circnmstances  of  the  case. '  Held,  that 
such  instructions  should  be  construed  together, 
and  as  so  construed  were  not  in  conflict. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  |i  961,  962;  Dae  Dig.  |  230.*] 
5.  Cabbiebs    (|    228*)  —  Tbanspobtation    or 

Stock  —  Delay  —  Neolioence  —  Burden 

or  Psoor— Pbima  Facie  Case. 

Where  plaintiff  proved  that  defendant  con- 
sumed substantially  13  days  in  transporting  bis 
cattle  over  a  route  which  usually  consumed  only 
6  or  7  days  and  that  the  cattle  were  injured 
thereby,  plaintiff  established  a  prima  facie  case 
tbat  the  delay  was  due  to  the  carrier's  negli- 
gence, and  was  not  bound  to  show  that  each  de- 
lay along  the  route  was  the  result  of  specific 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |J  957-«60;   Dec  Dig.  {  228.*1 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;   B.  B.  Law,  Judge. 

Action  by  R.  P.  Wall,  as  administrator  of 
the  estate  of  R.  J.  Wall,  deceased,  against 
thg  Northern  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Hartman  &  Hartman,  of  Bozeman,  and 
Gunn,  Rasch  &  Hall,  of  Helena,  for  appel- 
lant Walter  Altken,  of  Belgrade,  for  re- 
spondent 

HOLLOWAT,  J.  On  January  2,  1912,  E. 
J.  Wall  shipped  four  car  loads  of  beef  cattle 
from  Belgrade,  Mont,  to  the  Chicago  market 
over  the  Northern  Padflc  Railway  as  the 
initial  carrier.  The  shipment  did  not  reach 
its  destination  until  January  ISth,  and  this 
action  was  instituted  to  recover  damages 
which  it  is  alleged  resulted  from  unreason- 
able delays  due  to  the  railway  company's 
negligence.  From  the  judgment  In  favor  of 
plaintiff  and  from  an  order  denying  It  a  new 
trial,  the  defendant  appealed. 

[1]  The  complaint  counts  upon  the  carrier's 
common-law  liability.  The  answer  sets  forth 
a  special  contract  under  which,  it  is  allege 
ed,  the  shipment  was  made,  and  the  execu- 
tion of  this  contract  is  admitted  by  the  re- 
ply. Appellant  insists  that  the  plaintiff  was 
bound  by  the  special  contract;  that  he  can- 
not sue  for  a  breach  of  the  carrier's  com- 
mon-law duty;  and  that,  by  pleading  a  tort 
and  proving  a  breach  of  the  contract,  a  fatal 
variance  resulted.  The  precise  question  was 
presented  fully,  considered  at  great  length, 
and  determined  adversely  to  appellant,  in 
Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont 
297,  72  Pac.  642.  A  review  of  that  decision 
confirms  us  in  its  correctness,  and  further 
discussion  would  be  of  no  avalL 

Paragraph  6  of  the  contract  pleaded  pro- 
vides: 

"(6)  The  said  shipper  further  agrees  that  as 
a  condition  precedent  to  his  right  to  recover  any 
damages  for  loss  or  injury  to  any  of  said  stock, 
be  will  give  notice  in  writing  of  his  claim  there- 


•roT  other  cases  see  sam«  topic  and  section  NUMBER  to  Dec.  Dig.  A  Am.  Dig.  Kay-No.  Series  A  Reo'r  In^^xes 
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for  to  loine  officer  or  Btatton  agent  of  the  said 
company  before  said  stock  haa  been  removed 
from  the  place  of  destination  or  mingled  with 
other  stock." 

[2]  In  a 'few  Instances,  provlsiona  similar 
to  this  have  been  held  to  be  in  the  nature  of 
statutes  of  limitations;  but  the  decided 
weight,  of  authority  holds,  and  the  better 
reason  is,  that  their  effect  Is  simply  to  limit 
the  carrier's  common-law  liability.  That  a 
common  carrier  may  by  special  contract  lim- 
it the  liability  which  it  would  otherwise  in- 
cur, provided  the  terms  of  the  special  agree- 
ment are  reasonable,  was  recognized  In  the 
Nelson  Case  and  is  the  generally  accepted  doc- 
trine in  this  country.  4  RuL  Case  Law,  {{ 
230,  253.  Whether  such  special  contract  is 
or  is  not  valid  depends  upon  Its  reasonable- 
ness; and  this  question  is  always  referable 
for  solution  to  the  facts  and  circumstances 
of  the  particular  case.  Queen  of  the  Pacific, 
180  U.  S.  49,  21  Sup.  Ct  278,  45  I*  Ed.  419. 

[3],  At  the  time  fhe  contract  In  question 
was  executed  at  Belgrade,  the  shipper  and 
agent  for  the  carrier  understood  that  the 
line  of  the  >jorthern  Pacific  Company  did  not 
extend  to  Chicago,  and  that  from  the  Minne- 
sota transfer,  near  St.  Paul,  to  Chicago,  the 
stock  would  go  forward  over  another  line, 
the  Chicago,  Burlington  &  Quincy,  which 
was  designated  In  the  contract  as  the  con- 
necting carrier.  Notice  of  this  claim  was 
given  on  January  25th,  but  In  the  answer  It 
Is  alleged  that  such  notice  was  not  given 
intll  long  after  the  cattle  In  question  had 
oeen  removed  from  the  place  of  destination 
^nd  mingled  with  other  stock,  and  this  is 
admitted  by  the  reply.  If  the  paragraph 
above  means  anything,  it  required  the  ship- 
per to  give  notice  In  writing  to  an  officer  or 
station  agent  of  the  Northern  Pacific  Com- 
pany. Notice  to  an  agent  of  the  Burlington 
Road  would  not  have  been  effective  for  any 
purpose.  The  company  mentioned  in  para- 
graph 6  is  defined  by  the  preamble  to  the 
contract  to  mean  the  "Northern  Pacific  Rail- 
way Company."  B^rthermore,  if  this  provi- 
sion Is  valid.  It  miist  be  so  construed  as  to 
serve  some  purpose.  Its  evident  purpose 
was  to  enable  the  carrier  to  Investigate  the 
condition  of  the  stock,  and  to  that  end  the 
shipper  was  required  to  keep  them  separate 
until  such  Investigation  was  made  or  a 
reasonable  time  therefor  had  elapsed.  By 
the  facts  before  us  the  reasonableness  of  the 
provision  is  to  be  tested.  The  contract  Is 
silent  upon  the  question  of  service  of  the 
notice.  If  personal  service  was  necessary, 
the  shipper  was  required  to  hold  the  cattle 
at  the  Union  Stockyards  until  he  could  find 
an  officer  or  station  agent  of  the  Northern 
Pacific  Company.  No  particular  officer  or 
station  agent  is  designated,  and.  If  this 
provision  Is  to  be  taken  literally,  the  ship- 
per was  required  at  his  peril  to  assume  the 
burden  of  finding  some  person  who  answered 
the  description  given.  There  is  not  a  sug- 
gestion In  the  contract,  In  the  pleadlogs  or 


the  proof,  that  the  Northern  Padflc  Com- 
pany had  an  officer  or  station  agent  at  Ohl- 
cago,  or  nearer  than  St.  Paul,  the  eastern 
terminus  of  Its  road— more  than  400  miles 
away.  If  service  could  have  been  made  by 
mail,  plaintiff  would  have  been  in  no  bet- 
ter position,  though  doubtless  a  letter  written 
to  the  station  agent  at  Belgrade,  and  mailed 
postpaid  at  Chicago,  would  have  sufficed  for 
a  literal  compliance  with  the  terms  of  this 
provision.  But,  in  any  event,  plaintiff  would 
bare  had  to  bear  the  burden  of  keeping  bis 
cattle  on  the  cars  or  in  the  stockyards  ontU 
the  notice  had  been  received  and  a  reasonable 
time  for  Inspection  had  elapsed.  If  the 
paragraph  in  question  be  construed  to  mean 
that  a  written  notice  mailed  from  Chicago 
ta  any  station  agent  of  the  Northern  Padfle 
Company,  even  the  agent  at  Seattle,  would 
suffice,  it  is  senseless.  If  it  is  construed  to 
mean  that  the  shipper  should  travel  from 
Chicago  to  St  Paul  and  make  personal  serv- 
ice  of  the  notice  upon  an  officer  or  station 
agent  of  the  Northern  Pacific  Company,  then 
it  is  unreasonable  to  the  point  of  being  un- 
conscionable. Whether  the  company  had  an 
officer  or  station  agent  at  Chicago — at  a 
point  where  it  has  no  road — upon  whom  serv- 
ice of  this  notice  could  have  been  made,  was 
a  matter  peculiarly  within  its  own  knowl- 
edge, and  for  this  reason  the  burden  was 
upon  it  to  make  proof  of  such  fact 

If  the  carrier  was  negligent,  resulting  in 
unreasonable  delay  In  the  shipment  and  con- 
sequent damage,  plaintiff's  cause  of  action 
for  a  breach  of  common-law  duty  was  com- 
plete without  reference  to  notice.  To  es- 
cape liability,  the  burden  was  upon  the  car- 
rier to  plead  and  prove  such  a  special  con- 
tract as  would  effect  a  modification  of  the 
duty  Imposed  by  the  common  law.  In  the 
Nelson  Case,  Mr.  Commissioner  Poorman, 
voicing  the  opinion  of  the  court,  said: 

"The  effect  of  the  special  contract  is  therefore 
merely  to  create  and  define  certain  cases  and 
coDditioQS  under  which  its  full  common-law  lia- 
bility shall  not  attach.  The  special  contract  is 
the  evidence  of  such  exception,  and,  to  the  ex- 
tent to  which  it  is  valid,  constitutes  a  defense, 
and  as  such  must  therefore  be  pleaded  as  a  de- 
fense; the  burden  of  proof  resting  on  the  de- 
fendant to  establish  it 

The  validity  of  paragraph  6  above  de- 
pends upon  Its  reasonableness,  and  It  was 
therefore  incumbent  upon  the  carrier  to  /show 
that  it  was  relieved  by  the  provision  of  a  con- 
tract valid;  in  this  Instance  reasonable. 
Houtz  V.  Union  Pac.  R.  Co.,  33  Utah,  175, 
93  Pac.  439,  17  L.  R.  A.  (N.  S.)  628,  and  note. 

In  Missouri  Pac.  Ry.  Co.  v.  Harris, .  OT 
Tex.  166,  2  S.  W.  674,  there  was  presented  a 
case  in  all  particulars  identical  with  the  one 
before  us,  and  the  court  there  said: 

"If  a  carrier  sets  up  a  claim  to  notice  of  a 
given  fact,  as  a  condition  upon  which  Its  liabil- 
ity to  a  snipper  is  to  depend,  then  it  is  incum- 
bent upon  it,  when  the  notice  was  to  be  given  to 
one  of  its  own  officers  or  agents,  to  show  that 
it  had  an  officer  or  agent  at  or  near  the  place 
where  the  notice  Is  to  be  given,  in  any  case  In 
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-wbich  tic  shipper,  b;  the  terms  of  the  con- 
tract through  which  notice  is  claimed,  la  to  hold 
the  property  shipped  at  the  place  of  delivery,  at 
his  own  expense  and  risk,  until  it  can  be  in- 
spected by  some  agent  of  the  carrier.  This 
wonid  be  especially  true  when  the  property  to  be 
inspected  is  intended  for  immediate  sale  at  the 
place  of  destination,  is  perishable  in  character, 
likely  to  deteriorate  in  value  by  holding,  and  ex- 

Sensive  to  keep.  If  in  such  case  the  carrier 
as  not  an  officer  or  agent  at  or  near  the  place 
where  the  property  to  be  inspected  is  delivered, 
BO  that  notice  may  be  promptly  given  and  an 
inspection,  if  desired,  speedily  made,  then  a  con- 
tract requiring  notice  to  be  given  to  any  officer 
or  agent  of  the  carrier  is  not  reasonable  in  its 
diaracter." 

To  the  same  effect  Is  Baxter  v.  It.  N.  A. 
ft  C.  R.  Co.,  165  111.  78,  45  N.  E.  1003. 

Our  conclusion  is  that  this  provision  of 
the  si>ecial  contract,  in  the  absence  of  any 
showing  that  it  was  reasonable,  was  not 
binding  upon  the  shipper,  and  this  disposes 
of  all  other  related  questions. 

[4]  By  instrnctlon  4  the  trial  court  impos- 
ed upon  the  plaintiff  the  burden  of  proving 
negligence  on  the  part  of  the  defendant 
which  resulted  In  the  damages  claimed.  By 
Instruction  10  the  Jury  were  informed  that 
proof  of  unusual  delays  alone  was  not  sufiS- 
dent  to  establish  negligence.  By  instruction 
23  the  court  declared  that  the  law  imposes 
niwn  the  carrier  the  duty  of  exercising  rea- 
sonable diligence  in  its  business  and  to  com- 
plete the  Journey  within  a  reasonable  time, 
"and,  If  be  does  not  do  so,  and  the  stock  is 
injured  by  the  delay,  the  carrier  will  be 
liable."  The  court  then  told  the  Jury  that 
whether  a  given  time  was  or  was  not  reason- 
able was  a  question  of  fact  to  be  determined 
by  tlie  Jury  from  all  the  circumstances  of  the 
case  as  presented  by  the  evidence.  There  is 
not  any  conflict  in  these  Instmctions.  They 
are  to  be  constmed  together.  No.  4  fixes 
the  burden  of  proof.  No.  10  warns  the  Jury 
as  to  the  qoantum  of  proof  required,  and 
No.  28  does  nothing  more  than  refer  the 
qnestion  of  reasonableness,  under  the  cir- 
camstances  of  the  given  case,  to  the  Jury 
for  determination  upon  the  evidence  before 
them. 

There  is  not  any  conflict  between  instruc- 
tion 4,  which  flxes  the  burden  of  proof,  and 
No.  24,  which  directs  the  Jury  how  that  bnr. 
d£n  may  be  met  Neither  are  we  able  to 
agree  with  counsel  for  appellant  tliat  In- 
straction  No.  24  is  inherently  erroneous.  An 
Instruction  in  all  essentials  Identical  with  it 
was  approved  by  the  court  in  the  Nelson 
Case. 

[(]  Appellant  contends  most  earnestly  that 
plaintiff  failed  to  show  that  the  delays  in 
the  coarse  of  transportation  were  chargeable 
to  tlie  carrier's  negligence.  No  useful  pur- 
pose would  be  served  by  reviewing  the  evi- 
dence at  length;  we  content  ourselves  with 
saying  we  think  the  evidence  in  Its  entirety 
sufficient  to  sustain  the  verdict  If  counsel 
for  appellant  mean  that  plaintiff  did  not 
show  the  cause  of  every  delay  and  thereby 


demonstrate  that  the  delays  resulted  from 
negligence,  then  we  agree  with  them ;  but  we 
do  not  assent  to  the  doctrine  that  plaintiff 
assumed  any  such  burden.  The  movements 
of  the  train  were  under  the  exclusive  man- 
agement and  control  of  the  carrier,  and  the 
facts  which  caused  the  train  to  be  delayed 
were  peculiarly  within  the  knowledge  of  the 
officers  and  agents  of  the  railway  company. 
As  was  pertinently  remarked  by  the  Supreme 
Court  of  Wasiilngton,  in  JoUiffe  v.  Northern 
Padflc  Ry.  Co.,  52  Wash.  433,  100  Pac.  9T7: 

"A  car  may  be  sidetracked  and  delayed  for 
one  hour,  or  for  twenty-four  hours,  by  order  of 
the  train  dispatcher,  or  somebody  in  authority 
hundreds  of  miles  away,  for  a  necessity  which  is 
apparent  to  him ;  and  that  necessity  may  have 
been  brought  about  by  negligence  in  the  intricate 
management  of  the  business  by  some  responsible 
agent  of  the  company  a  long  distance  from  the 
location  of  the  train  which  is  sidetracked. 
There  certainly  can  be  no  semblance  of  justice 
in  relieving  the  party  from  making  a  disclosure 
who  is  in  a  position  to  make  it,  or  in  making 
an  explanation  which  will  excuse  it  if  there  be 
such  an  explanation  available  to  him.  This 
court  and  other  courts  have  frequently  said  that, 
where  it  is  necessary  to  make  a  character  of 
proof,  which  by  reason  of  the  circumstances  sur- 
rounding the  case  is  exclusively  within  the 
knowledge  of  one  or  the  other  of  the  parties, 
the  burden  would  be  upon  the  party  possessed 
of  that  knowledge  to  make  the  proof." 

See,  also,  note  to  Cleve  v.  Chicago,  B.  ft  Q. 
Ry.  Co.,  15  Ann.  Cas.  83. 

To  impose  upon  the  shipper  the  burden  of 
ascertaining  the  cause  of  every  delay  in  the 
transportation  of  his  property  and  refuse 
relief  in  the  absence  of  such  proof  would  be 
tantamount  to  denying  any  right  of  action 
for  damages  resulting  from  negligent  delays 
in  transportation.  Whatever  may  be  said  of 
the  trial  court's  instruction  No.  10,  when  the 
plaintiff  showed  that  the  carrier  consumed 
substantially  thirteen  days  in  delivering  bis 
stock  in  Chicago,  over  a  route  which  usually 
consumes  only  six  or  seven  days,  he  met  the 
burden  imposed  upon  him  to  make  out  a 
prima  facie  case,  and  called  upon  the  defend- 
ant for  explanation,  as  the  party  possessing 
knowledge  of  the  facts  which  occasioned  the 
delaya 

In  Nelson  ▼.  Chicago,  B.  ft  Q.  Ry.  Co.,  78 
Neb.  57,  110  N.  W.  741,  the  court  said: 

"While  we  do  not  hold  that  a  railroad  com- 
pany is  an  insurer  of  the  arrival  of  its  trains 
on  schedule  time  in  the  transportation  of  live 
stock  or  other  freight,  yet,  where  there  Is  a  ma- 
terial delay,  the  company  must,  to  exonerate 
itself  from  liability,  show  that  the  delay  arose 
from  some  cause  other  than  its  own  negligence." 

In  Bosley  v.  Baltimore  ft  O.  R.  Co.,  64  W. 
Va.  563,  46  S.  E.  613,  66  L.  R.  A.  871.  the 
court  quoted  with  approval  from  5  Am.  ft 
Eng.  Enc.  Law  (2d  Ed.)  254,  as  follows: 

"It  seems,  however,  that  on  proof  of  a  delay  in 
delivery  a  prima  facie  case  is  made  out  against 
the  carrier,  and  the  burden  of  proof  rests  upon 
it  to  show  that  it  was  not  responsible.  It  rests 
on  the  carrier  for  the  additional  reason  that  such 
facts  are  peculiarly  within  the  Icnowledge  of  tb« 
carrier  and  not  easily  ascertained  by  the  ship- 
per." 
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In  Johnson  v.  New  York,  N.  H.  k  H.  R.  B., 
lU  Me.  263,  88  Ati.  988,  ttie  court  said: 

"If  there  were  no  other  facta  than  those  al- 
ready stated,  we  think  a  jnry  would  be  warrant- 
ed in  saying  that  there  was  unreasonable  delay 
somewhere  m  forwarding  and  transporting  this 
car  of  strawberries;  the  time  occupied  being  53 
hours  instead  of  24  hours  or  leas,  the  ordinary 
time.  It  is  so  far  sufficient  that  it  puts  the  onus 
of  explanation  on  the  defendant." 

In  4  Elliott  on  Railroads  (2d  Ed.)  f  1583, 
the  rule  is  stated  as  follows: 

"The  fact  that  there  was  unusual  delay  does 
not  always  show  a  breach  of  duty.  •  •  • 
The  delay  may  be  so  great  as  to  make  it  proper 
for  the  court  to  adjudge,  as  matter  of  law,  that 
it  was  unreasonable ;  but,  in  accordance  with 
the  doctrine  heretofore  stated,  the  delay  may 
be  shown  to  have  been  a  reasonable  one  under 
the  facts  and  circumstances  of  the  particular 
case,  and,  as  a  general  rule,  the  question  is  one 
of  fact,  or  of  mixed  law  and  fact,  for  the  jury, 
under  proper  instructions.  Where  the  delay  is 
an  unusual  one,  and  is  not  explained,  it  is  held 
to  be  prima  facie  evidence  of  negligence,  but 
that,  in  a  case  where  there  is  only  a  slight 
delay,  the  rule  is  different"  Tiller  *  Smith  y. 
Chicago,  B.  &  Q.Ry.  Co.  (Iowa)  112  N.  W.  631 ; 
6  Cyc.  506. 

In  Justice  to  appellant's  contention.  It  must 
be  conceded  that  the  authorities  are  by  no 
means  unanimous  in  supporting  the  rule  as 
we  hare  announced  It,  as  a  reference  to  4 
Rul.  Case  Law,  §  464,  and  other  texts,  will 
demonstrate;  but,  without  reference  to  the 
weight  of  authority  numerically  considered, 
we  hare  adopted  the  rule  which  In  our  judg- 
ment is  most  reasonable  and  imposes  the 
least  hardship. 

It  Is  Insisted  by  counsel  for  appellant  that, 
even  if  It  be  held  that  plaintiff  made  out  a 
prima  facie  case,  it  was  completely  overcome 
by  the  testimony  of  defendant  in  explanation 
of  the  delays.  To  give  even  a  brief  epitome 
of  the  testimony  of  defendant's  23  witnesses 
would  extend  this  opinion  needlessly.  In  our 
Judgment,  instead  of  fully  exonerating  the 
carrier,  the  evidence  produced  by  it  material- 
ly aided  plaintiff's  case. 

We  do  not  find  any.  error  in  the  record 
prejudicial  to  a  substantial  right  of  appel- 
lant, and  direct  that  the  Judgment  and  order 
be  affirmed. 

AfBrmed. 

BRANTLT,  a  X,  and  BANNER,  J.,  concur. 


(26  Idaho,  616) 

BISCHAB  T.  SHIELDS  et  ax. 
(Supreme  Court  of  Idaho.    Dec.  23,  1914.) 

1.   QUIBTING  TlTI,!!  (8  15»)— VbNDOB  AND  PtTB- 

CHASEB  (S  339*)— Defense— Defect  in  Ti- 
tle. 
BM,  that  the  complaint  states  a  cause  of 
action,    and    that    the    allegations    and    denials 
contained    in    the   amended    answer    and    cross- 
complaint  contain  no  defense  to  the  action. 

fRd.  Note. — For  other  cases,  see  Quieting 
Title.  Cent  Dig.  J  47;  Dec.  Dig.  I  15;*  Vendor 
and  Purchaser,  Cent  Dig.  {§  994-1002;  Dec. 
Dig.  i  339.*] 


2.  QuiETiNo  TiTtB  (§  15*)— Vendob  awd  Pu»- 
CHASEs  (§  339*)— Defense— Defect  in  Ti- 
tle. 

Where  S.  and  wife  contract  to  purchase 
certain  land  from  B.,  and  to  pay  the  purchase 
price  in  installments  at  certain  dates,  and  also 
agree  to  pay  the  taxes  and  assessments  levied 
against  said  land,  and  time  is  expressly  made 
ot  the  essence  of  the  contract,  and  S.  and  wife 
fail  to  make  the  payments  as  provided  by  the 
contract,  and  R.  serves  notice  of  forfeiture  aft- 
er a  default  in  the  payments,  it  is  no  defense  to 
an  action  to  quiet  title  and  to  recover  possession 
of  the  premises  for  the  defendants  to  allege  a 
defect  in  title  and  ask  to  have  the  money  paid 
returned  to  them,  and  the  vendor  may  rescind 
the  contract  for  the  failure  to  pay  any  of  the 
installments  preceding  the  last'  without  tender 
of  the  deed,  since  the  payment  of  the  last  in- 
stallment and  the  delivery  of  the  deed  are  mu- 
tual, concurrent,  and  dependent  obligations. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  i  47;  Dec.  Dig.  §  15;*  Vendor 
and  Purchaser,  Cent  Dig.  §f  994-1002;  Dec. 
Dig.  i  339.»] 

3.  Pleading  ({  345*)— JimajCENT  on  Plead- 
ings. 

Held,  that  the  court  did  not  err  in  entering 
judgment  on  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {f  1055-1059;   Dea  Dig.  §  345.*] 

Appeal  from  District  Court,  Kootenai  Coun- 
ty;  John  M.  Flynn,  Judge. 

Action  by  Marie  D.  Rischar  against  W.  W. 
Shields  and  wife  to  quiet  title  and  regain 
possession  of  certain  real  estate.  From  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

James  H.  Frazier,  of  Cceur  d'AIene,  for 
appellants.  C.  H.  Potts,  of  Cksur  d'AIene, 
for  respondent 

SULLIVAN,  C.  J.  This  action  was  broui^t 
by  the  respondent  to  quiet  her  title  to  a 
certain  lot  situated  tn  or  near  Goeur  d'AIene 
City  and  to  recover  possession  thereof.  A 
demurrer  to  the  complaint  was  filed,  and 
overruled  by  the  court  Thereafter  an  an- 
swer, an  amended  answer,  and  a  croes-com- 
plalnt  were  filed,  and  a  motion  to  strike  the 
amended  answer  and  counterclaim  and  for 
judgment  on  the  pleadings  was  made  by  the 
respondent,  which  was  granted  by  the  court 
A  motion  was  also  made  to  amend  the  an- 
swer, which  was  denied  by  the  court,  and 
judgment  was  entered  in  favor  of  the  plain- 
tiff for  the  possession  of  said  lot  and  quiet- 
ing her  title  thereto.  The  appeal  is  from 
the  judgment  and  from  the  order  denying 
the  defendant's  motion  to  amend  the  answer. 

The  following  facts  appear  from  the  rec- 
ord :  On  April  28,  1911,  the  plaintiff  and  de- 
fendants entered  into  a  contract  whereby 
the  plaintiff  agreed  to  sell,  and  the  defend- 
ants agreed  to  purchase,  the  tract  of  land 
In  controversy.  The  defendants  agreed  to 
pay  to  the  plaintiff  $4,000  for  said  land  as 
follows:  Five  hundred  dollars  on  the  exe- 
cution of  the  contract  (which  was  paid) ; 
$1,500  on  the  lat  of  May,  1911;  and  $2,000 
<m  the  1st  of  May,  1914,  with  Interest  at 
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the  rate  of  7  per  cent,  per  amram,  payable 
semiannually — and  to  pay  all  taxes  and  as- 
sessments that  might  be  legally  levied  against 
said  land,  and  in  case  of  failure  by  the  de- 
fendants to  make  either  payment,  or  any  part 
thereof,  or  to  perform  any  of  the  covenants 
by  them  to  be  performed,  the  contract,  at 
the  option  of  the  plaintiff,  might  be  forfeit- 
ed, and  the  defendants  should  forfeit  all 
payments  made  on  the  contract,  and  such 
payments  might  be  retained  by  the  plaintiff 
in  full  satisfaction  and  liquidation  of  the 
damages  sustained  by  her,  and  she  should 
hare  a  right  to  enter  into  the  possession  of 
the  premises  in  case  of  the  default  in  mak- 
ing such  payments.  The  plaintiff  agreed  to 
furnish  a  complete  abstract  of  title  to  the 
defendant,  and  convey  said  lot  clear  of  all 
incumbrances  by  good  and  suflBcient  war- 
ranty deed,  upon  the  completion  of  said  con- 
tract It  was  mutually  agreed  that  the  time 
of  making  the  payments  was  of  the  essence 
of  the  contract  The  defendants  did  not 
make  the  $1,500  payment  agreed  to  be  made 
on  the  1st  of  May,  1911,  but  thereafter  paid 
$1,000  on  said  payment,  and  the  defendants 
failed  to  pay  the  taxes  legally  levied  on  said 
premises  for  the  years  1911,  1912,  and  1013, 
and  failed  and  refused  to  make  any  other 
payments  on  the  purchase  price  of  said  land. 
On  December  13,  1913,  the  plaintiff  notified 
the  defendants  in  writing  that  she  intended 
to  declare  said  agreement  and  contract  for- 
feited and  ended  on  January  1,  1914,  unless 
they  should  comply  with  the  terms  of  said 
contract  and  make  the  payments  due  for 
said  land  on  or  before  January  1,  1914.  De- 
fendents  neglected  and  refused  to  make  such 
payments  and  thereafter  in  March,  1914, 
this  action  was  brought. 

The  assignments  of  error  are  to  the  effect 
that  the  court  erred  in  overruling  the  demur- 
rer to  the  complaint,  and  In  sustaining  the 
plaintiff's  motion  to  strike  the  answer  and 
afBrmatlve  defense,  and  denying  the  defend- 
ant's right  to  amend  their  answer  and  af- 
firmative defense. 

[1-3]  On  an  examination  of  the  complaint 
we  find  that  it  states  a  cause  of  action,  and 
the  court  therefore  did  not  err  in  over- 
ruling the  demurrer  to  the  complaint  As 
above  stated,  this  action  was  based  on  a  con- 
tract for  the  purchase  of  real  estate,  by  the 
terms  of  which,  if  the  appellants  failed  to 
make  the  payments  as  stipulated,  and  to 
pay  all  taxes  and  assessments  against  said 
land,  the  plaintiff  was  authorized  to  declare 
a  forfeiture  of  the  contract  and  time  was 
made  of  the  essence  of  said  contract  By 
the  answer  and  cross-complaint  of  the  de- 
fendants, they  admitted  that  they  entered 
Into  said  contract ;  that  they  had  failed  and 
neglected  to  make  the  payments  as  stipulat- 
ed, but  undertook  to  Justify  such  failure  by 
alleging  that  the  plaintiff  did  not  have  title 
to  a  part  of  said  lot,  and  hence  could  not 
convey  it  to  them  by  warranty  deed  as  she 


had  agreed  to  do,  and  conid  not  furnish  them 
an  abstract  of  title  showing  a  clear  title 
in  her.  By  their  cross-complaint  they  sought 
to  recover  back  the  amount  of  money  paid 
and  a  further  sum  by  reason  of  the  removal 
of  certain  electrical  fixtures. 

Under  a  well-established  rule  of  law  the 
allegations  contained  In  said  amended  an- 
swer and  cross-complaint  were  no  defense  to 
this  action.  The  defendants  ought  to  have 
tendered  a  compliance  on  their  part  with  the 
provisions  of  said  contract  They  ought 
to  have  tendered  the  purchase  price  as  stip- 
ulated, and  then,  if  the  plaintiff  failed  to 
produce  an  abstract  of  title  showing  a  clear 
title  and  a  warranty  deed,  as  provided  in 
the  contract,  they  would  have  been  In  a  posi- 
tion to  recover  back  whatever  damages  they 
had  sustained  by  reason  of  the  plaintiff's 
failure  or  inability  to  comply  on  her.  part 
with  its  provisions.  The  vendees  could  not 
retain  possession  of  said  land  and  refuse 
and  neglect  to  pay  the  price  when  due,  or 
offer  to  pay  it,  cdnce  the  failure  of  title  would 
not  give  them  the  right  to  continue  in  pos- 
session, and  also  the  right  to  recover  back 
the  payments  made  on  the  land.  In  Brent- 
nall  V.  Marshall,  10  Kan.  App.  488,  63  Pac. 
93,  it  was  held  that  where  payments  are  to 
be  made  in  Installments,  and  deed  given  on 
the  payment  of  the  last  installment,  the  ven- 
dor may  rescind  for  failure  to  pay  any  of 
the  installments  preceding  the  last  without 
tender  of  a  deed.  A  similar  case  is  that  of 
Voight  V.  Fidelity  Inv.  Co.,  49  Wash.  612, 
96  Pac.  162,  wherein  It  was  held  that  the 
covenant  to  pay  the  first  Installment  and  the 
covenant  to  convey  were  not  concurrent; 
hence  a  forfeiture  of  the  contract  for  the 
nonpayment  of  the  Installment  might  be 
made  without  tendering  a  deed.  It  is  only 
the  payment  of  the  last  installment  and  the 
delivery  of  the  deed  that  are  mutual,  con- 
current and  dependent  obligations.  Lewis 
V.  Wellard,  62  Wash.  590,  114  Pac.  455.  To 
the  same  effect  Is  Reese  v.  Westfleld,  56 
Wash.  416,  105  Pac.  837,  28  U  R.  A.  (N.  S.) 
956. 

In  the  case  at  bar  there  was  a  written 
notice  of  intention  to  declare  a  forfeiture 
given  to  the  defendants,  and  more  than  a 
month  given  to  them  to  make  payment  and 
defeat  the  proposed  forfeiture.  Under  that 
state  of  facts,  and  under  the  terms  of  the 
contract  of  sale,  the  defense  set  up  in  the 
answer  and  cross-complaint  is  no  defense^ 
since  the  payment  of  the  last  installment 
and  the  delivery  of  the  deed  and  abstract 
were  mutual,  concurrent,  and  dependent  ob- 
ligations, and  in  case  the  plaintiff  failed  to 
produce  the  proper  abstract  and  the  deed, 
upon  the  tender  of  the  last  payment,  then 
the  defendants  would  have  placed  themselves 
in  a  position  to  demand  and  recover  damages 
they  had  sustained  by  reason  of  such  failure 
on  the  part  of  the  plaintiff. 

In  this  view  of  the  case,  it  is  not  neces- 
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aary  to  pass  siieclflcaUy  npon  the  qaestlon 
ot  whether  the  court  erred  In  striking  out 
the  amended  answer  and  cross-complaint, 
since  the  defendants  conld  not  recover  from 
the  plaintiff  until  she  had  defaulted  in  some 
of  her  covenants  embodied  tn  said  contract 
The  Judgment  of  the  trial  court  must 
therefore  be  affirmed;  and  It  is  so  ordered, 
with  costs  In  favor  of  the  respondent 

TRUITT  and  BUDQB,  JJ.,  concur. 


(45  Utah,  29S) 
SHEPHEBD  T.  DEXVER  &  B.  O.  B.  CX>. 
(No.  2607.) 

(Supreme  Court  of  DUh.    Bee.  1,  1914.    On 
Application  for  Rehearing,  Jan.  6,  1915.) 

1.  Afpkai,  and  Ebbob  ({  231*)— Pbesenta- 
TioN  of  Obounds  or  RaviKw  m  Coubt  Bb- 

M>W— S  UFFICIEN  OT . 

Objections  that  testimony  as  to  the  con- 
tents of  an  accoant  booli  was  irrelevant,  in- 
competent, and  immaterial,  and  wholly  col- 
lateral and  hearsay  aa  to  plaintiff,  were  suffi- 
ciently speciSc  to  entitle  plaintiff  to  a  review 
of  the  ruling  admitting  the  evidence. 

[Ud.  Note. — For  other  caaes,  see  Apiieal  and 
Error,  Cent  Dig.  fS  1299,  1352;  Dec.  Dig.  f 
231.*] 

2.  WrrNSssEB     ({     405*)— IiCFKAoaianr— Iif- 

KATBBIAI,    MaTTEBS. 

Where  a  witness,  haying  testified  to  his 
presence  at  the  j^lace  of  the  accident,  stated 
on  cross-examination  that  he  was  at  that  time 
hauling  lumber  to  another  town  which  he  de- 
livered the  next  day,  the  fact  whether  the  vrit- 
ness  delivered  lumber  i»  material,  and  he  may 
be  contradicted  and  impeached  on  that  matter. 
[Ed.  Note. — For  other  cases,  see  Witnessea, 
(3ent  Dig.  i!  1273,  1275;   Dec.  Dig.  {  405.*] 

3.  WnNESSES  (8  406*)— IltPEACHINO  EVI- 
DENCE—ACCOCHT  Books— Adiussibiuty— 
Hbabsat. 

In  an  action  by  one  injured  by  a  train, 
where  a  witness  accounted  for  bis  presence  at 
the  place  of  the  accident  by  stating  that  he 
was  hauling  a  load  of  lumber  which  was  de- 
livered at  a  store  the  next  day,  the  manager 
of  the  store  cannot  testify  that  its  books  showed 
no  delivery  of  lumber  by  the  witness  at  that 
time;  for  the  books  which  related  to  transac- 
tions between  third  persons,  were  res  inter 
alios  acta  and  hearsay,  and  the  manager  by 
testifying  to  their  contents  was  not  merely  re- 
freshini;  bis  memory,  but  was  putting  the  books 
in  evidence. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1276-1279;   Dec  Dig.  {  406.*] 

4.  Appeal  and  Ebbob  ({  1050*)— Review- 
Harmless  Errob. 

The  erroneous  admission  of  testimony,  as 
to  the  contents  of  an  account  book,  offereid  to 
contradict  the  explanation  of  plaintiff's  witness 
OS  to  whf  he  was  at  the  place  of  the  accident, 
is  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  g  1050.*] 

On  Application  for  Rehearing. 

5.  Btidenck  (§  354*)- Account  Books— Ad- 
ussTBiLrrr. 

Entries  made  in  a  record  book  or  document 
by  one  in  the  ordinary  course  of  his  business, 
employment,  or  profession,  having  personal 
knowledge  of  the  fact  may  be  received  in  evi- 
dence,  where  the  entrant  is  dead,  insane,  be- , 


^ond  flie  jurisdiction  of  the  court,  or^  if  liv- 
mg,  is  unable  to  recall  the  facts,  or  refresh  his 
memory  by  referring  to  the  books,  although  able 
to  tesafy  as  to  the  authenticity  of  the  entries. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  a  1432-1483;    Dec.  Dig.  |  354.*] 

McCarty,  OL  J.,  dissenting. 

Appeal  from  District  CSonrt,  Utah  County ; 
A.  B.  Morgan,  Judge. 

Action  by  Joseph  O.  Shepherd  against  the 
Denver  &  Rio  Grande  Railroad  Company,  a 
corporation.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

B.  A.  Walton,  of  Salt  Lake  CUj.  for  ap- 
pellant Van  Cott,  Allison  ft  Biter,  of  Salt 
Lake  City,  for  respondent. 

STRAUP,  J.  The  plaintUf  bron^t  this 
action  to  recover  damages  for  the  loss  of  a 
leg.  In  the  complaint  It  is  alleged  that  he 
was  in  the  defendant's  employ  as  a  laborer 
shoveling  cinders  in  its  yards  at  Thistle,  and 
In  the  performance  of  his  work  was  required 
to  be  on  the  track  between  the  rails;  and 
that  the  defendant,  without  observing  a  look- 
out or  giving  warning,  ran  over  him  with 
one  of  its  engines.  The  defendant  answering 
admitted  the  injuries  on  the  day  alleged,  the 
6th  of  January,  1911,  denied  the  charged 
negligence,  and  pleaded  contributory  negli- 
gence and  assumption  of  risk.  The  case  was 
tried  to  the  court  and  a  jury,  and  resulted 
in  a  verdict  In  favor  of  the  defendant  The 
plaintiff  appeals. 

The  principal  assignment  relates  to  the 
admission  of  certain  evidence  over  the  plaln- 
tifTs  objections.  The  bill  recites  that  evi- 
dence on  behalf  of  plaintiff  was  given  to  sup- 
port the  allegations  of  his  complaint,  and 
on  behalf  of  the  defendant  to  disprove  th«m ; 
and  that  a  verdict  either  in  favor  of  the  de- 
fendant or  the  plaintiff  would  be  supported 
by  evidence.  There  is  no  dispute  that  the 
plaintiff,  while  working  on  the  track  in  the 
defendant's  yards  at  Thistle,  was  injured 
on  the  5th  day  of  January,  1911,  by  an  en- 
gine operated  or  pushed  against  him.  In 
that  respect  the  bill  recites  that  the  plain- 
tiff adduced  evidence  tending  to  show  that 
the  engine  in  the  yard,  without  notice  or  sig- 
nal, was  operated  towards  him,  who,  at  work 
on  the  track,  did  not  see  the  approaching 
engine  because  of  a  dead  engine  between  him 
and  the  approaching  engine;  and  that  the 
approaching  engine  was  operated  against  the 
dead  engine,  causing  it  to  be  pushed  or  mov- 
ed against  him.  The  defendant  adduced  evi- 
dence tending  to  show  that  two  engines  cou- 
pled together  were  moved  along  the  track 
in  the  yard  In  clear  view  of  the  plaintiff 
for  500  feet  or  more,  and  that  timely  sig- 
nals and  warnings  were  givoi  of  their  ap- 
proach, and  that  It  was  not,  but  the  plaintiff 
was,  negligent 

The  plaintiff  called  aa  a  witness  In  his  be- 
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half  one  Ralph  hewia,  who  testifled  that  he 
was  acquainted  with  the  yards  at  Thistle, 
and  while  traveling  from  hla  ranch  to  Span- 
ish Fork  with  a  load  of  Inmber,  and  passing 
through  Thistle,  witnessed  the  accident  about 
76  feet  away.  He  testifled  that  two  engines 
coupled  together  were,  without  warning  or 
signals,  operated  against  a  third  engine, 
which  was  pnshed  against  the  plaintiff  and 
injured  him.  On  cross-examination  he  testi- 
fied that  he  was  taking  the  lumber  to  Span- 
ish Fork,  a  town  beyond  Thistle,  and  reached 
Spanish  Fork  on  the  night  of  the  day  of  the 
accident  and  there  made  delivery  of  the 
lumber  the  next  morning  to  the  Farmers' 
Go-op  store,  and  was  given  credit  for  it  He 
farther  testifled  that  one  Joseph  Hanson  was 
the  owner  of  the  Co-op,  and  that  he  did  the 
business  with  blm. 

The  defendant  called  Joseph  Hanson,  who 
testifled  that  he  was  the  manager  of  the 
Go-op  store  and  that  the  witness  Ralph  Liew- 
Is  had  had  an  account  at  the  store.  Then 
he  was  asked  by  counsel  for  defendant: 

"Q.  Have  yon  the  books  with  you  that  show 
his  account  A.  Yes,  sir.  Q.  Will  yon  turn  to 
his  account,  please?  (WitneBs  opened  book.) 
When  did  he  open  up  bis  account  with  you? 
(That  wag  objected  to  by  counsel  for  plaintiS 
a*  'irrelevant,  incompetent,  and  immaterial; 
wholly  collateral,  and  hearsay  as  to  this  plain- 
tiff.') Counsel  for  Defendant:  If  these  books, 
your  honor — the  witness  testified  with  respect 
to  a  load  of  lumber  that  was  delivered,  and  that 
be  Iiad  an  account  there  and  got  credit  for  it. 
Counsel  for  Plaintiff:  We  submit  that  it  is 
immaterial  and  entirely  collateral — collateral 
issues — if  be  took  his  answer  on  immaterial  mat- 
ter on  orosa-examination.  Counsel  for  Defend- 
ant: But  it  was  not  an  immaterial  matter; 
it  was  of  vital  importance.  (The  objection 
was  overruled,  to  which  the  plaintiff  excepted.) 
The  witness  answered  :  His  account  was  opened 
up  Febmary  23,  1911,  on  the  books— his  in- 
dividual account.  Q.  That  was  the  beginning 
of  his  account?  A.  xes,  sir.  Q.  Now,  do  your 
records  disclose  any  credits  that  the  Farmers' 
Co-op  gave  him  for  any  load  of  lumber?  A. 
Yes,  sir.  Q.  On  what  date?  Counsel  for  Plain- 
tiff: Now,  that  is  objected  to  as  irrelevant,  in- 
competent, and  immaterial.  The  Court:  I 
think  that  would  be  incompetent,' probably.  I 
don't  see  on  what  theory  you  would  be  able  to 
get  that  in.  Counsel  for  Defendant:  The  wit- 
ness testified  that  on  Jannary  4th  (5th)  he  came 
down  the  canyon  with  a  load  of  lumber,  and 
he  said  that  on  the  very  next  day  be  made 
delivery  of  that  load  of  Inmber." 

Here,  on  the  settlement  of  the  bill,  a  con- 
troversy arose  between  counsel  as  to  a  state- 
ment or  remark  made  by  counsel  for  plaintiff. 
As  shown  by  the  transcript  of  the  ofBdal 
reporter,  what  counsel  said  was,  "I  shall 
withdraw  the  objection."  Gounsel  for  plain- 
tiff, however,  urged,  at  the  settlement,  that 
his  remarks  were  not  correctly  reported,  and 
that  what  he  in  fact  said  was,  "I  still  insist 
on  the  objection,"  but  that  the  objection  was 
overruled,  to  which  ruling  he  excepted.  The 
conrt.  In  such  particular,  settled  the  bill  as 
flhown  by  the  reporter's  transcript,  bat  at 
the  same  time,  and  in  that  connection,  put 
in  the  bill  this  statement  by  the  court: 

"I  feel  very  confident  that  counsel  for  plain- 
tiff protected  himself  in  the  matter  of  the  in- 


troduction of  that  testimony.  While  I  conld 
not  remember  it  as  to  the  specific  questions  and 
answers,  that  matter  was  u  my  mind  all  the 
way  along  there  that  he  was  strenuously  object- 
ing to  that  contradicting  testimony.  I  thought 
at  that  time  it  was  proper  to  be  admitted.  I 
think  now  that  it  should  have  been  admitted, 
or  else  I  should  have  granted  a  new  trial  on  the 
theory  that  that  evidence  bad  been  admitted 
over  the  objection  of  counsel  for  plaintiS.  I 
nnderstood  all  through  and  in  the  matter  of 
the  argument  for  a  new  trial  that  counsel  for 
plaintiff  had  saved  the  record  on  the  introduc- 
tion of  that  testimony." 

Recurring  to  the  further  examination  of 
the  witness  Hanson  with  the  books,  counsel 
for  defendant  further  asked  him: 

"Q.  Now,  the  question  was,  on  what  date 
were  any  credits  given  him  (the  witness  Ralph 
Lewis)  for  a  load  of  lumber?  A.  The  first  cred- 
it we  have  here,  or,  at  least,  one  credit  we  have, 
is  May  15,  1911,  'By  lumber,  919.53.'  Q.  And 
do  your  records  disclose  how  much  lumber?  A. 
No,  sir.  Jnst  the  amount  of  dollars  and  cents 
he  got  for  his  lumber." 

The  witness  farther  testlOed  that  when  a 
load  of  lumber  was  delivered  credit  slips  in 
duplicate  were  made,  one  given  to  the  cus- 
tomer and  one  retained  by  the  store,  "and 
every  morning  they  were  copied  on  the  day- 
book, and  from  the  daybook  onto  the  ledger." 
On  cross-examination  he  was  asked: 

"Q.  The  books  yon  have  here  are  merdy  ledg- 
ers? A.  Yes,  sir;  they  are  ledgers.  Q.  And 
the  conrse  of  your  business,  I  assume,  was  to 
have  some  other  book  of  original  entry?  A. 
Yes.  sir.  Q.  What  do  you  call  it?  Daybook? 
A.  Yes,  sir.  Q.  And  before  that  entry  there 
would  be  a  slip?  A.  Yee,  sir.  They  should 
all  correspond  in  dates." 

In  response  to  further  questions  on  cross- 
examination,  the  witness  testifled  that  Ralph 
Lewis  had  no  individual  account  prior  to 
Febmary  23,  1911,  but  that  Lewis  Bros,  had 
an  account  covering  January  4, 1911,  and  that 
there  was  a  balance  due  them  on  January 
3,  1911,  and  that  they  had  an  account  with 
them  in  December,  1910.  He  was  further 
asked  on  cross-examination: 

"Q.  Do  you  remember  whether  or  not  he 
(Ralph  licwis)  delivered  some  lumber  to  yon 
on  any  account,  or  delivered  lumber  to  you  in 
January,  1911.  A.  No,  I  don't  remember.  He 
might  brought  lumber,  and  might  not  have 
brought  lumber.  'There  was  several  loads  of 
lumber  came  In  with  different  boys,  and  it  is 
two  years  ago,  and  I  don't  try  to  remember 
those  things,  because  we  keep  track  of  them 
on  our  books." 

On  redirect  the  witness  was  asked: 
"Now,  will  yon  be  good  enough  to  look  at  the 
account  of  Lewis  Bros.,  which  yon  said  was 
in  December,  1910?  A.  Yes,  sir.  Q.  Is  that 
account  credited  with  any  Inmber,  and,  if  so, 
what?  A.  There  is  a  little  credit  in  December, 
1910.  Q.  Now,  turn  to  the  Lewis  Bros,  ac* 
count  in  the  other  book,  it  yon  Pjease.  A.  The 
two  Lewis  Bros.?  Q.  Yes.  (Witness  opens 
l>ook.)  Is  the  account  that  you  are  now  look- 
ing at  the  one  subsequent  to  Deoeml>er,  1910? 
A.  Yes,  sir;  that  is  'carried  from  this  book  in- 
to this  one.  That  is  a  corresponding  chain  of 
accounts.  There  is  a  $62.82  credit  to  Lewis 
Bros.  Q.  Did  yon  carry  the  account  from 
this  book  into  the  one  that  you  have  in  your 
bands?  A.  Yes,  sir.  Q.  On  what  date  does 
the  credit  appear  there?  A.  It  appears  Janu- 
ary 3d,  when  it  was  transferred.  Q.  And  when 
did  you  balance  np  this  accotmt?    A.  It  was 
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balanced  on  January  3d.  Q.  Confine  your  at- 
tention to  this  account.  Will  you  please  ex- 
amine it  and  tell  me  whether  there  were  any 
credits  for  lumber,  and,  if  so,  when?  Counsel 
for  Plaintiff:  I  object  to  that  as  incompetent, 
hearsay,  irrelevant,  and  immaterial.  This  book 
is  not  competent  as  against  the  plaintiff  in 
this  case.  It  is  between  other  parties.  Counsel 
for  Defendant :  But  this  is  redirect  examination 
of  the  matter  which  you  went  into  _  on  your 
cross-examination.  Counsel  for  Plaintiff:  I 
submit  it.  (The  objection  was  overruled  and 
an  exception  noted.)  Counsel  for  the  Defend- 
ant (proceeding  with  the  witness) :  Q.  I  am 
referring  now  to  the  account  which  begins  Jan- 
uary 3,  1911,  which  you  say  is  a  continuation 
of  the  other  one.  A.  Tou  ask  for  all  the 
credits?  Q.  No,  merely  the  credits  for  any 
lumber,  all  the  lumber  credit*  A.  (Witness 
looking  at  the  hook.)  We  have  one  July  7, 
1911 ;  July  18th,  $41.83 :  July  26th,  $13.99 ; 
August  28th  by  lumber.  That  is  the  last  cred- 
it of  lumber  to  the  Lewis  Bros." 

Thus,  it  is  made  to  appear  that  the  defend- 
ant was  permitted,  by  the  account  books  of 
the  Fanners'  Co-op  store — books  of  a  third 
party  showing  accounts  of  transactions  be- 
tween him  and  another,  both  strangers  to 
both  litigants— to  contradict  and  dlsproTe 
the  testimony  of  plaintiff's  witness  that  he, 
on  the  morning  after  the  accident,  delivered 
to  the  Co-op  store  a  load  of  lumber  and  was 
given  credit  tor  it.  It  is  urged  by  plaintiff  that 
this  was  improper:  (1)  Because  the  witness 
was  permitted  to  be  contradicted  and  im- 
peached on  a  wholly  collateral  and  immateri- 
al matter;  and  (2)  that,  though  it  was  prop- 
er to  so  contradict  and  Impeach  him,  the  evi- 
dence by  which  the  contradiction  and  Im- 
peachment was  permitted  was  incompetent  for 
two  reasons  (a)  the  books  themselves  were 
res  inter  alios  acta  and  hearsay;  and  (b) 
were  not  books  of  original  entry.  The  plain- 
tiff, however,  is  not  entitled  to  a  review  of 
the  ruling  on  the  last  alleged  ground  (b),  be- 
cause no  such  objection  was  made  to  the  of- 
fer In  the  court  below. 

[11  It  Is  contended  by  the  respondent  that 
no  sufficient  and  proper  objections  were  made 
to  the  offer  and  admission  of  the  evidence 
on  the  other  alleged  grounds.  The  bill  as 
settled  shows  a  record  somewhat  uncertain 
as  to  whether  an  objection 'was  made  to  the 
particular  question  asked  the  witness  Hanson 
heretofore  referred  to ;  that  is,  though  made, 
whether  It  was  not  withdrawn.  But  even  ad 
to  that,  the  court  certifies  to  us  that  counsel 
for  plaintiff  strenuously  objected  to  "that 
contradicting  testimony,"  and  that  the  court 
felt  confident  that  he  had  protected  himself 
and  saved  the  record  In  such  particular. 
However,  Independently  of  that,  we  think 
the  record  shows  sufficient  and  proper  objec- 
tions to  the  evidence  and  exceptions  to  the 
rulings  complained  of.  At  the  very  thresh- 
old, when  the  witness  Hanson  was  called  to 
the  stand  with  the  books  of  the  Co-op  store 
and  was  asked  to  turn  to  the  account  of  the 
witness  Ralph  Lewis,  and  upon  opening  the 
book  was  asked  to  state  when  Ralph  Lewis 
opened  his  account  with  the  store,  plaintiff's 
counsel  objected,  upon  the  grounds  that  the 


evidence  sought  was  "irrelevant.  Incompetent, 
Immaterial,  and  wholly  collateral,  and  hear- 
say as  to  this  plaintiff,"  and  when  the  wit- 
ness Hanson's  attention  was  called  to  the  ac- 
count beginning  January  8,  1911,  and  was 
asked  to  examine  it  and  to  state  whether 
there  was  any  credit  for  lumber,  and  if  so 
to  state  when  It  was,  further  objections  were 
made  on  the  grounds  that  the  testimony  call- 
ed for  was  "Incompetent,  hearsay,  irrelevant, 
and  Immaterial"  and  that  "this  book  is  not 
competent  as  against  the  plaintiff  In  tbia 
case."  We  think  therefore  the  record  dis* 
closes  sufficient  objections  upon  the  grounds, 
not  only  that  the  testimony  related  to  col- 
lateral and  immaterial  matters,  but  also  that 
it  was  hearsay  and  Incompetent;  and  that 
the  objections  were  sufficiently  specific  to  call 
attention  of  the  court  and  counsel  to  the 
grounds  upon  which  It  was  claimed  the  prof- 
fered evidence  was  objectionable  and  to  entitle 
plaintiff  to  a  review  of  the  rulings  in  sadb 
I>artlcular. 

[2]  Counsel  do  not  dispute  the  familiar 
rule  that  a  witness  may  not  be  contradicted 
or  Impeached  on  collateral,  immaterial,  or  ir- 
relevant matters;  and  that  his  answers,  as 
to  such  matters  drawn  out  on  cross-examina- 
tion, are  generally  conclusive  on  the  cross- 
examining  party,  except  such  as  bear  on  the 
recollei  Ion  of  the  witness,  or  tend  to  show 
a  state  cf  feeling  or  bias,  or  source  of  knowl- 
edge, or  interest  In  the  litigation,  or  relation 
to  the  parties.  The  further  well-known  rule 
is  also  conceded  that  the  test  of  whether  the 
matter  Is  collateral  or  not  Is  whether  the 
party  seeking  to  introduce  the  evidence  for 
the  purpose  of  contradiction  or  impeachment 
would  be  entitled  to  prove  it  as  a  part  of  his 
case,  or  otherwise  to  prove  the  fact  In  his  be- 
half. Now,  measured  by  this  test,  appellant 
asserts  that,  since  the  exact  time  and  place 
of  the  accident  were  wholly  v<rlthout  dispute, 
the  answer  of  the  witness  on  cross-examina- 
tion that  he,  the  next  morning  after  the  ac- 
cident, delivered  a  load  of  lumber  to  the  Co- 
op store  at  Spanish  Fork,  was  testimony 
respecting  a  wholly  collateral  and  Immaterial 
matter;  and,  though  It  was  proper  cross-ex- 
amination, the  answer  of  the  witness  was 
nevertheless  conclusive  on  the  cross-examin- 
ing party.  At  first  blush  that  may  seem 
plausible,  but,  on  reflection,  we  are  of  the 
opinion  that  the  fact  of  whether  the  witness 
delivered  lumber  at  the  store  at  Spanish 
Fork,  as  testified  to  by  him,  had  some  rela- 
tion to  the  circumstance  of  his  presence  at 
the  accident  The  witness  testified  that  he 
passed  the  place  of  the  accident  with  a  load 
of  lumber,  witnessed  the  accident,  and  then 
drove  from  there  with  the  lumber  to  Spanish 
Fork,  arriving  there  In  the  evening,  and  made 
delivery  of  the  lumber  the  next  morning; 
and,  when  asked  when  he  drew  his  pay,  stat- 
ed he  was  given  credit  for  the  lumber.  Now, 
the  fact  that  he  did  not  deliver  the  lumber 
the  next  morning  at  the  store  as  testified 
to  by  him,  and  made  no  delivery  of  lumber 
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tintU  some  time  thereafter,  tended  to  dis- 
credit the  statement  of  the  witness  that  he 
had  a  load  of  lumber  with  him  at  the  time 
of  the  accident;  and  that  tended  to  discredit 
the  statement  that  he  v^as  at  the  place  of  the 
accident  and  witnessed  It  A  case,  as  we 
think.  In  point  Is  East  Tennessee,  V.  &  G. 
R.  R.  Co.  V.  Daniel,  91  Ga.  768,  18  S.  B.  22. 
The  syllabus  reflects  the  point  decided.  It  is: 
"Where  a  witness,  by  way  of  accounting  for 
his  presence  at  the  scene  of  the  killing  of  an 
animal,  states  that  immediately  before  going 
there  he  made  a  particular  purchase  at  a  cer- 
tain store,  evidence  is  admissible,  in  behalf  of 
the  opposite  party,  showing  or  tending  to  show 
that  be  made  no  such  purchase  on  the  occasion 
referred  to.  While  this  fact  is  not  directly 
material  on  the  circumstances  of  the  killing, 
it  is  indirectly  material,  because  it  contra- 
dicts the  witness  as  to  the  train  of  events  which 
led  him  to  be  present,  and  thus  tends  to  dis- 
credit him  as  to  the  fact  of  liis  presence." 

The  following,  on  principle,  are  to  the  same 
effect:  Sampson  v.  Enghes,  147  Cal.  62,  81 
Pac.  202;  Boche  t.  State,  84  Neb.  845,  122 
N.  W.  72 ;  M.,  K.  4  T.  Ry.  Co.  v.  MUam,  20 
Tex.  av.  App.  688,  50  S.  W.  417. 

We  are  therefore  of  the  opinion  that  the 
defendant,  to  impeach  and  contradict  the 
witness,  was  entitled  to  prove  the  fact  that 
be  did  not  deliver  the  luml>er  at  the  Co-op 
store  as  testified  to  by  hlui  the  next  morning 
after  the  accident,  and  to  ehow  when,  if  at 
all,  he  made  delivery  of  lumber  at  the  store. 

[3]  The  serlons  qnestlon  Is  as  to  the  com- 
petency of  the  evidence  by  which  the  defend- 
ant was  permitted  to  prove  such  fact  It  was 
entitled  to  prove  it  by  any  witness  who  had 
knowledge  of  the  fact  but  not  by  hearsay 
evidence.  The  defendant  was  permitted  to 
prove  it  by  entries  in  the  account  books  of 
the  Co-op  store,  books  of  a  third  party  show- 
ing accounts  of  transactions  between  him  and 
plaintiffs  witness  both  strangers  to  both 
litigants.  It  did  not  attempt  nor  offer  to 
prove  It  any  other  manner.  While  the  de- 
fendant did  not  offer  nor  put  the  books  them- 
selves in  evidence,  yet  it  called  the  witness 
Banson,  the  manager  of  the  store,  identlfled 
the  books  by  him,  required  him  to  take  and 
open  them  and  to  turn  to  and  examine  the 
accounts  between  the  witness  Ralph  Lewis 
and  the  Co-op  store,  and  to  then  state  what 
the  entries,  as  shown  by  the  books,  indicated 
respecting  the  delivery  of  lumber  by  Lewis 
and  the  credits  given  him  therefor.  Nowhere 
was  the  witness  Hanson  asked  to  testify,  nor 
did  he  testify,  as  to  the  fact  of  whether  the 
witness  Ralph  Lewis  delivered  lumber  to  the 
store,  and,  if  so,  when  such  delivery  was 
made.  All  that  he  was  asked  to  state,  and 
all  that  he  did  state,  was  what  the  l>ooks  in 
such  particular  themselves  showed.  We 
think,  as  between  the  plalntlif  and  the  de- 
fendant the  account  books  of  the  Go-op  store, 
books  showins  accounts  of  transactions  be- 
tween parties  both  of  whom  were  strangers 
to  both  litigants,  were  res  inter  alios  acta 
and  hearsay  and  not  admissible.  2  Ency.  ISv. 
667,  and  numerous  cases  there  referred  to; 


3  Jonee,  Corns,  on  Ev.  S  !574,  and  cases.  To 
permit  a  witness,  as  was  done,  to  state  what 
the  books  themselves  showed — a  witness  to 
take  them,  turn  to  them,  examine  the  ac- 
counts between  the  plalntifTs  witness  and 
the  Co-op  store,  and  to  state  what  they  show- 
ed and  indicated  with  respect  to  the  delivery 
of  lumber  by  Ralph  Lewis  and  the  credits 
given  him  therefor — was  equally  hearsay  and 
inadjnisslble.  Thus,  the  fact  that  lumber 
was  not  delivered  by  the  plaintilTs  witness  to 
the  Co-op  store  the  next  morning  after  the 
accident,  as  testified  to  by  him,  and  that 
no  delivery  of  lumber  was  made  by  him 
until  some  time  thereafter,  was  not  proven 
by  the  testimony  of  the  witness  Hanson,  nor 
by  any  evidence,  except  by  the  books  of  the 
Co-op  store.    We  think  that  was  error. 

It  is  claimed,  however,  that  the  rule  as 
stated  is  not  "inflexible,"  in  support  of 
which  references  are  made  where  entries  in 
books  of  strangers,  used  to  refresh  or  aid  the 
memory  of  a  witness,  or  entries  made  in 
regular  or  due  course  of  business,  were  ad- 
mitted. The  rule  admitting  books  of  account 
as  primary  and  independent  evidence  of  the 
facts  therein  recited,  as  was  here  done,  is  one 
thing.  The  'rule  permitting  a  witness  to  re- 
fresh or  aid  memory  by  referring  to  entries 
in  books  of  account,  or  other  books,  docu- 
ments, writings,  or  memoranda.  Is  anotlier 
and  wholly  different  thing.  When  the  mem- 
ory of  a  witness  may  be  refreshed,  and  the 
circumstances  or  conditions  under  which  the 
book,  document  or  memorandum  used  for 
that  purpose  may  then  be  put  in  evidence, 
not  as  primary  and  independent  evidence  of 
the  f&cts  therein  recited  but  in  connection 
with  the  testimony  of  the  witness,  is  stated 
and  illustrated  in  11  Ency.  Ev.  under  the 
heading  "Refreshing  Memory,"  especially  on 
pages  95,  136,  137,  and  142.  The  familiar 
rule  tts  there  stated  clearly  shows  that  no  suf- 
ficient or  any  foundation  was  here  laid  to 
permit  the  books  to  go,  nor  were  they  of- 
fered or  received,  in  evidence  on  any  such 
theory,  or  for  any  such  purpose.  The  record 
shows  that  the  witness  testifying  to  the  con- 
tents of  the  books  was  not  asked  to  refresh, 
nor  did  he  aid,  his  memory  by  referring  to 
the  books;  nor  did  he  give  any  testimony 
concerning  the  delivery  of  lumber  by  plain- 
tiff's witness,  nor  as  to  credits  given  him, 
except  to  identify  the  books  and  to  state 
their  contents  to  the  jury.  So  is  the  distinct 
tion  between  books  of  account,  and  entries 
made  In  regular  and  due  course  of  business, 
marked  and  well  settled.  5  EIncy.  Ev.  255. 
They  both  are  exceptions  to  the  hearsay  rule. 
The  misapplication  of  the  one  cannot  be  ex- 
cused or  vindicated  by  pointing  to  the  other. 
So,  of  course,  may  a  witness,  who  testified 
having  made  or  seen,  or  otherwise  testified 
concerning,  an  entry  or  statement  in  a  book 
or  instrument  be  contradicted  by  the  book 
or  instrument  Itself,  in  which  case  it  matters 
not  whether  the  book  or  instrument  be  that 
of  one  of  the  parties,  or  of  another.    But 
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tbe  question  In  hand  Is  not  that,  nor  when 
books  may  be  used  to  refresh  or  aid  memory 
and  then  be  put  in  evidence,  or  when  entries 
made  in  due  or  regalar  course  of  business  are 
admissible;  but  when  may  entries  in  books 
of  account,  not  referred  to  or  used  to  re- 
fresh or  aid  memory,  be  put  in  evidence  as 
primary  and  Independent  evidence  of  the 
facts  so  entered  and  recited?  We  think 
they  are  inadmissible  for  such  parpose,  and 
hearsay,  when  they  are,  as  they  were  here, 
entries  in  books  of  account  of  a  third  per- 
son of  transactions  or  accounts  between  him 
and  others  not  parties  to  the  litigation.  We 
do  not  find  the  authorities  discordant  as  to 
this.  To  regard  the  rule  as  here  Inapplicable 
is,  we  think,  to  disregard  the  basic  principles 
upon  which  tbe  shop-book  rule  rests,  and  to 
unsettle  long  and  well-established  rules  of 
evidence. 

[4]  We  are  also  of  the  opinion  that  tbe 
ruling  was  prejudicial.  East  Tenn.,  V.  & 
G.  R.  R.  Oo.  V.  Daniel,  supra;  Cooper  ▼. 
Hopkins,  70  N.  H.  271,  48  Atl.  100.  As  is 
contended  for  by  the  defendant,  and  as  we 
hold,  the  fact  as  to  whether  the  plaintiff's 
witness  delivered  lumber  to  the  C!o-op  store 
as  testified  to  by  him  was  material;  the 
defendant  says,  "of  vital  Importance."  But, 
as  has  been  seen,  the  only  evidence  by  which 
the  defendant  disproved  or  contradicted  that 
testimony  was  by  Incompetent  and  hearsay 
evidence.  It  did  not  disprove  It,  nor  offer, 
nor  attempt,  to  disprove  it  by  any  other  evi- 
dence. Where  thus  a  material  fact  is  es- 
tablished by  competent  evidence  on  the  part 
of  one  litigant,  and  against  his  objection  his 
adversary  is  permitted  to  contradict  or  dis- 
prove it  by  nothing  but  incompetent  and 
hearsay  evidence,  prejudice  will  not  only  be 
presumed,  but  appears.  The  natural  tenden- 
cy of  such  evidence,  under  such  circum- 
stance^ is  harmful.  To  say  that  It  did  not 
have  any  harmful  effect  is  conjectural  and 
speculative. 

The  Judgment  of  the  court  below  Is  there- 
fore reversed,  and  the  case  remanded  for  a 
new  trial.    Costa  to  tbe  appellant 

FRICK,  J.  I  concur.  My  first  impression 
was  that  the  legal  effect  of  what  was  per- 
mitted by  the  trial  court  amounted  to  no 
more  than  to  permit  the  witness  Hanson  to 
refresh  his  memory  from  what  was  con- 
tained in  the  books  offered  in  evidence.  Aft- 
er a  careful  examination  of  tbe  record, 
however,  and  upon  further  reflection,  I  am 
forced  to  the  conclusion  that  what  was  ac- 
tually permitted  was  the  introduction  of  the 
Farmers'  Co-op  books  as  primary  evidence 
of  tbe  facts  therein  recited.  Mr.  Hanson 
did  not  make  the  entries  In  the  books,  nor 
was  he  asked,  nor  did  he  testify,  as  to  the 
correctness  of  the  entries;  hence  what  was 
done  was  not  an  attempt  to  refresh  the  wit- 
ness' memory  from  past  events,  but  it  was  an 
attempt  to  prove  a  fact  which  we  have  held 
was  material  and  relevant  by  book  entries 


which,  as  to  the  appellant,  were  hearsay 
pure  and  simple.  This  constituted  error  ac- 
cording to  all  authorities. 

Nor  are  the  cases  of  Davenport  ▼.  Cum- 
mings,  15  Iowa,  219,  and  Costello  v.  Crowell, 
133  Mass.  352,  and  other  authorities  Cited 
by  the  Chief  Justice,  In  point  here.  A  mere 
cursory  reading  of  tbe  excerpts  quoted  by 
him  alone  shows  that  what  was  held  in  those 
cases  in  no  way  supports  the  rulings  of  the 
trial  court  in  this  case.  Neither  do  the  first 
two  iUustratioDs  offered  by  the  Chief  Justice 
answer  appellant's  objections  to  the  book 
entries  Involved  here.  This  is  so  for  rea- 
sons so  obvious  that  It  requires  no  further 
comment  Upon  the  other  hand,  while  the 
Illustration  with  regard  to  the  hotel  register 
would,  under  certain  circumstances,  be  prop-^ 
er  evidence,  yet  again  for  obvious  reasons, 
that  illustration  does  not  come  within  the 
rule  laid  down  by  Mr.  Justice  STRAUP,  and 
hence  can  have  no  controlling  influence  hen. 

Nor  can  the  entries  in  the  Farmers'  Co-op 
books  be  used  to  impeach  the  statements  of 
the  witness  Lewis.  He  did  not  make  the 
entries  in  the  books.  Nor  did  he  testify  that 
any  were  made,  or  that  he  saw  any  made; 
nor  that  if  made,  they  were  correct  Nor 
did  be  testify  to  anything  concerning  any 
entry  or  statement  In  the  Co-op  books.  All 
that  was  testified  to  In  such  particular  by 
him  was  that  he  delivered  the  load  of  lum- 
ber to  the  Co-op  store,  and  that  he  was  not 
paid  therefor,  but  was  given  credit  for  It 
In  fact  there  la  nothing  in  the  record  what- 
ever to  indicate  that  he  saw  or  even  knew  of 
the  entries  contained  in  the  books,  or  that 
be  testified  concerning  any  such  subject  It 
needs  no  argument  to  show  that  a  witness 
may  not  be  Impeached  by  the  declarations 
or  statements  of  a  third  iierson  where  such 
witness  knew  nothing  concerning  the  state- 
ments. The  book  entries  in  question  here 
represent  the  statements  or  declarations  of  a 
third  person  not  made  in  the  presence  of  tbe 
witness  Lewis  and  of  which,  bo  far  as  the 
record  discloses,  he  had  absolutely  no  knowl- 
edge and  no  connection  therewith. 

Under  the  circumstances,  therefore,  there 
is  no  escape  from  the  conclusions  reached 
by  Mr.  Justice  STRAUP. 

Mccarty,  C.  J.  (dissenting.  I  think  the 
judgment  should  be  afiirmed.  Ralph  Lewis 
testified  that  as  he  was  passing  the  rail- 
road yards  at  Thistle,  Utah,  with  a  team  and 
a  wagon  loaded  with  lumber,  he  saw  the  ac- 
cident in  which  tbe  plaintiff  received  the  In- 
juries described  in  the  complaint  It  is  ad- 
mitted that  the  accident  occurred  January 
5,  1911.     The  witness  further  testified: 

"I  wag  taking  lumber  to  Spanish  Fork  for 
the  Farmers'  Co-op.  I  reached  Spanish  Fork 
after  night  and  made  delivery  of  the  lumber 
next  day.  Q.  When  did  you  draw  your  pay  for 
it  if  yoQ  got  any?  A.  Why,  we  juat  put  it 
on  credit  there.  We  had  a  Farmers  Co-op  and 
we  had  credit  there.  Joseph  Hanson  runs  the 
Farmers'  Co-op.  He  was  the  man  with  whom 
I  did  tbe  business." 
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It  will  be  observed  that  the  witness  ac- 
counted for  his  presence,  at  Thistle  at  the 
time  the  accident  occarred  In  which  plaintiff 
received  the  injuries  complained  of,  by  stat- 
ing that  be,  at  the  time,  was  passing  through 
Thistle  with  a  load  of  lumber  which  be  de- 
livered to  the  Farmers'  Co-op  of  Spanish 
Fork  the  following  morning.  The  import  of 
his  testimony  la  that  he  was  given  credit  on 
the  books  of  the  Farmers'  Co-op  for  the  lum- 
ber. It  will  be  observed  that  the  witness 
made  a  somewhat  detailed  statement  con- 
cerning bis  movements,  and  as  to  what  he 
did  immediately  after  the  accident  as  cor- 
roborative and  in  aid  of  his  testimony  that 
bjB  was  at  Thistle  and  witnessed  the  accident 
The  books  showed  that  he  did  not  have  an 
account  with  the  Fa)-mers'  Co-op  on  January 
6,  1911,  but  they  did  show  that  he  opened 
an  account  February  23,  1911,  and  was  first 
given  credit  for  lumber  May  11,  1911.  For 
the  purpose  of  showing,  or  tending  to  show, 
the  improbability  of  the  truth  of  Lewis'  tes- 
timony on  this  point,  defendant  had  the  right 
to  show  that  the  witness  was  not  given  cred- 
it on  tbe  books  of  the  Farmers'  Co-op  for  the 
lumber  which  he  claims  he  delivered  to  that 
tnstitntion  the  day  after  the  accident  occur- 
red. In  one  of  the  prevailing  opinions  it  la 
said  that: 

"He  (Lewis)  did  not  make  the  entries  In  the 
books.  *  *  *  In  tact,  there  is  nothing  in 
the  record  whatever  to  indicate  that  be  ever 
saw  or  even  knew  of  the  entries  contained  in 
the  books." 

It  is  quite  evident  that  Lewis  did  not  make 
the  entries,  and  it  is  also  very  clearly  shown 
that  "he  never  saw  or  even  knew  of  tbe  ea- 
tries  (regarding  which  he. testified)  contain- 
ed In  the  books,"  because  the  record  conclu- 
sively shows  that  the  books  contained  no  such 
entries  of  that  date.  It  is  also  suggested 
that  be  did  not  testify  that  he  saw  the  en- 
tries made,  or,  if  they  were  made,  they  were 
correct  What  he  did  testify,  as  shown  by 
the  bill  of  exceptions,  was  that  on  the  day 
after  the  accident  in  question  he  delivered  a 
load  of  lumber  to  the  Farmers'  Co-op  and 
was  given  credit  for  It  He  said,  "We  Just 
put  it  (referring  to  the  payment  for  the  lum- 
ber) on  credit  there."  This  was  a  direct  and 
positive  statement  of  the  witness  that  he 
was  given  credit  for  the  lumber.  U  was  to 
Impeach  him  on  this  point  that  the  book  en- 
tries were  admitted  in  evidence.  The  books 
having  been  offered  and  admitted  for  the 
purpose  of  Impeachment  only,  tbe  question 
of  whether  the  entries  therein  contained  were 
correct  or  incorrect  was,  under  the  circum- 
stances, wholly  immaterial.  4  Chamberlayne, 
Ev.  i  2685.  If  the  alleged  transaction  of 
the  delivery  of  the  lumber  on  January  8, 
1911,  and  the  giving  of  credit  therefor  by  the 
Farmers'  Co-op  on  Its  books,  were  the  sub- 
ject-matter of  the  action,  then  of  course  tbe 
question  of  whether  the  entries  in  the  books 
respecting  such  credit  were  correct  or  incor- 
rect might  be  of  controlling  importance,  and 


the  shop-book  mle  in  such  case  might  prop- 
erly be  applied.  It  is  the  invoking  of  that 
rule  in  this  case,  where  I  contend  it  can  have 
no  application  whatever,  that  gives  rise  to 
the  difference  of  opinion  respecting  tbe  dis- 
position that  should  be  made  of  the  case  on 
this  appeal. 

The  books  constituted  tbe  best  evidence 
of  what  they  contained  and  did  not  contain. 
In  2  Wigmore,  §  1531,  the  author  says: 

"The  absence  of  an  entry,  when  an  entry 
would  naturally  have  been  made  if  a  transac* 
tion  had  occurred,  woald  ordinarily  be  equiva* 
lent  to  an  assertion  that  no  such  transaction 
occurred,  and  therefore  should  be  admissible 
for  that  purpose." 

And  again,  in  section  1656,  he  says: 
"The  absence  of  a  debit  entry  in  a  book  con- 
taining both  debits  and  credits  should  be  re* 
garded  as  in  effect  a  statement  that  no  sudt 
goods  or  services  had  been  received,  and  should 
therefore  be  admissible." 

I  also  invite  attention  to  a  note  in  Ann. 
Cas.  1914B,  1250,  where  the  annotator  dtes 
and  reviews  many  cases  In  which  the  ques- 
tion of  whether  private  books  or  records  are 
admissible  as  evidence  of  the  nonezistenoe 
of  matters  not  entered  therein  Is  discussed. 
In  oondnding  his  review  of  the  cases,  the 
compiler,  among  other  things,  says  that: 

"Private  books  and  records  are  sometimes  ad- 
missible as  evidence  of  what  they  do  not  con- 
tain in  corroboration  or  contradiction  of  other 
evidence." 

I  recognize  the  general  rule  to  be  that  en- 
tries made  in  books  of  a  third  party  of  ac- 
counts and  transactions  between  persons  who 
are  not  parties  to  the  proceedings  before  the 
court  are  not  admissible  in  evidence,  but  I 
do  not  understand  the  rule  to  be  an  absolute 
or  Inflexible  one.  The  authorities,  as  I  read 
them,  make  a  distinction  In  the  application 
of  the  rule  between  cases  where  entries  in 
private  books  of  account  are  offered  as  evi- 
dence for  the  purpose  of  contradicting  the 
testimony  of  a  witness  who,  in  aid  of  his  tes- 
timony given  In  a  matter — the  subject-matter 
of  tbe  action — that  has  no  connection  with 
or  relaticm  to  the  books  or  the  entries  therein 
contained,  and  cases  where  the  entries  are 
offered  for  the  purpose  of  maintaining  or  de- 
feating some  claim  based  upon  the  transac- 
tions concerning  which  the  entries  were  made. 
In  the  class  of  cases  first  referred  to,  the 
books  of  third  parties  are  admissible ;  where- 
as. In  the  class  last  referred  to  they  are  not 
admissible  as  evidence.  The  books  In  ques- 
tion tended  to  contradict  the  testimony  of 
Ralph  Lewis  on  a  material  point,  and  were 
offered  and  admitted  in  evidence  for  that  pur- 
pose only.  As  was  held  In  the  case  of  Dale 
V.  Kempton,  46  Vt  76: 

"In  this  respect  and  for  such  a  purpose, 
the  introduction  of  the  books  bears  no  analogy 
to  the  use  of  books  as  evidence  to  prove  the 
sale  and  delivery  of  merchandise,  or  to  prove 
any  other  transaction  upon  and  In  virtue  of 
which  the  party  claims  the  right  to  make  a 
charge,  and  to  hold  the  other  party  liable." 

Passing  the  informal  way  In  which  the  en- 
tries In  the  books  in  question  were  offered 
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and  received  In  evidence,  I  am  clearly  of  the 
opinion  that  the  court  did  not  err  In  admit- 
ting them. 

This  question  was  involved  in  Davenport  v. 
Cummlngs,  15  Iowa,  219.  There  the  court, 
In  the  course  of  a  weU-consldered  opinion, 
said: 

"It  is  claimed  that  books  of  account  are  ad- 
missible as  between  the  parties  to  them  and 
to  tlie  suit  in  which  they  are  offered.  Bat  when 
witnesses  refer  to  boolcs  io  aid  of  their  state- 
ments, and  especially  when,  as  in  thia  case, 
they  state  that  they  only  know  certain  matters 
from  having  seen  them  in  the  books,  such  books 
are  clearly  competent  to  show  the  improbability 
of,  or  mistake  in,  their  testimony.  It  is  the 
same  ns  if  they  had  referred  to  any  other  mem- 
orandum or  writing.  Who  made  aueh  memo- 
randum i»  not  material.  •  *  •  When  the 
books  referred  to  by  the  witness  were  suffi- 
ciently identified,  they  were  properly  admitted." 
(Italics  mine.) 

A  question  similar  to,  If  not  identical  with, 
the  one  here  presented,  was  Involved  In  Cos- 
tello  V.  Crowell,  133  Mass.  352.  In  that  case 
the  action  was  brought  to  recover  on  two 
promissory  notes.  The  defense  was  that  both 
notes  were  forgeries.  Judgment  was  render- 
ed In  favor  of  the  plalntifT  on  one  note  but 
denied  him  as  to. the  other.    The  court  said: 

"The  remaining  exception  of  the  plaintiff  is 
lO  the  admission  of  the  entry  in  the  books  of 
Korrf  &  Co.  to  prove  the  date  of  the  delivery 
ot  the  blanks  by  them  to  Groom  &  Co.,  on  one 
>f  which  the  note  in  suit  was  written.  (Korrf 
ft  Co.  was  not  a  party  to  the  action,  nor  was 
it  directly  or  indirectly  interested  therein.) 
These  entries  were  first  used  to  refresh  the 
memory  of  the  witness  Armstrong.  They  were 
dearly  competent  for  that  purpose.  *  •  • 
This  use  of  the  entry  did  not  make  it  evidence, 
aoT  authorize  it  to  be  submitted  to  the  jury, 
onless  for  the  purpose  of  testing  the  memory 
which  had  been  refreshed  by  it.  Subsequently 
the  defendant  offered  the  book  itself  in  evi- 
dence, and  it  was  admitted,  and  the  entry  read 
to  the  jury.  We  think  it  was  properly  admit- 
ted. Armstrong  testified  to  the  delivery  of  the 
blanks,  but  he  could  not,  from  recollection,  fix 
the  date,  which  was  a  material  fact.  For  the 
purpose  of  doin^  this,  the  entry  made  by  the 
witness  at  the  time  of  the  transaction,  in  the 
regular  course  of  business,  was   competent." 

In  2  Wlgmore  Br.  §  1005,  the  author  says: 
"When  the  memory  is  tested  by  asking  for 
the  witness'  recollection  of  facts  not  otherwise 
material,  his  errors  of  recollection  cannot  be 
shown  by  extrinsic  testimony.  But  circum- 
stances which  form  the  alleged  grounds  of  bis 
recollection  of  material  facts  testified  to  by 
him  should  be  subject  to  contradiction.  »  ♦  • 
In  general,  the  exclusionary  rule  seems  to  be 
too  strictly  enforced.  'Everything,'  said  Lord 
Denman,  'is  material  that  affects  the  credit 
of  the  witness.'  The  discretion  of  the  trial 
court  should  be  left  to  control.  It  it  a  mistake 
to  lay  doion  any  fixed  rule  which  vjiU  prevent 
him  from  permittinff  fKch  testimony  as  may 
expose  a  false  untness.  History  has  shown,  and 
every    day's    trials    illustrate,    that    not    infre- 

?iuently  it   is  in  minor  details  alone  that  the 
alae  witness  is  vulnerable  and  his  exposure  is 
feasible."     (Italics  mine.) 

I  know  of  no  good  reason,  and  certainly 
none  has  been  suggested,  why  books  that  con- 
tain no  entries  regarding  the  subject-matter 
In  litigation  should  be  received  in  evidence 
for  the  pnrpose  of  impeachment  when  such 
hooka  belong  to  and  are  kept  by  one  of  the 


parties  to  the  suit  in  which  they  are  offered, 
and  rejected  as  Incompetent  If  perchance  they 
belong  to  and  are  kept  by  i>er8ons  not  parties 
to  the  action.  For  the  purpose  of  Illustrating 
the  unsoundness  of  such  a  rule  and  the  In- 
justice that  may  often  result  from  Its  appli- 
cation, we  will  suppose  a  case  Is  on  trial  in 
which  it  is  necessary  for  one  of  the  parties 
to  the  suit,  in  order  to  maintain  the  action  or 
establish  a  good  defense  thereto,  as  the  case 
may  be,  to  prove  tliat  a  certain  transaction — 
the  subject-matter  of  the  action — took  place 
in  this  dty  on  January  6, 1911.  A  witness  is 
called  by  the  party  seeking  to  make  sudi 
proof,  and  tesHfles  thgt  he  was  in  the 
city  on  that  date,  was  present,  heard,  and 
saw  all  that  transpired  relating  to  the  trans- 
action, and  relates  in  detaU  what  he  claims 
the  circumstances  were.  On  cross-examina- 
tion he  testifies  that  he  has  a  clear  and  dis- 
tinct recollection  as  to  the  date  because  the 
transaction  occurred  on  the  day  he  arrived 
in  the  city,  namely,  January  6,  1911;  that 
Just  before  he  witnessed  the  transaction  he 
opened  an  account  with  a  certain  local  bank 
by  making  a  deposit  of  money ;  that  he  then 
witnessed  the  transaction  in  controversy,  and 
immediately  thereafter  he  went  to  the  office 
of  a  certain  real  estate  firm  and  leased  a  cot- 
tage by  the  month,  paying  one  month's  rent 
therefor  in  advance ;  that  he  saw  one  of  the 
clerks  In  the  office  make  an  entry  in  the  books 
of  account  kept  by  the  firm  crediting  him  for 
the  rent  paid.  The  other  party  to  the  action 
discovers,  on  investigation,  that  the  records 
of  the  bank  show  that  the  witness  opened  an 
account  with  the  bank  February  11,  1811, 
and  that  he  never  Iiad  an  account  with  the 
iMink  prior  to  that  date.  He  also  discovers 
that  the  boolcs  of  the  real  estate  firm  from 
whom  the  witness  leased  the  cottage  show 
that  that  transaction  also  took  place  Fehni- 
ary  11,  1911,  and  fall  to  show  that  he  did  any 
business  with  the  firm  prior  to  that  dat& 
The  employes  of  the  bank  with  whom  the 
witness  claims  he  did  the  business  when  be 
made  the  deposit  of  money  are  called  as  wit- 
nesses, and  testify  that  they  have  no  recollec- 
tion whatever  of  the  transaction  and  have  no 
knowledge  respecting  it  except  what  the 
books  show.  To  further  illustrate:  A  party 
Is  charged  with  and  is  on  trial  for  a  heinous 
crime.  His  defense  Is  an  alibi.  Two  or  more 
witnesses,  called  by  the  defendant  to  prove 
the  alibi  testify  that  on  the  day  the  crime  is 
admitted  to  have  been  committed  they  were 
with  the  defendant  at  a  town  or  dty  several 
hundred  miles  from  the  place  where  the 
crime  was  committed :  that  on  that  day  they, 
in  company  with  the  defendant,  registered 
and  put  up  at  a  certain  hotel  in  such  town 
or  city;  that  they  saw  the  defendant  write 
his  name  in  the  hotel  register ;  and  that  they 
were  with  him  during  that  entire  day.  It 
transpires  that  neither  defendant's  name  nor 
the  names  of  his  witnesses  appear  in  the  ho- 
tel register.   The  clerk  at  the  hotel  who  was 
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tbe  cnstodlan  of  the  book  (the  register)  Is 
called  as  a  witness,  but  Is  unable  to  remem- 
ber whether  the  defendant  and  his  witnesses, 
or  any  of  them,  were  at  or  about  the  hotel  on 
tbe  date  specified  In  the  erldence.  Under 
these  dreumstances,  I  think  It  Is  clear  that 
the  records  of  the  bank  and  the  books  of  the 
real  estate  firm  and  the  hotel  register,  on  be- 
ing properly  identified,  would  be  admissible 
as  evidence  for  the  purpose  of  contradicting 
and  Impeaching  the  witnesses  who,  in  aid  of 
their  testimony  given  on  the  Issues  pertain- 
ing to  the  subject-matter  of  the  action,  re- 
ferred to  certain  transactions  which  they 
claimed  were  entered  in  the  books.  In  fact, 
I  think  It  would  be  a  reflection  on  onr  sys- 
tem of  Jurisprudence  to  hold,  under  such  cir- 
cumstances, that  In  the  one  case  a  litigant 
must  be  the  victim  of  perjured  testimony  and 
bis  property  rights  thereby  sacrificed  and 
taken  from  him,  and  In  the  other  case  that 
crime  mnst  go  unpunished  because  Of  a 
strained  and  In  my  Judgment  unreasonable 
application  of  a  court-made  rule  of  law — a 
rule  that  was  promulgated  to  promote  Justice 
and  never  was  intended,  as  I  read  the  author- 
ities, to  be  applied  so  as  to  shield  a  corrupt 
and  designing  witness  in  giving  false  testi- 
mony. Moreover,  to  hold  In  such  cases  that 
when  the  books  offered  as  evidence  belong 
to  and  are  kept  by  a  third  party  they  are, 
under  the  shop-book  rule.  Inadmissible,  but 
when  they  belong  to  and  are  kept  by  one  of 
tbe  parties  to  tbe  action  or  proceeding  they 
are  admissible  as  evidence,  even  though  they 
contain  no  entry  concerning  the  subject-mat- 
ter of  the  action,  as  I  view  the  question,  is 
to  reduce  the  rule  to  an  absurdity. 

Since  the  foregoing  was  drafted  and  sub- 
mitted to  my  Associates,  it  is  suggested  in 
the  concurring  opinion  written  by  Mr.  Justice 
FRICK  that  the  foregoing  illustration  regard- 
ing tbe  hotel  register  does  not  come  within 
tbe  rule  laid  down  by  Mr.  Justice  STRAUP 
in  tbe  prevailing  opinion.  If  not,  why  not? 
It  is  common  knowledge  that  the  hotel  reg- 
ister Is  one  of  the  most  important  and  in- 
dispensable of  books  of  account  kept  by  ho- 
tels. Upon  this  book  the  day,  and.  In  many 
instances,  the  time  of  the  day,  Is  noted  when 
parties  become  guests  at  the  hotel,  the  num- 
bers and  grades  of  tbe  rooms  occupied  by 
the  different  guests,  and  also  tbe  time  when 
a  guest  severs  bis  connection  as  such  with 
the  hotel.  To  hold  that  In  this  class  of  cases 
a  hotel  register  Is  admissible  as  evidence,  but 
that  books  of  account  of  other  business  in- 
stitutions are  not,  is  to  make  a  distinction 
where,  in  principle,  there  is  absolutely  no  dif- 
ference. 

Mr.  Justice  STRAUP,  In  the  prevailing 
opinion,  states: 

"So  may  a  witness  who  testified  having  made 
or  seen,  or  otherwise  tettified  concerning,  an 
entry  or  statement  in  a  book  or  Instrument,  be 
contradicted  by  tbe  book  or  instrument  itself, 
in  which  case  it  matters  not  whether  the  book 
or  instrument  be  that  of  one  of  the  parties,  or 
the  witness,  or  of  another."    (Italics  mint.) 


This  Is  a  clear  and  concise  statement  of  tbe 
law  as  I  understand  it  to  be;  and  the  case 
at  bar,  I  think,  comes  clearly  within  it  I 
again  invite  attention  to  the  testimony  of 
Lewis  wherein  he  said,  referring  to  the  terms 
on  which  he  claims  lie  delivered  a  load  of 
lumber  to  the  Farmers'  Co-op  on  January  6, 
1911,  "We  just  put  It  on  ciedlt  there."  This, 
in  a  literal  sense,  is  a  statement  that  he,  at 
least,  assisted  in  making  the  entry  giving 
credit  for  the  lumber.  I  think,  however,  a 
fair  construction  of  tbe  language,  under  the 
circumstances,  is  that  he  was  present,  saw 
the  entry  made,  and  acquiesced  in  what  was 
done  in  that  regard.  Let  that  be  as  it  may, 
he  not  only  testified  "concerning"  the  alleged 
entry,  but  that  he  had  something  to  do  with 
the  making  of  It  Therefore  I  insist  that  this 
case  comes  within  the  rule  of  law  so  well 
stated  by  Ur.  Justice  STRAUP  in  tbe  con- 
cluding part  of  tbe  prevailing  opinion. 

On  Application  for  Rehearing. 

STRAUP,  3.  A  petition  for  a  rehearing 
is  filed  by  the  respondent  Our  attention  is 
called  to  tbe  testimony  of  another  witness, 
the  bookkeeper  of  the  Co-op  store,  by  whom  it 
is  claimed  it  was  shown  the  books  were  prop- 
erly authenticated  and  that  the  entries  were 
made  by  him  in  due  course  of  buslnesa  It 
is  claimed  we  overlooked  this  testimony,  and 
hence  the  case  ought  to  be  reopened,  rear- 
gued, and  re-examined,  especially  on  tbe 
question  of  whether  the  entries  in  tbe  account 
books  were  not  properly  received  in  evidence 
as  entries  made  in  regular  or  due  course  of 
business.  It  is  apparent  from  tbe  opinion 
that  we  did  not  hold  the  books  inadmissible 
because  they  were  not  properly  authenticat- 
ed or  not  shown  to  be  account  books  of  orig- 
inal entries  or  not  regularly  kept  in  due 
course  of  business,  but  because  the  books  con- 
fessedly are  account  books,  and  nothing  else, 
of  a  third  party  as  to  transactions  with  an- 
other, both  of  whom  were  strangers  to  both 
litigants,  and,  as  such,  do  not  come  within 
the  exception  to  the  hearsay  rule  admitting 
account  books  In  evidence  as  primary  and 
Independent  evidence  of  the  facts  therein  re- 
cited. The  testimony  of  the  bookkeeper  was 
not  overlooked.  It,  as  we  then  thought  and 
as  we  still  think,  added  nothing  whatever  to 
the  question  in  hand.  But  let  us  again  look 
at  It  After  showing  that  the  witness  was 
the  secretary,  treasurer,  and  bookkeeper  of 
the  Co-op  store,  be  was  then  asked  by  re- 
spondent: 

"Q.  Will  yon  be  good  enough  to  tell  me 
whether  this  book  contains  the  account  of  Ralph 
Lewis?  A.  Yes,  sir.  Q.  Is  tiiat  the  book  of 
account  of  the  Farmers'  Co-op?     A.  Yes,  sir, 

2.  And  will  you  turn  to  Ralph  Lewis'  account? 
.  Yes,  sir.  Q.  I  will  ask  you  if  you  now  have 
turned  to  the  page  beginning  his  account?  A. 
Yes,  air.  Q.  It  begins  on  what  date?  A.  The 
account  was  opened  up  February  23,  1911.  Q, 
Let  me  ask  yon  if  the  entries  on  that  sheet  yon 
are  now  looking  at  are  in  your  handwriting? 
A.  Yes,  sir.  Q.  When  credits  are  given  men 
who  have  an  account  with  yon,  on  account  ot 
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any  materials  diat  mur  ba  deUvered.  and  re- 
ceived by  you  as  a  credit,  who  enters  them  on 
the  books?  A.  On  these  books?  Q.  Yes.  A.  I 
da  Q.  Doyon  find  any  credit  for  lumber  de- 
livered by  Ralph  Lewis?  A.  Yes,  air.  Q.  On 
what  date?    A.  May  15,  1911." 

He  gave  similar  testimony  as  to  an  account 
with  Lewis  Bros.,  and  wben,  as  shown  by  the 
books,  tbe  first  and  the  last  credit  was  given 
them. 

[6]  Upon  this,  counsel  contend  that  tbe  en- 
tries were  admissible  on  tbe  theory  of  anoth- 
er well-recognized  exception  to  tbe  hearsay 
rule— entries  made  in  due  or  regular  course 
of  business.  By  that  is  meant  entries  made 
In  a  record,  book,  or  document  setting  fortb  a 
fact  or  transaction  made  by  one  In  tbe  ordi- 
nary' course  of  bis  business,  employment,  of- 
fice, or  profession,  which  It  was  his  duty  In 
such  manner  to  make,  and  who  had  personal 
knowledge  of  tbe  facts  entered,  or,  as  put  by 
some  of  the  cases,  bad  a  duty  to  Inform  him- 
self of  tbe  truth  of  tbe  matters  recorded  or 
entered  by  him,  and  that  tbe  entries  were 
made  reasonably  contemporaneous  with  tbe 
(acts  or  transactions  entered  or  recorded. 
And  then,  the  further  general  rule  In  such  re- 
spect is  that,  before  such  entries  are  admis- 
sible, it  is  essential  to  further  show  that  the 
entrant  was  dead,  insanie,  permanently  be- 
yond the  Jurisdiction  of  the  court,  or  was  oth- 
ervrlse  unavailable  as  a  witness ;  or,  as  some 
of  the  authorities  and  cases  say.  If  living 
and  present  at  the  trial  and  called  to  give 
testimony,  bad  forgotten  the  facts  entered 
and  thus  was  unable  to  recall  them  or  to 
revive  his  memory  by  looking  at  tbe  entry, 
but,  nevertheless,  was  able  by  his  oath  to 
authenticate  it  and  to  testify  that  It  was 
made  by  him  at  or  near  tbe  time  of  the  trans- 
action. In  tbe  due  or  regular  course  of  his 
duty  or  business,  and  that  he  then  had  knowl- 
(jdge  of  the  facts  entered  and  correctly  en- 
tered and  recorded  them,  or  that  be  would 
not  have  made  the  entry  if  it  had  not  been 
true.  6  Ency.  Ev.  264-266;  1  Elliott,  Kv.  § 
488 ;  2  Jones,  Com.  Er.  g§  319,  320,  321,  and 
cases  there  referred  to.  It,  however,  is  more 
proper  to  say  in  such  latter  Instance,  the 
entrant  Uvlng  and  called  as  a  witness,  that 
the  entry  made  by  him  serves  the  purpose 
only  of  a  document  or  memorandum  to  re- 
fresh memory,  and  la  more  properly  within 
the  rule  as  stated  In  11  Ency.  Ev.  137,  under 
the  bead  of  "Refreshing  Memory,"  that: 

"When  the  witness'  memory  is  not  so  revived, 
but  he  is  able  to  swear  as  to  the  authenticity  of 
the  writing,  his  testimony  and  the  writing  in 
connection  with  each  other  are  both  competent 
evidence." 

And  so,  counsel  have  referred  us  to  a  num- 
ber of  cases  where  entries,  made  by  one,  a 
stranger,  in  due  or  regular  course  of  business, 
were  admitted,  but  where  It  was  also  shown 
that  the  entrant  was  dead,  or  was  beyond  the 
Jurisdiction  of  the  court,  or  was  otherwise 
unavailable  as  a  witness ;  and  to  other  cases, 
where  the  books  were  those,  not  of  a  stran- 
ger, bat  of  a  tkarty,  or  where  tlie  party,  not 


the  witness,  against  wtaom  they  were  cflTered 
was  privy  to  tbe  I>ooks.  And  then,  are  we 
especially  referred  to  notes  In  63  L.  B.  A. 
526,  where  it  is  shown  that  entries  in  due 
course  of  business  in  account  IkmIcs  of  a 
stranger  had  been  admitted.  The  general 
rule,  as  there  stated,  is: 

"The  earlier  cases  tended  in  the  direction  of 
regarding  no  entries  in  books  of  account  as  ad- 
missible in  evidence  on  issues  between  third 
parties,  unless  they  were  against  the  interest  of 
the  party  making  them,  or  such  as  to  constitute 
a  part  of  the  res  gests.  But  the  tendency  of 
the  later  cases,  particularly  in  America,  has 
been  to  eliminate  the  condition  that  the  entry 
should  be  against  interest;  and  tbe  more  mod- 
em rule  would  seem  to  be  that  entries  and 
memoranda  made  by  a  person  in  the  ordinary 
course'  of  his  business,  of  acts  or  matters  which 
his  duty  in  such  business  requires  him  to  do  for 
others,  are,  in  case  of  bis  death,  admissible  t/rU 
dence  of  the  acts  and  matters  done." 

After  lUustrating  the  role  by  notes  and 
cases  for  several  pages,  the  annotator  then, 
on  page  640,  says  this: 

"While  the  rules  as  to  admissibility  of  proper 
entries  in  books  of  account  on  issues  between 
third  persons  are  as  above  stated,  such  rules  do 
not  apply,  and  entries  in  such  books  are  not 
admissible  until  the  proper  preliminary  proof 
has  been  given,  which  must  establish  their  ac- 
curacy and  originality,  and  that  they  were  dulj 
and  properly  made  at  or  near  the  time  of  the 
transaction,  and  that  the  cierk  ^r  person  who 
made  them  is  either  dead  or  not  within  reach 
of  process." 

Here  tbe  bookkeeper,  the  entrant,  was  not 
dead,  nor  insane,  nor  beyond  the  Jurisdiction 
of  the  court,  or  otherwise  beyond  reach  of 
process,  or  unavailabie  as  a  witness.  He  was 
present  at  the  trial  and  was  called  as  a 
witness.  So  the  entries  were  not  admissible 
on  the  theory  that  the  entrant  was  unavail- 
able as  a  witness. 

Now,  were  they  admissible  on  the  theory 
that  when  made  he  bad  knowledge  of  the 
facts  entered,  but  looking  at  the  entries  his 
memory  was  not  revived  and  the  facts  not 
recalled?  Manifestly  not,  for  no  such  pre- 
liminary proof  was  made  and  no  such  founda- 
tion laid.  We  think  that  Iiardly  debatable. 
We  have  set  forth  what  there  is  of  it.  The 
witness  was  not  asked,  nor  was  It  shown, 
what,  if  any,  present  knowledge  he  bad  of 
the  facts  entered,  or  whether  his  memory 
was  revived  by  looking  at  the  entries,  and 
if,  aided  by  them,  he  could  recall  and  testify 
to  the  facts,  or  had  knowledge  of  them  when 
the  entries  were  made  but  had  so  forgotten 
the  facts  that  his  memory  was  not  revived 
and  the  facts  not  recalled,  still  knew  the  en- 
tries were  correctly  made  In  the  due  course 
of  business  or  of  his  duty,  and  reasonably 
contemporaneous  with  the  transaction,  or 
that  he  would  not  have  made  them  had 
they  not  been  true.  Nothing  of  that  was 
even  attempted  to  be  shown,  especially  that 
the  witness  had  not  present  knowledge  of 
the  facts,  or  with  or  without  the  aid  of  the 
entries  could  not  recall  nor  testify  to  them.. 
The  record  but  shows  that  this  witness  did 
no  more  than  did  the  witness  Hanson,  merely, 
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read  to  tbe  ]ury>  wltbont  the  preliminary 
proof  referred  to,  the  contents  of  the  books 
as  primary  and  independent  evidence,  just 
as  though  the  books 'had  been  a  party's  book. 
That  Is  all  there  Is  to  It  And  that  is  what 
we  say  was  improper. 
Let  the  petition  be  denied. 

FRICK,  J.,  concara. 

McCARTT  a  J.  (dissenting).  In  view  of 
the  elaborate  briefs  filed  by  the  respective 
parties  in  which  the  questions  presented  by 
the  petition  are  thoroughly  and  somewhat 
ezhaustlTely  discassed  and  the  position  of 
counsel  clearly  stated,  I  do  not  think  any- 
thing would  be  gained  by  reopening  the  case 
for  further  oral  argument.  I  am  of  the 
opinion,  however,  that  the  case  should  be 
reconsidered  by  this  court,  and  the  Judgment 
of  the  lower  court  affirmed. 

01  Okl.  Or.  mi         =" 

SILLIX  T.  STATE.     (No.  A-2121.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

16,  1914.) 

(Byllalut  ty  ih«  Court.)  ' 
CaiiaNAL  Law   (i  1172*)— App«aI/— Qboukd 

FOB  RkvebsaI/— Failubb  TO  Instbuct. 
Procedure  Crimioal,  8  6933  (Rev.  Laws 
1910),  provides  that  in  all  cases  of  a  verdict 
of  conviction,  the  jury  may,  and  ehall  upon  the 
request  of  the  defendant,  assess  and  declare  the 
punishment  in  their  verdict  within  the  limita- 
tions Gzed  by  law.  Held,  that  on  the  trial  of 
an  information  charging  a  misdemeanor,  the 
failure  of  the  court  to  instruct  the  jury  that  in 
the  event  they  found  a  verdict  of  guilty  they 
should  assess  and  declare  the  punishment  in 
their  verdict,  will  not  necessarily  require  a 
reversal  of  the  judgment,  but  this  court  upon  ap- 
peal may  so  modify  the  judgment  as  vUl  pre- 
vent injustice  to  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Jf  3128,  3154-8167,  8169-3163, 
3169 ;    Dec.  Dig.  i  1172.*] 

Appeal  from  Ck>unty  Court,  Pittsburg  Coun- 
ty; B.  P.  Hammond,  Judge. 

C.  E.  Sillix  was  convicted  of  a  violation  of 
the  prohibitory  law,  and  appeals.  Modified 
and  affirmed. 

O.  Rosenwinkel  and  J.  B.  Miller,  both  of 
McAlester,  for  plaintiff  tn  error.  C.  J.  Dav- 
enport, Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  Plaintiff  in  error  was  in  the 
court  below  convicted  of  the  offense  of  main- 
taining a  place  where  Intoxicating  liquors 
were  received  and  kept  for  the  purpose  of 
selling  the  same.  On  the  3d  day  of  Septem- 
ber the  court  rendered  judgment  and  sen- 
tenced the  defendant  to  be  confined  In  the 
county  jail  for  a  period  of  30  days  and  to  pay 
a  fine  of  $300  and  the  costs. 

It  is  only  necessary  to  a  determination'  of 
the  case  to  pass  upon  one  question.  It  ap- 
pears from  the  record. that  the  court  did  not 
Instruct  the  jury  as  to  the  punishment  pre- 


scribed by  the  statute  for  the  offense,  and 
did  not  instruct  the  Jury  that  In  the  event 
they  found  a  verdict  of  guilty,  they  should 
assess  and  declare  the  punishment  in  their 
verdict.  The  Attorney  General's  brief  con- 
cedes: "That  In  this  regard  the  defendant  was 
prejudiced  in  that  the  court  rendered  Judg- 
ment for  a  greater  punishment  than  the  min- 
imum fixed  by  law.  We,  therefore,  suggest 
that,  under  the  power  of  this  court  to  mod- 
ify judgments,  the  Judgment  be  modified  so 
as  to  provide  that  the  defendant  be  Impris- 
oned In  the  county  jaU  for  a  i>erlod  of  30 
days,  and  that  he  pay  a  fine  of  $60" — dtlng 
McSpadden  v.  State,  8  OkL  Cr.  489,  129  Pac. 
72. 

Under  the  law  the  pnnlshment  for  the  of- 
fense charged  in  the  Information  is  both  fine 
and  imprisonment  See  sections  3610,  3634, 
Rev.  Laws. 

Finding  no  other  error  In  the  record,  that 
part  of  the  Judgment  Imposing  the  fine  will 
be  modified  to  read  and  to  pay  a  fine  of  "$50 
and  the  costs." 

The  Judgment  as  modified  Is  hereby  af- 
firmed. 

ARMSTBONO.  P.  J.,  and  FURMAN,  J., 
concur. 

01  Old.  Cr.  2S4) 
PETITTI  V.  STATE.     (No.  A-1915.) 
(Criminal  0>urt  of  Appeals  of  Oklahoma.    Dec. 
28,  1914.) 

(Bytlalu*  bv  the  Court.) 

CBnmtAi.  Law   (J  676*)— Dismtssai/— Dklat 

—"Goon  Causk  to  Thk  Oontbaby." 

"In  all  criminal  prosecutions  the  accused 
shall  have  the  right  to  a  speedy  and  public 
trial."  Bill  of  Rights,  §  20.  "When  a  person 
has  been  held  to  answer  for  a  public  nfTense,  if 
an  Indictment  or  information  is  not  filed  against 
him  at  the  next  term  of  court  at  which  he  is 
held  to  answer,  the  court  must  order  the  prose- 
cution to  be  dismissed,  unless  good  cause  to  the 
contrary  is  shown."  Procedure  Criminal  (Rev. 
Laws  1910),  i  6095. 

In  this  case  it  appears  that  two  terms  of 
court  had  passed  before  the  committing  magis- 
trate returned  to  the  clerk  of  the  trial  court 
the  papers  in  the  case,  and  three  terms  of  said 
court  had  passed  without  an  information  being 
filed  against  the  defendant 

Held,  that  the  dereliction  on  the  part  of  the 
magistrate,  and  the  want  of  time  and  press  of 
business  on  the  part  of  the  county  attorney,  is 
not  "good  cause  to  the  contrary,"  within  the 
meaning  of  that  phrase  as  used  in  said  section. 
It  was  therefore  error  to  deny  the  defendant's 
motion  to  dismiss  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U 1297-1304;  Dec.  Dig.  {  57e.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Good  Cause.] 

Appeal  from  Superior  Court,  Plttsburr 
County ;  W.  C.  Liedtke,  Judge. 

Tony  Petitti  was  convicted  of  arson,  and 
appeals.    Reversed. 

Horton  &  Smith,  of  McAlester,  for  plaintifl 
in  error.  Chas.  West,  Atty.  (Sen.,  and  0.  J. 
Daveinport,  Asst  Atty.  Gen.,  for  the  State. 


*For  other  cases  see  same  topic  and  sootlon  NUMBER  In  Dec  Dig.  ft  Am.  Dig-  Key-No.  Series  ft  Rep'r  Indexes 
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DOYLE,  J.  This  appeal  la  prosecuted 
from  a  Judgment  and  sentence  tbat  Tony 
I'etittl,  plaintiff  In  error,  be  Imprisoned  In 
tbe  state  penitentiary  at  McAlester  for  tbe 
term  of  five  years  for  the  crime  of  arson. 

Tbe  information  alleges,  in  substance,  that 
on  the  12th  day  of  December,  1910,  Tony  Pe- 
tltti  did  willfully  and  feloniously  set  fire  to 
and  burn  certain  goods  and  chattels,  tbe 
property  of  tbe  said  Tony  Petlttl,  to  wit,  a  cer- 
tain stock  of  merchandise  located  in  a  cer- 
tain store  building  in  the  town  of  Alderson, 
Pittsburg  county,  OU.,  and  in  tbe  possession 
of  said  Tony  Petlttl,  wltb  tbe  unlawful  and 
felonious  intent  thereby  to  Injure  and  de- 
fraud certain  corporations,  to  wit,  Hambnrg- 
Bremen  Fire  Insurance  Company  of  Ham- 
burg, Germany,  and  the  Fire  Association  of 
Philadelphia.  It  appears  from  the  record 
that  on  tbe  14th  day  of  December,  1910,  a 
complaint  -was  filed  before  a  Justice  of  the 
peace  at  McAlester,  charging  Tony  Petlttl, 
John  Petlttl,  and  Jasper  Petlttl  with  the 
crime  above  charged,  and  all  three  were  held 
to  answer  to  tbe  next  term  of  the  superior 
court,  commencing  on  tbe  first  Monday  in 
January,  1911.  The  transcript  of  the  Justice 
of  the  peace  in  said  case  was  not  filed  in  the 
superior  court  until  June  30,  1911,  and  no 
information  was  filed  in  said  court  until  No- 
vember 21,  1911,  or  nearly  a  year  after  tbe 
preliminary  examination  was  had.  No  infor- 
mation was  ever  filed  against  John  and  Jas- 
per PetlttL  Upon  arraignment  the  defendant 
filed  his  motion  to  dismiss,  and  that  be  be 
discharged  for  want  of  prosecution,  under 
section  6095  of  the  Code  of  Criminal  Proce- 
dure.   Tbat  section  is  as  follows: 

"When  a  person  has  been  held  to  answer  for  a 
public  offense,  if  an  indictment  or  information 
is  not  filed  against  him  at  the  next  term  of 
court  at  which  he  is  held  to  answer,  the  court 
must  order  the  prosecution  to  be  dismissed,  un- 
less good  cause  to  tbe  contrary  is  shown." 

To  this  motion  the  state  replied  by  tbe 
county  attorney  as  follows: 

"(1)  That  it  is  true  that  the  defendant  had  his 
preliminary  and  whs  held  to  the  superior  court 
on  December  20,  1910,  and  that  the  transcript 
in  tbe  case  was  not  filed  by  tbe  justice  of  the 
peace  with  the  clerk  of  said  court  until  July  30, 
1011,  but  your  respondent  shows  to  tbe  court 
that  the  preliminary  was  held  so  shortly  before 
the  January  term  of  tbe  superior  court  that  said 
cause  could  not  have  been  brought  to  bearing  at 
said  term  for  want  of  time. 

"Respondent  further  shows  to  the  court  that 
defendant  was  on  bond  from  the  date  of  the  pre- 
liminary, and  had  attorneys  residing  in  the  city 
of  McAlester,  and  that  the  delay  of  the  justice 
of  the  peace  in  sending  up  his  transcript  was 
not  called  to  the  attention  of  the  justice  of  the 
peace,  the  county  attorney,  or  the  court,  and 
that  said  transcript  was  in  fact  filed  by  the 
justice  of  the  peace  after  the  setting  of  the  crim- 
inal docket  for  the  July  term  of  said  court,  and 
that  the  county  attorney  did  not  find  such  tran- 
script until  shortly  before  the  filing  of  the  in- 
formation herein ;  tbat  when  he  did  find  it  he 
filed  the  information  immediately,  set  the  cause 
down  for  hearing  at  the  present  term  of  the 
court,  and  is  now  ready  for  trial. 

"Respondent  further  shows  to  the  court  that 


the  county  was  without  funds  with  which  to 
hold  an  April  term  of  the  court,  without  power 
to  make  a  debt  for  such  expenses,  and  therefore 
could  not  hold  said  term^ 

"Tour  respondent  submits  that  he  has  shown 
sufficient  cause  for  not  bringing  this  case  to  a 
trial  sooner,  and  solimlts  that  said  motion 
should  be  denied." 

The  provision  of  Procedure  Criminal  above 
quoted  was  enacted  in  tbe  light  and  under 
tbe  operation  of  section  20,  Bill  of  Bights, 
providing  that  "in  all  criminal  prosecutions 
tbe  accused  shall  have  the  right  to  a  speedy 
and  public  trlaL"  Const  art  2,  §  20.  The 
authorities  uniformly  bold  tbat  such  statutes 
are  enacted  for  the  purpose  of  enforcing  tbe 
constitutional  right,  and  tbat  they  'constitnte 
a  legislative  construction  or  definition  of  the 
constitutional  provision.  Enbanks  r.  Cote^ 
4  Okl.  Cr.  25,  109  Pac.  736. 

It  was  the  duty  of  tbe  Jnstice  of  tbe  peace, 
as  tbe  committing  magistrate,  to  return  Im- 
mediately to  tbe  clerk  of  tbe  superior  court 
of  Pittsburg  county  tbe  original  complaint, 
with  his  order  holding  tbe  defendants  to  an- 
swer the  same  Indorsed  thereon,  also  tbe  war- 
rant and  transcript  of  the  testimony  of  tbe 
witnesses  examined  before  him,  and  all  un- 
dertakings of  bail  taken  by  bim,  together 
with  a  certified  transcript  of  tbe  proceedings 
as  they  appear  on  bis  docket  Procedure 
Criminal,  H  6680,  6692. 

It  is  undisputed  tbat  two  terms  of  said 
court  bad  passed  before  tbe  magistrate  re- 
turned to  the  clerk  of  tbe  said  court  the  pa- 
pers in  the  case,  and  If  no  cause  existed  other 
than  appears  in  the  record  for  his  failure  to 
return  them  earlier  than  be  did,  be  wu 
guilty  of  Inexcusable  negligence.  Three  terms 
of  said  court  had  passed  without  an  informa- 
tion being  filed  against  tbe  defendant  Un- 
der tbe  facts  as  shown,  tbe  court  below 
should  have  granted  tbe  defendant's  motion, 
and  dismissed  tbe  prosecution  against  him. 
Tbe  want  of  time  and  press  of  business  on 
the  part  of  the  county  attorney  is  not  "good 
cause  to  tbe  contrary,"  within  tbe  meaning 
of  that  phrase  as  used  In  said  section.  The 
bond  mentioned  In  the  county  attorney's  re- 
ply was  for  the  appearance  of  tbe  defendant 
at  tbe  next  term  of  said  court,  and  we  Icnow 
of  no  law  that  requires  the  defendant  or  his 
attorneys  to  call  the  county  attorney's  atten- 
tion to  tbe  dereliction  of  the  committing  mag- 
istrate. The  filing  of  the  information  In  tbe 
trial  court  could  not  be  affected  by  the  condi- 
tion of  tbe  court  fund. 

We  are  constrained  to  tlilnk  that  tbe  reply 
of  the  county  attorney  to  the  motion  to'dla- 
miss  was  In  effect  a  confession  that  the  mo- 
tion was  well  founded.  It  follows  tbat  tbe 
judgment  should  be  reversed,  and  the  court 
below  directed  to  dismiss  tbe  prosecution  and 
dlscliarge  tbe  defendant 

ARMSTRONG,  P,  J^  and  FUBMAN,  J„ 
concur. 
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(U  Okl.  Cr.  203) 

KIRK  et  aL  ▼.  STATE.     (No.  A-2122.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Mot. 

16,  1914.) 

(Syllahu*  hy  the  Court.) 

1.  Cbiuinai.   Law    (§   376*)— Cha&actek   or 
Defendant — Right  to  Attack. 

The  state  cannot  attack  the  character  of  a 
defendant  unless  he  first  pnts  that  in  issue  by 
introducing  evidence  of  his  good  character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  836-839,  841.  843;  Dec. 
Dig.  i  376.*] 

2.  Witnesses    (S  277*)— Cboss-Exaionation 
or  Accused— Right. 

A  defendant,  by  availing  himelf  of  the  stat- 
utpry  privilege  of  becoming  a  witness  in  his  own 
behalf,  has  voluntarily  changed  his  status  from 
defendant  to  witness,  and  consequently  may  be 
cross-examined  within  the  usual  boundaries,  and 
thus  be  discredited  and  impeached. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ii  632-635;   Dec.  Dig.  S  277.*] 

3.  Witnesses  (§§  337,  343*)— Impkaohment— 
Reputation — Scope  op  Inquiby. 

Where  the  purpose  of  testimony  is  to  im- 
peach a  witness  for  want  of  truth  and  veracity, 
the  inquiry  and  the  answer  must  be  as  to  his 
general  character  or  reputation  for  truth  and 
veracity  in  the  community  in  which  he  resides, 
and  testimony  as  to  the  general  reputation  of  a 
defendant  for  being  a  boot-legger  Is  incompetent 
to  impeach  the  credibility  of  a  defendant  as  a 
witness  in  his  own  behalf,  or  for  any  other  pur- 
pose. . 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Di«.  U  793-796,  800-803;  Dec.  Dig. 
§$  337.  343.*] 

4.  Cbikinal  Law   (|  784*)— Ikstbuotiohb— 
Cibcumstantiai.  Evidence. 

Where  the  evidence  relied  upon  by  the 
state  is  entirely  circumstantial,  it  is  error  for 
the  court  to  refuse  to  give  a  requested  instruc- 
tion on  the  law  applicable  thereto. 

IBd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1883-1888.  1922, 1960;  Dec. 
Dig.  {  784.*! 

Api>eal  from  Coonty  Court,  Bryan  Conn- 
ty;  J.  L.  Rappolee,  Judge. 

Floyd  Kirk  and  Charley  Masoner  were  con- 
victed of  violating  the  prohibitory  law,  and 
appeal.    Reversed. 

Kyle  &  Newman,  of  Dnrant,  for  plaintiffs 
in  error.  Chas.  West,  Atty.  Gen.  (B.  G.  SpU- 
man,  Asst  Atty.  Gen.,  of  connsel)  for  the 
State. 

DOYLE,  J.  The  plaintiffs  in  error  and  one 
Clint  Durant  were  Jointly  informed  against 
for  the  offense  of  unlawfully  conveying  In- 
toricating  liquor.  When  the  case  was  called 
for  trial,  on  the  request  of  the  county  attor- 
ney, the  case  as  to  the  defendant  Durant 
was  by  the  court  dismissed.  Upon  their  trial 
the  Jury  found  the  defendants  guilty  and  as- 
sessed their  punishment  at  a  fine  of  |100  and 
90  days'  confinement  In  the  county  Jail.  The 
Judgment  was  entered  on  the  15th  day  of 
September,  1913.  To  reverse  the  Judgment, 
the  defendants  appeal. 

The  evidence  offered  by  the  state  tended  to 
prove  the  following  facts:    That  on  the  night 


of  the  day  named  In  the  Information  Lib 
Heart  and  Tom  Tabor,  officers,  went  to  the 
house  of  one  Vanhoy,  in  the  southern  part  of 
Durant,  where,  a  dance  going  on,  they  se- 
creted themselves  in  the  alley,  and  shortly 
after  three  boys  came  out  of  the  house;  that 
they  heard  something  rattling  like  bottles; 
that  It  was  too  dark  to  see,  and  they  ran 
up  and  arrested  them;  that  they  searched 
them,  but  found  no  intoxicating  liquor  on 
them.  They  then  secured  a  light  and  found 
three  half-pint  bottles  of  alcohol  on  the 
ground  near  where  they  arrested  the  defend- 
ants. The  defendants  as  witnesses  in  their 
own  behalf,  and  for  each  other,  denied  ever 
having  possession  of  or  of  having  conveyed 
the  alcohol,  or  any  other  intoxicating  liquor. 

The  first  assignment  of  error  is  that  the 
court  erred  in  admitting  testimony  relating 
to  the  reputation  of  the  defendants.  It  ap- 
pears that,  over  the  objection  of  th€  defend- 
ants, three  witnesses  were  permitted  to  tes- 
tify that  they  knew  the  reputation  of  the  de- 
fendants for  being  bootleggers,  and  that  It 
was  bad. 

The  Attorney  General  contends  that  under 
the  doctrine  of  the  Wllkerson  Case,  9  Okl. 
Cr.  662,  132  Paa  1120,  the  general  reputation 
of  the  defendants  as  to  being  bootleggers  was 
competent  and  admls-sible.  We  do  not  assent 
to  this  contention.  The  WUkerson  Case  was 
a  prosecution  for  unlawful  possession  with 
Intent  to  violate  provisions  of  the  prohib- 
itory law.  It  Is  held  In  that  case,  and  uni- 
formly In  all  cases  where  the  offense  charged 
was  unlawful  possession  that  testimony 
tending  to  show  that  the  defendant  had  pre- 
viously sold  other  liquor,  or  kept  other  liq- 
uor for  sale,  is  admissible  on  the  question  of 
intent,  and  if  such  liquors  were  kept  at  a 
place  at  which  the  public  generally  resorted, 
and  the  circumstances  of  the  case  Indicated 
that  such  place  was  used  for  the  purpose  of 
selling  Intoxicating  liquor,  the  general  repu- 
tation of  such  place  is  admissible  on  the  ques- 
tion of  Intent  The  charge  In  this  case  Is  » 
violation  of  that  subdivision  of  the  enforce- 
ment act  which  provides  that  It  shall  be  un- 
lawful "to  ship  or  In  any  way  convey  such 
liquor  from  one  place  within  this  state  to- 
another  place  therein,  except  the  conveyance 
of  a  lawful  purchase  as  herein  authorized," 
and  it  was  only  necessary  for  the  state  to- 
prove  such  unlawful  conveyance.  It  was  not 
necessary  to  prove  unlawful  Intent,  and  char- 
acter was  not  an  element  of  the  offense,  and 
did  not  tend  to  prove  the  issue  to  be  tried. 
Proctor  V.  State,  8  Okl.  Cr.  537,  129  Pac.  77. 

[1]  It  is  a  fundamental  principle  of  crim- 
inal law  that  the  character  of  the  defendant 
cannot  be  impeached  or  attacked  by  the  state, 
unless  he  puts  his  character  in  issue  by  In- 
troducing evidence  of  good  character. 

Says  Bishop: 

"Bad  character  Is  never  admissible  in  evidence 
against  a  defendant  as  ground   for  presuming- 


•For  other  cases  sea  lamo  topic  and  section  NUMBER  In  Dec,  Dig.  A  Am.  Dig.  Key-No.  Series  ft-Rep'r  Indexei- 
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ruilt  This  doctrine  it  absolute ;  thus,  the  evi- 
dence of  stealing  a  horse  cannot  be  reinforced 
by  showine  that  the  defendant  is  an  associate 
of  horse  thieves."  1  Bishop's  New  Or.  Proc 
par.  1112. 

And  we  bold,  the  fact  that  an  offense  has 
been  coo&mltted  cannot  be  proved  by  com- 
mon rumor  or  general  repnte. 

It  appears  that  the  Jury  were  instructed, 
over  the  defendants'  objection: 

"That  the  testimony  touching  the  general  rep- 
utation of  these  defendants  as  to  being  bootleg- 
gers is  to  be  cousidered  by  you  only  touching 
the  credibility  of  these  two  defendants  and  for 
no  other  reason  or  purpose." 

The  question  presented  is  whether  such 
evidence  is  competent  and  admissible  to  im- 
peach the  credibility  of  the  defendants  as 
witnesses. 

12]  In  general,  it  may  be  said  that  a  de- 
fendant, by  availing  himself  of  the  statutory 
privilege  of  becoming  a  witness  in  his  own 
behalf,  has  voluntarily  changed  his  status 
from  defendant  to  witness,  and  consequently 
may  be  cross-examined  within  the  usual 
boundaries,  and  thus  be  discredited  and  im- 
peached. Buxston  V.  State,  11  OkL  Cr.  — , 
143  Pac.  68. 

Our  statute  provides  (section  6046,  Rev. 
Laws)  that  a  witness  may  be  discredited  by 
showing  on  cross-examination  his  conviction 
of  a  criminal  offense. 

[3]  In  the  case  of  Hendrlx  v.  State,  4  Old. 
Cr.  611,  113  Pac.  244,  It  is  held  that: 

"For  the  purpose  of  affecting  the  credibility 
of  a  witness,  he  may  be  asked  as  to  whether  or 
not  he  has  ever  I>een  convicted  of  a  violation 
of  the  prohibitory  liquor  law  of  the  state." 

In  the  absence  of  any  further  specific  pro- 
vision in  our  Code  of  Criminal  Procedure,  the 
common-law  rule  prevails  (section  5543,  Bev. 
Laws);  and,  when  it  is  sought  to  impeach 
a  witness  by  general  reputation,  the  inquiry 
and  the  answer  must  be  as  to  his  general 
character  or  reputation  for  truth  and  verac- 
ity tn  the  community  in  which  be  resides. 
In  other  words,  where  the  purpose  of  testi- 
mony is  to  impeach  a  witness  for  want  of 
veracity,  the  testimony,  to  be  comi)etent,  must 
be  confined  to  witness'  general  character  or 
reputation  for .  truth  in  the  community  In 
which  be  resides.  To  impeach  him  on  this 
Inquiry  the  testimony  must  show  that  his 
general  reputation  for  truth  is  bad.  Knode 
v.  Williamson,  17  Wall.  686,  21  L.  EJd.  670. 

If  it  were  the  law  that-  everything  which 
has  a  natural  tendency  to  lead  the  mind 
towards  a  conclusion  that  a  person  charged 
with  crime  is  guilty  must  be  admitted  in  evi- 
dence against  him  on  the  trial  of  that  charge, 
the  argument  for  the  state  would  doubtless 
be  hard  to  answer;  but  the  law  Is  otherwise. 
It  is  the  law  that  a  defendant  In  a  criminal 
case  is  presumed  to  be  innocent  until  the  con- 
trary is  proved  by  competent  evidence  beyond 
a  reasonable  doubt.  Whether  the  law  in  this 
respect  is  wise  or  unwise,  whether  it  accords 
with  human  reason  and  experience,  whether 


it  affords  too  great  protection  to  the  crim- 
inal, or  too  little  to  society,  are  not  questlona 
with  which  we  have  to  do.  It  is  not  the  prov- 
ince of  the  courts  to  change  and  relax  the 
rules  of  evidence  in  order  to  facilitate  convic- 
tions In  a  particular  class  of  offenses.  Until 
the  lawmalfing  power  Intervenes  and  pre- 
scribes differently,  the  same  rules  of  evidence 
must  govern  the  trials  of  defendants  in  this 
class  of  offenses,  which  govern  in  all  otber 
criminal  trials. 

It  follows  that  evidence  of  the  general  rep- 
utation of  the  defendants  as  to  being  boot- 
leggers was  incompetent  to  Impeach  the  cred- 
ibility of  the  defendants  as  witnesses,  or  for 
any  other  pnriKtse.  Its  admission  was  there- 
fore prejudicial  to  the  substantial  rights  of 
the  defendants. 

[4]  The  next  assignment  Is  that  the  court 
erred  In  refusing  a  requested  Instruction  on 
the  law  on  circumstantial  evidence.  The  evi- 
dence relied  upon  by  the  state  was  entirely 
circumstantial,  and  the  court  not  only  re- 
fused the  instruction  requested,  but  failed 
to  charge  the  law  on  circumstantial  evidence. 

In  Rutherford  v.  United  States,  1  Okl.  Cr. 
194,  95  Pac.  753,  it  was  held  that: 

"Where,  in  a  criminal  case,  circumstsntial  evi- 
dence solely  is  relied  on  for  a  conviction,  it  la 
error  for  the  trial  court  to  fail  and  nfuse  to  in- 
struct on  the  law  applicable  thereto  when  the 
defendant  requests  it." 

Under  the  evidence  tn  the  case  the  request- 
ed instruction,  or  one  similar,  should  have 
been  given. 

We  do  not  deem  it  necessary  to  consider 
the  other  assignments  of  error. 

For  the  errors  noticed,  the  Judgment  ot 
conviction  la  reversed,  and  the  case  remanded. 

ARMSTRONG,  P.  J.,  concora  FURMAN, 
J.,  not  partidpatlns. 


(U  ou.  Cr.  ui) 

SEIGLER  V.  STATE.     (No.  A-1951.) 

(Criminal  Coort  of  Appeals  of  Oklahoma.    Not. 
19,  1914.) 

(Bynahui  by  the  Court.) 

1.  HomciDX   ({  127*)— iRvoBKATioif— Stnn- 

CIENCT. 

For  an  information  charging  murder,  ap- 
proved and  held  sufficient,  see  opinion. 

lEd.  Note;— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  192-194;   Dec.  Dig.  i  127.»] 

2.  Cbiminai,  Law  (J  690*)— Appeai/— Discbb- 
TioNABY  Ruune  —  Dkniai.  or  <3oimifii^ 

ANCE. 

The  denial  of  an  application  for  continu- 
ance, although,  sufficient  on  its  face,  will  not 
Justify  a  reversal  of  a  Judgment  of  conviction 
when  under  the  light  of  other  proof  in  the  rec- 
ord it  is  clear  that  the  evidence  desired  from 
the  absent  witness  would  have  been  of  no  value 
if  produced,  or  at  best  merely  cumulative. 

TEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  132S-1330;  Dec.  Dig.  i 
596.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Kep'r  ladexss 
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5.  CRiirmAi,  Law  ((  413*)— Etiokrob— Sklt- 

SKBVINO  DECLAKATIO^B. 

Declarations  which  are  self-seiring  in 
their  nature,  and  which  do  not  form  a  part 
of  the  res  Rests,  constitute  no  part  of  competent 
proof  in  the  trial  of  a  homicide  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }{  92&-935 ;  Dec.  Dig.  {  413.*] 

4.   HOUICIDB  (I  189*)— EVIDENOB— STATUIENTS 
BT     DeCEASKD — SEI.F-DBrKN8B.    . 

When  the  issues  in  a  homicide  case  are 
based  upon  the  contention  that  the  plaintiff 
in  error  acted  in  his  necessary  self-defense  from 
actual  and  impending  danger,  proof  of  state- 
ments made  by  the  deceased  relative  to  remote 
difficulties  he  had  had  with  others  are  not  prop- 
erly admissible,  at  least  when  there  is  no  con- 
tention based  upon  apparent  danger  and  when 
the  state's  case  mnst  stand  or  fall  upon  the 
homicide  being  established  as  a  deliberate,  nn- 
warrantedj  and  premeditated  murder.  The  pur- 
pose of  this  character  of  testimony  in  all  cases 
is  limited  to  a  proper  and  well-defined  sphere. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  S98;   Dec.  Dig.  {  188.*] 

6.  Criminal    Law    (|    1162*)— AppbaI/— Dis- 
cbetionaby  Ruunos— Vibw  by  Jury. 

The  rulings  of  the  trial  court  in  sending  or 
declining  to  send  the  trial  jury  to  the  scene  of 
a  homicide  for  the  purpose  of  permitting  them 
to  make  a  personal  inspection  of  the  premises 
and  surroondings  will  not  be  disturbed  by  this 
court  unless  it  is  made  clearly  to  appear  that 
such  court  acted  arbitrarily  and  abused  its  dis- 
cretion under  circumstances  which  tend  rea- 
sonably to  indicate  that  the  substantial  rights 
of  the  person  on  trial  were  prejudiced  thereby. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f|  3053-3057;  Dec.  Dig.  i 
1152.*] 

6.  Cbiuinai.  Law  ((  1163*)— Witnbsbbb   (| 

40*)— APPBAIi— DleCBBTIONART    RCUNO. 

(a)  Objections  to  receiving  the  testimony 
of  a  witness  on  the  ground  that  he  was  of  such 
tender  age  as  to  be  incompetent  are  addressed 
to  the  sound  discretion  of  the  court. 

(b)  In  reviewing  an  assignment  of  error 
based  on  this  contention,  this  court  will  examine 
carefully  the  whole  record  of  the  examination 
of  such  witness,  testing  his  intelligence  and 
qualifications  as  well  as  the  testimony  given  by 
him  at  the  trial,  and  unless  a  clear  abuse  of 
discretion  la  apparent  the  rulings  of  the  trial 
court  will  not  be  disturbed. 

(c)  In  this  case  the  objection  to  receiving 
the  testimony  of  witness  Verne  Stanford  on 
this  ground  is  wholly  without  merit,  and  the 
trial  court  properly  permitted  him  to  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  3061-3066;  Dec.  Dig.  { 
1153;*  Witnesses,  Cent  Dig.  |{  97,  98;  Dea 
Dig.  {  40.*] 

7.  Cbtuinai,  Law   (U  683,  684*)— Obdkb   or 
PBOor— "Rbbutpai.  Tebtikony." 

(a)  When  the  state  makes  oat  a  clear 
case  in  chief,  the  fact  that  certain  testimony 
was  reserved  for  rebuttal  which  would  have 
been  admissible  in  establishing  the  case  in 
chief,  but  which  is  clearly  in  rebuttal  of  the 
material  defense,  or  testimony  introduced  in 
defense,  does  not  render  the  same  inadmissible 
in  rebuttal. 

(b)  Rebuttal  testimony  is  properly  that 
testimony  which  is  given  to  explain,  repel, 
counteract,  disprove,  or  destroy  facts  given  in 
evidence  by  an  adverse  party.  Any  evidence 
may  be  given  in  rebuttal  whidi  is  a  direct  re- 
ply to  that  produced  by  the  other  side  or  a 
contradiction   thereof,   or   which    tends    to   de- 


stroy the  effect  of  the  same.  For  testimony 
held  to  be  admissible  in  rebuttal,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g{  1615-1618;  Dec.  Dig.  |f 
683,  684.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Rebuttal  Evidence.] 

a  Criminal  Law  (S{  822,  82Q*)— Ihbtbuo- 
TiONs—SDrFiciKNCT— Repetition. 

(a)  Instructions  of  the  court  are  to  be 
considered  as  a  whole  and,  when  so  considered, 
if  they  do  not  disclose  prejudicial  error,  wVd 
be  sustained  on  appeaL 

(b)  Assignments  of  error  based  on  the  re- 
fusal to  give  requested  instructions,  when  the 
record  discloses  that  the  material  and  proper 
elements  of  the  instructions  are  given  by  the 
court,  are  without  merit 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1000,  1991.  1994,  1995. 
2011,  3158 ;    Dea  Dig.  S§  822,  829.*] 

9.  Cbiminal  Law  (SJ  945,  1156*)— AppbaIt- 
DiBCBErrioNABY  RuuNO  —  New  Tbiai.  — 
Gbounds. 

(a)  A  motion  for  a  new  trial  based  on  the 
ground  of  newly  discovered  evidence  is  address- 
ed to  the  sound  discretion  of  the  trial  court, 
and,  unless  an  abuse  of  that  discretion  is  dis- 
closed by  the  record  brought  here  for  review, 
the  rulings  of  the  trial  court  will  not  be  dis- 
turbed. 

(b)  The  entire  record  of  the  trial,  as  well 
as  the  record  made  upon  the  hearing  of  the 
motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  will  be  examined  by  this 
court  in  determining  whether  or  not  the  trial 
court  properly  exercised  its  ditKxetion  in  i>asB- 
ing  upon  such  motion. 

(c)  For  facts  which  sustain  the  rulings  of 
the  trial  court  in  denying  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, see  opinion. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2324-2327.  2336,  3067- 
3071;    Dec  Dig.  (f  046.  1156.*] 

Appeal  from  District  Court,  Comanche 
County;  J.  P.  Johnson,  Judge. 

Henry  A.  Selgler  was  convicted  of  murder, 
and  appeals.     Affirmed. 

Stevens  &  Myers  and  3.  F.  Thomas,  all  of 
Lawton,  for  plaintiff  in  error.  C.  J.  Daven- 
port, Asst  Atty.  Gen.,  John  Fain,  Co.  Atty., 
and  W.  C.  Henderson,  Asst  Co.  Atty..  both 
of  Lawton,  for  the  State. 

ABMSTBONG,  P.  J.  The  plaintiff  in  er- 
ror, Henry  A.  Selgler.  was  convicted  at  the 
May,  1912,  term  of  the  district  court  of  Co- 
manche county  on  an  Information  charging 
him  with  the  murder  of  W.  A.  Stanford,  and 
the  death  penalty  imposed  as  his  punishment 

[1]  The  Information  upon  which  the  convic- 
tion is  based  is  as  follows: 

"L  J.  A.  Fain,  county  attorney  of  the  county 
of  Comanche  and  state  of  Oklahoma,  duly  au- 
thorized and  empowered  by  law  to  inform  of 
offenses  committed  and  triable  withii<  said 
county  and  state,  in  the  name  and  by  the  au- 
thority of  the  state  of  Oklahoma,  come  now 
here  and  give  the  court  to  understand  and  be 
informed,  that  at  and  within  said  county  and 
state,  on  the  8th  day  of  January,  1912,  Henry 
A.  Seigler,  then  and  there  being,  did  toen  and 
there,  willfully,  unlawfully,  purposely,  feloni- 
ously and  with  malice  aforethought,  and  with- 
out authority  of  law,  and  with  tne  premeditat- 
ed design  then  existing  in  the  mind  of  the  said 
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Henry  A.  Seigler  to  effect  the  death  of  a  cer- 
tain person  in  being,  to  wit,  W.  A.  Stanford, 
with  certain  deadly  and  dangerous  weapons, 
to  wit,  a  rock  weighing  about  three  pounds, 
did  strike  the  said  W.  A.  Stanford  in  and  on 
the  head  and  body,  and  with  a  certain  shot- 
gun did  shoot  bullets  and  leaden  shot  into  the 
face,  head  and  body  of  the  said  W.  A.  Stanford, 
and  so  made  -mortal  wounds  in  and  upon  the 
face,  body  and  head  of  the  said  W.  A.  Stanford, 
of  which  mortal  wounds  so  made  as  aforesaid, 
the  said  W.  A.  Stanford  then  and  there  on  the 
8th  day  of  January,  1912,  in  the  county  of 
Comanche  and  state  of  Oklahoma,  did  die,  as 
was  intended  by  the  said  Henry  A.  Seigler  he 
should  do;  and  so  the  said  Henry  A.  Seigler, 
at  the  time  and  place  aforesaid,  and  in  the 
manner  aforesaid  feloniously,  and  with  malice 
aforethought,  did  without  authority  of  law,  and 
with  a  premeditated  design  to  effect  the  death 
of  the  said  W.  A.  Stanford,  him,  the  said  W. 
A.  Stanford,  kill  and  murder,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the 
state." 

A  demurrer  was  filed  by  counsel  for  plain- 
tiff In  error  which  was  overruled  by  the 
court. 

Many  assignments  of  error  are  set  out  in 
the  petition  in  error.  Most  of  them,  however, 
are  wholly  without  merit 

The  homicide  out  of  which  this  conviction 
grew  occurred  in  the  northwest  part  of  Co- 
manche county  on  the  8th  day  of  January, 
1912.  Some  time  prior  the  plaintiff  In  error 
and  the  deceased  had  made  settlements  on 
the  same  quarter  section  of  land,  each  In  the 
endeavor  to  enter  it  under  the  homestead 
laws  of  the  United  States.  The  settlements 
were  apparently  made  at  the  same  time.  The 
plaintiff  in  error  made  his  first  settlement 
some  distance  from  where  the  deceased  made 
his.  Later,  plaintiff  in  error  built  a  hut  at 
or  near  the  place  upon  which  the  deceased 
entered  the  premises  and  attempted  to  estab- 
lish his  settlement.  There  was  a  small  log 
cabin  on  the  premises  at  the  time  these  men 
began  their  efforts  to  acquire  the  land  under 
the  homestead  laws  of  the  United  States. 
This  cabin  apparently  was  claimed  by  one 
Spencer.  Under  rulings  of  the  United  States 
land  oflSce,  Seigler  was  awarded  the  home- 
stead entry.  Stanford  immediately  filed  a 
contest  In  which  Spencer  was  Joined.  Some 
•  other  person  was  also  Joined  with  Seigler. 
Pending  a  determination  of  the  contest  pro- 
ceedings Stanford  went  upon  the  premises 
and  occupied  the  log  cabin,  and  in  addition 
placed  thereon  a  tent  immediately  adjoining 
the  cabin.  A  space  of  only  a  few  feet  Inter- 
vened between  the  cabin  occupied  by  Stan- 
ford and  the  hut  erected  by  plaintiff  in  error. 
After  making  original  settlement,  it  appears 
that  the  deceased  went  away  to  visit  his  fam- 
ily who  lived  at  Coyle,  Okl.,  and  upon  his  re- 
turn the  plaintiff  In  error  had  put  up  some 
wire  which  was  attached  to  the  log  cabin.' 
This  wire  was  taken  down  by  the  deceased. 
The  plaintiff  in  error  was  away  from  home 
at  work  and  returned  that  night 

The  testimony  on  behalf  of  the  state  and 
that  on  b^ialf  of  the  accused  differs  in  many 


material  respects  from  this  time  until  after 
the  homicide.  The  testimony  on  behalf  of 
the  state  tends  to  establish  the  fact  that  the 
plaintiff  in  error  was  a  large  man  physically, 
possessed  of  an  overbearing  disposition;  that 
upon  finding  the  deceased  on  the  premises 
he  ordered  him  to  take  down  his  tent  and 
get  his  belongings  off  the  place,  using  em- 
phatic language  and  profanity.  The  deceas- 
ed declined  to  comply,  contending  that  he  had 
a  lawful  right  to  Joint  occupancy  pending  the 
determination  of  the  litigation.  Upon  an- 
other occasion  the  plaintiff  in  error  demand- 
ed the  deceased  to  move  away  and  told  him 
that  the  quarter  section  was  too  small  for 
both  of  them  to  live  on.  Numerous  threats 
to  kill  the  deceased  and  threats  which  implied 
that  he  intended  to  kill  him  If  he  did  not 
abandon  the  premises  were  Introduced  in  evi- 
dence by  the  state.  Other  circumstances  were 
Introduced  which  tended  to  show  that  plain- 
tiff in  error  had  attempted  hostile  demonstra- 
tions against  the  deceased.  Growing  out  of 
the  differences  between  these  two  men  and 
their  famUles,  several  complaints  were  filed 
by  deceased  against  the  plaintiff  in  error, 
none  of  which  were  prosecuted  to  a  success- 
ful termination.  On '  the  day  prior  to  the 
homicide,  the  deceased  had  filed  two  or  three 
additional  complaints  against  the  plaintiff  in 
error.  On  the  morning  of  the  homicide  the 
deputy  sheriff  In  whose  hands  warrants,  bas- 
ed on  the  complaints,  had  been  placed,  called 
the  plaintiff  In  error  on  the  telephone  of  one 
Allen,  a  neighbor,  advising  that  he  had  the 
warrants  and  arranged  for  the  plaintiff  in  er- 
ror to  come  down  to  meet  him  at  the  office  of 
the  township  Justice  of  the  peace.  Plaintiff 
in  error  went  back  to  his  house  and  cut  a  lit- 
tle wood  for  the  use  of  his  wife,  and  made 
preparations  apparently  to  go  to  the  office  of 
the  Justice  of  the  peace.  He  took  his  gun  and 
left  the  house,  and,  according  to  the  proof  In- 
troduced by  the  state,  also  took  a  large  rock 
in  his  hand.  The  deceased,  Stanford,  was 
cutting  wood  at  the  comer  of  his  cabin  only 
a  few  feet  from  the  door  of  the  hut  occupied 
by  the  plaintiff  in  error.  The  plaintiff  in  er- 
ror came  out  of  his  hut  walked  directly 
toward  where  Stanford  was,  and  Just  before 
reaching  him  was  seen  by  Mrs.  Stanford,  who 
opened  the  door  and  ran  out,  whereupon  the 
plaintiff  in  error  threw  the  rock  and  hit  the 
deceased,  who  was  stooping  over  chopping 
wood,  on  the  head,  fractured  his  skull,  and 
knocked  him  down.  Mrs.  Stanford  interceded 
with  the  plaintiff  in  error  and  begged  him 
not  to  kill  her  husband,  whereupon  he  pointed 
the  gun  which  he  had  brought  from  his  hut 
into  her  face.  She  stepped  back  a  short  dis- 
tance. In  the  meantime  the  deceased  had 
turned  over  on  his  back  and  had  raised  up 
his  head  slightly.  The  plaintiff  in  error  point- 
ed the  gun  Immediately  upon  him  and  fired, 
the  charge  of  shot  entered  the  face  to  the 
left  of  the  nose,  and  through  the  lips.  Death 
ensued  Immediately. 
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A  little  son  of  tbe  deceased,  Terne  Stan- 
ford, was  ont  in  tbe  yard  where  bis  father 
was  cutting  wood  at  the  time  of  the  homicide. 
Two  other  children  had  gone  to  a  well  or 
spring  a  few  hundred  yards  away  for  water. 
As  soon  as  they  returned  to  the  house  the 
children  were  sent  to  notify  neighbors  living 
In  the  community,  a  few  of  whom  arrived 
before  the  officers  reached  the  scene.  The  de- 
ceased was  found  lying  on  his  back.  The  ax 
with  which  be  bad  been  cutting  wood  was 
under  bis  body,  tbe  blade  b^ng  about  his 
blpa,  the  handle  extending  out  from  his  right 
side.  The  right  hand  of  deceased  was  lying 
across  the  ax  handle  on  his  right  side.  His 
left  hand  was  folded  on  his  breast  A  num- 
ber of  tbe  teeth  of  deceased  were  picked  up 
around  tbe  body.  The  stove  wood  which  he 
was  cutting  was  lying  under  and  near  his 
body. 

Mrs.  Stanford  and  her  little  son  testifled 
.to  the  facts  occurring  Immediately  before 
and  at  the  time  of  the  bomidde,'  each  of 
whom  say  that  no  other  person  except  them- 
selves, the  deceased,  and  tbe  plaintiCF  in 
error,  were  present  Other  witnesses  testifled 
to  tbe  wound  on  the  head  of  the  deceased  and 
In  ret^nse  to  questions  of  the  county  attor- 
ney certain  witnesses  testified  there  was  a 
large  knot  on  the  back  of  the  deceased  be- 
low the  shoulder. 

The  plaintiff  in  error  and  his  wife  testifled 
In  his  behalf.  Each  say  that  they  were  both 
present  Their  testimony  is  to  the  effect  that 
the  plaintiff  in  error  had  started  to  meet  the 
officer  according  to  his  promise;  that  he  took 
his  gun  and  dogs  and  started  along  tbe  usual 
route;  that  as  he  approached  the  cabin  of  the 
deceased  the  deceased  was  chopping  wood; 
that  Mr&  Stanford  ran  out  of  the  cabin,  grab- 
bed hold  of  plaintiff  in  error,  and  began  to  ex- 
coriate him  for  the  way  he  had  treated  their 
family;  that  the  little  son,  Verne  Stanford, 
began  to  hack  him  in  the  back  and  on  the  legs 
with  a  bucksaw ;  that  the  deceased  drew  bis 
ax  and  advanced  several  steps  toward  blm 
with  the  ax  uplifted  In  a  manner  which  in- 
duced in  him  (the  plaintiff  in  error)  the  be- 
lief that  he  was  about  to  be  killed;*  that 
thereupon  be  shot  tbe  deceased;  that  the 
muzzle  of  the  gun  was  elevated;  that  the 
shot  ranged  upward ;  that  he  killed  Stanford 
in  bis  necessary  self-defense;  that  he  did 
not  strike  deceased  with  a  rock  and  had  no 
rock  or  other  heavy  Instrument  In  bis  hands 
at  tbe  time. 

Immediately  after  tbe  shot  was  fired,  the 
plaintiff  in  error  went  to  the  home  of  a  near 
neighbor,  called  the  deputy  sheriff  whom  he 
had  agreed  to  meet  at  tbe  office  of  the  Jus- 
tice of  the  peace,  and  advised  him  to  come 
up  at  once.  The  officer  asked  him  what  the 
trouble  was.  He  replied:  "Trouble  enough! 
Come  on  up  and  see."  This  neighbor  Allen 
and  a  brother  who  lived  with  him  accompa- 
nied tbe  plaintiff  in  error  back  to  the  scene  of 
the  homicide,  where  the  plaintiff  in  error 


pointed  out  certain  objects,  among  them  a 
bucksaw  lying  in  the  yard.  In  his  testimony 
the  plaintiff  In  error  denied  each  and  every 
threat  to  kill  or  injure  tbe  deceased  that  was 
proved  by  tbe  state,  but  admitted  each  and 
every  conversation  In  which  the  state  con- 
tended the  threats  were  made.  He  also  ad- 
mitted the  times  and  places  and  the  persons 
with  whom  the  conversations'  were  had; 
there  being  no  material  difference  except  his 
denial  that  any  threat  was  made  in  any  of 
tbe  conversations. 

Other  witnesses  testifled  for  the  plaintiff  in 
error,  among  them  an  undertaker,  who  said 
that  he  saw  the  knot,  on  the  back  of  the  de- 
ceased, saw  It  removed,  and  that  It  was  a 
fatty  tumor. 

On  rebuttal  the  state  Introduced  the  testi- 
mony of  physicians  who  held  a  post  mortem 
examination  upon  the  body  of  the  deceased. 
Their  testimony  tended  to  show  that  tbe 
wound  In  the  back  of  the  head  was  inflicted 
with  a  rugged  instrument  and  fractured  the 
skull  from  the  crown  of  the  head  to  the  base 
thereof,  and  that  this  was  in  itself  a  fatal 
wound  and  was  made  by  an  external  in- 
Jury;  that  the  shot  which  entered  to  the  left 
of  the  nose  and  through  the  upper  lip  of  de- 
ceased ranged  downward  and  lodged  In  the 
muscles  of  the  neck;  that  none  of  the  shot 
ranged  upward,  and  none  of  them  penetrat- 
ed the  brain.  These  physicians  removed  the 
skull  and  brain  and  made  a  thorough  exam- 
ination, and  all  agree  that  no  shot  entered 
the  brain  and  nothing  Indicated  any  upward 
range  or  any  deflection  of  the  charge.  The 
tongue  was  practically  severed  at  its  basa 

Verne  Stanford  was  called  as  a  witness  by 
the  state  and  testified  that  he  was  eight  years 
old ;  that  he  was  In  tbe  yard  at  the  time  of 
the  homicide ;  that  he  did  not  have  the  buck- 
saw out  in  the  yard  at  that  time;  that  he 
did  not  attack  the  plaintiff  in  error  with  the 
bucksaw ;  that  bis  mother  did  not  take  bold 
of  said  plaintiff  in  error  before  be  threw 
tbe  rock  and  fired  the  shot;  that  be  brought 
a  bucksaw  out  Into  tbe  yard  after  bis  father 
had  been  killed  and  left  It  there  when  his 
mother  told  him  to  run  over  to  a  neighbor's 
for  assistance.  A  large  rock  was  found  near 
tbe  body  of  deceased.  There  were  a  number 
of  other  rocks  in  the  yard,  but  they  were  im- 
bedded in  the  ground  and  could  not  be  re- 
moved on  account  of  the  frozen  condition 
of  the  earth.  A. large  pUe  of  rocks  similar 
to  the  one  found  near  the  body  of  deceased 
were  shown  to  have  been  lying  on  the  ground 
near  where  the  plaintiff  in  error  had  been 
cutting  wood. 

On  behalf  of  plaintiff  in  error,  certain  teas' 
tlmony  was  introduced  in  surrebnttal  tend- 
ing to  show  that  there  was  a  blood  splotch 
on  a  certain  log  opposite  where  plaintiff  in 
error  contended  deceased  was  standing  when 
he  was  shot  The  log  from  the  hut  was  in- 
troduced in  evidence,  and,  according  to  the 
testimony  of  a  physician  who  made  a  micro- 
scopic examination  thereof,  the  blood  splotch 
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was  hnman  blood.  One  witness  testlfled 
that  he  noticed  the  blood  on  this  log  on  the 
day  of  the  homicide  and  that  It  appeared  to 
him  to  be  a  fresh  stain. 

The  state  introdnced  witnesses,  among 
them  Justice  of  the  Peace  Meers,  who  said  he 
examined  the  log  on  the  day  of  the  homicide ; 
that  he  took  no  testimony  In  reference  to  It 
because  the  blood  was  old  and  had  been  dry 
a  long  time.  Other  witnesses  for  the  state 
testified  that  a  rabbit  and  oppossum  had  been 
fastened  to  a  nail  driven  in  one  of  the  logs 
of  the  cabin  near  where  this  blood  splotch 
was  found  and  had  been  skinned  and  dressed 
a  few  days  before  the  homicide. 

After  the  conTlction,  counsel  filed  a  motion 
for  a  new  trial,  and  among  other  grounds 
set  out  an  allegation  of  newly  discovered  evi- 
dence. They  had  had  certain  tests  made  of 
the  dried  blood  found  on  the  log  of  the  hut 
that  was  Introduced  In  evidence.  These  tests 
were  made  by  an  army  surgeon  at  Ft  Sill 
and  the  state  chemist  at  Norman,  Okl.  Each 
of  them  testlfled  that  in  their  judgment  the 
splotch  was  made  by  human  blood.  Upon 
this  testimony  and  supporting  testimony  as 
to  diligence  the  allegation  of  newly  discov- 
ered evidence  was  predicated.  The  motion 
for  a  new  trial  was  overruled  by  the  trial 
court,  the  death  sentence  was  pronounced  in 
accordance  with  the  verdict  of  the  Jury,  and 
the  cause  appealed  to  this  court  The  ap- 
peal was  filed  on  March  26,  1913;  but  no 
briefs  were  filed  on  behalf  of  plaintiff  in  er- 
ror until  the  21st  day  of  March,  1914. 

The  first  assignment  of  error  is  based  on 
the  contention  that  the  court  erred  in  over- 
ruling the  demurrer  of  the  plaintiff  in  error 
to  the  Information  In  this  cause.  The  de- 
murrer was  wholly  without  merit  and  friv- 
olous and  was  properly  overruled. 

[2]  The  next  assignment  of  error  present- 
ed Is  based  on  the  contention  that  the  court 
erred  In  overruling  a  motion  for  continuance. 
The  affidavit  for  continuance  was  based  on 
the  ground  that  Albert  Decker  had  been  serv- 
ed with  a  subpoena  to  attend  as  a  witness, 
but  that  he  had  left  the  jurisdiction  of  the 
court  and  could  not  be  obtained  at  the  trial. 
The  application  sets  out  that  If  Decker  was 
present  he  wonld  testify  that  he  heard  a  con- 
versation between  plaintiff  in  error  and  Art 
Hlnaon;  that  he  (plaintiff  in  erroi)  did  not 
say  that  if  Stanford  Interfered  with  him  any 
more  he  would  make  him  look  more  like  a 
half-breed  coyote  than  he  was;  that  the 
plaintiff  In  error  did  not  state  in  substance 
or  words  that  he  could  not  stand  to  be  drug 
Into  court  by  Stanford  any  more,  nor  that 
If  Stanford  pulled  him  any  more  that  he 
(Stanford)  would  not  be  at  the  trial. 

In  the  light  of  other  proof  in  the  record, 
this  evidence  would  not  have  been  of  value  if 
produced.  Bethel  v.  State,  8  OkL  Cr.  61,  126 
Pac.  698. 

[3]  The  next  assignment  of  error  la  that 
the  court  erred  in  refusing  to  permit  wit- 
ness Allen  to  testify  to  certain  conversations 


which  he  had  had  wldi  plaintiff  in  error. 
Counsel  attempted  to  Introduce  by  this  wit- 
ness statements  that  he  had  been  associated 
with  the  plaintiff  in  error  intimately  for  a 
long  time,  and  that  he  nev»  heard  him  say 
anything  against  the  deceased  nor  manifest 
any  anger  or  use  any  violent  language  toward 
the  deceased.  The  objection  to  this  character 
of  examination  was  properly  sustained.  It 
clearly  appears  from  the  record  that  this 
witness  was  a  strong  partisan  of  plaintiff  in 
error.  Such  statements  were  not  offered  as 
part  of  the  res  gest»  and  could  have  only 
been  self-serving  statements  which  constitute 
no  part  of  competent  proof  under  the  issue 
on  trial. 

[4]  The  next  assignment  of  error  is  based 
on  the  contention  that  the  conrt  erred  in 
refusing  to  permit  witness  Allen  to  testify 
to  a  certain  8tatem«it  which  had  been  made 
to  him  by  the  deceased  relative  to  having 
shot  a  man  some  time  in  his  past  life  in  the 
state  of  Texas,  and  had  spent  $1,800  getting 
out  of  the  trouble;  that  upon  another  occa- 
sion he  had  drawn  a  gun  on  a  banker  who 
refused  to  pay  him  for  some  work,  and  forced 
a  collection  of  his  debt,  and  one  or  two  other 
similar  transactions.  This  testimony  was 
not  admissible  and  was  properly  excluded 
by  the  trial  court  It  was  entirely  too  remote 
and  worthless  to  be  of  value  as  indicating 
any  ill  feeling  on  the  part  of  the  deceased 
toward  the  plaintiff  In  error.  On  the  trial 
of  this  cause  the  sole  and  only  reliance  ^f 
the  plaintiff  in  error  was  that  he  acted  in  bis 
necessary  self-defense  from  an  assault  then 
being  made  upon  him  with  a  deadly  weapon, 
and  not  in  the  reasonable  apprehension  of 
danger  on  account  of  threats  or  the  violent 
disposition  of  deceased.  Under  no  state  of  the 
case  presented  by  the  record  was  this  testi- 
mony competent  This  character  of  testimony 
would  be  admissible  only  for  the  purpose  of 
tending  to  show  that  the  accused  acted  in  a 
reasonable  manner  and  under  circumstances 
which  disclosed  an  apparent  danger  of  Imme- 
diate bodily  harm.  His  testimony  and  theory 
of  defense  was  not  based  on  apparent  danger, 
but  on  actual  and  impending  danger.  If  the 
state  of  facts  produced  were  true,  the  homi- 
cide was  justified' on  the  ground  of  necessary 
self-defense. 

The  next  assignment  of  error  urged  is 
based  on  the  contention  that  the  county  at- 
torney was  guilty  of  misconduct  in  making 
objection  to  the  introduction  of  the  foregoing 
testimony  by  using  the  language:  "I  think  it 
is  time  this  rot  was  stopped;  it  violates  every 
rule  of  evidence."  The  rulings  ot  the  court 
disclosed  by  the  record  indicate  no  prejudi- 
cial error.  The  use  of  such  language  by 
counsel  on  either  side  should  not  be  indulged 
In  whether  justified  or  not 

[E]  The  next  assignment  of  error  to  be  con- 
sidered is  that  the  court  erred  In  declining 
to  send  the  jury  to  the  scene  of  the  homicide 
for  the  purpose  of  permitting  them  to  Inspect 
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the  premises  and  snrroandlngs.  This  conten- 
tion Is  wholly  without  merit.  The  scene  was 
some  25  or  30  miles  from  the  county  seat 
in  a  remote  and  mountalnons  country.  The 
trial  Judge  in  considering  the  application 
Btatied  that  he  had  no  means  of  transporting 
the  Jury  in  a  body  to  the  scene ;  that  nothing 
had  developed  in  the  trial  to  indicate  any 
necessity  for  such  action ;  that  he  had  no  ob- 
jection to  sending  the  Jury  to  the  scene  U 
they  desired  to  go  and  would  do  so  at  any 
time  a  request  might  be  made  by  the  Jury  be- 
fore a  verdict  was  reached,  that  they  would 
like  to  make  a  personal  Inspection  of  the 
scene  of  the  homicide.  There  is  not  a  single 
suggestion  in  the  record  that  would  indicate 
In  the  remotest  degree  that  any  information 
or  light  would  have  been  gained'  by  such  a 
visit  It  would  have  been  a  useless  expense 
of  tlte  taxpayers'  money  of  Comanche  county 
and  an  unnecessary  hardship  on  the  officers 
and  Jurors  to  have  required  such  a  trip.  The 
mllngs  of  the  trial  court  In  declining  the 
request  were  in  our  Judgment  entirely  proper. 
A  plat  of  the  scene  was  made  by  a  dvil  en- 
gineer which  was  introduced  in  evidence. 
Photographs  of  the  buildings  and  surround- 
ings were  also  introduced  and  detailed  ex- 
planations of  all  made  by  experts.  A  man 
of  ordinary  intelligence  could  have  undei^ 
stood  all  the  surroundings  of  the  homicide 
from  the  testimony. 

[6]  The  next  assignment  of  error  is  based 
on  the  contention  that  the  court  erred  in 
permitting  witness  Verne  Stanford  to  testi- 
fy on  account  of  his  tender  age.  After  a 
thorough  and  grilling  examination  by  counsel 
for  plaintiff  In  error,  this  witness  disclosed 
a  remarkable  degree  of  intelligence  for  a  per- 
son of  his  age  and  opportunities.  He  showed 
entire  frankness  and  a  thorough  understand- 
ing of  his  duties  as  a  witness.  Objections 
to  this  character  of  testimony  are  addressed 
to  the  sound  discretion  of  the  court,  and  un- 
less an  abuse'  of  that  discretion  is  shown  this 
court  wUI  not  Inverse  a  conviction  on  that 
ground.  Upon  a  careful  examination  of  the 
testimony  of  this  child  and  the  grilling  he  re- 
ceived at  the  hands  of  counsel,  we  are  of 
opinion  that  the  trial  court  exercised  its  dis- 
cretion properly.  The  witness  apparently 
was  a  much  more  capable  and  intelligent  one 
than  many  persons  of  mature  age.  The  as- 
signment is  without  merit. 

[7]  It  is  further  contended  by  counsel  that 
the  testimony  of  this  witness  was  not  com- 
petent because  It  was  not  proper  rebuttal. 
This  contention  is  also  without  merit.  The 
major  portion  of  his  testimony  was  wholly 
in  rebuttal.  Certain  incidental  statements 
possibly  were  not  strictly  rebuttal.  The 
plaintiff  in  error  had  testified  in  his  own 
behalf  that  this  witness  assaulted  him  with 
a  bucksaw.  The  witness  testified  that  he  did 
not  make  such  an  assault;  that  the  bucksaw 
was  not  even  in  the  yard  at  the  time.  Plain- 
tiff in  error  testified  that  he  did  not  throw 


a  rock  and  strike  the  deceased.  This  wit- 
ness testified  that  he  did  throw  a  rock  and 
strike  the  deceased.  Plaintiff  in  error  bad 
also  testified  that  the  deceased  was  stand* 
ing  up  in  the  act  of  striking  him  with  an 
uplifted  ax  when  the  shot  was  fired.  This 
witness  testified  that  the  deceased  was  lying 
on  the  ground  when  he  was  shot.  We  are 
unable  to  determine  under  what  theory  this 
evidence  would  not  be  considered  rebuttaL 
Counsel  fail  to  advance  any  reason  In  their 
argument  Hampton  v.  State,  7  Okl.  Gr.  291, 
123  Paa  671,  40  L.  B.  A.  (N.  S.)  43. 

The  next  assignment  of  error  is  based  on 
the  contention  that  the  court  erred  in  permit- 
ting Drs.  Meeker,  Gobch,  and  Broshears  to 
testify  to  the  facts  disclosed  by  their  post 
mortem  examination.  This  assignment  Is 
based  on  the  contention  that  these  facts 
should  have  been  Introduced  by  the  state  in 
the  case  in  chief  and  that  plaintiff  in  error 
was  greatly  prejudiced  by  reason  of  the  fact 
that  they  were  reserved  for  rebuttal.  In  sup- 
port of  this  contention  no  authority  Is  cited 
In  the  brief  and  no  reasonable  argument  is 
advanced.  In  this  case  the  killing  was  admit- 
ted; the  defense  was  that  of  self-defense. 
All  the  state  was  required  to  prove  was  the 
unlawful  killing  and  the  circumstances  there- 
of. This  was  done.  In  the  defense,  testi- 
mony was  Introduced  tending  to  establish 
facts  in  Justification  of  the  killing.  Among 
them  was  testimony  by  plaintiff  in  error 
himself  to  the  effect  that  he  had  the  butt 
of  the  gun  below  the  waist  band  of  his 
pants,  the  muzzle  of  the  gun  elevated,  and 
shot  the  deceased  when  the  deceased  was  ap- 
proaching him  In  an  effort  to  strike  him  with 
an  ax,  and  that  the  shot  ranged  upward. 
This  testimony  in  rebuttal  exploded  the  the- 
ory of  defense  and  was  necessarily  strong 
testimony  tending  to  establish  the  real  facts 
In  connection  with  the  homicide,  and  in  a 
great  measure  must  have  convinced  the 
minds  of  the  Jury  that  the  homicide  was  a 
ruthless  murder.  The  fact  that  testimony  is 
admissible  in  chief  does  not  necessarily  ex- 
clude it  in  rebuttal.  This  testimony  was  in 
rebuttal  of  the  theory  of  self-defense  inter- 
posed by  counsel  on  behalf  of  plaintiff  In 
error  and  shattered  his  testimony  and  his 
contention  that  he  killed  the  deceased  at  a 
time  when  he  was  being  assaulted  by  hlOL 
It  also  strengthens  the  contention  of  the 
state  that  the  deceased  was  lying  on  the 
ground  when  he  was  shot  This  defense  was 
evidently  made  upon  the  theory  that  the  state 
expected  .to  rely  on  the  contention  that  the 
rock  thrown  by  the  accused  hit  him  In  the 
back  and  made  the  Icnot  which  was  after- 
ward shown  by  them  to  be  a  fatty  tumor  and 
not  made  by  a  rock.  The  proceedings  dis- 
close the  fact  that  the  county  attorney  knew 
all  the  while  that  the  knot  was  a  tumor  and 
at  no  time  contended  that  it  was  made  by 
the  rock.  The  only  contention  disclosed  is 
that  he  relied  on  the  theory  that  the  rock 
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was  thrown  by  plalnttff  In  error  and  frac- 
tured the  skull  of  the  deceased  and  that  he 
was  lying  on  his  back  In  a  helpless  condition 
when  he  was  shot  in  the  face  by  plalnttfT  in 
error.  The  testimony,  In  onr  Judgment,  was 
properly  referred  for  rebuttal,  and  the  ob- 
jection to  its  introduction  properly  overruled 
by  the  trial  court 

Assignments  based  on  certain  other  evi- 
dence in  rebuttal  are  urged,  but  they  are  all 
covered  by  the  disposition  of  the  foregoing. 
We  fall  to  find  any  error  In  the  proceedings 
of  the  trial  court  in  reference  to  the  Intro- 
duction of  testimony.  In  fact,  out  of  abun- 
dant precaution,  the  trial  court  was  eminently 
fair  to  the  plainticr  in  error. 

[S]  Certain  assignments  are  stated  in  -the 
brief  as  being  based  upon  prejudice  growing 
out  of  Instructions  of  the  court  An  exam- 
ination of  the  instructions  indicates  that  they 
are  entirely  fair.  Counsel  present  no  plausi- 
ble argument  to  the  contrary.  Not  an  an- 
thorlty  is  cited  and  not  a  line  of  argument 
pointing  out  a  defect  applicable  to  the  state 
of  facts  disclosed  by  the  record.  Taken  all 
together — and  Instructions  must  be  consid- 
ered as  a  whole — they  were  fair  and  properly 
submitted  all  Issues. 

Certain  assignments  are  based  on  the  fail- 
ure of  the  court  to  give  Instructions  request- 
ed by  counsel  for  plaintiff  in  error.  An  ex- 
amination of  the  record  discloses  that  all  ma- 
terial elements  of  the  instructions  requested 
were  given,  and  no  error  is  disclosed  by  the 
action  of  the  court  in  refusing  to  give  the  re- 
quested charges. 

[9]  The  next  and  only  assignment  urged 
which  was  entitled  to  serious  consideration 
by  the  trial  court  is  based  upon  an  allega- 
tion In  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The 
examination  of  Dr.  Farrinbaugh,  an  army 
surgeon  stationed  at  Ft  Sill,  was  lengthy  and 
thorough.  From  bis  testimony  there  is  no 
doubt  that  the  blood  he  examined,  and  which 
the  testimony  indicated  was  taken  from  a 
log  in  the  wall  of  the  cabin  occupied  by  the 
deceased,  was  human  blood.  He  is  supported 
in  this  contention  by  Dr.  De  Barr,  state  chem- 
ist There  is  other  testimony  in  support  of 
the  contention,  all,  however,  bearing  on  the 
diligence  of  counsel  in  connection  with  this 
feature  of  the  case  and  in  support  thereof  by 
other  witnesses.  In  order  for  this  court  to 
be  in  position  to  reverse  this  conviction  on 
this  contention,  it  would  be  necessary  for  us 
to  say  that  the  testimony  offered  by  these 
witnesses  is  such  that  the  Jury  in  all  rea- 
sonable probability  would  have  reached  a 
different  conclusion  had  the  same  been  offer- 
ed at  the  trial.  Howey  v.  State,  9  Okl.  Cr. 
453,  132  Pac.  499.  It  will  be  remembered 
that  the  state's  witness  Meers,  Justice  of  the 
peace  of  the  township  In  which  the  homicide 
occurred,  testified  at  the  trial  that  he  dis- 
covered this  blood  in  question  upon  the  log 
in  question-  on  the  day  of  the  homicide,  and 


that  he  made  no  note  of  it  in  the  minutes 
taken  by  him  at  the  inquest  and  examined 
no  witnesses  in  reference  to  It  for  the  rea> 
son  that  It  was  old,  dry  blood  and  apparently 
bad  been  on  the  log  for  a  long  time.  This 
witness  was  apparently  frank  and  not  a  par- 
tisan of  either  side.  Another  witness,  who 
was  a  partisan  of  plalntlfl  in  error,  and  whose 
testimony  as  disclosed  by  the  record  in  many 
particulars  impeached,  shows  that  he  discov- 
ered the  blood  on  the  log  and  that  he  thought 
it  was  fresh  on  the  day  of  the  homldde. 
This  latter  witness  had  been  in  attendance 
at  the  examining  trial,  acting  as  clerk  in  tak- 
ing down  the  testimony  at  the  inquest  liad 
been  at  all  times  in  attendance  at  the  final 
trial  in  the  district  court  and  only  at  the 
close  of  the  trial  did  he  divulge  the  informa- 
tion to  connseL  It  will  be  remembered,  also, 
that  a  local  physician  in  Lawton  testified 
that  in  his  opinion  the  blood  In  question  was 
the  blood  of  a  human  being.  He  admitted, 
however,  that  it  was  possible  for  blm  to  be 
mistaken.  The  two  experts  examined  on  the 
motion  for  a  new  trial  were  very  positive 
in  their  statements  that  it  was  human  blood. 
In  our  judgment  the  state  could  have  ad- 
mitted that  the  blood  in  question  was  human 
blood;  that  la  all  the  testimony  would  have 
established,  and  then  a  verdict  of  guilty 
would  not  only  have  been  warranted  under  all 
the  facts,  but  a  reasonable  Jury  could  not 
have  concluded  otherwise  than  that  this 
plalntlfl  in  error  was  guilty  of  the  ruthless 
and  wanton  murder  of  W.  A.  Stanford.  This 
being  true,  there  was  no  error  committed  and 
no  abuse  of  discretion  by  the  trial  court  in 
denying  the  motion  for  a  new  trial  on  this  or 
other  grounds.  Martin  v.  Territory,  18  OU. 
370,  90  Pac.  18;  Smiley  r.  Territory.  16  Okl. 
314,  81  Pac.  433;  Hnrst  t.  Territory,  16  Okl. 
flOO,  86  Paa  280:  Harvey  v.  Territory,  11 
Okl.  156,  66  Pac.  837;  Ryan  v.  State,  8  OkL 
Cr.  623,  129  Pac.  685;  Drew  v.  State,  0  Okl. 
Cr.  348,  118  Pac.  677;  Johnson  v.  State,  5 
Okl.  Cr.  1,  112  Pac.  760;  Caple  v.  State,  3 
Okl.  Cr.  621,  105  Paa  681. 

This  record  is  voluminous,  contatolng  about 
1,500  pages,  all  of  which  have  been  read  and 
carefully  examined  by  this  court  and  we  are 
unable  to  find  from  a  careful  and  studious 
examination  of  the  same  where  a  single  right 
of  the  accused  was  denied. 

The  Judgment  of  the  trial  court  is  there- 
fore in  all  things  affirmed. 

It  appears  from  the  record  that  while  this 
appeal  was  pending  the  act  of  March  29, 1913, 
regulating  the  infliction  of  the  death  penalty, 
became  effective.  As  the  day  fixed  for  the 
execution  of  the  Judgment  and  sentence  has 
passed,  the  cause  is  remanded  to  the  dlstriot 
court  of  Comanche  county  for  the  purpose  of 
appointing  another  day  for  the  execution  of 
the  Judgment  as  provided  by  sections  6979 
and  5980,  Rev.  Laws  Procedure  Criminal. 
Proceedings  to  be  had  in  accordance  with 
the  rule  prescribed  by  this  court  in  the  case 


Digitized  by 


Google 


Okl.) 


NELSON  ▼.  STATE 


815 


of  Alberty  ▼.  State,  10  Okl.  Cr.  616, 140  Pac. 
1025. 

The  warden  of  tbe  penitentiary  will  sur- 
render the  plaintiff  in  error  to  the  sheriff  of 
-Comanche  county,  who  will  hold  him  in  cus- 
tody pending  the  proceedings  in  the  trial 
court,  and  until  his  custody  Is  changed  by 
due  course  of  law. 

DOYLB,  J.,  concurs.  FURMAN,  J.,  ab- 
sent and  not  participating. 

<U  Okl.  Cr.  2S»)  ==• 

NELSON  T.  STATB.    (No.  A-2297.) 

^Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

9,  1916.) 

(8vttahu»  by  the  Court.) 

Labcbnt  (I  10*)— RoBBEBT  (I  6*)— BuaaniTa 
— "Labcbnt   >bou  the    Febson"   DisnN- 

O0I8HICD. 

To  constitute  "robbery,"  as  distinguished 
from  "larceny  from  the  person,"  there  must 
be  force  or  intimidation  in  the  act;  therefore, 
where  a  tliief  8lipi>ed  her  hand  into  the  pocket 
of  tbe  prosecuting  witness,  and  took  bis  purse, 
and  in  doing  so,  without  putting  him  in  fear, 
used  no  more  force  than  was  necessary  to  take 
the  purse  from  bis  person,  held,  that  the  crime 
is  larceny  from  the  person,  and  not  robbery  in 
tlie  first  degree. 

[E!d.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §  46;  Dec.  Dig.  I  19;*  Robbery, 
Cent  Dig.  {  6 ;    Dec  Dig.  §  6.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Larceny  from  the  Per- 
son ;    Robbery.] 

Appeal  from  District  Court,  Choctaw  Coun- 
ty ;    Summers  Hardy,  Judge. 

Gabriel  Nelson  was  couTlcted  of  robbery  In 
the  first  degree,  and  appeals.    Reversed. 

T.  C.  Humphrey,  of  Hugo,  for  plaintiff  in 
«rror.  Chas.  West,  Atty.  Gen.,  and  C.  J. 
Davenport,  Aast  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  This  appeal  Is  prosecuted 
from  a  conviction  had  in  tbe  district  court 
of  Choctaw  county,  in  which  the  defendant 
was  found  guUty  of  robbery  in  the  first  de- 
gree, and  her  punishment  fixed  by  the  Jury 
at  imprisonment  in  tbe  penitentiary  for  a 
term  of  10  years.  On  the  IStb  day  of  April, 
1914,  Judgment  was  rendered  and  the  court 
fientenced  the  defendant  in  accordance  wltb 
the  verdict  of  the  Jury. 

The  information  charges  that  on  or  about 
the  28th  day  of  August,  1913: 

"The  said  Gabriel  Nelson  did  then  and  there 
unlawfully,  wrongfully,  willfully,  and  felonious- 
ly and  forcefully  take  from  the  person  of  E.  B. 
Turner  certain  personal  property,  to  wit,  the 
sum  of  $45,  lawful  money  of  the  United  States, 
of  the  value  of  $45,  then  and  there  in  possession 
of  the  said  E.  B.  Turner,  without  tbe  consent 
and  against  the  will  of  the  said  E.  B.  Turner  by 
means  of  force  and  fear  employed  by  the  said 
Gabriel  Nelson  toward,  on,  and  upon  the  said 
E.  B.  Turner  as  follows:  The  said  Gabriel  Nel- 
son did  then  and  there  with  her  hands  and  arms 
seize  and  take  hold  of  the  said  E.  B.  Turner, 
and  did  thereby  overpower  and  overcome  the 
resistance  of  tbe  said  E.  B.  Turner,  and  then  I 


and  there  took  the  said  money  in  the  manner 
and  form  aforesaid,  contrary  to,"  etc. 

The  principal  question  urged  on  this  appeal 
as  a  ground  for  a  reversal  of  the  Judgment 
Is  tbe  Insufficiency  of  tbe  evidence  to  war- 
rant a  conviction. 

The  prosecuting  witness  testified  that  be 
was  engaged  in  running  a  transfer  back  In 
the  dty  of  Hugo;  that  he  first  hauled  a 
wasbstand  and  rug  to  tbe  defendant's  resort 
in  tbe  negro  quarter  of  Hugo,  that  two  or 
three  months  afterwards  she  passed  him  on 
the  street  and  told  blm  to  come  and  get  tbe 
wasbstand  and  rug,  and  that  he  went  to  her 
bouse.  His  testimony  as  to  what  occurred 
at  tbe  defendant's  place  is  as  follows: 

"A.  She  unlocked  the  door,  and  I  walked  in, 
and  it  was  sitting  right  where  I  put  it  and  she 
slapped  the  door,  too,  and  locked  it  and  pulled 
the  curtains  down  and  asked  me  to  do  business 
with  her.  I  told  her  no;  I  wouldn't  do  busi- 
ness with  her.  I  told  her  to  let  me  out  of  here. 
'I  haven't  got  any  business  in  here,  if  that  is 
what  you  are  looking  for,'  and  I  took  hold  of 
the  door,  and  she  run  her  hand  into  my  pocket 
and  took  my  purse,  and  says,  'If  I  can't  get 
vour  money  one  way,  I  will  get  it  another.'  Q. 
What  else  occurred  down  there,  if  anything?  A. 
We  run  together  then :  of  course  1  was  trying 
to. get  my  money,  and  In  the  scufile  she  hollered 
for  help,  and  there  was  a  negro  man  came  in, 
and  he  says,  'What  is  the  matter  here?'  and  I 
sa;s.  This  woman  has  robbed  me,'  and  be  says, 
;if  she  has  robbed  yon,  she  has  got  to  give  your 
money  back,'  and  she  says,  ."There  lays .  your 
money,'  and  I  stooped  down  there  and  picked 
some  of  it  up,  and  the  negro  ordered  me  out 
of  the  house,  and  I  told  him  I  would  go  out 
when  I  got  my  money,  and  I  counted  it,  and, 
says  I,  'There  is  $17  of  my  money  gone.' " 

J.  W.  miam  testified:  That  be  was  police 
Judge ;  that  tbe  defendant  was  arrested  and 
brought  before  him  and  pleaded  guilty  to 
stealing  $17.50  from  Mr.  Turner.  That  she 
related  tbe  circumstances  as  follows:  That 
Turner  bad  made  improper  proposals  to  her 
and  wanted  to  have  intercourse  wltb  her, 
and  tbey  got  Into  a  quarrel  over  the  price; 
that  be  wanted  to  give  her  50  cents  or  75 
cents  and  she  wanted  $1,  and  be  bad  bis  pock- 
etbook  in  his  hand,  and  she  either  grabbed  or 
knocked  tbe  pocketuook  out  of  bis  band.  That 
Mr.  Turner's  money  was  returned  to  blm. 
The  defendant,  as  a  witness  in  her  own  be- 
half, testified  that  she  was  about  10  years  old ; 
that  tbe  prosecuting  witness  met  her  on  the 
street,  and  said  he  wanted  to  do  a  little 
business  with  her,  and  she  told  blm  to  come 
down  whenever  be  felt  like  It;  that  when 
she  returned  home  be  was  standing  In  her 
door.    Her  further  testimony  is  as  follows: 

"Q.  What  did  you  do?  A.  I  walked  in  and 
pulled  the  curtain  down  on  the  right-hand  side, 
and  on  the  left-hand  side  by  the  bed  the  cur- 
tain was  already  down ;  I  had  never  raised  it 
up  that  morning,  Q.  When  ^ou  got  the  cur- 
tain down  it  was  pretty  dark  in  the  room?  A. 
Yes,  sir;  it  waa  Q.  WelL  what  took  plac% 
what  about  the  door?  A.  I  locked  the  door.  I 
pushed  it  to  and  thumb-latched  it.  Q.  You 
didn't  lock  it.  Just  thumb-latched  it?  A.  Yes, 
sir,  and  asked  him  was  he  ready  to  do  it,  and 
he  said  'Yes,'  and  he  asked  me,  'What  are 
you  going  to  charge  me?'  and  I  says,  'A  dol- 
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lar,'  and  he  trays:  TThat  is  too  mnch.  I  will 
tri^e  you  a  quarter.'  And  I  says  'No;'  and  lie 
says,  'Well,  I  will  give  yon  60  cents;'  and  I  says, 
'No;  I  won't  do  that'  And  he  says,  'That's 
ail  a  negro  whoi%  is  worth,  two  bits  or  50 
cents,'  and  I  says,  'Well,  I  won't  do  anythip^.' 
He  says,  'I  will  give  you  •  quarter  to  get  rid 
of  you,'  and  I  says,  'Give  me  the  quarter,'  and 
I  wouldn't  of  took  the  quarter,  but  he  put  his 
hand  in  his  porket  and  got  his  pocketbook  out, 
and  I  knocked  the  pocketbook  up  that  way,  and 
the  money  went  all  over  the  floor  and  the  bed. 
Q.  Did  you  get  on  the  bed?  A.  Yes,  sir;  we 
was  scuffling  on  the  bed.  Q.  Well,  were  you 
mad  or  in  a  good  humor?  A.  No,  sir;  I  was 
not  mad ;  we  were  both  laughing.  Q.  It  was  a 
kind  of  love  struggle,  was  it?    A.  Tea,  sir." 

The  Attorney  General  has  filed  a  confes- 
sion of  error,  based  upon  the  lioIdUig  of  this 
court  in  the  case  of  Monagbam  t.  State,  10 
Okl.  Cr.  89,  134  Pac.  T7,  46  L.  B.  A.  (N.  S.) 
1140,  which  concludes  as  follows: 

"When  the  facta  in  this  case  are  considered 
in  connection  with  the  Monagham  opinion,  we 
cannot  say  that  the  evidence  supports  the 
charge  of  robbery.  It  appears  from  the  evidence 
that  the  defendant  in  this  case  did  no  -more 
than  did  Monagham  in  the  reported  case,  except 
after  the  pocketbook  was  snatched  there  was  a 
"scuflie"  between  them.  We  are  of  the  opinion, 
therefore,  that  the  judgment  is  not  supported 
by  the  evidence,  but  that  the  defendant  should 
be  prosecuted  for  the  offense  of  larceny  from 
the  person." 

The  crime  of  robbery  Is  defined  In  oat  Pe- 
nal Code  as  follows: 

Section  2364,  Rev.  Laws: 

"Robbery  is  a  wrongful  taking  of  personal 
property  in  the  possession  of  another  from  his 
person  or  immediate  presence  and  against  his 
will,  accomplished  by  means  of  force  or  fear." 

Section  2365: 

"To  constitute  robbery,  the  force  or  fear  must 
be  employed  either  to  obtain  or  retain  pos- 
session of  the  property,  or  to  prevent  or  over- 
come resistance  to  the  taking.  If  employed 
merely  as  a  means  of  escape,  it  does  not  con- 
stitute robbery." 

Section  2366: 

"When  force  is  employed  in  either  of  the  ways 
specified  in  the  last  section,  the  degree  of  force 
employed  is  immaterial." 

The  crime  of  grand  larceny  is  defined  in 
our  Penal  Code  as  follows: 

Section  2655: 

"Grand  larceny  is  larceny  committed  in  either 
of  the  following  cases :  First  When  the  prop- 
erty taken  is  of  value  exceeding  twenty  dollars. 
Second.  When  such  property,  although  not  of 
Taiue  exceeding  twenty  dollars  in  value,  is 
taken  from  the  person  of  another." 

Here  tbe  allegation  Is  that  the  property 
was  taken  by  means  of  force  and  fear.  There 
was  no  evidence  tending  to  show  that  tbe 
prosecuting  witness  was  put  in  fear,  and 
there  was  no  evidence  of  force  sufficient  to 
constitute  robbery  as  distinguished  from  lar- 
ceny from  the  person.  Tbe  difference  be- 
tween robbery  and  larceny  from  the  person 
of  another  lies  in  tbe  force  or  intimidation 
used.  Tbe  Legislature  has  formally  and  ful- 
ly recognized  the  distinction  by  tbe  enact- 
ment of  section  2055  above  quoted,  and  If  the 
force  used  was  only  such  as  was  necessary 
to  take  tbe  money  from  the  person  of  the 


prosecuting  witness,  without  resistance  on 
bis  part,  it  was  not  sufficient  to  omstitnte 
robbery,  as  otherwise  there  would  be  no  dis- 
tinction between  robbery  and  larceny  from 
tbe  person.  State  t.  Paisley,  36  Mont  237, 
92  Pac.  666;  State  ▼.  Parker  (Mo.)  170  S.  W. 
1121. 
In  tbe  Monagbam  Case  it  was  beld  that: 
"To  constitute  'robbery'  as  distinguished  from 
larceny  from  the  person,'  there  must  be  force, 
violence,  or  intimidation  in  the  taking.  There- 
fore, where  there  is  no  evidence  tending  to  show 
that  the  defendant  obtained  or  retained  the  per- 
sonal property  alleged  to  have  been  taken  by 
force  and  violence  or  by  putting  in  fear,  tbe 
crime  is  grand  larceny,  and  not  robbery,  and  a 
verdict  of  guilty  of  robbery  in  the  first  degree  is 
contrary  to  law  and  the  evidence." 

We  bere  repeat  what  ia  said  in  tlie  opinion 
in  that  case: 

"It  would  seem,  and  we  would  suggest,  tiiat 
always  in  a  case  of  this  character,  where  the  line 
of  demarcation  between  offenses,  as  in  this 
case,  has  a  very  narrow  margin,  the  safe  prac- 
tice, where  the  proof  may  lii  uncertain,  is  to 
charge  the  lesser  offense.' 

It  follows  that  tbe  confession  of  error 
should  be  sustained.  The  Judgment  of  the 
court  below  is  reversed.  Tne  warden  of  tbe 
Iienltentiary  is  directed  to  deliver  tbe  defend- 
ant to  tbe  sheriff  of  Cboctaw  county,  wbo 
will  hold  her  in  custody  until  she  shall  be 
discharged  therefrom,  or  as  otherwise  order- 
ed according  to  law. 

ARMSTRONG,  P.  J,  and  TUBMAN,  J, 
concur. 

(IS  Okl.  70) 
JETNA  LIFE  INS.  CO.  t.  BRADFORD  et  aL 
(No.  3805.) 

(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

(Byttalhu  by  the  Court.) 

1.  Contracts  (J  164*)— Constructiow. 

Where  a  contract  is  executed  which  refers 
to  and  makes  the  conditions  of  another  instru- 
ment a  part  of  it,  the  two  will  l>e  construed 
together  as  the  agreement  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  746-748;  Dec.  liig.  i  104.*] 

2.  Insubanck  (5  e31*)— Action  on  Poliot— 

PBTITIOK— SUFnCfKNCT. 

Where  the  petition  discloses  that  ad  inter- 
im insurance  was  issued  for  ten  days  from  the 
date  of  the  "binder"  and  "pending  the  issue 
of  a  regular  policy  at  the  rate  and  subject  to 
limits  of  liability  stated  therein,  and  subject 
also  to  the  agreements  and  conditions  of  the 
policy  form  B.  L.  20,  *  •  ♦  as  issued  by 
this  company,  *  *  * "  and  the  plaintiff  de- 
clared upon  the  "binder"  alone,  without  set- 
ting forth  the  policy  subsequently  issued  pur- 
suant to  the  terms  of  the  "binder,"  and  declar- 
ing thereupon  as  a  part  of  the  contract  of  insur- 
ance, held,  a  demurrer  to  the  petition  should 
have  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1588,  1589;  Dec.  Dig.  i  631.*] 

Error  from  District  Court,  Garter  (bounty : 
S.  H.  Russell,  Judge. 

Action  by  Louis  H.  Bradford  and  another 
against  tbe  ^tna  Life  Insurance  Comiiany. 


*ror  other  coses  ae*  same  topic  and  sectlan  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


Okl.) 


iBTNA  LIFE  INS.  CO.  r.  BRADFORD 


317 


Judgment  for  plaintltb,  and  defendant  brings 
error.    Reversed  for  new  trial. 

Potterf  &  Walker,  of  Ardmore,  for  plain- 
tiff In  error.  Grace  &  Potter,  of  Ardmore, 
for  defendants  In  error. 

TURNER,  J.  On  March  8,  1911,  Louis  H. 
Bradford,  defendant  in  error,  in  the  dis- 
trict conrt  of  Carter  county,  saed  ^tna 
Ufe  Insurance  Company,  plaintiff  in  error, 
on  the  following  "binder,"  issued  to  Urn  by 
defendant,  for  value : 

Accident  and  Liability  Department, 

^tna  Life   Insurance  -  Company, 

Hartford,   Connecticut. 

No.  41324.    Limits:    One  person.  *5.000._^ 
One  accident,  $10,00(X 

Binder. 

Date,  Nov.  24, 1909. 

The  ^tna  Ufe  Insurance  Company  of  Hart- 
ford, Conn.,  hereby  binda  Insurance  for  a  period 
of  ten  days  from  the  above  date,  pending  the 
issue  of  a  regular  policy  at  the  rate  and  sub- 
ject to  the  limits  of  liability  stated  herein  and 
subject  also  to  the  agreements  and  conditions 
of  the  policy  form  E.  L.  20,  PL  H  GL  V  AV 
and  WC,  as  Issued  by  this  company  on  the  risk 
of,  name,  the  Ardmore  Steam  Laundry,  L.  U. 
Bradford,  Prop.,  address,  Ardmore,  Okla. 
Class  B  Pay  Roll  $5,000.  Rate,  75c. 

Description  of  business:  Laundry  -  (with 
guardx),  Ardmore,  Oklahoma. 

Notice.— It  is  hereby  agreed  that  If  policy 
when  issued  is  not  accepted  by  the  assured  or 
If  this  insurance  is  not  accepted  by  the  com- 
pany, the  assured  will  pay  the  premium  earned 
under  this  binder  from  the  date  thereof  until 
the  binder  la  returned  to  the  agent  Issuing  same. 

Report  Accidents  Immediately. 

This  binder  will  be  void  if  the  agent  or  other 
representative  of  the  company  has  changed  or 
waived  any  clause  thereof. 

The  insurance  under  this  binder  covers  only 
the  risk  described  above.  If  the  risk  is  accepted 
by  the  policy,  the  policy  will  bear  even  date 
with  the  binder.  If  the  risk  is  not  accepted 
the  agent  will  collect  the  earned  premium  at 
the  rate  named  for  the  period  of  this  binder. 
This  binder  is  not  valid  unless  signed  by  an 
authorized    agent    of    the  'company. 

Slaughter  &  Verschoyle.  General  Agents. 

After  setting  It  forth,  his  petition  substan- 
tially states  that,  within  the  specified  ten 
days,  one  of  his  employes  within  the  risk 
was  injured  by  having  her  hand  caught  and 
crushed  in  a  mangle  used  in  said  laundry; 
that  he  bad  been  sued  and  paid  a  judgment 
in  damages  for  said  injury;  that  the  loss  to 
him  was  covered  by  the  "binder,"  and  pray- 
ed judgment  over  against  defendant  for 
$1,050,  the  amount  of  the  loss. 

[1, 2]  The  petition  fails  to  set  forth  the 
terms  of  tlie  policy  r^erred  to  In  the  "bin- 
der," and  proceeds  upon  the  theory  that  the 
*%lnder"  contained  all  the  terms  and  condi- 
tions of  the  contract  of  insurance.  To  this 
defendant  filed  a  motion  to  make  more  def- 
inite and  certain,  the  object  of  which  was 
to  require  plaintiff  to  set  forth  and  declare 
upon  the  policy.  But  the  same  was  overrul- 
ed, as  was  also  a  demurrer  to  the  petition. 
Thereupon  defendant  answered,  and  inter- 


posed a  general  denial,  and  pleaded  in  sab- 
stance  that  the  "binder"  was  only  Intended 
to  furnish  ad  Interim  Insurance  on  a  laun- 
dry with  guards,  and  that  the  premium  paid 
therefor  was  only  applicable  to  such;  that, 
by  the  terms  of  said  "binder,"  said  insur- 
ance was  subject  to  the  agreements  and  con- 
ditions contained  in  defendant's  policy  for  B. 
L.  20,  which  was  alleged  to  be  an  employers' 
liability  policy  used  for  steam  laundries 
whose  mangle  is  duly  guarded,  and  that  at 
the  time  the  injury  was  sustained,  resulting 
in  the  loss  complained  of,  the  mangle  caus- 
ing the  Injury  was  unguarded;  that  tbe 
policy  Issued  to  plaintiff  pursuant  to  the 
terms  of  said  "binder"  was  in  accordance 
with  said  form  No.  20  and  was  thereafter 
in  due  time  delivered  to  blm  and  by  him  ac- 
cepted and  retained.  There  was  trial  to  a 
jury  and  judgment  for  plaintiff,  and  defend- 
ant brings  the  case  here.  On  the  trial  de- 
fendant offered  In  evidence  a  copy  of  tbe 
policy.  There  was  no  question  that  it  was 
In  form  B.  L.  20,  as  pleaded,  or  thdt  the 
original  duly  issued  to  and  was  in  posses- 
sion of  plaintiff  at  the  time  he  sued.  But 
the  court  sustained  an  objection  thereto, 
excluded  it  from  the  jury,  and  defendant 
excepted.     It  provided: 

"It  is  hereby  understood  and  agreed  that  all 
the  mangling  machines  owned  or  operated  by 
the  aasured  shall  be  provided  with  fixed  guards 
or  safety  feed  tables  adjusted  to  the  point  of 
contact  of  the  roils,  so  as  to  prevent  the  finders 
or  hand  of  the  employe  from  being  drawn  into 
tbe  rolls,  and  that  such  guards  shall  be  main- 
tained during  the  term  of  this  policy.  Any 
failure  on  the  part  of  the  assured  to  provide 
and  maintain  such  guardi  shall  relieve  the  ^t- 
na  Life  Insurance  Company  from  liability  on 
account  of  personal  accidents  due  to  such  neg- 
lect, and  this  policy  ia  accepted  by  the  assured 
accordingly." 

The  mangle  in  which  the  employe's  hand 
was  caught  was  unguarded,  and  there  can 
be  no  doubt  that  the  loss  was  excepted  by 
the  terms  of  the  policy.  The  recovery  was 
perhaps  owing  to  the  fact  that  tbe  court 
adopted  plaintiff's  theory  and.  In  effect,  in- 
structed the  jury  that  the  i>ollcy  was  no 
part  of  the  contract.  The  court  was  wrong. 
If  the  policy  formed  a  part  of  the  contract, 
which  was  executed  and  delivered,  the  fail- 
ure to  set  out  Its  terms  and  conditions  and 
allege  a  compliance  therewith  or  excuse  a 
failure  to  comply  was  properly  raised  by 
the  demurrer,  which  should  have  been  sus- 
tained. This  was  precisely  the  fact  In  Home 
Ins.  Ca  V.  Favorite  et  al.,  46  III.  263,  whicb 
was  a  suit  upon  a  "binder,"  as  here.  The 
declaration  failed  to  set  forth  the  policy  to 
which  the  "binder"  referred,  and  the  defend- 
ant set  It  up,  relied  upon  it  as  a  part  of  the 
contract  of  Insurance,  and  sought  to  escape 
liability  imder  its  terms  and  conditions  by 
introducing  it  in  evidence.  Tbe  court  held 
that  it  was  a  part  of  the  contract,  and  said: 

"If  such  a  policy  formed  a  part  of  the  con- 
tract, which  was  made  and  delivered,  the  failure 
to  set  out  its  terms  and  conditions  In  the  dec- 
laration,  and   to  have   averred   a  compliance 
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therewith,  or  an  excuse  for  a  noncompliance, 
should  *  *  •  have  been  taken  advantage  of 
upon  demurrer." 

And,  after  reversing  the  case,  in  the  sylla- 
bus said: 

"Where  a  contract  is  executed  which  refers 
to  and  makes  the  conditions  of  another  instru- 
ment a  part  of  it,  the  two  will  be  construed 
together  as  the  agreement  of  the  parties." 

This  case  was  relied  on  by  us  In  United 
States  Fidelity  &  Guaranty  Co.  v.  American 
Bonding  Co.,  31  Okl.  669, 122  Fac  142.  There 
the  "binder"  recited  that  It  was  "subject 
to  all  the  covenants  and  conditions  set  forth 
and  expressed  In  the  bond  of  this  company 
to  be  Issued  on  even  date  herewith."  In 
passing  on  the  legal  effect  of  this  "binder," 
we  said : 

"Of  course  the  'binder'  and  the  bond  referred 
to  were  thus  made  a  part  of  one  and  the  same 
agreement,  and  should  be  construed  together  in 
determining  what  the  contract  of  insurance 
was,  and  the  liability,  if  any,  of  the  company 
thereon." 

We  are  therefore  of  opinion  that  the  de- 
murrer to  the  petition  should  have  been 
sustained,  and  the  cause  should  be  reversed 
for  a  new  trial. 

It  Is  so  ordered.  All  the  Justices  concur, 
except  Kane,  C.  J.,  absent  and  not  partici- 
pating. 

<46  Okl.  142) 

BTRD  et  al.  v.  HARRISON  et  al.    (No.  6988.) 

(Supreme  Court  of  Oklahoma.     Dec.  22,  1914.) 

(8yttabu$  by  the  Court.) 

1.  Appeal  and  Bebob  (§  564*)— Pebfeotino 
Appeai^-Timei— New  Trial. 

Where  a  case  is  tried  upon  an  agreed  state- 
ment which  eliminates  all  questions  of  fact, 
a  motion  for  new  trial  is  unauthorized  by  stat- 
ute, and  the  time  for  making  and  serving  a  case 
for  this  court  runs  from  the  date  of  the  judg- 
ment, unaffected  by  such  motion  or  the  order 
overruling  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  2501-2506,  2555-2559; 
Dec.  Dig.  i  664.*] 

2.  Appeal  and  Gbbob  (§  564*)— Time  fob 
Pebfeotino  Appeal  —  Extension  —  Valid- 
ity. 

An  order  extending  the  time,  and  a  case- 
made  served  in  accordance  therewith,  after  the 
expiration  of  the  time  specifically  given  by  stat- 
ute, are  nullities,  and  a  petition  in  error  with 
such  case-made  attached  gives  this  court  no 
jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §{  2501-2606,  2555-2559; 
Dec.  Dig.  {  664.*] 

Error  from  District  Court,  Marshall  Coun- 
ty;   Jesse  M.  Hatdiett,  Judge. 

Action  between  William  Byrd  and  others 
and  B.  H.  Harrison  and  others.  From  the 
judgment,  the  parties  first  mentioned  bring 
error.     Dismissed. 

F.  E.  Kennamer  and  Chas.  A.  Coakley, 
both  of  Madill,  for  plaintiffs  In  error.  Rider 
&  Hurt,  of  Madill,  for  defendants  In  error. 

LOOFBOURROW,  J.  [1 ,  2]  This  case  was 
tried    upon   an    agreed    statement    of   facts 


in  the  court  below,  and  the  record  discloses 
no  other  facts  except  those  shown  In  the 
stipulation.  Judgment  was  rendered  May 
27,  1913.  A  motion  for  new  trial  was  filed 
May  28,  1913,  and  overruled  May  28,  1914. 
Defendants  in  error  have  moved  to  dismiss 
the  appeal,  for  the  reason  that  more  than 
six  months  have  elapsed  between  the  date 
of  the  rendition  of  the  Judgment  and  the 
filing  of  the  petition  in  error  and  case-made. 
Upon  the  authority  of  C,  R.  I.  &  P.  By. 
Co.  V.  City  of  Shawnee,  39  Okl.  728, 136  Pac 
691,  and  cases  therein  dted,  the  appeal  ia 
dlsmlased. 

TURNER,  RIDDLE,  and  BLEAKMORE^ 
JX,  concur. 

KANE,  C.  J.,  absent  and  not  partidpatliis. 

"°"°'™"  (45  ow.  »W) 

SELZEB  T.  SELZEB.    (No.  3667.) 
(Supreme  Court  of  Oklahoma.     Oct.  13,  1014. 
Rehearing  Denied  Jan.  9,  191S.) 

(ByUaiut  hy  the  Court.) 

1.  Appeal  and  Ebbob  (|  1002*)— Vebdiot— 
CoNFLiOTiHO  EviDBNOit— Suit  aoainst  Ad- 

lUNIBTBATBIX. 

Where,  in  a  suit  against  an  administratrix 
on  a  claim  against  deceased's  estate,  the  evi- 
dence is  conflicting,  but  sufficient  to  induce  th; 
jury  to  believe  that  the  claim,  over  the  amount 
allowed  by  the  administratrix,  is  not  made  in 
good  faith,  the  court  will  hot  disturb  a  verdict 
in  favor  of  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  3935-3937;  Dec  Dig.  I 
1002.*] 

2.  EXECDTOBS  AND  Adicinibtbatobs  ({{  453, 
456*)— Taxation  of  Costs— Claiv  aqainbt 
Ebtatk—Vkbdiot— Judgment. 

In  a  suit  against  an  administratrix  on  a 
claim,  part  of  which  has  been  allowed  againsl 
the  estate,  the  court  on  a  verdict  for  defendant 
should  enter  judgment  for  the  amount  so  aIlow> 
ed  and  tax  plaintiff  with  the  costs. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §8  1884-190$ 
1941-1967;  Dec.  Dig.  U  453,  456.  •] 

Error  from  District  Court,  Kingfisher 
County;   Ja&  B.  CulUson,  Judge. 

Action  by  Louis  Selzer  against  Rena  Selzer, 
as  administratrix  of  the  estate  of  John  F. 
Selzer,  deceased.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed,  wltti 
directions  to  enter  Judgment  for  plaintiff. 

F.  L.  Boynton,  of  Kingfisher,  for  plaintiff 
in  error.  R.  F.  Shutler  and  Hlnch  &  Brad- 
ley, all  of  Kingfisher,  for  defendant  in  error. 

TURNER,  J.  On  July  22,  1911,  plaintiff 
In  error,  Louis  Selzer,  In  the  district  court 
of  Kingfisher  county,  sued  Rena  Selzer,  as  ad- 
ministratrix of  the  estate  of  John  F.  Selzer, 
deceased.  Paragraph  1  of  Ills  petition  sub- 
stantially states  that  in  June,  1911,  John  F. 
Selzer  died,  and  thereafter  defendant  was 
duly  appointed  and  qualified  as  his  admin- 
istratrix; that  in  November,  1906,  plaintiff 
loaned  deceased  $150,  payable  on  demand  on 
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his  parol  promise  to  repay  the  same,  and  that 
the  same  was  unpaid,  and  that  there  was  due 
and  owing  thereon  $195.  Paragraph  2  was 
In  effect  that  on  September  14,  1908,  plaintiff 
loaned  deceased  $800,  and  that  the  same  was 
due  and  unpaid.  Paragraph  3  was  in  effect 
that  in  September,  1910,  while  deceased  was 
engaged  In  farming  In  Kingfisher  county, 
plaintiff  furnished  him  cash  to  the  amount 
of  $50,  seed  wheat  of  the  value  of  $60,  seed 
oats  of  the  value  of  $50.40,  in  three  different 
items  of  $16.80  each  on  different  dates,  hay 
of  the  value  of  $15,  work  in  sowing  grain 
of  the  value  of  $10,  in  all  $185.40,  on  which 
account  $15  baa  been  paid,  leaving  a  balance 
due  thereon  of  $170.40.  In  paragraph  4  he 
alleges  that  on  August  6,  1909,  plaintiff 
loaned  deceased  $10,  no  part  of  which  had 
been  repaid.  He  further  alleges  that  when 
his  sworn  claim  was  presented  to  the  admin- 
istratrix she  indorsed  thereon: 

"The  above  claim  was  presented  to  me  thi; 
17th  day  of  July,  1911,  for  allowance,  and  on 
the  20th  day  of  July,  1911,  said  claim  was  by 
me  disallowed  (except  the  foIlowiDg  items  by 
me  allowed,  namely:  To  cash  loaned  to  .John  F. 
Selzer,  September,  1910,  amount,  S15.00;  to 
60  bushels  of  seed  wheat,  $60.00,  October  10, 
1910;  60  bushels  seed  oats,  Blaich,  1911,  $16.- 
80.  All  the  rest  of  said  claim  is  by  me  disal- 
lowed)." 

— and  that  the  disallowance  was  signed  by 
defendant  and  concurred  in  by  the  county 
Judge.  Attached  to  the  petition  was  an  Item- 
ized claim,  including  the  items  allowed,  tor 
all  of  which  he  prayed  judgment  By  way 
of  an  amendment  to  the  petition,  plaintiff 
sought  to  charge  the  $800  as  a  Hen  on  certain 
lands  (described)  located  in  Jefferson  coun- 
ty, which  he  says  were  paid  for  in  part  with 
that  amount.  For  answer,  defendant  alleged 
that  the  $91.80  allowed  was  sufllcient  to  cov- 
er all  liability  of  the  deceased  to  plaintiff, 
and  further  pleaded  a  general  denial,  except 
as  to  matters  set  forth  in  paragraphs  1  and  2, 
to  which  she  pleaded  the  bar  of  the  statute. 
After  reply,  in  effect  a  general  denial,  and 
trial  to  a  Jury  and  Judgment  for  defendant, 
plaintiff  brings  the  case  here. 

[1,  2]  Various  errors  are  assigned,  but  none 
of  them.  If  error,  are  reversible.  The  facts 
disclose  that  no  note  or  memorandum  In 
writing  of  any  kind  evidenced  the  claim  of 
the  plaintiff  for  money  alleged  to  be  due  him 
from  deceased.  The  plaintiff  was. the  father 
of  the  deceased,  and  was  the  only  witness 
who  testified  directly  concerning  the  $800  al- 
leged to  be  due  him.  It  was  his  contention 
that  when  he  bought  the  Bongham  place  in 
1908,  there  was  a  mortgage  on  It  for  $1,000  ; 
that  he  borrowed  $800  more  on  the  place, 
and  sent  that  amount  to  deceased  In  the 
shape  of  a  certificate  of  deposit  on  the  Peo- 
ple's State  Bank,  which  he  indorsed  and 
which  was  in  evidence,  Indorsed  by  deceased. 
The  claim  was  defended  on  the  theory  that 
deceased  had  relinquished  a  claim  on  said 
place  at  the  time  plaintiff  bought  it,  and 
thereby  contributed  to   the   purchase  price 


$1,(X)0,  and  that  the  $800  thus  sent  him  was 
in  part  payment  of  that  amount.  As  to  the 
$150  Item,  it  was  conceded  that  the  same  was 
barred  by  the  statute.  The  other  items  of 
the  claim  were  supported  by  parol  evidence 
only,  adduced  principally  by  plaintiff  and  his 
immediate  family.  On  the  other  hand,  it 
was  shown  that  for  years  deceased  had  kept 
careful  book  accounts,  even  "to  a  postage 
stamp,"  In  which  none  of  the  claims  were 
mentioned.  It  is  unecessary  to  recite  the 
testimony  pro  and  con  concerning  the  various 
items.  The  most  that  can  be  said  of  it,  after 
a  careful  reading  of  it  all,  is  that  the  same 
is  confiicting  and"  was  sufficient  to  lead  the 
Jury  to  believe  that  the  claim  over  and  above 
the  $91.80  allowed  was  not  made  In  good 
faith.  And  it  may  be,  too,  that  a  young  wid- 
ow in  tears  with  a  "winsome  baby"  in  her 
arms  had  something  to  do  with  the  verdict, 
as  claimed  by  plaintiff,  but  with  this  we  have 
little  concern.  The  Jury  had  a  right  to  be- 
lieve her,  which  they  did,  and  the  books  kept 
by  her  honest  hard-working  husband  In  pref- 
erence to  his  father,  mother,  brother,  and 
friends.  And  we  will  not  disturb  the  verdict 
except  to  say  that  the  court  should  have  in- 
structed the  Jury  to  bring  in  a  verdict  for  at 
least  the  amount  of  $91.80  allowed  by  defend- 
ant on  the  claim.  This  pursuant  to  section 
6349,  Rev.  Laws  1910,  which  reads: 

"Whenever  any  claim  is  presented  to  an  ex- 
ecutor, or  administrator,  or  to  the  judge  of  the 
county  court,  and  he  is  willing  to  allow  the 
same  in  part,  he  must  state  in  his  indorsement 
the  amount  he  is  willing  to  allow.  If  the  cred- 
itor refuse  to  accept  the  amount  allowed  in  sat- 
isfaction of  bis  claim,  he  shall  recover  no  costs 
in  an  action  therefor,  brought  against  the  ex- 
ecutor or  administrator,  unless  he  recovers  a 
greater  amount  than  that  offered  to  be  allowed.** 

But  this  will  not  work  a  retrial  of  the 
cause.  Let  the  Judgment  be  reversed,  with 
directions  to  enter  Judgment  in  favor  of 
plaintiff  and  against .  defendant  as  adminis- 
tratrix for  $91.80  and  tax  plaintiff  with  the 
costs.    All  the  Justices  concur,  except  KANE, 

0.  J„  not  participating. 

^'^^^^^^  (46  Okl.  aS) 

KELLY  et  al.  ▼.  STATE.    (No.  2633.) 

(Supreme  Ourt  of  Oklahoma.     Sept  15,  1914. 

Second  Petition  for  Rehearing  Denied 

Jan.  9,  1915.) 

(Syllaiut  by  the  Court.) 

1.  Baii.  ({  87*)— Actions— Pabties. 

The  state  is  a  proper  party  plaintiff  in  a 
suit  on  a  forfeited  hail  bond  against  the  de- 
fendant and  his  sureties,  which  suit  must  be  in- 
stituted by  the  county  attorney  in  the  name  of 
the  state. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  §J  382,  383;   Dec.  Dig.  $  87.*] 

2.  Bail  (§  89*)— Action— Plkadino  —  StnrFi- 
ciENCT  OF  Answer. 

In  this  case  suit  was  filed  by  the  county 
attorney  in  the  name  of  the  state  upon  a  for- 
feited bail  bond  against  the  defendant  and  bis 
sureties.  The  defendant  in  the  original  case 
failed  to  appear.  The  sureties  appeared  and 
filed  their  answer,  alleging,  In  substance,  that 
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the  defendant  was  not  gnflty  of  any  offense  war 
der  the  law,  and  that  the  petition  aid  not  show 
that  he  had  violated  any  law  of  the  state.  Mo- 
tion was  filed  for  judgment  on  the  pleadings, 
which  motion  was  by  the  court  sustained.  Held, 
the  answer  constituted  no  legal  defense,  and  the 
court  committed  no  error  in  granting  judgment 
on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  {{  384-100,  402;  Dec.  Dig.  S  89.*] 

Error  from  District  Court,  Blaine  County; 
James  R.  Tolbert,  Judge. 

Action  by  the  State  against  W.  R.  Kelly 
and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

See,  also,  40  Okl.  355,  138  Pac.  167. 

Seymour  Foose  and  Baker  &  Bless,  all  of 
Watonga,  for  plaintiffs  in  error.  A.  It.  Em- 
ery, Co.  Atty.,  and  J.  P.  Wishard,  both  of 
Watonga,  for  the  State. 

BIDDLB,  3.  This  suit  was  institnted  In 
the  district  court  of  Blaine  county  by  the 
state  of  Olclahoma,  through  its  county  attor- 
ney, against  W.  R.  Kelly  and  D.  H.  Haslcins 
upon  an  appearance  bond  In  the  sum  of  $1,-' 
000,  executed  by  one  T.  B.  Smith,  as  prin- 
cipal, and  plaintiffs  in  error,  defendants  be- 
low, as  sureties;  said  bond  conditioned  for 
the  personal  appearance  of  said  Smith  be- 
fore the  district  court  on  the  7th  day  of  Au- 
gust, 1908,  and  from  day  to  day  and  term  to 
term  until  legally  discharged  by  the  court 
Smith  failed  to  make  his  appearance,  and  the 
bond  was  duly  forfeited  and  an  order  en- 
tered to  that  effect 

[1]  The  petition,  in  substance,  alleges  the 
filing  of  a  complaint  Issuance  of  a  warrant 
and  the  arrest  of  Smith,  charged  with  an  of- 
fense against  the  laws  of  the  state ;  the  pre- 
liminary examination,  the  order  holding  de- 
fendant to  await  the  action  of  the  district 
court ;  the  execution  and  filing  of  said  board 
with  plaintiffs  in  error  as  sureties;  the  in- 
dictment of  the  defendant  by  the  grand  Jury; 
the  failure  of  the  defendant  Smith  to  make 
his  appearance  before  the  court,  and  that  an 
order  was  duly  made  forfeiting  the  bond; 
and  that  Judgment  was  entered  thereon. 
Plaintiffs  in  error  filed  motions  to  dismiss 
and  abate  the  action,  which  motions  were 
by  the  court  overruled.  The  main  ground 
of  the  motions  was  that  the  suit  was  not 
prosecuted  in  the  name  of  the  real  party  In 
interest  They  each  filed  a  demurrer  to  the 
petition,  which  demurrers  were  by  the  court 
overruled  and  exceptions  taken.  The  de- 
murrers raised  substantially  the  same  ques- 
tions relied  upon  in  the  motions  to  dismiss. 
Plaintiffs  in  error  thereafter  filed  answers, 
consisting:  First,  of  a  general  denial;  second, 
that  defendant  Smith  was  not  guilty  of  any 
offense  against  the  laws  of  the  state,  and 
particularly  the  offense  of  which  he  Is  charg- 
ed; tidrd,  that  the  petition  does  not  allege 
that  defendant  was  guilty  of  any  offense  un- 
der the  law.  The  county  attorney  filed  a 
motion  for  judgment  on  the  pleadings,  which 


was  by  the  court  sustained.  Bzceptlons  were 
taken  to  the  Judgment,  and  the  case  is  now 
In  this  court  upon  a  petition  In  error. 

The  alleged  errors  relied  upon  for  reversal 
of  tlie  cause  are:  First  error  In  the  court 
In  overruling  the  motion  to  dismiss  and  abate 
said  action;  second,  error  In  overruling  the 
demurrers  filed  by  each  of  said  defendants; 
third,  error  of  the  trial  court  In  sustaining 
the  motion  of  the  state  for  Judgment  on  the 
pleadings.  These  various  assignments  raise 
only  two  propositions  of  law:  First,  was 
the  suit  prosecuted  in  the  name  of  the  real 
party  In  Interest?  Second,  did  the  answer 
constitutes  any  defense  to  the  cause  of  ac- 
tion set  up  in  the  petition T  We  have  care- 
fully examined  the  record,  and,  in  our  Judg- 
ment, there  is  no  merit  in  the  contenti(»  tliat 
the  suit  was  not  prosecuted  In  the  name  of 
the  real  party  In  interest  The  written  In- 
strument sued  upon,  as  by  law  required,  was 
made  payable  to  the  state  of  Oklahoma.  It 
is  clear  from  the  record  that  the  suit  was 
prosecuted  in  the  name  of  the  state  by  and 
through  the  duly  authorized  and  acting  coun- 
ty attorney;  and  the  contention  made  by 
the  defendants  that  the  petition  is  contrary 
to  section  7112,  Comp.  Laws  1909,  is  purely 
technical,  and  cannot  be  sustained.  This  sec- 
tion provides  that,  after  the  forfeiture,  the 
district  attorney  shall  proceed  with  all  dili- 
gence by  action  against  the  bail  upon  the  in- 
strument so  forfeited.  The  record  discloses 
that  the  county  attorney  did  Institute  tills 
suit  in  behalf  of  the  state,  and  that  he  pro- 
ceeded with  due  diligence. 

[2]  It  is  next  contended  that  the  allegations 
in  the  answer  that  the  principal  defendant. 
Smith,  was  not  guilty  of  any  offense  under 
the  law,  and  that  the  petition  did  not  show 
that  he  had  violated  any  law  of  the  state, 
constituted  no  defense  whatever  to  the  cause 
of  action.  The  appearance  bond  which  lie 
executed  and  which  was  signed  by  plaintiffs 
in  error  as  sureties  did  not  provide  that  the 
defendant  should  make  ills  personal  appear- 
ance only  upon  condition  that  his  codefend- 
ant  was  proven  guilty,  or  tliat  he  should  ap- 
pear only  in  the  event  that  it  was  shown  that 
he  was  guilty  of  the  offense;  but -the  condi- 
tion was  that  he  would  personally  appear  be- 
fore the  district  court  on  the  7th  day  of  Au- 
gust, 1908,  and  from  term  to  term  and  from 
day  to  day  of  each  term,  and  to  abide  the 
order  of  said  court,  and  to  do  and  receive 
what  shall  be  enjoined  by  said  court  upon 
him,  and  shall  not  depart  the  said  court  with- 
out leave  thereof.  The  purpose  of  the  law 
requiring  the  execution  and  filing  of  the 
appearance  bond  was  that  he  should  appear 
before  the  court  so  that  his  guilt  or  inno- 
cence could  be  determined. 

We  find  no  merit  in  any  of  the  contentions 
made  by  the  plaintiffs  in  error,  and  the  Judg- 
ment of  the  trial  court  is  accordingly  at-  ' 
firmed.    All  the  Justices  concur. 


*For  other  cu«i  see  ume  topic  and  sactloii  NUMBER  In  Dec.  Di(.  A  Am.  Dig.  Kejr-Mo.  Serlea  *  Rap'r  Illd«i«s 


Digitized  by 


Google 


OW.) 


MOBLET  V.  CHICAGO,  R.  I.  &  P.  RT.  CO. 


821 


<44  OU.  T8S) 

MOBLEX  T.  CHICAGO.  R.  I.  &  P.  RI.  CO. 

(No.  3934.) 

(Supreme  Court  of  Oklahoma.     Dec.  1,  1914. 

On   Rehearins,  Jan.   9,  1915.) 

(Syllobu*  hy  the  Court.) 

1.  Appeai,  and  Errob  (8  664»)— PEBFEcriNa 
AppeaI/— Dismissal. 

The  party  desiring  to  have  a  judgment  or 
order  reviewed  by  the  Supreme  Court  must  pre- 
pare and  serve  bia  case-made  on  the  opposite 
party  within  three  days  after  the  judgment  or 
order  is  entered ;  and,  unless  the  case  is  served 
within  that  time  or  within  an  extension  of  time 
allowed  by  the  court  or  judge  within  such  time, 
the  case  will  not  be  considered  in  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  2501-2506,  2555-2559; 
Dec.  Dig.  i  664.*J 

2.  Appeai.  and  Erbos  (t  564*)— CAaE-MAi»— 

EXTBNSIOK  OP  TiMB— VAUDITT. 

A  purported  order  of  the  trial  judge  extend- 
ing the  time  in  which  to  make  and  serve  a  case- 
,made  is  without  force,  where  the  case-made  fails 
to  show  affirmatively  that  such  order  was  made 
and  is  entered  of  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gS  2501-2506,  2555-2559; 
Dec.  Dig.  i  564.*] 

3.  Appeal  and    Ebbob  (§   494*)— Pbbsbhta- 
TioN  FOB  Review— Kecobd— Dismissal. 

A  record  which  fails  to  contain  a  copy  of 
the  final  order  or  judgment  sought  to  be  review- 
ed, and  in  which  it  is  not  made  to  appear  that 
the  same  is  of  record  in  the  trial  court,  presents 
no  question  to  this  conrt  for  its  determination, 
and  the  appeal  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  2285,  2286;  Dec.  Dig.  f 
494.*] 

Commissioners'  Opinion.  Division  No.  2. 
Error  from  District  Court,  Pottowatomle 
County;   Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  Anna  B.  Mobley,  as  administra- 
trix, against  the  Chicago,  Rock  Island  ft  Pa- 
dflc  Railway  Company.  Demurrer  to  plain- 
tiff's evidence  sustained,  and  she  brings  er- 
ror.   Dismissed. 

H.  H.  Smith  and  W.  T.  Williams,  both  of 
Shawnee,  for  plaintiff  in  error.  B.  J.  Rob- 
erts and  W.  H.  Moore,  both  of  El  Reno,  and 
J.  W.  Shartel,  of  Oklahoma  City,  for  de- 
fendant In  error. 

GALBRAITH,  C.  The  plaintiff  In  error,  a 
sister  of  John  G.  Mobley,  deceased,  commenc- 
ed this  action  In  the  trial  court  to  recover 
damages  for  his  wrongful  death,  charged  to 
have  been  caused  by  the  negligence  of  the 
defendant  In  error.  Its  servants  and  employes. 
At  the  close  of  the  evidence  on  behalf  of  the 
plaintiff  a  demurrer  was  interposed  thereto 
and  sustained.  It  Is  sought  by  the  appeal  to 
have  that  order  reviewed.  The  recitals  of 
the  case-made  relative  to  this  order  are  as 
follows: 

"That  thereafter  on  the  10th  day  of  June, 
1011,  it  being  one  of  the  regular  judicial  days  of 
the  regular  June,  1911,  term  of  the  district 
conrt  of  Pottowatomle  county,  thb  plaintiff  rests, 
and  closes  its  case,  whereupon  the  defendant 
files  its  demurrer  to  the  evidence  of  the  plaintiff. 


which  demurrer  is  in  words  and  figures  as  fol- 
lows, to  wit:  'Mr.  Low:  Comes  now  the  defend- 
ant and  demurs  to  the  evidence  of  the  plaintiff 
herein,  ot  the  conclusion  of  the  same,  for  the 
reason  that  it,  together  with  aU  reasonable  in- 
ferences therefrom,  is  insufficient  to  prove  a 
cause  of  action  under  the  allegations  of  the  peti- 
tion herein ;  and  for  the  further  reason  that 
the  evidence  offered  by  plaintiff  does  not  show  a 
state  of  facts  which  will  sustain  a  cause  of  ac- 
tion in  favor  of  the  next  of  kin  dependent  upon 
the_  said  John  Guy  Mobley.'  Thereupon  Mr. 
Smith  asks  leave  of  court  before  the  demurrer 
was  considered  by  the  court  to  file  the  following 
amendment,  which  by  leave  of  court  was  grant- 
ed, and  the  defendant  thereupon  withdrew  his 
said  demurrer.  The  said  amendment  to  the 
plaintiff's  petition  is  as  follows:  'Comes  now 
the  plaintiff  at  this  time  and  asks  leave  of  the 
court  to  amend  the  amended  petition  of  plaintiff 
by  adding,  after  the  amendment,  the  following 
words:  "That  at  this  time  the  deceased,  Guy 
Mobley,  was  injured,  from  which  injuries  he 
died,  be  was  engaged  in  the  employment  of  and 
riding  on  a  switch  engine  of  the  defendant,  to 
which  switch  engine  he  was  attached  as  switch- 
man at  said  time,  and  working  in  aid  of  an 
interstate  passenger  train  of  the  defendant, 
which  said  switchman  at  said  times  was  engaged 
in  interstate  commerce  between  the  states  of 
Oklahoma  and  Arkansas,  to  wit,  it  was  moving 
over  a  switch  which  connected  the  tracks  of  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 

Sauy,  and  the  tracks  of  the  Atchison,  Xopeka 
:, Santa  F6  Railway  Company,  fur  the  purpose 
of  meeting  and  assisting  over  said  connecting 

track  passenger  train  No.  ,  then  moving 

and  in  transit  from  the  state  of  Arkansas  into 
the  state  of  Oklahoma,  and  over  said  track  and 
through  the  city  of  Shawnee,  where  was  locat- 
ed said  track  in  said  state;  and  defendant  was 
engaged  in  the  operation  of  said  train,  and  at 
said  time,  of  intrastate  and  interstate  com- 
merce." '  The  court  thereupon  permitted  and 
gave  leave  for  the  plaintiff  to  file  the  said 
amendment  without  objection  on  the  part  of  the 
defendant.  Thereupon  defendant  renewed  Its 
demurrer  to  the  evidence  of  the  plaintiff  for 
the  reason  that  the  facts  proven  and  all  reason- 
able inferences  drawn  therefrom  are  sufficient 
to  sustain  a  verdict  in  favor  of  the  plaintiff,  and 
for  the  further  reason  that  the  plaintiff  is  not 
a  dependent  within  the  meaning  of  the  statute. 
Which  demurrer  was  by  the  conrt  thereupon 
sustained,  to  which  ruling  of  the  court  the  plain- 
tiff excepts.  The  defendant  thereupon  ajks  judg- 
ment on  the  demurrer  of  the  defendant  to  the 
plaintiCTs  evidence..  Thereupon  the  court  grant- 
ed judgment  upon  the  demurrer  of  the  defendant, 
to  which  ruling  the  plaintiff  excepts.  WUch 
order  Is—" 

A  motion  Is  presented  In  this  court  to 
dismiss  the  appeal:  First,  because  the  pur- 
ported case-made  does  not  show  that  Judg- 
ment was  rendered  or  entered.  Second,  be- 
cause the  purported  case-made  contains  no 
final  order  of  the  court  overruling  the  mo- 
tion for  a  new  trlaL  Third,  because  the  pur- 
ported case-made  was  not  filed  within  the  ex- 
tensions allowed  by  the  court,  as  shown  by 
the  records  of  the  clerk's  ofilce.  Fourth,  be- 
cause the  plaintiff  In  error  has  exhausted  her 
advance  cost  deposit  In  this  court,  and  has 
neglected  and  refused  to  make  additional  cost 
deposit  or  put  up  satisfactory  cost  bond  with 
the  clerk. 

[1-3]  At  least  three  of  the  grounds  of  this 
motion  seem  to  be  well  taken.  There  Is  no 
Journal  entry  of  Judgment  In  the  record  of 
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the  court's  rnllng  on  the  demurrer  to  the  evi- 
dence, nor  Is  there  a  Journal  entry  of  the 
Judgment  In  favor  of  the  defendant  and 
against  the  plaintiff  for  cost,  as  would  natur- 
ally follow  the  court's  order  In  sustaining  the 
demurrer  to  the  evidence.  This  seems  to  be 
a  fatal  defect  in  the  record,  as  would  appear 
from  the  following  authorities:  Gardenhlre 
V.  Burdlck,  7  Okl.  212,  54  Pac.  483;  Sproat 
V.  Durland,  7  Okl  230,  54  Pac.  458 ;  Commis- 
sioners V.  Moon,  8  Okl.  205,  57  Pac.  161 ;  Den- 
ny V.  Wright  &  O'Rourke,  13  Okl.  266,  74  Pac. 
104 ;  High  V.  United  States,  14  Okl.  399,  78 
Pa&  100 ;  Brown  v.  Territory  of  Oklahoma, 
15  Okl.  362,  82  Pac  647;  Ford  v.  Mcintosh, 
22  Okl.  423,  98  Pac  341 ;  Meadors  v.  Johnson, 
27  Okl.  643, 117  Pac  198;  Kansas  City  t.  M. 
A  O.  R.  Co.,  34  OkL  164,  124  Pac  70;  Olen- 
tlne  T.  Powell,  23  Okl.  363,  100  Pac  656. 

In  the  last  case  above  cited,  Chief  Justice 
Hayes,  speaking  for  the  court,  says: 

"As  ezamination  of  the  case-made  discloses 
Aat  it  contains  no  copy  of  any  final  judgment 
or  order  of  the  court  below  upon  the  issues  be- 
fore it,  and  from  the  recitals  in  the  record  it 
uppears  that  no  final  order  or  judgment  has  been 
made.  A.t  most,  the  case-made  faiU  to  show 
that  any  judgment  or  final  order  was  rendered 
by  the  trial  court  upon  the  issues  before  it. 
The  matters  quoted  from  the  case-made  above 
would  constitute  a  finding  of  the  fact  upon  the 
issues  before  the  conrLout  do  not  constitute 
any  order  thereupon.  Where  the  case-made  to 
be  reviewed  by  this  court  fails  to  show  that  a 
judgment  or  final  order  was  rendered  by  the 
trial  court,  or  fails  to  contain  a  copy  of  such 
judgment  or  final  order,  inch  case-made  presents 
nothing  to  tliis  court  for  review,  and  cannot  be 
considered." 

Again  the  third  ground  of  the  motion  that 
the  case-made  was  not  served  and  filed  with- 
in the  extension  allowed  by  the  court,  as 
shown  by  the  records,  likewise  seems  to  be 
well  taken.  The  order  on  the  demurrer  was 
made  on  the  6th  day  of  November,  1911,  and 
on  that  day  the  time  for  making  and  serving 
case-made  was  extended  for  90  days.  This 
order  would  permit  the  case-niade  to  be  serv- 
ed at  any  time  prior  to  February  5,  1912. 
There  appears  in  the  case-made  an  order  un- 
der date  of  January  19,  1912,  extending  the 
time  for  serving  the  case-made  30  days  ad- 
ditional to  the  90  days  above  mentioned ;  but 
the  record  fails  to  show  that  this  order  was 
filed  with  the  clerk  of  the  trial  court  or  ever 
became  a  part  of  the  record  in  the  case.  The 
case-made  was  not  served  upon  the  defendant 
in  error  until  March  4, 1912. 

In  the  case  of  Fife  v.  Comeloos,  36  Okl. 
402,  124  Pac  957,  the  second  paragraph  of 
the  syllabus  reads  as  follows: 

"A  purported  order  of  the  trial  judge  extend- 
ing the  thne  in  which  to  make  and  serve  a  case- 
made  is  without  force  where  the  case-made  fails 
to  show  affirmatively  that  such  order  was  made 
and  is  entered  of  record." 

In  the  instant  case  the  record  fails  to 
show  that  this  order  of  January  19,  1912, 
purporting  to  extend  the  time  for  serving 
the  case-made,  was  ever  filed  or  entered  of 
record  in  the  trial  court,  and  it  is  therefore 
without  legal   force  or   effect.     This   third 


ground  is  sufilcient  alone  to  Justify  the  court 
in  granting  the  motion  to  dismiss  the  appeal. 
The  record  was  filed  in  this  court  on  May 
4,  1912,  and  it  is  now  too  late  to  supply 
the  defects  in  the  record  above  referred  to. 
The  motion  to  dismiss  is  well  taken  and 
should  be  sustained.  We  recommend  that 
the  appeal  In  this  case  should  be  dismissed. 

On  Rehearing. 

The  grounds  urged  for  rehearing  are:  (1) 
That  the  Journal  entry  of  Judgment  was  ac- 
tually made  and  filed  in  the  trial  court  and 
was  omitted  therefrom  through  inadvertence 
or  mistake,  attaching  a  copy  thereof  'certi- 
fled  by  the  clerk  of  the  trial  court;  (2) 
that  the  order  of  January  19,  1912,  extend- 
ing the  time  for  making  and  serving  the 
case-made,  was  actually  filed  in  the  trial 
court,  attaching  a  copy  thereof  duly  certifle4 
by  the  clerk;  (3)  that  "an  application"  was 
prepared  and  mailed  to  the  clerk  of  this' 
court  prior  to  the  decision  dismissing  the 
appeal,  but  was  not  filed  because  plaintiff  in 
error's  cost  deposit  was  exhausted. 

It  will  be  observed  that  no  effort  has  been 
made  in  the  preparation  of  this  petition  to 
comply  with  the  requirements  of  rule  9  (137 
Pac.  Ix)  of  this  court  governing  petitions  for 
rehearing,  and  that  none  of  the  reasons  se^ 
out  in  the  petition  are  recognized  grounds 
for  rehearing. 

It  appears  from  the  record  In  this  case 
that  the  motion  to  dismiss  the  appeal  was 
regularly  served,  prior  to  the  time  the  cause 
was  set  down  for  argument  and  submission, 
and  an  argument  in  support  of  the  motion 
was  made  in  the  defendant  in  error's  brief; 
that  on  the  day  the  cause  was  set  down  for 
argument  at  the  October,  1914,  term,  coun- 
sel for  the  defendant  In  error  appeared  and 
made  an  oral  argument  in  support  of  the 
motion  to  dismiss.  Counsel  for  the  plain- 
tiff in  error  did  not  appear  and  made  no  writ- 
ten response  to  the  motion.  The  cause  was 
regularly  submitted,  and  on  December  1, 
1914,  an  opinion  was  handed  down  sustain- 
ing the  motion  and  dismissing  the  cause 
On  December  7,  1914,  counsel  for  the  plain- 
tifl  in  error  filed  a  petition  for  rehearing  on 
the  grounds  above  set  out  While  the  rea- 
sons therein  set  out  are  not  recognized 
grounds  for  a  rehearing,  if  they  had  been 
made  in  response  to  the  motion  to  dismiss 
and  in  the  proper  time  they  would  have  re- 
ceived the  careful  consideration  of  the 
court;  but,  presented  at  this  time  and  in 
this  manner,  they  are  not  entitled  to  con- 
sideration. Counsel  do  not  attempt  to  offer 
any  excuse  for  their  failure  to  make  re- 
sponse to  the  motion  to  dismiss,  nor  for 
their  failure  to  appear  in  court  on  the  day 
the  cause  was  set  down  for  argument,  nor 
to  show  why  they  permitted  the  cost  deposit 
with  the  clerk  of  this  court  to  become  ex- 
hausted so  that  no  papers  in  the  cause  could 
be  properly  filed.  Such  attitude  of  counsel 
does  not  appeal  to  the  Indulgence  of  the 
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court  If  counsel  do  not  take  enough  inter- 
est in  their  cases  to  make  a  reasonable  ef- 
fort to  comply  with  the  rules  of  court,  which 
are  formulated  for  the  purpose  of  facilitat- 
ing the  dispatch  of  business  before  it,  they 
come  in  ill  form  asking  something  by  grace 
to  which  they  are  not  entitled  as  of  right. 
The  petition  for  rehearing  is  denied,  and 
the  original  opinion  filed  herein  adhered  to 
in  all  respects. 

FEB  CURIAM.    Adopted  In  whole. 


(44  Okl.  62$) 

PRIVETT,  Register  of  Deeds,  et  aL  v.  BOARD 

OP  COM'RS   OP   GRANT  COUNTY. 

(No.  3895.) 

(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

(Syllabut  by  the  Court.) 

1.  RBOisTEBa  or  Deeds  (|  7*)  —  Action  on 
Bono. 

The  action  of  a  board  of  county  commia- 

sionera,  settling  reported  accounts  of  Uie  county 

regiHter  of  deeds,   is  not  a   bar  to   an   action 

against    such    register    and    his    bondsmen    for 

.fees  collected  and   misappropriated  by  him. 

II£d.  Note. — For  other  cases,  see  Registers  of 
Deeds,  Cent  Dig.  JS  15,  16;  Dec.  Dig.  {  7.*] 

2.  Officebs  (J  100*)— Reoisteb  op  Deeds- 
Compensation — Auodnh— Cuanqe  dtjbing 
Tebm. 

A  register  of  deeds,  who  was  elected  in 
1907  and  held  office  from  November  17,  1907, 
to  January  9,  1911,  was  entitled  to  compensa- 
tion  under  Laws  1897,  c.  15,  9  17  (section 
S3iS2,  Comp.  Laws  1909)  throughout  his  term, 
notwithstanding  the  act  of  March  19,  191() 
(Laws  1910,  c.  69,  {  3),  purporting  to  put  a 
dii^erent  measure  of  compensation  into  effect 
on  and  after  June  17,  1910,  as  section  10,  art 
23  (Williams'  {  359),  of  our  Constitution  in- 
hibits any  change  in  the  salary  or  emoluments 
of  a  public  officer  during  his  term. 

[Ed.  Note.— Por  other  cases,  see  Officers, 
Cent  Dig.  SS  15a-157;  Dec.  Dig,  {  100.»] 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  District  Ck>urt,  Grant  County ;  W. 
M.  Boles,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  Grant  County  against  B.  P.  Pri- 
vett.  Register  of  Deeds,  and  his  bondsmen, 
for  fees  collected  and  unpaid  to  county. 
Judgment  for  plainUS,  and  defendants  bring 
error.     Reversed  and  rendered. 

Sam  P.  Ridings,  of  Medford,  for  plalntifls 
in  error.  Emery  H.  Breeden,  of  Medford,  for 
defendant  in  error. 

THACKER,  C.  Plaintiffs  In  error  will  be 
designated  as  defendants  and  defendant  In 
error  as  plaintiff.  In  accord  with  their  re- 
spective titles  in  the  trial  court 

The  plaintiff  county,  by  its  board  of  com- 
missioners, brought  this  action  against  E.  P. 
Prlvett  its  register  of  deeds,  from  November 
17,  1907,  to  January  9,  1911,  as  principal,  and 
his  codefendants,  as  his  sureties,  upon  his 
official  bond  for  $552.72  and  recovered  there- 
on  1474.12    upon    items  of   its    demand   as 


shown  by  the  following  quotation  from  the 

journal   entry   of  Judgment: 

That  there  is  due  on  report  12-31-07  $  64  15 

That  there  is  due  from  chattel  mort- 
gages not  reported 21  (X) 

That  there  is  due  on  error  in  addition 
on  reception  records  and, reports. ...       42  47 

That  there  is  due  fees  for  November, 
1910,  not  paid  into  the  county 
treasurer  846  60 


$474  12 


[1]  The  action  of  the  plalntifTs  board  of 
county  conunissioners  In  approving  the  ac- 
counts of  said  register  under  section  1838, 
Stat  1890  (section  1645,  Rev.  Laws  1910), 
from  which  no  appeal  was  taken,  is  not  & 
bar  to  this  action.  Anderson  v.  Board  of 
Commissioners,  143  Pac.  1145;  Huntington 
et  al.  V.  Board  of  Commissioners,  144  Pac. 
385 ;  Zlegler  ▼.  Board  of  Commissioners,  144 
Pac.  381;  Orendorff  v.  Board  of  Commis- 
sioners, 144  Pac.  383;  Hamilton  et  aL  t. 
Board  of  Commissioners,  144  Pac.  386 ;  Bus- 
sell  V.  Board  of  Commissioners,  144  Pac.  580 ; 
Walker  v.  Board  of  Commissioners,  144  Pac. 
793. 

[2]  Under  Laws  1897,  p.  168  (section  3382, 
Comp.  Laws  1909),  enforced  throughout  the 
register's  term,  he  was  entitled  to  a  salary 
of  $1,600  per  annum,  plus  50  per  cent  of  the 
spedfled  fees  collected  by  him  in  excess  of 
that  amount  until  the  census  of  1910  operat- 
ed to  raise  his  compensation  to  a  salary  of 
$2,000  per  annum,  plus  50  per  cent  of  such 
fees  so  collected  in  excess  of  that  amount, 
notwithstanding  an  act  of  March  19,  1910, 
purporting  to  take  effect  on  June  17,  1910, 
and  to  supersede  the  former  law  in  Uds  re- 
gard. 

Section  10,  art  23  (Williams'  {  359),  of  onr 
Constitution  Inhibits  any  change  in  the  "sal- 
ary or  emoluments"  of  a  public  office  during 
the  term  of  Its  Incumbent;  and  we  think 
there  can  be  no  doubt  of  the  correctness  of 
the  foregoing  statement  that  the  act  of  March 
19,  1910,  did  not  affect  the  register's  right  to 
compensation  under  the  former  law.  Board 
of  Commissioners  of  Beaver  County  v.  Cul- 
well  et  al.,  41  Okl.  712,  139  Pac.  979 ;  Board 
of  County  Commissioners  of  Greer  County 
V.  Henry  et  al.,  33  OkL  210,  126  Pac.  761. 

It  follows  that  for  the  fractional  quarter 
year  prior  to  the  first  Monday  in  January, 
1908,  the  register  was  not  entitled  to  the  $64.- 
15  retained  by  him  out  of  the  fees  then  col- 
lected and  reported  by  him  in  excess  of  com- 
pensation for  the  actual  time  of  his  service 
at  the  rate  of  salary  and  excess  fees  above 
stated;  that  he  was  not  enUtied  to  the  $21 
on  account  of  chattel  mortgages  received  and 
not  reported;  that  he  was  not  entitled  to 
the  error  in  his  favor  In  addition  in  the  re- 
ception records  and  reports  amounting  to 
$42.47 ;  and  that  the  trial  court  did  not  err 
in  finding  against  the  defendants  for  each 
and  all  these  items.  But  the  item  of  $346.50, 
for  which  Judgment  was  also  given,  does  not 
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appear  to  be  warranted  by  the  pleadings  and 
the  agreed  statement  of  facts,  upon  which 
this  case  was  tried.  It  appears  that  from  the 
1st  day  of  July,  1910,  to  (but  not  Including) 
the  9tb  day  of  January,  1911,  the  fees  col- 
lected by  the  register  amounted  to  $1,949.70, 
while  he  was  entitled  to  $1,044.40,  plus  60 
Iter  cent,  of  the  fees  collected  in  excess  there- 
of, amounting  to  $452.65,  aggregating  $1,- 
497.05 ;  and  It  does  not  appear  that,  he  re- 
tained or  received  from  the  plaintiff,  as 
against  this  sum,  more  than  $1,3&1.93,  includ- 
ing $892.43,  which  be  received  directly,  and 
$472.50  which  the  plaintiff,  without  author- 
ity of  law,  paid  out  for  bim  in  clerk  hire. 
The  three  Items  to  which  plaintiff  is  entitled, 
as  aforesaid,  aggregate  $127.62;  but  it  ap- 
pears from  the  foregoing  figures  that  after 
charging  the  defendant  with  this  additional 
amount  the  plaintiff  was  Indebted  to  him,  up- 
on a  full  and  complete  accounting,  in  the 
sum  of  $4.50. 

The  Judgment  of  the  trial  court  should  be 
reversed  and  here  and  now  rendered  for  the 
defendant  E.  P.  Privett  for  the  sum  of  $4.60. 

PER  CURIAH.    Adopted  in  whole. 


(44  OU.  446) 

PRANCTS,  Sheriff,  et  al.  t.  GUARANTY 

STATE   BANK   OP  TEXOXiA- 

(No.   2854.) 

(Supreme  Court  of  Oklahoma.    Dec  22,  1914.) 

(Byllahut  iy  the  Court.) 

1.  Replkvin  (g  10*)— Right  of  Aonow— Of- 
ficers—Possession. 

Replevin  by  the  rightful  owner,  entitled  to 
possession  of  chattel  property,  will  lie  against 
an  officer  who  has  levied  thereon,  without  re- 
gard to  such  officer  being  at  the  time  in  the 
actual  possession,  if  the  latter's  possession  be 
such  that,  when  I^nterfered  with,  he  would  have 
the  lawful  authority  to  repossess  liimself 
tiiereof. 

(Ed.   Note.— For   other  cases,   see   Replevin, 
Cent  Dig.  §§  69-82;  Dec.  Dig.  i  10.*] 

2.  Replevin    (J   69*)  —  Pleadino  —  Genkbai. 
Denial— Proof. 

An  answer  containing  a  general  denial,  in 
a  replevin  proceeding,  puts  in  issue  the  title 
and  right  of  possession  of  the  plaintiff,  and  un- 
der such  answer  the  defendant  may  prove  title 
or  right  of  possession  either  in  himself  or  a 
stranger,  or  make  such  defense  as  will  defeat 
tlie  plaintiff's  claim  or  right  to  possession  as 
against  the  defendant. 

[Ed.    Note.— For   other    cases,   see   Replevin, 
Cent.  Dig.  fS  257-279 ;    Dec.  Dig.  {  69.*] 

3.  Replevin  ({  69*)— Pleadino  and  Pboof— 
Ownership— CnATTEL  Mortqaoe. 

Where  the  plaintiff  in  bis  petition  alleges 
ownership  generally,  defendant  need  not  set  up 
in  bis  answer  that  a  bill  of  sale  under  which 
plaintiff  claims  title,  is  in  fact  and  was  intended 
only  as  a  mortgage,  in  order  to  introduce  evi- 
dence to  that  effect. 

[EM.    Note.— For  other   cases,    see   Replevin, 
Cent  Dig.  H  257-279 ;    Dec.  Dig.  f  69.*] 

4.  Replevin   ({  76*) — Wronoful  Detention 
—Measure  of  Damages— Usable  Value. 

One  of  the  exceptions  to  the  general  rule 
as  to  the  measure  of  damages  for  the  wrongful 


taking  and  detention  of  personal  property  is 
where  the  property  so  taken  has  a  distinct 
usable  value;  and  horses  broken  and  trained 
to  do  work  would  have,  under  ordinary  circum- 
stances, such  usable  value;  and  where  such 
property  has  been  wrongfully  taken  by  one,  and 
detained  from  another,  such  other  has  the  right 
to  recover  as  damages  the  reasonable  value  of 
the  use  of  such  property  during  the  period  of 
its  wrongful  detention ;  and  this  value  is  ordi- 
narily to  be  determined  by  the  ordinary  market 
price  of  the  use  of  such  property  at  the  time  of 
taking  and  during  the  period  of  the  detention. 
[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  {g  305,  306;  Dec.  Dig.  |  76.*] 

6.  Replevin  (§  70*)— Damages  Rbcotebablk 

— Usable  Valdb— Proof. 

A  plaintiff  in  replevin  who  baa  but  a  spe- 
cial interest  in  tbe  property  replevined  is  not 
entitled  to  a  verdict  for  the  usable  value  thereof 
in  the  absence  of  proof  that  the  special  interest 
carried  with  it  the  right  to  the  use. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  H  280-284 ;   Dec.  Dig.  |  70.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Connty  Court,  Beckham  Goonty; 
John  C.  Hendrix,  Judge. 

Action  by  the  Guaranty  State  Bank  of  Tex- 
ola  against  R.  B.  Francis,  Sheriff  of  Beck- 
bam  Connty,  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed 
and  remanded. 

T.  Reginald  Wise,  of  Sayre,  for  plaintiilk 
in  error.  D.  W.  Tracy,  of  Sayre,  for  defend* 
ant  in  error. 

SHARP,  C.  On  August  24,  1910,  plaintiff 
in  error  R.  B.  Francis,  sheriff  of  Beckham 
connty,  under  authority  of  an  order  of  at- 
tachment issued  in  another  action,  levied 
upon  seven  head  of  horses,  at  the  time  in  the 
possession  of  defendant  in  error,  the  Guaran- 
ty State  Bank  of  Texola.  The  following  day 
said  bank  commenced  tbe  present  replevin 
action  to  recover  possession  of  the  horses 
so  taken  from  its  possession  by  the  sheriff. 
On  August  27tb  thereafter  Ira  Speed  and 
the  First  Bank  of  Texola  filed  their  motion 
alleging  that  they  were  plaintiffs  in  the  re- 
spective actions  under  which  the  sheriff  bad 
made  the  foregoing  levy,  and  were  the  real 
parties  in  Interest,  and  asked  to  be  made 
parties  defendant  It  appears  that  tbe  par- 
ties to  the  proceedings  have  proceeded  as  if 
such  order  was  made,  though  tbe  record  in 
this  particular  is  incomplete.  Botli  in  its 
original  and  amended  petitions  plaintiff  al> 
leges  that  on  the  date  of  tbe  levy  it  was 
the  absolute  owner  of  tbe  horses  seized  by  the 
sheriff.  It  was  further  Charged  that  tbe  de- 
fendant Francis  had  taken  said  animals 
from  the  plalntHTs  possession  over  its  pro- 
test, and  had  continued  to  wrongfully  with- 
hold them  from  plaintiff;  that  plaintiff  was 
entitled  to  their  return,  with  damages  of  60 
cents  per  day  for  each  animal  during  the 
period  of  wrongful  detention,  or,  in  lieu  there- 
of, the  sum  of  $525,  the  value  of  said  proper^ 
ty,  with  Interest  at  the  rate  of  d  per  coit. 
per  annum  from  August  4,  1010,  and  for  oth- 
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er  expenses  Incurred  on  account  of  tbe 
wrongful  detention  of  said  horses.  Defend- 
ant gave  a  redelivery  bond  and  retained  pos- 
session of  tbe  borses.  The  answer  of  the  de- 
fendants consisted  of  a  general  denial.  Tbe 
trial  resulted  in  a  verdict  for  plaintiff. 

[1]  It  Is  Insisted  by  plaintiffs  In  error  that 
the  court  erred  In  overruling  tbelr  demurrer 
to  plaintiff's  evidence,  predicating  tbe  alleged 
error  upon  the  charge  that  plaintiff  bad  fail- 
ed to  establish  an  essential  element  of  tbe 
action  of  replevin ;  to  wit,  that  the  property 
was 'at  the  time  the  action  was  begun  in  tbe 
possession  of  the  defendant  Francis.  The 
contention  cannot  be  sastalned.  The  evi- 
dence su^lciently  showed  that  Francis  was  In 
possession  of  the  horses.  Defendant  Francis 
testified  as  follows: 

"Q.  Did  yon  have  in  your  possession  at  any 
time  the  seven  head  of  horses  involved  in  this 
case?  A.  Yes,  sir.  Q-  How  came  them  into 
your  possession?  A.  flow  came  tbem  into  my 
possession?  Q.  Yes,  sir.  A.  Through  an  at- 
tachment of  Mr.  Speed's.  Q.  Came  into  your 
possession  among  other  property?  A.  Yes,  sir. 
Q.  Your  records  show  that  they  were  talten 
from  the  Guaranty  State  Bank?    A.  Yes,  sir." 

After  the  borses  had  been  seized  under  the 
original  attachment  writs,  it  appears  that  the 
deputy  sheriff,  Allsup,  left  them  in  a  livery 
stable,  and  after  the  institution  of  the  pres- 
ent action  made  an  offer  to  return  them 
to'  the  plaintiff.  There  Is  no  question  but 
that  at  the  time  the  present  action  was  in- 
stituted the  horses  were  In  at  least  the  con- 
structive possession  of  said  defendant,  wheth- 
er at  tbe  precise  time  in  bis  actual  possession 
or  not  Is  Immaterial.  The  animals  were 
under  his  control  and  direction,  and  for  any 
Interference  therewith  tbe  sheriff  would  have 
had  tbe  undoubted  right  to  have  repossessed 
himself  of  said  horses.  Discussing  the  ques- 
tion of  what  constitutes  possession  of  an  of- 
ficer In  a  replevin  action,  it  is  said  in  section 
62,  Cobbey  on  Replevin  (2d  Ed.): 

"If  the  officer's  possession,  be  It  actual  or 
constructive,  is  such  that,  when  interfered 
with,  be  could  recapture  by  replevin,  then  re- 
plevin will  lie  against  him;  but  where  an  offi- 
cer has  not  possessed  himself  of  chattels  under 
a  writ  in  sach  a  manner  that  be  could  maintain 
trespass  or  replevin  against  a  wrongful  taker, 
replevin  will  not  lie  against  him  by  the  real 
owner,  who  is  a  stranger  to  the  writ"  Hadley 
et  al.  V.  Hadley,  82  Ind.  95;  Flynn  et  al.  v. 
Jordan,  17  Neb.  518,  23  N.  W.  519. 

In  addition  to  the  testimony,  it  was  vlr- 
tnally  conceded  by  the  attorney  for  defend- 
ants below,  in  his  opening  statement,  that  tbe 
officer  was  possessed  of  the  horses  when  suit 
for  their  recovery  was  begun. 

[2,  S]  Among  tbe  errors  assigned  Is  that 
tbe  court  erred  in  sustaining  objections  to 
certain  questions  which  sought  to  bring  out 
the  fact  that  plaintiff  was  not  the  absolute 
owner  of  the  animals  In  controversy;  as  al- 
leged in  l>oth  its  original  and  amended  peti- 
tion, and  by  which  It  was  sought  to  prove 
that  the  bill  of  sale  given  by  H.  B.  Cox,  act- 
ing through  his  wife,  to  the  defendant  in  er- 
ror was  Intended  only  as  a  mortgage,  and 


that  the  legal  titie  to  the  horses  was  eltber 
in  H.  B.  Goz  or  his  wife,  to  whom  it  appears 
Cox  had  subsequently  transferred  tbem.  If 
the  Instrument  was  so  Intended,  and  If  there 
was  an  agreement  between  either  Cox,  or  bis 
wife  acting  in  his  behalf,  and  the  Guaranty 
State  Bank  that  the  latter  was  to  hold  the 
property  until  a  time  agreed  ui>on,  when  Oox 
should  pay  such  Indebtedness  as  he  may  lutve 
been  owing  the  bank,  then  it  is  obvious  that 
plaintiff  was  not  the  absolute  owner  of  the 
property.  Tbe  allegation  of  ownership  bad 
been,  as  we  have  seen,  put  In  issue  by  de- 
fendants' general  denial.  Where  the  plain- 
tiff in  a  replevin  action  claims  tlUe  in  him- 
self, he  must  prove  title  against  the  world,  as 
on  such  an  issue  a  general  denial  puts  in  Is- 
sue the  right  on  which  plaintiff  bases  bis  writ. 
A  general  denial  In  replevin  puts  in  Issue 
both  the  title  and  right  of  possession  of 
plaintiff,  and  xmd^t  an  Issue  so  framed  de- 
fendant may  prove  titie  or  right  of  posses- 
sion either  in  himself  or  In  a  stranger.  Cob- 
bey on  Replevin  (2d  Ed.)  {$  784,  785 ;  Shinn 
on  Replevin,  g  509.  Where  the  property  be- 
longs to,  and  the  right  to  possession  Is 'In 
a  third  party,  tbe  plaintiff  cannot  recover, 
and  If  the  property  has  been  taken  from  the 
defendant  there  must  be  Judgment  for  Its  re- 
turn. Anything  going  to  show  that  the  plain- 
tiff In  replevin  has  no  right  to  tbe  possession 
when  suit  was  commenced  is  a  complete  bar 
to  the  action.  Under  our  Code,  the  gist  of  the 
action  of  replevin  is  the  wrongful  detention 
by  tbe  defendant  as  against  the  plaintiff,  and 
under  a  general  denial  the  defendant  may 
prove  anything  that  will  tend  to  show  that 
he  does  not  wron'gfully  detain  the  property 
as  against  the  plaintiff.  Payne  v.  McCormidc 
Harvesting  Machi  Co.,  11  Okl.  318,  66  Pac 
287;  Broyles  et  ux.  v.  Mclnteer,  29  Okl.  767, 
120  Pac.  283 ;  De  Hart  Oil  Co.  v.  Smith  et 
al.,  140  Pac.  1154.  Where  the  plaintiff  in 
replevin  alleges  a  special  interest  in  tbe 
property,  evidence  of  general  ownership  Is 
Inadmissible.  lyicMlIlan  Hdw.  Go.  v.  Ross, 
24  Okl.  696,  104  Pac.  343;  International 
Bank  ▼.  Bowser,  S3  Okl.  316, 125  Pac.  458. 

A  case  where  tbe  facts  appear  Identical  Is 
that  of  Kerron  v.  North  Pac.  Lbr.  Co.,  1 
Wash.  241,  24  Pac.  445,  wherein  the  court, 
in  the  course  of  the  opinion,  said: 

"  •  •  •  But,  as  it  contented  itoelf  with  the 
allegation  of  ownership,  without  showing  how 
it  was  acquired,  and  thus  entitled  Itself  to  es- 
tablish such  ownership  by  any  competent  proo( 
it  must  follow  that,  when  such  proof  was  in- 
troduced, the  defendants  were  entitled  to  meet 
tbe  case  made  by  plaintiff's  evidence  by  any 
competent  proof  that  tended  to  show  that  such 
evidence  was  untrue ;  and  that  the  bill  of  sale 
Introduced  was  not,  in  fact,  a  conveyance  of  dke 
property,  but  was  only  a  mortgage  thereon,  as 
fully  and  completely  as  though  the  matters  in 
defense  had  been  fully  set  out  in  their  answer. 
The  proof  offered  by  tiie  defendants  waa  wrong- 
fully excluded,  and  tbe  error  *  *  *  assigned 
was  well  taken." 

See,  also,  Idaho  Placer  Mln.  Co.  t.  Oreen, 
14  Idaho,  249,  93  Pac.  954;  Ciobbe^  on  B» 
plevin  (2d  Ed.)  |  1002. 
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[4,  5]  Not  only  was  the  evidence  competent, 
tn  the  first  instance,  for  the  purpose  of  meet- 
ing plaintiff's  testimony  of  ownership  and  its 
right  to  possession,  but  upon  the  question  of 
damages.  Ordinarily,  unless  the  property  in 
suit  has  a  usable  valae,  and  the  damages 
may  be  estimated  on  that  basis,  the  prevail- 
ing party  in  replevin  will  be  awarded  in- 
terest on  the  value  of  the  property  during 
the  time  of  the  wrongful  detention.  Wells  on 
Replevin  (2d  Ed.)  i  637.  But  where  the 
property  In  litigation  has  a  usable  value 
which  exceeds  the  lawful  rate  of  Interest, 
the  successful  party  Is  entitled  to  recover 
as  damages  for  the  detention  the  value  of 
such  use  during  the  period  of  deprivation; 
snch  value  to  be  estimated  by  the  ordinary 
market  price  of  the  use  of  such  property  dur- 
ing the  time  of  its  wrongful  detention.  Thom- 
as et  al.  V.  First  Nat  Bank,  32  Okl.  116,  121 
Pac.  272,  Ann.  Cas.  1914A,  376;  Bell  v. 
Campbell,  17  Kan.  211;  Aften  v.  Fox,  61  N. 
7.  562,  10  Am.  Rep.  641 ;  Shinn  on  Replevin, 
S  646  and  note;  Wells  on  Replevin  (2d  Ed.) 
§8  579-583. 

If,  Id  fact,  the  bank  was  the  absolute  own- 
er of  the  horses,  and  a  usable  value  was 
shown  by  competent  evidence,  then  a  verdict 
for  such  usable  value  would  be  proper.  If, 
however,  on  the  other  band,  the  bank  had 
but  a  special  Interest  in  the  horses  which 
conferred  no  right  to  their  use,  then  a  verdict 
for  the  usable  value  for  the  bank  could  not 
be  sustained.  Johnson  v.  Bailey,  17  Colo.  69, 
28  Pac.  81 ;  McArthnr  v.  Howett,  72  111.  368; 
Wells  on  Replevin  (2d  Ed.)  $  684  et  seq'..  It 
being  competent  for  defendants  to  attack 
plaintiff's  title,  it  follows  that  it  was  error 
for  the  court  to  exclude  compet^it  evidence 
offered  for  that  purpose.  Other  errors  per- 
taining to  the  amount  of  the  verdict.  In  view 
of  our  conclusion,  need  not  be  considered. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

PER  CURIAM.    Adopted  in  whole. 


(46  Okl.  851) 

FOWI.ER  et  al.  v.  STATE.     (No.  6793.) 

(Supreme  Court  of  Oklahoma.     Sept.  27,  1914. 

Rehearing  Denied  Jan.  9,  1916.) 

(SyUahut  hy  the  Court.) 

1.  Bail  (S  94*)  —  Decisions  Reviewable  — 
"Final  Ordeb"— Fobfeiture  or  Bail— Re- 
fusal TO  Vacate. 

Plaintiffs  in  error,  as  sureties  on  a  certain 
bond  in  a  criminal  proceeding  pending  in  the 
district  court  of  Jackson  county,  after  the  for- 
feiture of  said  bond,  appeared  and  moved  the 
court  to  set  aside  the  forfeiture,  which  motion 
was  by  the  court  overruled.  From  the  order 
overruling  said  motion,  error  is  prosecuted  in 
this  court.  The  principal  defendant  in  the 
criminal  case  deposited  with  his  sureties,  plain- 
tiffs in  error,  sufficient  money  to  protect  them 
on  said  bond.  Motion  is  filed  to  difimiss  this 
appeal.  Section  5237,  Rev.  Laws.  1910,  reads : 
"An  order  affecting  a  substantial  right  in  an 


action,  when  such  order,  in  effect,  determines 
the  action  and  prevents  a  judgment,  and  an  or- 
der affecting  a  substantial  right,  made  in  a 
special  proceeding,  or  upon  a  summary  appli- 
cation in  an  action  after  judgment,  is  a  final 
order,  which  may  -  be  vacated,  modified  or  re- 
versed, as  provided  in  this  article."  Held, 
that  the  order  sought  to  be  reviewed  by  this 
proceeding  is  not  a  "final  order,"  affecting  any 
substantial  rights  of  plaintiffs  in  error,  within 
the  purview  of  this  section. 

[Ed.  Note. — ^For  other  cases,  see  Bail,  Cent. 
Dig.  H  4ia-423;  Dec.  Dig.  {  k.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second    Series,  Final  Order.] 

f Additional  8vllabu$  &v  Bditorial  Staff.) 

2.  Cbiminal  Law   (|  1023*)  —  Appeal  —  Ob- 
debs  Reviewable— "AcTiow." 

The  term  "action,"  as  used  in  section  5327, 
Rev.  Laws  1910,  providing  that  "an  order  af- 
fecting a  substantial  right  in  an  action,  when 
such  order  determines  the  action,  •  •  •  Is 
a  final  order,"  includes  both  civil  and  criminal 
actions. 

[Ed.  Note.— For  other 'cases,  see  Criminal 
Law.   Cent   Dig.   U  2583-2608;   Dec.  Dig.  ( 

For  other  definitions,  see  Words  and  Phrase^ 
First  and  Second  Series,  Action.] 

Error  from  District  Court,  Jackson  Coun- 
ty;   Frank  Mathews,  Judge. 

J.  H  Fowler  and  others,  sureties  on  tbe 
ball  bond  of  Percy  Belcher,  moved  to  set 
aside  an  order  forfeiting  the  bail,  and,  the 
motion  being  overruled,  they  bring  error. 
Dismissed. 

S.  B.  Garrett  and  M.  L.  Hankins,  both  of 
Altus,  for  plaintiffs  in  error.  Chas.  West 
Atty.  Gen.,  C.  B.  Hall,  Co.  Atty.,  of  Altns,  and 
W.  C.  Austin,  of  Eldorado,  for  tbe  State. 

RIDDLE,  J.  This  Is  a  proceeding  In  this 
court  whereby  plaintiffs  in  error  seek  to  re- 
verse an  order  made  by  the  trial  court  In  a 
criminal  action.  The  undisputed  facta  show 
that  one  Percy  Belcher  was  under  indictment 
in  the  district  court  of  Jackson  county  ui>on 
the  charge  of  statutory  rape.  He  was  tried 
and  convicted,  and  made  an  appearance  bond 
to  supersede  the  Judgment  and  appealed  his 
case  to  the  Criminal  Court  of  Appeals.  He 
thereafter  left  the  state.  The  case  in  tbe 
Criminal  Court  of  Appeals  was  dismissed,  up- 
on the  ground  that  he  was  a  fugitive  from 
Justice.  Mandate  was  issued  by  said  court, 
directed  to  the  trial  court  to  proceed  to  ex- 
ecute the  Judgment  By  an  order  of  court 
he  was  required  to  appear  for  sentence.  He 
failed  to  make  his  appearance.  His  bail  was 
forfeited  under  section  6110,  Rev.  Laws  1910, 
which  reads: 

"If,  without  sufficient  excnse,  the  defendant 
neglects  to  appear  according  to  tbe  terms  or 
conditions  of  the  recognizance,  bond  or  under- 
taking, either  for  hearing,  arraignment  trial  or 
judgment,  or  upon  any  oUier  occasion  when  his 
presencTe  in  court  or  before  the  magistrate  may 
be  lawfully  required,  or  to  surrender  himself 
in  execution  of  the  judgment,  the  court  must 
direct  the  fact  to  be  entered  upon  its  minutes, 
and  the  recognizance,  bond  or  undertaking  of 
bail,   or  the  money   deposited   instead  of  baU, 
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as  the  case  may  be.  Is  and  shall  be  thereopon 
declared  forfeited.  But,  if  at  any  time  before 
the  final  adjournment  of  court  the  defendant 
or  his  bail  appear  and  satisfactorily  excuse  bis 
neglect,  the  court  may  direct  the  forfeiture  to 
be  discharged  upon  such  terms  as  may  be  just. 
After  the  forfeiture,  the  county  attorney  must 
proceed  with  all  due  diligence,  by  action  against 
the  bail  upon  the  instrument  so  forfeited.  If 
money  deposited  instead  of  bail  be  so  forfeited, 
the  Clerk  of  the  court  or  other  officer  with  whom 
it  is  deposited,  must,  immediately  after  the 
final  adjournment  of  the  court,  pay  over  the 
money  deposited  to  the  county  treasurer." 

A  few  days  thereafter,  bis  bondsmen  ap- 
peared In  court  and  filed  a  motion,  praying 
the  court  to  set  aside  tlie  order  forfeiting  the 
ball;  which  motion 'was  by  the  court  over- 
ruled, and  an  order  entered  of  record  direct- 
ing the  county  attorney  to  proceed  in  the  suit 
upon  said  bail.  It  is  from  this  order  of  court 
refusing  to  vacate  and  set  aside  the  order 
forfeiting  the  ball  that  plaintiffs  in  error  at- 
tempt to  prosecute  this  appeal. 

Defendant  In  error  has  .filed  its  motion  to 
dismiss  this  proceeding,  upon  the  ground, 
among  others,  that  the  order  sought  to  be 
reversed  in  this  proceeding  is  not  a  final  or- 
der or  Judgment  entered  In  the  court  below, 
but  is  an  order  made  on  a  motion  Involving 
the  exercise  of  discretion  by  the  trial  court, 
in  which  no  abase  Is  shown,  and  the  same  is 
not  appealable.  It  la  the  contention  of  the 
Attorney  General  that  this  Is  not  an  order 
of  court  which  can  be  reviewed  by  this  court 
on  appeal.  The  only  statute  called  to  our 
attention,  under  which  this  proceeding  is 
prosecuted,  is  section  5237,  Bev.  Laws  1910, 
which  reads: 

"An  order  affecting  a  substantial  rigbt  in  an 
action,  when  such  order,  in  effect,  determines 
the  action  and  prevents  a  judgment,  and  an  or- 
der affecting  a  substantial  right,  made  in  a 
special  proceeding,  or  upon  a  summary  appli- 
cation in  an  action  after  judgment,  is  a  final 
order,  which  may  be  vacated,  modified  or  re- 
versed, as  provided  In  this  article." 

It  will  be  noted  that  this  section  defines  a 
"final  order"  which  may  be  reviewed  by  this 
court  Under  section  6236,  Bev.  Laws  1010, 
defining  Judgments  which  may  be  reviewed 
and  corrected  by  die  Supreme  Court,  It  Is 
provided: 

"The  Supreme  Court  may  reverse,  vacate  or 
modify  Judgments  of  the  connty,  superior  or 
district  court,  for  errors  appearing  on  the  rec- 
ord, and  in  the  reversal  of  such  judgment  or 
order,  may  reverse,  vacate  or  modify  any  inter- 
mediate order  involving  the  merits  of  the  action, 
or  any  portion  thereof." 

[1,2]  Unless  the  order  in  question  ia  a 
final  order,  as  defined  by  section  5237,  su- 
pra, then  there  Is  no  law  whereby  this  court 
Is  given  Jurisdiction  to  review  such  order. 
It  is  too  well  settled  to  require  citation  of 
authorities,  that  an  interlocutory  order  is 
not  reviewable  by  the  Supreme  Court,  ex- 
cept by  virtue  of  a  special  provision  of  the 
organic  law  or  statute,  authorizing  it.  The 
question  arises:  Is  the  order  sought  to  be 
reviewed  here  a  "final  order,"  as  defined  by 
said  section  of  the  statute?  There  are  three 
characters  of  orders  defined  by  section  6237, 


supra,  each  of  which,  under  the  law,  is  a 
final  order:  (1)  An  order  affecting  a  sub- 
stantial right  in  an  action,  when  sucb  order 
in  effect  determines  the  ac^on  and  prevents 
a  Judgment.  There  can  be  no  question  but 
what  this  order  made  by  the  court  is  an 
order  in  an  actl<m,  although  It  was  made 
in  a  criminal  and  not  a  civil  action;  but, 
Inasmuch  as  the  provisions  of  the  statute 
do  not  confine  orders  to  a  dvll  action  only, 
an  "action"  under  the  statute  Includes  both 
a  civU  and  criminal  action.  This  statute 
would  probably  cover  the  order  in  question, 
although  made  in  a  criminal  action,  were  it 
not  for  the  fact  that  it  must  be  such  an 
order  that  In  effect  determines  the  action 
and  prevents  a  Judgment.  It  needs  no  argu- 
ment to  demonstrate  that  this  Is  not  such 
an  order.  The  Judgment  had  been  taken 
against  the  principal  defendant,  from  which 
he  bad  appealed;  and  the  appeal  has  been 
dismissed.  Neither  is  this  an  order  affecting 
a  substantial  right,  made  in  a  special  pro- 
ceeding. The  proceeding  out  of  which  tlilB 
order  grew  was  in  a  criminal  action,  and 
was  not  a  special  proceeding  under  the 
statute.  The  most  dlfilcult  portion  of  this 
section  to  construe  is  as  to  whether  or  not 
this  is  an  order  upon  a  summary  applica- 
tion, in  an  action  after  Judgment.  We  are 
inclined  to  bold  that  It  is  such  an  order. 
Judgment  had  been  rendered  in  the  action  In 
which  this  order  was  made,  and  it  had  be- 
come final;  and,  if  this  was  all  that  was 
required  to  make  it  a  final  order,  we  would 
be  inclined  to  sustain  the  appeal.  But  it  1> 
also  required  to  constitute  a  final  order,  and 
it  must  be  an  order  affecting  a  substantial 
right.  We  are  unable  to  see,  from  the  record 
l>efore  us,  in  what  way  a  substantial  right 
of  plaintiffs  In  error  has  been  affected.  The 
undisputed  testimony  shows  that  the  money 
to  cover  the  amount  of  this  ball  is  on  deposit 
with  one  of  plaintiffs  la  error  and  placed 
there  especially  for  the  protection  of  said 
ball.  Had  it  been  deposited  as  a  cash  bond, 
there  could  be  no  question  about  the  author- 
ity of  the  court  to  have  required  the  money 
paid  over  to  the  county  treasurer.  Suppose 
we  should  entertain  th^  appeal  on  the  mer- 
its, and  should  conclude  that  the  proceedings 
resulting  in  the  forfeiture  of  the  bond  were 
Irregular,  and  that  the  court  had  abused 
Its  discretion,  and  should  reverse  the  case. 
The  only  result  which  would  follow  would 
be  that  the  court  would  again  proceed  to 
take  another  forfeiture;  and  the  fact  that 
defendant  has  made  ample  arrangements  to 
protect  the  ball  seems  to  us  sufficient  answer 
that  plaintiffs  in  error's  rights  could  not  in 
any  way  be  affected  by  this  preliminary  or 
Interlocutory  order.  If  the  principal  defend- 
ant was  making  this  fight  on  appeal,  there 
might  be  involved  a  more  serious  question, 
inasmuch  as  the  order  might  ultimately  af- 
fect his  property  rights  and  bring  It  within 
the  spirit,  u  well  aa  the  letter,  at  the  atat- 
ate. 
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Counsel  for  plaintiffs  In  error  cite  and 
rely  npon  the  case  of  State  t.  Hlnes  et  aL, 
87  Okl.  198,  131  Pac.  688.  We  have  care- 
fully examined  tUs  case,  and  it  is  clear  to 
us  that  the  point  now  before  us  was  not 
involved  in  that  case,  and  It  was  not  nec- 
essary to  have  considered  It  In  determining 
all  the  questions  therein  Involved.  Neither 
does  it  appear  in  that  case  that  the  court 
decided  that  an  order  similar  to  the  one  in 
question  was  such  that  could  be  reviewed 
by  this  court  There  are  some  inferences, 
however,  which  would  Indicate  that  such 
might  have  been  the  holding,  had  the  point 
been  Involved. 

We  are  therefore  of  the  opinion  that  the 
order  sought  to  be  reviewed  by  this  proceed- 
ing is  not  a  final  order,  as  defined  by  section 
6237,  Rev.  Laws  1910,  for  the  reason  that 
from  the  record  before  us  it  does  not  ap- 
pear that  it  could  in  the  least  affect  the 
substantial  rights  of  plaintiffs  in  error. 

The  proceeding  in  this  court  is  therefore 
dismissed.    All  the  Justices  concur. 


(45  Okl.  140) 

MYERS  et  aL  t.  HUNT  et  aL    (No.  6969.) 
(Supreme  Court  of  Oklahoma.    Dec.  22.  1914.) 

(Byttaliu  by  the  Court.) 

Afpkal  and  Erboe  (I  786*)— Fkivolotw  Ap- 

fEAii— Dismissal. 

It  clearly  appears  from  the  motion  to  dis- 
miss the  petition  in  error  and  the  judgment  ap- 
pealed from  that  this  appeal  is  prosecuted  for 
delay,  and  that  plaintiffs  in  error  had  no  valid 
defense  to  defendants  in  error's. cause  of  action, 
and  that  this  appeal  Is  manifestly  frivolous. 
Beld,  that  said  motion  to  dismiss  should  be 
sustained  under  the  authority  of  Sltirrin  v.  Bass 
Furniture  &  Carpet  Co..  14.3  Fbc  190,  and 
Skirvin  v.  Goldstein,  40  OkL  315,  137  Pac.  117& 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3128;   Dec.  Dig.  |  786.*] 

Error  from  District  Court,  Ganin  Gonn^; 
R.  McMillan,  Judge. 

Action  between  Joe  F.  Myers  and  others 
and  Miles  H.  Hunt  and  others.  From  tlie 
Judgment  the  parties  first  named  bring  error. 
Dismissed. 

Blanton  &  Andrews,  of  Pauls  Valley,  for 
plaintiffs  in  error.  Everest  &  CampbeU,  of 
Oklahoma  City,  for  defendants  in  error. 

RIDDLE,  J.  Motion  to  dismiss  the  appeal 
has  t>een  filed  npon  the  grounds,  among  oth- 
ers, that  the  appeal  is  frivolous  and  not  taken 
within  the  time  allowed  by  law.  No  response 
has  been  filed  to  this  motion.  Judgment  was 
rendered  in  the  court  below  on  Ttiaj  14, 1914, 
sustaining  motion  of  defendants  in  error  for 
Judgment  on  the  pleadings.  The  Judgment  of 
the  court  recites  that: 

"And  thereupon  the  plaintiff  announced  ready 
for  trial  upon  his  motion  for  judgment  upon  the 
pleadings,  and  upon  the  merits  of  said  cause, 
and  said  defendants,  appearing,  announced  in 
open  court  that  they  had  no  defense  to  the  ac- 
tion of  the  plaintiff  herein." 


From  the  language  quoted,  supra,  and  the 
petition  in  error  and  motion  to  dismiss,  it 
appears  beyond  doubt  that  this  appeal  Is 
prosecuted  for  delay,  and  that  the  same  is 
manifestly  frivolous  and  without  merit  It 
clearly  apipears  from  said  Judgment  and  mo- 
tion to  dLsmlss  that  defendants  had  no  valid 
defense  to  plaintiffs'  cause  of  action. 

In  Skirvin  v.  Bass  Furniture  &  Carpet  Co. 
(recently  decided  but  not  yet  officially  report- 
ed), 143  Pac.  190,  the  tbird  syllabus  reads: 

"The  motion  to  dismiss  the  petition  in  error 
shows  that  plaintiff  in  error  bad  no  legal  de- 
fense to  the  cause  of  action,  and  In  the  trial 
court  the  cause  of  action  was  admitted;  that 
the  appeal  is  manifestly  frivolous  and  without 
merit  held,  that  it  is  proper  for  this  court  to 
sustain  such  motion  and  dismiss  the  appeaL" 

See,  also,  Skirvin  t.  Goldstein,  40  OkL  815, 
137  Pac.  1176. 

For  the  reasons  stated  herein,  the  appeal 
Is  dismissed.    All  the  Justices  concur. 


(46  Okl.  zn) 
HARTSOG  et  aL  v.  BERRT  et  aL  (No.  3435.)  t 
(Supreme  Court  of  Oklahoma.    Nov.  24,  1914.) 

(Svllaiiu  by  the  Cowrt.) 

1.  Just  (J  13*)— Just  Tbiai/— Rioht. 

Where  a  party  in  possession  of  real  estate 
brings  an  action  to  resdnd  a  contract  cancel 
the  deed  thereof,  and  to  quiet  title,  and  the  de- 
fendant's answer  Is  In  the  nature  of  ejectment 
to  which  a  general  denial  Is  filed,  the  suit  is 
one  in  equity,  and  the  plaintiff  is  not  entitled, 
as  a  matter  of  right  to  a  trial  by  jury. 

TEd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §{  86-83;    Dec  Dig.  |  IS.*] 

2.  GUABDIAN    AND    WABD    (|    79*)  —  SALB  — 

Homestead. 

A  ward's  interest  in  a  homestead  may  be 
sold  by  the  guardian  under  order  of  court,  and 
a  good  title  to  the  minor's  Interest  passed. 

[  Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent.  Dig.  f  331;  Dec.  Dig.  |  79.*] 

Error  from  District  Court,  Noble  Coun- 
ty; Hon.  W.  VL  Bowles,  Judge. 

Action  by  Henry  J.  Hartsog  and  others 
against  O.  B.  Berry  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

Henry  S.  Johnston  and- P.  W.  Cress,  both 
of  Perry,  for  plaintiffs  In  error.  Harris  k 
Nowlln  and  W.  H.  Zwick,  all  of  Oklahoma 
City,  for  defendants  in  error. 

LOOFBOURROW,  J.  On  November  17, 
1908,  O.  B.  Berry,  as  party  of  the  first  part, 
defendant  in  error,  and  Henry  J.  Hartsog 
and  Clara  Hartsog,  parties  of  the  second 
part,  plaintiffs  in  error,  entered  into  a  writ- 
ten agreement  whereby  the  first  party  was 
to  convey,  by  warranty  deed,  certain  lots 
in  the  dty  of  Enid  and  the  town  of  New 
Cordell,  to  the  party  of  the  second  part, 
subject  to  a  mortgage  of  $1,500,  and  the  sec- 
ond parties  were  to  convey  to  the  first  party 
160  acres  of  land   in  Noble   county,   Okl., 


*rgr  otber  oases  see  same  topic  and  section  NUUBBR  In  Dec.  Die.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 

f  Rehearing  denied  January  6,  1S15. 
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subject  to  a  mortgage  of  92,700,  and  the 
second  parties  were  to  give  a  mortgage  to  the 
first  party  in  tbe  snm  of  $1,200  upon  the 
property  in  Enid  and  New  CordelL  This  con- 
tract or  agreement  was  signed,  "O.  B.  Beriy, 
by  Okla.  Texas  Land  Company,  Agent,"  and 
Berry  claimed  that  Ills  agents  were  not  an- 
thorlzed  to  make  the  contract  as  made,  but 
that  the  same  should  have  contained  a  con- 
dition whereby  he,  Berry,  should  recelre 
$300  cash  difference,  and  he  refused  to  car- 
ry out  the  contract  as  made,  whereupon 
plaintiffs  brought  suit  for  specific  perform- 
ance in  Garfield  county.  After  the  commence- 
ment of  this  suit  the  plaintiffs  and  their 
agents  and  H.  W.  Thles,  agent  of  Berry,  en- 
tered into  a  compromise  settlement  and 
agreement  whereby  plaintiffs  were  to  pay 
to  Berry  the  amount  of  commission  due  to 
the  Texas-Oklahoma  Land  Company  on  said 
trade,  in  the  sum  of  $300,  and  Berry  agreed 
to  accept  the  note  of  plaintiffs  for  said  sum ; 
the  suit  for  specific  performance  being  dis- 
missed. 

A  part  of  the  lots  to  be  conveyed  by  the 
party  of  the  first  part  were  erroneously 
described  In  the  contract  as  lots  9  and  10  in 
block  2,  Reed's  Second  addition  to  Reed  HIU 
In  Enid,  OkL  The  word  "Second"  should 
have  been  omitted.  It  seems  that  there  were 
four  additions  to  Enid,  being  Reed's  addi- 
tion to  Enid,  Reed  Hill  addition  to  Enid, 
Reed's  First  addition  to  Reed  Hill,  and 
Reed's  Second  addition  to  Reed  HiU,  and 
that  the  lots  intended  to  be  conveyed  were, 
prior  to  closing  the  deal,  sliown  to  plaintiffs. 
It  further  appears  that  these  lots  were  held 
In  the  name  of  the  heirs  of  one  Allen,  deceas- 
ed, but  that  at  the  time  of  the  trade  the 
equitable  title  was  in  Berry,  and  that  the 
legal  record  title  could  not  pass  until  the 
completion  of  certain  probate  proceedings 
then  pending,  relative  to  this  property. 
There  is  evidence  tending  to  show  that  the 
condition  of  this  title  was  fully  understood 
during  all  of  the  negotiations,  and  that  the 
defendants  in  error  offered  to  give  to  plain- 
tiffs a  good-  and  sufficient  and  satisfactory 
bond  for  title  and  deed  to  said  lots,  and  that 
they  offered  to  deposit  cash  in  escrow  in  lieu 
thereof,  and  that,  after  discussion  of  the 
matter  and  advising  with  their  attorney,  Mr. 
Carter,  plaintiffs  waived  tbe  cash  deposit 
or  the  bond,  and  agreed  to  make  the  trade, 
and  that  the  lots  involved  in  the  probate  pro- 
ceedings could  be  conveyed  when  such  pro- 
ceedings were  completed.  This  was  an  agree- 
ment in  parol  at  the  time  of  the  settlement 
which  resulted  in  the  dismissal  of  the  ac- 
tion for  spedflc  performance.  Thereupon 
the  plaintiffs  in  error  executed  deed  and 
mortgage  in  conformity  with  the  terms  of 
thdr  contract,  and  delivered  the  same  to 
the  defendants,  and  the  defendant  executed 
and  delivered  deeds  to  his  property  to  tbe 
plaintiffs,  exc^t  a  deed  to  lots  9  and  10, 
block  2,  Reed's  addition  to  Reed  Hill,  dty  of 


Enid,  niereafter  plaintiffs,  Hartsogs,  com- 
menced this  action  to  rescind  the  contract,  to 
cancel  the  deeds,  and  to  quiet  title  of  tbe 
Hartsogs  in  the  160  acres  of  land  by  them 
deeded  to  the  defendant  Berry,  and  also  in 
their  prayer  asked  for  damages  in  the  sum 
of  $1,000.  The  defendants  answered  with  a 
general  denial,  and  alleged  tbe  facts  to  be 
substantially  as  hereinbefore  stated ;  alleged 
the  payment  of  certain  mortgages  upon  tbe 
property  involved,  the  payment  of  certain 
taxes,  asked  that  in  the  event  the  court 
should  grant  a  rescission  of  the  contract, 
then  tliat  Berry  should  be  subrogated  to  the 
rights  of  the  mortgagees  to  the  mortgages 
by  him  paid  and  satisfied.  Including  the  right 
to  collect  the  taxes  so  paid  by  defendant 
Berry,  etc.,  and  the  prayer,  In  part,  is  as 
follows : 

"And  that  defendant  Berry  be  decreed  to  be 
the  legal  and  equitable  owner  of  said  land  [the 
160  acres  conveyed  by  the  Hartsogs]  and  en- 
titled to  the  immediate  poBsession  thereof,  and 
that  he  have  execution  tor  the  enforcement  of 
each  judgment  and  rights  and  such  further  judg- 
ment and  decree  as  should  be  just  and  equita- 
ble." 

The  court  found  the  issues  .in  favor  of 
the  defendant  Berry,  and  tliat  Berry  was 
the  absolute  owner  and  oitttled  to  the  imme- 
diate possession  of  the  160  acres  of  land; 
that  the  plaintiffs  in  error  were  tn  the  pos- 
session of  the  land  without  right  and  in  vio- 
lation of  the  ownership  and  right  of  posses- 
sion of  Berry,  and  tliat  Berry  had  the  Im- 
mediate iMsseeslon  of  said  land  upon  certain 
conditions,  to  wit: 

"That  Berry  reduce  all  liens  and  incumbrances 
upon  the  property  conveyed  by  him  to  the  plain- 
tiff to  the  amount  due  thereon  at  tbe  time  of 
the  trade,  including  the  note  executed  by  the 
plaintiff  to  the  defendant  Berry,  provided,  how- 
ever, that  the  defendant  Berry  shall  be  entitled 
to  all  rents  and  profits  arising  from  said  prop- 
erty from  the  17th  day  of  November,  1W8,  to 
the  Slat  day  of  May,  1911." 

And  continued  the  further  hearing  of  the 
case  until  the  20th  day  of  June,  1911,  with- 
in which  time  Berry  should  comply  with  the 
requirements  of-  the  court  At  that  time, 
upon  request  and  showing  of  Berry,  the 
cause  was  continued  until  the  10th  day  of 
July,  1911,  at  whlcb  time  the  court  found 
that  Berry  had  compiled  with  the  court's  or- 
der, and  further  found  that  the  plaintiffs 
were  entitled  to  a  credit  of  $125.74  upon  the 
note  and  mortgage  executed  by  them  to  the 
defendant  Berry.  The  court, also  found  that 
the  contract  contained  a  misdescription  of 
lots  9  and  10  in  block  2,  and  reformed  the 
same  in  accordance  with  tiie  intention  of 
the  parties.  From  this  Judgment  plaintiff  in 
error  appeaL 

[1]  At  the  time  of  the  trial  of  the  case 
plaintiff  in  error  demanded  a  Jury,  which  de- 
mand was  by  the  court  refused,  the  same 
now  being  assigned  as  error.  The  plaintiffs 
seek,  by  this  suit,  to  rescind  the  contract, 
cancel  the  deeds  and  mortgages,  and  quiet 
their  tttie,  and  In  their  prayer  ask  for  dam- 
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ages  in  the  ram  of  $1,000.  The  relief  pray- 
ed for  by  the  defendant  is,  in  part.  In  the 
nature  of  ejectment.  This  court  has  hereto- 
fore Indicated  and  discussed  whether  or 
not  all  issues  of  fact  are,  as  a  matter  of  right, 
to  be  tried  by  a  jury,  and  has  uniformly  held 
that  Issues  of  fact  arising  In  equity  proceed- 
ings may  be  tried  by  the  court  subject  to  its 
power  to  submit  the  Issues  to  a  Jury  or  order 
a  reference,  and  that  In  the  event  that  sujcb 
issues  of  fact  are  submitted  to  a  Jury  the 
Jury,  in  such  cases,  sits  only  in  an  advisory 
capacity,  and  the  conclusions  of  the  Jury  may 
or  may  not  be  adopted  by  the  court.  See 
McCoy  V.  McCoy,  30  Okl.  379,  121  Pac.  176, 
also  reported  in  Ann.  Cas.  1913C,  147,  with 
notes ;  Oklahoma  Trust  Co.  v.  Stein,  39  OkL 
757,  136  Pac.  746;  Barnes  v.  Lynch,  9  Okl. 
191,  59  Pac.  1008;  Maas  v.  Dunmyer,  21 
Okl.  434,  96  Pac.  591. 

In  Angus  v.  Craven,  132  Cal.  691,  64  Pac. 
1091,  plaintiffs  alleged  the  ownership  and 
po8.<)esslon  of  land,  and  that  defendant  claim- 
ed title  thereto  under  forged  deeds  and  pray- 
ed for  a  cancellation  of  such  deeds,  and  that 
defendant  be  restrained  from  claiming  there- 
under. Held,  that  such  was  an  equitable  ac- 
tion, and  that  it  could  not  be  changed  into  a 
legal  action  by  defendant  filing  a  cross-bill 
in  the  nature  of  ejectment  so  as  to  entitle 
defendant  to  a  Jury  trial. 
In  Larkin  v.  Wilson,  28  Kan.  513,  it  is  held: 
"Where  an  action  is  brought  to  quiet  title 
against  a  party  out  of  poasession  of  real  estate, 
and  the  defendant  sets  up  a  counterclaim  in  the 
nature  of  ejectment,  to  which  a  general  denial 
is  filed,  the  defendant  la  not  entitled,  as  a  mat- 
ter of  right,  to  a  jury  trial." 

The  action  brought  was  an  equitable  one^ 
and  the  answer  setting  up  a  counterclaim  in 
ejectment  did  not  alter  the  case.  The  plain- 
tiff was  in  possession  of  the  real  property, 
and  his  action  is  not  one  for  the  recovery  of 
such  property,  and  the  counterclaim  was  not, 
within  the  letter  of  the  statute,  an  action  for 
the  recovery  of  real  property.  It  Is  well 
settled  that  a  court  of  equity,  having  obtain- 
ed Jurisdiction,  will  retain  it  for  final  deter- 
mination of  all  the  issues,  legal  as  well  as 
equitable,  germane  to  the  subject  of  the  bill. 
The  court  found  the  issues  in  favor  of  the 
defendants;  that  plaintiff  had  no  right  to 
possession  against  defendants.  The  equitable 
question  l>eing  determined  in  favor  of  the 
defendants,  the  question  of  who  was  entitled 
to  the  possession  of  the  property  was  a  mere 
incident,  but  one  which  tbe  court  had  a 
right  to  determine  without  the  intervention 
of  a  Jury. 

Counsel  for  plaintiffs  cite  Sherman  v.  Ran- 
dolph, 13  OkL  224,  74  Pac.  102,  a  foreclosure 
case  in  which  it  is  held  that,  when  an  issue 
is  Joined  as  to  the  amount  due,  the  trial  must 
be  had  before  a  Jury.  That  is  correct.  The 
gist  of  that  action  la  the  recovery  of  the  mon- 


ey due  upon  the  note,  and  fbe  foreclosure  is 
a  mere  incident. 

The  next  contention  is  that  the  contract 
to  convey  lots  9  and  10  in  block  2,  Seed's 
addition  to  Reed  Hill,  was  against  public  pol- 
icy and  void  and  in  violation  of  section  2026 
of  the  Criminal  Statutes  of  1893,  citing  Hus- 
ton V.  Scott,  20  OkL  142,  94  Pac  612,  35  L. 
R.  A.  (N.  S.)  721.  In  that  case  it  is  held 
that  a  conveyance  of  land,  made  in  contra- 
vention of  the  provisions  of  section  2026, 
Stat  OkL  1893,  by  the  rightful  owner,  is  ut- 
terly void  as  against  the  person  holding  ad- 
versely, claiming  to  be  the  owner  thereof  un- 
der color  of  title,  but  as  t>etween  the  parties 
and  all  the  rest  of  the  world  it  is  good  and 
passes  the  grantor's  title.  The  statute  and 
case  cited  are  not  applicable  to  the  facts  in 
this  case.  Defendant  Berry  deraigns  title 
from  the  Allen  heirs,  and  the  question  of 
adverse  possession  is  not  involved. 

[2]  It  is  next  contended  that  because  lots 
9  and  10  in  block  2,  Beed's  addition  to  Beed 
Hill,  were  the  homestead  of  Allen,  deceased, 
and  that  a  part  of  his  heirs  were  minor  chil- 
dren, the  legal  and  equitable  title  in  the  prop- 
erty could  not  be  conveyed,  citing  Bockwood 
V.  Estate  of  St.  John,  10  OkL  476,  62  Pac. 
277,  which  in  effect  holds  that  the  homestead 
cannot  be  subjected  to  forced  sale  to  satisfy 
the  debts  created  prior  to  the  death  of  the 
father.  The  principle  involved  In  that  case 
is  not  applicable  to  the  case  at  bar.  This 
was  not  a  forced  sale.  California  has  the 
same  probate  procedure  as  Oklahoma,  and  In 
re  HamUton  Estate,  120  Cal.  421,  52  Pac.  708, 
it  is  held: 

"The  exemption  of  a  homestead  from  forced 
Bale  does  not  preclude  a  sale  of  a  ward's  home- 
stead by  the  guardian  for  a  ward's  benefit.  A 
probate  homestead,  set  apart  by  the  court,  under 
Code  Civil  Procedure,  g  1466,  to  a  surviving 
wife  and  children,  some  being  minors,  the  adults 
all  concurring,  and  the  court  deeming  the  sale 
advantageous  to  the  estate  of  the  minors,  may 
be  sold,  and  a  good  title  to  the  minor's  interest 
passed.  Therefore  a  purchaser  of  such  a  mi- 
nor's interest  cannot  avoid  his  purchase  on  the 
ground  of  insufficiency  of  title." 

This  disposes  of  every  question  presented 
in  the  brief  of  plaintiff  in  error,  vrith  the  pos- 
sible exception  that  some  of  the  statements 
contained  in  the  brief  might  present  the  qaes- 
tion  as  to  whether  or  not  the  findings  and 
Judgment  of  the  trial  court  are  supported  by 
the  evidence.  The  record  in  thjs  case  is  quite 
voluminous,  and  is  not  Indexed,  nor  have 
counsel  complied  with  rule  25  of  this  court 
(137  Pac.  xi),  by  setting  forth  the  material 
and  controlling  parts  of  the  testimony.  But 
we  have  examined  the  record,  and  there  is 
evidence  amply  supporting  the  findings  and 
conclusions  of  the  trial  court. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur,  except  KANE,  O.  J., 
absent  and  not  participating. 


Digitized  by 


Google 


Okl.) 


CHICAGO,  R.  I.  A  P.  RT.  00.  ▼.  MoBEB 


331 


(45  Okl.  192) 

CHICAGO.  R.  I.  &  P.  RT.  GO.  t.  McBBB. 
(No.  5226.) 

(Supreme  Court  of  Oklahoma.     Nov.  24,  1014. 
Rehearing  Denied  Jan.  5,  1910;) 

(ByUahu*  (y  the  Court,) 

1.  Appeai.  and  Ebrob  (S  171*)— Action— Na- 
TCBB  AND  Form— Changb  of  Contention. 

"A  party  is  bound,  in  the  appellate  court, 
as  to  the  nature  and  form  of  the  action,  by  the 
theory  upon  which  it  was  tried."    2  Cyc.  671, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1053-1063,  1066.  1067, 
1161-1165;   Dec.  Dig.  {  171.*] 

2.  EVIDKNCI  (I  20*)— JtTDICIAL  NoTIO*— IK- 
TXB8TATB  COMUKBCB— RaIUIOADB. 

It  is  not  B  matter  of  such  general  knowl- 
edge as  to  dispense  with  proof  that  any  specific 
portion  of  the  equipment,  or  any  particular  em- 
pIoyA,  of  a  railroad  is  enga;;ed  in  interstate, 
rather  than  intrastate,  commerce  at  any  precise 
time  or  place. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  24;  Dec.  Dig.  S  20.*] 

3.  Master  and  Servant  (§  265*)— Injury  to 
Servant— Federal  Emplotebs'  Liabilitt 
Act— Burden  of  Proof. 

While  the  state  court  will  recognize  that 
the  federal  Employers'  Liability  Act  (Act  April 
22,  1908,  c.  1«,  35  Stat.  65  [U.  S.  Comp.  St 
1913,  S{  8657-8665])  is  supreme  with  respect  to 
the  responsibility  of  railroads  engaged  in  inter- 
state commerce  to  their  employes  injured  or 
killed  in  such  commerce,  yet,  before  a  state 
court^  is  called  upon  to  administer  the  federal 
law  in  any  case,  the  party  desiring  to  avail 
himself  of  any  right,  privilege,  or  immunity 
thereunder  must,  by  appropriate  pleading,  or 
by  evidence,  bring  to  the  attention  of  the  trial 
court  the  fact  that  bis  cause  of  action  or  his 
defense  falls  within  its  terms. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fj  877-908.  956;  Dec.  Dig. 
i  265.*] 

Error  from  District  Court,  Marsball  Cionn- 
ty;   Summers  Hardy,  Judge. 

Action  by  Edith  McBee,  administratrix  of 
the  estate  of  John  M,  McBee,  against  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

C.  O.  Blake,  R.  J.  Roberts,  W.  H.  Moore, 
J.  G.  Gamble,  and  K.  W.  Sbartel,  aU  of  El 
Reno,  for  plaintiff  In  error.  Ledbetter,  Stu- 
art &  Bell,  of  Oklaboma  (31ty,  for  defendant 
in  error. 

BLEAKMORB,  3.  Tbis  case  presents  error 
from  the  district  court  of  Marshall  county. 
The  parties  will  be  referred  to  herein  as 
they   appeared  in   tbe  trial  court 

On  tbe  lOtb  of  September,  1912,  Edith 
McBee,  administratrix  of  the  estate  of  John 
M.  McBee,  filed  her  peUtion  in  the  district 
court  of  Marshall  county  against  the  defend- 
ant for  damages  by  reason  of  the  death  of 
tbe  Intestate,  alleged  to  have  occurred  on  the 
18th  day  of  January,  1912,  as  tbe  result  of 
Injuries  received  by  blm  on  tbe  31st  day  of 
December,  1911,  by  reason  of  the  explosion 
of  a  boiler  of  an  engine  which  he  was  at  tbe 


time  engaged  In  caring  for  as  watchman  at 
Anadarko.  It  Is  alleged  that,  while  said 
John  M.  McBee  was  upon  the  engine  of  de- 
fendant engaged  In  the  performance  of  bis 
duties  and  as  an  engine  watcbman  said  oi- 
glne  and  boiler  exploded,  and  tbe  crown 
sheet  thereof  gave  way,  resulting  in  his  In- 
jury and  death ;  tbat  tbe  crown  sheet  of  tbe 
engine  was  made  of  iron  or  steel,  and  was 
so  old,  worn,  and  badly  burned  that  It  failed 
to  withstand  tbe  beat  and  pressure  of  the 
steam,  and  so  gave  way,  permitting  tbe  steam 
and  hot  water  to  escape  Into  the  fire  box; 
tbat  said  engine  and  boiler  were  old,  an- 
tiquated, dilapidated,  and  out  of  repair,  and 
tbe  boiler  was  badly  leaking  at  tbe  time  of 
tbe  Injury,  so  tbat  tbe  water  leaked  Into  tbe 
fire  box,  and.  In  order  to  keep  tbe  engine 
alive,  required  a  much  hotter  fire  to  over- 
come tbe  effect  of  said  leakage,  and  on  tbat 
account  tbat  parts  of  tbe  crown  sheet  and 
bolts  and  metal  holding  tbe  same  became 
overheated  and  burned  and  less  able  to  with- 
stand tbe  steam  pressure,  and  the  said  crown 
sheet  gave  way  under  tbe  steam  pressure, 
and  thereby  scalded,  burned,  and  injured 
Intestate,  resulting  In  bis  death;  that  de- 
fendant had  failed  to  wash  out  the  boiler  of 
the  engine  for  several  weeks  before  tbe  ac- 
cident, as  It  was  its  duty  to  do,  and  on  ac- 
count of  sediment  and  dirt  deposited  from 
tbe  water  accumulated  on  the  crown  sheet 
between  the  water  in  the  boiler  and  said 
crown  sheet,  that  tbe  fire  from  the  fire  box 
undemeatb  so  heated  the  said  crown  sheet, 
tbe  bolts  and  metal  connected  therewith, 
tbat  the  same  did  not  have  the  power  to 
withstand  the  steam  pressure,  and,  as  a  re-' 
suit,  said  crown  sheet  and  said  bolts  and 
metal  gave  way  It  is  further  alleged  that 
John  M.  McBee  was  24  years  of  age.  In  good 
health,  sound  In  mind  and  members,  earning 
and  able  to  earn  ¥65  per  month;  that  at  tbe 
time  of  bis  Injury  be  was  inexperienced  in 
the  railroad  business  and  knew  little  about 
the  mechanism  of  an  engine  or  boiler  or 
operating  same. 

Defendant  answered  by  general  denial. 
Tbe  case  was  tried  to  a  jury,  and  resulted 
In  a  verdict  for  tbe  plaintiff  In  the  sum  of 
$15,000. 

Under  the  sole  assignment  of  error — tbat 
the  court  erred  in  overruling  the  motion  for 
a  new  trial — defendant  urges:  (1)  Error  of 
the  court  In  refusing  to  Instruct  the  jury  to 
return  a  verdict  for  defendant.  In  that  no 
negligence  was  proved,  and  tbat  the  federal 
Employers'  Liability  Act  of  1908  applies; 
(2)  error  In  the  instructions  given  and  in  tbe 
refusal  to  Instruct  tbe  jury  as  requested  by 
defendant;  (3)  error  in  the  admission  of  In- 
competent evidence;  and  (4)  excessive  dam- 
ages. 

The  evidence  developed  the  fact  tbat  tbe 
engine  upon  which  plaintiff  was  engaged  as 
a  watchman  was  used  In  hauling  a  passen- 
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ger  train  from  Enid  to  Waurlka,  Okl.,  car- 
rying passengers  recelTed  at  Enid  to  local 
points,  or  received  at  local  points  and  car- 
ried to  Waurlka ;  that  it  was  what  is  known 
as  an  oil  burner,  using  oil  for  fuel;  that  it 
arrived  at  Anadarko  about  6  o'clock  in  the 
evening  on  the  day  the  injury  occurred,  and 
was  left  there  because  of  an  Insufficient  sup- 
ply of  fuel  oil  to  take  it  to  the  end  of  the 
run  at  Waurlka;  that  its  tanks  were  filled 
with  oil  and  water,  and  the  engine  run  upon 
the  side  track  and  turned  over  to  the  Intes- 
tate, John  M.  McBee,  to  be  watched  and  cared 
for  during  the  night.  The  evidence  shows 
that  on  the  night  of  the  accident  the  engine 
was  leaking  badly,  and  that  it  bad  leaked 
some  four  or  five  months  before.  The  testi- 
mony further  shows,  by  defendant's  witness- 
es, that  the  engine  so  leaking  was  in  a  dan- 
gerous condition.  The  testimony  shows  that 
the  water  used  in  this  engine,  both  at  Enid 
and  Waurlka,  was,  perhaps,  aot  of  the  best ; 
that  It  was  the  custom  of  the  defendant  com- 
pany to  wash  out  its  engines  once  a  week; 
that  at  the  time  of  the  washing  out  of  an 
engine  a  card  was  left  in  the  cab  showing  the 
date  that  same  had  been  washed.  There 
was  found  In  the  cab  of  the  engine  in  ques- 
tion, after  the  explosion,  a  card  upon  which 
appeared:  "Last  date  boiler  washed,  11 — 
17 — 11."  However,  employes  of  defendant 
testified  that  the  engine  had  been  washed  out 
a  number  of  times  between  the  17th  of  No- 
vember and  the  time  of  the  accident,  the  night 
of  December  Slst,  and  the  last  washing  oc- 
curred only  a  few  days  before  the  accident 
It  was  also  shown  that  the  engine  in  ques- 
tion was  built  in  1887;  that  the  Ufe  of  a 
crown  sheet  is  of  an  indefinite  period,  but 
that  the  crown  sheet  of  an  oil  burning  en- 
gine lasts  from  four  to  six  years,  and  that 
if  dirt  and  sediment  is  permitted  to  accumu- 
late upon  the  crown  sheet  with  a  hot  fire  un- 
derneath that  the  same  is  likely  to  become 
burned  and  weakened.  It  was  also  shown 
that  the  water  at  Waurlka  was  muddy. 
There  was  evidence  showing  that  said  en- 
gine had  been  repaired  in  June  previous  to 
the  injury,  but  there  was  none  as  to  when,  if 
ever,  the  crown  sheet  had  been  renewed. 

The  theory  of  the  defendant  was  that  the 
deceased  had  negligently  permitted  the  water 
in  the  boiler  to  become  so  low  that  it  did  not 
cover  the  crown  sheet,  and  that  the  intense 
heat  in  the  fire  box  so  burned  and  weakened 
it  that  it  gave  way  to  the  steam  pressure 
above;  that  deceased  was  not  attending  to 
his  duties  as  watchman,  but  was  asleep  at 
the  time  of  the  explosion;  and  there  is  in 
the  record  the  testimony  of  his  brother,  an 
employ^  of  the  company,  that  deceased  short- 
ly after  the  explosion  stated  that  he  was 
asleep  and  did  not  know  how  the  accident 
occurred.  There  is  testimony  also  tending 
to  show  that,  if  deceased  had  kept  the  boiler 
properly  filled  with  water,  the  explosion 
could  not  have  occurred. 

While  the  evidence  is  conflicting,  yet  there 


was  sufficient  evldtmce  to  take  the  case  to  the 
Jury. 

The  rale  esteblished  In  this  Jurlsdlctton  is 
that: 

"This  court  will  not  disturb  the  fiodine  of 
fact  by  a  jury  or  by  a  court  sitting  in  the  place 
of  a  jury,  if  there  is  any  evidence  reasonably 
tending  to  establish  the  allegations  of  the  peti- 
tion." Wicker  v.  Dennis,  30  Okl.  540,  119  Fac. 
1122;  Tukon  MUls  t  Grain  Co.  v.  Imperial 
Roller  Mills  Co.,  34  OkL  817,  127  Pac.  422; 
McCall  V.  Farley  &  Skinner,  39  Okl.  889,  135 
Pac.  339. 

[1-3]  In  the  trial  court  both  the  plaintift 
and  defendant  treated  the  case  as  one  aris- 
ing under  the  stete  statute ;  yet  upon  appeal 
it  is  here  contended  by  defendant  that  the 
action  is  based  upon  and  controlled  by  the 
federal  Employers'  Liability  Act  of  1908. 
Nowhere  in  the  petition  is  it  alleged  that 
the  injuries  which  caused  the  death  of  plain- 
tiff's intestate  were  received  while  he  was 
engaged  in  interstate  traffic,  nor  did  the  de- 
fendant in  its  answer  or  upon  the  trial  at- 
tempt to  invoke  any  right,  privilege,  or  im- 
munity which  it  is  claimed  it  might  have 
asserted  under  the  federal  act  Defendant 
now  urges  that  it  is  an  interstete  carrier  and 
it  together  with  the  deceased,  was  engaged 
in  interstate  commerce  when  the  injury  oc- 
curred; that  although  this  matter  was  not 
by  the  pleadings  or  the  evidence,  brought  to 
the  attention  of  the  trial  court  yet  this  court 
is  bound  to  take  Judicial  notice  of  the  fact 
that  the  defendant  owning  and  operating  a 
great  system  of  railway  extending  through 
many  stetes  and  into  Oklahoma,  was  neces- 
sarily engaged  in  interstate  commerce,  and 
its  engine  which  was  being  watched  by  the 
deceased,  AIcBee,  and  McBee  himself,  were  so 
engaged  at  the  time  the  injuries  resulting  in 
his  death  were  received.  It  is  a  rule  of  uni- 
versal application  that  where  both  parties  to 
a  cause  act  upon  a  particular  theory  of  the 
cause  of  action,  they  will  not  be  i>ermltted  to 
depart  therefrom  when  the  case  is  brought  to 
an  appellate  court  for  review. 

In  2  Cya  670,  the  rule  Is  laid  down  as 
follows: 

"One  of  the  most  important  results  of  the 
rule  that  questions  which  are  not  raised  in  the 
court  below  cannot  be  reviewed  in  the  appel- 
late court  is  that  a  party  cannot  when  a  cause 
is  brought  up  for  appellate  review,  assume  an 
attitude  inconsistent  with  that  taken  by  him  at 
the  trial,  but  that  such  party  is  restricted  to 
the  theory  on  which  the  cause  was  presented  or 
defended  in  the  court  below.  Thus,  where  both 
parties  act  upon  a  particular  theory  of  the 
cause  of  action,  they  will  not  be  permitted  to 
depart  therefrom  when  the  case  is  brought  up 
for  appellate  review.  As  to  the  law  which 
governs:  When  a  case  is  tried  by  both  parties 
upon  the  theory  that  the  law  of  the  forum  gov- 
erns, a  party  cannot,  on  appeal,  take  the  posi- 
tion that  the  laws  of  another  state  should  nave 
been  applied." 

In  Harris  t.  First  National  Bank,  21  OkL 
189,  95  Pac  781,  Mr.  Chief  JusUce  Eane^ 
speaking  for  this  court  said: 

"The  appellant  bases  his  right  to  retention  of 
the  property  on  his  absolute  ownership  of  it 
prior  to  the  execution  and  delivery  of  the  mort- 
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fage  to  the  bank,  and  when  that  claim  failed 
e  is  not  entitled  to  have  his  theory  of  verbal 
mortgage  considered  for  the  first  dme  in  the 
Supreme  Court" 

In  Ctaecotab  et  al.  v.  Hardrldge  et  al.,  SI 
Okl.  742,  123  Paa  846,  It  was  said: 

"The  case,  however,  seems  to  have  been  tried 
in  the  lower  court  upon  the  theory  that  the 
Greek  law  applied  to  the  entire  devolution,  and, 
if  BO,  the  parties  will  not  be  permitted  to  change 
front  in  this  court,  and  take  a  new  hold  on  an- 
other theory.  This  has  been  the  uniform  hold- 
ing of  this  court.  Harris  v.  First  National 
Bank  of  Bokcbito,  21  Okl.  189,  96  Pac.  781; 
Queen  Insurance  Co.  v.  Cotnejr  et  al.,  25  Okl. 
125,  105  Pac.  651;  Wattenbarger  v.  Hall,  26 
Okl.  815.  110  Pac.  911 ;  St.  Louis  &  S.  F.  R. 
Co.  V.  Key,  28  Okl.  769,  115  Pac.  875;  Perry 
Water.  Light  &  Ice  Co.  v.  City  of  Perry,  29 
OkL  693. 120  Pac.  582  [39  L.  R.  A.  (N.  S.)  72]." 

The  rule  seems  to  be  well  settled  that  a 
defendant,  as  In  the  instant  case,  will  not  be 
permitted  for  tbe  first  time  in  an  appellate 
court  to  invoke  the  protection  6t  a  federal 
statute.  Midland  Valley  Co.  v.  Lemoyne, 
104  Ark.  327,  148  S.  W.  654 ;  C,  R.  I.  &  G. 
Ry.  Co.  v.  Rogers  (Tex.  Civ.  App.)  150  S.  W. 
28L  See  Volume  1  Encya  U.  8.  Supreme 
Court  Reports,  pp.  620,  621.  Numerous  cases 
are  there  cited,  all  to  the  same  effect 

While  this  court  may  properly,  in  certain 
cases,  take  Judicial  cognizance  of  the  fact 
that  any  one  of  the  many  great  trunk  lines 
of  railway  extending  through  the  various 
states  is  engaged  in  interstate  commerce,  yet 
the  fact  is  equally  as  notorious  and  as  much 
the  subject  of  Judicial  notice  that  every  such 
railway  is  also  engaged  in  Intrastate  traffic; 
and  clearly  it  is  not  a  matter  of  such  gen- 
eral knowledge  as  to  dispense  with  proof  that 
any  specific  portion  of  the  equipment  or  any 
particular  employ^  of  such  railway  is  en- 
gaged in  interstate,  rather  than  intrastate, 
commerce  at  any  precise  time  or  place.  The 
only  evidence  in  this  case  as  to  the  character 
of  commerce  in  which  defendant  and  de- 
ceased were  engaged  is  that  the  engine 
wliich  was  being  watched  by,  and  exploded 
and  caused  the  death  of,  the  said  John  M. 
McBee  was  used  in  hauling  a  passenger  train 
between  points  in  this  state. 

While  state  as  well  as  federal  courts  are 
presumed  to  be  cognizant  of  the  Employers' 
Liability  Act,  and  to  recognise  that  such  law 
is  supreme  with  respect  to  the  responsibility 
ot  railroads  engaged  in  interstate  commerce 
to  their  employes  injured  or  killed  in  such 
commerce,  yet,  before  a  state  court  is  called 
upon  to  administer  the  federal  law  in  any 
case,  the  party  desiring  to  avail  liimseU  of 
any  right,  privilege,  or  Immunity  thereunder 
must,  by  appropriate  pleading,  or  by  evidence, 
bring  to  the  attention  of  tbe  court  the  fact 
that  bis  cause  ot  action  or  bis  defense  falls 
within  its  terms.  Obviously,  the  federal  Em- 
ployers' Liability  Act  supersedes  all  state 
laws  and  regulations  as  to  causes  of  action 
falling  wltliia  its  terms;    yet  in  an  action 


where,  as  in  the  instant  case,  neither  the 
pleadings  nor  the  evidence  bring  the  cause 
witliin  tbe  purview  of  that  act,  and  the  trial 
in  the  court  below  proceeded  upon  the  theory 
that  the  state  statute  governed,  this  court  is 
precluded  from  holding  that  tbe  federal  stat- 
ute should  have  controlled;  for,  necessarily, 
in  such  case  the  state  law  alone  could  be  ap- 
pUed. 

Defendant  complains  that  there  was  prej- 
udicial error  in  permitting  a  witness  to  de- 
scribe the  construction  of  the  Are  box  of  an 
engine  of  the  character  used  by  railroads 
generally;  he  having  stated  that  there  was 
a  similarity  in  tbe  construction  of  all  en- 
gines used  by  the  various  roads.  With  this 
contention  we  cannot  agree. 

It  is  further  urged  that  tbe  court  erred  in 
refusing  to  instruct  the  Jury,  as  requested  by 
defendant,  upon  the  subject  of  contributory 
negligence  and  assumption  of  risk.  An  ex- 
amination of  the  instructions  discloses  that 
the  propositions,  so  far  as  applicable  to  the 
instant  case,  were  substantially  covered  by 
the  instructions  given,  and  the  questions  were 
fairly  submitted  to  the  Jury. 

It  is  also  contended  that  the  instructions 
of  the  court  were  erroneous,  because  based 
upon  an  assumed  state  of  facts  contradictory 
to  the  evidence.  There  is  no  merit  in  tliis 
contention.  The  instructions  of  the  court 
fairly  and  fully  covered  the  allegations  of  the 
pleadings  substantiated  by  the  proof,  and  all 
the  propositions  of  law  applicable  to  the  is- 
sues presented  were  adequately  embraced  by 
the  charge^ 

It  is  also  urged  in  this  connection  that 
there  was  error  in  permitting  certain  hypo- 
thetical questions  propounded  to  an  expert 
witness  to  be  answered,  because  there  was 
not  contained  therein  a  full  summary  of  the 
testimony  Introduced.  It  has  been  held  by 
this  court  that  a  hypothetical  question  suf- 
ficiently comprehensive  to  cover  the  essential 
facts  testified  to  is  not  improper,  for  the 
reason  that  it  does  not  embrace  all  the  facts 
in  the  record.  C,  R.  I.  &  G.  Ry.  Co.  v.  Bent- 
ley,  not  yet  officially  reported,  143  Pac.  179. 

It  is  contended  also  that  the  damages 
awarded  were  excessive.  The  evidence  dis- 
closes the  fact  that  the  deceased  was  a  man 
24  years  of  age,  mentally  and  physically 
sound,  earning  $65  a  month.  There  is  noth- 
ing in  the  evidence  indicative  of  the  claim 
that  tbe  verdict  of  the  jury  was  inflnenced 
by  passion  or  prejudice,  and,  in  our  opinion, 
a  Judgment  in  the  sum  of  $15,000  in  a  case 
like  the  one  before  us  is  not  excessive. 

It  follows,  from  the  foregoing,  that  the 
Judgment  of  the  trial  court  should  be  affirm- 
ed ;  and  it  is  so  ordered. 

LOOFBOURROW  and  RIDDLE,  JJ.,  con- 
cur. KANE,  C.  J.,  and  TURNER,  J.,  absent 
and  not  participating. 
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LOVETT  T.  JETEB  et  al.    (No.  3846.) 
(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

(Byllabiu  by  the  Court.) 

1.  Indians  (|  18*)— Allotment— Descent. 

Upon  the  death,  on  August  27,  1907,  of  a 
one-sixteenth  blood  enrolled  member  of  the  Choc- 
taw Tribe  of  Indians,  without  having  had  issue, 
but  survived  by  both  of  her  parents,  and  by 
brothers  and  sisters,  her  homestead  and  surplus 
lands,  theretofore  allotted  to  her  in  what  is  now 
Choctaw  county,  Okl.,  passed,  with  fee-simple 
title  and  as  if  by  inheritance,  to  her  parent 
or  parents  of  the  same  tribal  blood,  and  her 
brotiiers  and  sisters  took  no  interest  in  the  same, 
onder  sections  2522  and  2531  of  Mansfield's  Di- 
gest of  the  Statutes  of  Arkansas  then  in  force 
U>  the  Indian  Territory. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  S  49;   Dec.  Dig.  {  la*] 

2.  Appeal  and  E^bob  (I  lieo*)— Gbotjnd  fob 
Re VEBSAL— Cancellation  of  Deed. 

A  judgment  canceling  a  petitioner's  deeds  to 
lands  and  predicated  upon  the  erroneous  as- 
sumption that  he  had  some  right,  title,  or  inter- 
est in  or  to  such  lands,  in  which  be  never  bad 
any,  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4531-4539;  Dea  Dig.  § 
1169.'] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Clioctaw  County; 
A.   H.  Ferguson,   Judge. 

Action  by  W.  W.  Jeter  and  others  against 
George  A.  Lovett  to  cancel  deeds.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

J.  L.  Dickson  and  Cocke  &  Willis,  all  of 
Hugo,  for  plaintiff  in  error.  A.  M.  Works,  of 
Hugo,  for  defendants  in  error. 

THACKBR,  0.  Plaintiff  In  error  will  be 
designated  as  "defendant"  and  defendants 
In  error  as  "plaintiffs,"  In  accord  with  tbelr 
respective  titles  In  the  trial  court. 

The  defendant's  wife,  Mrs.  Gertrude  Lov- 
ett, a  one-sixteenth  blood  Choctaw  Indian 
duly  enrolled  as  a  member  of  that  tribe  and 
free  from  restrictions  upon  her  right  to  con- 
vey her  surplus  lands  by  virtue  of  an  order 
of  the  Secretary  of  the  Interior,  died,  without 
having  had  Issue,  on  August  27,  1907,  seised 
and  possessed  of  the  following  described 
homestead  and  surplus  lands  allotted  to  her 
in  what  is  now  Choctaw  couilty,  OkL,  to  wit: 
S.  ^  of  S.  W.  ^.  and  N.  W.  ^  of  section  3, 
S.  E.  14  of  N.  R  %  of  N.  E.  %  of  section  4, 
township  6  S.,  range  16  E.,  and  W.  %  of  S. 
W.  ^  of  section  3,  township  8  S.,  range  19  E. 
(less  five  acres  cut  off  by  Red  river).  Mrs. 
Lovett  left,  surviving  her,  her  father  and 
mother,  J.  B.  and  Sarah  Jeter  (one  of  the 
plaintiffs),  and  a  minor,  without  guardian, 
J.  T.  Jeter,  Hattle  Larecy,  and  Mary  Jeter, 
who,  on  September  17,  1907,  Joined  In  a  war- 
ranty deed  purporting  to  convey  this  land 
to  the  defendant  In  consideration  of  $0 
paid  each  such  maker  and  apparently  to  give 
effect  to  the  wishes  of  Mrs.  Lovett.  On  April 
11,  1908,  the  plaintiffs,  having  married,  and 


statehood  having  come  In  the  meantime,  made 
another  deed  of  the  same  lands  to  the  de- 
fendant without  any  new  consideration  there- 
for; and  on  July  28,  1908,  all  the  makers 
of  the  first  said  deed  united  in  still  another 
deed  of  the  same  lands  upon  the  original  con- 
sideration; the  later  deeds  having  been  in- 
tended to  confirm  and  make  more  certainly 
effective  the  first  one.  The  plaintiff  W.  W. 
Jeter  was  between  the  ages  of  18  and  21 
when  each  of  these  three  deeds  were  execut- 
ed, and  was  a  single  man  when  he  executed 
the  first  one,  but  was  a  married  man  and 
Joined  by  his  wife,  his  coplaintlff  here,  when 
he  made  the  other  two  deeds.  The  petition 
admits  that  the  plaintiff  Moina  Jeter  has 
never  owned  any  interest  in  these  lands. 

This  action  was  brought  to  cancel  the 
plaintiffs'  said  deeds  and  to  establish  a  fee- 
simple  title  in  and  to  an  undivided  one- 
fourth  of  said  lands  in  the  plaintiff  W.  W. 
Jeter,  upon  the  erroneous  assumption  that 
at  the  death  of  Mrs.  Lovett  the  fee-simple 
title  to  all  these  lands  passed  to  her  four 
brothers  and  sisters  subject  only  to  a  life 
estate  in  her  father  and  mother,  and  upon 
the  further  assumption  that,  notwithstanding 
the  fact  that  the  plaintiff  W.  W.  Jeter  was 
married  when  the  last  two  deeds  were  ex- 
ecuted and  the  Indian  Territory  had  been 
admitted  to  statehood,  he  was  Incapable  by 
reason  of  his  minority  and  the  federal  laws 
in  tills  regard  to  so  make  such  deeds.  The 
plaintiffs  brought  Into  court  and  offered  to 
return  the  said  $5  received  as  consideration 
for  the  deeds.  Judgment  was  for  plaintiff 
in  the  trial  court 

[1,2]  In  the  case  of  Shnlthls  y.  Mc- 
Dougal  et  al  and  Merryhlll  v.  Shulthla  et 
al.,  170  Fed.  529,  96  C.  0.  A.  615,  it  is  held 
that,  under  subdivision  2  of  section  2522  and 
section  2531  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas  in  force  In  the  Indian 
Territory  prior  to  statehood,  and  at  the 
time  In  question,  upon  the  death  of  the  allot- 
tee, such  property  passes  in  such  cases,  as  if 
by  inheritance,  to  the  father  or  mother  or 
both,  being  blood  members  of  the  tribe,  and 
that  the  collateral  kin  take  no  interest  in 
the  same.  Also,  see  Pigeon  et  al.  v.  Buck 
et  al.,  38  Okl  101,  131  Pac.  1083,  and  cases 
therein  dted. 

It  thus  appears  that  neither  of  the  plain- 
tiffs ever  had  any  right,  title,  or  Interest  In 
or  to  any  of  these  lands,  which  their  deeds 
could  in  any  way  affect;  and,  the  Judgment 
in  their  favor  being  predicated  and  depend- 
ent upon  the  finding  that  the  plaintiff  W.  W. 
Jeter  had  such  Interest,  this  case  should  be 
reversed. 

This  view  renders  it  unnecessary  to  ex- 
amine the  proposition  in  respect  to  W.  W. 
Jeter's  assumed  incapacity  to  convey  upon 
which  the  Judgment  of  the  trial  court  was  in 
part  predicated. 

PER  CURIAM.    Adopted  in  whole. 
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PALMER  T.  GALLOWAY.  Mayor,  et  aL 
(No.  3731.) 
(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

(Syllahut  ty  the  Court.) 

Appeal  and  Error  (S  773*)— BRiEi^FAitUKK 

TO  F11.E— Dismissal. 

Where  plaintiff  in  error  fails  and  neglects 
to  file  brief,  as  required  by  rule  7  of  this  court 
(95  Pac.  vi),  the  appeal  will  be  dismissed  for 
want  of  prosecution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dl«.  {i  8104,  3108-3110;  Dec 
Dig.  i  773.»] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Custer  County; 
Jauies  R.  Xolbert,  Judge. 

Action  by  Robert  Palmer  against  C.  A. 
Galloway,  Mayor  of  the  City  of  Weather- 
ford,  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Dismissed. 

T.  W.  Jones,  Jr.,  of  Weatherford,  for  plain- 
tiff In  error.  G.  W,  Cornell,  of  Weatherford, 
for  defendants  in  error. 

SHARP,  C.  The  petition  in  error  and  case- 
made  were  filed  in  this  court  on  Marcb  26, 
1912,  and  the  cause  regularly  submitted  July 
14,  1914.  The  plaintiff  in  error  has  failed  to 
file  and  serve  brief,  as  required  by  rule  7  of 
this  court  (95  Pac.  vi),  and  the  appeal  should 
therefore  be  dismissed.  Douglas  v.  Clayton 
Townsite  Co.,  29  Okl.  9,  115  Pac  1016; 
Turner  Hdw.  Co.  v.  John  Deere  Plow  Ca,  89 
OkL  633,  136  Pac.  417. 

PER  CURIAM.    Adopted  in  whole. 


(44  Okl.  ES2) 

CAULK  V.  CARLSON. 

(Supreme  Court  of  Oklahoma. 


(No.  3924.) 
Dec.  22,  1914.) 


(Byllabut  fiy  the  Court.) 

1.  EviDENCK  (5  601*)— Finding — Value. 

Evidence  by  a  witness  that  a  span  of  horses 
is  worth  "in  the  neighborhood  of  $300,"  and  of  the 
owner  that  he  would  not  sell  them  at  all,  and 
would  not  take,  if  he  had  to  sell  them,  less  than 
$375  or  $400,  is  not  sufficient  to  support  a  find- 
ing that  the  actual  value  is  $400,  and  when 
coupled  with  other  errors  will  require  a  reversal 
(Kd.  Note. — For  other  cases,  see  EJvldence. 
CentDig.  JS|  2425.  2456-2459 ;  DecDig.  {  601.*) 

2.  Patment   (|§  73,  77*)— Proof— Possession 
OF  Note — Instructions. 

Possession  of  a  promissory  note,  after  ma- 
turity, is  ordinarily  prima  facie  evidence  of  pay- 
ment ;  but  a  naked  statement  to  this  effect  in  an 
instruction  to  a  jury  is  not  a  sufficient  charge, 
where  the  main  controversy  regards  the  manner 
of  obtaining  possession,  that  is,  whether  frauda- 
lent  or  not. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  »  220,  222-225,  232-238,  249;  Dee. 
Dig.  iS  73,  77.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Caddo  County; 
C.  Ross  Hume,  Judga 

Action  by  H.  F.  Caulk  against  E.  W.  Carl- 
son.   Judgment  for  defendant,  and  plaintiff 


brings  error.     Reversed,  and  new  trial  or- 
dered. 

A.  J.  Morris,  of  Anadarko,  for  plaintiff  in 
error.  H.  W.  Morgan,  of  Anadarko,  for  de- 
fendant in  error. 

BREWER,  C.  The  plaintiff  in  error,  Caulk, 
brought  this  suit  in  replevin  for  possession  of 
a  span  of  horses,  alleging  a  special  owner- 
ship in  the  property  and  a  right  to  posses- 
sion thereof  because  of  the  terms  of  a  chat- 
tel mortgage  describing  the  property,  and 
which  was  given  to  secure  the  payment  of 
a  promissory  note  for  $162.50,  which  It  was 
alleged  had  not  been  paid  when  due,  the 
same  being  a  breach  of  the  conditions  of  the 
mortgage.  Several  amendments  were  made 
to  both  the  petition  and  the  answer,  which 
it  is  not  necessary  to  particularize.  The 
plaintiff  alleged  that  the  note  underlying  the 
mortgage  had  been  lost  by  him  and  could  not 
be  found  after  diligent  efforts  so  to  do.  The 
defense  was  that  of  payment.  At  a  trial  had, 
by  agreement,  before  a  jury  of  five  men,  four 
of  the  Jurors  signed  and  returned  a  verdict 
in  favor  of  the  defendant  in  the  sum  of  $400 
as  the  value  of  the  team  and  $100  damages. 
An  original  motion  and  later  a  supplemental 
motion  for  a  new  trial  were  filed,  setting  up 
many  grounds,  including  that  of  newly  dis- 
covered evidence.  These  motions  were  later 
overruled  by  the  court  and  exceptions  al- 
lowed, from  whicb  the  plaintiff  appeals  by 
case  made  properly  certified. 

[1]  From  tbe  brief  statement  made  above 
it  would  appear  that  but  slight  difficulty 
would  be  encountered  in  reviewing  this  case ; 
but  because  of  the  numerous  amended  plead- 
ings filed,  and  the  wide  and  peculiar  range 
the  evidence  took,  we  have  found  consider- 
able difficulty  In  following  the  proceedings 
below,  which  resulted  as  we  have  stated; 
and,  without  going  into  the  very  numerous 
points  urged  for  a  reversal  in  detail,  a  study 
of  the  case  has  convinced  us  that  it  ought  to 
be  reversed  for  the  following  reasons:  First. 
The  evidence  does  not  sufficiently  support  the 
amount  awarded  as  the  value  of  the  horses. 
The  defendant  undertakes  to  show  that  it  is 
sufficient,  but  we  cannot  agree  with  the  view 
taken.  The  only  evidence  he  relies  on  in 
the  brief  is  the  testimony  of  a  witness,  who 
answers,  "A.  They  were  worth  something  In 
the  neighborhood  of  $300,"  coupled  with  the 
answer  of  the  defendant  himself,  who  an- 
swered thus:  "A.  I  would  not  seU  it  for  no 
money.  If  I  had  to  sell  them,  if  I  was 
bound  to  sell  them,  I  would  take  no  less 
than  $400  or  $375."  On  this  testimony  alone 
the  defendant  was  awarded  judgment  for 
$400  as  the  actual  value  of  the  two  horses. 
While  great  latitude  is  allowed  in  placing 
value  on  this  class  of  property,  and  it  has 
been  often  held  that  an  intelligent,  well-in- 
formed farmer  may  give  his  opinion  as  to 
the  value  of  animals  of  Uils  character,  in  the 
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commnnlty,  wltbont  a  strict  qualification  as 
an  expert  on  values,  yet,  when  °yon  read  the 
evidence  above  set  forth,  It  appears  the  only 
real  testimony  as  to  value  Is  that  the  horses 
were  worth  "In  the  neighborhood  ot  $300." 
The  defendant.  It  la  true,  says  he  "would  not 
take  less  than  $400  or  $375,"  but  this  is  a 
very  different  thing  from  saying  that  they 
were  actually  worth  that  sum  of  money.  He 
nowhere  says  what  their  value  was.  If  this 
was  all  the  trouble  presented  In  the  case,  we 
might  attempt  to  adjust  the  matter  by  a  re- 
mittitur, but  It  is  not  The  defense  of  pay- 
ment as  shown  by  the  record  was  weak,  and 
the  instruction  on  this  phase  of  the  case  was 
misleading,  because  of  the  peculiar  situation 
developed  by  the  evidence.  To  make  what 
we  mean  clear,  we  will  state  what  the  de- 
fense of  payment  was  predicated  upon.  At 
the  time  the  note  in  suit  was  executed,  the> 
defendant  had  certain  dealings  with  one 
Meeks,  by  which  he  bought  from  Meeks  his 
claim  on  a  quarter  section  of  school  land  for 
the  consideration  of  $550,  of  which  he  paid 
one-half  in  cash  and  executed  his  note,  with 
some  kind  of  a  lien,  for  $275,  the  balance  du^ 
on  the  land.  At  the  same  time  the  defendant 
bought  the  horses  In  question  from  Meeks  for 
a  consideration  of  $325,  paying  one-half  cash 
and  giving  his  note  for  the  balance,  secured 
by  a  chattel  mortgage  on  the  horses.  This  is 
the  note  and  mortgage  involved  here.  This 
last  note  was  sold  by  Meeks  to  the  plaintiff, 
and  transferred  by  written  indorsement,  Im- 
mediately after  its  execution.  It  was  to  run 
for  one  year.  The  defendant  knew  that 
plaintiff  bad  acquired  the  ownership  of  the 
note. 

As  we  understand  defendant's  evidence, 
he  claims  that,  after  be  bought  the  school 
land  from  Meeks,  a  question  arose  about  a 
string  of  fence  on  it,  which  he  had  beard  was 
being  claimed  by  the  plaintiff.  So  the  de- 
fendant claims  that  be  complained  to  Meeks 
about  this  fact  of  the  fence,  knd  that  to 
make  it  right  with  him,  Meeks  surrendered 
the  note  for  $275,  representing  one-half  of  the 
original  purchase  price  of  the  land,  and  also 
agreed  to  surrender  and  cancel  the  note  for 
$162.50,  which  had  been  assigned  to  the 
plaintiff,  and  that  Meeks  had  surrendered 
the  larger  note  about  February  6,  1910,  and 
that  later,  about  March  8tb  or  Otb,  a  week 
or  two  before  this  suit  was  brought,  Meeks 
brought  the  note  involved  here  over  to  de- 
fendant, and  delivered  it  to  him,  and  that  In 
that  way  he  had  paid  it,  although  be  does 
not  deny  that  he  knew  that  the  plaintiff  was 
claiming  to  be  the  owner  of  the  note.  In 
other  words,  defendant's  contention  amounts 
to  this:  That  the  man  Meeks  had  compro- 
mised the  feqce  matter  vrlth  him  by  turning 
over  the  two  notes  as  fully  satisfied,  in  set- 
tlement of  the  fence  dispute,  the  two  notes 
amounting,  with  interest,  to  at  least  $450. 
As  we  understand  it,  the  undisputed  evidence 
shows  that  this  piece  of  fence,  made  the 
BMia  for  tbe  claim  of  settlement,  was  worth 


between  $20  or  $30.  It  Is  further  shown  that 
the  plaintiff  made  no  claim  to  tbe  fence,  bad 
never  attempted  to  take  it  from  the  defend- 
ant, and  that  tbe  defendant  still  bad  and 
was  using  it  at  tbe  time  of  trial.  As  we  un- 
derstand the  evidence,  which  we  have  ex- 
amined with  some  care,  this  substantially 
states  the  basis  of  the  claim  of  payment 
But  the  thing  that  caused  the  trouble  in  the 
case  was  the  fact  that  when  the  defendant 
went  on  the  witness  stand,  he  had  in  his  pos- 
session the  note  in  controversy,  and  whlcU 
the  plaintiff  alleged  in  his  pleading  had  be- 
come lost  When  the  note  was  produced  by 
the  defendant  the  issue  then  became  very 
sharply  defined  on  the  question  of  how  be 
came  in  possession  of  it  It  may  be  here 
mentioned,  and  there  appears  to  be  no  con- 
troversy over  it  that  Meeks  did  surrender  to 
the  defendant  tbe  $275  note,  and  tbe  defend- 
ant had  it  in  bis  possession;  but  that  the 
surrender  was  made  at  the  time  the  obliga- 
tion was  renewed  by  the  giving  of  a  new  note 
and  lien.  The  plaintiff  and  Meeks  botb  tes- 
tified that  after  the  note  Involved  here  was 
due,  and  on  March  15,  1911,  they  went  to 
the  home  of  the  defendant  for  tbe  purpose  of 
allowing  him  to  renew  it  by  giving  a  new 
note  (nd  mortgage.  Tbe  plaintiff  says  that 
he  took  defendant's  note  with  him,  and  had 
it  there  In  defendant's  home,  with  other  pa- 
pers, in  discussing  the  giving  of  new  papers 
by  which  the  time  of  payment  would  be  ex- 
tended; that  the  defendant  declined  to  give 
new  papers,  although  making  no  claim  tiiat 
be  had  paid  the  note  at  the  time,  explaining 
privately  that  his  wife  was  opposed  to  his 
signing  the  papers,  but  that  he  would  come 
into  town  in  a  few  days  and  fix  them  np. 
Tbe  plaintiff  and  Meeks  left  defendant's 
home,  without  a  renewal,  and  as  soon  as 
plaintiff  got  back  to  bis  own  home  be  dis- 
covered that  be  had  lost  the  note  which  he 
bad  gone  to  defendant's  to  have  renewed; 
so  tbe  plaintiff  went  back  to  tbe  defendant's 
house  that  same  day,  and  told  defendant  that 
he  had  left  the  note,  his  bank  book,  and  some 
other  papers  on  defendant's  center  table,  and 
asked  him  if  he  had  found  them,  which  de- 
fendant denied;  that  defendant  made  no 
claim  that  he  bad  tbe  note,  or  had  paid  it 
off,  or  In  any  way  became  in  possession  of  It 
Both  plaintiff  and  Meeks  testified  that  plain- 
tiff had  the  note  with  him  at  defendant's 
home  on  that  visit  March  15,  1911.  Tbe  de- 
fendant claims  that  on  March  7th  or  8th,  just 
before  plaintiff's  visit  Meeks  had  delivered 
the  note  to  him  out  in  the  woods,  where  he 
and  his  son  were  at  work,  in  compliance  with 
a  previous  promise  to  do  so,  made  when  he 
delivered  the  land  note;  that  he  had  the 
note  in  his  possession  when  plaintiff  and 
Meeks  were  In  his  home,  to  get  him  to  exe- 
cute new  papers.  And  be  claimed  that  tbe 
note  had  been  paid,  as  hereinbefore  stated, 
in  settling  the  fence  dispute. 

[2]  The  court  Instructed  tbe  Jury,  in  sab- 
stance,  that  if  they  believed  from  the  wl- 
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dence  that  tbe  defendant  was  In  poaaesslon 
and  control  of  the  note  before  the  commence- 
ment of  the  action,  snob  possession  was  pre- 
aamptlve  evidence  of  ownership,  and  that  un- 
less ^tbey  found  from  the  evidence  that  the 
plalntltC  owned  the  note,  the  presumption 
woald  be  that  It  really  belonged  to  the  de- 
fendant This  Instruction,  as  an  abstract 
proposition,  and  In  ao  far  as  it  states  any 
rule  of  law  at  all,  la  perhaps  correct;  but 
It  was  wholly  insufflclent  under  the  peculiar 
situation  presmted,  and  we  have  no  doubt 
that  the  Jury  were  misled  into  attaching 
undue  Importance  to  the  fact  that  defendant 
had  the  note  in  his  possession.  The  crux  of 
the  matter  was  as  to  how  he  came  into  pos- 
session of  the  note,  coupled  with  the  facts 
in  evidence  as  regards  Its  payment.  If  plaln- 
tifTs  evidence  was  true  that  he  had  the  note 
with  blm  at  defendant's  home  and  left  it  in- 
advertently with  other  papers  on  the  table, 
and  plaintiff  found  it  there,  his  possession 
would  be  fraudulent  and  amount  to  nothing; 
and  If  defendant  even  came  Into  possession 
of  the  note  In  the  manner  In  which  he  claims, 
the  fact  of  whether  or  not  be  had  paid  It, 
and  was  entitled  to  have  so  received  it, 
would  depend  upon  the  evidence  be  ofFered 
relative  to  its  payment  This  point  was 
the  controlling  one  in  the  case,  and  was 
doubtless  tbe  deciding  one  with  the  Jury,  and, 
being  such,  the  law  applicable  to  these  facta 
should  Iiave  been  much  more  clearly  stated 
to  them.  It  is  true  that  possession  by  the 
maker  of  a  promissory  note,  of  itself  and 
standing  alone,  is  prima  fttde  evidence  of 
payment.  30  Cyc.  1268,  note  (d),  and  cases 
dted.  But  this  case  did  not  rest  upon  tbe 
naked  question  of  possession,  but  upon  evi- 
dence from  both  sides,  not  disputing  the 
possession,  but  explaining  how  it  came  about 
We  are  satisfied,  that  for  want  of  adequate 
iDstructl<Mi  as  to  the  law  applicable  to  the 
peculiar  situation  presented,  the  jury  at- 
tached far  more  importance  to  the  possession 
of  this  note  than  it  would  liave  done  under 
proper  instructlona 

As  this  case  must  be  tried  again,  we  shall 
refrain  from  commenting  In  detail  upon  the 
evidence  presented. 

Third.  There  is  another  point  raised  in  the 
motion  for  a  new  trial,  which  of  itself  per- 
haps insufficient  to  require  a  reversal,  would, 
under  the  peculiar  dr-^umstances  of  the  case, 
in  our  judgment,  have  Justified  the  granting 
of  a  new  trial.  PlaintilT  claimed  that  be 
was  utterly  without  any  information  of  de- 
fendant's possession  of  tbe  note,  until  it  was 
produced  in  the  trial,  under  a  plea  of  pay- 
ment, and  that,  therefore,  he  had  not  antici- 
pated, and  was  not  called  upon  to  anticipate, 
that  he  would  have  to  meet  this  issue,  so  be 
set  up  In  bis  motion  for  a  new  trial  the  fact 
that  his  sister  kept  in  her  possession  his 
notes  and  papers,  and  that  she  would  testify, 
if  granted  a  new  trial,  that  she  had  Iiad  in 
her  possession  for  plaintiff  the  note  in  ques- 


tion, since  it  was  transferred  to  him,  and 
that  she  delivered  it  to  the  plaintifF  on 
March  ISth,  when  he  went  down  with  Meeks 
to  the  defendant's  to  liave  it  renewed.  U 
this  was  true,  and  it  is  supported  by  her 
aifidavlt,  it  could  not  be  true  that  defendant 
obtained  tbe  possession  of  the  note,  as  be 
claimed,  seven  or  eight  days  before  plain- 
tiff was  at  his  house,  seeking  to  have  it  re- 
newed; and  this  evidence,  coming  from  a 
witness  with  less  interest  presumably,  than 
had  the  other  parties  who  testified,  of  itself 
would  probably  have  changed  the  result,  and, 
taken  together  with  a  fuller  and  better  in- 
struction of  the  law  applicable,  it  seems  more 
certain  that  it  would  have  changed  tbe  result 
so  It  is  clear  to  us  the  ends  of  Justice  require 
a  retrial  of  the  whole  controversy;  and  we 
conclude,  for  the  reasons  given,  that  the 
case  should  be  reversed  and  a  new  trial  w- 
dered. 

FEB  CUBIAM.    Adopted  in  whola 

(48  OU.  14) 

DB.  KOCH  VEGETABLE  TEA  CO.  T.  DA- 
VIS  et  aL    (No.  3596.) 

(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 
(ByUabiu  by  the  Court.) 

1.  AFPEAL   and  EBROB  (I  351*)— PBOCEEDIIiaS 

IN  Ebrob—Gommcncbmknt— Statute. 

Section  4659,  Rev.  Laws  1910,  is  applica- 
ble, by  analogy,  to  the  commencement  of  pro- 
ceedings in  error  in  this  court. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  1815-1919;  Dec.  Dig.  i 
351.*] 

2.  Appeal  and  Ebbob  (|  351*)— Pboceedings 
IN  Ebeob— "Commenced"— What  CoNsn- 
tdtes— Adding  New  Pabtt. 

Where  two  or  more  parties  are  necessary 
as  defendants  in  error  in  this  court  and  the 
petition  in  error  with  case-made  has  been  Sled 
within  tbe  time  allowed  by  law,  and  legal  serv- 
ice of  summons  bad  withjn  such  time  on  one  of 
tbe  necessary  defendants  in  error,  the  proceed- 
ing in  error  has  been  "commenced"  as  to  all 
tbe  defendants  in  error,  in  bo  far  as  tbe  limita- 
tion on  tbe  commencement  of  proceedings  in 
error  is  concerned,  in  cases  where  tbe  necessary 
defendants  in  error  are  all  "joint  contraoton  or 
othetioUe  united  in  intereMt." 

(a)  In  such  a  case  a  necessary  party  defend- 
ant may  be  summoned  into  this  court,  even 
though  60  days  have  elapaaed  after  tbe  time  al- 
lowed by  law  for  filing  petitions  in  error  in  this 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1915-1919;  Dec.  Dig.  | 
351.* 

For  other  definitions,  see  Words  and  Phrases, 
Vint  and  Second  Series,  Commencement  of  Ac- 
tion.] 

Commissioners'  Opinion,  Division  Na  2. 
Error  from  District  Court,  Major  County; 
W.  L.  Moore,  Judge. 

Action  by  the  Dr.  Koch  Vegetable  Tea  Com- 
pany, a  corporation,  against  William  Davis 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Former  opinion  with- 


*ror  othar  cases  •••  same  topic  and  saettoa  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Soriw  «  Bop'r  Indosw 
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drawn,  petition  for  rehearing  granted,  and 
motion  to  dismiss  OTermled. 

Carlisle  &  Edwards,  of  Oklahoma  City,  tor 
plaintiff  in  error.  A.  Falrchlld,  of  Enter- 
prise.  Or.,  and  B.  N.  McConnell,  ot  San  Fran- 
cisco, Cal.,  tor  defendants  in  error. 

BBEWEB,  C.  A  Joint  Judgment  was  enter- 
ed In  this  case  against  William  Davis  and 
William  lams,  on  a  written  obligation,  Sep- 
tember 26,  1911.  On  February  13,  1912,  a 
petition  in  error  was  filed  in  this  court,  nam- 
ing both  Davis  and  lams  as  defendants  in 
error.  Defendant  lams  waived  service  of 
summons  in  this  court,  and  entered  his  ap- 
pearance. Defendant  Davis  has  never  been 
brought  into  this  court  by  summons,  appear- 
ance, or  otherwise.  On  November  6,  1913, 
defendant  in  error,  lams,  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  Davis, 
one  of  the  Judgment  debtors,  bad  not  been 
brought  Into  this  court.  On  November  11, 
1913,  plaintiff  in  error  filed  a  motion,  asking 
to  withdraw  the  case-made  and  have  same 
corrected  by  striliing  the  name  of  Davis 
from  the  Judgment,  becaose  no  Judgment  had 
been  taken  against  him,  and  the  Insertion  of 
his  name  In  the  Judgment  entry  was  a  mere 
clerical  error.  Leave  to  withdraw  and  cor- 
rect, under  the  supervision  of  the  trial  court, 
was  allowed  on  November  25,  1913.  The  mat- 
ter was  beard  by  the  trial  Judge  December 
18,  1913,  and  he  refused  to  allow  and  certify 
the  proposed  correction.  On  December  30, 
1913,  the  plaintiff  in  error  filed  a  motion, 
reciting  the  above  motion  to  withdraw  case- 
made,  the  order  allowing  same,  and  the  re- 
fusal of  the  trial  Judge  to  allow  and  certify 
the  corrections  requested,  together  with  aver- 
ments that  Davis  was  net  served  with  pro- 
cess and  had  not  appeared  in  the  proceedings 
below,  and  that  the  attorneys  who  filed  plead- 
ings for  Davis  were  without  authority  so  to 
do,  eta,  and  prayed; 

"That  this  court,  or  some  Judge  thereof,  hear 
and  settle  the  facts  in  dispute  and  to  make  an 
order  correcting  and  amending  said  case-made 
by  including  a  copy  of  the  summons  •  •  • 
and  the  statements  contained  in  the  affidavit  of 
the  clerk,  etc.,  *  *  *  including  •  •  •  the 
statement  of  the  firm  of  Fairchild  and  Brady 
made  in  open  court  as  set  forth  in  the  affidavit 
of  F.  W.  Madison  and  V.  M.  Lord,  filed  herein, 
and  by  Btriking  out  the  name  of  Wm.  Davis 
from  the  journal  entry  of  final  judgment,"  etc; 

On  January  6,  1914,  the  following  order 
appears  to  have  been  made  in  this  court: 

"And  now  on  this  day  it  is  ordered  by  the 
court  that  the  motion  of  plaintiff  in  error  here- 
in to  correct  case-made  be,  and  the  same  is 
hereby,  sustained." 

Within  15  days  thereafter  the  defendants  in 
error  filed  a  motion  for  a  rehearing  on  the 
order  above  set  out,  and  that  It  be  set  aside, 
and  renewing  the  motion  theretofore  made 
u>  dismiss  the  appeal  for  want  of  necessary 
parties.  This  motion  was  pending,  nndlspos- 
ed  of,  and  was  not  called  to  our  attention, 
and  the  case  was  written  on  its  merits,  un- 
der the  Bai)po8ltion  that  the  motion  to  dis- 


miss had  been  finally  passed  on  and  was  no 
longer  a  question  in  the  case.  The  condition 
of  the  record,  and  of  this  important  and  un- 
disposed of  motion.  Is  strennoosly  urged  npon 
us  on  motion  for  rehearing,  and  it  is  again 
insisted  that  the  appeal  should  be  dismissed. 

[1,  2]  (1)  We  have  examined  the  multitude 
of  modons  and  counter  motions  in  this  case, 
only  a  part  of  them  bring  specially  mention- 
ed above,  and  feel  certain  that  the  order  here- 
in above  recited,  which  had  the  effect  of 
amending  and  correcting  the  case-made  in 
this  court  in  many  particulars,  and  especial- 
ly by  striking  out  of  the  Judgment  a  Joint 
Judgment  debtor,  on  ex  parte  afiidavlts,  was 
Inadvertently  made,  nnder  a  misapprehension 
of  the  facts.  The  order  having  been  errone- 
ously made  on  the  facts  shown  by  the  record, 
it  is  not  necessary  to  consider  or  discuss  the 
enlarged  powers  conferred  on  the  appellate 
courts  by  new  sections  inserted  in  the  Harris- 
Day  Code  (6245-5247,  and  especially  6249. 
Bev.  St  1910).  The  important  thing  accom- 
plished by  the  order  was  to  strike  Davis  from 
the  Judgment  The  defendant  Davis  was  not 
served  with  process,  it  is  true,  but  if  the  rec- 
ord of  the  proceeding  show  any  one  thing  be- 
yond question.  It  Is  that  Davis  appeared  in 
the  case.  By  attorney  he  filed  his  motion  to 
require  the  plaintiff  to  separately  state  and 
number  its  causes  of  action.  The  Journal  en- 
try shows  he  appeared  by  attorney  and  argu- 
ed this  motion,  and  when  it  was  overruled 
was  allowed  an  exception  and,  on  request, 
10  days  to  farther  plead.  At  the  trial  the 
record  recites:  "Defendant  Davis  appeared 
by  his  attorney,  but  was  wholly  in  default 
having  filed  no  answer."  The  Journal  entry 
of  Judgment  recites:  "The  court  finds  that 
the  plaintiff  Is  entitled  to  Judgment  against 
•  •  •  Wm.  Davis  and  Wm.  lams,"  etc 
The  Journal  entry  is  O.  K.'d  by  A.  Fairchild, 
attorney  for  Wm.  Davis.  The  service  of  case- 
made  was  accepted  by  Wm.  Davis,  by  his 
attorney.  Likewise  was  an  agreement  as  to 
amendments.  The  appeal  bond  ran  in  the 
name  of  both  Davis  and  lams.  The  petition 
in  error  filed  in  this  court,  long  after  the 
trial,  brought  Davis  in  as  a  defendant  in  er- 
ror. Plaintiff  in  error's  brief  in  this  case, 
before  it  reached  the  motion  stage,  pointed 
out  the  default  Judgment  agrainst  Davis,  and 
argues  error,  because  the  Judgment  was  for 
only  $38.55,  while  as  principal  debtor  in  the 
written  contract  it  clearly  should  have  been 
for  more.  So  the  defendant  Davis  was  in 
this  case  in  the  proceedings  below,  and  in  the 
Judgment  entered,  if  a  record  in  this  court 
amounts  to  anything.  It  follows  that  he  is  a 
necessary  party,  and  ought  to  have  been 
brought  into  this  appeal.  The  order  striking 
Wm.  Davis  from  the  case-made  should  be 
set  aside. 

(2)  With  Davis  in  the  record,  it  Is  appar- 
ent that  he  Is  a  necessary  party.  Any  Judg- 
ment this  court  may  render  will  affect  him 
and  his  codefendant  lams  alike.  This  being 
true,  this  c»urt  cannot  proceed  to  final  Juds- 
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ment  without  his  having  been  properly 
brought  Into  this  court  by  process,  actual  or 
constructive,  or  by  waiver.  At  this  point  we 
are  met  with  the  contention  that  it  is  now 
too  late  to  summon  Davis  Into  this  court; 
the  contention  being  that,  as  the  time  for 
filing  the  proceeding  In  error  and  the  60  days 
thereafter  allowed,  under  certain  circum- 
stances, for  service  of  summons,  having  pass- 
ed, it  is  now  too  late.  This  requires  a  some- 
what detailed  consideration  of  some  of  our 
former  opinions.  The  whole  question  turns 
on  the  one  inquiry:  Is  the  proceeding  in  er- 
ror, as  against  Davis,  barred  by  the  provision 
of  the  statute,  limiting  the  time  within  which 
proceedings  may  be  commenced  in  this  court 
to  six  months  after  the  final  order  appealed 
from?  Chapter  18,  Sesa.  Laws  1910-11, 
page  35. 

This  brings  up  the  question.  What  consti- 
tutes the  commencement  of  a  proceeding  in 
error  In  this  court,  in  so  far  as  the  limitation 
of  such  proceedings  is  concerned? 

In  School  Dlst.  39  v.  Fisher,  23  Okl.  9,  99 
Pac.  646,  It  Is  held  that  the  general  statutes 
regulating  the  commencement  of  ordinary  ac- 
tions, as  affected  by  the  statute  of  limitations, 
apply  In  this  court  to  proceedings  In  error 
by  analogy.  The  statute  (section  4218,  Wil- 
son Rev.  Stat.  1903  [section  5552,  Comp.  Laws 
1909;  section  4659,  Rev.  Laws  1910])  Is  as 
follows : 

"An  action  shall  be  deemed  commenced,  within 
the  meaning  of  this  article,  as  to  each  defend- 
ant, at  the  date  of  the  summons  which  is  served 
on  him,  or  on  a  codefendant,  who  is  a  joint 
contractor  or  otherwise  united  in  interest  with 
him.  Where  service  by  publication  is  proper, 
the  action  shall  be  deemed  commenced  at  the 
date  of  the  first  publication.  An  attempt  to 
commence  an  action  shall  be  deemed  equivalent 
to  the  commencement  thereof,  within  the  mean- 
ing of  this  article,  when  the  party  faithfully, 
properly  and  diligently  endeavors  to  procure  a 
service;  bat  such  attempt  must  t>e  followed  by 
the  first  publication  or  service  of  the  siunmons 
within  sixty  days." 

In  the  Fisher  Case,  supra,  the  petition  in 
error  was  filed  two  days  before  the  expiration 
of  one  year,  then  allowed,  and  a  summons 
was  served  after  such  time  had  expired ;  this 
summons,  being  void,  was  quashed.  An  alias 
summons  was  Issued  and  served  more  than  60 
days  after  the  expiration  of  one  year;  and 
It  was  held  that  the  proceedings  had  not  been 
commenced  in  time,  and  the  case  was  dis- 
missed. A  line  of  cases,  of  which  the  above 
case  is  perhaps  the  leading  one,  is  relied  on 
by  defendants  in  error  to  sustain  their  con- 
tention that,  more  than  60  days  having  elaps- 
ed after  the  time  allowed  for  flUng  the  ap- 
peal, the  proceeding  has  not  t>een  commenc- 
ed as  to  Davis,  and  Is  therefore  now  barred. 
But  the  case  of  First  State  Bank  v.  Clingan, 
26  Okl.  150,  109  Pac.  60,  is  Cited  by  plaintur 
in  error  as  destmctive  of  the  contention  men- 
tioned. The  Clingan  Case  reasserts  the  rule 
tbat  the  general  statute  as  to  commencement 
of  actions,  supra,  is  applicable  in  this  court 
by  analogy,  and  refused  to  dismiss  that  case 


on  May  10,  1910,  when  It  had  been  filed  in 
this  court  November  29,  1909,  the  last  day 
allowed  by  law  for  flUng,  although  one  of  the 
necessary  parties  had  not  been  brought  into 
this  court  at  the  time  the  opinion  was  writ- 
ten. Therefore,  nnder  the  facts  in  the  Clin- 
gan Case,  it  is  obvious  that  the  60-day  clause 
of  the  statute  was  not  considered  applicable. 
Were  we  to  stop  with  what  has'been  said,  it 
would  appear  that  the  Fisher  Case  and  the 
Clingan  Case  are  in  confilct.  Not  so.  They 
are  both  right  under  their  facts  and  the  law 
applicable.  In  the  Fisher  Case,  it  will  be 
remembered,  there  was  no  service  on  any 
one.  One  had  been  attempted,  but  it  was 
void.  There  being  then  no  service  on  any  de- 
fendant, the  second  clause  of  the  statute  in- 
volved was  resorted  to.  That  clause  deals 
with  a  situation  where  no  service  has  been 
had  within  the  time  allowed  for  bringing  the 
appeal,  but  where  an  attempt  in  good  faith 
has  been  promptly  made.    It  says : 

"An  attempt  to  commence  an  action  shall  be 
deemed  equivalent  to  the  commencement  there- 
of, within  the  meaning  of  this  article,  when 
the  party  faithfully,  properly,  and  diligently  en- 
deavors to  procure  a  service ;  but  such  attempt 
must  be  followed  by  the  nrst  publication  or 
service  of  the  summons  within  sixty  days." 

So  in  the  Fisher  Case,  there  having  been 
no  service  on  any  one  within  the  time  allow- 
ed for  filing  a  proceeding  in  error,  and  the 
attempt  to  commence  the  proceeding  not  hav- 
ing been  followed  by  "the  first  publication 
or  service  of  the  summons  within  sixty 
days,"  the  leniency  of  the  statute  bad  been 
exhausted,  and  no  proceeding  commenced. 
Therefore  with  the  passing  of  this  period, 
the  statute  bar,  limiting  the  time  within 
wMch  proceedings  may  be  commenced  in 
this  court,  attached,  and  the  case  was  prop- 
erly dismissed. 

The  Clingan  Case,  however.  Is  where  one 
of  two  necessary  parties,  had  in  fact  been 
served  with  valid  process  within  the  time  al- 
lowed. The  other  necessary  party  had  not 
been  brought  into'  court,  and  the  60-day  pro- 
vision had  long  since  expired.  But  as  the 
two  parties  necessary  as  defendants  in  error 
were  Joint  contraatori  or  othervHse  united  in 
interett,  it  was  held  that  the  first  clause  of 
the  statute  we  are  discussing  applied,  and 
that  therefore  in  such  a  case  the  service  of 
process  on  one  of  such  defendants — defend- 
ants united  in  interest — was  the  commence- 
ment of  the  proceedings  as  to  all  of  them. 
The  first  clause  mentioned,  when  read  inde- 
pendent of  the  second,  makes  the  correctness 
of  the  holding  apparent     It  says: 

"An  action  shall  be  deemed  commenced,  with- 
in the  meaning  of  this  article,  as  to  each  defend- 
ant, at  the  date  of  the  summons  which  is  served 
on  him,  or  on  a  codefendant,  who  is  a  joint  con- 
tractor, or  otherwise  nnited  in  Interest  with 
him." 

To  sum  up  the  matter,  the  Clingan  Case 
was  one  where  all  that  was  necessary  to  be 
done  had  been  d6ne  to  commence  the  pro- 
ceedings, under  the  terms  of  the  statute. 
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The  service  on  the  one,  within  lawful  time, 
commenced  the  proceedings  as  to  all,  where 
they  were  joint  contractors  or  otherwise  unit- 
ed In  interest;  and  this,  being  all  that  was 
necessary  to  commence  the  proceedings,  it' 
necessarily  stopped  the  running  of  the  statute 
of  limitations  as  to  the  commencement  of  the 
proceedings  and  prevented  the  application  of 
the  statute  bar. 

In  the  Fisher  Case,  supra,  under  the  sec- 
ond clause  of  the  statute,  what  was  done  was 
merely  an  attempt  to  commence  the  proceed- 
ings, and  In  such  cases  the  attempt  must  be 
completed  in  the  manner  pointed  out  with- 
in 60  days  or  not  at  all.  So  in  that  case, 
the  attempt  having  failed  within  the  time  al- 
lowed for  perfecting  it,  no  proceedings  were 
ever  in  fact  commenced.  Therefore  the  stat- 
ute bar,  as  to  the  commencement  of  pro- 
ceedings attached,  and  necessarily  any  fur- 
ther attempt  to  commence  the  proceedings 
was  futile,  and  the  cause  was  properly  dis- 
missed. 

The  provisions  of  our  statute  held  to  apply 
by  analogy  to  proceedings  in  this  court  are 
Identical  with  section  20,  Kansas  Code.  This 
section  was  borrowed  by  Kansas  from  Ohio. 
The  Ohio  Supreme  Court  first  applied  it  to 
appellate  proceedings  by  the  doctrine  of  anal- 
ogy. Buckingham  v.  Commercial  Bank,  21 
Ohio  St  131 ;  Sidener  v.  Hawes,  37  Ohio  St 
533;  Secor  v.  Witter,  39  Ohio  St  218;  Bank 
V.  Green,  40  Ohio  St  431.  The  Kansas  Su- 
preme Court  approved  the  rule  of  the  Ohio 
Court,  in  Thompson  v.  Wheeler  &  Wilson 
Mfg.  Co.,  29  Kan.  476  (2d  Ed.)  340.  This 
cause  in  the  Kansas  Court  Involved  the  sec- 
ond clause  of  the  statute,  and  is  made  the 
basis  of  the  Fisber  Case,  supra,  in  this  court 
In  Paving  Co.  y.  Botsford  et  al.,  60  Kan. 
831,  31  Pac.  1106,  the  first  clause  of  the  stat- 
ute came  under  review  by  the  Kansas  Court 
and  It  was  held  applicable  by  analogy,  and 
was  treated  Independently  of  the  second 
clause,  which  was  dealt  with  by  that  court 
In  Thompson  v.  Wheeler .  &  Wilson,  supra. 
And  this  court  in  the  Clingan  Case,  supra, 
found  authority  in  the  Paving  Co.  v.  Bots- 
ford et  al.  Case,  supra.  The  distinction  we 
have  attempted  to  ^how  here  betweien  the  ef- 
fect of  the  two  clauses  of  onr  statute  has 
not  been  clearly  pointed  out  In  any  of  the 
decisions,  but  It  has  been  applied ;  for  In  the 
Botsford  Case  the  court  refused  to  dismiss, 
although  a  necessary  party  bad  not  heen 
brought  into  court  when  the  opinion  was 
written,  which  was  five  months  after  the 
time  allowed  for  filing  in  the  Supreme  Court 
had  expired.  The  Ohio  courts  also  applied 
the  distinction  without  specially  discussing 
It  So  we  conclude  that  Davis  was  errone- 
ously striken  from  the  Judgment  and  record 
in  this  case;  that  he  is  a  necessary  party  to 
a  determination  of  the  same;  that  he  should 
have  been  brought  into  this  court;  but  that 
as  his  codefendant  lams,  who  was  united 
with  him  in  interest  was  properly  brought 


into  court  In  apt  time,  the  proceedings  in 
error,  in  so  far  as  the  limitation  is  concerned, 
have  been  commenced  as  to  Davis,  and  he 
can  be  brought  Into  this  court  by  summons 
or  publication,  if  sudi  action  is  promptly 
had.  We  would  be  inclined  to  refuse'  this  at 
this  late  day,  on  the  grounds  of  failure  to 
prosecute  the  action,  were  it  not  for  the  rea- 
son that  the  order  of  court  herein  set  aslde^ 
remained  in  force  for  a  long  period  of  time, 
and  while  In  force  plaintiff  in  error  was  ex- 
cusable for  not  bringing  Davis  into  court 

This  leads  us  to  grafit  a  rehearing;  to  set 
aside  the  previous  order  striking  Davis  from 
the  record;  to  overrule  the  motion  to  dis- 
miss this  case ;  to  allow  Davis  to  be  brought 
into  court  by  process  allowed  by  law,  if  ef- 
forts '  to  that  effect  are  promptly  and  dili- 
gently pursued.  The  former  opinions  filed  in 
this  case  should  be  withdrawn,  and  thla 
opinion  filed  in  the  case. 

PER  CURIAM.    Adopted  In  whole. 


(44  OU.  45S) 

ST.  LOUIS  ft  8.  r.  R.  CO.  r.  WALTON- 
CHANDLER  LUMBER  CO.    (No.  8020.) 
(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

(Sytlaliu  by  the  Court.) 

1,  Cabbikbs  (§  189*)— Shipments— Right  to 
Refund— Conditions  Precedent. 

At  different  dates  between  May  27,  1907, 
and  February  27,  1908,  plaintiff  shipped  rough 
lumber  to  a  milling  point  on  defeadaat's  line 
of  railroad.  At  the  time  a  milling  in  transit 
privilege  was  given  by  defendant's  tariff  sched- 
ule, under  which  the  finished  product  was  re- 
quired to  be  shipped  out  in  certain  quantities  to 
destinations  on  said  defendant's  line  of  rail- 
road, and  under  certain  named  toriSs  carrying 
specified  freight  rates  then  in  force.  Before 
plaintiff  shipped  out  any  of  the  lumber,  such 
schedule  of  rates  on  intrastate  shipments  bad 
been  canceled,  and  lower  rates  established  to 
conform  to  an  order  of  the  State  Corporation 
Commission,  and  thereafter  plaintiff  shipped 
under  such  lower  rates.  Held  that,  not  having 
complied  with  the  conditions  under  which  the 
right  to  a  refund  on  inbound  shipments  wan 
given,  plaintiff  was  not  entitled  to  the  benefit 
of  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  162,  854,  855,  859-865;  Dec.  Dig; 
S  189.»] 

2.  Cabbiebb   (t  189*)— Shipments— Refund— 

CONDITIOW. 

Plaintiff's  right  to  a  refund  of  the  difference 
between  the  local  distance  tariffs  paid  on  in- 
bound shipments  dnd  the  milling  in  transit  or 
lower  rate  was  dependent  upon  the  shipper  caus- 
ing the  lumber  to  be  moved  under  the  existing 
tariffs.  When  this  was  not  done,  but,  instead, 
the  lumber  was  shipped  out  under  reduced  rates, 
put  in  force  by  lawful  authority,  an  action  tq 
recover  such  refund  cannot  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {§  162.  864,  865,  859-866 ;  Dec.  Dig, 
i  189.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court  Choctaw  County; 
Tom  D.  McKeown,  Special  Judge. 

Action  by  the  Walton-Chandler  Lumber 
Company  against  the  St  Louis  &  San  Fran- 
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dsco  Railroad  Company,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Keversed. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  R.  A.  Klein- 
EChmldt  and  E.  H.  Foster,  both  of  Oklahoma 
City,  for  plaintiff  In  error.  T.  O.  Humphry, 
of  Hugo,  for  defendant  In  error. 

SHARP,  C.  This  Is  an  action  brought  by 
the  Walton-Chandler  Lumber  Company,  here- 
inafter referred  to  as  the  Lumber  Company, 
a  corporation  doing  a  wholesale  and  retail 
lumber  milling,  sawing,  and  planing  business, 
with  offices  and  mills  at  Hugo,  Okl.,  against 
the  defendant,  St  Louis  te  San  Francisco 
Railroad  Company,  hereinafter  referred  to  as 
the  Railway  Company,  to  recover  $1,563.02, 
claimed  by  It  to  be  due  as  a  refund  under  a 
milling  In  transit  arrangement  accorded  by  a 
'Certain  published  tariff  of  defendant  Rail- 
way Company,  under  which,  at  different 
dates  beginning  May  7,  1907,  and  ending 
February  27,  1908,  plaintiff,  under  the  then 
corporate  name  of  Walton-Rogers  Lumber 
Company,  made  inbound  shipments  of  rough 
lumber  from  various  points  in  Oklahoma, 
over  defendant's  line  of  railway  to  Hugo 
(formerly  Indian  Territory,  afterwards  state 
of  Oklahoma),  amounting  in  the  aggregate  to 
4,481,200  pounds,  for  resawing,  planing,  dress- 
ing, and  reconslgnment  privileges.  The  tariff 
In  question  was  known  as  St.  Louis  ft  San 
•Francisco  Na  25-D.  Item  17  thereof  pre- 
scribed the  scale  of  rates  which  governed 
when  reference  thereto  was  made.  Item  18 
applied  the  scale  of  rates  to  shipments  of 
lumber  car  loads  to  be  resawed,  planed, 
tongued,  grooved,  seasoned,  or  manufactured 
Into  vehicle  and  agricultural  shapes,  at  re- 
sawing  points,  which  Included  Hugo.  Item 
20  concerned  the  application  of  such  milling 
in  transit  rates,  and  provided  that: 

"These  rates  apply  only  when  shipments  of 
imnber  to  be  reconsigned  are  billed  into  milling 
or  atop-over  points  at  local  tariff  rates.  The 
difference  between  local  rates  and  the  above 
rates  will  be  refunded  when  lumber  is  shipped 
via  the  Frisco,  the  weight  of  lumber  reshipped 
to  be  sixty-five  (66)  per  cent,  of  the  inbound 
weight" 

In  making  said  inbound  shipments  to 
Hugo,  plaintiff  paid  freight  thereon  at  the 
established  and  then  existing  rates  for  local 
shipments  of  rough  lumber,  and  which  rates 
were  In  excess  of  the  rate  named  in  item  17 
of  tariff  25-D.  The  effect  of  these  vari- 
ous provisions  of  the  tariffs  in  force  prior 
to  June  26,  1907,  was  that  the  shipper  was 
permitted  to  avail  itself  of  the  published 
milling  in  transit  privilege,  provided  it  ship- 
ped Into  Hugo  at  local  tariff  rates,  and  re- 
dilpped  via  the  Frisco  65  per  cent,  of  the  in- 
bound weight,  when  the  difference  between 
local  rates  and  the  rates  fixed  in  item  17 
should  be  refunded  to  such  shipper.  June 
'26,  1907,  defendant  in  error  filed  and  made 
effective  amendment  No.  11  to  said  tariff 
25-D,  which  made  the  following  modifica- 
tion of  that  tariff: 


"The  rates  named  herein,  unless  otherwise 
specified,  will  only  apply  on  shipments  of  forest 
products  car  loads,  which  move  into  milling,  re- 
sawing,  reconsigniDg  or  conceatration  points, 
and  when  the  manufactured  products  or  resblp- 
ments  that  have  concentratmg  privileges  are 
reshipped  by  the  St  Louis  &  San  Francisco 
Railroad  from  such  milling  or  resawing,  recon- 
signing,  or  concentrating  points  to  destinations 
named  in  and  under  rates  covered  by  tariffs 
Nos.  186,  200,  368,  546,  599,  900,  and  904  se- 
ries, but  will  not  apply  on  shipments  as  moving 
between  points  within  the  state  of  Arkansas  pr 
between  points  within  the  state  of  Missouri." 

As  a  result,  then,  both  of  tariff  25-D  and 
amendment  No.  11  thereto,  shippers  of  rougli 
lumber  into  concentrating  points  who  paid 
thereon  the  local  distance  tariff  rate  were 
entitled  to  the  benefit  of  the  lower  or  milling 
in  transit  rate  whenever  the  lumber  should 
be  manufactured  and  65  per  cent  thereof 
shipped  out  via  the  St  Louis  &  San  Fran- 
cisco Railroad  Company  to  destinations  nam- 
ed in  and  under  rates  covered  by  the  tariffs 
named  and  referred  to  in  said  amendment 
November  16,  1907,  Oklahoma  and  Indian 
Territories  were  admitted  into  the  Union  ss 
the  state  of  Oklahoma.  On  March  2,  1908, 
the  State  Corporation  (Commission  promul- 
gated and  put  in  force  between  all  stations 
In  Oklahoma  a  scale  of  rates  (1st  Annual 
Rep.  Corp.  Comm.  pp.  226-231),  which  was 
lower  than  the  outbound  rates  under  the 
tariffs  in  force  when  the  Inbound  shipments 
were  made.  In  obedience  to  an  order  of 
the  Corporation  Ommission  by  which  it  was 
required  to  enforce  the  rates  named  in  said 
published  tariffs,  the  Railroad  Company  pub- 
lished amendment  No.  33  to  tariff  25-D,  by 
which  it  canceled  the  milling  in  transit  priv- 
ileges and  rates  applicable  thereto  on  intra- 
state shipments,  which  cancellation  became 
effective  March  2, 1908,  or  the  same  day  that 
the  Corporation  Ciommission  put  in  force  its 
scale  of  rates.  The  outbound  shipments  of 
finished  product  from  Hugo  to  the  points 
named  In  the  expense  bills  attached  as  ex- 
hibits to  plaintlfTs  petition  were  all  made 
after  March  2,  1908;  hence  after  the  cancel- 
lation of  the  tariffs  giving  milling  in  transit 
privileges  and  rates.  These  outbound  ship- 
ments, being  intrastate,  moved  under  the 
rates  put  in  force  by  the  State  Corporation 
Commission,  and  which  rates,  as  we  have 
seen,  materially  reduced  the  amount  of  the 
freight  charges.  It  was  the  latter  rates, 
and  not  those  in  force  at  the  time  the  in- 
bound shipments  were  made,  that  the  Lum- 
ber Company  paid.  It  was  upon  the  Rail- 
road Company's  offer  to  refund  as  and  when 
provided  in  item  20,  tariff  25-D,  that  the 
Lumber  Ckimpany  bases  its  claim.  There  is 
no  dispute  as  to  any  of  the  material  facts. 
It  is  not  claimed  but  that  all  tariffs  and 
amendments  thereto  were  duly  published  and 
filed  as  required  by  law. 

[1,  2]  The  contention  of  the  Lumber  (Com- 
pany is  thus  expressed  in  its  brief: 

"While  the  contention  of  the  defendant  in  er- 
ror is  that  the  rate  of  freight  paid  by  the  de- 
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fendant  in  error  on  the  oatbonnd  shipments  of 
dressed  lumber  is  wholly  immaterial  and  no 
part  of  the  contract,  as  it  paid  the  amount  ot 
freight  the  plaintiff  in  error  demanded  apd  the 
rate  in  existence  at  the  time  the  outbound  ship- 
ments were  made,  and  because  the  Corporation 
Commission  had  reduced  the  rate  from  what  it 
was  prior  to  statehood  on  the  outbound  ship- 
ments, did  not  change  the  obligation  of  plaintiS 
in  error  to  refund  the  excess  money  paid  by  de- 
fendant in  error,  when  it  sent  ont  the  outbound 
shipments  to  the  amount  of  66  per  cent,  in 
weight  of  the  inl>ound  shipments  just  the  same 
as  if  there  had  been  no  statehood. 

On  the  part  of  the  Railroad  Company  It  is 
Insisted  that  the  plaintlH  la  not  entitled  to  a 
refund,  for  the  reasons  following:  (1)  Be- 
cause said  milling  In  transit  arrangement 
had  been  canceled  prior  to  the  date  of  the 
movement  of  any  outbound  shipment;  (2) 
because  this  court  is  without  Jurlsdlction^to 
enforce  a  claim  depending  upon  a  tariff  not 
In  existence  at  the  time  the  shipment  moved ; 
and  (3)  because,  under  the  undisputed  evi- 
dence, plaintiff  has  failed  to  comply  with  tlie 
conditions  provided  in  said  tariffs. 

As  a  result  of  the  Lumber  Company's  in- 
sistence, it  is  claimed  that  it  Is  entitled  to  a 
Judgment  for  the  difference  between  the  local 
distance  freight  rate  paid  on  inbound  ship- 
ments from  points  where  such  shipments  orig- 
inated to  Hugo,  and  the  milling  in  transit 
rate  between  said  points.  This  difference  is 
4  cents  per  hundredweight,  and.  If  plaintiff's 
contention  be  sound,  its  judgment  for  $1,790, 
including  interest,  should  stand.  But  this 
result  can  only  be  reached  by  wholly  leaving 
out  of  view  the  outbound  shipments,  which 
were  a  part  of  the  milling  In  transit  agree- 
ment. It  Is  not  claimed  by  the  Lumber  Com- 
pany, but  rather  conceded,  that  it  would  not 
be  entitled  to  a  refund  unless  upon  the  out- 
bound shipment  via  the  Frisco  of  65  per 
cent  of  the  inbound  tonnage.  This  is  true, 
but,  alone,  is  not  sufficient  The  outbound 
shipments  to  the  extent  indicated,  via  the 
Frisco,  were  not  only  to  be  made,  but  were 
to  be  under  rates  covered  by  tariffs  186,  200, 
368,  546,  599,  900,  and  904  series.  PlalntlfTs 
outbound  shipments,  while  made  to  the  ex- 
tent, and  probably  to  destinations,  named  in 
said  tariffs  were  not  made  under  the  tariffs 
In  force  when  the  inbound  shipments  were 
made;  and  the  refund  was  not  due  the  Lum- 
ber Company,  unless  the  shipments  were 
made  under  the  then  exlstitig  tariffs.  In  oth- 
er words,  the  milling  in  transit  rate  was  an 
entirety,  and  its  provisions  must  be  accepted 
and  carried  out  in  its  entirety,  or  not  at  all. 
Such  was  the  conclusion  reached  by  the  Cir- 
cuit Court  of  Appeals,  in  Carson  Lumber  Co. 
v.  St  Louis  &  8.  F.  Ry.  Co.,  209  Fed.  191, 
126  C.  C.  A.  139,  a  case  arising  in  the  United 
States  Court  for  the  Eastern  District  of  Ok- 
lahoma, and  wherein  the  facts  appear  to  be 
the  same  as  in  the  case  under  consideration. 
It  was  there  said,  with  reference  to  the  mill- 
ing in  transit  rate: 

"Tt  Is  applicable  only  when  all  its  substan- 
tial  terms  and  provisions  are   observed.     The 


railroad,  in  tendering  such  a  privilege,  ondonbt- 
edly  relies  upon  the  revenues  which  it  expect* 
will  accrue  from  such  a  traffic  arrang:ement 
These  depend  upon  the  terms  and  conditions  of 
the  tariffs  then  in  force.  An  inspection  of  those 
in  effect  when  those  inbound  shipments  moved 
make  it  apparent  that,  to  entitle  a  shipper  to 
refund,  he  must  not  only  pay  the  existing  local 
tariff  rates  upon  inbound  shipments,  but  must 
thereafter  bill  out  under  prescribed  outbound 
rates.  If  the  shipper  pays  less  than  the  out- 
bound rate  in  force  when  his  inbound  shipment 
was  made,  he  has  not  complied  with  the  express 
terms  of  the  tariff,  nor  has  the  carrier  received 
the  full  rate  which  induced  it  to  concede  the 
milling  in  transit  privilege.  •  •  •  Therefore 
it  has  not  complied,  either  in  letter  or  in  spirit, 
with  the  terms  and  conditions  of  the  tariffs  up- 
on which  its  cause  of  action  is  based." 

The  opinion  of  the  trial  court,  reported  in 
(D.  C.)  198  Fed.  811,  after  setting  out  in  ex- 
tenso  the  history  of  the  cause  of  action,  an- 
nounced the  following  rule: 

"Freight  rates  are  not  the  subject  of  contract ; 
they  are  the  creatures  of  the  law  and  of  those 
charged  with  its  administration.  If  it  were 
otherwise,  a  very  low  milling  in  transit  rate 
might  be  established  at  the  mstance  of  some 
favored  shipper  without  limitation  of  time  as 
to  the  outbound  movements,  and  when  he  had 
completed  his  inbound  movements  the  rate  might 
then  be  raised  by  lawful  process,  the  result  of 
which  would  be  that  the  favored  shipper  would 
thus  .secure  for  an  indefinite  period  of  time  a 
vested  right  to  the  application  of  the  low  rate 
to  both  Inbound  and  outl>ound  shipments,  while 
other  shippers  would  be  required  to  pay  the 
higher  rate.  It  is  well  settled  such  contracts 
of  shipment  entered  into  between  the  shipper 
and  the  carrier  may  not  be  enforced  in  the  face' 
of  a  published  tariff  rate  for  the  service." 

No  question  of  bad  faith  is  charged  against 
the  Railroad  Company  in  the  cancellation  of 
its  milling  in  transit  privileges  and  rates. 
On  the  admission  of  Oklahoma  into  the  Union 
as  a  state,  the  jurisdiction  of  the  general  gov- 
ernment and  of  the  Interstate  Commerce 
Commission  over  local  rates  within  the  state 
ceased,  and  the  jurisdiction  thus  relinquished 
was  taken  up  and  exercised  by  the  state  au- 
thorities. The  state  put  into  effect  a  new 
schedule  of  rates  applicable  to  the  outbound 
movements  in  question,  and  those  rates  be- 
came the  only  lawful  charge  therefor.  It  re- 
sults, therefore,  that  plaintiff  paid  the  lawful 
rates  then  in  effect  ni)on  the  inbound  move- 
ments, and  the  lawful  rates  in  effect  upon 
outbound  movements,  and  therefore  it  has 
no  complaint  as  to  shipments  In  controversy, 
which  had  both  origin  and  destination  within 
the  state.  The  Lumber  Company  was  charg- 
ed with  notice  that  the  milling  in  transit 
privileges  and  rates  were  subject  to  change 
in  the  manner  provided  by  law.  In  Armour 
Packing  Co.  ▼.  United  States,  209  U.  S.  56,  28 
Sup.  Ct  428,  62  L.  Ed.  681,  it  was  held  that 
a  shipper  was  guilty  of  accepting  transporta- 
tion at  less  than  the  carrier's  published  rate% 
in  violation  of  the  Elkins  Act  of  February 
19,  1903  (U.  S.  Comp.  St  1913,  {{  8597-8599), 
where,  after  the  carrier  had  duly  established 
a  higher  rate,  he  secures  such  transportatioa 
at  the  rate  agreed  upon  in  a  prior  contract 
with  the  carrier,  which  was  the  legal,  pub- 
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Ushed,  and  filed  rate  when  tbe  contract  was 
made,  since  tbe  statute,  being  then  in  force, 
was  read  into  such  contract,  and  became  a 
part  of  it.  It  was  said,  in  disposing  of  this 
contention: 

"It  may  b«,  as  urged  by  petitioner,  that  this 
construction  renders  impossible  the  making  of 
contracts  for  the  future  delivery  of  such  mer- 
chandise as  the  petitioner  deals  in,  and  that  the 
instability  of  the  rate  introduces  a  factor  of  un- 
certainty, destructive  of  contract  rights  hereto- 
fore enjoyed  in  such  property.  This  feature  of 
tlie  law,  it  is  insisted,  puts  the  shipper  in  many 
kinds  oi  trade  at  the  mercy  of  the  carrier,  who 
may  arbitrarily  change  a  rate  upon  the  faith  of 
which  contracts  have  been  entered  into.  But 
tbe  right  to  make  such  regulations  is  inherent 
in  the  power  of  Congress  to  legislate  respecting 
interstate  commerce,  snd  such  considerations  of 
inconvenience  or  hardship  address  themselves  to 
the  lawmaking  branch  of  the  government.  New 
York,  N.  U.  &  H.  R.  Co.  v.  Interatote  Commerce 
Commission,  200  U.  S.  399,  26  Sup.  Ct.  272,  60 
1j.  Ed.  624.  It  may  be  that  such  contracts 
should  be  reco^ized,  giving  stability  to  rates 
for  limited  periods:  that,  the  contracts  being 
filed  and  published,  and  the  rate  stipulated 
known  and  open  to  all,  no  injustice  would  be 
done.  But,  as  we  have  said,  such  considerations 
address  themselves  to  Congress,  not  to  tbe 
courts.  It  is  the  province  of  the  judiciary  to 
enforce  laws  constitutionally  enacted ;  not  to 
make  them  to  suit  their  own  veiws  of  propriety 
or  justice.  Tbe  statute,  being  within  the  con- 
stitutional power  of  Congress,  and  being  in 
force  when  tbe  contract  was  made,  is  read  into 
the  contract  and  becomes  a  part  of  it.  If  the 
shipper  sees  fit  to  make  a  contract  covering  a 
definite  period,  for  a  rate  in  force  at  the  time, 
he  must  be  taken  to  have  done  so  subject  to  tbe 
possible  change  of  the  published  rate  in  tbe 
manner  fixed  by  statute,  to  which  he  must  con- 
form or  suffer  tbe  penalty  fixed  by  law." 

We  believe  that  the  courts  have  uniformly 
held  that  contracts  for  Interstate  transporta- 
tion at  special  rates,  though  antedating  the 
enactment  of  the  federal  Interstate  Com- 
merce Act,  forbidding  discrimination  In 
freight  rates,  became  invalid  upon  enactment 
of  the  statute.  Southern  Wire  Co.  ▼.  St- 
Ix>ul8  Bridge  Sc  Tunnel  B.  Co.,  88  Mo.  App. 
191;  Fitzgerald  t.  Grand  Trunk  K.  Co.,  63 
Vt.  169,  22  Atl.  76,  IS  L.  R.  A.  70;  Fitzgerald 
V.  Fitzgerald  &  M.  Construction  Co.,  41  Neb. 
374,  69  N.  W.  838;  BuUard  v.  Northern  Pac. 
R.  Co.,  10  Mont  168,  26  Pac.  120,  11  L.  R.  A.( 
246.  The  Lumber  Company's  misfortunes 
came  about  In  not  availing  itself  of  the  mill- 
ing  in  transit  privilege  while  in  effect,  and 
in  waiting  until  after  the  rate  had  been  can- 
celed. This  loss,  however.  It  appears,  was 
largely,  if  not  wholly,  comi>ensated  by  tbe 
reduced  rate  under  which  it  was  enabled  to 
make  its  outbound  shipments.  It  did  not 
pay;  neither  could  the  Railroad  Company 
have  continued  to  charge  the  original  out- 
Dound  rates,  as  fixed  in  the  tariffs  and  amend- 
ments thereto,  the  same  having  prior  thereto 
been  canceled. 

The  judgment  of  the  trial  court  should  be 
reversed. 

PER  CURIAM.    Adopted  In  whole. 


(44  Okl.  610) 
GIBBS  T.  DIETRICH.    (No.  3811.) 
(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

(Byllahut  ly  the  Court.) 
Appeal   and    Ebbob    (S    773*)— Failuek   to 

File  Bbief— Disuissal. 

Where  tbe  plaintiff  in  error  fails  to  file 
brief,  as  required  by  rule  7  of  this  court  (137 
Pac.  iz),  the  appeal  will  be  dismissed  for  want 
of  prosecution. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  3104,  310&-3110 ;  Dec.  Dig. 
I  773.*1  -•  "      "• 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Washington  Coun- 
ty;   R.  H.  Hudson,  Judge. 

Action  by  E.  B.  Dietrich  against  Laura 
Gibbs.  Judgment  was  for  the  plaintiff,  and 
the  defendant  brings  error.     Dismlsaed. 

J.  C.  Dougherty,  of  Dewey,  for  plaintiff 
in  error.  W.  D.  Cope,  of  Sapulpa,  for  de- 
fendant in  error. 

GALBRAITH,  a  The  petition  in  error 
with  case-made  attached  was  filed  with  the 
clerk  of  this  court  April  10,  1912,  and  the 
cause  regularly  submitted  at  tbe  October, 
1914,  term.  No  brief  has  been  filed  by  ei- 
ther party.  Tbe  appeal  should  therefore  be 
dismissed  for  failure  to  serve  and  file  brief 
as  required  by  rule  7  of  this  court  (137 
Pac.  Ix). 

PER  CURIAM.    Adopted  in  whola 


(45  Okl.  139) 

THOMPSON  et  al.  ▼.  BROWN.     (No.  6598.) 
(Snpreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

'    (Byaat«$  by  «A«  Oonrt.) 

Appkal  and   Ebbob  ({  648*)— Pbksentation 

FOR  Review — Hbcobd. 

Rulings  of  a  trial  court  upon  motion  to 
vacate  a  judgment  of  dismissal  cannot  be  review- 
ed by  this  court  unless  made  part  of  the  record 
by  bill  of  exceptions  or  case-made. 

TEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  2433-2440;  Dec.  Dig.  I 
648.»] 

Error  from  County  Court,  Stephens  Coun- 
ty;  J.  W.  Marshall,  Judge. 

Action  by  W.  J.  Thompson  and  another 
against  J.  W.  Brown.  From  an  order  deny- 
ing motion  to  vacate  Judgment  and  rein- 
state action,  plaintiffs  bring  error.  Dis- 
missed. 

Carr  ft  Field,  of  Pauls  Valley,  for  plain- 
tiffs in  error.  E.  H.  Bond  and  (Hiilion  Riley, 
both  of  Duncan,  for  defendant  in  error. 

BLEAKMORE,  J.  This  case  presents  er- 
ror from  the  county  court  of  Stephens  coun- 
ty. The  parties  appear  here  as  In  the  court 
beioyr. 

On  September  IS,  1913,  Judgment  was  ren- 
dered dismissing  the  cause  for  want  of  prose- 
cution.   On  December  6,  1913,  plaintiff  mov- 
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ed  tbe  court  to  vacate  said  Judgment  and 
reinstate  the  action,  which  motion  was  on 
January  6,  1914,  overruled. 

The  proceeding  is  here  upon  a  purported 
transcript  of  the  record.  The  asalgnmente 
ot  error  go  only  to  the  action  of  the  trial 
court  in  overruling  the  motion  to  vacate  the 
Judgment  dismissing  the  cause.  Defendant 
in  error  moves  to  dismiss  this  proceeding 
for  the  reason  that  the  record  presents  no 
error  the  subject  of  review.  The  ruling  of 
a  trial  court  upon  motion  cannot  be  review- 
ed here,  unless  made  a  part  of  the  record  by 
bill  of  exceptions  or  case-made.  Putnam  *t 
al.  V.  Western  Bank  Supply  Co.,  38  Okl. 
152,  132  Pac.  483;  Cable  v.  Myers  (not  yet 
officially  reported)  142  Pac.  1114. 

The  case  is  therefore  dismissed.  All  the 
other  Justices  concur,  except  KANE),  C.  J^., 
absent  and  not  partidpating. 


(44  OU.  493) 

WELLSVILLB  OIL  CO.  v. 
(No.  3785.) 

(Supreme  Court  of,  Oklahoma. 


MILLER  et  aL 


Dec.  22,  1914.) 


(SyUahui  hy  the  Court.) 

1.  EQurrr  (8  65*)— Clkan  Hands— PmnoN 
—Oil  and  Gas  Lease. 

Where  the  alleged  cause  of  action  set  out 
in'a  petition  in  a  suit  in  equity  shows  that  the 
right  or  claim  relied  upon  for  relief  is  based 
upon  a  breach  of  a  contractual  obligation  ex- 
isting between  the  parties  thereto,  the  plaintiff 
in  such  suit  does  not  come  into  court  with  clean 
bands,  and  a  general  demurrer  to  tbe  petition 
for  want  of  equity  is  well  taken  and  ahould 
be  sustained. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  185-187;  Dec.  Dig.  J  65.*] 

2.  Minks  and  Minerals  (§  73*)— Oil  and 
Gas  Lease  — "Condition  Subsequent"  — 
"Condition  Precedent." 

A  condition  subsequent  operates  upon  es- 
tates already  created  and  vested,  and  renders 
them  liable  to  be  defeated;  while  a  condition 
precedent  is  one  tbat  must  oe  performed  before 
the  estate  can  vest  or  be  enlarged.  A  void 
condition  subsequent  in  a  lease  contract  cannot 
operate  to  defeat  an  estate  already  vested  there- 
under, but  a  void  condition  precedent  prevents 
any  estate  from  vesting  and  renders  the  lease 
void,  unless  the  condition  is  performed. 

[Ed.  Note. — For  other  cnses.  see  Mines  and 
Minerals,  Cent  Dig.  {{  201,  210;  Dec.  Dig.  g 
73.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Condition  Precedent; 
Condition  Subsequent] 

3.  Indians  (i  16*)— Oil  and  Gab  Lease- 
Condition  Precedent  —  What  Consti- 
tutes. 

In  the  year  1907,  upon  the  petition  of  the 
guardian  of  a  minor  full-blood  allottee,  the 
United  States  Court  for  tbe  Northern  District 
of  the  Indian  Territory,  sitting  in  equity,  made 
an  order  directing  the  minor  to  join  in  execut- 
ing an  oil  and  gas  mining  lease  upon  tbe  ward's 
allotment  upon  condition  tbat  the  lease  should 
be  approved  by  the  Secretary  of  the  Interior. 
Held,  that  this  condition  requiring  the  approv- 
al of  the  Secretary  of  the  Interior  was  a  con- 
dition precedent  in  the  lease  contract,  and  no 
estate    vested    thereunder    until    this   condition 


was    performed,    although    tiie   condition   may 
have  been  void. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  {  45;  Dec  Dig.  {  16.*] 

O>rami88ioner'8  Opinion,  Division  No.  2. 
Error  from  District  Court,  Bogers  (bounty; 
T.  L.  Brown,  Judge. 

Action  by  the  Wellsville  Oil  Ciompany 
against  Martha  Miller  and  another.  Judg- 
ment for  defendants,  and  plaintUf  brings  er- 
ror.   Affirmed. 

Jas.  A.  Veasey,  of  Tulsa,  Lloyd  A.  Sow- 
land  and  L.  O.  Owen,  both  of  Bartlesvllle^ 
and  Samuel  W.  Hayes,  of  Oklahoma  City, 
for  plaintitr  in  error.  Hurley,  Mason  tc  Sen- 
ior, of  Tulsa,  Tillotson  &  Elliott  and  A. 
C.  Hough,  all  of  Nowata,  and  W.  J.  Gregg, 
of  Tulsa,  for  defendants  in  error. 

OALBRAITH,  O.  This  was  a  suit  in  equi- 
ty commenced  by  the  plaintlfl  in  error 
against  the  defendants  in  error  for  the  pur^ 
pose  of  validating  an  oil  and  gas  lease  which 
It  held  on  80  acres  of  Martha  Miller's  allot- 
ment, and  to  cancel  a  like  lease  held  on  said 
land  by  the  Alpha  Oil  Company.  There  was 
a  demurrrer  to  the  petition,  which  was  sus- 
tained. The  plaintitr  in  error  refused  to 
amend,  and  Judgment  was  entered  for  the  de- 
fendants in  error.  To  review  this  Judgment 
the  plaintiff  in  error  lias  perfected  an  appeal 
to  this  court 

The  assignmoits  of  error  are  considered  in 
the  brief  and  argument  as  one ;  to  wit,  that 
the  trial  court  erred  in  sustaining  the  demur- 
rer to  the  petition. 

The  petition  was  in  two  counts.  In  the 
first  count  it  was  alleged  that  the  plaintlfl 
originally  had  an  oil  and  gas  mining  lease  on 
80  acres  of  the  allotment  of  Martha  Miller 
(nte  Everett),  a  full-blood  minor  of  tbe  Cher- 
okee Nation,  which  expired  with  her  minority 
on  March  16,  1908;  that  in  February,  1907, 
more  than  a  year  before  the  allottee  reached 
her  majority,  she,  by  her  guardian  filed  a  pe- 
tition in  the  United  States  District  Court  for 
the  Northern  District  of  the  Indian  Territory. 
It  does  not  appear  from  the  petition,  but  the 
record  shows,  that  this  petition  was  filed  in 
equity,  although  the  allottee's  guardiansliip 
case  was  pending  on  the  probate  docket  of 
said  court  at  that  time.  The  allottee  asked 
in  this  petition  that  she,  by  her  guardian,  be 
authorized  to  enter  into  a  new  lease  with  the 
Wellsville  Oil  Company  for  a  term  of  15 
years,  which  lease  would  run  14  years  beyond 
her  minority ;  that  the  execution  of  this 
new  lease  was  necessary  in  order  to  protect 
her  property;  that  the  Wellsville  Oil  Com- 
pany, under  its  lease,  had  drilled  17  wells 
upon  her  property,  16  of  which  were  pro- 
ducing oil  wells,  and  that  said  company,-  ow- 
ing to  the  shortness  of  the  term  to  run  under 
its  lease,  were  crowding  the  pumps  and  oper- 
ating the  same  at  full  capacity  for  24  hours 
each  day,  and  were  draining  the  land  of  oil ; 
that  the  price  of  oil  was  abnormally  low. 
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and  that  If  Bhe  waB  anfborlzed  to  enter  into 
a  new  lease  this  company  wonld  cease  its 
strenuons  operation,  and  she  would  there- 
fore be  saved  Irreparable  loss ;   that  this  pe- 
tition was  by  the  court  referred  to  a  master 
In  chancery,  who  took  testimony  and  report- 
ed to  the  court,  recommending  the  new  lease 
as  prayed  for  In  the  petition ;  that  upon  the 
filing  of  this  report  the  court  made  an  order 
authorizing  and  directing  the  guardian  to 
Join  the  minor  allottee  in  executing  a  new 
oil  and  gas  mining  lease  to  the  Wellsvllle  Oil 
Company,  and  that,  In  compliance  with  this 
order,  such  lease  was  made,  attaching  a  copy 
thereof  to   the  petition;    that  a  bonus  of 
$1,600,  as  provided  in  the  lease,  had  been 
deposited  in  the  Union  Bank  &  Trust  Com- 
pany, of  Chelsea,  Indian  Territory,  and  that 
on  the  24th  day  of  July,  1907,  the  .guardian 
filed  his  report  showing  the  making  of  the 
lease,  and  that  the  court  in  all  things  con- 
firmed the  execution  of  the  lease  in  an  order 
approving  the  report,  a  copy  of  the  order  be- 
ing attached  to  the  petition ;  that  the  Wells- 
TlUe  Oil  Company  entered  into  the  possession 
of  the  land,  tendered  the  bonus  to  the  minor 
allottee,  and,  upon  her  refusal  to  accept  it, 
tendered  the  same  in  court  for  her  use  and 
benefit ;  that  the  Alpha  Oil  Company  claimed 
an  interest  in  the  land  covered  by  plaintiff's 
lease  by  virtue  of  a  lease  executed  subse- 
quent to  the  date  of  the  Wellsvllle  Oil  Com- 
pany's new  lease;   that,  notwithstanding  the 
condition  in  the  order  of  the  United  States 
District  Court  authorizing   the   new   lease 
that  it  should  be  approved  by  the  Secretary 
of  the  Interior,  there  was  no  law  to  Justify 
this  condition,  and  it  was  therefore  of  no 
legal  force  and  effect ;  that  the  order  of  said 
court  alone  made  said  lease  a  binding  obliga- 
tion ;  that  the  allottee,  after  she  reached  her 
majority,  in  disregard  of  her  lease  to  the 
WellSTllle  Oil  Company  approved  by  the  Unit- 
ed States  Court  for  the  Western  District  of 
the  Indian  Territory,  had  executed  another 
lease  covering  the  same  land  to  the  Alpha 
Oil  Company,  and,  acting  under  that  lease, 
the  said  Alpha  Oil  Company  had  dispossessed 
the  plaintiff  and  interfered  with  Its  develop- 
ment of  the  land ;   and  further  alleging  that 
the  defendants  were  Incapable  of  respond- 
ing In  damages,  and  that  the  plaintiff  had  no 
plain,  speedy,  or  adequate  remedy  at  law. 
In  the  second  count  it  was  alleged  that  on  the 
18th  day  of  March,  1008,  the  date  upon  whlcli 
the  new'  lease  became  effective,  the  plaintiff 
was  in  the  peaceable  possession  of  the  prem- 
ises, and  continued  for  many  months  there- 
after, when  the  Alpha  Oil  Company  fraudu- 
lently obtained  possession  of  the  premises 
and  withheld  the  same  from  the  plaintiff  un- 
til July  or  August,  1910,  when  it  abandoned 
the  tease,  and  the  plaintiff  thereupon  again 
took  possession,  and  has  since  been  operating 
the  oil  lease  thereon ;  that  it  placed  improve- 
ments thereon  to  the  amount  of  $8,000,  and 
has  expended  $2,500  in  caring  for  and  in  the 
production  of  oil  on  said  lease,  and  prays 


that  its  new  lease  may  be  declared  valid, 
and  that  the  defendant  be  enjoined  from  in- 
terfering with  the  operation  thereof,  and 
that  the  lease  to  the  Alpha  Oil  Company  be 
vacated,  and  that,  if  it  be  decreed  that  the 
plaintUTs  lease  is  not  valid,  it  be  reimbursed 
for  necessary  and  proper  expenses  incurred 
while  operating  under  its  lease,  and  for  the 
value  of  the  Improvements  placed  on  the 
premises. 

The  order  made  on  the  7th  day  of  June, 
1007,  by  the  United  States  Court  for  the 
Noribem  District  of  the  Indian  Territory, 
sitting  In  equity,  in  response  to  the  petition 
of  the  guardian  filed  therein,  was  as  follows: 

"Comes  now  Calvin  Everett,  guardian  of  the 
above-named  minor,  and  the  matter  of  the  peti- 
tion of  said  guardian  to  be  authorized  to  execute 
a  lease  upon  the  allotment  of  said  minor  com- 
ing on  in  its  order  to  be  beard,  the  court,  l>eing 
satisfied  in  the  premises  from  the  verified  peti- 
tion of  said  guardian  and  the  testimony  in  sup- 
port thereof,  finds: 

"First.  That  said  minor  was  bom  on  the  17th 
day  of  March,  1890,  and  that  her  minority  will 
extend  but  for  the  period  of  about  one  year 
and  one  month. 

"Second.  That  on  the  6th  day  of  April,  1006, 
under  the  proper  order  of  court,  a  lease  for  oil 
and  gas  mining  purposes  was  executed  on  the 
allotment  of  said  minor  to  Sidney  R.  Bartlett 
and  Edward  H.  Smith,  of  Independence,  Kan., 
which  said  lease  has  been  subsequently  assigned 
to  the  Wellsville  Oil  Company,  of  vVellsville, 
N.  T..  with  the  approval  of  the  Secretary  of  the 
Interior. 

"Third.  That  since  the  approval  of  said  origi- 
nal lease  said  Wellsville  On  Company  has  drill- 
ed 17  oil  wells  on  the  allotment  of  said  minor, 
all  but  2  of  which  are  producing  wells. 

"Fourth.  That,  owing  to  the  fact  that  said 
lease  is  to  endure  for  such  a  short  time,  said 
Wellsville  Oil  Company  is  pumping  said  pro- 
ducint;  wells  both  day  and  night  to  such  an 
excessive  and  unreasonable  extent  that  the 
greater  part  of  the  oil  underlying  said  land 
will  be  exhausted  by  the  time  said  lease  ter- 
minates. 

"Fiftli.  That  the  price  now  paid  for  crude 
petroleum  is  so.  low  that  it  is  not  to  the  interest 
of  the  estate  of  said  minor  to  have  said  oil 
produced  in  the  quantities  now  being  done,  but 
that  said  oil  should  be  pumped  in  the  usual  and 
normal  manner,  so  that  the  production  from 
said  wells  shall  extend  over  a  considerable  pe- 
riod, and  said  minor  receive  the  benefit  of  such 
advance  in  price  as  she  may  obtain  in  the' 
case  of  crude  oil. 

"Sixth.  That  said  Wellsville  Oil  Company  is 
willing  to  discontinue  the  unusual  and  excessive 
pumping  of  oil  from  said  land,  provided  it  re- 
ceives a  lease  for  oil  and  gas  mining  purposes 
to  continue  for  IS  years  on  the  lands  of  said 
minor,  for  which  new  and  additional  lease  said 
company  will  pay  an  additional  royalty  of  2Mi 
per  cent,  or  12%  per  cent,  in  all,  and  a  bonus 
of  $20  an  acre,  which  said  additional  royalty 
and  bonus  are  reasonable  in  view  of  all  the 
circumstances  in  the  case. 

"Seventh.  That  the  making  of  a  lease  on  the 
allotment  of  said  minor  under  the  terms  here- 
inbefore set  out  would  be  to  the  advantage  of 
the  estate  of  said  minor,  and  great  and  irrepa- 
rable loss  would  result  to  said  estate,  were  sidd 
proposition  not  to  be  accepted. 

"It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  Calvin  Everett,  guard- 
ian of  the  person  and  estate  of  the  above-named 
minor,  Martha  Everett,  be,  and  he  is  hereby, 
authorized  and  empowered  to  join  with  said 
Martha  Everett  in  the  execution  of  an  oil  and 
gas  mining  lease  on  th^  allotment  of  said  Mar- 
tha Everett  to  the  Wellsville  Oil  Company,  • 
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corporation  of  WellgviUe,  N.  T.,  which  aatd 
lease  shall  be  executed  in  conformity  with  the 
regulations  of  the  Secretary  of  the  Interior, 
reserve  a  royalty  of  12V^  per  cent.,  continue 
for  15  years  from  its  date,  and  for  which  lease 
the  guardian  shall  receive  a  bonus  of  $20  an 
acre  for  the  use  and  benefit  of  said  minor, 
which  said  bonus  shall  be  deposited  in  the  Un- 
ion Bank  &  Trust  Company,  of  Chelsea,  I.  T., 
there  to  be  and  remain  in  escrow  until  the  ap- 
proval of  said  lease  by  the  Secretary  of  the  In- 
terior, at  which  time  the  same  shall  be  paid  to 
said  guardian  for  the  use  aforesaid. 

"It  is  further  ordered  and  adjudged  by  the 
court  that,  upon  the  approval  of  the  lease  here- 
in authorized  by  the  Secretary  of  the  Interior, 
the  lease  hereinbefore  authorized  by  the  court 
and  the  order  of  the  court  authorizing  the  same, 
as  well  as  the  order  of  court  connrming  the 
same,  on  April  6,  1905,  stand  vacated  and  be  of 
no  further  force  or  effect. 

"It  is  further  ordered  and  adjudged  by  the 
court  that  said  guardian  shall,  upon  the  ezecu- 
tiuD  of  said  lease,  make  a  full  report  of  his 
doings  in  connection  therewith,  and  that  upon 
receiving  said  bonus  of  $20  an  acre  that  he  ex- 
ecute to  the  United  States  of  America  an  ad- 
ditional bond  in  the  sum  of  $3,200,  conditioned 
for  the  faithful  accounting  of  the  proceeds  of 
said  lease." 

On  the  24t]i  day  of  July  following  the  court 
made  a  furtber  order  concerning  the  lease: 

"On  the  24th  day  of  July,  1907,  comes  on  to 
be  heard  the  report  of  Calvin  Everett,  guardian 
and  next  friend  of  Martha  Everett,  relative  to 
leasing  the  lands  of  said  minor  unto  the  Wells- 
ville  Oil  Company,  and  the  court,  being  suffi- 
ciently advised,  finds  that  the  said  guardian 
has  fully  complied  with  the  court's  order  in  the 
execution  of  such  lease,  and  that  he  has  filed  a 
bond  in  the  sum  of  $3,200,  conditioned  as  re- 
quired by  law. 

"It  is  therefore  ordered  that  said  lease  and 
said  bond  be,  and  they  are  hereby  approved, 
ratified,  and  confirmed. 

"Done  at  Nowata  in  open  court." 

In  pursuance  to  the  order  of  June  7tb, 
above  set  out,  the  guardian  and  ward  Joined 
In  executing  a  lease  for  the  term  of  16  years. 
This  lease  was  on  a  form  prescribed  by  the 
Secretary  of  the  Interior  for  oil  and  gas 
leases  on  restricted  Indian  lands,  and  con- 
tained all  of  the  usual  recitals,  giving  the 
Secretary  direction  and  control  of  the  devel- 
opment to  be  made  thereunder,  and  this  lease 
"was  submitted  In  regular  order  for  the  ap- 
proval of  the  Secretary  as  provided  In  the 
court's  order  above  set  oat  This  appears 
from  the  following  Indorsements  thereon: 

"Department  of  the  Interior,  U.  S.  Indian 
Service.  Union  Agency,  Muskogee,  Ind.  T., 
Oct  3,  1907.  The  within  lease  is  forwarded  to 
the  Commissioner  of  Indian  Affairs  with  rec- 
ommendation that  It  be  approved.  See  my  re- 
port  of  even  date. 

"Department  of  the  Interior,  Office  of  Indian 
Affairs,  Washington,  D.  C,  Oct  22,  1907.  Re- 
spectfully submitted  to  the  Secretary  of  the 
Interior  with  recommendation  that  it  be  ap- 
proved subject  to  regulations  of  June  11,  1907, 
as  amended  October  14,  1907,  and  Department 
letter  of  September  26,  1907,  (5-34) 

"G.  F.   Larrabee,  Acting  Commissioner. 

"Department  of  the  Interior,  Washington,  D. 
0.,  Nov.  6,  1907.    Disapproved. 

"Jesse  E.  Wilson, 
"Assistant   Secretary  of   the   Interior." 

It  Is  contended  by .  the  plaintiff  in  error 
that  the  United  States  Court  for  the  Northern 


District  of  the  Indian  Territory,  sitting  In 
equity,  had  jurisdiction  to  make  the  order 
above  set  out,  authorizing  the  guardian  to  ex- 
ecute this  new  lease,  extending  beyond  the 
minority  of  the  allottee,  and  that  the  order 
made  approving  the  lease  made  It  a  legal  and 
binding  obligation  without  the  approval  of 
the  Secretary  of  the  Interior.  Upon  thor- 
ough Investigation  of  the  authorities  we  seri- 
ously doubt  the  Jurisdiction  of  that  court  in 
equity  to  make  the  above  order,  for  the  rea- 
son: First,  we  know  of  no  statute  conferring 
the  jurisdiction;  and,  second,  for  the  reason 
there  was  no  necessity  to  apply  to  the  chan- 
cellor in  this  Instance,  since  that  court  had 
jurisdiction  of  the  guardianship  of  this  minor 
allottee  and  the  management  of  her  estate  in 
the  probate  cause  pending  before  It  and  no 
good  reason  appears  why  the  guardian  should 
not  have  Invoked  the  court's  probate  Jurisdic- 
tion in  the  guardianship  case  for  authority  to 
execute  the  same;  and  for  the  further  rea- 
son that  section  20  of  the  act  of  Congress  of 
AprU  26,  1906  (34  Stat  146,  C.  1876),  con- 
ferring power  upon  the  United  States  courts 
In  the  Indian  Territory  to  provide  for  leas- 
ing the  allotments  of  minors  and  incompe- 
tents, was  not  an  act  removing  restrictions, 
and  did  not  take  away  from  the  Secretary 
of  the  Interior  control  over  the  alienation  of 
the  lands  of  adult  full  bloods.  However,  in- 
asmuch as  this  court,  in  Cowles  v.  Lee  et  al, 
36  Okl.  159,  128  Pac  688,  has  used  language 
that  might  be  Interpreted  to  mean  that,  in 
the  opinion  of  this  court,  the  power  of  that 
court  to  make  the  order  was  in  chancery  as 
well  as  In  probate,  we  will  assume  for  the 
purpose'  of  this  case  that  the  court  had  the 
jurisdiction  contended  for  by  the  plaintiff  In 
such  a  case  properly  brought  before  it 

[1]  2.  The  first  question  presented  by  the 
demurrer  to  the  petition  and  raised  by  the 
assignments  under  consideration  Is:  Were 
there  sufficient  equities  stated  in  the  petition 
to  justify  the  court  in  granting  the  relief 
prayed  for?  If  a  negative  answer  is  return- 
ed to  this  question,  the  ruling  of  the  trial 
court  complained  of  was  correct,  and  should 
be  sustained.  It  will  be  observed  that  the 
cause  of  action  in  the  Instant  case  is  based 
wholly  upon  the  pleadings,  orders,  and  Judg- 
ment of  the  United  States  Coitrt  for  the  In- 
dian Territory  relied  upon  as  authority  for 
the  plaintiff  In  error's  lease  Involved  In  this 
case.  All  these  are  set  out  and  made  a  part 
of  the  petition  in  the  Instant  case,  and  their 
construction  thereby  invited.  A  considera- 
tion of  the  power  of  the  court  to  make  the 
order  and.  decree  relied  upon  as  authorizing 
the  lease  is  necessarily  involved  in  answer- 
ing the  question  above  suggested. 

It  is  contended  by  the  defendant  in  error 
that  the  plaintiff  in  error  does  not  come  into 
court  with  clean  hands,  and  for  that  reason 
was  properly  denied  relief  In  the  trial  court 

Mr.  Pomeroy,  in  his  Ekjulty  Jurisprudence 
(volume  1,  par.  397),  aays: 
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"On  tbe  otber  band,  the  maxim  now  tinder 
consideration,  'He  who  comes  into  equity  must 
come  with  clean  hands,'  is  much  more  efficient 
and  restrictive  in  its  operation.  It  assumes  that 
the  snitor  asking  the  aid  of  a  court  of  equity 
has  himself  been  guilty  of  conduct  in  violation 
of  the  fundamental  conceptions  of  equity  juris- 
prudence, and  therefore  refuses  him  all  recogni- 
tion and  relief  with  reference  to  the  subject-mat- 
ter or  transaction  in  question.  It  says  that 
whenever  a  party  who,  as  actor,  seeks  to  set  the 
judicial  machinery  in  motion  and  obtain  some 
remedy,  has  violated  conscience  or  good  faith, 
or  other  equitable  principle,  in  his  prior  con- 
duct, then  the  doors  of  the  court  will  be  shut 
against  him  in  limine;  the  court  will  refuse  to 
interfere  in  his  behalf,  to  acknowledge  hia  right, 
«r  to  award  him  any  remedy." 

And  in  paragraph  398  this  author  says: 

"Whatever  may  be  the  strictly  accurate  theo- 
ry concerning  the  nature  of  equitable  interfer- 
ence, the  principle  was  established  from  the  ear- 
liest days  that,  while  tbe  court  of  chancery  could 
interpose  and  compel  a  defendant  to  comply 
with  the  dictates  of  conscience  and  good  faith 
with  regard  to  matters  outside  of  the  strict  rules 
of  the  law,  or  even  in  contradiction  of  those 
rules,  while  it  could  act  upon  the  conscience  of 
a  defendant  and  force  him  to  do  right  and  jus- 
tice, it  would  never  thus  interfere  on  behalf  of 
the  plaintiff  whose  own  conduct  in  connection 
with  the  same  matter  or  transaction  has  been 
unconscientious  or  unjust,  or  marked  by  want  of 
good  faith,  or  has  violated  any  of  the  principles 
of  equity  and  righteous  dealing  which  it  is  tbe 
purpose  of  tbe  jurisdiction  to  sustain.  While  a 
court  of  equity  endeavors  to  promote  and  en- 
force justice,  good  faith,  uprightness,  fairness, 
and  conscientiousness  on  the  part  of  the  parties 
who  occupy  a  defensive  position  in  judicial  con- 
troversies, it  no  less  stringently  demands  tbe 
same  from  the  litigant  parties  who  come  before 
it  as  plaintiffs  or  actors  in  such  controversies. 
This  tundamental  principle  is  expressed  in  the 
maxim,  'He  who  comes  into  a  court  of  equity 
must  come  with  clean  hands' ;  and,  although 
not  a  source  of  any  distinctive  doctrines,  it  fui^ 
nishes  a  most  important  and  even  universal  rule 
affecting  tbe  entire  administration  of  equity 
jurisprudence  as  a  system  of  remedies  and  re- 
medial rights." 

Judge  Sanborn,  In  rendering  tbe  opinion 
of  the  Circuit  Court  ol  Appeals,  In  the  Mich- 
igbn  Pipe  Co.  et  al.  v.  Fremont  Ditch,  Pipe 
Line  &  Keservoir  Co.  et  aL,  111  Fed.  284, 
at  page  287,  49  O.  C.  A.  324,  at  page  327,  said : 

"A  suit  in  equity  is  an  appeal  for  relief  to  the 
moral  sense  of  the  chancellor.  A  court  of  equi- 
ty is  the  forum  of  conscience.  Nothing  but 
good  faith,  the  obligations  of  duty,  and  reason- 
able diligence  wUl  move  it  to  action.  Its  de- 
cree is  the  exercise  of  discretion ;  not  of  an  ar- 
bitrary and  fickle  will,  but  of  a  wise  judicial 
discretion,  controlled  and  guided  by  the  estab- 
lished rules  and  principles  of  equity  jurispru- 
dence. One  of  the  most  salutary  of  these  prin- 
ciples is  expressed  by  the  maxims,  'He  who 
comes  into  a  court  of  equity  must  come  with 
clean  hands,'  and  'He  who  has  done  iniquity  can- 
not have  equity.'  A  court  of  equity  will  leave 
to  his  remedy  at  law — will  refuse  to  interfere  to 
grant  relief  to — one  who,  in  the  matter  or  trans- 
action concerning  which  he  seeks  its  aid,  has 
been  wanting  in  good  faith,  honesty,  or  righteous 
dealing.  While  in  a  proper  case  it  acta  upon 
the  conscience  of  a  defendant  to  compel  him  to 
do  that  which  is  jnst  and  right,  it  repels  from 
its  precincts  remediless  the  complainant  who  has 
been  guilty  of  bad  faith,  fraud,  or  any  uncon- 
scionable act  in  the  transaction  which  forms  the 
basis  of  his  suit  1  Pom.  Eq.  Jur.  397,  398,  400 ; 
Medidne  Co.  t.  Wood,  108  U.  S.  218,  227,  2 


Sup.  Ct  486.  27  li.  Ed.  706:    Marble  Co.  ▼. 
Ripley,  10  Wall.  339,  387,  19  L.  Ed.  955." 

It  seems,  under  the  allegations  of  the  pe- 
tition and  the  findings  of  the  court  in  the 
order  of  June  7th,  that  the  guardian  and  the 
minor  allottee  were  driven  into  court  with 
the  petition  for  authority  to  make  the  new 
lease  by  reason  of  the  manner  in  which  the 
Wellsville  Oil  Company 'was  operating  Its 
first  lease;  the  court  finding  on  this  point 
that  its  manner  of  operating  was  "to  such 
an  excesslye  and  unreasonable  extent  that  the 
greater  part  of  the  oil  underlying  said  land 
will  be  exhausted  by  the  time  the  lease  ter- 
minated," and  that  "the  unusual  and  exces- 
sive pumping  would  result  tn  great  and  Ir- 
reparable loss  to  the  estate."  It  seems  from 
these  findings  that  the  plaintiff  In  error 
"was  wanting  in  good  faith,  honesty,  and 
righteous  dealing,"  and  that  it  had  breached 
its  duty  and  violated  its  contract  obligatlan, 
and  thereby  forced  the  guardian  to  petition 
for  authority  to  make  the  new  lease. 

It  was  said  by  Mr.  Justice  Van  Devanter, 
In  rendering  the  opinion  of  the  Circuit  Court 
of  Appeals,  in  Brewster  r.  Lanyon  Zinc  Co., 
140  Fed.  801,  72  C.  O.  A,  213,  In  regard  to 
the  mutual  obligations  assumed  in  an  oil 
lease: 

"In  the  absence  of  some  stipulation  to  that 
effect,  we  think  an  oil  and  gas  lease  cannot  be 
said  to  make  the  lessee  the  arbiter  of  the  extent 
to  which,  or  the  diligence  with  which,  the  explo- 
ration and  development  shall  proceed.  •  •  * 
The  object  of  tiie  operations  being  to  obtain  a 
benefit  or  profit  for  both  lessor  and  lessee,  it 
seems  obvious,  tn  the  absence  of  some  stipula- 
tion to  that  effect,  that  neither  is  made  the  ar- 
biter of  tbe  extent  to  which  or  the  diligence  with 
which  the  operations  shall  proceed,  and  that 
both  are  bound  by  the  standard  of  what  is  rea> 
sonable.  This  is  the  rule  of  all  other  contracts 
where  the  time,  mode,  or  quality  of  performance 
is  not  specified,  and  no  reason  ia  perceived  why 
it  should  not  be  equally  applicable  to  oil  and 
gas  leases." 

And  again,  in  tbe  course  of  the  same  opin- 
ion. It  is  said : 

"Whatever,  in  the  circumstances,  would  be  rea- 
sonably expected  of  operators  of  ordinary  pru- 
dence, having  regard  to  the  interests  of  both 
lessor  and  lessee,  is  what  is  required.  A  plajn 
and  substantial  disregard  of  this  requirement 
constitutes  a  breach  of  the  covenant  for  the  ex- 
ercise of  reasonable  diligence,  which,  as  before 
shown,  is  also  made  a  condition  of  the  lease  un- 
der consideration." 

It  follows  from  this  rule  that  a  plain  and 
substantial  disregard  of  Its  duty  to  operate 
the  lease  in  such  a  manner  as  would  be  rea- 
sonably expected  of  opei^tors  of  ordinary 
prudence,  having  regard  to  the  interests  of 
both  the  lessor  and  lessee,  would  be  a  breach 
of  its  contract,  and  that  this  obligation  might 
be  violated  as  much  by  a  too  strenuous  as 
by  a  too  dilatory  operation  of  the  lease. 
Both  the  petition  of  guardian  and  the  order 
of  the  court  show  a  flagrant  violation  of  this 
duty  in  the  manner  of  operating  the  first 
lease.  Then  it  seems  that  the  ground  upon 
which  the  Wellsville  Oil  Company  forced  the 
guardian  and  the  allottee  into  a  court  of 


Digitized  by 


Google 


348 


146  PACIFIC  BBPOBTBB 


(Okl. 


equity  to  obtain  tbe  antbority  for  execntlns  r 
a  new  lease  was  a  breach  of  Its  plain  obliga- 
tion to  the  minor  allottee  under  its  first 
lease  with  her.  This  being  true,  the  plain- 
tiff in  error  does  not  appeal  to  the  conscience 
of  the  chancellor  with  "clean  hands,"  and 
cannot  invoke  the  powers  of  a  court  of  equity 
for  its  relief.  The  very  right  of  action  set 
out  in. the  first  count  of  the  petition  in  the 
instant  case  is  based  upon  the  breach  of 
dnty,  the  wrongful  operation  of  the  first 
lease,  its  own  Iniquity.  The  principle  that 
no  one  can  take  advantage  of  his  own 
wrong,  much  less  found  a  right  of  action 
thereon,  is  as  old  as  Jurisprudence  itself. 
"He  who  comes  into  a  court  of  equity  must 
come  with  clean  hands,"  and  "He  who  has 
done  iniquity  cannot  have  equity."  The  rec- 
ord shows  that  the  plaintiff  not  only  came 
into  court  with  unclean  hands,  but  bad  been 
guilty  of  Iniquity  as  well,  and  the  trial  court 
properly  denied  It  relief. 

[2,  3]  3.  Again,  in  the  court's  order  author- 
izing the  lease  to  be  made,  it  is  provided  that 
the  guardian  "be,  and  he  is  hereby,  author- 
ized and  empowered  to  join  with  the  said 
Martha  Everett  in  the  execution  of  an  oil 
and  gas  mining  lease  on  the  allotment  of 
said  Martha  Everett,  to  the  WellsvUle  Oil 
Company,  •  •  •  which  said  lease  shall 
be  executed  in  conformity  with  the  regula- 
tions of  the  Secretary  of  the  Interior,  re- 
serve as  royalty,  •  •  •  and  for  which 
lease  the  guardian  shall  receive  a  bonus  of 
$20  an  acre,  *  *  *  which,  said  bonus 
shall  be  deposited  in  the  Union  Bank  & 
Trust  Company,  of  Chelsea,  I.  T.,  there  to  be 
and  remain  In  escrow  until  the  approval  of 
said  lease  by  the  Secretary  of  the  Interior,  at 
which  time  the  same  shall  be  paid  to  said 
guardian  for  the  use  aforesaid."  The  order 
further  provided  "that,  upon  the  approval  of 
the  lease  herein  authorized  by  the  Secretary 
of  the  Interior,"  the  present  lease  under 
which  the  allottee  held  the  premises  should 
be  vacated,  and  also  that  said  "guardian 
shall,  upon  the  execution  of  said  lease,  make 
a  full  report  of  his  doings  In  connection  there- 
with, and  that,  upon  receiving  said  bonus  of 
$20  an  acre,  he  execute  to  the  United  States 
of  America  an  additional  bond  in  the  sum  of 
$3,200,  conditioned  for  the  faithful  account- 
ing of  the  proceeds  of  said  lease." 

We  cannot  agree  with  the  contention  of 
the  plaintiff  in  error  that  this  provision  in 
the  order  authorizing  the  lease  providing 
ttiat  it  should  be  subject  to  the  approval  of 
the  Secretary  of  the  Interior,  and  should  be 
executed  in  accordance  with  the  rules  and 
regulations  prescribed  by  him,  and  direct- 
ing the  guardian  to  make  a  full  report  when 
the  order  had  been  complied  with,  and  pro- 
viding for  the  bonus  to  be  placed  in  escrow 
in  the  bank  until  the  Secretary  had  approved 
the  lease,  were  mere  idle  and  useless  provi- 
sions. We  rather  think  that  they  had  a  fixed 
and  i>et  purpose  understood  by  the  court  and 


the  parties  at  that  time,  and  that  the  provi- 
sion requiring  the  approval  of  the  Secretary 
of  the  Interior  was  Intended  as  a  condition 
precedent  to  be  compiled  wltb  in  order  to 
complete  the  execution  of  the  lease  contract, 
and  that,  not  having  been  complied  with,  the 
the  contract  was  not  complete,  and  no  estate, 
vested  in  the  lessee  thereunder. 

In  Blackstone,  book  2,  p.  157,  following  a 
discussion  of  conditions  subsequent,  it  is 
said: 

"But  if  the  condition  be  precedent,  or  to  be 
performed  before  the  estate  vesta,  as  a  grant  to 
a  man  that,  if  be  kills  another  or  goes  to  Rome 
in  a  day,  he  shall  have  an  estate  in  fee,  here, 
the  void  condition  being  precedent,  the  estate 
which  depends  thereon  is  also  void,  and  the 
grantee  shall  take  nothing  by  the  grant;  for 
he  bath  no  estate  until  the  condition  be  per- 
formed." 

Chancellor  Kent,  In  book  4,  at  page  125. 
says  in  regard  to  this  condition: 

"These  conditions  are  also  either  precedent 
or  subsequent;  and,  as  there  are  no  technical 
words  to  distinguish  them,  it  follows  that  wheth- 
er they  be  the  one  or  the  other  is  matter  of 
construction,  and  depends  upon  the  intention  of 
the  party  creating  the  estate.  A  precedent  con- 
dition is  one  which  must  take  place  before  the 
estate  can  vest  or  be  enlarged ;  as  if  a  lense 
made  to  R.  for  a  year,  to  commence  from  the  1st 
day  of  May  thereafter,  upon  condition  that  B. 
pay  a  certain  sum  of  money  within  the  time,  or 
if  an  estate  for  life  be  limited  to  A.  upon  his 
marriage  with  B.,  here  the  payment  of  the  money 
in  the  one  case  and  the  marriage  in  the  other 
are  precedent  conditions,  and,  until  the  condi- 
tion be  performed,  the  estate  cannot  be  claimed 
or  vest  Precedent  conditions  must  be  literal- 
ly performed,  and  even  a  court  of  chancery  will 
never  vest  an  estate,  when,  by  reason  of  a  con- 
dition precedent,  it  will  not  vest  in  law.  It 
cannot  relieve  from  the  consequences  of  a  con- 
dition precedent  unperformed." 

As  to  the  rule  of  construction,  the  same 
authority,  at  page  133,  aays: 

"Whether  the  words  amount  to  a  condition,  or 
a  limitation,  or  a  covenant  may  be  matter  of 
con  .struct  ion,  depending  on  the  contract.  The  in- 
tention of  the  party  to  the  instrument,  when 
clearly  ascertained,  is  of  controlling  efficacy, 
though  conditions  and  limitations  are  not  readily 
to  be  raised  by  mere  inference  and  argument. 
The  distinctions  on  this  subject  are  extremely 
subtle  and  artificial;  and  the  construction  of  a 
deed  as  to  its  operation  and  effect  will,  after  all 
depend  less  upon  the  artificial  rules  than  upon 
the  application  of  good  sense  and  sound  equity  to 
the  subject  and  spirit  of  the  contract  in  the  giv- 
en case." 

Mr.  Hargrave,  in  argument  In  the  case  o£ 
Scott  V.  Tyler,  29  Eng.  Bep.  (full  reprint) 
at  page  253,  said: 

"The  condition  precedent  Is  of  quite  an  oppo- 
site nature ;  there  the  estate  cannot  commence 
untU  the  condition  is  performed,  or  the  con- 
tingency has  happened.  *  *  *  A  passage  in 
Plowden  conveys  an  idea  of  the  dependent  na- 
ture of  the  estate  on  such  a  condition.  Judge 
Brown  says  (Plowd.  272):  'If  I  grant  to  you 
that,  if  you  will  do  such  a  thing,  you  shall  have 
a  lease  in  such  particular  land  of  mine,  there 
the  condition  precedes  the  lease,  as  the  needle 
precedes  the  thread  ;  and  as  the  needle  draws  the 
tbread  after  it  does  the  cqndition  the  lease.'  The 
condition,  therefore,  is  beneficial,  not  penal,  and 
is  favoured  and  benignantly  interpreted,  accord- 
ing to  the  intention  of  the  words.  Co.  TAt 
218a,  219b.     •     •     ♦     Therefore,  though  the 
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condition  be  impossible  or  ille^I,  no  estate  can 
trice,  and  it  is  the  same  as  if  none  bad  been 
riven.  Co.  Ut  206a  and  b,  217b,  218a ;  Ful- 
beck'g  par.  2,  part.  67a.  The  result  is  that,  al- 
tbougb  penal  conditions  to  destroy  estates  may 
be  dispensed  with,  beneficial  conditions  to  raise 
estates  must  always  be  complied  with.  If  this 
doctrine  is  important  at  law,  it  essentially  af- 
fects the  jurisdiction  of  equity ;  from  the  penal 
nature  of  conditions  subsequent,  they,  in  gener- 
al, fail  wlthib  that  lenient  principle  by  which 
courts  of  equity  relieve  against  penalties:  but 
there  is  no  connection  between  this  and  a  con- 
dition precedent,  which  operates  by  giving  an 
estate  and  conferring  a  benefit.  Upon  such  a 
condition  equity  cannot  interpose;  equity  can- 
not raise  an  estate  which  the  donor  has  not 
given.  If  such  a  power  was  to  be  assumed  over 
one  subject,  it  might  soon  extend  over  the  oth- 
ers, and  overleap  all  boundaries." 

These  Butboritlea,  we  consider,  justify  tlie 
conclusion  that  the  provisions  In  the  order 
requiring  the  approval  of  the  lease  by  the 
Secretary  of  the  Interior,  Interpreted  ac- 
cording to  the  rules  of  common  sense,  and 
considering  the  circumstances  surrounding 
the  court  and  the  parties  at  the  time  it  was 
made,  must  be  held  to  be  a  condition  preced- 
ent, and  It  was  placed  in  the  order  with 
the  purpose  and  intent  that  the  lease  should 
not  be  complete  or  effective  without  the  ap- 
proval of  the  Secretary  of  the  Interior.  This 
is  true  notwithstanding  the  fact  that  the 
Secretary  of  the  Interior  had,  at  tliat  time, 
no  legal  authority  to  approve  or  disapprove 
the  lease.  Morrison  t.  Bumette,  154  Fed. 
617,  83  C.  C.  A.  381.  For  that  reason  the 
condition  was  void,  but,  baring  been  made  a 
condition  precedent  in  the  court's  order  au- 
thorizing the  lease,  no  estate  Tested  until 
this  condition  was  complied  with. 

Much  reliance  is  placed  upon  the  case  of 
Morrison  t.  Bumette,  supra,  wherein  the 
Circuit  Court  of  Appeals,  in  construing  sec- 
tion 20  of  the  act  of  April  26,  1906,  held  that 
the  proviso  therein  contained  as  follows: 
"Provided,  that  allotments  of  minors  and  in- 
competents may  be  rented  or  leased  under  or- 
der of  the  proper  court" — taken  In  connec- 
tion v^-ith  the  provisions  of  the  act  of  July 
28,  1904,  conferring  "full  and  complete  Juris- 
diction" upon  district  courts  In  the  Indian 
Territory,  dispensed  with  the  approval  of 
the  Secretary  of  the  Interior  to  mining  leas- 
es on  Indian  lands,  and  that  after  the  pas- 
sage of  the  act  of  April  26,  1906,  the  Secre- 
tary had  no  further  authority  to  approve 
such  leases,  but  full  and  complete  authori- 
ty to  do  so  conferred  upon  the  United  States 
courts  In  the  Indian  Territory. 

The  conclusion  we  have  reached  in  this 
case  Is  not  In  conflict  with  the  decision  In 
Morrison  v.  Bumette,  supra.  The  distinction 
between  a  condition  subsequent  and  a  condi- 
tion precedent  marks  the  distinction  between 
these  cases.  In  the  former  the  estate  vests 
before  the  condition  is  to  be  performed,  and, 
where  void,  the  condition  cannot  operate  to 
divest  the  estate,  while  in  the  latter  the  per- 
formance of  the  condition  precedes  the  vest- 
ing of  the  estate,  and  where  the  condition 


is  void  no  estate  vests.  In  the  Instant  case 
the  condition  requiring  the  approval  of  the 
lease  by  the  Secretary  was  written  in  the 
order  authorizing  the  lease,  and  was  a  con- 
dition precedent,  while  In  the  Morrison  Case 
the  master  advertised  and  sold  the  lease  con- 
taining a  condition  for  its  approval  by  the 
Secretary,  and  the  court  approved  the  report 
of  the  master,  and  the  condition  requiring 
the  Secretary's  approval  to  that  lease  was 
to  be  obtained  later,  and  was  therefore  a 
condition  subsequent  The  court  in  that  case 
held  that  the  condition  was  void,  for  want  of 
authority  In  the  Secretary  to  approve  the 
lease,  as  provided  In  the  condition.  The  es- 
tate, however,  under  that  lease  had  vested, 
and  the  condition  subsequent,  although  void, 
was  not  ground  for  forfeiture. 

4.  We  cannot  agree  with  the  contention 
made  that  the  plaintiflC  in  error  was  com- 
pelled by  "duress"  to  accept  this  condition, 
as  the  Secretary  of  the  Interior  was  claim' 
ing  authority  to  approve  such  leases,  and  the 
court  was  conceding  it,  and  It  could  not  have 
obtained  the  order  for  the  lease  without  this 
condition.  It  Is  doubtless  true  that  the  court 
would  not  have  made  the  order  without  this 
condition  incorporated  In  It  This  fact,  in- 
stead of  supporting  the  claim  of  duress,  tends 
to  confirm  the  finding  hereinabove  made  that 
this  condition  was  knowingly  and  purposely 
written  In  the  order,  and  that  it  was  intend- 
ed by  the  court  and  understood  by  the  lessee 
to  be  a  condition  precedent  At  any  rate, 
the  plaintiff  in  error  cannot  escape  the  con- 
sequences of  failure  to  comply  with  it  on  the 
ground  of  duress.  There  is  nothing  in  the 
record  to  show  duress.  It  does  not  appear 
that  this  provision  was  even  objected  to  at 
the  time  the  order  was  made.  In  fact,  there 
is  evidence  In  the  record  that  would  possibly 
justify  the  Inference  that  the  attorney  for 
the  plaintlfl  in  error  prepared  this  order 
with  this  condition  in  It  and  presented  It  to 
the  court  for  his  signature. 

6.  Again,  the  order  of  July  24th  cannot  be 
given  the  force  contended  for  by  the  plaintlfl 
in  error.  It  is  not  clear  that  the  court  was 
not  Imposed  upon  and  Induced  to  make  this 
order  through  mistake  of  fact;  that  the  or- 
der of  June  7th  had  been  fully  complied 
with,  and  the  approval  of  the  Secretary  of 
the  Interior  to  the  lease  had  been  secured. 
It  will  be  remembered  that  the  lease  was  di- 
rected to  be  executed  under  the  rules  and 
regulations  of  the  Secretary  of  the  Interior, 
and  the  bonus  money  was  directed  to  be 
placed  in  escrow  until  the  Secretary  had  ap- 
proved the  lease,  and  then  delivered  to  the 
guardian,  and  the  guardian  was  directed  to 
execute  an  additional  bond  for  .$3,200  when  be 
received  the  bonus  money,  and,  when  all 
these  things  had  been  done,  the  order  direct- 
ed the  guardian  to  make  a  "full  report"  to 
the  court  The  guardian  made  a  report  on 
or  prior  to  July  24th.  What  he  reported 
does  not  appear;   tor  his  report  Is  not  In- 


Qigitized  by 


Google 


350 


145  PACIFIC  BBPOBTEB 


<Oki 


eluded  in  the  record.  It  does  Bppear  from 
this  order  of  July  24th  that  he  had  filed 
the  additional  bond  for  $3,200,  and,  though 
he  was  not  directed  to  do  this  until  after 
the  lease  bad  been  approved  by  the  Secre- 
tary of  the  Interior,  this  fact  tends  to  show 
that  the  guardian  reported  to  the  court  that 
he  had  fully  complied  with  the  order  au- 
thorizing the  lease.  These  things  justify  the 
Inference  that  either  the  court  was  misled 
and  deceived  by  the  report  of  the  g^uardian, 
and  led  to  make  the  order  of  July  24th,  un- 
der a  misapprehension  of  the  facts,  or  that 
he  considered  that  this  order  was  one  of  the 
necessary  steps  to  be  taken  in  the  completion 
of  the  lease.  The  fact  that  the  lessee,  subse- 
quent to  July  24th,  proceeded  in  its  attempt 
to  secure  the  approval  of  the  lease  by  the 
Secretary  of  the  Interior,  having  previously 
filed  the  same  with  the  Commissioner  to  the 
Five  Civilized  Tribes,  and  caused  it  to  be 
forwarded  to  the  Secretary  for  his  approval, 
would  indicate  that  the  lessee  regarded  this 
order  of  July  24th  as  one  of  the  necessary 
steps  to  be  taken  in  perfecting  the  lease. 
There  is  nothing  in  this  order  to  indicate  any 
purpose  on  the  part  of  the  court  to  vacate  or 
set  aside  the  condition  requiring  the  approval 
of  the  Secretary  of  the  Interior  in  the  order 
of  June  7th,  and  we  are  constrained  to  de- 
cline to  give  it  such  efCect 

We  therefore  conclude  that  the  demurrer 
was  well  taken  to  the  first  cause  of  action 
on  the  grounds  that  the  facts  set  out  were 
not  sufficient  to  justify  the  chancellor  in 
granting  equitable  relief,  inasmuch  as  the 
plaintiff  did  not  come  into  court  with  clean 
hands  and  had  failed  to  comply  with  a  con- 
dition precedent  upon  which  the  lease  was 
authorized;  namely,  had  not  secvired  the  ap- 
proval of  the  Secretary  of  the  Interior.  We 
are  equally  certain  that  the  demurrer  was 
good  as  to  the  second  cause  of  action,  in 
which  the  claim  was  made  for  compensation 
for  expenses  in  operating  the  lease  and  for 
improvements  placed  on  the  premises.  The 
plaintiff  is  in  possession.  It  invokes  the  Ju- 
risdiction of  equity  to  have  the  lease  under 
which  it  is  claiming  declared  valid  and  the 
lease  of  the  Alpha  Oil  Company  declared  in- 
valid. It  may  be  that  the  plaintiff  in  error 
could  not  be  dispossessed  without  being  com- 
pensated in  a  manner  and  as  It  claims  it 
should  be,  but  that  cannot  be  done  in  this 
suit  The  facts  alleged  in  the  two  counts 
were  not  sufficient  to  Justify  the  court  in 
granting  the  relief  prayed  for,  or,  In  fact, 
any  relief.  The  trial  court  was  right  in  sus- 
taining the  demurrer. 

We  recommend  that  the  exception  be  over- 
ruled, and  that  the  judgment  appealed  from 
be  affirmed,  and  that  the  former  opinion  filed 
herein  be  withdrawn,  and  this  substituted 
therefor,  and  that  a  rehearing  be  denied. 

FEB  CUBIAM.    Adopted  in  whole. 


(44  Okl.  666) 
BOTHWELL  et  aL  T.  WAT  et  aL    (No.  3897.) 
(Supreme  Court  of  Oklahoma.     Nov.  24,  1914, 
Behearing  Denied  Jan.  9,  1915.) 

(ByHabuM  by  the  Court.) 

Appeal  and  Ebbob  (i  1011*)  —  Mabbiaok  d 

13*)— judomkwt— conflicnsq    evidekok— 

"Coumon-Law  Mabbiaoe." 

To  constitute  a  valid  common-IaW  mar^ 
riage,  it  ia  necessary  that  there  shonid  be  an 
actual  and  mutual  agreement  to  enter  into  a 
matrimonial  relation,  permanent  and  exclusive 
of  an  others,  between  parties  capable  in  law  of 
making  such  a  contract,  consummated  by  their 
cohabitation  as  man  and  wife,  or  their  mntual 
assumption  openly  of  marital  dutiea  and  obliga- 
tions. And  in  an  action  where  it  is  necessary 
to  determine  the  issue  whether  such  actuu 
agreement  was  entered  into,  and  whether  there 
was  a  matrimonial  relation  maintained  between 
them,  permanent  and  exclusive  of  all  others,  o; 
whether  they  maintained  a  continual  living  to> 
gether  as  man  and  wife,  or  openly  assumed  mu- 
tual  duties  and  obligations  towards  each  other 
as  man  and  wife,  and  where  there  is  a  conflict 
in  the  testimony  as  to  facts  which  go  to  show 
whether  or  not  the  parties  actually  maintained 
those  marital  duties  and  obligations  required  bT 
the  common  law,  the  judgment  of  the  trial 
court  upon  such  facts  will  be  given  the  effect  of 
a  verdict  of  a  jury  upon  conflicting  testimouTj 
and,  if  reasonably  supported  by  the  evidence, 
will  not  be  disturbed  in  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  3983-3989;  Dec.  Dig.  f 
1011;*  Marriage,  Cent  Dig.  |  4;  Dee.  VUs-  i 
13.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common-Law  Mar- 
riage.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  CJourt,  Muskogee  Coun- 
ty ;    Farrar  L,  McCain,  Judge. 

Action  by  Thomas  J.  Way  and  others 
against  E.  C.  Bothwell  and  others,  to  can- 
cel deeds  and  remove  dond  from  title.  Judg- 
ment for  plaintiffs,  and  defendants  bring 
error.    Affirmed. 

N.  A.  Gibson,  H.  C.  Tburman,  and  T.  U 
Gibson,  all  of  Muskogee,  for  plaintiffs  In 
error.  N.  B.  Maxey  and  J.  F.  Brett,  both 
of  Muskogee,  for  defendants  in  error. 

HABRISON,  C.  This  action  was  begun  In 
May,  1911,  by  Thomas  J.  Way,  Irvln  Blancb- 
ard,  and  D.  S.  Squires,  a  minor,  solng  by 
J.  F.  Brett  her  next  friend.  The  plaintiffs 
alleged  that  they  were  owners  of  and  in  pos- 
session of  a  certain  160-acre  tract. of  land 
situated  in  Muskogee  county,  and  that  E.  O. 
Bothwell  had  what  purported  to  be  a  deed  of 
conveyance  from  defendant  Thomas  Brown 
and  bis  wife  to  the  same  tract  of  land,  and 
that  such  deed  was  a  cloud  upon  plaintiffs' 
title,  wherefore  they  prayed  the  cancellation 
of  same  and  for  an  injunction  against  de- 
fendants from  claiming  any  interest  under 
such  deed  and  from  interfering  with  plain- 
tiffs' possession  of  the  land.  And  for  far- 
ther cause  of  action  plaintiffs  alleged  that 
they  were  the  owners  and  in  possession  of 
the  land  described  by  virtue  of  title  acquired 
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thereto  from  the  heirs  of  Clta  Bamett,  a 
deceased  Creek  Indian  woman,  to  whom,  In 
her  lifetime,  the  land  had  been  allotted. 
Defendants  answered,  denying  generally  and 
s])eclfically  each  and  every  allegation  in 
plaintiffs'  petition,  and  by  way  of  cross-peti- 
tion alleged  that  they  were  the  owners  of 
and  entitled  to  the  possession  of  an  undivid- 
ed one-half  interest  in  the  land  in  question 
by  virtue  of  a  warranty  deed  from  Thom- 
as Brown,  who,  it  was  alleged,  was  the 
surviving  husband  of  Clta  Barnett,  deceas- 
ed. PlaintifTs  replied,  denying  that  Thom- 
as Brown  was  or  ever  had  been  the  hns- 
band  of  Olta  Barnett,  denying  that  he  had 
any  interest  or  title  whatever  in  the  said 
land,  and  <diarging  defendants  with  con- 
spiracy to  cloud  plaintiffs'  title.  The  case 
hinged  upon  the  question  whether  Thomas 
Brown  was  In  fact  the  husband  of  Clta  Bar- 
nett. A  number  of  witnesses  were  intro- 
duced for  the  purpose  of  showing  that  he 
was  her  husband,  and  a  number  introduced 
for  the  purpose  of  showing  that  he  was  not 
After  hearing  the  testimony  of  both  parties, 
the  court  decided  that  Brown  was  not  the 
husband  of  deceased,  and  rendered  Judgment 
in  favor  of  plaintifTs,  decreeing  the  cancella- 
tion of  the  deed  from  Thomas  Brown  to  E. 
O.  Bothwell,  and  from  such  Judgment  and 
decree  the  defendants  appeal. 

It  is  claimed  by  plaintiffs  in  error  that 
but  one  material  question  is  involved,  and 
that  is  whether  Thomas  Brown  was  Clta 
Barnett's  husband.  We  fully  agree  with 
counsel  that  this  la  the  decisive  question  In- 
volved. If  he  was  her  husband  and  entitled 
to  one-half  of  her  estate  under  the  law  of 
descent  and  distribution  then  in  force  in  the 
Creek  Nation,  then  a  deed  from  him  to  E. 
C.  Bothwell  of  his  undivided  one-half  in- 
terest in  her  allotment  was  valid,  and  the 
court  was  in  error  In  decreeing  the  cancel- 
lation of  same.  But  if  be  was  not  her  hus- 
band, and  had  never  been  legally  married  to 
her,  nor  acquired  any  interest  or  title  to  her 
allotment  through  other  sources,  then  the 
deed  from  him  te  Bothwell  conveyed  no  title, 
and  the  court  was  not  in  error  ia  decreeing 
its  cancellation. 

Evidence  was  introduced  by  defendants 
tending  to  show  that  a  common-law  marriage 
relation  existed  between  Thomas  Brown  and 
Clta  Barnett,  and  evidence  was  introduced 
by  plaintiffs  for  the  purpose  of  showing  that 
no  such  relation  existed.  Plaintiffs  in  er- 
ror, defendants  below,  contend  that  they 
showed  conclusively  by  positive  testimony 
that  Thomas  Brown  and  Clta  Barnett  enter- 
ed into  a  marriage  contract  according  to 
Creek  tribal  customs,  and  afterwards,  up  to 
the  time  of  her  death,  maintained  the  rela- 
tions of  husband  and  wife,  and  that  the 
contract  entered  into  between  the  parties, 
and  the  relations  thereafter  maintained  be- 
tween them,  were  sufficient  to  constitute  a 
common-law  marriage.  It  is  further  con- 
tended by  plaintiffs  in  error  that  the  testi- 


mony of  plalntlffB  fbr  the  purpose  of  show- 
ing that  they  were  not  married  was  all  of  a 
purely  negative  character  which  did  not,  as 
a  matter  of  law.  In  any  wise  weaken'  the 
effect  of  the  positive  testimony  introduced 
by  defendants.  On  the  other  hand,  it  is  con- 
tended by  defendants  in  error  that  the  tes- 
timony Introduced  by  them-  for  the  purpose 
of  disproving  such  marriage  was  not  of  a 
purely  negative  character,  but  strongly  tend- 
ed to  show  th{it  the  parties  were  never 
married,  and  that  no  marriage  relation  be- 
tween them  was  ever  maintained,  and  that 
the  trial  court  having  heard  the  testimony  of 
the  respective  parties,  and  upon  same  de- 
cided in  favor  of  plaintiffs,  the  Judgment  had 
the  effect  of  a  verdict  of  a  Jury  upon  con- 
flicting testimony,  and,  beiog  reasonably  sup- 
ported by  evidence,  should  not  be  disturbed 
by  this  court.  These  contentions  necessitate 
an  examination  of  the  testimony. 

On  behalf  of  the  defendants,  Thomas 
Brown  testified  that  he  and  Clta  Barnett 
were  married  about  the  month  of  May,  1899 ; 
that  she  died  some  time  in  February,  1900; 
that  they  bad  lived  together  about  a  year  and 
a  half,  and  that  she  was  his  wife  when  she 
died;  that  she  died  at  Old  Man  Snow's; 
that  a  child  was  bom  dead;  and  that  she 
lived  something  over  a  day  and  a  half  be- 
fore she  died. 

Melissa  Pence,  who  was  a  cousin  of  Tom 
Brown's,  and  whose  first  husband  was  John- 
son Barnett,  stated  that  Tom  and  Clta  came 
to  her  house  and  both  told  her  they  were 
married;  that  they  stayed  there  one  night 
and  occupied  the  same  bed.  She  said :  "They 
came  over  there  to  stay  all  night,  two  days, 
and  went  on  back."  She  did  not  say  to  where 
they  went  back.  She  also  said  they  lived 
together  a  long  time,  over  a  year.  To  the 
question,  "How  did  the  family  consider 
them?"  she  answered: 

"I  don't  know.  Q.  Did  they  consider  them 
married  or  not?    A  xes,  air;  I  think  so." 

She  also  testified  that  about  three  months 
after  they  were  at  her  house  she  saw  them 
together  at  Susana  Barnett's. 

George  Brown,  the  father  of  Thomas 
Brown,  testified  that  Tom  and  Clta  were 
married.  They  lived  together  about  a  year. 
In  answer  to  the  question,  "How  did  they 
happen  to  get  married?"  he  said: 

"Well,  George  Barnett,  Cita  Barnett's  father, 
came  to  my  house  and  talked  to  me  about  Cita 
and  Tom  being  so  they  could  fet  married,  and 
George  Barnett  told  me  that  it  would  be  well 
if  Tom  and  Cita  were  married  to  live  together 
and  support  each  other.  According  to  the  In- 
dian cuatoms,  if  the  parents  were  willing  for 
the  children  to  be  married,  it  always  has  been 
good,  and  George  Barnett  said  to  me  that  he 
was  willing  to  let  them  get  married." 

He  further  testified:  That  he  left  it  to 
Barnett  to  talk  to  these  young  people,  and 
never  knew  any  more  about  it  until  they 
were  together.  That  be  never  saw  either  ot 
them  for  a  long  time  until  Clta  and  Tom 
came  up  to  his  house.    When  they  came  to 
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his  bonse  they  said  nothing  aboat  being  mar- 
ried, when  they  left— they  stayed  all  night — 
and  when  they  left  they  left  together. 

Daniel  Pickett  testified  that  he  was  a  cou- 
sin to  George  Bamett;  that  George  Bamett 
came  up  to  his  house  and  told  him  that  be 
and  George  Brown  had  agreed  that  Tom  and 
Clta  should  be  -married.  He  also  testified 
that  he  saw  them  together  lifter  that;  that 
they  sometimes  used  to  come  up  to  bis  house ; 
that  they  stayed  all  night  there  sometimes. 

Legus  Brown,  a  brother  of  Thomas',  stated 
that  he  knew  that  Tom  and  Clta  lived  to- 
gether over  there  southwest  of  Brlstow  at 
George  Bamett's  house. 

"Q.  Did  Tom  and  Cita  stay  at  your  father's 
house  a  long  time?  A.  Only  when  they  came 
there  and  stayed  overnight.  Q.  Do  you  know 
how  your  family  regarded  them,  as  to  whether 
or  n«>t  tliey  were  married?    A.  I  don't  know." 

He  did  not  state  how  often  they  were  at 
his  father's  house,  nor  whether  more  than 
once,  but  stated  that  when  they  were  there 
they  occupied  the  same  bed. 

This  is  the  substance  of  the  relevant  tes- 
timony ofTered  by  defendants  In  support  of 
the  marriage. 

In  support  of  plalntlfFs'  contention  that  no 
marriage  relation  existed,  Billy  Bamett  tes- 
tified that  he  was  62  years  of  age ; .  that  he 
was  a  brother  to  George  Bamett  and  first 
cousin  to  George  Brown ;  that  he  knew  Tom 
Brown  and  Clta  Bamett  He  testified  as 
though  he  had  known  them  all  their  lives; 
that  he  lived  there  In  that  country ;  that  he 
had  never  seen  them  together  during  the  time 
It  Is  claimed  they  were  living  together  as 
man  and  wife.    He  said: 

"I  did  see  blm  come  up  there  once  or  twice, 
but  he  weut  back  the  same  day.  He  was  stag- 
ing at  Johnoon  Harnett's  at  the  time.  Q.  Did 
you  ever  have  any  conversation  with  George 
Bamett  about  Tom  Brown  and  Cita  and  their 
relationship?  A.  Yes,  sir;  because  we  all  knew 
they  were  close  kin,  were  cousin's  children.  Q. 
Ask  him  if  he  ever  had  any  conversation  with 
George  Bamett  about  Cita  and  Tom  Brown 
marrying?  A.  No,  sir;  I  never,  because  they 
was  too  close  kin.  Q.  If  two  persons  were  near- 
er relation  than  third  cousins,  could  they  marry 
under  the  Creek  custom?  A.  No,  they  could 
not  marry  either  second  and  third.  Q.  Under 
the  custom  and  understanding  of  the  Euches, 
what  relation  would  Tom  Brown  and  Cita  be? 
A.  They  would  call  each  other  brothers,  under 
the  Indian  custom.  Under  the  ways  of  the  In- 
dians they  call  their  cousins  sistera  and  broth- 
ers Just  the  same  as  if  they  were  own  sisters. 
Q.  Could  sisters  and  brothers  get  married?  A. 
No,  sir ;  the  old  people  during  that  time 
wouldn't  allow  such  as  that.  Q.  Is  that  one  of 
the  reasons  why  you  Icnow  Tom  Brown  and 
Cita  were  not  married?  A,  I  never  thought  of 
them  being  married  that  way  at  all.  Q.  Did 
George  Bamett  ever  say  anything  to  you  about 
Cita  and  Tom  being  intimate,  and  was  appar: 
ently  mad  about  it?  (This  question  was  ob- 
jected to  but  finally  admitted.)  A.  I  don't  know 
whether  they  were  in  that  condition  or  not 
Tliey  used  to  talk  to  each  other,  but  I  thought 
they  talked  to  each  other  because  they  were  a<>- 
quainted." 

Jesse  Allen  testified  that  he  was  an  Eucfae 
Indian,  59  years  old,  and  bad  lived  in  the 
Creek  Nation  all  of  his  lifb;   that  he  knew 


George  Brown  and  George  Bamett;  that 
they  were  first  oonslns,  being  children  of 
two  sisters;  that  he  lived  close  to  George 
Bamett ;  that  he  knew  Tom  and  Cita ;  that 
he  did  not  know  anything  about  their  being 
married;  that  he  had  never  beard  any  of 
the  family  say  anything  about  their  being 
m'arried.  In  answer  to  the  question,  "Did 
they  live  together?"  he  said: 

"Why,  Thomas,  when  he  got  out  of  Jail,  he 
went  back  up  in  there  and  was  staying  aroun3 
George's  place  with  the  folks,  and  it  wasn't  long 
before  he  moved  off  down  here  at  Haskell.  Q. 
Did  you  hear  any  of  the  family  or  any  of  them 
say  anything  about  Thomas  and  Cita  being  msi^ 
ried?  A.  No,  sir;  I  did  not  Q.  When  was 
it  that  Tom  came  back  from  the  penitentiaryT 
how  long  before  Cita'a  death?  A.  Why.  I  don't 
know  Just  exactly,  but  it  was,  I  don't  thlnkt, 
very  long— a  short  time." 

In  answer  to  the  question  whether  or  not 
the  Euche  Indians  permitted  the  marriage  of 
close  relations,  he  said: 

"Their  custom  was  that  they  never  married 
their  close  relation.  If  they  were  cousins  thex 
claimed  brother  and  sister  ship.  Q.  How  about 
third  cousins,  could  they  marry?    A.  No,  air." 

Melissa  Johnson,  sister  of  Cita  Bamett,  19 
years  old,  testified  that  she  knew  Tom  Brown 
and  had  never  heard  her  family  say  anything 
about  Clta  and  Tom  being  married. 

Jeannetta  Johnson,  another  sister,  23  yean 
of  age,  testified  that  when  Clta  died  she  waa 
living  with  her  anntle  at  Kellyvllle;  that 
she  was  then  In  school;  that  when  she 
left  school  Clta  was  at  home  with  her  fa- 
ther ;  that  Tom  Brown  was  not  living  there. 
In  answer  to  the  question,  "Did  you  know 
Tom  Brown  at  that  time?"  she  said: 

"Tea,  sir;  I  have  known  him,  bnt  he  never 
did  marry  her.  Q.  Well,  did  you  ever  hear  any- 
thing said  in  the  family  about  Tom  and  Cit« 
being  married?    A.  No,  sir." 

Jacob  Roland,  a  Enche  Indian,  26  years  of 
age,  stated  that  he  had  known  the  families 
of  the  parties  all  his  life ;  lived  in  a  quarter 
of  a  mile  of  his  grandmother's  house,  where 
George  Bamett  most  of  the  time  made  his 
home;  that  his  family  was  with  him  and 
would  move  with  him  back  and  forth  to  and 
from  bla  grandmother's;  that  Clta  made 
her  home  with  him ;  that  he  had  known  her 
Intimately  for  the  last  year  or  two  before 
her  death ;  that  he  was  well  acquainted  with 
Tom  Brown;  that  he  lived  about  vrlth  bis 
father  and  the  rest  of  his  kin  folks;  that 
Tom  Brown  did  not  live  with  George  Barnett 
and  his  family ;  that  he  never  heard  any  of 
the  family  say  anything  about  their  being 
married ;  that  he  would  have  seen  them  to- 
gether if  they  had  been  man  and  wife;  that 
he  savv  Cita  nearly  every  day ;  that  he  would 
see  Tom  every  month  or  so;  stayed  at  his 
cousin's  house  and  would  see  him  visiting 
around ;  that  he  was  Intimate  with  the  fam- 
ily and  visited  them  frequently  and  never 
beard  any  of  the  family  say  anything  about 
them  being  married. 

Thomas  Way,  one  of  the  plaintiffs,  S3  yeam 
old,  testified  that  be  had  lived  In  that  country 
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about  30  years  and  in  tbat  Immediate  coun- 
try 26  years;  was  well  acquainted  with 
George  Barnett's  family;  was  about  his 
place  frequently;  that  he  was  well  acquaint- 
ed with  Cita  Bamett;  that  during  the  years 
1898,  1889,  1900,  she  lived  with  her  father, 
part  of  the  time,  however,  with  her  aunt, 
Susana  Bamett;  that  he  knew  Tom  Brown. 
In  answer  to  the  question,  "Did  you  see  him 
about  George  Barnett's  or  where  Clta  was 
during  these  years?"  he  said: 

"No,  sir;  I  never  saw  him  with  the  family  at 
all.  _  Be  stayed  a  while  with  his  brother  as  be 
testified  here,  and  at  Jackson  Barnett's,  and  at 
I  think  about  the  time  Cita  died,  or  just  before 
Cita  died,  I  can't  recall  just  exactly." 

He  farther  testified  that  be  bad  never 
beard  any  of  the  family  say  anything  about 
Cita  and  Tom  being  married;  that  he  had 
been  leasing  the  land  in  question  since  about 
1888,  and  had  been  in  possession  of  same  dur- 
ing the  time;  that  he  bad  leased  Cita's  land 
from  her  father,  George  Bamett,  until  after 
his  death,  and  then  from  Billy  Bamett,  as 
guardian  of  the  children;  that  he  had  been 
In  iiossession  of  same  through  George  Bar- 
nett,  and  then  after  his  death  through  the 
guardian  of  George's  diildren;  that  as  the 
children  had  attained  majority  he  had  bought 
the  interests  of  all  the  heirs,  except  two,  one 
of  whose  interests  Mr.  Blanchard  had  bought, 
and  the  other  one,  Delia  S.  Squires,  had  never 
sold  her  Interest  yet,  during  all  of  which  time 
Tom  Brown  had  made  no  claim  to  the  allot- 
ment nor  made  any  demand  for  any  of  the 
lenta  therefrom. 

This  is  the  substance  of  all  the  testimony 
offered  in  relation  to  the  marriage. 

It  is  contended  by  plaintiffs  in  error  that 
tite  Arkansas  statutes  on  marriage  and  di- 
vorce were  in  force  In  the  Indian  Territory 
at  the  time  of  this  alleged  marriage,  and  Is 
contended  by  defendants  in  error  that  the 
Creek  law  was  In  force  at  the  time,  but  it 
Is  nnnecessary  to  decide  these  questions,  as 
it  Is  very  clear  under  the  evidence  that.  If 
there  was  a  marriage  contract  at  all.  It  was 
not  made  under  either  of  the  above  laws. 
The  question,  then.  Is  whether,  under  all  the 
testimony,  there  was  suflScient  evidence  to 
sustain  the  contention  of  a  common-law  mar- 
riage. We  are  unable  to  say  what  our  views 
might  have  been,  had  we  occupied  the  position 
of  Juror  or  trial  Judge,  and  it  would  probably 
be  Inappropriate  to  express  our  views  of  the 
weight  of  the  testimony  here,  Inasmuch  as 
we  did  not  see  the  witnesses  nor  bear  them 
testify.  It  is  true,  as  contended  by  plaintiffs 
In  error,  that  the  testimony  in  support  of  the 
marriage  contract  and  of  marriage  relations 
between  the  parties  was  positive,  while,  on 
the  other  band,  the  testimony  of  defendants 
In  error  was  in  a  measure  of  a  negative  char- 
acter. But  an  examination  of  the  testimony 
shows  that  although  Tom  Brown  testified 
positively  that  he  and  Clta  Bamett  were  mar- 
ried, and  tbat  their  marriage  agreement  be- 
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tween  them  was  made  out  In  the  field  at  the 
time  Clta  came  to  the  place  where  be  was 
plowing,  yet  he  is  not  corroborated  on  this 
point  by  any  other  witness.  It  is  true  also 
that  George  Brown,  bis  father,  testified  that 
Tom  and  Cita  were  married,  but  an  examina- 
tion of  his  testimony  discloses  that  he  knew 
nothing  abont  it,  except  from  hearsay.  The 
testimony  shows  Uiat  George  Bamett,  Cita's 
father,  came  to  liim  and  talked  about  Tom 
and  Cita  getting  married,  and  expressed  a 
willingness  in  that  regard,  but  George  Brown 
stated  that  he  left  the  whole  matter  to  George 
Bamett  to  arrange,  and  did  not  know  any- 
thing about  it  until  he  afterwards  heard  tbat 
they  had  agreed  to  get  married.  This  is  all 
the  testimony — the  positive  testimony — as  to 
the  fact  that  they  did  agree  to  get  married. 
This  testimony  shows  clearly  tbat  such  con- 
tract or  agreement,  if- made  at  all,  was  not 
made  in  accordance  with  either  the  Indian 
laws  or  the  Arkansas  laws  on  marriage,  and 
under  all  the  testimony  submitted,  viewed  In 
the  light  of  their  subsequent  conduct  and  re- 
lations towards  each  other,  we  do  not  feel 
Justified  in  saying  the  court  erred  In  holding 
that  it  was  sufficient  to  constitute  a  common- 
law  marriage.  As  to  their  conduct  and  re- 
lations towards  each  other  subsequent  to  the 
alleged  agreement  to  marry,  Melissa  Pence, 
a  cousin  of  Tom  Brown,  stated  that  Tom  and 
Cita  came  to  her  house  and  told  her  that 
they  were  married;  that  they  stayed  there 
two  days  and  a  night  and  occupied  the  same 
bed;  that  some  three  months  after  this  she 
saw  them  together  again  at  Susana  Barnett's. 
George  Grown,  the  father  of  Thomas  Brown, 
testified  that  they  lived  together,  but  an  ex- 
amination of  bis  testimony  shows  that  their 
living  together  was  a  mere  supposition  or  as- 
sumption on  bis  part ;  that  as  a  fact  he  did 
not  personally  know.  Daniel  Pickett  testi- 
fied that  George  Barnett  told  him  tbat  he 
and  George  Brown  had  agreed  for  Tom  and 
Clta  to  get  married ;  that  he  afterwards  saw 
them  together;  that  they  sometimes  came  to 
his  house  and  sometimes  stayed  all  night 
Legus  Brown,  a  brother  of  Tom's,  stated  that 
Tom  and  Cita  lived  together  over  there  south- 
west of  Bristow  at  George  Barnett's  bouse, 
bnt  several  other  witnesses,  near  neighbors 
and  members  of  Bamett's  family,  testified 
that  they  did  no  such  thing.  Legus  Brown 
also  testified  that  he  did  not  know  whether 
the  family  considered  them  married  or  not 
On  the  other  band,  Billy  Barnett,  a  cousin 
of  George  Barnett,  an  Indian  who  bad  lived 
there  most  of  bis  life  and  knew  the  fam- 
ilies of  both  Tom  and  Cita,  testified  that 
be  had  never  seen  them  together,  except  that 
be  bad  seen  Tom  come  up  there  once  or 
twice,  but  be  went  back  the  same  day,  and 
said  that  be  (Tom)  stayed  at  Johnson  Bar- 
nett's at  the  time.  Jesse  Allen,  another 
Indian  of  the  Euche  Tribe,  testified:  That 
he  knew  the  families  well,  and  in  answer 
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to  the  question,  "Did  they  live  togetherr* 
said: 

"When  Tom  got  out  of  jail  he  went  back  up 
there  and  stayed  arouod  awhile,  but  not  long 
before  he  moved  off  down  at  Haskell." 

That  he  had  never  heard  any  of  the  fam- 
ily say  anything  about  them  being  married. 
Jacob  Roland  testified  that  he  had  lived 
within  a  quarter  of  a  mile  of  his  grand- 
mother's during  the  time  of  the  alleged 
marriage  relation,  and  that  George  Bamett 
most  of  the  time  made  bis  home  with  Ro- 
land's grandmother,  and  that  Clta  made  her 
home  with  her  father,  and  that  Tom  during 
the  time  made  his  home  with  bis  father  and 
the  rest  of  bis  kin  folks  and  did  not  live 
with  George  Bamett  and  bis  family;  that 
be  had  never  heard  any  of  the  family  say 
anything  about  their  being  married;  that 
he  saw  Clta  nearly  every  day.  He  saw  Tom 
every  month  or  so.  Thomas  Way  testified 
practically  to  the  same  effect.  He  also  tes- 
tified that  Melissa  Fence  told  him  that  Tom 
and  Clta  were  never  married,  but  Melissa 
Pence  denied  making  this  statement  Two 
of  Clta's  sisters  and  one  of  her  brothers  tes- 
tified that  they  had  never  known  of  Tom  and 
Clta  living  together  as  man  and  wife,  and 
never  beard  any  of  the  family  say  anything 
about  their  being  married,  and  one  of  the 
sisters,  Jeannetta,  testified  that  Tom  never 
did  marry  her.  George  Barnett  and  his  wife, 
Clta's  father  and  mother,  were  dead  at  the 
time  of  this  trlaL 

Now,  while  the  testimony  of  plaintiffs  In 
error  on  Its  face  Is  positive  In  character,  yet 
when  viewed  In  the  light  of  the  admitted 
lack  of  opportunity  of  the  witnesses  to  know 
what  they  were  testifying  to  (that  is,  to 
have  personal  knowledge  of  the  facts  to 
which  they  were  testifying),  their  testimony 
is  not  of  that  positive  character  as  to  ren- 
der It  absolutely  conclusive.  It  is  also  true 
tbat  the  testimony  of  defendants  in  error's 
witnesses  was  in  some  measure  of  a  nega- 
tive diaracter,  but  in  many  Instances  they 
testified  to  facts  from  which  valid  inferences 
might  be  drawn. 

As  to  what  constitutes  a  common-law 
marriage,  Mr.  Greenleaf,  in  section  107,  vol. 
1  (16th  Ed.),  says: 

"It  is  frequently  said  that  general  repntatioq 
Is  admissible  to  prove  the  fact  of  the  marriage 
of  the  parties  alluded  to,  even  in  ordinary  cas- 
es, where  pedigree  is  not  in  question.  In  one 
case,  indeed,  such  evidence  was,  after  verdict, 
held  sufficient  prima  facie  to  warrant  the  jury 
in  finding  the  fact  of  marriage,  the  adverse 
party  not  having  cross-examined  the  witness^ 
nor  controverted  the  fact  by  proof.  But  the  ev- 
idence produced  in  the  other  cases  cited  in 
support  of  this  position  cannot  properly  be  call- 
ed hearsay  evidence,  but  was  strictly  and  truly 
original  evidence  of  facts  from  which  the  mar- 
riage might  well  be  inferred,  such  as  evidence 
of  me  parties  being  received  into  society  as  mad 
and  wUe,  and  being  visited  by  respectable  fam- 
ilies in  the  neigliborhood,  and  of  their  attending 
church  and  public  places  together  as  such,  and 
otherwise  demeaning  themselves  in  public  and 
addressing  each  other  as  persona  actually  mar- 
ried." 


In  28  Cyc.  837,  the  essentials  of  a  com- 
mon-law marriage  are  defined  as  follows: 

"All  that  is  required  is  that  there  should  l>e 
an  actual  and  mutual  agreement  to  enter  into  a 
matrimonial  relation,  permanent  and  exclusive 
of  all  others,  between  parties  capable  in  law 
of  making  such  a  contract,  consummated  by 
their  cohabitation  as  man  and  wife,  or  their 
mutual  assumption  openly  of  marital  duties  and 
obligations." 

Now,  in  order  to  bring  the  relations  be- 
tween Tom  Brown  and  Clta  Barnett  within 
the  rule,  supra,  it  is  argued  by  plaintiffs  in 
error  ttiat  the  testimony  of  Thomas  Brown, 
Melissa  Pence,  George  Brown,  Daniel  Pick- 
ett, and  Legus  Brown  conclusively  shows 
that  Thomas  Brown  and  Clta  Bamett  were 
received  as  man  and  wife  and  vistted-  by  re- 
spectable members  of  their  Indian  society, 
and  that  they  appeared  together  publicly  aS' 
man  and  wife;  that  Thomas  Brown  and 
Clta  Bamett  told  their  friends  that  they 
were  married,  occupied  the  same  room  and 
bed,  appeared  in  public  as  man  and  wife; 
and  that  Thomas  Brown  worked  all  the 
time  like  a  man  to  make  a  living  for  Clta. 
We  cannot  agree  with  plaintiffs  in  error 
that  the  testimony  of  the  foregoing  witnesses 
shows  the  facts  which  plalntitCs  in  error  con- 
tend they  show.  It  does  not  appear  from 
the  testimony  of  any  witness  in  the  record 
that  Tom  and  Clta  ever  appeared  together 
in  public,  at  church,  or  at  any  other  public 
gathering.  The  only  testimony  as  to  their 
being  together  at  any  time  by  witnesses 
who  knew  the  facts  was  testimony  of  their 
being  tosetber  one  or  two  nights  once  in  a 
great  while.  There  is  no  testimony  tliat 
he  ever  told  any  of  his  friends  tbat  Clta 
was  his  wife,  except  bis  cousin  Melissa 
Pence.  Even  his  father  testified  tbat  at  the 
time  they  stayed  all  night  together  at  his 
house  they  said  nothing  about  being  mar- 
ried, but  slept  together  that  night,  and  went 
away  together  the  next  day.  Neither  la 
there  any  testimony  that  they  ever  any 
time  claimed  any  one  particular  place  as 
their  common  home,  nor  is  there  any  testi- 
mony that  they  were  ever  visited  by  any  of 
their  friends  or  relatives,  or  ever  invited 
any  one  to  visit  them,  or  bad  or  claimed 
any  comm<m  bouse  to  which  friends  could 
be  invited.  Nor  Is  there  any  testimony  that 
Tom  ever  contributed  one  penny's  worth  to 
Clta's  support  Nor  is  there  any  testimony 
that  Clta  was  ever  known  or  recognized  or 
referred  to  by  her  relatives  and  lifetime 
friends  and  acquaintances  by  any  other 
name  than  Clta  Bamett,  while  her  other 
sisters  and  Melissa  Pence  were  invariably 
referred  to  under  the  name  their  husbands 
bore.  It  is  also  a  significant  fact  that  not 
one  of  Clta's  brothers  or  sisters,  nor  one 
of  their  disinterested  neighbors  who  had 
known  them  all  their  lives,  bad  ever  heard 
of  their  being  married,  or  even  claiming  to 
be  married.  Under  this  state  of  facts,  we 
do  not  feel  that  we  could  soundly  say,  as  a 
matter  of  law,  that  the  trial  court  erred  in 
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holding  tbat  fbe  marriage  relation  bad  not 
been  sbown.  These  facts  were  all  before 
him,  and  he  bad  better  opportunities  for 
weighing  them  and  for  judging  the  credi- 
bility of  the  witnesses  than  we  liave,  and 
we  cannot  feel  Justified  in  reversing  the 
judgment 
The  judgment  Is  therefore  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(45  Okl.  327) 

SIMPKINS   et   aL   v.    WARE.      (No.    5453.) 

(Supreme  Court  of  Oklahoma.    Sept  22,  1914. 

Rehearing  Denied  Jan.  9,  1915.) 

^S^naittt  iy  the  Court.) 

1.  Indians    (j    18*)— Tribai  Pbopkbtt— Ik- 

HK&ITABLK  iNIEBEST. 

Prior  to  the  taking  effect  of  the  act  of 
Congress  of  June  28,  1906  (34  Stat  539,  c. 
357:^),  entitled  "An  act  for  the  divlBion  of  the 
lands  and  funds  of  the  Osage  IndlauB  in  Okla- 
homa territory,  and  for  other  purposes,"  a  mem- 
ber of  the  Osage  Tribe  of  Indians  had  no  estate 
or  interest  in  the  lands  and  other  property  of 
the  tribe  to  wtiicb  her  heirs  would  succeed  at 
her  death. 

[Ed.  Note.— For  other  cases,  see  Indianst 
Cent  Dig.  {  49;   Dec.  Dig.  S  18.*] 

2.  Indians    (S    18*)  —  Heibbbif  —  Husband 

AND   WiFI. 

Upon  the  death  of  an  Osage  Indian  wo- 
man, who  had  been  married  more  than  once,  and 
whose  estate  consists  of  lands  and  other  prop- 
erty allotted  and  set  aside  to  her,  under  the  pro- 
visions of  the  act  of  Congress  of  June  28.  1906, 
during  coverture  with  a  surviving  husband,  such 
husl>aLnd  succeeds  to  one-third  of  said  estate. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  i  49;  Dec.  Dig.  {  la*] 

Error  from  District  Court,  Osage  County; 
R.  H.  Hudson,  Judge. 

Proceedings  instituted  In  county  court  be- 
tween Mary  L.  Simpklns  and  others  and 
David  A.  Ware,  to  have  declared  the  rights 
of  all  persons  in  the  matter  of  the  estate 
of  Victoria  Ware,  deceased.  From  a  judg- 
ment of  the  district  court  on  appeal  that 
David  A.  Ware  was  entitled  to  one-third  In- 
terest In  such  estate,  the  other  parties  bring 
error.    Affirmed. 

H.  P.  White  and  A.  M.  Wlddows,  both  of 
Pawhuska,  for  plaintiffs  in  error.  Leahy  & 
McDonald,  of  Pawhuska,  for  defendant  In 
error.  Preston  A.  Shlim,  of  Pawhuska,  ami- 
cus curlte. 

BLEAKMORE,  J.  This  case  presents  er- 
ror from  the  district  court  of  Osage  county. 
The  proceeding  was  commenced  In  the  coun- 
ty court  of  tbat  county  under  the  provisions 
of  section  6488,  Rev.  Laws  1910,  for  the 
purpose  of  having  ascertained  and  declared 
the  rights  of  all  persons  In  the  matter  of 
the  estate  of  Victoria  Ware,  deceased.  Upon 
determination  of  the  cause  there,  appeal  was 
had  to  the  district  court,  and  from  the  Judg- 
ment of  tbat  court  adjudging  that  the  de- 
fendant In  error,  David  A.  Ware,  the  sur- 


viving husband,  was  entitled  to  an  undivided 
one-tblrd  Interest  In  said  estate,  plaintiffs 
In  error  bring  the  case  here.  The  facts,  as 
disclosed  by  the  record,  are  that  the  deceas- 
ed, then  Victoria  Del  Orler,  a  member  of  the 
Osage  Tribe  of  Indians,  and  a  widow  with 
six  children  by  former  marriage  and  a 
grandchild  by  a  deceased  son,  was  married 
to  David  A.  Ware  on  the  10th  day  of  De- 
cember, 1904,  and  lived  with  him,  as  his 
wife,  until  her  death  on  the  30tb  day  of 
March,  1911.  Her  husband,  David  A.  Ware, 
defendant  in  error,  and  said  children  and 
grandchild,  plaintiffs  In  error,  survived  her. 
Her  entire  estate  consisted  of  Osage  lands 
allotted  to  her,  moneys  segregated  and  plac- 
ed to  her  credit,  and  her  Interest  In  the 
moneys  due  or  tbat  might  thereafter  become 
due  to  be  held  in  trust  for  the  Osage  Tribe 
of  Indians  by  the  United  States. 

Dealings  with  the  Osages  are  evidenced 
by  numerous  treaties  made  by  the  United 
States  with  them,  beginning  in  1808  and  cul- 
minattag  in. the  purchase  from  the  Cherokee 
Nation  of  the  lands  now  occupied  by  the 
members  of  the  Osage  Tribe  and  the  division 
thereof  under  the  terms  of  an  act  of  Con- 
gress approved  June  28,  1906,  entitled  "An 
act  for  the  dl%'ision  of  the  lands  and  funds 
of  the  .Osage  Indians  In  Oklahoma  Territory, 
and  for  other  purposes."  An  examination 
of  the  various  provisions  of  those  treaties 
will  be  unprofitable. 

By  said  act  of  June  28,  1906,  it  was  pro- 
vided: 

"That  the  roll  of  the  Osage  Tribe  of  Indians, 
as  shown  by  the  records  ot  the  United  States 
in  the  office  of  the  United  States  Indian  agent 
at  the  Osage  Agency,  Oklahoma  territory,  as 
it  existed  on  the  first  day  of  January,  nineteen 
hundred  and  six,  and  all  children  born  between 
January  first,  nineteen  hundred  and  six,  and 
July  first  nineteen  hundred  and  seven,  to  per- 
sons whose  names  are  on  said  roll  on  January 
first,  nineteen  hundred  and  six,  and  all  children 
whose  names  are  not  now  on  said  roll,  but  who 
were  bom  to  members  of  the  tribe  •  »  • 
who  have,  or  have  had,  white  husbands,  is  here- 
by declared  to  be  the  roll  of  said  tribe  and  to 
constitute  the  legal  membersfiip  thereof." 

It  was  also  provided: 

"That  all  lands  belonging  to  the  Osage  Tribe 
of  Indians  in  Oklahoma  territory,  except  as 
herein  provided,  shall  be  divided  among  the 
members  of  said  tribe,  giving  to  each  his  or 
her  fair  share  thereof." 

Every  such  enrolled  member  was  permit- 
ted to  select  three  tracts  of  160  acres  each, 
and  it  was  provided  further  by  said  act 
tbat  all  oil,  gas,  coal,  and  other  minerals 
covered  by  the  land,  for  the  selection  of 
which  provision  was  made,  was  reserved  to 
the  Osage  Tribe  for  a  period  of  26  years 
from  the  8th  day  of  April,  1006,  and  that 
all  royalties  from  mineral  leases  and  all 
moneys  received  from  the  sale  of  town  lots 
and  from  the  leasing  of  grazing  lands  should 
be  placed  in  the  treasury  of  the  United 
States  to  the  credit  of  the  members  of  the 
tribe  and  distributed  to  those  appearing  up- 
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on  tbe  tribal  rolla.  The  evident  purpose  of 
this  act  was,  so  far  as  practicable,  to  pro- 
vide for  a  final  dl8ik>sitlon  of  tbe  afTalrs  of 
the  tribe  and  a  division  of  the  property 
thereof  to  its  members  in  severalty. 
By  section  6  of  said  act  it  is  provided: 

"That  the  lands,  moneys,  and  mineral  inter- 
ests, herein  provided  for,  of  any  deceased  mem- 
ber of  the  Osage  Tribe  shall  descend  to  big  or 
her  legal  heirs,  according  to  the  laws  of  tbe 
territory  of  Oklahoma,  or  of  the  state  in  which 
said  reservation  may  be  hereinafter  incorporat- 
ed, except  where  the  decedent  leaves  no  issue, 
nor  husband  nor  wife,  in  which  case  said  lands, 
moneys,  and  mineral  interests  must  go  to  the 
mother  and  father  equally." 

Section  8418,  Bev.  Laws  1910,  provides 
Inter  alia  that: 

"If  the  decedent  leave  a  surviving  husband  or 
wife,  and  more  than  one  child  living,  or  one 
child  living  and  the  lawful  issue  of  one  or  more 
deceased  children,  one-third  to  the  surviving 
husband  or  wife,  and  the  remainder  in  equal 
shares  to  his  children,  and  to  the  lawful  Issue 
of  any  deceased  child,  by  right  of  representa- 
tion: *  •  •  Provided,  that  if  the  decedent 
shall  have  been  married  more  tl^  once,  the 
spouse  at  the  time  of  death  shall  inherit  of  the 
property  not  acquired  during  coverture  with 
such  spouse  only  an  equal  part  with  each  of  the 
living  children  of  decedent,  and  the  lawful  is- 
sue of  any  deceased  child  by  right  of  representa- 
tion.   •    »    •" 

It  is  contended  by  the  plaintiffs  in  error 
that  tbe  estate  of  tbe  deceased,  Victoria 
Ware,  as  a  member  of  the  Osage  Tribe  of 
Indians,  was  acquired  by  reason  of  her 
Osage  Indian  blood,  and  was  vested  in  her 
prior  to  ber  marriage  with  tbe  defendant  In 
error,  while,  on  tbe  other  hand,  it  is  urged 
by  the  defendant  in  error  that  all  of  said 
estate  was  acquired  under  and  by  virtue  of 
the  provisions  of  tbe  allotment  act  of  1906, 
supra,  and  that  prior  to  the  passage  of  that 
act  all  of  said  estate  was  an  undivided  por- 
tion of  the  tribal  property  held  by  tbe  Unit- 
ed States  In  trust  for  tbe  Osage  Tribe  of 
Indians  and  its  members. 

[1, 2]  Various  assignments  of  errors  are 
made,  but  tbe  sole  question  determinative 
of  this  case  is:  Was  tbe  deceased,  Victoria 
Ware,  the  owner  of  ber  Indian  estate  prior 
to  ber  marriage  to  defendant  in  error,  or 
did  she  acquire  all  the  right  and  title  there- 
to descendable  and  distributable  under  the 
laws  of  Oklahoma  by  virtue  of  tbe  provi- 
sions of  tbe  allotment  act  of  1906? 

As  to  the  title  and  ownership  of  Osage 
lands  and  other  property,  it  was  said  by 
Judge  Cotteral  in  United  States  t.  Aaron 
(C.  C.)  183  Fed.  347: 

"The  Osage  lands,  which  constituted  their  res- 
ervation in  Oklahoma,  were  acquired  from  tbe 
Cherokee  Nation,  pursuant  to  the  treaty  be- 
tween that  nation  and  the  federal  government  of 
July  19,  1866,  which  stipulated  for  the  settle- 
ment of  friendly  Indians  in  the  Cherokee  coun- 
try west  of  96*  and  tbe  conveyance  of  tbe  lands 
in  fee  simple  'to  each  of  the  tribes  to  be  held  in 
common  or  by  their  members  as  the  United 
States  may  decide.'  14  Stat  804.  Payment 
was  made  to  the  Cherokees  out  of  the  proceeds 
of  the  lands  of  the  Osages  in  Kansas.  Act 
March  3,  1873,  c.  228,  17  Stat.  538.  On  the 
ground  that  tbe  Cherokee  title  was  owned  in 


fee  simple,  it  is  argued  that  the  Osages  acquired 
an  equivalent  title,  and  that,  as  title  may  be 
fully  vested  by  treaty  or  law,  they  acquired  'an 
absolute  and  unqualified  title  to  these  lands' 
upon  the  selection  of  allotments  under  tbe  act 
of  Congress  with  the  consent  of  the  government. 
But  such  title  as  tbe  Osages  obtained  was  held 
in  common,  and  was  in  no  sense  vested  In  the 
individual  members  of  tbe  tribe.  Their  lands 
were  set  apart  and  confirmed  as  their  reserva- 
tion by  Act  June  5,  1872,  c  310,  17  Stat.  228. 
As  was  held  with  respect  to  the  Cherokee  lands, 
the  disposition  thereof  is  an  administrative  sub- 
ject, under  the  sole  control  of  Congress.  Cher- 
okee Nation  v.  Hitchcock,  187  U.  S.  295,  23 
Sup.  Ct.  115.  47  L.  Bd.  183.  The  actual  trans- 
fer of  the  Osage  lands  appears  to  have  been  made 
by  deed  of  the  Cherokee  Nation  to  the  United 
States  in  trust  for  the  benefit  of  the  Osage  In- 
dians. It  was  entirely  competent  for  the  gov- 
ernment to  determine  upon  and  execute  its  own 
plan  for  the  division  .of  these  lands  among  the 
members  of  tbe  tribe.  While  it  is  doubtless 
true  that  the  titles  to  the  lands  of  Indians  may 
be  vested  in  tribes  or  their  members  by  either 
law  or  treaty,  such  titles  do  not  vest  in  the  in- 
dividual members  without  the  sanction  of  the 
government,  and  certainly  not  In  a  manner  con- 
trary to  restriction  declared  by  Congress." 

In  Grltts  V.  Fisher,  224  U.  S.  640,  32  Sup. 
Ct  580,  56  L.  Ed.  928,  speaking  with  refer- 
ence to  tbe  Creek  Indians,  tbe  court  said: 

"During  the  last  20  years  Congress  has  en- 
acted a  series  of  laws  looking  to  the  allotment 
and  distribution  of  the  lands  and  funds  of  the 
Five  Civilized  Tribes,  of  which  the  Cherokee 
Tribe  is  one,  among  their  respective  members, 
and  to  the  dissolution  of  the  tribal  govemmenta 
*  *  *  Anterior  to  this  legislation  the  lands 
and  funds  belonged  to  the  tribe  as  a  community, 
and  not  to  the  members  severally  or  as  tenants 
in  common.  The  right  of  each  individual  to 
participate  in  the  enjoyment  of  such  property 
depended  upon  tribal  membership,  and  when 
that  was  terminated  by  death  or  otherwise  the 
right  was  at  an  end.  It  was  not  alienable  or 
descendible.  And  when  childen  were  born  in- 
to the  tribe  they  became  thereby  members  and 
entiUed  to  all  the  rights  incident  to  that  rela- 
tion. Under  treaties  with  the  United  States  the 
tribe  maintained  a  government  of  its  own,  with 
legislative  and  other  powers,  but  this  was  a 
temporary  expedient  and  in  time  proved  in- 
efficient and  unsatisfactory.  As  in  the  instance 
of  other  tribal  Indians,  the  members  of  this 
tribe  were  wards  of  the  United  States,  which 
was  fully  empowered,  whenever  It  seemed  wise 
to  do  so,  to  assume  full  control  over  them  and 
their  affairs,  to  determine  who  were  such  mem- 
bers, to  allot  and  distribute  the  tribal  lands  and 
funds  among  them,  and  to  terminate  the  tribal 
government 

In  McKee  v.  Henry,  201  Fed.  74,  119  C.  C. 
A.  412,  the  Circuit  Court  of  Appeals  tor  the 
Eighth  Circuit,  speaking  of  the  power  of 
Congress  to  provide  for  descent  and  distribu- 
tion of  Indian  lands  and  property,  said: 

"But  it  (Congress)  had  full  and  ample  author- 
ity to  fix  the  laws  of  descent,  with  or  without 
the  consent  of  the  Indians,  both  nnder  its 
guardianship  of  the  Indians  and  their  property, 
and  under  its  power  to  make  all  needful  rules 
and  regulations  respecting  the  territory  be- 
longing to  the  United  States.  It  had  this  right 
to  make  laws  by  agreement  with  the  Indians, 
but  it  beclouds  the  issue  if  it  be  assumed  that 
such  agreement  was  necessary  when  it  was  not 
These  lands  belonged  to  the  Indians  as  a  tribe 
so  long  as  the  tribe  existed  and  they  occupied 
the  land,  with  reversion  to  the  United  States; 
but  no  part  of  these  lands  belonged  to  any  spe- 
cific Indian.     The  Muskogee  or  Creek   Tribe 
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waB  in  the  nature  of  a  dependent  nation;  and, 
a8  oar  national  public  buildingB  belong  to  the 
nation,  the  citizen,  while  be  has  an  interest  in 
them,  has  no  share  in  the  title  to  them,  so  these 
lands,  so  far  as  the  Indian  title  was  concerned, 
belonged  to  the  tribe  as  a  community,  and  no 
separate  Indian  had  any  title  whatever,  several- 
ly or  as  a  tenant  in  common.  No  law  or  agree- 
ment to  divide  the  lands  in  severalty  had  any 
effect  to  create  such  a  title  until  the  lands  were 
actually  allotted.  All  these  laws  contemplated 
that  the  tribe,  through  its  members,  would  re- 
ceive substantially  the  whole  reservation  in 
lands  or  money.  If  the  right  to  lands  was  vest- 
ed after  enrollment  and  before  allotment,  then 
why  was  the  interest  of  the  Indians  not  actually 
▼ested  in  the  remaining  lands  and  money?  Yet 
It  was  expressly  held  in  Gritts  v.  Fisher,  224 
U.  8.  640,  32  Sup.  Ct.  580,  56  L.  Ed.  928,  that 
the  interest  in  the  remaining  lands  and  money 
was  not  vested,  and  that  new  participants  could 
be  added  by  Congress." 

Thus  It  will  be  seen  that  the  estate  In 
question  was  acquired  by  and  vested  In  tbe 
deceased,  Victoria  Ware,  by  virtue  of  the 
provisions  of  said  act  of  1006  and  during  the 
existence  of  the  marriage  relation  between 
her  and  the  defendant  in  error. 

Prior  to  the  taking  effect  of  the  allotment 
act  of  1906,  no  law  providing  for  or  regulat- 
ing the  descent  and  distribution  of  the  lands, 
moneys,  qt  other  interests  of  the  Osages  ex- 
isted, and  it  Is  by  virtue  of  the  terms  of 
this  act  alone  that  tbe  parties  to  this  pro- 
ceeding succeeded  to  the  estate  in  question 
or  any  part  thereof. 

It  follows  that  the  Judgment  of  the  trial 
court  must  be  affirmed ;  and  It  is  so  ordered. 
All  the  Justices  concur. 


(45  Okl.  269) 

ROGERS  V.  OKLAHOMA  CITI.    (No.  8421.) 

(Supreme  Court  of  Oklahoma.    Nov.  24,  1914.) 

(Syllabu*  by  the  Court.) 

1.  MUNICIPAI.    COBPORATIONS    (t    864*)— COK- 

TBACTS  —  "Present  Indebtedness"  —  Con- 
stitutional Limitations. 

A  contract  to  furnish  meals  for  the  pris- 
oners confined  in  the  city  jail  during  tbe  incum- 
bency of  tbe  then  city  marshal  at  ten  cents  per 
meal,  payable  after  the  meals  are  furnished, 
according  to  the  city  ordinances,  although  the 
period  covered  by  the  contract  extends  beyond 
the  fiscal  year  in  which  the  contract  is  signed, 
does  not  constitute  a  present  indebtedness,  and 
is  not  repugnant  to  section  26,  art.  10,  Const., 
nor  in  violation  of  section  765,  Comp.  Laws 
1909. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1828-1835;  Dec. 
Wg.  1 864.» 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Present  Indebtedness.] 

2.  Damages    (§    124*)— Con tb acts— Bbeaoh— 
Measubb  or  Damages. 

Where  a  party  furnishes  meals  in  accord- 
ance with  the  terms  of  his  contract,  and  is 
Erevented  by  the  city  from  further  performing 
is  contract,  the  measnre  of  damages  is  the 
difference  between  the  cost  of  production  and 
the  contract  price  from  the  date  of  the  breach 
to  the  expiration  of  the  period  covered  by  the 
contract 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  g{  326-338 ;  Dec.  Dig.  {  124.»] 


Error  from  Superior  Court,  Oklahoma 
County;  Edward  Dewes  Oldfield,  Judge. 

Action  by  O.  O.  Rogers  against  the  City  of 
Oklahoma  City.  Judgment  for  less  than  the 
sum  demanded,  and  plaintiff  brings  error. 
Reversed  and  remanded  for  new  trial. 

D.  B.  Welty,  of  Oklahoma  City,  and  W.  H. 
Caudill,  of  Muskogee,  for  plaintiff  in  error. 
J.  W.  Johnson  and  Verde  V.  Hardcastle,  both 
of  Oklahoma  City,  for  defendant  In  error. 

LOOFBOURROW,  J.  On  May  11,  WO©,  C. 
G.  Rogers,  plaintiff  in  error,  entered  into  a 
contract  with  John  Hubatka,  city  marshal 
for  the  city  of  Oklahoma  City,  whereby  Rog- 
ers agreed  "to  feed  all  of  tbe  dty  prisoners 
in  the  city  Jail  of  Oklahoma  City  at  the  stipu- 
lated price  of  ten  cents  per  meal  during  tne 
term  of  office  of  John  iiubatka."  The  plain- 
tiff furnished  meals  for  tbe  prisoners  as  per 
the  contract  during  tbe  remainder  of  the 
fiscal  year  ending  June  30,  1909,  and  continu- 
ed so  to  do  until  the  23d  day  of  December, 
1909,  and  was  paid  by  the  city  for  the  meais 
furnished  and  received  to  that  date,  at  which 
time  the  city  refused  to  permit  him  to  carry 
out  his  contract  and  the  mayor  notified  tbe 
plaintiff  of  such  fact  The  plaintiff  by  this 
action  seeks  to  recover  the  benefit  of  his 
bargain  under  tbe  contract  When  the  plain- 
tiff rested  his  case  the  court  sustained  a 
demurrer  of  the'  defendant  to  tbe  evidence 
of  tbe  plaintiff,  and  Instructed  tbe  Jury  to 
return  a  verdict  against  tbe  defendant  In 
favor  of  tbe  plaintiff  in  tbe  sum  of  $1. 
X^om  this  Judgment  plaintiff  appeals. 
Counsel  for  the  city,  in  their  brief,  say: 
"The  contract  sued  on  in  this  case  was  made 
with  Hubatka,  marshal  of  tbe  city  of  Oklahoma 
City,  and  appears  from  tbe  answer  of  the  city 
and  the  evidence  produced  on  the  trial  to  have 
been  accepted  and  ratified  by  the  city." 

(Counsel  for  tbe  city  contend  that  tbe  con- 
tract is  void,  for  tbe  reason  that: 

"The  city  had  no  power  to  contract  beyond 
the  fiscal  year  1908-09,  and  that  the  contract 
is  void  for  the  reason  that  it  is  in  contravention 
of  section  765,  Comp.  Laws  1909,  which  declares 
to  be  unlawful  the  making  of  any  contract  for, 
or  Incurring  any  indebtedness  against  the  city 
in  excess  of  80  per  cent,  of  the  tax  levied  for 
city  expenses  during  the  current  year,"  etc 

Section  26,  art  10,  Constitution,  provides: 

"No  county,  city  *  *  •  shall  be  allowed  to 
become  indebted,  in  any  manner,  or  for  any  pur- 
pose, to  an  amount  exceeding,-  in  any  year, 
the  income  and  revenue  provided  for  such 
year. 

[1]  The  question  presented  Is  whether  the 
contract  created  a  present  Indebtedness  or 
one  in  futuro.  Under  this  contract  the  dty 
must  have  In  its  Jail  prisoners  to  be  fed,  and 
the  plaintiff  must  have  furnished  tbe  meals 
before  the  city  became  Indebted  to  him.  If 
the  city  Jail  contained  no  prisoners,  then 
there  could  be  no  indebtedness  on  the  part  of 
tbe  city  under  the  contract 

Counsel  for  tbe  city  rely  upon  Hasklna  ft 
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Sella  V.  Oklahoma  City,  36  Okl.  67,  126  Pac. 
204.  Commissioner  Harrlaon,  In  the  opinion, 
very  clearly  distinguishes  between  a  con- 
tract which  creates  a  present  indebtedness 
and  one  in  futuro;  that  case  being  one 
wherein  the  city  entered  into  a  contract  with 
an  accountant  for  the  auditing  of  the  city's 
books  and  the  installation  of  a  new  auditing 
system  at  a  stipulated  price  per  diem,  etc., 
the  work  to  begin  at  once  (June  12,  1903), 
and  continue  until  completed  (running  Into 
the  year  1904),  and  held  that,  where  there 
is  no  provision  in  the  contract  as  to  when  or 
how  the  services  are  to  be  paid  for,  such  con- 
tract should  be  construed  as  an  entirety,  the 
rate  per  diem  being  a  mere  means  of  estimat- 
ing the  entire  debt,  and  holding  that  "the 
Indebtedness  incurred  thereunder  is  a  present 
Indebtedness,  chargeable  against  the  city's 
funds  for  the  current  year  in  which  the  con- 
tract Is  made."  In  that  case  the  amount  of 
work  depended  upon  no  contingency  or  no 
future  act,  wish,  or  want  of  the  dty.  The 
service  to  be  rendered  involved  an  examina- 
tion of  the  books  In  their  then  present  condi- 
tion. The  exact  service  to  be  rendered  was 
then  definite  and  certain  and  the  indebted- 
ness incurred  under  the  contract  was  a 
proper  charge  against  the  dty  for  that  year, 
if  the  revenues  for  that  year  had  been  suf- 
ficient to  pay  it.  In  the  opinion  the  follow- 
ing language  is  quoted  from  Burlington  Wa- 
ter Co.  V.  Woodward,  49  Iowa,  58,  In  deter- 
mining whether  a  contract  or  ordinance 
creates  a  present  indebtedness  or  one  in 
futuro: 

"The  material  and  only  question,  therefore,  la 
whether  an  indebtedness  was  thereby  created 
within  the  constitutional  inhibition.  It  ig  be- 
lieved the  Constitution  applies  not  only  to  a 
present  indebtedness,  but  also  to  such  as  is 
rmvahle  on  a  contingency  at  some  future  day,  or 
which  depends  on  some  contingency  before  a 
liability  is  created.  But  it  must  appear  such 
contingency  is  sure  to  take  place,  irrespective 
of  any  action  taken  or  option  exercised  by  the 
city  In  the  future.  That  is,  if  a  present  in- 
debtedness is  Incurred  or  obligation  assumed 
which,  without  further  action  on  the  part  of 
the  city,  have  the  effect  to  create  an  indebted- 
ness at  some  future  day,  such  are  within  the 
inhibition  of  the  Constitution.  But,  if  the  fact 
of  the  indebtedness  depends  npon  some  act  of 
the  city,  or  upon  its  volition,  to  be  exercised 
or  determined  at  some  future  day,  then  no 
present  indebtedness  is  incurred,  and  none  will 
be  until  the  period  arrives,  and  the  required  act 
or  option  is  exercised,  and  from  that  time  only 
can  it  be  said  there  exists  an  indebtedness." 

In  Territory  of  Oklahoma  v.  City  of  Okla- 
homa, 2  Okl.  158,  37  Pac.  1094,  it  Is  held 
that: 

"A  contract  entered  Into  by  a  city,  whereby 
such  city  contracts  to  pay  the  sum  of  $4,400 
per  annum  for  a  term  of  20  years  as  rental  for 
water  hydrants,  does  not  create  a  present  indebt- 
edness against  said  city  In  a  sum  equal  to  the 
aggregate  amount  of  such  rentals  for  the  entire 
period  of  time  for  which  the  contract  is  to 
mn. 

In  City  of  Denver  v.  Hubbard,  17  Colo. 
App.  846,  68  Pac.  093,  it  Is  held: 

"A  contract  to  furnish  a  city  with  light  for 
ten  years,  which  is  to  be  paid  for  annually  as 


fnmished,  is  not  obnoxious  to  CJonstitution,  art. 
11,  par.  8,  limiting  the  extent  of  municipal  in- 
debtedness, where  each  annual  payment  is  with- 
in the  limit,  though  the  aggregate  amount  that 
will  become  due  for  the  entire  period  greatly 
exceeds  the  limit  of  indebtedness  the  mauicipal- 
ity  may  incur." 

In  McBean  v.  City  of  Fresno,  112  Cal.  ISQ, 
44  Pac.  359,  31  h.  B.  A.  794,  53  Am.  St  Bep. 
191,  section  18,  art  11,  of  the  Oallfomla 
Constitution  bdng  almost  identical  with  sec- 
tion 26,  art  10,  of  the  Oklahoma  Constlta- 
tlon,  supra,  a  contract  for  the  disposal  of 
the  sewage  of  the  city  for  five  years,  for 
the  sum  of  $4,900  per  annum,  payable  quar- 
terly, was  held  valid,  and  not  in  violation 
of  the  constitutional  provision.  See,  also, 
Doland  V.  Clark,  143  Cal.  176,  76  Pac.  958. 

In  Crowder  v.  Sullivan,  128  Ind.  486,  28  N. 
E.  94,  13  L.  B.  A.  647,  a  contract  between  a 
city  and  a  private  corporation  whereby  the 
latter  agrees  to  supply  the  city  with  light  for 
a  specified  number  of  years  at  a  certain  price 
per  year  does  not  create  a  debt  for  the  sum 
of  all  the  annual  payments  within  the  mean- 
ing of  the  constitutional  limitation  on  mu- 
nicipal indebtedness;  since  the  payment  for 
each  year  does  not  become  obligatory  until 
the  services  for  that  year  have  been  ren- 
dered. 

In  Swanson  t.  City  of  Ottumwa,  118 
Iowa,  172,  01  N.  W.  1052,  t)9  L.  B.  A.  620, 
It  is  stated  In  the  opinion: 

"A  city  may  enter  into  a  valid  contract  cov- 
ering a  long  term  of  years  for  water,  lights, 
and  other  similar  expenses,  agreeing  to  pay 
therefor  in  installments  as  furnished,  aIthou|;h 
the  aggregate  of  payments  thus  to  be  made  is 
largely  in  excess"  of  the  constitutional  limit; 
"the  explanation  assigned  for  this  holding  being 
that  the  debt  for  each  year  is  not  to  be  con- 
sidered as  accruing  until  the  service  for  that 
year  has  been  rendered" — citing  numerous  au- 
thorities. 

In  Walla  Walla  v.  Water  Co.,  172  tJ.  S. 

1,  19  Sup.  Ct.  77,  43  L.  Ed.  841,  the  dty 
made  a  contract  with  the  water  company  to 
furnish  water  for  the  city  for  a  period  of 
25  years,  agreeing  to  pay  ?1,5(X)  per  annum 
therefor.  Mr.  Justice  Brown,  speaking  for 
the  court  said: 

"But  we  think  the  weight  of  authority,  as 
well  as  of  reason,  favors  the  more  liberal  con- 
struction that  a  manicipal  corporation  may  con- 
tract for  a  supply  of  water  or  gas  or  like  neces- 
sary, and  may  stipulate  for  the  payment  of  an 
annual  rental  for  the  gas  or  water  furnished 
each  year,  notwithstanding  the  aggregate  of  its 
rentals  during  the  life  of  the  contract  may  ex- 
ceed the  amount  of  the  indebtedness  limited  by 
the  charter.  There  is  a  distinction  between  a 
debt  and  a  contract  for  a  future  indebtedness 
to  be  incurred,  provided  the  contracting  party 
perform  the  agreement  out  of  which  the  debt 
may  arise.  There  is  also  a  distinction  between 
the  latter  case  and  one  where  an  absolute  debt 
is  created  at  once,  as  by  the  issue  of  railway 
bonds,  or  for  the  erection  of  a  public  improve- 
ment, though  such  debt  be  payable  in  the  future 
by  installments.  In  the  one  case  the  indebted- 
ness is  not  created  until  the  consideration  has 
been  furnished ;  in  the  other  the  debt  is  created 
at  once,  the  time  of  payment  being  only  post- 
poned. 

"In  the  case  nnder  consideration  the  annual 
rental  did  not  become  an  indebtedneia  within  th* 
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leaning  of  the  charter  until  the  water  appro- 
riate  to  that  year  had  been  furnished.  If  the 
ooipany  had  failed  to  furnish  it,  the  rental 
'ould  not  have  been  payable  at  all,  and,  while 
lie  original  contract  provided  for  the  creation 
f  an  indebtedness,  it  was  only  upon  condition 
bat  the  company  performed  its  own  obligation." 

We  are  aware  that  this  court,  In  Campbell 
.  State,  23  Okl.  109,  99  Pac.  778,  held  that 
ectlon  2,  art  8,  a  82,  Sess.  I/aws  Okl.  1897, 
iroviding  for  the  construction  of  courthouses 
nd  Jails  upon  the  rental  plan.  Is  repugnant 
0  section  28,  art  10,  of  the  Constitution, 
npra.  In  that  case  O.  made  a  contract  with 
be  board  of  county  commissioners  to  build 
.  courthouse  for  $139,252,  payable  in  20 
Qstallments;  but  that  case  is  clearly  dis- 
ingulshed  from  the  case  at  bar,  for  the 
eason  that  tha^  was  a  present  indebtedness 
rith  deferred  payments,  and  the  expenditure 
ras  not  authorized  by  a  vote  of  the  people. 

[2]  The  contract  in  the  case  at  bar  was  not 
'Old  for  the  reasons  assigned  by  counsel  for 
he  city  In  their  briefs;  the  case  was  not 
lefended  upon  this  theory  In  the  court  be- 
ow ;  neither  the  pleadings  nor  the  evidence 
iresented  such  issue.  Counsel  for  plaintiff  in 
>noT  hare,  in  their  brief,  presented  their 
irgument  and  authorities  upon  the  Issues 
oined  in  the  trial  of  the  case,  and,  as  the 
:ase  must  be  reversed,  we  deem  it  proper  to 
lay  that  the  measure  of  damages  in  this  case 
s  the  difference  between  the  cost  of  produo- 
Ion  and  the  contract  price. 

The  Judgment  of  the  trial  court  la  revers- 
id,  and  the  cause  remanded  for  a  new  trial. 

RIDDLE  and  BLEAKMOKE,  JJ.,  concur. 
LANE,  0.  J.,  and  TURNER,  J.,  absent  and 
lot  participating. 


44  Okl.  468) 

VALEER  et  aL  v.  McKEMIE.     (No.  3525.) 
Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

(Bt/UalMU  bff  «A«  Court.) 

.  Indians  (S  16*)  —  Aixotments  —  Leases  — 

Appsoval. 

Act  Cong.  March  8,  1905,  c.  1479,  83 
Itat.  1060,  making  appropriations  for  the  ex- 
enses  of  the  Indian  Department,  and  for  ful- 
Uing  treatv  stipulations  with  the  Indian 
Yibes,  reauired  the  approval  of  all  guardian's 
sases  to  allotted  lands  of  minor  members  of  the 
'ive  Civilized  Tribes;  such  approval  to  be  by 
tie  United  States  court  having  jurisdiction  of 
le  guardianship  proceedings,  and  without  which 
o  guardian's  lease  should  be  valid  or  enforcea- 
le. 

[Ed.    Note.— For    other    cases,    see    Indians, 
lent  Dig.  f  45;    Dec.  Dig.  {  16.*] 

,  Indians  (f  16*)— Allotted  Lands— Lease 
— Kecobdino— "Date." 

That  part  of  Act  Cong.  June  28,  1898,  e. 
17,  t  29,  30  Stat  507,  providing  that 
*  ♦  •  every  lease  »  •  •  which  is  not  re- 
orded  in  the  clerk's  office  of  the  United  States 
curt  for  the  district  in  which  the  land  is  lo- 
oted, within  three  months  after  the  date  of 
8  execution,  shall  be  void  •  *  * "  in  the 
ise  of  a  lease  to  allotted  lands  made  by  guardi- 
Q,  should  be  construed  to  mean  three  months 


from  the  date  of  approval  by  the  court  having 
jurisdiction  of  the  proceedings. 

[Eki.  Note. — For  other  cases,  see  Indians,  Cent 
Dig.  S  46;    Dec  Dig.  {  16.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Date.] 

3.  Indians  ({  16*)— Allotted  Lands— Leases 
— "Execution." 

The  approval  of  a  guardian's  lease  being 
necessary  to  its  validity  or  enforceability,  such 
lease  was  not  fully  executed  within  the  mean- 
ing of  the  act  of  June  28,  1898,  until  its  ap- 
Sroval  by  the  court  as  provided  by  the  act  of 
[arch  8,  1905. 

[Ed.  Note.— For  other  cases,  see  Indians,  Cent 
Dig.  i  45 ;   Dec  Dig.  {  16.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  Execution.] 

4.  Indians  (§  16*)— Appointment  of  Guard- 
ian— Evidence— Admissibility. 

The  recitals  contained  in  an  order  approv- 
ing a  guardian's  lease  to  allotted  lands,  made 
by  the  United  States  Court  in  the  Indian  Ter- 
ritory, together  with  the  recitals  in  the  lease, 
and  the  court's  approval  indorsed  thereon,  and 
which  recitals  appear  to  have  been  repilarly 
made  in  a  pending  proceeding,  and  recite  the 
fact  of  the  guardianship,  and  direct  the  enter- 
ing into  of  the  lease,  are,  in  the  absence  of  the 
entire  record,  admissible  as  prima  facie  evi- 
dence that  the  lessor  was  the  duly  appointed 
guardian. 

[Ed.  Note.— For  other  cases,  see-  Indiana,  Cent 
Dig.  S  45;    Dec.  Dig.  i  18.<] 

Oommlssioners'  Opinion,  Dirision  No.  1. 
Error  from  County  Court  Marshall  County; 
J.  W.  Falkner,  Judge. 

Two  landlord  attachment  actions  brought 
by  Will  McKemie  in  Justice  court;  one 
against  Joe  Walker,  the  other  against  D.  A. 
Woods.  From  judgment  for  defendants, 
plaintiff  appealed  to  the  county  court,  where- 
in S.  G.  Wood  was  made  a  party  defendant 
and  the  actions  consolidated.  Judgment  for 
plaintiff  in  the  county  court  and  defendants 
bring  error.    Reversed  and  remanded. 

James  B.  Humphrey,  of  Ardfiiore,  and 
Richard  M.  liester,  of  Savannah,  Ga.,  for 
plaintiffs  in  error.  H.  A.  Ledbetter,  of  Ard- 
more,  for  defendant  in  error. 

SHARP,  O.  The  real  parties  in  interest 
in  this  controversy  are  the  defendant  in  er- 
ror McKemle,  and  plaintiff  in  error  Wood. 
Both  McEemie  and  Wood  claimed  the  right 
to  the  lease  on  the  allotment  of  John  Hep- 
son,  a  minor,  tlirough  different  leases,  made 
by  different  guardians  of  said  minor.  The 
leases  to  McEemie  were  made  by  Joseph 
Fulsom,  who  was  appointed  guardian  of  said 
John  Hepson,  December  24, 1907,  by  the  coun- 
ty court  of  Haskell  (jounty,  and  bear  date 
daring  the  month  of  October,  1909.  The 
lease  on  the  surplus  allotment  was  for  five 
years,  that  on  the  homestead  for  one  year, 
each  beginning  January  1,  191Q.  These  leas- 
es were  each  approved  by  the  county  judge 
of  Haskell  county  on  November  29,  1909. 
The  lands  included  therein  were  cultivated 
during  the  year  1910  by  Woods  and  Walker 
as  tenants  of  Wood.  Wood  claimed  title 
through  a  lease  made  by  L  Cw  Cole,  who  also 


ror  oUier  case*  ■«•  same  topic  and  Mctloa  NUUBBR  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Sarias  *  Rop'r  Ind«(M 


Digitized  by 


Google 


360 


146  PACIFIO  BXPOBTEB 


(OkL 


claimed  to  be  the  gnardlan  of  John  Hepson, 
to  one  John  R.  Edwards,  and  which  lease 
was  by  Edwards  assigned  to  Wood,  on  Au- 
gust 18,  1908.  This  lease  was  entered  Into 
In  the  month  of  August,  1905,  for  a  period  of 
five  years  beginning  January  1,  1906. 

As  a  part  of  their  case,  the  defendants 
offered  in  evidence  the  lease  made  by  the 
guardian,  Cole,  to  Edwards,  and  the  order 
of  the  United  States  Court  for  the  Central 
District  of  the  Indian  Territory,  approving 
the  same.  The  court's  action  In  excluding 
as  evidence  the  documents  and  records  men- 
tioned Is  the  principal  error  urged  in  this 
court.  The  questions  Involved  are:  (1) 
Whether  a  lease  made  by  the  guardian  of  a 
minor  Ohoctaw  allottee,  otherwise  valid,  is 
rendered  void  because  of  a  failure  to  record 
the  same  In  the  clerk's  office  of  the  United 
States  court  for  the  district  in  which  the 
land  was  located,  within  three  months  after 
the  date  the  lease  was  signed  and  acknowl- 
edged, where  such  lease  was  recorded  within 
three  months  from  the  date  of  approval  by 
the  court  (2)  Are  the  recitals  in  a  lease 
executed  by  one  claiming  to  be  a  guardian, 
and  which  lease  purports  to  have  been  ap- 
proved by  the  judge  of  the  court  having  ju- 
risdiction of  the  guardianship  proceedings, 
both  by  Indorsement  on  the  lease  itself,  and 
by  journal  entry  of  order  of  approval  made 
in  open  court,  competent'  evidence  that  the 
lessor  was  in  fact  such  guardian? 

[1-3]  Turning  to  the  flrat  question  present- 
ed, we  find  that  section  29  of  the  Act  of  Con- 
gress of  June  28,  1898  (30  Stat  at  h.  493), 
provides: 

'^o  allottee  shall  lease  his  allotment;  or  any 
portion  thereof,  for  a  'longer  period  than  five 
years,  and  then  without  the  privilege  of  renewaL 
Every  lease  which  is  not  evidenced  by  writing, 
setting  out  specifically  the  terms  thereof  or 
which  is  not  recorded  in  the  clerk's  office  oi  the 
United  State  court  for  the  district  in  which 
the  land  is  located,  within  three  months  after 
the  date  of  its  execution,  shall  be  void,  and 
the  purchaser  or  lessee  shall  acquire  no  rights 
whatever  by  an  entry  or  holding  thereunder, 
•    •    • " 

It  Is  necessary  therefore  to  |determlne 
what  is  meant  by  that  part  of  the  foregoing 
act  providing  that  the  lease  shall  be  record- 
ed "within  three  months  after  the  date  of 
Its  execution."  By  defendant  in  error  it  is 
Insisted  that  the  date  of  execution  refers 
to  the  date  of  signing,  or,  at  furthest, 
the  date  of  acknowledgment  of  the  lease. 
On  the  part  of  plaintiffs  In  error  it  is  urged 
that  the  date  of  execution  includes  the  date 
of  approval  by  the  court  having  jurisdiction 
of  the  proceedings.  By  the  act  of  March  3, 
1905  (33  Stat  at  L.  1060),  making  appropria- 
tions for  the  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipula- 
tions with  the  Indian  Tribes,  the  Secretary 
of  the  Interior  and  the  Attorney  General 
were  empowered  to  Investigate  leases  of  al- 
lotted lands  in  the  Indian  Territory,  and  to 
bring  suits  to  cancel  them  for  fraud.  The 
act,  however,  expressly  provided  that: 


"No  lease  made  by  any  administrator,  execu- 
tor, guardian  or  curator,  which  baa  l>een  inves- 
tigated by  and  has  received  the  approval  of  the 
United  States  court  having  jurisdiction  of  the 
proceedings  shall  be  subject  to  suit  or  proceed- 
ings by  tile  Secretaiy  of  the  Interior  or  At- 
torney GeneraL" 

And  that: 

"No  lease  made  by  any  administrator,  execu^ 
tor,  guardian,  or  curator  shall  be  valid  or  en- 
forceable without  the  approval  of  the  court 
having  jurisdiction  of  the  proceeding." 

It  will  be  remembered  that  the  United 
States  courts  in  the  Indian  Territory  had 
the  powers  of  probate.  Act  May  2,  1890,  C 
182,  par.  31,  26  Stat  at  U  94 ;  Act  April  28, 
1904,  c.  1824,  par.  2,  33  Stat  at  U  673.  It 
Is  unnecessary  to  here  discuss  the  procedure 
In  force  in  the  United  Sta^  courts  in  the 
Indian  Territory,  in  the  matter  of  the  ap- 
pointment of  guardians  or  curators,  except 
to  note  that  the  appointment  of  all  guard- 
ians or  curators  was  made  either  by  the 
court,  or,  If  by  the  clerk,  subject  to  confirma- 
tion by  the  court  According  to  the  plain 
letter  of  the  statute,  no  lease  of  allotted 
lands,  made  by  a  guardian,  bad  any  force 
without  the  approval  of  the  United  States 
court  having  jurisdiction  of  the  guardianship 
proceedings.  Morrison  v.  Burnette,  154  Fed. 
617,  83  C.  C.  A.  391 ;  Indian  Land  &  Trust 
Co.  v.  Shoenfelt  6  Ind.  Ter.  41,  79  8.  W.  134, 

It  being  necessary,  in  order  that  the  lease 
should  be  valid  or  enforceable,  that  It  be 
approved  by  the  court,  the  lease  would  not 
be  executed,  within  the  meaning  of  the  act, 
until  it  received  the  court's  approval  The 
approval  was  a  necessary  step  in  the  execu- 
tion of  the  lease.  Until  that  was  done  the 
rights  of  the  lessee  were  Inchoate,  since  the 
court  may  not  have  approved  the  lease  as 
originally  prepared,  or  may  have  ordered 
changes  made  or  Imposed  new  conditions  or 
additional  consideration,  which  would  have 
been  assented  to  by  the  parties.  In  other 
words,  the  approval  of  the  lease  being  indis- 
pensable to  its  validity,  without  such  ap- 
proval there  was  no  valid  or  enforceable 
lease.  The  statutes  must  be  read  together 
and  each  given  effect  Our  position  finds 
abundant  support  in  the  authorities.  In 
Smith  V.  Mayor,  etc,  of  New  Zork  (Super. 
N.  T.)  4  N.  Y.  Supp.  440,  construing  the  Laws 
of  1880,  c.  660,  t  6,  providing  that,  upon 
the  filing  of  the  certificate  in  a  street  assess- 
ment proceeding  the  amount  fixed  thereby, 
"with  Interest  thereon  from  the  date  there- 
of, and  no  more,"  should  be  the  extent  of  the 
lien,  it. was  said  by  the  court: 

"In  my  opinion,  the  words  in  the  last  section, 
'date  thereof,'  should  be  construed  as  meaning 
from  the  date  of  the  filing  of  the  certificate; 
for  it  is  the  filing  of  the  certificate  which  gives 
to  the  decision  of  the  commissioners  its  validity, 
authority,  and  force." 

There  the  certificate  was  dated  March  25, 
1884,  but  was  not  filed  until  March  3,  18S6. 
A  well-considered  case  is  that  of  Houston,  B. 
&  W.  T.  R.  Go.  V.  Keller,  90  Tex.  214,  220, 
37  S.  W.  1062.  1065.  where  the  "date  of  the 
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foreclosure  sale**  In  an  agreement  between 
a  Judgment  creditor  and  an  Insolvent  railway 
for  reorganization,  In  -which  the  creditors  es- 
aigned  their  Judgment  to  the  reorganlzers  in 
consideration  of  first  mortgage  bonds  of  the 
new  company,  It  being  provided  that  bonds 
should  be  delivered  within  six  months  after 
the  date  of  the  foreclosure  sale,  meant  the 
date  when  the  sale  was  completed,  and  not 
merely  the  date  when  the  property  was  bid 
off,  or  the  date  of  the  couflrmation.  In  State 
ex  rel.  Stewart  t.  Henton,  48  Neb.  448,  67  N. 
W.  443,  the  provision  In  relation  to  the  for- 
feiture of  school  leases-  held  by  nonresidents 
of  the  state,  found  in  section  16,  c.  80,  art.  1, 
Gomp.  Stats.,  that  "the  forfeiture  may  be 
entered  by  said  board  after  80  days  from  the 
date  of  such  published  notice,"  was  held  to 
have  the  same  meaning  as  though  It  had 
read,  '%fter  90  days  from  the  completion  of 
the  publications  required  by  the  statute." 
In  Orcutt  T.  Moore,  134  Mass.  48, 45  Am.  Rep. 
278,  it  was  held  that  the  word  "date,"  in  the 
statutes  of  1874,  c  111,  relating  to  the  re- 
cording of  mortgages  of  personal  property, 
was  not  limited  to  the  date  stated  in  the  in 
testimonium  clause,  but  referred  to  the  day 
of  the  delivery  of  the  deed.  Othe*  cases 
bearing  upon  the  question  are:  De  Florez 
T.  Raynolds  (a  C.)  8  Fed.  434 ;  United  States 
V.  Moore,  96  TT.  S.  760,  24  L.  Ed:  588 ;  Bement 
et  al.  V.  Trenton,  I*  &  M.  Mfg.  Co.,  82  N.  J. 
Law  (3  Vroom)  513. 

The  presumption  that  the  lease  was  deliv- 
ered on  the  day  of  Its  acknowledgment  is 
overcome  by  the  recitals  in  the  order  of 
approval,  showing  that  the  guardian  at  the 
time  presented  to  the  court  the  lease  con- 
tract, and  by  the  fact  of  the  Judge's  indorse- 
ment of  his  approval  upon  the  lease.  To  sus- 
tain the  position  of  the  defendant  in  error, 
the  lease  was  void  when  approved,  because 
the  court's  approval  was  made  more  than 
three  months  after  tb^  date  on  which  the 
lease  was  signed  as  well  as  the  date  of  the 
acknowledgment  The  result,  then,  would  be 
that  if  a  lease  was  signed  and  acknowledged 
by  the  parties,  and  no  opportunity  was  afford- 
ed for  Its  presentation  to  the  court  for  three 
months  thereafter,  a  valid  lease  could  not  be 
made,  and  this  without  regard  to  the  fact 
that  court  might  not  be  in  session  at  the 
court  town  where  the  guardianship  proceed- 
ings were  pending,  during  the  three  months' 
period.  The  position  bears  its  own  refuta- 
tion. 

The  original  lease,  it  appears,  was  filed 
for  record  at  Tishomingo,  February  22,  1906, 
in  the  office  of  the  deputy  United  States 
clerk  and  ex  offldo  register  of  deeds  for 
district  No.  22  of  the  Indian  Territory,  and 
recorded  in  Book  10  at  page  255.  Being  re- 
corded within  three  months  from  the  date 
of  its  approval,  or  final  execution,  It  was  er- 
ror In  the  trial  court,  for  the  reason  assigned, 
to  sustain  the  objection  to  its  introduction 
as  evidence  on  the  part  of  the  defendenta 
[4]  Referring  to  the  second  error  mention- 


ed,  was  there  snfllclent  proof  that  I.  CL  Cole 
was  ever  the  guardian  of  the  minor  John 
Hepson?  The  only  evidence  of  his  appoint- 
ment is  found  in  the  recitals  contained  in  the 
order  approving  the  lease,  and  in  the  lease 
itself  and  the  fact  of  the  approval  thereof. 
Had  there  been  no  guardianship  proceedings 
pending,  the  court  would  have  been  without 
Jurisdiction  in  the  premises.  The  redtals 
in  its  orders  were  at  least  prima  facie  evi- 
dence that  the  lessor  was  the  duly  appointed 
and  acting  guardian,  though  it  would  have 
been  proper  to  have  introduced  a  duly  au- 
thenticated copy  of  the  original  letters  of 
guardianship,  or  the  order  of  appointment 
The  failure^  however,  to  do  so  did  not  render 
the  record  evidence  offered  incompetent,  for 
it  is  a  rule  recognized  by  high  authority  that 
the  absence  of  an  entire  record  may  be  sup- 
plied by  recitals  in  the  Judgment  or  decree  of 
all  the  essential  facts.  Jurisdictional  or  other- 
wise; that  where  the  Judgment  or  decree  on 
which  the  party  adducing  It  in  a  collateral 
action  relies  as  a  muniment  of  title  or  as  a 
link  in  a  chain  of  title  recites  all  the  essential 
facts,  Jurisdictional  or  otherwise.  In  regard 
to  the  proceedings  in  which  it  was  rendered, 
the  record  of  such  Judgment  or  decree,  or  a 
duly  authenticated  copy  thereof,  is  admis- 
sible as  prima  facie  evidence  at  least  with- 
out producing  a  complete  record  or  transcript 
of  the  proceedings.  Wilson  et  ux.  v.  Spring, 
38  Ark.  191;  Monk  v.  Home,  38  Miss.  100, 
76  Am.  Dec.  94;  Verhlne  v.  Ragsdale,  96 
Tenn.  532,  36  S.  W.  556;  Truebart  v.  Mc- 
Mlchael,  46  Tex.  222 ;  Beck  et  aL  v.  Hender- 
son, 76  Ga.  360;  Blackburn  v.  Jackson  et  al., 
26  Mo.  308 ;  Simmons  v.  Threshour,  118  Cal. 
100,  50  Pa&  312.  It  was  therefore  error  for 
the  court  to  refuse  to  admit  In  evidence  the 
guardian's  lease  of  August  1906,  approved  in 
February,  1906,  and  the  order  of  approval. 
The  latter  lease  covered  the  same  land  in- 
cluded in  the  lease  made  by  Fulsom,  as  guard- 
ian, to  defendant  in  error  McKemie.  Both 
leases  Included  the  year  1910.  The  impor- 
tance therefore  of  the  original  lease  as  e 
muniment  of  title  to  defendant  in  error  Wood 
is  readily  apparent  Whether  said  lease  was 
In  force  when  the  cause  of  action  arose,  we 
are  not  advised.  From  the  order  of  ap- 
proval it  appears  that  the  former  lease  only 
Included  the  surplus  allotment  What  part 
of  the  attached  property  was  grown  on  the 
surplus,  and  what  portion  on  the  homestead, 
we  are  unable  to  here  determine.  These  and 
other  questions  suggest  themselves,  and  can 
only  be  determined  upon  a  further  hearing. 
The  only  question  necessary  for  but  consid- 
eration is  the  action  of  the  court  in  exduding 
as  evidence  the  writings  and  record  herein 
referred  to.  As  we  have  seen.  In  this  the 
court  erred. 

The  Judgment  should  therefore  be  reversed, 
and  the  cause  remanded. 

PEROCBIAM.    Adivted  In  whol*. 
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BLACK  et  aL  t.  HATNBS.    (No.  4740.) 

.(Supreme  Court  of  Oklahoma.     July  14,  1914. 

Rehearing  Denied  Jan.  9,  1915.) 

(Syllahut  hy  (A«  Court,} 
WlIXS  (J  6*)  —  OWNKBSHIP  OF  Pbopebtt  — 

SuBviviNO  Wife— JoiNTtiy  Acquibed  Pbop- 
ebtt. 

Sectton  8985,  Compiled  Laws  of  Oklahoma 
1909  (section  8418,  Revised  Laws  of  Oklahoma 
1910),  providing  that,  "when  any  person  having 
title  to  any  estate  not  otherwise  limited  by 
marriage  contract,  dies  without  disposing  of  the 
estate  by  will,  it  descends  and  must  be  distribut- 
ed in  the  following  manner:  •  •  *  Second. 
If  the  decedent  leave  no  issue,  the  estate  goes 
one-half  to  the  surviving  husband  or  wife,  and 
the  remaining  one-half  to  the  decedent's  father 
or  mother,  or,  if  he  leave  both  father  and  moth- 
er, to  them  in  equal  shares;  but  if  there  be 
no  father  or  mother,  then  said  remaining  one- 
half  goes,  in  equal  shares,  to  the  brothers  and 
sisters  of  the  decedent,  and  to  the  children  of 
any  deceased  brother  or  sister,  by  right  of  rep- 
resentation. If  decedent  leave  no  issue,  nor  hus- 
band nor  vrife,  the  estate  must  go  to  the  father 
or  mother,  or  if  he  leave  both  father  and  moth- 
er, to  them  in  equal  scares;  provided,  that 
in  all  cases  where  the  property  is  acquired  by 
the  joint  industry  of  husband  and  wife  during 
coverture,  and  there  is  no  issue,  the  whole  es- 
tate shall  go  to  the  survivor,  at  whose  death,  if 
any  of  the  said  property  remain,  one-half  of  such 
property  shall  go  to  the  heirs  of  the  husband 
and  one-half  to  the  heirs  of  the  wife,  according 
to  the  right  of  representation" — construed,  and 
held  not  to  preclude  the  surviving  wife  from 
disposing  of  by  will  such  jointly  acquired  prop- 
erty, inherited  by  her  from  the  deceased  hus- 
band. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  IS  6-10;    Dec  Dig.  §  6.»] 

Riddle  and  Bleakmore,  JJ.,  dissenting. 

Error  from  District  Court,  Love  County; 
8.  H.  Russell,  Judge. 

Action  by  R.  H.  Haynes,  administrator, 
against  Sam  Black  and  others.  '  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Reversed   and  rendered. 

Eddleman  &  Graham,  of  Marietta,  and 
Davis  &  Davis,  of  Gainesville,  Tex.,  for 
plaintiffs  in  error.  Cruce  &  Potter,  of  Ard- 
more,  for  defendant  In  error. 

KANE,  C.  J.  This  proceeding  In  error 
seeks  to  review  the  action  of  the  trial  court 
in  an  action  wherein  the  defendant  in  error, 
as  administrator  of  the  estate  of  N.  J.  Dech- 
erd,  who  died  in  October,  1910,  without  is- 
sue, leaving  a  surviving  wife,  E.  It.  Decherd, 
who  subsequently  died,  brought  suit  to  recov- 
er one-half  of  the  estate  left  by  said  deceas-. 
ed  Decherd's  wife;  such  estate  having  been 
acquired  by  her  by  Inheritance  from  her  de- 
ceased husband,  it  previously  having  been 
acquired  during  coverture  by  the  joint  indus- 
try of  said  husband  and  wife.  The  cause  was 
tried  on  an  agreed  statement  of  facts.  Para- 
graph 4  of  said  statement  Is  as  follows: 

"Now  it  is  agreed  by  the  parties  that,  if  the 
said  E.  L.  Decherd  could  lawfully  dispose  of 
said  property  by  will,  then  the  plaintiff  has  no 
right  to  recover,  and,  if  she  could  not  lawfully 
dispose  of  said  property  by  will,  then  the  plain- 
tilt  is  entitled  to  recover  one-half  of  the  same. 
It  is  further  agreed  that  said  E.  L.  Decherd 


(the  wife)  during  her  lifetime  did  not  dispose 
of  any  of  said  property  or  attempt  to  dispose 
of  it,  except  by  said  wilL" 

Section  8985,  Compiled  Laws  of  Oklahoma 
1909  (section  8418,  Revised  Laws  Oklahoma 
1910),  reads  as  follows: 

"When  any  person  having  title  to  any  estate 
not  otherwise  limited  by  marriage  contract,  dies 
without  disposing  of  the  estate  by  will,  it  de- 
scends and  must  be  distributed  in  the  following 
manner:  *  *  *  Second.  If  the  decedent  leave 
no  issue,  the  estate  goes  one-half  to  the  surviv- 
ing husband  or  wife,  and  the  remaining  one-half 
to  the  decedent's  father  or  mother,  or,  if  he  leave 
both  father  and  mother  to  them  in  equal  shares." 
But  "if  there  be  no  father"  or  mother,  then  said 
remaining  "one-half  goes,  in  equal  shares,  to 
the  brothers  and  sisters  of  the  decedent,  and  to 
the  children  of  any  deceased  brother  or  sister, 
by  right  of  representation.  If  decedent  leave 
no  issue,  nor  husband  nor  wife,  the  estate  must 
go  to  the  father  or  mother,  or  if  he  leave  both 
father  and  mother,  to  them  in  equal  shares. 
Provided ;  that  in  all  cases  where  the  property 
is  acquired  by  the  joint  industry  of  husband  and 
wife  during  coverture,  and  there  is  no  issue,  the 
whole  estate  to  go  to  the  survivor,  at  whose 
death  if  any  of  the  said  property  remain,  one- 
half  of  such  property  shall  go  to  the  heirs  of  the 
husband  and  one-half  to  the  heirs  of  the  wife, 
according  to  the  right  of  representation." 

If  the  estate  had  been  acquired  by  the 
deceased  husband  prior  to  his  marriage,  if 
he  died  intestate  and  without  issue,  one-half 
of  it  would  have  descended  without  any  lim- 
itations to  the  wife.  Here  the  estate  was 
acquired  by  the  joint  Industry  of  the  hus- 
band and  wife  during  coverture.  What  rea- 
son for  making  a  provision  which  gives  the 
wife  the  right  to  dissipate  the  estate,  dis- 
pose of  it  by  conveyance,  or  spend  all  of  It 
during  her  lifetime,  yet  U  she  be  saving  and 
frugal,  economical  and  wise,  thereby  pre- 
venting 'the  estate  from  decreasing,  prohibits 
her  from  disposing  of  part  of  it  by  devise? 
This  proviso,  in  case  the  husband  died  intes- 
tate, leaving  a  wife  surviving,  creates  an 
estate  In  the  manner  of  community  property. 
It  Is  the  general  rule  that  In  the  absence  of 
an  antenuptial  agreeibent  to  the  contrary  In 
jurisdictions  where  the  system  of  community 
property  prevails,  upon  the  death  of  either 
the  husband  or  wife,  one-half  vests  In  the 
heirs  of  the  deceased.  27  Cyc.  1703.  It 
seems  quite  clear  that  the  purpose  of  the 
section  under  consideration  is  to  provide  a 
general  rule  of  descent,  and  that  the  first 
sentence  thereof,  "When  any  person  having 
title  to  any  estate,  not  otherwise  limited  by 
marriage  contract,  dies  without  disposing  of 
the  estate  by  will,  It  descends  and  must  be 
distributed  in  the  following  manner:  *  •  •  " 
— relates  to  and  qualifies  the  whole  section. 
If  the  scope  of  the  section  and  the  persons 
to  whom  it  applies,  viz.,  any  person  having 
an  estate  who  dies  without  disposing  of  it 
by  win,  is  kept  in  mind,  it  will  become  quite 
apparent  that  It  was  not  the  intention  of  the 
Legislature  that  the  alienation  of  property 
acquired  by  the  joint  industry  of  the  hus- 
band and  wife  during  coverture,  which  de- 
scends to  a  surviving  spouse,  should  be  hedg- 
ed about  by  any  other  limitations  than  those 


*For  other  cases  see  same  topio  and  section  NUHBBS  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 
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applicable  to  property  otherwise  inherited. 
If  we  read  the  proviso  In  connection  with 
the  sentence  quoted  above,  a  fair  interpreta- 
tion of  it  would  be  as  follows: 

"Provided  that  In  all  cases  where  the  property 
is  acquired  by  the  joint  industry  of  husband  and 
wife  during  coverture,  and  there  is  no  issue,  the 
whole  estate  shall  go  to  the  survivor  at  whose 
death.  If  any  of  said  property  remain  (undis- 
posed of  by  will),  one-half  of  such  property  shall 
go  to  the  heirs  of  the  husband  and  one-half  to 
the  heirs  of  the  wife,  according  to  their  right 
of  representation." 

This  constrnction  seems  to  harmonize  with 
not  only  the  letter,  but  also  the  spirit,  of  the 
act. 

The  platotlfFs  In  error  are  precluded  from 
urging  that  the  action  wonld  not  lie  In  the 
name  of  the  administrator  under  the  stipula- 
tion hereinbefore  set  out,  it  being  there 
agreed  that: 

"If  the  spouse  conld  not  lawfully  dispose  of 
said  property  by  will,  then  the  plaintiff  is  enti- 
tled to  recover  one-half  of  the  same." 

The  judgment  of  the  lower  court  is,  accord- 
ingly, reversed,  and  judgment  is  here  render- 
ed in  favor  of  the  plaintiff  in  error  as  against 
the  defendant  In  error.  All  the  Justices  con- 
cur, except  KIDDLB  and  BLEAKMORB,  J  J., 
who  dissent 

(44  Okl.  528)  ' 

MASTEBS  et  aL  v.  BO  YES  et  al.    (No.  3900.) 
(Supreme  Court  of  Oklahoma.    Dee.  22,  1914J 

(Syllalw  hy  t\e  Court.) 

GUARANTT  (i  45*)— DlCrKNBlt— NOTIOB— IHSOL- 
VKNCT. 

Under  an  alwolute  and  unconditional  guar- 
anty, the  duty  is  upon  the  guarantor  to  see  that 
his  contract  of  guaranty  u  fulfilled,  and  that 
the  obligations  of  the  principal  are  discharged 
at  maturity ;  and  in  the  absence  of  fraud  which 
may  be  the  proximate  cause  of  damage  to  the 
guarantor,  a  lack  of  notice  and  demand,  or  the 
fact  that  the  principal  at  maturity  of  his  ob- 
ligation was  solvent  and  afterward  became  in- 
solvent, does  not  constitute  a  defense  that  will 
discharge  the  guarantor  from  liability. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  f  66 ;   Dec.  Dig.  i  45.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Noble  Ctounty; 
Wm.  M.  Boles,  Judge. 

Action  by  H.  L.  Boyes  and  another  against 
Geo.  A.  Masters  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

John  J.  Jones,  of  Cbanute,  Kan.,  James  W. 
Beld,  of  Parsons,  Kan.,  and  James  A.  Allen, 
of  Cbanute,  Kan.,  for  plaintiffs  in  error. 
Harris  &  Nowlln  and  W.  H.  Zwick,  all  of 
Oklahoma  City,  for  defendants  in  error. 

HARRISON,  a  This  was  an  action  by  H. 
L.  Boyes  and  the  Farmers'  &  Merchants' 
Bank  of  Ferry,  of  which  H.  L.  Boyes  was 
president,  against  George  A.  Masters  and  S. 
A.  Wlckard,  upon  a  promissory  note  for  $2,- 
5&i.75,  executed  by  S.  A.  Wlckard  and  George 
A.  Masters  as  collateral  security  for  the  pay- 
ment of  a  note  of  like  amount  executed  on  the 
same  day  by  the  Stanley   Basin  Dredging 


Company.  From  the  judgment  in  favor  of 
plaintiffs,-  defendants  appeal.  The  question 
involved  is  presented  In  plaintiffs  in  error's 
brief  In  the  following  language: 

"Does  plaintiffs'  neglect  and  failure  to  collect, 
or  attempt  to  collect,  from  the  Stanley  Basin 
Dredging  Company  its  note,  while  it  was  sol- 
vent, and  the  subsequent  disbursement  by  the 
Stanley  Basin  Dredging  Company  of  its  assets 
and  consequent  insolvency  resulting  in  complete 
loss  to  the  defendants,  when  properly  pleaded, 
constitute  a  defense?" 

The  material  facts  are:  That  the  Stanley 
Basin  Dredging  Company  became  indebted  to 
the  Farmers'  &  Merchants'  Bank  to  the 
amount  of  $2,664.75  on  overdrafts  drawn  by 
Geo.  A.  Masters,  which,  npon  the  written  re- 
quest of  S.  A.  Wlckard  and  his  personal 
promise  to  see  thnt  same  would  be  paid,  the 
bank  had  honored.  Not  being  able  to  pay 
the  overdraft,  the  dredging  company  execut' 
ed  its  note  for  the  amount  thereof,  and,  as  a 
guaranty  that  such  note  would  be  paid  at 
maturity,  S.  A.  Wlckard  and  George  A.  Mas- 
ters executed  their  promissory  note  to  the 
bank  for  a  like  amount  Wlckard's  and  Slas- 
ter's  note  was  Indorsed  as  follows: 

"This  note  is  given  as  collateral  to  a  note 
given  by  the  Stanley  Basin  Dredging  Company, 
by  Wlckard,  per  Jarrett,  Secy.,  for  the  same 
amount  and  same  date,  and  to  be  void  If  said 
Stanley  Basin  Dredging  Company  note  is  paid 
when  due." 

S.  A.  Wlckard  was  president  of  the  Stan- 
ley Basin  Dredging  Company,  and  George  A. 
Masters  was  the  person  who  bad  drawn 
checks  in  the  name  of  the  dredging  company 
on  the  Farmers'  &  Merchants'  Bank.  The 
dredging  company's  note  was  signed  by  S.  A. 
Wlckard  as  president  and  J.  H.  Jarrett  as 
secretary,  thereof,  under  the  corporate  seal 
of  said  company.  Upon  the  dredging  com- 
pany's failure  to  pay  its  note  at  maturity, 
the  bank  brought  suit  and  obtained  a  judg- 
ment against  it  for  the  amount  of  the  note. 
An  execution  was  issued  against  the  dredg- 
ing company  and  returned  unsatisfied.  There- 
after an  alias  execution  was  issued,  which 
was  also  returned  unsatisfied.  Whereupon 
H.  Ii.  Boyes  and  the  bank  brought  suit  against 
S.  A.  Wlckard  and  George  A.  Masters  as 
guarantors  of  the  payment  of  the  dredging 
company's  note,  with  the  result  above  stated. 

It  Is  claimed  by  plaintiffs  in  error  that  the 
dredging  company  was  solvent  at  the  ma- 
turity of  its  note,  but  was  insolvent  at  the 
time  this  suit  was  institnted,  and  that  if  the 
bank  had  exercised  due  diligence  in  the  col- 
lection of  the  dredging  company's  note  at  ma- 
turity, or  had  given  notice  to  Wlckard  and 
Masters  of  the  dredging  company's  default 
Or  made  demand  on  them,  they  could  have 
protected  themselves  from  loss  while  the 
dredging  company  was  solvent  Hence  the 
pivotal  point  In  the  question  presented  here 
Is  whether  the  failure  of  the  bank  to  give 
notice  and  make  demand  constituted  a  de- 
fense to  plaintiffs'  action.  A  number  of  au- 
thorities  are   cited   by   plaintiffs   in   error. 


•For  otber  cues  see  same  toplo  and  secUoa  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Kay-Now  Beria*  ft  Bep'r  ladwcM 
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among  which  1b  Wood  r.  Farnham,  1  Okl.  375, 
88  Pac.  867,  20  Cyc.  1470,  and  autboriUes 
dted  in  note,  in  support  of  the  contention 
tliat,  where  It  can  be  afilrmatlvely  shown 
that  a  guarantor  has  sustained  damage  from 
want  of  notice,  such  damage  will  constitute 
a  defense  pro  tanta  Not  dissenting  from  the 
decisions  cited  by  plaintiffs  in  error  in  cases 
where  they  are  applicable  to  the  conditions 
set  forth  in  the  contract  of  guaranty  and  the 
facts  in  the  case,  and  aside  from  the  plain 
language  of  our  statutes,  we  cannot  be  con- 
strained to  believe  that  defendants  herein 
sustained  any  damage  from  lack  of  notice. 
The  facts  are  that  Masters  issued  the  over- 
drafts which  created  the  indebtedness  against 
the  dredging  company,  and  which  were  hon- 
ored by  the  bank,  upon  the  written  request 
of  Wickard,  the  president  of  the  dredging 
company.  Wickard  and  Jarrett,  as  president 
and  secretary,  respectively,  of  the  company, 
signed  the  company's  note,  and  on  the  same 
day,  and  as  part  of  the  same  transaction, 
Wickard,  the  president  of  the  company,  and 
Masters,  the  man  who  bad  drawn  the  over- 
drafts, gave  their  personal  note  as  a  guaran- 
ty that  the  dredging  company's  note  would 
be  paid.  It  also  appears  from  plaintiffs  in 
error's  testimony  that  subsequently  to  these 
transactions  the  dredging  company  declared 
a  10  per  cent  dividend  on  a  $45,000  capital 
stock,  which  dividend  of  $4,500  was  disbursed 
among  the  stockholders  of  the  company.  Un- 
der this  state  of  facts  we  cannot  believe  that 
the  officers  of  the  dredging  company  did  not 
liave  actual  knowledge  of  the  maturity  of 
the  company's  obligations,  or  that  any  dam- 
age they  may  have  sustained  was  due  to  a 
lack  of  notice.  Bat  If  the  facts  in  the  case 
at  bar  did  not  take  It  out  of  the  rule  contend- 
ed for  in  the  cases  cited  by  plaintiffs  in  er- 
ror, the  plain  provisions  of  our  statutes  would 
themselves  do  so.  Section  3573,  Comp.  Laws 
1909,  defines  a  guaranty  as  follows: 

"A  iroaranty  is  a  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person." 

Section  3583  reads: 

"A  guaranty  is  to  be  deemed  unconditional 
unless  ItR  terms  import  some  condition  precedent 
to  the  liability  of  the  guarantor." 

Section  3584  reads: 

"A  guarantor  of  payment  or  performance  li 
liable  to  the  guarantee  immediately  upon  the 
default  of  the  principal,  and  without  demand  or 
notice." 

In  view  of  these  statutes  we  are  not  per- 
suaded to  follow  what  appears  to  us  as  dic- 
tum in  Wood  T.  Farnham,  1  Okl.  375,  33 
Pac.  867,  nor  that  in  Vinal  v.  Richardson, 
95  Mass.  (13  Allen)  528.  In  Wood  v.  Farn- 
ham, supra,  on  page  377  of  1  OkL,  on  page 
868  of  33  Pac  it  is  true  that  the  court  used 
the  following  language:  ^ 

"In  the  case  at  bar,  if  the  appellant  suffered 
any  loss  or  damages  by  the  default,  negligence, 
or  laches  of  the  appellee,  it  is  a  proper  matter 
of  defense." 

But  in  this  case  the  court  also  held : 
"In  a  complaint  against  a  guarantor   of  4 
proDUMory  note,  it  is  not  necessary  to  allege 


diligence  on  the  part  of  the  payee  to  make  cqi- 
Ipction  from  the  maker  of  the  note ;  and  a  com- 
plaint failing  to  allege  such  diligence  is  not  bad 
on  demurrer.*' 

Section  8  of  the  syllabus  in  this  case  is  as 

follows : 

"The  guarantor  of  a  promissory  note  is  liable 
at  once  on  the  maturity  of  the  note,  if  such  note 
be  not  paid  by  the  maker.  The  fact  that  the 
note  is  not  paid  at  maturity  fixes  the  Uabilitx 
of  the  guarantor." 

In  Vhial  y.  Bichardson,  supra,  tha  Massa- 
chusetts court  said: 

"Practically  it  is  almost  invariably  treated  a§ 
a  matter  of  defense,  by  way  of  discharge  froin 
the  contract,  and  not  merely  as  a  defeat  of  the 
suit." 

In  Welch  T.  Walsh,  177  Mass.  555,  69  N. 
B.  440,  52  Li  fi.  A.  782.  83  Am.  St  Rep.  302. 
the  Massachusetts  court  not  only  held  this 
language  to  be  obiter,  but  also  inconsistent 
with  Insurance  Co.  v.  Simmons,  131  Mass.  85, 
41  Am.  Rep.  196,  and  in  the  same  opinion, 
the  court  said: 

"And  we  are  of  the  opinion  that,  when  the 
obligation  of  the  guarantor  is  to  pay  a  definite, 
sum  at  a  definite  time,  it  is  his  duty  to  see  that 
the  sum  guaranteed  is  paid,  and  that  there  is 
no  duty  on  the  creditor  to  give  notice  to  the 
guarantor  of  a  default  in  payment  by  the  prin- 
cipal debtor,  and  that,  if  the  guarantor,  in  vio- 
lation of  his  duty,  has  slumbered  because  he  sup- 
posed that,  in  the  absence  of  a  demand  by  the 
creditor  the  act  guaranteed  had  been  performed 
by  the  principal  debtor,  and  has  suffered  dam- 
age from  so  doing,  he  has  nothing  of  which  he 
can  complain  but  bis  own  negligence,  and  is 
liable  to  pay  the  sum  which  he  guaranteed 
should  be  paid." 

In  Bank  of  Newbury  t.  Sinclair,  60  N.  H. 
100,  49  Am.  Bep.  307,  the  court  said: 

"The  terms  of  a  guaranty  seem  to  impose  on 
the  guarantor  the  duty  of  seeing  whether  the 
principal  pays.  If  the  principal  does  not  pay, 
and  the  guarantor  sustams  loss  through  ignor- 
ance of  his  default,  the  loss  is  owing  to  his  own 
negligence,  and  it  seems  much  more  appropriate 
that  It  should  be  home  by  him  than  hy  the  per- 
son to  whom  he  has  agreed  to  be  answerable 
upon  the  principal's  default.    *    •    • " 

This  rule,  which  Is  supported  by  the  weight 
of  both  English  and  American  authoritiea^ 
places  the  duty  upon  the  gu(u»ntor  to  see 
that  his  contract  of  guaranty  is  fulfilled, 
and  this  doctrine  Is  given  voice  by  our  Leg- 
islature In  the  above  statute,  which,  in  fix- 
ing the  liability  upon  the  guarantor  Im- 
mediately upon  the  default  of  the  principal, 
logically  Imposes  upon  him  the  burden  of 
seeing  that  bis  contract  of  guaranty  Is  ful- 
filled at  maturity.  See  Lumber  Co.  v.  Eld- 
ridge,  171  Mass.  516,  61  N.  E.  9,  41  L.  R.  A. 
617,  68  Am.  St  Bep.  446;  Cobb  T.  UtQe, 
2  Greeul.  (Me.)  261,  11  Am.  Dea  72.  And  it  la 
equally  well  settled  that  proof  that  the  prin- 
cipal was  solvent  at  the  time  of  the  maturi- 
ty of  his  note,  and  afterward  became  Insol- 
vent, constitutes  no  defense  to  an  action 
against  the  guarantor.  See  Brown  v.  Curtiss, 
2  N.  Y.  (Comst)  225;  Boherts  v.  Hawkins, 
70  Mich.  506,  38  N.  W.  675;  Flentbam  v. 
Steward,  45  Neb.  640,  63  N.  W.  924;  Huff 
V.  Slife,  25  Neb.  448,  41  N.  W.  289,  13  Am. 
St  Rep.  497;  Delsman  y,  Fxledlander,  40 
Or.  33.  66  Faa  297. 
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Upon  the  general  doctrine  fixing  tbe  lia- 
bility upon  ttie  guarantor  npon  default  of 
the  principal  at  maturity  of  his  obligation, 
see  Bloom  ▼.  Warder-Mitchell  Co.,  13  Neb. 
476,  14  N.  W.  395;  Hungerford  t.  O'Brien, 
37  Minn.  306,  34  N.  W.  161 ;  Merrltt  r.  Hass, 
106  Minn.  275,  118  N.  W.  1023,  119  N.  W. 
247,  21  L.  B.  A.  (N.  S.)  153;  Miller  v. 
Lewlston  Nat  Bk.,  18  Idaho,  124,  108  Pac. 
901;  WUkinson-Gadis  Co.  v.  Van  Riper,  63 
N.  J.  Law,  394,  43  AU.  675 ;  Fuller  et  al.  v. 
Tomlinson  &  Bros.,  68  Iowa,  111,  12  N.  W. 
127 ;  Hoyt  v.  Quint,  105  Iowa,  443,  76  N.  W. 
342;  Blanding  t.  Wiseley  et  al.,  107  Iowa, 
46,  77  N.  W.  608;  Wrjght  v.  Dyer,  48  Mo. 
625;  Warder,  Busbnell  &  Glessner  Co.  t. 
Johnson,  114  Mo.  App.  671,  90  S.  W.  392; 
Baker  t.  Kelly.  41  Miss.  696,  93  Am.  Dec. 
274;  Brown  v.  Curtiss,  2  N.  T.  225 ;  Brandt 
on  Surety,  {  170;  Donngerberg  v.  Oppen- 
helmer,  15  Wash.  290,  46  Pac.  254;  Jenkins 
V.  Wilkinson,  107  N.  C.  707,  12  S.  E.  630, 
22  Am.  St  Rep.  911;  Fegley  ▼.  Jennings, 
44  Fla.  203,  32  South.  873,  103  Am.  St  Rep. 
142;  Penny  t.  Crane  Bros.  Mfg.  Co.,  80  111. 
244;  Gage  t.  Mechanics'  Nat  Bk.  of  Chica- 
go, 79  lU.  62;  Roberts  t.  Riddle,  79  Pa.  468; 
Heyman  ▼.  Dooley,  77  Md.  162,  26  Atl.  117, 
20  li.  R.  A  259;  Klein  v.  Kern,  94  Tenn. 
S4,  28  S.  W.  295;  14  Am.  &  Eng.  Enc.  (2d 
Ed.)  1145-1149;  20  Cyc.  1450,  and  cases 
dted. 

Many  other  equally  well-reasoned  opin- 
ions might  be  cited  in  support  of  the  doc- 
trine that,  under  an  absolute  and  uncondi- 
tional guaranty,  tbe  duty  is  npon  the  guar- 
antor to  see  that  his  contract  of  guaranty 
Is  fulfilled,  and  that  the  obligations  of  the 
p^ncipal  are  discharged  at  maturity;  and. 
In  the  absence  of  fraud  which  may  be  the 
proximate  cause  of  damage  to  the  guarantor, 
a  lack  of  notice  and  demand,  or  the  fact 
that  the  principal  at  maturity  of  his  obliga- 
tion was  solvent  and  afterward  became  in- 
solvent does  not  constitute  a  defense  that 
will  discharge  the  guarantor  from  liability. 

Tbe  Judgment  is  affirmed. 

'  FEB  CURIAM.    Adopted  in  whol& 


(«  Oki.  sm 
ABBOTT  et  aL  y.  DINGUS.     (No.  8940.) 

(Supreme  Court  of  Oklahoma.    Nov.  17,  1914. 
Rehearing  Denied  Jan.  9,  1916.) 

(Bvttalut  hy  the  Court.) 

1.  Pi.KADnTO  (S  428«)— Pbtition— Objwjtion. 
Where  tbe  sufficiency  of  a  petition  is  chal- 
lenged solely  by  an  objection  to  the  introduction 
of  evidence  thereunder,  such  objection,  not  be- 
ing favored  by  the  courts,  should  generally  be 
overruled,  unless  there  is  a  total  failure  to  al- 
lege some  matter  essential  to  the  relief  sought 
and  should  seldom,  if  ever,  be  sustained  when 
the  all^ationg  are  simply  .incomplete,  indefinite, 
or  condosions  of  law. 

[Ed:-  Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  §{  1433-1436 ;  Dec  Dig.  \  428.*] 


2.  MURIOIPAI.     COBPOaATIONB      (S      706*)      — 

Stbeets  —  Dauaoks  —  Petition  —  Suin- 

CIENCT. 

The  petition  in  this  case,  measured  by  the 
above  rule,  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1518;  Dec.  Dig.  § 
706.*] 

3.  Municipal  Obfobations  ({  705*)  — 
Stbeets— Cabs  Bbquibed. 

The  obligation  which  tbe  law  Imposes  upon 
a  driver  of  a  horse-drawn  vehicle  is  to  exercise 
reasonable  care,  to  the  end  of  keeping  bis  horses 
and  vehicle  under  such  control  as  to  be  able  to 
prevent  a  colliaion  with  other  vehicles  or  pedes- 
trians on  the  highway. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §g  1615-1517;  Dec. 
Dig.  g  705.*i 

4.  municibal  cobfobations  (|  705*)  — 
Stbeets— Cask  Requibed.  ' 

While  the  law  does  not  make  a  driver  npon 
a  public  street  or  liighway  an  insurer  against 
accidents  which  may  happen  because  of  his  be- 
ing there,  yet  it  demands  of  him  the  exercise  of 
reasonable  or  ordinary  care;  and,  as  in  every 
other  situation,  this  degree  of  care  is  one  com- 
mensurate with  the  danger  to  others  which  at- 
tends the  particular  situation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  gg  1515-1617;  Dec. 
Dig.  g  705.*] 

6.  Tbial  (g  169*)— DiBBcnoH  ot  Vi;^dict— 

Evidence. 

It  is  only  when  the  evidence,  with  all  the 
inferences  tbe  jury  could  justifiably  draw  from 
it  will  be  insufficient  to  support  a  verdict  for 
plaintiff  that  the  court  is  authorized  to  direct  a 
verdict  for  defendants;  and,  unless  the  conclu- 
sion follows  as  a  matter  of  law  that  no  recovery 
can  be  had  upon  any  view  that  can  be  properly 
taken  of  the  facts  which  the  evidence  tends  to 
establish,  the  case  should  be  left  to  the  jury, 
under  proper  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  |g  341,  381-387,  389 ;    Dec.  Dig.  g  169.*] 

6.  municipai.  cobpobations  (g  706*)  — 
Stbbbts  —  Damaobs  —  Sufficibnot  -of 
evidbmck. 

Tbe  evidence  is  discussed  in  the  opinion  and 

held  sufficient. 
[Ed.  Note. — For   other  cases,   see   Municipal 

Corporations.  (3ent  Dig.  |  1618;    Dec.  Dig.  I 

706.*] 

Commissioners'  Oplnl<Hi,  Division  No.  2. 
Error  from  District  Court  Cleveland  Coun- 
ty ;  R.  McMillan,  Judge. 

Action  by  Rebecca  Dingus  against  Charles 
E.  Abbott  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

W.  It.  Eagleton,  of  Norman,  for  plaintiffs 
In  error.  J.  B.  Dudley,  of  Norman,  for  de- 
fendant in  error. 


BREWER,  C.  TUa  l8  a  suit  brought  by 
Rebecca  Dingus,  as  plaintiff  below,  against 
plaintiffs  in  error,  as  defendants,  to  recover 
damages  for  personal  Injuries  and  the  de- 
struction of  a  carriage  caused  by  a  runaway 
team  belonging  to  defendants.  Tbe  cause 
was  tried  to  a  jury,  and  a  verdict  returned 
in  plaintiff's  favor  for  the  sum  of  $236.  The 
defendants  below,  feeling  aggrieved,  have 
brought  the  case  here  for  review,  and  argue 
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for  a  reversal,  three  propositions:  First,  the 
sufficiency  of  the  petition ;  second,  the  suffi- 
ciency of  the  evidence ;  and  third,  the  giving 
of  certain  Instructions  and  the  refusal  of  oth- 
ers. We  shall  discuss  the  iiolnts  In  the  order 
named. 

[1,  2]  (1)  Are  the  allegations  of  the  petition 
sufficient?  It  was  not  attacked  in  the  lower 
court  by  demurrer  or  motion  to  make  more 
definite  and  certain.  Its  sufficiency  was  first 
challenged  by  an  objection  to  the  introduction 
of  any  evidence.  As  a  premise  it  may  be 
said,  in  the  beginning,  that  this  form  of  at- 
tack does  not  seem  to  be  favored  in  this  state. 
In  Johnston  v.  Chapman,  38  Okl.  42,  131  Pac 
1078,  it  is  said : 

"WTiere  the  sufficiency  of  a  petition  is  chal- 
lenged solely  by  an  objection  to  tfae  introduc- 
tion of  evidence  thereunder,  such  objection,  not 
t>elDg  favored  by  the  courts,  should  generally  be 
overruled,  unless  there  is  a  total  failure  to  allege 
some  matters  essential  to  the  relief  sought,  and 
should  seldom,  if  ever,  he  sustained  when  the  al- 
legations are  simplv  iucomplete,  indefinite,  or 
conclusions  of  law. 

See,  also,  M.,  O.  &  O.  By.  Co.  v.  McClellan, 
36  Okl.  60&,  130  Pac.  916;  Hogan  v.  Bailey, 
2T  OkL  15,  110  Pac.  890. 

We  shall  view  the  petition  In  the  light  of 
the  rule  announced  above,  and  will  say,  by 
way  of  farther  premise,  that  the  elements  en- 
tering into  actionable  negligence,  where  it  is 
not  claimed  that  the  action  was  willful  or 
intentional,  are:  First,  the  existence  of  a 
duty  on  the  part  of  the  defendant  toward  the 
plaintiff ;  second,  the  failure  to  perform  that 
duty;  third.  Injury  to  the  plaintiff  because 
of  such  failure.  C,  B.  I.  &  P.  By.  Co.  v. 
Duran,  88  Okl.  719, 134  Paa  876;  St  L.  &  S. 
F.  By.  Co.  V.  Lee,  87  Okl.  646,  132  Pac.  1072, 
46  li.  B.  A.  (N.  S.)  857 ;  C,  B.  I.  &  P.  By.  Co. 
V.  Mclntire,  29  OkL  797,  119  Pac.  1008. 

The  petition  states.  In  substance,  that  the 
plaintiff  and  her  young  daughter  were  riding 
in  a  carriage  drawn  by  a  horse  on  Main 
street  In  the  city  of  Norman,  en  route  home 
from  church,  and  just  as  they  reached  a  cer- 
tain point  (named)  a  large  team  of  horses 
belonging  to  defendants,  hitched  to  a  dray- 
wagon,  came  running  up  belUnd  the  carriage 
and,  wlthont  warning  or  knowledge  upon  the 
part  of  the  plaintiff,  struck  and  overturned 
the  carriage,  rendering  it  worthless,  throwing 
the  plaintiff  and  her  child  upon  the  ground, 
whereby  she  was  injured,  the  particulars  of 
her  injuries  being  fully  described.  The  negli- 
gence of  defendants  is  set  out  in  paragraph  2" 
of  the  petition,  which  follows : 

"The  plaintiff  further  states  that  a  few  min- 
utes prior  to  said  accident,  the  defendants'  serv- 
ant, Ivy  Brown,  under  the  direction  of  the  de- 
fendants, was  using  and  driving  said  team,  hitch- 
ed to  a  wagon,  on  said  street  in  said  city,  and 
that  said  team  was  wild  and  unruly,  and  the 
bridle,  bridle  bits,  lines,  and  harness  in  gener- 
al, which  were  then  tieing  used  on  said  team 
by  the  servant  of  said  defendants,  were  of  an 
inferior  grade,  and  on  account  of  the  negligence 
and  carelessness  of  the  defendants  in  this  re- 
spect, and  the  negligence  and  carelessness  of  the 
defendants'  servant  in  the  use  and  management 


of  said  team,  said  team  ran  away,  and  in  so  do- 
ing struck  plaintiff's  carriage  at  the  time  and 
place,  and  in  tfae  manner  aforesaid,  on  account 
of  which  plaintiff  sustained  and  received  the  in- 
juries aforesaid,  without  any  fault  or  negligence 
upon  her  part;  that  the  carriage  in  which 
plaintiff  was  riding  at  the  time  of  said  accident 
had  a  top  on  it,  and  the  back  curtain  thereof 
was  fastened  down,  and  the  plaintiff  was  un- 
able to  see  or  hear  said  team,  and  the  accident 
occurred  and  the  injuries  resulted  withont  any 
fault  or  negligence  on  the  part  of  plaintiff." 

[3]  Considering  the  petition,  it  will  not  be 
disputed  that  a  traveler  on  a  dty  street  is 
under  a  duty  at  ail  times  to  other  travelers. 
He  is  under  the  duty  to  use  reasonable  care 
to  not  collide  with  or  Injure  other  travelers. 
This  duty  is  very  well  stated  by  Judge 
Thompson  in  his  work  on  Negligence,  vol.  1, 
{  1284: 

"The  obligation  which  the  law  imposes  npon  a 
driver  is  to  exercise  reasonable  care,  to  the  end 
of  keeping  his  horses  and  vehicles  under  such 
control  as  to  l>e  able  to  prevent  a  collision  with 
another  driver  or  a  foot  passenger  on  the  high- 
way." 

[4]  And  In  section  1288  the  same  author 
says: 

"While  the  law  does  not  make  a  traveler  npon 
the  public  street  or  highway  an  insurer  against 
accidents  which  may  happen  in  consequence  of 
his  being  there,  yet  it  demands  of  him  the  ex- 
ercise of  what  is  described,  in  books  of  the  law, 
to  l>e  reasonable  or  ordinary  care.  As  in  every 
other  situation,  this  degree  of  care  is  a  care  and 
foresight  commensurate  with  the  danger  to 
others  which  attends  the  particular  situation." 

And  in  37  Cya  at  page  275,  it  is  announced 
in  the  text: 

"Drivers  of  vehicles  in  a  public  highway  must 
not  drive  recklessly,  but  must  nse  due  care  to 
prevent  injury  to  others  in  the  highway,  to  avoid 
collisions,  and  to  avoid  pedestrians,  children,  or 
persons  working  in  the  highway.  A  driver  is  in 
general  negUgent  if  he  UjIb  to  have  a  propdt 
equipment. 

To  sustain  which  the  author  cites  numerous 
illustrative  cases  which  may  l>e  read  with 
profit 

The  defendants  being  under  the  duty  to 
plaintiff  of  reasonable  case,  does  the  petition 
sufficiently  allege  a  failure  to  perform  tliat 
duty?  The  plaintiff  alleges  that  slie  was 
driving  along  the  city  street  with  care ;  that 
defendants  tlirough  their  servant  were  also 
driving  along  the  street  with  a  wagon  drawn 
by  two  horses;  that  the  horses  were  "wUd 
ana  Mtiruty,"  and  that  the  "bridle,  bridle  Mis, 
linet,  and  hame*$  in  general"  being  used  at 
the  time,  were  of  "an  inferior  grade,"  and 
that  "on  account  of  the  negligence  and  care- 
lessness of  the  defendants  in  tills  respect, 
and  the  negligence  and  carelessness  of  the 
defendants'  servant  in  the  use  and  manage- 
ment of  said  team,"  it  ran  away,  etc.,  and 
collided  with  plaintiff's  carriage,  causing  the 
damage  complained  of,  etc.  Now  this  peti- 
tion is  open  to  the  criticism  that  it  is  not  as 
definite  and  specific, as  it  ought  to  be  and 
doubtless  would  have  been  made  under  a 
proper  and  timely  motion;  but  it  certainly, 
taking  its  facts  together  with  the  conclusions 
added,  shows  a  failure  of  duty.    This  la  th« 
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test  It  Is  put  to  nnder  the  doctrine  stated  In 
Johnson  v.  Chapman,  supra. 

[5]  (2)  We  are  also  of  the  opinion  that  the 
point  made  as  to  the  sufficiency  of  the  evl- 
dmce,  which  was  raised  by  a  demurrer  there- 
to at  the  trial,  cannot  be  sustained. 

"It  is  only  when  the  evidence,  with  all  the  in- 
ferences the  jnr:^  could  justifiably  draw  from  it, 
will  be  insufficient  to  support  a  verdict  for 
plaintiff  that  the  court  is  authorized  to  direct  a 
verdict  for  defendants ;  and,  unless  the  conclusion 
follows  as  a  matter  of  law  that  no  recovery  can 
be  had  upon  any  view  that  can  b«  properly  taken 
of  the  facts  which  the  evidence  tends  to  estab- 
lish, the  case  should  be  left  to  the  jury,  under 
proper  instructions.  Booker  Tobacco  Co.  v. 
Waller,  38  Okl.  47,  131  Pac.  537:  Chickasha 
Street  Ry-  Co.  v.  Wund,  87  Okl.  582,  132  Pac. 
1078;  M..  K.  &  T.  Ry.  Co.  v.  Walker,  27  Okl. 
849  [113  Pac.  907];  Fidelity  Mt.  Life  Ins.  Co. 
T.  Stegall.  27  OkL  161,  111  Pac  380:  Moore 
▼.  First  Natl  Bank  of  Iowa  aty,  80  OkL  623 
[121  Pac.  626]." 

[(]  We  have  read  the  entire  evidence  in- 
troduced, and  it  is  conflicting,  and  we  cannot 
say  that  there  is  a  total  want  of  evidence  on 
the  part  of  plaintiff.  There  was  evidence  that 
after  the  injury  one  of  the  defendants  made 
statements  tending  to  show  negUgence.  There 
is  other  evidence  tending  to  show  that  the 
young  man  driving  the  team  abandoned  the 
same  unnecessarily,  and  left  them  to  run  wild 
without  restraint.  It  is  true  the  evidence  of 
defendants  contradict  this,  and  may  even  be 
more  convincing  to  us  than  that  of  plaintiff, 
but  still,  the  Jury  saw  the  witnesses  and 
heard  them,  and  evidently  believed  those 
supporting  the  idea  of  negligence.  We  repro- 
duce on  this  point  a  portion  of  the  testimony : 

"Q.  Do  you  know  who  he  was?  A.  I  don't 
know  his  name;  he  was  a  young  man.  Q. 
Where  did  you  see  the  team  again?  A.  Tes; 
they  went  on  east;  they  crossed  up  here,  and 
still  were  going  east,  and  I  was  up  there  at  the 
upper  end  of  this  second  block,  and  he  got  in 
about  where  the  middle  butcher  shop  is  now, 
and  this  young  man's  hat  blew  off  to  the  south, 
and  he  fell  off  of  Uie  wagon — I  don't  know— he 
made  a  leap  to  get  off  of  the  wagon  and  pick 
up  his  hat,  and  the  team  broke  this  trot  and 
struck  a  lope,  and  myself  and  two  or  three  oth- 
ers there  thought  the  team  was  going  to  head  in- 
to the  bam,  and  after  they  missed  the  bam  they 
went  on  east.  Q.  Now,  what  speed  was  this 
team  going  at  the  time  yon  saw  this  boy's  hat 
fall  off?  A.  They  just  about  quit  trotting  and 
struck  up  a  lope  about  the  time  be  quit  the  wag- 
on. Q.  A  fast  trot  up  to  that  time.  A.  Yes, 
sir;  a  fast  trot.  Q.  xon  saw  the  speed  was 
faster  after  he  got  off?  A.  Oh,  yes ;  certainly 
faster.  Q.  Now,  at  the  time  you  saw  this  team 
going  down  there  before  the  boy  jumped  off, 
what  do  you  say  the  facts  are,  whether  the  team 
was  running  away  at  that  time?  A.  Why,  I 
don't  think  they  was;  no,  sir.  They  was  just 
in  a  good  stiff  trot  Q.  What  do  you  say  as  to 
whether  or  not  the  team  appeared  to  be  frighten- 
ed at  that  time?  A.  I  wouldn't  call  them  a 
frightened  team ;  they  just  wanted  to  go." 

It  certainly  would  not  be  contended  that 
the  driver  of  a  team  of  large  young  spirited 
horses  would  not  be  negligent  if  he  Jumped 
from  the  wagon  to  get  his  hat  and  let  them 
run  <Hi,  under  no  restraint,  down  the  street 
This  evidence  certainly  tends  to  show  that 


he  did  so.  Of  course,  upon  the  other  hand,  it 
is  claimed  that  the  driver  only  abandoned 
the  team  out  of  dire  necessity  and  to  protect 
his  own  life ;  but,  as  we  have  said,  the  Jury 
passed  on  this  evidence,  and,  taken  in  its  as- 
pects most  ftivorable  to  plaintiff  in  its  con- 
tention, we  think  that  it  Is  dear  that  it  lis 
sufficient  to  support  the  verdict  of  the  Jury. 

(3)  Some  argument  is  made  as  to  a  numbef 
of  the  instructions,  but  we  have  examined  all 
of  those  given  and  those  offered  and  refused, 
and  have  become  fully  convinced  that  no  re- 
versible error  appeara  Of  the  10  prepared 
instructions  requested  by  the  defendants, 'we 
And  that  5  were  given  by  the  court  as  request- 
ed, that  4  were  given  with  slight  modifica- 
tions, and  1  was  refused  outright  And  tak- 
ing the  instructions  throughout.  It  seems  to 
us  that  they  follow  the  defendants'  view  on 
all  the  material  phases  of  the  case  as  to  the 
law  involved.  There  are  some  verbal  inac- 
curacies, the  language  is  slightly  twisted  in  a 
few  sentences,  but  when  considered  as  a 
whole,  the  law  applicable  is  very  clearly 
charged.  We  do  not  believe  that  we  would  be 
Justified  In  taking  up  the  numerous  instruc- 
tions and  setting  them  out  and  analyzing 
them,  because  it  Is  very  clear  to  us. that  no. 
substantial  error  was  committed. 

The  cause  sUould  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


(45  Okl.  178) 

MISSOURI,  O.  &  G.  RT.  CO.  t.  MILLER. 

(No.  4348.) 

(Supreme  Court  of  Oklahoma.    Jan.  5,  1915.) 

(SyUahut  (y  the  Court.) 

1.  Masieb  Ann  SESvAirr  (|  286*)— Injttbt  to 
Sebvant  —  Nkouqknck  —  SuinciKNCT  or 

BVIDKMCK. 

Plaintiff  was  employed  by  defendant  as 
storekeeper  in  the  city  of  Muskogee.  The  store- 
room was  three-quarters  of  a  mile  from  the 
Union  depot  The  trains  in  reaching  the  depot 
were  required  to  enter  over  a  Y,  passing  by 
the  storeroom.  Plaintiff  testified  he  was  or- 
dered by  his  superior  officer  to  board  passenger 
train  No.  1,  for  the  purpose  of  going  to  the 
depot  after  some  rubber  hose;  that  in  attempt- 
ing to  board  the  train  as  it  was  passing  his 
office  at  the  rate  of  from  6  to  8  miles  per  hour, 
his  left  foot  came  in  contact  with  a  pile  of 
coal  which  defendant  had  piled  within  six  inch- 
es of  the  track,  and  he  was  thrown  under  the 
train  and  injured;  that  he  did  not  know  the 
coal  was  there  until  be  stumbled  over  it  and 
fell;  that  had  the  surface  of  the  ground  been 
smooth  there  would  have  been  no  danger  in 
boarding  said  train.  Defendant  moved  for  a 
directed  verdict  Beld,  there  was  sufficient  ev- 
idence to  warrant  the  submission  of  the  ques- 
tion of  defendant's  negligence  to  the  jury. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1(>42,  lOii,  1046-1050; 
Dec.  Dig.  i  286*1 

2.  Mastbb  ANn  Sebvant  (t  118*) — Injubt  to 
Sebvant— Nkolioenob. 

Defendant  was  chai|;ed  with  a  specific 
act  of  negUtjence  in  placmg  a  pile  of  coal  in 
such  proximity  to  the  track  where  plaintiff 
might  reasonably  be  expected  to  board  defend- 
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antfs  train  u  to  make  the  place  daneerons  In 
boarding  its  train.  Beli,  that  the  rule  giving 
defendant  a  reasonable  time  in  which  to  remedy 
the  defect  or  to  remove  the  obstruction  has  no 
application. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  213,  224-227;  Dec.  Dig. 
I  lis.*] 

8.  Mastxb  and  Ssbvant  (§§  240,  289*)— Inju- 
ry TO  Servant  —  Contbibutobt  Negli- 
gence—Question  FOB  JUBT. 

Plaintiffs  principal  duties  as  storekeeper 
were  to  receive  and  look  after  all  supplies  used 
by  defendant  on  its  trains  ;  to  keep  an  account  of 
same.  His  duty  in  looking  after  the  grounds 
in  front  of  the  storeroom  and  adjacent  to  the 
tratk  was  incidental  to  bis  principal  duties. 
Meld,  that  the  facts  do  not  bring  the  case  with^ 
in  the  exception  to  the  rule,  where  a  servant 
is  engaged  in  making  a  reasonably  safe  place 
dangerous,  or  in  making  an  obviously  dangerous 
'  place  safe.  Held,  further,  that  the  question  of 
plaintiff's  contributory  negligence,  under  all  the 
facts  and  circumstances,  was  a  question  of  fact 
to  be  determined  by  the  jnry. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  751-758,  1089,  1090, 
1002-1132;  Dec.  Dig.   §§  240,  289.*] 

4.  Master  and  Servant  (|  286*)— Injury  to 
Servant  —  Proximate  Cause  —  Question 
FOB  Jury. 

Plaintiff  alleged  and  testified  that  he  was 
ordered  by  bis  superior  to  board  the  train  at 
the  time,  place,  and  in  the  manner  in  which  he 
attempted  to  board  same.  Defendant  admitted 
piling  the  coal  near  the  track  a  short  time  be- 
fore the  accident.  Plaintiff  claimed  to  have  had 
no  knowledge  of  said  coal  until  he  was  injured. 
Held,  the  question  of  approximate  cause  of  the 
injury  was  an  issue  of  fact  to  be  determined  by 
the  jury. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  104^-1050; 
Dec.  Dig.  {  286.*] 

C.  Appeal  and  Ebbob  (|  1060*) — Evidence 
(5  514*)- Harmless  Erbob— Expebt  Testi- 
mony—Subject-Matteb. 

A  question  was  propounded  to  the  witness 
Kiersey,  who  qualified  as  an  expert,  as  follows: 
"Suppose  the  surface  was  smooth  along  the 
track  and  the  passenger  coach  should  be  coming 
along,  an  ordinary  passenger  coach,  going  at 
the  rate  of  six  to  eight  miles  an  hour,  to  an  ex- 
perienced man  in  catching  moving  trains,  would 
there  be  any  danger  incident  to  the  catching 
of  the  same?"  Answer:  "No  danger  to  an 
experienced  man.  I  mean  by  that,  if  a  man  is 
experienced  in  catching  trains  under  those 
circumstances,  necessariFy  he  should  not  be  in 
danger  in  catching  trains  at  that  rate  per  hour, 
because  he  would  necessarily  use  precaution. 
To  this  question  defendant  objected,  upon  the 
ground  that  it  was  not  a  proper  subject  for 
expert  testimony.  Held,  not  error.  Held,  fur- 
ther, if  error,  it  was  harmless,  in  that  plaintiff 
testified  to  the  same  effect,  without  objection, 
which  testimony  is  not  controverted. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1068,  1069,  4153^157, 
4166;  Dec.  Dig.  i  ICfeO;*  Evidence,  Cent  Dig. 
H  231fr-2323;  Dec.  Dig.  |  514.*] 
6.  Masteb  and  Servant  (|  293*)- Injury  to 
Sebvant— Instructions. 

Complaint  is  made  to  paragraphs  4,  6,  and 
8  of  the  court's  instructions  to  the  jury.  Held, 
upon  an  examination  of  said  instructions  in 
connection  with  the  whole  charge  of  the  court 
we  find  that  the  law  applicable  to  the  facts  was 
fairly  given  to  the  Jnry. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ii  1148-1156,  1158-1160; 
Dec.  Dig.  i  293.*] 


7  Tbtal  ({{  191,  194,  200*)— INJTTBT  to  Serv- 
ant—Instbuctions—Repexiuok  —  Weioht 
OF  Evidence. 

Defendant  complained  of  the  action  of  the 
court  in  refusing  to  submit  to  the  jury  special 
requested  instructions  Nos.  8,  7,  and  9.  Held, 
that  the  court  fairly  gave  to  the  jury  the  law 
applicable  to  the  issues  made  by  Uie  pleadings 
and  the  evidence,  and  substantially  included  in 
its  charge  requested  instructions  Nos.  3  and  9; 
and  that  requested  instruction  No.  7  is  not  • 
correct  statement  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  IJ  413,  420-431,  435.  436,  439-44^.  446- 
45l,  |S6-40e,  651-659;  Dec.  dig.  «  191,  194. 
2o0.*l 

(Additional  BvUabu*  by  Editorial  Staff.) 

8.  Neoligencb  (I  68*)— "Pboximate  Cause." 
Strictly  defined,  an  act  is  the  "proximate 
cause"  of  an  event  when  in  the  natural  order 
of  things  and  under  the  particular  circumstanc- 
es surrounding  it  such  an  act  would  necessarily 
produce  that  event;  but  the  practical  construc- 
tion of  "proximate  cause"  by  the  courts  is  & 
cause  from  which  a  man  of  ordinary  experience 
and  sagacity  could  foresee  that  the  result  might 
probably  ensues 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  71;  Dec.  Dig.  f  58.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Proximate  Cause.] 

Error  from  District  Court,  Pontotoc  Coun- 
ty;  Tom  D.  McKeown,  Judge. 

Action  by  W.  K.  Miller  against  the  Mis- 
souri, Oklahoma  &  Gulf  Railway  Company. 
Judgment  for  plaintUI,  and  defendant  brings 
error.    Affirmed. 

E.  R.  Jones  and  J.  C.  Wllholt,  both  of  Mus- 
kogee (Arthur  Miller,  of  Kansas  City,  Mo.,  of 
counsel),  for  plalntitF  In  error.  W.  N.  Ma- 
ben,  of  Shawnee,  and  C.  A.  Galbralth,  of 
Oklahoma  City,  for  defendant  in  error. 

RIDDLE.  J.  The  parties  will  be  referred 
to  here  as  they  were  in  the  trial  court  Plain- 
tiff alleges  substantially  that  he  was  em- 
ployed by  defendant  as  storekeper  In  the  city 
of  Muskogee;  that  it  was  his  duty  to  col- 
lect, take  charge  of,  and  distribute  the  sup- 
plies used  by  defendant  on  its  train,  and  to 
go  from  the  storeroom  to  the  depot  and  re- 
ceipt for  all  supplies;  that,  as  part  of  his 
contract  of  employment,  defendant  was  to 
furnish  plaintiff  with  transportation  for  him- 
self and  supplies  from  the  storeroom  to  the 
depot,  a  distance  of  about  three-quarters  of  a 
mile;  that  defendant  operated  a  passenger 
train  which  it  would  back  over  a  T,  passing 
the  storeroom ;  that  plaintiff  was  directed  to 
board  said  train  by  defendant's  superior  of- 
ficer, who  had  authority  to  give  such  Instruc- 
tions, to  use  said  passenger  train  as  a  means 
of  transportation  of  himself  and  supplies; 
that  the  employes  in  charge  of  said  train 
were  In  the  habit  of  slowing  up  the  speed  at 
the  rate  of  about  6  miles  per  hour,  for  the 
purpose  of  permitting  plaintiff  and  the  other 
enployfis  to  board  same;  that  on  the  date 
of  the  accident  one  H.  P.  Abbey,  purchasing 
agent  for  defendant,  and  who  was  plalntlfTs 
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foreman  and  snperlor,  taavlnK  authority,  di- 
rected plaintiff  to  catch  said  train  as  the 
same  passed  the  storeroom  about  the  hour  of 
10:30  a.  m.  for  the  purpose  of  going  to  the 
passenger  depot  after  a  steam  hose,  and  to 
bring  the  same  back  when  the  train  return- 
ed ;  that  said  agents  and  servants  aforesaid 
caused  a  large  pile  of  coal  to  be  placed  near 
said  storeroom,  but  that  in  so  doing  its 
said  servants  and  employes  negligently  and 
carelessly  placed  the  same  within  about  6 
Inches  of  tJie  railway  track  where  said  pas- 
senger train  had  to  pass;  that  all  said  acts 
of  defendant,  its  agents  and  servants,  were 
known  to  said  defendant,  but  were  unknown 
to  plaintUT;  that  the  placing  of  said  coal  in 
such  close  proximity  to  said  track  rendered 
said  place  unsafe  for  plaintiff  and  said  em- 
'  ploy6s;  that  the  ground  was  smooth  along 
near  said  storeroom  where  said  passenger 
train  passed,  and  when  said  train  approached 
said  storeroom,  going  in  the  direction  of  the 
passenger  depot,  plaintiff  stepped  out  near  by 
to  catch  said  train,  upon  the  order  of  bis 
said  superior.  And  used  due  care  and  caution 
for  his  own  personal  safety ;  that  there  was 
no  danger  in  attempting  to  board  said  train 
at  said  time,  but  for  the  negligence  of  said 
defendant,  its  agents  and  servants,  in  causing 
said  pile  of  coal  to  be  placed  at  said  point, 
of  all  of  which  acts  of  negligence  plaintiff  was 
ignorant,  and  could  not  by  the  exercise  of 
ordinary  care  and  diligence  have  discovered 
same;  that  plaintiff,  before  catching  said 
train  and  before  placing  his  foot  on  the  step, 
and  while  in  the  act  of  placing  his  right  foot 
on  the  step  on  said  passenger  coach,  his  left 
foot  and  leg  came  In  contact  with  said  pile  of 
coal,  causing  his  foot  to  slip  and  be  caught 
by  the  wheels  of  said  train  and  run  over,  the 
injury  causing  the  amputation  of  his  foot,  as 
aforesaid.  He  prayed  for  Judgment  for  the 
sum  .of  $20,000.  Defendant  filed  its  answer, 
consisting  of  a  general  denial  and  pleading 
contributory  negligence;  specially  alleging 
that  plaintiff's  duty  did  not  require  him  to 
board  moving  trains  for  the  purpose  of  reach- 
ing the  depot,  and  that  it  did  not  owe  plain- 
tiff the  duty  of  keeping  said  right  of  way 
free  from  obstructions,  and  was  not  required 
to  anticipate  that  the  place  where  the  coal 
was  put  would  be  used  by  defendant  in  error, 
or  any  other  person,  as  a  place  to  board 
/moving  passenger  trains.  To  this  answer, 
plaintiff  filed  a  reply.  A  trial  was  had  to 
a  Jury,  resulting  in  a  verdict  and  Judgment 
in  favor  of  plaintiff  for  the  sum  of  $5,000, 
from  which  Judgment  defendant  prosecutes 
this  appeal. 

Defendant  presents  and  argues  the  follow- 
ing assignments: 

"(1)  The  trial  court  erred  in  refusinc  to  give 
a  peremptory  instruction  requested  by  the  plain- 
tiff in  error  at  the  conclusion  of  all  the  testi- 
monjr  in  the  case.  (2)  The  trial  court  erred  in 
admitting  incompetent  evidence  offered  by  the 
defendant  in  error.  (3)  Because  of  errors  of 
law  occurring  at  the  trial.  (4)  The  trial  court 
«rred  in  giving  to  the  jury  its  instructions  Nos. 
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4,  5,  7,  and  8.  (C)  The  trial  court  erred  in  re- 
fusing to  give  to  the  jury  instruptions  requested 
by  the  plaintiff  in  error  Nos.  3,  7,  9,  and  15. 
(6)  The  trial  court  erred  in  overruling  the  mo- 
tion of  plailitiff  in  error  for  a  new  trial." 

[1,3]  The  testimony  of  plaintiff  tends  to 
support  all  the  material  allegations  of  his 
petition;  while  the  testimony  on  the  part  of 
defendant  contradicts  that  of  plaintiff  and 
tends  to  support  the  theory  of  defendant 
Defendant  insists  that  the  court  erred  in  re- 
fusing to  give  a  peremptory  Instruction. 
Counsel  assign  and  argue  four  reasons  why 
the  action  of  the  court  Is  error.  The  first 
reason  assigned  is  that  where  a  servant  is 
furnished  in  the  first  Instance  with  a  reason- 
ably safe  place  to  work,  and  it  is  made  the 
duty  of  the  servant  to  maintain  the  place  in. 
a  reasonably  safe  condition,  he  cannot  com- 
plain if  that  place,  which  he  was  charged 
with  maintaining  in  such  condition,  becomes 
unsafe.  The  question  as  to  whether  or  not 
it  was  plaintiff's  duty  to  keep  the  place  In  a 
safe  condition  was  controverted.  While  one 
of  defendant's  witnesses  testified  that  it  was 
the  duty  of  plaintiff  to  superintend  the  store- 
room and  the  grounds  between  it  and  defend- 
ant's track  and  keep  them  clear  of  obstruc- 
tions, yet  the  reasonable  deduction  to  be 
drawn  from  plaintUTs  testimony  is  to  the  con- 
trary. On  both  direct  and  cross  examination, 
plaintiff  testified  relative  to  his  duty  under 
his  contract  of  employment,  and  clearly  neg- 
atived the  Idea  that  he  was  to  keep  the 
premises  free  from  obstructions.  If  true,  as 
contended  by  defendant,  yet  looking  after  and 
superintending  the  premises  was  merely  Inci- 
dental to  plaintiff's  principal  duties,  and 
would  not  bring  the  case  within  the  rule 
contended  for.  If  the  act  of  the  defendant  in 
placing  the  coal  too  near  the  track  was  negli- 
gence, and  If  the  act  of  the  servant  must  be 
regarded  the  act  of  the  master,  then  we  have 
an  affirmative  act  of  the  defendant,  constitut- 
ing primary  negligence,  of  which  plaintiff 
says  he  had  no  knowledge,  before  or  at  the 
time  of  the  Injury.  This  was  one  of  the  con- 
troverted points  in  the  case,  and  plaintiff 
could  not  be  deprived  of  going  to  the  Jury  on 
this  issue,  because  he  had  failed  to  remove 
an  obstruction  of  which  he  knew  nothing,  and 
the  existence  of  which,  under  the  circum- 
stances, he  was  not  required  to  know.  This 
case  does  not  fall  within  the  exception,  which 
is  where  the  servant  is  employed  to  make 
a  reasonably  safe  place  dangerous,  or  an  ob- 
viously dangerous  place  safe,  the  master  is 
not  liable  for  an  injury  resulting  on  account 
of  such  place  becoming  dangerous  by  reason 
of  failure  of  the  servant's  nonperformance 
of  his  duty.  Sulsberger  v.  Castleberry,  40 
Okl.  613,  139  Pac.  837;  0.,  R.  I.  &  P.  Ry. 
Co.  V,  Townes,  143  Pac.  680  (recently  decided, 
but  not  yet  officially  reported) ;  26  Cyc.  1119. 
The  authorities  relied  upon  by  defendant  to 
sustain  its  contention  under  this  propositloo 
are  not  in  point. 

It  iB  next  urged  that,  under  the  andlq>uted 
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evidence  In  this  case,  the  place  defendant  pro- 
vided for  employSs  to  board  its  trains  was 
not  the  place  where  the  coal  was  situate,  nor 
where  the  Injury  occurred.  We-  agree  with 
counsel  that  It  was  the  theory  of  the  defense 
— and  all  the  witnesses  who  testified  for  de- 
fendant seem  to  agree — that  employes.  In- 
cluding plaintiff,  were  only  authorized  to 
board  defendant's  trains  on  the  opposite  side 
of  the  track  from  where  plaintiff  was  in- 
jured; but  plaintifTs  theory  and  his  testi- 
mony was  to  the  contrary.  The  undisputed 
facts  show  that,  coming  into  Muskogee  from 
the  main  line,  defendant  maintains  a  T ;  that 
the  storehouse  and  the  master  mechanic's 
office  are  situate  about  three-quarters  of  a 
mile  from  the  Union  depot,  where  defendant 
stops  for  passengers  to  alight  and  board  its 
trains;  that  the  storehouse  in  which  plain- 
tiff was  required  to  work  was  situate  inside 
of  this  Y,  and  Just  north  of  the  south  track 
of  the  T;  that  the  master  mechanic's  office 
was  situate  Just  on  the  south  side  of  the 
south  track  of  the  Y.  In  other  words,  the 
south  track  of  the  Y  Is  between  the  master 
mechanic's  office  and  the  storehouse.  Upon 
this  issue,  plaintiff  testified  substantially  as 
follows: 

^  I  bad  a  conversation  with  Mr.  Abbey  with 
reference  to  those  supplies.  I  told  him  Mr. 
Greeley  was  complaining  of  the  lack  of  steam 
hose,  and  he  told  me  they  were  at  the  depot 
at  that  time,  and,  if  they  were  needed  so  badly, 
for  me  to  take  the  train  down  and  go  to  the  de- 
pot and  get  sufficient  number  and  bring  them 
back  with  me.  A  few  minates  after  Mr.  Abbey 
left,  I  wag  sitting  in  my  office  and  saw  the  rear 
end  of  the  train  through  the  office  door  coming 
towards  the  storeroom,  and  I  got  up  and  went  out 
through  the  door,  and  it  was  not  but  a  very  few 
feet  to  the  track.  The  rear  end  of  the  train  had 
then  passed  me,  and  I  jumped  to  catch  the  sec- 
ond coach,  and  in  doing  so  I  had  lifted  my  ri^ht 
foot  from  the  groand,  preparatory  to  mounting 
the  steps,  and  had  hold  of  the  grabirons  on  the 
coach,  and  my  feet  came  in  contact  witb  a  pile 
of  coal,  and  I  was  thrown  under.  Mr.  Abbey 
came  there  In  a  buggy  and  told  me  to  go  about 
ten  minutes  before  this  train  came  by.  I  had 
heen  boarding  that  train  ever  since  n^  employ- 
ment going  to  Musltogee  on  No.  1.  It  did  not 
stop  at  the  storeroom  to  let  me  on.  I  jumped 
on  while  it  was  in  motion.  I  knew  the  train 
did  not  atop  there  and  passengers  were  not  sup- 
posed to  get  on  there.  They  had  been  stopped 
there  by  me  by  flagging  on  different  occasions. 
I  was  on  my  side  when  I  did  this  flagging.  The 
side  I  was  on  the  engineer  rode  on,  and  to  get 
the  best  results,  would  be  to  give  the  flag  there. 
I  have  had  practically  a  lifetime  of  experience 
in  catching  trains;  nave  been  in  the  railroad 
service  12  years.  There  was  no  danger  what- 
ever in  attempting  to  catch  the  train  there,  if 
the  surface  of  the  ground  bad  been  smooth  and 
no  obstruction.  The  left  side  of  my  left  foot 
came  in  contact  with  the  coal  at  or  below  the 
ankle,  and  knocked  my  feet  out  from  under  me, 
toward  the  train,  and  the  weight  of  my  body 
pulled  my  hands  loose  from  the  grabirons. 
They  would  let  me  use  other  trains,  but  told 
me  to  catch  No.  1,  because  it  ran  at  the  time 
when  it  was  convenient  in  going  to  the  depot, 
and  in  going  back  it  always  stopped  to  take 
off  supplies. 

After  testifying  Brown  had  instructed  him 
to  use  train  No.  1,  he  continued: 

I  followed  out  those  instructions  on  a  num- 
ber of  occasiona.    I  had  a  conversation  with  tha 


general  superintendent  of  the  M.  O.  &  Q.  rela- 
tive to  boarding  passenger  trains.  I  think  his 
name  was  Fisher.  He  was  at  the  shops.  I 
told  him  Mr.  Brown  said  in  any  case  where  the 

goods  were  of  such  a  small  quantity  I  ooold 
ring  them  down  on  this  train,  and  could  catch 
this  train  and  go  to  the  depot  at  Muskogee  and 
get  them  and  return  on  same  train.  I  asked 
him  it  this  was  O.  K.,  and  he  said  it  was.  He 
was  preparing  to  catch  the  train,  and  caufht 
it  on  numerous  occasions,  and  I  caught  it  with 
him  at  that  time. 

It  is  the  theory  and  contention  of  defend- 
ant that  its  employes  could  flag  the  train  only 
from  the  south  side  of  the  track,  next  to  the 
master  mechanic's  office ;  while  the  testimony 
of  plaintiff  shows  that  he  had  been  flagging 
it  from  the  other  side  of  the  track,  and  had 
caused  it  to  stop  on  other  occasions.  Besidea, 
plaintiff  testifies  positively  that  he  and  other 
employes  had  been  boarding  moving  trains  at 
this  place  for  quite  awhile;  that  he  was  di- 
rected to  take  this  train  to  go  after  the  hose. 
The  evidence  shows  that  he  was  an  exi)eri'enc- 
ed  railroad  man ;  that  the  train  coming  from 
Wagoner,  Okl.,  to  reach  the  depot  at  Musko- 
gee, was  required  to  back  in  on  this  Y,  and 
bade  down  by  the  master  mechanic's  office 
and  the  storeroom ;  that,  a  few  minutes  after 
Mr.  Abbey  had  directed  him  to  go  after  the 
hose,  he  was  sitting  in  his  office,  and  noticed 
the  rear  end  of  the  train  as  it  was  backing 
in  about  even  witb  the  storeroom;  and  he 
ran  out,  and  the  rear  end  of  the  coach  had 
Just  passed  the  door  when  be  ran  and  Jump- 
ed for  the  second  coach  at  the  time  of  the 
Injury.  Under  the  drcumstances  as  detailed 
by  him,  It  would,  perhaps,  have  been  impos- 
sible, and  if  not  impossible,  extremely  dan- 
gerous, to  have  run  in  behind  the  train  and 
crossed  the  track  while  the  train  was  back- 
ing. Plaintiff  further  testified  that  he  and 
the '  general  superintendent,  a  short  while 
before  the  accident,  boarded  the  moving  train 
at  the  same  place  where  he  attempted  to 
board  it  on  this  occasion;  that  the  superin- 
tendent ratified  Brown's  instructions.  Under 
the  theory  and  evidence  of  plaintiff,  it  was 
permissible  to  board  the  train  from  either 
side.  In  view  of  the  specific  Instruction,  un- 
der which  plaintiff  claims  to  have  been  act- 
ing at  the  time  of  the  injury,  and  under  the 
facts  and  circumstances,  we  bold  that  plain- 
tiff was  not  acting  outside  the  scope  of  his 
employment  at  the  time  of  the  injury ;  nei- 
ther did  the  testimony  so  conclusively  sustain 
defendant's  theory  as  to  make  it  the  duty  of 
the  court  to  direct  a  verdict  in  favor  of  de- 
fendant. 

[2]  The  third  reason  assigned  and  argued 
is  that  the  coal  over  which  plaintiff  stumbled 
was  deposited  near  the  track  not  more  than 
one  hour  before  the  accident;  that  this  was 
not  an  unreasonable  length  of  time  to  leave 
it  there,  and  negligence  could  not  be  imputed 
from  the  fact  that  it  was  left  there  for  that 
time.  We  do  not  understand  that  plaintiff 
sought  to  recover  of  defendant  by  reason  of 
not  removing  the  obstruction  within  a  rea- 
sonable time  after  It  bad  been  placed  neat 
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tbe  track.  Plaintiff  charges  defendant  witb 
primary  and  a  positive  act  of  negligence  In 
placing  the  coal  at  such  proximity  to  the 
track  as  to  make  dangerous  the  place  where 
plalntlfT  was  instructed  to  board  said  train. 
If  defendant  was  negligent  in  this  respect, 
then  it  naturally  and  logically  follows  that 
no  notice  was  necessary,  and  defendant 
would  not  be  entitled  to  any  certain  length 
of  time  to  remove  the  obstruction.  It  was 
defendant's  act  in  placing  the  coal  too  near 
the  track,  and  not  Its  failure  to  remove  same, 
to  which  complaint  is  made.  This  state  of 
facts  is  governed  by  an  entirely  different 
rule  of  law  from  that  relied  upon  by  defend- 
ant It  is  not  a  case  where,  in  the  ordinary 
use  of  machinery  or  other  appliances  a  defect 
occnrs,  or  an  obstruction  accidentally  is  placed 
near  or  about  such  machinery  as  to  render  it 
unsafe.  In  such  case  the  master  is  gener- 
ally entitled  to  a  reasonable  time  within 
wtdch  to  remedy  such  defect  or  remove  the 
obstruction;  and,  in  the  absence  of  actual 
notice,  knowledge  will  be  Imputed  after 
the  expiration  of  a  reasonable  time.  This 
is  the  holding  of  the  authorities  relied 
upon  by  defendant  But  defendant  Is  charg- 
ed here  with  primary  negligence — a  specific 
act  of  negligence  in  placing  an  obstruction 
so  near  the  track,  making  the  place  where 
plaintiff  was  required  to  work  unsafe,  and 
as  a  result  thereof  plaintiff  was  injured.  If 
defendant  were  guilty  of  negligence  in  plac- 
ing the  coal  too  near  to  the  track  as  to  make 
it  unsafe,  for  plaintiff,  and  if  plaintiff  was 
injured  as  a  result  of  said  act  of  negligence 
within  three  minutes  thereafter,  defendant 
would  be  liable.  Plaintiff  does  not  make  any 
charge  against  the  defendant  for  unloading 
or  piling  coal  on  its  premises  to  be  used  In 
the  stove  in  the  storeroom,  but  in  unloading 
the  coal  and  piling  it  too  near  the  track, 
so  as  to  make  the  place  dangerous  in  board- 
ing the  train.  Had  the  coal  been  piled  a 
reasonable  distance  from  the  track,,  no  doubt 
there  would  hare  been  no  occasion  for  any 
complaint 

[4, 1]  Approaching  the  fourth  reason,  it  is 
contended  that  the  act  of  the  defendant  in 
piling  the  coal  and  permitting  it  to  remain 
near  the  track  was  not  the  proximate  cause 
of  the  Injury,  but  that  it  was  the  act  of  plain- 
tiff in  rushing  out  and  attempting  to  board 
a  moving  train.  This  contention  Is  unten- 
able. It  is  true,  had  plaintiff  remained  In 
the  storeroom  and  not  attempted  to  board  the 
train,  he  would  not  have  been  injured  at 
this  time  and  by  this  particular  train.  It 
is  also  reasonably  certain  that,  had  the  coal 
not  been  piled  near  this  track,  plaintiff  could 
and  would  have  boarded  the  train  safely; 
but,  according  to  plaintiff's  theory,  under  his 
employment  and  under  instructions  of  his 
superior,  he  was  required  to  board  this  train. 
If  bis  testimony  Is  true,  after  he  first  noticed 
the  train,  It  would  have  been  most  Impossible 
for  him  to  have  run  around  the  train  and 


flagged  it  from  the  opposite  side,  for  the  end 
of  the  rear  coach  had  already  passed  his  door 
when  he  ran  out  The  question  is:  When  an 
experienced  railroad  man,  who  has  been  ac- 
customed to  boarding  moving  trains,  was 
presented  with  a  condition  of  this  kind,  what 
action  is  he  authorized  to  take?  What  would 
have  been  reasonable  to  have  been  expected 
of  a  man  of  his  experience  in  performing  the 
duty  which  he  was  called  upon  to  perform? 
If  he  performed  this  duty  as  a  reasonable 
man,  engaged  in  such  work  with  his  experi- 
ence under  conditions  and  circumstances 
would  have  performed  it,  and  in  obedience 
to  orders  of  a  superior,  who  was  authorized 
to  give  such  orders,  then  it  cannot  be  said 
that  his  acts  were  the  approximate  cause  of 
the  injury.  Strictly  defined,  an  act  Is  the 
"proximate  cause"  of  an  event,  when  in  the 
natural  order  of  things  and  under  the  par- 
ticular circumstances  surrounding  It  such  an 
act  would  necessarily  produce  that  event; 
but  the  practical  construction  of  "proximate 
cause"  by  the  courts  Is  a  cause  from  which 
a  man  of  ordinary  experience  and  sagacity 
could  foresee  that  the  result  might  probably 
ensue.  Enochs  v.  Pittsburgh,  C,  C.  &  St 
li.  Ry.  Co.,  145  Ind.  635,  44  N.  B.  658.  Or, 
as  stated  by  some  of  the  courts,  where  the 
question  is  whether  a  cause  proximated  to 
the  accident  the  test  is  whether  it  was  such 
that  a  person  of  ordinary  intelligence  and  pru- 
dence should  have  foreseen  that  the  accident 
was  liable  to  be  produced  by  that  cause.  Wll- 
ber  V.  FoUansbee,  97  Wis.  677,  72  N.  W.  741, 
73  N.  W.  559;  Block  v.  MUwaukee  St  Ry. 
Co.,  89  Wis.  371.  61  N.  W.  1101,  27  L.  R.  A. 
365,  46  Am.  St  Rep.  849;  Davis  v.  Chicago, 
M.  4  St  P.  Ry.  Co.,  93  Wis.  470,67  N.  W.  16, 
1132,  33  L.  R.  A.  654,  57  Am.  St  Rep.  935. 
Where  different  forces  and  conditions  concur 
in  producing  a  result  it  is  often  difficult  to 
determine  which  is  proper  to  be  considered 
the  cause.  The  law  will  not  go  further  back 
than  to  find  the  active,  efficient,  and  procur- 
ing cause,  of  which  the  event  under  consid- 
eration is  a  natural  consequence.  Freeman 
V.  Mer.  Mut  Aoa  Ass'n,  166  Mass.  351,  30 
N.  B.  1013,  17  L.  B.  A.  763.  See,  also,  City 
Council  of  Montgomery  v.  Wright,  72  Ala. 
411,  47  Am.  Rep.  422;  Shear.  &  B.  Neg.  | 
10;  Williams  v.  So.  Pac.  Ry.  Co.  (Cal.)  9 
Pac.  162;  Texas  4  P.  Ry.  Co.  v.  Woods,  8 
Tex.  Civ.  App.  462,  28  S.  W.  416 ;  American 
Exp.  Co.  V.  Risley,  179  111.  295,  63  N.  E.  558; 
Missouri,  K.  4  T.  Ry.  Co.  v.  Byrne,  100  Fed. 
359,  40  C.  C.  A.  402. 

Applying  this  definition  to  the  facts  in  the 
Instant  case  and  accepting  plaintiff's  theory 
of  the  case  as  true,  defendant  might  expect 
him  under  the  circumstances  to  board  the 
train  at  the  time  and  in  the  manner  in  which 
he  undertook  to  board  it;  and,  with  this  In 
mind,  it  seems  to  us  the  approximate  cause 
of  the  injury  was  the  act  of  defendant  piling 
the  coal  so  near  the  track  that  it  would  be 
probable   that   plaintiff,   In    attempting    to 
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board  this  train,  would  Ukely  come  In  contact 
with  such  coal,  reeulting  In  the  accident  or 
injury  complained  of.  In  any  event,  the  facts 
of  this  case  made  an  issue  to  be  submitted 
to  the  Jury;  and  having  been  submitted  to 
the  Jury,  and  It  having  fonnd  a  general  ver- 
dict In  favor  of  plaintiff,  its  finding  Is  con- 
clusive upon  this  court  C,  R.  I.  &  P.  Ry. 
Co.  V.  Brazzell,  40  Okl.  460,  138  Pac.  794. 

[6]  Under  the  second  assignment  of  error, 
it  is  contended  that  the  trial  court  erred  in 
admitting  incompetent  evidence.  The  par- 
ticular complaint  Is  to  the  action  of  the  court 
in  i)ermlttlng  one  Klersey  to  testify,  after 
being  qualified  as  an  expert,  that  under  simi- 
lar circumstances  under  which  plaintiff  un- 
dertook to  board  the  train  in  question  it  was 
not  necessarily  dangerous.  The  following 
question  was  propounded  to  the  witness : 

"Suppose  the  surface  was  smooth  along  the 
track  and  the  passenger  coach  would  be  com- 
ing along,  an  ordinary  passenger  coach,  going 
at  the  rate  of  six  to  eight  miles  an  hour,  to  ao 
experienced  man  in  catching  moving  trains, 
would  there  be  any  danger  incident  to  the  catch- 
ing of  the  same?" 

Witness  answered: 

"Not  dangerous  to  an  experienced  man. 
•  •  •  I  mean  by  that,  If  a  man  is  experi- 
enced in  catching  trains  under  those  circum- 
stances, necessarily  be  should  not  be  in  dan- 
ger in  catching  trains  at  that  rate  per  hour, 
because  he  would  necessarily  use  precaution." 

The  main  objection  urged  to  this  testi- 
mony Is  that  the  facts  are  not  such  that  call 
for  expert  testimony ;  that  the  expression  of 
opinion  by  this  witness  was  an  invasion  of 
the  right  of  the  jury.  If  by  this  question  it 
was  sought  to  develop  information  about 
which  the  ordinary  mind  would  be  expected 
to  possess  as  much  knowledge  as  the  wit- 
ness, the  objection  would  have  been  good; 
but  we  cannot  agree  with  defendant  in  the 
application  of  the  mla  While  it  would, 
perhaps,  appear  to  the  ordinary  mind  that 
there  is  more  or  less  danger  for  any  one  to 
attempt  to  board  a  moving  train,  yet  it  is 
common  knowledge  to  all  that  experienced 
railroad  men  hourly  and  dally  board  trains 
while  running  from  a  mile  to  several  miles 
per  hour,  and  no  more  accidents  occur  on 
account  thereof  than  occur  in  the  discharge 
of  duties  in  other  departments  which  do  not 
require  boarding  moving  trains.  What  would 
appear  to  be  dangerous  to  the  ordinary  mind 
in  boarding  a  moving  train  might  be  con- 
sidered by  an  experienced  man,  who  is  ac- 
customed to  boarding  trains  under  such  con- 
ditions and  circumstances,  practically  free 
from  danger;  and  the  Jury,  while  possessing 
the  same  knowledge  as  would  be  expected  to 
be  possessed  by  the  ordinary  man,  yet  it  is 
not  presumed  th&t  the  Jury  was  possessed  of 
that  peculiar  knowledge  that  comes  to  rail- 
road men  from  long  experience.  Without  the 
testimony  of  an  expert,  the  jury  would  not 
be  expected  to  know  whether  or  not  under 
the  existing  conditions  It  was  negligent  per 
s'e  for  plaintiff  to  undertake  to  board  the 
moving  train  in  question.     We  are  of  the 


opinion  that  the  court  committed  no  error  in 
admitting  this  testimony.  And  this,  too, 
for  another  reason,  to  wit:  Plaintiff  testi- 
fied to  practically  the  same  facts,  without  any 
objection;  and  his  testimony  la  not  contro- 
verted. Besides,  this  matter  was  largely 
in  the  sound  discretion  of  the  trial  court 
17  Cya  28,  62,  65.  Had  plaintiff  sought  to 
prove  by  this  witness  whether  plaintiff  was 
negligent  or  was  free  from  negligence.  In  an 
attempt  to  board  the  train  In  question,  under 
the  circumstances,  then  it  would  have  been 
objectionable  as  an  invasion  of  the  province 
of  the  Jury. 

Defendant's  counsel  have  abandoned  fbe 
third  assignment  of  error. 

[8]  Under  the  fourth  assignment,  defend- 
ant complains  of  the  action  of  the  court  In 
submitting  paragraphs  4,  5,  7,  and  8  of  its 
charge  to  the  Jury.    Paragraph  4  reads: 

"The  jury  are  instructed  that  if  you  find  and 
believe  from  the  evidence  that  the  plaintiff  wa^ 
employed  by  the  defendant  in  the  capacity  of 
storekeeper,  and  further  find  and  believe  from 
the  evidence  that  it  was  a  part  of  hia  duties  to 
go' from  the  storeioom  to  the  union  depot  for 
the  nurpoae  of  receiving  and  transporting  sup- 
plies from  the  union  depot  to  the  storeroom, 
and  if  you  find  and  believe  from  a  fair  pre- 
ponderance of  the  evidence  that  the  defendant 
permitted  or  invited  the  plaint! If  and  other  em- 
ployte  to  board  its  passenger  train  in  front  of 
the  storeroom  in  which  the  plaintiff  was  em- 
ployed, then  it  would  be  the  duty  of  the  defend- 
ant company  to  use  ordinary  care  in  keeping 
said  place  reasonably  safe,  as  would  protect 
the  plaintiff  in  the  performance  of  his  duty  in 
boarding  the  passenger  train  of  the  defendant** 

It  is  contended  that  this  charge  is  erro- 
neous, because  it  does  not  clearly  define  the 
place  where  the  employ^  were  to  board  the 
train  of  defendant  In  considering  whether 
or  not  this  was  prejudicial  error,  we  mast 
presume  that  the  Jury  received  It  In  the  light 
of  the  facta^  and  circumstances  before  them 
and  as  applied  to  plaintiff's  theory  ot  the 
case.  The  only  theory  plaintiff  had  In  re- 
gard to  this  branch  of  his  case  was  that  be 
had  authority  generally  to  board  the  train 
while  moving,  on  the  side  next  to  the  store- 
room, and  that  in  this  particular  instance 
he  was  ordered  by  his  superior  to  so  board 
the  train;  and  that  he  and  the  superintend- 
ent at  a  previous  date  had  boarded  the  train 
at  the  same  place  and  in  the  same  manner. 
This  charge  was  given  to  meet  plaintiff's 
theory,  and  could  only  have  been  understood 
by  the  Jury  as  applying  to  the  evidence  bear- 
ing upon  the  point  where  plaintiff  actually 
boarded  the  train,  and  we  are  clearly  of  the 
opinion  that  the  Jury  was  not  in  any  way 
misled  In  this  respect  When  the  court  used 
the  words,  "in  front  of  the  storeroom,"  the 
Jury  could  not  reasonably  be  expected  to  have 
understood  the  court  to  mean  "on  the  op- 
posite side  of  the  track,  in  front  of  the  mas- 
ter mechanic's  office."  There  was  no  test!' 
mony  of  plaintiff  directed  to  the  opposite 
side  of  the  track. 

What  we  have  said  in  response  to  the  first 
reason  assigned  by  counsel  why  this  charge 
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ia  misleading  will  apply  to  the  second  reason. 
It  Is  argued  that  tbe  following  language  Is 
prejudicial,  to  wit: 

"To  use  ordinary  care  in  keeping  said  place 
reasonably  safe,  as  would  protect  the  plaintiff 
in  the  performance  of  his  duty  in  boarding  the 
passenger  train  of  the  defendant." 

It  la  claimed  tlxat  this  language  is  equiva- 
lent to  the  court  telling  the  jury  that  the 
master  was  an  Insurer  of  tbe  safety  of  the 
servant  This  language,  standing  alone, 
might  be  subject  to  tbe  criticism  offered ; 
but  in  connection  with  the  full  section  of  the 
charge,  considered  with  the  whole  charge, 
we  are  unable  to  agree  with  this  contention. 
'  Taking  the  whole  charge,  the  court  made  it 
clear  to  the  jury  that  defendant  in  this  case 
was  not  an  insurer  of  the  plaintiff  against 
Injury.  This  holding  Is  in  harmony  with  the 
rul6  laid  down  by  Mr.  Labatt  In  his  work  on 
Master  and  Servant  The  latter  i>art  of  sec- 
tion 920  reads: 

"Hence  it  is  error  to  use  the  epithets,  'safe,* 
'secure,'  'safe  and  sound,'  or  the  like  for  the 
purpose  of  describing  the  instrumentalities 
which  the  master  is  bound  to  furnish,  unless 
it  is  also  made  quite  clear  to  the  jury  that  he 
is  only  required  to  use  ordinary  care  in  fur- 
nishing instrumentalities  answering  the  descrip- 
tion." 

The  language  used  by  tbe  court  was  that: 
"It  would  be  the  duty  of  defendant  company 
to  use  ordinary  care  in  keepinK  said  place  rea- 
sonably safe  as  would  protect  the  plaintiff  in  the 
performance  of  his  duty  in  boarding  the  passen- 
ger train  of  defendant." 

The  jury  would  understand  by  this  that  If 
defendant  used  ordinary  care  In  keeping  said 
place  reasonably  safe  and  plaintiff  was  in- 
jured, then  defendant  would  not  be  liable  for 
such  injury.  The  jury  would  not  be  warrant- 
ed in  finding,  and  we  think  was  not  led  to 
believe,  that  defendant  was  required  to  keep 
this  property  in  such  condition  as  would  pro- 
tect plaintiff  against  any  injury. 

Section  5,  to  which  complaint  Is  made, 
reads: 

"The  jury  are  instructed  that  if  yon  find  and 
ttelieve  from  a  fair  preponderance  of  the  evi- 
dence that  the  plaintiff,  whUe  in  the  employ- 
ment of  the  defendant,  was  directed  by  a  su- 
perior officer  to  board  a  passenger  train  and  go 
to  the  union  depot  for  the  purpose  of  getting 
some  steam  hose,  and  bringing  the  same  back 
to  tbe  storeroom,  and  that  the  plaintiff,  in 
obedience  to  the  command  of  his  superior  offi- 
cer, attempted  to  board  the  moving  passenger 
train  of  the  defendant  at  a  point  where  the  de- 
fendant permitted  or  invited  the  plaintiff  or  its 
other  employes  to  board  the  sidd  passenger 
train,  and  that  it  was  not  dangerous  or  haz- 
ardous and  that  it  was  not  obvious  to  him  at 
the  time,  and  that  the  plaintiff  used  at  the  time 
snch  care  and  discretion  as  an  ordinarily  pru- 
dent person  would  have  used  at  the  time,  and 
that  in  attempting  to  board  the  train  he  was 
tripped  by  a  pile  of  coal  placed  at  this  point; 
and  if  yon  further  find  and  believe  from  a  fair 
preponderance  of  the  evidence  that  the  said 
coal  had  been  placed  there  by  the  servants  or 
employes  of  the  defendant  in  the  course  of  their 
duties,  and  that  the  same  was  negligently  plac- 
ed there,  or  was  negligently  permitted  to  re- 
main at  the  place  and  to  render  the  place  un- 
safe for  tbe  plaintiff  and  other  employes  to 
board  said  passenger  train,  and  that  tiie  plain- 
tiff, by  reason  of  tripping,   fell  and  his  foot 


was  crushed  and  injured;  and  you  further  find 
that  the  negligence,  if  any,  of  the  servants  in 
placing  the  coal  at  that  place  or  permitting  the 
same  to  remain  at  that  point  was  the  direct 
and  proximate  cause  of  plaintiff's  injury,  if 
any;  and  you  further  find  that  the  plaintiff 
could  not,  by  the  use  of  ordinary  care,  have 
discovered  the  coal  in  time  to  have  avoided  the 
accident — then  your  verdict  should  be  for  the 
plaintiff." 

The  exact  language  to  which  the  objection 
is  urged  in  referring  to  the  coal  which  was 
beside  the  track,  "or  was  negligently  permit- 
ted to  remain  at  the  place  and  to  render  the 
place  unsafe  for  the  plaintiff  and  otlier  em- 
ployte  to  board  said  passenger  train^"  It  is 
urged  that  this  deprived  defendant  of  its 
right  to  be  relieved  of  any  liability  In  tbe 
event  the  testimony  showed  that  it  had  used 
reasonable  care  to  keep  its  premises  In  a 
reasonably  safe  condition.  As  said  in  an- 
swer to  defendant's  contention  and  its  criti- 
cism to  Instruction  4,  we  are  not  permitted  to 
carve  out  a  sentence  In  any  certain  paragraph 
of  the  court's  charge  and  consider  it  standing 
alone,  when  passing  upon  the  question  as  to 
whether  or  not  tbe  court  committed  prejudi- 
cial error.  Tbe  court  cannot  include  its 
charge  applicable  to  the  issues  In  one  sen- 
tence, or  any  one  paragraph ;  and  the  Jury  in 
this  case  was  directed  and  required  by  the 
court  to  consider  the  charge  as  a  whole.  This 
instruction,  fairly  considered  and  construed, 
is  not  subject  to  this  criticism.  Ck>unsel,  in 
discussing  tbe  alleged  defect  in  this  instruc- 
tion, state: 

"The  master,  under  the  settled  law  of  the 
land,  is  relieved  from  liability,  unless  bis  knowl- 
edge, actual  or  constructive,  of  a  defective  ap- 
pliance or  premises,  was  obtained  sufliciently 
long  before  the  injury  was  received  to  have  en- 
abled him  to  adopt  remedial  measures." 

They  cite  quite  a  number  of  cases  to  sustain 
this  proposition.  This,  no  doubt,  Is  the  law, 
applied  to  a  state  of  facts  which  would  make 
it  applicable;  but,  as  we  have  said,  it  has 
no  application  here.  If  defendant  was  guilty 
of  primary  negligence,  as  charged,  in  piling 
this  coal  too  near  the  track,  making  the  place 
dangerous  as  alleged,  certainly  the  master 
would  not  be  entitled  to  a  reasonable  time 
within  which  to  relieve  it  of  tbe  negligence. 
In  any  event,  after  the  plaintiff  bad  been  in- 
jured as  a  result  of  defendant's  negligence 
it  could  not  set  up  as  a  defense  that  while 
it  was  guilty  of  primary  negligence  In  placing 
the  obstruction  upon  its  premises,  yet  it  could 
not  be  held  liable,  for  tbe  reason  it  was  en- 
titled to  a  reasonable  time  within  which  to 
become  acquainted  with  the  situation  and 
remove  the  obstruction.  To  state  the  con- 
tention is  a  sufficient  argument  against  it 

Instruction  8,  to  which  complaint  is  made, 
we  find,  from  an  examination  and  application 
to  ttte  facts,  is  not  defective  in  tbe  manner 
claimed.  Considering  this  paragraph  of  the 
instruction  as  a  whole,  it  is  not  subject  to 
the  construction  placed  thereon  by  counsel 
for  defendant 

[7]  Under  assignment  No.  4,  It  U  urged  that 
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the  court  committed  error  In  refusing  to  give 
to  the  jury  certain  Instructions,  requested  by 
defendant,  to  wit,  Nos.  3,  7,  9,  and  15.  In- 
struction No.  S  is  as  follows: 

"The  court  instructs  the  jury  that  contribu- 
tory neKliseDce  on  the  part  of  plaintiff  defeats 
his  rijcht  of  action,  and,  if  you  believe  from  the 
evidence  that  the  plaintifF  failed  to  exercise  or- 
dinary care  to  avoid  injury  to  himself,  then 
yuu   should  find  for  the  defendant." 

The  court  gave,  at  the  request  of  defend- 
ant, Instruction  No.  2,  which  is  as  follows: 

"The  court  instructs  the  jury  that,  although 
an  injury  may  be  inflicted  upon  this  plaintiff 
by  this  defendant,  nevertheless  if  this  injury 
was  contributed  to  naturally  and  proximately 
by  the  situation  of  peril  into  which  the  plain- 
tiff, by  his  own  neglect  or  carelessness  or  lack 
of  discretion,  had  placed  himself,  the  plaintiff 
must  be  considered  as  the  party  solely  at  fault, 
and  aa  the  author  of  his  own  misfortune,  and 
the  jury  will  find  a  verdict  for  the  defendant." 

It  will  be  seen  that  the  propositions  includ- 
ed In  requested  instruction  No.  3  are  substan- 
tially Included  In  instruction  No.  2,  which  the 
court  gave;  but  they  are  couched  in  dilTer- 
ent  language,  and  are  more  favorable  to  de- 
fendant They  both  are  Intended  to  submit 
defendant's  theory  of  the  case  upon  the  ques- 
tion of  contributory  negligence.-  The  court 
committed  no  prejudicial  error  In  refusing  to 
give  tliis  requested  instruction. 

Complaint  is  made  to  the  action  of  the 
court  in  refusing  to  give  instruction  No.  7, 
requested  by  defendant,  which  is  as  follows : 

"The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  coal  over  which 
the  plaintiff  is  alleged  to  have  stumbled  was 
placed  along  the  track  and  was  in  the  yards  of 
this  defendant  and  not  at  a  public  crossing  or  a 
thoroughfare,  or  at  a  station  ground  or  at  a 
place  where  this  train  regularly  stops,  then  the 
defendant  had  the  right  to  place  said  coal  there, 
and  it  was  not  negligence  on  the  part  of  the 
defendant  in  any  particular  so  to  do,  and  if 
you  believe  that  by  reason  of  the  coal  being 
there  the  plaintiff  was  injured,  and  that  the 
said  coal  was  the  cause  of  his  injury,  you  will 
find  for  the  defendant" 

The  court  did  not  commit  error  In  refusing 
to  give  this  Instruction,  for  the  reason  that 
it  is  a  charge  directly  upon  the  weight  of  the 
evidence,  and  is  not  a  correct  statement  of 
the  law  as  applied  to  the  issue  and  evidence 
on  this  point  It  was  not  the  act  of  defend- 
ant in  unloading  the  coal  that  plaintiff  alleges 
caused  the  injury,  but  It  was  the  negligence 
of  defendant,  placing  the  coal  too  near  the 
track.  Although  defendant  had  a  right  to 
unload  the  coal  on  Its  premises,  yet  If  it  did 
so  in  such  a  negligent  manner  or  piled  It  at 
a  place  where  It  would  render  its  premises 
unsafe  for  its  servants  to  perform  the  duties 
required  of  them,  It  might  be  liable  for  an 
injury,  although  It  bad  a  perfect  right  to 
unload  the  coal  on  the  premises.  Hence  the 
court  did  not  err  in  refusing  to  give  this  In- 
struction. 

It  is  next  contended  that  the  court  commitr 
ted  error  In  refusing  to  give  requested  In- 
struction No.  9,  which  Is  as  follows: 


"The  court  instructs  the  jury  that  ordinarily 
an  employe  is  required  to  obey  the  proper  or- 
der of  his  superior  officer;  but  you  are  further 
instructed  that,  if  this  order  would  require  the 
servant  to  place  himself  in  a  position  that  was 
obviously  aangerous,  it  is  then  the  servantlg 
duty  to  decline  to  ob^y  such  order,  and  if  he 
does  not  decline  to  obey,  but,  on  the  contrary, 
does  obey,  and  his  injury  is  occasioned  thereby, 
he  is  then  held  to  contribute  to  his  own  in- 
jury. And  in  the  case  at  bar,  if  the  jury  l>e- 
Ileve  that  the  defendant's  officer  superior  to  th$ 
plaintiff  herein  ordered  the  plaintiff  to  board  a 
passenger  train,  and  if  It  wm  obviously  danger- 
ous for  him  go  to  do,  snd  he  was  hurt  thereby, 
yon  will  find  for  the  defendant" 

This  same  proposition  was  couched  In  In- 
struction No.  10,  given  to  the  Jury  by  the  • 
court  Hence  no  error  In  falling  to  submit 
this  one.  It  Is  admitted,  In  effect,  by  coun- 
sel that  the  general  charge  covers  the  same 
proposition ;  but  they  claim  to  have  a  right 
to  have  the  jury  specifically  called  to  this 
state  of  facts,  Included  in  this  instruction. 
Not  true,  however. 

We  have. carefully  ezanilned  the  charge  of 
the  court-  and  find  that  all  the  Issues  were 
fairly  and  fully  submitted  to  the  Jury ;  that 
there  were  sufficient  facts  and  circumstances, 
warranting  the  court  In  submitting  the  Issue 
to  the  Jury,  and  its  finding  in  favor  of  plain- 
tiff Is  conclusive  upon  this  court 

Finding  no  prejudicial  error,  the  Judgment 
of  the  trial  court  is  afllrmed.  All  the  Justices 
concur.  


(44  Okl.  47S> 
DUNLAP  T.  a  T.  HERRING  LUMBER  CO. 

etal.    (No.  3540.) 
(Supreme  Court  of  Oklahoma.    Dec  22.  1914.) 

(Syttabitt  by  the  Court.) 

1.  Appbai.  anu  Ebbob  (S  664*)— New  Tbtal 
(f  2*)— Cabb-Madb— TiMK  FOB  Making  and 
Sebvino. 

Where  a  case  is  tried  upon  an  agreed  state- 
ment which  eliminates  all  questions  of  fact,  a 
motion  for  a  new  trial  is  unauthorized  by  stat- 
ute; and  the  time  for  making  and  serving  a 
case-made  for  this  court  runs  from  the  date  of 
the  rendition  of  judgment  unaffected  by  such 
motion  or  the  order  overruling  the  same. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2501-2506,  2565-2559; 
Dec.  Dig.  I  564  ;•  New  Trial,  Cent  Dig.  (i  4, 
5;    Dec.  Dig.  $  2.*] 

2.  Appkai.  and  Ebbob  ({  564*)— Case -Mads— 
Time  fob  Sebvioe. 

According  to  the  law  in  force  at  the  time, 
a  party  desiring  to  appeal  had  three  days  by 
statute  in  which  to  serve  a  case  after  a  judgment 
or  order  was  entered,  and,  unless  such  case  was 
served  within  that  time,  or  within  an  extension 
of  time  allowed  by  the  court  or  judge  within 
such  time,  the  case  will  not  be  considered  by 
this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2501-2506,  2555-2559; 
Dec.  Dig.  §  564.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kiowa  County; 
James  R.  Tolbert,  Judge. 

Action  by  the  G.  T.  Herring  Lumber  Com- 
pany, a  corporation,  against  the  Blanchard 
Construction  Company  and  others,  for  fore- 
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closure  of  materialman's  Uen.  Judgment  for 
plaintiff,  and  defendant  E.  F.  Dunlap  brings 
error.    Appeal  dismissed. 

L.  M.  Keys,  of  Hobart,  and  O.  B.  Riegel, 
of  Snyder,  for  plaintiff  in  error.  Bays  & 
Hughes,  of  Hobart,  for  defendant  in  error. 

THACKER,  O.  [1,  2]  This  case  was  tried 
in  the  district  court  upon  an/  agreed  state- 
ment of  facts  upon  which  Judgment  was  en- 
tered for  plaintiff  on  the  5tb  day  of  August, 
1911;  and  on  the  same  date  the  defendant 
E.  F.  Dunlap  filed  motion  for  new  trial,  whidi 
was,  on  the  30th  day  of  August,  1911,  over- 
ruled, and  time  then  granted  in  which  to 
serve  a  case-made.  As  has  been  repeatedly 
held  by  this  court,  a  motion  for  a  new  trial 
Is  unauthorized  where  a  case  is  tried  upon 
an  agreed  statement  of  facts  alone:  and 
finch  motion  does  not  operate  to  extend  the 
period  of  three  days  allowed  by  statute  in 
force  at  the  date  of  the  entry  of  Judgment 
in  this  case,  and  therefore  the  order  entered 
on  the  30tb  day  of  August,  1911,  extending 
such  time,  was  a  nullity,  and  does  not  con- 
fer upon  this  court  Jurisdiction  to  consider 
this  case  on  appeal  See  School  IHstrict  No. 
38,  Hughes  Couilty,  ex.  rel.  F.  M.  Hale,'  Di- 
rector, V.  B.  W.  Mackey,  Co.  Treasurer  (No. 
3689)  144  Pac.  1032,  not  yet  oflkdally  report- 
ed, and  cases  there  cited. 

For  the  reasons  stated,  the  appeal  ahonld 
be  dismissed. 

PER  CURIAM.    Adopted  In  whola 


(45  Okl.  228) 

LANKFORD,  State  Bank  Com'r,  t.  MENB- 
FEB,     (No.  3330.) 

(Supreme  Court  of  Oklahoma.     Dec.  22,  1914. 
Rehearing  Denied  Jan.  9,  1914.) 

(Syllabut  iy  the  Court.) 
1.  Banks  and  Banking  (§  313*)— Liabilitt 
OF  Stockholdeb— Extent— '  'Cobpobatior" 
— Banking  Business — Trust  Company. 
Where  a  company  is  organized  under  act 
approved  March  8,  1901  (article  5,  c.  11,  Laws 
1901),  relating  to  trust  companies,  as  amended 
by  act  approved  March  16,  1905  (article  3,  c. 
10,  Laws  1905),  and  thereafter  does  a  banking 
business,  within  the  contemplation  of  act  ap- 
proved March  10,  1899  (Laws  1899,  c.  4,  §  37), 
and  fails,  in  a  suit  by  the  bank  commissioner 
against  a  stockholder  of  said  trust  company, 
held,  that  the  extent  of  defendant's  liability  is 
measured  by  section  16  of  the  Trust  Company 
Act,  and  is  to  the  extent  only  of  double  the 
amount  that  is  unpaid  upon  the  stock  held  by 
him.  Beld,  further,  as  the  term  "corporation" 
does  not  include  stockholders,  althoush  defend- 
ant be  such  in  a  trust  company  doing  also  a 
banking  business,  he  cannot,  as  such  stockholder, 
be  said  to  be  doing  a  banking  business,  within 
the  contemplation  of  act  approved  March  10, 
1899  (chapter  4,  Laws  1899,  }  37),  so  as  to 
be  chargeable  as  a  stockholder  of,  a  bank  organ- 
ized under  the  general  banking  law  (act  approv- 
ed March  10,  1899  [chapter  4  Laws  1899]),  as 
revised  by  act  approved  March  26,  1908  (chap- 
ter 6,  Laws  1907-08),  and  by  section  11  of  the 


original  and  section  9  of  the  revising  act,  made 
liable  to  the  amount  of  his  stock. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  U  469-195;  Dec.  Dig.  | 
313.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Corporation.] 

(Additional  8ylldbu$  by  Editorial  Staff.) 

2.  Banks  and  Banking  (|  47*)— Liabilitt 
of  stockhotdbb— "individuai." — "fibm." 
As  used  in  the  act  approved  March  10,  1899 
(Laws  1899,  c.  4,  g  37),  providing  that  any  indi- 
vidual or  firm  receiving  money  on  deposit  shall 
be  amenable  to  all  the  provisions  of  tida  act,  the 
words  "individual"  and  "firm"  have  no  refer- 
ence to  stockholders. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §i  62,  64-68,  341;  Dec. 
Dig.  i  47.* 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Firm;    Individual.] 

Riddle,  Jnstice,  dissenting. 

Error  from  District  Court,  Oaddo  Comi- 
ty;  J.  T.  Johnson,  Judge. 

Action  by  J.  D.  Lankford,  State  Bank  Com- 
missioner, against  J.  A.  Menefee.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Charles  West,  Atty.  Gen.,  and  Stuart, 
Cruce  &  Gilbert,  of  Oklahoma  City,  for 
plaintiff  In  error.  A.  J.  Morris,  of  Anadarko, 
for  defendant  In  error. 

LOOFBOURROW,  J.  On  August  9,  1911, 
J.  D.  Lankford,  as  bank  commissioner,  com- 
menced this  action  In  the  district  court  of 
Caddo  county.  His  amended  petition  sub- 
stantially states :  That  on  October  17,  1905, 
the  Columbia  Bank  &  Trust  Company  filed 
its  articles  of  incorporation  with  the  secre- 
tary of  the  territory  of  Oklahoma,  and  soon 
thereafter  commenced  to  do  business  In  the 
city  of  Oklahoma.  A  copy  of  said  articles 
of  Incorporation  la  thereto  attached  and 
marked  Exhibit  A.  That  said  Columbia 
Bank  &  Trust  Company  was  Incorporated 
both  under  the  laws  of  the  territory  of  Okla- 
homa, relating  to  trust  companies,  and  un- 
der the  laws  of  the  said  territory  relating 
to  hanks,  and  that  said  Columbia  Bank  & 
Trust  Company  was  Incorporated  for  the 
purpose  both  of  idng  a  trust  company  busi- 
ness and  doing  a  banking  business.  That, 
from  and  after  the  date  on  which  said  com- 
pany commenced  to  do  business  in  the  ter- 
ritory of  Oklahoma  and  up  to  the  time  of 
its  failure  in  September,  1909,  said  com- 
pany engaged  in  the  banking  business,  both 
before  and  after  statehood,  and,  at  all  times 
after  the  date  of  its  organization  and  up  to 
the  time  of  Its  failure,  received  money  on 
both  general  and  special  deposit,  and  con- 
ducted a  general  banking  business,  subject 
to  the  laws  of  the  territory  of  Oklahoma  re- 
lating to  banks,  and  subject  to  the  laws  of 
the  state  of  Oklahoma  relating  to  banks. 

Plaintiff  further  states:  That  there  was 
never  any  reorganization  of  said  Columbia 
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Bank  ft  Trust  Company,  but  that  said  bank 
and  tmst  company  continued  to  do  a  bank- 
ing business  up  to  and  after  statehood,  un- 
der and  subject  to  the  banking  laws  of  the 
state  of  Oklahoma,  until  September  7,  1909, 
when  said  Columbia  Bank  &  Trust  Company 
failed,  and  Is  now  unable  to  meet,  with  Its 
assets  and  credits,-  its  debts  and  obligations. 
That  said  bank  commissioner,  acting  under 
authority  of  law,  has  possession  of  said 
Columbia  Bank  ft  Trust  Company,  and  the 
same  is  now  under  his  control  as  such  for 
the  purpose  of  Inlquidatlon  and  settlement 
of  the  claims  of  its  creditors.  That  the  lia- 
bilities and  obligations  of  said  Columbia 
Bank  ft  Trust  Company  amount  to  a  very 
large  sam  of  money,  and  that,  when  all  the 
assets  and  credits  of  said  bank  have  been 
subtracted  from  Its  total  liabilities,  a  sum 
of  money  Is  left  as  liabilitieB,  in  an  amount 
far  greater  than  the  amount  of  all  the  stock 
subscribed  and  paid  in  by  the  stockholders 
of  said  bank ;  the  amount  of  stock  so  paid  In 
by  the  stockholders  being  $200,000.  That 
it  is  necessary  for  hira,  as  bank  commission- 
er, to  enforce  the  personal  liability  of  the 
stockholders  of  said  bank  to  make  good  the 
foregoing  deficit.  That,  at  the  time  said 
bank  was  taken  over  as  aforesaid,  one  J.  A. 
Menefee  was  the  owner  of  250  shares  of 
stock  of  $100  each  in  said  bank,  fully  paid 
up,  and  said  Menefee  Is  still  the  owner  of 
said  stock.  That,  by  reason  thereof,  the  said 
Menefee  Is  still  liable  to  this  plaintiff,  as 
bank  commissioner,  in  the  sum  of  $25,000, 
same  being  the  amount  of  stock  subscribed 
and  paid  up  by  said  defendant,  and  prays 
Judgment  for  $25,000. 

The  material  part  of  the  charter  of  the 
Columbia  Bank  ft  Trust  Company,  filed  as 
Exhibit  A,  reads: 

"Articles  of  Agreement. 

"We,  the  subscribers,  hereby  associate  our- 
selves together  by  the  following  articles  of  agree- 
ment, for  the  purposes  herein  set  forth : 

"Article  1.  The  nnme  of  this  corporation  shall 
be  'the  Columbia  Bank  and  Trust  Company.' 

"Article  2.  This  corporation  shall  be  located 
in  the  city  of  Oklahoma  City,  Oklahoma  county, 
territory   of  Oklahoma. 

"Article  3.  The  amount  of  capital  stock  of 
this  corporation  shall  be  two  hundred  thousand 
($200,000)  dollars,  divided  into  two  thousand 
(2,000)  shares,  of  the  par  value  of  one  hundred 
($100)  dollars  each,  which  said  shares  are  now 
actually  paid  up  in  lawful  money  of  the  United 
States  of  America,  and  the  money  is  in  the  cus- 
tody of  the  persons  named  aa  the  board  of  di- 
rectors and  ita  officers. 

"Article  4.    •    •    • 

"Article  6.    •    •    • 

"Article  6.    •    •    • 

"Article  7.  The  purposes  for  which  this  corpo- 
ration is  formed  are :  First.  To  receive  money 
in  trust  or  on  general  deposit  with  or  without 
interest  as  may  be  agreed  upon,  and  to  accept 
and  receive  saving  accounts  and  the  payment 
to  them  or  their  order  of  deposits  made  by  mi- 
nors shall  be  binding  on  them;  to  receive  upon 
deposit  for  safe  keeping  personal  property  of 
every  description;  to  guarantee  special  depos- 
its and  to  own  and  control  safety  vaults  and 
rent  boxes  therein.    Second.    *    •  -  • " 


To  this  amended  petition  defendant  filed 
a  general  demurrer,  and  the  same  was,  by 
the  court,  sustained.  Plaintiff  elected  to 
stand  upon  the  amended  petition,  and  Judg- 
ment was  thereupon  entered  In  favor  of  the 
defendant,  from  which  Judgment  the  plain- 
tiff appeals. 

[1]  The  petition  alleges  that  the  Colum- 
bia Bank  ft  Trust  Ck>mpany  was  Incorporated 
both  under  the  laws  of  the  territory  of  Okla- 
homa, relating  to  trust  companies,  and  under 
the  laws  of  the  said  territory,  relating  to 
banks.  This  statement  of  a  legal  conclusion 
la  not  binding  upon  the  court  as  against  a 
demurrer,  unless  the  law  and  the  petition 
sustain  such  allegation.  As  appears  from 
the  face  of  Its  charter,  said  company  was, 
in  fact,  organized  under  the  laws  of  the 
territory  of  Oklahoma  (article  6,  c.  11,  Sess. 
Laws  1901),  relating  to  trust  companies,  as 
amended  by  article  3,  c.  10,  Laws  1905,  and 
the  charter  recites  verbatim  section  4  there- 
of, as  amended  by  article  8,  c.  10,  Laws  19(X1 

As  section  16,  Trust  Company  Act,  pro- 
vides : 

"Each  stockholder  of  a  company  organised 
under  this  act  shall  be  individually  and  person- 
ally liable  for  the  dehts  of  the  corporation  to 
the  extent  only  of  double  the  amount  that  is  un- 
paid upon  the  stock  held  by  him    •    *    •  " 

— and  this  failed  bank  was  organized  under 
this  act,  this  section  would  seem  to  be  con- 
clusive of  defendant's  liability  as  a  stock- 
holder therein,  but  section  37,  c.  4,  Sess.  Laws 
1899  (General  Banking  Act),  provides  as  fol- 
lows: 

"Any  individual,  firm  or  corporation,  who 
shall  receive  money  on  deposit,  whether  on  cer- 
tificates or  subject  to  check,  riiall  be  considerad 
as  doing  a  banking  business  and  shall  be  amen- 
able, to  all  the  provisions  of  this  act:  Pro^ 
vided,  that  promissory  notes  issued  for  money 
received  on  deposit  shall  be  held  to  be  certifi- 
cates of  deposit  for  the  purpose  of  tills  act." 

And  plalntiS  In  error  contends  that  said 
section  37  remained  a  part  of  the  banking 
law,  although  the  same  is  not  incorporated  in 
the  revising'  statute  (Sess.  Laws  1907-08). 
That  a  revising  statute  takes  the  place  of 
all  the  former  laws  existing  upon  the  sub- 
ject with  which  it  deahj  seems  settled  beyond 
controversy.  86  Cyc.  1079,  lays  down  the 
general  rule  as  to  revision  aa  follows : 

"It  is  a  familiar  and  well-settled  rule  that  a 
subsequent  statute  revising  the  subject-matter 
of  the  former  one,  and  evidently  intended  as  a 
substitute  for  it,  although  it  contains  no  express 
words  to  that  effect,  must  operate  to  repeal  the 
former  *  *  •  [citing  numerous  decisions 
from  a  great  many  states.  United  States,  and 
England].  This  rule  does  not  rest  strictly  upon 
the  ground  of  repeal  by  implication,  but  upon 
the  prindple  that  when  the  Legislature  makes 
a  revision  of  a  particular  statute,  and  frames 
a  new  statute  upon  the  subject-matter,  and 
from  the  framework  of  the  act  it  is  appar- 
ent that  the  Legislature  designed  a  complete 
scheme  for  the  matter,  it  is  a  legislative  decla- 
ration that  whatever  is  embraced  in  the  new  law 
shall  prevail,  and  whatever  la  excluded  is  dis- 
carded. It  is  decisive  evidence  of  an  intention 
to  prescribe  the  provisions  mentioned  in  the  lat- 
ter act  as  the  only  ones  on  that  subject  which 
shaU  be  obligatory."    Mack  t.  Jastro.  126  GaL 
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130,  58  Fac.  372:  State  t.  Gonklin,  19  CaL 
001 ;  People  v.  Thornton,  186  111.  162,  57  N. 
E.  S41j  Roche  v.  Jersey  City,  40  N.  J.  I*w, 
257 ;    Bracken  v.  Smith,  39  if.  J.  Eq.  169. 

Same  volume,  p.  1080: 

"Where  a  Btatute  is  revised,  some  parts  of  the 
original  act  being  omitted,  the  parts  which  are 
omitted  cannot  be  revived  by  construction,  but 
are  to  be  considered  as  annulled,  provided  it 
clearly  appears  to  have  been  the  intention  of  the 
Legislature  to  cover  the  whole  subject  by  the 
pevialon." 

See  numerons  aatboiities  cited  In  note  62, 
same  page. 

"When  a  statute  is  revised,  and  a  provision, 
contained  in  it,  is  omitted  in  the  new  statute, 
the  inference  is  that  a  change  in  the  law  was 
intended  to  be  made.  If  the  omission  was  by  ac- 
cident, it  belongs  to  the  Lcsislature  to  supply 
it."    Buck  V.  SpofEord,  31  Me.  34. 

These  acts  are  discnssed  In  Smock  v. 
Farmers'  Union  State  Bank,  22  Okl.  825,  98 
Pac.  945,  an  opinion  by  Justice  Hayes,  where- 
in it  is  said : 

'^he  question  in  this. case,  then,  is  not  one 
•f  legislative  power,  but  of  legislative  intent, 
and  we  must  determine  the  nature  of  House  Bill 
Ko,  615  and  its  effect  upon  the  former  laws  per- 
taining to  the  incorporation  of  banks  and  the 
control  and  regulation  thereof.  There  is  noth- 
ing in  the  title  of  this  act  to  indicate  that  it  is 
a  revising  statute,  nor  is  there  any  expression 
in  the  act  declaring  it  to  be  such  a  statute;  but 
a  careful  comparison  of  this  act  and  its  con- 
tents with  chapter  8,  Wilson's  Rev.  &  Ann.  St. 
1903  (chapter  4^  Sess.  Laws  1899),  and  the 
acts  of  the  Legislature  subsequently  enacted, 
discloses  that  this  act  is  principally  a  restate- 
ment in  a  correct  and  improved  form  of  the 
laws  contained  in  that  chapter  and  in  the  sub- 
sequent acts  of  the  Legislature.  There  are,  it 
is  true,  some  material  changes,  but  this  does 
not  destroy  the  nature  of  the  act  as  a  revising 
act,  and  it  clearly  appears  from  the  subject-mat- 
ter of  the  act  that  it  was  intended  to  take 
the  place  of  all  the  fonner  laws  existing  upon 
the  subject  with  which  it  deals.  Hudson  t. 
Ely,  36  Okl.  676  1129  Pac.  11].  In  Bartlett  et 
al.  v.  King,  12  Mass.  645,  7  Am.  Dec.  99,  the 
court  said :  'A  subsequent  statute,  revising  the 
whole  subject-matter  of  a  former  one,  and  evi- 
dently Intended  as  a  substitute  for  it  although 
it  contains  no  express  words  to  that  efcect,  must, 
on  the  principles  of  law  as  well  as  in  reason 
and  common  sense,  operate  to  repeal  the  former.' 
This  language  is  quoted  in  Lewis'  Sutherland 
on  Statutory  Construction,  voL  1,  p.  616,  as 
stating  the  rule  to  be  that  the  effect  of  a  statute 
of  revision,  without  express  words  repealing 
previous  statutes,  when  it  is  apparent  that  the 
Legislature  intended  that  the  new  act  should 
cover  the  entire  subject  embraced  in  all  the  for- 
mer statutes,  is  to  repeal  said  statutes,  both  as 
to  those  parts  that  are  repugnant  and  those 
parts  that  are  not  repugnant  to  the  new  act. 
The  act  under  consideraBon,  however,  contains 
the  following  repealing  clause:  'All  acts  and 
parts  of  acts  in  conflict  herewith  are  hereby  re- 
pealed.' This  clause,  inserted  in  acts  other  than 
revising  acts,  neither  adds  to  nor  lessens  the  re- 
pealing force  of  the  act  State  v.  Yardley,  95 
Tenn.  546,  32  S.  W.  481,  34  L.  B.  A.  656.  But, 
when  it  is  inserted  in  a  revising  act,  the  courts 
are  not  uniform  in  their  holding  as  to  its  ef- 
fect The  text  on  Statutory  Construction,  above 
quoted,  states  the  rule,  however,  as  follows: 
'If  the  new  act  is  intended  as  a  revision  and 
substitute  for  the  former  act  or  acts,  the  general 
rule  applies,  and  the  former  act  or  acts  are  re- 
pealed in  toto,  though  they  may  contain  parts 
or  provisions  which  are  not  embraced  in  the 
tiew  act  and  are  not  repugnant  to  its  provision.' 
Lewis'   Sutherland  on  Statutory  Construction, 


vol.  1.  p.  622,  citing  Attorney  Oeneral  ▼.  Pap- 
sell,  100  Mich.  170,  68  N.  W.  839;  The  Pa- 
quete  Habana,  175  U.  S.  677,  20  Sup.  Ct  290, 
44  L.  Ed.  320:  State  v.  Carbon  Hill  Coal  Co, 
4  Wash.  422,  30  Pac.  728.  House  Bill  No.  615 
covers  the  entire  grounds  of  said  chapter  8,  Wil- 
son's Rev.  &  Ann.  St  1903  (chapter  4,  Sess. 
Laws  1899)  and  of  the  four  subsequent  acts  of 
the  Legislature  above  referred  to.  It  pertains 
to  the  same  general  subject-matter,  and  seeks  to 
accomplish  the  same  general  purpose,  and  in  the 
main  is  a  re-enactment  of  those  statutes  in  the 
same  language,  and  we  are  therefore  of  the  opin- 
ion that  said  act  was  intended  by  the  Legisla- 
ture as  a  substitute  for  all  the  laws  then  exist- 
ing upon  the  subject-matter  dealt  with  in  that 
act,  and  that  said  former  laws  were  repeal^ 
by  It" 

But,  assuming  tliat  this  section  was  not 
repealed  by  said  revision,  there  is  no  merit 
in  the  contention  that,  as  the  corporation  In 
which  defendant  was  a  stockholder  was  do- 
ing a  general  banking  business,  defendant's 
liability  as  such  Is  fixed  by  section  11  of  the 
Banking  Act  (Laws  1899,  c.  4)  and  section  9 
of  the  Revising  Act  (Laws  1907-08,  c.  6), 
both  of  which  read: 

"The  shareholders  of  every  hank  organized 
under  this  act  shall  be  additionally  liable  for 
the  amount  of  stock  owned,  and  no  more." 

[2]  In  other  words,  the  contention  is  that, 
although  this  failed  bank  was  organized  un- 
der the  Trust  Company  Act,  which  provides 
that  stockholders  of  a  company  organized 
thereunder  shall  be  personally  liable  for  the 
debts  of  the  bank  to  the  extent  only  of  double 
the  amount  unpaid  upon  this  stock,  yet,  by 
reason  of  the  fact  that  this  company  was 
doing  a  banking  business  In  addition  to  a 
trust  company  business,  bis  liability  as  a 
stockholder  was  changed  or  rather  fixed  by 
the  terms,  not  of  the  Trust  Company  Act, 
but  of  the  Banking  Act,  sections  11  and  9, 
supra,  so  as  to  be  to  the  extent  of  the  amount 
of  his  stock.  And  this,  too,  in  virtue  of  sec- 
tion 37,  supra,  of  the  original  banking  act 
As  stated,  there  Is  no  merit  in  this  for  the 
obvious  reason  that  the.  defendant,  as  a 
stockholder  in  the  failed  bank,  was  neither 
"an  Individual,  firm  or  corporation"  doing  a 
banking  business  within  the  contemplation  of 
that  section.  To  bold  otherwise  would  be 
to  say,  not  that  the  corporation  wbs  doing  a 
banking  business  as  a  corporation,  but  that 
the  sto(^older8  were  doing  the  business  as 
individuals.  The  term  "individual"  and 
"firm"  doing  a  banking  business  have  no  ref- 
erence to  stockholders,  and  the  term  "cor- 
poration" does  not  include  them;  and  this 
statute,  declaring,  as  it  does,  that  "corpora- 
tion," whether  incorporated  under  that  act 
or  not,  doing  a  banking  business,  shall  be 
amenable  to  all  the  provisions  of  that  act,  is 
not  broad  enongta  to  cover  stockholders,  so 
as  to  fasten  the  liability  upon  this  stockhold- 
er imposed  by  sections  11  and  16,  supra. 
That  such  was  not  the  intent  of  the  Legisla- 
ture is  clear  for  the  reason  that,  when  the 
entire  Banking  Act  was  revised  by  chapter 
6,  Sess.  Laws  1907-08,  the  Legislature  recog- 
nized the  fact  that  corporations  organiwd 
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under  the  Trnst  C!ompany  Act  were  doing  a 
banking  business,  and  specific  mention  Is 
made  In  many  of  tbe  various  sections  of  the 
said  Banking  Act  of  trust  companies,  and 
the  language  of  the  act  was  broadened  so  as 
to  permit  trust  companies  to  continue  In  the 
banking  business— now  if  the  Leglslatup& 
had  intended  that  stockholders  In  a  trust 
company,  doing  a  banking  business,  should 
be  liable  the  same  as  stockholders  of  a  cor- 
poration organized  onder  the  Banking  Act, 
they  could  easily  have  so  provided  by,  for 
example,  carrying  section  37,  supra,  into 
the  revision  and  amending  It  so  as  to  read: 

"Any  individual,  firm  or  corporation,  and  the 
stockholders  thereof,  who  shall  receive  money 
on  deposit  •  •  •  shall  be  amenable  to  all 
the  proTisions  of  this  act,  including  the  liability 
of  stockholders:    Provided.    •    •    ••• 

But  the  Legislature  made  no  such  provi- 
sion, and  the  word  "corporation,"  as  used  in 
section  37,  supra,  is  not  broad  enough  to  in- 
clude stockholders.  In  Park  Bank  v.  Rem- 
sen,  158  U.  S.  337,  16  Sup.  Gt  891,  39  L.  Ed. 
1008  a  certain  warehouse  company  was  a 
corporation  of  the  state  of  New  York,  In- 
corporated under  a  certain  act  of  the  Legisla- 
ture of  that  state.  Section  9  of  a  certain 
chapter  of  the  act  (Laws  1872,  c.  701)  pro- 
vided:    . 

"The  corporation  hereby  created  shall  possess 
all  the  general  powers  and  privileges,  and  be 
subject  to  all  the  liabilities,  conferred  and  im- 
posed upon  corporations  organized  under  and  in 
pursuance  of  another  act 

The  corporation  never  made  and  published 
a  report  as  required  by  section  12  of  that  act 
(Laws  1818,  c.  40)  which  report  was  to  be 
signed  by  the  president  and  a  majority  of 
the  trustees  and  verified  by  the  oath  of  the 
president  or  secretary.  One  Squires  was 
president,  and  one  Remsen  was  a  director 
and  trustee  of  the  company.  A  certain  firm 
doing  business  in  New  York  made  two  prom- 
issory notes  to  the  order  of  themselves  and 
Indorsed  them  in  blank,  which  were  thereaft- 
er Indorsed  by  the  warehouse  company;  the 
same  being  made  by  the  president  of  the 
company  without  the  knowledge  of  Remsen 
or  the  other  directors.  Section  12,  referred 
to,  provided  that,  for  failure  to  file  the  re- 
port, the  trustees  "shall  be  jointly  and  sever- 
ally liable  for  all  the  debts  of  the  company, 
then  existing,  and  for  all  that  shall  be  con- 
tracted before  such  report  shall  be  made." 
In  a  suit  against  the  warehouse  company  as 
indorser  of  the  notes,  the  court  held  that  it 
did  not  become  indebted  to  the  plaintiff  by 
reason  of  its  Indorsement  In  seeking  to 
charge  Remsen,  as  trustee,  with  the  debt  of 
which  the  promissory  notes  were  the  basis, 
speaking  to  section  12,  supra,  the  court  said 
that  before  any  party  should  be  held  bound 
by  such  provisions,  it  must  appear  that  the 
Legislature  of  the  state  had  rendered  him 
subject  thereto.    In  passing,  the  court  said: 

"The  contention  is  that  section  9  of  the  char- 
ter of  tlie  warehouse  company  in  effect  incorpo- 
rates said  section  12  into  such  charter,  but  the 


provision  of  section  9  Is  that  the  corporation 
shall  possess  all  the  general  powers  and  privi- 
leges and  be  subject  to  all  the  liabilities  confer- 
red and  imposed  upon  corporations  organized 
under  the  act  of  1S48.  It  is  the  corporation 
which  is  given  the  powers  and  privileges  and 
made  subject  to  the  liabilities.  'Does  this  car- 
ry with  it  an  imposition  of  liability  upon  the 
trustee  or  other  officer  of  the  corporation?  Tiie 
officer  is  not  the  corporation;  his  liability  is 
personal,  and  not  that  of  the  corporation,  nor 
can  it  be  counted  among  the  powers  and  privi- 
leges of  the  corporation.  How,  then,  can  it  be 
contended  that  a  provision  in  a  charter  that  the 
corporation  thus  chartered  shall  assume  all  the 
liabilities  imposed  by  a  general  statute  npon  cor- 
porations carries  with  it  a  further  provision 
of  such  general  statute  that  the  officers  of  cor- 
porations also  assume,  under  certain  conditions, 
the  liabilities  of  the  corporation?  Does  one, 
by  l>ecoming  an  officer  of  a  corporation,  assume 
all  the  liabilities  resting  upon  the  corporation? 
Is  not  his  liability  of  a  distinct  and  independ- 
ent character  and  dependent  npon  other  princi- 
ples? ♦  •  •  The  term  'corporation'  does  not 
include  stockholders,  and  a  statute  imposing 
a  liability  upon  the  corporation  does  not  there- 
by impose  the  same  npon  the  stockholders" 

— and  affirmed  the  judgment  of  the  circuit 
court  holding  the  defendant  not  liable. 

A  careful  examination  of  the  trust  compa- 
ny laws  and  of  the  hanking  laws  discloses 
the  fact  that  both  may  do  a  general  banking 
business  and  are  subject  to  the  control  and 
supervision  of  the  bank  commissioner.  The 
principal  differences  are:  First  That  the 
trust  company  has  authority  to  accept  and 
execute  trusts,  as  set  forth  in  the  second  to 
ninth  paragraphs,  inclusive,  of  section  4,  art 
6,  Laws  1901,  while  a  bank  is  limited  to  a 
general  banking  business.  Second.  The  cai^ 
Ital  stock  of  a  bank  in  a  <!lty  of  more  than 
10,000  inhabitants  cannot  be  less  than  $25,- 
000,  all  of  which  must  be  fully  pa}d  up,  while 
the  capital  stock  of  a  trust  company  cannot 
be  less  than  $200,000,  at  least  one-half  of 
which  must  be  actually  paid  up.  Third.  A 
shareholder  of  any  bank  organized  under  the 
Banking  Act  is  additionally  liable  for  the 
amount  of  stock  owned,  and  no  more,  while 
a  stockholder  of  any  trust  company,  organized 
under  the  Trust  Company  Act  ia  personally 
liable  to  the  extent  only  of  double  the  amount 
that  is  unpaid  upon  the  stock  held  by  him. 

Banks  and  trust  companies  are  corpora- 
tions, and  each  are  regarded  as  legal  entitles. 
They  have  a  separate  existence  from  the  per- 
sons who  control  them.  There  Is  said  to  be 
no  Identity  between  the  owners  and  the  hold- 
ers of  the  stock  and  the  corporation  Itself. 
The  corporation  is  the  real,  though  artificial, 
person  substituted  for  the  natural  persons 
who  may  procure  Its  creation  and  be  finan- 
cially Interested  therein.  Every  such  corpo- 
ration must  be  organized  or  incorporated  for 
a  particular  purpose.  Such  purpose  Is  usu- 
ally expressly  stated  in  the  act  of  the  statute 
giving  life  to  the  corporation.  The  Constitu- 
tion or  the  statute  fixes  the  liability  of  the 
stockholders  of  a  corporation,  and  in  this 
case  the  liability  prescribed  by  the  statute 
is,  in  Its  nature,  contractual.  The  Legisla- 
ture prescribed  that  the  liability  of  a  stock- 
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holder  In  a  trust  company  should  b«  double] 
the  amount  that  is  unpaid  upon  the  stock  by 
him  held.  When  the  defendant  purchased 
this  stock  he  became  the  equitable  owner  of 
that  much  corporate  property,  but  the  power 
to  transact  business  under  the  charter  could 
be  exercised  only  by  the  corporation.  The  de- 
fendant assumed  all  of  the  liabilities  imposed 
by  the  statute  upon  him  as  a  stockholder  in 
a  trust  company.  His  contract  was  that  he 
would  pay  the  par  value  of  the  stock  by  him 
owned.  He  had  therefore  complied  with  ev- 
ery condition  of  his  contract,  and  the  peti- 
tion does  not  state  a  cause  of  action  against 
blm. 
The  Judgment  of  the  trial  court  is  afBrmed. 

EANB^  a  J.,  and  TUBNEB  and  BLEAK- 
MORE,  JJ.,  concur. 

RIDDLE,  Justice  (dissenting).  I  am  un- 
able to  agree  with  the  reasoning  and  con- 
clusion in  the  opinion .  upon  rehearing  of 
the  majority  of  the  court.  Owing  to  the  im- 
iwrtance  of  the  question  Involved,  as  affect- 
ing both  the  state  and  the  defendant,  as  well 
as  marking  the  beginning  of  what  I  deem  a 
.new  policy  affecting  corporations  generally, 
especially  the  basic  principles  of  the  bank 
guaranty  law,  I  deem  it  my  duty  to  set  forth 
my  views  in  detail. 

In  preparing  the  original  opinion  I  exam- 
ined the  authorities  cited  by  both  parties, 
and  made  an  independent  Investigation  of 
many  others,  and  reached  a  conclusion  which 
I  believed  was  unquestionably  the  law.  The 
opinion  was  submitted  to  the  full  court,  and 
after  due  consideration  was  concurred  in  by 
all  of  the  members  thereof,  with  the  excep- 
tion of  Justice  Dunn,  and  his  dissent  was  not 
sufficiently  strong  to  induce  him  to  write  a 
dissenting  opinion.  Whatever  doubt  existed 
in  my  mind  as  to  the  soundness  of  the  con- 
clusion reached  was  removed  when  the  older 
members  of  this  court  heartily  concurred 
therein.  The  original  opinion  remained  the 
law  of  this  case  for  more  than  three  months; 
and  as  no  new  ideas  were  advanced,  and 
but  little  additional  authority  cited,  I  see  no 
reason  to  change  my  views.  If  the  conclu- 
sions reached  and  concurred  in  by  the  other 
Justices  were  sound,  and  correct  principles 
of  law  enunciated,  they  are  still  sound,  and 
the  law  announced  should  remain  the  law  of 
the  case. 

I  am  sure  it  is  the  desire  of  every  member 
of  this  court  to  reach  a  proper  conclusion  and 
decide  the  law  as  it  actually  is,  regardless  of 
the  consequences.  We  should  follow  the  law 
as  our  sovereign  guide;  the  law  as  announced 
upon  the  highest  authority ;  the  law  as  it  is 
written,  interpreted,  and  construed  according 
to  its  plain  letter  and  true  spirit;  the  law 
as  construed  by  broad  common  sense,  as  ap- 
plied to  the  subject-matter  under  considera- 
tion. 
.    The  opinion  on  the  petition  for  rehearing 


rests  almost  solely  as  a  basis  upon  section  16 
of  the  act  of  the  Legislature  of  1901,  which 
we  designate  as  the  Trust  €k>mpany  Act,  and 
which  reads: 

"Each  stockholder  of  a  company  organized  un- 
der this  act  shall  be  individually  and  personally 
liable  for  the  debts  of  the  corporation  to  the  ex- 
tent only  of  double  the  amount  that  is  unpaid 
upon  the  stock  held  by  him." 

While  section  37  of  chapter  4  of  the  Ses- 
sion Laws  of  1899  of  the  General  Banking 
Act  was  considered,  yet  this  whole  chapter, 
regulating  the  banking  business,  was  dismis- 
sed by  the  court  by  holding  that  said  section 
was  not  broad  enough  to  Include  stockhold- 
ers. So  tar  as  material  here  the  section 
reads: 

"Any  individual,  firm,  or  corporation  who 
shall  receive  money  on  deposit,  whether  on  cer- 
tificates or  subject  to  check,  shall  be  considered 
as  doing  a  banking  business  and  shall  be  amen- 
able, to  all  of  the  provisions  of  this  act,"  etc. 

In  my  Judgment  it  is  immaterial,  so  far  as 
the  rights  of  the  parties  in  this  litigation 
are  concerned,  whether  this  section  ever 
existed;  to  reach  a  proper  and  Just  conclu- 
sion the  issues  must  be  determined  upon  ° 
much  broader  grounds. , 

In  addition  to  the  fact  that  the  opinion  on 
rehearing  is  based  almost  exclusively  on  sec- 
tion 16  of  the  Trust  Company  Act,  supra, 
the  conclusion  reached  shows  that  the  liabil- 
ity sought  to  be  recovered  In  this  case  is 
considered  as  a  penalty  fixed  by  the  statute 
and  not  one  growing  out  of  a  contract  Al- 
though the  writer  of  the  opinion  states  that 
the  liability  is  "contractual,"  yet  the  con- 
clusion and  reasoning  show  it  was  considered 
a  penalty.  The  main  authority  relied  upon 
la  the  case  of  National  Park  Bank  v.  Rem- 
sen,  158  D.  S.  337,  15  Sup.  Ct  891,  39  L.  Ed. 
1008.  In  preparing  the  original  opinion  of  the 
court  my  conclusion  was  that  this  case  was 
inapplicable  for  two  reasons:  First,  as  set 
forth  therein,  that  the  highest  court  of  New 
Tork  had  he]d  that  the  liability  sought  to  be 
recovered  against  the  trustee  was  not  a  debt 
of  the  corporation,  and  therefore  there  could 
be  no  recovery  against  the  trustee,  as  the 
corporation  did  not  owe  the  debt  The  sec- 
ond reason  is  that  the  case  proceeded  wholly 
on  the  theory  that  the  liability  sought  to  be 
recovered  was  a  penalty,  which  the  record  in 
the  case  shows  was  correct  Mr.  Justice 
Brewer,  in  concluding  the  opinion,  uses  the 
following  language: 

"And,  in  the  absence  of  any  controlling  deci- 
sions, we  are  unwilling  to  hold  that  a  provision 
of  a  general  statute  imposing  a  personal  liabil- 
ity on  trustees  or  other  officers  is  incorporated 
into  a  special  charter  by  a  clause  therein  de- 
claring tiiat  the  corporation  shall  possess  all 
the  general  powers  and  privileges  and  be  sub- 
ject to  all  the  liabilities  conferred  and  imposed 
upon  corporations  organized  under  such  gen- 
eral act  Something  more  specific  and  direct  is 
necessary  to  burden  an  officer  of  the  corporation 
with  a  penalty  for  omission  of  duty." 

It  will  be  seen  that  this  was  clearly  a  pen- 
alty imposed  for  the  omission  of  duty  by  an 
officer.     But  suppose  the  liability  sought  to 
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De  recovered  in  that  case  grew  oat  of  a  con- 
tract, in  which  event  it  must  be  held  that 
the  defendant  assented  to  the  same,  then  it 
la  clear  that  the  dedsion  and  language  of 
Justice  Brewer  would  have  been  different 
The  court  further  proceeds  upon  the  theory 
ttiat  the  general  laws  applicable  to  the  sub- 
ject did  not  enter  into  and  become  a  part  of 
the  charter  or  articles  of  incorporation  un- 
der which  the  Columbia  Bank  &  Trust  Com- 
pany transacted  its  business;  and,  proceed- 
ing under  a  false  promise,  necessarily  an  er- 
roneous conclusion  was  reached. 

It  is  admitted  both  by  the  demurrer  and  in 
the  brief  of  counsel  for  the  defendant  that 
the  Columbia  Bank  &  Trust  Company  was  a 
banking  corporation  and  was  at  all  times 
during  its  existence  engaged  in  the  general 
banking  business,  and  we  must  assume  that 
it  enjoyed  all  the  privileges,  rights,  and  had 
all  the  protection  of  other  state  banking  In- 
stitutions. On  page  47  of  the  brief  of  coun- 
sel for  the  defendant,  we  find  this  admission: 

"I  admit  that  tlie  Columbia  Bank  &  Trust 
Company  was  a  corporation  doing  a  banking 
]>n8ine8S,  and  in  the  ordinary  sense  of  the  term 

was  a  banking  corporation." 

( 

The  first  point  tliat  naturally  diallenges 
the  attention  of  the  court,  in  view  of  this 
clear  admission.  Is:  Why  should  the  Legisla- 
ture make  such  an  unwarranted  and  inequit- 
able discrimination  between  banking  corpora- 
tions organized  under  the  Trust  Company 
Act  and  those  organized  under  the  General 
Banking  Act?  What  was  the  controlling 
influence  that  brought  about  this  legislation 
that  the  Legislature  should  make  such  an  un- 
reasonable discrimination,  if  in  fact  it  was 
the  intent  of  that  body  to  relieve  stock- 
holders doing  a  general  banking  business, 
and  who  were  members  of  a  banking  corpo- 
ration organized  under  the  Trust  Company 
Act,  from  a  ilablllty  imposed  upon  stock- 
holders of  other  banking  Instltations  doing 
exactly  the  same  kind  of  banl^ng  business, 
organized  under  the  general  banking  law  and 
receiving  no  more  benefits  or  protection? 
What  were  the  evils  sought  to  be  remedied 
— the  blessings  intended  to  be  bestowed. 

Tlie  only  reason  which  has  been  suggested 
is  that  a  trust  company  was  required  to  have 
a  much  larger  capital  than  a  bank;  yet,  if 
the  contention  of  the  defendant  be  true,  trust 
companies  were  permitted  to  transact  all  the 
business  usually  transacted  by  trust  compa- 
nies, and  in  addition  thereto  engage  in  a 
general  banking  business  without  any  ad- 
ditional capital  from  other  trust  companies, 
and  receive  all  the  benefits  and  protection 
of  the  general  banking  law  as  well  as  the 
trust  company  law,  without  assuming  any 
of  the  burdens  or  assenting  to  any  of  the 
liabilities  imposed  under  the  general  bank- 
ing law.  This,  in  my  opinion,  is  too  narrow 
and  technical  a  construction  of  the  statute, 
and  such  an  intent  should  not  be  attributed 
to  the  Legislature,  if  it  can  be  avoided. 

The  opinion  of  the  court  overlooks  and 


Ignores  certain  weil-establlsbed  principles  of 
law,  which,  if  adhered  to,  greatfy  simplify 
the  questions  involved. 

Section  47,  art  9,  of  the  Constitution  pro- 
vides: 

"The  LegiRlature  shall  have  the  power  to  al- 
ter, amend,  annul,  revoke,  or  repeal  any  charter 
of  any  corporation  or  franchise  now  existing 
and  subject  to  be  altered,  amended,  annulled, 
revoked,  or  repealed  at  the  time  of  the  adoption 
of  this  ConstitQtion,  or  any  that  may  be  here- 
after created,  whenever  in  its  opinion  it  may 
be  injurious  to  the  citizens  of  this  state,  in 
such  manner,  however,  that  no  injustice  Aall 
be  done  to  the  incorporators." 

Section  1255  of  Comp.  Laws  1909,  of  the 
laws  enacted  by  the  Legislature  of  1883. 
reads: 

"Every  grant  of  corporate  power  is  snbject  to 
alteration,  suspension  or  repeal,  in  the  direction 
of  the  Legislature." 

It  is  undebatable  that  under  this  reserva- 
tion  the  Legislature  could  at  will  make  any 
reasonable  amendment  to  a  charter  or  fran- 
chise of  any  corporation  without  the  consent 
of  the  incorporators.  It  is  also  a  well-set- 
tled principle  of  law  that  the  provisions  of 
every  general  law  applicable  to  the  business 
or  subject-matter  of  any  corporation  enters 
into  and  becomes  a  part  of  the  franchise  or 
charter,  and  that  the  corporation  and  stock- 
holders are  controlled  by  and  subject  thereto. 
The  liability  sought  to  be  recovered  of  the 
defendant  in  this  case  being  contractual  and 
not  a  penalty,  section  37  of  the  General  Bank- 
ing Iaw  of  1899  was  broad  enough  to  include 
both  the  corporation  and  the  stockholders; 
or.  In  other  words,  I  think  It  was  the  intent 
of  the  Legislature  expressed  in  this  section, 
considered  in  connection  with  other  provi- 
sions, that,  before  a  corporation  Or  the  in- 
corporators should  receive  the  benefits  and 
protection  of  the  General  Banking  Act,  it 
was  necessary  that  they  should  comply  with 
all  of  the  provisions  of  that  act  and,  by 
accepting  the  benefits  and  protection  thereof, 
should  necessarily  assent  to  the  liabilities 
imposed.  But  waiving  this  point,  and  dis- 
cussing the  proposition  as  though  this  provi- 
sion had  never  been  a  part  of  the  general 
banking  law.  Prior  to  1905  corporations 
organized  under  the  Trust  Company  Act 
were  not  authorized  to  receive  money  on  gen- 
eral deposit,  but  in  the  latter  year  this  law 
was  amended  permitting  same. 

There  are  many  authorities  holding  that 
a  corporation  receiving  money  on  general 
deposit  is,  tn  the  ordinary  acceptation  of  the 
term,  doing  a  banking  business;  however, 
it  is  unnecessary  to  waste  any  time  in  defin- 
ing a  bank  or  the  banking  business,  in  view 
of  the  admission  in  this  case  that  the  Colum- 
bia Bank  &  Trust  Company  was  at  all  times 
engaged  in  the  banking  business,  and  in  the 
usual  meaning  of  the  term  was  a  banking 
coriioration. 

The  amendment  to  the  trust  company  law 
extended  the  charter  of  the  Columbia  Bank 
&  Trust  Company,  anthorlzing  it  to  receivs 
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money  on  general  deposit,  which  also  had 
the  effect  of  permitting  a  general  banking 
business,  upon  condition,  however,  that  It 
comply  with  and  be  subject  to  the  provisions 
of  the  general  banking  law.  Section  11  of 
the  Banking  Act  of  1899  (section  252  of  WU- 
son's  Statutes)  provides: 

"Stockholders  of  every  bank  .organized  nnder 
this  act  shall  be  additionally  liable  for  the 
amount  of  stock  held,  and  no  more." 

Section  17  of  the  Banking  Act  of  1899, 
(section  258  of  Wilson's  Statutes)  provides: 

"It  shall  be  nolawful  for  any  individual,  firm 
or  corporation  to  transact  a  banking  business, 
or  to  receive  deposits  except  by  this  act  author- 
ized any  person  violating  any  provision  of  this 
section,  either  individaally  or  as  an  interested 
party  in  any  asaociation  or  corporation,  sbaU 
be  guilt}'  of  a  misdemeanor,  and  on  conviction 
thereof,  ehsll  be  fined  in  a  sum  not  less  than 
three  hundred  or  more  than  one  thousand  dol- 
lars, or  by  imprisonment  in  the  county  jail  not 
less  than  thirty  days  nor  more  than  one  year,  or 
by  both  such  nne  and  imprisonment." 

It  will  be  seen  under  this  section  that  not 
a  dollar  could  the  C!olumbla  Bank  &  Trust 
Company  receive  on  general  deposit  without 
first  complying  with  ail  of  the  provisions  of 
the  Banking  Act,  and  It  cannot  be  said  that 
this  section  only  applies  to  the  corporation, 
and  that  it  does  not  include  the  oflScers  and 
8tockholdei& 

Iteading  section  37  In  connection  with  sec- 
tion 17,  It  is  clear  to  my  mind  that  it  was 
never  intended  that  a  trust  company  should 
engage  in  the  general  banking  business  with- 
out it  and  Its  oflScers  and  stockholders  t>eing 
subject  to  the  general  banking  law.  But, 
waiving  this  point,  still  under  the  general  law 
and  the  well-recognized  principle  of  construc- 
tion, when  the  Columbia  Bank  &  Trust  Com- 
pany, through  Its  officers,  filed  its  articles  of 
incorporation  and  voluntarily  engaged  li^  the 
general  banking  business,  every  provision  of 
the  General  Banking  Act  regulating  the  bank- 
ing business  was  applicable  to  the  Columbia 
Bank  &  Trust  Company  and  became  a  part  of 
and  must  be  read  Into  its  charter.  There  is 
but  little  diversity  of  opinion  upon  this  prop- 
osition. 

Quoting  from  volume  1  of  Beach  on  Corpo- 
raUons,  {  146,  p.  271: 

"So  all  existing  statutes  or  charter  provisions 
imposing  additioQ'al  liabilities  upon  stockhold- 
ers for  the  corporate  debts  enter  into  and  be- 
come a  part  of  contracts  between  the  company 
and  its  creditors,  and  the  obligations  thereby 
imposed  are  not  to  be  impaired  by  a  repeal  of 
the  statute  or  an  amendment  to  the  charter; 
such  legislation  operating  only  upon  subse- 
quently contracted  debts.  But  when  the  lia- 
bility imposed  is  in  the  nature  of  a  penalty  it 
may  be  abolished  even  in  respect  to  claims  aris- 
ing prior  to  the  enactment  of  the  statute,  for 
there  can  be  no  vested  right  to  the  enforcement 
of  a  penalty." 

See  Cook  on  Corporations,  voL  1,  S  2;  Brei- 
tung  V.  Lindauer,  87  Mich.  217;  Gregory  v. 
German  Bank,  3  Colo.  832,  25  Am.  Rep.  700; 
Fourth  Nat  Bank  v.  Francklyn,  120  U.  S. 
747,  7  Sup.  a.  757,  30  L.  lEd.  825 ;  Merchants' 
Ins.  Co.  r.  ma,  12  Mo.  App.  148 ;  Id.,  86  Mo. 
46& 


Quoting  from  the  case  of  Corry  v.  Balti- 
more, 196  TJ.  S.  466,  at  page  477,  25  Sup.  Ct 
297,  at  page  300,  49  L.  Ed.  566,  at  page  562, 
it  is  said: 

"Whilst  it  is  true  that  the  liability  of  the  non- 
resident stockholders  in  the  case  before  as,  as 
enforced  by  the  laws  of  Maryland,  was  not  di- 
rectly expressed  in  the  charter  of  the  corpora- 
tion, it  nevertheless  existed  in  the  general  laws 
of  the  state  at  the  time  the  corporation  was 
created,  and,  be  this  as  it  may,  certainly  existed 
at  the  time  of  the  extension  of  the  charter. 
This  is  particularly  the  case  since  the  Consti- 
tution of  Maryland  for  many  years  prior  to  the 
extension  of  the  charter  of  the  transportation 
company  contained  the  reserved  right  to  alter, 
amend,  and  repeal.  From  ail  the  foregoing,  it 
resulted  that  the  provisions  of  the  general  laws 
and  of  the  Constitution  of  Maryland  were  as 
much  a  pnrt  of  the  charter  as  if  expressly  em- 
bodied therein." 

Quoting  from  the  case  of  Sherman  v. 
Smith,  1  Black,  587,  at  page  593,  17  L.  Kd. 
163,  at  page  167: 

"According  to  the  fifteenth  section,  the  asso- 
ciation was  authorized  to  establish  a  bank  ot 
discount,  deposit,  and  circulation,  'upon  th« 
terms  and  conditions,  and  suluect  to  the  liabili- 
ties, prescribed  in  this  act.'  It  was  not  compe- 
tent for  the  association  to  organize  their  bank 
upon  any  other  terms  or  conditions,  or  subject 
to  any  other  liabilities,  than  those  prescril>ed 
in  the  general  charter.  Now,  the  thirty-second, 
section,  which  reserved  to  the  Legislature  the 
power  to  alter  or  repeal  the  act,  by  necessary 
construction,  reserved  the  power  to  alter  or  re- 
peal ali  or  any  one  of  these  terms  and  condition^ 
or  rules  of  liability  prescribed  in  the  act.  The 
articles  of  association  are  dependent  upon,  and 
become  a  part  of,  the  law  under  which  the  bank 
was  organized,  and  subject  to  alteration  or  re- 
peal, the  same  as  any  other  part  of  the  general 
system." 

In  the  case  of  Maine  Central  Rd.  Co.  v. 
State  of  Maine,  96  U.  S.  499,  24  L.  Ed.  836, 
Mr.  Justice  Field,  delivering  the  opinion, 
stated: 

"It  follows  that  the  limitation  of  the  taxing 
power  uf  the  state  to  a  portion  of  their  net  in- 
come prescribed  in  the  charters  of  the  old  com- 
ganies  ceased  upon  their  consolidation  into  the 
luine  Central.  When  this  new  company  came 
into  existence,  it  became  subject,  to  the  provi- 
sions of  the  general  law  of  1831,  which  declared 
that  any  act  of  incorporation  subsequently  pass- 
ed should  at  all  times  thereafter  'be  liable  to  be 
amended,  altered,  or  repealed,'  etc." 

From  the  statutes  and  the  authorities  quot- 
ed it  Is  clear  that  every  provision  of  the  Gen- 
eral Banking  Act  of  1899  applicable  to  the 
banking  business  became  a  part  of  and  enter- 
ed into  the  charter  of  the  Columbia  Bank  & 
Trust  Company. 

On  May  26,  1908,  there  was  passed  by  the 
Legislature  a  general  law  which  is  properly 
termed  a  revising  act  or  a  substitution  for 
all  the  laws  governing  the  banking  business 
In  Oklahoma.  A  quotation  from  a  few  of 
these  provisions  applicable  to  this  case  will 
show  that  the  defendant  Is  equally  liable  un- 
der this  law  after  It  took  effect  We  must 
not  lose  sight  of  the  fact  that  on  the  date  this 
law  took  effect  the  Columbia  Bank  &  Trust 
Company  under  the  admitted  facts  was  en- 
gaged in  the  general  banking  business  and 
was,  in  the  usual  acceptation  of  that  term,  a 
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■tanking  corporation,  and  so  continaed  to  do  a 
general  banking  business.  This  law,  so  far 
as  applicable  to  tbe  business  carried  on  by 
the  Columbia  Bank  &  Trust  Company,  must 
be  regarded  as  an  amendment  to  its  (barter. 

Some  of  the  provisions  of  tbe  Banking  Act 
of  May  26,  1908,  applicable  here,  are  as  fol- 
lows: 

"And  proyided,  further,  that  all  bankine  in- 
stitations  now  organized  as  corporations  doing 
business  in_  this  state  are  hereby  permitted  tQ 
continue  said  business  as  at  present  incorporat- 
ed ;  but  in  all  other  respects  their  business,  an4 
the  manner  of  conducting  the  same,  and  the  op- 
eration of  said  bank,  shall  be  carried  on  subject 
to  the  laws  of  this  state,  and  in  accordance 
therewith:  And  provided,  further,  that  no  bank, 
except  those  that  have  complied  with  or  that 
may  be  organized  under  the  laws  of  this  state 
relating  to  trust  companies,  shall  engage  in  any 
business,  other  than  as  authorized  by  this  act. 
And  whenever  it  shall  appear  from  the  reports 
made  for  tbe  preceding  year  by  such  banking 
corporation  that  the  total  deposits  are  more 
than  ten  times  the  amount  of  its  paid  up  capital 
and  surplus,  deposits  of  other  banks  not  in- 
cluded, tbe  bank  commissioner  shall  have  power, 
and  it  shall  be  his  duty,  to  require  such  bank 
within  thirty  days  to  increase  its  capital  or  sur- 
plus to  conform  to  the  provisions  of  this  chap- 
ter, or  shall  cease  to  receive  deposits." 

This  provision  authorized  banks  organized 
under  the  Trust  Company  Act  and  those  or- 
ganized under  the  general  banking  law  of 
Oklahoma  to  continue  business  on  the  same 
basis  and  subject  to  all  the  provisions  of  the 
banking  law. 
Section  320,  Comp.  Laws  1909,  reads: 
"There  is  hereby  levied  an  assessment  against 
the  capital  stock  of  each  and  every  bank  and 
trust  company  organized  or  existing  under  the 
laws  of  this  state  for  tbe  purpose  of  creating 
a  depositors'  guaranty  fund  equal  to  five  per 
centum  of  its  average  daily  deposits,  during  its 
continuance  in  business  as  a  banking  corpora- 
tion." 

This  section  also  recognizes  tbe  right  of 
banks  organized  under  the  trust  company 
law  to  continue  in  business  with  the  same 
rights  and  authority  and  be  governed  by  the 
same  laws  as  other  banks  organized  there- 
under. 

Section  323  provides: 

"In  tbe  event  that  the  bank  commissioner 
shall  take  possession  of  any  bank  or  trust  com- 
pany which  is  subject  to  the  provisions  of  this 
act,  the  depositors  of  said  bank  or  trust  com- 
pany shall  be  paid  in  full,  and  when  the  cash 
available  or  that  can  be  made  immediately  avail- 
able of  said  bank  or  trust  company  is  insuffi- 
cient to  discharge  its  obligations  to  the  depos- 
itors, the  said  banking  board  shall  draw  from 
tbe  depositors'  guaranty  fund  and  from  addi- 
tional assessments,  if  required,  as  provided  in 
section  2  (320  of  Comp.  Laws  1909),  the  amount 
necessary  to  make  up  the  deficiency,  and  the 
state  shall  have  for  the  benefit  of  the  depositors' 
guaranty  fund  a  first  lien  upon  the  assets  of 
said  bank  or  trust  company  and  all  liabilities 
against  the  stockholders,  officers,  and  directors 
of  said  bank  or  trust  company  and  against  all 
other  persons,  corporations,  or  firms  such  liabili- 
ties may  be  enforced  by  the  state  for  the  benefit 
of  tbe  depositors'  guaranty  fund." 

Part  of  section  326  reads: 

"After  tbe  bank  commissioner  shall"  tak« 
charge  or  "possession  of  any  bank  or  trnst  com- 
pany which  is  subject  to  the  provisions  of  this 
act,"  eta 


Section  327  provides: 

"Any  bank  or  trust  company  which  has  com- 
plied with  the  provisions  of  this  act  shall  be 
eligiblo  to  act  as  a  depository  of  state  funds,  of 
any  fund  under  the  control  of  the  state  or  an^ 
officer  thereof,  upon  compliance  with  the  laws 
of  this  state  relating  to  the  deposit  of  public 
funds."  >^  IT 

Section  286  provides: 

"Shareholders'  of  every  bank  organized  under 
this  act  shall  be  additionally  liable  for  ths 
amount  of  stock  owned,  and  no  more." 

All  of  these  provisions  were  enacted  by  the 
Legislature  and  became  amendments  to  and 
a  part  of  the  charter  of  tbe  Columbia  Bank 
&  Trust  Company  as  tally  and  to  tbe  same 
extent  as  if  they  had  been  Incorporated  into 
tbe  charter  Itself,  and  the  bank,  through  its 
officers  and  stockholders,  by  accepting  tbe 
profits  and  t)eneflts  and  operating  thereunder, 
necessarily  accepted  all  of  the  burdens  and 
assumed  all  the  obligations  Imposed  by  said 
law. 

Section  285,  Comp.  Laws  1909,  provides: 
A  "violation  of  any  of  the  provisions  of  this 
act  by  the  officers  or  directors  of  any  bank  or- 
ganized or  existing  subject  to  the  laws  of  this 
state  shall  be  sufficient  cause  to  subject  the  said 
bank  to  be  closed  and  liquidated  by  the  bank 
commissioner  and  for  the  annullment  of  itfl 
charter," 

Section  293,  Comp.  Laws  1909,  of  the  pro- 
visions of  the  act  of  1908,  reads: 

"It  shall  be  unlawful  for  any  individual,  firm 
or  corporation  to  receive  money  upon  deposit  or 
transact  a  banking  business  except  as  authorized 
by  this  act,  or  by  the  laws  relating  to  trust 
companies.  Any  person  violating  any  provisions 
of  this  section,  either  individually  or  as  an  in- 
terested party,  in  any  association  or  corpora- 
tion, shall  be  guilty  of  a  misdemeanor  and  up- 
on conviction  thereof  shall  be  fined  in  a  sum 
not  less  than  three  hundred  dollars  nor  more 
than  one  thousand  dollars,  or  by  imprisonment 
in  the  county  jail  not  less  than  thirty  days  nor 
more  than  one  year,  or  both  such  fine  and  im- 
prisonment" 

It  will  be  noted  that  tbe  last  section  is 
practically  the  same  as  section  17  of  the  G«>- 
eral  Banking  Act  of  1899,  supra,  but  amended 
by  adding  the  following  words:  "Or  by  the 
laws  relating  to  trust  companies." 

Under  section  17  of  the  1899  Banking  Act, 
supra,  a  trust  company  could  not  then  receive 
money  upon  deposit  without  complying  with 
all  the  provisions  of  the  general  banking  law. 
By  this  amendment  a  trust  company  bank, 
under  its  charter  and  under  the  provisions  ot 
the  law  relating  to  trust  companies,  could  re- 
ceive money  on  deposit  without  complying 
with  the  provisions  of  the  banking  law,  bat 
could  not  engage  In  the  banking  business 
without  complying  with  the  provisions  of  this 
law;  otherwise  there  would  be  no  law  gov- 
erning the  banking  business  carried  on  by  a 
bank  organized  under  the  trust  company  law. 

The  following  authorities  sustain  the  prop- 
osition that  the  statutes  quoted  became  a 
part  of  the  charter  of  tbe  Columbia  Bank  & 
Trust  Company  without  any  formal  action 
on  the  part  of  its  officers: 

Volome  2,  Cook  on  Corpoiattons,  i  487, 
reads: 
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"A  statute  passed  labsequent  to  the  grant- 
ing of  a  charter  and  increasing  the  liability  of 
the  stockholders  on  the  stoclc  for  the  debts  al- 
ready incurred  is  unconstitutional  and  void,  un- 
less the  Legislature  has  reserved  the  right  to 
alter  or  amend  the  charter.  Under  such  a  res- 
ervation the  statute  is  legal  and  binding,  al- 
though there  are  limits  even  to  this  reserved 
power,  Bs  will  be  shown  hereafter" — citing  Ochil- 
tree V.  Railroad  Co.,  21  Wall.  249,  22  L,.  Ed. 
B46 :  Smathers  v.  Western  Bank,  135  N.  C.  410, 
47  S.  R.  893;  Stieffel  v.  Tolhurst,  67  App.  Div. 
621,  73  N.  y.  Snpp.  1034 ;  McKee  v.  Chautau- 
qua Assembly,  130  Fed.  536,  65  C.  0.  A.  8. 

Section  497,  same  Tolume: 

"A  statutory  liability  may  be  applied  to  exist- 
ing corporations  if  they  continue  to  do  business" 
—citing  Game  well  v.  Fire  Ins.  Co.,  116  Ky. 
759.  76  S.  W.  862;  Bay  State  Gas  Co.  v. 
Stete,  4  Pennewill  (Del.)  497,  66  AU.  1120: 
Germer  v.  Triple  state  Co.,  60  W.  Va.  143,  64 
S.  E.  509. 

Section  601: 

"Under  this  reserved  power,  however,  the 
Legislature,  it  is  held,  may  impose  a  statutory 
liability  upon  stockholders  after  they  have  been 
incorporated  and  have  gone  into  business  under 
a  charter  which  does  not  impose  such  liability. 
The  exercise  of  this  power  by  the  Legislature  in 
such  a  case  is  held  to  be  only  a  repeal  of  part 
of  the  corporate  franchise"— citing  Williams  v. 
Hall,  108  Ky.  21,  65  S.  W.  706;  McGown  v. 
McDonald,  111  Cal.  57,  42  Pac  418.  62  Am. 
St.  Ren.  149 ;  Bissell  v.  Heath,  98  Mich.  472, 
67  N.  W.  585 ;  South  Bay  Co.  v.  Gray,  30  Me. 
647;  Sleeper  v.  Goodwin,  67  Wis.  677,  81  N. 
W.  335. 

In  tbe  case  of  New  Tork  &  New  England 
R.  R.  Co.  V.  BHstol,  151  U.  S.  556,  14  Sup. 
Ct  437,  38  li.  Ed.  269,  the  court,  speaking 
tbrongh  Mr.  Justice  Fuller,  states: 

Where  a  statute  provides  that  any  corpora- 
tion accepting  its  benefits  thereby  waives  its 
exemptions  from  the  power  of  the  Legislature 
to  amend  its  charter,  the  acceptance  of  the  bene- 
fits of  such  a  statute  thereby  works  that  change 
without  any  formal  action  on  the  part  of  the 
board  of  directors  or  stockholders. 

In  the  case  of  L.  &  N.  R.  R.  Co.  t.  State, 
154  Ala.  156,  45  Sonth.  296,  it  is  stated: 

A  stockholder  may  be  estopped  from  object- 
ing to  an  amendment  by  his  express  or  implied 
acquiescence  therein.  Any  acts  indicating  an 
acceptance  by  him  of  the  amendment  bind  him 
and  bar  his  suit  Acquiescence  may  sometime 
grow  out  of  his  silence  or  delay  under  circum- 
stances that  called  on  him  to  dissent  if  he  so 
intended.  2  Cook  on  Corporations,  {{  503,  604, 
and  a  long  list  of  cases  cited. 

Quoting  from  10  Cyc.  p.  216: 

"The  acceptance  of  an  amendment  to  a  char- 
ter need  not  be  proved  by  formal  corporate  ac- 
tion, but  may  be  established  by  evidence  of 
user  thereunder  (that  is  to  say,  by  action  by  the 
corporation  which  could  not  be  taken  properly 
but  for  the  amendment) ;  and  it  may  be  infer- 
red from  such  acts  or  omissions  as  would  raise 
a  presumption  of  acceptance  in  the  case  of  a 
natural  person.  A  presumption  of  acceptance 
arises  woere  the  grant  is  beueticial  to  the  cor- 
poration or  to  the  shareholders.  •  •  •  Such 
an  acceptance  may  be  shown  by  showing  the 
exercise  by  the  corporation  of  the  powers  confer- 
red by  the  amendment,  by  showing  that  the  cor- 
poration has  done  particular  corporate  acts  au- 
thorized by  the  amendment,  but  without  which 
said  acts-would  not  have  been  authorized,  by  the 
fact  that  the  officers  of  the  corporation  have 
exercised  the  powers  conferred  by  it,  or  in  gen- 
eral by  any  acts  or  omissions  done  or  had  by 
the  corporatioii  which  are  inconsistent  with  any 


hypothesis  save  that  of  an  acceptance  ol  the 
amendment"    A  long  list  of  cases  cited. 

And  again: 

"Where  the  new  grant  is  beneficial  in  its  as- 
pect, it  is  thought  very  little  is  required  to  find 
a  presumption  of  acceptance. 

"And  this  rule  applies  when  the  powers  are 
conferred  by  a  general  law  which  is  declared  ap- 
plicable to  any  one  of  a  class  of  corporations 
that  may  accept  its  provisions."  Goodin  v. 
Evans,  18  Ohio  St  150;  Kenton  Co.  v.  Bank 
Lick  Turnp.  Co.,  10  Bush.  (Ky.)  529;  U.  S. 
Bank  v.  Dandridge,  12  .Wheat  64,  6  L.  Ed.  552 ; 
People  v.  Law,  34  Barb.  (N.  Y.)  494 ;  Heals  v. 
Benjamin,  29  How.  Prac.  (N.  Y.)  101. 

Quoting  from  the  case  of  St  John  ▼.  Iowa 
Bldg.  &  Loan  Ass'n,  136  Iowa,  466,  113  N. 
W.  866,  16  li,  R.  A.  (N.  S.)  508,  the  court 
states: 

"Defendant  had  two  courses  open  "to  it:  One 
to  quit  business  and  settle  up  its  affairs,  and 
the  other  to  comply  wiih  the  law,  amend  its 
articles,  and  give  to  its  members  the  benefit  of 
the  new  law.  It  chose  the  latter  course,  and, 
having  done  so,  it  is  in  no  position  to  say  that 
the  act  under  which  we  did  these  things  is  un- 
constitutional and  void.  Durfee  v.  Old  Colony 
&  F.  Co.,  5  Allen  [Mass.]  230;  Greenwood  v. 
Union  Freight  R.  Co.,  106  U.  S.  13,  25  L.  Ed. 
961 :  Union  P.  R.  Co.  t.  U.  S.,  99  U.  S.  700, 
25  L.  Ed.  496.  •  •  *  Plaintiff  expressed  no 
dissent,  but  allowed  the  association  to  go  ahead 
nnder  the  amended  articles,  incurring  addition- 
al liabilities,  paying  their  premiums,  interest, 
and  dues,  and  taking  no  steps  to  enforce  their 
original  contract.  Under  such  circumstances, 
there  was  either  an  implied  acceptance,  or  plain- 
tiffs are  estopped  from  denying  an  acceptance  of 
the  provisions  of  the  new  or  amended  articles. 
Chubb  V.  Upton,  96  U.  8.  765,  24  L.  Ed.  625; 
Danbury  &  N.  R.  R.  Co.  v.  Wilson,  22  Conn. 
436 ;  Sparrow  v.  Evansville  &  O.  R.  R.,  7  Ind. 
369;  Moreover,  as  the  amendment  in  this  case 
was  beneficial  to  the  members,  assent  will  be 
presumed.  Commonwealth  ex  reL  v.  Cnllen,  13 
Pa.  183,  63  Am.  Dec.  450:  Bangor  O.  &  M.  Co. 
V.  Smith,  47  Me.  84.  •  *  •  Further  claim  is 
made  that,  as  defendant's  amended  articles  do 
not  refer  to  existing  contract,  they  were  in  no 
manner  changed,  and  the  new  law  does  not  ap- 
ply. This  position  is  also  unsound,  for  it  was 
the  Legislature  which  made  the  change  by  the 
act  in  question,  and,  as  defendant  chose  to  ac- 
cept the  provisions  of  that  act  and  to  conduct 
its  business  thereunder,  it  cannot  be  beard  to 
say  that  existing  members  may  not  take  ad- 
vantage of  the  law." 

If,  when  the  General  Banking  Law  of  190S 
took  effect,  the  Columbia  Bank  &  Trust  Com- 
pany had  surrendered  ita  former  charter 
and  secured  formal  articles  of  incorporation 
under  this  law,  no  one  wonld  question  the 
liability  of  the  defendant  in  view  of  the  ad- 
mitted facte.  The  question  arises:  Under 
the  law,  was  this  formal  act  necessary?  The 
officers  and  stockholders  of  this  bank  at  the 
time  tills  law  went  into  effect  were  engaged 
in  the  general  banking  business  as  fully  and 
to  the  same  extent  as  other  banking  corpora- 
tions in  the  state,  which  they  could  continue 
only  by  conforming  to  all  of  the  provisions 
of  this  law,  or  could  cease  the  banking  busi- 
ness and  confine  ita  business  solely  to  that 
permissible  and  governed  by  the  Trust  Com- 
pany Law.  Under  the  law,  every  provision 
of  the  General  Banking  Act  applicable  to 
banking  entered  into  and  became  a  part  of 
tbe  charter   under  which  this  banlc   was 
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operating.  In  fact,  tbe  defendant's  counsel 
'.n  bis  oral  argument  conceded  that  the  char- 
ter of  the  corporation  must  be  read  and 
»)nstrued  In  connection  with  the  general  laws 
upon  the  subject '  This  doctrine  Is  clearly 
upheld  in  the  case  of  Memphis  Bank  t.  State 
of  Tennessee,  161  U.  S.  186,  16  Sup.  Ct  468, 
40  Ia  B}d.  664,  for  the  court  stated: 

"The  effect  of  a  state  law  Riving  to  a  company, 
having  in  its  charter  the  right  to  receive  money 
in  trust  or  otherwise,  tbe  rigtit  to  do  a  banking 
business  is  to  grant  a  new  charter  to  tbe  ex- 
tent of  granting  banking  powers,  and  the  com- 
pany, if  it  avails  itself  of  tbe  privileges  men- 
tioned in  sucb  law,  takes  them  subject  to  the 
constitution  and  laws  then  in  force. 

The  Coiumbia  Bank  &  Trust  Company  re- 
ceived all  of  the  privileges,  the  protection, 
and  tbe  benefits  under  this  law  as  fully  as 
If  It  had  secured  and  filed  formal  articles 
of  Incorporation  thereunder,  and  why  should 
it  and  Its  stockholders  and  officers  not  be 
held  to  have  assumed  the  burdens  and  as- 
sented to  the  liabilities  Imposed  therein? 
The  difference  is  a  mere  matter  of  form ;  the 
substance  is  the  same. 

One  of  tbe  reasons  insisted  upon  by  coun- 
sel for  the  defendant  upon  the  petition  for 
rehearing  why  section  37  of  the  General 
Banking  Laws  of  1899  did  not  apply  to  tbe 
stockholders  Is  that  this  section  only  provides 
that  the  "corporation"  shall  be  considered 
as  doing  a  banking  business  and  shall  be 
amenable  to  all  of  the  provisions  of  this  act, 
and  hence  It  was  not  broad  enough  to  include 
stockholders ;  that  tbe  corporation  Is  a  legal 
entity,  distinct  and  separate  from  the  stock- 
holders. And  this  contention  is  upheld  and 
adopted  in  the  opinion  of  tbe  court  While, 
as  a  general  rule,  and  for  many  purposes, 
tbe  corporation  is  regarded  as  a  separate 
legal  entity  from  that  of  tbe  stockholders, 
yet  in  recent  years,  since  corporations  have 
so  multiplied  and  grown  into  every  avenue 
and  fiber  of  our  commercial  life,  and  often  the 
Incorporators  who  are  the  life  and  strength, 
and  through  whom  the  corporation  only 
can  and  must  act  have  sought  to  take  shelter 
behind  the  corporation  and  use  it  as  a  means 
of  protection  and  a  shield  to  perpetrate  many 
wrongs  and  to  hinder  and  defeat  Justice, 
courts  have  had  a  tendency  to  disregard  this 
distinction  and  denominate  it  a  mere  legal 
fiction;  and  there  is  much  reason  for  this 
position. 

Speaking  on  this  subject,  Mr.  Coon  on 
Corporations,  |  6,  states: 

"But  there  are  occasions  where  the  courts 
will  ignore  tbe  corporate  existence  and  will  hold 
that  its  acts  are  tbe  acts  of  its  stockbolders,  and 
vice  versa,  tbe  same  as  in  a  partnership.  Tbe 
New  York  Court  of  Appeals  said:  'We  have  of 
late  refused  to  be  always  and  utterly  trammeled 
by  the  logic  derived  from  the  corporate  exist- 
ence where  it  only  serves  to  distort  or  hide 
tbe  truth.'  Anthony  v.  American  Glucose  Co., 
146  N.  Y.  407  [41  N.  E.  23]." 

Mr.  Thompson  in  liis  work  on  Corpora- 
tions, vol.  1,  i  10,  speaking  of  the  separate 
entity  of  corporations  from  stockholders, 
■tates: 


"This  separate  existence  Is  to  a  certain  ex- 
tent a  legal  fiction.  Whenever  necessary  for 
the  interest  of  the  public  or  tbe  protection  or 
enforcement  of  tbe  rights  of  the  membership, 
courts  will  disregard  this  legal  fiction  and  oper- 
ate both  upon  the  corporation  and  the  persons 
composing  it"  See  Morawats  on  Private  Cor- 
porations, I  227. 

The  Supreme  Court  of  Ohio,  in  the  case  of 
State  ex  reL  v.  Stendard  OU  Ca,  49  Ohio  St 
137,  30  N.  B.  279,  15  L.  B.  A.  145,  34  Am.  St 
Bep.  641,  recognized  this  distinction  when  It 

stated: 

"So  long  as  the  proper  use  is  made  of  the  fic- 
tion that  a  corporation  is  an  entity  apart  from 
its  stockbolders,  it  is  harmless,  and,  because 
convenient  should  not  be  called  in  questioii; 
but  where  it  is  urged  to  an  end  subversive  of  its 
policy,  or  such  is  the  issue,  the  fiction  must  be 
ignored,  and  the  question  determined,  whether 
the  act  in  question,  though  done  by  sharehold- 
ers (that  is  to  say,  by  tbe  persons  united  in 
one  hody),  was  done  simply  as  individuals  and 
with  respect  to  their  individual  interests  as 
shareholders,  or  was  done  ostensibly  as  such, 
but  as  a  matter  of  fact,  to  control  the  corpora- 
tion and  effect  tbe  transaction  of  its  business 
in  the  same  manner  as  if  the  act  had  been 
clothed  with  all  tbe  formalities  of  a  corporate 
act" 

And  again  tbe  court  contlnned: 

Other  courts  have  recognized  this  doctrine 
that  tbe  so-called  legal  entity  of  a  corporation 
is  artificial  and  that  the  corporation  is  a  ficti- 
tious person,  and  will  be  so  recognized  and  treat- 
ed when  necessary  to  the  ends  of  Justice.  State 
v.  Milwaukee  B.  R.  Co.,  45  Wls.  579.  The 
New  York  Court  of  Appeals  recognised  this 
doctrine  and  said  of  it:  The  abstract  idea  of  a 
corporation,  tbe  legal  entity,  the  impalpable  and 
intangible  creation  of  human  thought  is  itself  ■ 
fiction,  and  has  been  appropriately  described  aa 
a  figure  of  speech"— citing  People  v.  North  Biv- 
er  Sugar  Ref.  Co.,  121  N.  Y.  582,  24  N.  E. 
834,  9  L.  B.  A.  33,  18  Am.  St  Bep.  843;  An- 
thony T.  American  Glucose  Co.,  146  N.  Y.  407, 
41  N.  E.  23;  Des  Moines  Gas  Co.  v.  West  50 
Iowa,  16;  Kellogg  v.  Bank.  68  Kan.  43.  48 
Pac.  687,  62  Am.  St  Bep.  596;  C.  R.  R.  Co. 
V.  Miller,  11  Mich.  166,  51  N.  W.  981 :  Ter- 
hune  V.  Bank,  45  N.  J.  Eq.  344.  10  AO.  377; 
Booth  V.  Bunce,  33  N.  Y.  139,  88  Am.  Dec.  372; 
Brundred  v.  Bice.  49  Ohio  St.  640,  32  N.  E. 
169,  34  Am.  St  Bep.  689 ;  First  Nat  Bank  v. 
Trebein,  50  Ohio  St  316,  52  N.  E.  834;  Web 
Co.  V.  bienelt  133  Fa.  5S5,  19  Atl.  428,  19 
Am.  St  Rep.  663. 

This  conrt  cannot  afford  to  go  on  record 
announcing  an  unconditional  rule  to  be  ap- 
plied under  all  drcumstancea,  to  the  effect 
that  a  corporation  Is  a  legal  entity,  separate 
and  distinct  from  ita  stockbolders  and  of- 
ficers, as  the  language  in  tbe  opinion  wonld 
import 

In  this  case  it  makes  but  little  difference 
whether  that  rule  is  adhered  to  or  not  so  far 
as  the  rights  of  tbe  parties  are  concerned, 
as  they  could  and  should  be  disposed  of  up- 
on other  grounds;  yet  it  may  well  be  coit- 
sidered  a  step  towards  putting  in  force  a 
policy  in  this  state  wbicb,  if  followed  nv, 
might  in  years  to  come  result  in  much  harm. 

There  is  yet  another  well-recognized  prin- 
ciple of  law,  somewhat  related  to  those  al- 
ready referred  to,  which  if  adhered  to  must 
render  tbe  contention  of  tbe  defendant  un- 
tenable.    It  Is  settled  beyond  controveraor 
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tbat  where  there  Is  a  law  anthorizing  a  cor- 
poration to  engage  In  the  banking  business, 
and  parties  organize  tbemselves  together, 
assume  the  status  of  a  corporation,  and  bold 
inemselves  out  to  the  world  as  such,  those 
wno  contract  and  deal  with  them  as  such 
corporation,  when  sued  on  such  contract,  will 
be  estopped  from  defendant  on  the  ground 
tbat  they  were  not  incorporated,  or  tbat  it 
Was  irregularly  organized;  and  likewise 
those  holding  themselves  out  as  an  organized 
corporation  are  estopped  from  defending  or 
asserting  that,  as  a  matter  of  fact,  they 
are  not  incorporated.  It  haa  been  asserted 
that  there  is  no  contention  of  this  kind  in  the 
case  at  bar,  and  therefore  this  argument  and 
authority  is  inapplicable.  It  is  contended, 
however,  that  notwithstanding  the  officers 
and  stockholders  of  the  Columbia  Bank  & 
Trust  Company  engaged  in  the  banking  busi- 
ness the  same  as  other  state  banks,  and  con- 
formed to  all  of  the  provisions  of  the  bank- 
ing law  during  the  time  it  was  in  existence, 
yet,  inasmuch  as  it  was  organized  under  the 
Trust  Company  Act,  its  stockholders  cannot 
be  held  liable  under  the  provisions  relating 
to  the  double  liability  of  stockholders,  under 
the  general  banking  law.  In  principle  there 
is  no  reason  why  the  law  of  estoppel  should 
not  apply  to  the  stockholders  in  the  latter  in- 
stance as  in  the  first 

It  is  clear  from  the  statute  that,  notwith- 
standing the  Columbia  Bank  &  Trust  Com- 
pany was  organized  under  the  Trust  Com- 
pany Act,  yet  it  is  equally  clear  that,  under 
the  law  relating  to  banking,  it  was  authorized 
to  engage  in  the  general  banking  business  the 
same  as  other  state  banks.  The  officers  and 
stockholders  did  actually  conduct  a  general 
banking  business  during  its  existence,  in  con- 
formity to  the  general  banking  law.  It  and 
Its  officers  and  stockholders  received  the  pro- 
tection of  this  law  and  contributed  to  the 
support  of  the  guaranty  fund;  they  permit- 
ted the  bank  commissioner  to  pay  its  debts 
from  the  guaranty  fund,  which  had  been  con- 
tributed by  all  the  state  banks,  to  the  amount 
of  at  least  $200,000  and  how  much  more  the 
record  does  not  disclose.  Having  received 
the  protection,  the  fruits,  and  benefits  of  this 
law,  and  having  operated  under  same,  when 
the  state  seeks  to  collect  the  liability  pro- 
vided for  thereunder  they  should  be  estopped 
from  asserting  that  they  were  not  organized 
under  the  banking  law,  but  were  only  liable 
as  provided  for  in  the  Trust  Company  Act. 
The  principle  of  estoppel  has  been  enforced 
in  every  court  against  individuals  assuming 
similar  positions  towards  each  other,  and  has 
been  enforced  by  this  court  against  individ- 
uals under  the  same  state  of  facts,  and  why 
it  should  not  be  applied  in  the  present  case 
I  am  unable  to  discover.  This  doctrine  is 
sound,  Just,  and  equitable  and  supported  by 
both  reason  and  authority. 

In  the  case  of  Casey  r.  GaUl,  94  U.  S.  680, 
14B  P.— 25 


24  Jx  Ed.  170,  the  Supreme  Court  of  the 
United  States  laid  down  the  rule  as  follows: 

"There  ii  another  gronnd  upon  which  both 
pleas  must  be  held  bad.  Where  a  shareholder 
of  a  corporation  is  called  upon  to  respond  to  ■ 
liability  as  such,  and  where  a  party  has  con- 
tracted with  a  corporation  and  is  sued  upon  the 
contract,  neitber  is  permitted  to  deny  the  ex- 
istence or  the  legal  validity  of  such  corporation. 
To  hold  otherwise  would  be  contrary  to  the 
plainest  principles  of  reason  and  of  good  faitli, 
and  involve  a  mockery  of  justice.  Parties  must 
take  the  coosequences  of  the  position  they  as- 
sume. They  are  estopped  to  deny  the  reality  of 
the  state  of  things  which  they  have  made 
*  *  *  and  upon  which  others  have  been  led 
to  rely.  Sound  ethics  require  that  the  appar- 
ent, in  its  effects  and  consequences,  should  be 
as  if  it  were  real,  and  the  law  properly  so  n- 
gards  it"— citing  Eaton  v.  Asplnwall,  19  N.  T. 
119;  Cooper  v.  Shaver,  41  Barb.  (N.  T.)  IBl; 
Camp  V.  Byrne,  41  Mo.  62C;  Railroad  v.  Wil- 
son, 22  Conn.  435;  Ellis  v.  Scbmock,  6  Bing. 
521;  McFarlan  v.  Ins.  Co.,  4  Denio  (N.  Y.) 
392;  Rector  v.  Lovett,  1  Hall  (N.  T.j  213; 
W^olcott  V.  Dooley,  4  Allen    (Mass.)  402;    Ep- 

ges  V.  Railroad,  85  AUi.  33;  Hamtramck  v. 
lank,  2  Mo.  168;  Jonee  r.  Type  Foundry,  14 
Ind.  89;  Med.  Int.  Co.  v.  Harding,  11  Cush. 
(Mass.)  285;  Hughes  v.  Bank,  5  Litt.  <Ky.) 
47;  Nav.  C!a  v.  Neal.  S  Hawks  (N.  0.)  620. 

Quoting  from  the  case  of  Aultman  y.  Wad- 
dle, 40  Kan.  201,  19  Pac.  734: 

"Further  than  that,  these  stockholders  are 
not  in  a  position  to  impeach  the  irregularity  of 
the  organisation  of  the  corporation,  or  to  deny 
their  liability  »•  stockholders  herein.  Having 
organized  themselves  as  a  corporation,  trans* 
acted  business,  and  held  themselves  out  to  the 
world  as  such  corporation,  they  cannot,  when 
proceeded  against,  *  *  *  set  up  as  a  defense 
that  the  preliminary  steps  in  the  organization 
were  irregular"— citing  Thompson  on  liability 
of  Stockholders,  |  887. 

1  Thompson  -on  the  Liability  of  Stock- 
holders, {  — : 

"Where  the  corporation  whose  existence  is  to 
be  proved  operates  so  as  to  derive  its  franchise 
from  the  general  law,  proof  of  its  existence  for 
the  ordinary  purposes  of  litigation  is  sufficiently 
made  by  showing  a  general  law  under  which  it 
might  exist,  and  by  showing  the  exercise  on  its 
part  of  a  franchise  which  it  might  properly  have 
acquired  by  an  organisation  under  the  general 
law." 

Many  more  authorities  might  be  dted,  but 
it  is  unnecessary. 

In  principle,  there  Is  no  reason  why  the 
rule  of  estoppel  should  not  be  applied  to  the 
officers  and  stockholders  of  the  Columbia 
Bank  &  Trust  Company  and  the  defendant 
estopped  from  defeating  the  liability  sought 
to  be  recovered  by  reason  of  the  acts  of  the 
officers  and  stockholders  In  this  banking  in- 
stitution having  conducted  its  banking  busi- 
ness under  the  general  law,  of  which  thlf 
provision  is  a  part. 

The  opinion  of  the  court  upon  the  petition 
for  rehearing  proceeds  upon  a  wrong  theory* 
overlooks' the  basic  principles  underlying  the 
points  involved,  and  the  conclusion  reacheO 
is  erroneous. 

The  Judgment  of  the  trial  oooct  should  be 
revened. 
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McALPIN  ▼.  HIXON  et  al    (No.  8816.) 

(Sapreme  Court  of  Oklahoma.    Nor.  10,  1914. 

Rehearing  Denied  Jan.  9,  1915.) 

(Si/llahitt  hy  the  Court.) 

1.  Appeal  and  Ebkob  (|  1071*)— Obound  fox 
RkversaXt— Findings. 

Section  S017,  Rev.  Lawa  1910,  provides: 
"Upon  the  trial  of  queations  of  fact  by  the 
court,  it  shall  not  be  necessary  for  the  court  to 
state  its  findings,  except  generally,  for  the  plain- 
tiff or  defendant,  unless  one  of  the  parties  re- 
quest it,  with  the  view  of  ezceptinK  to  the  de- 
cision  of  the  court  upon  the  questions  of  law 
involved  in  the  trial;  in  which  case  the  court 
shall  state  in  writing,  the  conclusions  of  fact 
found,  separately  from  the  conclusions  of  law." 
Held,  said  statute  is  mandatory;  and  failure  of 
the  court  to  subatantially  comply  with  same, 
when  requested,  and  judgment  is  rendered 
against  the  party  making  such  request,  consti- 
tutes reversible  error,  unless  upon  an  examina- 
tion of  the  entire  record  this  court  is  of  the 
opinion  that  substantial  justice  has  been  done. 

[E)d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  4234-1239;  Dec.  Dig.  | 
1071.*] 

2.  Appeal  and   Ebbob  (i  1170*)— Habitless 
Ebrob— Findings. 

Plaintiffs  sued  defendant  upon  two  promis- 
sory notes.  Defendant  alleged  failure  of  con- 
sideration ;  that  the  notes  were  obtained  by 
misrepresentation,  etc.  Defendant's  alleged  de- 
fense was  not  supported  by  the  evidence.  The 
cause  was  tried  before  the  court  without  a  jury. 
Before  the  decision  was  announced,  defendant 
requested  the  court  to  state  in  writing  the  con- 
clusions of  fact  separate  from  the  conclusions 
of  law,  which  request  was  refused.  Held,  upon 
examination  of  the  entire  record,  it  appears 
that  no  substantial  right  of  defendant  has  been 
affected.  Held,  further,  that  construing  section 
5017,  Rev.  Laws  1910,  in  connectian  with  sec- 
tions 4791  and  6005,  Id.,  no  error  affecting  any 
substantial  right  of  defendant- was  committed; 
and  it  is  the  duty  of  this  court  to  affirm  the 
judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (IS  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545;  Dec  Dig.  i  1170.*] 

Error  from  Coonty  Court,  Beckham  Coun- 
ty;  John  C.  Hendrlz,  Judge. 

Action  by  H.  O.  Hlxon  and  others  against 
T.  J.  McAlpln.  Judgment  for  plaintUFs,  and 
defendant  brings  error.    Affirmed. 

Wilson  &  Tomerlln  and  E.  E.  Buckholta, 
all  of  Oklahoma  City,  for  plaintiff  in  error. 
W.  F.  Mayer,  of  Elk  City,  and  J.  E.  McMur- 
try,  of  Hammon,  for  defendants  In  error. 

RIDDLE,  J.  The  parties  will  be  denomi- 
nated here  as  they  were  In  the  trial  court. 
PlalntlfTs  sued  defendant  upon  two  promis- 
sory notes  In  the  sum  of  $200  each.  It  ap- 
pears that  the  notes  were  executed  for  the 
purpose  of  raising  a  bonus  for  paying  for  a 
right  of  way  and  an  Inducement  to  the  Wich- 
ita Falls  ft  Northwestern  Railroad  Company 
to  bolld  Into  Elk  City.  Defendant,  In  sub- 
stance, alleged  as  a  defense  that  plaintiffs, 
comprising  a  committee  of  citizens,  conspired 
and  confed^ated  with  the  railway  company 
to  procure  defendant  and  other  citizens  to 
contribute  to  a  bonus  for  the  purpose  of  the 


location  of  the  line  of  rallroajd,  which  loca- 
tion bad  already  beeh  made,  determined,  and 
ascertained;  that  the  notes  sued  on  were 
given  as  part  of  a  contribution  to  said  bonus, 
and  were  void  and  without  consideration; 
that  plaintiffs  had  collected  large  sums  of 
money,  including  a  note  from  plaintiff.  In  suf- 
ficient amount  to  discharge  all  obligations. 
If  said  obligations  should  be  found  to  exist 
In  favor  of  said  committee.  The  balance 
sought  to  be  recovered  from  defendant  was 
for  the  sole  and  secret  benefit  of  plaintiffs. 
It  Is  alleged  that,  at  the  time  the  notes  were 
executed,  defendant  was  In  a  weakened  con- 
dition of  mind  and  body,  on  account  of  ex- 
cessive nse  of  intoxicating  liquors;  that  he 
did  not  know  and  understand  the  effect,  mean- 
ing, and  consequence  of  his  act,  and  while  In 
such  condition,  which  was  known  to  plalntUFs, 
the  notes  were  procured  to  be  executed,  said 
plaintiffs  taking  advantage  of  defendant's 
mental  condition  to  procure  the  execution  of 
said  notes.  These  allegations  were  denied  by 
plaintiffs.  A  Jury  was  waived,  and  the  cause 
was  tried  to  the  court.  Judgment  was  ren- 
dered In  favor  of  plaintiffs  for  the  amount 
sued  for,  from  which  judgment  defendant 
prosecutes  this  appeal. 

The  only  question  argued  here  Is  error  of 
the  court  In  refusing  to  make  separate  find- 
ings of  fa^  and  conclusions  of  law  In  writ- 
ing. Wle  have  carefully  examined  the  testi- 
mony In  the  record,  and  are  of  the  opinion 
that  defendant  failed  to  make  his  alleged 
defense  good ;  and  had  the  cause  been  cried 
to  a  Jury,  upon  motion  for  a  directed  verdict. 
It  would  have  been  the  duty  of  the  court  to 
have  sustained  the  same.  The  record  dis- 
closes that,  as  the  court  was  about  tn  an- 
nounce its  opinion,  counsel  requested  sepa- 
rate findings  of  fact  and  conclusions  of  law 
to  be  made  in  writing.  The  court  stated. 
In  response  thereto,  be  would  announce  his 
decision  and  then  would  file  findings  of  fact 
and  conclusions  of  law.  Connsel  presented 
four  questions,  and  requested  the  court  to 
find  thereon,  as  follows: 

"(1)  Does  the  court  find  that  the  contract 
sued  on  herein  or  any  part  thereof  was  procured 
through  misrepresentation  on  the  part  of  plaln- 
tiSs  or  either  of  them?  (2)  Does  the  court  find 
that  there  were  any  changes  made  by  the  plain- 
tiffs and  permitted  to  be  made  by  ue  railroad 
company  in  the  oonua  contract  between  the 
plaintiffs  and  the  railroad  company  to  enable 
the  plaintiffs  to  perform  which  said  contract  the 
defendant  is  alleged  to  have  executed  the  notes 
sued  on  in  this  case?  (3)  If  the  court  finds 
that  any  changes  were  so  made,  does  the  court 
find  that  the  same  were  consented  to  or  made 
known  to  the  defendant?  (4)  Does  the  court 
find  that  at  the  time  of  the  execution  of  the 
notes  sued  on  the  defendant  was  drunk  to  such 
an  extent  that  be  did  not  know  the  nature  and 
consequences  of  his  act?" 

To  each  of  these  questions,  the  court  an- 
swered: "Not  required  to  answer;  covered 
by  journal  entry." 

[1,2]  For  a  reversal  of  this  cause,  defend- 
ant relies  uiwn  section  5017,  Rev.  Laws  1910, 
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ns  construed  In  the  cases  of  Smith  t.  Harrod, 
29  Okl.  3,  115  Pac.  1015,  and  Insurance  Co. 
of  North  America  t.  Taylor,  34  OkU  186,  124 
Pac.  974,  following  the  rule  laid  down  in  the 
case  of  Brlggs  v.  Eggan,  17  Kan.  589.  In 
construing  this  statute,  the  court  in  the 
cases  cited  seems  to  have  stated  the  broad 
rule,  to  the  effect  that  the  statute  Is  manda- 
tory, and  if  a  timely  request  Is  made  of  the 
court,  which  request  is  refused,  and  the  de- 
cision and  Judgment  of  the  court  is  against 
the  party  making  such  request,  that  such 
party  would  be  entitled  to  a  reversal  of  the 
cause  on  the  grounds  of  substantial  error 
having  been  committed.  We  are  of  the  opin- 
ion that  this  is  stating  the  rule  too  broad, 
and  that  the  decisions  of  this  court  should 
be  modlfled  to  the  extent  that  if  it  appears 
affirmatively  from  an  examination  of  the  en- 
tire record,  under  sections  6005  and  4791, 
Rev.  Laws  1910,  that  substantial  justice  has 
been  done,  then  the  error  of  the  court  should 
be  held  to  be  harmless.  Or,  to  state  it  in 
another  way,  tf  the  record  and  the  evidence 
are  such  that  it  was  the  duty  of  the  court 
to  render  Judgment  for  the  party  in  whose 
favor  the  same  was  rendered,  then  the  party 
complaining  could  not  be  prejudiced  by  rea- 
son of  the  court's  failing  to  make  separate 
findings  of  fact  and  conclusions  of  law ;  and 
the  cause  should  be  affirmed  under  sections 
6005  and  4791,  Rev.  Laws  1910,  supra.  This, 
In  efTect,  as  applied  to  this  case,  is  equivalent 
to  holding  that  the  record  presents  no  ques- 
tion, other  than  a  question  of  law.  The  Su- 
preme Court  of  Kansas  seems  to  have  follow- 
ed the  rule  laid  down  by  the  Supreme  Courts 
of  Ohio,  California,  and  Michigan.  Under 
the  statute  in  California,  as  shown  from  the 
decisions,  the  court  was  required  to  make 
separate  findings  of  fact  and  conclusions  of 
law,  without  the  request  of  either  counsel; 
and  that  statute  was  held  to  be  mandatory; 
and,  upon  the  failure  of  the  court  to  sub- 
stantially comply  with  same,  there  was  no 
substantial  foundation  for  a  Judgment  This, 
in  effect,  was  the  holding  of  the  Supreme 
Court  of  Ohio  in  the  case  of  C.  &  T.  Ry.  Co. 
▼.  Johnson,  10  Ohio  St  691.  It  was  held 
subsequently,  however,  in  the  case  of  Oxford 
Township  ▼.  Columbia,  38  Ohio  St  87,  as 
follows: 

"Id  disposing  of  tbis  case,  it  is  necessary  to 
deterraine  two  questions:  (1)  The  plaintiffs  re- 
quested the  court  to  state  separately,  in  writing, 
the  conclusions  of  law  and  fact.  That  request 
wag  made  under  the  statute,  which  provided : 
'Upon  the  trial  of  questions  of  fact  by  the  court, 
it  shall  not  be  necessary  for  the  court  to  state 
its  finding,  except  generally  for  the  plaintiff  or 
defendant,  unless  one  of  the  parties  request  it, 
with  the  view  of  excepting  to  the  decision  of 
the  court  upon  the  questions  of  law  Involved  in 
the  trial,  in  which  case  the  court  shall  state  in 
writing  the  conclusions  of  fact  found  separately 
from  the  conclusions  of  law.'  Civil  Code,  |  280; 
Rev.  Stats.  {  5205,  note.  This  provision  is  one 
of  much  importance,  and  it  is  in  no  sense  direc- 
tory. That  there  was  no  proper  compliance 
with  the  request  is  admitted ;  and  it  is  clear  to 
OS  that  the  action  of  the  court  in  that  respect 


affords  ground  of  reversal,  unless  it  be  shows 
that  the  plaintiffs  were  not  prejudiced  thereby. 
But  we  are  of  opinion  that  it  is  shown  that 
there  was  no  such  prejudice  as  to  call  for  a 
reversal  on  that  ground.  The  record  contains 
all  the  testimony  offered  on  the  trial,  and  ob- 
jection is  made  that  the  judgment  below  is  op- 
posed to  the  weight  of  the  evidence.  In  decid- 
ing the  case,  therefore,  we  necessarily  ascertain 
the  facts." 

38  Cyc.  p.  1954,  after  referring  to  the  rule 
construing  different  statutes,  states: 

"Although  the  want  of  findings  renders  a 
Judgment  subject  to  vacation  or  reversal  on 
proper  proceedings  being  taken  therefor,  it  does 
not  make  the  judgment  void,  or  subject  to  col- 
lateral attack;  and  in  some  cases  the  courts 
have  refused  to  reverse  where  no  prejudicial 
error  was  shown,  as  where  the  facta  otherwise 
appeared  of  record" — citing  the  following  cas- 
es: Swick  V.  Sheridan,  107  Minn.  180,  119  N. 
W.  701;  MUler  v.  McCaleb,  208  Mo.  662,  106 
S.  W.  655;  Umscheid  v.  Schols,  84  Tex.  266, 
16  S.  W.  1065;  Crocker  v.  Crocker,  10  Tex. 
Civ.  App.  806.  46  S.  W.  870;  Settegast  ▼. 
Blount  (Tex.  Civ.  App.)  46  S.  W.  268;  In  re 
Callahan,  102  Wis.  857.  78  N.  W.  750;  Schmitt 
V.  Scamitz,  19  Wis.  207,  88  Am.  Dec.  681;  In 
re  Tavlor,  6  Ind.  Terr,  219,  82  S.  W.  727,  S 
Ann.  Cas.  226. 

Again,  88  Cyc.  p.  1962,  states: 

"The  statutes  and  codes  of  civil  procedure  of 
the  different  states  require  that,  in  trials  by  the 
court  without  a  jury,  the  findings  of  fact  and 
conclusions  of  law  shall  be  separately  stated, 
upon  the  condition  in  most  states  that  such 
separate  statement  be  requested  by  one  of  the 
parties,  and  a  failure  to  comply  with  this  re- 
quirement is  error,  calling  for  reversal,  unless 
it  is  not  prejudicial  to  the  parties,  or  unless  the 
Jurisdiction  is  one  in  which  the  requirement  is 
treated  as  being  merely  directory." 

In  the  former  opinions  of  this  court,  it  was 
correctly  held  that  the  statute  under  con- 
sideration is  mandatory ;  but  we  are  of  the 
opinion  that  it  should  be  construed  in  connec- 
tion with  sections  6005  and  4791,  Rev.  Laws 
1910,  and  In  any  case  where  It  appears  from 
an  examination  of  the  entire  record  that  the 
Judgment  is  correct,  and  no  error  has  been 
committed  affecting  the  substantial  rights  of 
the  party  complaining,  the  case  should  not  be 
reversed.  This  should  be  the  rule  In  any 
case  where  the  issue  was  submitted  to  the 
court  without  a  Jury,  and  the  record  is  such, 
either  from  want  of  facts  or  that  the  evi- 
dence shows  such  a  conclusive  state  of  facts 
sustaining  the  Judgment  which  would  have 
warranted  the  court  in  directing  a  verdict  In 
favor  of  such  party,  had  the  cause  been  tried 
to  a  Jury.  Or,  to  state  the  rule  in  another 
way,  where  the  record  discloses  such  state 
of  facts  that  no  practical  benefit  would  re- 
sult to  either  party,  had  the  court  made  sepa- 
rate findings  of  fact  and  conclusions  of  law, 
then  tills  court  should  not  reverse  the  case. 
This  is  a  reasonable  and  sensible  construc- 
tion of  the  statute,  and  Is  in  harmony  with 
the  more  liberal  rules  of  procedure,  which 
have  been  adopted,  to  the  end  of  obtaining 
substantial  Justice. 

Finding  no  prejudicial  error,  the  Judgment 
of  the  trial  court  is  affirmed.  AU  the  Jn» 
tices  concur. 
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SCHOCK,  Okmulgee  County  Treasurer,  et  al. 

V.  SWEET  et  al.    (No.  6410.) 
(Supreme  Court  of  Oklahoma.    Dec.  15,  1914.) 

(Syllahui  by  the  Court.) 

1.  Taxation    (§    181*)— Pbopebtt   Subject— 
Allotment— PuBCHASB. 

The  town  lots  involved  were  a  part  of  the 
homestead  allotment  of  a  Creek  freedman, 
which  allotment,  under  section  16  of  the  Allot- 
ment Act  (32  Stat.  L.  503,  c.  1323),  was  to  be 
inalienable  and  nontaxable  for  a  period  of  21 
years  from  date  of  issuance  of  patent  The  act 
of  Congress  of  March  3.  1903  (32  Stat  L.  p. 
996,  c.  992),  provides:  ^'And  provided  further, 
that  nothing  herein'  contained  shall  prevent  the 
survey  'and  platting,  at  their  own  expense,  of 
town  sites  by  private  parties  where  stations 
are  located  along  the  lines  of  railroads,  nor  the 
unrestricted  alienation  of  lands  for  such  pur- 
poses, when  recommended  by  the  Commission  to 
the  Five  Civilized  Tribes  and  approved  by  the 
Secretary  of  the  Interior."  Under  this  law, 
the  allottee  made  application  to  the  Secretary 
of  the  Interior  and  caused  the  restrictions  upon 
alienation  of  said  land  to  be  removed.  At  the 
date  of  the  removal  of  said  restrictions,  sec- 
tion 19  of  the  act  of  Congress  of  April  26,  1906 
(34  Sut  144,  e.  1876),  was  in  force,  which 
section  provides:  "That  all  lands  upon  which 
restrictions  are  removed  shall  be  subject  to  tax- 
ation, and  the  other  lands  shall  be  exempt  from 
taxation  as  long  as  the  title  remains  in  the  al- 
lottee." The  land  was  platted  into  lots  and 
blocks,  and  plaintiffs  thereafter  purchased  said 
lots.  Defendants  placed  same  on  the  tax  rolls, 
and  assessed  said  property  for  taxation  against 
piaintifTs.  Plaintiffs  filed  their  petition  with 
the  county  commissioners,  demanding  that  said 
lots  be  stricken  from  the  tax  rolls.  Said  peti- 
tion was  denied.  Upon  appeal  to  the  district 
court,  judgment  was  rendered  for  plaintiffs,  re- 
straining the  collection  of  taxes  on  said  prop- 
erty. Held  error,  for  the  reason  said  property 
was  not  exempt  from  taxation  after  title  passed 
from  the  allottee  to  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  45;  Dec.  Dig.  f  181.*] 

2.  Taxation  ({  181*)  —  Exemption  —  Allot- 

KENTS. 

Plaintiffs  obtained  title  to  the  property  in- 
volved through  and  by  virtue  of  the  provisions 
of  the  act  of  Congress  of  March  3,  1903,  supra. 
They  now  seek  to  have  exempted  from  taxation 
said  property.  Held,  that  except  by  virtue  of 
the  provision  of  the  act  of  Congress  of  March 

3.  1903,  supra,  plaintiffs  could  not  have  se- 
cured title  to  said  property ;  that  said  act  no- 
where attempts  to  exempt  said  property  from 
taxation;  that  the  use  to  which  said  property 
has  been  appropriated  is  inconsistent  with  con- 
tinuing the  exemption  from  taxatiou.  There- 
fore said  property  is  subject  to  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  45;  Dec.  Dig.  {  181.*] 

Error  from  District  (3ourt,  Okmulgee 
County;  Wade  S.  Stanfield,  Judge. 

Action  by  Cornelia  Sweet  and  otbera 
against  Elmer  E.  Schock,  Treasurer  of  Ok- 
mulgee County,  and  the  board  of  County 
Commissioners  of  Okmulgee  County.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror. Heversed,  with  directions  to  render 
JudgiAent  for  defendants. 

Orlando  Swain  and  J.  W.  Childers,  both 
of  Okmulgee,  for  plalntUTs  in  error.  Mer- 
wlne,  Newbouse  &  Albeitson,  of  Okmulgee, 
for  defendants  In  error. 


RIDDLE,  3.  Defendants  In  error  will  be 
denominated  the  plaintiffs,  and  the  plaintiffs 
In  error  the  defendants.  Plaintiffs  are  own- 
ers of  certain  lots  In  what  Is  known  as  the 
Capital  Heights  addition,  Nos.  1  and  2,  In 
the  city  of  Okmulgee,  being  the  same  lots  re- 
ferred to  In  the  agreed  statement  These 
lots  were  part  of  the  homestead  allotment 
of  Sarah  Smith,  a  Creek  freed  woman.  The 
lots  were  assessed  and  placed  on  the  tax 
rolls  by  the  authorities  of  Okmulgee  county 
for  the  year  1912.  Plaintiffs  filed  their  peti- 
tion with  the  board  of  county  commissioners 
hi  November,  1912,  praying  that  said  prop- 
erty be  stricken  from  the  tax  list  Upon  bear- 
ing said  petition,  the  prayer  was  denied,  and 
plaintiffs  appealed  to  the  district  court  In 
the  district  court  the  cause  was  heard  upon 
an  agreed  statement  of  facts.  That  part  of 
said  agreed  statement  material  here  la  as 
follows: 

"(1)  That  on  the  23d  day  of  April,  1904,  the 
Creek  Nation  of  Indians,  by  P.  Porter,  its  prin- 
cipal chief,  by  deed  of  conveyance  or  patent,  con- 
veyed unto  one  Sarah  Smith,  a  freedman  citizen 
of  said  nation,  who  bad  been  placed  on  the  final 
rolls  of  the  citizens  and  freedmen  of  said  nation, 
the  following  described  real  estate,  situated  in 
the  city  of  Okmulgee,  Okmulgee  county,  state 
of  Oklahoma,  to  wit:  Lot  three  (3)  of  section 
seven  (T).  township  thirteen  (13)  north,  range 
thirteen  (13)  east  containing  41.82  acres,  more 
or  less.    •    ♦    • 

"(2)  That  said  real  estate  was  conveyed  to 
the  said  Sarah  Smith  as  and  for  her  homestead, 
and  was  so  designated  in  said  conveyance,  and 
said  conveyance,  at  the  time  of  its  execution 
and  delivery,  contained  the  express  provision 
that  said  real  estate  described  in  said  deed 
should  be  nontaxable  for  21  years  from  the 
date  of  said  deed. 

"(3)  That  thereafter,  on  the  28th  day  of  Feb- 
ruary, 1907,  the  reatricUons  on  the  alienation 
of  said  real  estate  having  been  removed  by  the 
Secretary  of  the  Interior,  upon  the  application 
and  petition  of  Sarah  Smith  (as  allegeid  in  the 
defendant's  answer,  and  set  forth  in  the  second 
cause  of  defense,  contained  in  the  amended  an- 
swer of  the  defendant),  the  said  Sarah  Smith, 
b^  deed  of  general  warranty,  conveyed  fee- 
simple  title  to  one  Nathan  Boyd  of  the  following 
of  the  above-described  real  estate:  •  •  • 
And  that  said  deed  was  filed  for  record  with 
the  register  of  deeds  of  Okmulgee  county,  OkL, 
and  was  by  him  duly  recorded  in  the  proper 
records  of  his  office.  It  is  further  agreed  that, 
at  the  time  of  said  conveyance  to  the  said  Na- 
than D.  Boyd  of  the  lands  above  described, 
there  were  no  improvements  thereon,  and  that 
said  deed  contained  no  stipulation,  reservation, 
or  agreement  that  said  land  should  be  exempt 
from   taxation. 

"(4)  That  on  the  1st  day  of  May,  1907,  the 
said  Nathan  Boyd,  being  the  owner  of  said 
real  estate  last  described,  caused  said  lands  to 
be  surveyed,  platted,  and  laid  out  into  lota, 
blocks,  streets,  and  alleys,  all  according  to  law, 
and  filed  said  plat  for  record,  designating  the 
same  as  the  Capital  Heights  addition  to  the  city 
of  Okmulgee,  Okl.,  which  said  plat  was  duly 
accepted  by  the  proper  authorities  for  said  city 
of  Okmulgee,  Okl.,  and  said  addition  is  now 
a  part  of  and  within  the  incorporated  bounda- 
ries of  said  city  of  Okmulgee,  Okl.,  and  the 
same  lies  entirely  within  the  lands  so  conveyed 
by  the  Creek  Nation  to  the  said  Sarah  Smith, 
as  and  for  her  homestead. 

"(5)  That  the  said  Sarah  Smith,  after  July 
26,    1908,   having   conveyed   a   portion   of  her 
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bomestead  to  the  said  Kathan  Boyd,  as  above 
set  out,  caused  the  remaining  portions  of  said 
real  estate  iu  ber  said  homestead,  as  aforesaid, 
to  be  surveyed,  platted,  and  laid  out  into  lots, 
blocks,  streets,  and  alleys,  all  according  to  law, 
and  the  same  was  duly  filed  for  record  with 
the  register  of  deeds  of  Okmulgee  county,  Okl., 
and  said  addition  was  designated  as  Capital 
Heights  addition  to  the  city  of  Okmulgee,  Okl., 
and  said  Capital  Heights  second  addition  to 
said  city  of  Okmulgee,  OU.,  is  now  a  part  of 
said  city,  and  lies  entirely  within  the  incorpo- 
rated limits  of  said  city. 

"(6)  That  each  of  the  lots  in  each  of  said  ad- 
ditions, numbered,  designated,  and  tabulated  be- 
low in  this  paragraph  set  out,  have  been  placed 
by  the  assessor  for  said  Okmulgee  county,  Okl., 
upon  the  tax  duplicate  of  said  Okmulgee  county, 
Okl„  and  upon  the  tax  duplicates  of  said  city 
of  Okmulgee,  Okl.,  for  taxation  for  the  year 
1012, 'for  the  valuations  hereafter  set  forth,  and 
a  tax  levied  on  each  of  said  lots,  as  Is  set 
forth  below,  with  the  names  of  the  owners,  the 
valuation  (or  taxation,  the  amount  of  the  taxes 
charged  for  the  year  1912,  in  Capital  Heights 
addiUon  No.  2  to  said  city.    •    •    •  " 

Tbe  court,  on  tbe  2d  day  of  February,  1914, 
rendered  Judgment  reversing  the  order  of 
the  oonnty  coinmlssioaers  and  directing  that 
the  property  be  stricken  from  the  tax  rolls, 
and  enjoined  defendant  Schock,  treasurer 
of  said  county,  his  successors  in  office,  from 
taking  any  steps  toward  the- collection  of  any 
taxes,  and  from  selling  any  of  said  property 
described  in  said  proceeding.  From  this 
Judgment,  defendants  prosecute  this  appeal 
by  filing  their  petition  in  error  with  original 
case^made  attached. 

Tbe  assignments  of  error  necessary  to  be 
considered  are:  (1)  Tbe  court  erred  in  not 
rendering  Judgment  for  plaintiffs  in  error 
upon  the  agreed  statement  of  facts  submit- 
ted to  the  court  as  the  evidence  In  the  case. 
(2)  The  Judgment  and  decree  is  not  sustained 
by  the  evidence  and  is  contrary  to  the  evi- 
dence. (3)  Said  Judgment  and  decree  is  con- 
trary to  law. 

[1]  This  record  presents  but  one  question 
for  our  determination,  which  Is:  Were  the 
lots  belonging  to  plaintiffs,  which  were  orig- 
inally parts  of  the  homestead  allotment  of 
Sarah  Smith,  a  Creek  f reedman,  exempt  from 
taxation  in  the  hands  of  plaintiffs?  This 
question  involves  the  consideration  of  sec- 
tion 16  of  the  Supplemental  Creek  Agreement 
(S2  Stat.  L.  503),  commonly  known  as  the 
Allotment  Act,  under  which  said  lands  were 
allotted  to  Sarah  Smith,  together  with  tbe 
provision  of  the  Indian  Appropriation  Act, 
herein  referred  to,  and  the  act  of  April  26, 
1906.  Section  16  of  the  Creek  Supplemental 
Agreement  reads: 

"Lands  allotted  to  citizens  shall  not  in  any 
manner  whatever  or  at  any  time  be  incumbered, 
taken,  or  sold  to  secure  or  satisfy  any  debt  or 
obligation  nor  be  alienated  by  the  allottee  or 
bis  heirs  before  the  expiration  of  five  years  from 
the  date  of  the  approval  of  this  supplemental 
agreement,  except  with  the  approval  of  the  Sec- 
retary of  the  Interior.  Each  citizen  shall  se- 
lect from  bis  allotment  forty  acres  of  land,  or 
a  quarter  of  a'  quarter  section,  as  a  homestead, 
which  shall  be  and  remain  nontaxable,  inalien- 
able, and  free  from  any  incumbrance  whatever 
for  twenty-one  years  from  the  date  of  the  deed 
therefor,  and  a  separate  deed  shall  b«  issued 


to  each  allottee  for  his  homestead,  in  which  this 

condition  shall  appear." 

It  is  the  contention  of  plaintiffs  that,  tin- 
der this  provision  of  the  treaty,  tbe  exemp- 
tion- attaches  to  and  runs  with  the  lands  in 
the  hands  of  plaintiffs,  who  purchased  from 
the  original  allottee.  On  the  other  hand, 
defendants  contend  that  said  exemption  was 
Intended  only  for  the  benefit  of  and  as  a 
personal  protection  to  tbe  allottees,  and  did 
not  attach  to  and  become  appurtenant  to  the 
land;  hence  did  not  pass  to  plaintiffs.  De- 
fendants claim  the  authority  and  right  to 
tax  said  property  under  section  19  of  act  of 
Congress  of  April  26,  1906,  which  in  part 
provides: 

"That  all  lands  npon  which  restrictions  are 
removed  shall  be  subject  to  taxation,  and  the 
other  lands  shall  be  exempt  from  taxation  as 
long  as  the  title  remains  In  the  original  al- 
lottee." 

It  is  well  to  keep  in  mind  the  manner  in 
which  the  restrictions  upon  alienation  of 
this  land  were  removed,  and  the  authority  of 
said  Sarah  Smith  to  place  this  land  upon  the 
market,  and  the  source  of  plaintiffs'  title. 
The  Indian  Appropriation  Bill  of  March  3. 
1903  (32  Stat  L.  p.  996,  c.  902)  contains  the 
following  provision: 

"And  provided  farther,  that  nothing  herein 
contained  shall  prevent  the  surve/  and  platting, 
at  their  own  expense,  of  town  sites  by  private 

ftarties  where  stations  are  located  along  the 
Ines  of  railroads,  nor  the  unrestricted  uiena- 
tion  of  lands  for  such  purposes,  when  recom- 
mended by  tbe  Commission  to  the  Five  Civil- 
ized Tribes  and  approved  by  the  Secretary  of 
the  Interior." 

Sarah  Smith  made  application  to  the  Secre- 
tary of  the  Interior  under  this  provision  of 
tbe  law,  and  she  was  specifically  authorized 
to  convey  the  land  for  town-site  purposes,  as 
was  done  in  this  case.  It  is  well  to  remem- 
ber that  the  state  of  Oklahoma,  as  a  sover- 
eign, has  plenary  power  to  subject  all  prop- 
erty within  her  domain  to  taxation,  except 
such  property  as  may  have  been  exempted 
by  tbe  Enabling  Act,  or  unless  restrained  by 
the  federal  Constitution.  If  this  property  is 
not  subject  to  the  taxing  power  of  the  state, 
it  must  be  by  reason  of  some  specific  provi- 
sion exempting  It  from  taxation  by  a  federal 
law  or  treaty  with  the  Indian  tribes,  tvhicV^ 
provision  the  state  has  agreed  to  keep  invio- 
late, or  else  is  exempt  by  some  provision  in 
the  Constitution.  Section  1  of  the  Enabling 
Act  provides: 

"Provided,  that  nothing  contained  in  the  said 
Constitution  shall  be  construed  to  limit  or  im- 
pair the  rights  of  persons  or  property  pertain- 
ing to  the  Indians  of  said  territories  (so  long 
as  such  rights  shall  remain  unextinguished)  or 
to  limit  or  affect  the  authority  of  the  govern- 
ment of  the  United  States  to  make  any  law  or 
regulation,  respecting  such  Indians,  their  lands, 
property,  or  other  rights  hy  treaties,  agreement, 
law,  or  otherwise,  which  it  would  have  been 
competent  to  make  if  this  act  had  never  been 
passed." 

Section  22  of  said  act  provides: 
"That  the  constitutional  convention  provided 
for  herein  shall,  by  ordinance  irrevocable,  a» 
cept  the  terms  and  conditiona  of  this  acb" 
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Article  10,  i  6,  of  the  Constitution,  after 
naming  certain  property  exempt  from  taxa- 
tion, provides: 

"And  such  property  as  may  be  exempt  by 
reason  of  treaty  stipulations,  existing  between 
ttie  Indians  and  the  United  states  government, 
or  by  federal  laws,  during  tbe  force  and  effect 
of  such  treaties  or  federal  laws." 

The  Enabling  Act  requires  tbe  state, 
through  its  constitutional  convention,  to  adopt 
tbe  Constitution  of  tbe  United  States,  which 
was  done  by  article  25,  {  44,  of  said  docu- 
ment; and  it  also  provided  that  tbe  people, 
through  said  convention,  should  irrevocably 
adopt  the  Enabling  Act,  which  was  done  by 
article  25,  {  45,  Const 

Plaintiffs  rely,  principally,  to  sustain  tbelr 
contention  upon  the  cases  of  Cboate  v.  Trapp, 
224  U.  S.  665,  32  Sup.  Ct.  565,  56  L.  Ed.  941, 
English  V.  Richardson,  224  U.  B.  680,  82  Sup. 
Ct  571,  56  L.  Ed.  949,  and  State  v.  Wilson,  7 
Crancb,  164,  3  L.  Ed.  303.  The  case  of  Eng- 
lish V.  Richardson,  supra,  involves  the  exemp- 
tion under  the  Creek  treaty.  The  court,  in 
substance,  in  Cboate  v.  Trapp,  supra,  an- 
nounced that  the  exemption  from  taxation 
provided  for  In  tbe  Chickasaw  and  Choctaw 
agreement  was  a  property  right,  which  Con- 
gress could  not  abrogate.  The  court  in  tbe 
opinion,  said: 

"The  right  to  remove  the  restriction  was  in 
pursuance  of  ttie  power  under  wbicli  Congress 
could  legislate  as  to  the  status  of  the  ward  and 
lengthen  or  shorten  the  period  of  disability. 
But  the  provision  that  the  laud  should  be  non- 
taxable was  a  property  right,  which  Conness 
undoubtedly  had  tbe  power  to  grant  That 
right  fully  vested  in  the  Indians  and  was  bind- 
ing upon  Oklahoma." 

In  considering  tbe  purpose  and  effect  of  tbe 
agreements  between  the  government  and 
these  different  tribes  of  Indians,  and  their 
effect  upon  the  state,  we  must  not  lose  sight  of 
tbe  fact  that  tbe  state  Is  bound  only  by  such 
agreements  wherein  It  speciflcally  consented 
to  be  bound ;  and,  except  where  it  expressly 
agreed  to  exempt  Indian  property  from  taxa- 
tion, the  right  to  tax  remains  unimpaired, 
^he  Supreme  Court  in  Cboate  v.  Trapp,  su- 
pra, held  that  the  exemption  from  taxation 
for  a  certain  period  constituted  a  property 
\rlght,  which  tbe  federal  government  could 
not  withdraw  or  abrogate ;  and  It  necessarily 
follows  that  tbe  state  was  bound  by  such  ex- 
emption by  virtue  of  accepting  the  Enabling 
Act,  and  by  virtue  of  tbe  provision  contained 
in  section  6,  art  10,  of  the  Constitution, 
wherein  It  spedflcally  agreed  to  exempt  such 
property  as  may  be  exempt  by  reason  of  trea- 
ty stipulations  existing  between  the  Indians 
and  tbe  United  States  government,  or  by 
federal  laws  while  such  provisions  are  in 
force  and  effect  We  find  in  the  agreement 
involved  in  the  case  of  Cboate  v.  Trapp,  su- 
pra, a  provision  exempting  from  taxation 
lands  granted  by  tbe  federal  government, 
which  exemption  tbe  federal  Supreme  Court 
holds  was  a  property  right,  and  a  right  that 
Congress  could  not  destroy.  Certainly,  under 
this  oonstructlon  of  tbe  federal  law,  this  pro- 


vision was  In  force  and  effect,  and  tbe  state, 
by  Its  Constitution,  expressly  agreed  to  ex- 
empt such  property  from  taxation,  so  long  as 
that  provision  remained  In  force  and  effect 

So  it  will  be  seen  that  the  decision  In 
Cboate  v.  Trapp,  supra,  could  not  have  rea- 
sonably been  otherwise.  But  here  we  bare 
an  entirely  different  question ;  we  are  deal- 
ing with  a  different  class  of  citizens,  and  one 
that  is  entitled  to  no  protection,  save  and 
except  that  protection  which  every  other  citi- 
zen of  the  United  States  la  entitled  to  re- 
ceive. Tbe  provision  as  applied  to  these 
citizens  must  be  strictly  construed  against 
granting  the  tax  exemption;  and,  if  we  fall 
to  find  It  granted  In  spedflc  terms  and  ex- 
pressed In  language  about  which  there  can 
be  no  doubt,  the  exemption  does  not  exist 
In  other  words,  an  exempti<m  from  taxation 
Is  never  presumed ;  bat  In  all  cases  of  donbt 
as  to  the  legislative  Intent,  except  where  the 
rights  of  Indians  are  involved,  the  presump- 
tion is  in  favor  of  the  taxing  power.  Allen 
V.  Trlnuner,  144  Pac.  795  (recently  decided,  but 
not  yet  officially  reported);  Wells  v.  Savan- 
nah, 181  U.  S.  531,  21  Sup.  Ct  697,  45  U 
Ed.  986;  Tucker  v.  Ferguson,  22  Wall.  82T, 
22  L.  Bd.  805 ;  Delaware  Railroad  Tax  Case, 
18  Wall.  206,  21  L.  Ed.  888 ;  Hoge  v.  Railway 
Co.,  99  U.  S.  348,  25  L.  Ed.  303 ;  Vicksburg 
R.  B.  Co.  v.  Dennis,  116  U.  S.  665,  6  Sup. 
Ct  625,  29  L.  Ed.  770;  Pickard  ▼.  East 
Tennessee  R.  Co.,  130  U.  S.  637,  9  Sup.  Ct 
640,  32  L.  Ed.  1051 ;  Wilmington,  etc,  R.  R. 
Co.  V.  Alsbrook,  146  U.  S.  279, 13  Sup.  Ct  72, 
36  L.  Ed.  972. 

On  tbe  other  hand,  from  the  foundation  of 
our  government  acta  of.  Congress  and  agree- 
ments between  the  various  Indian  tribes  have 
always  been  construed  liberally  in  favor  of 
the  Indians.  Tills  rule  applies  to  laws  le- 
latlng  to  taxes.  It  was  said  In  tbe  case  of 
Tiger  V.  Western  Inv.  Co.,  221  U.  8.  286,  31 
Sup.  Ct  678,  55  L.  Ed.  738: 

"We  must  remember,  in  considering  this  sub- 
ject, that  the  Congress  of  the  United  States 
has  undertaken  from  the  earliest  history  of  the 
government  to  deal  with  the  Indians  as  depend- 
ent people  and  to  legislate  concerning  their 
property  with  a  view  to  their  protection  tm 
such.  Cherokee  Nation  v.  Georgia,  5  Peters,  1, 
17  [8  L.  Kd.  25] ;  Elk  v.  Wilkins.  112  U.  S. 
94,  99  [6  Sup.  Ct  41,  28  L.  Ed.  643] ;  Stephens 
V.  Cherokee  Nation,  174  U.  S.  445.  484  [19 
Sup.  Ct  722,  43  L.  Ed.  1041)." 

The  general  rule,  as  stated  in  87  Cyc.  897, 
la  as  follows: 

"Exemption  from  taxation  granted  by  tiie 
Legislature  to  an  individual  or  a  corporation 
is  not  a  franchise,  nor  is  it  an  estate  or  inter- 
est inherent  in  or  running  with  the  particular 
property  exempted;  but  it  la  a  mere  privilen 
personal  to  tbe  grantee;  and,  unless  there  la 
express  statutory  authority  therefor,  the  ex- 
emption will  not  pass  to  a  successor  of  the. 
corporation  or  to  a  person  taking  the  property 
by  sale,  assignment  or  by  other  transfer.  So, 
in  construing  grants  of  exemption,  they  will  be 
construed  as  personal  and  limited  to  the  gran- 
tee, unless  a  contrary  intention  clearly  ap- 
pears." 

Cases  sustaining  this  text  are  cited  from 
many  at  the  states,  and  also  from  the  Unit- 
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ed  States  Supreme  Court,  as  follows: 
Rochester  R.  Co.  v.  Rochester,  205  U.  S.  236, 
27  Sup.  Ct.  469,  61  L.  Ed.  T84;  Home  Ins. 
Co.  y.  Tennessee,  161  U.  S.  200,  16  Sup.  Ct 
476,  40  L.  Ed.  670;  Phoenix  F.  &  M.  Ins. 
Co.  ▼.  Tennessee,  161  U.  S.  174,  16  Sup.  Ct 
471,  40  L.  Ed.  660;  Mercantile  Bank  v.  Ten- 
nessee, 161  n.  S.  161,  16  Sup.  Ct  461, 
40  li.  Ed.  666;  Plckard  t.  East  Tennessee 
R.  Co.,  130  U.  8.  637,  »  Sup.  Ct  640,  32 
li.  Ed.  1061;  Chicago,  etc.,  R.  Co.  v.  Mis- 
souri, 122  U.  S.  661,  .7  Sup.  Ct  1300,  30 
L.  Ed.  1135;  Chcfsapealce,  etc.,  R.  Co.  t. 
MiUer,  114  IT.  S.  176,  6  Sup.  Ct  813,  29 
li.  Ed.  121;  Memphia,  etc.,  R.  Co.  ▼.  Berry, 
112  n.  S.  609,  6  Sup.  Ct  299,  28  L.  Ed.  837; 
liOulsTille,  etc.,  R.  Go.  ▼.  Palmes,  109  U.  S. 
244,  3  Sup.  Ct  193,  27  U  Ed.  922;  Morgan 
▼.  Louisiana,  96  C.  S.  217,  23  L.  Ed.  860; 
Armstrong  v.  Athens  County,  16  Pet  281, 
10  L.  Ed.  966. 

There  Is  no  doubt  that  the  primary  pur- 
pose of  the  provision  of  the  treaty  exempt- 
ing the  homesteads  of  the  members  of  the 
Creek  Tribe  of  Indians  from  taxation  for  21 
years  was  for  the  sole  benefit  and  protection 
of  those  Indians.  Out  of  the  160  acres  of 
land  conveyed  to  each  member  of  said  tribe, 
it  was  thought  wise  by  the  government  that 
each  allottee  should  retain  at  least  40  acres 
as  a  homestead  for  a  period  of  at  least  21 
years,  or  during  such  part  of  said  period 
as  such  allottee  might  live;  and  the  govern- 
ment in  carrying  out  this  policy,  undertook 
to  throw  such  restrictions  and  safeguards 
around  each  allottee  as  would  protect  him 
In  the  possession  and  title  of  his  homestead 
for  that  period  of  time.  Thus,  In  addition  to 
prohibiting  the  alienation  of  the  homestead 
for  a  period  of  21  years,  exemption  from  tax- 
ation was  likewise  granted  for  the  same  pe- 
riod and  for  the  same  purpose.  This  is  made 
clear  by  Mr.  Justice  Brewer  in  the  case  of 
Goudy  V.  Meatb,  203  U.  S.  146,  27  Sup.  Ct 
48,  61  li.  Ed.  130,  where  it  was  said: 

"That  Congress  ma^f  grant  the  power  of  vol- 
untary sale,  while  withholding  the  land  from 
taxation  or  forced  alienatioii,  may  be  conced- 
ed. *  *  *  Bat  while  Congress  may  make 
such  provision,  its  intent  to  do  so  should  be 
clearly  manifested,  for  the  purpose  of  the  re- 
striction upon  voluntary  alienation  is  protec- 
tion of  the  Indian  from  the  cunning  and 
rapacity  of  his  white  neighbors,  and  it  would 
seem  strange  to  withdraw  this  protection  and 
permit  the  Indian  to  dispose  of  his  lands  as 
he  pleases,  while  at  the  same  time  releasing 
it  from  taxation." 

Congress  recognized  the  fact  that  the  pow- 
er In  the  state  to  tax  necessarily  carried 
with  it  the  power  to  destroy,  and  to  enforce 
a  payment  of  such  tax  by  sale  of  the  prop- 
erty, should  It  become  necessary;  and  no 
doubt  this  was  one  reason  for  granting  the 
tax  exemption.  This  reason  is  not  tn  con- 
flict with  the  holding  of  the  Supreme  Court 
in  the  case  of  Choate  v.  Trapp,  supra.  The 
tact  that  Congress  has  placed  this  addition- 
al safeguard  around  the  members  of  the 
Greek  Tribe  of  Indians  Is  not  inconsistent 


with  holding  that  this  exemption  constituted 
a  property  right  in  the  Indian.  On  the  oth- 
er hPi<;  Congress  could  have  had  no  pur- 
pose in  protecting  this  property  from  taxa- 
tion in  the  hands  of  speculators  or  other 
noncltizens  of  the  tribes.  It  would  have 
been  an  unjust  unnatural,  and  unwarranted 
discrimination,  which  the  federal  govern- 
ment has  always  studiously  refrained  from 
making.  Congress  required  the  state  to  pro- 
vide that  the  property  of  nonresidents  should 
not  be  taxed  at  a  higher  rate  than  the  prop- 
erty of  residents  of  the  state,  and  certainly 
Congress  did  not  intend  that  the  state  should 
exempt  the  property  of  part  of  its  citizens 
from  taxation,  when  property  of  the  same 
class  of  citizens  similarly  situated  is  taxed. 
In  the  case  of  Commissioners  of  Miami  Coun- 
ty V.  Brackenridge,  12  Kan.  114,  Mr.  Ju8tic« 
Brewer  stated: 

'"The  object  of  the  treaty,'  say  the  United 
States  Supreme  Court  'was  to  hedge  the  lands 
around  with  guards  -  and  restrictions  so  as  to 
preserve  them  for  the  permanent  homes  of 
the  Indians.  In  order  to  accomplish  this  oi>- 
ject,  they  must  be  relieved  from  every  species 
of  levy,  sale,  and  forfeiture,  from  a  levy  and 
sale  for  taxes,  as  well  as  the  ordinary  judicial 
levy  and  sale.'  •  •  •  That  purpose  was  ef- 
fectually accomplished  by  the  two  provisions 
which  stand  side  by  side,  one  restrictmg  leases 
and  alienations,  and  the  other  exempting  from 
seizure  and  sale.  Neither  should  be  carried 
further  than  is  necessary  to  accomplish  the 
purpose  of  the  parties.  When  they  stipulated 
that  patents  for  the  land  might  issue,  'subject 
to  such  restrictions  respecting  leases  and  alien- 
ations as  the  President  or  Congress  of  the  Unit- 
ed States  may  provide,'  they  contemplated  re- 
strictions simply  on  the  Indian  owners,  and 
not  on  subsequect  white  purchasers.  It  was 
not  thought  that,  after  the  title  had  passed 
from  the  Indians  to  the  whites,  there  should 
be  any  restriction  or  limit  to  the  latter's  power 
of  sale  or  lease.  And,  if  the  restriction  was 
not  to  be  carried  beyond  the  period  of  Indian 
ownership,  why  'should  the  exemption  be?* 
The  two  proviaions  are  parallel;  they  stand 
side  by  side,  and  are  each  general  in  their 
terms.  They  should  be  construed  similarly, 
and  with  reference  to  the  obvious  intent  of  con- 
tracting parties." 

Under  the  Constitution,  the  state  would 
be  unauthorized  to  exempt  this  land  from 
taxation,  should  It  undertake  to  do  so.  Sec- 
tion 6  of  article  10  of  the  Constitution  pro- 
vides: " 

"The  power  of  taxation  shall  never  be  sur- 
rendered, suspended,  or  contracted  away.  Tax- 
es shall  be  uniform  upon  the  same  class  of 
subjects." 

The  Constitution  of  Minnesota  contains  a 
similar  provision,  and  it  is  said  by  the  Su- 
preme Court  of  the  United  States,  in  the  case 
of  Great  Northern  R.  Co.  v.  Minnesota,  216 
U.  S.  206,  30  Sup.  Ct  344,  54  L.  Ed.  446: 

"Now,  when  that  purchase  was  made,  the 
Territory  had  become  a  state,  with  a  constitu- 
tion expressly  requiring  the  equal  and  uni- 
form taxation  of  all  real  and  personal  property 
in  the  state  upon  a  cash  basis,  and  authorized 
the  exemption  from  taxation  of  certain  speci- 
fied kinds  of  property,  devoted  to  public  and 
charitable  uses;  but  as  we  have  seen,  rail- 
road property  was  not  included  among  tlve  prop- 
erties that  could  be  so  exempted.  It  is  there- 
foie  to  be  taken  that  the  Conatitution  of  the 
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•tate,  after  it  went  into  operation  in  1858,  re- 
quired all  railroads  to  be  taxed  by  an  eqnal 
and  uniform  rule  and  on  a  casb  basis.  The 
•tate,  baving,  by  its  parcbase,  become  rein- 
Tested  in  1860  witb  all  the  risbts,  franchises, 
and  privileges  granted  to  the  Minnesota  &  Pa- 
cific Railroad  in  1857,  could,  speaking  general- 
ly, have  disposed  of  such  interests  at  will,  but 
clearly  it  could  not  have  disposed  of  the  in- 
terests, acquired  by  its  purchase,  in  any  man- 
ner that  was  inconsistent  with,  or  which  would 
have  rendered  nugatory,  the  requirements  or 
injunctions  of  the  state  Constitution.  •  •  « 
The  Legislature  of  the  state  could  not,  after 
the  state  Constitution  went  into  operation,  have 
reinvested  the  old  railroad  company  with  such 
property,  rights,  immunities,  or  franchises,  or 
nave  transferred  them  to  a  new  corporation  or 
to  8  consolidated  railroad  corporation  created 
b^  the  union  of  prior  corporations,  accompa- 
nied by  an  exemption  from  taxation  that  was 
inconsistent  with  the  Constitution.  *  •  • 
It  was  not  competent  for  the  Legislature,  after 
the  state  Constitution  went  into  operation,  to 
a^ee,  for  the  state,  that  the  payment  of  any 
given  per  cent  of  the  gross  earnings  of  the 
railroad  corporation  should  be  in  lien  of  au 
other  taxation." 

See  Trask  v.  Maguire,  18  WalL  409,  21  L. 
Ed.  838 :  Morgan  r.  Louisiana,  93  U.  S.  217, 
23  L.  Ed.  860;  Louisiana  &  N.  R.  R.  Co.'t. 
Palmes,  109  U.  S.  244,  3  Sup.  Ct  193,  27  U 
Ed.  922;  Railroad  Co.  t.  Georgia,  98  U.  S. 
369,  25  L.  Ed.  185;  Keokuk  &  Western.  R. 
Co.  T.  Missouri,  152  U.  S.  301,  14  Sup.  Ct. 
592,  38  L.  Ed.  450. 

Thus  it  will  be  seen  there  is  no  provision 
in  the  federal  laws  or  any  agreement  made 
witlt  the  Indian  tribes  requiring  the  state 
to  exempt  this  property  from  taxation  in  its 
present  condition.  Neither  has  the  state 
anywhere  agreed  to  exempt  it  from  taxation. 
On  the  other  hand,  the  Constitution  requires 
that  this  property  be  taxed  uniformly  with 
all  other  property  of  its  citizens  subject  to 
taxation.  The  purpose  for  which  the  exemp- 
tion was  made  has  ceased  to  exist,  and  the 
exemption  Itself  must  falL  In  construing  all 
laws,  it  is  the  cardinal  role  to  ascertain 
the  Intent  of  the  lawmakers.  There  is  noth- 
ing in  this  proTlslon  of  the  agreement,  or  in 
any  prior  or  subsequent  act  of  Congress 
dealing  with  these  Indian  tribes,  that  erl- 
dencea  a  purpose  in  Congress  to  grant  an  ex- 
emption from  taxation  of  the  property  in 
questiott-  in  the  hands  of  third  parties,  who 
are  not  members  of  said  Indian  tribes.  On 
the  contrary,  the  provision  of  the  act  of 
April  26,  1906,  expressly  provides  that  the 
homesteads  shall  be  nontaxable  so  long  as  the 
title  remains  in  the  allottee,  which  is  equiv- 
alent to  saying  that,  when  the  title  passes 
out  of  such  allottee,  the  land  shall  be  subject 
to  taxation.  Conclusive  evidence  that  it  was 
not  the  intention  of  Congress  to  exempt  this 
class  of  property  from  taxation  when  title 
and  possession  had  passed  from  the  allottee 
Is  fonhd  in  section  30,  subd.  24,  of  act  of 
Congress  of  June  28,  1898  (30  Stat.  517,  c 
617),  commonly  known  as  the  Curtis  Bill, 
which  section  provides: 

"No  tax  shall  be  assessed  by  any  town  gov- 
ernment against  any  town  lot  unsold  by  the 
commission,  and  no  tax  levied  against  a  lot 


sold  a*  herdn  prodded  shall  constitnte  a  lien 
on  same  till  the  purchase  price  thereof  baa 
been  fully  i>aid"  to  the  nation. 

The  case  of  State  v.  Wilson,  7  Cranch,  164, 
3  L.  Ed.  303,  is  reUed  upon  as  authority  tor 
sustaining  the  contention  of  plaintiffs.  We 
are  of  the  opinion,  however,  that  this  case 
has  no  application  to  the  facts  in  the  instant 
case.  In  that  case  the  state  was  a  party  to 
the  agreement  and  granted  the  exemption, 
and,  as  was  held,  for  a  valuable  consideratton, 
and  in  every  respect  constituted  a  valid  con- 
tract which  could  not  be  abrogated  on  the 
part  of  the  state,  in  that  it  was  protected 
by  the  federal  Constitution.  Unlike  the  case 
at  bar,  the  state  of  Oklahoma  was  a  party 
to  the  agreement  between  the  Creek  Nation 
and  the  United  States  only  to  the  extent  that 
it  agreed  to  exempt  from  taxation  such  prop- 
erty that  was  exempt  by  the  federal  laws,  so 
long  as  snch  exemption  remained  in  force; 
but  when  sudi  exemption  ceased  to  exist, 
for  any  reason,  the  state  was  under  no  fur- 
ther obligation  to  exempt  this  property  from 
taxation. 

[2]  There  is  another  reason  why  we  are  at 
the  opinion  that  the  contention  of  plaintiffs 
cannot  be  sustained,  and  that  is:  That  the 
source  of  their  title  is  in  the  appropriation 
bill  of  March  8,  1903,  supra,  permitting  the 
allottee,  Sarah  Smith,  to  convert  a  part  of 
her  allotment  into  town-site  property,  with 
the  approval  of  the  Secretary  of  the  Interior. 
It  was  upon  her  application  that  the  restric- 
tions upon  her  alienation  of  said  land  were 
removed.  At  the  time  this  application  was 
made,  the  act  of  Congress  of  April  26,  1906, 
was  in  full  force  and  effect  Except  under 
the  act  of  Congress  of  March  8,  1903,  supra, 
the  allottee  could  not  have  alienated  the 
lands  In  question;  neither  could  plaintiffs 
have  obtained  any  title  to  the  land.  Hence 
It  may  well  be  said  that  it  is  by  virtue  of 
and  through  this  act  of  Congress  that  plain- 
tiffs obtained  their  title.  There  is  no  exemi>- 
tion  from  taxation  contained  in  this  law; 
neither  is  any  contained  In  the  conveyances 
made  to  plaintiffs.  The  law  is  well  settled 
that,  where  land  is  granted  by  a  particular 
act,  a  tax  exemption  asserted  under  a  prior 
act  will  not  be  upheld.  Armstrong  v.  Treas- 
urer of  Athens  County,  16  Pet  281,  10  L.  Ed. 
965;  Lord  ▼.  Town  of  Litchfield,  36  Conn. 
117,  4  Am.  Rep.  41;  Southwestern  B.  R.  Co. 
V.  Wright,  116  U.  S.  231,  6  Sup.  Ct  376,  29 
L.  Dd.  626;  Wilmington  &  Weldon  R.  R.  Go. 
v.  Alsbrook,  146  U.  S.  279,  13  Sup.  Ct  72; 
36  L.  Ed.  972;  Ford  v.  Delta  &  Pine  Land  Co., 
164  U.  S.  662,  17  Sup.  Ct  230,  41  L.  Ed.  590] 
Piatt  V.  Rice,  10  Watts  (Pa.)  352.  When  the 
allottee  made  application  to  have  the  re- 
strictions removed,  with  a  view  of  disposing 
of  said  land  for  town-site  purposes,  she  did 
so  witb  knowledge  of  the  fact  that  it  woold 
become  taxable  under  the  act  of  Congress 
of  April  26,  1906,  and  may  well  be  held  to 
have  Impliedly,  at  least,  consented  to  sab- 
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ject  said  land  to  such  bnrdens.  Congress 
never  required  tbe  state  to  exempt  this  land 
from  state  taxation  In  Its  present  condition; 
neither  did  the  state  agree  to  so  exempt  it 
All  parties  dealing  with  this  land  dealt  with 
full  knowledge  of  the  law.  The  purpose  for 
which  they  secured  its  release  from  federal 
control,  and  tbe  very  use  to  which  they  ex- 
pected to  put  It  was  wholly  inconsistent  with 
continuing  the  same  free  from  taxation,  and 
plaintiffs  must  be  held  to  have  consented  to 
subject  said  property  to  state  taxes.  This 
is  a  reasonable  and  Just  construction,  in  har- 
mony with  equity  and  sound  principles.  It 
is  likewise  in  harmony  with  the  views  of 
Justice  Brewer,  in  the  case  of  Commission- 
ers of  Miami  County  v.  Brackenridge,  supra, 
wherein  It  is  said: 

"No  government  can  exist  without  revenue. 
There  can  be  no  revenue  without  taxation,  and 
there  can  be  no  taxation  without  property.  We 
claim,  then,  that  the  federal  government,  un- 
der the  Constitution  of  the  United  States,  lias 
no  power  to  dispose  of  tbe  public  lands,  or 
to  assent  to  tbe  disposal  of  them  to  individu- 
als in  fee  simple  in  such  a  way  as  to  deprive 
the  state  of  the  exercise  of  its  sovereign  right 
to  tax  tbem.  So  long  as  the  lands  remain  In- 
dian lands,  or  so  long  as  the  governmeut  re- 
tains an  interest  in  or  control  over  tbem  the 
state,  by  compact  in  the  act  of  admission,  i? 
prohibited  from  exercising  tbe  taxing  power  in 
relation  to  them.  But  the  moment  the  title 
passes  out  of  tbe  government  and  is  vested  in 
individuals,  the  lands  become  subject  to  all 
the  laws  of  tbe  jurisdiction  where  they  are  lo- 
cated." 

We  therefore  hold  that  the  proiierty  in- 
volved is  not  exempt  from  taxation;  that 
the  Judgment  of  the  trial  court  is  contrary  to 
law  and  erroneous,  and  must  be  reversed, 
with  directions  to  set  aside  the  Judgment  and 
render  Judgment  for  defendants. 

It  is  so  ordered.  All  the  Justices  concur, 
except  KANB,  C.  J.,  absent  and  not  partici- 
pating. 

(*4  OH.  4S9) 

TODD  et  al.  v.  ORK.    (No.  3463.) 

(Supreme  Court  of  Oklahoma.    Dec  22,  1914.) 

(SvllaTut*  ly  the  Court.) 

1.  New  Tbiai.  (t  1*)— Powkb  to  Qbant— Stat- 

UTK.     . 

Courts  of  general  common-law  Jurisdiction 
have  the  inherent  power  of  their  own  motion  to 
set  aside  a  verdict  and  grant  a  new  trial  on  ac- 
count of  prejudicial  error,  when  done  at  the 
same  term  of  court  at  which  the  verdict  was 
returned  or  judgment  rendered ;  and  the  power 
will  not  be  deemed  to  have  been  taken  away  by 
statute,  unless  intent  to  do  so  is  clear. 

(a)  Long  V.  Board  of  County  Commissioners, 
6  OkL  128,  47  Pac.  1063,  announcing  a  con- 
trary rule,  overruled. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  H  1-3 ;  Dec.  Dig.  i  l.«] 

2.  Judgment  (JS  2fl8,  399*)—Pbocedt7bb— Va- 
cation DmtiNo  Tebv. 

A  court  of  general  jurisdiction  has  control 
over  orders  or  judgments  during  tbe  term  at 
which  made,  and  for  sufficient  cause  may  modi- 
fy or  set  them  aside  at  that  term,  and,  when  so 
■et  aside,  tbe  parties  are  remitted  back  to  such 
rights  and  remedies  as  they  formerly  had,  the 


same  as  though  the  order  or  Judgment  vacated 
had  not  been  mkde  in  the  first  instance. 

[Ed.  Note.— For  ether  cases,  see  Judgment 
Cent  Dig.  If  682,  733,  769,  760;  Dec.  Dig.  {} 
298,  399.*]  *        •    '~'        '         ' 

3.  Tbial  (§  409*)— JUBISDICnOH— COBBBCnOH 

OF  Ebbobs. 
The  power  to  correct  errors  in  their  own 
proceedings  is  inherent  in  all  courts  of  general 
Jurisdiction,  and  in  tbe  exercise  of  that  discre- 
tion they  are  governed,  not  alone  by  their  solici- 
tude for  tbe  rights  of  litigants,  but  also  by  the 
considerations  of  justice  to  themselves  as  in- 
struments provided  for  the  impartial  adminis- 
tration of  the  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  970;  Dec.  Dig.  |  409.»] 

4.  Jddgment    (I   399*)— Settino   Abidb— Va- 
cation  OF  Obdeb — Jubisdiction. 

Where  a  court,  possessing  tbe  power  to  set 
aside  a  judgment,  does  so,  for  whatever  cause, 
and  no  objection  thereto  is  made  or  appeal 
prosecuted,  the  court's  action  becomes  final,  and 
cannot  be  attacked  by  motion  filed  more  than 
three  years  thereafter. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  733,  759,  760 ;   Dec.  Dig.  i  S99.»l 

5.  Judgment  (|  399*)— Vacation— Waiveb  or 
Bbbob. 

Error  of  tbe  trial  court  in  setting  aside  and 
vacating  a  Judgment  where  the  court  has  Ju- 
risdiction so  to  do,  unless  appealed  from  or 
otherwise  reviewed  according  to  the  forms  of 
law,  cannot  be  availed  of  by  the  litigant  preju- 
dicially affected. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  II  733,  769,  760;  Dec.  Dig.  {  399.*1 

CommlsslonerB'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge, 

Action  by  James  W.  Orr  against  Samnd 
K.  Todd  and  another.  Judgment  for  defend- 
ants, which  was  vacated  on  motion  of  plain- 
tiff. From  an  order  overruling  defendantcT 
motion  to  vacate  all  proceedings  had  therein 
since  the  rendition  of  the  original  Judgment, 
defendants  bring  error.    Affirmed. 

S.  M.  Rutherford,  of  Muskogee,  and  O.  S. 
Booth,  BenJ.  F.  Rice,  and  Tbos.  D.  Lyons, 
all  of  Tulsa,  for  plaintiffB  in  error.  Biddison 
&  CampbeU  and  Cbas.  B.  Rogers,  all  of  Tulsa, 
for  defendant  In  error. 

SHARP,  a  On  August  7, 1907,  phdntUt  in- 
stituted an  action  in  ejectment  against  the  de- 
fendants in  the  United  States  Court  for  the 
Western  District  of  the  Indian  Territory. 
September  2lBt,  thereafter,  defendants  filed 
their  answer,  and  on  the  same  day  plaintiff 
filed  his  reply.  Thereafter  and  on  the  17th 
day  of  January,  1908,  the  case  came  on  for 
trial  before  the  district  court  within  and  for 
the  county  of  Tulsa;  said  court  being  tbe 
legal  successor  of  the  United  States  Court 
for  the  Western  District  of  the  Indian  Ter- 
ritory. The  trial  resulted  In  a  verdict  for 
defendants  (which  verdict  was  signed  by  but' 
9  of  tbe  12  Jurors  trying  the  case).  There- 
upon and  on  the  same  day.  Judgment  for  the 
defendants  was  duly  entered  upon  the  verdict 
of  the  Jury.    On  the  day  following,  plaintiff 


*For  othar 


■M  same  toptc  and  ssotton  NUMBBR  la  Dm.  Dig.  *  Am.  Dig.  Kej-No,  8«rlM  *  Rap'r  lodcxw 


Digitized  by 


Google 


394 


145  PACIEIO  BEPOBTBB 


(OU. 


flleS  his  demand  In  writing  for  a  second 
trial,  claiming  the  right  thereto  under  author- 
ity of  section  4792,  Wilson's  Rev.  &  Ann. 
Stat  1903.  On  the  22d  day  of  July,  and  at 
the  same  term  of  court,  the  court  vacated  and 
set  aside  the  Judgment  theretofore  rendered 
In  said  action,  and  directed  that  the  case 
stand  for  trial  at  the  next  term  of  the  court 
No  objection  was  made  by  counsel  to  the  or- 
der vacating  the  Judgment  and  at  the  Octo- 
ber, 1908,  term  the  case  was  again  heard  up- 
on its  merits,  and  resulted  in  a  verdict  for  the 
plalntur.  Motion  for  new  trial  was  thereafter 
filed,  and  the  hearing  thereon  continued  until 
September  13,  1909,  when  said  motion  was 
sustained.  No  further  proceedings  of  conse- 
quence were  had  In  said  action  until  the-  27th 
of  November,  1911,  when  defendants  filed 
their  motion  to  dismiss  the  cause  for  want  of 
Jurisdiction,  alleging  that  the  original  order 
of  July  22,  1908,  vacating  the  Judgment 
theretofore  rendered,  was  void;  the  court 
being  Without  Jurisdiction  in  the  premises. 
On  the  same  day  the  motion  was  overruled, 
and,  exceptions  being  saved,  the  case  is 
brought  here  for  review. 

[1-4]  In  pverrullng  the  defendants'  motion 
to  vacate  the  proceedings  had  in  said  case 
since  January  17,  1908,  the  court  made  the 
following  order: 

"The  court  further  holds,  in  addition  to  va- 
cating the  jadgment  upon  the  grounds  stated  in 
the  demand,  that  the  court  should,  at  this  time^ 
upon  its  own  motion,  enter  an  order  setting 
aside  and  vacating  the  judgment  theretofore 
rendered  in  the  original  case,  for  the  reason 
that  it  appears  from  the  face  of  the  record 
that  there  was  no  sufficient  verdict  returned  in- 
to court  by  the  Jury  sitting  upon  said  cause  up- 
on which  a  judgment  could  be  predicated,  and 
that  the  judgment  so  rendered  at  said  term 
was  wholly  void  and  without  any  force  or  ef- 
fect whatever,  which  is  accordingly  so  ordered, 
considered,  and  adjudged." 

This  order,  made  more  than  three  years 
after  the  order  of  July  22,  1908,  by  the  court 
of  Its  own  motion,  was  coram  non  Judice. 
The  order  vacating  the  Judgment  must  stand 
or  fall  independent  of  the  latter  order  as- 
signing a  new  reason  for  the  court's  action. 
The  latter  added  nothing  to  the  original  order 
except  to  furnish  an  additional  ground  for 
what  had  already  been  done.  What  we  have 
said  of  the  unauthorized  act  of  the  court  in 
Its  final  Judgment  is  of  minor  Importance, 
however,  in  view  of  the  fact  that  our  con- 
clusion must  rest  upon  the  power  of  the  court 
to  vacate  the  Judgment  In  the  first  instance. 

Plaintiff's  action,  as  we  have  seen,  was  one 
In  ejectment  and  was  pending  Id  the  United 
States  Court  for  the  Western  District  of  the 
Indian  Territory  upon  the  admission  of  Olcia- 
homa  into  the  Union  as  a  state.  The  plain- 
tiff, being  the  losing  party  in  said  action,  was 
hot  entitled  to  a  second  trial  as  a  matter  of 
right  Runyan  v.  Fisher,  28  Okl.  450,  114 
Pac.  717 ;  Iowa  Land  &  Trust  Co.  v.  Indian 
Land  &  Trust  Co.,  29  OkL  308,  116  Pac.  769 ; 
Campbell-Ratcliff  L.  Co.  v.  Klaus,  81  Okl.  120, 
120  Pac.  66il.    It  was  the  contrary  belief  of  the 


court  and  doubtless  of  counsel  both  tor  plain- 
tiff and  defendants  as  the  point  was  urged  by 
the  former,  sustained  by  the  court  and  no 
objection  thereto  made  by  counsel  for  de- 
fendants. The  effect  however,  of  the  court's 
action,  even  though  erroneous,  was  to  vacate 
the  original  Judgment  and  to  open  up  the 
whole  case  for  further  proceedings.  Boyntoo 
et  aL  v.  Crockett  et  ai.,  12  OkL  57,  69  Pac. 
860;  Langhorst  v.  Rogers,  88  Ark.  318,  114 
S.  W.  915;    29  Cya  1028. 

It  has  uniformly  been  held  by  this  ooort 
that  a  cause  of  action  pending  and  undettf- 
mined  at  the  time  of  the  erection  of  the  state 
is  to  be  tried  or  continued,  as  if  no  change 
in  the  form  of  government  had  taken  place. 
Freeman  v.  Eldridge^  20  Okl.  601,  110  Pac. 
1067;  Paa  Mut  Ins.  Co.  t.  Adatns,  27  OkL 
496,  112  Pac.  1026;  Missouri,  K.  &  T.  By. 
Co,  V.  Walker,  27  Okl.  849,  113  Pac.  907;  St 
Louis  &  S.  F.  R.  Co.  T.  Cnndleff,  171  Fed. 
319,  96  C.  C  A.  21L  Under  the  Uws  in 
force  in  the  Indian  Territory  prior  to  state- 
hood, courts  of  record  had  the  i>ower  to  set 
aside,  vacate,  and  annul  Judgments  and  or- 
ders, during  the  term  at  whldi  rendered. 
The  exlst'oice  of  this  right  and  Its  propriety 
were  not  questioned.  Referring  to  this  pre- 
rogative, it  is  said  in  Ashley  v.  Hyde  et  al., 
6  Ark.  92,  42  Am.  Dec.  686: 

"It  is  based  upon  the  substantial  principles  o( 
right  and  wrong,  to  be  exercised  •  •  •  for 
the  furtherance  of  justice." 

In  Underwood  v.  Sledge,  27  Ark.  295,  it  is 
announced  to  be  the  settled  law  in  that  state 
that  a  court  has  control  over  its  orders  and 
Judgments  during  the  term  at  which  they 
are  made,  and  for  sufficient  cause  may  modify 
or  set  them  aside;  that  when  an  order  or 
judgment  of  a  court  is  set  aside  at  the  same 
term  of  the  court  at  which  it  was  roidered, 
the  whole  suit  or  matter  stands  precisely  as 
if  no  eadi  consideration  had  been  had  or  en- 
tered of  record,  and  all  parties  interested 
are  remitted  back  to  such  rights  and  remedies 
as  they  had  before  the  making  of  the  orders 
or  Judgments  so  vacated.  In  17  Am.  &  E^ng. 
Enc.  Law,  813,  the  rule  is  declared  to  be  that 
every  court  has  absolute  control  over  Its  own 
Judgments  and  decrees  during  the  term  at 
which  they  are  rendered,  and  may  therefore 
at  any  time  before  the  expiration  of  the  term, 
in  the  exercise  of  Its  discretion,  open,  amend, 
correct  revise,  vacate,  or  supplement  any 
Judgment  or  decree  rendered  during  such 
term.  Many  authorities  supporting  the  text 
are  cited  in  the  footnotes.  In  14  Kac  PL  & 
Pr.  932,  the  text  is  to  the  effect  that  courts 
have  the  inherent  poWer  to  correct  errors  in 
cases  tried  before  them,  and  in  the  exercise 
of  such  power  may  grant  new  trials  on  their 
own  motion,  or  for  grounds  not  specified  in 
the  motion  of  one  of  the  parties.  The  right 
was  one  recognized  at  common  law.  In  Rex 
V.  Gough,  2  Doug.  791,  the  court  suggested 
that  a  new  trial  would  be  proper,  and  on 
counsel  saying  they  would  have  moved  for  it 
but  thought  it  too  late.  Lord  Mansfield  de- 


Digitized  by 


Google 


Okl.) 


TODD  V.  ORK 


895 


dared  that  the  court,  If  enoagb  appeared, 
could  grant  a  new  trial.  In  Bex  v.  Holt,  5 
Term  R.  437,  Lord  Kenyon  said  be  well  re- 
membered Rex  V.  Gougb,  "where  tbe  objec- 
tion to  tbe  verdict  was  taken  by  tbe  court 
tbemselvea"  And  Buller,  J.,  obserred  in 
concurring,  that: 

"After  four  days  the  party  could  not  be  heard 
on  motion  for  new  trial,  but  only  in  arrest  of 
judgment;  but  it,  in  tbe  course  of  that  ad- 
dress, it  incidentally  appear  that  justice  has  not 
been  done,  the  court  will  interfere  of  them- 
selTes." 

See,  also,   Rez  ▼.  Atkinson,  6  T.  R.  437. 

In  Hensley  t.  Davidson  Bros.  Co.,  135 
Iowa,  106,  112  N.  W.  227,  14  Ann.  Gas.  62,  It 
is  said  tluit  there  Is  no  provision  of  tbe  Code 
relating  to  orders  of  this  kind  on  tbe  court's 
own  motion.  That  such  right  exists,  bow- 
ever,  is  indisputable.  It  is  one  of  tbe  in- 
herent powers  of  the  court  essential  to  tbe 
administration  of  justice. 

In  Weber  v.  Klrkendall,  44  Neb.  766,  68 
n1  W.  35,  tbe  following  language  is  used  in 
stating  tbe  court's  conclusion: 

"We  do  not  doubt  the  power  of  the  trial  court 
to  examine  Its  record  and  to  set  aside^  a  ver- 
dict on  account  of  prejudicial  error  on  its  own 
motion  in  the  absence  of  a  request  by  either 
party.  •  •  •  The  rule  thus  recognized  has 
not  only  the  sanction  of  authority,  but  rests  up- 
on tbe  soundest  and  most  satisfactory  reasons. 
The  power  is  inherent." 

The  same  conclusion  In  effect  was  reached 
In  Bank  of  Willmar  t.  Lawler,  78  Minn.  135, 
80  N.  W.  868,  by  use  of  tbe  following  Ian- 
gnage: 

"Appellant  contends  that  as  our  statute  pro- 
vides that  the  notice  of  motion  for  a  new  trial 
shall  be  in  writing,  and  shall  state  the  ground^ 
of  the  motion,  the  court  below  had  no  authority 
to  grant  a  new  trial  oo  its  own  motion.  Un- 
der the  common-law  practice,  it  was  well  set- 
tled that  the  trial  court  could  grant  a  new  trial 
on  its  own  motion.  Our  Code  of  Civil  Pro- 
cedure does  not  expressly  cut  off  this  power  of 
the  court,  and,  in  our  opinion,  does  not  do  so 
by  Implication,  «lthough  the  Code  may  to  some 
extent  limit  or  modify  that  power.  •  •  • 
The  provisions  of  such  a  statute  regulating  mo- 
ti<W8  for  a  new  trial  do  not  prevent  the  court, 
in  a  proper  ease,  from  granting  a  new  trial  on 
its  own  motion." 

In  State  ex  rel.  ▼.  Adams,  84  Mo.  310,  in 
sustaining  tbe  right  of  tbe  court  of  its  own 
motion  to .  grant  a  new  trial,  tbe  court  ob- 
served: 

"That  this  power  may  be  abused  by  the  court 
is  no  argument  against  its  existence.  The  ap- 
pellate courts  will  find  a  way  to  correct  any 
abuse  of  the  power  by  the  lower  courts.  It  is 
conceded  by  the  Court  of  Appeals,  in  the  opin- 
ion delivered  in  this  cause,  that  at  common  law 
this  power  could  be  exercised  by  the  courts,  in- 
dependent of  any  application  by  a  party  for 
its  exercise.  •  »  •  And  that  our  statute^ 
prescribing  the  time  within  which  a 'party  may 
file  a  motion  to  set  aside  a  verdict,  does  not 
confer  upon  the  court  any  power  which  did  not 
previously  exist,  or  abridge  the  recognized  pow- 
er of  the  court,  but  simply  regulated  the  priv- 
ilege of  the  parties  to  the  suit." 

Other  opinions  supporting  our  position  are: 
Ellis  7.  Ginsburg,  163  Mass.  143,  39  N.  Hi. 
800;    Commonwealtb  t.  Gabor.  209  Pa.  St. 


201,  58  Atl.  279;  Ft.  Wayne  &  B.  I.  R.  Oo.  v. 
Donovan,  110  Mich.  173,  68  N.  W.  115;  Eggen 
V.  Fox,  124  Wis.  634,  102  N.  W.  1054;  De 
Vail  V.  De  Vail,  6^  Or.  4»3,  118  Pac.  843,  120 
Paa  13,  40  L.  B.  A.  (N.  S.)  291,  Ann.  Cas. 
1914A,  409;  Ex  parte  Henry,  24  Ala.  638; 
Gould  &  Co.  V.  Tatum,  21  Ark.  329;  Ivanboe 
Furnace  Corporation  v.  Crowder's  Adm'r,  110 
Va.  387,  66  S.  EL  63;  Gallegos  v.  Sandoval, 
16  N.  M.  216,  106  Pac.  373;  Schmidt  v. 
Brown,  80  Hun.  183,  80  N.  T.  Supp.  68; 
Hawkins  r.  New  Orleans  Printing  Co.,  29 
La.  Ann.  184 ;  Dicken  v.  Smith,  1  LitC  (Ky.) 
209k  Duff  V.  Fisher,  16  CaL  380. 

In  reaching  our  conclusion,  we  have  not 
overlooked  tbe  case  of  the  territorial  court, 
in  Long  r.  Board  of  County  Commissioners, 
5  Okl.  128,  47  Pac.  lOft"?.  The  opinion  in  that 
case  was  by  a  divided  court.  No  brief  was 
filed  defending  tbe  trial  court's  action,  and  It 
is  stated  in  tbe  opinion  that  no  cases  were 
cited  or  known  to  tbe  court  which  sustained 
tbe  practice.  While  it  does  not  appear  that 
the-  opinion  has  ever  been  expressly  overrul- 
ed, a  conclusion  in  consonance  with  that 
herein  stated  appears  to  have  been  reached 
by  this  court  in  McAdams  v.  Latham,  21 
Okl.  611,  06  Pac.  684,  where  it  was  said 
that  a  trial  court  had  a  wide  and  extended 
discretion  In  modifying,  vacating,  or  setting 
aside  an  order.  Judgment,  or  decree  entered 
and  rendered  In  its  own  court,  when  it  did 
so  at  tbe  same  term  at  which  said  order,  de- 
cree, or  motion  was  had.  The  same  right 
was  recognized  in  tbe  following  additional 
cases:  Brown  et  al.  v.  Capital  Townsite  Co., 
21  Okl.  686,  96  Pac  687;  Badger  Lbr.  Co.  v. 
Rboades,  26  Okl.  261,  109  Pac.  302 ;  Rlely  ▼. 
Robertson,  29  Okl.  181,  115  Pac.  877.  Nor 
does  tbe  opinion  in  Anderson  v.  Chrisman, 
37  Okl.  73,  130  Pac.  539,  announce  a  contrary 
rule;  tbe  facts  in  that  case  being  considered. 
After  referring  to  tbe  opinion  in  Long  t. 
County  Commissioners,  supra,  the  Orlminal 
Court  of  Appeals  of  this  state,  in  Johnson  v. 
State,  1  Okl.  Cr.  321,  07  Paa  1059,  18  Ann. 
Cas.  300,  after  reviewing  McAdams  v.  La- 
tbam,  supra,  concluded: 

"If  it  appears  to  the  trial  court,  after  over- 
ruling a  motion  for  a  new  trial  or  a  motion  in 
arrest  of  judgment,  that  there  was  Irregularity 
in  obtaining  the  judgment,  it  may,  of  its  owA 
motion,  modify  or  set  aside  its  order  overruling 
the  motion  for  a  new  trial  or  the  motion  in  at^ 
rest  of  judgment  This  may  be  done  at  the 
term  of  tbe  court  at  which  the  order  was  made; 
but,  after  final  judgment  has  been  rendered  and 
the  term  has  expired,  there  must  he  a  substan- 
tial compliance  with  the  statute,  to  give  the 
court  further  jurisdiction." 

Tbe  power  of  a  court  of  record,  during  tbe 
term  at  which  rendered,  to  control  its  orders, 
judgments,  and  decrees,  made  during  the 
term,  is  of  far-reaching  importance.  That 
such  authority  should  be  possessed  by  trial 
courts  of  general  Jurisdiction  must  be  con- 
ceded. Any  other  view  would  so  fetter  and 
paralyze  tbe  power  of  the  courts  that  tbey 
must  frequently  do  wrong,  from  mere  inabll- 
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Ity  to  do  rlgbt  We  do  not  believe  it  was 
tbe  intention  of  the  Legislature  eltber  to  de- 
stroy or  Impair  the  exercise  of  such  au- 
thority, nor  does  the  language  of  the  statute 
so  indicate.  As  we  have  seen,  from  tbe 
early  days  of  tbe  common  law,  the  right  has 
been  recognized.  It  is  a  necessary  and  Inher- 
ent power  pertaining  to  the  courts  in  tbe 
administration  of  Justice  that  the  very  end 
and  object  of  their  institution  may  not  be 
defeated.  The  rule  laid  down  by  the 
court  in  Iiong  ▼.  Board  of  County  C!om- 
missioners,  being  against  both  sound  rea- 
son and  the  great  weight  of  authority, 
should  be  and  is  expressly  overruled.  The 
extraordinary  i>ower  thus  recognized  to  ex- 
ist should  be  exercised  sparingly,  and,  we 
may  add,  upon  due  notice  to  the  parties,  or 
at  tbe  time  when  the  verdict  is  rendered. 
This,  that  the  losing  litigant  m^  have  time- 
ly opportunity  to  except,  and,  if  desirous,  ap- 
peal from  tbe  court's  action. 

Tbe  court  having  the  Inherent  right  to  va- 
cate tbe  Judgment  (though  its  action  was 
subject  to  review  on  appeal),  and  its  order 
having  been  acquiesced  In  without  form  of 
objection,  is  final,  for  it  is  a  principle  need- 
ing no  citation  of  authorities  In  its  support 
that,  where  a  court  has  Jurisdiction,  it  has  a 
right  to  decide  every  question  which  occurs 
in  tbe  cause;  and,  whether  its  decision  be 
correct  or  otherwise,  its  Judgment,  until  re- 
versed, is  regarded  as  binding.  If,  however, 
it  act  without  authority,  its  Judgments  and 
orders  are  regarded  as  nullities.  They  are 
not  voidable,  bnt  simply  void. 

[I]  The  verdict  of  the  Jury,  it  appears,  was 
signed  by  bnt  nine  Jurors.  X'he  action  being 
one  pending  In  the  United  States  Court  for 
tbe  Indian  Territory,  upon  the  Incoming  of 
statehood,  plaintiff  was  entitled  to  a  unani- 
mous .  verdict;  that  was  a  right  preserved 
to  him  by  the  schedule  to  tbe  Constitution, 
which  remained  unaffected  by  section  19,  art. 
2,  of  tbe  state  Constitution,  authorizing  in 
civil  cases  three-fourths  of  the  whole  num- 
ber of  Jurors  concurring  to  render  a  verdict 
Pac.  Mut  Life  Ins.  Co.  v.  Adams,  27  Okl. 
408,  112  Pac.  1026;  Choctaw  Electric  Ca 
T.  Clark,  28  Okl.  309,  114  Pac,  730;  Swift  v. 
Coulter,  28  Okl.  768,  115  Pac  871.  Whether 
such  a  verdict  rendered  the  Judgment  void  or 
voidable  only,  it  is  unnecessary  to  decide.  It 
la  the  question  of  tbe  Jurisdiction  possessed 
by  the  trial  court,  and  not  its  exercise,  with 
which  we  are  concerned.  That  tbe  court 
erred,  or  gave  an  erroneous  reason  for  Its 
conclusion,  is  immaterial.  Having  exercised 
its  power,  however  prompted,  tbe  effect  was 
to  vacate  and  set  aside  tbe  Judgment  No  ap- 
peal having  been  prosecuted  from  this  order, 
it  has  become  final.  There  is  absolutely  no 
warrant  of  law  for  attacking  the  Judgment 
•f  tbe  trial  court  In  the  manner  attempted 
by  tbe  motion  of  November  17,  1911. 


The  Judgment  of  tbe  trial  court.  In  overml> 
Ing  said  motion,  should  therefore  be  sus> 
talned. 

PER  CURIAM.    Adopted  in  whole. 


(44  Okl.  807) 
UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  BALLARD.     {No.  3925.)  t 
(Supreme  Court  of  Oklahoma.    Nov.  24,  1914. 
On  Rehearing,  Jan.  9,  1915.) 

(Syllalnu  by  th»  Court.) 

1.  Apfbai.  and  Bbbob  (S  823*)— Necbssaxt 

PABTIXS— DlSMISSAI.. 

All  parties  against  whom  a  joint  judgment 
has  been  rendered  must  be  made  parties  to  a 
proceeding  in  error  to  review  such  judgment, 
and  a  failure  to  join  any  one  of  them,  eitlier 
as  plaintiffs  or  defendants,  is  ground  for  di»- 
missal  of  the  cause. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1796,  1708-1805;  Dec. 
Dig.  i  323.*] 

2.  Appeai,  and   Erbob    (|   223*)— Pbxsbnxa- 

TION   BbLOW— NkCESSITT— JUDOMKNT. 

Section  5179,  Rev.  Laws  1910,  author- 
izes the  trial  court,  upon  evidence,  either  rec- 
ord or  parol,  to  find  the  true  relation  existing 
between  the  defendants  to  tbe  action,  and  to 
direct  the  clerk  to  enter  Judgment  against  one 
as  principal  and  the  other  as  surety,  aa  provid- 
ed in  this  statute,  but  this  question  cannot  be 
raised  for  the  first  time  in  the  appellate  court 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  1338-1542,  1344,  134ft- 
1350;   Dec.  Dig.  g  223.  •] 

Ommissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Craig  County; 
Preston  0.  Davis,  Judge. 

Action  by  Marian  Ballard,  as  administra- 
trix of  Randolph  Ballard,  deceased,  against 
George  W.  May  and  the  United  States  Fidel- 
ity &  Guaranty  Company.  Judgment  for 
plaintiff,  and  the  defendant  company  brings 
error.    Appeal  dismissed. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  for  plaintiff  in  error,  Jas.  Su 
Davenport,  of  Vinita,  for  defendant  in  error. 

GALBRAITH,  C  Tbe  Judgment  attempted 
to  be  appealed  from  in  this  case  reads  in  part 
as  follows: 

"Whereupon  the  court  rendered  judgment  on 
the  verdict  for  tbe  plaintiff  for  tbe  amount 
found  to  be  due  plaintiff  from  the  defendant  by 
tbe  jury. 

"It  is  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  Marian  Ballard,  as 
the  administratrix  of  the  estate  of  Randolph 
Ballard,  deceased,  have  and  recover  of  and 
from  (reo.  W.  May  and  the  United  States 
Fidelity  Company,  a  corporation,  the  sum  of 
$454.60,  and  all  of  ber  costs  in  this  suit  laid 
out  and  expended." 

It  will  be  observed  that  this  is  a  Joint  Judg- 
ment against  George  W.  May  and  tbe  United 
States  Fidelity  &  Guaranty  Company.  George 
W.  May  did  not  Join  in  the  appeal  to  this 
court  nor  was  he  made  a  party  thereto. 

(1 , 2]  The  defendant  in  error  has  present- 
ed a  motion  to  dismiss  the  appeal  for  tbe 
want  of  necessary  parties,  on  the  ground  that 


*For  other  eaaes  ■«•  suna  topic  and  section  NDUBER  In  Dec.  Dig.  t  Am.  Die.  Key-No.  Series  4  Rap'r  Index** 
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tbe  Judgment  complained  of  was  a  Joint  Judg- 
ment against  George  W.  May  and  the  United 
States  Fidelity  &  Guaranty  Company,  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany alone  appeals,  and  has  not  made  George 
W.  May  a  party,  either  as  plaintiff  or  defend- 
ant, and  did  not  serve  him  with  case-made 
or  summons  in  error,  and  that  therefore  this 
court  has  no  Jurisdiction  of  the  appeal,  and 
the  same  should  be  dismissed.  The  plaintiff 
In  error,  In  response  to  this  motion,  has  pre- 
sented an  ingenuous  argument  In  its  brief 
to  the  effect  that  George  W.  May  was  not  a 
necessary  party  to  the  appeal.  Inasmuch  as 
bis  rights  would  not  be  injuriously  affected 
by  the  Judgment  rendered  in  this  court,  for 
the  reason  that  he  is  the  principal  and  pri- 
marily liable  for  the  payment  of  the  Judg- 
ment It  is  contended  that  it  appears  from 
the  record  that  George  W.  May  was  the  prin- 
cipal and  the  United  States  Fidelity  &  Guar- 
anty Company  was  surety,  and  that  under 
section  5179,  Comp.  L.  1910,  it  was  the  duty 
of  tbe  clerk  in  such  cases,  in  entering  tbe 
Judgment,  to  certify  to  these  facts,  and  that 
this  court  should  consider  the  record  as 
though  the  clerk  had  certified  to  the  true 
relation  of  the  parties.  We  cannot  agree 
with  counsel  as  to  the  effect  and  operation 
of  this  statute  upon  the  Judgment.  It  is  true 
that  the  statute  gave  the  trial  court  the  right 
to  find  the  relations  of  the  defendants  upon 
evidence,  either  record  or  parol,  and  to  de- 
clare that  one  was  principal  and  the  other 
surety,  and  to  direct  the  clerk  to  enter  the 
Judgment  accordingly.  Kupfer  v.  Sponhorst 
et  al.,  1  Kan.  77;  Bank  of  Stockham  v.  Weins, 
12  Okl.  502,  71  Pac.  1073.  However,  in  the 
absence  of  a  finding  by  the  trial  court  and  the 
direction  to  the  clerk  and  tbe  entering  of 
Judgment  accordingly,  tbe  statute  does  not 
authorize  or  empower  tbe  appellate  court  to 
find  the  relationship  existing  between  the 
parties  to  the  Judgment.  This  question  can- 
not be  raised  for  the  first  time  in  this  court 

In  Bank  of  Stockham  v.  Weins,  supra,  12 
Okl.  at  page  505,  71  Pac.  at  page  1074,  tbe 
court  says: 

"The  record  discloses  that  the  Judgment  was 
a  jolDt  one  against  the  plaintiff  in  error  and 
defendant  in  error.  The  law  seems  to  be  well 
settled  that  where  a  Judgment  is  joint,  against 
two  or  more  defendants,  both  are  regarded  as 
principals,  unless  by  proof  aliunde  one  is 
shown  to  be  a  surety,  and  where  one  of  them 
pays  tbe  whole  amount  of  the  Judgment,  be 
IS  not  therefore  entitled  to  an  execution,  for 
use  against  his  codefendaot,  unless  he  himsilf 
has  been  judicially  determmed  to  be  only  a 
surety.     2  Black  on  Judgments,  §  996. 

"The  mode  of  rendering  a  judgment  in  order 
to  make  it  appear  upon  the  record  who  was 
the  principal  debtor,  and  who  was  surety,  is 
controlled  by  the  statute  in  Oklahoma  as  well 
as  in  Nebraska ;  the  provisions  of  the  Code 
being  the  same  in  both  jurisdictions.  Okla- 
homa Code  of  Civil  Procedure,  J  485;  Nebraska 
Code  of  Civil  ProcedTire,  }  511. 

"In  this  cose  there  was  no  question  of  sure- 
tyship raised  in  the  court  in  which  the  judg- 
ment was  rendered,  and  which  is  made  the 
basis  of  this  action,  and  hence  it  cannot  be 
considered  for  the  first  tima  in  this  court" 


In  Vaught  v.  Miners'  Bank  of  Joplin,  27 
Okl.  100,  111  Pac.  214,  the  Judgment  was 
against  three  defendants,  one  of  them  ap- 
pealed, and  in  dismissing  the  case  tbe  court 
said: 

"Vaught  alone  instituted  proceedings  in  er- 
ror in  this  court  without  making  the  receiver 
a  party. 

''in  Strange  et  al.  v.  Crismon,  22  OU.  841,  98 
Pac.  937,  it  was  held  that:  'A  petition  in 
error  by  two  of  three  defendants,  against  whom 
judgment  was  entered  jointly  for  tbe  recovery 
of  a  specified  sum,  to  which  the  other  defend- 
ant is  neither  made  a  party  plaintiff  nor  de- 
fendant in  error,  must  be  dismissed  for  want 
of   necessary   parties.' 

"In  that  case  a  great  many  authorities  are 
cited  to  support  the  decision  of  the  court,  both 
from  the  Supreme  Court  of  Oklahoma  Terri- 
tory and  tbe  Supreme  Court  of  Kansas.  In 
one  of  the  Kansas  cases  cited  (Great  Western 
Manufacturing  Co.  v.  True  Richardson,  57 
Kan.  661,  47  Pac.  537),  it  is  said  that:  The 
rule  is  well  settled,  and  has  often  been  enforced 
by  this  court,  that  all  persons  against  whom  a 
joint  judgment  has  been  rendered  must  be 
made  parties  to  a  proceeding  to  reverse  such 
judgment  and  that  a  failure  to  join  any  of 
them  either  as  plaintiffs  or  defendants  is  ground 
for  the  dismissal  of  the  case.' 

"The  latest  expression  by  this  court  on  the 
question  may  be  found  in  Seibert  v.  First  Na- 
tional Bank  of  Okeene,  25  Okl.  778,  108  Pac. 
628.  In  that  case,  after  citing  with  approval 
Strange  et  al.  v.  Crismon,  supra,  ana  other 
Oklahoma  cases,  it  was  said :  'The  rule  re- 
quiring parties  having  an  interest  that  may  be 
materially  affected  by  the  judgment  when 
brought  before  tbe  appellate  tribunal  is  in  no 
sense  a  technical  one;  on  the  contrary,  it  is 
a  rule  of  great  importance  and  is  required  in 
order  to  secure  to  a  litigant  his  day  in  court' " 

In  the  case  of  Southwestern  Surety  Co.  v. 
Hall,  ^0  Okl.  447,  139  Pac.  305,  Judgments 
were  rendered  against  the  principals  and  the 
surety  company,  and  the  surety  company 
alone  prosecuted  the  appeal,  without  making 
the  principals  parties  thereto,  and  the  court 
in  sustaining  the  motion  to  dismiss,  said: 

"The  rule  is  well  settled  in  this  state  that 
all  parties  to  a  joint  judgment  must  l>e  joined 
in  the  proceedings  in  error  either  as  plaintiffs 
or  defendants"   (citing  a  number  of  cases). 

In  the  National  Surety  Co.  v.  Oklahoma 
Presbyterian  College  for  Girls,  38  OkL  429, 
132  Pac.  652,  there  was  a  Judgment  against 
M.  J.  Gill,  principal,  and  tbe  surety  company. 
Tbe  surety  company  alone  appealed,  and  in 
sustaining  the  motion  to  dismiss  the  appeal 
because  GUI  Iiad  not  been  made  a  party,  the 
court  said: 

"All  parties  to  a  Joint  Judgment  must  be 
Joined  in  a  proceeding  In  error  in  this  court 
either  as  plaintiffs  or  as  defendants  in  error, 
before  such  judgment  can  be  reviewed;  and, 
where  the  review  ia  sought  by  means  of  peti- 
tion in  error  and  case-made,  service  of  the 
case-made  within  the  time  prescribed  by  the 
statute  must  be  had  upon  all  parties  against 
whom  tbe  joint  judgment  is  rendered  who  do 
not  join  in  the  appeal  as  plaintiffs  in  error, 
and  who  are  made  parties  thereto  as  defend- 
ants in  error;  and  failure  to  serve  the  case- 
made  upon  such  parties  will  operate  to  prevent 
the  same  from  being  consider^  in  this  court." 

To  the  same  effect  are  Crow  v.  Hardrldge, 
143  Pac.  183,  and  Foreman  v.  Fish  et  al.,  143 
Pac.  661. 

Tbe  record  clearly  shows  that  tbe  Judgment 
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attempted  to  be  brought  up  for  review  In 
this  case  was  a  Joint  judgment  against 
George  W.  May  and  the  United  States  Fideli- 
ty &  Guaranty  Company,  and  that  the  Unit- 
ed States  Fidelity  &  Guaranty  Company  alone 
appeals,  and  that  George  W.  May  is  not 
made  a  party  to  the  appeal.  Under  the  fore- 
going authorities  he  was  a  necessary  party, 
and  the  failure  to  make  him  a  party  is  fatal 
to  the  Jurisdiction  of  this  court  to  review  the 
case  upon  its  merits,  and  the  motion  should 
therefore  be  sustained  and.  the  appeal  dis- 
missed. 

On  Rehearing. 

In  the  case  of  Southwestern  Surety  ft  In- 
surance Co.  V,  Hall,  40  Okl.  447,  139  Pac.  306, 
wherein  it  Is  said  that  "we  look  to  the  sub- 
stance rather  than  the  form,"  the  record  dis- 
closes two  Judgments  entered  uiran  different 
days,  one  against  Appleton  and  Brazil,  and 
the  other  against  the  surety  company  on  their 
ofQcial  bonds,  and  the  court  held  that  these 
Judgments,  although  several  in  form,  were 
in  fact  a  Joint  Judgment,  and,  the  surety 
company  alone  having  appealed,  dismissed 
the  appeal  for  want  of  necessary  parties. 
This  case  is  an  authority  supporting  the  orig- 
inal opinion  in  the  instant  case.  If  the  con- 
tention of  plaintiff  in  error  is  correct,  the 
motion  to  dismiss  in  that  case  should  have 
been  overruled,  since  the  principals  were  not 
necessary  parties  to  the  appeal  and  a  failure 
to  Join  them  was  not  ground  for  dismissal, 
but  the  court  "looked  to  the  substance  rather 
than  the  form,"  and  found  that  the  Judg- 
ments, although  several  tn  form  and  rendered 
on  dUTerent  days,  were  In  fact  Joint,  and,  the 
principals  being  necessary  parties  to  the  ap- 
peal, and  not  having  been  made  parties  there- 
to, sostained  the  motion  to  dismiss.  It  was 
not  necessary  to  look  beyond  the  form  of  the 
Judgment  in  the  Instant  case.  This  alone 
showed  that  the  Judgment  was  Joint,  and  that 
all  of  the  parties  to  the  Joint  Judgment  had 
not  been  made  parties  to  the  appeal.  In  pass- 
ing npon  a  similar  motion  in  Jameson  v. 
Goodwin,  141  Pac.  767,  the  court  said  that 
the  rule  by  which  to  determine  the  motion  Is, 
were  the  parties  omitted  from  the  appeal 
necessary  parties  to  the  proceedings  in  the 
trial  court?  and  if  found  to  be  necessary  par- 
ties in  the  trial  court,  they  were  necessary 
parties  on  appeal,  and,  if  omitted,  the  motion 
to  dismiss  on  that  ground  should  be  sus- 
tained. This  rule  also  supports  the  original 
opinion  filed  herein. 

To  hold,  as  contended  by  the  plaintiff  in 
error,  that  the  principal  Is  not  a  necessary 
party  to  an  appeal  from  a  Judgment  rendered 
in  an  action  against  the  principal  and  surety 
on  a  bond,  it  would  be  necessary  to  overrule 
a  number  of  the  former  decisions  of  this 
court  See  Southwestern  Surety  ft  Ins.  Co. 
V.  Hall,  supra,  and  cases  there  cited,  and 
those  cited  In  the  original  opinion  herein. 
With  due  respect  to  the  counsel  urging  the 


proposition,  we  are  constrained  to  decline 
to  so  hold.  One  of  the  questions  of  practice 
that  might  be  regarded  as  settled  In  this  Ju- 
risdiction is  that  the  principal  is  a  necessary 
party  to  such  appeal. 

The  petition  for  rehearing  Is  denied,  and 
the  original  opinion  filed  herein  is  adhered 
to  In  all  respects. 

PER  CURIAM.    Adopted  In  who!*. 


(4S  PU.  382) 

MISSOURI,  K.  ft  T.  RX.  CO.  t.  CITY  OF 
TULSA  et  al.    (No.  4758.) 

(Supreme  Court  of  Oklahoma.     Sept.  22,  1814. 
Rehearing  Denied  Jan.  9,  1916.) 

(Syllaiu*  iy  the  Court.) 

1.  Municipal  Cobpobations  (}  408*)— Pow- 
EBs— Special  Assessments. 

Where  a  reasonable  doubt  aa  to  the  power 
of  a  city  to  impose  a  special  assessment  arises 
from  the  terms  of  its  charter,  the  doubt  muat 
be  resolved  against  the  power  of  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  fj  1005,  1006,  1183; 
Dec.  Dig.  I  408.»] 

2.  Municipal  Cobpobationb  (}  429*)— Pow- 

BBs  —  Special  Assessments  —  "Ownebs  or 

THE        PBOFKBTT        ABUTTINO        UPON        TUB 

Street." 

Section  6  of  the  charter  of  the  city  of 
Tulsa  provides:  "After  excluding  the  cost  of 
making  any  improvement  between  and  two  feet 
on  each  side  of  the  track  and  rails  of  railroads, 

*  *  ♦  and  the  entire  cost  of  any  improve- 
ments crossing  the  right  of  way  of  any  railroad, 
which  costs  are  to  be  •  ♦  •  paid  by  the 
owners    of    such    railroads,    *    •    *    the    City 

*  *  *  shall  have  the  power  to  assess  the 
whole  cost  of  construction,  *  *  •  against  the 
owners  of  the  property  abutting  upon  the  street 

*  *  *  npon  which  such  improvements  are 
to  be  constructed,  and  who  are  specially  bene- 
fited thereby.  ♦  ♦  • "  Assuming  that  certain 
lots  owned  by  the  railroad  company  and  within 
its  right  of  way  are  within  the  taxing  district 
and  are  benefited  by  the  improvement,  held,  that 
the  company  are  the  "owners  of  the  property 
abutting  upon  the  street"  improved  within  the 
meaning  of  the  charter. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1039;  Dec.  Dig.  | 
429.*] 

3.  Municipal  Gobpobations  (S  460*)— Sfk- 
ciAL  Assessments  —  Taxino  Distbict  — 
Pbopebtt  Includeo. 

Where  the  charter  provides  that  the  board 
of  commissioners  shall  have  the  power  to  assess 
the  whole  cost  of  construction  against  the  own- 
ers of  the  property  abutting  upon  the  street 
improved,  who  are  benefited  thereby,  and  in 
apportioning  the  cost  of  such  improvement  each 
quarter  block  shall  be  charged  with  its  doe  pro- 
portion of  paving,  both  the  front  and  side 
streets  on  such  block,  together  with  the  areas 
formed  by  street  intersections,  which  costs  shall 
be  apportioned  among  the  lots  or  subdivisions 
of  sucn  quarter  blocks  according  to  the  benefit 
to  each  lot  or  parcel,  held,  that  the  charter 
means,  for  the  purpose  of  taxing  for  improve- 
ment of  streets,  the  taxing  district  shall  in- 
clude all  the  property  between  lines  drawn  par- 
allel with  the  street  imp^ved  and  back  oom 
it  one-half  block  on  each  side. 

[Ed.  Note. — For  other  cases,  see  Mimicipal 
Corporations,  Cent  Dig.  }{  1073,  1074;  Dec 
Dig.  i  450.*i 
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4.  MUNICTPAI,    COBPOBATIONS     (J    450*)— SPJ!- 

cial  asse88men1b  —  taxing  dibtbicts  — 

Paopekty  Included. 

Where  the  charier  so  provides  and  the  com- 
missioners, in  fixing  the  taxing  districts  to  pay 
for  the  improvement  of  a  street  running  east 
and  west,  went  back  on  the  north  side  of  the 
street  one  whole  biock,  held,  that  the  north  half 
of  the  block  so  included  was  without  the  taxing 
district. 

[^d.  Note. — For  other  cases,  see  Municipal 
Coriiorations.  Cent  Dig.  H  1073,  1074;  Dec. 
Dig.  i  450.«] 

K.  Municipal  Cobfobatiors  (|  450*)— 'Sfb- 
ciAL  Assessments— Taxing  Distbict. 

Where,  to  pay  for  the  improvement  of  a 
street  running  east  and  west  in  the  city  of 
Tulsa,  it  appears  that  blocks  from  15  to  21,  in- 
clusive, abutting  said  street  on  the  north,  were 
abutted  od  the  north  by  Fourth  street,  that  said 
street  was  abutted  on  the  north  by  correspond- 
ing blocks,  also  separately  numbered  on  the  city 
plat,  and  that  said  street,  theretofore  one  of  the 
city  s  system  of  streets,  lad  been  vacated  and 
occupied  by  a  railroad  right  of  way,  held,  that 
said  blocks  and  corresponding  blocKs  did  not 
thereby  become  one  blocit ;  that  said  street,  for 
assessment  purposes,  should  have  been  treated 
as  extended,  and  that  the  commissioners  in  fix- 
ing the  taxing  district  to  improve  said  street 
should  have  run  the  line  north  thereof  parallel 
with  said  street  and  back  from  it  one-half  block, 
and  not  parallel  with  said  street  between  blocks 
from  15  to  21,  inclusive. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  1073,  1074;  Dec. 
Dig.  S  450.*] 

6.  Mdniotpal  Cobpobattows  (|  484*)— Spe- 
cial Assessments— Pbopebtt  Benkfited— 
Determination — Conclcbiveness. 

Whether  lots  abutting  on  a  street  Improve- 
ment  and  included  in  a  railroad  right  of  way 
are  in  fact  benefited  by  the  street  improvement 
ia  a  legislative  question,  and,  having  been  set- 
tled by  the  legislative  power  of  the  city,  is  con- 
clusive on  as. 

[ETd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1137-1139;  Dec. 
Dig.  S  484.*] 

7.  Municipal  Cobpobationb  (§J  429,  450*)— 
Special  Assessments— Taxing  Distbict— 
Boundaries. 

Where  certain  parcels  of'  ground  appear 
upon  the  official  plat  of  a  city,  approved  by  the 
Secretary  of  the  Interior,  and  are  shown  as  lots 
and  blocks,  the  platted  boundary  lines  thereof 
must  control  in  fixing  the  taxinjj  district  to  im- 
prove a  street  upon  which  snid  blocks  abut. 
The  assessment  must  be  limited  to  the  blocks 
which  actually  abut  on  the  street,  and  cannot 
be  extended  to  corresponding  blocks  by  reason 
of  the  fact  that  the  street  intervening  between 
them  has  been  vacated  and  included  in  the  right 
of  way  of  a  railroad  company. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Pig.  {{  1039,  1073,  1074; 
Dec.  Dig.  S§  429,  450.*] 

(Additional  Byllabw  by  Editorial  Staff.) 

8.  Municipal  Corpobations  (J  450*)  —  As- 
sessment Distbict— "Block" — "Squabe." 

A  "block"  or  "square"  is  a  portion  of  a 
city  bounded  on  all  aides  by  streets  or  avenues, 
but  two  blocks  each,  bounded  by  a  street,  do 
not  necessarily,  when  thrown  together  by  the 
vacation  of  a  street,  constitute  a  single  block 
to  be  indnded  as  such  within  an  assessment 
district 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  }{  1073,  1074;  Dec. 
Dig.  {  450.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Block;   Square.] 


Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  the  Missouri,  Kansas  &  Texas 
Railway  Company  against  the  City  of  Tnlsa 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Rereised  and  remand- 
ed, with  directions. 

Clifford  L.  Jackson,  W.  B.  Allen,  and  M. 
D.  Green,  all  of  Muskogee,  for  plaintiff  in 
error.  John  R.  Ramsey,  City  Atty.,  of  Tulsa, 
and  Bledsoe  &  Treadw^  of  Oklahoma  01^, 
for  defendants  in  error. 

TURNER,  J.  On  December  14,  1912,  the 
Missouri,  Kansas  ft  Texas  Railway  Company, 
plaintiff  In  error,  sued  the  city  of  Tulsa  and 
the  Shelby-Downard  Asphalt  Company,  de- 
fendants In  error,  in  the  district  court  of 
Tulsa  county.  The  object  of  the  suit  was  to 
enjoin  the  dty  from  collecting  an  alleged 
illegal  assessment  sought  to  be  Imposed  by 
the  dty  on  certain  parcels  of  ground  known 
as  lots  upon  the  official  plat  of  said  city,  ap- 
proved by  the  Secretary  of  the  Interior  on 
AprU  11,  1902,  but  which,  at  the  time  of  the 
assessment  sought  to  be  restrained,  were  own- 
ed by  plaintiff  and  Included  In  Its  right  ot 
way,  for  the  cost  of  paving  Cameron  street, 
and  the  intersection  of  Cincinnati  avenue 
therewith.  There  was  trial  to  the  court,  and 
Judgment  refusing  to  grant  the  temporary  in- 
junction prayed,  and  plaintiff  brings  the  case 
here.  According  to  said  plat  these  lots  (ex- 
cept as  hereinafter  mentioned)  are  within  the 
north  half  of  block  15  to  21,  both  inclusive, 
which  abut  north  on  Fourth  street  and  south 
on  Cameron  street,  both  of  which  run  east 
and  west  Said  blocks  are  separated  by 
streets  which  intersect  Fourth  and  Cameron 
streets  at  right  angles,  Cincinnati  avenue 
Intersecting  said  streets  between  block  20 
and  21.  Plaintiff's  right  of  way  not  only 
runs  east  and  west  over  the  north  half  of 
these  blocks  and  covers  said  lots,  as  stated, 
but  Includes  Fourth  street,  vacated  by  the  city 
for  right  of  way  purposes,  and,  curving  south- 
ward, crosses  Cincinnati  avenue.  It  Is  the 
contention  of  the  city  that,  by  the  vacation 
of  said  street,  each  of  the  blocks  from  15 
to  21,  both  Inclusive,  and  corresponding  block 
north  of  said  vacated  street,  became  one  block 
for  assessment  purposes  and,  as  plalntlfra 
lots,  although  a  part  of  Its  right  of  way,  are 
within  the  south  half  of  the  blocks  thus  form- 
ed, they  are  liable  to  the  special  assessment 
taxed  to  pay  the  costs  of  improving  said 
street  The  dty  farther  contends  that  Cin- 
cinnati avenue,  bdng  a  side  street  between 
blocks  20  and  21,  the  lots  in  those  blocks 
covered  by  plaintiff's  right  of  way,  and  with- 
in the  quarter  block  abutting  on  Cameron 
street,  are  further  liable  to  the  assessment 
sought  to  be  imposed  for  paving  that  avenue 
where  It  intersects  Cameron  street  The 
cost   of   Improving   said    avenoe  over   and 
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across  the  plalnHirs  right  of  way,  taarlug 
be«i  paid,  is  not  in  this  case. 

[t]  Plaintiff,  conceding  the  facts  to  be  as  as- 
sumed by  the  city,  contends  that  it  is  not 
liable  for  any  of  the  assessments  sought  to 
be  imposed  upon  said  lots,  for  the  reason 
that  the  charter  of  the  city  does  not  author- 
ize it.  If  there  is  any  reasonable  doubt  as 
to  the  power  of  the  city  to  impose  this  tax, 
the  doubt  must  be  resolved  against  the  power 
of  the  dty.  It  seems  to  the  writer  of  this 
opinion  that  such  doubt  so  arises.  In  the 
first  paragraph  'of  the  syllabus,  in  the  case 
of  In  re  Unger,  22  Okl.  755,  98  Pac.  999,  132 
Am.  8t  Rep.  670,  we  laid  down  the  rule  thus: 

"A  grant  by  the  Legislature  of  taxing  power 
to  a  municipal  corporation  is  to  be  strictly  con- 
strued, and  any  fairly  reasonable  doubt  con- 
cerning tbe  existence  of  such  power  is  resolved 
by  tbe  courts  against  the  corporation,  and  the 
power  ia  denied.  All  acts  beyond  the  scope  of 
the  power  granted  are  void." 

1  Page  &  Jones,  Taxation  by  Assessment,  i 
229,  reads: 

"Furthermore,  assessment  proceedings  are 
proceedings  in  inritum,  and  heve  for  their  ulU- 
mate  object  tbe  tal<ing  of  property  from  the  in- 
dividual owner  without  bis  consent.  As  is  the 
case  in  all  proceedings  of  a  similar  character, 
snch  as  taxation,  the  statutes  conferring  the 
power  to  impose  local  assessroenta  must  be  con- 
strued strictly.  Tbe  intention  of  tbe  Legisla- 
ture to  confer  upon  public  corporations  the 
power  to  levy  local  assessments  must  appear 
affirmatively.  In  case  of  fair  and  reasonable 
doubt  as  to  the  existence  of  such  power,  the 
presumption  in  construing  the  statute  must  be 
against  its  existence." 

[2]  Turning  to  the  cbarter,  we  find,  after 
article  9,  S  h  provides  for  the  declaratory 
ordinance  and  other  preliminary  steps  for 
the  letting  of  a  contract  for  the  purpose  o( 
grading,  paving,  etc.,  that  section  4  provides: 
"The  cost  of  grading,  paving,  curbing  and 
guttering  any  street,  avenue  or  alley  may  be 
paid  in  part  by  the  city  or  in  part  by  the  own- 
ers of  property  benefited  by  such  improvement 
upon  the  property;  •  •  •  Provided,  that 
wnen  any  person,  firm  or  corporation  owns  any 
railroad  or  street  railroad  or  railroad  switch  of 
any  kind  on  such  street  or  alley  or  portion 
thereof  ordered  to  be  improved,  such  person, 
firm  or  corporation  shall  pay  the  whole  costs  of 
such  improvement  between  the  rails  and  tracks, 
and  for  two  feet  on  either  sfde  of  the  rails  of 
such  railroad  or  street  railroad,  and  tbe  city 
and  abutting  property  owners  shall  be  relieved 
of  the  part  of  tbe  costs  to  be  paid  by  such  road. 
[Note  here  that  the  railroad,  tbe  city,  and  th& 

.  abutting  property  owners  are  carefully  distin- 
guished. Which  means  that  when  the  charter 
speaks  of  the  property  owners,  it  does  not  mean 
the  railroad.]  The  pro  rata  share  of  the  cost 
of  such  improvement  payable  under  tbe  terms 
hereof  by  any  railroad  or  street  railroad  or  tbe 
owners  thereof,  together  with  all  costs  of  col- 
lecting the  same,  shall  be  a  special  tax  against, 
and  secured  by  a  Hen  upon  tbe  roadbed,  ties, 
rails,  fixtures,  rights  and  franchises  of  such 
railroad  or  street  railroad  and  the  owners  there- 
of, and  whenever  a  contract  shall  be  let  for 
any  such  improvement,  tbe  board  of  commission- 
ers shall  levy  a  special  tax  upon  the  railroad, 

'  ties,  rails,  fixtures,  right  and  franchises  of  such 
railroad  or  street  railroad,  for  the  pro  rata 
share  due  from  such  road,  for  improvement  be- 
tween their  tracks  and  rails  and  two  feet  on 
each  tide  thereof.  *  •  *  The  lien  provided 
for  sliall  be  a  first  and  prior  lien  paramount  to 
all  incumbrances  except  taxes,  upon  tbe  road- 


bed, ties,  rails,  fixtures,  rights  and  franchises 
of  the  person,  firm  or  corporation  or  company 
owing  the  railroad  or  street  railroads  aforesaid. 
"Provided  further,  that  when  any  street,  ave- 
nue or  alley  ii  ordered  graded,  paved,  curbed  or 
guttered  as  herein  provided,  any  person,  firm  or 
corporation  having  right  of  way  or  operating 
a  railroad  intersecting  or  crossing  such  street, 
avenue  or  alley  so  ordered  improved,  shall  bear 
the  entire  expense  of  grading,  paving,  curbing 
and  guttering  and  laying  sidewalks  over  ana 
across  their  tracks  and  right  of  way  for'' the 
full  width  of  such  right  of  way." 

Pertinent  to  this  inquiry,  section  6  pro- 
vides: 

"After  excluding  the  costs  of  making  any  im- 
provements between  and  two  feet  on  each  side  of 
the  track  and  rails  of  railroads  or  street  rail- 
roads, and  tbe  entire  cost  of  any  improvement 
crossing  the  right  of  way  of  any  railroad,  which 
costs  shall  be  assessed  against,  and  wholly  paid 
by  the  owners  of  such  railroads,  as  herein  pro- 
vided, and  subject  to  the  terms  hereof  [that  is, 
by  imposing  a  lien,  not  upon  the  lots  within  its 
right  of  way  but  upon  all  tbe  property  of  the 
railroad  including  its  "right  and  franchises"! 
tbe  city  of  Tulsa,  acting  oy  its  board  of  com- 
missioners, shall  have  the  power  to  assess  the 
whole  cost  of  construction,  reconstructions  and 
repairing  any  sidewalks,  curbing,  guttering  and 
paving  any  street,  avenue  or  alley  or  making 
any  other  improvements  ordered  under  the  terms 
hereof,  against  the  owners  of  property  abutting 
upon  the  street,  avenue  or  alley  or  part  or 
section  thereof  upon  which  such  improvements 
are  to  be  constructed,  and  who  are  specially 
benefited  thereby,  and  shall  have  tbe  power  to 
fix  a  lien  against  such  property  to  secure  the 
payment  of  tbe  portion  of  such  costs  assessed 
against  the  owners  of  such  property  and  ia 
apportioning  the  costs  of  such  improvements 
against  the  abutting  property  owners,  each 
quarter  block  shall  be  charged  with  its  doe 
proportion  of  paving,  both  the  front  and  side 
streets  on  snch  block,  and  the  alley  or  alleys 
therein,  together  with  the  area  formed  by  street 
intersection  and  alley  crossing,  which  coats  shall 
be  apportioned  among  the  lots  or  subdivisions 
of  such  quarter  blocks,  according  to  the  benefit 
to  each  lot  or  parcel." 

When  section  6  of  the  diarter  says,  as  it 
does: 

"After  excluding  the  costs  of  making  any  im- 
provements between  and  two  feet  on  each  side 
of  tbe  track  or  rails  of  railroads  •  •  •  and 
the  entire  cost  of  any  improvements  crossing  ^e 
right  of  way    •    *    •    which  costs  are   to  be 

*  *    *    paid  by  the  owners  of  such  railroads, 

•  *  •  the  city  •  •  •  shall  have  power  to 
assess  tbe  whole  cost  of  construction  •  •  * 
against  the  owners  of  property  abutting  upon 
the  street  upon  which  such  improvements  are 
constructed,  and  who  are  to  be  benefited  there- 
by, and  shall  have  tbe  power  to  fix  a  lien 
against  such  property    •    •    •  •• 

— ^as  plalntlfl  Is  tbe  owner  of  the  lots  covered 
by  Its  right  of  way  and  sought  to  be  assessed, 
assuming  them  to  be  within  the  quarter 
blocks  abutting  on  Cameron  street  and  that 
such  lots  would  be  benefited  thereby.  It 
would  seem  that  so  much  of  plaintiffs  right 
of  way  would  be  subject  to  this  assessment, 
as  contended  by  the  city.  But  such  is  a 
doubtful  implication.  I  say  doubtful  for  the 
reason  that,  having  expressly  provided  that 
plaintiff  should  pay  the  cost  of  the  improve- 
ment when  its  road  is  on  or  crosses  a  street, 
I  am  uncertain  whether  the  charter  meant  to 
include  plaintiff  In  the  word  "owners,"  and 
thereby  required  of  it  farther  payments  on- 
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der  different  conditions,  when  It  says  that, 
after  said  payments  are  made,  •  •  •  the 
dty  •  •  *  ghall  have  power  to  assess  the 
whole  cost  of  construction  •  •  •  against 
the  owners  of  proi)erty  npon  •  •  •  any 
street  •  •  •  who  are  benefited  thereby." 
And  this  doubt  Is  intensified  when  the  char- 
ter Is  careful  to  distinguish  between  the  par- 
ties In  interest,  that  is,  the  dty,  the  railroad, 
and  abutting  property  owners,  as  we  have 
seen.  On  the  other  hand,  plaintiff,  invoking 
the  mle  of  strict  construction,  contends  that 
when  the  charter  expressly  says  that  the  city 
may  impose  the  whole  cost  of  an  improvement 
and  enforce  a  lien  to  a  sale  of  its  entire  prop- 
erty when  two  conditions  exist,  L  e.,  when  the 
railroad  is  on  or  crosses  a  street  (neither  of 
which  it  does  here),  such  grant  of  power  is 
a  limitation  on  the  power  of  the  dty  to  im- 
pose a  lien  and  sell  a  part  of  the  property 
under  any  other  conditions.  Or,  in  other 
words,  that  the  power  thus  expressly  granted 
to  the  dty  impliedly  excludes  a  grant  of 
power  to  the  dty  to  assess  the  propert:^  and 
Impose  a  lien  thereon  under  other  and  differ- 
ent conditions.  In  my  judgment  this  con- 
tention is  sound.  2  liewis'  Sutherland,  Stat 
Con.  i  491,  says 

"Whet  is  expressed  is  exclnslTe  only  when  it 
is  creative.  •  *  •  The  maxim  it  applicable 
to  a  statutory  pTovirlnc  whlclc  granta  originally 
a  power  or  right." 

As  here,  for  instance,  wherc^  this  charter 
expressly  grants  to  the  dty,  when  those  two 
conditions  exist,  the  power  to  aseess  and  im- 
pose a  lien  upon  the  entire  property  of  the 
railroad  including  its  right  of  way.  The 
author  continues: 

"In  such  cases  the  powei:  or  right  originates 
with  the  statute  and  exists  only  to  the  extent 
plainly  granted." 

Applying  this  rule,  I  am  of  opinion  that, 
when  the  charter  expressly  created  a  right 
in  the  city  to  assess  the  entire  cost  of  a  pub- 
lic improvement  on  plaintUT's  entice  property, 
including  its  right  of  way,  when  its  railroad 
is  on  or  crosses  a  street,  and  says  nothng 
about  making  plaintiff  pay  any  part  of  those 
costs  where  its  property  abuts  on  a  street  to 
be  Improved,  as  here,  the  intent  of  the  fram- 
ers  of  the  charter  was  to  exclude  any  such 
idea,  together  with  the  idea  that  those  costs, 
or  any  part  thereof,  could  be  assessed  upon 
any  part  of  the  right  of  way  and  the  same 
sold  in  satisfaction  thereof.  But,  as  no  other 
member  of  the  court  agrees  witli  me,  in  view 
of  the  fact  that  plaintiff  in  error  is  the  "own- 
er" in  fee  of  these  lots  (Gilbert  et  al.  t.  M., 
K.  &  T.  Ry.  Ca  et  al.,  186  Fed.  102.  107 
O.  C.  A.  320),  I  will,  for  the  purposes  of  this 
case,  concur  in  the  view  of  the  majority  of 
the  court  that  when  the  charter  says: 

"  *  *  *  -After  excluding  the  costs  of  making 
any  improrements  between  and  two  feet  on  eacn 
side  of  the  track  or  rails  of  railroads  ♦  ♦  ♦ 
and  the  entire  coat  of  any  improvements  cross- 
ing the  right  of  way  *  •  *  which  coats  are 
to  be  *  *  *  paid  by  the  owners  of  such 
railroads,  *  •  •  the  city  •  •  •  ghall 
have  power  to  assess  the  whole  costs  of  oon- 
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stroetlon  •  •  •  against  the  owners  of  prop- 
erty abutting  upon  any  street  •  •  •  who 
are  to  be  benefited  thereby  and  shall  have  the 
power  to  fix  a  lien  against  such  property" 

— it  means  to  indude  this  company  as  the 
owner  of  the  property  in  question,  and  hence 
plaintiff  is  liable  to  respond  to  this  special 
assessment ;  that  is,  if  the  lots  in  controver- 
sy are  within  the  quarter  block  abutting  on 
Cameron  street  and  are  benefited  by  the  im- 
provement. 

[3,4,1]  The  charter  provides  that  the 
board  of  commissioners  shall  have  the  pow- 
er to  assess  the  whole  cost  of  this  construc- 
tion against  the  owners  of  the  property  abut- 
ting upon  the  street  improved  who  are  spe- 
cially benefited  thereby,  and  in  apportioning 
the  cost  of  such  improvement  each  quarter 
block  -shall  be  charged  with  its  proportion 
of  the  paving  both  of  the  front  and  dde 
streets  of  each  block,  together  with  the  area 
formed  by  street  intersections,  etc.,  which  cost 
shall  be  apportioned  among  the  lots  or  BUt>-. 
divisions  of  such  quarter  blocks  according  to 
the  benefit  of  each  lot  or  parcel.  In  other 
words,  the  charter  means  that,  for  the  pur- 
pose of  taxing  for  improving  Cameron  street, 
the  taxing  district  shall  include  all  the  prop- 
erty between  lines  drawn  parallel  with  that 
street  and  back  from  it  one-half  block  on 
each  side.  No  complaint  is  made  as  to  the 
south  line  of  this  district  but,  in  fixing  the 
north  line,  the  commissioners  went  back  on 
the  north  side  of  that  street  one  whole  block 
and  ran  the  line  parallel  with  Cameron  street 
between  blocks  15  and  21,  both  indusive,  and 
their  corresponding  blocks  north,  and  now 
contend  that,  by  the  vacation  of  Fourth 
street,  which  separated  them,  the  two  blocks 
became  one,  although  they  still  remained  sep- 
arately numbered  on  the  dty  plat  When 
we  remember  the  definition  of  a  "block"  or 
"square"  to  be  a  portion  of  a  city  bounded 
on  all  sides  by  streets  or  avenues,  it  would 
seem,  when  two  blocks,  each  bounded  by  a 
street  are  thrown  together  in  this  manner, 
as  both  would  then  be  bounded  by  streets, 
that  both  would  be  a  single  block.  But  the 
courts  have  held  not  sa  The  vacation  and 
occupation  of  Fourth  street  by  plaintiff's 
right  of  way  had  nothing  to  do  with  making 
any  one  of  these  blocks,  and  its  corresponding 
block  north,  one  block.  In  fact  had  Fourth 
street  never  been  opened  at  all  between  these 
blocks,  being  in  line  with  the  dty's  system 
of  streets,  as  it  is,  for  the  purpose  of  assess- 
ment the  assessing  power  of  the  dty  should 
have  considered  it  as  extended,  and  formed 
the  taxing  district  accordingly.  1  Page  & 
Jones  on  Taxation  by  Assessment  in  section 
628,  under  the  head  "Assessment  District 
Consisting  of  Blocks  or  Parts  of  Blocks,"  It 
is  said: 

"In  doubtfid  cases  the  court  has  some  discre- 
tion in  determining  what  a  square  is.  A  tract 
of  land  which  was  the  size  of  two  ordinary  cits 
squares,  which  was  surrounded  by  streets  and 
opposite  the  middle  of  which  on  either  side  a 
street  had  been  opened,  but  did  not  extend 
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through  the  large  tract  in  question,  was  treated 
as  consisting  of  two  squares  by  regarding  such 
street  as  opened  so  as  to  extend  through  such 
tract." 

In  support  of  the  text  the  learned  autbor 
cites  Dumesnil  t.  Shanks,  97  Ey.  364,  30  S. 
W.  654,  31  S.  W.  864.  Turning  to  that  case, 
the  facts  were  that  an  alley  began  in  Park 
street,  200  feet  east  of  Fourth  street,  and 
ran,  parallel  with  that  street,  north  260 
feet  The  distance  from  Park  avenue  to 
Ormsby  avenue  was  about  460  feet  and  from 
Fourth  street  to  Sixth  street  900  feet  The 
length  of  this  territory  from  east  to  west 
was  about  double  that  of  the  squares  on  the 
north  side  of  Ormsby  avenue,  arising  from 
the  fact  that  Fifth  street,  which  ran  halfway 
between  and  parallel  with  Fourth  and  Sixth 
streets  up  to  the  north  side  of  Ormsby  ave- 
nuie,  stops  there.  On  this  state  of  facts  it 
was  held  that  the  cost  of  Improving  the  alley 
should  be  apportioned  over  the  property  ly- 
ing east  of  a  line  corresponding  with  the 
'  center  of  E^fh  street,  if  extenued.  In  other 
words,  that  the  territory  the  size  of  two 
blocks  should  be  cut  in  two  by  an  extension 
of  Fifth  street  Precisely  this  was  held  again 
in  Specht  V.  Barber  Asphalt  Paving  Co.  (Ky.) 
80  S.  W.  1106.  By  ordinance  approved  the 
carriageway  of  Frankfort  avenue  was  ordered 
Improved  40  feet  in  width  by  grading,  pav- 
ing, etc.,  between  two  certain  avenues,  at 
the  cost  of  the  owners  of  the  adjoining 
ground  extending  back  from  the  street  195 
feet  The  council  proceeded  upon  the  as- 
sumption that  the  land  was  not  divided  into 
squares  by  principal  streets.  After  the  con- 
tract had  been  let  and  the  work  performed 
and  accepted  and  warrants  duly  issued,  some 
of  the  property  owners  falling  to  pay,  suit 
was  brought  on  the  ground  that  the  ordi- 
nance was  void  because  it  fixed  the  taxing 
district  at  195  feet  instead  of  going  back 
halfway  to  the  next  street  The  next  streets 
referred  to  were  streets  running  parallel  with 
Frankfort  avenue.  In  holding  that  this 
should  be  done  the  court  said: 

"While  the  cross-streets  on  the  north  side 
of  Frankfort  avenue  were  not  extended  so  as  to 
intersect  the  cross-streets  on  the  south  side  of 
Frankfort  avenue  because  of  the  right  of  way 
of  the  Louisville  &  Nashville  Railroad  Com- 
pany which  intervened,  for  the  purpose  of  as- 
sessment under  the  statute  these  cross-streets 
must  be  treated  as  extended.  This  was  so  held 
in  Cooper  v.  Nevin,  90  Ky.  90,  13  S.  W.  841." 

In  the  case  referred  to  the  syllabns  reads: 
"Where  the  territory  on  one  side  of  the  im- 
proved street  has  been  defined  into  ordinary 
squares^  the  territory  on  the  other  side,  al- 
though it  has,  in  fact,  not  been  thus  subdivided, 
will,  if  bounded  by  principal  streets,  be  treated 
as  if  the  cross-streets  at  right  angles  to  the 
improved  street  had  been  extended  through  the 
territory  on  that  side:  and,  although  the  dis- 
tance to  the  next  parallel  street  may  be  greater 
than  the  depth  of  an  ordinary  square,  yet  If  it 
is. apparent  that  the  distance  is  not  great  enough 
to  admit  of  the  territory  being  subdivided  by 
another  ;>arallel  street,  the  divisions  made  by 
the  imaginary  extensions  of  the  cross-streets 
will  be  treated  as  squares  within  the  meaning  of 
the  charter,  and  the  taxing  district  extended 


halfway  to  the  parallel  street;  and  property 
within  one  of  these  squares  cannot  be  taxed  to 
pay  the  cost  of  improving  the  streets  in  an- 
other square,  the  cost  of  the  improvement  being 
greater  in  the  one  square  than  in  the  other. 
The  district  to  be  taxed  in  such  a  case  is  de- 
fined by  the  charter. 

"In  this  case  the  distance  to  the  next  parallel 
street  on  that  side  of  the  improved  street  which 
has  not  been  subdivided  is  630  feet  Two  croa>- 
streets  which  divide  the  territory  on  the  other 
side  of  the  street  have  not  been  extended 
through  this  territory.  Held,  that  this  are* 
should  be  treated  as  if  divided  into  squares  cor- 
responding to  the  squares  on  the  opposite  side 
of  the  street,  except  as  to  depth,  and  the  lots 
taxed  to  the  depth  of  315  feet  that  being  half- 
way back  to  the  next  street ;  and  the  property 
in  one  of  these  squares  should  not  be  required 
to  contribute  to  pay  the  cost  of  the  improvement 
in  the  other." 

[1-7]  But  in  addition  to  what  we  have  aald 
there  is  another  reason  for  holding  that  thin 
method  of  forming  the  taxing  district  was 
error.  Blocks  15  to  21,  both  inclusive,  ap- 
pear upon  the  official  plat  as  blocks,  and  as 
blocks  they  should  have  been  considered  by 
the  taxing  power  of  the  city  In  fixing  the 
taxing  district  In  other  words,  in  so  doing 
the  official  plat  of  the  city  should  have  gov- 
erned, and  the  north  line  of  the  taxing  dis- 
trict drawn  so  as  to  divide  blocks  from  16 
to  21,  both  inclusive,  equally  north  and 
south.  Smith  et  al.  ▼.  City  of  Des  Moines  et 
al.,  106  Iowa,  690,  76  N.  W.  836,  was  a  suit 
in  equity  to  enjoin  the  collection  of  special 
assessment  for  improving  Pennsylvania  ave- 
nue. The  widening  of  the  avenne  took  40 
feet  off  lot  21  on  the  comer  where  it  inter- 
sects Walker  street  and  added  it  to  the  ave- 
nue, leaving  a  strip  only  10  feet  lengthwise 
remaining  of  that  lot  At  the  time  the  as- 
sessment was  levied  said  10  feet  and  lot  20 
next  to  it  were  both  assessed  for  the  im- 
provement The  governing  statute  provided 
that  an  assessment  for  a  street  improve- 
ment "shall  be  a  lien  vpoa  the  property  abut- 
ting on  such  street"  on  which  the  improve- 
ment is  made,  and  that  it  "shall  be  limited  to 
the  lot  or  lands  bounding  or  abutting  on 
such  street"  In  passing,  the  court  held 
that  the  assessment  was  confined  to  said  strip 
of  10  feet,  and  could  not  be  extended  to  cov- 
er lot  20,  and  hence  that  the  assessment  at- 
tempting so  to  do  was  void.  The  court  fur- 
ther held  that: 

"Where  a  tract  had  been  platted  into  lots  the 
platted  boundary  lines  must  control,  and  the  as- 
sessment must  be  limited  to  the  lot  or  parcel  of 
ground  which  actually  abuts  on  the  street  and 
cannot  be  extended  to  a  contiguous  point  though 
the  latter,  with  the  abutting  lot,  constitute  a 
single  tract  and  is  used  jointly  for  a  single 

Purpose,    *    •    •    and  fronts  on  the  street  to 
a  improved." 

And  so  we  say  that,  as  the  platted  bound- 
ary lines  of  the  lot  controlled  in  that  case, 
so  the  platted  boundary  lines  of  block  15  to 
21,  both  inclusive,  must  control  in  this  case 
in  determining  what  Is  meant  by  a  "block," 
and  that  the  lots  in  controversy,  lying  within 
the  north  half  of  the  platted  blocks,  as  they 
do,  were  without  the  taxing  district,  and 
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bonce  the  assessment  sought  to  be  imposed 
thereon  is  void.  To  the  same  effect  see 
Gardner  et  al.  t.  Bberhart  et  al.,  82  111.  816, 
where  It  Is  held  that  the  court  will  take  Ju- 
dicial notice  of  government  surveys  of  land 
and  also  blocks  and  lots  in  towns  and  cities. 
Also,  see,  Scott  County  v.  Hinds,  60  Minn. 
204,  62  N.  W.  528. 

Of  course  we  do  not  bold  that  the  assess- 
ment imposed  for  improving  Cameron  street 
on  the  north  half  of  lot  7  In  block  18,  and 
the  south  half  of  lot  2  in  block  20,  and  on 
lots  2,  3,  4,  and  5  in  block  21,  is  void.  This 
for  the  reason  that  they  are  within  the  south 
half  of  those  blocks,  and  are  hence  within 
the  proper  taxing  district  indicated,  and,  al- 
though included  within  plaintiff's  right  of 
way,  are  presumed  to  be  benefited  by  the  im- 
provement Whether  they  are  in  fact  so  ben- 
efited we  cannot  say,  for  the  reason  that  the 
same  is  a  legislative  question  which,  having 
been  settled  by  the  legislative  power  of  the 
city,  is  conclusive  on  us.  This  precise  ques- 
tion arose  In  L.  &  K  Ry.  Co.  v.  Barber  As- 
phalt Co.  et  al.,  197  U.  S.  430,  26  Sup.  Ct. 
466,  49  Ii.  Ed.  819.  The  case  was  on  error 
from  the  Court  of  Appeals  of  Kentucky  to 
review  a  Judgment  of  the  Jefferson  circuit 
court  of  that  state  enforcing  an  assessment 
for  street  Improvement  The  defense  made 
by  plaintiff  in  error  was  that  its  only  inter- 
est in  the  lots  was  a  right  of  way  for  its  main 
roadbed,  and  that  neither  the  right  of  way  nor 
the  lots  would  get  any  benefit  from  the  im- 
provement, and  hence  any  special  assessment 
would  deny  it  the  equal  protection  of  the 
law  and  was  contrary  to  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  The  law  under  which  the  assessment 
was  made  provided  that  It  should  be  made 
at  the  exclusive  cost  to  adjoining  owners  to 
be  apportioned  according  to  the  number  of 
feet  owned  by  them.  The  court  in  passtug 
said: 

"There  is  a  look  of  logic  when  It  la  said  that 
special  asseaamenta  are  rounded  on  special  bene- 
fits, and  that  a  law  which  makes  it  possible  to 
assess  beyond  the  amount  of  the  special  benefit 
attempts  to  ariae  above  its  source.  Bat  that 
mode  of  argument  assumes  an  exactness  in  the 
premiaea  which  does  not  exist.  The  foundation 
of  thia  familiar  mode  of  taxation  is  a  question 
of  theory.    The  amount  of  benefit  which  an  im- 

Srovement  will  confer  upon  particular  land,  in- 
eed,  whether  it  is  a  benefit  at  all,  la  a  matter 
of  forecast  and  estimate.  In  its  general  aspecta 
at  least  it  is  peculiarly  a  thing  to  be  decided  by 
those  who  make  the  law" 

— and  held  in  effect,  as  expressed  by  the  syl- 
labus, that: 

"The  fact  that  the  only  use  made 'of  a  lot 
abutting  on  a  street  Improvement  is  for  a  rail- 
way rignt  of  way  does  not  make  invalid,  under 
Const.  U.  S.  Amend.  14,  for  lack  of  benefits,  an 
assessment  thereon  for  toe  grading,  curbing,  and 

Saving,  made  under  the  area  rule,  prescribed  by 
:y.  St  §i  2833,  2834." 

And  this  is  in  keeping  with  the  weight  of 
authority.  Turning  to  the  case  affirmed  (L. 
&  N.  Ry.  Co.  ▼.  Barber  Asphalt  Paving  Co., 


116  Ky.  856,  76  S.  W.  1097)  we  find  this  lan- 
guage: 

"It  is  not  the  Intangible  right  to  use  it,  but 
the  atrip  of  land  which  the  railroad  company  ap- 
propriates for  its  use,  and  upon  which  it  builds 
its  roadbed,  that  is,  its  right  of  way.  The  n.tl- 
road  company  has  been  in  possession  of  the 
strip  of  land  in  question  for  50  years.  •  •  • 
It  is  therefore  practically  the  owner  of  the  land. 
If  this  atrip  of  land  was  not  occupied  by  the 
railroad  company  as  a  right  of  way,  it  would 
not  be  suggested  that  it  was  not  aubject  to  the 
special  tax  for  street  improvement  The  pur- 
pose for  which  the  lot  ia  used  cannot  affect  the 
question  of  ita  liability  for  the  coat  of  street  im- 
provement. •  •  •  Under  the  statute  govern- 
ing street  improvement,  a  lot  is  any  piece  of 
land  within  the  territory  defined  by  the  statute 
or  the  general  council,  where  the  territory  to 
be  assessed  ia  not  bounded  by  principal  atreeta. 
The  use  or  nonuse,  or  the  character  of  the  use, 
to  which  the  parcel  of  land  is  put  doea  not  de- 
termine the  question  whether  it  is  or  ia  not  a 
lot.  The  strip  of  land  used  by  the  railroad  com- 
pany the  day  before  it  was  appropriated  by  it  as 
a  right  of  way  was  a  lot  in  the  meaning  of  the 
statute,  and  to  thus  appropriate  it  cannot 
change  its  character." 

This  is  in  keeping  with  the  holding  of  our 
own  court  in  Kerker  et  al.  v.  Bocher  et  aL, 
20  Okl.  at  page  763,  95  Fac.  at  page,  995. 
The  court  said: 

"Also  it  is  within  the  power  of  the  Leglsla- 
ture  to  conclusively  determine  in  advance  what 
improvements  shall  be  taxed  againat  certain  dis* 
tricts,  and  it  is  presumed  that  the  Legislature 
haa  determined  in  advance  what  property  shall 
be  benefited  to  the  extent  of  the  cost  of  such  im- 
provements. French  v.  Barber  Asphalt  Co., 
181  U.  S.  324,  21  Sup.  Ct  626,  45  L.  Ed.  879; 
Paulsen  v.  City  of  Portland,  149  U.  S.  80,  13 
Sup.  Ct  760,  37  L.  Ed.  637 ;  Meier  v.  City  of 
St  I^uis,  180  Mo.  891,  79  S.  W.  955;  Cooley 
on  Taxation  (3d  Ed.)  vol.  2,  p.  1257;  Harton 
y.^  Town  of  Avondale,  147  Ala.  458,  41  South. 
936." 

It  follows,  Cincinnati  avenue  being  a  aide 
street  between  blocks  20  and  21,  that  the  lots 
within  the  south  half  of  those  blocks,  al- 
though within  plaintUTs  right  of  way,  were 
properly  assessed  to  pay  their  share  of  the 
cost  of  paving  the  intersection  of  that  avenue 
with  Cameron  street  It  also  follows  that, 
for  the  reason  the  taxing  power  of  the  city 
erroneously  fixed  the  taxing  district,  as  stat- 
ed, the  court  erred  in  refusing  to  grant  the 
injunction  prayed.  The  cause  is  therefore 
reversed  and  remanded,  with  directions  to 
proceed  in  accordance  with  this  opinion.  All 
the  Justices  concur. 

"^="  (4S  Okl.  21») 

OBBRT  T.  ZAHN.    (No.  2970.) 
(Supreme  Court  of  Oklahoma.     Nov.  4,  1914. 
Rehearing  Denied  Jan.  9.  1915.) 

(Syllabut  ly  the  Court.) 

FoBciBLK  Kntbt  ANn  Detaineb  ({  47*)— Tax- 
ation OF  Costs— JuBisDicTioN. 

Where,  pending  the  trial  of  an  action  of  un- 
lawful detainer,  damages  were  waived,  and,  by 
consent  of  counsel,  it  was  made  to  appear  to  the 
court  after  issue  Joined  that  defendant  had  left 
the  country  and  yielded  possession  of  the  prem- 
ises in  controversy  to  plaintiff,  held,  construing 
Rev.  Laws  1910,  |  5229,  that  the  cause  of  action 
was  extinguished,  and  the  court  was  without  Ju- 
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risdiction  to  render  Judgment  for  plaintiS  and 
tax  defendant  with  the  costs. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  U  188,  189 ;  Dec. 
Dig.  S  47.*] 

Error  from  District  Court,  Caddo  County; 
Frank  M.  Bailey,  Judge. 

Action  by  Abe  Zabn  against  M.  Obert. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Balllnger  ft  Maxwell,  of  Anadarko,  for 
plaintiff  In  error.  Blake  &  Boys,  of  Oklaho- 
ma City,  and  C.  H.  Carswell,  of  Anadarko, 
for  defendant  In  error. 

TURNER,  J.  After  tlie  mandate  had  gone 
down  and  been  spread  of  record  in  the  dis- 
trict court  of  Caddd  county,  Zahn  v.  Obert, 
24  Okl.  159,  103  Pac  702,  an  action  of  unlaw- 
ful detainer,  came  on  for  trial  upon  the  mer- 
its. During  the  trial  It  developed,  pending 
the  cause  and  after  Issues  joined,  that  Obert 
had  left  the  country  and  yielded  possession 
of  the  property  In  controversy  to  Zahn  with- 
out any  agreement  as  to  costs.  Thereupon  it 
was  contended  by  counsel  for  defendant  that 
the  court  had  lost  jurisdiction  of  the  subject- 
matter,  and  was  without  power  to  render 
judgment  in  favor  of  plaintift  for  possession 
and  tax  defendant  with  the  costs.  But  the 
court  held  not  so,  and  did  both  (damages  be- 
ing waived),  to  which  defendant  excepted, 
and,  after  motion  for  a  new  trial  filed  and 
overruled,  brings  the  case  her&  This  was 
error. 

In  Thompson  v.  Union  Elevator  Co.,  77  Mo. 
520,  the  court,  on  the  question  of  costs  nu- 
der  similar  circumstances,  said: 

"At  common  law,  plaintiS  was  in  no  case  en- 
titled to  recover  costs.  Steele  v.  Wear,  54  Mo. 
632.  In  this  state  the  matter  of  costs  is  regulat- 
ed by  statute,  which  is  to  be  strictly  constrned. 
Shed  V.  K.  C,  St.  J.  &  C.  B.  R.  R.  Co.,  67  Mo. 
687 ;  Gordons  v.  Manpin,  10  Mo.  852  [47  Am. 
Dec.  118)." 

This  sends  us  to  the  statute.  Our  statute 
governing  costs  (Rev.  Laws  1910,  |  6229) 
reads: 

"Where  it  is  not  otherwise  provided  by  this  or 
other  statutes,  costs  shall  be  allowed  of  course  to 
the  plaintiff,  upon  a  judgment  in  his  favor,  in 
actions  for  the  recovery  of  money  only,  or  for 
the  recovery  of  specific,  real  or  personal  prop- 
erty." 

Which  means  that  costs  shall  follow  the 
judgment  for  plaintiff  as  of  course.  When 
possession  was  yielded  the  cause  of  action 
was,  by  that  act,  settled  out  of  court  and  ex- 
tinguished. After  that  the  court  was  with- 
out Jurisdiction  to  enter  judgment  for  plain- 
tiff, and  hence  could  not  allow  him  costs. 
There  is  conflict  on  the  authorities  upon  this 
proposition,  however,  11  Cyc.  83,  says: 

"In  some  jurisdictions  the  rule  is  that,  where 
a  cause  of  action  is  extinguished  by  agreement 
of  the  parties,  whether  by  payment,  compromise, 
release,  or  otherwise,  the  plaintiff  will  be  entitled 
to  costs,  in  the  absence  of  some  agreement  in  rela- 
tion to  the  disposition  of  costs.  *  *  *  In  other 
.  jurisdictions  it  is  held  that,  where  a  cause  of 


action  is  extinguished  by  agreement  between  th« 
parties,  whether  by  payment,  settlement,  release, 
or  otherwise,  no  agreement  being  made  as  to 
costs  the  plaintiff  cannot  recover  costs.  This 
rule  has  been  held  to  apply  as  well  in  equity  as 
in  law  although  the  question  of  costs  be  reserved 
for  the  decision  of  the  chancellor.     •    •     •  " 

Two  River  Mfg.  Co.  v.  Beyer  et  al.,  74 
Wis.  210,  42  N.  W.  232,  17  Am.  St  Rep.  131, 
supports  the  latter  view,  and  states  the  rea- 
son for  the  rule.  It  Is,  we  think.  In  line  with 
the  weight  of  authority.  That  was  an  ac- 
tion to  set  aside,  as  clouds  on  plaintiff's  title 
to  certain  lands,  a  certain  judgment,  a  sher- 
iff's deed,  and  a  conveyance  by  the  grantee 
In  that  deed.  The  facts  were  that  one  Pfaa 
was  the  original  owner  of  the  lands  in  con- 
troversy. They  were  sold  for  taxes  and  bid 
in  by  the  county,  which  held  the  certificates, 
and  which  went  by  several  assignments  Into 
the  hands  of  one  Webster,  who  brought  a 
suit  to  foreclose  the  same  against  Pfau,  Who 
answered.  Pending  the  suit  Pfau  sold  the 
lands  to  plaintiff  after  Pfau  had  redeemed 
the  lands  and  obtained  a  certificate  of  re- 
demption therefor  and  notified  Webster  there- 
of, who  received  and  accepted  the  redemption 
money  for  hla  own  use  as  holder  of  the  cer- 
tificates without  demanding  the  costs  of  the 
suit,  which  remained  unpaid.  Thereafter 
Webster,  treating  the  case  as  still  pending, 
without  knowledge  of  Pfau  or  plaintiff,  pur- 
sued the  same  to  judgment  and  sale  for 
"costs  and  disbursements,"  at  which  time  the 
land  was  bought  In  by  one  Cook,  and  the 
sale  confirmed.  Cook  conveyed  to  defendant, 
and  plaintiff  sued  to  clear  his  title.  The 
court  said: 

"The  tax  certificates  were  the  cause  of  action, 
and  the  sole  cause  of  action,  of  that  suit  of  fore- 
closure. They  are  to  be  foreclosed  in  the  same 
manner  as  mortgages  (section  1181,  R.  S.).  and 
are  the  cause  of  action,  the  same  as  mortgages 
are  the  cause  of  action  in  suits  of  foreclosure. 
The  redemption  of  the  lands  from  the  certifl- 
cates,  pending  the  suit  of  foreclosure,  must  havs 
the  same  effect  upon  the  suit  as  the  payment  of 
the  mortgages,  or  redemption  of  the  lands  from 
the  mortgages,  pending  the  suits  for  their  fore- 
closure. In  both  cases,  respectively,  the  tax  cer- 
tificates and  the  mortgages  are  the  subject  mat- 
ter of  the  suits.  The  sole  object  •t  the  suits  is 
to  foreclose  them,  and  the  sole  result  is  the  judg- 
ment of  foreclosure.  The  suit  is  brought  upon 
them,  and  on  account  of  them  alone.  They  are 
the  principal  of  the  suit,  and  the  lis  pendens  as 
notice  is  of  them  alone,  and  of  the  lands  upon 
which  they  are  liens  and  the  title  of  which  is  in- 
volved in,  and  will  be  affected  by,  the  action 
and  the  judgment  therein.  In  all  possible  re- 
spects they  are  the  same  as  any  other  causes  of 
action,  such  as  a  promissory  note,  or  a  bond  for 
the  payment  of  money,  a  trespass,  or  damage 
feasant,  or  any  other  which  may  be  satisfied  or 
discharged  by  the  payment  of  money  and  for 
which  a  judgment  may  be  rendered.  There 
could  be  no  action  without  such  a  cause  or  some 
cause  of  action.  When  such  a  cause  no  longer 
exists,  there  is  no  longer  any  cause  of  action, 
and  the  action  is  at  an  end.  An  action  could 
not  continue  as  an  action  when  the  cause  has 
been  removed,  any  more  than  an  action  could  be 
commenced  without  a  cause  of  action.  The  costs 
are  merely  incidental  to  an  action  based  on  a 
sufficient  cause  of  action,  and  are  not  part  of  It, 
but  the  creature  of  tiie  statute,  which  can  on'y 
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follow  a  )adiiin«nt  or  final  determination  of  an 
action  in  whicli  the  cause  of  action  is  merged: 
An  action  cannot  be  brought  merely  for  the  costs 
thereof,  nor  can  an  action  be  maintained,  after 
the  cause  of  action  has  been  removed,  merely  for 
the  costs  thereof ;  for  then  they  would  be  no 
longer  incidental,  hut  the  principal  of  the  suit. 
Can  an  action  be  commenced  to  foreclose  a  mort- 
gage or  tax  certificate,  or  on  a  note  or  l>ond,  or 
for  trespass,  after  the  mortgage  or  tax  certifi- 
cate had  been  redeemed,  or  the  note  or  bond  had 
been  paid,  or  the  trespass  satisfied,  and  the 
money  had  been  accepted  by  the  plaintiff?  No 
more  can  such  actions  subsist  and  continue  to 
Judgment  after  such  redemption,  payment,  or 
satisfaction  had  been  acknowledged  by  the  ac- 
ceptance of  the  money.  The  action  is  ended 
when  the  cause  of  action  is  taken  out  of  it 
The  reason  of  the  rule  ia  apparent  It  la  in- 
herent." 

Geiser  TtaTesbing  Machine  Co.  t.  Smith  et 
at,  36  W1&  205,  17  Am.  Rep.  494,  was  an  ac- 
tion upon  a  promissory  note.  The  facta  were 
that  on  March  17,  1873,  summons  and  com- 
plaint In  the  action  were  delivered  to  the 
sherlll  with  Intent  to  have  the  same  served 
upon  the  defendants;  that  before  service 
defendants  paid  plaintiff's  attorney  the  prin- 
cipal and  interest  on  the  note  in  full,  who 
accepted  the  money,  but  claimed  $17  costs; 
whereupon,  defendants  refusing  to  pay,  a 
surrender  of  the  note  was  refused  upon  that 
ground.  Service  was  thereafter  had.  The 
note  contained  an  agreement  to  pay  plaintiff 
6  per  cent,  for  attorney's  fees  if  suit  was 
brought  thereon.  On  this  state  of  facts 
there  was  Judgment  for  plaintiff  for  costs, 
from  which  defendants  appealed.  In  revers- 
ing the  case  the  court  said  it  was  not  neces- 
sary to  decide  when  the  suit  was  com- 
menced: 

"Because,  whether  it  was  commenced  or  not, 
the  acceptance  by  the  plaintiffs  of  full  payment 
of  the  amount  due  on  the  note  extinguished  their 
right  to  prosecute  it  It  may  he  that  the  plain- 
tiffs might  have  refused  the  payment,  and  pros- 
ecuted the  suit  to  judgment  for  damages  and 
costa.  But  they  could  not  receive  the  damages 
and  reserve  the  right  to  prosecute  the  suit  for 
costs.  Canfieid  ▼.  School  District,  19  Conn. 
629;  Ayer  v.  Ashmead,  81  Conn.  447  [83  Am. 
Dec.  154] ;  BueU  v.  Flower,  89  Conn.  462  [12 
Am.  Rep.  414]." 

And  In  the  syllahns: 

"Where,  after  commencing  an  action  upon  a 
note,  plaintiff  accepted  payment  of  the  amount 
due  on  the  note,  this  extinguished  his  right  of 
action ;  and  it  was  error  to  render  Judgment  in 
bis  favor  for  the  cdsts  of  the  suit" 

BueU  T.  Flower,  supra,  was  assumpsit  on 
a  promissory  note,  brought  in  the  superior 
court  of  New  Haven  county.  After  suit 
brought,  defendant  proved  without  objection 
that  upon  the  first  day  of  the  term  his  at- 
torney had  paid  plaintitrs  attorney  a  sum 
certain  in  full  of  principal  and  interest  due 
on  the  note,  and  that  payment  of  the  costs 
of  the  suit  was  requested  and  refused,  that 
thereupon  plaintiff's  attorney  retained,  and 
still  retains,  possession  of  the  note,  and 
claimed  he  was  entitled  to  Judgment  for 
damages  and  costs.  In  passing  upon  the 
reserved  question  as  to  what  Judgment 
should  be  rendered,  the  court  said: 


"It  ts  not  jpretended  that  the  costs  in  contro- 
versy in  this  case  are  an  independent  claim 
against  the  defendant  but  it  is  conceded  that  it 
is  necessary  for  the  plaintiff  to  recover  judg- 
ment of  some  amount  as  debt  or  damage  before 
there  can  be  a  recovery  of  the  costs  that  have 
been  made.  But  the  debt  has  been  paid,  and  the 
payment  has  been  voluntarily  accepted  in  full 
satisfaction  of  all  that  is  due  the  plaintiff  as  a 
debt  and  on  what  principle  can  he  be  entitled 
to  recover  something  more  as  debt  or  damages? 
The  voluntary  acceptance  of  money  as  full  pay- 
ment of  the  debt  operates  as  a  discharge  of  the 
debt,  and  consequently  as  a  discharge  of  the 
costs  incident  to  the  debt,  which  otherwise' he 
would  have  been  entitled  to  recover.  The  tender 
of  the  debt  by  the  defendant  without  a  tender  of 
the  costs  that  had  been  made  would  not  have 
had  this  effect  It  is  the  voluntary  acceptance 
of  the  money  as  a  full  payment  of  the  debt  that 
operates  to  discharge  the  costs,  which  until 
judgment  are  only  an  incident  oi  the  debt  A 
majority  of  the  conrt  are  of  the  opinion  that  the 
plaintiff  himself  has  put  it  out  of  his  power  to 
recover  the  costs  in  controversy,  and  therefore 
advise  the  superior  court  to  render  Judgment  for 
the  defendant" 

Poppers  T.  Meager,  33  111.  App.  20,  was  a 
suit  in  which  a  distress  warrant  was  levied 
on  the  property  of  defendant  for  the  rent 
of  the  landlord.  After  issue  Joined  on  a 
plea  of  nil  debet,  the  rent  for  which  the 
warrant  issued  was  paid;  nevertheless  the 
cause  proceeded  to  trial  after  the  goods  bad 
been  released  on  bond.  At  the  trial  the  ex- 
pense of  the  custody  of  the  goods  levied  upon 
was  proven  to  be  $15,  and  from  a  Judgment 
for  that  amount  rendered  and  entered 
against  him  defendant  appealed.  Of  this 
amount  the  court  said: 

"But,  such  allowances  being  costs,  the  party 
is  not  entitled  to  recover  them  unless  be  is,  by 
statute,  entitled  to  costs.  'No  final  costs  were 
recoverable  by  the  plaintiff  or  defendant  at 
common  law.'  2  mdd'a  Pr.  946.  Without  a 
judgment  in  his  favor  for  the  thing  sued  for, 
debt,  damages,  chattels  or  land,  the  various  stat- 
utes do  not  provide  for  any  final  costs  to  the 
plaintiff.  If  his  cause  of  action  is  extinguished 
pendente  lite,  his  right  to  a  recovery,  and  with 
it  his  title  to  costs,  is  gone.  Sweetland  v.  Tut- 
hill,  64  111.  215.  The  judgment  must  be  re- 
versed, but,  as  no  further  proceedings  can  be  had 
in  the  cause,  it  is  uaeless  to  remand  it" 

And  In  the  syllabus: 

"Without  a  judgment  in  his  favor  the  plain- 
tiff is  not  entitled  to  costs;  if  a  canse  of  ac- 
tion is  extinguished  pendente  lite,  a  right  to  a 
recovery,  and  with  it  the  title  to  costs,  is  gone." 

In  Skinner  v.  Jones,  4  Scam.  (111.)  193,  a 
part  of  the  syllabus  reads: 

"Before  a  plaintiff  is  entitled  to  recover  costs 
from  a  party  he  summons  into  court,  be  must 
show  that  he  had  a  cause  of  action  against  him 
at  the  time  of  the  institution  of  the  suit  and 
that  it  still  subsists.  If,  between  the  commence- 
ment of  the  suit  and  the  trial,  be  voluntarily  re- 
leases his  cause  of  action,  his  right  to  recover 
costs  is  gone." 

See,  also,  McCoy  et  aL  t.  Longhery,  11 
PhUa.  (Pa.)  302;  Keeler,  Agt.,  v.  Van  WIe, 
49  How.  Prac  (N.  Y.)  97;  Warfleld  v.  Wat- 
kins,  SO  Barb.  (N.  X.)  395;  Chrlstte  v. 
Corbett,  34  How.  Prac  pj.  Y.)  19;  Bendit, 
Agt,  V.  Annesley,  27  How.  Prac  (N.  YJ 
184;  Hayes  County  t.  Wileman,  82  Neb. 
669,  US  N.  W.  478;    Montgomeiy  T.  Hai^ 
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son,  1  Brev.  (S.  C.)  480;  Johnson  ▼.  Bran- 
nan,  6  Johna  (N.  Y.)  268;  Watson  t.  De 
Peyster,  1  Calnes  (N,  Y.)  66;  Morgan  v. 
Griffin,  1  Gilman  (6  lU.)  665;  Bates  r. 
Norris,  13  Civ.  Proa  R,  (N.  T.)  395 ;  Pulver 
T.  Harris,  62  Barb.  (N.  Y.)  600;  Weeks  v. 
Starr  (Sup.)  132  N.  Y.  Supp.  393. 

We  are  therefore  of  opinion,  when  pen- 
dente lite  defendant  yielded  possession  of  the 
property  in  controversy,  as  he  did,  that  there 
was  left  remaining  no  issue  to  try;  that  the 
court  lost  jurisdiction  of  the  subject-matter, 
and  hence  could  render  no  Judgment  affect- 
log  the  same,  and,  there  being  no  agree- 
ment as  to  the  costs,  erred  In  taxing  the 
same  against  defendant.  Precisely  what  de- 
fendant  did,  in  eSect,  when  on  the  trial  it 
was  made  known  to  the  court  by  agreement 
of  counsel  that  possession  had  been  yielded 
and  accepted,  as  stated,  was  to  interpose 
what  was  known  at  common  law  to  a  plea 
puis  darrein  continuance  or,  under  the  stat- 
ute (Rev.  Laws  1910,  }  4795),  a  supplemental 
answer,  alleging  the  same  as  a  material 
fact  occurring  after  the  former  answer. 
When  a  plea  puis  darrein  continuance  was 
Interposed  and  established,  under  8  &  9  W. 
c  11,  {  2,  defendant  was  entitled  to  costs 
Incurred  subsequent  to  putting  in  the  plea. 
Lyttleton  v.  Cross  et  al.,  4  B.  &  O.  115.  But, 
to  take  the  place  of  this  practice,  said  sec- 
tion 4795  provides: 

"Either  p.^rty  may  be  allowed,  on  notice,  and 
on  sach  terms  as  to  costs  as  the  court  may  pre- 
scribe, to  file  a  supplemental  petition,  answer,  or 
reply,  alleging  facts  material  to  the  case,  occnr- 
ring  after  the  former  petition,  answer,  or  re- 
ply." 

Pursuant  to  which  the  court  bad  the  right 
to  require  defendant  to  reduce  such  fact  to 
writing  and  file  it  as  a  supplemental  answer, 
and,  in  the  court's  discretion,  tax  him  with 
part  or  all  the  costs  of  the  suit  But  the 
court  did  not  so  require,  but  accepted  and 
'considered  the  fact  thus  lnterx>osed  as  well 
pleaded.  It  is  clear  that,  when  that  fact  was 
considered,  as  it  was,  the  court  lost  jurisdic- 
tion to  render  judgment  on  the  merits,  erred 
in  80  doing,  and,  having  no  jurisdiction  npon 
which  to  predicate  a  judgment  for  costs,  also 
erred  In  taxing  defendant  therewith.  In 
Bronner  Brick  Co.  v.  M.  M.  Cauda  Co.,  18 
Misc.  Rep.  681,  42  N.  Y.  Supp.  14,  the  court 
said: 

"In  an  action  of  a  JefteX  nature,  the  rights 
of  the  parties  must  be  determined  as  they  ex- 
isted at  the  commencement  of  the  action,  except 
so  far  as  the  situation  has  since  been  changed 
unfavorably  to  the  plaintiff's  claim,  either  by  his 
own  act  or  bv  operation  of  law  (Abb.  Trial 
Brief  on  Pleadings,  414,  8  502 ;  Styles  v.  Fuller, 
101  N.  Y.  622  [4  N.  E.  348] ;  Ferris  v.  Tanne- 
baum  [Com.  PIJ  15  N.  Y.  Supp.  295);  the  rea- 
son being  that  in  such  actions  the  statute  gives 
costs,  and,  as  they  ought  not  to  be  charged  on 
a  plaintiff,  who  had  good  reason  to  sue,  the 
defendant  ougbt  to  get  leave,  and  then  the  court 
can  impose  terms  (Abb.  Trial  Brief  on  Plead- 
ings, supra ;  Ferris  v.  Tannebaum,  supra). 
Hence  (with  these  exceptions)  an  answer  which 
sets  up  as  a  defense  any  essential  fact  that  did 


not  occur  until  after  suit  brought  is  bad  In  an 
action  of  a  legal  nature,  even  in  those  jurisdic- 
tions where  equitable  defenses  can  be  pleaded. 
But  if  _  plaintiff's  own  voluntary  act,  pending 
the  action,  has  impaired  or  discharged  his  cause 
of  action  as  by  compromise  or  release,  •  •  • 
the  defendant  may  set  np  the  fact  in  bis  answer, 
unless  it  occurred  after  issue  joined,  in  which 
case  it  can  only  be  set  up  by  supplemental  an- 
swer. Abb.  Trial  Brief  on  Pleadinss,  above. 
The  ground  for  this  distinction  is,  I  think,  sub- 
stantial." 

And  In  the  .syllabns: 

"Costs  are  but  an  incident  to  the  debt,  and, 
if  the  latter  is  extinguished  by  tender  and  ac- 
ceptance, no  costs  can  be  recovered  unless  ex- 
pressly reserved  by  agreement  between  the  par- 
ties." 

There  Is  no  conflict  in  what  we  hold  here 
and  what  we  held  in  Interstate  Cmde  Oil  Co. 
V.  Young,  29  Okl.  465,  118  Paa  257.  Here 
was  an  executed  settlement  of  the  action 
brought  abont  by  the  change  of  possession  of 
the  property  in  controversy  and  a  consequent 
extinguishment  of  the  subject-matter  of  the 
action  out  of  court  with  no  agreement  as  to 
costs.  There,  by  stipulation,  an  executory 
contract  of  settlement,  signed  by  the  parties, 
was  brought  into  court  containing  an  agree- 
ment which  was  not  intended  to,  and  did  not, 
extinguish  the  subject-matter  of  the  action  un- 
til the  court,  on  motion,  rendered  judgment 
pursuant  thereto,  and,  in  so  doing,  correctly 
carried  into  that  Judgment  the  part  of  tli« 
stipulation  as  to  the  costs.  While  the  record 
is  not  as  fully  stated  in  the  opinion  as  it 
might  be,  this  was  all  the  court  did  In  that 
case,  for  in  the  syllabus  we  say: 

"Where  the  parties  stipulate  for  the  settlement 
of  an  action,  providing  tb^t  each  shall  pay  his 
own  costs,  the  court  does  not  thereby  lose  jn- 
risdiction  thereof,  but  may  retain  the  same, 
award  and  tax  costs,  and  render  judgment  there- 
for in  accordance  with  the  terms  of  the  stipula- 
tion." 

The  Judgment  of  the  trial  court  is  reversed 
and  rendered.    All  the  Justices  concur.    . 


as  Ariz.  422) 
CHENOWETH  et  al.  v.  BUDGE.  (No.  1440.) 
(Supreme  Court  of  Arizona.     March  1,  1916.) 

1,  Apfeai.  ano  Esbob   (!  722*)— Rkvixw  — 

FUNDAUBNTAI,    EBBOB. 

Without  some  attempt  by  counsel  to  ob- 
serve the  rules  of  practice  of  the  i^opreme 
Court,  it  is  not  called  upon  to  consider  the  rec- 
ord filed  on  appeal,  further  than  to  look  for 
fundamental  error  appearing  upon  the  face 
thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2990-2996;  Dec.  Dig.  | 
722.*] 

2.  Schools  ano  School  Distbiots  (S  97*)— 
School  Buildings— Election— Statutes. 

Under  Civ.  Code  1913,  par.  2780,  providing 
that  high  school  districts  may  vote  bonds  the 
same   as    common    school   districts,   paragraph 

2736,  requiring  the  board  of  trustees  of  any  dis- 
trict in  their  judgment  or  upon  petition  of 
school  electors  to  call  an  election  to  determine 
whether  bonds  of  the  district  shall  be  issued 
for  purchasing  or  leasing  school  lots,  paragraphs 

2737,  2738,  providing  the  election  iirocedure 
and  notice,  and  paragraph  2740,  providing  for 
a  canvass  of  the  returns  and  that  after  a  ma- 
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jority  vote  the  anperrigors  may  issue  bonds,  no 
election  for  the  purposes  of  locating  b  higb 
school  prior  to  issuance  and  sale  of  bonds  is 
necessary. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  !i  224-232;  Dec. 
Dig.  8  97.*] 

8.  BviDKNCB  (I  83*)— Pbbsumption— Pkbfobm- 
AMCE  OF  Official  Duty. 

Where  the  official  acts  of  public  o£Bcers  are ' 
not  questioned,  it  will  be  presumed  that  they 
performed  their  duty. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  105;    Dec.  Dig.  |  83.*] 

4.  Appeal  and  Erbob  ({  719*)— FimoAiiKN- 

lAL  EbBOB— UEVEBSAL. 

Where  judgment  on  a  record  embodying  no 
cause  of  action  was  rendered  for  plaintiff,  there 
was  fundamental  error  sequiring  reversal,  though 
no  error  was  assigned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2968-2082,  3490;  Dec 
big.  i  719.*] 

Appeal  from  Superior  Court,  Santa  Cruz 
County;    W.  A.  O'Connor,  Judge. 

Action  for  injunction  by  W.  O.  Budge 
against  W.  F.  ChenoWeth  and  others,  con- 
stituting the  Board  of  Trustees  of  School 
District  No.  1,  Santa  Cnu  County,  Ariz., 
and  A.  S.  Henderson  and  others,  constituting 
the  Board  of  Saperviaors  of  Santa  Cruz 
County.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  and  remanded. 

The  parties  to  this  cause  have  stipulated 
that  the  findings  of  the  court  are  the  facts 
of  this  case.    The  findings  are  as  follows: 

"1.  That  heretofore,  to  wit,  oo  or  about  the 
11th  day  of  May,  1912,  at  an  election  in  No- 
gales  school  district  No.  1,  Santa  Cruz  county, 
Ariz.,  regularly  called  for  that  purpose,  the  ma- 
jority of  the  qualified  school  electors  voted  in 
favor  of  establisbing  a  high  school  in  the  said 
district. 

"2.  That  at  the  call  of  the  county  superin- 
tendent of  schools  a  mass  meeting  of  the  school 
electors  of  said  district  was  held  within  15  days 
thereafter,  to  wit,  on  the  24th  day  of  May, 
1912,  which  selected  the  grammar  school  build- 
ing as  a  temporary  place  in  which  to  carry  on 
the  high  school. 

"3.  That  neither  within  16  days  of  the  elec- 
tion of  May  11,  1912,  nor  at  any  time  prior  to 
the  hearing  of  this  action,  was  there  held  any 
election  of  the  school  electors  of  the  said  dis- 
trict, either  at  the  call  of  the  county  superin- 
tendent of  schools  or  otherwise,  for  die  purpose 
of  locating  the  said  high  school. 

"4.  That  it  is  admitted  by  the  parties  hereto 
that  on  the  2d  day  of  May,  1914,  a  majority  of 
the  qualified  electors  of  the  said  district  voted 
at  an  election  duly  and  regularly  called  and 
conducted  in  accordance  with  the  proviRions  of 
sections  44,  45  and  46,  chapter  77,  of  the  Acta 
of  the  Regular  Session,  First  Legislature  of 
the  State  of  Arizona  (paragraphs  2736,  2737, 
27.S8,  and  2780,  Revised  Statutes  of  Arizona  of 
1913),  to  issue  bonds  of  the  said  school  dis- 
trict to  the  amount  of  l>60.000,  and  sell  them 
for  the  purpose  of  raising  money  with  which  to 
purchase  a  high  school  site  or  Ints,  in  the  town 
of  Nogales,  or  within  the  said  district,  to  erect 
a  high  school  building  thereon,  supply  the  same 
with  necessary  furniture  and  apparatus,  and 
improve  the  prounds  thereof;  and  that  all  sub- 
sequent steps  ha- .  been  duly  and  regularly  tak- 
en by  the  proper  authorities  of  the  said  dis- 
trict and    county   to   issue    and   sell    the    said 


bonds,  and  that  they  are  now  ready  for  delivery 
to  the  purchasers  thereof." 

The  action  was  commenced  by  a  resident 
taxpayer  and  qualified  school  district  elector 
against  the  board  of  education  and  the  board 
of  supervisors  of  the  county,  seeking  to  have 
the  boDds  declared  invalid  and  to  restrain 
the  said  otficers  from  delivering  the  said 
bonds  to  the  purchasers  of  the  bonds,  and  to 
restrain  the  ofiicers  from  holding  an  election 
for  the  purpose  of  changing  the  location  of 
the  high  school  and  to  relocate  the  same,  be- 
cause— 

"no  election  of  the  qualified  school  electors  of 
the  said  district  for  the  purpose  of  locating  the 
high  school  was  called  by  the  county  superin- 
tendent of  schools  within  15  days  after  the  ma- 
jority of  the  qualified  school  electors  of  said  dis- 
trict voted  to  establish  and  maintain  a  high 
school  in  the  said  district,  or  at  any  time  prior 
to  the  issuance  of  the  said  bond  issue;  •  *  * 
that  such  an  election  was  necessary,  and  a  con- 
dition precedent  to  the  lawful  issuance  of  any 
bonds  of  the  said  district    ♦    ♦    *  " 

The  defendants  admit  the  facts  pleaded, 
but  deny  the  legal  effect  of  the  facts  admit- 
ted. Upon  a  trial  had  the  court  made  the 
foregoing  findings  of  fact,  and  thereon  ren- 
dered Judgment  for  plaintiff,  declaring  the 
bonds  invalid,  and  entered  an  order  restrain- 
ing the  defendants  from  proceeding  in  any 
manner  from  completing  the  sa,le  and  deliv- 
ery of  the  bonds.  From  this  Judgment  the 
defendants  have  appealed. 

Other  facts  appear  in  the  opinion  of  the 
court 

S.  F.  Noon,  Co.  Atty.,  of  Nogales,  for  ap- 
pellants. B.  B.  Purdum,  of  Nogales,  for 
appellee. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  The  parties  have  stipulated  that 
the  record  consists  of  the  complaint,  an- 
swer. Judgment,  motion  for  new  trial,  notice 
of  appeal,  and  the  stipulation  signed  by  the 
attorneys  for  the  respective  parties  and 
approved  by  the  trial  judge.  The  stipulation 
contains  this  provision: 

"It  is  further  stipulated  and  agreed  that  the 
only  question  or  issue  submitted  for  the  consid- 
eration and  decision  of  the  Supreme  Court  in 
this  appeal  is  whether  or  not  the  mass  meeting 
held  by  the  electors  of  Nogales  school  district 
No.  1,  Santa  Cruz  county,  Ariz.,  on  the  25th 
day  of  May,  1912,  was  or  was  not  a  compli- 
ance with  law;  and,  if  not  a  compliance  with 
law,  did  the  subsequent  acts  of  the  board  of 
trustees  of  Nogales  school  district  cure  such 
omission  or  defect,  and  render  the  bond  issue 
valid?" 

[1]  Counsel  have  filed  no  briefs  in  the 
case,  nor  formally  assigned  errors,  and  the 
court  has  received  no  assistance  from  that 
source.  The  above  stipulation  seems  to  have 
been  treated  by  the  parties  as  embodying  the 
whole  question,  and  as  a  sufflcient  assign- 
ment of  errors.  Without  some  attempt  on 
the  part  of  counsel  to  observe  the  rules  of 
practice  established  in  this  court,  we  are  not 
called  upon  to  consider  the  record  filed  on 
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appeal,  farther  than  to  look  into  It  for  funda- 
mental error  appearing  upon  the  face  of  the 
record  presented.  For  this  purpose  we  will 
examine  the  complaint,  to  order  to  determine 
whether  a  cause  of  action  la  stated  thereby, 
and.  If  so,  whether  the  Judgment  Is  responsive 
to  the  complaint 

[2]  The  complaint  sets  forth  as  grounds  for 
action  that  no  election  of  the  qualified  school 
electors  of  the  district  had  been  held  for 
the  purpose  of  locating  the  high  school  In 
the  district  prior  to  the  time  when  the  bonds 
were  ordered  Issued  and  sold.  The  complaint 
admits  that  a  majority  of  the  qualified  school 
electors  of  the  district  had  voted  to  establish 
and  maintain  a  high  school  In  the  district 
but  contends  that  the  election  to  locate  the 
high  school  In  the  district  prior  to  the  is- 
suance of  the  bonds  was  necessary  and  a 
condition  precedent  to  the  lawful  Issuance 
of  any  bonds  of  the  district,  "and  that  on 
account  of  the  failure  to  hold  the  said  elec- 
tion for  the  purpose  of  locating  the  high 
school  the  said  $60,000  bond  issue  is  unau- 
thorized by  law,  illegal,  and  void."  The 
judgment  Is  that  the  bonds  are  unauthorized 
and  void,  following  a  finding  "that  an  elec- 
tion to  select  a  location  for  the  high  school, 
was  necessary,  and  a  condition  precedent  to 
the  lawful  Issue  of  any  bonds  of  said  dis- 
trict." 

The  statutes  In  force  authorizing  the  Is- 
suance of  bonds  of  a  high  school  district  are 
paragraphs  2780,  2736,  2737,  and  2738,  Ovll 
Code  1913.  Paragraph  2780  provides  that 
high  school  districts  may  vote  bonds  "for 
the  same  purpose  and  in  the  same  manner 
as  common  school  districts."  Paragraph  2736 
provides  that: 

"The  board  of  trustees  of  any  school  district 
may,  whenever  in  their  judgmeDt  if  is  advisa- 
ble, and  must,  upon  petition  of  fifteen  per  cent 
of  the  school  electois,  as  shown  by  the  t>oll  list 
at  the  last  preceding  annual  school  election,  re- 
siding in  tbe  district,  call  an  election  for  the  fol- 
lowing purposes :  •  •  •  (41  To  decide  wheth- 
er the  bonds  of  tbe  district  snail  be  issued  and 
sold  for  the  purpose  of  raising  money  for  pur- 
chasing or  leasing  school  lots,  for  building 
school  houses,  and  supplying  same  with  furni- 
ture and  apparatus,  and  improving  grounds,  or 
for  the  purpose  of  liquidating  any  indebtedness 
already  incurred  for  such  purposes.    •    •    •  " 

Paragraph  2737  provides  the  procedure  re- 
fulred  to  be  followed  in  calling  the  election 
by  giving  notice  of  the  holding  of  the  elec- 
tion and  the  time  notice  must  be  given. 
Paragraph  2738  prescribes  the  contents  of 
the  notice.    Paragraph  2740  provides: 

"On  the  seventh  day  after  said  electicm,  at 
1:00  o'clock  p.  m.,  the  returns  having  been 
made  to  the  board  of  trustees,  the  board  must 
meet  and  canvass  said  returns;  if  it  appear 
that  a  majority  of  the  votes  cast  at  said  elec- 
tion were  h>  favor  of  issuing  such  bonds,  then 
the  board  shall  cause  an  entry  of  that  fact  to 
be  made  upon  its  minutes  and  shall  certify  to 
the  board  of  supervisors  of  the  county  all  the 
proceedings  uaO  in  the  premises,  and  Uiereupon 
said  board  of  supervisors  shall  be  and  they  are 
hereby  authorized  and  directed  to  issue  the  bonds 


of  such  district,  to  the  number  and  amount  pro- 
vided in  such  proceedings,  payable  out  of  the 
building  fund  of  such  district,  naming  tbe  same, 
and  the  money  shall  be  raised  by  taxation  upon 
the  taxable  property  In  said  district  for  the  re- 
demption of  said  bonds  and  the  payment  of  the 
interest  thereon:  Provided,  that  no  school  dis- 
trict shall  Issue  bonds  for  the  purposes  herein 
specified  to  an  amount  in  the  aggregate,  includ- 
ing the  existing  indebtedness,  exceeding  six  per 
cent,  on  the  value  of  the  taxable  property  with- 
in such  school  district,  to  be  ascertamed  by  the 
last  assessment  of  state  and  county  taxes  pre- 
vious to  the  issuing  of  such  bonds. 

We  find  no  provision  of  the  law  requiring 
as  a  condition  precedent  to  the  Issuance  of 
the  bonds  of  a  school  district  for  the  purpose 
of  raising  money  with  which  to  purchase  a 
high  school  Bite  or  lots  and  to  erect  a  school 
building  thereon,  and  supply  the  same  with 
necessary  furniture  and  apparatus,  and  im- 
prove the  grounds,  the  holding  of  an  elec- 
tion to  locate  the  school  building.  No  such 
requirement  exists.  Such  election  la  unnec- 
essary to  the  authorization  of  the  Issue  of 
bonds  of  the  district  for  the  purposes  men- 
tioned. 

[3]  Appellee  In  his  complaint  makes  no 
contention  of  other  omission  to  follow  the 
law,  and  as  the  officers  are  public  officers 
we  must  presume  for  the  purposes  of  this 
case  that  they  performed  their  duty.  They 
are  not  required  to  call  or  hold  an  election 
for  the  purpose  of  locating  the  high  scho<d 
within  15  days  after  a  majority  of  the  quali- 
fied school  electors  of  the  district  voted  to 
establish  and  maintain  a  high  school,  before 
bonds  of  the  district  could  be  lawfully  Is- 
sued for  the  purposes  stated  above.  If  the 
officers  failed  to  substantially  follow  the  re- 
quirements of  the  statutes,  supra,  such  faU- 
ure  is  not  the  subject  of  plalntltTs  complaint 

[4]  As  the  record  stands,  the  judgment  of 
the  court  is  based  upon  an  erroneous  proposi- 
tion of  law,  embodying  no  cause  of  action, 
and  discloses  fundamental  error.  The  judg- 
ment is  reversed,  and  tbe  cause  remanded, 
with  Instructions  to  permit  the  plaintiff  to 
amend  his  complaint,  if  desired,  so  as  to 
set  forth  a  cause  of  action,  and  take  such 
further  proceeding  as  the  law  requires. 

Reversed  and  remanded. 

BOSS,  C.  J,,  and  FRANKLIN,  J.,  concur. 


(4S  OU.  IB) 

OKIiAHOMA  CITT  et  aL  v.  DTTHMIL 

(No.  3814.) 

(Supreme  Court  of  Oklahoma.    Dec  22,  1914.) 

(ByTUbut  Iv  t^  Oomrt.) 

MtJWIOIPAI,   OOBPOBATIONS   (J  850*)— BoWDS— 

Patkewt  —  Fuwng  Avaiiablk  —  "Sepabatb 

Sbecial  Fund." 

Act  approved  April  17,  1908  (Laws  1907- 
08,  c.  10),  providing  for  tbe  payment  of  bonds 
Issued  pursuant  thereto,  provides  that  assess- 
ments to  pay  said  bonds  shall  bear  7  per  cent 
interest  per  annum  if  paid  at  maturity  and  18 
per  cent,  thereafter  as   a  penalty.     It  further 
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provldM  tiut  said  boada  before  maturity  shall 
iMar  Intercat  at  the  rate  of  6  per  cent  per  an- 
num until  paid.  Held,  that  the  1  per  cent,  in- 
terest collected  pursuant  thereto  in  ezcera  of  the 
6  per  cenL  interest  provided  for  in  the  bonds 
constitutes  a  part  of  the  separate  special  fund 
provided  for  in  the  statute,  and  as  such  is  prop- 
erl7  applicable  to  the  payment  of  said  bonds 
when  due  and  payable. 

[Ed.  Note.— For  other  cases,  ae«  Monidpal 
CorporaUona,  Ooit.  Dig.  iS  902-910;  Dec.  Dig. 
|9«).»J 

Error  from  Superior  Conrt,  Oklahoma 
Goimty;  Edward  Dewes  Oldfield,  Judge. 

Action  by  Herman  Duhme,  Jr.,  against  the 
City  of  Oklahoma  City,  a  municipal  corpom- 
tlon,  and  another.  Judgment  for  plalntUT, 
and  defendants  bring  error.    Affirmed. 

J.  W.  Johnson,  of  Oklahoma  City,  for  plain- 
tiffs In  error.  G.  A.  Paul,  of  Oklahoma  City, 
for  defendant  in  error.  M.  D.  Ubby,  of  EI 
Beno,  amicus  curlie. 

-  TUBNBR,  J.  This  la  a  proceeding  com- 
menced In  the  trial  court  uiwn  an  agreed 
statement  of  facts  pursuant  to  Rev.  Laws 
1910,  I  S303.  providing  for  the  submission  of 
a  controversy.  The  facts  submitted  are  that 
defendant  In  error  Is  the  owner  of  paving 
bond  No.  71  of  series  No.  76,  issued  by  the 
municipality  of  Oklahoma  City  tor  the  Im- 
provement of  Classen  Boulevard;  that  said 
bond  Is  past  due  and  remains  unpaid,  al- 
though duly  presented  to  the  dty  treasurer 
for  payment;  that  at  the  time  the  city  treas- 
urer had  collected  and  had  within  the  treas- 
ury a  fund  sufficient  In  amount  to  pay  said 
bond  derived  by  setting  aside  1  per  cent  of 
the  7  per  cent  interest  collected  as  assess- 
ments, the  same  being  In  excess  of  the  6  per 
cent,  provided  by  law  to  be  paid  upon  this 
and  other  street  Improvement  bonds.  The 
question  for  us  to  determine  is — 
"whether  said  1  per  cent,  so  collected  by  said 
city  and  placed  in  snid  special  fund  shall  be 
paid  to  the  persons  holding  matured  bonds  and 
Interest  coupons  opon  presentation  thereof  to 
the  dty  treasurer. 

We  think  so,  for  the  reason  that  the  stat- 
ute says  so.  The  statutev  among  other  things, 
provides  that  one-tenth  of  the  principal  of 
these  bonds  shall  become  dne  and  payable  oo 
September  16th  of  each  year,  together  with  in- 
terest on  the  amount  of  the  bonds  unpaid. 
The  bonds  before  maturity  are  required  to 
bear  not  exceeding  6  per  cent  interest  per  an- 
num and  after  maturity  until  paid,  10  per 
cent  per  annum.  Assessments  to  meet  the 
bonds  are  payable  In  10  equal  annual  Install- 
ments, and  bear  interest  at  the  rate  of  7  per 
cent  per  annum  If  paid  at  maturity  and  18 
I>er  cent,  after  maturity  as  a  penalty,  and  "are 
payable  in  each  year  at  such  time  as  the  sev- 
eral Installments  of  the  assessments  are  made 
payable  each  year."  These  amounts,  Includ- 
ing interest  when  collected  are  denominated 
by  statute  "assessments,"  and  should  be  cov- 
ered in  to  the  treasury  as  one  fund.  With  ref- 


erence to  the  same  the  statute  (Act  April  17, 
1908;  Laws  1907-08,  a  10)  provides: 

"It  shall  be  the  duty  of  the  dty  clerk  to  keep 
an  accurate  account  of  all  such  collections  by 
him  made,  and  to  pay  to  the  dty  treasurer 
daily  the  amounts  of  such  assessments  collected 
by  him,  and  the  amounts  so  collected  and  paid  to 
the  dty  treasurer  shall  constitute  a  separate 
special  fund  to  be  used  and  applied  to  the  pay- 
ment of  such  bonds  and  the  interest  thereon  and 
for  no  other  purposes." 

It  will  be  noted  that  the  statute  provides 
that  all  such  assessments  "shall  constitute  a 
separate  spedal  fund,"  not  funds.  As  oae 
fund  is  contemplated,  the  confusion  arose  In 
this  case  by  segregating  the  1  per  cent  col- 
lected over  and  above  the  interest  provided 
for  in  the  face  of  the  bonds  and  withholding 
it  from  being  applied  in  payment  thereof. 
This  was  unwarranted  under  the  law.  The 
statute  is  plain,  and  as  this  1  per  cmt  Is  a 
part  of  the  separate  special  fund  collected  for 
the  purpose  of  paying  these  bonds,  it  must  bt 
so  applied  pursuant  to  the  statute. 

There  is  nothing  in  Spltzer  v.  City  of  El 
Reno,  41  Okl.  430,  138  Pac.  797,  in  conflict 
with  this  opinion. 

The  Judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concur,  except  EL&NB,  O.  J., 
absent  and  not  partidpatlng. 


(46  Okl.  77) 

BRADLBT  et  aL  v.  GODDARD.    (No.  8822.) 
(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 

{BtUabiu  iy  the  Court.) 

1.  Indians  ({  16*)  —  Allotuentb  —  Rkuovai. 
ox  BESiaicnoNS— OputATioN  or  Statute.   • 

As  to  a  certain  portion  of  the  lands  of  the 
Creek  Nation,  namely,  those  held  by  a  certain 
class  of  citizens,  to  wit,  allottees  not  of  Indian 
blood,  and  (in  the  event  of  tbdr  death) 
their  heirs.  Congress  by  the  Act  of  April  21, 
1904  (chapter  1^,  33  Stat  204),  removed  all 
restrictions  upon  alienation,  thereby  grsnting 
to  such  allottees  or  to  such  heirs  power  to  con- 
vey all  lands  allotted  to  or  inherited  by  them, 
except  the  portion  designated  as  a  homestead 
while  the  allottee  lived,  and  the  lands  of  mi- 
nors during  their  minority. 

[Ed.  Note.— For  other  cases,  see  Indiana. 
Cent  Dig.  S|  17,  29,  34,  37-44;  Dec  Digrt 
16.*] 

(AdditkHutl  BylUbm  (y  BUtoriai  Staff.) 

2.  Indians  ({  16*)  —  Alienation  or  Aixo^ 
lacNT— Removal  ot  Restrictionb— "Allot- 

IXES." 

The  word  "allottees,"  as  used  in  Act  April 
21,  1904,  c.  1402,  33  Stat  204,  removing  the 
restraint  on  alienationa  by  persons  not  of  la-' 
dian  blood,  except  minors,  refers  to  the  persons 
to  whom  allotments  are  made,  and  not  to  their 
heirs. 

[Ed.  Note.— For  other  cases,  see  Indians. 
Cent  Dig.  II  17,  29,  84,  87-44;  Dec.  Dig.  | 
16.* 

For  other  definitions,  see  Words  and  Fhraaas, 
Second  Series,  Allottee.] 

Error  from  District  Ck>nrt,  Wagoner  Coun- 
ty; B.  C.  Allen,  Judge. 

Action  by  George  N.  Goddard  against 
Thomas  F.  Bradley  and  others.    Judgment 
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for   plaintiff,   and   defendants   bring   error. 
Affirmed, 

Powell  &  Wilson,  of  Muskogee,  and  B.  IJ. 
Kirby,  of  Wagoner,  for  plaintiffs  in  error. 
Robert  F.  Blair  and  Henry  M.  Brown,  both 
of  Wagoner,  for  defendant  In  error. 

BLEAKMORB,  J,  This  Is  an  action  be- 
gun In  the  district  court  of  Wagoner  county 
by  the  defendant  In  error,  as  plaintiff,  against 
the  plaintiffs  In  error,  as  defendants,  to  can- 
cel and  set  aside  a  deed  and  mortgage  ex- 
ecuted to  the  plaintiffs  In  error  Bradley  and 
Malone,  respectively.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  resulted  In  a 
decree  canceling  said  deed  and  mortgage,  and 
enjoining  plaintiffs  in  error  from  clouding  the 
title,  or  Interfering  with  the  possession,  of  de- 
fendant In  error.  The  parties  will  be  here- 
after referred  to  as  they  appeared  in  the  trial 
court 

The  facts  are:  That  the  land  involved 
was  allotted  to  one  Lucy  Lewis,  a  duly  en- 
rolled freedman  of  the  Creek  Nation,  not  of 
Indian  blood,  who  was  bom  prior  to  April 
1,  1899,  and  who  died  in  the  year  1901,  an  In- 
fant, unmarried  and  without  issue,  leaving 
surviving  her  father,  John  Lewis,  a  freedman 
citizen  of  the  Creek  Nation,  and  her  mother, 
Docie  Lewis,  a  noncitizen  of  said  nation.  In 
February,  1905,  John  Lewis  and  Docie  Lewis 
executed  and  delivered  a  warranty  deed  con- 
veying to  plaintiff  a  portion  of  the  allotment 
of  said  Lucy  Lewis,  and  in  February,  1906, 
executed  a  warranty  deed  conveying  to  plaln- 
•tiff  the  remainder  of  said  allotment  That 
on  the  15th  of  March,  1909,  the  mother  of 
the' deceased  allottee,  Docie  Lewis,  executed 
and  delivered  a  deed  to  the  defendant  Thom- 
as Bradley,  purporting  to  convey  to  him  the 
entire  allotfaent  That  afterwards,  on  March 
28,  1911,  the  father  of  the  deceased  allot- 
tee, John  Lewis,  executed  a  mortgage  upon 
the  entire  allotment  to  the  defendant  Lewis 
B.  Malone.  The  plaintiff  was  in  possession 
of  the  lands  under  the  conveyance  made  to 
him. 

[1,2]  The  allotment  was  made  under  the 
provisions  of  the  Act  of  March  1,  1901  (31 
Stat  at  L.  866,  c.  676),  as  modified  by  the 
Act  of  June  30,  1902  (32  Stat  at  L.  600,  Ic' 
1323).  By  the  terms  of  the  Act  of  March  1, 
1901,  It  was  provided: 

"Lands  allotted  to  citizens  hereunder  shall 
not  •  •  •  be  alienable  by  the  allottee  or  his 
heirs  at  any  time  before  the  expiration  of  five 
years  from  the  ratification  of  this  agreement, 
except  with  the  approval  of  the  Secretary  of 
the  Interior." 

By  section  16  of  the  Act  of  Congress  of 
Jnne  80, 1902,  it  is  provided: 

"Lands  allotted  to  citizens  shall  not  in  any 
manner  whatever,  or  at  any  time  be  incumbered, 
take,  or  sold  to  secare  to  satisfy  any  debt  or 
obligation  nor  be  alienated  by  the  allottee  or 
bis  heirs  before  the  expiration  of  five  years 
from  the  date  of  the  approval  of  this  supple- 
mental agreement,  except  with  the  approval  of 
the  Secretary  of  the  Interior.    Each  atizen  shall 


select  from  his  allotment  forty  acres  of  land, 
or  a  quarter  of  a  quarter  section,  as  a  home- 
stead, which  shall  be  and  remain  nontaxable,  in- 
alienable, and  free  from  any  incumbrance  what- 
ever for  twenty-one  years  from  the  date  of  the 
deed  therefor,  and  a  separate  deed  shall  be  is- 
sued to  each  allottee  for  his  homestead,  in 
which  this  condition  shall  appear.  Selections 
of  homesteads  for  minors,  prisoners,  convicts, 
incompetents  and  aged  and  infirm  persons,  who 
cannot  select  for  tEemselves,  may  be  made  in 
the  manner  provided  for  the  selection  of  their 
allotments,  and  if  for  any  reason  such  selection 
be  not  made  for  any  citizen  it  shall  be  the  dnty 
of  said  commission  to  make  selection  for  him. 
The  homestead  of  each  citizen  shall  remain, 
after  the  death  of  the  allottee,  for  the  use  and 
Buoport  of  children  born  to  him  after  May  25, 
1901,  but  if  he  have  no  such  issue  then  he  may 
dispose  of  bis  homestead  by  will,  free  from  the 
limitation  herein  imposed,  and  if  this  be  not 
done  the  land  embraced  in  his  homestead  shall 
descend  to  his  heirs,  free  from  such  limitation, 
according  to  the  laws  of  descent  herein  other- 
wise prescribed.  Any  agreement  or  convey- 
ance of  Hujr  kind  or  character  violative  of  any 
of  the  provisions  of  this  paragraph  shall  be  ah- 
solutely  void  and  not  susceptible  of  ratification 
in  any  manner,  and  no  rule  of  estoppel  shall 
ever  prevent  the  assertion  of  its  invalidity." 

Under  these  provisions  the  restraint  upon 
alienation  was  a  limitation  attaching  to  and 
running  with  the  land,  in  no  wise  dependoit 
upon  the  life  or  death  of  the  allottee.  Good- 
rum  V.  Buffalo,  162  Fed.  817,  89  C.  C.  A.  625: 
In  re  Lands  of  Clvilixed  Tribes  (D.  CO  199 
Fed.  811. 

"The  inalienabili^  of  tb»  allotted  lands  was 
not  due  to  the  quality  of  the  interests  of  the  al- 
lottee, but  to  the  expressed  restrictions  im- 
posed." Goat  V.  United  States,  224  U.  S.  458, 
32  Sup.  Ct  644,  56  L.  Ed.  841. 

By  the  Act  of  (ingress  of  April  21,  1904 
(JSi  Stat  at  li.  204,  a  1402),  it  was  provided: 

"And  all  the  restrictions  upon  the  allenatieo 
of  lands  of  all  allottees  of  either  of  the  Fits 
Civilized  Tribes  of  Indians  who  are  not  of 
Indian  blood  except  minors,  are,  except  as  to 
homesteads,  hereby  removed." 

Neither  the  allottee  nor  her  heirs  were  ot 
Indian  blood.  The  sole  question  decisive 
of  this  case  is:  Were  the  restrictions  upon 
the  alienation  of  said  lands  removed  by  the 
Act  of  AprU  21,  1904? 

What  were  the  restraints  upon  the  aliena- 
tion of  the  lands  in  question  at  the  time  ctf 
the  passage  of  the  Act  of  AprU  21,  1904^ 
which  could  have  been  removed  thereby? 
Manifestly  such  restraints  were:  (1)  That 
during  the  periods  prescribed  by  the  allot- 
ment act  no  citizen  to  whom  lands  had  been 
allotted  could  alienate  the  same  (except  a 
iwrtlon  with  the  approval  of  the  Secretary 
of  the  Interior);  and  (2)  if  such  allottee  died, 
his  heirs  during  said  periods  could  not  con- 
vey such  lands.  The  allottee  was  restrained 
from  alienating  during  Ills  lifetime — and  aft- 
er his  death  his  heirs.  These  restrictions 
were  impressed  upon  all  lands  allotted  to 
Creek  citizens  during  their  lifetime,  regard- 
less of  Indian  blood. 

As  to  a  portion  of  these  lands,  namely, 
those  held  by  a  certain  class  of  citizens,  to 
wit  allottees  not  of  Indian  blood,  and  (in 
the  event  of  their  death)  their  heirs,  Ckm- 


Digitized  by 


Google 


OkL) 


WELKEK  ▼.  ANNETX 


«11 


gresa,  by  the  Act  of  April  21,  1904,  removed 
All  restrictions  upon  alienation,  thereby 
granting  to  such  allottees  or  to  such  heirs 
power  to  convey  all  lands  allotted  to  or  in- 
herited by  them,  except  the  portion  desig- 
nated as  a  homestead  while  the  allottee  lived, 
and  the  lands  of  minors  daring  their  minor- 
ity. 

Restrictions  upon  the  alienatl(»i  of  these 
lands  applied  solely  to  allottees  and  to  the 
h^iB  of  deceased  allottees  thereof,  and  could 
be  removed  only  as  affecting  conveyances 
made  by  such  allottees  or  such  heirs.  Pro- 
tection of  the  rights  of  the  living  was  alone 
contemplated  by  the  legislation  Imposing  re- 
strictions, and  the  act  removing  such  restric- 
tions could  have  bad  regard  only  for  the 
lands  and  rights  of  living  owners. 

The  restraint  ai)on  alienation  provided  by 
the  Act  of  June  30,  1902,  supra,  being  a  lim- 
itation, running  with  the  land,  upon  the  pow- 
er of  the  allottee  during  his  lifetime  and  of 
bis  heirs  after  his  death  to  convey  the  same, 
the  obvious  purpose  of  Congress  in  removing 
such  restriction  upon  the  lands  of  a  certain 
class  of  persons  was  to  permit  those  per- 
sons, having  title  to  such  lands  either  by  al- 
lotment or  by  inheritance,  to  convey,  and 
therefore  must  necessarily  have  referred  to 
and  removed  restrictions  upon  the  power  of 
heirs  of  deceased  allottees  to  convey  such 
lands.  Deceased  allottees  could  not  have 
been  contemplated,  and  as  to  the  lands  which 
had  been  allotted  to  them  only  the  rights  of 
their  heirs  who  took  title  under  the  provi- 
sions of  the  allotment  act  could  have  been 
affected. 

In  Parkinson  v.  Skelton,  33  OU.  813.  128 
Pac.  131,  it  is  said  in  the  syllabus: 

"The  word  'allottees,'  as  used  in  Act  April  21, 
1904,  c.  1402,  33  St  at  L.  204,  refers  to  the 
parties  to  whom  an  allotment  is  made,  and  not 
to  their  heirs ;  and  where  the  allottee  tinder 
the  said  act  would  have  been  authorized  to 
alienate  his  land,  had  he  lived,  the  same,  on 
his  death,  was  alienable  by  his  heirs,  without 
reference  to  their  blood." 

In  United  States  v.  Jacobs,  195  Fed.  707, 
115  C.  C.  A.  507,  a  case  in  which  a  member 
of  the  Creek  tribe  had  died  prior  to  allotment, 
and  the  lands  to  which  be  would  have  been 
entitled  if  living  had  been  allotted  to  his 
heirs,  it  was  said  by  the  United  States  Cir- 
cnlt  Court  of  Appeals  for  the  Eighth  Circuit: 

"The  Act  of  April  21,  1904,  above  quoted, 
says,  'And  all  restrictions  upon  the  alienation 
of  lands  of  all  allottees,  except  minors,  are  re- 
moved.' This  was  not  a  removal  of  the  restric- 
tion upon  alienation  by  the  allottee  only,  bat 
was  general  and  applied  to  allottees  or  heirs 
of  allottees,  except  m  cases  only  of  minors,  and 
no  claim  is  made  that  any  of  the  heirs  of 
Pearlie  Jacobs  were  minors.  Hence  it  is  clear 
that  there  was  no  restriction  upon  the  aliena- 
tion by  them." 

In  construing  section  16  of  the  Act  of  Con- 
gress of  June  80,  1902,  supra.  Judge  Camp- 
beU  of  the  United  States  District  Court  for 
the  Eastern  District  of  Oklahoma  said: 


"I  therefore  conclude,  in  view  of  the  entire 

section,  studied  in  the  light  of  cotemporaneous 
legislation  regarding  the  other  tribes,  and  the 
purpose  sought  to  be  accomplished,  that  tbe  only 
reasonable  construction  is  that  the  parties  t3 
the  agreement  intended  that  upon  tbe  death  of 
tbe  Creek  allottee,  in  the  al>8ence  of  the  chil- 
dren mentioned,  whether  before  or  after  the 
expiration  of  the  five  years'  restriction  period 
affecting  his  surplus  his  homestead  allotment 
should  become  immediately  alienable  bjr  his 
devisees  in  case  of  will,  and  by  his  heirs  m  the 
absence  of  a  will."  In  re  Lands  of  Civilized 
Tribes,  supra. 

Plaintiff  having  deeds  from  both  the  father 
and  mother  of  the  deceased  allottee,  It  la 
unnecessary  here  to  determine  the  question 
as  to  whether  the  nondtizen  parent  inherited 
any  part  of  said  allotment.  However,  the 
Supreme  Court  of  the  United  States  In  the 
recent  case  of  Skelton  v.  Dill,  235  U.  S.  206, 

35  Sup.  CL  60,  60  L.  Ed.  ,  in  which  the 

same  question  was  raised,  said: 

"Both  parties  are  claiming  under  deeds  from 
the  father  and  mother,  so  we  pass  the  question 
of  who  were  the  true  heirs  of  the  deceased 
child,  observing  only  that  under  section  6  of 
the  supplemental  act,  in  the  circumstances  l>e- 
fore  stated,  tbe  mother  was  and  the  father  was 
not  a  lawful  heir." 

In  that  case  the  mother  was  a  member  of 
the  Creek  tribe  of  Indians,  but  the  father 
was  not.  In  the  Instant  case  the  mother  was 
a  nondtizen  and  the  father  a  citizen. 

It  follows  from  the  foregoing  that  the  Judg- 
ment of  the  trial  court  should  be  affirmed, 
and  it  Is  so  ordered.    All  the  Justices  concur. 


(44  OU.  S20) 

WBLKER  V.  ANNETT  et  aL,  Board  of  Com'rs 
of  Pawnee  County,     ^o.  3853.) 

(Supreme  Court  of  Oklahoma.    Dec.  22,  1914.) 
(ByUalu*  by  the  Court.) 

1.  CoUNTIKa  fj  131*)— DAMAGK8— T<TABn.ITT— 
STATTTTE— "CODNTT." 

A  county  is  purely  an  auxiliary  of  the 
state,  and  is  not  subject  to  a  liability  which 
is  neither  expressly  nor  impliedly  imposed  by 
statute. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  $  199 ;   Dec  Dig.  I  131.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  County.] 

2.  countibs  ({  146*)— euinent  domain  (| 
2*)  —  Constitutional  Law  —  Liabilitt  — 
DiFPiNo    Cattle. 

A  county  is  not  liable  for  purely  conse- 
quential damages  resulting  from  a  tort  com- 
mitted by  its  board  of  county  commissioners  in 
neglecting  to  provide  a  dripping  pen  and  to 
retain  in  such  pen  until  dry  cattle  (including 
plaintiff's  own)  dipped  by  it  for  the  eradication 
of  ticks  (Morgaropus  annulatus),  as  required 
by  Sess.  Laws  1910-11,  pp.  255,  256,  c  115 
(sections   29-82,    Rev.   Laws   1910),    in    a   vat 

grovided  by  it,  with  plaintiCTs  consent,  upon 
is  premises,  before  allowing  such  cattle  to 
§0  tnence  onto  plaintiff's  ^ass  and  into  his 
eld  of  fodder,  upon  which  they  deposited 
"dip,"  from  which  seven  bead  of  plaintiffs 
cuttle,  upon  eating,  were  poisoned  and  died. 

(a)  This  does  not  show  a  taking  or  dam- 
aging of  private  property  for  public  nse  with- 
out Just  compensation  within  tbe  inliibition  of 


*Fsr  other  cases  see  same  topic  and  aactlon  NUIIBDR  in  Dec  Dig.  *  Am.  Dig.  Key-No.  Serits  *  Rep'r  laden* 
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•eetlon  24,  att.  2  fWaiiams',  |  32),  of  the  Con- 
■titntion. 

[Bid.  Note. — For  other  cases,  eee  Counties, 
Cent  Dig.  i  212;  Dec.  Dig.  8  140:*  Eminent 
Domain,  Cent  Dig.  {$  3-12;  Dec,  Dig.  S  2.*] 

.Commissioner'a  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pawnee  Count;; 
lu  M.  Poe,  Judge. 

Action  by  James  A.  Welker  against  Wal- 
ter Annett  and  others,  the  Board  of  Coun- 
ty Commissioners  of  Pawnee  County.  Ju.de- 
ment  for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Orton  ft  McNeill,  of  Pawnee,  for  plaintiff 
in  error.  Bedmond  S.  Cole,  Co.  Atty.,  of 
Pawnee,  for  defendants  tn  error. 

THACKEB,  a  Plaintiff  in  error  was 
plaintiff  and  defendant  in  error  was  defend- 
ant in  ttie  trial  court,  and  this  is  an  appeal 
by  plaintiff  from  a  Judgment  upon  a  susten- 
tl6n  of  defendant's  demurrer  to  his  petition, 
alleging  damages  sustained  in  the  death  of 
seven  head  of  cattle  caused  by  their  eating 
fodder  and  grass  upon  which  a  "dip"  employ- 
ed by  the  defendant  county  through  its  com- 
missioners to  eradicate  ticks  (Morgaropus  an- 
nulatus)  had  been  deposited  by  cattle  "dip- 
ped" in  a  vat  erected  with  plaintiff's  permis- 
sion upon  his  premises  and  allowed  to  go 
thence  into  the  plaintiff's  field  of  such  fod- 
der and  grass  without  first  "dripping"  until 
dry  in  a  pen  which  should  have  been,  but 
was  not,  provided  therefor  by  the  defendant 

Under  Sess.  Laws  1910-11,  pp.  255,  256 
(sections  28-32,  Bev.  Laws  1910)  and  the 
rules  and  regulations  of  the  state  board  of 
agriculture  authorized  by  these  statutes,  it 
was  the  duty  of  the  defendant  county  to 
erect  said  vat  and  to  have  erected  said  omit- 
ted pen,  to  "dip"  the  said  cattle,  and  allow 
them  to  "drip"  and  "dry"  in  a  pen  before 
discharging  them  to  run  at  large,  so  as  to 
prevent  the  t)olsonlng  of  other  animals  or 
themselves  from  such  "dip." 

[1,2]  The  only  question  in  this  case  Is  as 
to  whether  the  defendant  county  is  liable  in 
an  action  for  damages  on  account  of  the 
negligent  and  tortious  act  of  its  officers  in 
the  discharge  of  their  ministerial  duty  tn 
this  regard. 

The  rule  announced  and  the  reasoning  as 
to  the  dual  character  of  such  political  or 
dvil  divisions  of  a  state  in  the  case  of  Liber- 
ty Township  T.  Bock  Island  Township,  144 
Paa  1025,  decided  at  this  time,  is  applicable 
here. 

As  stated  In  1  Dillon,  Municipal  Corpora- 
tions (5th  Ed.)  I  37  (25),  as  to  counUea: 

"They  are  involuntary  political  or  civil  divi- 
sions of  the  state,  created  by  general  laws  to 
aid  in  the  administration  of  government 
•  •  •  They  are  purely  auxiliaries  of  the 
state;  and  to  the  general  statutes  of  the  state 
they  owe  their  creation,  and  the  statutes  con- 
fer upon  them  ail  the  powers  they  possess,  pre- 
scribe all  the  datiea  they  owe,  and  impose  all 
the  liabilities  to  which  they  are  subject" 


See  11  Ore.  407-600;  Board  of  Coontj 
Commissioners  of  Greer  County  t.  Watson,  7 
Okl.  174,  64  Pac.  441 ;  Howard  v.  Bose  Twp. 
of  Payne  County  et  al.,  37  OU.  163,  131  Pa& 
683. 

This  action  is  upon  a  tort,  and  the  forego- 
ing authorities  show  that  the  county  la  not 
liable  thereon. 

It  is  contended,  however,  that  the  petition 
shows  a  taking  or  damaging  of  private 
property  for  public  use  without  Just  com- 
pensation within  the  intilbltlon  of  section  24, 
art  2  (Williams',  |  32)  of  the  Constitution; 
but,  asf  the  damages  are  purely  consequential, 
and  not  the  direct  and  immediate  result  of 
the  tortious  act  of  the  defendant,  we  cannot 
give  our  assent  to  this  prc^oBltlon.  4  Dillon, 
Municipal  CorporaUons  (5th  Ed.)  |  1680 
(992). 

For  the  reasons  stated,  the  Judgment  In 
tills  case  should  be  affirmed. 

FEB  CUBIAM.    Adopted  in  wbol& 

(44  OM.  tat) 

BAILEY,    Sheriff,    t.    WILLIAMSON-HAIr 

SELL-FBAZIEB  CO.     (No.  3700.) 

(Supreme  Court  of  Oklahoma.    Nov.  10,  1914. 

Behearing  Denied,  Jan.  12,  1916.) 

(Byttalfut  hy  the  Court.) 

1.  Appkai.  and  Ekbob  (S  1008*)— Findino— 
conclcsivcnzss. 

Where  a  cause  Is  tried  to  the  court  with- 
out the  intervention  of  a  jury,  a  general  finding 
of  the  court  is  upon  appeal  to  be  Hven  the  same 
weight  and  effect  as  the  verdict  of  a  jury. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  3955-3900,  3962-3969; 
Dec.  Dig.  S  1008.*] 

2.  Taxation   ({  611*)— CouLKCnoir— Injuno* 
TioN — Burden  or  Paoor. 

L'nder  section  7553,  Comp.  Laws  1909,  the 
burden  of  proof  is  upon  the  person  claiming  the 
lien  to  show  that  the  Altus  Wholesale  Urocery 
Company  sold  all  of  its  personal  property  to 
the  Williamson-Ualsell-Frazier  Company  after 
ita  personal  property  was  assessed,  before  the 
taxes  thereon  were  paid,  and  did  not  retain 
sufGdent  property  to  pay  such  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ff  1242,  124&-1257;  Dec  Dig.  f 
611.*] 

CommisslonerB'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Jackson  County; 
Frank   Matthews,    Judge. 

Action  by  the  WUliamson-Halsell-Frazier 
Company,  a  corporation,  against  John  D. 
Bailey,  sheriff  of  Jackson  county,  OkL  Judg- 
ment for  plaintiff,  and  defendant  lulnga  er- 
ror.   Affirmed. 

J.  M.  Williams  and  M.  L.  Hanklna,  both  of 
Altus,  for  plaintiff  in  error.  Everett  Petry, 
of  Altus,  for  defendant  In  error. 

BITTENHOUSB,  O.  This  action  was 
bronght  to  enjoin  J.  D.  Bailey,  sheriff  of 
Jackson  county,  OU.,  from  levying  a  tax  war- 
rant for  $710.32  upon  the  property  of  Uie 
Wliliamson-HalseU-Frazier  Company,  which 
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property  bad  been  assessed  for  taxation  for 
tbe  year  1911  as  tbe  property  of  tbe  Altua 
Wbolesale  Grocery  Company,  such  assess- 
ment being  made  prior  to  tbe  sale  tbereof. 
Tbe  defendant,  as  sberiCT  of  said  county, 
filed  answer,  admitting  tbe  acts  complained 
of  by  tbe  plaintiff,  but  sougbt  to  justify  bis 
levy  upon  tbe  theory  that  tbe  tax  In  question 
bad  been  assessed  against  tbe  Altus  Wbole- 
sale Grocery  Company,  and  tbat  tbe  property 
sought  to  be  seized  was  liable  for  tbe  pay- 
ment of  Bucb  taxes  under  section  7653,  Comp. 
Laws  1900,  wblcb  provides: 

"If  any  person  In  this  state,  after  his  penonal 

{iToperty  is  assessed  and  before  the  tax  thereon 
■  paid,  shall  sell  all  of  the  same  to  any  one 
person,  and  not  retain  sufficient  to  pay  the  taxes 
thereon,  the  tax  for  that  year  shall  be  a  lien 
thereon,  or  if  such  property  is  about  to  be  sold 
at  aoctlon,  or  about  to  be  sold  at  cost,  then  in 
Mther  of  such  events  the  tax  thereon  shall  at 
once  become  due  and  payable,  and  the  county 
treasurer  shall  at  once  issue  a  tax  warrant  for 
tbe  collection  tbereof,  and  the  sberifT  shall  forth- 
with collect  it  as  in  other  cases.  The  one  owing 
sncb  tax  shall  be  civilly  liable  to  any  pur- 
chaser of  such  property  for  any  tax  he  owes 
thereon,  but  the  property  so  purchased  shall 
be  liable  in  the  hands  of  the  purchaser  for  such 
tax:  Provided,  however,  if  the  property  be  sold 
in  the  ordinary  course  of  retail  trade,  it  shall 
not  be  so  iiable  in  the  hands  of  the  purchaser." 

At  tbe  time  of  tbe  trial  the  plaintiff  prov- 
ed that  it  was  the  owner  and  In  pooaesalon 
of  tbe  property  In  controversy,  tbat  tbe  tax 
warrant  was  Issued  against  the  Altus  Whole- 
sale Grocery  Company,  and  tbat  tbe  defend- 
ant was  threatening  to  and  would  levy  such 
warrant  against  such  property,  nnless  re- 
strained by  order  of  tbe  court  This  estab- 
lished a  prima  facie  case  on  behalf  of  tbe 
plaintiff;  in  addition  thereto  tbe  plaintiff 
proved  by  E.  F.  Nesbit,  who  was  formerly 
manager  of  the  Altus  Wbolesale  Grocery 
Company,  tbat  such  company  sold  to  tbe 
Wllliamson-Ualsell-Frazier  Company  prop- 
erty of  the  value  of  $13,676.13;  that  the 
assets  of  said  company  retained  at  the  time 
of  tbe  sale  amounted  to  $14,835.40,  wbicta  con- 
Blsted  of  notes  and  accounts  aggregating 
$13,447.02,  merchandise,  $338.38,  and  real  es- 
tate, $1,000.  On  cross-examination  it  was 
brought  out  that  at  the  time  of  the  trial  tbe 
notes  and  accounts  whieb  remained  undispos- 
ed of  were  of  questionable  value,  but  might 
have  been  collected  had  they  been  pressed  at 
an  earlier  date.  On  this  theory,  tbe  plaintiff 
In  error  insists  that,  tbe  notes  and  accounts 
being  of  questionable  value,  this  court  should 
hold  tbat  tbe  Altos  Wbolesale  Grocery  Com- 
pany did  not  retain  sufficient  property  to 
pay  tbe  taxes  on  its  entire  stock.  Tbe  court 
below  found  in  favor  of  tbe  plaintiff. 

[1]  It  has  been  held  repeatedly  in  this 
■tate  that  where  a  cause  is  tried  to  the  court 
without  the  intervention  of  a  Jury,  a  general 
finding  of  the  court  is,  upon  appeal,  to  be 
given  the  same  weight  and  effect  as  tbe  ver- 
dict of  a  Jury,  Miller  v.  Severs,  141  Paa  065 ; 
Roberts  v.  Markham,  26  Okl.  387,  100  Pac. 


127;  McCann  v.  McCann,  24  Okl.  264,  108 
Pac.  694 ;  Lookabaugh  v.  Bowmaker,  21  OkL 
480,  06  Pac.  651;  J.  I.  Case  Threshing  Ma- 
chine Co.  V.  Oates,  27  Okl.  412,  112  Pac.  080. 

[2]  Independent  of  whether  we  are  bound 
by  tbe  finding  of  the  court,  tbe  burden  of 
proof  was 'upon  the  defendants  to  show  that 
the  Altus  Wholesale  Grocery  Company  sold 
all  of  its  personal  property  to  the  William- 
son-Halsell-Frazler  Company,  after  Its  per- 
sonal property  had  been  assessed,  before  the 
taxes  thereon  were  paid,  and  did  not  retain 
sufficient  property  to  pay  such  taxes.  This 
tbe  defendant  failed  to  show,  therefore,  not 
bringing  bis  case  within  section  7553,  supra. 
It  is  true  tbat  the  plaintiff  offered  evidence 
which  tends  to  show  tbat  tbe  Altus  Whole- 
sale Grocery  Company  bad  complied  with 
said  section,  and  in  doing  so  the  defendant, 
on  cross-examination,  brought  out  tbe  fact 
tbat  the  property  retained  by  tbe  Altus  Whole- 
sale Grocery  Company  was,  at  the  time  of 
trial,  of  questionable  value,  but  this  did  not 
establish  tbe  fact  tbat  tbe  Altus  Wbolesale 
Grocery  Company  did  not  retain  sufficient 
property  with  which  to  pay  tbe  taxes  as- 
sessed against  its  stock.  The  notes  and  ac- 
counts aggregated  $13,447.02,  and  while  they 
may  have  been  of  questiona'ble  value,  yet  in 
the  absence  of  evidence  to  show  their  actual 
value,  we  would  not  be  Justified  In  holding 
that  they  were  not  of  sufficient  value  to  dis- 
charge the  tax.  The  court  was  Justified,  un- 
der tbe  evidence  in  this  case,  in  holding  tbat 
tbe  defendant  had  failed  to  prove  that  the 
Altus  Wholesale  Grocery  Company  bad  not 
retained  sufficient  property  with  which  to 
pay  the  taxes  against  its  stock.  The  tnjuno- 
tion  was  properly  granted. 

Tbe  cause  should  therefore  be  affirmed. 

PEB  OTJBIAM.    Adopted  in  whole 


(tf  OkL  121> 

BOABD  OF  OOM'RS   OF  MUSKOGBB 

COUNTT  et  al.  v.  FINK  et  aL 

(No.  6481.) 

(Supreme  Court  of  Oklahoma.    Dec.  22,  1014.) 

(Bvllaiut  hy  <fta  Oourt.) 

1.  DisTBiCT    ANu    Pbobecutinq    Attobnkts 
(I  0*)— PABiixa— PsBsuiurrioM  or  AuiuoB- 

ITT. 

Where  an  appeal  la  lodged  in  this  conrt  in 
which  a  board  of  county  commissioners  are 
plaintiffs  in  error,  the  county  attorney  appearing 
as  their  counsel,  such  attorney,  being  tbe  county 
attorney  and  an  officer  of  the  court,  will  be  pre- 
sumed to  have  authority  to  perfect  and  prose- 
cute the  appeal  in  the  absence  of  an  affirmative 
showing  to  tbe  contrary  by  tlie  board  of  county 
commissioners. 

(Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  {|  36,  87; 
Dec.  Dig.  I  ».•! 

2.  DisTBiCT    AND    PaoBKOinnNo    Attobnkts 
(I  ©•)— Pabtixs— Pbxsumption  or  Authob- 

ITY. 

It  is  not  essential  that  tbe  board  of  county 
commissioners  enter  upon  tbelr  records  or  mln- 
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utea  an  order  dincHng  or  approving  an  appeal 
by  their  county  attorney,  and  the  fact  that  the 
records  of  the  board  are  silent  on  the  proposi- 
tion does  not  raise  the  presumption  that  such 
appeal  was  not  authorized  or  consented  to  by 
them. 

[Ed.  Note. — For  other  cases,  see  District  and 
rrosecuting  Attorneys,  Cent.  Dig.  {{  36,  37; 
Dec.  Dig.  i  9.*] 

(Additional  tSyUoliut  by  Editorial  Btaff.) 

3.    DiSTBICT      AND      PbOSECUTINO      ATTOBNEYS 

(J  9*)— Pabties— Pbbsumption  o»  Authob- 

ixr — "Afftxbmative  Snowiwo." 

An  "affirmative  showing,"  witliin  the  mie 
that  a  county  attorney  appealing  on  behalf  of 
the  board  of  county  commissioners  will  be  pre- 
sumed to  have  authority  to  do  so  in  the  absence 
of  an  affirmative  showing,  means  an  affirmative 
showing  by  the  party  whom  the  attorney  reprer 
sents,  and  does  not  mean  that  the  adverse  party 
may  challenge  the  attorney's  right  except  when 
the  records  of  the  appellants  or  the  appellants 
themselves  indicate  affirmatively  that  they  do 
not  desire  to  appeal. 

[£d.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  S|  36,  37; 
Dec.  Dig,  j  9.*] 

Error  from  District  Court,  Muskogee  Coun- 
ty ;   B.  P.  De  Graffenried,  Judge. 

Action  between  the  Board  of  County  Com- 
missioners of  Muskogee  County  and  others 
and  D.  N.  Fink  and  others.  From  the  Judg- 
ment, the  parties  first  mentioned  bring  error, 
and  the  adverse  parties  move  to  dismiss.  Mo- 
tion overruled. 

Charles  West,  Atty.  Gen.,  Smith  G  Matson, 
Asst.  Atty.  Gen.,  and  W.  BL  Disney,  Co.  Atty. 
of  Muskogee,  for  plalntUFs  In  error.  W.  O. 
Cromwell,  of  Enid,  and  Franklin  &  Carey,  of 
Muskogee,  for  defendants  In  error. 

LOOFBOtJRROW,  J.  Defendant  in  error 
moves  to  dismiss  this  appeal ;  one  of  the 
grounds  being  that  the  case-made  does  not 
affirmatively  show  that  the  county  attorney 
of  Muskogee  county  had  no  authority  to  pros- 
ecute the  appeal  Attached  to  the  motion  is 
a  certificate  of  the  county  clerk  to  the  effect 
that  the  minutes  and  records  of  the  board 
of  county  commissioners  do  not  show  that 
they  authorized  the  appeal. 

[1-3]  Counsel  dte  Kingfisher  Co.  t.  Gra- 
ham, 40  Okl.  571,  139  Pac.  1149,  and  Sequoy- 
ah Co.  V.  Helms,  40  Okl.  565,  139  Pac.  958, 
In  support  of  the  proposition.  In  each  of 
the  above  cases  the  board  of  county  commis- 
sioners specifically  directed  a  dismissal  of  the 
Appeal,  and  this  court  held  that  under  such 
circumstances  the  county  attorney  was  with- 
out authority  to  maintain  and  prosecute  the 
appeal.  But  in  the  case  at  bar  the  record 
does  not  disclose  the  attitude  of  the  board  of 
county  commissioners.  The  county  attorney, 
under  the  law,  must  appear  for  them,  and  is 
presumed  to  be  acting  within  the  8coi)e  of  his 
authority.    It  is  not  necessary.  In  any  case 


where  the  county  appeals,  that  the  board  of 
county  commissioners  enter  upon  their  min- 
utes an  order  directing  the  county  attorney 
to  perfect  and  prosecute  the  appeal,  and  the 
absence  of  such  an  order  does  not  give  liae 
to  the  presumption  that  the  board  are  oppo9> 
ed  to  or  have  not  consented  to  such  appeal; 
but  the  presumption  Iq  that  the  county  attor- 
ney is  acting  within  the  scope  of  his  author- 
ity. See  Leedy  v.  Brown,  Judge,  27  OkL  404, 
113  Pac.  177,  wherein  It  Is  held: 

"When  an  action  is  commenced  in  the  district 
court  in  the  name  of  the  state  by  the  Attorney 
General,  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary,  he  is  presumed  to  have 
brought  such  action  after  having  been  requested 
by  the  Governor  or  one  of  the  branches  of  the 
l/egislature." 

The  "affirmative  showing"  referred  to 
means  "an  affirmative  showing  by  the  party 
whom  the  attorney  represents."  As  in  the 
Graham  and  Helms  Cases,  supra,  it  does  not 
mean  that  the  adverse  party  may  challenge 
the  right  of  the  attorney  appealing  ezoei^ 
when  the  records  of  the  appellants  or  am>el- 
lants  themselves  Indicate  affirmatively  that 
they  do  not  desire  to  appeal. 

In  San  Luis  Obispo  v.  Hendridts,  71  OaL 
246,  11  Pac.  682,  an  ordinance  provided  that 
"the  tax  collector  may  direct  suit,"*  etc.  The 
suit  being  instituted  by  the  district  attorney 
of  the  county,  it  was  contended  that  the  com- 
plaint should  have  averred  that  the  tax  col- 
lector had  directed  that  the  suit  be  brought, 
and,  not  having  done  so,  the  demurrer  should 
have  been  sustained.    The  court  said: 

"The  objection  goes,  not  to  the  absence  of  any 
fiict  constituting  the  cause  of  action,  but  rather 
to  the  authority  to  bring  the  suit  for  want  of  an 
authorization  from  the  tax  collector.  The  action 
is  instituted  by  the  district  attorney  of  the  coun- 
ty— an  attorney  at  law  and  an  officer  of  the 
court.  It  was  not  necessary  to  state  in  the  com- 
plaint that  he  was  directed  to  bring  the  action. 
An  attorney  at  law  is  presumed  to  be  authorized 
by  the  proper  party  to  institute  the  actions  be 
brings,  until  the  contrary  is  made  to  appear." 

In  State  v.  Welbes,  11  S.  D.  86,  75  N.  W. 
821,  the  Attorney  General,  on  behalf  of  the 
state,  brought  an  action  on  the  official  bond 
of  the  county  treasurer  to  recover  taxes  col- 
lected by  him.  It  was  held  that  It  would  be 
presumed  that  the  Attorney  General  was  re- 
quested to  prosecute  the  action. 

It  Is  unusual  for  this  court  to  write  an 
opinion  where  a  motion  to  dismiss  an  appeal 
Is  overruled;  but,  in  view  of  the  fact  that 
the  county  commissioners  and  other  officers 
so  frequently  appeal,  we  deem  it  advisable 
to  settle  this  question  so  that  there  could  be 
no  misunderstanding  among  the  profession 
and  litigants  as  to  the  law  on  the  proposition 
involved. 

The  motion  to  dismiss  the  appeal  Is  over^ 
ruled.    All  the  Justices  concur. 
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(U  Okl.  Cr.  «») 

HORINB  T.  STATE.    (Xo.  A-2248.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Match  6, 1016.) 

(8vUahu$  by  th«  Court.) 

CsnaRAi.  Law  (J  1087*)— Appkal-Jubibdio- 

UON— Dismissal. 

The  record  on  appeal  to  this  conrt  mast 
■how  the  issuance  and  service  of  summons  in 
error,  or  the  waiver  thereof  by  the  Attorney 
General,  or  the  service  of  notices  of  appeaL 
Unless  one  of  these  three  acts  is  affirmatively 
shown,  this  court  acquires  no  jurisdiction  to  de- 
termine the  issues  raised  upon  the  record,  and 
only  has  jurisdiction  to  dismiss  the  pretended 
appeal  and  direct  the  enforcement  of  the  judg- 
ment of  the  trial  court. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
lAWjCent.  Dig.  U  2770-2781,  2784;  Dec.  Dig. 
i  10§7.*] 

Appeal  from  Coontr  Court,  Adair  County; 
John  H.  Pitcbford,  Jadge. 

Earl  R.  Horlne  was  convicted  of  embes- 
Blement,  and  appeals.    AfiBrmed. 

W.  3.  Crump,  of  Muskogee,  and  E.  B.  Ar- 
nold and  W.  L.  Chase,  both  of  SUlwell,  for 
plalntirr  in  error.  C.  J.  Davenport,  Asst. 
Atty.  Gen.,  for  the  State. 


ARMSTRONG,  J.  The  plalntifl  In  error, 
Earl  R.  Horlne,  was  convicted  at  the  October, 
1913,  term  of  the  district  court  of  Adair 
county  on  a  charge  <^  embezzlement,  and  his 
punishment  fixed  at  Imprisonment  In  tbe 
state  penitentiary  for  a  term  of  five  years. 
Judgment  was  pronounced  on  the  4tta  day 
of  October,  1913.  The  appeal  was  filed  In 
this  court  on  the  13th  day  of  April,  1914. 
Mo  summons  in  error  was  ever  issued,  and 
no  praecipe  therefore  was  ever  filed  by  coun- 
sel for  plaintiff  In  error.  No  waiver  of  sum- 
mons in  error  by  tbe  Attorney  General  was 
ever  filed.  No  notices  of  appeal  were  serv- 
ed as  provided  by  law. 

The  Attorney  General  has  filed  a  motion 
to  dismiss  the  appeal  on  the  ground  that  no 
summons  In  error  had  been  issued,  that  the 
same  had  not  been  waived  by  tbe  Attorney 
General,  and  that  no  notices  of  appeal  were 
served  as  provided  by  law.  The  response 
filed  on  behalf  of  plaintiff  in  error  admits 
tbe  correctness  of  tbe  statements  contained 
In  the  motion  of  the  Attorney  General,  but 
contends  that  these  omissions  were  not  fatal. 
We  have  held  In  many  cases,  and  to  the  con- 
trary In  none,  that  the  failure  to  file  proof 
of  the  service  of  notice  of  appeal,  or  waiver 
of  summcHis  in  error,  or  the  Issuance  and 
service  of  same.  Is  fatal  to  the  Jurisdiction 
of  this  court  Unless  one  of  tbese  acts  Is 
done  as  provided  by  law,  this  court  acquires 
no  Jurisdiction  over  the  subject-matter  and 
has  Jurisdiction  only  to  dismiss  the  appeal. 
Neither  of  these  acts  having  been  done  In 
this  case,  the  conrt  has  no  alternative  except 
to  sustain  the  motion  of  the  Attorney  Gen- 
eral to  dismiss  the  appeal. 

The  motion  is  sustained,  and  tbe  appeal  is 


dismissed.     The  trial  court  Is  directed  to 
enforce  the  Judgment  and  sentence  imposed. 

DOYLE,  P.  J.,  concurs.  FURMAN,  J., 
absent 

•  (44  Okl.  668) 

BUSTED  V.  LOGHB.     (No.  4090.) 
(Supreme  Court  of  Oklahoma.     Jan.  26,  1916.) 

Commissioners'  Opinion,  Division  No.  2.  Er- 
ror from  County  Court,  Garvin  County ;  W.  B. 
M.  Mitchell,  Judge. 

Action  by  Joe  Loche  against  Theo.  Husted. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Dismissed. 

Blanton  &  Andrews,  of  Pauls  Valley,  for  plain- 
tiff in  error.  Thompson  &  Patterson,  of  Pauls 
Valley,  for  defendant  in  error. 

BREWER,  C.  The  petition  in  error  and  case- 
made  in  this  action  were  filed  in  this  court  on 
June  17,  1912.  The  plaintiff  has  failed  to  file 
any  brief,  and,  no  reason  being  given  therefor, 
the  cause  is  dismissed  in  accordance  with  rule 
7  of  this  court  (137  Pac  ix). 

PER  CURIAM.    Adopted  in  whole. 

===»  (45  OU.   U8) 

CITT  OF  MUSKOGEE  et  aL  t.  IRVIN  et  al. 
(No.  5467.) 

(Supreme  Court  of  Oklahoma.    Dec  22,  1914.) 

(Byttalut  by  the  Court.) 

1.  Mdnicifai.  Cobpokations  (S  456*)  — As- 
sessment rOB  PCBUO  IMPBOVXMENTB— VA- 
LIDITT. 

Assessment  held  to  be  void  upon  the  au- 
thority of  Sharum  v.  City  of  Muskogee,  43  Okl. 
— ,  141  Pac  22. 

[Bi.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1094-1099;  Dec. 
Dig.  S  466.*] 

2.  Appeai.  and  Ebbor  (i  294*)  — Pbesbrta- 
noH  Below  — Motion  vob  New  Tbial — 
FiHDiNos  or  Faot. 

To  secure  a  review  of  the  evidence  upon 
which  the  special  findings  of  fact  of  a  court  are 
predicated,  a  motion  for  a  new  trial  must  be 
filed  in  tne  trial  court  and,  except  for  the 
cause  of  newly  discovered  evidence,  must  be  at 
the  term  the  findings  are  filed,  and,  unless  un- 
avoidably prevented,  witliin  three  days  there- 
after. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  81  1724,  1725,  1727-1735; 
Dec  Dig.  S  294.*] 

Error  from  Superior  Court,  Muskogee 
County;    Alvln  F.  Molony,  Judge. 

Suit  by  William  S.  Irvin  and  others  against 
the  City  of  Muskogee  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
AMimed. 

S.  V.  CHaie,  Janes  C.  Davis,  and  Clark 
J.  Tlsdel,  all  of  Muskogee,  for  plaintiffs  in 
error.  WilUam  Neff  and  L.  B.  Neff,  both  of 
Muskogee,  for  defendants  in  error. 


KANE,  O.  J.  This  was  a  suit  In  equity, 
commenced  by  the  defendants  in  error,  plain- 
tiffs below,  againsit  the  plaintiffs  in  error,  de- 
fendants below,  pursuant  to  section  644,  Rev. 
I^ws  1910,  to  enjoin  the  enforcement  of  a 
special  assessment  levied  against  their  prop- 
erty in  payment  for  paving  certain  streets 
situated  in  street  improvement  district  Na 


•Tor  other  cases  see  same  topio  sod  seotloa  NOHBBR  la  Dee.  Dig.  *  Am.  Dig.  Key-No.  Series  *  Rep'r  Indese* 


Digitized  by 


C^oogle 


416 


145  PACIFIC  REPOBTEB 


(OkL 


122  In  the  city  of  Muskogee.  The  cause  was 
tried  before  Alvln  F.  Molony,  Esq.,  who  was 
anointed  8i>eclal  Judge  for  the  trial  thereof, 
who,  after  making  very  full  special  findings 
of  fact  and  conclusions  of  law,  entered  a 
decree  granting  the  plaintiffs  the  full  relief 
prayed  for.  To  reverse  this  decree  this  pro- 
ceeding In  error  was  commenced. 

[1]  An  examination  of  the  record  dis- 
closes that  the  assessment  herein  Inyolyed  is 
the  same  assessment  luTolved  In  the  case 
of  Sharum  t.  City  of  Muskogee  et  al.,  141 
Pac.  22,  recently  decided  by  this  court  In 
that  case  the  assessment  was  held  to  be 
void,  and  It  was  further  held  that: 

"A  property  owner  is  entitled  to  relief  in  a 
court  of  equity  against  an  asaessment  for  pub- 
lic improvemeDts,  void  for  the  reason  that  the 
assessment  sought  to  be  enforced  is  made  up  of 
different  items  or  elements  all  blended  together, 
some  of  which  are  illegal  and  other  legal,  when 
such  suit  is  commenced  not  more  than  60  days 
after  the  passage  of  the  ordinance  making  such 
assessment,  aa  provided  by  section  644,  Rev. 
Laws  1910." 

[2]  It  is  true  that  the  facts  relied  upon  to 
constitute  an  estoppel  In  pais  In  the  case 
at  bar  and  the  Sharum  Case  are  somewhat 
dissimilar.  However,  we  may  concede  that  the 
case  Is  distinguishable  from  Morrow  v.  As- 
phalt Paving  Co.,  27  Okl.  247,  111  Pac.  198, 
and  yet,  as  the  court  found  that  "this  suit 
was  brought  within  60  days  after  the  passage 
of  the  void  assessiug  ordinance,  and  that  prac- 
tically no  work  was  done  by  said  contractors 
under  the  contract  made  pursuant  to  said 
ordinance  and  the  date  of  the  commencement 
of  this  suit,"  the  question  of  estoppel  is  not 
available  to  the  defendants,  for  the  reason 
that  no  motion  for  a  new  trial  was  filed  until 
the  time  required  by  law  for  filing  such  mo- 
tion had  expired. 

That  a  motion  for  a  new  trial  Is  required  In 
a  court  case,  the  same  as  in  a  Jury  case,  be- 
fore a  review  of  the  facts  may  be  had  seems 
to  be  well  settled.  Jolmson  Abstract  &  Loan 
Co.  V.  Swarta,  31  Okl,  284,  121  Pac.  1077; 
CampbeU  t.  Lane,  31  Okl.  757,  123  Pac.  1061 ; 
Ortman  v.  Giles,  9  Kan.  324. 

Section  6033,  Rev.  Laws  Okl.  1910,  pro- 
vides that: 

"A  new  trial  Is  a  re-examination  in  the  same 
court,  of  an  issue  of  fact,  after  a  verdict  by  a 
Jury,  the  approval  of  the  report  of  a  referee,  or 
a  decision  by  the  court    •    •    •  •• 

And  section  5035  provides: 

"The  application  for  a  new  trial  must  be  made 
at  tlie  term  the  verdict,  report  or  decision  is 
rendered,  and,  except  for  the  cause  of  newly- 
discovered  evidence,  material  for  the  party  ap- 
plying, which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the 
trial,  or  impossibility  of  making  a  case-made, 
shall  l>e  within  three  days  after  the  verdict  or 
decision  waa  rendered,  unless  unavoidably  pre- 
vented." 

In  First  Nat  Bank  of  Shawnee  v.  Oklaho- 
ma Nat  Bank,  29  Okl.  411,  118  Paa  574, 
this  court  held  that  the  word  "decision,"  as 
used  in  the  foregoing  statutes,  does  not  mean 
the  Judgment  rendered,  but  the  conclusion 


on  the  facts  which  must  precede  tbe  Jods- 
ment,  and  further  held  that: 

"To  secure  a  review  of  tbe  evidence  taken  on 
a  trial  before  a  referee,  a  motion  for  a  new 
trial  must  be  filed  in  tbe  trial  court  and,  ex- 
cept for  the  cause  of  newly  discovered  evidence, 
must  be  at  the  term  the  report  is  filed,  and,  un- 
less unavoidably  prevented,  within  three  days 
thereafter.    •    ♦    •" 

And  further  that: 

"The  finding  of  fact  of  a  referee,  where  not 
challenged  within  a  proper  time  and  manner,  be- 
come final,  and  exceptions  to  a  judgment  ren- 
dered thereon  are  of  law,  and  not  fact,  and 
cannot  be  raised  on  a  motion  for  a  new  trial." 

If  the  findings  of  a  referee  on  a  question 
of  fact  constitute  the  "decision,"  within  the 
meaning  of  the  foregoing  statute,  U  seems 
to  us  that  it  Inevitably  follows  that  the 
special  findings  of  fact  of  a  court  must  also 
be  held  to  be  its  "decision"  on  the  question 
of  fact  Involved,  and  that  If  such  findings 
are  not  challenged  within  the  time  prescrib- 
ed by  statute,  they  become  final. 

For  the  reason  stated,  the  Judgment  of  tbe 
court  below  must  be  affirmed.  All  the  Zaa- 
tloes  concur. 

(45  Okl.  e» 
INTBRSTATB   NAT.   BANK   t.   FUMROT, 

Sheriff.     (No.  8425.) 

(Supreme  Court  of  Oklahoma.    Dec  22, 1914.) 

{Svllaliu  by  the  Court.) 

Taxation   (S  510*)— Tax  Libn— Pbiouhxs— 

Cbattei.  aIobtoagxs. 

A  lien  for  taxes  upon  the  property  of  the 
tax  debtor  is  inferior  to  that  of  a  cbattei  mort- 
gage lien  antedating  the  time  tbe  tax  lien  at- 
taches. 

[BM.  Note.— For  other  cases,  aee  Taxation, 
Cent  Dig.  |  946;   Dec.  Dig.  |  610.*] 

Error  from  Gonnty  Court,  Pawnee  County; 
O.  T.  Graves,  Judge. 

Action  by  the  Interstate  National  Bank,  a 
corporation,  against  0.  I.  Pumroy,  aa  sher- 
iff of  Pawnee  county.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

H.  B.  Martin,  of  Tulsa,  Gfaas.  E.  Bnsb,  ot 
Lindsay,  Cal.,  and  Jno.  T.  Murry,  Jr.,  oC 
Tulsa,  for  plaintiff  in  error.  Redmond  8. 
Cole,  County  Atty.,  of  Pawnee,  for  defendant 
in  error. 

KANE,  C:  J.     The  only  question  of  any 

substance  involved  herein  has  t)een  recently 
decided  by  this  court  favorable  to  tbe  con- 
tention of  plaintiff  in  error  In  Fidelity  Trust 
Ca  T.  C.  I.  Pumroy,  as  sheriff  of  Pawnee 
county  (144  Pac.  1052),  recently  decided  by 
tills  court,  but  not  yet  officially  reported, 
wherein  It  was  held: 

"A  lien  for  taxes  upon  tbe  property  of  the 
tax  debtor  is  inferior  to  that  of  a  chattel  mort- 
gage lien  antedating  the  time  the  tax  lien  at- 
taches." 

Upon  the  authority  of  that  case  tbe  Judg- 
ment of  the  court  below  must  be  reversed  and 
rendered.    All  the  Justices  concur. 
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(83  Wash.  SM) 

JOHNSTON  «t  al.  v.  NICHOLS. 
CNo.  12083.) 

(Supreme  Court  of  ^aahington.    Jan.  8,  1916.) 

1.  Landlobd  and  Tknaut  (§  164*)— Inj-obibs 
TO  Tenant— NjawoENCEi—DiTTT  o»  Land- 
lord. 

Where  a  lease  contained  no  covenant  bind- 
ing the  landlord  to  repair,  he  was  not  liable  for 
injuries  resulting  in  the  death  of  the  tenant 
caused  by  a  defective  porch  railing  insecurely 
tasienea  to  the  building. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  630-«37,  639,  641 ; 
Dec.  Dig.  i  164.*] 

2.  Landlobd  and  Tenant  (§  162*)— Injttbt 
TO  Tenant  —  Dehctb  and  Danoebs  or 
Pbkmises. 

The  only  exception,  in  the  absence  of  a  con- 
tract, to  the  rule  of  caveat  emptor  with  refer- 
ence to  defective  rented  premises,  is  where  there 
are  obscure  or  latent  defects  or  dangers  known 
to  the. landlord,  and  unknown  to  the  tenant 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  629 ;  Dec  Dig.  {  162.*] 

8.  JXTDOMENT  ({  199*)— Judgment  Non  Ob- 
stante. 

Where  it  was  not  possible,  under  the  facts, 
for  plaintiff  to  state  a  cause  of  action  or  recov- 
er, the  court,  on  setting  aside  a  verdict  for 
plaintiff,  was  properly  authorized  to  grant  judg- 
ment non  obstante  veredicto,  instead  of  granting 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §S  367-376;   Dec.  Dig.  {  199.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Hazel  Helen  and  Blanche 
Kathryn  Johnston,  by  James  T.  Lawler,  their 
guardian,  against  George  Nichols.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

C.  C.  Dalton,  of  Kent,  and  Herbert  W. 
Meyers,  of  Seattle,  for  appellants.  Revelle, 
Revelle  &  Revelle,  of  Seattle,  for  respondent 

OHADWIGK,  J.  For  nearly  five  years  pri- 
or to  October  7,  1911,  Ella  Jennie  Johnston 
bad  been  a  tenant  of  the  defendant,  occupy- 
ing premises  in  the  city  of  Seattle.  In  the 
summer  of  1911  the  street  in  front  of  the 
property  was  improved  by  regrading,  and  the 
building  was  ^adjusted  to  the  new  grade  by 
putting  a  brick  story  under  the  frame  struc- 
ture that  had  been  the  subject  of  the  tenancy. 
Mrs.  Johnston  had  remained  In  the  building 
during  the  period  of  repair  or  reconstruction. 
On  November  15,  1911,  Mrs.  Johnston,  with 
another,  was  in  the  act  of  passing  a  bed 
spring  over  the  ralUng  of  a  porch  extending 
across  the  top  or  third  story  of  the  house  as 
reconstructed.  It  was  their  intention  to  low- 
er it  or  let  it  fall  to  the  ground  some  22  feet 
below,  when  the  railing  gave  way,  and  Mrs. 
Johnston  was  precipitated  to  the  ground,  bub- 
talning  tnjuries  of  which  she  died.  This  suit 
Is  brought  by  the  children  of  Mrs.  Johnston, 
by  their  guardian  ad  litem,  to  recover  dam- 
ages. There  is  proof  that  the  ralUng  was 
structurally  weak;   that  its  weakness  might 


have  been  known  to  any  one  by  a  slight  ex- 
amination, although  not  patent  without  some 
examination.  The  case  went  to  a  Jury,  and 
a  verdict  was  returned  in  favor  of  plaintiffs, 
whereupon  the  court,  on  motion  of  counsel 
for  the  defendant,  entered  a  Judgment  not- 
withstanding the  verdict  From  this  Judg- 
ment plaintiffs  have  appealed. 

[1]  The  case  resolves  itself  into  a  pure 
question  of  law,  and  we  shall  not  go  further 
Into  the  facts.  The  contract  of  lease,  which 
was  In  writing,  contained  the  following  stipu- 
lations: 

"Said  lessee  hereby  agrees  that  said  owner  or 
his  agent  shall  not  be  liable  for  any  damages  to 
property  or  personal  injuries  caused  by  any  de- 
fects in  said  premises,  or  hereafter  occurring. 
*  *  ♦  Said  lessee  accepts  said  premises  in 
their  present  condition  and  agrees  to  leave  said 
premises  in  as  good  order  and  condition  as  they 
are  now  in,  excepting  the  necessary  wear  and 
tear  thereof  and  damage  by  the  elements  or 
fire." 

The  relation  between  a  landlord  and  bis 
tenant  and  the  duty  of  the  landlord  to  an- 
swer for  negligence  has  been  considered  by 
this  court  in  two  recent  cases.  Howard  v. 
Washington  Water  Power  Co.,  75  Wash.  255, 
134  Pac.  927;  Mesher  v.  Osborne,  76  Wash. 
439,  134  Pac.  1092,  48  L.  R.  A.  (N.  S.)  917. 

In  speaking  of  the  liability  of  the  landlord 
for  negligence,  we  said  in  the  Mesher  Case: 

"The  liability  as  for  negligence  must  arise 
either  from  a  breach  of  some  general  duty  aris- 
ing as  a  legal  Incident  to  the  relation  of  land- 
lord and  tenant  created  by  the  contract,  or 
from  the  negligent  •  »  •  failure  to  perform 
some  general  duty  imposed  upon  the  landlord' 
by  the  contract.  A  mere  breach  of  contract  in 
the  absence  of  some  general  duty,  gives  no  basis 
for  an  action  in  tort" 

The  only  question  for  us  to  consider,  then. 
Is  whether  the  landlord  has  failed  to  perform 
some  duty  Imposed  by  law  or  by  contract  It 
is  held  In  those  cases  that  a  tenant  takes  the 
property  leased  caveat  emptor.  In  the  How- 
ard Case  it  is  said  that  the  rule  caveat  emp- 
tor rests  in  contract  There  is  an  implied  as- 
sumption on  the  tenant's  part  of  all  risks 
arising  out  of  obvious  defects  or  conditions 
affecting  the  safety  or  fitness  of  the  premises. 
In  the  absence  of  a  warranty  or  covenant  to 
repair,  there  is  no  greater  duty  of  inspection 
upon  the  landlord  than  there  is  upon  the  ten- 
ant The  law  Imposes  no  burden  of  diligence 
or  active  duty  upon  the  landlord  to  find  and 
disclose  obscure  defects  or  dangers. 

[2]  The  only  exception,  in  the  absence  of  s 
contract  to  the  rule  caveat  emptor,  is  where 
there  are  obscure  or  latent  defects  or  dangers 
known  to  the  landlord,  and  not  known  to  the 
tenant  This  exception  is  grounded  in  reason 
and  in  the  fundamental  principles  of  Justice. 
It  rests  upon,  and  is  sustained  by,  the  moral 
obligation  of  every  man  knowing  a  danger  to 
warn  the  innocent  or  the  Ignorant  against 
that  which  may  beset  or  befall  him  in  the 
use  of  property  which  is  put  into  his  hands 
for  a  present  or  prospective  consideration 
moving  to  the  donor,  vendor,  or  lessor. 
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In  the  case  at  bar  tbe  railing  bad  been 
made  fast  to  tbe  outer  wall  of  the  house  with 
small  nails  or  brads,  toe-nailed  Into  the  wood. 
Either  on  account  of  the  small  number  of 
nails  used  by  the  carpenter,  or  by  reason  of 
the  accumulation  of  rust,  the  railing  was,  or 
had  become,  structurally  weak,  but  It  Is  not 
contended  that  the  defect  was  obrious,  or 
that  it  could  have  been  more  readily  seen  and 
appreciated  by  the  landlord  than  by  Mrs. 
Johnston,  who  bad  occupied  the  premises,  as 
we  have  said,  for  a  term  of  years.  We  are 
not  disposed  to  re-examine  the  authorities  or 
discuss  the  principles  pertaining  to  tbe  cases 
cited.  It  is  enough  to  say  that  we  find  no 
facts  that  would  take  this  case  out  of  the 
rule  there  laid  down ;  that  is,  in  the  absence 
of  an  agreement  to  repair,  the  landlord  is  un- 
der no  legal  duty  to  search  tor  defects  of 
which  he  has  no  knowledge. 

Counsel  contend  in  this  case,  as  was  con- 
tended in  the  Howard  Case,  that  there  is  a 
higher  duty  put  upon  the  landlord ;  that  he 
should  be  held  liable  not  only  for  a  failure  to 
disclose  obscure  defects  actually  known  to 
him  at  the  time  of  the  lease,  but  that  be 
should  exercise  reasonable  care  to  discover 
such  obscure  defects  and  to  divulge  them. 
That  phase  of  the  case  was  passed  upon,  and 
we  there  pointed  out  that  but  one  court  In 
this  country  held  to  the  rule  Invoked,  where- 
as the  greater  weight  of  authority,  as  well  as 
of  reason,  Is  to  the  contrary. 
,  Believing  that  all  of  the  contentions  of  ap- 
pellants' counsel  have  been  met  in  the  How- 
ard and  the  Mesher  Cases,  we  shall  adopt 
them  as  controlling  authority,  as  did  the 
trial  judge. 

We  have  not  gone  Into  the  suggestion  of 
counsel  that  an  agreement  on  the  part  of  a 
tenant  to  assume  the  risk  of  structural  de- 
fects is  void  as  a  matter  of  public  policy,  nor 
shall  we  review  the  authority  cited  on  either 
side.  As  shown  in  the  cases  hereinbefore  re- 
ferred to,  there  was  no  common-law  liability 
on  the  pihrt  of  respondent  to  answer  for  dam- 
ages in  the  absence  of  a  contract  to  repair, 
unless  the  defect  was  known  and  not  divulg- 
ed. The  parties  did  not  contract  with  refer- 
ence to  any  public  right,  nor  did  they  under- 
take to  contract  away  any  common-law  right 
Adverting,  then,  to  the  ancient  principle  that 
there  Is  no  higher  or  better  public  policy  than 
to  encourage  the  right  of  private  contract, 
where  there  Is  no  restraining  statute,  we 
pass  this  phase  of  tbe  case. 

[3]  Finally,  it  is  contended  that  the  court 
erred  in  entering  a  judgment  non  obstante 
veredicto ;  that  under  the  rule  announced  In 
Forsyth  v.  Dow,  142  Pac.  490,  the  state  of  the 
record  is  such  that  the  court  could  niake  no 
order  other  than  to  grant  a  new  trial. 

If  it  were  possible,  under  the  facts  of  this 
case,  for  the  plain tlfF  to  state  a  cause  of 
action  In  law,  the  rule  there  announced  might 
apply,  but  where  the  court  can  say,  as  a  mat- 


ter of  law,  that  there  are  neither  facts  nor 
reasonable  inference  from  facts  to  support  a 
verdict,  and  there  is  neither  fact  nor  reason 
upon  which  a  verdict  could  stand,  the  order 
of  the  court  will  be  sustained  under  the  au- 
thority of  Paich  T.  Northern  Paclflc  Ry.  Co., 
144  Pac.  919. 

Other  questions  are  raised  In  the  briefs, 
but,  having  decided  that  there  was  no  prima- 
ry liability  to  answer  for  damages.  It  Is  nn- 
necessary  to  discuss  them. 

Affirmed. 

CROW,  O.  J.,  GOSE,  PARKER,  and  MOR- 
RIS, J  J.,  concur. 

(83  Waab.  4121 
GLADEN  V.  CITY  OF  SBATTLB. 
(No.  12164.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

MUNICIPAn    COBPOBATIONS     ({    802*)— USE    0» 
STBEET— CONTBIBUTOBT      NEOUOENCK — LiAST 

Cluab  Chance. 

Even  though  tbe  plaintiff,  starting  to. cross 
a  street,  was  negligent  in  attempting  to  cross 
a  wire  which  city  employes  were  removing  from 
poles  and  winding  on  a  reel,  the  employes,  know- 
ing of  his  presence,  were  required  to  nse  a  de- 
gree of  care  commensurate  with  the  danger  in 
which  plaintiff  had  placed  himself,  and  if  by 
such  care  they  could  have  avoided  injury  from 
the_  snapping  of  the  wire,  and  failed  to  do  so, 
their  negligence  was  the  proximate  cause  of  the 
injury,  rendering  the  city  liable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  K  1672-1683;  Dee. 
Dig.  i  802.*] 

Department  1.  Appeal  from  Superipr 
Court,  King  County;    J.  T.  Ronald,  Jndg& 

Action  by  I.  M.  Oladen  against  tbe  City  of 
Seattle.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jas.  E.  Bradford,  Frank  M.  Bgan,  and  Wm. 
B.  Allison,  all  of  Seattle,  for  appellant. 
Reynolds,  BaUinger  &  Hutson,  of  Seattle, 
for  respondent. 

CHADWICK,  J.  A  crew  of  dty  employte 
were  engaged  in  removing  a  line  of  wire  on 
Alkl  avenue  near  Its  intersection  with  E^ist 
street,  in  the  city  of  Seattle.  The  method  em- 
ployed was  to  loosen  the  wire  from  the  top 
of  one  pole,  pass  It  through  a  pulley  or  snatdi 
block  about  four  feet  from  the  base  of  the 
next  pole,  then  carry  It  across  the  street  car 
tracks  to  a  plank  roadway  on  Alkl  avenue, 
where  it  was  passed  around  and  held  taut 
by  a  peavy  stuck  in  the  planking,  and  held 
by  one  of  the  workmen.  The  wire  was  then 
conveyed  down  Alkl  avenue  some  distance 
to  a  reel  placed  on  a  wagon.  After  the  wire 
was  released  from  the  poles  It  was  wound  up 
on  the  reel.  At  the  time  plaintiff  was  injured 
the  peavy  was  nearly  opposite  the  place  or 
platform  which  had  been  erected  for  the  con- 
venience of  persons  boarding  street  cars. 
Plaintiff's  home  was  on  the  opposite  side  of 
the  street  from  where  the  work  was  being 
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done.  He  came  out  of  bis  bouse  and  started 
across  tbe  street  wltb  the  intention  of  board- 
ing a  street  car.  He  was  about  to  cross  tbe 
wire  wben  one  of  tbe  workmen  warned  bim 
not  to  do  so.  Plaintiff  went  back  to  tbe  side- 
walk and  waited  a  short  time,  and  again  pro- 
ceeded on  bis  way.  He  bad  crossed  the  wire 
and  was  near  the  platform  when  tbe  peavy 
gave  way,  releasing  tbe  wire.  He  was  caught 
by  the  snap  of  the  wire  and  thrown  down. 
There  is  testimony  tending  to  show  that  the 
one  who  held  the  peavy  knew  of  plaintiff's 
presence.  At  tbe  time  tbe  injury  seemed 
trivial.  At  the  trial  plaintiff,  who  was  advanc- 
ed in  years,  was  in  a  bad  mental  end  phys- 
ical condition.  The  jury  found  that  he  had 
been  injured  by  the  negligence  of  the  employes 
of  the  dty,  and  a  verdict  was  returned  in  bis 
favor.    The  city  has  appealed. 

Although  several  questions  are  raised  tn 
the  briefs,  all  were  waived  at  tbe  time  of  ar- 
gument, except  the  one  of  contributory  neg- 
ligence on  the  part  of  defendant 

In  determining  the  question  of  contributory 
negligence,  the  first  duty  of  the  court  is  to 
ascertain  the  proximate  cause  of  tbe  injury ; 
to  disassociate  tbe  proximate  from  the  super- 
vening and  intervening  causes  and  ascertain 
from  the  whole  mass  of  the  testimony  that 
circumstance  or  set  of  circumstances  but  for 
which  the  accident  would  not  have  happened. 
Having  this  duty  In  mind,  it  seems  to  us  that 
the  case  is  controlled  by  two  very  recent  de- 
cisions of  this  court,  Pearson  ▼.  Wlllapa 
Const  Co.,  72  Wash.  487,  130  Pac.  903,  and 
Mosso  V.  Stanton  Co.,  75  Wash.  220,  134  Pac. 
941.    In  the  first  of  these  oases  it  Is  said: 

"When  a  plaintiff  by  his  own  negligence  has 
placed  himself  in  a  dsngerons  position  where  in- 
jury is  likely  to  resvJt,  the  defendant,  with 
knowledge  of  tbe  plaintiff's  danger,  is  bound  to 
use  reasonable  care  to  avoid  injuring  plaintiff; 
and  where,  by  the  exercise  of  auch  care,  defend- 
ant could  avoid  tbe  injury,  but  fails  to  do  so, 
the  defendant's  negligence  becomes  the  proxi- 
mate cause  of  the  injury  and  renders  bim  lia- 
ble." 

In  the  latter  case: 

"This  court  has  held,  in  accordance  with  many 
courts,  and  with  what  we  conceive  to  be  the 
more  logical,  as  well  as  the  more  humane,  rule, 
that  where  the  peril  of  a  traveler  on  the  higli- 
way  is  actually  discovered  and  should  be  ap- 
preciated by  the  operator  of  a  street  car,  or  oth- 
er agency  of  danger,  there  arises  a  new  duty 
to  exercise  all  reasonable  care  to  avoid  injury, 
and  tbe  failure  to  exercise  such  care,  if  it  re- 
sults in  injury,  will  render  a  defendant  liable 
notwithstanding  the  continuance  of  the  plain- 
tUTs  negligence  up  to  the  instant  of  the  injury." 

Granting  that  plaintiff  was  negligent  in 
passing  over  the  wire  at  the  time  and  at  the 
place  be  did,  It  is  clear  that  the  employes 
of  the  city,  knowing  of  his  presence,  were 
put  to  a  blghei;  duty  than  first  imposed,  and 
It  was  Incumbent  upon  them  to  use  a  degree 
of  care  commensurate  with  tbe  added  danger 
in  which  plaintiff  had  placed  himself. 
Whether  the  employ€s  of  the  city  used  such 
reasonable   care,    knowing    plalntifl's   peril. 


was  for  the  JU17.    Hie  question  has  been  de- 
cided in  his  favor  and  against  the  dty. 
Affirmed. 

CROW,  C.  J.,  and  GOSB,  PARKER,  and 
MORRIS,  JJ.,  concur. 


(8S  Wash.  376) 
COLVIN  et  al.  v.  CLARK.     (No.  12038.) 
(Supreme  0>urt  of  Washington.    Jan.  8,  1915.) 

1.  Action    (|  25*)— Lbgai.  ob   Bquitabix— ' 

TiMBEB   CONTBACT. 

Where  a  contract  for  tbe  sale  and  cat- 
ting of  timbe>  entitled  the  seller  to  payment 
each  month  for  that  removed  during  the  pre- 
ceding month,  his  action  claiming  only  that 
he  had  not  been  paid  all  that  was  due,  asking 
an  accounting  and  a  cancellation  of  the  con- 
tract, without  alleging  the  necessity  of  an  ac- 
counting to  prevent  a  multiplicity  of  suits  or 
that  a  jury  could  not  arrive  at  the  true  state 
of  the  accounts,  and  not  showing  any  fiduciary 
relation  between  the  parties,  was  an  action 
at  law  for  the  amount  due  on  the  contract, 
and  not  a  suit  in  equity. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  18  124-145,  147-149,  163,  156-159,  313; 
Dec.  Dig.  §  26.*] 

2.  Appkal   and    Ebbob    (i    1071*)^PBEjnDI- 

ciAL  Ekrob— Refusal  op  Findings. 
Under  Rem.  &  Bal.  Code,  J  368,  declaring 
that  findings,  except  as  qualified  as  to  their 
weight  by  section  1736.  stand  as  the  verdict  of 
the  jury,  and  section  367,  providing  that  upon 
the  decision  of  an  issue  of  fact  by  the  court 
the  facts  found  and  the  conclusions  of  law 
shall  be  separately  stated  in  writing  and  judg- 
ment on  the  decision  entered  accordingly,  the 
court's  failure  to  make  findings  of  fact  and 
conclusions  of  law  and  its  refusal  to '  accept 
those  proposed  by  the  defendant  in  an  action 
at  law  was  prejudidal  error. 

[Ed.  Note.— For  other  cases,  see  Apoeal  and 
Error,  Cent  Dig.  {|  4234-4239;  Dec.  Dig.  | 
1071.*] 

3.  Appeal  and  Ebrob  (§  1177*)— Rbvbbsal— 
Necessity  of  New  Tbial. 

Under  Rem.  &  Bal.  Code,  {  807,  provid- 
ing that  the  court  shall  disregard  any  error  not 
affecting  the  substantial  rights  of  the  adverse 
party,  and  that  no  judgment  shall  be  reversed 
for  such  error,  the  refusal  of  the  trial  judge  to 
make  findings  did  not  require  a  new  trial;  but 
the  case  would  be  remanded  with  instructions 
to  prepare  findings  and  enter  judgment  thereon. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4597-4604,  4606-4610; 
Dec.  IMg.  {  1177.*] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  County;  Jolm  R.  Mitchell, 
Judge. 

Action  by  Ambrose  Fred  CJolvIn  and  wife, 
and  Tom  Ismay,  as  guardian  of  their  minor 
children,  against  Delbert  Clark.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed, with  instructions  to  prepare  findings 
and  enter  Judgment  thereon,  from  which  ei- 
ther party  appeal. 

Troy  &  Sturdevant,  of  Olympia,  for  appel  • 
lant  Thomas  M.  Vance  and  Harry  L.  Parr, 
both  of  Olympia,  for  respondents. 

CHADWICK,  J.  On  the  25th  day  of  April, 
1912,  plaintiffs  and  defendant  entered  into 
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a  written  contract  for  the  sale  of  the  mer- 
chantable fir  timber  on  certain  lands  belong- 
ing to  the  plaintiffs,  In  consideration  of  the 
payment  of  12  per  1,000  feet  The  material 
parts  of  the  contract  follow: 

"It  is  agreed  that  the  amount  of  timber  upon 
the  said  land  is  10,825,000  feet;  said  timber 
shall  be  paid  for  by  the  party  of  the  second 
part  as  the  same  shall  be  cut  and  logged,  the 
mill  scale  shaU  be  talcen  for  the  purpose  of 
determining  approximately  the  amount  of  tim- 
ber logged  each  month,  but  the  amount  of  tim- 
ber to  be  taken  and  paid  for  is  agreed  to  be 
10,825,000  feet  as  aforesaid.  All  timber  log- 
ged each  month  shall  be  settled  and  paid  for 
by  the  party  of  the  second  part  on  the  15th 
of  die  following  month  until  said  timber  is 
fully  paid  for.  The  party  of  the  second  part, 
his  successors  and  assigns  agree  to  take  and 
remove  said  timber  and  pay  for  the  same  as 
above  set  forth  within  five  years  from  the 
date  of  this  contract.  •  ♦  •  The  sum  of  two 
thousand  dollars  shall  be  deposited  by  the  par^ 
ty  of  the  second  part  in  the  Capital  National 
Bank  of  Olympia,  to  the  credit  of  the  guardian 
of  the  minor  children  of  Ambrose  Fred  Colvin 
■  and  Anna  Colvin  npon  the  execution  of  this 
contract,  and  said  two  thousand  dollars  casb 
shall  be  credited  to  the  party  of  the  second  part 
on  the  last  one  million  feet  of  timber  cut." 

The  land  Is  divided  by  a  road  and  by  other 
physical  conditions  and  is  referred  to  by  the 
parties,  and  will  be  by  us,  as  the  north  and 
the  south  side.  Prior  to  the  time  the  con- 
tract was  entered  Into,  the  parties  had  nego- 
tiated between  themselves  concerning  the  sale 
of  the  timber  on  the  south  side.  There  is 
no  controversy  between  them  as  to  the  amount 
of  timber  on  that  tract.  All  agree,  for  the 
purposes  of  this  suit,  that  It  was  6,825,000 
feet  A  memorandum  showing  this  amount 
had  been  reduced  to  writing.  Cruises  of  the 
north  side  timber  had  been  theretofore  made ; 
the  quantity  of  the  timber  as  shown  by  the 
cruises  vaiying.  The  cruises  were:  Valen- 
tine, 5,530,000  feet;  Champlin,  4,902,000  feet; 
and  Manning,  4,800,000  feet  The  parties  met 
in  the  office  of  Mr.  Otis  in  Olympia  to  reduce 
their  contract  to  final  form,  and  it  was  there 
agreed  that  the  north  side  timber  Should  be 
Included  in  the  sale,  and  a  contract  was  writ- 
ten so  as  to  include  a  description  of  the  land 
up9n  which  it  was  growing.  Defendant  built 
a  logging  road  into  the  north  side  and  pro- 
ceeded to  log  the  land,  and  has  removed  all 
but  390,000  feet,  as  estimated  by  witness 
Moore,  a  cruiser  who  was  put  upon  the  stand 
by  plaintiffs.  Defendant  had  cut  some  cedar 
and  ties  and  spars  that  were  not  scaled  at 
the  mill  and  had  removed  his  active  logging 
operations  from  the  north  side.  Plaintiffs 
then  brought  this  action  praying  for  an  ac- 
counting and  a  cancellation  of  the  contract 
They  have  endeavored  to  maintain  their  ac- 
tion as  a  suit  in  equity.  The  court  denied  a 
cancellation  of  the  contract,  and  no  appeal 
has  been  taken  from  the  order. 

[1]  Whatever  may  have  been  the  original 
theory  of  the  plaintiffs,  it  seems  to  us  that 
this  is  not  a  suit  in  equity,  but  a  simple  ac- 
tion at  law  for  the  amount  due  on  contract 
There  is  neither  allegation  of  fact  nor  proof 


of  fact  to  sustain  the  action  as  an  eqnitaUe 
suit  It  is  true  that  plaintiffs  ki  demanding 
that  which  they  conceived  to  be  their  due 
have  said  that  an  accounting  is  necessary 
and  have  prayed  for  an  accounting.  Dnder 
the  contract  plaintiffs  were  entttied  to  pay- 
ment for  all  of  the  timber  removed  during 
the  previous  month.  Payments  were  made 
from  month  to  month.  Plaintiffs  brought  this 
action  at  a  time  when  they  believed  that  the 
defendant  was  abandoning  the  north  side 
with  part  of  the  timber  uncut  They  claim  no 
more  than  this:  That  they  have  not  been 
paid  all  that  is  due.  This  fact  would  not 
change  the  controlling  principles  of  law.  The 
action  remains  as  one  upon  contract,  and  it 
cannot  be  made  an  equitable  suit  by  a  de- 
mand for  an  accounting  unless  that  demand 
is  based  upon  some  reasonable  ground  Justi- 
fying equitable  interference.  There  is  no  al- 
legation that  an  accounting  is  necessary  to 
prevent  a  multiplicity  of  suits.  There  is  no 
fiduciary  relation  between  the  parties,  nor  la 
It  alleged,  nor  does  the  proof  show,  that  mu- 
.tual  accotuts  have  been  kept  by  the  parties, 
and  that  they  are  so  Involved  that  a  jui? 
would  not  be  likely  to  arrive  at  the  true  state 
of  the  account  The  fact  that  the  proof  ia 
diflicult,  or  that  the  proof  Is  largely  in  the 
keeping  of  the  opposite  side,  is  not  enough 
in  itself  to  Justify  equitable  interference. 
In  fact,  the  proof  in  thla  case  upon  either 
side  is  quite  simple.  It  is  purely  a  question 
of  the  amount  of  timber  cut  by  defendant 
The  payment  is  a  mere  matter  of  calcula- 
tion. It  seems  to  us  that  counsel  have  con- 
fused the  words  "accounting"  and  "pay- 
ment" If  every  difference  between  parties 
to  a  contract  as  to  the  amount  due  thereon 
would  Justify  an  accounting,  there  would  be 
no  such  thing  as  an  action  at  law  for  breach 
of  contract.  Nor  can  the  character  of  the 
action  be  fixed  by  the  fact  that  plaintiffs  have 
used  phrases  and  demands  peculiar  to  equity. 
A  court  will  look  to  the  substance  of  the 
pleadings  and  to  the  character  of  the  proof 
in  determining  the  character  of  the  proceed- 
ing. 

In  Knowles  v.  Rogers,  27  Wash.  211,  67 
Pac.  572,  an  action  was  brought  as  a  law 
action.  After  trial  "the  action  was  purely 
equitable."  So  in  this  case  there  was  no 
pretense  of  reliance  upon  equitable  principles 
In  the  trial  of  the  case.  The  court  determin- 
ed a  simple  issue  of  fact  and  entered  a  mon- 
ey judgment  for  the  amount  he  found  due. 

[2]  Defendant  has  been  quick  to  appreciate 
the  legal  situation  of  the  plaintiffs,  and  in  the 
court  below  and  in  this  court  has  Insisted 
that  the  trial  Judge  should  have  made  find- 
ings of  fact  and  conclusions  of  law.  To  save 
the  point,  findings  and  conclusions  were  pro- 
posed and  were  refused.  Counsel  for  defend- 
ant has  brought  his  case  squarely  vritbln  the 
following  decisions  of  this  court:  Barb  v. 
Kleeb,  1  Wash.  370,  25  Pac.  467,  27  Pac.  273; 
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KUroy  t.  MitcheU,  2  Wash.  407,  26  Pac.  865; 
Wilson  y.  Aberdeen,  25  Wash.  614,  66  Paa  96. 

We  would  be  glad  to  hold,  if  It  were  pos- 
sible to  do  so,  in  the  light  of  onr  previous 
decisions  and  Rem.  &  Bal.  Code,  |  867,  that 
the  refusal  of  the  court  to  make  findings  was 
error  without  prejudice;  but  the  statute  and 
the  duty  that  is  upon  us  to  follow  rules  of 
practice  and  procedure  arising  out  of  the 
construction  of  statutes  cou)i)els  a  holding 
that  the  error  was  prejudicial  to  the  right 
of  the  defendant.  Findings,  under  Rem.  & 
Bal.  Code,  i  868,  except  as  qualified  as  to 
their  weight  by  section  1786,  stand  as  the 
Terdict  of  the  Jury.  In  one  of  our  earlier 
cases  it  Is  said: 

"JudKments  of  law  are  founded  upon  gener- 
al or  special  verdicts  of  juries,  or  findinza  of 
the  court  which  take  the  place  thereof.  With- 
out Buch  Terdict  or  findings  there  is  nothing 
to  support  the  judgment."  Kilroy  t.  Mitchell, 
supra. 

The  purpose  of  section  867  Is  to  permit,  if 
not  to  encourage,  appeals  without  bringing  up 
a  statement  of  facts,  for,  as  is  said  in  the 
Kilroy  Case  just  cited: 

"A  judgment  at  law  will  usually  stand  or 
fall  upon  the  verdict  or  findings,  without  any 
reference  to  the  evidence  as  a  whole." 

The  first  ruling  upon  the  question  before  us 
Is  found  in  Barb  v.  Kleeb,  1  Wash.  370,  25 
Pac.  467,  27  Pac.  273.  Our  court  reviewed 
the  California  cases  and  noted  the  confusion 
that  had  arisen  in  that  state  by  reason  of  the 
courts'  attempts  to  find  a  way  around  a  sim- 
ilar statute  when  occasion  seemed  to  require 
it    It  is  there  said: 

"We  have  the  opportunity  to  shape  the  prac- 
tice in  this  state  so  that  our  successors  may 
not  have  to  repeat  the  helpless  plaint  of  the 
California  Supreme  Court. 

And  it  was  accordingly  held  that  a  recital 
in  a  judgment  that  "the  court  finds  that  the 
matters  and  things  set  forth  in  the  complaint 
are  true"  was  not  a  compliance  with  the  stat- 
ute. In  a  later  case  (Wilson  v.  Aberdeen,  25 
Wash.  614,  66  Pac  95),  the  statute  was  held 
to  be  mandatory.  So  far  as  we  are  Informed, 
there  has  been  no  departure  from  the  rule  of 
these  cases  in  law  actions. 

[3]  The  point  raised  by  counsel  for  defend- 
ant Is  well  taken.  But  it  does  not  follow  that 
the  action  will  be  reversed  and  remanded  for 
a  new  trial.  While  the  statute  (Hem.  &  Bal. 
Code,  i  807)  has  never  been  Invoked,  so  far 
as  we  know,  in  a  case  like  this,  it  seems  to 
us  to  be  peculiarly  applicable.    It  is  provided': 

"The  court  shall,  in  every  stage  of  an  ac- 
tion, disr^ard  any  error  or  defect  in  plead- 
ings or  proceedings  which  shall  not  affect  the 
substantial  rights  of  the  adverse  party,  and 
no  judgment  shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect." 

In  the  case  at  bar  the  testimony  has  been 
taken.  No  right  of  either  i>arty  will  be  con- 
served by  a  new  trial.  The  case  fails  here 
because  the  refusal  of  the  trial  judge  to 
make  findings  "afrect(s)  the  substantial  rights 
of  the  adverse  party."    This  can  be  corrected 


tf  the  case  is  remanded  with  instructions  to 
the  lower  court  to  make  findings  and  enter  a 
judgment  thereon.  There  Is  no  reason  in  law 
or  sound  sense  for  a  retrial.  The  judge  had 
and  will  have  the  whole  testimony  before 
him,  and  he  can  find,  presumptively  at  least, 
the  same  facts  and  draw  the  same  conclu- 
sions as  he  would  If  the  testimony  were  tak- 
en over  again.  We  have  therefore  determin- 
ed that  this  case  shall  be  remanded  to  the 
court  from  whence  it  came,  with  instructions 
to  the  trial  judge  to  cause  findings  to  be  pre- 
pared and  to  enter  a  judgment  thereon  from 
which  either  party  may  appeal.  Defendant 
will  recover  his  costs  in  this  court  The  tax- 
ation of  the  costs  of  the  trial  in  the  court 
below  will  be  reserved  imtti  the  final  disposi- 
tion of  this  case. 

CROW,  C.  3.,  and  GOSB,  MORRIS,  and 
PARKER,  JJ.,  concur. 

'  (83  Wash.  ME) 

STATE  ex  reL  CLEAR  LAKE  LOGGINO  R. 
CO.  V.  SUPERIOR  COURT  OF  THURS- 
TON COUNTT  et  aL     (No.  12366.) 

(Supreme  Court  of  Washington.    Jan.  8, 1016.) 

1.  Eminent  Douain  (|  20*)— "Public  Ubk"— 
What  CoNsxrnrras. 

To  bring  timber  to  the  mill  or  market  is  a 
public  use,  authorizing  condemnation  of  land 
for  a  logging  railroad. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S$  6»-67 ;    Dec.  Dig.  J  20.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Use.] 

2.  EuiNENT  Domain   (S  20*)— Pubuo  Usb— 
How  Detesmined. 

The  amount  of  service  rendered  to  members 
of  the  public  generally  by  a  logging  road  is  not 
material  in  determining  whether  it  is  a  public 
utility. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {§  59-67 ;   Dec.  Dig.  {  20.*] 

3.  Eminent  Domain  (§  20*)— Public  Use. 

The  fact  that  a  logging  .  road  was  largely 
controlled  by  a  timber  company  does  not  de- 
prive it  of  its  public  character  and  prevent  the 
exercise  of  powers  of  eminent  domain. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  69-87;   Dec.  Dig.  f  20.*] 

4.  Eminent  Domain  (8  56*)— Condemnation 
—Right  to. 

Whether  a  logging  road  is  entitled  to  con- 
demn land  depends  upon  the  necessity  6f  the 
land  for  a  public  use  and  the  feasibility  of  the 
route. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  147-160;  Dec.  Dig.  i  66.*) 

5.  Eminent  Domain  (|  56*)— Condbmnattow 
— poweb  of  condemnino  cohfobation. 

Public  service  corporations  having  powers 
of  eminent  domain  may  determine  the  location 
of  their  works  for  which  land  is  sought  to  be 
condemned. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  07, 135 ;  Dec.  Dig.  i  56.*] 

6.  Eminent  Domain  (|  46*)— Oondemnatioh 
— Pboceedino. 

A  logging  road  will  not  be  denied  condemna- 
tion because  its  proposed  route  will  cross  a 
portion  of  a  tract  of  land  which  might  in  the 
future  be  used  for  a  mill  site;   the  availability 
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of  the  land  for  that  purpose  only  affecting  the 
damages. 

fEd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  94-100,  102,  106;   Dec.  Dig. 

Department  1.  Certiorari  to  Superior 
Court,  Thurston  County;  C.  B.  Claypool, 
Judge. 

Certiorari  by  the  State,  on  the  relation  of 
the  Clear  Lake  Logging  Bailroad  Company, 
against  the  Superior  Court  of  Thurston  Coun- 
ty and  others.  Writ  Issued,  and  cause  re- 
versed and  remanded. 

Dipart  &  Ellsbury,  of  Centralla,  and  F.  D. 
Oakley,  of  Tacoma,  for  relator.  T.  F.  Ment- 
zer,  of  Tenino,  Troy  &  Sturdevant,  of  Oiym- 
pla,  Kerr  &  McCord,  of  Seattle,  and  Thomas 
O'Leary,  of  Olympia,  for  respondents. 

MORRIS,  J.  This  writ  was  sued  out  to 
review  an  order  of  the  court  Ijelow  denying 
relator  an  order  of  public  use  and  necessity. 
Relator,  as  indicated  by  its  name,  was  orga- 
nized as  a  toll  logging  road,  and  is  seeking  to 
condemn  a  30-foot  right  of  way  to  extend  Its 
road  a  distance  of  about  3,500  feet  across 
lands  of  the  respondent  Mentzer  Bros.  Lum- 
ber Company.  The  chief  objections  urged  to 
the  entry  of  the  order  of  public  use  are:  (1) 
No  showing  of  any  public  use;  (2)  the  con- 
templated use  is  the  private  use  of  the  A.  P. 
Perry  Lumber  Company ;  (3)  other  and  more 
feasible  locations  not  interfering  with  the  re- 
spondent's contemplated  use  of  its  property. 

[1,2]  Relator  offered  evidence  to  the  effect 
that  there  was  from  150,000,000  to  250,000,- 
000  feet  of  timber  tributary  to  the  first  4  miles 
of  the  proposed  route,  and  beyond  that  the 
supply  was  unlimited.  Bespondent's  esti- 
mate of  the  amount  of  timber  accessible  was 
much  less.  It  is  evident,  however,  that  there 
is  a  large  supply  of  timber  tributary  to  the 
proposed  road.  Bringing  this  timber  to  mill 
or  market  is  certainly  a  public  use.  It  is 
also  shown  that,  since  the  relator  began  oper- 
ating the  road  as  at  present  constructed,  It 
has  been  used  to  some  extent  for  the  ship- 
ment of  timber  products.  The  amount  of 
service  that  has  been  rendered  other  parties 
Is  not  so  material  in  determining  the  question 
of  the  public  use  so  long  as  the  relator  re- 
ceives without  discrimination  all  that  Is 
offered,  and  has  In  no  respect  failed  to  dis- 
cbarge its  duty  in  this  regard.  It  is  the  na- 
ture, and  not  the  extent,  of  the  use  that  de- 
termines its  public  character.  State  ex  rel. 
United,  etc.,  T.  Co.  v.  Superior  Court,  60 
Wash.  193,  110  Pac.  1017. 

[3]  The  second  objection  is  based  upon  re- 
spondent's contention  that  relator  is  but  an- 
other name  for  the  A.  P.  Perry  Lumlier  Com- 
pany, and  that  its  purpose  is  to  serve  the  log- 
ging plant  of  the  lumber  company.  The  fact 
that  a  large  part  of  relator's  business  would 
be  the  transportation  of  timber  for  the  Per- 
ry Lumber  Company,  and  that  the  timber 
company  would  exercise  a  controlling  inter- 


est in  the  logging  railroad,  does  not  destroy 
the  character  of  the  relator  as  a  public  serv- 
ice corporation,  nor  change  its  contemplated 
use  from  a  public  to  a  private  use.  A  lilce 
contention  was  urged  against  the  right  of 
condemnation  in  the  United,  etc.,  T.  Co.  Case, 
supra.  It  was  there  met  by  saying  that  pnl>- 
lic  service  corporations  are  amendable  to 
public  regulation,  and  can  be  made  to  dis- 
charge their  public  duties  in  a  satisfactory 
manner.  Overruling  a  similar  contention  in 
State  ex  rel.  Mcintosh  v.  Superior  Court,  66 
Wash.  214,  105  Pac.  637,  we  said: 

"The  fact  that  private  individuals  or  private 
corporations  having  a  special  interest  in  the 
construction  of  a  railroad  subscribe  to  its  cap- 
ital stock  does  not  deprive  the  road  of  its  pub- 
lic character.  The  road,  when  constructed,  will 
be  a  public  service  corporation,  and  must  serve 
the  public,  regardless  of  the  individuality  of 
its  stockholders  or  the  business  in  which  they 
may  be  engaged." 

[4,  5]  In  support  of  the  third  contention, 
respondent  sought  to  show  that  the  route  se- 
lected by  relator  was  not  the  most  feasible 
or  practicable  route  across  the  lands  in  ques- 
tion; that  other  available  routes  existed 
that  could  be  made  use  of  without  serious 
damage  to  respondents;  and  that  more  es- 
pecially the  route  selected  would  destroy  a 
contemplated  mill  site.  It  may  be  said  gen- 
erally that  in  determining  questions  of  this 
character  it  is  not  a  question  whether  or  not 
there  is  other  land  to  be  had  that  Is  equally 
available  for  the  Intended  use,  but  the  real 
question  la  whether  the  land  sought  to  be 
taken  Is  required  for  a  public  use  (Samish 
River  Boom  Co.  v.  Union  Boom  Co.,  32  Wash. 
5S6,  73  Pac.  670),  &nd  whether  upon  aU  of  the 
facts  shown  in  the  record  the  route  adopted 
by  the  relator  Is  the  most  feasible,  and  a  rea- 
sonable necessity  exists  for  its  appropriation 
(State  ex  rel.  Milwaukee  Terminal  By.  Co.  ▼. 
Superior  Court,  64  Wash.  365,  103  Paa  469, 
104  Pac.  176).  Except  as  specially  restricted 
by  statute,  public  service  corporations  invest- 
ed with  the  power  of  eminent  domain  for  a 
public  use  can  make  their  own  location  ac- 
cording to  their  own  views  of  what  is  best  or 
expedient,  and  this  discretion  will  not  be 
controlled  by  the  courts  (State  ex  rel.'CIark 
V.  Superior  Court,  62  Wash.  612,  114  Pat 
444;  2  Lewis,  Eminent  Domain,  §  6(H)  until 
it  is  convincingly  shown  that  the  land  sought 
is  not  reasonably  necessary,  and  that  a  slight 
change  of  location  will  equally  meet  the  ne- 
cessity of  the  taker  and  l>e  of  much  less  dam- 
age to  the  owner  (State  ex  rel.  Postal  Tele- 
graph Co.  V.  Superior  Court,  64  Wash.  189, 
116  Pac.  855).  The  showing  here  made  is  not 
sufficient,  to  invoke  this  last  rule.  Beviewing 
it  as  a  question  of  fact,  there  is  no  question 
in  our  mind  but  that  the  route  selected  Is 
both  the  most  feasible  and  practicable. 

[6]  Nor  can  relator's  right  to  this  route 
be  denied  because  It  will  cross  a  portion  of 
respondent's  land  that  respondent  says  Is 
available  for  a  mill  site  and  upon  wblchi,  at 
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some  future  time  when  conditions  warrant,  it 
Intends  to  construct  a  mill.  The  aTallabillty 
for  any  special  purpose  of  property  taken  or 
damaged  In  eminent  domain  proceedings  is 
only  one  of  the  questions  to  be  considered 
in  estimating  the  damages  to  be  paid.  The 
courts  cannot  say  to  corporations  exercising 
this  tight:  You  should  select  another  route 
because  it  is  cheaper  or  because  you  will 
destroy  a  valuable  building  site.  The  only 
thing  we  have  to  determine  is  the  right  to 
take  the  property,  which,  when  It  exists,  ap- 
plies equally  to  all  property  irrespective  of 
its  value  or  contemplated  use. 

The  order  under  review  is  reversed,  and 
the  cause  remanded,  with  instructions  to  en- 
ter an  order  of  public  use  and  proceed  with 
the  condemnation  proceedings. 

CROW,  C  J.,  and  GOSE  and  PARKER, 
JJ.,  concur. 

(83  Wash.  3M) 

EMERY  V.  LITTLEJOHN  et  al.    (No.  11976.) 

(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  ASYLUUS      (S      7*)  —  OfFICEIW  —  DlBCHAEGB 

TBOM  Asylum— Liability  fob  Injubieb. 
Rem.  &  BaL  Code,  §  5967,  provides  that 
any  patient  may  be  discharged  from  a  state  hos- 
pital for  the  insane  when,  in  the  Judgment  of 
the  superintendent,  it  may  be  expedient.  The 
superintendent  of  state  hospital,  to  which  one  P. 
had  been  committed,  after  two  weeks  released 
him  in  charge  of  his  mother,  who  signed  the 
usual  writing  certifying  that  she  had  taken  P. 
on  parole,  knowing  that  he  was  not  fully  re- 
covered, and  assumed  all  responaibility  for  his 
actions,  that  she  agreed  to  care  for  him,  and 
return  him  to  the  hospital,  if  necessary,  and 
she  took  him  home,  and,  after  complaint  of  his 
letters  alarming  a  girl  in  a  show,  gave  him 
money  to  go  East  to  relatives,  instead  of  which 
he  followed  the  girl,  called  at  plaintiff's  theater 
to  see  her,  and,  while  plaintiff  was  listening  to 
his  request  to  see  her,  shot  him.  Held  that,  as 
the  statute  gave  the  superintendent  an  official 
discretion  to  release  a  patient,  he  was  not  lia- 
ble to  plaintiff  in  damages. 

[Ed.  Note.— For  other  cases,  see  Asylums, 
Cent.  Dig.  {  6 ;  Dec.  Dig.  g  7.*] 

2.  Inbank  Persons  (g  80*)— Pebsonai,  Injttbt 

BT— LlABIUTT    OF    CUSTODIAN. 

The  stepfather  of  such  insane  person,  who 
was  not  instrumental  in  getting  him  out  of  the 
hospital,  and  who  had  no  knowledge  of  his  re- 
lease from  the  hospital  until  he  was  brought  to 
his  house  by  his  wife,  the  mother  of  such  insane 
person,  was  not  liable  to  plaintiff  in  damages. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {  142 ;  Dec.  Dig.  |  80.*] 

3.  Insane  Pebsons  (§  80*)- Tobts  of  Insane 
Pebson- Liability  of  Custodian. 

In  an  action  for  damages  from  alleged  neg- 
ligence in  restraining  an  insane  person,  .it  ap- 
peared that  defendant  was  the  mother  of  one 
committed  to  a  state  hospital  for  the  insane ; 
that  after  a  few  weeks  she  obtained  his  release 
upon  signing  the  usual  writing  certifying  that 
she  bad  taken  him  on  parole  knowing  that  he 
was  not  fully  recovered,  assuming  all  responsi- 
bility for  his  actions,  agreeing  to  care  for  him, 
and  return  him  to  the  hospital,  if  necessary  ; 
that  she  brought  him  to  her  home ;  that,  after 
complaint  from  the  police  that  he  was  sending 
letters  to,  and  alarming,  a  girl  in  a  show,  she 
^ve  him  money  to  go  East  to  relatives;  that, 
instead,  he  pursued  the  girl  to  Portland,  and. 


while  demanding  of  plaintiff,  the  manager  of  a 
theater,  permission  to  see  her,  shot  plaintiff. 
Held,  that  a  verdict  and  judgment  for  plaintiff 
would  not  be  reversed  op  M-;d  ground  that  de- 
fendant was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  f  142 ;  Dec.  Dig.  {  80.*] 

Crow,  C.  J.,  and  Gose  and  Ellis,  JJ.,  dissent- 
ing in  part.  FuUerton,  Chadwick,  and  Main, 
JJ.,  dissenting. 

En  Banc.  Appeal  from  Superior  Ck>art, 
Pierce  County;   W.  O.  Chapman,  Judge. 

Action  by  H.  P.  Emery  against  Andrew  J. 
Little  John  and  wife  and  A.  P.  Calhoun. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed  as  to  defendants  Andrew  J. 
Littlejohn  and  A.  P.  Calhoun,  and  afhrmed 
as  to  defendant  Mrs.  Andrew  J.  Llttlejolm. 

E.  K.  York,  of  Tacoma,  W.  V.  Tanner,  of 
Olympia,  Stephen  V.  Carey,  of  Seattle,  and 
J.  T.  S.  Lyie,  of  Olympia,  for  appellants. 
Bates,  Peer  ft  Peterson,  of  Tacoma,  for  re- 
spondent 

PARKER,  J.  The  plaintiff  seeks  recovery 
of  damages  from  the  defendants  for  personal 
injuries  which  he  claims  resulted  to  blm 
from  the  negligence  of  the  defendants  In  fall- 
ing to  properly  restrain  and  care  for  one  O. 
W.  Pence,  an  Insane  person.  A  trial  before 
the  court  and  a  Jury  resulted  In  verdict  and 
Judgmeut  in  favor  of  the  plaintiff,  from 
which  the  defendants  have  appealed. 

On  June  7,  1912,  O.  W.  Pence  was  adjudged 
Insane  by  the  superior  court  for  Pierce  coun- 
ty, and  committed  to  the  Western  Washing- 
ton Hospital  for  the  Insane.  The  appellant 
Dr.  A.  P.  Calhoun  was  then  the  superintend- 
ent of  the  hospital.  Dr.  F.  P.  Wilt  was  as- 
sistant physician  of  the  hospital,  and  direct- 
ly in  charge  of  Pence  while  he  was  in  the  hos- 
pital as  a  patient  Pence  was  then  30  years 
old.  He  first  showed  signs  of  insanity  about 
10  days  previous  to  his  commitment  to  the 
hospital.  He  never  had  suicidal  or  homicidal 
tendencies.  He  imagined  that  people — espe- 
cially detectives — were  after  him,  to  do  him 
Injury.  Physically,  he  Is  In  a  normal  state 
of  health.  One  of  the  examining  physicians 
in  the  Insanity  proceedings,  testifying  upon 
the  trial  of  this  case,  described  Pence's  con- 
dition as  follows: 

"Am  phyalrian  and  snrgeon.  Was  one  of  the 
physicians  appointed  to  act  as  a  commission  to 
examine  O.  W.  Pence.  Recall  the  examination 
tolerably  well.  Remember  bis  condition  at  that 
time.  Pence  to  all  appearances  was  normal,  in 
a  normal  condition ;  that  is,  without  getting  his 
hobby,  he  could  not  have  been  convicted  before 
any  Jury  of  insanity.  There  was  no  history  of 
filth,  dirt  as  to  his  clothing — in  fact,  be  was 
careful  about  his  clothing;  no  soicidar mania] 
no  tendency  to  injure  others;  and  no  history 
at  all  that  would  lead  to  a  conviction  of  in- 
sanity. What  I  convicted  him  on  was  delusion, 
and  the  delusion  was  of  a  religions  nature.  My 
recollection  now  is  that  he  was  religious  alto- 
gether and  that  he  had  hallucinations  I  think, 
hallucinations  of  bearing,  he  heard  imaginary 
voices ;  I  think  it  was  on  that  point  alone  al- ' 
most  that  I  found  him  insane.    I  did  not  con- 
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sider  him  dangerona;  if  he  wai  given  a  rest  of 
a  few  days  he  wotld  rapidly  recover."  "He  had 
delusions  tliat  detectives  were  after  him;    that 

Eeople  were  trying  to  get  at  him  to  do  him 
arm.  We  sent  him  to  the  asylum  for  rest  If 
we  had  a  place  of  detention  outside  of  the  asy- 
lum, I  should  not  have  sent  him  to  the  asylum." 

Pence  is  a  son  of  appellant  Mrs.  Llttlejohn, 
who  lives  In  Tacoma  with  her  husband,  A.  J. 
Littlejohn.  After  Pence  was  committed  to 
the  hospital  for  the.  Insane,  tats  mother  visited 
him  several  times.  His  condition  while  in 
the  hospital  was  one  of  apparent  rapid  Im- 
provement, and,  after  remaining  there  a  lit- 
tle over  two  weeks,  on  June  24th  Dr.  Wilt, 
acting  for  the  superintendent  of  the  hospital, 
permitted  Mrs.  Littlejohn  to  take  Pence  home, 
though  be  was  not  discharged  as  cured.  At 
that  time,  she  signed  the  usual  writing  re- 
quired of  those  taking  patients  from  the  hos- 
pital, reading  as  follows: 

"June  24th,  1912. 

"This  is  to  certify  that  I  have  taken  O.  W. 
Pence  on  parole  from  Western  Hospital  for 
Insane.  Knowing  that  he  is  not  fully  recover- 
ed, I  asBume  all  responsibility  for  his  actions 
while  in  my  charge,  and  agree  to  care  for  him 
and  return  him  to  the  hospital  at  my  own  ex- 
pense if  it  becomes  necessary.  I  further  agree 
to  write  the  superintendent,  informing  him  Of 
the  condition  of  the  patient  at  intervals  desig- 
nated by  him  during  the  life  of  the  parole. 
"[Signed]  Mrs.  A.  J.  Littlejohn. 
"Address:   3704  eth  Ave.,  Tacoma,  Wash." 

Nothing  further  occurred  coming  to  the  no- 
tice of  Mr.  or  Mrs.  Littlejohn  indicating  that 
Pence's  condition  was  other  than  one  of  con- 
tinuous Improvement  until  the  evening  of 
July  4tb  or  5th,  some  ten  days  after  he  was 
brought  home,  when  two  police  officers  of  the 
city  of  Tacoma,  Recob  and  Brown,  visited 
the  Littlejohn  home  and  talked  to  Mr.  and 
Mrs.  Littlejohn  about  Pence.  All  the  infor- 
mation then  conveyed  to  either  Mr.  or  Mrs. 
Littlejohn  relative  to  the  actions  of  Pence 
then  complained  of  by  the  policemen  is  such 
as  may  be  gathered  from  the  testimony  of 
Recob,  as  follows: 

"I   have  lived  in  the  city  of  Tacoma  eigbt 

J  rears.  Have  been  a  member  of  the  Tacoma  Po- 
ice  Department  seven  years.  My  attention  was 
called  to  the  conduct  of  one  Pence  about  the 
4th  of  July,  1912.  Mr.  Timmins,  manager  of 
the  Pantages  Theater,  in  Tacoma,  called  at  the 
police  station.  He  was  accompanied  by  the 
manager  of  a  play  on  that  week  at  the  theater. 
They  bad  some  letters  that  had  been  written  to 
a  girl  in  one  of  the  acts  at  the  theater.  We 
looKed  the  letters  over.  They  were  written  by 
Pence,  and  gave  bis  name  and  address  as  Sixth 
avenue.  We  looked  up  the  address  and  found 
it  was  the  Littlpjohn  residence.  We  (Mr. 
Brown  and  myself)  went  to  the  Pantages 
Theater  that  night.  Pence  was  supposed  to  be 
in  the  front  row,  and  we  went  to  observe  bis 
actions:  He  did  not  come  that  night,  and  we 
went  to  the  Littlejohn  house  to  see  him.  At 
that  time  I  did  not  know  that  Pence  had  been 
an  inmate  of  the  asylum.  We  went  to  the  Lit- 
tleJDhn  house  to  investigate — to  see  why  he  was 
writing  such  letters.  We  had  talked  with  the 
manager  and  the  girl.  She  was  greatly  excited. 
Mr.  Brown  went  with  me.  It  was  about  9:30 
*  in  the  evening.  Brown  knocked  at  the  door,  and 
Mrs.  Littlejohn  answered  from  the  window  up- 
stairs. Brown  said  he  would  like  to  talk  with 
Pence.    She  asked:  'What  about?'    Brown  said: 


'I  would  like  to  talk  wlfli  Mm.'  She  came  to 
the  door  and  talked  for  a  minute,  and  then  said 
she  would  call  Mr.  Littlejohn.  She  went  back 
upstairs,  and  Littlejohn  came  down.  We  stood 
in  the  reception  hall  and  talked  with  Mr.  Little- 
john. I  told  him  there  had  been  letters  receiv- 
ed at  the  Pantages  Theater  addressed  from  hlg 
number,  and  we  came  out  to  have  a  talk  with 
Pence.  Littlejohn  said:  'Now,  Pence  has  just 
been  in  from  the  asylum.  I  don't  like  to  have 
you  talk  with  him ;  it  might  make  him  worse.' 
He  would  not  let  us  talk  with  him,  and  we  told 
him  there  would  have  to  be  something  done. 
•  •  •  After  Littlejohn  refused  to  let  us  hava 
a  talk  with  Pence,  we  told  him  something  would 
have  to  be  done  and  he  said:  'Well  now  I  have 
got  everything  arranged  for  him  to  leave  to-mor- 
row. •  •  *  I  will  send  him  East'  •  •  • 
I  don't  remember  the  place  he  said,  somewhere 
in  the  East,  to  his  relatives,  or  would  send 
him  back  to  the  asylum.  We  told  him  he  must 
not  let  him  go  to  Portland  on  account  of  the 
girl.  She  went  over  there.  The  girl  was  aw- 
ful excited  over  the  letters,  and  I  told  Little- 
john to  buy  a  ticket  himself  and  send  him  East, 
rather  than  give  him  money.  I  said  he  was  lla> 
ble  to  go  down  there  (to  Portland)  and  kill  some 
one.  He  said  he  was  going  to  send  him  East. 
At  that  time  I  talked  to  Littlejohn  about  the 
letters  and  what  Pence  had  been  doing.  There 
was  no  sense  to  the  letters.  A  right-minded 
person  would  not  write  such  letters.  He  want- 
ed the  girl  to  marry  him.  Wanted  her  to  meet 
him  over  in  the  Firemen's  Park.  It  was  Just  a 
lot  of  foolishness.  I  had  known  Mr.  Littlejohn 
by  sight  for  the  last  eight  years.  I  told  Little- 
john if  he  would  do  as  he  said  I  would  leave 
Fence  with  him,  with  the  understanding;  that  he 
would  be  sent  away  the  next  day.  I  told  him 
to  buy  the  ticket  himself  and  start  him  East. 
If  he  gave  him  the  money  he  would  go  to, Port- 
laud.  We  didn't  insist  on  seeing  Pence  that 
night,  because  we  relied  on  Littlejohn  doing  as 
he  said.  The  next- 1  heard  of  Pence  Mr.  Tim- 
mins told  me  he  had  gone  to  Portland  and  shot 
Mr.  Emery.  This  was  four  or  five  nights  after 
we  were  out  at  Littlejobn's.  *  •  •  I  saw 
part  of  the  letters  written  by  Pence  to  the  gir^ 
but  did  not  see  any  letters  written  by  the  girl 
to  Pence.  •  •  •  The  letters  did  not  contain 
any  threats  or  vile  language.  They  were  mere- 
ly the  letters  of  a  person  having  some  admira- 
tion or  pretense  of  love  for  the  girl,  asking  her 
to  marry  him,  and  expressing  affection  for  her. 
I  had  never  seen  Pence  np  to  that  time.  •  •  • 
So  far  as  I  know  the  police  department  never 
communicated  with  the  asylum  authorities  con- 
cerning Pence." 

Brown's  testimony  relative  to  the  visit  to 
Llttlejohn's  home  Is  In  harmony  with  that 
of  Recob  above  quoted,  thougb  it  does  not  go 
so  much  into  details.  Neither  Mr.  or  Mra 
Littlejohn  ever  saw  any  of  the  letters  claim- 
ed by  the  policemen  to  have  been  written  by 
Pence  to  the  actress,  and  they  had  no  knowl- 
edge of  the  contents  or  nature  of  those  let- 
ters, except  as  communicated  to  them  by  the 
policemen.  No  other  acts  of  Pence  were  com- 
plained of  or  reported  to  them.  On  the  eve- 
ning of  the  visit  of  the  policemen  to  the  Lit- 
tlejohn home  Pence  bad  been  home  during 
the  whole  evening,  and  was  not  at  the  theater 
where  the  policemen  went,  expecting  to  find 
him.  Mrs.  Littlejohn,  on  the  following  day 
reported  by  telephone  to  the  hospital,  talking 
to  Dr.  Wilt,  the  Incident  of  the  policemen 
coming  to  their  home,  and  complaining  of 
Pence's  action  in  writing  the  lettera  Just 
what  Mrs.  Littlejohn  told  Dr.  Wilt  of  the 
hospital  over  the  telephone  concerning  tbe 
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visit  of  the  policemen  Is  not  very  clear.    Dr. 
Wilt  testified  as  to  what  she  then  told  him 
as  follows: 
"I  talked  with  Mrs.  Littiejohn  over  the  tele- 

ghone.  If  I  remember  right,  ebe  called  me. 
he  mentioned  that  the  police  had  been  to  the 
house  the  evening  before.  She  did  not  feay  wliy 
they  had  been  there  any  more  than  for  the  pur- 
pose of  stopping  Mr.  Pence's  actions.  At  the 
time  of  the  conversation  Dr.  Calhoun  happened 
to  be  in  the  office  where  the  telephone  is  located. 
I  asked  him  what  we  should  do,  and  be  thought 
it  advisable  to  send  in  a  guard  if  he  (Pence) 
was  causing  any  trouble.  She  (Mrs.  Littiejohn) 
said  she  would  send  him  East  the  next  morning. 
That  was  satisfactory  to  us.  If  I  remember 
rightly,  I  told  her  we  would  send  a  guard. 
The  reason  we  did  not  send  a  guard  for  him 
was  that  she  promised  to  send  Pence  East  As 
to  imposing  conditions  as  to  the  manner  in 
which  be  should  be  sent  East,  I  do  not  know  of 
any  special  arrangements  by  which  be  was  to  be 
sent  East.  There  was  nothing  said  about  that 
at  the  time  that  I  remember.  Dr.  Calhoun  was 
in  the  office  at  the  time  and  I  talked  to  him  as 
to  what  should  be  done.  This  was  not  the  first 
time  Mrs.  Littiejohn  had  talked  to  me  about 
Pence  after  his  release.  As  I  remember,  she 
telephoned  to  me  aeveral  times,  and  told  me  how 
well  he  was  getting  along." 

A  day  or  two  later,  on  July  7th,  Pence 
went  away,  as  Mr.  and  Mrs.  Littiejohn  sup- 
posed, to  bis  relatives  In  Missouri,  as  they 
bad  planned,  and  had  furnished  him  money 
for  so  doing.  They  evidently  honestly  be- 
lieved that  he  went  to  Seattle,  with  a  view 
of  going  East  over  the  Great  Northern,  and 
not  to  the  South  through  Portland.  How- 
ever, that  was  the  last  seen  or  beard  of 
blm  by  Mr.  or  Mrs.  Littiejohn  until  after  his 
shooting  respondent  in  Portland  on  July  9th, 
resulting  in  the  injuries  of  which  respondent 
here  complains,  and  for  which  he  seeks  re- 
covery from  appellants.  What  occurred  at 
the  time  of  that  shooting  may  be  related  in 
the  language  of  respondent's  testimony,  as 
follows ; 

"On  the  evening  of  the  9th  of  July,  Tuesday 
evening,  I  believe  it  was,  during  t^e  latter  part 
of  the  second  performance,  one  of  the  sta^e 
hands  came  to  me  and  reported  a  gentleman  m 
the  hall  to  see  one  of  the  lady  performers,  and 
almost  the  same  time  I  think  Kfiss  Callie  Lowe 
made  the  exclamation,  'There  is  the  man  that 
I  am  afraid  of.'  I  walked  out  to  the  hall, 
which  is  on  the  same  level  with  the  stage  and 
the  entrance  from  the  alley  to  the  stage,  and 
standing  in  the  hall  was  a  man.  I  walked  right 
close  up  to  him,  possibly  a  foot  and  a  half,  as  I 
would  speak  to  anybody,  and  I  asked  woo  he 
wished  to  see,  and  be  said,  'I  am  O.  W.  Pence, 
and  I  am  engaged  to  be  married  to  Callie  Lowe, 
I  would  like  to  speak  to  her.'  While  he  was 
speaking,  I  noticed  on  the  lower  part  of  bis  vest 
be  had  a  badge,  an  officer's  badge,  deputy  sher- 
iff, and  it  was  turned  upside  down  so  I  couldn't 
read  it,  and,  as  he  finished  speaking,  I  reached 
over  and  turned  over  the  badge  so  I  could  read 
the  letters,  I  says  'What  kind  of  a  badge  is 
that?'  He  said,  'What  have  you  got  to  say 
about  it?'  and  he  pulled  his  gun  out  and  com- 
menced firing  and  struck  me." 

In  view  of  the  conclusions  we  have  reach- 
ed, especially  upon  the  question  of  the  neg- 
ligence of  Littiejohn  and  wife  here  complain- 
ed of,  we  have  related  the  facts  In  the  most 
favorable  light  possible  In  aid  of  respondent's 
contentions,  though  the  facts,  as  testified  to 


by  the  policemen,  are,  In  some  details,  ooa- 
tradlcted  by  the  testimony  of  Mr.  and  Mrs. 
Littiejohn.  Otherwise  the  facts  as  related 
above  are  undisputed.  Nor  does  the  record 
contain  any  other  facts,  as  we  view  it,  lend- 
ing additional  aid  to  the  respondent  in  the 
contention  made  by  his  counsel. 

[1  ]  Counsel  for  appellant  Dr.  Calhoun  con- 
tend that  the  trial  court  erred  in  declining 
to  decide  the  cause  In  his  favor  as  a  mat- 
ter of  law,  upon  their  motions  for  a  direct- 
ed verdict,  made  at  the  close  of  the  plalntifTs 
evidence  and  also  at  the  close  of  all  of  the 
evidence:  The  principal  ground  upon  which 
this  contention  is  rested  is  that  appellant 
Dr.  Calhoun,  being  the  snperlntendent  in 
charge  of  the  hospital,  performing  an  of- 
ficial act  involving  the  exercise  Of  his  dis- 
cretion as  such,  In  allowing  Pence  to  leave 
the  hospital  with  his  mother,  and  in  allow- 
ing him  to  remain  away,  no  liability  by  an 
action  for  damages  can  be  Imposed  upon  Dr. 
Calhoun.  We  shall,  for  the  purpose  of  argu- 
ment, treat  all  actions  of  Dr.  Wilt,  the  as- 
sistant physician,  as  those  of  Dr.  CalhouiL 
The  only  provision  of  our  statute  relating 
to  the  discharge  or  parole  of  patients  by  the 
superintendent  of  the  hospital  of  his  own 
motion  is  that  found  in  section  5967,  Bem. 
&  Bal.  Code,  reading  as  follows: 

"Any  patient  may  be  discharged  from  the  hos- 
pital when,  in  the  judgment  of  the  superintend- 
ent, it  may  be  expedient." 

This,  in  fact,  is  the  only  provision  of  our 
statutes  relating  to  the  subject  of  the  dis- 
charge or  parole  of  patients  by  the  super- 
intendent, at  the  Instance  of  any  one,  except 
as  provided  by  section  5962,  Rem.  &  Bah 
Code,  reading  as  follows: 

"The  relatives  or  friends  of  an  inmate  of  the 
hospital  for  the  insane  may  receive  such  inmate 
therefrom  on  their  giving  a  bond  or  other  sat- 
isfactory evidence  to  the  superior  judge  issuing 
the  commitment,  that  they,  or  any  of  them,  are 
capable  and  suited  to  take  care  of  and  give 
prober  care  to  such  insane  person,  and  give  pro- 
tection against  any  of  his  acts  as  an  insane  per- 
son. If  such  satisfactory  evidence  appear  to 
the  judge,  he  may  issue  an  order,  directed  to  the 
superintendent  of  the  hospital  for  the  insane,  for 
the  removal  of  such  person.  If,  after  such  re- 
moval, it  is  brought  to  the  knowledge  of  the 
judge,  by  verified  statement,  that  the  person 
thus  removed  is  not  cared  for  properly,  or  is 
dangerous  to  persons  or  property  by  reason  of 
such  want  of  care,  he  may  order  such  person 
returned  to  the  hospital." 

It  is  manifest  that  the  discharge  of  a  pa- 
tient from  the  hospital  by  the  superintend- 
ent of  his  own  motion  Involves  the  ezerdse 
of  discretion  upon  his  part.  It  Is  insisted, 
however,  by  counsel  for  respondent,  that 
such  discretion  of  the  superintendent  per- 
tains only  to  the  question  of  absolute  dis- 
charge of  a  patient,  and  that  he  has  no  oth- 
er discretionary  power,  especially  none  as 
to  the  parole  or  conditional  discharge  of  a 
patient  It  Is  argued  that  the  provisions  of 
section  6962,  above  quoted,  negative  the  idea 
of  the  superintendent  exercising  discretion 
other  than  in  relation  to  the  absolute  dis- 
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charge  of  a  patient.  We  are  unable  to  agree 
with  this  view.  It  Is  manifest  that  the 
method  of  relatives  or  friends  acquiring  pos- 
Ression  of  a  patient  provided  for  In  section 
59(52  Is  only  a  procedure  which  may  be  In- 
stituted at  the  Instance  of  such  friends  or 
relatives,  and  has  nothing  whatever  to  do 
with  the  discretion  of  the  superintendent  in 
discharging  patients  conditionally  or  other- 
wise. Whatever  is  done  under  that  sec- 
tion may  be  done  even  against  the  judgment 
or  will -of  the  superintendent,  and  has  noth- 
ing to  do  with  the  performance  of  any  duty 
upon  his  part  other  than  to  obey  the  order 
of  court  which  may  be  made  in  pursuance 
of  proceeding  under  that  section.  The  dili- 
gence of  learned  counsel  for  respondent  has 
not  brought  to  our  attention  any  direct  au- 
thority throwing  any  light  upon  this  con- 
tention, nor  has  any  such  authority  come  to 
our  notice,  except  the  law  relating  to  the 
pardoning  power,  which,  by  way  of  analogy, 
furnishes  some  aid  to  the  solution  of  this 
problem. 

"The  power  to  pardon  Is  generally  held  to  in- 
clude the  power  to  mitigate  or  commute  sen- 
tences, tlie  theory  being  that  the  greater  power 
inohidefi  the  less."  24  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  p.  567 ;  29  Cyc.  1570 ;  Fuller  v.  State, 
122  Ala.  32,  26  South.  146,  45  L.  E.  A.  502,  SiJ 
Am.  St.  Rep.  1. 

We  are  of  the  opinion  that  the  power  of 
absolute  discharge  of  patients  from  the  hos- 
pital includes  the  power  to  parole  or  condi- 
tionally discharge  patients  therefrom,  and 
that  all  acts  of  the  superintendent  under 
this  power  involve  the  exercise  of  discretion 
on  his  part  of  a  quasi  Judicial  character. 

The  acts  of  Dr.  Calhoun,  here  complain- 
ed of,  being  official,  and  calling  for  the  ex- 
ercise of  his  discretion,  the  law  seems  to 
be  settled  beyond  controversy  that  he  can- 
not be  called  to  account  for  any  consequences 
flowing  therefrom,  in  a  civil  action  for  dam- 
ages Instituted  by  a  person  claiming  to  be 
Injured  as  the  result  of  such  discretionary 
action  in  the  absence  of  malicious  or  cor- 
rupt action.  It  Is  not  claimed  that  Dr.  Cal- 
houn acted  either  maliciously  or  corruptly. 
Indeed,  it  could  not  be  with  any  show  of 
reason  under  the  evidence.  The  most  that 
can  be  said  is  that  be  acted  mistakenly,  or, 
for  argument's  sake,  we  may  concede  that 
he  acted  negligently;  but,  under  all  the  au- 
thorities, such  action  would  not  render  him 
liable  in  this  action,  since  his  acts  were  of- 
ficial and  Involved  his  discretion.  In  the 
text  of  29  Cyc.  p.  1444,  after  noticing  the 
law  touching  the  immunity  of  Judicial  and 
legislative  officers  from  liability  in  an  ac- 
tion for  damages  flowing  from  their  official 
acts.  It  Is  said  : 

"In  the  third  place  are  the  vast  number  of 
officers  not  holding  courts,  but  discharging  ex- 
ecutive and  administrative  functions,  whose  dis- 
charge involves  the  exercise  of  judgment  and 
discretion.  Such  officers  are  not  liable  for  a 
mistaken  exercise  of  such  discretion.  In  many 
of  the  cases  on  the  liability  of  inferior  judicial 
officers  and  officers  discharging  quasi  judicial  or 


administrative  fanctisns,  the  opinions  would 
seem  to  lay  stress  upon  the  absence  of  malice 
or  corrupt  intent  as  an  important  element  in 
the  determination  of  the  immunity  from  liabil- 
ity. But  in  most  cases  what  is  said  in  the  opin- 
ion is  merely  dictum,  inasmuch  as  the  actual 
decision  did  not  recognize  the  liability.  Ther« 
are,  however,  a  few  cases  which  actually  decide 
that,  if  the  act  complained  of  has  been  done 
with  corrupt  motives  or  malice,  there  is  a  lia- 
bility to  the  person  injured.  On  the  other  hand, 
it  has  been  distinctly  held  that,  If  the  officer 
whose  acts  are  complained  of  keeps  within  his 
powers,  bis  motives,  however  corrupt  and  mali- 
cious they  may  be,  may  not  be  made  a  reason 
for  holding  him  liable  for  the  damages  caused  by 
his  acts." 

In  Kendall  y.  Stokes  et  al.,  3  How.  87,  98, 
11  L.  Ed.  506,  612,  Chief  Justice  Taney, 
speaking  for  the  Supreme  Court  of  the  Unit- 
ed States,  said: 

"A  public  officer  is  not  liable  to  an  action  if 
he  falls  into  error  in  a  case  where  the  act  to  be 
done  is  not  merely  a  ministerial  one,  but  is  one 
in  relation  to  which  it  is  bis  duty  to  exercise 
judgment  and  discretion:  even  although  an  in- 
dividual may  suffer  by  his  mistake.  A  contrary 
principle  would,  indeed,  be  pregnant  with  the 
greatest  mischiefs." 

In  Spalding  v.  Vilas,  181  U.  S.  483,  498, 
16  Sup.  Ct.  631,  637,  40  L.  Ed.  780,  786,  Jus- 
tice Harlan,  speaking  for  the  United  States 
Supreme  Court,  in  a  case  where  damages 
were  sought  in  an  action  against  the  Post- 
master General,  claimed  to  have  resulted 
from  his  official  action,  said: 

"In  exercising  the  functions  of  his  office,  the 
head  of  an  executive  department,  keeping  with- 
in the  limits  of  his  authority,  should  not  be  un- 
der an  apprehension  that  the  motives  that  con- 
trol his  official  conduct  may  at  any  time  become 
the  subject  of  inquiry  in  a  civil  suit  for  dam- 
ages. It  would  seriously  cripple  the  proper  and 
effective  administration  of  public  affairs  as  in- 
trusted to  the  executive  branch  of  the  govern- 
ment. If  he  were  subjected  to  any  such  restraint. 
He  may  have  legal  authority  to  act,  but  he 
may  have  sudi  large  discretion  in  the  premises 
that  it  will  not  always  be  his  absolute  duty  to 
exercise  the  authority  with  which  he  is  invest- 
ed. But  if  he  acts,  having  authority,  his  con- 
duct cannot  >^  made  the  foundation  of  a  suit 
a$rainst  him  i.ersonally  for  damages,  even  if  the 
circumstances  show  that  he  is  not  disagreeably 
impressed  by  the  fact  that  his  action  injuriously 
affects  the  claims  of  particular  individuals.  In 
the  present  case,  as  we  have  found,  the  defend- 
ant, in  issuing  the  circular  in  question,  did  not 
exceed  his  authority,  nor  pass  the  line  of  his 
duty  as  Postmaster  General.  The  motive  that 
impelled  him  to  do  that  of  which  the  plaintiff 
complains  is  therefore  wholly  immaterial.  If 
we  were  to  hold  that  the  demurrer  admitted,  for 
the  purposes  of  the  trial,  that  the  defendant  act- 
ed maliciously,  that  could  not  change  the  law." 

In  Daniels  v.  Hathaway,  65  Vt  247,  255,  26 
AU.  970,  973,  21  L.  R.  A.  377,  380,  it  is  said: 

"Discretionary  power  is,  in  its  nature,  inde- 
pendent, and  to  make  those  who  wield  it  liable 
to  be  called  to  account  b^  some  other  authority 
is  to  take  away  discretion  and  destroy  inde- 
pendence. Discretion,  to  a  certain  extent,  im- 
plies judicial  functions;  and,  when  officers  act 
in  such  a  capacity,  they  are  not  liable  to  any 
private  person  for  a  neglect  to  exercise  these 
powers,  nor  for  the  consequences  of  a  lawful 
exercise  of  them,  where  no  corruption  or  malice 
can  be  imputed,  and  they  keep  within  the  scope 
of  their  official  duties  and  authority."  Porter 
V.  Haight,  45  Cal.  631;  Path  v.  Koeppel,  72 
Wis.  289,  .39  N.  W.  539,  7  Am.  St.  Bep.  S67: 
Qarff  V.  Smith,  81  Utah,  102,  88  Pac.  772,  120 
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Am.  St.  Rep.  924:  Rohn  r.  Oemun,  143  Mich. 
68.  IOC  N.  W.  697,  5  L.  R.  A.  (N.  S.)  635: 
Valentine  v.  Englewood,  76  N.  J.  Law.  509,  71 
Atl.  344,  19  L.  R.  A.  (N.  S.)  262,  16  Ann.  Cas. 
731 :  Mcchem  on  Public  Officers,  f  6.38 ;  Cooley 
on  Torts  (2d  Ed.)  p.  447 ;  23  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  375. 

We  are  clearly  of  the  opinion  that  It  must 
be  held,  as  a  matter  of  law,  that  Dr.  Calhoun 
Is  not  liable  for  the  damages  complained  of 
in  this  case,  upon  the  ground  that  he  acted 
in  an  official  capacity  In  a  matter  involving 
his  discretion,  and  did  not  act  maliciously  or 
corruptly.  Whether  he  would  have  been  lia- 
ble to  respondent  had  he  acted  maliciously  or 
corruptly  we  do  not  now  decide.  Clearly,  his 
acts  were  not  attended  by  any  such  motives 
on  his  part 

[2]  Is  there  any  sound  legal  basis  upon 
which  appellants  Littlejohn  and  wife  may  be 
held  liable  In  damages  to  respondent  because 
of  the  unfortunate  injuries  resulting  to  him 
from  the  apparent  Insane  act  of  Pence?  We 
are  constrained  to  hold,  as  a  matter  of  law, 
that  there  is  not  One  Is  not  liable  for  his 
every  act  that  may  ultimately  result  in  wrong 
to  another.  He  is  only  responsible  for  that 
which,  in  the  light  of  experience  of  mankind, 
he  should  reasonably  anticipate  as  liable  to 
happen;  not  that  which  might  barely  possi- 
bly happen  as  the  result  of  his  act  In  the 
text  of  Webb's  Polloclc  on  Torts  (Enlarged 
Am.  Ed.)  on  page  42,  the  learned  author  ob 
serves: 

"The  doctrine  of  "natural  and  probable  con- 
sequence' is  most  clearly  fllustrated,  however, 
in  the  law  of  negligence.  For  there  the  sub- 
stance of  the  wrong  itself  is  failure  to  act  with 
due  foresight  It  has  been  defined  as  'the  omis- 
sion to  do  something  which  a  reasonable  man, 
guided  upon  those  considerations  which  ordi- 
narily regulate  the  conduct  of  human  affairs, 
wonld  do,  or  doing  something  which  a  prudent 
and  reasonable  man  would  not '  do.'  Kow,  a 
reasonable  man  can  be  guided  only  by  a  reason- 
able estimate  of  probabilities.  If  men  went 
about  to  guard  themselves  against  every  risk  to 
themselves  or  others  which  might  by  ingenious 
conjecture  be  conceived  as  possible,  human  af- 
fairs could  not  be  carried  on  at  all.  The  rea- 
sonable man,  then,  to  whose  ideal  behaviour  we 
are  to  look  as  the  standard  of  duty,  will  nei- 
ther neglect  what  he  can  forecast  as  probable 
nor  waste  bis  anxiety  on  events  that  are  barely 
possible.  He  will  order  his  precaution  by  the 
measure  of  what  appears  likely  in  the  Imown 
course  of  things.  This  being  the  standard,  it 
follows  that,  if  in  a  particular  case  (not  being 
within  certain  special  and  more  stringent  rules) 
the  harm  complained  of  is  not  such  as  a  reason- 
sonable  man  in  the  defendant's  place  should 
have  foreseen  as  likely  to  happen,  there  is  no 
wrong  and  no  liability." 

Similar  observations  are  made  in  the  text 
of  Negligence  of  Imposed  Duties  (Personal) 
by  the  learned  author,  Justice  Ray,  as  fol- 
lows: 

"Mischief  which  could  by  no  reasonable  pos- 
sibility have  been  foreseen,  and  which  no  rea- 
sonable person  would  have  anticipated,  cannot 
be  taken  into  account  as  a  basis  upon  which  to 
predicate  a  wrong.  A  reasonable  man  does  not 
consult  bis  imagination,  but  can  be  guided  only 
by  a  reasonable  estimate  of  probabilities.  The 
reasonable  man,  then,  to  whose  ideal  behaviour 
we  are  to  look  as  the  standard  of  duty,  will  nei- 
ther neglect   what   his   reason  and  operiencQ 


will  enable   him   to  forecast  as  probable,   nor 

conduct,  on  a  basis  of  bare  chances,  a  business 
whose  success  is  dependent  upon  his  accuracy 
in  forecasting  the  future.  He  will  order  his 
precaution  by  the  measure  of  what  appears 
likely  in  the  usual  course  of  things.  The  prop- 
er inquiry  is  not  whether  the  accident  might 
have  been  avoided  if  the  one  charged  with  neg- 
ligence bad  anticipated  its  occurrence,  but 
whether,  taking  the  circumstances  as  they  then 
existed,  he  was  negligent  in  failing  to  anticipate 
and  provide  against  the  occurrence.  The  duty 
imposed  does  not  require  the  use  of  every  pos- 
sible precaution  to  avoid  injury  to  individuals, 
nor  of  any  particular  means  which  it  may  ap- 
pear, after  the  accident,  would  have  avoided  It. 
The  requirement  is  only  to  use  such  reasonable 
precautions  to  prevent  accidents  as  would  have 
been  adopted  by  prudent  persons  prior  to  the 
accident." 

This  doctrine  has  been  applied  by  us  In 
White  V.  Spokane  &  Inland  Empire  R.  Ca, 
54  Wash.  670,  103  Pac.  1119,  Nordstrom  v. 
Spokane  &  Inland  Empire  R.  Co.,  55  Wash. 
521,  104  Pac.  809,  25  L.  R.  A.  (N.  8)  864, 
and  other  master  and  servant  personal  In- 
jury cases  where  there  was  Involved  a  duty 
of  the  master  to  the  servant  resting  upon 
the  contract  of  service  existing  between  them. 
In  so  far  as  the  master's  liability  for  injury 
to  the  servant  is  concerned,  a  duty,  to  what- 
ever extent  it  exists,  Is  owing  direcUy  to  the 
servant  The  duty  here  Involved,  if  any,  was 
that  of  Littlejohn  and  wife  to  respondent 
simply  as  a  member  of  the  publia  Assum- 
ing, however,  that  that  duty  was  of  such  a 
nature  that  Littlejohn  and  wife  might  become 
liable  to  some  person  Injured  by  Pence,  in 
view  of  the  control  they  had  over  him,  we  are 
quite  unable  to  see  that  Pence's  homicidal 
act  resulting  in  the  injury  to  respondent  was 
within  the  realm  of  probability,  as  Littlej(An 
and  wife  had  a  right  to  view  his  probable  fu- 
ture actions  in  the  light  of  the  knowledge 
they  possessed  as  to  his  mental  condition. 
The  above-quoted  observations  from  the 
works  of  Pollock  and  Ray  are,  of  course, 
very  general,  but  we  cannot  escape  the  con- 
clusion that  they  nevertheless  fully  answer 
the  problem  here  involved,  as  a  matter  of 
law,  In  favor  of  Littlejohn  and  wife.  The 
facts  they  had  before  them  pointing  to  the 
probable  future  actions  of  Pence  were:  That 
he  had  no  homicidal  tendencies ;  that  he  had 
developed  no  signs  of  insanity  until  about 
two  weeks  before  he  was  committed  to  the 
asylum,  and  alwut  four  weeks  l>efore  he  com- 
mitted this  act ;  that  his  insanity  was  of  a 
mild  form ;  that  he  was  improving  mentally 
up  until  the  time  they  were  informed  of  his 
infatuation  with  the  actress;  that  he  was 
regarded  by  the  assistant  physician  of  the 
hospital.  Dr.  Wilt,  as  being  harmless;  that 
the  letters  written  by  him  to  the  actress,  as 
the  contents  of  those  letters  were  made 
known  by  the  policemen  to  Littlejohn  and 
wife,  "did  not  contain  any  threats  or  vile 
language,"  but  "were  mereiy  the  letters  of  a 
person  having  some  admiration  or  pretense 
of  love  for  the  girl,  asking  her  to  marry  him, 
and  expressing  ^is  affecidou  for  her."  It 
seems  clear  to  ua  this  would  not  indicate  to 
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the  ordinary  mind  anything  more  than  that 
Pence  was  making  himself  somewhat  of  a 
nuisance  to  the  actress,  and  might  possibly 
continue  to  do  ao.  It  does  not  contain  the 
suggestion  that  he  might  attempt  to  do  any 
one  physical  harm,  in  view  of  the  fact  that 
he  had  never  developed  any  tendencies  to 
do  any  one  physical  harm  up  to  the  time  of 
shooting  respondent.  It  Is  true  one  of  the 
policemen  says  in  his  testimony  that  he  told 
Llttlejohn  that  Pence  was  liable  to  go  to  Port- 
land "and  kill  some  one,"  but  this  was  only 
an  opinion  expressed  on  the  part  of  the  po- 
liceman, and  not  warranted  by  the  facts  then 
communicated  by  him  to  Uttlejcdin,  except  as 
an  opinion  of  a  bare  possibility.  What  Llt- 
tlejohn and  wife  then  learned  as  to  what 
Pence  was  actually  doing  was  the  thing  to 
guide  them  in  their  actions.  We  are  of  the 
opinion  that  It  must  be  decided,  as  a  matter 
of  law,  from  the  undisputed  facts  here  shown, 
that  Llttlejohn  and  wife  were,  as  reasonable 
persons,  not  bound  to  anticipate  the  unfor- 
tunate occurrence  upon  which  It  Is  now 
sou^t  to  render  them  liable  In  damages. 
The  diligence  of  learned  counsel  for  respond- 
ent has  not  brought  to  light  a  single  decision 
of  any  court  holding  a  person  liable  for  neg- 
ligence growing  out  of  his  want  of  care  and 
restraint  over  an  Insane  person.  A  remark 
made  by  the  United  States  Court  of  Appeals 
of  the  Eighth  Circuit,  in  their  syllabus  to 
Western  Union  Telegraph  Co.  v.  Schrlver,  141 
Fed.  639,  72  C.  C.  A.  596,  4  L.  R.  A.  (N.  S.) 
678,  seems  quite  appropriate  here,  where  they 
say: 

"The  absence  of  reported  Judgments  and  de- 
cisions sustaining  an  alleged  liability  under  a 
given  state  of  facts  raises  a  strong  presumption 
that  no  such  liability  exists." 

We  are  not  prepared  tO'Say  that  a  private 
peison  having  the  legal  custody  and  control 
of  a  violently  Insane  person  with  homicidal 
tendencies  could  not,  under  any  circumstanc- 
es, be  rendered  liable  for  damages  caused  by 
such  a  person,  resulting  from  want  of  proper 
restraint  on  the  part  of  the  person  having 
him  so  in  cliarge ;  yet  no  decision  of  a  court 
involving  even  such  an  extreme  case  has  been 
brought  to  our  notice. 

We  conclude  that  the  Judgment  of  the 
learned  trial  court  should  be  reversed,  and 
the  cause  dismissed,  upon  the  ground  that 
there  is  no  legal  liability  to  answer  to  re- 
spondent in  damages,  resting  upon  either  Dr. 
Calhoun  or  the  IdtUeJohns. 

MOUNT  and  MORRIS,  33^  concur. 

QOSB,  J.  I  concur  In  the  view  that  nei- 
ther Dr.  Calhoun  nor  Andrew  J.  LdttleJohn  is 
Uftble  in  damages  to  resx>ondent  I  think  the 
statute  clothed  Dr.  Calhoun  with  discretion- 
ary powers.  The  husband  appellant  was  not 
Instrumental  in  getting  Pence  out  of  the  hos- 
pltaL  He  had  no  knowledge  of  his  removal 
ftom  the  hospital  until  be  found  blm  In 
bis  home. 


[3]  I  think  the  case  stands  upon  a  differ- 
ent footing  as  to  Mrs.  Llttlejohn.  In  order 
to  get  Pence  released  from  the  hospital,  she 
signed  an  agreement  to  "assume  all  responsi- 
bility for  his  actions"  while  in  her  charge, 
"knowing  that  he  is  not  fully  recovered." 
She  agreed  "to  care  for  him."  She  knew 
that  Pence  had  been  adjudged  Insane  a  short 
time  before  she  secured  his  release.  She  was 
told  that  he  was  writing  letters  to  a  young 
lady  with  such  frequency  as  to  cause  her 
great  anxiety.  She  was  dealing  with  an  in- 
sane man  who  had  only  partially  recovered 
bis  reason.  I  think,  upon  the  facts  stated, 
it  was  for  the  Jury  to  determine  whether, 
in  the  exercise  of  reasonable  care,  she  should 
have  anticipated  that  Pence  might  become 
dangerous  at  any  moment  She  had  volun- 
tarily assumed  a  duty.  Did  she  exercise 
reasonable  care  in  performing  that  duty? 
The  jury  and  the  trial  court  have  said  no. 
I  do  not  think  that  we  should  hold  that  the 
verdict  is  without  sufficient  evidentiary  basis. 
To  this  extent  I  dissent. 

CROW,  0.  J,  and  ELLIS,  J,  concur  with 
OOSE,  J. 

FULLERTON,  J.  (dissenting).  I  am  un- 
able to  concur  in  the  conclusion  reached  by 
the  majority.  In  my  opinion,  the  evidence 
Justified  submitting  the  question  of  llabili(7 
as  against  all  of  the  defendants.  As  to  the 
superintendent  of  the  asylum,  it  may  be  that 
he  acted  within  his  authority  when  he  grant- 
ed the  parole  to  Pence  in  the  first  instance. 
But  I  think  he  was  grossly  negligent  in  not 
immediately  ordering  Pence  to  be  brought 
back  to  his  place  of  confinement  when  he 
learned  that  he  had  become  Infatuated  with 
the  young  woman,  and  had  pursued  his  at- 
tentions towards  her  with  such  vehemence 
as  to  put  the  woman  in  fear,  and  to  cause 
those  surrounding  her  to  believe  that  it  was 
a  proper  matter  to  be  brought  to  the  no- 
tice of  the  police.  It  is  common  knowledge 
that  when  a  man  of  weak  or  unsound  mind 
conceives  an  infatuation  for  a  woman  he 
commonly  at  once  becomes,  particularly  if  his 
attentions  are  shunned  and  avoided,  highly 
dangerous  not  only  to  the  object  of  his  in- 
fatuation, but  to  those  whom  he  believes 
stand  in  the  way  of  his  approach  to  her.  Dr. 
Calhoun  must  be  held  to  have  known  of 
tills  general  propensity.  He  was  the  person 
selected  by  the  state  to  control  the  custody 
and  actions  of  Pence,  and  the  person  on 
whom  the  state  looked  to  see  that  he  did  not 
become  a  menace  to  the  publia  When,  there- 
fore, he  was  informed  of  this  new  form  of 
dementia  in  his  patient,  and  failed  to  take 
adequate  action  to  prevent  harm  therefrom, 
it  was.  In  my  opinion,  for  the  Jury  to  say 
whether  he  performed  Ills  du^  with  that 
degree  of  care  and  prudence  the  drcum- 
stances  Imposed  upon  him.  I  concede  that 
be  has  a  large  measure  of  discretion  la  the 
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care  and  control  of  tbe  unfortunate  commit- 
ted to  Ms  care,  but  this  does  not  absolve 
htm  from  all  prudence.  Carried  to  Its  ut- 
most limit,  the  doctrine  of  tbe  majority 
would  justify  blm  In  turning  tbe  entire  In- 
macy  of  tbe  asylum  loose  upon  tbe  unsuspect- 
ing public.  But  it  is  said  there  are  no 
precedents  for  such  a  liability.  I  think  there 
are  analogous  cases.  Tbe  parents  of  a  child 
are  not,  at  common  law,  usually  liable  for  the 
torts  of  their  minor  children,  but  they  are 
so  if  they  know  of  their  propensity  for  mis- 
chief, and  do  not  use  a  reasonable  degree  of 
prudence  to  restrain  them.  The  keeper  of  a 
vicious  animal  la  not  commonly  liable  for  in- 
juries caused  by  It,  but  is  so  if  be  knows  of 
its  vicious  nature  and  neglects  to  use  rea- 
sonable care  to  prevent  its  doing  mischief. 
A  poor  unfortunate  with  mind  destroyed  is 
less  responsible  than  even  these,  and  I  can- 
not conceive  of  any  principle  of  law  which 
would  bold  tbe  keeper  of  one  responsible  and 
exempt  the  keeper  of  tbe  other.  Again,  it 
is  said  that  tbe  rule  I  conceive  should  pre- 
vail would  tend  to  the  Injury  of  the  person 
confined,  as  the  keeper  of  the  asylum  would 
hesitate  to  discharge  a  person  committed  to 
his  charge  even  after  he  felt  that  a  cure  had 
been  effected,  because  of  his  liability  to  an- 
swer in  case  of  a  mistake.  But  It  is  a  suf- 
ficient answer  to  this  to  say  that  our  stat- 
ute provides  for  a  judicial  inquiry  in  cases 
of  doubt,  and  immunity  from  liability  for  a 
wrongful  discharge  of  a  patient  can  be  bad 
by  pursuing  that  method. 

As  to  Andrew  J.  Littlejohn,  I  think  him 
liable  on  the  principle  that  it  was  negligence 
on  his  part  to  turn  Pence  loose  with  means 
in  his  pocket  to  pursue  tbe  girl  to  a  neigh- 
boring city,  particularly  after  warning  had 
been  given  him  of  tbe  young  man's  Infatua- 
tion' and  of  bis  liability  to  pursue  such  a 
course.  Common  prudence  requires  that  per- 
sons of  unsound  and  defective  minds  be 
guarded.  Tbe  most  optimistic  must  recognize 
this  fact  U  they  do  no  more  than  but  glance 
at  the  great  public  instltntlons  tbe  state 
supports  and  maintains  for  their  control. 
Ordinary  prudence,  it  seems  to  me,  would 
have  dictated  that  |Mr.  Littlejohn,  since 
be  had  assumed  to  assist  in  protecting  the 
public  from  this  unfortunate  person,  should 
have  placed  him  in  the  charge  of  some  person 
to  look  out  for  blm  on  his  journey  to  bis  in- 
tended destination,  or,  at  least,  should  have 
himself  purchased  his  ticket  and  saw  that 
he  was  safely  on  bis  way  l>efore  leaving  him 
free  to  exercise  the  bent  of  his  disordered 
mind. 

Mrs.  Littlejohn,  in  my  opinion,  is  tbe  least 
blamable  of  any  of  the  appellants.  Pence 
was  her  son.  For  him  she  had  the  instinc- 
tive, primal  love;  the  loVe  that  causes  a 
mother  to  make  sacrifices  for  her  offspring 
when  its  return  is  ingratitude,  contumely, 
and  hate;  •  tbe  love  that  survives  and  gives 


rise  to  hope  when  all  the  world  condemns. 
But  I  think  It  was  for  the  Jury  to  say  wheth- 
er even  she  In  this  Instance  exercised  that 
degree  of  care  which  was  Incumbent  upon  a 
mother.  She  could  but  know  that  her  son 
was  Irresponsible,  that  his  dementia  bad 
taken  a  dangerous  turn,  and  that  he  was 
liable  because  thereof  If  left  unrestrained  to 
inflict  Injury  on  some  Individual  unaware  of 
his    infirmity. 

I  conclude,  therefore,  that  the  question  of 
the  defendant's  negligence  was  for  the  jury, 
and  that,  since  they  found  negligence^  the 
judgment  sbonld  be  affirmed. 

CHADWICK  and  MAIN,  JJ,  We  think 
Mr.  and  Mrs.  littlejohn  are  liable  to  answer 
in  damages.  We  agree  that  Dr.  Calhoun  Is 
not  liable. 

aa  w«Bii.  MO 
JOHNSON  V.  MAETIN  et  aL     (No.  11997.) 
(Supreme  Court  of  Washington.    Jan.  8,  1916.) 

Pbincipal  and  Sukety  (§  147*)  —  Boi»D  to 
Surety— Right  to   Subbooation. 

The  obligee  of  a  bond  given  to  secure  a 
building  contract  la  subrogated  to  a  mortgage 
given  by  the  contractor  to  secure  the  sorebr, 
though  the  surety,  by  reason  of  insolvency,  did 
not  satisfy  the  bond,  the  contractor  having  de- 
faulted, and  this  right  is  not  defeated  because 
the  obhgee  did  not  know  of  tbe  existence  of  the 
mortgage. 

[Ed.  Note. — For  other  cases,  see  Principal  aali 
Surety,  Cent.  Dig.  {§  402-412;  Dec.  Dig.  | 
147.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;   King  Dykeman,  Judge. 

Action  by  Conrad  Johnson  against  H.  S. 
Martin  and  another  and  J.  S.  Elliott  and 
others.  From  the  judgment,  tbe  last-named 
defendants  appeal.  Reversed,  with  direc- 
tions. 

Jas.  B.  Murphy  and  Wm.  A.  Oreene,  both 
of  Seattle,  for  appellants.  Robt  0.  Saunders, 
of  Seattle,  for  respondents. 

CHADWICK,  J.  This  case  comes  to  us  up- 
on an  agreed  statement  of  facts  which  we 
shall  epitomize.  Respondent  H.  S.  Martin 
was  a  contractor  engaged  in  bulldifig  houses. 
He  and  his  wife,  Ellen  Martin,  were  the  own- 
ers  of  property  described  as  lots  1,  2,  and  8, 
block  67,  Salmon  Bay  Park  addition  to  the 
city  of  Seattle.  Tbe  property  bad  been  mort- 
gaged to  respondent  Conrad  Johnson.  There- 
after Martin  entered  into  a  contract  to  build 
a  dwelling  house  for  the  appellant  J.  S.  El- 
liott In  consideration  of  the  sum  of  $7,8(X), 
and  agreed  to  pay  for  the  labor  ajid  material 
and  to  deliver  the  premises  free  and  clear 
of  all  liens 'and  claims  of  whatsoever  nature 
arising  or  growing  out  of  bis  contract  Mar- 
tin gave  Elliott  a  bond  In  the  penal  sum  of 
HO(X),  "conditioned  that  the  said  H.  S.  Mar- 
tin would  erect  the  said  building  for  the  said 
J.  S.  Elliott  according  to  the  plans  and  spee- 
iflcatlons,  and  fully  perform  bis  contract  In 
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all  respects."  TWs  bond  was  signed  by  the 
appellant  the  United  Surety  Company,  as 
surety.  To  secure  the  surety  company  against 
any  loss  or  damage  it  might  suffer  on  ac- 
count of  the  Elliott  bond  or  on  account  of 
any  other  bond  that  it  might  thereafter  en- 
ter into  as  surety,  Martin  and  his  wife  ex- 
ecuted a  trust  deed,  the  recitals  and  condi- 
tions of  the  deed  being  as  follows: 

"To  have  and  to  hold  the  same  unto  said 
grantee  aa  joint  tenants,  with  the  right  of  sur- 
vivorship, their  successors  and  assigns  in  trust 
to  secure  the  United  Surety  Company,  a  Mary- 
land corporation,  against  any  and  all  damages 
or  loss  (including  a  reasonable  attorney's  tee) 
which  the  said  United  Surety  Company  may 
sustain  by  reason  of  having  executed  or  execut- 
ing in  the  future  at  the  request  or  for  the  bene- 
fit of  Hans  S.  Martin  any  undertaking  or  con- 
tracts of  suretyship.  •  •  •  Any  and  all  loss 
or  damage  which  the  United  Surety  Company 
may  suffer  by  reason  of  the  undertakings  or  con- 
tracts of  suretyship  executed  by  it  for  the  bene- 
fit or  at  the  request  of  Hans  S.  Martin  shall 
immediately  become  due  and  payable  to  the  said 
company  without  demand,  and  the  amount  of 
such  loss  or  damage  shall  become  fixed  as  the 
amount  secured  by  these  presents,  together  with 
a  reasonable  sum  as  attorney's  fees.  But  if  ail 
indebtedness  due  to  United  Surety  Company  on 
account  of  loss  or  damage  suffered  by  it  on 
account  of  such  undertakings  or  contracts  of 
luretysliip  shall  be  paid  by  the  parties  primarily 
responsible  therefor,  without  demand,  and  said 
trustees  or  the  survivor  of  them,  their  successors 
ind  assigns,  shall  reconvey  all  the  premises  and 
estate  derived  hereunder  unto  the  said  grantors, 
their  heirs  and  assigns,  at  their  request  and 
iost.  But  if  default  be  made  in  the  payment  of 
Any  of  said  indebtedness  when  due  and  payable 
or  in  the  performance  of  any  of  the  covenants 
herein,  then,  upon  request  of  said  United  Surety 
Company  or  its  assigns,  said  trnstee  or  the  sur- 
vivor of  them,  their  successors  and  assigns,  are 
hereby  empowered  to  sell  for  United  States  gold 
coin  the  granted  premises  and  estate  or  such 
part  or  parts  or  part  at  one  time  and  part  at 
another,  and  so  on  as  in  his  or  their  discretion 
shall  be  deemed  best  in  the  manner  following." 

Martin  entered  into  the  performance  of  his 
contract,  but  defaulted,  and  Elliott  was  com- 
pelled to  pay  lien  claims  aggregating  $2,034.- 
34.  Elliott  also  obtained  a  Judgment  against 
Martin  for  $403.63,  for  failure  to  complete 
the  building  according  to  the  plans  and  spec- 
ifications. In  defending  the  lien  claims  in 
the  sup^or  and  in  the  Supreme  Court  Bl- 
liott  expended  by  way  of  court  costs  the  sum 
of  $245.65,  and  paid  attorney's  fees  aggre- 
gating $750.  Johnson,  the  mortgagee,  there- 
after began  suit  to  foreclose  his  mort- 
gage. The  Elliotts  and  the  receiver  of  the 
surety  company,  which  had  become  insolvent, 
were  brought  in  as  parties,  and  the  present 
controversy  is  ^  waged  between  them  and  the 
Martins. 

It  is  the  contention  of  the  appellants  that 
Elliott  and  wife  are  entitled  to  a  sut>stltu- 
tion  and  to  be  subrogated  to  the  security  held 
by  the  surety  company  and  to  the  benefits  of 
its  contract  as  evidenced  by  the  deed  of  trust. 

The  contention  of  respondent  may  be  brief- 
ly stated.  It  is:  That  the  contract  between 
Martin  and  the  surety  company  is  personal  to 
the  parties;  that  the  condition  of  their  con- 
tract, as  evidenced  by  the  trust  deed,  is  that 


the  property  should  stand  in  satisfaction  only 
of  "any  loss  or  damage"  suffered  by  the  sure- 
ty company  on  account  of  its  undertaking; 
that  it  has  suffered  no  "loss  or  damage,"  as 
distinguished  from  a  liability;  that  it  is  now 
insolvent  and  unable  to  meet  the  penalty  of 
the  bond,  and  therefore  no  cause  of  action  has 
been  stated  or  can  be  stated  by  the  Elliotts, 
under  the  rule  announced  In  Puget  Sound 
Imp.  Co.  V.  Frankfort,  etc.,  Ins.  Co.,  52  Wash. 
124,  100  Pac.  190;  Sheard  v.  U.  S.  F.  &  G. 
Co.,  58  Wash.  29,  107  Pac.  1024,109  Pac.  276; 
Ford  V.  .astna  Life  Ins.  Co.,  70  Wash.  29,  126 
Pac.  69.  These  cases  were  all  actions  at  law 
brought  against  an  Indemnitor,  and  were  cor- 
rectly decided  upon  the  theory  that  there  was 
no  privity,  and  hence  could  be  no  recovery 
under  a  strict  Interpretation  of  the  obliga- 
tion assumed.  The  indemnitor  was  the  party 
defendant.  No  loss  or  damage  had  been  suf- 
fered, or  the  company  had  terminated  Its 
contract  The  suit  was  on  the  bond  alone. 
Here  the  surety  or  its  receiver  Is  not  contest- 
ing. It  could  not  raise  that  issue.  Its  bond 
is  conditioned  for  the  "faithful  performance 
of  the  building  contract"  It  Is  not  an  In- 
demnity bond.  It  says  nothing  about  'loss 
or  damage."  This  suit  Is  not  primarily  a 
suit  upon  the  trust  deed.  It  Is  against  Mar- 
tin and  the  surety  upon  his  bond,  which  Is 
an  undertaking  on  the  part  of  Martin  and  the 
surety  company  to-  pay  in  any  event  The 
question,  then,  is  whether  a  contract  col- 
lateral to  a  direct  promise  to  pay  will  inure 
to  the  benefit  of  the  principal  creditor;  he 
having  suffered  a  loss  growing  out  of  a 
breach  of  the  original  contract — a  contract 
to  build  a  house  free  of  lien  and  according 
to  plans  and  specifications.  The  question 
whether  the  surety  company  might  success- 
fully defend  an  action  on  the  ground  that  it 
was  Insolvent  and  could  not  suffer  a  "loss 
or  damage"  Is  not  Involved.  We  are  to  In- 
quire whether  equity  will  permit  Martin  to 
defeat  his  contract  by  resorting  to  a  tech- 
nical defense  reserved  by  his  surety,  not 
against  the  Elliotts,  but  against  him,  tor  its 
own  benefit,  or  whether  It  will  take  the  par- 
ties as  they  were  at  the  outset  and  do  what 
they  Intended  to  do.  Martin  Intended  to 
build  a  house  according  to  the  plans  and 
specifications  and  free  of  lien.  If  he  did  not 
he  expected  and  Intended  that  his  trustee 
should  pay  the  loss  out  of  his  own  property. 
The  only  thing  standing  in  the  way  of  the 
due  execution  of  the  contract  is  a  competent 
trustee.  It  is  a  primary  rule  that  equity  will 
not  permit  a  trust  to  fall  for  the  want  of  a 
trustee. 

The  features  which  distinguish  the  cases 
cited  from  the  case  at  bar  may  be  illustrated 
by  reference  to  the  Ford  Case.  It  is  typical 
of  the  three  cases  and  of  the  authorities  dted 
in  the  several  opinions.  A  recovery  was  de- 
nied upon  the  theory  that  there  was  no  priv- 
ity between  the  Indemnitor  and  the  party 
plaintiff.    The  contract  did  not  extend  either 
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In  law  OT  In  equity  to  a  tort  or  contract  cred- 
itor of  the  Insured  party.  The  indemnifying 
company  was  a  stranger  to  the  plaintiff  in 
each  and  every  case,  while  here  there  Is  a 
tie  of  privity  between  the  surety  company 
and  the  principal  creditors,  the  laUotts,  In 
virtue  of  the  bond  and  the  trust  deed  which 
was  given  to  sustain  the  liability  assumed 
by  the  company,  and  but  for  which,  we  may 
assume,  it  would  not  have  signed  the  bond 
to  answer  for  the  default  of  Martin.  We 
may  further  assume  that  the  E^lUutts  would 
not  have  entered  info  a  contract  with  the 
Martins  If  Martin  bad  not  executed  the  bond, 
and  we  may  assume  that  the  surety  would 
not  have  engaged  as  a  bondsman  If  it  had 
not  been  secured.  With  these  assumptions 
before  us,  equity  will  not  allow  the  Martina 
to  say  their  obligation  is  not  good  when  re- 
sort to  the  substance  of  the  whole  transac- 
tion is  necessary  to  keep  it  whole.  There  Is 
nothing  in  the  cases  demanding  it,  nor  would 
we,  in  the  absence  of  controlling  principles 
of  law  or  equity,  extend  the  doctrine  of  the 
cases  relied  on  to  the  extent  of  destroying  a 
security  given  by  the  Martins  to  secure  their 
unqualified  promise. 

Under  well-settled  authority  a  principal 
creditor  may  subject  any  security  held  by  a 
surety  upon  the  principal  obligation  to  the 
payment  of  his  debt  The  earliest  expres- 
sion of  the  rule  which  we  have  noted  is  found 
in  Maure  v.  Harrison,  cited  in  1  Eq.  Ca.  Abr. 
93: 

"A  bond  creditor  shall,  in  this  court,  have  the 
benefit  of  all  counterbonds  or  collateral  security 
given  by  the  principal  to  the  surety ;  as,  if  A. 
owes  B.  money,  and  he  and  C.  are  bound  for  it, 
A.  gives  C.  a  mortga^te  or  bond  to  indemnify 
bim,  B.  shall  have  the  benefit  of  it  to  recover 
hia  debt." 

The  more  modem  doctrine  Is  well  stated 
by  the  Court  of  Errors  and  Appeals  of  New 
Jersey  in  the  case  of  Demott  v.  Stockton  Pa- 
per Ware  Mfg.  Co.,  32  N.  J.  Bq.  124,  where 
it  Is  said: 

"As  a  general  rule,  where  a  surety  or  a  per- 
son standing  in  the  situation  of  a  surety  for 
the  payment  of  a  debt,  receives  security  for  bis 
indemnity  and  to  discharge  such  indebtedness, 
the  principal  creditor  is,  in  equity,  entitled  to 
the  full  benefit  of  that  securitpr;  and  it  makes 
no  difference  that  such  principal  creditor  did 
not  act  upun  the  credit  ot  such  security  in  the 
first  instance.  And  the  right  of  the  creditor  is 
the  same  when  the  security  Is  a  mortgage,  or 
other  lien  given  to  the  surety  by  the  principal 
after  the  principal  and  surety  have  both  be- 
come bound,  even  though  there  may  have  been 
no  previous  agreement  that  indemnity  should  be 
given ;  and,  to  entitle  the  creditor  to  enforce 
this  right  in  equity,  it  is  not  necessary  that  he 
should  have  exhausted  bis  remedies  at  law  or 
have  reduced  his  debt  to  judgment." 

See,  also,  Brandt  on  Suretyship  (3d  Ed.) 
S  1419 ;    Vail  v.  Foster,  4  N.  Y.  312. 

In  Hampton  v.  Phlpps,  108  U.  S.  260, 2  Sup. 
Ct  622,  27  L.  Ed.  719,  the  court  found  a  state 
of  facts  which  fell  within  an  exception  to  the 
rule,  which  It  states  as  follows: 

"Many  sufficient  maxims  of  the  law  conspire 
to  justify  the  rule.    To  avoid  circuity  and  mul- 


tiplicitv  of  actions,  to  prevent  the  exercise  of 

one's  right  from  interfering  with  the  rights  of 
others,  to  treat  that  as  done  which  ought  to  be 
done,  to  require  that  the  burden  shall  be  borne 
by  him  for  whose  advantage  it  has  been  as- 
sumed, and  to  secure  equality  among  those 
equally  obliged  and  benefited,  are  perhaps  not 
all  the  familiar  adages  which  may  legitimately 
be  assigned  in  support  of  it.  It  is,  m  fact,  a 
natural  and  necessary  equity  which  flows  from 
the  relation  of  the  parties,  and,  though  not  the 
result  of  contract,  is  nevertheless  the  execution 
of  their  intentions.  For,  when  a  debtor,  who 
has  given  personal  guaranties  for  the  perform- 
ance of  bis  oblii-'ation,  has  further  secured  it 
by  a  pledge  in  the  hands  of  his  creditor,  or  an 
indemnity  in  those  of  bis  surety,  it  is  conforma- 
ble to  tbe  presumed  intent  of  all  the  parties  to 
the  arrangement  that  the  fund  so  appropriated 
shall  be  administered  as  a  trust  for  ail  the  pur- 
poses, which  a  payment  of  tbe  debt  will  accom- 
plish ;  and  a  court  of  equity  accordingly  will 
give  to  it  this  effect.  AH  this,  it  is  to  be  ob- 
served, as  tbe  rule  verbally  requires,  presup- 
poses that  the  fund  specifically  pledged  and 
sought  to  be  primarily  applied  is  the  property  of 
the  debtor  primarily  liable  for  the  payment  of 
the  debt ;  and  it  is  because  it  is  so  that  equity 
Impresses  upon  it  the  trust,  which  requires  that 
it  shall  be  appropriated  to  the  satisfaction  of 
the  creditor,  the  exoneration  of  the  surety,  and 
the  discharge  of  the  debtor.  The  implication  is 
that  a  pledge  made  expressly  to  one  is  in  trust 
for  another,  because  the  relation  between  the 
parties  is  such  that  that  construction  of  the 
transaction  best  effectuates  the  express  purpose 
for  which  it  was  made." 

The  same  doctrine  is  announced  In  the  case 
of  Swift  &  Co.  V.  Kortrecht,  112  Fed.  709. 
50  C.  C.  A.  429.  In  tbe  case  of  Meeker  t. 
Waldron,  62  Neb.  689,  87  N.  W.  539,  the  same 
defense  was  made  as  here,  that  a  mortgage 
executed  in  favor  of  a  surety  was  given  to 
Indemnify  the  surety  personally,  and.  until 
he  had  suffered  some  loss  or  damage,  no  right 
of  action  could  accrue,  and  in  no  event  could 
the  creditors  of  defendant  maintain  an  ac- 
tion when  no  payment  had  been  made  or  loss 
suffered  by  the  surety  to  whom  the  mortgage 
had  been  given  as  an  indemnity.  Both  the 
principal  and  the  surety  had  become  insolv- 
ent.   The  court  said: 

"Under  well  settled  and  recognized  principles 
of  equity  it  seems  quite  clear  that  the  lien  of  the 
mortgage  on  this  property  is  ultimately  for 
tbe  benefit  of  the  holders  of  the  original  indebt- 
edness, who.  In  a  proper  case,  should  be  adjudg- 
ed entitled  to  subrogation  to  tbe  rights  of  the 
surety.  When  tbe  surety  is  insolvent,  as  in  this 
case,  or  for  failure  otherwise  to  discharge  tbe 
legal  obligation  he  had  assumed,  it  would  seem 
the  equitable  principle  of  subrogation  could  be 
invoked.  The  object  and  purpose  of  the  chattel 
mortgage  to  be  finally  accomplished  was  to  se- 
cure payment  of  the  principal  indebtedness  by 
the  mortgagor,  who  was  primarily  liable  there- 
for. It  was  his  obligation,  and  to  secure  its 
satisfaction  out  of  his  own  means  as  the  one 
on  whom  the  obligation  first  rested,  he  entered 
into  the  contract  with  his  surety  whereby  the 
mortgage  was  executed  so  that,  in  case  he  did 
not  satisfy  the  debt  and  the  surety  was  compel- 
led to,  recourse  could  be  had  to  the  collateral 
security.  The  payment  by  the  surety  of  the 
debt  would  not  cancel  it  as  to  the  principal  debt- 
or, who  yet  would  remain  liable  for  its  satisfac- 
tion out  of  his  own  property.  Had  the  prindr 
pal  creditors  possessed  collateral  security,  and 
the  personal  surety  had  paid  tbe  indebtedness, 
it  would  hardly  be  doubted  that  he  would  be  en- 
titled to  be  subrogated  to  the  rights  of  the  cred- 
itors to  such  collateral  security;  and  on  a  par- 
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ity  of  reasoning  we  can  see  no  difference  in  prin- 
ciple as  to  the  right  of  the  principal  creditors 
to  be  subrogated  to  the  rights  of  the  surety  up- 
on his  inability  or  failure  to  respond  to  his 
obli^tion." 

Tbls  case  was  followed  in  Harlan  County 
V.  Whitney,  66  Neb.  105,  90  N.  W.  993,  101 
Am.  St  Rep.  610,  where  the  court  said: 

"Ezra  S.  Whitney,  as  treasurer  of  the  county 
of  Harlan,  had  given  th^  required  bond,  with 
■everal  sureties,  for  due  performance  of  the 
duties  of  his  office.  Toward  the  end  of  his  term 
a  suspicion  arose  that  he  was  short  in  his  ac- 
counts. Thereupon,  in  order  to  indemnify  said 
sureties,  he  and  his  wife  executed  a  deed  con- 
yeying  the  lands  in  controversy  to  one  Roberts 
as  trustee,  reciting  expressly  that  he  was  trus- 
tee for  the  sureties  on  said  Whitney's  official 
bond.  A  shortage  having  occurred  as  anticipat- 
ed, the  successor  of  the  trustee  conveyed  said 
property  to  the  county,  which  brought  this  suit, 
alleging  that  the  deed  was  intended  as  a  mort- 
gage to  secure  said  sureties  and  the  county 
against  loss,  and  praying  foreclosure.  A  decree 
was  rendered  accordingly,  from  which  this  ap- 
peal has  been  taken.  It  is  argued  that  there  is 
no  evidence  to  sustain  the  decree,  because  the 
proof  shows  clearly  that  said  conveyance  was 
intended  to  secnre  the  sureties  only,  and  that 
there  is  no  evidence  in  support  of  the  alle- 
gation that  it  was  intended  for  security  of  the 
county  as  well,  nor  is  it  shown  that  the  sureties 
have  paid  the  amount  due  on  the  bond.  But  it 
is  elementary  that  a  creditor  is  entitled  to  en- 
force for  bis  own  benefit  any  securities  which 
the  principal  debtor  has  given  his  surety  by 
\say  of  indemnity.  In  equity,  such  securities 
are  considered  as  held  by  the  surety  in  trust 
for  payment  of  the  principal  obligation.  In  a 
sense  they  belong  to  the  creditor,  and  proof  that 
they  were  given  to  indemnify  the  surety  would 
be  sufficient  to  support  the  allegation  that  they 
were  given  for  further  security  of  the  creditor, 
if  such  an  allegation  were  necessary.  Blair 
State  Bank  v.  Stewart,  57  Neb.  58,  63  [77  N. 
W.  370] ;  Longfellow  v.  Barnard,  58  Neb.  612, 
617  [79  k  W.  255,  76  Am.  St.  Rep.  117].  In 
the  latter  case  it  was  held  that  'a  mortgage  giv- 
en to  indemnify  a  surety  or  guarantor  is,  in 
legal  effect,  a  security  to  the  owner  of  the  debt, 
even  though  he  did  not  originally  rely  on  it  or 
know  of  its  existence.'  It  follows  that  when 
the  sureties,  through  their  trustee,  assigned  the 
security  to  the  county  by  conveyance  of  the 
land,  the  county  could  enforce  it,  although  the 
sureties  might  not  have  done  so  themselves  with- 
out first  discharging  the  obligation.  The  secu- 
rity is  regarded  as  given  for  discbarge  of  that 
obligation,  and  must  be  applied  thereon,  either 
directly,  or  by  satisfying  those  who  have  dis- 
charged It.  Equity  does  not  insist  upon  the  cir- 
cuitous procedure  of  payment  by  the  sureties 
and  enforcement  by  them.  It  looks  to  the  sub- 
stance, and  will  permit,  or  even  require,  an  ap- 
plication upon  the  debt  directly  at  suit  of  the 
creditor.  »  *  •  We  are  unable  to  see  any 
reason  why,  after  default  in  the  conditions  of 
such  bond,  the  county  may  not  take  advantage 
of  securities  given  by  the  treasurer  to  the  sure- 
ties thereon,  whether  by  way  of  suit  for  sub- 
rogation or  by  procuring  an  assignment  from 
the  sureties,  as  any  other  creditor  might  do." 

See,  also,  Whitehead  t.  Henderson,  67  Ark. 
200,  56  S.  W.  1065. 

The  redl  controversy  being  between  Martin 
and  the  Elliotts,  their  rights  are  to  be  de- 
termined by  reference  to  the  building  con- 
tract and  bond,  which  la  a  promise  to  pay 
In  any  event  The  stipulations  ta  the  trust 
deed  are  for  the  benefit  of  the  surety,  and  it 
Is  not  resisting  the  execution  of  the  trust. 
In  Brown  &  Haywood  Co.  v.  Ligon  (C.  C.) 


92  Ted.  851,  the  defense  was  "that  the  bond 
sued  on  Is  one  of  mere  Indemnity,  and  that 
the  obligees  in  the  bond  are  not  shown  to 
have  been  actually  damnified."  The  court 
had  resort  to  and  construed  the  primary  ob- 
ligation which  was  a  building  bond,  aod 
found  that  the  surety  had  become  a  surety 
for  the  performance  of  all  the  "covenants 
and  conditions  of  the  building  contract"  It 
was  held: 

"That  the  bond  sued  on  is,  In  effect  an  agree- 
ment that  Long  shall  carry  out  the  terms  of  his 
contract  with  Pierce  county,  including  the  pay- 
ment to  subcontractors  for  all  materials  fur- 
nished by  them  and  used  in  the  construction 
of  the  courthouse  and  jail  in  question.  It  ia 
also  an  agreement  to  save  Addison,  and  the  oth- 
ers who  were  sureties  on  Long's  bond,  harm- 
less from  the  obligation  and  ^lability  which  they 
had  assumed  as  sureties  on  that  bond,  and,  in 
addition  thereto,  is  an  agreement  to  save  Addi- 
son and  others  harmless  from  actions,  cost  and 
damages.  Such  being  the  condition  of  the  bond, 
it  is  more  than  a  bond  for  indemnity,  and  the 
actual  payment  of  the  Judgments  obtained  by 
the  _  Brown  &  Haywood  Company  and  others 
against  Addison  and  others  is  not  a  necessary 
prerequisite  to  liability  of  defendants  in  this 
action.  Johnson  v.  Risk,  137  U.  S.  300,  11  Sup. 
Ct  111  [34  L.  Ed.  683] ;  Bank  v.  Leyser,  IM 
Mo.  51.  22  S.  W.  504 ;  Locke  v.  Homer,  131 
Mass.  93  [41  Am.  Rep.  199];  Famsworth  v. 
Boardman,  131  Mass.  IIB :  Shattuck  v.  Adams, 
136  Mass.  34 ;  Conner  v.  Beeves,  103  N.  Y.  527, 
9  N.  E.  439;  Jones  v.  Childs,  8  Nev.  121. 
*  *  *  It  the  complainants  Addison  and  oth- 
ers could  have  recovered,  the  case  clearly  falls 
within  the  principle  entitling  the  complainant 
the  Brown  &  Haywood  Company  to  t>e  subro- 
gated to  the  rights  of  Addison  and  others.  The 
defendants'  underwriting  bond  is  a  security  tak- 
en by  the  Brown  &  Haywood  Company's  debt- 
orSj  Addison  and  others,  which,  by  reason  of 
their  insolvency,  the  Brown  &  Haywood  Com- 
pany is  entitled  to  resort  to,  as  an  equitable 
asset,  to  satisfy  its  demands  against  its  princi- 
pal debtor." 

In  so  holding  the  court  did  no  more  than 
to  apply  the  maxim  that  equity  will  do  that 
which  ought  to  be  done.  This  case  being 
between  the  principal  debtor  and  the  creditor 
on  the  contract  and  the  bond,  it  can  make 
no  difference  whether  the  surety  has  dis- 
charged its  obligation  (suffered  loss  or  dam- 
age) or  not;  for  equity  will  treat  it  as  dis- 
charged in  virtue  of  the  insolvency  of  the  sure- 
ty, and  wUl  make  aU  assets  In  its  hands 
available  for  the  discharge  of  the  principal 
debt  Nor  does  it  make  any  difference  wheth- 
er the  principal  creditor  knew  of  the  con- 
tract of  indemnity  between  the  principal 
debtor  and  the  surety.  Keller  v.  Ashford, 
133  V.  8.  610,  10  Sup.  Ct  494,  33  L.  Ed.  667; 
CurOs  V.  Tyler  &  Allen,  9  Paige  (N.  Y.)  432. 
To  state  the  proposition  in  another  way:  If 
the  surety  company  were  solvent  and  able 
to  respond,  the  Elliotts  would  have  a  right 
of  action  against  the  surety  company  on  its 
bond,  and  could  compel  the  company  to  use 
the  trust  property  to  satisfy  the  bond.  Un- 
der the  present  state  of  facts,  the  EUlotta, 
being  creditors  of  the  surety  company,  are 
entitled  to  take  the  assets  in  its  hands  and 
apply  them  to  the  discharge  of  the  speciflo 
obligation  whidi  It  assumed  when  it  signed 
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tbe  bond,  and  which  It  wonid  be  called  upon 
to  i>ay  bat  for  Its  insolTency.  To  hold  other- 
wise wonld  be  to  say  that  a  surety  who  held 
proper^  in  trust  to  meet  a  debtor's  obliga- 
tion to  another  could  discharge  Its  obliga- 
tion of  suretyship  by  becoming  Insolvent  It 
would  seem  to  be  reasoning  in  a  circle  to  say 
that,  because  the  surety  company  became  in- 
solvent and  unable  to  pay  Its  obligation,  and 
has  neglected  to  perform  its  contract,  the 
creditor  cannot  assume  directly  and  at  once 
the  same  legal  position  that  he  might  have 
taken  if  the  surety  company  were  solvent 
and  contesting  bis  claim.  The  sum  of  the  au- 
thorities may  be  stated  thus:  Equity  will 
seize  upon  and  execute  a  trust,  when  derelict 
between  a  principal  debtor  and  bis  creditor, 
when  the  subject-matter  of  tbe  trust  has 
been  pledged  by  the  debtor  to  meet  a  specif- 
ic obligation  that  the  debtor  is  primarily 
obligated  to  pay,  and  but  for  which  the  trust 
would  not  have  been  created,  "upon  the 
ground  that  tbe  surety,  being,  the  creditor's 
debtor,  and  in  fact  occupying  tbe  relation 
of  surety  to  another  person,  has  received 
from  that  person  an  obligation  or  security 
for  the  payment  of  the  debt,  which  a  court 
of  equity  will  therefore  compel  to  be  applied 
to  that  purpose  at  the  suit  of  the  creditor." 
Keller  v.  Ashford,  supra. 

But  it  is  said  that  there  can  be  no  subro- 
gation, for  the  reason  that  subrogation,  al- 
though it  does  not  rest  upon  contract,  always 
grows  out  of  contract,  and  that  contracts 
will  not  be  distorted  so  as  to  admit  subro-' 
gation,  in  the  absence  of  a  clear  expression 
of  Intention ;  that  there  is  no  privity  of  con- 
tract between  the  Elliotts  and  the  Martins 
which  the  property  now  sought  to  be  charg- 
ed is  the  subject-matter.  We  have  already 
shown  by  reference  to  the  authorities  that 
equity  charges  the  property  upon  the  theory 
that  there  is  a  privity,  and,  where  this  is  so, 
IJie  contract  of  the  surety  ought  to  be  per- 
formed; that  equity  has  done  or  will  do 
what  the  surety  has  engaged  itself  to  do, 
which  in  this  case  was  to  apply  the  property 
held  by  It  to  the  satisfaction  of  any  loss  that 
might  occur  to  the  Elliotts  by  reason  of  their 
contract  with  Martin. 

The  Supreme  Cowet  of  this  state  has  taken 
its  stand  with  those  courts  which  have  de- 
clared that  the  right  of  subrogation  will  be 
allowed  when  the  equities  of  the  case  demand 
it.  Murray  v.  O'Brien,  66  Wash.  861,  105 
Pac.  840.  28  li.  R.  A.  (N.  S.)  998.  Martin 
executed  a  bond  with  surety  as  a  condition 
precedent  to  the  building  contract  His  ob- 
ligation in  equity  is  no  more  or  less  than 
his  contract  obligation  to  save  the  other  con- 
tracting party  harmless.  The  ultimate  ob- 
ject and  purpose  of  the  Martins  trust  deed 
was  to  save  the  Elliotts,  as  well  as  the  surety 
company,  harmless;  to  pay  their  debt  If 
any,  out  of  their  own  property.  They  pledg- 
ed it  for  that  purpose,  and  equity,  having 


Jurisdiction  of  the  parties  and  the  subject- 
matter,  will  reach  out  and  apply  the  trust 
fund  to  the  ultimate  purposes  of  the  trust 

There  Is  some  suggestion  that  Martin  en- 
tered into  another  contract  which  may  have 
fallen  under  the  protection  of  the  trust  deed. 
Whatever  the  fact  may  be,  we  are  of  opin- 
ion that  the  rights  of  the  Elliotts  would  not 
be  entirely  defeated.  They  might  be  sub- 
jected to  a  marshaling  of  the  assets  in  the 
event  that  a  claim  is  made  upon  the  receiver, 
but  vrith  that  contingency  neither  this  court 
nor  the  respondent  Martin  have  any  thing  to 
do  at  the  present  time. 

The  Judgment  of  the  lower  court  is  revers- 
ed, with  directions  to  enter  such  decree  as 
will  protect  the  Interest  of  tbe  appellants  El- 
liotts and  the  receiver  in  the  trust  pr<qperty, 
subject  however,  to  the  Hen  of  the  Johnson 
mortgage. 

CROW,  0.  J.,  and  PARKER,  QOSE,  and 
MORRIS,  JJ.,  concur. 


(83  Waab.  480) 
BAYER  et  aL  v.  BAYER  et  aL  (two  cases). 

(No,  1221)7.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  EXXCUTOBS  AND  Aduinistbatobb  (J  315*)— 

OBDEB    or    DiSTBIBUTION — JUBISDIOnON     OT 
SUFEBIOB  COUBT. 

Const  art.  4.  |  6,  gives  the  superior  court 
jurisdiction  in  all  cases  in  equity,  in  certain 
cases  at  law,  and  in  "all  matters  of  probate," 
and  Rem.  &  Bal.  C!ode,  {  1444,  provides  that 
in  nonintervention  wills,  where  the  estate  is 
solvent  it  shall  not  be  necessary  to  take  out 
letters  testamentary,  except  to  admit  the  will 
to  probate  and  to  file  an  inventory,  and  that 
after  probate  and  inventory  the  estate  may  be 
managed  and  settled  without  intervention  of 
the  court.  Testator,  dying  in  K.  county,  ap- 
pointed an  executor  .and  directed  that  the  es- 
tate should  be  settled  and  distributed  without 
recourse  to  any  court  and  declared  his  prop- 
erty in  this  state  to  be  community  property, 
and  that  in  another  state  to  be  his  separate 
property  and  confirmed  his  widow's  community 
and  dower  interests  to  her,  with  remainder  to 
his  brothers  and  sisters.  The  executor  filed 
his  final  account  in  the  superior  court  of  K. 
county,  and  petitioned  for  a  distribution,  alleg- 
ing that  all  tbe  property  was  community  prop- 
erty, in  which  the  widow  had  a  one-half  inter- 
est, and  npon  notice  the  guardian  of  the  widow's 
person  and  estate  appeared  without  objection  to 
the  jurisdiction,  and  the  court  settled  the  ac- 
count and  distributed  the  realty  as  community 
property  and  the  personalty  in  the  same  pro- 
portions. Held,  that  although  the  executor 
could  not  be  compelled  to  come  into  the  probate 
court  at  the  suit  of  a  third  party,  he  might 
himself  invoke  its  jurisdiction,  that  though  the 
superior  court  was  not  a  probate  court  but  a 
court  of  general  jurisdiction,  it  had  power  to 
order  distribution,  and,  to  that  extent  to  con- 
strue the  will. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i§  129&-1814; 
Dec.  Dig.  i  315.*] 

2.  EXXCTTTOBS    AND    ADUINIBTSATOBS    ($    7*>— 

PowEBS— Statute— "Tbustbe." 

Under  Rem.  &  Bal.  Code,  S  1444,  providing 
that  as  to  nonintervention  wills,  it  shall  not 
be  necessary  to  take  out  letters  testamentary 
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except  to  admit  the  vill  to  probate,  tbe  executor 
derives  his  powers,  not  from  the  court,  but  from 
the  will,  and  is  in  fact  a  "trustee." 

lEd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S§  19,  20 ;  Dec. 
Dig.  S  7.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trustee.] 

3.  Courts  (§  200*)— Peobate  Coubts— Trial 

OF  ISSTTEa 

A  superior  court  sitting  in  probate  ma^ 
settle  issues  and  try  a  case  as  any  other  civil 
cause. 

[Ed.  Note. — For  other  cases,  see  Courts.  Cent 
Dig.  {§  441.  442.  454,  46&-471;  Dec.  Dig.  i 
200.*] 

4.  Wills  (§  257*)— Construction— Jurisdic- 
tion OF  Superior  Court. 

Under  Const,  art  4,  §  6,  giving  the  su- 
perior court  jurisdiction  in  all  cases  in  equity, 
in  certain  cases  at  law,  and  in  "all  matters  of 
probate,"  the  court,  as  a  court  of  general  juris- 
diction, may  consti^ue  wills  at  the  suit  of  prop- 
er parties. 

[TEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i!  592,  593 ;  Dec.  Dig.  $  257.*] 

5.  Constitutional  IjAW  (I  309*) — Judgment 
(I  749*)— Decree  fob  i5istribution— Dub 
Process  of  Law. 

A  decree  of  distribution,  entered  upon  no- 
tice of  publication  according  to  Rem.  &  Bal. 
Code,  {  1499,  relating  to  an  executor's  sale  of 
realty  after  order  tor  interested  persons  to 
appear,  section  1500  requiring  copy  of  such 
order  to  be  personally  served  on  persons  inters 
ested,  and  section  1589,  authorizing  a  decree  for 
distribution  after  notice  to  persons  interested, 
as  required  on  the  executor's  application  for 
sale  of  land,  is  based  on  due  process  of  law,  and 
is  conclusive  as  any  other  judgment. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig,  S§  929,  930;  Dec.  Dig. 
R  309;*  Judgment,  Cent  Dig.  gg  1302-1305; 
Dec.  Dig.  t  749.*] 

6.  Executors  and  Aduinistbatobs  (g  82*) — 
Directions  of  Coubt. 

An  executor,  as  trustee,  may  apply  to  the 
courts  for  directions  in  the  execution  of  bis 
trust,  and  the  conrts  have  jurisdiction  to  direct 
and  control  his  acts  in  tbe  premises. 

[Ed.  Note. — For  other  cases,  gee  Executors 
and  Administrators,  Cent  Dig.  g  335;  Dec.  Dig. 
i  82.*] 

7.  Appearance   (g   9*)— Voluntart  Afpeab- 

ANCE* 

In  view  of  Rem.  &  Bal.  Code,  g  238,  de- 
claring a  voluntary  appearance  of  a  defendant 
equivalent  to  a  personal  service  of  summons  up- 
on him,  the  guardian  of  the  person  and  prop- 
erty of  an  insane  widow,  who  on  notice  of  the 
bearing  on  the  final  account  of  her  deceased  hus- 
band's executor,  and  his  petition  for  the  dis- 
tribution of  the  estate  personally  appeared  in 
the  action,  appeared  generally  to  the  petition 
and  was  before  the  court  for  all  purposes. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  gg  42-52 ;    Dec  Dig.  g  9.*] 

8.  Judgment  (g  385*)— Vacation— Court  or 
Co-ordinate  Jurisdiction. 

The  judgment  or  decree  of  the  superior 
court  of  K.  county  in  the  distribution  of  an 
estate  of  which  it  had  jurisdiction  could  not  be 
set  aside  by  the  superior  court  of  L.  county,  a 
court  of  co-ovdinate  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  g  385.*] 

Department    1.      Appeals    from    Superior 

Court,  Lincoln  County;  Jos.  Sessions,  Judge. 

Petition    by   Martha  B.   Bayer  and  J.  N. 


Dotson,  as  guardian  of  her  person  and  estate, 
against  John  A.  Bayer  and  others,  consoli- 
dated with  an  action  by  Martha  E.  Baver 
against  John  A.  Bayer  and  others.  Judgment 
for  petitioners,  and  for  plaintiff  in  the  action, 
and  defendants  appeal.  Reversed,  with  di- 
rections to  dismiss. 

Reynolds,  Balllnger  ft  Hutson,  of  Se&ttle, 
for  appellants.  Jas.  R.  Chambers,  of  Seattle, 
for  Martha  E.  Bayer. 

60  SE,  J.  In  this  case  two  actiona  wa« 
consolidated.  The  first  was  brought  by  peti- 
tion in  the  superior  court  of  Ldncoln  county. 
The  object  of  the  action  was  (a)  to  vacate  a 
decree  of  distribution  entered  in  the  superior 
court  of  King  county  upon  a  nonintervention 
will,  and  (b)  to  vacate  a  decree  of  partition 
entered  in  the  superior  court  of  Lincoln  coun- 
ty following  the  decree  of  distribution.  A 
second  action  was  brought  in  the  same  court 
to  recover  the  value  of  a  quantity  of  grain 
grown  upon  the  land  in  controversy.  Mar- 
tha E.  Bayer  was  the  petitioner  in  the  first 
action  and  tbe  plaintiff  in  the  second  action. 
She  recovered  in  both  cases  in  the  court  be- 
low, and  this  appeal  followed. 

The  salient  facts  are  these:  Frederick  A- 
Bayer  died  testate  in  King  county,  where  he 
then  resided,  on  the  8th  day  of  December, 
1908.  His  wUl  bore  date  December  2,  1908. 
He  named  Fred  Eldemlller  as  executor  of  his 
will.    In  his  will  he  declared: 

Item  1:  "That  all  real  and  personal  property 
in  my  possession  or  standing  in  my  name  in  the 
state  of  Washington  is  the  community  property 
of  myself  and  of  Martha  E.  Bayer,  my  wife; 
and  that  all  property  standing  in  my  name  in 
the  state  of  Oregon  Is  my  separate  property, 
subject,  however,  to  my  wife's  dower  rights  as 
prescribed  by  the  statutes  of  tbe  state  of  Ore- 
gon." 

Item  2 :  "I  do  hereby  confirm  in  my  said  wife 
her  said  community  and  dower  interests  afore- 
said, and  do  direct  that  in  the  settlement  of 
my  estate  her  said  community  and  dower  inter- 
ests be  set  apart  to  her.  All  the  remainder  and 
residue  of  the  property,  both  real  and  personal, 
in  my  possession  or  standing  in  my  name  at 
the  time  of  my  death,  I  hereby  give,  devise,  and 
bequeath  to  my  brothers  John  A,  Bayer  *  •  • 
Samuel  B,  Bayer,  •  •  •  and  my  listers, 
■Kate  Bayer  •  •  •  and  Laura  H.  Eiderailler, 
♦  *  •  it  being  my  intention  that  my  said 
wife  shall  receive  and  retain  her  community 
and  dower  interests ;  •  •  *  all  my  estate  re- 
maining after  the  setting  apart  of  said  interest 
of  my  wife,  shall  be  divided  equally  between 
my  brothers  and  sisters  aforesaid." 

The  will  directs  that  no  bond  shall  be  re- 
quired of  tbe  executor,  and  provides  that 
the  estate  shall  be  settled  by  the  executor 
without  recourse  to  any  court  except  for  the 
purpose  of  proving  the  will — 
"hereby  conferring  upon  said  executor  fall  power 
and  authority  to  settle  and  distribute  my  said 
estate  in  accordance  with  this  my  will  without 
interference  from  any  court" 

The  will  was  proven  and  admitted  to  pro- 
bate in  the  superior  court  of  King  county  on 
the  12th  day  of  December,  1908.  J.  N.  Dot- 
son  was  appointed  guardian  of  the  person 
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and  estate  of  Martba  E.  Bayer,  then  insane, 
In  the  superior  court  of  King  county  on  the 
81st  day  of  December  following.  Dotson,  who 
Is  a  brother  of  Mrs.  Bayer,  remained  guard- 
Ian  of  her  person  and  estate  until  the  28th 
day  of  July,  1913,  at  which  time  Mrs.  Bayer 
was  adjudged  sane.  On  January  6,  1909, 
an  order  was  entered  in  the  superior  court  of 
King  county  directing  a  publication  of  notice 
to  creditors.  On  the  20th  day  of  January, 
1909,  a  homestead  was  set  aside  to  Mrs.  Bay- 
er and  an  allowance  was  made  for  her  sup- 
port upon  the  petition  of  her  guardian,  by 
an  order  duly  entered  in  the  same  court.  On 
February  9th  the  executor  filed  an  inventory 
wherein  all  the  property  in  controversy  was 
classified  as  community  property.  On  Febru- 
ary 26th  the  estate  was  duly  adjudged  to  be 
solvent  The  order  recites  "that  said  estate 
may  be  managed  and  settled  without  the  fur- 
ther tnterventioa  of  this  court."  On  April 
23d  an  order  was  entered  adjudging  that  due 
notice  had  been  given  to  creditors.  On  June 
30th  the  guardian  filed  a  petition  for  an  ad- 
vance of  $400  to  be  charged  to  the  distribu- 
tive share  of  the  estate  of  his  ward.  The 
petition  alleges  that  all  the  property  of  the 
deceased  and  Martha  E.  Bayer,  both  real  and 
personal,  was  community  property.  On  the 
same  day  an  order  was  entered  directing  an 
advance  of  $400  to  the  widow.  On  October 
23d  the  executor  filed  a  petition  for  author- 
ity to  lease  all  the  real  property  of  the  estate 
for  one  year.  The  guardian  united  In  the  pe- 
tition. An  order  was  thereupon  entered  di- 
recting a  lease  of  the  property.  On  Febru- 
ary 1,  1910,  the  executor  filed  bis  final  ac- 
count and  petition  for  distribution  of  the 
estate,  in  wtilch  he  described  all  the  prop- 
erty of  the  estate  real  and  personal.  The 
petition  alleges  that  all  the  property,  both 
real  and  personal,  Including  the  rents,  issues, 
and  profits  of  the  real  estate,  is  community 
property,  and  that  the  widow's  distributive 
share  of  the  estate  is  an  undivided  one-half. 
On  March  8th,  after  due  and  legal  notice  of 
the  hearing  had  been  given  conformably  to 
the  statute  and  the  order  of  the  court,  a  de- 
cree of  settlement  and  distribution  was  en- 
tered. The  decree  adjudges  that  due  notice 
was  given  of  the  time  and  place  of  settlement 
It  recites  the  appearance  of  the  executor  in 
person  and  by  his  attorneys,  and  the  appear- 
ance of  J.  N.  Dotson,  as  guardian  of  the  per- 
son and  estate  of  Martha  k.  Bayer,  In  per- 
son and  by  his  attorneys.  It  recites  that  the 
account  contains  "not  only  the  condition  of 
the  account  and  of  the  separate  estate  of 
Frederick  A.  Bayer,  deceased,  but  also  of  the 
estate  of  the  community  of  Frederick  A.  Bay- 
er, deceased,  and  Martha  E.  Bayer,  his  wife." 
It  adjudged  that  the  final  account  was  true 
and  correct,  except  as  to  one  item  of  $280.75, 
which  it  reduced  to  $40.75.  The  decree  re- 
cites "that  said  estate  consists  wholly  of  the 
community  property  of  decedent  and  his  said 
wife."   It  described  the  property  of  the  estate 


as  It  was  described  In  the  petition  for  dl^ 
trlbutlon.  It  distributed  the  real  property, 
an  undivided  one-half  to  the  widow,  "the 
same  being  in  satisfaction  of  her  community 
interest  in  said  property,"  the  remaining  un- 
divided one-half  to  the  brothers  and  sisters 
named  in  the  will,  in  equal  shares;  that  is, 
an  undivided  one-eighth  to  each  thereof.  It 
divided  the  personal  property  in  the  same 
proportions.  There  is  nothing  in  the  record 
which  shows  that  any  person  at  any  time 
questioned  the  jurisdiction  of  the  court  to 
settle  the  estate. 

The  real  property  comprises  2%  sections 
of  land  In  Lincoln  county.  Nine  hundred 
and  sixty  acres,  which  are  referred  to  as 
"the  big  farm,"  are  claimed  by  the  widow  to 
be  community  property.  Section  4  she  claims 
as  her  separate  property,  and  the  trial  court 
found  in  harmony  with  this  view.  The  trial 
court  also  found  that  the  Judgment  of  the 
superior  court  of  King  county  is  "absolutely 
void,"  and  vacated  It,  and  also  vacated  the 
decree  entered  in  the  partition  proceedings 
In  the  superior  court  of  Lincoln  county,  and 
divided  the  personal  property  on  the  same 
basis  as  the  real  estate ;  that  Is,  on  the  the- 
ory that  960  acres  were  community  property 
and  section  4  was  the  separate  property  of 
the  widow. 

[1]  The  crucial  question  is,  Is  the  decree 
of  distribution  entered  in  the  superior  court 
of  King  county  void?  The  Constitution 
(article  4,  {  6)  provides  that  the  superior 
court  shall  have  jurisdiction  in  all  cases  in 
equity.  In  certain  cases  at  law,  and  in  "all 
matters  of  probate."  Rem.  &  Bal.  Code,  § 
1444,  provides  that  in  nonintervention  wills, 
where  it  appears  to  the  court,  by  the  inven- 
tory filed  and  other  proof,  that  the  estate  Is 
solvent  which  fact  may  be  established  by  an 
order  of  the  court  on  the  coming  in  of  the 
Inventory — 

"it  shall  not  be  necessary  to  take  out  letters 
testamentary  or  of  administration,  except  to 
admit  to  probate  such  will,  and  to  file  a  true 
inventory  of  all  the  property  of  such  estate  in 
the  manner  required  by  existing  laws.  And 
after  the  probate  of  such  will  and  the  filing  of 
such  inventory  all  such  estates  may  be  managed 
and  settled  without  the  intervention  of  the 
court,  if  the  said  last  will  and  testament  shall 
so  provide:  But  provided,  that  in  all  such  cases 
the  claims  against  such  estates  shall  be  paid 
within  one  year  from  the  date  of  the  first  pub- 
lication of  notice  to  creditors  to  present  their 
claims,  unless  such  time  be  extended  by  the 
court,  for  good  cause  shown,  for  a  reasonable 
tiine.'' 

This  section  further  provides  that  if  the 
party  named  in  the  will  shall  fall  to  execute 
the  trust  faithfully,  it  shall  be  the  duty  of 
the  court  of  the  county  wherein  the  estate  is 
situated  to  cite  the  executor  to  api)ear  before 
the  court  upon  the  petition  of  a  creditor  of 
the  estate,  or  of  any  of  the  heirs,  or  of  any 
person  on  behalf  of  any  of  the  heirs.  It 
further  provides  that,  tf  upon  such  hearing 
It  shall  appear  that  the  trust  in  the  will  is 
not  faithfully  discharged,  and  that  the  par- 
ties interested,  or  any  of  them,  have  been  or 
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are  abont  to  be  damaged  thereby,  letters  tes- 
tamentary or  of  adminLstratlon  shall  be  had, 
and  that  all  other  matters  and  proceedings 
shall  be  had  and  required  as  are  now  requir- 
ed In  the  administration  of  estates. 

[2]  Under  the  Constitution  the  superior 
court  is  a  court  of  general  Jurisdiction.  It 
has  Jurisdiction  of  equity  cases,  actions  at 
law,  and  proceedings  In  probate.  It  has  been 
held  that,  under  the  statute  to  which  refet^ 
ence  has  been  made,  the  executor  derives  his 
powers,  not  from  the  court,  but  from  the  will, 
and  that  he  is  in  fact  a  trustee.  State  ex 
reL  Phinney  v.  Superior  Court,  21  Wash.  186, 
67  Pac.  337. 

[8]  It  has  also  been  held  that  a  court  sit- 
ting in  probate  may  settle  issues  and  try  a 
case  as  any  other  dyil  cause.  FlUey  t.  Mur- 
phy, 30  Wash.  1,  70  Pac.  107;  Sloan  t. 
West,  63  Wash.  623,  116  Pac.  272. 

[4]  The  Constitution  does  not  make  the 
superior  courts  probate  courts.  On  the  con- 
trary it  makes  them  courts  of  general  Juri;:- 
dictlon.  Including  "all  matters  of  probate." 
As  a  court  of  general  Jurisdiction,  it  has  the 
power  to  construe  wills  at  the  suit  of  proper 
parties.  Reformed  Presbyterian  Church  v. 
McMillan,  31  Wash.  643,  72  Pac.  502. 

[5]  A  decree  of  distribution,  entered  ai>on 
notice  of  publication  in  harmony  with  the 
statute  (Rem.  &  BaL  Code,  {{  1499,  1600,  and 
1589)  Is  upon  due  process  of  law  and  con- 
clustve,  the  same  as  any  other  Judgment. 
In  re  Ostlund's  Estate,  57  Wash.  359,  106 
Pac.  1116,  135  Am.  St  Rep.  990;  Alaslca 
Banking,  etc.,  Co.  v.  Noyes,  64  Wash.  672, 
117  Pac.  492 ;  In  re  Bell's  Estate,  70  Wash. 
498,  127  Pac.  100. 

In  the  Noyes  Case  we  said:  "The  decree 
[of  distribution]  was  in  itself  a  construction 
of  the  will." 

In  Be  Bell's  Estate  we  said; 

"Probate  matters  in  this  state  are  referred 
to  the  superior  court,  a  court  of  general  juris- 
diction, and  its  Jurisdiction  in  probate  may  be 
submitted  to  in  the  same  manner  and  is  entitled 
to  the  same  presumptions  in  its  fa^or  as  its 
jurisdiction  in  any  other  class  of  cases." 

In  State  ex  rel.  Keasal  v.  Superior  Court, 
76  Wash.  291,  136  Pac  147,  we  said : 

"When  a  superior  court  has  presented  to  it, 
through  a  petition,  in  any  matter  of  probate, 
any  issue  touching  the  estate,  it  has  jurisdic- 
tion both  of  the  parties  and  of  the  subject- 
matter,  and  it  deals  with  them,  not  as  a  court 
of  limited,'  but  of  general,  jurisdiction.  It  may 
exercise  all  of  its  powers,  legal  or  equitable, 
and  may  even  invoke  the  aid  of  a  jury  to  final- 
ly determine  the  controversy.  The  Constitution 
has  no  more  limited  its  powers  in  such  cases 
than  in  others  of  which  Jnrisdictiou  is  con> 
ferred  by  the  same  constituUonal  provision." 

In  State  ex  rel.  Meyer  r.  Clifford,  78  Wash. 
655,  139  Pac.  650,  we  said: 

"Jurisdiction  is  the  power  to  hear  and  deter- 
mine. The  superior  court  is  a  court  of  general 
jurisdiction.  The  court  had  Jurisdiction  of  the 
estate,  and  one  of  the  incidents  of  that  juris- 
diction was  the  power  and  duty  to  determine 
who  shall  take  the  estate.  The  relator  was  be- 
fore the  oonrt,  both  in  person  and  by  counsel. 
Hence  the  court  bad  jurisdiction  of  the  partiea." 


[6]  A  trostee  may  maintain  a  suit  In  eq- 
uity for  directions  "as  to  the  particnlar 
course  which  he  ought  to  pursue,"  and  if  he 
follows  directions,  he  will  be  released  from 
responsibility.  3  Pomeroy's  Equity  Juris- 
prudence (3d  Ed.)  {{  1064.  1153,  1156.  In 
18  Cyc.  at  page  208,  it  is  said : 

"It  is  always  the  right  and  frequently  be- 
comes the  duty  of  an  executor  or  administrator 
to  apply  to  the  courts  for  direction  and  guidance 
in  the  performance  of  the  duties  of  his  trust, 
and  the  courts  have  Jurisdiction  to  direct  and 
control  his  acts  in  the  premises." 

See,  also.  In  re  Ouye's  Estate,  63' Wash. 
167, 114  Pac.  1041 ;  Clark  v.  Baker,  76  Wash. 
110,  135  Pac.  1026. 

[7]  "A  voluntary  appearance"  of  a  defend- 
ant is  equivalent  to  a  personal  service  of  the 
summons  npon  him.  Rem.  Sc  Bal.  Code,  { 
238.  In  the  case  at  bar  the  guardian  was  giv- 
en notice  of  the  time  and  place  of  the  bear- 
ing of  the  final  account  and  the  petition  for 
the  distrlbntion  of  the  estate  conformably  to 
the  statute  and  to  the  order  of  the  court,  and 
be  personally  appeared  In  the  action.  In  Re 
Bell's  Estate  we  said : 

"The  only  purpose  of  notice  In  any  case  Is 
to  give  a  party  opportunity  to  be  heard.  They 
not  only  had  notice,  but  appeared  and  asked  for 
a  continuance  and  afterwards  stipulated  for  the 
hearing.  We  think  that  action  must  be  held  to 
constitute  a  general  appearance  to  the  petition, 
and  that  they  were  biefore  the  court  for  all 
purposes." 

In  that  case  one  of  the  parties  who  ap- 
peared was  the  guardian  ad  litem  of  a  minor 
heir.  A  nonintervention  will  was  not  in- 
volved In  any  of  the  above  cases. 

[S]  The  Judgment  or  decree  of  a  court  of 
competent  Jurisdiction  cannot  be  set  aside  by 
a  court  of  co-ordinate  Jurisdiction.  Case 
Threshing  Machine  Co.  t.  Sires,  21  Wash. 
322,  68  Pac.  209. 

"The  power  to  vacate  Judgments  is  an  entirely 
different  matter  from  the  power  to  reverse 
judgments.  It  is  a  power  inherent  in  and  to 
be  exercised  by  the  conrt  which  rendered  the 
judgment,  and  to  that  court  and  no  other  the 
application  to  set  aside  the  judgment  should  b« 
made.  As  between  courts  of  co-ordinate  Juris- 
diction, such  as  two  county  courts  or  circuit 
courts  of  the  same  state,  the  rule  is  that 
neither  has  power  to  vacate  or  set  aside  a 
judgment  rendered  by  the  other  which  is  not 
void  upon  its  face ;  relief  must  be  sought  In  the 
court  where  the  Judgment  was  entered."  1 
Black  on  Judgments  (2d  Ed.)  i  297. 

See^  also,  17  Am.  ft  Eng.  Ency.  of  Law  <2d 
Ed.)  page  842;  Mhssourl  Pacific  R.  Oa  v. 
Lasca,  79  Kan.  811,  99  Pac.  616,  21  U  R.  A. 
(N.  S.)  338,  17  Ann.  Cas.  605. 

The  respondent,  in  supped  of  her  conten- 
tion that  the  decree  of  distribution  entered 
in  the  superior  court  of  King  connty  was 
without  Jurisdiction  and  hence  void,  has  cited 
In  re  Ouye's  Estate,  63  Wash.  167,  114  Pac 
1041;  Fulmer  v.  Gable,  73  Wash.  684,  13? 
Pac.  641;  State  ex  reL  Coz  ▼.  Superior 
Court,  21  Wash.  676,  69  Pac  483;  Clark  v. 
Baker,  76  Wash.  110,  136  Pac  1026;  In  re 
Macdwald's  Estate,  28  Wash.  422,  69  Pac 
IIU;  Moore  t.  Elrkman,  U)  Wash.  606^  64 
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Pac.  24;  Engllsh-McCaffery  Logging  Co.  v. 
Caowe,  20  Wash.  721,  70  Pac.  188;  Peck  t. 
Peck,  76  Wash.  548,  137  Pac.  137. 

Fnlmer  t.  Oable  ia  not  In  point  In  State 
ex  rd.  C!ox  v.  Superior  Court,  it  was  held 
that  a  creditor  of  derisees  under  the  will 
could  not  bring  the  executors  of  a  noninter^ 
vention  will  into  probate  court  upon  a  charge 
of  mismanagement  under  the  provisions  of 
the  statute.  In  Re  Macdonald's  Estate,  it 
was  held  that  an  order  of  discharge  of  an 
executrix  and  a  decree  of  distribution  where 
the  executrix  was  acting  under  a  noninterven- 
tion will  was  without  Jurisdiction.  The  de- 
cision was  obiter,  however,  as  the  executrix 
had  ineffectually  pleaded  her  discharge  In 
the  federal  court  and  had  not  appealed  from 
an  adverse  Judgment  In  Moore  v.  Klrkman 
it  was  held  that  notice  given  to  creditors  by 
the  executors  of  a  nonintervention  will  had 
no  legal  e£Bcacy.  In  Engllsh-McGaSery  L. 
Co.  v.  Clowe  all  the  property,  both  real  and 
personal,  was  devised  and  bequeathed  to  a 
daughter  and  a  son  of  the  testator  in  equal 
Bbares,  by  the  terms  of  a  nonintervention 
will.  The  daughter  was  named  as  the  sole 
executrix.  After  the  due  probate  of  the  will, 
the  daughter  conveyed  all  her  right  title, 
and  Interest  in  the  real  estate  In  controversy 
to  her  brother  and  codevlsee,  who  later  sold 
and  conveyed  the  property  to  the  defendants 
for  a  valuable  consideration.  After  both 
deeds  were  filed  for  record,  the  executrix 
under  an  order  of  court  sold  the  property  to 
the  plaintiff.  The  sale  was  conflnned.  It  was 
held  that  the  Judicial  sale  was  Ineffectual; 
that  the  title  had  theretofore  passed  from  the 
estate  to  the  defendant  for  a  valuable  con- 
sideration, and  that  the  plaintiff  "had  full 
knowledge  of  all  these  facts,  and  was  a  par- 
ticipant in  their  invalidity."  In  Peck  v. 
Peck  it  was  held  that  an  action  will  He  to 
quiet  title  where  a  nonintervention  will  is 
Invoked  as  a  muniment  of  title  the  same  as 
where  the  title  is  predicated  upon  any  other 
instrument  In  Re  Guye's  Estate  the  execu- 
tors named  In  the  will  accepted  the  trust, 
and  thereafter  took  such  steps  as  were  nec- 
essary under  the  statute  to  establish  their 
right  to  manage  and  settle  the  estate  without" 
the  intervention  of  the  court  After  this  had 
been  done,  the  widow  petitioned  the  court 
before  whom  probate  proceedings  were  had 
for  an  allowance  out  of  the  estate,  and  sought 
to  bring  the  executors  before  the  court  It 
is  true  that  we  there, said  that  the  court  was 
without  Jurisdiction.     We  also  said: 

"The  statnte  authorizing  such  a  will  has  been 
sn  the  statute  books  since  early  territorial  days, 
and  has  uniformly  been  construed  to  confer  up- 
on the  executors  of  a  will  drawn  pursuant  to  its 
provisions  the  right  to  execute  the  trust  with- 
out interference  on  the  part  of  the  court" 

— except  upon  the  happening  of  some  one  or 
more  of  the  contingencies  expressed  in  the 


statnte.  In  each  of  the  cases  relied  upon  by 
the  respondent,  except  In  re  Macdonald's 
Estate,  it  was  sought  to  require  the  executor 
or  trustee  named  in  the  will  to  take  specific 
action.  The  statute  itself  provides,  "Such 
estates  may  be  managed  and  settled"  without 
the  Intervention  of  the  court  It  does  not 
provide  that  they  muit  be  managed  by  the 
executor  without  the  intervention  of  the 
court  There  is  nothing  in  the  statute  which 
prevents  an  executor  from  invoking  the  Ju- 
risdiction of  the  superior  court,  whether  it 
be  called  the  equity  or  probate  Jurisdiction, 
if  he  deems  it  expedient  to  do  so.  He  cannot 
be  compelled  to  come  into  probate  court  at 
the  suit  of  a  third  party  except  upon  the 
happening  of  some  contingency  expressed  in 
the  statute.  In  the  case  at  bar  we  have  no 
doubt  that  the  executor  had  a  right  under 
the  peculiar  provisions  of  the  will,  to  go  into 
the  superior  court  and  have  it  construed. 
The  fact  that  the  proceeding  was  entitled  In 
probate  does  not  militate  against  this  right 
It  will  be  presumed  that  the  court  sitting  in 
probate  entered  the  same  order  that  it  would 
have  entered  had  the  proceeding  been  brought 
upon  the  equity  side  of  the  court  Nine  hun- 
dred and  sixty  acres  of  the  real  estate  stood 
of  record  In  the  name  of  Frederick  A.  Bayer. 
Section  4,  which  the  respondent  claims  aS  her 
separate-  property,  stood  of  record  in  the- 
name  of  "Martha  E.  Bayer  and  husband." 
The  executor  believed  that  all  of  the  estate 
was  community  property,  and  be  had  a  right 
to  go  into  court  and  have  that  fact  determin- 
ed by  a  court  of  competent  Jurisdiction,  and 
when  it  was  so  determined,  the  guardian  hav- 
ing appeared  after  due  notice  the  Judgment 
was  final  and  conclusive  against  an  attack  in 
a  court  of  co-ordinate  Jurisdiction.  The  point 
we  desire  to  emphasize  is  -that  there  is  a 
marked  difference  between  a  proceeding  by 
a  third  party  to  require  the  executor  of  a 
nonintervention  will  to  come  into  probate 
court  and  a  proceeding  by  the  executor  him- 
self Invoking  the  Jurisdiction  of  such  court 
We  think  that,  under  the  Constitution  and 
the  statute,  the  Judgment  of  the  superior 
court  of  King  county  was  not  void,  and  it  fol- 
lows that  it  could  not  be  vacated  by  a  court 
of  co-ordinate  Jurisdiction. 

We  do  not  understand  that  it  is  claimed 
that  the  respondent  was  wronged  by  the  de- 
cree in  the  partition  suit,  if  the  decree  of 
distribution  is  res  Judicata.  The  petition  al- 
leges that  the  guardian  acted  upon  the  advice 
of  reputable  counsel,  and  that  he  then  be- 
lieved that  the  property  belonged  to  the  com- 
munity. 

The  Judgment  Is  reversed,  with  directions 
to  dismiss. 

PARKER,  MAIN,  MOUNT,  and  MORRIS, 
JJ.,  concur. 
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PERRATJLT  v.  EMPORIUM  DEPARTMENT 

STORE  CO.     (No.  11041.) 
(Supreme  Court  of  Washington.    Jan.  16,  1915.) 

1.  Evidence  (8  43*)— Judicial  Notice— Judi- 
cial Recobds. 

Courts  will  take  notice  of  their  records  of 
prior  proceedings  in  the  case. 

[lOd.  Note. — Ii'or  other  cases,  see  Evidence, 
Cent.  Dig.  {§  62-<J5 ;  Dec.  Dig.  t  43.*] 

2.  Appeal   and    Ehbob    ({    1195*)— Law    of 

Case— Questions  Decided. 

A  decision  of  the  Supreme  Court  on  appeal 
from  an  order  granting  a  new  trial  for  inade- 
quacy of  the  damages  awarded  plaintiff  for  a 
personal  injury,  which  affirms  the  order  and 
adjudges  that  defendant  was  guilty  of  negli- 
gence and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence,  is  the  law  of  the  case  on  a 
subsequent  trial,  on  the  same  pleadings,  on  the 
issue  whether  plaintiff  was  an  invitee  or  a  mere 
licensee. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (§  4661-4«65;  Dec.  Dig.  i 
1195.*] 

3.  Appeal   and   Ebbob   ({    1096*)— Law    or 
Case. 

Questions-  determined  on  appeal,  or  which 
might  have  been  determined  had  they  been  pre- 
sented, will  not  be  considered  on  a  second  ap- 
peal of  the  same  action,  but,  as  to  such  ques- 
tions, the  first  appeal  conclusively  settles  the 
law  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  JS  1177,  4353-4357;  Dec. 
Dig.  i  1096.*] 

4.  Appeal  and   Ebbob   ({  1194*)  — Law    or 
Case. 

A  decision  of  the  Supreme  Court  affirming 
an  order  granting  a  new  trial  for  inadequacy  of 
the  damages  awarded  plaintiff  for  a  personal  in- 
jury, thereby  disposing  adversely  to  defendant 
the  claim  of  its  freedom  from  negligence  and 
of  plaintiffs  contributory  negligence,  is  the  law 
of  the  case  on  a  subsequent  trial,  as  against  the 
claim  that  plaintiff  might  have  minimized  the 
damages  by  submitting  to  an  earlier  operation. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4648-4656,  4660;  Dec.  Dig. 
{  1194.*] 

6.  Appeal  and  Ebbob  ({  1068*)— Habmless 
Ebbob— Ebboneous  Inbtbuctionb. 

Where  the  damages  awarded  in  a  personal 
injury  case  are  not  excessive,  any  technical  er- 
ror in  the  instructions  on  the  measure  of  dam- 
ages arising  from  the  failure  to  advise  the  jury 
that  the  damages  must  be  no  more  than  com- 
pensatory is  immaterial. 

[M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (§  4225-4228,  4230;  Dec. 
Dig.  i  1068.*] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County;  Thos.  E.  Grady, 
Judge. 

Action  by  Florestine  Perrault  against 
the  Emporium  Department  Store  Ompany. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

See,  also,  71  Wash.  523,  128  Pac.  1049. 

Englehart  &  Rlggs,  of  North  Yakima,  for 
appellant  John  H.  Lynch,  of  North  Yakima, 
for  respondent 

ELLIS,  J.  This  Is  an  action  for  damages 
suffered   by   the  plaintiff   In   attempting   to 


step  into  an  elevator  owned  and  operated 
by  the  defendant  in  its  department  store. 
The  case  is  here  for  the  second  time  on  ap- 
peal. On  the  first  trial  the  plaintiff  recover- 
ed a  judgment  for  $800.  A  new  trial  was 
granted  on  the  ground  that  the  damages 
awarded  were  so  inadequate  as  to  show  that 
the  Jury  in  reaching  the  verdict  was  influenc- 
ed by  passion  and  prejudice.  In  the  course 
of  the  first  trial  the  defendant  moved  for  a 
nonsuit,  for  a  directed  verdict,  and  for  judg- 
ment non  obstante.  These  motions  were  all 
overruled.  The  defendant's  first  appeal  was 
from  the  orders  denying  all  of  these  motions 
and  from  the  order  granting  a  new  trial.  On- 
the  first  appeal  no  objection  was  made  to  its 
scope,  and  all  of  these  orders  of  the  trial 
court  were  reviewed  and  the  order  granting 
a  new  trial  was  affirmed.  That  affirmance 
necessarily  included  an  affirmance  of  the 
other  orders  appealed  from.  This  is  appar- 
ent from  the  following  language  found  in -the 
opinion  on  the  first  appeal: 

"The  several  motions  of  the  defendant  for  a 
nonsuit,  a  directed  verdict,  and  a  judgment  non 
obstante  were  denied,  and  the  motion  of  the 
plaintiff  for  a  new  trial  on  the  ground  of  'inade- 
quate damages  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice'  was 
granted.  The  defendant  has  appealed.  It  con- 
cedes that,  if  the  court  was  not  in  error  in 
denying  its  several  motions,  the  order  granting 
a  new  trial  was  not  an  abuse  of  discretion.  Its 
contentions  are:  (1)  That  it  was  not  guilty  of 
negligence;  and  (2)  that  the  respondent  was 
guilty  of  contributory  negligence  materially  con- 
tributing to  and  causing  her  injury,  and  hence 
that  it  incurred  no  liability."  Perrault  v.  Em- 
porium Dept.  Store  Co.,  71  Wash.  523, 524,  525, 
128  Pac.  1049. 

Reference  is  also  made  to  that  opinion  for 
a  statement  of  the  evidence,  to  which  It  is 
only  necessary  to  add  that  there  was  some 
evidence  tending  to  show  that  the  plaintiff 
entered  the  store  for  a  matter  of  her  own 
convenience,  and  neither  made  not  attempted 
to  make  any  purchase  while  there.  There 
was  also  evidence  that  she  refused  for  some 
time  to  submit  to  an  operation  advised  by  her 
physician,  who  also  told  her  that  the  opera- 
tion might  produce  a  stiff  knee,  but  that  the 
danger  of  that  result  was  not  grfeat  After 
taking  treatment  for  a  short  time  from  an 
osteopathic  physician,  she  finally  underwent 
the  operation  at  first  advised.  The  resnlt 
was  satisfactory,  though  the  knee  at  the  time 
of  the  second  trial  was  still  weak  and  the 
limb  slightly  reduced  in  size. 

On  the  second  trial  the  plaintiff  recovered 
a  verdict  for  $1,500,  for  which  amount  and 
costs  Judgment  was  entered.  Within  the 
statutory  time  the  defendant  moved  for  a 
new  trial  upon  the  grounds  of  insufficiency 
of  the  evidence  and  errors  in  law.  This 
motion  was  overruled.  From  the  Judgment 
and  from  the  order  denying  a  new  trial  the 
defendant  prosecutes  this  appeal. 

The  appellant  urges  a  reversal  upon  three 
grounds,  namely:  (1)  That  the  evidence  tends 
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to  show  that  the  respondent  was  In  the  store 
as  a  mere  licensee,  and  that  the  court 
should  have  given  certain  requested  instruc- 
tions covering  that  point;  (2)  that  the  court 
erred  in  refusing^  to  give  a  requested  in- 
struction as  to  the  d'lty  of  the  respondent  to 
have  minimized  her  damages  by  earlier  sub- 
mitting to  an  operation;  (3)  that  the  court 
failed  to  Instruct  that  the  respondent  In  no 
event  could  recover  more  than  compensatory 
damages.  We  may  preface  the  considera- 
tion of  these  points  by  calling  attention  to 
the  following  facts  which  will  materially 
affect  their  decision:  , 

[1]  The  pleadings  on  the  second  trial  were 
identical  with  those  on  the  first  The  In- 
structions were,  in  substance,  the  same,  save 
a  slight  difference  In  the  instruction  touch- 
ing the  measure  of  damages,  to  which  we 
shall  presently  advert  The  evidence  was 
in  every  material  particular  the  same  on  the 
first  trial  as  on  the  second,  save  that  on  the 
second  trial  it  was  probably  more  definite 
than  on  the  first  that  the  elevator  boy  was 
at  his  post  at  the  time  of  the  accident,  hold- 
ing the  elevator  door  open  as  an  invitation 
to  the  respondent  to  enter.  If  there  was  any 
other  difference,  the  appellant  has  not  at- 
tempted to  point  It  out,  and  a  careful  exam- 
ination of  the  record  of  both  trials  on  our 
part  has  failed  to  reveal  it.  The  appellant 
says  there  is  nothing  before  tMs  court  show- 
ing that  fact,  but  in  their  briefs  both  parties 
invite  an  examination  of  the  record  on  the 
former  appeal.  Moreover,  courts  will  take 
notice  of  their  records  touching  prior  pro- 
ceedings in  the  same  case.  Hale  r.  Crown 
Columbia  Pulp  &  Paper  Co.,  56  Wash.  23B, 
105  Pac.  480;  O'Brien  v.  Washington  Water 
Power  Co.,  79  Wash.  82,  139  Pac.  771 ;  Hays 
V.  Merc.  Investment  Co.,  73  Wash.  586,  132 
Pac.  406. 

[2]  1.  It  is  clear  that  the  first  point  can- 
not be  successfully  Invoked  on  this  appeaL 
The  question  whether  the  respondent  was 
in  the  store  on  business  as  an  invitee  or  for 
her  own  pleasure  as  a  mere  licensee  could 
only  be  material  as  bearing  upon  the  extent 
of  the  appellant's  duty  to  avoid  causing  her 
any  injury  while  there;  that  is,  as  deter- 
mining the  degree  of  care  imposed  by  law 
upon  the  appellant  and  as  bearing  upon  the 
degree  of  care  for  her  own  safety  Incumbent 
upon  the  respondent  These  were  questions 
necessarily  Inhering  in  the  determination  of 
the  main  questions  whether  the  appellant 
was  guilty  of  any  negligence  imposing  a 
liability,  and  whether  the  respondent  was 
guilty  of  contributory  negligence  precluding 
her  recovery,  both  of  which  were  decided  on 
the  first  appeal  adversely  to  the  appellant 
The  appellant  now  complains  of  the  court's 
refusal  to  give  a  requested  instruction  to  the 
effect  that,  if  the  jury  should  find  from  the 
evidence  that  the  plaintiff  entered  the  store 
fdr  the  sole  purpose  of  her  pleasure  or  con- 
venience, and  made  no  purchase  of  anything 
<or  sale  therein,'  then  the  verdict  must  be 


for  the  defendant,  and  also  of  the  refusal 
to  give  another  instruction  to  the  same  ef- 
fect, but  stated  at  greater  length.  The  same 
instructions  were  requested  and  refu-sed  at 
the  former  trial.  This,  of  course,  is  not  the 
law,  but  it  was  as  nearly  the  law,  as  applied 
to  the  same  evidence,  at  the  time  of  the 
former  trial  as  it  is  now,  and  should  liave 
been  presented  for  determination  on  the 
first  appeal  if  the  appellant  ever  intended 
to  raise  the  point,  or  to  claim  error  in  the 
Instructions  touching  the  measure  of  liability 
as  actually  given.  The  appellant  urges  that 
it  was  not  then  seeking  a  new  trial;  hence 
could  not  argue  errors  in  the  instructions. 
The  situation  presented  is  just  this:  The 
appellant  was  willing  to  accept  the  law  of 
the  case  as  given  to  the  jury  by  the  court's 
instructions  on  the  first  trial,  rather  than 
ask  for  a  new  trial  on  the  ground  of  errors 
now  claimed  in  the  law  as  given.  It  staked 
its  whole  case  on  the  chance  of  defeating 
the  action  in  toto  on  the  ground  of  absence 
of  any  negligence  or  liability  on  its  part,  or 
on  the  ground  of  contributory  negligence  on 
the  respondent's  part  As  shown  by  the  for- 
mer opinion,  it  conceded  that,  if  these  claims 
were  not  well  taken,  there  was  no  error  in 
granting  a  new  trial  on  the  sole  ground  of  in- 
adequacy of  the  damages.  In  effect  it  thus 
admitted  that  the  only  error  consisted  in  not 
taking  the  case  from  the  jury  on  the  evi- 
dence. The  appellant  was  willing  to  specu- 
late on  the  chance  c^  defeating  any  recov- 
ery by  the  first  appeal  on  the  facts  alone, 
and  accepted  as  correct  the  law  of  the  case 
as  given  in  the  court's  instru(;tions. 

[3]  The  law  of  the  case,  as  applied  to  the 
same  facts,  shown  by  the  same  evidence,  was 
thus  settled  foir  all  time.  This  court  lias 
often  said  that  it  will  not  entertain  appeals 
piecemeal.  In  an  unbroken  line  of  decisions 
we.  have  consistently  held  that  questions  de- 
termined on  appeal,  or  which  might  have 
been  determined  had  they  been  presented, 
will  not  be  considered  upon  a  second  appeal 
of  the  same  action.  As  to  such  questions 
the  first  appeal  conclusively  settles  the  law 
of  the  case.  State  v.  Boyce,  25  W^ash.  422, 
424,  65  Pac.  763 ;  Crooker  v.  Pac.  Lounge  & 
Mattress  Co.,  34  Wash.  191,  198,  199,  75  Pac. 
632 ;  Wheeler  v.  City  of  Aberdeen,  47  Wash. 
405,  92  Paa  135;  State  ex  rel.  Nlcomen 
Boom  Co.  V.  North  Shore  Boom  &  Driving 
Co.,  62  Wash,  436,  113  Pac.  1104;  Seattle 
V.  Northern  Pacific  By.  Co.,  63  Wash.  129, 
114  Pa?.  1038;  Pattison  v.  Seattle,  Reuton 
&  Sa  By.  Co.,  64  Wash.  370,  116  Pac.  1089. 
35  L.  B.  A.  (N.  S.)  660;  Forrester  v.  Reliable 
Transfer  Co.,  65  Wash.  602,  118  Pac.  753; 
O'Brien  v.  McKelvey,  66  Wash.  18,  118  Pac. 
885;  Budman  v.  Seattle  Electric  Co.,  67 
Wash.  133,  120  Pac.  877;  Provine  v.  Seat- 
tle, 70  Wash.  326,  126  Pac.  927;  Bllnn  v. 
Grlndle,  71  Wash.  120,  127  Pac.  840;  Boothe 
V.  Summit  Coal  Mining  Co.,  72  Wash.  679, 
131  Pac.  252. 

[4]  2.  A  consideration  of  the  second  qne>- 
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tlon  Is  even  more  distinctly  foreclosed  by 
tbe  former  appeal.  l%e  respondent's  motion 
for  a  new  trial  at  that  time  was  upon  the 
ground  that  the  damages  awarded  by  the 
Jury  were  inadequate.  Whether  the  re- 
spondent .might  have  minimized  the  damages 
by  submitting  to  an  earlier  operation  was 
clearly  involved  in  the  question  of  adequacy 
of  damages  there  presented.  The  appellant, 
by  then  conceding  that  there  was  no  abuse  of 
discretion  In  awarding  a  new  trial  on  that 
ground  if  It  was  liable  for  any  damages,  is 
estopped  to  raise  the  question  now  upon  the 
same  evidence.  It  is  a  question  which  not 
only  could  have  been,  but  in  all  propriety 
ought  to  have  been,  raised  on  the  first  ap- 
peal, if  at  aU.  Moreover,  an  examination  of 
the  evidence,  as  adduced  at  both  trials,  con- 
vinces us  that,  If  the  appellant  Is  liable  at 
all,  a  question  concluded  by  the  firat  ap- 
peal, the  damages  awarded  afe  no  more  than 
adequate  to  compensate  the  respondent  for 
her  injuries  regardless  of  any  minimization. 
In  fact,  it  Is  not  seriously  contended  that 
the  damages  awarded  are  excessive. 

[t]  8.  What  we  have  already  said  also  dis- 
. poses  of  the  third  question.  There  being  no 
serious  contention  that  the  damages  awarded 
are  excessive  In  view  of  the  serious  char- 
acter of  the  injury  and  the  pain  and  suffer- 
ing, loss  of  time,  and  expense  to  which  the 
respondent  was  subjected,  the  technical  error 
In  the  Instruction,  In  that  It  failed  to  ad- 
vise the  Jury  that  the  damages  awarded 
must  be  no  more  than  compensatory,  was 
clearly  immaterial.  Demonstrably,  it  had 
no  prejudicial  effect 

The  Judgment  Is  affirmed. 

FULLEBTON,  MOUNT,  CROW,  and 
MAIN,  33.,  concur. 

(83  Wash.  3$9} 

MOORE  ▼.  PARKER  et  al.    (No.  12101.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  Refobmation   of   Instbuments  (§  45*)   — 
SuFriciBNOT  of  Evidence. 

Before  an  instrument  in  writing  will  be 
reformed  for  mutnal  mistake,  the  evidence  must 
be  clear  and  convincinc  that  it  is  not  what  the 
parties  intended  it  to  be,  and  that  the  mistake 
was  mutual. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  g§  157-193;  Dec. 
Dig.  S  45.»] 

2.  mobtoagbs  (i  463*)  —  mobtoaob  noh  — 
Sufficiency  of  Eviderce. 

Evidence,  in  an  action  to  foreclose  a  mort- 
gage, held  not  sufficient  to  show  that,  by  mu- 
tual mistake,  the  note  and  mortgage  were  so 
drawn  as  to  render  the  defendants  personally 
liable  thereon,  when  it  had  been  agreed  that 
ihey  should  not  be  personally  liable. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  ${  1361,  1363-1368;  Dec.  Dig.  § 
463.*] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County;  Thos.  B.  Grady, 
Judge. 


Action  by  Samuel  O.  Moore  to  foreclose  a 
mortgage  against  Julia  A.  Parker  and  hus- 
band. Decree  for  deflelency  Judgment 
against  Ed.  Parker  only,  and  plaintiff  and 
defendants  appeaL  Reversed  and  remanded, 
with  instructions  to  enter  a  decree  against 
both  defendants. 

Englebart  &  Rlgg,  of  North  Yakima,  for 
plaintiff.  Parker,  Richards  &  Fontaine,  of 
North  Yakima,  for  defendants. 

MOUI^,  J.  This  action  was  brought  to 
foreclose  a  mortgage  for  $4,000  upon  cer- 
tain described  lands  in  Yakima  county.  The 
notes  and  mortgage  are  the  usual  forms  of 
notes  and  mortgage  executed  In  such  cases. 
The  defendants,  Julia  A.  Parker  and  Ed. 
Parker,  who  were  the  makers  of  the  notes 
and  mortgage,  appeared  in  the  action  and  In- 
terposed three  a£9rmative  defenses,  the  first 
of  which  was  the  one  relied  upon,  and  the 
only  one  necessary  to  be  stated.  It  was  to 
the  effect  that,  prior  to  the  execution  of  the 
notes  and  mortgage,  it  was  agreed  between 
the  parties  thereto  that  there  should  be  no 
personal  liability  upon  the  notes;  that  by 
mistake  the  notes  and  mortgage  were  so 
drawn  as  to  render  the  defendants  per- 
sonally liable  thereon,  when,  in  fact,  there 
was  an  agreement  that  they  should  not  be 
personally  liable.  They  therefore  prayed 
that  the  notes  and  mortgage  be  reformed  so 
that  there  should  be  no  personal  liability 
over  against  the  makers  of  the  notes  if  the 
mortgaged  property  was  not  sufficient  to  ex- 
tinguish the  debt  This  affirmative  matter 
was  denied  by  the  plaintiff. 

Upon  the  trial  of  the  case  the  court  found 
that  the  contract  was  as  alleged  by  the  af- 
firmative defense  mentioned,  but  that  the 
defendant  Ed.  Parker  was  so  negligent  in 
executing  the  notes  and  mortgage  that  he 
could  not  now  claim  that  there  was  a  mu- 
tual mistake.  The  court  also  found  that 
Julia  A.  Parker  was  not  negligent,  and  con- 
cluded that  the  notes  and  mortgage  should 
be  reformed  as  to  her,  and  that  there  should 
be  no  personal  liability  against  her  upon  the 
notes.  A  decree  was  entered  to  the  effect 
that  a  personal  Judgment  should  be  entered 
against  Bid.  Parker  for  any  deficiency  after 
the  sale  of^the  mortgaged  property.  A  de- 
ficiency Judgment  against  Julia  A.  Parker 
was  denied.  T'he  plaintiff  has  appealed  from 
so  much  of  the  decree  as  refused  a  deficien- 
cy Judgment  aga.'nst  Julia  A.  Parker,  and 
the  defendants  have  appealed  from  that  part 
of  the  decree  which  authorizes  a  personal 
Judgment  against  EM  Parker.  This  presents 
the  only  question  mad^  upon  the  briefs  upon 
appeal.    It  Is  largely  a  question  of  fact 

[1]  The  rule  Is  setUed  In  this  court  that, 
before  an  Instrument  In  writing  will  be  re- 
formed, the  evidence  must  be  clear  and  con- 
vincing that  the  writing'  is  not  what  the 
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parties  Intended  It  to  be,  and  that  the  mis- 
take was  mutual.  Bruce  v.  Grays  Harbor 
Drug  Co.,  68  Wash.  668,  123  Pac.  1075; 
Hapeman  v.  McNeal,  48  Wash.  627,  93  Pac. 
1076;  Dempsey  ▼.  Dempsey,  61  Wash.  682, 
112  Pac.  755;  Heffron  ▼.  Fogel,  40  Wash.  698, 
82  Pac.  1003. 

In  Hapeman  t.  McNeal,  supra,  we  quoted 
the  rule  from  2  Pomeroy,  Equity  Jurispru- 
dence (3d  Ed.)  S  859,  saying: 

"•  •  •  Courts  of  equity  do  not  grant  the 
high  remedy  of  reformation  upon  a  probability, 
nor  even  upon  a  mere  preponderance  of  evi- 
dence, but  only  upon  a  certainty  of  the  error." 

[2]  We  are  satisfied  from  a  careful  exam- 
ination of  the  record  that  the  evidence  falls 
to  show,  even  by  a  preponderance  of  the  evi- 
dence, that  there  was  any  mutual  mistake 
between  the  parties  when  the  notes  and 
mortgage  in  this  case  were  executed.  It  is 
conceded  that  there  were  four  promissory 
notes.  Three  of  them  were  for  ^00  each, 
and  one  for  $2,500.  These  notes  were  ex- 
ecuted upon  printed  forms.  The  notes  them- 
selves contain  no  Interlineations  or  additions 
to  the  printed  forms.  These  forms  do  not 
provide  that  there  shall  be  no  personal  lia- 
bility against  the  makers.  It  is  conceded 
that  Julia  A.  Parker  executed  these  notes, 
and  that  her  husband,  Ed.  Parker,  also  ex- 
ecuted them.  The  mortgage  also  is  the  nsual 
form.  It  does  not  contain  any  reservation 
that  the  mortgaged  property  shall  be  the 
only  security  for  the  payment  of  the  debt 
It  was  shown  upon  the  trial  of  the  case 
without  any  dispute  that  Ed.  Parker,  one  of 
the  makers  of  these  notes  and  mortgage,  was 
a  lawyer  who  had  for  20  years  practiced  his 
profession.  He  was  a  man  who  had  dealt 
largely  In  real  estate  transactions.  He  had 
executed  many  notes.  He  was  a  man  of 
more  than  ordinary  intelligence,  and  knew 
the  forms  of  contracts,  and  especially  of 
notes  and  mortgages.  His  wife,  Julia  A. 
Parker,  was  likewise  a  woman  of  more  than 
average  intelligence.  She  had  means  of  her 
own.  Both  makers  of  the  notes  and  mort- 
gage could  read  and  write  the  English  lan- 
guage and  understood  its  purport  They  tes- 
tified upon  the  trial  of  the  case  that  at  the 
time  the  agreement  was  made  and  these 
notes  and  mortgage  were  executed  it  was 
understood  between  the  payee  of  the  notes 
and  the  makers  that  there  should  be  no  per- 
sonal liability,  but  that  the  mortgaged  prop- 
erty should  be  the  sole  security  for  the  debt 
They  testified  that,  after  the  contract  was 
made,  the  parties  went  to  the  office  of  a 
brother  of  Ed.  Parker,  which  brother  was 
also  a  lawyer  practicing  his  profession,  and 
related  to  blm  the  contract  which  had  been 
entered  Into;  that  this. brother  made  memo- 
randa of  the  terms  of  the  contract,  and 
turned  the  same  over  to  his  stenographer  to 
prepare  the  notes  and  mortgage;  that  this 
stenographer.  Instead  of  preparing  the  notes 
and  mortgage  as  directed,  failed  to  Include 


in  the  notes  and  mortgage  the  agreem^it 
that  no  personal  liability  should  rest  upon 
the  makers  if  the  mortgaged  property  was 
insufficient  to  pay  the  debt;  and  that,  rely- 
ing upon  the  contract  as  drawn  by  the  ste- 
nographer, the  makers  ^gned  the  notes  and 
mortgage  without  reading  them. 

The  plaintiff  testified  that  there  was  no 
such  agreement  He  testified  that  the  notes 
and  mortgage  as  executed  contained  the 
whole  agreement,  and  that  there  was  no  res- 
ervation of  any  kind,  except  as  stated  In 
the  notes  and  mortgage  themselves.  Thert 
was  other  evidence  which  tended  to  corrob- 
orate Ms  statements. 

So  far  as  the  oral  evidence  goes,  consid- 
ering each  of  the  witnesses  as  being  equally 
credible,  we  are  satisfied  that  the  oral  evi- 
dence is  about  evenly  balanced  upon  the 
question  whether  there  was  or  was  not  an 
agreement  to  the  effect  that  there  should 
be  no  personal  liability  against  the  mtUcers 
of  the  notes  and  mortgage  But  we  are  sat- 
isfied from  the  whole  evidence,  and  all  the 
circumstances  In  the  case,  that  there  was 
no  sufficient  evidence  upon  which  the  court 
could  conclude  and  be  satisfied  by  clear  and 
convincing  evidence  tliat  the  writings,  as 
finally  executed,  were  not  as  Intended;  es- 
pecially when  we  consider  the  circumstances 
surrounding  the  transaction.  In  the  first 
place,  the  notes  and  mortgage  are  clear  up- 
on  their  face.  They  contain  no  provision 
that  the  makers  shall  not  be  personally  li- 
able. As  is  stated  above,  the  brother  of 
the  makers  of  the  notes  and  mortgage  was 
a  lawyer.  He  examined  the  notes  and  mort- 
gage personally.  The  notes  were  the  usual 
printed  form.  A  mere  glance  at  the  notes 
would  show  that  there  was  no  exception 
stated  therein.  If  any  Interlineations  ap- 
peared, or  if  any  additions  were  made  to  the 
printed  form,  it  would  plainly  show  upon 
the  face  of  the  notes.  Therefore,  when  the 
makers  of  the  notes,  who  were  intelligent 
people,  accustomed  to  notes,  glanced  at  tbem, 
they  must  have  seen  that  there  was  no 
such  exception  as  they  now  claim  should 
have  been  Inserted  therein.  It  is  unbeliev- 
able that  a  man  or  a  woman  of  the  intelli- 
gence of  the  makers  of  these  notes  could 
be  deceived  Into  signing  them  believing  that 
there  were  exceptions  therein  which  were 
not  In  the  ordinary  notes.  The  record  shows 
that  at  the  time  the  notes  and  mortgage 
were  executed,  the  mortgagor  Ed.  Parker 
and  the  mortgagee  Samuel  O.  Moore  were 
present  in  the  office  of  Fred  Parker,  where 
the  notes  were  drawn  and  prepared.  Prior 
to  the  execution  of  the  notes  and  mortgage 
Mr.  Moore  stated  that  he  desired  to  have 
his  attorney  examine  the  notes.  He  was 
then  told,  and  this  fact  is  conceded,  that  the 
notes  and  mortgage  were  in  the  usual  form, 
and  that  he  might  take  them  to  his  attorney 
to  be  examined.  Mr.  Moore  did  so.  His  at- 
torney   examined    them    and    corroborated 
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what  had  been  eaid.  The  notes  and  mort- 
gage were  then  Immediately  returned  to  be 
executed.  Mr.  Ed.  Parker  thereupon  signed 
them,  and  subsequently  they  were  executed 
by  his  wife  Julia  A.  Parker.  Mrs.  Parker 
was  not  present  at  the  time  Ed.  Parker 
signed.  She  testified  that  at  the  time  she 
signed  the  notes  and  mortgage  she  asked 
Fred  Parker,  her  brother-in-law,  if  there 
would  be  any  personal  liability  against  her, 
and  that  she  was  informed  that  there  would 
not  be,  and  for  that  reason  she  signed  the 
notes.  This  may  be  true.  But  this  falla 
tar  short  of  showing  that  at  the  time  the 
notes  and  mortgage  were  executed  there  was 
a  mutual  mistake.  Because  In  order  to  be 
mutual,  the  mistake  must  hare  been  made 
by  both  parties,  and  not  by  one  party  to 
the  instrument. 

There  are  other  circumstances  which 
might  be  mentioned,  but  what  we  bare  said 
makcfs  it  unnecessary  to  mention  them,  be- 
cause we  are  satisfied  that,  even  if  the  oral 
evidence  was  evenly  balanced,  and  there 
were  no  other  circumstances,  in  such  case 
the  court  should  not  reform  a  written  instru- 
ment. But,  in  addition  to  the  oral  evidence, 
from  the  circumstance  that  the  makers  of 
these  notes  by  a  simple  glance  at  them, 
without  even  taking  time  to  read  them,  must 
have  seen  and  known  that  the  notes  were 
the  ordinary  printed  forms  and  contained  no 
changes  or  interlineations,  they  must  neces- 
sarily have  known  also  Uiat  the  extraordi- 
nary exception  such  as  they  now  contend 
for  was  not  contained  therein.  As  we  have 
said  above,  the  makers  of  these  notes  were 
intelligent  people.  They  bad  dealt  largely 
in  notes  and  mortgages,  and  in  real  estate. 
Mr.  Ed.  Parker  at  least  was  acquainted  with 
the  forms  of  notes  and  mortgages,  and  knew 
the  effect  thereof.  We  cannot  think,  in  view 
of  these  circumstances,  that  there  was  any 
mutual  mistake  in  the  execution  of  these 
notes  and  mortgage. 

The  judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  la  remanded, 
with  instructions  to  enter  a  decree  as  pray- 
ed for  in  the  complaint  against  both  Julia 
A.  Parker  and  Ed.  Parker,  as  makers  of 
the  notes  and  mortgage. 

CROW,  0.  J.,  and  MAIN,  ELMS,  and 
FULLERTON,  JJ.,  concur. 


(83  Wasb.  319) 

PERRELL  et  nx.  v.  WASHINGTON  WATER 

POWER  CO.      (No.  11899.) 
(Supreme  Court  of  Washington.    Jan,  8,  1914.) 

1.  Carriebs  (§  320*)— Injuries  to  Passen- 
OEBS— Neglioenck— Qdestion  fob  Jubt. 
Tbe  opening  by  the  conductor  of  the  gates 
on  a  car  of  the  pay-as-you-enter  type  may  be 
found  to  be  an  inTitation  to  a  passenger  to 
alight,  where  she  had  undertaken  to  alight  before 
reaching  her  destination,  and  when  informed  of 
her  mistake   remained  standing  facing  the  con- 


ductor, and  the  act  of  opening  the  gates  while 
the  car  is.  in  motion  may  be  found  to  be  negli- 
gence so  as  to  authorize  a  recovery  for  injuries 
to  the  passenger  proceeding  to  alight  and  thrown 
from  the  car  by  a  sudden  jerk. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  i§  1118, 1126,  1149, 1153,  1160, 1167, 
1179,  1190.  1217,  1233,  1244,  1248,  1315-1325; 
Dec  Dig.  i  320.»J 

2.  Tbial  (§  140*)— Cbedibiutt  of  Witnesses 

— Qdestion  fob  Jcbt. 

The  credibility  of  witnesses  is  for  the  jory, 
and  tbe  court  on  appeal  will  not  determine  the 
question. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  334,  335;  Dec  Dig.  {  140.*] 

Department  1.  Appeal  from  Superior 
(IJourt,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  IX  O.  Ferrell  and  Ua  wife 
against  the  Washington  Water  Power  Com- 
pany. From  a  judgment  of  nonsuit  plain- 
tiffs appeal.  Reversed  and  remanded  for 
new  trial. 

W.  H.  Plummer  and  Jos.  J.  Lavln,  both  of 
Spokane,  for  appellants.  Post,  Avery  &  Big- 
gins, of  Spokane,  for  respondent. 

CHADWICK,  J.  Plaintiff  Anna  Ferrel  was 
a  passenger  on  a  Riverside  avenue  street  car 
operated  by  tbe  defendant  company  in  the 
city  of  Spokane.  She  intended  to  alight  at 
Stevens  street,  which  is  one  block  east  of 
Howard  street  When  the  car,  which  was 
a  pay-as-you-enter  car  having  gates  at  the 
rear,  arrived  at  Howard  street,  plaintiff 
started  to  alight.  She  was  told  that  she  had 
not  arrived  at  her  destination,  which  was 
one  block  to  the  east  She  stood  in  the  aisle, 
holding  a  perpendicular  handlebar  inside  of 
the  door  leading  into  tbe  vestibule  of  the 
car.  The  vestibule  was  a  few  inches  lower 
than  the  floor  of  the  car.  As  the  car  ap- 
proached its  stopping  place  on  the  off  side  of 
Stevens  street,  the  conductor  opened  the 
gates  while  the  car  was  still  moving.  Appel- 
lant says  that,  thinking  the  car  had  stopped, 
she  stepped  down  into  the  vestibule,  when 
within  a  moment  of  time  the  car  gave  a  sud- 
den jerk  or  lurch  forward  and  she  was 
thrown  out  of  the  car  and  onto  the  pavement, 
sustaining  the  injuries  of  which  she  com- 
plains. A  further  statement  of  the  facts  is 
unnecessary  to  a  discussion  of  the  legal  prin- 
ciples Involved.  Plaintiff  appeals  from  a 
judgment  of  nonsuit 

[1]  The  determinative  question  Is,  What 
was  the  proximate  cause  of  the  injury?  It 
is  insisted  that  there  is  no  showing  of  neg- 
ligence In  that  tbe  opening  of  a  gate  upon 
a  street  car  is  not  an  Invitation  to  a  passen- 
ger to  alight,  and,  further,  tliat  a  showing 
that  the  car  gave  a  sudden  jerk  or  lurch  is 
not  enough  to  satisfy  the  law,  which  de- 
mands that  there  be  a  showing  of  negligent 
operation  upon  the  part  of  the  motorman, 
or  that  the  track  or  equipment  was  defective. 
An  answer  to  the  question.  What  was  the 
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proximate  canse  of  the  Injury?  will  be  ded- 
slre  of  the  case.  Bespondent  relies  upon  the 
following  cases:  Crowley  v.  Boston  Elevated 
Uy.  Co.,  204  Mass.  241,  90  N.  E.  532;  Hannon 
r.  Boston  Elevated  Ry.  Co.,  182  Mass.  425, 
65  N.  E.  809;  Gagnon  v.  Boston  Elevated 
Ry.  Co.,  205  Mass.  483,  91  N.  E.  875;  Bul- 
lock V.  Butler  Exchange  Co.,  22  R.  I.  105,  46 
AU.  273 ;  Cashman  v.  N.  Y.,  N.  H.  &  H.  Ry. 
Co.,  201  Mass.  355,  87  N.  E.  670;  Wile  v. 
Northern  Pacific  Ry.  Co.,  72  Wash.  82,  129 
Pac.  889;  McGann  v.  Boston  Elevated  Ry. 
Co.,  199  Mass.  446,  85  N.  E.  570,  18  L.  R.  A. 
(N.  S.)  606,  127  Am.  St  Rep.  509;  Allen  t. 
Northern  Pacific  Ry.  Co.,  35  Wash.  221,  77 
Pac.  204,  66  K  R.  A.  804 ;  and  Work  t.  Bos- 
ton Elevated  Ry.  Co.,  207  Mass.  447,  93  N. 
E.  693.  In  many  of  these  cases  it  is  held, 
under  the  facts  occurring  in  the  particular 
case,  that  the  opening  of  the  door  or  gate 
of  a  car  or  elevator  is  not  an  invitation  to 
the  passenger  to  alight  from  or  enter  the 
vehicle.  The  cases  relied  on  were  reviewed 
and  were  the  subject  of  consultation  In  the 
case  of  Atwood  v.  Washington  Water  Power 
Co.,  79  Wash.  427,  140  Pac.  343.  We  were 
there  of  opinion  that  a  hard  and  fast  rule 
that  the  opening  of  a  door  or  gate  on  a  mov- 
ing vehicle  is  not  an  invitation  to  a  passen- 
ger, could  not  be  laid  down.  Whether  it  was 
such  Invitation  was  a  mixed  question  of 
law  and  fact  to  be  resolved  in  the  light  of  all 
the  attending  facts  and  circumstances.  It  is 
a  matter  of  common  knowledge  that  trans- 
portation companies  are  adopting  cars  of  the 
pay-as-you-enter  type,  having  gates  under  the 
control  of  the  motorman  or  conductor.  A 
reason,  among  otiiers,  for  installing  them  is 
that  passengers  may  be  protected  from  their 
own  folly  and  negligence,  and  that  the  com- 
pany may  be  saved  from  the  consequences 
of  negligent  operation  by  its  own  servants 
while  passengers  are  entering  or  alighting 
therefrom.  The  books  are  full  of  cases  where 
passengers  have  claimed  injuries  in  conse- 
quence of  a  sudden  starting  or  stopping  or 
jerking  or  lurching  of  the  car  just  as  they 
were  about  to  get  off  or  get  on.  One  of  the 
principal  objects  sought  to  be  accomplished 
by  the  use  of  such  cars  is  to  overcome  the 
uncertainty  of  oral  testimony,  by  the  use 
of  a  mechanical  appliance. 

Having  these  considerations  in  mind,'  and 
assuming  that  it  is  a  matter  of  common 
knowledge  of  a  passenger  that  the  gates  of 
a  pay-as-you-enter  car  are  closed  while  It  is 
In  motion,  we  think  it  would  be  going  too 
far  to  hold  that  the  opening  of  the  door  was 
not  an  Invitation  to  appellant  to  pass  out  of 
the  car,  or  at  least  to  step  down  into  the  ves- 
tibule. She  had  undertaken  to  pass  out  of 
the  car  at  Howard  street.  When  informed 
of  her  mistake,  she  remained  standing,  fac- 
ing the  conductor.  The  jury  might  well  in- 
fer that,  with  her  mind  intent  upon  her  des- 
tination, the  opening  of  the  door  was  an  in- 
vitation to  her.    If  we  admit  that  there  was 


no  such  lurch  or  jerk  as  to  warrant  a  recov- 
ery, the  fact  remains  that  the  accident  would 
not  have  happened  If  the  door  had  not  been 
opened  while  the  car  was  in  motion.  This 
conclusion  is  well  within  the  doctrine  of 
Perrault  v.  Emporium  Department  Store  Co., 
71  Wash.  523,  128  Pac.  1049.  In  that  case 
the  elevator  had  landed  about  four  or  five 
Inches  below  the  level  of  the  floor.  Plaintiff 
entered  without  looking  and  felL  Contribu- 
tory negligence  was  set  up  as  a  defense.  The 
court  said:  "The  open  door,  with  the  eleva- 
tor boy  at  his  post,  was  an  Invitation  to  en- 
ter.   •    •    ••• 

[2]  Counsel  istncerely  argne  the  InsuflS- 
clency  and  probable  untruth  of  appellant's 
evidence.  Whatever  our  opinion  may  be,  its 
credibility  was  a  question  for  the  jury. 

We  are  of  the  opinion  that  the  case  should 
have  gone  to  the  jury.  Reversed  and  re- 
manded for  a  new  trial. 

CROW,  C.  J.,  and  OOSB,  MORRIS,  and 
PARKER,  JJ.,  concur. 

(83  Wash.  SSI) 
CITY  OF  SPOKANB  v.  LADIES'  BENEV. 

SOCIETY  et  aL    (No.  12046.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  Eminent  Douain  (}  101*)— ^Ikcessity  fob 
Compensation  —  Damaging    Pbofebtt  — 

CBANOK  or  ^BEBT  Gbadb. 
.  The  owner  of  a  city  lot  in  front  of  which 
the  street  grade  has  been  fixed  by  ordinance, 
but  the  street  never  actually  graded,  is  not  en- 
titled to  damages  fpr  the  change  of  grade,  if  he 
has  made  no  improvements  in  reliance  thereon. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  269,  270 ;   Dec.  Dig.  §  101.*] 

2.  Eminent  Domain  (§  101*)— Necessity  fob 
Compensation  —  Damagino  Pbopebtt  — 
CuANOE  OF  Street  Grade. 

The  owner  of  a  city  lot  who  has  improved 
it  in  reliance  upon  a  street  grade  established  by 
ordinance  may  recover,  on  tne  ground  of  estop- 
pel, damages  for  a  change  in  the  grade,  though 
such  change  waa  made  before  the  street  was 
actually  brought  to  grade. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {{  269,  270;   Dec.  Dig.  |  101.*] 

Department  1.  Appeal  from  '  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Condemnation  proceeding  by  the  City  of 
Spokane  against  the  Ladies'  Benevolent  So- 
ciety and  others.  From  a  judgment  assessing 
damages  the  plaintlCT  appeals.  Reversed  and 
remanded,  with  Instructions. 

H.  M.  Stephens,  Wm.  E.  Richardson,  Er- 
nest E.  Sargeant,  and  Dale  D.  Drain,  all  of 
Spokane,  for  appellant  Skuse  &  Morrill,  of 
Spokane,  for  respondents. 

CHADWIC!K,  J.  The  grade  of  Callspel 
street  in  the  city  of  Spokane  was  established 
by  ordinance  in  the  year  1889.  The  streets 
were  not  brought  to  a  physical  grade,  al- 
though some  property  has  been  improved 
with  reference  to  what  we  will  call  the  paper 
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grade.  In  1910  the  city,  intending  to  grade 
the  street,  paased  an  ordinance  re-establlsblng 
the  grade  of  the  street.  The  former  paper 
grade  was  materially  changed.  The  city  then 
brought  an  action  to  condemn  and  assess  the 
damages,  if  any,  caused  by  the  grading  of  the 
street  to  the  grade  line  established  by  the 
later  ordinance.  Respondents  are  owners  of 
abutting  lots.    This  court  has  held: 

"In  the  absence  of  some  statute,  a  mnnidpal 
corporation  ie  not  liable  for  damages  resulting 
from  the  original  jading  of  a  street,  alley,  or 
avenue,  either  within  the  original  corporate  lim- 
its  or  In  any  addition  thereto.  The  power  to  es- 
tablish grades  is  incident  to  Its  charter,  and  is 
implied  from  the  dedication."  Ettor  t.  Tacoma, 
67  Wash.  61, 106  Pac.  479;  Schusa  v.  Chehalis, 
l44  Pac.  916,  and  authorities  cited  therein. 

See,  also,  Seattle  t.  McElwaln,  76  Wash. 
376,  134  Pac.  1089 ;  MuUer  t.  Great  Northern 
Ry.  Co.,  75  Wash,  631,  135  Pac.  631. 

[1,2]  It  is  not  contended  by  the  corpora- 
tion counsel  that  the  city  is  not  liable  for  the 
damaging  of  property  that  has  been  improved 
by  the  owner  in  faith  of  the  first  or  paper 
grade. 

"The  question  [as  stated  by  counsel  for  re- 
spondents] is  whether  a  city  of  the  first  class 
can  establish  and  fix  the  grade  of  a  street  by  an 
ordinance  duly  enacted,  and  thereafter  change 
such  grade,  and  grade  the  street  to  the  re-estab- 
lished grade  to  the  damage  of  abutting  property, 
and  not  be  liable  to  the  owners  of  such  property 
for  the  damage  so  caused." 

Or,  in  other  words,  is  a  paper  grade,  un- 
acted upon  by  the  city,  a  grade  established, 
or  an  Initial  grading,  within  the  meaning  of 
our  own  cases  so  as  to  prevent  a  change 
thereof  without  meeting  the  damages  to  un- 
improved property  under  article  1,  {  16,  of  the 
Constitution,  which  provides  that  private 
property  shall  not  be  taken  or  damaged  for 
a  public  use  until  the  damages  have  been  as- 
certained and  paid  ? 

It  cannot  be  denied  that  a  grade  Is,  in  a 
sense,  established  when  It  Is  defined  by  ordi- 
nance, but  we  cannot  make  ourselves  believe 
that  it  is  sound  doctrine  to  hold  that  a  city 
having  an  original  and  continuing  power  to 
establish  grades  and  to  grade  streets  in  con- 
formity therewith  (Abbott,  Munic.  Corp.  { 
810)  should  be  held  to  a  rule  of  too  strict  in- 
terpretation. 

If  no  ordinanceu  had  been  passed  In  1889 
the  city  would  not  have  been  foreclosed  of 
its  right  to  make  an  original  grade  without 
payment  of  the  resultant  damages,  notwith- 
standing the  lapse  of  time  or  the  improve- 
ment of  the  property.  Mattlngly  v.  City  of 
Plymouth,  100  Ind.  645.  For  It  Is  held,  and 
properly  so,  that  the  holding  and  improve- 
ment of  the  property  is  subject  to  the  legis- 
lative will  of  the  cl^  as  to  the  time  when  a 
street  shall  be  graded ;  that  this  wUl  not  be 
controlled  by  the  courts,  and  consequently 
there  can  be  no  estoppel  because  of  the  lapse 
of  time,  cither  to  the  burden  of  the  city  or 
to  the  benefit  of  the  property  owner. 

The  right  to  recover  damages  at  all  against 
B  city  for  grading  or  regradlng  a  street  rests 
upon  the  theory  that  there  is  a  physical  li^ 


vaaion.  Until  there  has  been  a  physical  in- 
vasion, therefore,  it  would  be  more  logical 
to  hold  that  the  mere  adoption  of  a  paper 
grade  would  not  exhaust  the  right  of  the  city 
to  redefine  the  grade  line  so  as  to  make  a 
grade  that  will  better  serve  the  whole  public, 
compensating  only  those  who  have  built  up- 
on or  improved  Uieir  property  and  who  are 
damaged  by  the  change.  Compensation  being 
allowed,  not  upon  the  theory  that  the  city 
cannot  change  the  grade  of  a  street,  for  that 
it  has  ample  statutory  authority  to  do,  but 
upon  the  ground  of  estoppel,  or,  as  Judge  Dil- 
lon says,  upon  the  "basis  of  natural  justice." 
Dillon,  Munic.  Corp.  (5th  Ed.)  f  1865. 

The  cases  Involving  the  exact  question  here 
presented  are  few.  In  fact  we  have  found 
none  which  can  be  called  quatnor  pedes  with 
it  There  are,  however,  expressions  in  the 
books  which  indicate  that  the  subject  lias 
been  considered. 

It  has  been  quite  generally  held  that  the 
mere  establishment  by  ordinance  of  a  paiier 
grade  changing  an  existing  grade  or  establish- 
ing an  original  grade  in  those  Jurisdictions 
where  damages  are  allowed  therefor  will  not 
give  a  right  of  action.  The  right  rests  incho- 
ate until  such  time  as  the  city  acts  upon  it.  A 
paper  grade  gives  no  right  of  action.  Clark 
v.  Philadelphia,  171  Pa.  80,  33  Atl.  124,  50 
Am.  St.  Rep.  790.  Damages  for  the  grading 
or  change  of  grade  are  not  given  until  the 
actual  operation  on  the  ground.  Plan  166, 
143  Pa.  414,  22  Atl.  669. 

In  New  Jersey  awards  for  damages,  flow- 
ing to  those  who  had  built  upon  their  land, 
because  of  changes  or  alterations  In  street 
grades,  are  made  under  certain  statutes  sim- 
ilar in  form  and  purpose  to  section  7874,  Rem. 
&  Bal.  Code.  It  Is  said  in  State,  etc.,  v. 
Sayre,  41  N.  J.  Law,  158: 

"As  the  claun  of  the  landowners  can  stand  on 
these  statutes  alone,  it  is  plain  that  those  who 
had  no  'house  or  other  building'  erected  on  their 
land  at  the  time  of  the  alteration  of  grade  have 
no  legal  right  to  compensation,  and  the  awards 
made  to  them  must  be  set  aside,  unless  some 
of  the  reasons  alleged  for  the  noninterference  of 
this  court  be  sufficient," 

A  consideration  of  these  and  other  cases 
Impelled  Mr.  Abbott  to  say: 

"The  mere  establishment  of  a  grade  on  paper 
prior  to   the  one  which  was  consummated  by 
physical    construction    cannot    be    considered. 
Abbott,  Munic.  Corp.  vol.  2,  p.  1917,  note  684. 

The  case,  or  rather  the  observations  of  the 
judge  who  wrote  the  case,  which  most  nearly 
touches  this  case.  Is  Manning  v.  City  of 
Shreveport,  119  La.  1044,  44  South.  882,  13 
L.  R.  A.  (N.  S.)  452 : 

"The  adoption  of  a  (paper)  grade  may  be  said 
to  fix  the  liability  of  the  property  affected  by  it 
to  future  damage,  but  the  weight  of  authority  is 
to  the  effect  that  such  damage  is  not  recoverable 
until  actually  inflicted,  and  hence  that  it  ia  the 
owner  at  the  time  who  may  recover  it. 

"A  municipality  may  not  be  able  to  grade  all 
of  Its  streets  at  one  time,  but  it  has  the  un- 
doubted right  to  declare  in  advance  what  the 
grade  shall  be,  and  though,  quoad  property  then 
existing  and  tiSected  or  to  be  affected,  the  lia- 
bility to  damage  ia  thereby  imposed,  and  the 
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liKbt  to  recover  it  may  be  said  to  attach  to  the 

property,  to  be  exercised  when  the  damage  shall 
be  actually  inflicted,  it  cannot  he  laid  that  any 
such  liability  is  imposed,  or  that  any  such  right 
attaches,  with  respect  to  property  which  is  then 
nonexistent.  In  other  words,  by  the  adoption  of 
a  grade,  to  be  thereafter  established,  the  munici- 
peility  fixes  the  status  of  an  existent  lot  as  prop- 
erty which  must  sooner  or  later  be  affected  by 
the  actual  establishment  of  the  grade  so  adopted, 
and  the  rl^ht  to  recover  for  snch  damages  as  it 
may  sustain,  though  inchoate  at  the  moment,  be- 
comes perfect  when  the  damage  is  actually  in- 
flicted, and  may  be  exercised  by  the  then  owner 
of  the  lot.  But,  if  the  lot  be  not  improved  when 
the  grade  to  be  actuall}r  established  in  the  fu- 
ture is  adopted,  no  liability  for  damage  to  Im- 
provements is  imposed,  and  no  right  of  recovery 
with  respect  thereto,  whether  inchoate  or  other- 
wise, is  created.  Under  such  circumstances,  if 
the  then  nonexistent  improvements  are  subse- 
quently, and  at  the  option  of  the  owner,  placed 
npon  the  lot,  they  come  Into  existence  subject 
to  conditions  already  established  and  of  which 
the  owner  of  the  lot  has  notice,  and  be  must 
govern  himself  accordingly." 

The  Supreme  Court  of  Utah  has  held  that 
an  abutting  lot  owner  can  recover  consequen- 
tial damages  for  an  original  grade  of  the 
street,  but  It  Is  worthy  of  notice  that  tt»e 
writer  of  the  opinion  in  the  case  of  Kimball 
V.  Salt  Lake  City,  32  Utah,  263,  90  Pac.  395, 
10  L.  R.  A.  (N.  S.)  483,  125  Am.  St  Bep.  859, 
<rhere  many  cases  were  considered,  found  the 
rule  in  some  Jurisdictions  to  be: 

"It  is  likewise  true  that  in  some  states  the 
law  is  still  to  the  effect  that  consequential  dam- 
ages are  recoverable  only  where  one  established 
grade  is  clmnged  to  another,  and  tliat,  until  the 
grade  is  actually  established  and  acted  upon,  the 
municipality  is  not  liable  for  consequential  dam- 
ages." 

This  finding  seems  apropos,  inasmuch  as  we 
hold  that  consequential  damages  are  recover- 
able where  a  grade  once  made  Is  changed. 
It  is  our  opinion,  as  It  was  the  opinion  of  the 
writer,  gathered  not  so  much  from  apt  words 
and  expressions  as  from  the  logic  of  the  cas- 
es, that  a  grade  la  not  actually  established 
when  considered  in  connection  with  statutes 
or  Constitutions  allowing  damages  for  a  "tak- 
ing or  damaging"  until  It  la  "acted  upon." 
The  logic  of  our  former  decisions  Is  that  there 
can  be  no  taking  or  damaging  of  abutting 
property  subject  to  an  Initial  grade,  and 
where  the  owner  of  an  nnimproved  lot  is  In 
the  same  position  be  would  have  been  in  had 
the  city  never  passed  the  ordinance  of  1889, 
he  is  in  no  position  to  assert  or  claim  dam- 
ages for  the  actual  grading  of  the  street. 
■  Coming  now  to  the  cases  relied  on  by  re- 
spondent: Sargent  v.  Tacoma,  10  Wash.  212, 
38  Pac  1048;  Bettlre  v.  North  Yakima,  75 
Wash.  143,  134  Pac.  699;  Jones  v.  GllUa,  75 
Wash.  688,  135  Pac.  627, 137  Pac.  819 ;  Thor- 
berg  V.  Hoquiam,  77  Wash.  679, 138  Pac.  304. 

The  Sargent  Case  does  not  touch  our  ques- 
tion. The  court  had  under  consideration  a 
statute  (Rem.  &.  Bal.  Code,  §  7874)  protecting 
owners  who  had  built  with  reference  to  a 
grade  established  by  actual  improvement  of 
a  street  to  a  grade,  or  by  reference  to  a 
grade  formally  adopted  by  ordinance.  It  Is 
DO  broader  in  its  holding  than  the  statute  it 


construes.  The  cases  dted  In  the  Sargent 
Case  all  go  to  the  one  proposition  that  a 
grade  established  either  by  ordinance  or 
user  and  acted  upon  by  the  property  owner  ii 
such  an  establishment  as  will  compel  a  dty 
to  meet  the  resultant  damagea 

In  Stewart  v.  Clinton,  79  Mo.  603,  the 
street  bad  been  graded.  The  case  of  Mattlng- 
ly  V.  City  of  Plymouth,  100  Ind.  545,  goes 
primarily  to  the  degree  of  proof  required  to 
show  the  establishment  of  a  grade.  In  so  far 
as  it  bears  on  this  case  it  is  consistent  with 
our  reasoning. 

"As  the  initial  point  in  the  appellant's  case, 
it  was  necessary  to  show  the  existence  of  a  duly 
established  grade  by  the  ci^  authorities  at  the 
time  the  improvements  were  made,  that  the  im- 
provements were  made  with  reference  to  a  grade 
so  established,  and  that  the  city  was  proceeding 
to  change  the  grade  so  established,  to  the  ap- 
pellant's damage,  without  the  assessment  and 
tender  of  the  damages  so  occasioned.  This  was 
neither  averred  in  the  complaint  nor  shown  in 
the  evidence,  and  so  both  are  fatally  defective." 

The  case  of  Nebraska  City  v.  Lampkln,  6 
Neb.  27,  also  goes  to  the  degree  of  proof  re- 
quired to  Aow  an  established  grade,  and 
seems  to  hold,  inferentially  at  least,  that  a 
grade  Is  not  established  until  it  is  defined 
and  "worked."  In  the  Rettlre  Case  the 
grade  had  been  established  and  the  street  Im- 
proved under  an  ordinance  passed  in  1003. 
The  only  question  before  the  court  was 
whether  the  city  was  bound  to  follow  the 
elevation  of  -the  curb  when  later  fixing  a 
grade  for  sidewalks.  In  the  Jones  Case  the 
fact,  as  found  by  the  court,  was  that  there 
was  a  paper  grade;  that  it  was  the  only 
grade,  and  that  the  plaintiff  Jones  had  made 
his  improvemente  in  defiance  of  it  It  is 
the  antithesis  of  the  case  of  the  claimants 
In  this  case,  who  have  made  improvementa 
with  reference  to  the  paper  grade,  and  is 
therefore  an  authority  sustaining  their  right 
to  recover  damages  as  for  change  of  grade. 

In  the  Thorberg  Case  the  city  council  by 
resolution  had  "adopted"  the  natural  level 
of  the  land  as  a  grade  and  had  improved 
the  street  at  the  expense  of  the  abutting  prop- 
erty. That  case  is  sustained  by  reference  to 
the  doctrine  of  estoppel,  the  elementa  of 
which  are  entirely  wanting  in  this  case. 

The  case  of  Goodrich  v.  City  of  Milwau- 
kee, 24  Wis.  422,  is  also  relied  on.  In  that 
case  the  street  had  been  paved  at  the  ex- 
pense of  the  lot  owners,  and  it  was  held 
that  the  dty  was  estopped  to  regrade  with- 
out meeting  the  consequent  damages. 

Finally  it  is  insisted  that  this  court  has 
settled  the  present  controversy  In  Hart  et  aL 
T.  Seattle  et  aL,  42  Wash.  113,  84  Pac.  640, 
where  it  is  said: 

"It  is  first  contended   that  it  was  error  to 

rnt  any  restraining  order  in  the  premises, 
is  said  that  the  city  denies  that  it  is. chang- 
ing the  grade,  and  it  is  also  argued  that,  inas- 
much as  the  lots  are  unimproved,  the  threatened 
change  can  result  In  but  slight  damage,  for 
Which  reason  the  court  should  not  have  inter- 
fered. With  regard  to  the  fact  as  to  the  threat- 
ened change  of  grade,  we  think  the  court  was 
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justified,  under  the  pleadings  and  affidavits  sub- 
mitted, in  reacliing  tbe  conclusion  that  such 
change  was  threatened  by  the  city's  officers.  We 
also  think  the  showing  as  to  resultant  damage 
justified  interference  by  injunction.  One  of  the 
affidavits  placed  tbe  damages  as  high  as  $5,000, 
and  that  attendant  facts  stated  are  such  as,  we 
think,  bring  the  case  within  tbe  rule  established 
by  this  court  that  where  a  proposed  change  of 
the  grade  of  a  street  will  seriously  damage  an 
abutting  owner's  property,  tbe  change  may  be 
enjoined,  unless  the  damage  has  been  ascertained 
and  paid." 

Counsel  say  "plalntltr's  [Hart's]  property 
was  unimproved."  That  case  bolds  that  un- 
improved property  may  be  damaged  by  a 
obauge  of  grade.  Tbe  question  of  damages 
for  an  initial  grade  was  not  inyolved.  In 
fact,  reference  to  the  briefs  and  record  will 
show  that  tbe  city  had  not  only  established, 
but  had  physically  graded,  the  street  In 
front  of  the  property  and  were  about  to 
make,  as  was  alleged,  a  most  material 
change.  The  defense  of  the  city  was  that 
the  grade  was  too  steep  for  asphalt  pave- 
ment, and  that  "it  was  necessary  to  take  up 
and  relay  the  pavement  in  front  of  lots  13 
and  14,"  being  the  lots  owned  by  plaintlfT. 

Our  conclusion  Is  that  one  who  buys  a  city 
lot  abutting  a  street  dedicated,  but  not  grad- 
ed, takes  It  subject  to  the  continuing  right 
of  the  city  to  establish  an  initial  street 
grade  which  will  be  conformable  to  the  con- 
venient use  of  the  public,  and  if  his  property 
be  unimproved  at  the  time  a  physical  grade 
is  made,  his  injury.  If  any,  falls  within  the 
operation  of  the  rule  damnum  absque  injuria. 
If,  on  tbe  other  hand,  the  city  has  adopted 
a  paper  grade  and  pending  a  physical  grade 
a  lot  owner  has  improved  his  property  with 
reference  to  such  paper  grade,  he  may  re- 
cover damages  as  for  a  change  of  grade; 
his  right  being  referable  to  the  doctrine  of 
estoppel. 

It  Is  but  fair  to  say  that  the  novelty  of  the 
questions  occurring  at  the  trial  Impelled  the 
trial  Judge  to  express  a  doubt  as  to  tbe  true 
rule.  He  accordingly  admlttetl  all  testimony 
offered,  and  overruled  motions  for  a  Judg- 
ment and  for  a  new  trial,  upon  the  theory 
that  if  this  court  held  with  the  city,  it  could 
"simply  disregard  tbe  Jury's  verdict  as  to 
all  tbe  lots  not  improved,"  whereas,  as  he 
said,  If  be  ruled  otherwise  and  this  court 
did  not  sustain  his  Judgment,  tbe  case  would 
have  to  be  remanded  for  another  trial. 

Remanded,  with  instructions  to  enter  a 
Judgment  consistent  with  this  opinion. 

CROW,  O.  J.,  and  GOSB,  MORRIS,  and 
PARKEai,  JJ.,  concur. 


(83  Wasli.  390) 

WILBERT  V.  DAY  et  al.     (No.  12081.) 

(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  Pbocess  (f  141*)— Conclusiveness  op  Re- 
turn. 

The  sheriff's  return   upon  a  summons,  in 
80  far  as  it  states  facts  not  within  the  special 


knowledge  of  the  officer.  Is  prima  facie  only, 
and  may  be  rebutted. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  §$  189-192;   Dec.  Dig.  §  141.*] 

2.  Pbocess  (§  149*)  —  Retubn  —  Evidence  in 

Contradiction— SuFFiciENCT. 

Where  a  sheriff's  return  stated  that  be 
served  a  snmmons  on  defendant  by  delivering 
to  and  leaving  it  with  defendant's  wife  at  the 
dwelling  house,  and  the  house  of  the  usual 
abode  of  defendant,  said  wife  l>eing  a  person 
of  suitable  age  and  discretion  and  resident 
therein,  and  a  member  of  tbe  familv  of  de- 
fendant, but  an  uncontradicted  affidavit  by  de- 
fendant stated  that  for  several  years  past  he 
had  been  and  still  was  a  resident  of  another 
state  and  was  an  elector  in  said  state  only, 
and  had  his  usual  place  of  abode  therein  and 
no  residence  or  usual  place  of  at>ode  in  the 
state  of  Washington,  and  that  his  wife  was 
temporarily  within  the  state  to  procure  medical 
aid,  and  that  the  summons  was  served  by  leav- 
ing a  copy  with  his  wife  at  her  temporary  lodg- 
ings, it  sufficiently  appeared  that  there  was 
no  valid  service,  and  the  service  should  have 
been  quashed. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  §§  202-205;   Dec.  Dig.  f  149.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  Wm.  A.  Huneke, 
Judge. 

Action  by  0.  D.  Wilbert  against  P.  A.  Day 
and  others.  From  a  judgment  by  default, 
defendants   appeal.     Reversed. 

John  Pelletler,  of  Spokane,  for  appellants. 
Scott  &  Campbell,  of  Spokane,  for  respond- 
ent. 

MOUNT,  J.  The  only  question  upon  this 
appeal  is  tbe  sufficiency  of  the  service  of 
the  summons  upon  the  defendant  L>.  F.  Con- 
nolly to  give  the  court  Jurisdiction  of  the 
person  of  the  defendant  The  service  was 
made  by  the  sheriff  of  Spokane  county  where 
the  action  was  pending.  Omitting  the  for- 
mal parts  of  the  sheriff's  return,  it  is  as 
follows: 

"I  served  the  within  summons  and  complaint 
upon  the  within  named  defendant,  L.  F.  Con- 
nolly, in  the  county  of  Spokane,  state  of  Wash- 
ington, on  the  6tfa  day  of  December,  1913,  by 
then  and  there  delivering  to,  and  leaving  with 
Mrs.  L.  F.  Connolly,  at  the  dwelling  house, 
and  the  house  of  the  usual  abode  of  said  de- 
fendant L.  F.  Connolly,  for  said  defendant  a 
true  copy  of  said  summons  and  complaint  in 
said  action. 

"Tbe  said  Mrs.  L.  F.  Connolly  being  then  and 
there  a  person  of  suitable  age  and  discretion, 
and  resident  therein,  and  a  member  of  tbe  fam- 
ily of  said  defendant,  to  wit,  tbe  wife  of  said 
defendant,  I,  after  due  diligence  and  inquiry, 
being  unable  to  find  the  defendant  in  said 
county." 

After  this  service  was  made,  the  defendant 
appeared  specially  and  moved  to  quash  the 
service.  At  that  time  he  filed  an  a£Bdaylt 
stating,  in  substance,  that  for  several  years 
last  past  he  has  been  and  still  is  a  resident 
of  Harrison,  Kootenai  county,  Idaho,  and  la 
an  elector  in  said  state  only,  and  has  his 
usual  place  of  abode  therein;  that  he  has 
no  residence  or  usual  place  Of  abode  in  tbe 
state   of   Washington;    that  his   wife  was 
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temporarily  In  Spokane  for  the  purpose  of 
procoring  medical  and  surgical  treatment  for 
a  minor  son ;  that  the  purported  service  of 
the  summons  was  made  by  leaving  with  his 
wife  a  copy  of  the  summons  in  Spokane, 
Wash.,  at  the  temporary  lodgings  of  his 
wife;  that  these  temporary  lodgings  were 
not  Uie  usual  place  of  abode  of  the  defend- 
ant This  affidavit  was  not  denied.  The 
motion  to  quash  the  service  was  denied,  and 
thereafter  a  judgment  by  default  was  en- 
tered against  the  defendant  This  appeal 
followed. 

[1]  The  statute  provides  at  section  226, 
Rem.  &  Bal.  Code,  that  the  summons  shall 
be  served  by  delivering  a  copy  thereof  "to 
the  defendant  personally,  or  by  leaving  a 
copy  of  the  summons  at  the  house  of  his 
usual  abode  with  some  person  of  suitable 
age  and  discretion  then  resident  therein. 
Service  made  in  the  modes  provided  In  this 
section  shall  be  taken  and  held  to  be  per- 
sonal service."  .  The  sheriff's  return  upon  a 
summons,  in  so  far  as  It  states  facts  not 
within  the  special  knowledge  of  the  ofBcer, 
Is  prima  fade  only,  and  may  be  rebutted. 
In  the  case  of  Mitchell,  Lewis  &  Staver  Co. 
v.  O'NeU,  16  Wash.  108,  47  Pac.  235,  which 
was  a  case  similar  to  this  one  upon  this 
point,  where  service  was  had  upon  the  fa- 
ther of  the  defendant,  and  where  the  court 
allowed  the  defendants  to  prove  that  they 
were  residents  of  and  lived  within  the 
county  at  the  time  of  the  service,  but  re- 
sided in  a  different  place  in  the  county  from 
where  the  father  of  the  defendant  resided, 
and  had  no  notice  of  the  proceedings,  we 
said: 

"The  plaintiff  contends  that  this  proof  was 
inadmissible  on  the  ground  that  the  sheriS's 
return  could  not  be  contradicted.  If  the  re- 
turn was  to  be  construed  to  show  a  service 
upon  the  father  of  Robert  O'Neil,  at  Robert 
OSNeil's  usual  place  of  residence,  we  think 
that  last  statement  could  be  contradicted,  and 
that  it  is  not  witliin  the  rule  contended  for 
by  the  plaintiff." 

And  In  the  case  of  Erutz  ▼.  Isaacs,  25 
Wash.  566,  66  Pac.  141,  wiiere  the  respond- 
ent contended  tliat  the  officer's  return  must 
be  taken  as  conclusive,  and  that  it  could 
not  be  attacked,  we  held  otherwise.  We 
there  quoted  from  a  Kansas  case  (Bond  v. 
Wilson,  8  Kan.  228,  12  Am.  Rep.  466),  say- 
ing: 

"We  find  upon  examination  that  the  courts 
have  generally  held  the  sheriff's  return  on  mesne 
and  final  process  conclusive  between  the  par- 
ties and  privies,  though  this  is  by  no  means  a 
rule  of  universal  application;  but  that  in  cases 
of  original  process  there  has  been  a  general  dis- 
position to  let  In  the  truth.  •  •  *  We  know 
of  no  statute  that  makes  a  sheriff  a  final  and 
exclusive  judge  of  where  a  man's  residence  is, 
or  what  is  the  age  of  a  minor,  or  who  are  the 
ofiBcers  of  a  corporation,  or  where  their  place 
of  business  is;  and  when  the  statute  made  it 
the  duty  of  the  sheriff  to  ascertain  these  facts 
it  did  not  make  his  return  of  such  facts  con- 
clusive. Of  his  own  acts  his  knowledge  ought 
to  be   absolute,   and   himself   officially    respon- 


sible. Of  such  facts  as  are  not  In  his  special 
knowledge  he  must  act  from  information,  which 
will  often  come  from  interested  parties,  and  his 
return  thereof  ought  not  to  be  held  conclusive." 

Several  authorities  are  there  cited  to  that 
effect  So  it  is  dear,  therefore,  in  this  case, 
that  the  sheriff's  return  upon  the  question 
of  the  residence  and  usual  place  of  abode 
of  the  defendant  was  merely  prima  fade 
and  subject  to  be  refuted  by  the  truth. 

[2]  The  affidavit  in  this  case  Is  clear  to 
the  effect  that  at  the  time  the  service  was 
made  upon  the  defendant's  wife,  she  wa* 
not  at  her  residence  or  usual  place  of  abode. 
The  usual  place  of  abode  of  the  defendant 
Connolly  was  in  the  state  of  Idaho.  His 
wife  was  temporarily  in  Spokane.  These 
facts  are  not  in  dispute.  They  are  prac- 
tically conceded  upon  the  record.  It  seems 
plain,  therefore,  that  no  valid  service  was 
made  upon  the  defendant,  and  the  court 
should  have  quashed  the  service. 

The  judgment  entered  by  default  against 
the  defendant  Connolly  Is  therefore  reversed. 

CROW,  C.  3.,  and  MAIN,  ELLIS,  and 
FULLEBTON,  JJ.,  concur. 


(83  Waah.  S6) 
FITCH  T.  GOETJEN  et  aL    (Na  11996.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

CEATTEL     MOBTOAOBS     (§     278*)— SUFFIOIBNCT 

OF  EvioENCx— Liability  or  Loss  of  Se- 

CUKITT. 

In  an  action  to  foreclose  a  chattel  mortgage 
begun  before  the  maturity  of  the  debt  evidence 
held  to  show  that  the  mortgagee  did  not  have 
reasonable  cause  to  believe  that  the  property 
was  apt  to  become  lost  as  his  security,  so  as  to 
be  entitled  to  commence  foreclosure  proceedings 
under  Rem.  &  BaL  Code,  {  1111. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  S  667;  Dec.  Dig.  i  278.*] 

Chadwick,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Okanogan  County;  E.  K.  Pendergast, 
Judge. 

Action  by  E.  N.  Fitch  against  Henry  Goet- 
Jen  and  another  to  foreclose  a  chattel  mort- 
gage. From  a  judgment  for  the  amount  of 
the  mortgage  which  defendants  paid  into 
court,  but  denying  recovery  for  costs  and  at- 
torney fee,  plaintiff  appeals.    Affirmed. 

Smith  &  Gresham,  of  Conconully,  for  ap- 
pellant Keal  &  Meal,  of  Conconully,  for  re- 
spondents. 

PARKER,  3.  The  plaintiff,  B.  N.  Pitch, 
commenced  this  action  in  the  superior  court 
for  Okanogan  county  to  recover  upon  a 
promissory  note  and  foreclose  a  chattel  mort- 
gage given  by  the  defendants  Henry  and 
Charles  Goetjen,  to  secure  the  same,  before 
maturity  of  the  debt  so  evidenced  and  se- 
cured. The  plaintiff  rests  his  claimed  right 
to  commence  the  action  before  maturity  of 
the  debt  upon  the  ground  of  his  alleged  rea- 
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sonable  cause  to  believe  fbat  the  mortgaged 
property  wonld  be  removed  by  tbeft  from 
the  Juriediction  of  the  court,  which  gave 
him  the  right  to  commence  the  action  before 
maturity  of  the  debt  under  Rem.  &  BaL  Code, 
i  1111,  which  reads  as  follows: 

"Where  the  debt  is  not  due  for  which  the 
mortgage  is  given,  and  the  mortgagee  has  rea- 
sonable cause  to  believe  that  the  mortgage  prop- 
erty will  be  destroyed,  lost,  or  removed,  he  shall 
have  the  right  to  an  immediate  action  in  the 
superior  court  of  the  county  having  jurisdiction 
where  the  property  is  situated,  for  the  recovery 
of  bis  debt,  and  the  court  may  make  any  order 
it  may  deem  fit,  in  order  to  secure  said  prop- 
erty 80  as  to  make  the  same  available  for  the 
satisfaction  of  said  debt." 

There  is  remaining  of  this  controversy  only 
the  question  of  plaintiff's  claim  of  his  right 
to  Judgment  for  costs  and  attorney's  fees  in 
the  superior  court;  the  full  amount  of  the 
principal  and  interest  having  been  duly  ten- 
dered by  the  defendants  at  the  time  of  the 
maturity  of  the  debt  and  thereafter  kept 
good  by  deposit  in  court 

Trial  before  the  court  resulted  in  findings 
and  judgment  awarding  the  plalntift,  as  a 
matter  of  course,  the  amount  of  the  tender 
deposited  In  court,  but  denying  to  the  plain- 
tiff judgment  tor  costs  incurred  in  the  su- 
perior court  From  this  disposition  of  the 
cause  the  plaintiff  has  appealed  to  this  court 

The  evidence  Is  not  here ;  the  cause  being 
before  ns  for  determination  upon  the  findings 
of  fact  which  are  very  voluminous.  The  con- 
trolling facts  to  be  gathered  therefrom  may 
be  summarized  as  fellows:  On  September  9, 
1912,  respondents  executed  and  delivered  to 
appellant  their  promissory  note  for  the  sum 
of  $650,  payable  one  year  from  date  with 
12  per  cent,  interest  at  the  Okanogan  State 
Bank,  Riverside,  Okanogan  county.  To  se- 
cure the  debt  thus  evidenced,  respondents  at 
the  same  time  executed  and  delivered  to  ap- 
pellant a  chatty  mortgage  upon  certain 
horses  and  farm  machinery  belonging  to 
them.  On  August  2,  1913,  over  a  month  be- 
fore the  maturity  of  the  debt  appellant  com- 
menced this  action  in  the  superior  court  for 
Okanogan  county,  alleging,  in  addition  to 
facts  constituting  the  usual  cause  of  action 
in  foreclosure,  facts  upon  which  he  rested 
his  right  to  commence  foreclosure  proceedings 
before  the  maturity  of  the  debt.  On  August 
14, 1918,  appellant  procured  from  the  superior 
court  an  order  authorizing  the  seizure  of 
the  mortgaged  property  by  the  sheriff  of 
Okanogan  county  and  the  holding  of  the 
same  pending  the  foreclosure,  which  was  ac- 
cordingly done.  The  property  was  thereaft- 
er returned  to  respondents  by  order  of  the 
court  upon  them  giving  bond  therefor.  Ap- 
pellant's claim  of  right  to  commence  the 
foreclosure  before  the  maturity  of  the  debt 
Is  based  upon  his  alleged  reasonable  belief 
that  the  mortgaged  horses  would  be  stolen 
and  tflken  out  of  the  country;  his  alleged  be- 
lief being  that  the  property  might  be  so  stol- 
en and  removed  by  members  of  a  family  of 


the  neighborhood  by  the  name  of  Haley. 
The  principal  facts  t>earing  upon  the  cause  of 
such  alleged  belief  were  found  by  the  trial 
court  as  follows: 

"At  the  time  of  the  execution  of  said  instm- 
menta,  the  note  and  mortgage  herein  referred 
to,  the  defendants  had  arrived  at  the  vicinity  of 
Tunk  Creek  Valley,  near  the  Okanogan  river, 
and  were  then  engaged  in  iiay  harvesting  for 
one  Dongal  McAllister,  about  five  miles  from 
plaintiff's  ranch,  on  said  Tunk  creek.  That  de- 
fendants' prospective  destination,  when  leaving 
the  state  of  Oregon,  was  British  Columbia. 
That,  upon  the  inducements  and  persuasions  of 
said  plaintiff,  said  defendants  leased  plaintiff's 
said  ranch  in  the  Tunk  Creek  Valley,  and  pur- 
chased from  said  plaintiff  certain  hay,  farm  ma- 
chinery, and  other  personal  property,  for  which 
the  note  herein  set  out  was  executed,  and  then 
and  there  leased  said  plaintiff's  ranch  for  the 
term  of  one  year  from  September  9,  1912,  and 
immediately  thereafter  moved  to  said  leased 
premises,  and  took  with  them  the  personal  prop- 
erty described  in  the  mortgage  set  out  in  the 
complaint  herein.  *  *  *  As  an  inducement 
and  consideration  to  defendants  for  leasing  said 
premises,  plaintiff  stated  to  defendants  that  the 
range  surrounding  his  ranch  was  good,  and  that 
the  Tunk  Creek  Valley  was  tbi  best  horse  pas- 
ture in  the  country,  that  both  the  range  and 
water  were  good  and  convenient  and  easy  of  ac- 
cess to  the  stock  and  horses,  which  defendants 
had  with  them,  and  a  part  of  which  they  there- 
after mortgaged  to  said  plaintiff  as  security  for 
the  payment  of  their  promissory  note  executed 
for  the  purchase  price  of  the  personal  property 
hereinbefore  referred  to.  *  *  *  Immediately 
after  the  execution  of  said  note  and  mortgage, 
defendants  moved  to  plaintiff's  ranch  and  took 
with  them  the  horses  described  -in  said  mort- 
gage, together  with  other  tu>rses  and  property 
not  included  therein,  and  turned  said  horses  on- 
to the  range  of  the  commons,  in  the  vicinity  of 
plaintiff's  ranch.  That  plaintiff  was  present  at 
the  time,  not  having  then  removed  from  his  said 
randi,  and  had  personal  knowledge  of  the  fact 
that  said  mortgaged  horses  were  being  turned 
out  to  range  on  the  commons  in  that  vicinity, 
and  made  no  objections  whatever  to  such  act  on 
the  part  of  defendants  in  turning  said  horses 
onto  the  public  range,  and  did  not  then,  and 
had  not  theretofore,  in  any  manner  whatever, 
informed  or  advised  defendants  that  there  was 
or  would  be  any  danger  whatever  of  said  horses 
being  stolen  or  taken  away  by  thieves,  or  oth- 
erwise. •  *  *  Said  plaintiff  then  and  there 
well  knew  that  it  was  the  intention  of  said  de- 
fendants to  permit  said  horses  to  range  on  the 
commons  in  the  vicinity  of  said  ranch,  except 
during  the  winter  season,  when  the  same  would 
require  feed,  and  made  no  objection  whatever  to 
such  intended  acts  on  the  part  of  defendants, 
and  that  said  horses  did  in  fact  continue  to 
range  on  the  commons,  except  during  the  win- 
ter season.  •  •  •  In  the  spring  of  1913, 
again  turned  ont  upon  the  commons  in  that  vi- 
cinity. That  said  horses  ranged  thereabouts  and 
within  a  radius  of  from  two  to  three  miles  from 
said  premises,  and  watered  almost  the  entire 
time  m  Tunk  creek,  in  the  vicinity  of  plaintiff's 
said  ranch.  That  plaintiff  visited  said  ranch  at 
various  times  after  the  execution  of  said  note 
and  mortgage  and  saw  said  stock,  and  was  well 
acquainted  with  the  conditions  surrounding  the 
same,  and  did  not  at  any  time,  make  any  com- 
plaint to  defendants,  or  advise  them  in  any  man- 
ner whatever  that  said  stock  was  in  any  danger 
whatever  from  thieves.  •  •  •  That  during  all 
the  times  since  the  execution  of  said  mortgage, 
said  defendants  properly  cared  for,  looked  »fter 
said  mortgaged  property,  and  caused  the  same 
to  range  within  the  immediate  vicinity  of  said 
premises.  •  •  •  After  the  execution  of  said 
note  and  mortgage  and  lease,  the  defendants  also 
leased  what  had  for  a  long  time  been  known  as 
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the  Haley  ranch.  •  •  •  After  aald  Haley 
premises  were  leased  by  said  defendants,  they 
(the  defendants)  were  necessarily  upon  and  at 
the  Haley  ranch  for  the  purpose  of  cultivating. 
and  harvesting  the  crops  thereon,  and  for  the 
purpose  of  irrigating  a  portion  thereof  during 
uie  irrigation  season,  and  that  defendant  Henry 
Goetjen  spent  and  continued  to  spend  a  portion 
of  his  time  at  the  HaJey  place,  when  not  engaged 
in  farming  or  looking  after  their  crops  thereon. 
*  *  *  That  after  said  defendants  had  moved 
to  said  plaintiff's  premises,  they  were  advised 
and  informed  by  plaintiff  that  the  Haleys  had, 

Erior  thereto,  borne  rather  a  bad  reputation  for 
orse  and  cattle  stealing,  but  that  they  were 
better  than  some  of  the  people  who  talked  about 
them,  and  that  they  were  good  neighbors,  and 
plaintiff  did  not,  at  such  time,  or  at  all,  advise, 
state,  or  indicate  to  defendants  that  there  would 
be  any  danger  of  losing  any  of  said  horses  by 
reason  of  their  being  permitted  to  range  on  the 
commons  in  the  vicinity  of  said  Haleys." 

Other  findings  were  made  reflecting  xipoa 
the  character  and  reputatloa  of  the  Haleys 
and  referring  to  respondents^  association 
with  them,  but  not  otherwise  reflecting  upon 
the  character  or  reputation  of  respondents. 
The  trial  court's  view  of  the  grounds  of  ap- 
pellant's suspidoD  Is  summarized  in  its  find- 
ings to  the  effect  that  appellant's  suspicions 
were  based  upon  gossip,  rumor,  and  hearsay, 
and  the  general  reputation  of  the  community 
for  horse  and  cattle  stealing ;  the  court  find- 
ing, however,  that  such  reputation  was  well 
known  to  the  appellant  at  the  time  of  the 
execution  of  the  note  and  mortgage  and  long 
prior  thereto,  but  was  unknown  to  respond- 
ents at  and  prior  to  the  execution  of  the  note 
and  mortgage.  This  reputation  of  the  neigh- 
borhood, however,  apparently  had  undergcme 
no  change  during  all  this  time.  Respondents 
have  never  done  anything  or  failed  In  their 
duty  in  any  respect  so  as  to  forfeit  their 
light  to  hold  possession  of  and  use  the  prop- 
erty until  the  maturity  of  the  debt 

Other  findings,  which  we  regard  more  as 
conclusions  than  findings  of  specific  facts. 
are  to  the  effect  that  at  the  time  of  the  com- 
mencement of  this  action  appellant  honestly 
believed  that  he  would  lose  his  debt  by  re- 
moval of  the  property,  should  he  delay  ao- 
tlon  until  the  maturity  of  the  note,  yet  the 
court  finds: 

"That  the  plaintiff  without  sufficient  cause  or 
excuse,  prior  to  the  maturity  of  the  note  and 
mortgage  involved  in  this  action,  caused  the 
sheriff  of  Okanogan  county,  under  the  order  of 
this  court,  to  dispossess  the  defendants  of  the 
possession,  use,  and  enjoyment  of  the  work 
horses  described  in  said  mortgage." 

There  are  many  more  detailed  facts  set 
forth  in  these  voluminous  findings,  but  we 
think  the  foregoing  is  a  sufficient  summary 
of  the  facts  controlling  the  rights  of  the  par- 
ties here  involved. 

In  view  of  the  appellant's  knowledge  of 
the  reputation  of  the  neighborhood  for  horse 
and  cattle  stealing,  his  knowledge  of  respond- 
ents' intention  to  allow  the  horses  to  go  upon 
the  range  of  the  neighborhood  in  compliance 
with  the  apparent  usual  custom  of  the  coun- 
try, the  apparent  lack  of  any  change  In  condi- 
tions and  reputation  of  the  neighborhood  as 
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to  horse  and  cattle  stealing,  the  fact  that  re- 
spondents did  nothing  themselves  to  Impair 
the  safety  of  the  property  at  any  time,  and 
the  fact  that  respondents'  association  with 
the  Haleys  seems  to  be  the  only  new  cause 
for  appellant's  suspicions,  we  are  of  the  opin- 
ion that  the  learned  trial  court  correctly  con- 
cluded that  appellant  did  not  have  reason- 
able cause  to  believe  that  the  mortgaged 
property  would  become  lost  as  his  security, 
at  the  time  he  commenced  this  action,  and 
that  he  therefore  commenced  It  prematurely. 

Counsel  for  appellant  Invoked  tlie  general 
rule,  as  announced  by  some  counts  under 
statutory  or  chattel  mortgage  provisions  sim- 
ilar to  our  statute,  that  a  mortgagee's  right 
to  commence  foreclosure  and  cause  the  mort- 
gaged property  to  be  seized,  prior  to  the  ma- 
turity of  the  debt,  depends  only  upon  the 
mor^gee's  good  faith  and  his  acting  upon 
probable  cause,  and  not  upon  the  actual  ex- 
istence of  danger  of  loss  of  the  property  as 
his  security. 

The  Illinois  Supreme  Court,  in  Roy  v.  Go- 
ings, 96  111.  381,  36  Am.  Rep.  151,  entertained 
this  view  In  considering  a  chattel  mortgage 
which  by  its  terms  permitted  the  mortgagee 
to  so  proceed  prior  to  the  maturity  of  the 
debt  secured,  at  any  time  he  should  "feel 
himself  unsafe  or  insecure." 

In  Woods  V.  Gaar,  Scott  &  Co.,  93  Mich. 
143,  63  N.  W.  14,  deaUng  with  a  chattel  mort- 
gage provision  almost  exactly  of  the  same 
language  as  that  noticed  in  Roy  v.  Goings, 
the  Michigan  court  reached  the  same  conclu- 
sion. This  view,  however,  is  apparently  out 
of  harmony  with  that  of  the  Nebraska  court 
announced  In  Newlean  v.  Olson,  22  Neb.  717, 
S6  N.  W.  155,  3  Am.  St  Rep.  286,  where,  con- 
sidering a  chattel  mortgage  provision  read- 
ing, "if  the  mortgagee  shall  at  any  time  feel 
unsafe  or  insecure  he  may  seize  and  sell, 
*    •    •"    the  court  said: 

"To  Justify  the  mortgagee,  •  •  •  In  his 
action  in  declaring  that  he  feels  unsafe  and  inse- 
cure, where  there  is  an  implied  contract  that  the 
mortgagor  shall  remain  in  possession,  the  mort- 
gagor must  be  about  to  commit,  or  has  commit- 
ted, some  act  which  tends  to  impair  the  secu- 
rity :  and  unless  such  facts  exist  the  right  does 
not  become  operative." 

This  view  was  adhered  to  in  J.  1.  Case 
Plow  Works  V.  Marr,  33  Neb.  215,  49  N.  W. 
1118.  However,  we  shall  not  attempt  at  thl» 
time  to  determine  which  of  these  views  w» 
would  follow,  but  content  ourselves  with 
simply  expressing  the  opinion  that  the  facts 
in  this  case  as  disclosed  by  the  findings  war- 
ranted the  learned  trial  court  In  concluding 
that  appellant  acted  without  reasonable 
cause  In  commencing  his  action  and  causing' 
seizure  of  the  property  before  maturity  ol 
the  debt  From  which,  together  with  the 
fact  of  the  tender  of  full  amount,  of  the  prln^ 
dpal  and  Interest  due  on  the  note  at  the 
time  of  its  maturity  by  respondents,  it  re- 
sults that  appellant  is  not  entitled  to  his 
costs  In  the  foreclosure  action. 

Apparently  this  court  has  had  occasion  to 
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deal  with  the  question  ot  commencetnent  of 
foreclosure  and  seizure  of  chattel-mortgaged 
property  before  maturity  of  the  debt  secured 
thereby,  In  but  one  Instance,  that  of  Slyfleld 
V.  WlUard,  43  Wash.  179,  86  Pac.  392.  While 
the  plaintiff's  claimed  right  to  so  act  before 
maturity  of  the  debt  was  there  sustained, 
it  is  manifest  that  the  defendants  were  them- 
selves responsible  for  the  danger  which 
threatened  the  mortgaged  property.  Such 
is  not  the  case  here. 

We  conclude  that  the  Judgment  must  be  af- 
firmed.   It  is  BO  ordered. 

CROW,  O.  J.,  and  GOSB  and  MORRIS, 
33.,  CMicnr. 

CHADWigK,  J,  I  dissent  from  the  Judg- 
ment of  the  court  Appellant  had  reasonable 
cause  to  believe  that  the  mortgaged  proper- 
ty would  be  destroyed,  lost,  or  removed,  if 
left  in  the  keeping  of  the  mortgagor.  What- 
ever may  have  been  the  character  of  the  re- 
spondents at  the  time  the  mortgage  was 
made,  the  record  and  findings  of  the  court 
make  it  certain  that  at  least  one  of  the  re- 
spondents was  keeping  company  with  people 
of  ill  repute,  who  were  suspected  of  "rus- 
tling" stock.  Appellant  had  been  told  by 
one  Guyer  that  Charles  Haley,  a  reputed  rus- 
tler and  companion  of  one  of  the  respond- 
ents, was  about  to  make  a  secret  trip  into 
British  Columbia.  The  mother  of  respond- 
ents told  appellant  that  she  did  not  want  to 
see  him  lose  his  money;  that  respondents 
were  going  to  beat  him  out  of  it ;  that  they 
intended  to  run  the  horses  out  of  the  coun- 
try. Appellant  sought  counsel  and  assistance 
of  a  neighbor.  Art  Smith,  who  told  him, 
from  what  be  bad  seen  of  the  respondents, 
that  he  believed  that  one  of  them  was  a 
horse  thief.  It  further  apiiears  that  appel- 
lant and  Henry  Goetjen  had  a  personal  al- 
tercation, and  that  respondent  in  his  anger 
told  appellant  that  he  would  beat  him  out  of 
the  debt  that  was  owing  to  him.  Further- 
more, the  court  below  found  that: 

"At  the  time  of  the  commencement  of  this  ac- 
tion, the  plaintiff  honestly  and  in  good  faith 
believed  that  be  would  lose  his  property  and  his 
debt,  and  that  the  mortgaged  property  would 
be  destroyed,  lost,  or  removed  if  he  delayed  his 
action  until  the  maturity  of  said  note." 

The  court  below  and  this  court  has  as- 
sumed to  try  out  the  case  as  if  it  were  our 
duty  to  find  whether  the  property  would 
have  been  in  fact  lost  or  destroyed  if  it  had 
been  left  in  the  hands  of  the  respondents. 
The  court  below  found  that  appellant's  hon- 
est belief  "was  based  upon  gossip,  rumor, 
hearsay,  and  the  general  reputation  of  the 
community."  If  honest  belief  cannot  be 
founded  upon  rumor  and  hearsay  and  general 
reputation,  I  do  not  know  bow  it  may  be 
founded. 

The  effect  of  the  court's  decision  is  to  deny 
a  right  to  take  property  in  satisfaction  of  a 


mortgage  before  the  maturity  of  the  debt,  for 
it  may  be  assumed  that  a  dishonest  mort- 
gagor would  swear  that  he  did  not  intend 
to  take  or  dispose  of  the  property.  Against 
such  assertion,  however  well  founded  and 
honest  the  belief  of  the  mortgagee  may  l>e, 
he  would  be  powerless  to  avail  himself  of 
the  privileges  of  the  statute.  I  admit  that 
there  must  be  some  grounds  "or  reasonable 
cause  to  believe."  An  arbitrary  taking  will 
not  satisfy  the  law;  but  if  there  be  some 
ground,  and  the  court  can  find  that  there 
was  "reasonable  cause  to  beUeve,"  a  mortga- 
gee should  have  his  remedy. 


tSS  Wuh.  Ml) 
STATE  T.  KENNET.    (No.  12301.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  Indians  (J  34*)— Sale  of  Liquoa— Citizen 
Half-Bbeeos. 

That  one  is  a  citizen,  because  his  father  was 
a  white  man  and  a  citizen,  though  bis  mother 
was  an  Indian,  does  not  except  him  from  Sess. 
Laws  1909,  p.  o37,  prohibiting  the  giving  of  liq- 
uor to  one  more  than  one-eighth  Indian. 

[Ed.  Note. — For  other  cases,  see  Indians,  Cent. 
Dig.  g  60 ;    Dec.  Dig.  g  34.*] 

2.  CONSTTTDTIONAI,     LAW      (g    206*)— INDIANS 

(i  34*)— Pbivilkges  and  ImrDNiTiEs. 

Even  in  case  of  a  half-breed  who  is  a  dti- 
sen,  no  privilege  or  immunity  of  citizens  is 
abridged,  in  contravention  of  Const.  U.  S. 
Amend.  14,  by  Sess.  Laws  1909,  p.  537,  prohibit- 
ing the  giving  of  liquor  to  one  more  than  one- 
eighth  Indian;  it  being  referable  to  the  police 
power. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  gg  625-648;  Dec.  Dig.  g  206;* 
Indians,  Cent  Dig.  g  60;   Dec  Dig.  g  34.*] 

3.  Cbuqnal  Law  (g  201*)— Fobmeb  Jeopabdt 
—State  and  Federal,  (joitbts. 

It  is  not  a  bar  to  prosecution  under  Sess. 
Laws  1900,  p.  537,  for  giving  liquor  to  an  In- 
dian, that  defendant  has  been  acquitted  on  a 
like  charge  in  the  federal  court;  as,  where  a 
transaction  constitutes  a  crime  under  federal 
laws  as  well  as  under  state  laws,  there  may  be 
a  punishment  for  both  crimes. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  404-406;   Dec.  Dig.  g  201.*] 

4.  Cbiuinai.  Law  (g  1144*)—Appeal— Review 
—DiscBETioN— Imposition  of  Sentence. 

The  sentence  imposed,  two  years'  imprison- 
ment in  the  penitentiary,  for  giving  liquor  to  an 
Indian,  being  within  the  limit  fixed  by  Sess. 
Laws  1909,  p.  537,  it  must  be  presumed,  in  the 
absence  of  showing  to  the  contrary,  that  there 
was  no  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  2736-2764,  2766-2771,  2774- 
2781,  2901,  3016-8037 ;  Dec.  Dig.  1 1144.*] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County ;  Jos.  Sessions,  Judge. 

George  Kenney  was  convicted  of  giving 
liquor  to  an  Indian,  and  appeals.    Affirmed. 

E.  A.  Hesseltlne,  of  Wilbur,  and  H.  N. 
Martin,  of  Daveniwrt,  for  appellant     Jas. 

5.  Freece,  Pros.  Atty.,  and  G.  A.  PettUohn, 
both  of  Davenport,  for  the  State. 

CHADWICK,  J.  Appellant  was  convicted 
in  the  court  below  upon  a  charge  of  giving 
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liquor  to  an  Indian  of  mixed  blood  and  with- 
in the  protection  of  chapter  140,  Session 
I<aws  1909. 

[1]  It  Is  first  contended  that  the  court  erred 
in  holding  that  the  person  to  whom  the 
liquor  was  given  was  an  Indian.  The  father 
was  a  white  man,  a  veteran  of  the  Olvll  War. 
The  mother  was  an  Indian  woman.  The 
statute  makes  no  exceptions  in  favor  of  citi- 
zen Indians  or  the  offspring  of  those  who 
are  citizens.  If  there  be  the  blood  of  an  In- 
dian to  the  degree  of  more  than  one-eighth 
in  the  person  to  whom  liquor  is  given  or  sold, 
they  are  within  the  statute.  State  v.  Nlcolls, 
61  Wash.  142,  112  Pac  269,  Ann.  Gas.  1912B, 
1088;  State  v.  Mamlock,  58  Wash.  631,  109 
Paa  47,  137  Am.   St  Rep.  1085. 

[2]  The  case  of  United  States  v.  Hadley 
(C.  C.)  99  Fed.  437,  is  relied  on.  That  case 
is  seemingly  In  point,  and  we  would  be  in- 
clined to  follow  its  reasoning  if  it  could  be 
applied  under  our  statute.  The  defendant 
in  that  case  was  charged  under  a  federal 
statute  (Act  March  3,  1885,  c.  341,  §  9,  23 
Stat  386  [U.  S.  Comp.  St  1913,  {  10,502]) 
providing  for  the  punishment  of  "all  Indians 
committing  upon  the  person  or  property  of 
another  Indian  or  other  person,  any  of  the 
following  crimes,  namely,  murder,"  etc.  It 
was  for  the  court  to  decide  whether  the  per- 
son charged  was  an  Indian.  It  was  held  that 
a  half-breed  child  of  a  dtlzen  parent  was  a 
citizen  under  the  fourteenth  amendment,  and 
entitled  to  the  rights  and  privileges  and  im- 
munities of  a  citizen.  Our  statute  says  more 
than  that  liquor  shall  not  be  sold  to  an  In- 
dian; it  bars  the  sale  or  gift  to  "a  mixed- 
blood  Indian  being  more  than  one-eighth." 
Our  statute,  as  was  said  in  the  cases  cited, 
is  referable  to  the  police  power  under  which 
the  state  may  define  a  class  to  which  intoxi- 
cating liquors  shall  not  be  given  or  sold.  A 
citizen  cannot  claim  a  constitutional  right  to 
get  drunk.  Neither  can  he  claim  a  constita- 
tional' right  to  give  or  sell  intoxicating  liquor 
to  one  of  a  class  that  la  protected  by  the  law 
because  of  its  weakness  and  a  disposition  to 
be  improvident  when  accustomed  to  use  liq- 
uor even  in  moderate  ^quantities.  If  it  were 
80,  laws  prohibiting  the  sale  of  liquors  to 
habitual  drunkards,  minors,  and  others  to 
whom  its  use  may  result  in  harm  to  society 
could  not  be  sustained.  The  right  of  the  state 
to  enact  the  statute  complained  of  does,  not 
rest  upon  any  question  of  citizenship.  The 
fourteenth  amendment,  which  is  relied  on, 
is  therefore  in  no  way  trenched  upon  or  vio- 
lated. 

Counsel  has  made  an  able  argument  ad- 
dressed to  the  policy  of  the  law  and  in  oppo- 
sition to  our  former  holdings,  but  we  are 
inclined  to  our  former  position.  It  is  for  the 
Legislature  to  work  out  the  iniquities  of 
crimiiial  statutes. 

[3]  Defendant  was  acquitted  upon  a  like 
charge  in  the  federal  District  Court  at  Spo- 
kane.   The  judgment  roll  was  offered  in  evi- 


dence by  the  defendant  and  rejected.    There 
was  no  error  in  this.    The  rule  is: 

"As  the  same  transaction  may  constitute  a 
crime  under  the  laws  of  the  United  States,  and 
also  under  the  laws  of  a  state,  the  accused  may 
be  punished  for  both  crimes;  and  an  acquittfd 
or  conviction  in  the  court  of  either  is  no  bar  to 
an  indictment  in  the  other."  12  Cyc.  289; 
State  V.  Cobs,  12  Wash.  673,  42  Pac.  127. 

[4]  Defendant  was  sentenced  to  serve  a 
term  of  two  years  in  the  state  penitentiary. 
This  is  complained  of  as  excessive.  We  ad- 
mit that  it  seems  ample,  but  it  is  within  the 
limit  fixed  by  the  Legislature,  and  we  must 
presume,  in  the  absence  of  any  showing  to 
the  contrary,  that  the  trial  judge  did  not 
abuse  his  discretion. 

Finding  no  error,  the  judgment  is  affirmed. 

CROW,  C.  3.,  and  GOSB,  PARKBR,  and 
MORRIS,  JJ.,  concur. 

(83  Wash.  441) 
STATE  V.  AUSTIN.     (No.  12300.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  JUBT     (8   95*) — COMPKTKNCT— DiSCBETION. 

Permitting  jurors  to  serve,  who  had  served 
in  a  like  case  against  another  is  not  an  abuse 
of  discretion ;  they  qualifying  and  asserting  that 
they  would  render  a  verdict  on  the  facts  dis- 
closed in  the  case,  disregarding  the  testimony  in 
the  other  case. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S§  424-430;    Dec.  Dig.  i  95.*] 

2.  Witnesses  (f  361*)— Cboss-Examination— 
Ohabactkb  Witness. 

Asking  character  witnesses,  called  to  sus- 
tain those  whose  reputations  had  been  put  in  is- 
sue, whether  they  did  not  know  defendant  had 
been  guilty  of  some  misconduct,  and  had  lived 
and  associated  with  people  of  questionable  char- 
acter, is  within  the  limit  of  legitimate  cross-ex- 
amination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  $$  1167-1175;   Dec  Dig.  {  361.*] 

Department  1.  Appeal  from  Superior 
Court,  Lincoln  County;  Jos.  Sessions,  Judge. 

J.  F.  Austin  wiua  convicted,  and'  appeals. 
AfSrmed. 

H.  N.  Martin,  of  Davenport,  and  E.  A.  Hes- 
seltlne,  of  Wilbur,  for  appellant  Jas.  S. 
Freece,  Pros.  Atty.,  and  C.  A.  Pettijohn,  both 
of  Davenport,  for  the  State. 

CHADWICK,  J.  [1]  In  addition  to  the 
questions  raised  and  decided  in  the  case  of 
State  V.  Kenney,  145  Pac.  450,  it  is  complain- 
ed that  the  court  erred  in  permitting  Jurors 
to  serve  or  to  become  subject  to  challenge  by 
the  defendant;  it  appearing  that  the  jurors 
objected  to  had  served  as  jurors  in  the  Ken- 
ney Case.  The  court  did  not  abuse  its  discre- 
tion. The  Jurors  qualified  themselves.  So 
far  as  we  have  been  able  to  discover,  no 
juror  was  allowed  to  sit  in  the  case  who  had 
not  asserted  that  he  would  disregard  the 
testimony  given  in  the  other  case  and  render 
a  verdict  upon  the  facts  as  disclosed  In  the 
instant  case. 

[2]    It  is  also  contended  that  the  prosecuting 
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attorney  end  counsel  for  the  state  were 
gollty  of  misconduct,  in  that  they  persistent- 
ly called  the  attention  of  the  jury  to  the  fact 
that  the  defendant  was  a  brother-in-law  of 
one  Ed  Oray,  who  had  been  convicted  of 
horse  stealing.  The  only  acts  of  counsel 
which,  if  torn  from  their  settings,  might  be 
called  misconduct,  was  in  asking  character 
witnesses  called  to  sustain  those  whose  repu- 
tations had  been  put  in  issue  whether  they 
did  not  know  that  defendant  had  been  guilty 
of  some  misconduct,  and  whether  they  (the 
witnesses)  did  not  know  that  he  lived  with 
and  associated  with  people  of  questionable 
character.  This  was  within  the  limit  of 
legitimate  cross-examination. 

We  find  no  error,  and  the  Judgment  la  af- 
firmed. 

CROW,  Q  J.,  and  GOSB,  PABKBK,  and 
MORRIS,  JJ.,  concur. 


(n  Waab.  n4) 

VINCHNT  et  aL  ▼.  CITY  OF  SOUTH  BEND. 
(No.  U809.) 

(Supreme  Court  of  WasMngtoii.    Jan.  S,  1915.) 

1.  MUWICIPAI,  OOBPOKATIORS  (|  296*)— IjOOAI. 
IlCPBOVBMENT— OBDINARCB. 

Rem.  &  Hal.  Code,  g  7974,  provides  that, 
at  the  time  of  the  initiation  of  all  improvements, 
the  city  coundl  shall  cause  an  estimate  to  )>e 
made  of  the  cost  and  the  expense  incident,  which 
shall  be  approved  by  the  city  council,  while 
section  7983  provides  that,  if  the  estimate  be 
too  high,  the  excess  shall  be  rebated,  and,  if  it 
be  too  low,  the  sufficient  additional  amount  shall 
be  added  to  the  assessment.  Held,  that  the  esti- 
mate of  the  cost  of  the  improvement,  contained 
in  the  ordinance  directiiig  it.  is  not  for  the  pro- 
tection of  property  owners  but  the  guidance  of 
municipal  officials,  for  only  the  actual  bona  fide 
cost  of  the  improvement  can  be  assessed  against 
the  property  benefited  after  due  notice  and 
hearing. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Clent  Dig.  U  792-795 ;  Dec  Dig. 
I  296.*] 

2.  MXJHICIPAI,  OORPOBATIONB   (f  462»)— LOCAL 

IiiPBovEME  NT— Assessment. 

An  assessment  for  a  local  improvement, 
though  greatly  in  excess  of  the  estimated  cost, 
is  not  void,  where  the  assessment  did  not  ex- 
ceed the  benefits  and  was  no  inore  than  the  bona 
fide  cost  of  the  improvement ;  it  appearing  that 
the  improvement  was  more  expensive  than  ex- 
pected, owing  to  the  refusal  of  the  federal  gov- 
ernment to  assist,  as  had  been  expected. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1106;  Dec.  Dig.  $ 
462.*] 

8.  Apfeax,  and  Ebbob  (i  1011*)— Revibw— 

FiNDINOS. 

A  finding  in  accordance  with  the  preponder- 
ance of  the  evidence  will  not  be  disturbed  be- 
cause there  is  other  evidence  in  conflict  there- 
with. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tS  3983-8989;  Dec  Dig.  § 
lOlL*] 

Department  1.  Api)eal  from  Superior 
Court,  Pacific  CSounty;  Edward  H.  Wright, 
Judge. 


The  City  of  South  Bend  asse^ed  property 
for  local  improvement,  and  B.  E.  Vincent 
and  others  objected.  From  a  Judgment  con- 
firming the  assessment  roll,  the  objectors  ap- 
peal.    Affirmed. 

H.  W.  B.  Hewen,  of  South  Bend,  for  appel- 
lants. Fred  M.  Bond  and  Welsh,  Welsh  & 
Richardson,  all  of  South  Bend,  for  respond- 
ent. 

MORRIS,  J.  Appeal  from  a  judgment  be- 
low confirming  a  local  improvement  assess- 
ment roU.  The  dty  of  South  Bend  is  a  city 
of  the  third  class,  and  on  April  17,  1911, 
Its  city  council  passed  an  ordinance  provid- 
ing for  the  filling  of  certain  lowlands  and 
tidelands  within  the  dty,  the  ascertainment 
of  the  damages  for  property  taken  or  dam- 
aged, creating  an  improvement  district,  and 
providing  for  an  assessment  upon  property 
benefited.  The  filling  of  the  designated  area 
was  to  be  made  in  accordance  with  certain 
plans  and  specifications  on  file  in  the  oflloe 
of  the  city  engineer,  showing  a  fill  averaging 
approximately  three  feet  in-  depth.  Section 
7  of  this  ordinance  fixed  the  estimated  cost 
of  the  improvement  at  the  sum  of  $9,500,  pro- 
Tiding  that  if,  after  the  making  up  of  the 
assessment  roll,  this  estimated  cost  should 
be  found  too  high,  the  excess  should  be  re- 
bated pro  rata  to  the  pr<q)erty  owners;  but 
that  if,  on  the  other  hand,  It  should  prove  too 
low,  the  city  council  upon  due  notice  and 
hearing  might  add  the  required  amount  to 
the  assessment  roll  to  be  apportioned  among 
the  several  parcels  of  land  upon  the  same 
basis  as  the  amount  originally  included. 
Other  provisions  of  the  ordinance  need  not 
be  referred  to.  It  is  enongh  to  say  it  was 
the  kind  of  ordinance  usually  passed  with 
such  purpose  in  mind.  The  federal  govern- 
ment was  at  this  time  contemplating  the 
dredging  of  the  Wlllapa  river  through  the 
city  of  South  Bend,  and  the  intention  of  the 
dty  in  initiating  the  improvement  at  this 
time  was  to  take  advantage  of  this  situation 
and  obtain  the  material  for  filling  these  low- 
lands at  a  nominal  cost;  it  being  estimated 
that  the  dirt  so  obtained  woald  fill  the  en- 
tire district  to  a  depth  of  18  inches;  the 
remaining  18  inches  to  be  provided  for  by  a 
subsequent  plan  not  then  determined.  The 
dty.  and  the  federal  officials  entered  into  a 
contract  under  which  the  dirt  from  the  river 
was  to  be  deposited  upon  the  area  embraced 
within  the  district,  free  of  cost,  for  a  distance 
of  1,5(X)  feet,  and  beyond  that  a  small  charge 
per  cubic  yard  was  to  be  made.  Anticipating 
this  arrangement,  the  cost  of  the  improve- 
ment was  fixed  at  $9,500.  After  proceeding 
with  the  work,  the  officials  in  charge  of  the 
government  work  informed  the  dty  officials 
that  all  the  material  would  be  deposited 
within  a  1,500-foot  limit  The  effect  of  this 
procedure  was  to  increase  the  fill  within  the 
1,500-foot  area  from  18  inches,  as  at  first  cou- 
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templated,  to  36  Inches,  and  leave  that  part 
of  the  district  outside  of  the  1,1500-foot  limit 
In  the  same  situation  It  had  been  before  the 
woife  was  undertaken,  save  that  between  It 
and  the  liver,  its  natural  drainage,  the 
ground  had  been  raised  86  inches.  Another 
effect  was  that  those  living  within  the  1,500- 
foot  limit,  who  had  raised  their  buildings 
to  accommodate  an  18-lnch  fill,  were  com- 
pelled to  provide  for  a  86-lncb  fill.  The  city 
council  thereupon,  partly  upon  its  own  initia- 
tive and  partly  upon  the  petition  of  some  of 
the  property  owners,  entered  into  a  contract 
with  a  dredging  company  to  fill  that  part  of 
the  district  lying  outside  of  the  1,500-foot 
limit  This  contract  was  performed,  making 
the  actual  cost  of  the  improvement  to  be 
borne  by  property  benefited  $89,199.92,  in- 
stead of  $8,500.  Some  of  the  appellants  were 
among  those  petitioning  for  this  second  fill; 
others  were  not  The  assessment  roll,  as 
confirmed,  is  made  upon  the  basis  of  the  ac- 
tual cost,  thus  materially  Increasing  the  as- 
sessment upon  benefited  property  from  what 
it  would  have  been  under  the  original  esti- 
mates. 

There  is  some  atta<^  made  upon  the  flnd- 
IngE  of  the  lower  court  We  find  them  am- 
ply sustained  by  the  record,  and  they  are 
adopted. 

[1-3]  This  local  improvement  district  was 
established  pursuant  to  the  act  of  1909.  2 
Bern.  &  Bal.  Code,  S|  7971-7987,  both  inclu- 
sive. This  act  provides  that  the  cost  of  all 
Improvements  Instituted  under  the  act  shall 
be  borne  by  special  assessment  upon  the  prop- 
erty benefited,  if  the  ordinance  directing  the 
Improvement  shall  so  provide.  Section  7974 
provides  that,  at  the  time  of  the  Initiation 
of  the  Improvement,  the  city  council  shall 
cause  an  estimate  to  be  made  of  the  cost  and 
of  the  expenses  Incident  to  the  Improvement, 
which  estimate  shall  be  approved  by  the 
city  council.  Section  7083  provides  that  when 
an  assessment  roll  Is  made  up,  and  it  Is  found 
that  the  estimated  cost  Is  too  high,  the  excess 
shall  be  rebated  pro  rata  to  the  property 
owners,  but  that  when  the  estimated  cost  is 
found  to  be  too  low,  and  the  actual  bona 
fide  cost  of  the  Improvement  Is  greater  than 
the  estimate,  the  city  shall,  after  due  notice 
and  bearing,  add  the  required  additional 
amount  to  the  assessment  roll,  apportioning 
the  amount  to  the  several  pieces  of  property 
benefited  as  If  It  had  been  an  original  esti- 
mate. Beferring  to  the  provisions  of  the 
ordinance  aa  quoted,  it  will  be  seen  that  the 
ordinance  contained  these  provisions  of  the 
statute.  This  provision  for  an  assessment 
roll  that  shall  represent  the  actual  bona  fide 
cost  of  the  Improvement,  irrespective  of  the 
estimate,  la  so  clear  that  it  requires  no  In- 
teipretatton.  Counsel  for  appellant  says  in 
his  brief  that  the  trial  court  based  Its  judg- 


ment largely  on  the  opinion  that  the  estimate 
of  cost  of  the  fill  contained  In  the  ordinance 
was  not  for  the  Information,  benefit,  or  pro- 
tection of  the  owners  of  the  property,  but 
only  for  the  guidance  of  the  municipal  of- 
ficials. The  lower  court  might  well  have 
based  Its  conclusion  upon  this  contention,  for 
It  must  be  upheld  as  a  correct  interpreta- 
tion of  the  statute.  The  only  purpose  of 
this  estimate  Is  to  infiuence  the  city  council 
In  determining  whether  it  will  Initiate  any 
given  improvement ;  the  right  of  the  property 
owner  to  be  determined  by  the  actual  bona 
fide  cost  of  the  Improvement  which,  when  it 
exceeds  the  estimated  cost,  can  only  be  as- 
sessed against  the  property  benefited  after 
due  notice  and  hearing,  at  which  time  all  the 
rights  of  the  property  owner  may  be  pro- 
tected. The  amount  of  excess  Is  large  In  this 
case,  but  there  is  no  showing  that  the  excess 
amount  does  not  represent  the  actual  bona 
fide  cost  of  the  improvement  In  fact,  there 
Is  no  attempt  to  make  such  a  showing;  It 
being  conceded,  so  far  as  the  record  goes, 
that  the  ultimate  cost  was  the  bona  fide  ac- 
tual cost  The  excess  is  readily  accounted 
for  when  it  is  understood  that,  instead  of  be- 
ing made  at  a  nominal  cost,  as  was  first  con: 
templated  under  the  arrangement  with  the 
government  engineers,  it  was  necessary  to 
make  arrangements  with  private  contractors 
to  complete  the  work  that  should  have  been 
undertaken  and  completed  under  the  con- 
tract with  the  government  engineers,  thus 
largely  increasing  the  cost  of  the  improve- 
ment, but  not  increasing  the  assessment  be- 
yond the  actual  bona  fide  cost  of  the  improve- 
ment Such  an  assessment  Is  valid.  Inner- 
Circle  Property  Co.  v.  Seattle,  69  Wash.  508, 
125  Pac.  970;  2  Page  &  Jones,  Taxation  by 
Assessment,  |  819. 

It  Is  contended  that  the  ordinance  is  void 
for  Uideflnlteness  and  want  of  specifications. 
We  do  not  so  find  it.  The  ordinance  Is  too 
long  to  be  set  out  in  full.  A  reading  of  it  In 
connection  with  the  statute  Is  convincing 
that  It  contains  all  the  material  provisions 
and  Is  a  full  compliance  with  the  statutory 
requirements.  There  is  also  an  attempt  to 
show  lack  of  benefits.  Upon  this  point,  as  is 
usual  in  cases  of  this  character,  the  evidence 
Is  conflicting ;  but  we  agree  with  the  court  be- 
low that  It  strongly  preponderates  In  favor 
of  the  benefit  assessed.  Other  attacks  'kre 
made  upon  the  assessments;  but  without 
making  special  reference  to  them  for  want 
of  time  and  space,  we  find  regularity  In  all 
the  proceedings  and  no  escape  open  to  these 
appellants  from  assuming  the  burden  that 
has  been  rightfully  cast  upon  their  lands  In 
the  manner  provided  by  law. 

The  Judgment  Is  affirmed. 

GROW,  O.  J.,  and  OOSB  and  PARKBB, 
JJ_  concur. 
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(83  Waah.  427) 

BICKFORD   T.    HUPP.      (No.  12197.) 
(Supreme  Court  of  Washington.    Jan.  8,  1916.) 

1.  Tboveb  and  Convebsion  (§  8*)  —  What 
Constitutes. 

Where  defendant  sold  goods  belonging  to 
plaintiff  which  were  stored  in  a  warehouse  and 
the  buyer  took  possession,  defendant  assumed 
constructive  possession  and  was  guilty  of  a 
Conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  {  8.*] 

2.  COMPBOMISB    AND   SETTLEMENT   (j    16*)— EF- 
FECT. 

Where  all  of  the  claims  between  plaintiff 
and  defendant  were  settled,  the  settlement  bars 
an  action  for  defendant's  conversion  of  plain- 
tiff's property. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  §§  54-65 ;  Dec  Dig. 
t  16.*] 

3.  COMPBOMISE  AND    SeTTUEMENT    (f   24*)— ET- 
IDENCB— JUBT    QUESTION. 

Whether  plaintiil's  action  was  barred  by  a 
settlement  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  §  95;  Dec.  Dig.  § 
24.*] 

4.  Apfeai.  and  Ebbob  {§  1051*)- Review— 
Habuless  Ebbob. 

Where  it  was  conceded  that  the  goods  for 
which  plaintiff  was  allowed  to  recover  in  suit 
for  conversion  were  sold  by  defendant,  the 
erroneous  admission  of  a  deposition  relating 
only  to  that  subject  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4161-4170;  Dec  Dig.  { 
1051.*] 

5.  Appeal  and  Ebbob  (|  1078*)— Waiveb  of 
Ebbobs. 

Assignments  of  error  not  relied  upon  are 
waived  .and  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  apd 
Error,  Cent  Dig.  {§  4256^61;  Dec  Dig.  $ 
1078.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;   Bruce  Blake,  Judge. 

Action  by  a  W.  Blckford  against  Fred  R. 
Hupp.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.'    Affirmed. 

Peacock  &  Ludden,  of  Spokane,  for  appel- 
lant Alex.  M.  Winston,  of  Spokane,  for  re- 
spondent 

MOUNT,  J.  Tbls  action  was  brought  by 
the  plaintiff  to  recover  the  value  of  certain 
goods  alleged  to  have  been  converted  by  the  de- 
fendant. The  answer  of  the  defendant  con- 
sisted of  a  general  denial,  and  also  an  affirm- 
ative defense  to  the  effect  that  prior  to  the 
date  the  property  was  alleged  to  have  been 
sold  by  the  defendant,  a  settlement  was  had 
between  the  plaintiff  and  the  defendant ;  that 
the  defendant  had  paid  the  plaintiff  a  certain 
sum  of  money  in  satisfaction  of  all  claims  and 
demands.  Upon  these  issues  the  case  was 
tried  to  the  court  and  a  jury.  A  verdict  was 
returned  in  favor  of  the  plaintiff.  The  de- 
fendant has  appealed. 

At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved  the  court  for  a  nonsuit  on 
the  grounds:    First,  that  the  evidence  failed 


to  show  a  conversion;  and,  second,  that 
the  evidence  of  the  plaintiff  showed,  a  Snal 
settlement  Upon  the  trial  of  the  case  the 
plaintiff  testified,  in  substance,  that  he  was 
the  owner  of  the  goods  alleged  In  his  com- 
plaint to  have  been  converted  by  the  defend- 
ant; that  he  had  stored  these  goods  at  a 
warehouse  In  Copperfleld,  Or.,  with  certain 
goods  of  the  defendant;  that  thereafter  the 
defendant,  without  the  knowledge  of  the 
plaintiff,  sold  the  goods  In  the  warehouse  to 
a  firm  known  as  Bates  &  Rogers  Construc- 
tion Company;  that  this  company  had  after- 
wards moved  the  goods  away.  The  plaintiff 
also  testified  as  to  the  value  of  the  goods. 
He  also  testified  that  at  a  certain  time  after 
the  storing  of  the  goods  and  before  he  knew 
of  the  sale  thereof,  he  had  made  a  settle- 
ment with  the  defendant  for  the  amount  due 
him  for  certain  contract  work  which  he  had 
performed  for  the  defendant  He  also  tes- 
tified that  at  the  time  of  tbls  settlement  the 
property  stored  In  the  warehouse  at  Copper- 
field  was  not  considered  and  did  not  form  a 
part  of  the  settlement  for  moneys  due  under 
the  contract 

[1]  It  Is  contended  by  the  appellant  that 
there  could  be  no  conversion  of  the  goods 
under  this  statement  of  facts,  and  that  the 
rule  Is  that  the  defendant  could  not  be  charg- 
ed with  conversion  of  goods  unless  be  had 
actual  or  constructive  possession  of  them  at 
the  time  of  the  alleged  conversion.  It 
this  Is  the  rule,  we  are  satisfied  that  under 
the  evidence  the  defendant  at  the  time  he 
sold  the  goods  assumed  constructive  posses- 
sion. If  the  goods  belonged  to  the  plaintiff 
and  were  stored  by  him  in  a  warehouse,  and 
afterwards  were  sold  by  the  defendant  to  a 
third  person,  who  removed  them,  this  was 
clearly  a  conversion.  In  the  case  of  Ramsby 
V.  Beezley,  11  Or.  49,  8  Pac  288,  that  court 
says: 

"Of  the  different  ways  by  which  a  conver- 
sion of  personal  property  ma;  be  effected,  one 
is  where  a  party  sells  the  property  of  another 
without  his  authority  or  consent  Such  sale 
is  the  assumption  of  ownership,  of  dominion 
over,  or  right  to  control,  the  property,  incon- 
sistent with,  and  in  denial  of  the  rights  of  the 
true  owner.  Hence  it  is  said,  'Every  assuming 
by  one  to  dispose  of  the  goods  of  another  is  a 
conversion.'  Trover,  Bacon's  Abridg.,  631.  Or 
'the  assumption  of  authority  over  property,  and 
actual  sale  constitutes  a  conversion.'  Gilman 
v.  Hill,  36  N.  H.  324.  No  actual  force  need  be 
used  (Gibbs  v.  Chase,  10  Mass.  128),  nor  any 
manual  taking  or  removal  of  the  property  (Rey- 
nolds V.  Shuler,  5  Cow.  [N.  Y.]  326;  Connah 
V.  Hale,  23  Wend.  [N.  Y.]  465),  nor  proof  that 
the  defendant  had  actual  possession  of  the 
property  (Femald  v.  Chase,  37  Me.  290),  for, 
m  tjie  language  of  Sbepley,  C.  J. :  'The  exercise 
of  such  a  claim  of  right,  or  dominion  over  the 
property  as  assumes  that  he  is  entitled  to  the 
possession,  or  to  deprive  the  other  party  of  it, 
18  a  conversion.' " 

We  are  saUsfled,  therefore,  that  if  the 
plaintiffs  evidence  Is  to  be  believed,  there 
was  a  conversion. 

[2,3]  It  Is  also  argued  that  there  was  a 
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settlement  between  the  parties.  It  Is  no 
doubt  true,  If  this  settlement  took  Into  con- 
sideration these  goods,  that  the  plaintiff  Is 
not  entitled  to  recover.  But  if  bis  statement 
is  true  that  these  goods  were  not  taken  into 
consideration,  but  that  the  settlement  was 
only  for  the  contract  price  of  certain  con- 
struction work,  then  he  is  entitled  to  recover, 
if  the  defendant  sold  his  goods  and  delivered 
them  to  a  third  party.  These  were  both  ques- 
tions for  the  Jury  under  the  evidence  In  the 
case. 

[4]  It  Is  also  claimed  by  the  appellant  that 
the  court  erred  in  not  striking  a  certain 
deposition.  I%ere  was  no  prejudicial  error 
in  this,  because  it  was  conceded,  as  we  under- 
stand the  record,  that  the  goods  for  which 
the  plalntlfl  was  allowed  to  recover  were 
sold  by  the  defendant.  The  testimony  of 
this  witness  related  only  to  that  subject 

[<]  Several  assignments  of  error  are  made 
upon  the  instructions.  But  these  are  ap- 
parently not  relied  upon.  The  court  very 
dearly,  fairly,  and  fully  Instructed  the  jury 
with  reference  to  the  law  of  the  case.  We 
think  it  is  xinnecessary  to  review  these  in- 
structions.   We  find  no  error  in  the  record. 

The  judgment  is  affirmed. 

GROW,  C.  J.,  and  MAIN,  ELUS,  and 
PUM.ERTON,  JJ.,  concur. 


(St  Wash.  419)  

STATE  T.  WILSON,     (No.  12179.) 
(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  Pebjubt  (8  6*)  —  Elements  or  Oftknse  — 
Dbfinition  of  "Pebjubt"— Constbuction. 

Bern.  &  BaL  Code,  §  2351,  declaring  that 
every  person  w(ho,  in  any  action  or  proceeding, 
in  which  an  oath  may  be  lawfully  administered, 
shall  state  as  true  any  material  matter  which 
be  knows  to  be  false,  shall  be  guilty  of  "per- 
jury," is  broader  than  common-law  perjury,  con- 
fined to  the  giving  of  false  testimony  in  a  ju- 
dicial proceeding  before  a  competent  jurisdiction, 
but  applies  only  to  cases  where  the  alleged  false 
oath  IS  taken  and  testimony  is  given  m  a  ju- 
dicial proceeding. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  Si  7-17;   Dec.  Dig.  |  6.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Perjury.] 

2.  Pebjubt  (8  5*) — Statutobt  Pbo visions— 
"Pbockeding  ob  Investigation  Authobiz- 
KD    BY   Law"— "Pebjubt   in    Second   De- 

OREE  " 

Rem.  &  Bal.  Code,  8  2353,  providing  that 
every  person  who,  in  a  proceeding  or  investiga- 
tion authorized  by  law,  shall  knowingly  swear 
falsely,  shall  be  guilty  of  "perjury  in  lie  second 
degree,"  applies  to  investigations  held  under  the 
warrant  of  the  Legislature,  as  distinguished  from 
an  offense  recognized  as  criminal  at  the  com- 
mon law,  and  covers  offenses  not  included  in 
section  2351,  punishing  perjury  in  the  first  de- 
gree and  applicable  in  all  cases  where  the  false 
oath  is  taken  and  testimony  given  in  a  ju- 
dicial proceeding,  and  one  charged  with  perjury 
in  a  judicial  proceeding  may  not  be  convicted 
under  section  2353  on  the  theory  that  the  ele- 
ments of  the  offense  denounced  thereby  are  in- 
dnded  within  section  2351. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  88  4-^,  35;   Dec.  Dig.  8  5.*] 


3.  Pebjubt  (8  11*)  —  SxATirnES  —  Constbuc- 
tion. 

Bem.  &  Bal.  Code,  8  ^352,  providing  that  It 
shall  be  no  defense  for  perjury  in  the  first  de- 
gree that  accused  did  not  know  the  materiality 
of  his  false  testimony,  if  it  was  material,  and 
might  have  •afected  the  proceeding,  does  not 
provide  that  false  material  testimony  shall  be 
perjury  in  the  first  degree  punishable  by  section 
2351,.  and  if  not  material  shall  be  perjury  in  the 
second  degree  punishable  by  section  2352. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  §8  38-64 ;    Dec.  Dig.  8  U.*] 

4.  Indictment  and  Infobmation    (8  186*)— 
Offenses  Included — Statutes. 

Lesser  crimes  are  not  to  be  included  unless 
demanded  by  the  plain  provisions  of  the  statute 
punishing  crime,  or  the  facta  proved  at  the  trial 
bring  the  case  within  the  definition  of  the  lesser 
crime. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  8  576 ;  Dec.  Dig.  8 
186.*]  -  .         . 

6.  Cbiminal   Law    (8    361*)— Evidence— Ex- 

FXANATOBT  MATTEBS. 

Where  the  state  showed  that  accused  had 
previously  made  defamatory  statements  in  a 
spirit  of  malice  and  ill  will  toward  the  prosecut- 
ing witness,  accused  should  be  given  an  oppor- 
tunity to  deny  or  explain  the  statements. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  802,  803 ;  Dec.  Dig.  8  361.*] 

8.  Pebjubt  (8  37»)  —  Ihstbuotions  —  Sinr- 

ficienct. 

An  instruction  that  every  unqualified  state- 
ment of  that  which  one  does  not  know  to  be 
true  is  equivalent  to  a  statement  of  that  which 
he  knows  to  be  false,  and  that  to  find  accused 
guilty  of  perjury  the  jury  must  find  that  he 
willfully  gave  the  testimony  knowing  the  same 
to  be  false  and  untrue,  and  that  intent  is  the 
basis  of  every  moral  action,  and  that  the  words 
"knowingly  and  willfully"  mean  with  a  criminal 
intent,  sufficiently  submits  the  issue  of  reason- 
able ground  of  accused  for  believing  his  testi- 
mony to  be  true  or  evident  forgetfulness  and 
want  of  intent  to  willfully  testify  falsely. 

[Ed.  Note. — For  other  cases,  see  Perjury, 
Cent  Dig.  8S  134-138;   Dec.  Dig.  8  37.*] 

Department  1.  Appeal  from  Superior 
Court,  Okanogan  County;  C  E.  Claypool, 
Judge. 

W.  0.  Wilson  was  convicted  of  perjury  in 
the  second  degree,  and  he  appeals.  Revers- 
ed and  remanded  for  new  trial. 

William  C.  Brown,  of  Okanogan,  for  appel- 
lant J.  W.  Faulkner,  of  Okanogan,  Neal  & 
Neal,  of  Conconully,  and  Cbas.  A.  Johnson,  of 
Okanogan,  for  the  State. 

CHADWICK,  J.  Appellant  Is  charged  by 
Information  with  the  crime  of  perjury  In  the 
first  degree.  A  further  statement  of  the 
charge  Is  unnecessary  to  the  determination 
of  the  case  In  this  court  After  a  trial,  ap- 
pellant was  convicted  of  the  crime  of  per- 
jury In  the  second  degree.  A  judgment  upon 
the  verdict  was  rendered,  and  defendant  was 
sentenced  to  Imprisonment  In  the  state  peni- 
tentiary for  a  term  of  not  less  than  six 
months  nor  more  than  two  years. 

Numerous  errors  are  assigned,  but  few  of 
them  will  require  discussion  In  this  court 

The  court  instructed  the  jury  that  an  In- 


•For  other  case*  u*  lam*  topic  and  lecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  IndexM 


Digitized  by 


(^oogle 


456 


145  PACinO  BBPOBTER 


(Wasb. 


fomuttton  charging  perjury  in  tbe  first  de- 
gree includes  the  lesser  crime  of  perjury  In 
the  second  degree,  and  if  the  Jury  found  to 
their  satisfaction  and  heyond  a  reasonable 
doubt  that  all  of  the  essential  elements  of  the 
crime  charged  had  been  proven,  except  the 
materiality  of  the  testimony  charged  to  have 
been  falsely  given,  tbe  defendant  would  be 
guilty  of  the  crime  of  perjury  in  the  second 
degree,  and  that  it  should  find  accordingly. 

At  common  law  the  crime  of  "willful  and 
corrupt  perjury"  is  defined  by  Sir  E]dward 
Ck>ke  to  be: 

"A  crime  committed  when  a  lawful  oath  is  ad- 
ministered in  some  judicial  proceeding  to  a  per- 
son who  swears  willfully,  absolutely  and  false- 
ly in  a  matter  material  to  the  issue  or  point  in 
question."    4  Black.  Com.  137;    3  Inst  164. 

"Perjury  by  the  common  law  seemeth  to  be  a 
willful  false  oath  by  one  who,  being  lawfully 
required  to  depose  the  truth  in  any  proceeding  in 
a  court  of  justice,  swears  absolutely  in  a  mat- 
ter of  some  consequence  to  tbe  point  in  ques- 
tion, whether  he  be  believed  or  not"  Ba.  Abr. 
Tit  "Perjury";   1  Russ.  Crimes  (Int  Ed.)  294. 

"Perjury,  not  speaking  of  its  affinities,  is  the 
willful  giving  under  oath,  in  a  judicial  proceed- 
ing or  other  course  of  justice,  of  false  testimony 
material  to  the  issue  or  pofait  of  inquiry."  1 
Bishop,  N.  C.  Law,  468  (4). 

False  swearing  in  any  proceeding  other 
than  in  a  court  of  Justice  was  not  taken  ac- 
count of  as  a  crime  at  common  law.  Per- 
jury, however,  was  noticed  and  punished 
solely  upon  the  theory  that  a  false  oath  was 
"an  obstruction  of  justice."  At  conunon  law 
the  false  oath  "must  be  taken  either  in  a 
Judicial  proceeding  of  the  like  nature,  where- 
in the  king's  honour  or  interest  are  concern- 
ed."   1  Buss.  Crimes  ant  Ed.)  294. 

"The  law  takes  no  notice  of  any  perjury  but 
such  as  is  committed  in  some  court  of  justice 
having  power  to  administer  an  oath;  or  before 
some  magistrate  or  proper  officer  invested  with 
a  similar  authority,  in  some  proceedings  relative 
to  a  civil  suit  or  a  criminal  prosecution;  for  it 
esteems  all  other  oaths  unnecessary,  at  least  and 
therefore  will  not  punish  the  breacli  of  them." 
4  Black.  Com.  137. 

"In  the  case  of  perjury,  I  take  the  circum- 
stances requisite  to  be  these:  The  oath  must  be 
taken  in  a  judicial  proceeding,  before  a  compe- 
tent jurisdiction ;  and  it  must  be  material  to  the 
Suestion  depending."    Lord  Mansfield,  in  Rex  v. 
Lyiett,  1  T.  R.  63. 
[1]  Onr  Legislature  has  defined  perjury: 

"Every  person  who,  in  any  action,  proceeding, 
hearing,  mquiry  or  investigation,  in  which  an 
oath  may  lawfully  be  administered,  shall  swear 
that  he  will  testify,  declare,  depose  or  certify 
truly,  or  that  any  testimony,  declaration,  deposi- 
tion, certificate,  affidavit  or  other  writing  by  him 
subscribed  is'  true,  and  who  in  such  action,  pro- 
ceeding, hearing,  inquiry  or  investigation  shall 
state  or  subscribe  as  true  any  material  matter 
which  he  knows  to  be  false,  shall  be  guilty  of 
perjury  in  the  first  degree  and  shall  be  punished 
by  imprisonment  in  the  state  penitentiary  for 
not  more  than  fifteen  years."  Rem.  &  Bal. 
Code,  §  2361. 

This  statute  is  clearly  no  broader  than 
was  the  common  law,  and  must,  when  con- 
sidered in  tbe  light  of  other  statutes,  be  held 
to  apply  in  all  cases  where  the  alleged  false 
oath  is  taken  and  testimony  is  given  in  or 
in  aid  of  a  Judld'al  proceeding.  Courts  and 
Legislatures  have  recognized  that  perjury  as 


defined  at  common  law  and  by  statute  Is  not 
only  complete  within  itself,  but  is  ezduaive 
of  other  oCTenses  against  the  truth.  Conse- 
quently the  Legislature  of  this  state  and  of 
other  states  have  passed  many  special  stat- 
utes, and  many  general  statutes  making  cer- 
tain oftenses  perjury  that  would  not  be  so 
either  under  the  common  law  or  under  the 
statute,  for  crimes  are  not  to  be  created  by 
construction.  If  there  be  a  reasonable  doubt, 
justice  demands  that  it  be  resolved  in  fa- 
vor of  innocence  of  the  party  charged.  State 
V.  Hazeltine,  143  Pac.  436;  State  t.  Furth, 
144  Pac.  907. 

An  evidence  of  the  legislative  intent  to  re- 
flect this  principle  in  its  work  may  be  found , 
in  statutes  making  tbe  follovring  offenses 
perjury:  Any  willful,  false  swearing  In 
any  bank  examination  (section  3300);  tbe 
taking  of  a  false  oath  when  registering  for 
voting  in  a  school  district  of  the  first  class 
(section  4702);  false  statements  by  candi- 
dates at  primary  elections  (section  4S35) ; 
tbe  swearing  in  of  an  illegal  vote  at  an  elec- 
tion (section  4838);  a  false  sworn  statement 
under  the  Sales  in  Bulk  Law  (section  5298) ; 
a  false  oath  in  procuring  marriage  licenses 
(sections  7164,  7165);  a  false  oath  to  sup- 
port the  registration  of  a  land  title  under 
the  Torrens  Act  (section  8898) ;  a  false  list- 
ing of  property  for  taxation  (section  9130). 
These  oSeuses,  in  the  absence  of  a  special 
statute,  would  not  be  punishable  under  sec- 
tion 2351. 

[2]  Section  2351  was  passed  in  1900.  At 
the  same  time  and  as  a  part  of  the  same  act, 
tbe  Legislature  passed  a  general  statute, 
which,  as  counsel  states  and,  so  far  as  we 
know,  is  unknown  to  the  law  of  any  other 
state.  It  is  an  original  conception  so  far 
as  the  law  of  this  state  Is  concerned. 

"Every  person  who,  whether  orally  or  in  writ- 
ing, and  whether  as  a  volunteer  or  in  a  pro- 
ceeding or  investigation  authorized  by  law,  shall 
knowingly  swear  falsely  concerning  any  matter 
whatsoever,  shall  be  guilty  of  perjury  in  the  sec- 
ond degree  and  shall  be  punished  by  imprison- 
ment in  the  state  penitentiary  for  not  more  than 
five  years,  or  by  imprisonment  in  tbe  county  jaU 
for  not  more  than  one  year."  Rem.  &  Bal. 
Code,  i  2353. 

Section  2351  defines  a  felony.  Under  sec- 
tion 2353,  one  may  be  punished  as  for  a  fel- 
ony or  a  misdemeanor,  as  the  trial  judge 
may  determine. 

It  is  the  contenti<m  of  the  state  that,  in 
so  far  as  perjury  may  be  committed  "in  a 
proceeding  or  investigation  authorized  by 
law,"  perjury  In  the  second  degree  is  included 
in  a  charge  of  perjury  in  the  first  degree. 
We  cannot  assent  to  this  reasoning.  If  it 
were  so,  the  Legislature  has  done  a  vain  and 
useless  thing.  The  adoption  of  section  2353 
would  serve  no  purpose  and  lead  only  to  ir- 
reconcilable confiict  and  confusion;  for  If 
both  sections  can  be  made  to  apply  to  tbe 
same  state  of  facts  and  cover  any  and  "all 
proceedings  or  Investigations  authorized  by 
law,"  and  these  words  include  a  civil  "ac- 
tion" (section  2351)  or  a  proceeding  in  a  cour* 
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of  Justice  or  in  furtherance  of  Its  jurisdic- 
tion and  Its  functions,  any  convicted  person 
could  contend  for  a  sentence  under  the  mis- 
demeanor clause  of  section  2353.  Thus  a 
false  oath  taken  In  a  court  of  Justice,  which 
from  the  earliest  times  has  been  held  In  dis- 
favor and  contempt  (it  was  called  "willful 
and  corrupt"  perjury  at  common  law),  and 
punished  by  the  severest  penalties,  would  be 
reduced  to  a  misdemeanor  If  the  judge  pro- 
nouncing the  sentence  so  willed.  We  can- 
not believe  that  the  Legislature  ever  Intend- 
ed such  consequences,  but  rather  by  adopt- 
ing section  2353  It  meant  to  cover  those  of- 
fenses against  truth  which  occur  in  extra- 
judicial proceedings  and  investigations  and 
proceedings  and  Investigations  held  by  quasi 
Judicial  boards,  commissions,  and  committees 
where  a  false  oath  could  not  be  held  to  be 
perjury  under  the  theory  that  it  operated  as 
an  "obstruction  of  Justice"  as  the  stream  of 
Justice  flows  in  the  courts  of  the  state,  or 
in  proceedings  ancillary  or  in  aid  of  the  ju- 
risdiction of  the  courts  to  try  and  determine. 
public  and  private  controversies.  "Proceed- 
ings or  investigatljons^  authorized  by  law" 
must  be  held  to  mean  proceedings  or  investi- 
gations defined  by  or  held  under  the  war- 
rant of  the  legislative  body,  as  distinguished 
from  an  offense  recognized  as  criminal  at  the 
common  law,  which  is  adopted  in  so  far  as  it 
la  not  inconsistent  as  an  integral  part  of  our 
criminal  code. 

It  Is  evident  that  section  2353  was  passed 
to  cover  by  general  statute,  offenses  which 
in  Boine  states  have  been  called  false  swear- 
ing and  made  punishable  eo  nomine  by  stat- 
ute. 2  Bish.  N.  C.  L.  1014.  No  other  con- 
Btruction  can  be  given  to  section  2353,  for 
from  the  very  nature  of  things  there  can  be 
no  shades  or  degrees  In  the  crime  of  per- 
jury when  committed  in  a  court  of  Justice. 
Neither  the  common  law  nor  the  statute 
makes  any  distinction  between  a  black  lie 
and  a  white  lie.  If  either  is  willfully  false 
and  material  to  the  issue,  it  is  perjury. 

If  a  convicted  man  is  entitled  to  consider- 
ation, it  may  be  given  him,  for  the  Judge  has 
a  wide  discretion.  He  may  meet  and  measure 
any  extenuating  circumstance  or  circum- 
stances when  passing  sentence.  But  the 
crime,  if  committed,  is  complete  when  a  per- 
son takes  an  oath  and  willfnlly  testifies  as 
the  truth  that  which  he  knows  to  be  false. 

The  perjury  alleged  to  have  been  commit- 
ted in  this  case  occurred  In  an  action  in 
which  an  oath  was  lawfully  administered.  In 
such  cases  "every  person  •  •  •  ghall  be 
guilty  of  perjury  in  the  first  degree."  Sec- 
tion 2351. 

[3]  Ck>an8el  contend  that  the  judgment  of 
the  court  may  be  sustained  upon  the  theory: 
If  the  testimony  be  material  to  the  issue,  the 
offense  would  fall  within  section  2351,  and, 
if  not  material,  under  section  2353.  The  an- 
swer to  this  contention  is  that  the  statute 
makes  no  such  distinction.  Counsel  have 
misread  section  2362.    That  section  does  not 


provide  that  testimony  given  under  the  one 
section,  if  material,  shall  be  perjury  in  the 
first  degree,  and  if  not  material  to  the  Issue 
shall  be  perjury  in  the  second  degree.  It 
says  that  it  shall  be  no  defense  for  perjury 
in  the  first  degree  that  the  defendant  did  not 
know  the  materiality  of  his  false  statement 
if  it  was  Indeed  material  and  might  have 
affected  such  proceeding.  The  statute  goes, 
not  to  the  materiality  of  the  testimony,  but 
to  the  mental  status  of  the  person  giving  the 
testimony. 

Nor  can  the  verdict  and  Judgment  be  sus- 
tained upon  the  theory  that  perjury  In  the 
second  degree  is  a  crime  included  within  the 
definition  of  perjury  In  the  first  degree.  We 
have  already  held  that  there  can  be  no  de- 
grees of  guilt  when  the  false  oath  and  mate- 
riality of  the  testimony  has  been  establish- 
ed. The  offender  is  either  guilty  or.  he  is 
not  guilty. 

[4]  Furthermore,  we  have  held  that  lesser 
crimes  are  not  to  be  included,  nor  are  com- 
promise verdicts  to  be  invited  unless  de- 
manded by  the  plain  provision  of  a  statute 
or  the  facts  developed  at  the  trial  bring  the 
case  within  the  definition  of  the  lesser  crime. 
State  V.  McPhall,  39  Wash.  199,  81  Pac.  683; 
State  V.  Kruger,  60  Wash.  542,  111  Pac.  769 ; 
State  V.  Pepoon,  62  Wash.  635,  114  Pac.  449; 
State  T.  Blaine,  64  Wash.  122,  116  Pac.  660; 
State  V.  Phillips,  65  Wash.  324,  118  Pac.  43; 
State  V.  Harsted,  66  Wash.  158,  119  Pac.  24 ; 
State  V.  Ash,  68  Wash;  194,  122  Pac.  995,  39 
I..  R.  A  (N.  S.)  611 ;  State  v.  Hart,  79  Wash. 
225,  140  Pac.  321. 

[S]  We  shall  not  make  a  close  argument 
upon  the  remaining  assignments  of  error,  ex- 
cept to  say  that  in  the  event  of  a  retrial,  if 
the  state  Introduces  evidence  tending  to  show 
that  the  defendant  had  theretofore  made  de- 
famatory statements  in  a  spirit  of  malice  and 
HI  will  toward  the  prosecuting  witness,  the 
defendant  should  be  given  a  like  opportunity 
to  deny  or  explain  away  the  alleged  state- 
ments. 8  Bishop's  New  Procedure,  S  935 ;  80 
Gyc.  1444. 

[6]  Appellant  requested  an  instruction  cov- 
ering honest  belief,  reasonable  ground  for  be- 
lieving his  testimony  to  be  true,  evident  for- 
getfulness,  and  lack  of  intent  to  willfully 
testify  falsely.  The  court  whoi  instructing 
the  Jury  told  them  that: 

"Every  unqualified  statement  of  that  which 
one  does  not  know  to  be  true  Is  equivalent  to  a 
statement  of  that  which  he  knows  to  be  false." 

It  is  complained  that  the  court  did  not  in- 
struct the  jury  that  this  statutory  definition 
should  be  taken  with  the  qualification  that 
there  must  be  a  criminal  intent,  an  absence 
of  honest  belief,  or  honest  mistake.  On  the 
other  hand,  it  Is  contended  that  the  court 
covered  this  objection  by  Instructing  the 
Jury  that.  In  order  to  find  the  defendant 
guilty,  th^  must  find  that  he  willfully  gave 
the  testimony  knowing  the  same  to  be  false 
and  untrue.  The  court  Instructed  the  Jury 
that  Intent  is  the  basis  of  every  moral  ao- 
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tlon,  and  the  words  "knowingly  and  willful- 
ly" mean  with  a  criminal  Intent  We  are  not 
prepared  to  say  that  the  instruction  of  the 
court  did  not  meet  the  full  intendment  of 
the  law. 

Other  assignments  of  error  are  made,  but 
the  matters  discussed  will  not  be  material 
or  are  not  likely  to  occur  upon  a  retrial.  For 
the  reasons  assigned,  the  judgment  of  the 
lower  court  is  reversed.  Remanded  for  a 
new  trial. 

CROW,  G.  J.,  and  OOSB,  MORRIS,  and 
PARKER,  JJ.,  concur. 


(83  Wash.  303) 

GUSTAVESON  v.  DWTER.    (No.  1161&) 
(Supreme  Ourt  of  Washington.    Jan.  8,  1915.) 

1.  AnviBSK  Possession  (|  7*) — MtrNicrPALiTT. 

Though  the  general  statute  of  limitations 
(Rem.  &  Bal.  Code,  ^  167)  applies  to  actions  by 
counties  and  municipalities,  it  does  not  apply 
to  a  municipality  holding  property  in  a  govern- 
mental capacity  for  public  purposes,  and  title  by 
adverse  possession  cannot  be  acquired  against  it. 
[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  24-42;   Dec.  Dig.  S  7.*] 

2.  LiurrATioN  op  AcnoRS  ({  11*)— Limita- 
tion AS  Against  Counties  and  Munioi- 

FALITIEB. 

A  county,  purchasing,  as  required  by  Rem. 
&  Bal.  Code,  t  9268,  land  at  a  tax  sale  for  want 
of  another  purchaser  acts  as  the  agent  of  the 
sovereign,  and  the  general  statute  of  limitations 
does  not  run  against  it  while  the  title  acquired 
rests  in  it,  and  one  may  not  by  adverse  posses- 
sion acquire  title. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  35-39;   Dec.  Dig.  {  11.*] 

3.  Limitatioct  of  Actions  (i  11*)— Limitation 
AS  Against  Counties  and  Municipal- 
ities. 

The  general  statute  of  limitations,  though 
applicable  to  counties  and  municipalities,  does 
not  bar  a  right  by  them  to  enforce  the  collection 
of  taxes. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S§  35-39 ;   Dec.  Dig.  |  11.*] 

4.  Estoppel  (|  62*)— Advebbe  PossBssioa— 
County. 

Where  an  individual  *in  possession  of  land, 
title  to  which  a  county  acquired  at  a  tax  sale, 
made  no  improvements  adding  to  the  value  of 
the  land,  and  the  county,  during  the  period  of 
his  possession,  did  not  levy  any  tax  on  the 
land,  and  he  did  not  at  any  time  pay  any  tax 
thereon,  the  county  was  not  estopped  from  as- 
serting title  against  him. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §§  151-153;  Dec.  Dig.  {  62.*] 

Gose  and  Chadwick,  JJ.,  dissenting. 

En  Banc.  On  rehearing.  Overruled  and 
Judgment  affirmed. 

For  former  opinion,  see  78  Wash.  336,  139 
Pac.  194. 

Oarrey,  Kelly  &  MacMahon,  of  Tacoma, 
for  appellant  A.  O.  Burmeister  and  Gordon 
&  Remann,  all  of  Tacoma,  and  W.  V.  Tan- 
ner, Scott  Z.  Henderson,  and  L.  L.  Thomp- 
son, all  of  Olympia,  amicus  curie,  for  re- 
spondent. 


PARKER,  J.  This  case  is  before  us  apon 
rehearing.  It  was  decided  in  respondent's 
favor  on  February  28th  last  by  department 
2  of  the  court,  upon  the  theory  that  the  ad- 
verse possession  upon  which  appellant  rests 
his  claim  to  the  land  Involved  did  not  sus- 
tain his  claim  of  title  because  ten  years  bad 
not  elapsed  since  title  to  the  land  was  in  the 
county  by  virtue  of  the  county  having  pur- 
chased it  at  tax  sale  for  want  of  another 
purchaser,  though  appellant  may  have  been 
in  actual  possession  of  the  land  since  the 
purchase  thereof  by  the  county  at  tax  sale 
more  than  ten  years  prior  to  the  commence- 
ment of  this  action;  and  that  the  county  pur- 
chased and  held  title  in  trust  for  the  state  as 
well  as  for  the  county  and  municipalities 
which  were  entitled  to  share  in  the  tax  for 
which  the  county  purchased  the  land,  thus 
preventing  the  statute  of  limitation  from 
running  in  favor  of  appellant  while  title  to 
the  laud  was  in  the  county.  Gustavesou  v. 
Dwyer,  78  Wash.  336,  139  Pac.  194. 

In  the  department  decision,  certain  sec- 
tions of  our  revenue  statutes  were  noticed, 
from  which  the  conclusion  was  drawn  that 
upon  the  purchase  of  the  land  by  the  county, 
the  proceeds  of  sale  thereof  to  be  thereafter 
made  by  the  county  were  by  law  required  to 
be  distributed  to  the  state,  as  well  as  the 
municipalities  entitled  to  the  tax,  for  which 
the  county  was  by  law  compelled  to  purchase 
the  land  for  want  of  another  purchaser. 
The  trust  relation  which  the  department 
decision  assumed  existed  between  the  county 
and  the  state  upon  the  purchase  of  the  land 
by  the  county  was  rested  upon  these  provi- 
sions of  our  revenue  statutes  alone;  and 
upon  this  theory,  the  state  being  held  to  be 
a  beneficiary  having  an  interest  in  the  land, 
the  adverse  possession  of  appellant  was  of 
no  avail  to  him  while  the  land  was  so  held 
by  the  county,  because  the  statute  of  limita- 
tion does  not  run  against  the  state.  Certain 
other  sections  of  the  revenue  statutes  are 
now  called  to  our  attention  which  lend  some 
support  to  the  present  contention  of  counsel 
for  appellant  that  this  view  of  the  statute 
entertained  by  department  2  was  erroneous. 
However  this  may  be,  further  consideration 
has  led  us  to  the  conclusion  that  there  is  a 
broader  view  of  the  relation  of  the  state  to 
the  title  of  the  land  thus  purchased  by  the 
county  in  pursuance  of  the  statute  at  tax 
sale  for  want  of  another  purchaser,  which 
must  control  the  question  of  adverse  posses- 
sion here  presented. 

[1]  While  our  general  statute  of  limita- 
tions applies  to  actions  by  or  for  the  bene- 
fit of  counties  and  other  municlpolitles  (Kern. 
&  BaL  Code,  i  167),  It  has  been  held  that  the 
statute  does  not  apply  as  against  a  munic- 
ipality so  as  to  permit  the  acquisition  of 
tiUe  by  adverse  possession  to  a  portion  of  a 
street  within  the  municipality.  West  Seattle 
V.  West  Seattle  Land  &  Improvement  Co.,  38 
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Wash.  359,  SO  Pac.  649.  This  holding  rests  [ 
upon  the  theory  that  such  property  is  held 
by  the  municipality,  or  rather  controlled  by 
it.  In  a  governmental  capacity  for  public 
purposes.  And  to  hold  the  general  statute 
of  limitations  applicable  to  actions  Involving 
title  to  property  so  held  would  be  to  hold 
that  such  statute  runs  against  the  state. 
The  rule  touching  the  inapplicability  of  a 
general  statute  of  limitations  in  such  cases, 
although  such  statute  by  its  terms  be  appli- 
cable to  municipalities  as  well  as  private  in- 
dividuals, is  stated  in  19  Am.  &  Eng.  End. 
of  Law,  191,  as  follows: 

"The  better  rale  seems  to  be  that,_  where  a 
municipality  seeks  to  assert  rights  which  are  of 
a  public  nature  and  such  as  pertain  purely  to 
goveromental  affairs,  the  exemption  in  favor  of 
sovereignty  applies,  and  the  statute  of  limita- 
tions will  not  constitute  a  bar,  unless  it  is  ex- 
pressly 80  provided.  But,  in  all  other  respects, 
counties,  cities,  and  other  municipal  subdivisions 
are  governed  by  the  statute  as  fully  and  to  the 
same  extent  as  individuals." 

Upon  this  principle  the  decisions  of  tlds 
court  in  O'Brien  v.  Wilson,  51  Wash.  62,  97 
Paa  1116,  and  State  v.  Seattte,  57  Wash. 
602,  107  Pac.  827,  27  L.  R.  A.  (N,  8.)  1188, 
are  rested,  although  those  decisions  Involved 
the  question  of  the  general  statute  of  lim- 
itations running  against  the  state  direct,  at  a 
time  when  the  statute  was  In  terms  applica- 
ble to  the  state.  It  was  there  held  that  ad- 
verse possession  could  not  impair  the  title 
of  the  state  to  school  and  university  lands, 
upon  the  theory  that  such  lands  were  held 
by  the  state  for  a  specific  public  purpose, 
and  not  in  a  mere  proprietary  capacity. 

We  regard  the  vital  question  here  to  be: 
Does  the  county  hold  land,  acquired  by  pur- 
chase at  tax  sale  for  want  of  another  pur- 
chaser, in  a  governmental  capacity,  as  dis- 
tinguished from  a  proprietary  capacity? 
since  it  is  plain  the  statute  would  not  nm 
against  the  county  in  the  former  Instance 
but  would  In  the  latter. 

[2,3]  Looking  to  the  power  in  the  exer- 
cise of  which  the  county's  title  to  this  land 
originated,  we  are  constrained  to  hold  that 
the  county  did  not  acquire  or  hold  the  land 
in  a  proprietary  capacity  but  in  a  govern- 
mental capacity.  The  land  is  not  acquired 
by  the  county  voluntarily,  but  In  the  exercise 
of  a  mandatory  duty  prescribed  by  the  state 
and  in  the  exercise  of  the  sovereign  power 
of  taxation.  Bern.  &  Hal.  Code,  i  9268.  It 
acts  in  effect  as  the  agent  of  the  sovereign, 
even  though  its  action  is  largely  for  the 
benefit  of  the  people  of  the  county  and  the 
municipalities  entitled  to  share  In  the  tax 
for  which  the  county  is  compelled  to  pur- 
chase the  land  for  want  of  another  pur- 
chaser. By  the  greater  weight  of  authority 
it  is  held  that  a  general  statute  of  limita- 
tions, though  it  may  be  in  terms  applicable 
to  counties  and  other  municipalities,  will 
not  bar  the  right  of  such  municipality  to  en- 
force the  collection  of  taxes.  These  holdings 
test  upon  a  principle  which  we  regard  as 


controlling  here,  although  no  decision  has 
come  to  our  notice  dealing  with  the  applica- 
tion of  a  statute  of  limitation  to  the  exact 
situation  here  involved.  In  Port  Towusend 
V.  Easenbels,  28  Wash.  533,  551,  68  Pac.  1045, 
1051,  Judge  Anders,  speaking  for  the  court, 
said: 

"An  action  to  recover  a  tax  is  an  action  to 
enforce  a  public  right.  And  it  has  been  held 
that  the  statute  of  limitations  does  not  affect 
such  actions,  although  it  may  be  applicable  to 
actions  to  enforce  private  rights.  Greenwood  v. 
La  Salle,  137  111.  225,  26  N.  B.  1089;  Black, 
Tax  TiUes,  |  164.  See,  also,  Sims  v.  Frank- 
fort, 79  Ind.  452.  and  2  EHllon,  Municipal  Oor- 
porations,  S  673.'' 

That  decision,  however,  was  rested  large- 
ly upon   certain   provisions   of  the  special  - 
charter  of  Port  Townsend. 

In  Osawatomie  v.  Miami  County,  78  Kan. 
270,  96  Pac.  670,  130  Am.  St  Rep.  369,  there 
was  Involved  a  claim  of  the  city  against  the 
county  for  funds,  the  proceeds  of  taxes, 
which  had  been  collected  by  the  county  for 
the  city  and  not  accounted  for.  The  county 
invoked  the  general  statute  of  limitations 
which  apparently  by  its  terms  was  applica- 
ble to  counties  and  cities  in  that  state.  Dis- 
posing of  this  contention  in  holding  that 
such  statute  had  no  application,  Justice 
Mason,  speaking  for  the  court,  said: 

"Inasiouch  as  the  city  exists  in  part  as  an 
agency  of  the  state  for  general  governmental 
purposes,  and  its  maintenance  depends  upon  its 
power  to  levy  and  collect  taxes,  it  might  be  ar- 
gued that  the  state  itself,  or  the  general  public, 
has  an  interest  in  protecting  the  exercise  of 
that  power.  But  the  same  argument  might  ap- 
ply, although  with  less  force,  to  the  prosecution 
of  any  money  demand,  upon  the  ground  that 
the  purpose  of  enforcing  it  is  to  aid  in  meeting 
the  expenses  of  maintaining  the  municipality.  ^ 
We  think  the  more  vital  consideration  has  re- 
lation to  the  character  of  the  power  in  exercise 
of  wtiicb  the  demand  originates.  The  power  of 
taxation  is  an  essential  attribute  of  sovereignty. 
This  is  true  no  less  of  taxes  levied  by  minor 
political  divisions  than  of  those  directly  imposed 
bv  the  state.  27  A.  &  E.  Encycl.  of  L.  620. 
No  statute  of  limitation  should  apply  to  any 
step  in  the  exercise  of  that  power,  unless  a  leg- 
islative intention  that  it  snould  do  so  is  ex- 
pressly stated  or  appears  by  the  clearest  impll- 
catioij." 

In  Greenwood  v.  Town  of  La  Salle,  137  111. 
225,  26  N.  E.  1089,  an  action  to  recover  taxes 
where  the  general  statute  of  limitation  was 
invoked  as  a  defense,  which  by  its  terms  was 
applicable  to  cities  and  towns  Justice  Wil- 
kin, speaking  for  the  court,  said: 

"The  question  to  be  determined  in  this  case 
is,  therefore:  Does  appellee  here  seek  to  enforce 
a  private  right?  This  question,  we  think,  must 
be  decided  in  the  negative.  A  town,  under  our 
township  organization  system,  is  but  a  civil  di- 
vision of  a  county,  and  exists  as  a  municipal 
corporation  merely  for  the  purposes  of  carrying 
on  the  state  government.  It  can  only  levy  and 
collect  taxes  for  the  purpose  of  carrying  on  that 
subdivision  of  such  government.  It  must  be 
admitted  that  town  taxes,  may  be  levied  for  pur- 
poses in  which  the  public,  generally,  are  di- 
rectly interested,  such  as  constructing  or  re- 
pairing roads,  bridges  or  causeways,'  within  the 
town.  Rev.  Stat.  c.  139,  art.  4,  5  40;  City  of  Al- 
ton V.  Illinois  Transportation  Co.,  12  111.  38 
[52  Am.  Dec.  479].    Other  improvements  may 
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also  be  lawfallT  paid  for  ont  of  a  town  tax,  in 
which  the  public  at  large  have  as  mach  interest 
aa  those  residing  within  the  boundaries  of  the 
township.  We  entertain  no  doubt  that  the  right 
here  sought  to  be  enforced  is  of  such  a  public 
nature  that  no  statute  of  limitations  could  be 
interposed  against  it." 

In  Wasteney  v.  Schott,  68  Ohio  St  410, 
416,  61  N.  I!.  34,  where  a  general  statute  of 
limitation  was  InToked  In  defense  of  an  ac- 
tion to  collect  taxes,  the  court,  in  holding 
such  statute  not  applicable  to  snch  cases, 
observed: 

"When  the  action,  though  brought  in  the 
name  of  the  state,  is  prosecuted  for  the  enforce- 
ment of  some  private  or  individual  right,  and 
the  state  has  no  substantial  interest  in  the  liti- 
gation, the  plea  of  the  statute  may  be  inter- 
posed. On  the  other  hand,  if  the  state  is  the 
real  party  in  interest,  the  plea  of  the  statute  is 
not  available,  though  the  action  be  not  prose- 
cuted in  its  name;  and  actions  under  section 
2859  of  the  Bevised  Statutes,  for  the  recovery 
of  personal  taxes,  are,  we  think,  of  that  char- 
acter, and  not  subject  to  the  bar  of  the  statute, 
notwithstanding  they  are  required  to  be  brought 
in  the  name  of  the  county  treasurer.  Bevenues 
are  essential  to  the  maintenance  of  the  state 
and  the  execution  of  its  governmental  functions. 
Taxation  is  a  recognized  constitutional  and 
lawful  means  of  raising  such  revenues  for 
most,  if  not  all,  public  needs;  and  the  courts 
wUl  take  notice  that  general  taxes  levied  by 
the  state  directly,  or  through  local  agencies,  to 
which  it  has  delegated  that  power,  constitute  a 
source  of  revenue  for  use  in  the  due  perform- 
ance of  the  functions  of  the  state  government. 
Whether  voluntarily  paid  or  collected  by  suit, 
fhey  go  partly  to  the  general  funds  of  the  state 
for  ito  disbursement  In  the  administration   of 

Sublic  affairs,  and  are  in  part  disbursed  in  the 
ue  course  of  local  administration  by  officers 
exercising  the  delegated  powers  of  uie  state, 
deemed  necessary  and  proper  for  that  purpose. 
In  the  latter  case,  aa  well  as  the  former,  the 
fund  belongs  to  the  state's  revenues,  and  the 
disbursement  is  for  the  public  benefit,  although 
local  advantages  may  also  result    Through  coun- 

g',  township,  municipal,  and  other  organiza- 
ons,  they  are  paid  out  in  the  administration  of 
poblic  jnstice,  the  maintenance  of  the  public 
Older  and  security,  the  support  of  the  public 
schools,  and  other  purposes  of  a  public  nature 
pertaining  to  the  state  government.  Hence,  for 
all  such  taxes  levied  on  real  property,  the  lien 
tliereon  provided  by  statute  is  declared  to  be  in 
favor  of  the  state;  and,  while  it  was  probably 
deemed  impracticable  to  create  a  lien  on  per- 
sonal property  for  the  taxes  laid  against  it,  the 
fund  derived  from  them  is  expended  in  common 
with  that  arising  from  real  estate  taxes,  and  for 
the  same  purposes." 

In  Hagerman  t.  Territory,  11  N.  M.  156, 
66  Paa  626,  the  action  was  brought  by  the 
county  authorities  to  recover  delinquent 
taxes;  the  statute  expressly  declaring  such 
taxes  sought  to  be  thus  collected  to  be  the 
property  of  the  county.  In  holding  against 
the  contention  that  the  general  statute  of 
limitations  was  a  defense,  the  court  said: 

"It  is  farther  insisted  by  the  appellant  that  the 
general  principle  that  the  ordinary  statute  ot 
limitations  cannot  be  Interposed  to  defeat  a 
claim  of  the  government  has  no  application  to 
the  case  at  bar,  as  the  government  (i.  e.,  the 
territory  of  New  Mexico)  has  no  interest  in  the 
taxes  delinquent  July  1,  1895,  here  involved; 
the  Lregislature  having  provided  (section  21,  c. 
60,  Session  Laws  1697:  section  4184,  0.  L.  of 
N.  M.  1887)  that  'all  delinquent  taxes  due  the 
twiitory  oa  th«  1st  daj  «t  July.  1886,  are 


hereby  declared  to  be  the  property  of  the  re- 
spective counties  in  which  the  same  are  as- 
sessed, and,  when  collected,  shall  be  paid  to  tfae 
general  county  fund  of  the  several  counties  of 
the  territory.  We  think,  however,  that  the 
principle  has  application  to  this  case.  Under 
our  system  of  government,  a  county  is  a  civil 
subdivision  of  the  territory,  and  exists  as  a  mu- 
nicipal corporation  merely  for  the  purpose  of 
carrying  on  the  territorial  government ;  and  it  is 
well  settled  that  the  plea  of  the  statute  of  lim- 
itations is  no  defense  to  those  actions  by  such 
corporation  involving  public  rights,  such  as  tax- 
ation, unless  the  statute  expressly  so  provides." 

It  is  apparent  from  the  doctrine  of  these 
authorities  that  a  general  statute  of  limita- 
tions has  no  application,  whether  the  tax 
sought  to  be  collected  Is  to  become  the  prop- 
erty of  the  state  and  payable  directly  Into 
the  state  treasury,  or  whether  it  Is  to  become 
the  property  of  the  iwrtlcular  county  or 
municipality,  and  payable  Into  the  municipal 
treasury,  to  be  expended  for  municipal  pur- 
poses. In  either  case,  the  tax  has  been  Im- 
posed and  collected  for  the  express  purpose 
of  carrying  on  the  functions  of  government 
Among  additional  authority  supporting  this 
view  we  note  the  following:  Delta  County  v. 
Blackburn  et  al.,  100  Tex.  61,  93  S.  W.  419; 
Brink  ▼.  Dann,  33  S.  D.  81,  144  N.  W.  734; 
Slmplot  ▼.  Chicago,  M.  &  St  P.  By.  Co.  (C.  C.) 
16  Fed.  350 ;  Logan  County  v.  City  of  Lincoln, 
81  111.  166;  People  v.  Hamill,  259  lU.  506, 
102  N.  E.  1052. 

Like  the  Kansas  court  In  Osawatomle  v. 
Miami  County,  above  quoted  from,  we  think 
the  vital  question  here  has  relation  to  the 
character  of  the  power  In  the  exercise  ot 
which  the  county  acquired  the  land  at  tax 
sale  and  thereafter  held  it  The  case  before 
us.  It  Is  true,  does  not  involve  the  question 
of  the  bar  of  the  statute  of  limitation  as  be- 
tween the  original  owner  of  the  land  and  the 
county;  but  we  are  nnable  to  see  that  the 
acquiring  the  land  and  holding  It  thereafter 
is  any  less  the  exercise  of  a  right  emanating 
In  the  power  of  taxation  than  Is  the  levy  and 
imposition  of  the  tax  In  the  first  Instance. 
All  of  the  rights  of  the  county  here  Involved 
are  traceable  to  and  rest  In  the  sovereign 
power  of  taxation.  It  is  not  a  proprietary 
right  or  power  exercised  by  the  county  in 
either  Instance,  but  purely  governmental, 
looking  to  the  administration  of  governmen- 
tal functions.  We  are  of  the  opinion  that  the 
general  statute  of  limitations,  though  by  its 
terms  made  applicable  to  counties,  does  not 
run  against  the  county  in  favor  of  an  adverse 
possessor  of  the  land  while  the  title  of  the 
land  rests  in  the  county. 

These  conclusions  may  seem  in  conflict 
with  our  decision  In  Franklin  County  v. 
Carstens,  68  Wash.  176,  122  Pac.  999.  Our 
views  here  expressed  are  plainly  out  of  har- 
mony with  the  expression  found  at  page  18C 
of  68  Wash.,  at  page  1000  of  122  Pac.,  of  that 
decision,  as  follows: 

"The  property  was  held  by  the  appellant  in  a 
proprietary  capacity,  as  distinguished  from  tb> 
governmental  or  quasi  governmental  capacity." 
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That  case  Involved  Franklin  county's 
claim  to  land  acquired  as  tills  land  was  ac- 
quired In  Pierce  county.  The  statute  of 
limitation  was  not  there  Involved,  but  the 
county  was  held  to  have  lost  its  and  the 
public's  right  to  the  land  by  estoppel,  grow- 
ing out  of  Its  questionable  tax  title  and  a 
compromise  with  the  original  owner  allow- 
ing him  to  redeem  the  land.  We  think  the 
ultimate  conclusion  of  the  court  in  that  case 
would  necessarily  have  been  the  same  wheth- 
er the  land  was  regarded  as  being  held  by 
the  county  either  La  a  proprietary  or  govern- 
mental capacity.  That  decision  contains  no 
dlflcnsston  or  citation  of  authority  bearing 
upon  tbe  question  of  whether  land  so  acquir- 
ed by  a  county  is  held  in  a  proprietary  or 
governmental  capacity.  The  fact  that  public 
-streets  may  be  lost  to  public  use  by  vacation 
seems  to  furnish  room  for  the  working  of 
estoppel  as  against  a  municipality  affecting 
the  loss  of  a  street  or  portion  thereof  to  the 
public,  notwithstanding  a  street  is  held  and 
controlled  by  a  municipality  In  a  purely  gov- 
ernmental capacity.  In  West  Seattle  t. 
West  Seattle  IJand,  etc,  Cio.,  supra,  the  court 
rested  its  dedsion  in  favor  of  the  dty  ez- 
duslTely  upon  the  inapplicability  of  the  stat- 
ute of  limitations  to  such  cases,  pointing 
out  that  there  was  no  element  of  estoppel  af- 
fecting the  right  of  the  dty  or  the  public 
In  that  case,  leaving  tbe  inference  that  the 
tights  of  the  public  in  a  street  might  be  lost 
by  estoppel.  In  Spokane  Street  &  Ry.  Oa  v. 
Spokane,  6  Wash.  621,  33  Paa  1072,  the 
railway  company  was  held  to  have  acquired 
a  franchise  right  in  the  street  by  estoppel 
growing  out  of  acts  of  tbe  dty.  This  seems 
to  be  a  recognition  of  the  rule  announced  by 
a  number  of  the  courts  that  would  call  for 
the  ultimate  conclusion  reached  by  us  in 
Franklin  County  v.  Carstens,  regardless  of 
whether  land  acquired  at  tax  sale  by  a  coun- 
ty for  want  of  other  bidders  is  thereafter 
held  by  the  county  in  a  proprietary  or  gov- 
ernmental capadty.  Hense  our  dedsion  in 
that  case  would  have  been  tbe  same  what- 
ever our  views  may  then  have  been  upon  that 
question.  We  adhere  to  the  conclusion  there 
readied,  bat  are  of  tbe  opinion  that,  in  so 
far  as  the  language  of  the  decision  an- 
nounces that  the  land  was  held  by  the  coun- 
ty in  its  proprietary  capacity,  it  should  be 
overruled  in  the  light  of  the  authorities 
above  noticed. 

[4]  There  Is  no  element  of  estoppel  here  in- 
volved. While  the  land  was  held  by  the 
county  by  virtue  of  Its  purchase  at  tax  sale, 
appellant  made  no  improvements  thereon 
adding  to  its  value  in  the  least;  nor  did 
the  county  during  that  period  levy  any  tax 
upon  the  land;  nor  has  appellant  ever  at 
any  time  paid  any  taxes  thereon. 

We  adhere  to  the  final  result  reached  in 
Oie  department  opinion  of  February  28th. 

The  Judgment  of  the  superior  oonrt  is 
Oierefore  affirmed. 


CROW,  C.  J.,  and  ELLIS,  MORRIS, 
MOUNT,  and  MAIN,  JJ.,  concur. 

GOSB  and  CHADWICK,  JJ.  (dissenting). 
We  cannot  acquiesce  in  the  view  that  the 
immunity  which  protects  taxes  from  the 
operation  of  the  statute  of  limitations  ex- 
tends to  property  acquired  by  the  county  at  a 
tax  sale.  The  sale  cancels  and  satlBfies  the 
taxes,  penalties,  interest,  and  costs.  The 
statute  expressly  so  provides.  The  statute 
declares  that  the  county  acquires  title  to  this 
property  "as  absolutely  as  if  purchased  by 
an  individual."    Rem.  &  Bal.  Code,  S  9268. 

"No  claim  shall  ever  be  allowed  against  the 
county  from  any  munldpality,  school  district, 
road  district  or  other  taxing  district  for  taxes 
levied  on  property  acquired  by  the  county  by 
tax  deed  under  the  provisions  of  this  act,  but 
all  taxes  shall  at  the  time  of  deeding  said  prop- 
erty be  thereby  canceled."  Rem.  &  Bal.  Code, 
S  9271. 

After  a  tax  deed  is  issued  to  tbe  county, 
the  property  may  be  sold  by  the  county 
treasurer  niwn  the  order  of  the  board  of 
county  conunissioners  at  public  sale  to  tbe 
highest  bidder.  Rem.  &  Bal.  Code,  §  9273. 
The  crudal  question  is:  Does  the  county 
hold  land  which  it  purchases  at  a  tax  sale 
in  a  govermental  capacity  or  a  .proprietary 
capadty?  We  think  the  true  test  of  the 
capacity  in  which  th^  municipality  holds 
property  Is  the  use  to  which  tbe  property  is 
to  be  devoted.  The  property  In  question  was 
not  devoted  to  a  public  purpose,  nor  was  it 
essential  to  the  exerdse  of  munidpal  func- 
tions. It  Is  true  that  the  county  took  the 
land  In  lieu  of  the  taxes;  but,  when  its  title 
became  complete,  It  was  subject  to  sale  the 
same  as  any  other  property  held  In  a  pro- 
prietary capacity.  In  the  last  analysis  a 
munldpality  acquires  title  to  all  its  property 
through  the  exerdse  of  the  sovereign  power 
of  taxation.  Indeed,  it  is  only  by  the  ex- 
erdse of  the  taxing  power  that  it  can  ac- 
quire property  or  precure  funds  with  which 
to  perform  its  governmental  functions.  Th« 
tools  and  implements  which  the  dty  or  coun- 
ty purchases  to  be  used  in  constructing  and 
repairing  roads  and  bridges  are  purchased 
with  money  derived  through  the  taxing 
power.  Are  they  held  in  a  governmental 
capadty?  Tbe  courts  of  the  country  are 
agreed  that  municipal  corporations  hold 
property  and  exercise  functions  in  a  dual 
capadty,  viz.,  governmental  and  proprietary. 
The  line  of  demarcation  must  necessarily  be 
drawn  somewhere.  In  respect  to  property, 
we  think  the  test  should  be  the  use  to  which 
the  property  is  to  be  devoted;  that  is.  Is  It 
to  be  used  for  the  purpose  of  carrying  on  its 
governmental  functions?  If  it  is  to  be  so 
used,  the  statute  of  limitatians  does  not  ap- 
ply; otherwise  the  plea  of  the  statute  may  be 
invoked. 

We  therefore  dissent* 
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DBTAMORE  et  al.  v.  HINDLET  et  al.,  City 

Com'rs  (CHICAGO,  M.  &  ST.  P.  RY. 

CO.,  Interrener).    (No.  11908.) 

(Supreme  Court  of  Washington.    Jan.  8,  1915.) 

1.  Municipal  Corpobations  (§  590*)— Dele- 
gation OP  Police  Poweb— (jixt. 

Const,  art.  11,  {  11.  autliorizing  any  city 
to  malie  and  enforce  within  its  limits  aD  local 
police,  sanitary,  and  other  regulations,  not  in 
conflict  with  the  general  laws,  is  a  direct  dele- 
gation to  a  city  of  the  police  power,  as  ample 
within  its  limits  as  that  possessed  by  the  Legis- 
lature, and  no  legislation  is  necessary  for  the 
exercise  of  the  power  so  long  as  the  subject- 
matter  of  the  exercise  is  local,  and  the  regula- 
tion reasonable  and  consistent  wiUi  general 
laws. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1309;  Dec.  Dig.  S 
590.»] 

2.  Railroads  ($  99*)— Abolition  or  Grade 
Cbossingb— Police  Poweb. 

•  Where  a  railroad  crosses  the  streets  of  a 
city,  the  power  to  compel  the  separation  of 
grades  and  to  authorize  means  to  that  end,  not 
unreasonably  impairing  the  use  of  the  streets 
by  the  public,  is  a  legitimate  exercise  of  the 
police  power  conferred  by  Const,  art.  11,  S 
11,  authorizing  any  city  to  make  and  en- 
force within  its  limits  regulations  not  in  con- 
flict with   the  general  laws. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  293-295,  297-304;  Dec.  Dig.  ( 
99.*] 

3.  Municipal  Cobporations  (U  680,  681*)— 
Police  Poweb— Constitutional  and  Stat- 
utory Pbovisions— "Over." 

Under  Const,  art.  11,  §  11,  authorizing  a 
city  to  make  and  enforce  within  its  limits  local 
police,  sanitary,  and  other  regulations,  and 
Rem.  &  Bal.  Code,  §  7507,  empowering  a  city 
to  authorize  the  location  of  any  railroad  or 
street  railroad  in  any  street  and  to  provide  for 
the  change  of  grade  and  to  construct  and  keep 
in  repair  bridges,  viaducts,  and  tunnels,  and  to 
regulate  the  use  thereof,  and  section  7510,  con- 
ferring on  any  city  the  power,  by  ordinance,  to 
authorize  the  location,  construction,  operation 
of  all  railroads  "in,  along,  over  and  across" 
any  street  or  public  place  in  the  city,  on  such 
conditions  as  the  council  may  prescribe,  a  city 
may  authorize  a  railroad  to  lay  its  tracks 
across  or  along  streets  and  authorize  an  over- 
head construction  of  the  tracks  for  the  use  of 
the  railroad,  for  the  word  "over"  discloses  an 
intention  to  confer  the  power  to  authorize  over- 
head construction. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1450-1466;  Dec. 
Dig.  !S  680,  681.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Over.] 

4.  Statutes  (§  188*)— Constbuotion— Mean- 
ing  OF  WOBDS. 

A  statute  should,  if  possible,  be  so  con- 
strued as  to  give  every  word  its  true  signifi- 
cance. 

[Ed.  Note. — For  other  cases,  see  Statutes. 
Cent  Dig.  g§  266,  267,  276 ;  Dec  Dig.  {  188.*] 

6.  Municipal  Corpobationb  (§  63*)— Police 

Power— Judicial  Intkbfebence. 

Where  a  city  exercises  its  police  power, 
the  means  appropriate  to  the  exercise  are  large- 
ly in  the  discretion  of  the  city,  and  courts  will 
not  interfere  in  the  al>sence  of  a  clear  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cont  Dig.  $|  155,  1378,  1879; 
Dec.  Dig.  {  63.*] 


6.  Municipal  Corporations  (58  680.  681*)- 
Use  of  Streets  —  Railroads  —  Ovebiieao 
constbuction. 

The  use  by  a  railroad  of  a  street  for  the 
base  of  such  supports  as  may  be  reas<mably 
necessary  to  carry  tracks  over  the  street  to 
obviate  the  danger  of  crossing  at  grade  is  not 
a  surrender  of  any  part  of  the  street  to  the 
exclusive  use  of  the  railroad,  where  the  part 
of  the  city  involved  is  sparsely  settled  and 
many  of  the  streets  are  ungraded. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1459-14G6;  Dec. 
Dig.  §§  680,  681.*] 

7.  Municipal  Corporations  (§§  680,  681*)— 
Use  of  Streets  —  Raii.boads  —  Overhead 
Construction. 

A  city  may,  within  its  police  power,  au- 
thorize the  construction  of  structures  for  ovet^ 
head  railroad  tracks  supported  by  piers  in  the 
center  of  the  street  and  at  the  curb  line,  where 
between  the  center  piers  and  curb  line  piers 
there  remains  a  roadway  of  20  feet,  and  where 
between  the  curb  line  piers  and  the  property 
line  there  remains  a  clear  sidewalk  space  of  11^ 
feet,  though  bridges  with  a  single  span  could 
have  been  constructed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporatious,  Cent  Dig.  Sf  1450-1466;  Dec 
Dig.  S§  6S0,  681.*] 

Department  1.  Appeal  from  Superior 
C!ourt,  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  George  W.  Detamore  and  otbers 
against  W.  J.  Uindley  and  others,  as  Com- 
missioners of  the  City  of  Spokane,  and  an- 
other, in  which  the  Chicago,  Milwaukee  &  SL 
Paul  Railway  Company  intervened.  From  a 
judgment  for  defendants  and  intervener, 
plaintiffs  appeal.    Affirmed. 

Skuse  &  Morrill,  of  Spokane,  for  appel- 
lants. H.  M.  Stephens  and  W.  E.  Richard- 
son, both  of  Spokane,  and  F.  M.  Dudley  and 
Geo.  W.  Korte,  both  of  Seattle,  for  respond- 
ents. 


ELLIS,  J.  In  this  action  the  plaintUTs 
sought  a  writ  of  mandate  requiring  the  de- 
fendants, commissioners  of  the  city  of  Spo- 
kane, to  cause  to  be  removed  from  Brie, 
Ivory,  Denver,  Perry,  Hogan,  Helena,  Made- 
lia.  Magnolia,  Pittsburgh,  and  Napa  streets 
in  that  city  the  supports  of  certain  bridges 
or  overhead  crossings  maintained  therein  by 
the  intervener,  Chicago,  Milwaukee  &  St 
Paul  Railway  Company,  for  its  railroad 
tracks. 

The  case  was  tried  upon  a  statement  of 
agreed  facts  in  substance  as  follows: 

In  January  and  May,  1910,  the  Chicago, 
Milwaukee  &  Puget  Sound  Railway  Com- 
pany, predecessor  In  interest  of  the  inter- 
vener, applied  for  certain  franchise  ordinanc- 
es permitting  the  crossing  of  the  streets  in 
question  with  its  tracks  to  be  laid  at  grade. 
The  city  council  refused  to  grant  the  appli- 
cation, but  required  that  the  tracks  be  car- 
ried over  the  streets  In  the  manner  specified 
in  two  ordinances  finally  passed  on  June  14, 
1910,  and  February  23,  1911.  These  ordi- 
nances are  In  evidence.  They  prescribe  the 
manner  in  which  the  bridge  or  viaduct  cross- 
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Ing  each  of  the  streets  In  question  should  be 
constructed.  These  prorisions  we  shall  not 
notice  more  speciflcally,  since  It  Is  not  claim- 
ed that  the  actual  structures  do  not  conform 
to  the  ordinances.  These  ordinances  then 
provide  that  the  bridges  or  viaducts  shall 
be  constructed  either  of  steel  or  concrete,  or 
a  combination  of  these,  and  shall  preserve 
such  width  of  roadway  and  sidewalks  as  may 
be  determined  by  the  city  council,  but  that 
if  the  bridges  be  made  of  steel  they  shall  be 
constructed  without  center  posts  unless  the 
^on  extending  over  the  street  from  curb  to 
curb  Is  more  than  40  feet  in  length.  It  Is 
further  provided  that  the  grantee  shall  be 
I>ermltted  to  erect  temporary  wooden  via- 
ducts, which  shall  be  replaced  by  permanent 
structures  as  required  by  ordinance  within 
three  years. 

After  receiving  the  franchise  and  prior  to 
constructing  its  road,  the  Puget  Sound  Com- 
pany filed  with  the  city  council  plans,  spec- 
ifications, sind  profiles  showing  the  elevations 
of  the  bridges  and  viaducts  which  it  proposed 
to  construct  These  were  approved  by  the 
dty  council.  The  intervener,  by  an  assign- 
ment of  the  franchise  ordinance,  has  suc- 
ceeded to  all  the  rights  of  the  Puget  Sound 
Company  in  the  premises. 

Between  December  1,  1911,  and  January  1, 
1913,  all  the  bridges  were  completed.  Those 
over  Denver,  Perry,  Hogan,  Helena,  and  Ma- 
della  streets  were  constructed  of  reinforced 
concrete.  Those  over  Pittsburgh,  Magnolia, 
Erie,  and  Ivory  streets  were  of  wood.  The 
tracks  were  carried  over  Napa  street  on  a 
wooden  bridge  previously  constructed  by  and 
belonging  to  the  Spokane  &  Inland  Empdre 
Railroad  Company.  It  is  admitted  that  the 
additions  to  this  bridge  made  necessary  by 
its  use  by  the  Intervener  do  not  materially 
add  to  the  obstruction  of  the  street. 

The  bridge  over  Denver  street  is  tjrpical  of 
the  concrete  structures.  It  is  supported  by 
three  rows  of  concrete  piers,  one  in  the  mid- 
dle and  one  on  each  side  of  the  street  at  the 
curb  line.  There  are  four  piers  in  each  row 
20  feet  in  height  over  the  roadway  ;  the  base 
of  the  center  piers  in  the  middle  of  the  street 
being  3  feet  6  Inches  wide  and  30  feet  8 
inches  In  length,  lengthwise  of  the  street. 
The  piers  on  each  side  of  the  street  at  the 
curb  line  are  on  bases  2  feet  7  inches  wide 
and  27  feet  In  length,  lengthwise  of  the  street 
Between  the  center  piers  and  the  curb  line 
piers,  on  each  side,  is  a  clear  roadway  of  22 
feet  Between  the  curb  line  piers  and  the 
property  line,  on  each  side,  is  a  clear  side- 
walk space  of  11  feet  6  inches. 

The  wooden  bridges  follow  the  same  gener- 
al plan.  The  clear  roadways  on  each  side  of 
the  central  8u>)ports  vary  from  16  to  over 
20  feet  save  iiiat  on  Ivory  street  there  is  a 
single  clear  driveway  over  33  feet  wide  be- 
tween the  bents. 

Neither  of  the  streets  crossed  by  the  tem- 
porary wooden  bridges  has  ever  been  graded, 
save  such  grading  as  was  done  by  the  rail- 


road company  In  constructing  the  bridges. 
Bridges  without  supports  resting  in  the 
streets  would  have  required  a  span  in  each 
instance  of  much  over  40  feet  in  length. 

The  total  cost  of  all  these  bridges  was  ap- 
proximately $110,000.  The  plaintiffs  had  no- 
tice and  knowledge  that  the  bridges  were  be- 
ing constructed,  but  made  no  complaint  to 
any  one  until  the  month  of  May,  1913,  more 
than  five  months  after  they  were  all  com- 
pleted. 

In  addition  to  the  stipulation,  the  plaintiffs 
offered  tn  evidence  a  picture  of  another 
bridge  crossing  a  street  with  a  span  of  over 
84  feet  This  was  offered  for  the  purpose  of 
showing  the  practicability  of  constructing  the 
bridges  in  question  without  supports  in  the 
street    The  offer  was  refused. 

When  the  plaintiffs  had  rested  their  case, 
the  defendants  and  Intervener  moved  for  a 
dismissal,  for  the  reasons,  among  others,  that 
none  of  the  structures  complained  of  are  un- 
lawful, and  that  the  plaintiffs  by  their  laches 
are  estopped  from  maintaining  their  action. 
The  motion  was  granted  in  its  entirety,. and 
the  action  was  dismissed.  The  plaintiffs 
have  appealed. 

The  briefs  take  a  wide  range  and  discuss 
many  interesting  questions,  but  the  principal 
contention  of  the  appellants  is  that  the  provi- 
sions of  the  franchise  ordinances,  authorizing 
the  carrying  of  the  railroad  tracks  over  the 
streets  on  bridges  having  supports  within 
the  street  lines,  are  ultra  vires.  This  pre- 
sents a  question  going  to  the  very  basis  of 
the  case.  If  the  power  exists  and  was  not 
abused,  the  writ  was  properly  denied  and  a 
consideration  of  the  other  questions  becomes 
unnecessary. 

It  is  admitted  that  the  Legislature  has  the 
power  to  confer  upon  a  municipality  the  au- 
thority to  authorize  the  placing  of  these  sup- 
ports in  the  street  It  Is  conceded  that  the 
city  lias  sufficiently  authorized  them  if  it  has 
been  so  empowered.  The  one  vital  question 
therefore  is:  Has  the  requisite  power  been 
granted  to  the  municipality?  The  answer 
must  be  found  in  the  fundamental  and  stat- 
utory law  of  this  state. 

[1]  The  state  Constitution  (liectlon  11  of 
article  11)  provides: 

"Any  county,  city,  town,  or  township,  may 
make  and  enforce  within  Its  limits  all  such 
local,  police,  sanitary,  and  other  regulations  as 
are  not  in  conflict  with  general  laws." 

This  is  a  direct  delegation  of  the  police 
power  as  ample  within  its  limits  (^s  that  pos- 
sessed by  the  Legislature  itself.  It  requires 
no  legislative  sanction  for  its  exercise  so 
long  as  the  subject-matter  is  local,  the  reg- 
ulation reasonable  and  consistent  with  the 
general  laws.  Odd  Fellows  Cemetery  Ass'n 
V.  San  Francisco,  140  CaL  226,  73  Paa  987. 

[2]  Where  a  public  service  railroad  crosses 
the  streets  of  a  city,  the  power  to  compel  the 
separation  of  grades  and  to  authorize  means 
to  that  end,  not  unreasonably  impairing  the 
use  of  the  street  by  the  public,  it  is  a  legltl« 
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mate  ezerdse  of  the  police  power  so  confer- 
red In  tbe  Interest  of  the  public  safety.  Any 
^diange  in  tbe  street  so  necessitated  la  a  pub- 
^llc  nse.  Spokane  t.  Spokane  &  I.  D.  R.  R.  Oo., 
78  Wbsli.  651,  655,  656,  135  Pac.  636;  Spo- 
kane y.  Thompson,  69  Wash.  650,  126  Pac. 
47.  8ud>  an  exercise  of  the  broad  police  pow- 
ers by  a  dty  Is  not  only  not  In  conflict  with 
the  general  laws  of  this  state,  bnt  Is  In  direct 
accord  with  them. 

[3]  The  statute  defining  Che  powers  of  cit- 
ies of  the  first  class  (Rem.  &  Bal.  Code,  t 
7507)  declares: 

"Any  such  city  shall  hare  power  •  *  • 
(9)  To  authorize  or  prohibit  the  locating  and 
coDBtmcting  of  any  railroad  or  street  railroad 
in  any  street,  alley,  or  public  place  in  such  city, 
and  to  prescribe  the  terms  and  conditions  upon 
which  any  such  railroad  or  street  railroad  shall 
be  located  or  constructed;  to  provide  for  the 
alteration,  change  of  grade,  or  removal  there- 
of; to  regulate  the  moving  and  operation  of 
railroad  and  street  railroad  trains,  cars,  and 
locomotives  within  the  corporate  limits  ot  said 
city;  and  to  provide  by  ordinance  for  the  pro- 
tection of  all  iKrsons  and  property  against  in- 
jury in  the  use  of  such  railroads  or  street  rail- 
roads. •  •  •  (12)  To  construct  and  keep  in 
repair  bridges,  viaducts,  and  tunnels,  and  to 
regulate  tbe  use  thereof.- 

By  an  act  of  1907  (Bern.  &  Bal.  Code,  { 
7610),  the  Legislature  further  declared: 

"Any  city  of  the  first  class '  shall  have  the 
power  by  ordinance  to  authorize  the  location, 
construction  and  operation  of  railroads  in, 
along,  over  and  across  any  highway,  street,  al- 
ley or  public  place  in  sucn  city,  for  such  term 
of  years  and  upon  such  conditions  as  tbe  city 
council  of  such  city  may  by  ordinance  pre- 
scribe.   •    •    ♦" 

It  will  be  noted  that  these  provisions  relate 
to  commercial  as  well  as  street  railroads. 
It  will  also  be  noted  that  by  the  statute  last 
quoted  the  power  Is  given  to  authorize  their 
location,  construction,  and  (deration,  not  only 
along  and  across  the  street  or  highway,  but 
also  over  It  The  authority  conferred  by  sub- 
division 9  of  section  7507  "to  prescribe  the 
terms  and  conditions  upon  which"  the  rail- 
road may  be  constructed,  coupled  with  the 
authority  "to  provide  by  ordinance  for  the 
protection  of  all  persons  and  property  against 
injury  In  the  use  of  such  railroads,"  Is  clear 
authority.  If  any  were  needed  In  addition  to 
that  granted  by  the  Constitution,  to  provide 
for  a  grade  separation  by  carrying  the  tracks 
over  or  under  the  street.  Moreover,  the 
grant  contained  In  section  7510  of  the  power 
to  authorize  the  location,  construction,  and 
operation  of  railroads  "In,  along,  over  and 
across  any  highway,  street,  alley  or  public 
place  in  such  dty  •  •  •  upon  such  con- 
ditions as  the  dty  council  of  such  city  may 
by  ordinance  prescribe,"  Is  clear  and  expUdt 

It  Is  plain  that  these  statutes  empower  the 
dty  to  authorize  the  construction  ot  rail- 
roads In  the  streets  longitudinally  as  well  as 
transversely.  Such  Is  the  clear  Import  of  the 
words  "along  and  across."  County  of'  Cook 
T.  Great  Western  B.  Co.,  119  IlL  218,  10  N. 
B.  664.  In  fact,  we  have  held  that  a  statute 
giving  power  to  dtles  of  the  fourth  dass  to 


authorize  the  laying  of  trsxiks  on  the  streets, 
without  the  use  of  the  words  "along  and 
across"  (Bern.  &  BaL  Code,  {  7731,  snbd.  13), 
confers  the  power  to  authorize  a  longitudinal 
as  well  as  a  transverse  construction.  State 
ex  reL  Sylvester  v.  Superior  Court  64  Wash. 
594,  117  Paa  487.  But  the  act  of  1907  (Rem. 
&  BaL  Code,  S  7510)  uses  the  word  "over" 
in  direct  conjunction  with  the  words  "along 
and  across."  In  view  of  the  clear  power  to 
authorize  the  laying  of  tracks  both  lengthwise 
and  across  the  street  and  the  clear  poUoe 
power  to  compel  a  separation  of  grades  in 
the  interest  of  public  safety,  it  cannot  be 
doubted  that  the  Legislature  used  the  word 
"over"  advisedly  with  the  Intent  to  confer 
power  to  authorize  an  overhead  construction. 
We  have  so  construed  the  word  "over"  In 
practically  the  same  connection  as  tised  in 
the  statute  (Rem.  &  Bal.  Code,  |  9080)  re- 
lating to  the  authorization  of  the  constme- 
tlon  of  railroads  of  which  the  motive  power 
is  other  than  steam.  State  ex  rel.  Ford  ▼. 
Superior  Court,  67  Wash.  10,  120  Pac.  514. 

It  is  true  that  in  that  case  some  ^tress, 
arguendo,  was  laid  upon  the  power  given  by 
the  statute  to  prescribe  "the  grade  or  eleva- 
tion at  which  the  same  shall  be  maintained 
or  operated" ;  but  it  Is  clearly  held  that  the 
controlling  words  of  the  statute,  even  extend- 
ing the  meaning  of  the  words  last  quoted,  are 
the  words  "upon,  over,  along  and  across," 
coupled  with  the  further  provision  giving  the 
dty  power  to  prescribe  "the  terms  and  con- 
ditions" upon  which  such  roads  shall  be  con- 
structed and  operated.  This  is  made  plain 
by  the  following  language:  n. 

"The  relator  says:  'The  conferring  of  the 
power  to  prescribe  the  grade  or  elevation  sim- 
ply means  that  the  Legislature  has  said  to  the 
city  council  that  you  may  have  the  power  and 
authority  to  protect  the  inhabitants  of  the  ci^ 
whom  yon  represent  officially  against  any  pub- 
lic service  corporation  attempting  to  fix  its  line 
at  an  improper  grade  or  elevation.'  This  argu- 
ment U  hardly  in  harmony  with  the  contention 
that  the  city  had  no  power  to  permit  the  con- 
struction of  the  road  except  upon  the  surface 
of  the  street  Moreover,  such  authority  had  al- 
ready been  conferred  upon  the  council  by  the 
use  of  the  words  'upon,  over,  along  and  across,' 
and  by  the  further  provision  giving  it  the  power 
to  prescribe  'the  terms  and  conditions'  upon 
which  such  roads  shall  be  constructed,  main- 
tained, and  operated."  State  ex  rel.  Ford  v. 
Superior  Court  67  Wash.  10,  15,  120  Pac. 
514,  516. 

Any  other  construction  of  tbe  statute 
would  make  the  word  "over"  superfluous. 

[4]  Statutes  should,  if  possible,  be  so  con- 
strued as  to  give  every  word  its  tme  signifi- 
cance. Orozer  v.  People,  206  III.  464,  69  N. 
E.  489. 

So  far  as  the  question  here  involved  Is 
concerned,  the  controlling  provisions  of  the 
two  statutes  (Rem.  &  Bal.  Code,  {§  7510  and 
9080)  are  practically  Identical.  No  Just  dis- 
tinction can  be  found  In  the  fact  that  the  one 
relates  to  commerdal  railroads  employing 
steam  as  the  motive  power  and  the  other  to 
street  railroads  employing  electric  or  any 
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motiye  power  than  steam.  In  fact,  conced- 
ing, as  we  must,  the  power  of  the  city  to  an- 
tborlze  ths  construction  of  both  kinds  of 
roads  upon,  along,  and  across  Its  streets,  the 
necessity  for  the  exercise  of  the  police  pow- 
er by  requiring  a  grade  separation  Is  obvious- 
ly more  ImperatlTe  in  the  case  of  a  steam 
road  than  of  any  other.  It  Is  clear  that  both 
the  terms  of  the  statute  and  the  reasons  for 
Its  enactment  sustain  the  view  that  (Htles  of 
the  first  class  are  empowered  to  authorize  a 
separation  of  grades  where  commercial  rail- 
roads are  constructed  either  along  or  across 
the  streets. 

Whatever  argument  In  favor  of  the  city's 
power  can  be  drawn  from  the  condemnation 
statutes  in  the  case  of  street  railroads  Is 
equally  present  In  the  case  of  commercial 
roads.  By  an  act  of  1903  (Laws  of  1903,  p. 
883)  section  4334  of  Bal.  Code  was  amended 
80  as  to  grant  the  power  to  railway  com- 
panics  to  appropriate  by  condemnation 
"rights  of  way  for  tunnels  beneath  the  sur- 
face of  the  land  and  any  elevated  rights  of 
way  above  the  surface  thereof."  This  statute 
was  re-enacted  in  1907  (Rem.  &  Bal.  Code,  { 
8740)  by  the  same  Legislature  which  enacted 
section  7510,  above  quoted,  giving  express 
power  to  dtles  of  the  first  class  to  authorize 
railway  companies  to  construct  their  tracks 
"in,  along,  over  and  across"  any  street. 
True,  the  power  of  eminent  d<»naln  cannot 
be  exercised  to  appropriate  the  Interest  of 
the  abutting  landowner  in  the  street  until  a 
franchise  to  use  the  street  Itself  has  been 
secured  from  the  city.  State  ex  rel.  Sylves- 
ter V.  Superior  Court,  supra.  But  that  is 
equally  true  of  an  appropriation  by  a  street 
railway  company  If  It  involves  an  injurious 
change  of  grade.  It  seems  to  us  that  the 
parallel  is  complete. 

.[6]  Since  the  power  to  require  the  grade 
separation  exists  as  an  Integral  part  of  the 
police  power  of  the  dty,  the  appropriate 
means  to  its  exercise  must  rest  largely  In 
the  discretion  of  the  city's  governing  body. 
The  courts' will  not  interfere  with  that  dis- 
cretion in  the  absence  of  a  clear  abuse. 
Wabash  B.  Co.  v.  City  of  Defiance,  52  Ohio, 
262,  40  N.  B.  89;  Murphy  v.  Chicago,  R.  I. 
&  P.  By.  Co.,  247  111.  614,  93  N.  B.  381.  Piers 
reasonably  necessary  to  that  purpose  and  au- 
thorized by  the  dty  are  not  nuisances  that 
can  be  enjoined  by  an  owner  whose  property 
abuts  on  the  street.  Gates  v.  Kansas  City 
B.  &  T.  Ry.  Co.,  Ill  Mo.  28,  19  S.  W.  857; 
Summerfleld  v.  City  of  Chicago,  197  111.  270, 
64  N.  E.  490;  Village  of  Wlnnetka  v.  C.  &  M. 
Electric  Ry.  Co.,  204  111.  297,  68  N.  E.  407; 
Seibert  v.  Missouri  Pac.  Ry.  Co.,  188  Mo. 
657,  87  S.  W.  995,  70  h.  R.  A.  72 ;  MiUer  v. 
Long  Island  R.  Co.,  17  Fed.  Cas.  332. 

[6]  The  appellants  place  their  chief  reli- 
ance on  the  decision  of  this  court  in  State 
ex  rel.  Schade  Brewing  Company  v.  Superior 
Court,  62  Wash.  96,  113  Pac.  576,  in  which 
we  used  language  to  the  efCect  that  a  dty  of 
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the  first  class  in  this  state  has  no  power  to 
grant  to  a  railway  company  the  right  to  ap- 
propriate any  part  of  the  street  to  the  entire 
exclusion  of  the  public,  and  in  effect  that 
the  granting  of  a  franchise  purporting  so  to 
do  was  ultra  vires.  The  language  used  in 
that  case,  however,  must  be  construed  with 
reference  to  the  facts  of  that  case.  There 
one-half  of  the  street  for  a  distance  of  sev- 
eral hundred  feet  was  surrendered  to  the  ab- 
solute and  exclusive  use  of  the  railroad  com- 
pany, not  merely  the  space  for  supports  for 
overhead  crossings  in  aid  of  the  safe  use  of 
the  street  by  the  public.  The  action  of  the 
dty  in  that  case  could  not  be  sustained  by  a 
reference  to  the  police  power.  In  that  case 
there  was  an  absolute  surrender  of  a  very 
material  part  of  the  street  to  serve  alone 
the  private  use  of  the  railroad  company. 
Here  no  very  material  part  of  the  street's 
surface  is  obstructed,  and  that  only  to  make . 
the  joint  use  of  the  street  by  the  railroad 
company  and  the  public  reasonably  safe. 
'The  use  of  so  much  of  the  street  for  the  base 
of  such  supports  as  may  be  reasonably  nec- 
essary to  carry  the  railroad  tracks  over  the 
street  in  order  to  obviate  the  danger  and  in- 
convenience to  the  public  of  a  grade  cross- 
ing is  not  in  any  just  sense  a  surrender  of 
any  p9rtion  of  the  street  to  the  exclusive 
use  of  the  railroad  company.  What  is  a 
material  portion  of  a  street  is,  of  course,  a 
relative  matter.  Three  feet  of  the  street's 
surface  might  be  a  very  material  encroach- 
ment in  some  localities  and  of  little  practical 
moment  In  others.  The  section  of  the  dty 
here  in  question  is  sparsely  settled,  and  many 
of  the  streets  are  as  yet  not  graded. 

[7]  Viewed  in  the  light  of  the  circum- 
stances and  conditions,  the  obstructions  here 
in  question  are  only  technical  obstructions. 
In  view. of  the  broad  police  powers  of  the 
city  conferred  by  the  ConstitiijUon,  and  in 
view  of  the  clear  authority  conferred  by  stat- 
ute upon  dtles  of  the  first  class  to  authorize 
a  separation  of  grades,  where  railroads  are 
permitted  to  occupy  the  streets,  we  are  con- 
strained to  hold  that  the  authorization  of 
the  strudures  here  in  question  was  a  valid 
exercise  of  the  police  power  of  the  dty,  and 
not  an  abuse  of  its  discretion.  WhUe  it  may 
be  true  that  nearly  all  of  these  bridges  could 
have  been  constructed  with  a  single  spau 
crossing  the  street,  and  that  the  supports 
in  the  streets  were  therefore  not  absolutely 
necessary,  still,  since  all  of  the  spans  would 
have  exceeded  40  feet,  it  is  clear  that  the 
supports  were  reasonably  necessary.  In  view 
of  the  end  to  be  gained,  namely,  the  safe 
use  of  the  streets,  we  think  that  a  reasonable 
necessity  is  all  that  should  be  required. 

Upon  mature  consideration.  It  seems  to  us 
that  the  true  distinction,  between  the  Schade 
Case  on  the  one  hand,  and  the  Ford  Case  and 
this  case  on  the  other,  is  to  be  found  in  the 
fad  that  In  the  Schade  Case  there  was  a 
clear  abuse  of  the  dty's  discretion  and  an 
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improper  exercise  of  its  police  powers,  while 
here  there  is  no  abuse  of  discretion,  but  a 
clearly  proper  exercise  of  that  power. 

Any  attempt  to  review  the  many  author- 
ities cited  by  appellants  from'  other  Juris- 
dictions would  useles^y  extend  tills  opinion. 
They  are  nearly  all  distinguishable  on  the 
facts,  and  in  those  which  are  not  so  dis^ 
tlngulshable  there  was  apparently  lacking  the 
broad  police  power  conferred  upon  cities  of 
the  first  class  in  this  state  or  the  express 
statutory  power  to  permit  the  construction 
of  railroads  over  the  streets. 

A  persuasive  argument  is  advanced  by  the 
respondents  tending  to  sustain  the  courts' 
decision  on  the  ground  of  the  appellants* 
laches  in  making  no  complaint  until  the  inter- 
vener had  expended  over  $100,000  on  the 
faith  of  its  franchise.  We  prefer,  however, 
to  base  our  dedsion  upon  the  broad  ground 
of  the  police  power  and  the  express  statutory 
authority. 

The  judgment  is  affirmed. 

CROW,  C.  J.,  and  OOSB,  OHADWICK, 
and  MAIN,  JJ.,  concur. 

(83  Wash.  248)  ^^^^ 

SNELL  V.  STELLING  et  eL    (No.  11782.) 
(Supreme  (3ourt  of  Washington.    Jan.  7,  1915.) 

1.  BouNDABiES  (If  35,  52*)— Pbocebdinos  to 

RESTOBE — SUBVET— COMUISSIONEBS  —  PABOL 

Testimony. 

Where,  in  a  proceeding  to  restore  a  lost  or 
uncertain  boundary  between  adjuinlng  proprie- 
tors claimng  under  deeds  from  a  common  gran- 
tor, it  does  not  appear  that  the  dispute  cannot 
be  solved  by  application  of  the  two  descriptions 
to  the  ground  by  an  actual  survey,  the  court, 
pursuant  to  the  authority  given  by  Rem.  &  Bal. 
Code,  {  948,  should  appoint  disinterested  com- 
missioners to  make  a  complete  survey  of  both 
tracts,  and  should  admit  parol  testimony  as  to 
the  location  of  the  line  only  after  it  appears 
that  the  disputed  lines,  as  located  by  such  sur- 
vey, will  not  coincide. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  SS  153-155,  157-159,  163,  165,  177- 
183,  253-260,  262,  263;  Dec.  Dig.  §S  35.  52.* J 

2.  Advebse  Possession  (J  68*)— Acquisitiooj 
OF  Title— Sufficiency  or  Possession. 

Where  neither  of  the  adjoining  proprietors 
claiming  land  intends  to  claim  beyond  the  true 
Une  as  fixed  by  the  description  in  his  deed,  pos- 
session of  either  up  to  the  supposed  dividing 
line  will  not  vest  him  with  a  prescriptive  title 
thereto  under  the  seven-year  statute  (Rem.  & 
Bal.  Code,  §§  786,  788)  as  against  the  other. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session; Cent.  Dig.  S§  387-393;  Dec.  Dig.  { 
68.*} 

S.  Advebse  Possession  (8  65*)— Acquisitiow 
OP  Title— Possession  undeb  Mistake— No- 
tice. 

For  possession  originating  in  mistake  to  be- 
come adverse,  it  is  essential  that  there  be  a 
hostile  intent  to  initiate  an  adverse  holding  and 
facts  imposing  notice  thereof. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {§  365-370;  Dec.  Dig.  §65.*] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  O.  M.  Easterday, 
Judge. 


Ejectment  by  Catherine  A.  Snell  against 
H.  Jacob  Stelling  and  others.  From  a  de- 
cree for  defendants,  plaintiff  appeals.  Re- 
versed and  remanded. 

Chapman  &  Bailey  and  B.  F.  Jacobs,  all  of 
Tacoma,  for  appellant.  Blackburn  &  Giel- 
ens,  of  Tacoma,  for  respondents. 

ELLIS,  J.  The  plaintiff  brought  this  a«;- 
tion  to  eject  the  defendants  from  and  to 
quiet  title  to  a  narrow  strip  of  land  wlilcb 
she  claims  as  a  part  of  her  property,  and  es- 
pecially to  enjoin  the  defendants  from  inter- 
fering with  her  use  of  a  spring  located  upon 
the  disputed  strip.  As.  a  first  cause  of  ac- 
tion she  claims  title  by  deed  from  prior  own- 
ers dated  December  1,  1890,  conveying  a  cer- 
tain tract  of  land,  described  by  metes  and 
bounds  as  in  the  first  description  in  the  stipu- 
lation, to  which  we  shall  presently  refer; 
avers  that  the  north  boundary  of  this  tract 
ran  along  a  rail  and  brush  fence  about  40 
feet  north  of  the  spring;  that  in  September, 
1904,  by  pipes  she  connected  this  spring  with 
a  water  system  Installed  upon  her  farm,  and 
has  since  used  the  water  for  domestic  and 
farm  purposes ;  that  about  December  1,  1912, 
the  defendants  entered  upon  the  land  and 
erected  a  fence  80  feet  south  of  the  north 
boundary  line  thereof,  cutting  the  plaintiff 
off  from  the  spring,  threatening  to  discon- 
nect the  pipes  and  claiming  title  to  the  atrip 
so  fenced  off.  For  a  second  cause  of  action 
it  is  alleged  that  about  December,  1899,  the 
plaintiff  appropriated  the  waters  of  the 
spring  for  the  watering  of  her  stock  and  in 
September,  1904,  permanently  appropriated 
the  water  by  means  of  pipes,  and  claims  title 
by  adverse  possession  and  payment  pf  taxes 
each  year  for  more  than  seven  years  last 
past  "upon  said  property."  The  defendants 
by  answer  denied  that  the  plaintiff  is  or 
ever  was  the  owner  of  or  in  possession  of  any 
part  of  a  certain  tract  of  land  which  is  de- 
scribed by  metes  and  bounds  substantially 
as  the  second  description  in  the  8tlpulatl<Hi 
hereinafter  set  out  Practically  -  all  of  the 
allegations  of  the  complaint  are  denied,  save 
that  the  defendants  admit  that  they  erected 
the  wire  fence  and  claim  that  it  is  on  the 
true  boundary  line  beween  the  two  tracts. 
It  is  then  averred  by  way  of  cross-complaint 
that  a  certain  tract  of  land  described  as  in 
the  second  description  in  the  stipulation  re- 
ferred to  was  conveyed  by  one  Darius  M. 
Ross  and  wife  on  April  21,  1888,  to  one 
Elbridge  Bartlett,  and  through  mesne  con- 
veyances and  by  deed  dated  March  21,  1908, 
conveyed  to  the  defendants ;  that  the  land  so 
conveyed  is  the  same  land  described  In  their 
answer;  that  the  spring  in  controversy  is 
located  upon  their  land  so  described  at  a 
point  about  20  feet  north  of  its  south  bound- 
ary; that  they  and  their  predecessors  in  in- 
terest have  been  the  owners  thereof  and  in 
actual    open    and    uninterrupted    possession 
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thereof,  and  claiming  adversely  under  color 
of  tide,  for  more  than  10  years,  and  have 
paid  all  the  taxes  on  the  land  so  described. 
It  Is  also  averred  that  the  plaintiff,  on  De- 
cember 6,  1899,  took  an  assignment  of  a  cer- 
tain mortgage  upon  the  lands  now  belonging 
to  the  defendants,  and  by  written  release 
satisfied  the  same  In  October,  1901,  and  is 
thereby  estopped  to  claim  title  to  any  part 
of  the  land  so  described.  The  defendants 
pray  th.it  title  to  the  land  upon  which 
the  spring  is  located  be  quieted  in  them. 
The  reply  puts  in  Issue  the  a£ElrmatlTe  al- 
legations of  the  cross-complaint  The  trial 
was  to  the  court  without  a  Jury.  Immedi- 
ately after  entering  upon  the  trial  the  plain- 
tifr  offered  In  evidence  a  written  stipula- 
tion, to  which  we  have  referred.  It  was  re- 
ceived without  objection.  Omitting  caption. 
It  reads: 

"It  is  stipulated  by  and  between  the  parties 
hereto  as  follows : 

"I.  That  on  and  prior  to  the  2l8t  day  of  April, 
188S,  Darius  M.  Ross  and  Eliza  J.  Ross,  his 
wife,  were  the  owners  of  and  in  the  possession 
of  all  of  the  property  hereinafter  described,  a 
part  of  which  is  now  in  dispute  between  the 
parties  in  this  action. 

"II.  That  on  'said  day  said  Darius  M.  Ross 
and  wife  made,  executed,  and  delivered  a  deed 
to  a  part  of  the  property  by  them  owned  as 
aforesaid  to  Albert  S.  Ross.  The  property  con- 
vened to  said  Albert  S.  Ross,  being  described  in 
said  deed  as  follows :  'Beginning  at  the  quarter 
section  corner  on  the  east  side  of  section  30, 
township  20,  N.  R.  4  E.  of  W.  M.,  thence  north 
88°  15'  west  Var.  22  E.  along  center  line  east 
and  west  of  section  30,  60  chains  to  the  west 
^/is  line  of  the  section,  thence  north  Var.  22* 
east  6  chains  and  50  links  to  a  stake,  thence 
south  88°  15'  east  33  chains  and  40  links  to  a 
stake,  thence  north  56°  east  36  chains  and  44 
links  to  the  left  bank  of  Clark's  creek,  thence 
with  the  meander  of  the  left  bank  of  Clark's 
creek,  and  extending  to  the  center  of  Clark's 
creek,  south  35°  east  0.93  chs.,  south  49°  east 
3.28  chs.,  south  77°  east  3.00  chs.,  north  89° 
east  2.70  chs.,  thence  south  42°  30'  east  3  24  to 
a  stake  on  the  left  bank  of  Clark's  creek,  thence 
south  35  west  28  chains  and  1  link  to  the  place 
of  beginning,  containing  84  acres  more  or  less.' 
Which  deed  was  recorded  on  the  23d  day  of 
April,  1888,  in  Book  30  of  Deeds,  at  page  57 
of  the  deed  records  of  Pierce  county. 

"III.  That  on  said  21st  day  of  April,  1888, 
said  Darius  M.  Ross  and  wife  made,  executed, 
and  delivered  a  deed  to  a  part  of  the  property 
by  them  then  owned  as  herein  set  forth  to  Eld- 
ridge  Bartlett,  also  known  as  Elbridge  Bartlett ; 
the  property  in  said  deed  to  Eldridge  Bartlett 
being  described  as  follows:  'Beginning  at  the 
intersection  of  the  west  i/is  line  of  section 
thirty  (30)  township  twenty  (20)  north  of 
range  four  (4)  east  of  the  Willamette  meridian 
with  the  boundary  line  on  the  south  side  of  the 
Puyallup  Indian  Reservation  which  is  a  gov- 
ernment corner  properly  witnessed,  thence  north 
seventy  degrees  (70°)  east  Var.  22°  east  along 
said  reservation  line  sixty-three  chains  and  sev- 
en links  (63.07  chs.)  to  the  intersection  of  the 
east  line  of  section  thirty  (30)  with  the  Indian 
Reservation  line,  thence  south  3.30  chains  to 
the  left  bank  of  Cllark's  creek,  south  47°  45' 
east  3.87  chains,  south  17°  east  1.74  chains, 
south  85°  east  1.66  chains  to  a  stake  on  the  left 
bank  of  Clark's  creek,  thence  south  flfty-six  de- 
grees west  thirty-six  chains  and  forty-four  links 
to  a  stake,  thence  north  eighty-eight  degrees 
and  fifteen  minutes  (88°  15')  west  thirty-three 
chains  and  forty  links   (33.40)  cha  to  stake  on 


the  west  >/i«  line  of  section  thirty  (30),  thence 
north  six  chains  and  forty  links  (6.40^  co  the 
place  of  beginning,  and  containing  e:<oty-four 
(84)  acres  more  or  less.'  Which  deed  was  re- 
corded May  15.  18S9,  in  Book  36  of  Deeds  at 
page  375  of  the  deed  records  of  Pierce  county, 
Wash. 

"That  by  virtue  of  mesne  conveyances  and 
proceedings  the  plaintiff  herein  has  succeeded 
to  the  right  and  title  of  said  Albert  S.  Ross  in 
the  land  so  conveyed  to  him,  and  the  defendants 
herein  have  succeeded  to  the  right  and  title  of 
said  Eldridge  Bartlett  in  the  land  conveyed  to 
him  as  herein  set  forth. 

"B.  P.  Jacobs, 

'Chapman  &  Bailey, 

"Attorneys  for  Plaintiff. 

"Blackburn  &  Glelens, 

"Attorneys  for  Defendants." 

The  evidence  is  voluminous.  We  can  do  no 
more  than*  give  its  purport.  We  here  re- 
produce a  plat  of  the  lands  drawn  by  one 
Wheeler  who  made  a  partial  survey  with  a 
view  to  determining  the  dividing  line  be- 
tween the  two  tracts  in  December,  1901. 
This  bare  outline  was  all  that  was  offered 
in  evidence  of  this  Wheeler  survey.  No  field 
notes  were  produced.  Wheeler  is  now  dead. 
The  plat  is  reproduced  merely  to  Illustrate 
the  evidence. 


£-AST*«OH.5Et.J0 


The  plaintiff's  husband  testified  that  this 
Wheeler  survey  placed  the  spring  on  the 
plaintifiTs  land.  The  plat  itself,  however,  is 
silent  on  the  subject  This  survey  is  of  little 
probative  value;  no  distances  are  marked, 
nothing  to  show  the  starting  point  nor  how 
the  various  corners,  lines,  and  angles  were 
located. 

In  1903  the  plaintiff  procured  a  partial  sur- 
vey of  the  dividing  line  between  the  two 
tracts  by  one  Funk,  then  county  surveyor. 
The  plat  of  this  survey  which  is  in  evidence 
places  the  spring  about  23  feet  south  of  the 
dividing  line  and  on  the  appellant's  land. 
Funk  testified  that  he  ran  this  line  from  the 
plaintiff's  deed.  There  is  no  evidence  that  he 
ran  all  the  lines  in  that  deed,  or  attempted  to 
locate  all  the  comers  and  monuments.  The 
other  parts  of  the  plat  were  drawn  by  mere 
computation,  ne  began  at  the  east  quarter 
comer  of  section  30,  ran  thence  west  along 
the  east  and  west  center  line  of  the  section  to 
what  he  computed  to  be  the  west  sixteenth 
corner  of  that  section  on  that  line,  ran  thence 
north  6.5  chains,  or  429  feet,  thence  east, 
parallel  with  the  east  and  west  center  line  of 
the  section,  33.4  chains  the  distance  of  the 
third  call  in  the  deed.  There  is,  no  evidence 
that  from  there  on  he  ran  any  of  the  other 
lines. 
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In  October,  1912,  the  plaintiff  had  a  third 
partial  surrey  made  by  one  Webb.  This  line, 
like  the  other,  was  a  survey  only  to  establish 
the  west  part  of  the  dividing  line  according 
to  the  third  caU  of  the  plaintiff's  deed.  It 
was  made  In  the  same  way  as  the  Funk  sur- 
vey. Webb  testified  that  this  Une  runs  16.1 
feet  north  of  the  spring,  thus  disagreeing  by 
something  over  eight  feet  from  the  location 
of  the  spiUng  with  reference  to  the  line  as 
shown  upon  Funk's  plat.  Webb  testified  that 
by  reversing  the  calls  In  the  ^defendants' 
stipulated  deed,  that  Is,  running  the  last  call 
first,  the  west  part  of  the  dividing  line  which 
he  surveyed  would  almost  coincide  with  his 
survey.  He  states,  however,  that  he  did  not 
survey  the  eaSt  part  of  the  tract,  nor  attempt 
to  locate  the  intersection  of  the  dividing  line 
with  Clark's  creek  according  to  the  calls  In 
either  deed. 

In  November,  1912,  the  defendants  had  the 
dividing  lines  between  the  two  tracts  sur- 
veyed by  one  Nicholson.  The  lines  were  actu- 
ally run  by  Joseph  Bell,  a  man  In  Nicholson's 
employ,  but  were  checked  up  by  Nicholson 
from  Bell's  field  notes.  Both  Bell  and  Nichol- 
son testified  that  they  began  at  the  east  quar- 
ter comer  of  section  30,  ran  thence  north  to 
the  Intersection  of  the  east  line  of  section  30 
with  the  southerly  line  of  the  Puyallup  In- 
dian Reservation  for  a  point  of  beginning. 
Thence  following  the  calls  in  the  defendants' 
deed  from  that  point,  they  located  the  point 
on  the  left  bank  of  Clark's  creek,  called  for 
in  the  defendants'  deed  as  the  beginning  of 
the  dividing  line,  thence,  following  the  cours- 
es and  distances  in  the  defendants'  deed, 
ran  a  line  In  a  southwesterly  direction  to  the 
brow  of  the  hill,  thence,  following  the  calls 
and  distances  In  the  deed,  ran  the  line  west 
to  what  they  claim  is  the  west  sixteenth  line 
of  section  30.  This  Une  so  found,  although 
parallel  with  the  east  and  west  center  line 
of  section  30,  Is  several  feet  south  of  the  line 
as  located  by  B^nk  and  Webb,  and  extends  a 
few  feet  beyond  the  west  sixteenth  line  of 
section  30  as  located  by  Funk  and  Webb.  The 
spring  is  about  20  feet  north  of  this  Une. 
From  their  computations,  but  not  by  actual 
survey,  both  Nicholson  and  Bell  testified  that 
the  dividing  Une,  if  run  completely  according 
to  the  calls  and  distances  of  the  plaintiffs 
deed,  continuing  from  the  point  where  the 
Webb  survey  actually  ended  diagonally 
across  the  bottom  land  for  the  dilstances  call- 
ed for  In  the  deed,  would  extend  the  line  sev- 
eral feet  across  Clark's  creek.  So  far  as  the 
evidence  of  these  various  surveys  goes,  It  tends 
to  establish  the  fact  that  neither  the  descrip- 
tion In  the  stipulated  deed  of  the  plaintiff, 
nor  the  description  in  the  stipulated  deed  of 
the  defendants,  would  close  when  actually 
surveyed  upon  the  ground,  and  that  the  divi- 
sion lines  as  described  in  the  two  deeds  do 
not  coincide. 

There  was  evidence  of  a  survey  prior  to 
any  of  thesen    That  surrety  was  made  by  one 


Miller  in  the  spring  of  18S8,  and  was  for  the 
purpose  of  dividing  the  entire  tract,  including; 
the  lands  claimed  by  both  parties,  between 
Albert  S.  Boss  and  Eldrldge  BarUett,  the 
grantees  mentioned  in  the  stipulation,  under 
the  foUowing  circumstances :  Darius  M.  Rosa 
owned  aU  of  the  land.  Albert  S.  Ross,  his 
son,  and!  Eldrldge  Bartlett,  his  son-ln-Iaw, 
had  purchased  the  land  from  him.  They  de- 
sired to  divide  it  as  nearly  as  possible  equal- 
ly, yet  80  that  each  would  have  one-half  of 
the  more  valuable  bottom  land.  Three  arbi- 
trators, selected  In  the  usual  manner,  made 
the  division  with  the  assistance  of  the  survey- 
or, MUler.  The  result  was  the  two  descrip- 
tions in  the  deeds  to  Albert  S.  Ross  and 
Eldrldge  Bartlett  substantially  as  set  out  in 
the  above  stipulation.  MlUer,  however,  made 
no  plat  nor,  so  far  as  the  record  shows,  were 
his  field  notes  preserved  otherwise  than'  as 
recited  in  the  two  deeds.  Be  was  not  pro- 
duced as  a  witness.  One  of  the  arbitrators, 
Frank  R.  Spinning,  and  Albert  S.  Ross  and 
his  brother  Charles  H.  Ross,  both  of  whom 
assisted  In  the  survey,  testified  that  this  sur- 
vey and  division  as  marked  upon  the  ground 
at  the  time  placed  the  dividing  line  between 
the  two  tracts  south  of  the  spring  in  dispute, 
so  that  the  spring  feU  upon  the  Bartlett  tract 
All  of  these  witnesses  claim  to  remember 
that  fact  because  Albert  S.  Ross  was  particu- 
larly desirous  of  getting  the  spring,  but  did 
not  get  it '  They  aU  testified  that  the  arbitra- 
tors selected  as  a  starting  point  for  the  divid- 
ing line  a  point  on  the  left  bank  of  Clark's 
creek,  where  a  stake  was  set  For  convenience 
of  Ulustration  we  have  marked  this  point 
"A"  on  the  plat  Thence  they  ran  the  line  in 
a  southwesterly  course  to  the  brow  of  the 
hlU  BO  as  to  divide  the  valuable  bottom  land 
as  nearly  as  possible  equally.  At  the  iwlnt 
reached  by  this  course  on  the  brow  of  the  hlU 
a  stake  was  set ;  this  point  we  have  marked 
"B."  The  dividing-  Une  was  run  thence  west 
In  a  straight  line  to  the  western  boundary  of 
the  entire  tract.  The  Ross  brothers  testified 
that  this  line  was  marked  on  the  ground  at 
the  time  by  blazing  the  trees.  There  were 
slight  evidences  of  this  blazed  line  at  the 
time  of  the  trlaL  There  was  clear  evidence, 
however,  that  shortly  after  the  division  Al- 
bert S.  Ross  and  Eldrldge  Bartlett  built  a 
fence,  along  what  they  both  conceded  to  be 
their  dividing  line,  from  the  stake  on  the  left 
bank  of  Clark's  creek  to  the  point  on  the 
brow  of  the  hiU  where  the  line  turned  west 
At  the  time  of  trial  there  were  seven  or  eight 
panels  of  old  post  and  rail  fence  running 
west  from  the  end  of  the  old  diagonal  fence. 
There  were  distinct  evidences  of  both  of 
these  old  fences  on  the  ground  at  the  time  of 
the  trial.  There  were  slight  evidences  of  an 
old  brush  fence  extending  a  Uttle  distance 
further  west  in  an  Irregular  Une.  If  extend- 
ed in  its  general  direction,  it  would  pass  to 
the  south  of  the  spring.  The  court  evidently 
conceiving  that  the  conflicting  auir^rs  dem- 
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onetrated  the  ambiguity  of  the  two  deeds 
when  applied  to  their  snbject-matter  so  as 
to  admit  of  extrinsic  evidence,  took  the  angle 
where  the  old  fence  across  the  bottom  land 
met  the  seven  panels  of  post  and  rail  fence 
as  the  point  on  the  hill  to  which  the  call  from 
the  stake  on  Clark's  creek  was  intended  In 
the  original  division  to  run,  and  thence  ran 
the  line  west  to  the  west  boundary  of  the 
two  tracts.  This  line  ran  between  the  Webb 
and  Nicholson  lines,  but  placed  the  spring  in 
controversy  on  the  respondents'  land.  The 
decree  went  accordingly,  save  that,  it  appear- 
ing that  the  plaintiff  in  1901  had  built  a  new 
fence  five  feet  north  of  the  line  of  the  old 
fence  diagonally  across  the  bottom  land,  she 
was  accorded  that  five-foot  strip.  The  plain- 
tiff appealed. 

[1,  2]  We  shall  not  attempt  a  discussion  ot 
the  various  claims  of  error  assigned,  since 
they  resolve  themselves  into  the  single  claim 
that  the  tilal  court  should  have  established 
the  line  of  the  Webb  and  Funk  surveys  as  the 
dividing  line,  and  that  parol  evidence  was 
inadmissible  to  establish  the  location  of  the 
line  on  the  gronnd  at  the  time  of  the  original 
division  between  Ross  and  Bartlett  Some  of 
the  questions  elaborately  discussed  are  elimi- 
nated by  the  stipulation  which  we  have  set 
out  This  stipulation,  deliberately  entered 
Into  at  the  outset,  narrows  the  issues  present- 
ed by  the  pleadings  by  eliminating  all  claim 
of  title  on  either  side  save  that  taken  by  Al- 
bert S.  Boss  on  the  one  hand  and  by  Bartlett 
on  the  other  by  their  respective  stipulated  ti- 
tle deeds.  It  eliminates  the  plaintUTs  claims 
of  title  by  adverse  possession  with  payment 
of  taxes  under  the  seven-year  statute  (Rem. 
&  BaL  Ck>de,  H  786,  788),  because  it  limits  her 
color  of  title  to  the  description  in  her  title 
deed  and  limits  her  entire  claim  of  title, 
rightful  possession,  and  payment  of  taxes  to 
that  land.  Johnson  v.  Ingram,  63  Wash.  654, 
115  Pac.  1073.  It  Is  not  pretended  that  she 
has  paid  taxes  by  any  other  description  than 
that  included  in  her  title  deed.  On  the  other 
band  it  limits  the  defendants'  claims  of  title 
In  the  same  way,  since  by  this  stipulation 
they  claim  rightful  possession  of  no  more 
than  is  included  in  the  description  in  the  stip- 
ulation as  the  Bartlett  land. 

"Where  neither  party  intends  to  claim  beyond 
the  true  line,  possession,  up  to  what  is  errone- 
ously supposed  to  be  the  true  dividing  line  be- 
tween adjoining  proprietors,  will  not  work  a 
disseisin  in  favor  of  either  ot  any  land  occupied 
by  him  under  such  erroneous  belief."  2  Devlin 
on  Deeds  (2d  Ed.)  S  1037,  p.  1457.  Milbank  v. 
Rowland,  63  Wash.  519,  115  Pac.  1053;  Ed- 
wards V.  Fleming,  83  Kan.  653,  112  Pac.  836, 
33  L.  B.  A.  (N.  S.)  923. 

[3]  It  is  true  that  possession  originating  In 
a  mistake  may  become  adverse.  That,  how- 
ever, is  a  question  of  fact.  There  must  be 
some  evidence  of  a  hostile  Intent  and  facts 
Imposing  notice  of  that  intent  to  initiate  an 
adverse  holding.  Johnson  v.  Ingram,  supra; 
Bowers  v.  Ledgerwood,  25  Wash.  14,  64  Pac. 
986.    There  is  no  such  evidence  In  this  case. 


We  are  clear  that  this  narrowing  of  the  Is- 
sues Is  the  inevitable  effect  of  this  stipula- 
tion, and  that  the  whole  dispute  must  be 
solved  by  the  application  of  these  two  descrip- 
tions to  the  ground  Itself,  if  by  a  complete 
survey  according  to  the  calls,  monuments, 
and  distances  In  each  stipulated  description 
they  can  be  made  to  inclose  the  respective 
tracts  so  that  the  north  line  of  the  one  shall 
coincide  with  the  south  line  of  the  other.  If 
this  can  be  done,  this  dividing  line,  wherever 
It  falls,  is  by  this  stipulation  conceded  to  be 
the  correct  dividing  line,  and  the  right  and 
title  to  the  waters  of  the  spring  must  be  ad- 
Judged  accordingly.  If  this  cannot  be  done, 
but  only  then,  parol  evidence  would  be  admis- 
sible to  determine  where  the  dividing  line 
was  intended  to  be  and  where  It  was  actually 
placed  upon  the  ground  and  acquiesced  in  by 
Ross  and  Bartlett  when  the  division  was 
made.  Had  there  been  clear  evidence  that 
the  descriptions  cannot,  by  actual  survey,  be 
so  applied  to  the  land  as  to  fix  the  dividing 
line,  we  would  deem  the  parol  evidence  suffi- 
cient to  establish  this  line  where  the  trial 
court  placed  it.  The  parties  have,  in  effect, 
stipulated  that  the  plaintiff  stands  in  the 
shoes  of  Albert  S.  Ross,  and  can  claim  noth- 
ing more  than  Ross  could  claim  against  Bart- 
lett, and  that  the  defendants  stand  in  the 
shoes  of  Bartlett  and  can  claim  nothing  more 
than  Bartlett  could  have  claimed  against 
Ross.  The  last  paragraph  of  the  stipulation 
makes  this  plain.  The  fact  that  the  deed  to 
Albert  S.  Ross  was  first  recorded  is  therefore 
immaterial.  Both  deeds  were  of  record  when 
the  parties  here  acquired  their  respective 
lauds.  The  deeds  were  executed  on  the  same 
day  under  circumstances  showing  a  clear  in- 
tention of  all  concerned  that  they  should  be 
simultaneously  delivered.  In  short  this  stip- 
ulation reduces  the  action  to  one  in  its  es- 
sence to  restore  a  lost  or  uncertain  boundary 
as  contemplated  by  the  statute  touching  such 
cases.    Rem.  &  BaL  Code,  c.  7,  {§  947-949. 

It  is  obvious  that  parol  testimony  would  be 
inadmissible  to  establish  this  common  bound- 
ary line  unless  there  Is  some  defect  or  ambi- 
guity In  one  or  both  of  the  stipulated  de- 
scriptions. There  is  no  patent  ambiguity  ap- 
pearing upon  the  face  of  either  description, 
nor  do  we  believe  that  It  can  be  fairly  said 
that  the  partial  surveys  In  evidence  demon- 
strate, with  any  degree  of  certainty,  that 
there  is  a  latent  defect  or  ambiguity  in  either 
description  when  laid  upon  the  ground.  So 
far  as  the  record  shows,  no  survey  since  the 
Miller  survey,  made  for  the  purpose  of  divid- 
ing the  land,  was  a  complete  survey  running 
all  of  the  boundaries  of  both  or  either  tract 
according  to  the  monuments,  calls,  courses, 
and  distances  Included  In  both  or  either  de- 
scription. Since  the  action  has  been  reduced 
in  its  essence  to  one  to  restore  a  lost  or  un- 
certain boundary,  we  think  the  case  is  one 
peculiarly  calling  for  the  appointment  of  dis- 
interested commissioners  to  make  a  completa 
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survey  of  both  tracts  upon  the  ground,  with 
a  view  to  establishing  the  common  boundary 
between  the  two  tracts,  it  It  can  be  done  by 
a  survey  following  the  descriptions,  and  in 
any  event  returning  to  the  court  a  plat  of 
their  survey  with  their  field  notes,  together 
with  their  report  The  discretion  to  appoint 
commissioners  for  that  purpose  is  clearly 
given  by  the  statute  (Bern.  &  Bal.  Code,  f  948), 
and  we  think,  under  the  state  of  the  record 
now  before  us,  that  had  such  an  application 
been  made  by  either  party  in  the  court  below, 
a  refusal  to  follow  that  course  would  have 
been  an  abuse  of  the  discretion. 

We  are  therefore  of  the  opinion  that  the 
decree  should  be  vacated,  and  the  cause  re- 
manded, with  direction  to  the  trial  court  to 
open  the  case  for  further  evidence,  appoint 
three  commissioners  as  provided  In  the  above- 
mentioned  statute  for  the  purpose  of  survey- 
ing the  land,  and  upon  their  return  of  such 
survey  to  take  their  testimony  and  consider 
the  same  in  connection  with  all  of  the  testi- 
mony touching  the  several  surveys  admitted 
at  the  former  trial.  If  from  this  testimony 
the  court  is  satisfied  that  the  two  stipulated 
descriptions  by  an  actual  complete  survey 
cannot  be  harmonized  so  that  the  south  line 
of  the  one  will  coincide  with  the  north  line 
of  the  other,  he  shall  then  consider  the  parol 
testimony  relative  to  the  original  establish- 
ment of  the  line  upon  the  ground,  and  the  ac- 
quiescence of  Boss  and  Bartlett  therein,  as 
properly  admitted,  and  upon  the  whole  record 
so  supplemented  make  his  decree. 

We  deem  it  proper  to  state  that  since  nei- 
ther party  is  seeking  a  reversal  of  this  decree 
in  so  far  as  it  establishes  the  present  fence 
of  the  appellant  across  the  bottom  land  as  a 
boundary  line,  to  that  extent  the  line  may  be 
considered  as  agreed  to,  but  of  course  not 
for  the  purpose  of  locating  the  remainder  of 
tbe  dividing  line  running  thence  west. 

The  decree  is  reversed  and  the  cause  is 
remanded  for  further  proceedings  In  accord- 
ance with  this  opinion.  Neither  party  will 
recover  costs  on  this  appeal. 

CBOW,  O.  J.,  and  CHADWICK,  GOSE, 
and  MAIN,  J  J.,  concur. 


(83  Wasb.  E14) 
STATE  V.  JACKSON  et  aL     (No.  11885.) 

(Supreme  Court  of  Washington.    Jan.  11, 1915.) 

1.  Cbiminal  Law  (§  721%*)— Teiai/— Miscon- 
duct OF  Fbosectjtino  Attobnbt. 

Where  the  prosecutinf;  attorney,  during  the 
trial,  demands  the  production  by  accused  of  an 
instrument  in  his  possessioa,  he  is  guilty  of  mis- 
conduct, because  compelliiig  accused  to  give  evi- 
dence against  himself  by  producing  the  instru- 
ment, or  permitting  the  jury  to  draw  unfavor- 
able inferences  arising  from  his  refusal  to  pro- 
duce it. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent  Dig.  {  1678 ;  Dec.  Dig.  f  721%.»] 


2.  WrrNEssES  (§  300*)— Pbivilkqb  of  Wit- 
nesses—Bights  OF  Accused. 

The  rules  of  practice  prescribed  by  Bern.  & 
Bal.  Code,  §  2137, 'providing  that  issues  in  a 
criminal  case  shall  be  tried  by  a  jury,  and  that 
tile  law  relating  to  the  drawing,  retaining,  and 
selecting  of  jurors  and  trials  by  jury  in  civil 
cases  shall  apply,  and  section  2152,  declaring 
that  rules  of  evidence  in  civil  actions,  so  far  as 
applicable  shall  be  applicable  to  criminal  pros- 
ecutions, and  section  2158,  requiring  the  court 
to  decide  all  questions  of  law  arising  in  the 
course,  of  the  trial,  which  shall  be  conducted 
as  civil  actions,  cannot  deprive  accused  of  the 
protection  guaranteed  by  Const  art  1,  {  9,  de- 
claring that  no  person  shall  be  compelled  in  any 
criminal  case  to  give  evidence  against  himself, 
and  the  prosecuting  attorney  may  not  during 
the  trial,  demand  of  accused  the  production  of 
an  instrument  in  his  possession,  as  a  condition 
to  the  introduction  of  secondary  evidence;  for 
the  right  of  the  state  to  introduce  secondary 
evidence  does  not  depend  on  notice  to  produce 
instruments  in  the  possession  of  accused,  and 
which  are  believed  to  be  incriminating. 

[Ed.  Note. — For  other  cases,  see  /  Witnesses, 
Cent  Dig.  f§  1042,  1042%  ;    Dec  Dig.  g  300.' J 

3.  Witnesses  (§  305*)— Privilege  of  Wit- 
nesses—Self-incrimination. 

Accused,  who  offers  himself  as  a  witness  to 
explain  testimony  which  be  has  been  forced  to 
give  against  himself  by  inferential  and  indirect 
methods,  based  on  his  refusal  to  produce,  on 
demand  of  the  prosecuting  attorney,  an  instm- 
ment  in  his  possession,  is  not  a  voluntary  wit- 
ness, and  the  misconduct  of  the  prosecuting  at- 
torney in  demanding  the  production  of  the  in- 
strument is  not  removed  thereby. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1053-1057 ;    Dec.  Dig.  {  305.*] 

4.  Cbiuinal  Law  (§  656*)—Tbial— Miscon- 
duct OF  Tbial  Judge— Comment  on  Tesph- 

MONT. 

The  action  of  the  court  in  bo  questioning 
a  witness  for  accused  as  to  indicate  a  doubt  as 
to  the  credibility  of  the  witness  is  a  comment 
on  the  evidence,  in  violation  of  Const  art  4, 
J  16. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1524-1533;  Dec.  Dig.  i 
656.*] 

5.  Criminai.  Law  (§  1053*)— Misconduct  of 
Tkial  Coubt  —  "Exception"  —  Necessitt 
—"Ruling"— "Decision." 

The  misconduct  of  the  court  in  so  question- 
ing a  witness  for  accused  as  to  indicate  a  doubt 
as  to  his  credibility  is  reviewable  without  an 
exception,  within  Bem.  &  Bal.  Code,  J  381,  de- 
claring that  an  "exception"  is  a  claim  of  error 
in  a  ruling  or  decision  of  the  court  made  in  the 
course  of  the  trial ;  the  conduct  of  the  court 
not  being  a  "ruling"  or  "decision." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2661,  2G65;  Dec.  Dig.  i 
1053.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Exception ;  Decision ; 
Buling.] 

6.  Witnesses  (§  349*)- Impeachment^— Pboof 
OF  Immobalitt. 

A  witness  may  be  impeached  by  proof  of 
her  general  bad  reputation  for  morality,  either 
on  her  cross-examination,  or  by  witnesses  testi- 
fying to  her  bad  reputation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  1135-1139;    Dec.  Dig.  S  349.*] 

Department  1.  Appeal  from  Superior 
Court,  Pacific  County;  Edw.  H.  Wrlj^t, 
Judge. 


•For  otbw  case*  ■••  lam*  topic  and  section  NUMBBR  In  Oec'Slg.  A  Am.  Dig.  Key-No.  Series  it  Rep'r  Indexes 
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J.  W.  Jackson  and  anotber  were  conrlcted 
of  crime,  and  appeal.  Reversed  and  re- 
manded. 

J.  T.  Welsh  and  M.  M.  Richardson,  both  of 
South  Bend,  and  Robt.  G.  Chambers,  of  Ray- 
mond, for  appellants.  H.  W.  B.  Hewen,  of 
South  Bend,  for  the  State. 

CHADWICK,  J.  Appellants  were  convict- 
ed of  the  crime  of  conspiracy  to  pervert  and 
corrupt  public  Justice  and  the  due  admlnlstra. 
tlon  of  law.  In  the  superior  court  of  Pacific 
county.  Wash.,  In  a  case  there  pending  en- 
titled J.  W.  Coleman  and  Belle  Coleman  ▼. 
City  of  Raymond.  They  have  brought  their 
case  here,  making  21  assignments  of  error. 
We  will  not  discuss  assignments  which,  in 
our  Judgment,  have  no  merit,  or  which  will 
not  likely  recur  upon  a  new  trial,  or  those 
which  we  regard  as  without  prejudice. 

[I]  It  is  one  of  the  contentions  of  the  state 
that  the  defendants,  acting  In  conspiracy, 
had  paid  money  to  suborn  tbe  testimony  of 
certain  witnesses.  The  city  of  Raymond  had 
drawn  a  warrant  which  had  been  forwarded 
to  one  of  the  defendants  at  Portland,  Or., 
where  it  Is  alleged  the  witnesses  were  cor- 
rupted. The  state  also  contended  that  a  wit- 
ness had  been  induced  to  make  a  certain 
statement  in  writing,  and  that  the  statement 
tended  to  prove  the  crime  charged.  Prior  to 
the  trial  the  prosecuting  attorney  made  a 
demand  upon  the  defendants  to  produce  the 
draft  and  statement.  They  were  not  produc- 
ed. A  witness  was  called  to  give  secondary 
evidence  as  to  the  contents  of  the  bank  draft, 
and  the  witness,  who  it  is  alleged  signed  the 
statement,  was  called  for  a  like  purpose. 
The  prosecuting  attorney.  In  the  presence  of 
the  court  and  Jury,  and  over  the  objections  of 
counsel  renewed  his  demand  for  the  produc- 
tion of  the  documents.  This,  In  our  Judg- 
ment, constitutes  reversible  error. 

"To  permit  a  demand  to  be  made  on  tbe  de- 
fendant in  a  criminal  rase,  in  the  presence  of  the 
jury,  to  produce  a  paper  or  document  contain- 
ing incriminating  evidence  against  him,  is  a  vio- 
lation of  tbe  immunity  secured  to  him  by  the 
fifth  amendment  to  tbe  Constitution  [of  the 
t'nited  States],  providing  that  no  person  in  any 
criminal  case  shall  be  compelled  to  be  a  wit- 
ness against  himself."  McKnight  v.  United 
-States,  115  Fed.  972,  54  C.  C.  A.  358. 

The  reasoning  to  sustain  this  principle  lies 
in  this:  That  the  state  is  not  put  to  the  ne- 
cessity neither  will  it  be  i)ermitted  to  put  an 
Inference  of  guilt  which  necessarily  flows 
from  an  imputation  that  the  accused  person 
has  suppressed  or  is  withholding  evidence, 
when  the  Constitution  provides  that  no  per- 
son shall  be  compelled  to  give  evidence 
against  himself.  Not  being  bound  to  produce 
evidence  against  himself,  the  demand  is  fu- 
tile, and  can  serve  no  purpose,  except  to  put 
defendant  In  a  false  light  before  the  jury, 
and  compel  him  to  defend  himself  against 
tbe  inferences  arising  from  a  collateral  cir- 
cumstance and  to  the  stress  of  extricating 
himself  from  a  position  in  which  the  Consti- 


tution says  he  shall  not  be  placed.  The  state, 
under  the  ordinary  rules  of  evidence,  could 
have  examined  either  one  of  the  vrltnesses 
as  fully  and  as  completely  as  it  desired 
without  demanding  the  documents. 

In  Gillespie  v.  State,  5  OU.  Cr.  546,  115 
Pac.  620,  35  li.  R.  A.  (N.  S.)  IITI,  Ann.  Cas. 
1912D,  259,  it  is.sald: 

"When  such  a  demand  is  made,  a  defendant 
must  accept  the  alternative  of  either  producing 
the  letters,  and  thereby  incriminating  himself, 
or  of  having  the  jury  place  the  strongest  possi- 
ble construction  against  him  upon  his  failure 
to  do  80.  If  this  can  be  done,  the  very  life, 
body,  and  soul  of  the  Constitution  would  be  vio- 
lated and  trampled  upon."  McKnight  v.  V. 
S.,  122  Fed.  926,  61  C.  C.  A.  112;  State  v. 
Merkley,  74  Iowa,  695,  39  N.  W.  Ill;  Ellis 
V.  State,  8  Okl.  Cr.  522,  128  Pac.  1095,  43  h. 
R.  A.  (N.  S.)  811 :  Hibbard  v.  U.  S.,  172  Fed. 
66,  96  C.  C.  A.  654,  18  Ann.  Cas.  1040. 

While  the  question  has  never  come  to  this 
court  in  just  the  same  way,  the  principle  is 
recognized  in  the  case  of  State  v.  O'Hara,  17 
Wash.  525,  50  Pac.  477,  933,  where  a  reversal 
was  predicated  upon  a  record  showing  that 
the  court  had  compelled  a  defendant,  who 
was  a  witness  on  his  own  behalf,  and  over 
his  objection,  to  testify  that  certain  letters 
and  documents  had  been  written  by  him,  and 
in  State  v.  McCauley,  17  Wash.  88,  49  Pac. 
221,  51  Pac.  382,  where  it  was  held  that  tbe 
right  of  the  state  to  introduce  secondary  evi- 
dence did  not  depend  upon  a  notice  to  pro- 
duce documents  possessed  by  a  defendant, 
and  which  were  believed  to  be  Incriminating, 
for  the  reason  that  It  was  beyond  the  power 
of  the  court  to  enforce  the  demand.  The 
court  followed  McGlnnls  ▼.  State,  24  Ind. 
600: 

"It  ia  difficult  to  perceive  what  benefit  could 
result,  either  to  the  state  or  tbe  defendant,  from 
giving  of  such  a  notice,  while  to  the  defendant 
it  is  liable  to  work  a  positive  injury,  by  pro- 
ducing an  unfavorable  impression  against  him  in 
tbe  minds  of  tbe  jury,  upon  his  refusal  to  pro- 
cure it  after  notice." 

[2]  But  it  is  contended  by  the  prosecuting 
attorney  that  the  rules  of  practice  in  civil 
cases,  in  the  absence  of  a  special  statute 
(Rem.  &  Bal.  Code,  §§  2137,  2152,  2158),  are 
made  the  rule  of  practice  in  criminal  cases. 
Admitting  that  in  a  proper  case  this  conten- 
tion would  be  well  founded,  it  is  sufficient 
answer  to  say  that  no  statutory  rule  of 
practice,  whether  in  a  civil  or  criminal  case, 
would  interfere  to  bar  a  defendant  of  the 
protection  of  section  9,  art  1,  of  our  Bill  of 
Rights  and  of  the  fifth  amendment  to  the 
Constitution  of  the  United  States. 

The  prosecuting  attorney  earnestly  and 
sincerely  challenges  the  rule  In  the  case  of 
McKnight  He  cites  many  cases  holding  that 
it  is  not  error  for  the  prosecuting  attorney 
to  comment  upon  the  fact  that  a  defendant 
has  failed  to  produce  evidence  that  was  with- 
in his  possession  and  under  his  control.  Our 
answer  to  these  cases  and  his  argument  is 
that  this  court  in  the  cases  of  O'Hara  and 
McCauley,  has  adopted  a  different  rule,  and 
that  they  ace,  in  our  Judgment,  hostile  to  the 
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fifth  amendment  of  the  Constltntlon  of  the 
T7nlted  States,  and  possibly  to  the  Constitu- 
tions of  the  states  where  they  were  pro- 
nounced. The  prosecuting  attorney  also  re- 
lies upon  the  criticism  of  Mr.  Wlgmore,  who, 
in  his  work  on  Evidence  (volume  3  [1904  Ed.] 
p.  3149,  g  2273,  note  3),  says: 

"The  following  case  is  nniqne:  1902,  Mc- 
Knight  V.  U.  S.,  54  O.  C.  A.  358,  115  Fed.  972 

giter  evidence  that  an  incriminating  document 
in  the  accused's  possession,  no  notice  of  pro- 
duction can  be  given  by  the  prosecution,  because 
the  claiming  oi:  the  privilege  would  permit  in- 
ferences to  be  drawn  against  him.  The  ruling  is 
made  on  the  assumption  that  a  copy  could  be 
used  under  such  circumstances  without  notice 
to  produce— an  incorrect  assumption,  as  shown 
ante,  ff  1202,  1205,  1207.  It  also  involves 
the  fallacy  that  the  mere  necessity  of  making 
a  claim  of  privilege  for  documents  is  improper 
because  of  the  possible  resulting  inference — a  fal- 
lacy which  reasons  in  a  circle,  because  the  privi- 
lege cannot  be  enforced  until  it  is  claimed,  and 
the  court  cannot  l>oth  enforce  it  and  forbid  the 
necessary  condition  precedent  to  enforcing  it. 
The  ruUng  also  involves  the  fallacy  that  the 
accused's  failure,  on  notice,  to  produce  the  docu- 
ment was  equivalent  to  a  claim  of  privilege,  but 
it  was  not  because  it  might  have  been  done  in 
precisely  the  same  way  for  a  noncriminating 
document,  and  would  merely  have  served  as  a 
basis  for  the  use  of  a  copy  by  the  prosecution. 
These  three  fallacies  so  subtly  combine  in  this 
ruling  that  the  result  is  a  plausible  one ;  but  the 
ruling  remains  purely  fallacious  and  wholly  un- 
sound)." 

If  we  were  treating  the  question  In  the  ab- 
stract, it  might  with  some  plausibility  be  con- 
tended that  we  were  reasoning  ia  a  circle, 
but  reasoning  cannot  be  rejected  as  meeting 
Itself  at  the  other  side  of  a  circle  when  at 
the  point  (if  meeting  it  comes  counter  to  a 
constitutional  provision  which  says  that  a 
thing  shall  not  be  done.  This  means,  shall 
not  be  done  directly  or  by  the  pursuit  of  In- 
direct methods.  Furthermore,  the  reasoning 
of  the  learned  text-writer  Is  faulty  In  this: 
The  constitutional  privilege  of  the  defendant 
Is  known  to  the  prosecuting  attorney,  and  to 
demand  a  paper  alleged  to  be  Incriminating, 
a  Jury  being  present,  can  bear  but  one  con- 
struction, and  that  Is  a  purpose  to  cast  a 
reflection  of  guilt  We  reject  the  authorities 
cited  by  the  state  for  the  further  reason  that, 
under  our  statute  and  under  the  fundamental 
principles  of  the  law  as  we  understand  them 
to  be,  the  state  could  have  proved  all  that 
it  hoped  to  prove  without  a  demand  either 
before  or  at  the  trial.  The  state  contends 
also  that,  granting  all  this  to  be  so.  It  was 
error  without  prejudice,  because  the  defend- 
ants took  the  stand  In  their  own  behalf  and 
testified  as  to  the  matters  inquired  Into. 

[3]  The  principle  that  one  who  voluntarily 
offers  himself  as  a  witness  cannot  Invoke 
that  provision  of  the  Constitution  which  guar- 
antees that  no  person  shall  be  compelled  In 
any  case  to  give  evidence  against  himself  Is 
relied  on.  State  v.  Duncan,  7  Wash.  336,  35 
Pac.  117,  88  Am.  St  Rep.  888;  State  ▼.  Ulse- 
mer,  24  Wash.  657,  64  Pac.  800.  These  cases 
do  not  apply  to  the  case  at  bar.  It  cannot 
be  said  that  a  witness  who  has  been  put  aa> 


der  the  impatatl(m  of  gollt  (Cbamberlayne, 
Modem  Law  of  Evidence,  1080),  in  defiance 
of  the  Constitution  of  the  state,  ahd  who  of- 
fers himself  as  a  witness  to  explain  so  far  as 
he  can  the  testimony  which  In  law  he  has 
been  forced  to  give  against  himself  by  In- 
ferential and  Indirect  methods,  Is  a  volun- 
tary witness.  The  fact  that  a  witness  may 
be  compelled  to  answer  to  the  Jury  for  some- 
thing that  could  not  be  Introduced  directly 
Is  In  Itself  enough  to  sustain  the  protective 
clauses  of  the  Constitution.  If  It  were  not 
so,  the  state,  having  no  right  to  call  for  the 
testimony,  could,  by  putting  the  imputation 
of  guUt  which  follows  an  Insinuated  sup- 
pression of  evidence  upon  a  defendant,  force 
an  Issue  where  there  was  none,  and  where 
none  could  have  been  raised  directly.  We  are 
satisfied  that  the  substantial  and  constltU'; 
tlonal  rights  of  the  defendants  were  violated 
by  the  proceedings  complained  of. 

[4]  Mrs.  Marguerite  Jackson  was  called  as 
a  witness.  Mrs.  Jackson  is  not  related  to 
the  appellant  Jackson.  She  Is  a  professional 
stenographer,  and  was  apparently  a  disinter- 
ested witness.  She  bad  been  employed  at 
Portland,  Or.,  by  the  defendant  Welsh  to  pre- 
pare certain  Interrogatories  to  be  put  to  the 
principal  witness,  Maggie  Rose.  She  testified, 
as  did  two  other  witnesses,  that  she  wrote 
out  the  Interrogatories  and  the  answers  there- 
to, on  April  16th,  and  that  they  were  sworn 
to  by  Mrs.  Rose  on  that  day.  Mrs.  Rose  at 
the  trial  testified  that  she  had  not  signed  In- 
terrogatories and  answers  In  the  office  of  the 
attorney  where  they  are  said  to  have  been 
written,  prior  to  the  26tb  day  of  April,  1913, 
when  she  gave  a  deposition  In  the  case  which 
was  favorable  to  the  defendants.  Her  testi- 
mony is  to  the  effect  that  the  appellants,  pri- 
or to  the  25th  of  April,  met  her  at  a  hotel 
In  the  dty  of  Portland;  that  they  had  ques- 
tions and  answers  written  out;  that  she  was 
schooled  as  to  the  testimony  she  was  to  give ; 
and  that  a  copy  of  the  questions  and  an- 
swers were  given  her  so  that  she  might  per- 
fect herself  as  a  witness  In  behalf  of  the 
city  in  the  case  of  Coleman  v.  Raymond. 

We  think  it  will  hardly  be  contended  that 
a  conviction  could  have  been  had  in  this  case 
without  the  testimony  of  Mrs.  Rose.  She 
swore  that  she  Iiad  been  paid  money  by  de- 
fendant Jackson.  During  the  progress  of  the 
examination  of  Mrs.  Jackson,  and  while  she 
was  under  cross-examination  by  the  prose- 
cuting attorney,  and  while  the  paper  which 
Mrs.  Rose  says  had  been  handed  to  her  by 
Welsh  for  the  purpose  of  rehearsing  her  tes- 
timony was  a  subject  of  Inquiry,  the  court  of 
Its  own  motion  Interrupted  and  croes-ezam- 
Ined  the  witness  as  follows: 

"The  Court:  Where  did  thit  paper  come 
from:  part  of  the  Hock  in  the  office  of  ItoCuet 
A.  Xea;  I  used  some  of  their  stationery.  The 
Court:  Tou  say  you  have  your  notebook  here. 
Will  you  let  me  lee  itf  A.  Yes,  air.  The 
Court:  Tvrn  to  the  notes  of  thit  particular  pro- 
ceeding.   You  juft  took  a  look  ov«r  theret    A. 
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Tea,  sir.  The  Court:  yo  iaU  on  itf  A.  No. 
(The  court  ezaminea  notebook.)  The  Court: 
Mow  many  paget  doe*  that  covert  A.  I  think 
it  covers  three  pages  of  typewriting.  The 
Court:  Your  noiea  I  meant  A.  Nine  pages. 
The  Court:  Yok  have  no  date*  in  this  book  at 
•Uf  A.  No;  I  haven't.  The  Court:  What 
sfttetn  of  tkorthand  do  you  uset  A.  Howard 
Pitman.  Q.  Would  you  like  to  leave  on  tk^ 
afternoon  train;  do  yon  need  thit  book  partio- 
ularlyt  A.  Yes ;  I  have  notes  in  there.  I  don't 
know  as  there  is  anything  on  the  back  of  those 
notes  that  I  wish  to  save.  The  Court:  You 
retain  it  to  we  eon  get  itt  *  *  *  Mr.  Hewen: 
When  you  commenced  to  use  the  book  did  you 
commence  at  this  front  portion?  A.  I  did.  Q. 
Why  was  it  then  that  on  the  very  first  sheet  of 
liiis  book  the  case  of  J.  W.  Coleman  and  Belle 
Coleman  against  the  city  of  Raymond  is  titled? 
A.  I  took  tiie  interrogatories  that  were  dictated 
to  me  fay  Mr.  Welsh  to  be  propounded  to  the 
witness  on  the  26th.  Q.  That  was  on  the  15th? 
A.  Yes;  that  was  on  the  15th.  Q.  But  here 
these  interrogatories  about  which  you  have  tes- 
tified that  were  propounded  to  her  on  the  IStb 
occur  nine  or  ten  pages,  or  a  number  of  pages, 
further  over  In  the  book ;  why  is  that?  •  •  • 
Those  interrogatories  were  dictated  so  they 
could  be  propounded  on  the  26th.  The  Court: 
The  first  page  shows  the  title  of  the  case  and 
then  that  is  followed  by  what—  the  interrogato- 
ries to  be  given  on  the  26th?  A.  Yes,  sir.  Q. 
And  that  is  followed  by  what?  A.  By  her  state- 
ment die  made.  Q.  And  that  dictation  was 
taken  as  I  understand  ynu  during  the  half  hour 
preceding  the  arrival  of  Mrs.  Rose?  The  Court: 
That  teem*  to  b«  «n  eonaeoutive  order.  Mr. 
Hewen:  Q,  Will  you  tarn  to  the  first  page  of 
your  book  and  read  the  interrogatories  there 
coDtained  of  which  you  have  just  testified?  Mr. 
Welsh:  Which  interrogatories 7  Mr.  U«wen: 
The  first  ones." 

"The  Court:  The  ones  to  be  used  on  the  2Cth. 
CTbe  witness  here  reads  questions  and  answers 
from  her  notebook.)  Witness  (reading):  A. 
What  is  your  name  and  where  do  yon  reside? 
Q.  Next?  Witness  (reading):  A.  Where  were 
you  residing  on  or  about  the  1st  day  of  October, 
1912?  Q.  Yes?  Witness  (reading):  A.  Are  you 
acquainted  with  J.  W.  Coleman,  the  plaintiff  in 
the  above-entitled  action,  and,  if  so,  for  how 
long  have  you  known  him?  Q.  Yes?  Witness 
(reading):  A.  Did  you  see  said  J.  W.  Colemnn 
on  the  night  of  the  1st  of  October,  1912,  or  the 
morning  of  the  2d  of  October,  1912,  ai.d,  if  »u, 
state  when  and  where  and  what  was  he  doing, 
and  did  you  have  any  conversation  with  him  at 
that  time,  and,  if  so,  what  was  it?" 

Ebcamlnatlon  resumed: 

"Mr.  Hewen:  Q.  Let  me  ask  you  a  further 
question:  If  those  were  the  interrogatories  to  be 
propounded  on  the  26th  that  were  dictated  to 
yon  by  Martin  Welsh,  did  Mr.  Welsh  at  that  time 
make  any  explanation,  when  Mrs.  Rose  a  few 
minutes  afterwards  came  in  and  those  other 
questions  were  propounded,  why  he  didn't  pro- 
pound those  questions  to  her?  A.  No;  he 
wouldn't  make  any  explanation  like  that  to  me. 
Q.  He  made  no  explanation?  A.  No.  Q.  But 
went  forward  and  propounded  an  entirely  dif- 
ferent set  of  interrogatories?  A.  He  never  used 
any  paper  at  all  in  asking  his  questions.  Q. 
He  didn't  ask  you  to  read  these  off?  A.  Be 
didn't.    I  was  not  a  notary." 

We  have  ItBllclzed  that  part  of  the  ex- 
amination, or  rather  cross-examination,  by 
the  court  which,  in  our  judgment,  is  objec- 
tionable and  sufSdent,  when  taken  in  con- 
Dection  with  other  facts  and  circumstances 
In  the  case,  especially  the  great  Importance, 


If  not  the  absolute  essentiality,  of  the  tes- 
timony of  the  witness  Maggie  Rose,  to  sus- 
tain the  contention  that  the  conduct  of  the 
trial  judge  was  prejudicial  to  the  rights  of 
appellants.  No  inference  can  be  drawn  from 
the  record  other  thdn  that  the  court  enter- 
tained some  doubt  as  to  the  credibility  of 
the  testimony  given  by  the  witness.  We 
think  the  oondnct  of  the  court  was  clearly  a 
comment  upon  the  evidence  and  violative  of 
the  rights  of  the  appellants  under  article  4,  I 
1&,  of  the  Constitution.  His  comment  that 
there  was  no  date  on  the  book  and  his  in- 
quiry a&  to  where  the  paper  npon  which  the 
interrogatories  and  answers  were  written 
had  been  obtained  indicated  a  doubt  as  to 
the  integrity  of  the  witnedsl  It  at  least 
insinuated  the  possibility  that  her  statement 
might  be  inquired  into  upon  an  independent 
investigation.  His  remark  that  the  notes 
seemed  to  be  in  consecuttve  order  stands  out 
as  the  marking  of  a  circumstance  to  be 
considered  as  against  the  Insinuated  doubt 
His  inquiry  as  to  the  system  of  shorthand 
used  by  her  likewise  Indicated  a  belief  on 
the  part  of  the  court  that  her  te&timony 
might  bear  farther  investigation,  and  that 
he  intended  to  refer  the  notes  to  some  one 
who  was  familiar  with  the  Howard  Pitman 
system  of  shorthand.  This  conclusion  seems 
inevitable  when  the  court  had  the  witness 
read  some  of  the  interrogatories  from  her 
book,  so  that  he  might  compare  them  with 
the  written  Interrogatories  and  answers,  and 
the  final  request  of  the  conrt  that  the  wit- 
ness leave  her  notebook,  and  a  final  charge 
to  her  that  she  retain  it  so  that  "we  can  get 
it" 

[S]  The  prosecuting  attorney  does  not 
seriously  combat  this  contention  of  the  ap- 
pellants, but  it  is  insisted  that  no  exceptions 
were  taken  to  the  conduct  of  the  conrt  An 
exception  "is  a  claim  of  error  in  a  ruling 
or  decision  of  a  court  judge  or  other  tribu- 
nal, or  officer  exercising  judicial  functions, 
made  in  the  course  of  an  action  or  proceed- 
ing or  after  judgment  therein."  Rem.  &  Bal. 
Code,  {  381.  The  conduct  of  the  court  can- 
not be  called  either  a  ruling  or  a  decision, 
but  it  is  nevertheless  a  part  of  the  record 
upon  which  a  claim  of  error  may  be  predicat- 
ed and  sustained  if  actually  or  Impliedly 
prejudicial.  Indeed,  such  an  act  would  or- 
dinarily put  a  person  accused  of  crime, 
and  who  is  attended  by  a  presumption  of  In- 
nocence, to  great  embarrassment,  and  make 
it  more  likely  that  prejudice  would  result  if 
counsel  engaged  the  court  even  to  the  extent 
of  excepting  to  his  remarks.  Every  lawyer 
who  has  ever  tried  a  case,  and  every  judge 
who  has  ever  presided  at  a  trial,  knows  that 
jurors  are  Inclined  to  regard  the  lawyers 
engaged  in  the  trial  as  partisans,  and  are 
quick  to  attend  an  interruption  by  the  judge, 
to  which  they  may  attach  an  Importance  and 
a  meaning  in  no  way  intended.  It  is  the 
working  of  human  nature  of  which  all  men 
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who  have  had  any  experience  in  the  trial  of 
cases  may  take  notice.  Between  the  con- 
trary winds  of  advocacy  a  Juror  would  not 
be  a  man  tf  he  did  not,  in  some  of  the  dis- 
tractions of  mind  which  attend  a  bard- 
fought  and  doubtful  case,  grasp  the  words 
and  manner  of  the  judge  as  a  guide  to  lead 
him  out  of  his  perplexity.  On  the  other 
hand,  a  presiding  Judge  has  no  way  to  meas- 
ure the  effect  of  his  interruption.  The  very 
fact  that  be  takes  a  witness  away  from  the 
attorney  for  examination  may.  In  the  tense 
atmosphere  of  the  trial,  lead  to  great  prej- 
udice. 

"It  is  a  task  of  great  delicacy  and  much  dif- 
ficulty for  a  presiding  Judge  to  so  conduct  the 
examination  of  ar  witness  that  nothing,  in  ei- 
ther the  tone  or  inflection  of  the  voice,  the  play 
of  the  features,  the  manner  of  propounding  or 
framing  the  question,  or  the  course  of  investi- 
gation pursued  in  the  examination  will  indi- 
cate to  the  jury  the  trend  of  mind  of  the  ques- 
tioner. An  extended  examination  of  a  witness 
by  the  court,  must  be  unfair,  unless  it  partakes 
partly  of  the  nature  of  a  cross-examination^  and, 
though  great  skill  and  tact  and  perfect  faurness 
be  employed,  there  is  much  danger  the  impres- 
sion or  opinion  of  the  court  as  to  the  truthful- 
ness, candor,  and  reliability  of  the  witness  and 
as  to  the  weight  and  value  of  his  testimony  will 
be  manifested  to  the  jury.  Though  at  times  the 
court  may,  by  an  opportune  and  carefully  con- 
sidered question,  elucidate  a  point,  aid  an  em^ 
I>arras8ed  witness,  or  facilitate  the  progress  of 
a  trial  without  in  any  degree  influencing  the 
jury  or  arousing  distrust  in  the  minds  of  the 
parties  or  their  attorneys,  yet  the  examination 
of  witnesses  is  the  more  appropriate  function 
of  counsel,  and  it  is  believed  the  instances  are 
rare  and  the  conditions  exceptional  in  a  high 
degree  which  will  justify  the  presiding  judge  in 
entering  upon  and  conducting  an  extended  ex- 
amination of  a  witness,  and  that  the  exercise 
of  a  sound  discretion  will  seldom  deem  such  ac- 
tion necessary  or  advisable."  Dunn  v.  People, 
172  111.  582,  50  N.  E.  137. 

"In  a  criminal  case  the  action  of  the  trial 
judge  in  subjecting  the  witnesses  of  defendant 
to  a  rigid  and  extended  examination  on  the  vi- 
tal points  of  the  defense,  or  in  catechizing  them 
at  length  as  to  their  knowledge  of  the  facts  as 
to  which  they  have  testified,  has  a  tendency  tq 
discredit  them,  and  is  prejudicial  error  requir- 
ing a  new  trial  in  case  of  conviction."  40  Cyc. 
2440. 

While  counsel  cites  many  cases  to  the  ef- 
fect that  an  exception  must  be  taken  before 
alleged  misconduct  of  the  court  can  be  taken 
notice  of  on  appeal,  the  authority  is  not  apt 
or  pertinent.  As  said  in  the  case  of  State  v. 
Crotts,  22  Wash.  245,  GO  Pac.  403,  our  Con- 
stitution, In  so  far  as  it  declares  that  a  Judge 
should  not  comment  upon  the  facts,  is  un- 
like the  Constitutions  of  other  states. 

"There  is  no  other  Constitution  that  we  have 
been  able  to  find  that  is  as  prohibitive  of  the 
action  of  the  court  in  this  respect  as  ours." 

The  principle  relied  on  has  been  decided 
by  this  court  in  the  case  Just  cited.  It  was 
urged  that  misconduct  of  the  court  in  ques- 
tioning a  witness  could  not  be  taken  advan- 
tage of  in  this  court,  because  no  exceptions 
had  been  taken.  Judge  Dunbar,  whose  keen 
sense  of  fairness  and  Justice  was  never 
doubted  by  any  man,  wrote  the  opinion, 
saying: 


"It  is  urged  by  the  respondent  that,  as  no  ex- 
ceptions were  taken  by  the  defendant  to  the 
auestions  propounded  by  the  judge  at  the  time 
ley  were  propounded,  under  the  general  rule, 
and  under  the  rulings  of  this  court,  no  basis  for 
a  determination  of  those  questions  in  this  court 
has  been  laid.  It  is  true  that  tlie  ordinary  rule 
is  in  consonance  with  the  ruling,  frequently  an- 
nounced fa^  this  court,  thaf  alleged  errors  will 
not  be  reviewed  without  they  are  excepted  to  at 
the  time  they  are  committed ;  but  we  do  not 
think  the  error  alleged  in  this  instance  falls 
within  the  rule,  nor  that  the  rule  should  be  en- 
forced when  its  observance  would  tend  to  de< 
stroy  the  very  object  tor  which  the  objection  is 
ordinarily  made.  An  attorney  is  placed  in  a 
delicate  position  under  such  circumstances.  It 
is  dangerous  for  him  to  enter  Into  a  controversy 
with  the  court  in  relation  to  matters  and  pro- 
ceedings which  the  court  itself  is  instituting. 
The  court  should  not  place  counsel  in  this  posi- 
tion without  it  becomes  absolutely  necessary  for 
the  furtherance  of  justice.  In  this  case  the  de- 
fendant's counsel  had  to  choose  between  the 
probability,  or  at  least  the  possibility,  of  preju- 
dicing his  case  in  the  minds  of  the  jury  by  rea- 
son of  his  expressed  opposition  to  the  course 
pursued  b^  the  court,  or  else  lose  the  benefit  of 
an  objection  which  he  was  entitled  to  make. 
We  do  not  think  counsel  should  be  compelled  to 
imperil  their  cause  in  the  lower  court  for  tb« 
purpose  of  protecting  their  rights  in  the  appel- 
late court  •  •  •  There  are  different  ways 
by  which  a  judge  may  comment  upon  the  testi- 
mony, within  the  meaning  of  the  Constitution 
referred  to  above.  The  object  of  the  coDstitn- 
tional  provision,  doubtless,  is  to  prevent  the 
jury  from  being  influenced  by  knowledge  con- 
veyed to  it  by  the  court  of  what  the  court's 
opinion  is  on  the  testimony  submitted.  The 
Constitution  has  made  the  jury  the  sole  judge  pf 
the  weight  of  the  testimony  and  of  the  credibil- 
ity of  the  witnesses,  and  it  is  a  fact  well  and 
universally  known  hy  courts  and  practitioners 
that  the  ordinary  juror  is  always  anxious  to 
obtain  the  opinion  of  the  court  on  mutters 
which  are  submitted  to  his  discretion,  and  th^it 
such  opinion,  if  known  to  the  juror,  has  a  great 
influence  upon  the  final  determination  of  th^ 
issues." 

Seei  also,  Knox  y.  Fuller,  23  Wash.  34,  62 
Pac.  131. 

(SI  Appellants  undertook  to  prove  the  gen- 
eral reputation  of  the  witness  Maggie  Bose 
for  morality  in  the  neighborhood  in  which 
she  lived.  The  court  sustained  an  objection 
to  this  form  of  proof.  Maggie  Bose',  as  we 
have  said,  was  the  principal  witness  for  the 
state,  and  without  her  testimony  it  Is  not 
likely  that  a  conviction  could  have  been  had. 
The  testimony  was  competent  under  the  au- 
thority of  State  V.  Coella,  3  Wash.  90,  28 
Pac.  28.  The  rule,  as  stated  by  Underbill 
in  his  work  on  Criminal  Evidence  (2d  E^.) 
I  237,  is  as  follows: 

"Impeachment  by  showing  -  the  general  bad 
character  of  the  witness  aside  from  teuthtulness. 
A  few  authorities  reject  all  evidence  to  prove 
the  good  or  bad  character  of  a  witness,  except 
so  far  as  it  is  confined  to  his  reputation  for 
trnthfuiness,  or  the  reverse.  If  the  witness  pos- 
sessed no  knowledge  of  that  particular  trait  of 
character,  he  is  incompetent.  But  the  majority 
of  cases  allow  greater  latitude.  In  most  cases, 
evidence  involvipg  the  whole  moral  character  of 
the  witness  will  be  received  upon  the  reasonable 
theory  that  a  man  who  is  addicted  to  vicious 
habits,  or  who  is  prone  to  commit  immoral  acts, 
may  be  presumed  to  have  lost  respect  for  trutb 
and  to  be  ready  to  periure  himself  when  it  is 
to  his  interest  to  do  so." 
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The  prosecuting  attorney  seeks  to  distin- 
guish the  Coella  Case.  He  says  that  the 
'Witness  was  there  asked  upon  cross-examina- 
tion "If  she  were  not  a  prostitute,"  and  there 
Is  a  greater  latitude  allowed  in  cross-exam- 
ination than  when  offering  independent 
proof.  We  nevertheless  believe  that  the  rep- 
utation of  a  witness  for  Immorality  may  be 
inquired  Into,  either  upon  cross-examination 
or  by  a  resort  to  general  reputation.  It  is 
not  the  manner  of  proof  that  concerns  the 
law  so  much  as  the  object  sought  to  be  at- 
tained, for,  as  said  by  this  court  In  the  Ck>ella 
Case,  a  woman  cannot  ruthlessly  destroy 
that  quality  upon  which  most  other  good 
-qualities  are  dependent,  and  for  which,-  above 
all  others,  a  woman  Is  reverenced  and  re- 
q;>ected,  and  retain  her  reputation  for  truth- 
fulness unsmlrcbed.  We  can  mark  no  dis- 
tinction between  receiving  evidence  as  to  the 
reputation  of  a  witness  for  truth  and  verac- 
ity and  receiving  evidence  of  reputation  as 
to  moral  character,  when  this  court  has  said 
that  a  reputation  for  Immorality  is  a  thing 
to  be  considered  when  passing  upon  the  cred- 
ibility of  a  witness. 

The  state  contends  that  the  case  of  State 
V.  Poyner,  57  Wash.  489, 107  Paa  181,  is  not 
in  point  In  that  case  the  question,  "Do  you 
know  the  reputation  for  chastity  in  Cle  Elum 
of  Minnie  Black?"  was  asked  of  a  witness. 
Counsel  say  that  ihe  question  was  proper  be- 
cause^ of  the  nature  of  the  crime  charged, 
which  was  that  the  defendant  associated  and 
cohabited  with  a  woman  not  his  wife.  On 
the  contrary,  it  Is  evident  that  the  purpose 
of  the  testimony  was  to  create  a  reasonable 
ground  for  an  Inference  that  the  woman,  who 
was  a  witness  upon  the  trial,  was  not  a  per- 
son of  dependable  veracity.  If  it  were  not 
60,  then  the  question  would  have  been  ir- 
relevant and  immaterial  to  the  issue,  for 
the  statute  then  in  force  made  one  so  cohab- 
iting guilty,  without  reference  to  the  char- 
acter of  the  woman  with  whom  he  cohabited. 

It  is  strenuously  contended  that  upon  the 
whole  case  there  Is  not  enough  testimony  to 
sustain  a  conviction.  The  case  comes  to  us 
with  a  statement  of  facts  and  record  com- 
prising some  2000  pages.  We  cannot  review 
the  facts  within  reasonable  compass.  It  is 
enough  to  say  that,  after  an  examination  of 
the  record,  we  are  of  the  opinion  that,  how- 
ever weak  the  testimony  may  be  as  viewed  by 
an  appellate  court,  there  Is  some  evidence 
which  would  carry  the  case  to  a  Jury. 

There  are  a  number  of  assignments  call- 
ing attention  to  incidents  attending  the  trial, 
but  not  going  to  the  substantive  facts  or  law 
of  the  case  which,  although  not  regarded  by 
us  as  sutBclently  prejudicial  to  warrant  a 
reversal,  should  not  occur  on  a  retrial. 

Reversed  and  remanded  for  a  new  trial. 

CROW,  C.  X,  and  MORBX-S,  GOSE,  and 
PARKER,  JJ.,  concur. 


(19  N.  M.  623) 
WILLIAMS   et  aL   ▼.  DOCKWILEH, 

(No.  1717.) 

(Supreme  Court  of  New  Mexico.    Dec.  23, 
1914.) 

(ByUtthu*  by  the  Court.) 

1.  Appeal  and  Ebbob  (§  1011*)— Findinos— 

MOBTOAOK    FOBEOLOSUBB— ATTOBNEY'S   FKES 

—Amount— Appeal. 

Where  the  question  as  to  the  amount  of  re- 
covery by  plaintiff  as  attorney's  fees  upon  a 
suit  tiled  to  foreclose  a  real  estate  mortgage, 
securing  the  payment  of  a  promissory  note  for 
approximately  S10,000,  is  submitted  to  the 
court,  upon  conflicting  evidence,  and  the  court 
awards  the  sum  of  $500,  and  the  award  is  sus- 
tained by  the  evidence,  the  same  will  be  upheld 
on  appeal,  in  the  absence  of  evidence  showing 
oppression  or  collusion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3989;  Dec.  Dig.  | 
1011.^] 

2.  Appeal  and   Ebbob  ({  1054*)— Habmless 
Ebbob— SunricEKNCT. 

In  cases  tried  before  the  court  the  erro- 
neous admission  of  testimony  will  afford  no 
ground  for  reversal  unless  it  is  apparent  that 
the  court  considered  such  testimony  in  deciding 
the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4185,  4186;  Dec  Dig.  { 
1054.*] 

3.  Bills  and  'Notes  (§  534*)  —  Attobnet's 
Fees— Right  to  Uecoveb. 

Where  a  promissory  note  provides  for  the 
payment  of  a  reasonable  attorney's  fee,  if 
suit  be  brought  on  the  note,  or  if  attorneys  are 
employed  to  collect  the  same  upon  default  in 
the  payment  of  the  note,  or  other  condition 
broken,  and  the  note  is  placed  in  the  hands  of 
attorneys  for  collection,  the  payee  of  the  note  is 
entitled  to  recover  from  the  payor  such  sum, 
as  attorney's  fees,  as  he  has  paid,  or  become 
liable  to  pay,  to  the  extent  of  the  reasonable 
value  of  such  services,  whether  the  note  is  paid 
in  cash,  or  a  new  note  is  executed  in  lieu  of 
the  past-due  obligation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |i  1948,  1947;  Dec  Dig.  { 
534.»] 

Hanna,  J.,  dissenting. 

Appeal  from  District  Court,  Santa  Ffi 
County;  B.  C.  Abbott,  Judge. 

Action  by  W.  A.  Williams  and  others 
against  Alphonse  Dociwiler.  From  judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

M.  T.  Dnnlavy,  of  Santa  r«,  for  appel- 
lants. E.  P.  Davles  and  Catron  &  Catron, 
all  of  Santa  F£,  for  appellee. 

ROBERTS,  0.  3.  Appellee  filed  suit 
against  appellant  to  foreclose  a  mortgage 
on  certain  real  estate,  given  to  secure  the 
payment  of  a  promissory  note  for  the  sum 
of  $9,000,  interest,  etc.,  alleging  In  his  com- 
plaint that  appellant  had  failed  to  pay  in- 
terest and  taxes  due,  and  that  by  the  terms 
of  said  mortgage  deed  the  whole  sum  secured 
thereby  became  due  and  payable.  The  note 
provided: 

*****  And  if  the  same  shall  not  be  paid 
when  due,  we  jointly  and  severally  promise  and 
agree  to  pay  all  costs  of  collection,  including 


*For  oUaer  ewes  ne  same  topic  aad  section  NUMBER  in  Dec.  Dig.  ft  i 
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reasonable  attorney's  fees,  if  snit  be  broaght  on 
this  note  or  if  attorneys  are  employed  to  col- 
lect the  same." 

The  mortgage  also  provided  for  the  pay- 
ment of  attorney's  fees. 

E.  P.  Davles  whs  employed  by  appellee  as 
attorney  to  conduct  such  foreclosure  pro- 
ceedings, and  he  prepared  and  filed  the  com- 
plaint, held  frequent  conferences  with  appel- 
lee relative  to  the  suit,  made  certain  other 
Interested  parties  defendants,  and  investigat- 
ed the  records  in  the  recorder's  office  for  the 
purpose  of  determining  other  liens  that 
might  exist  against  the  real  estate  in  ques- 
tion and  briefly  the  legal  questions  likely 
to  arise  on  the  trial  of  the  cause.  He  also 
examined  certain  mortgages  and  notes  pre- 
pared by  other  attorneys,  representing  Wil- 
liams. Appellee  made  no  special  agreement 
with  Davies  relative  to  his  charges  for  his 
services  In  the  case,  except  an  agreement 
that  Davies  would  only  charge  him  $100  in 
the  event  the  cause  was  compromised  and 
settled  on  or  before  February  12,  1914.  The 
case  was  not  settled  by  that  date,  however, 
but  was  subsequently  adjusted  by  Williams' 
paying  appellee  a  certain  amount  in  cash, 
and  executing  a  new  note  and  imortgage  for 
the  balance,  at  an  increased  rate  of  interest, 
but  appellant's  attorney  performed  no  fur- 
ther legal  service  relative  to  said  litigation 
after  February  12th,  except  possibly  the  ex- 
amination and  approval  of  the  new  note  and 
mortgage.  By  the  terms  of  the  settlement  be- 
tween the  parties  it  was  agreed  that  appel- 
lant should  be  liable  to  appellee  for  such 
attorney's  fees  as  appellee  should  be  requir- 
ed to  pay  his  attorney,  which  was  to  be  sub- 
sequently adjusted  with  Mr.  Davies.  The 
parties  were  unable  to  agree  upon  the 
amount  which  should  be  paid  Mr.  Davies, 
and  this  question,  upon  evidence  heard,  was 
submitted  to  the  district  Judge,  without  a 
Jury.  The  trial  court  found  that  $500  was 
the  amount  reasonably  owing  Mr.  Davies  by 
Mr.  Dockwiler,  and  entered  Judgment  against 
appellant  for  that  amount,  and  costs  of  suit. 
From  this  Judgment  Williams  appeals,  and 
by  bis  assignment  of  errors  raises  the  fol- 
lowing questions:  (1)  That  the  court  erred 
in  rendering  Judgment  for  $500  and  interest 
thereon,  as  a  reasonable  attorney's  fee  for 
the  value  of  the  services  rendered  by  appel- 
lee's attorney;  (2)  that  the  court  erred  In 
allowing  the  appellee's  attorney  to  testify 
as  to  services  rendered  on  behalf  of  one 
Kerlee,  a  codefendant,  for  which  be  re- 
ceived a  fee;  (3)  that  the  court  erred  in 
basing  its  Judgment  for  a  reasonable  at- 
torney's fee  upon  the  total  amount  of  the 
note  and  Interest,  as  the  evidence  showed 
that  appellee  recovered  only  $3,275.00  in 
cash,  taking  a  new  note  for  the  balance  due. 
These  questions  will  be  considered  in  the 
order  stated. 

[1]  1.  Had  appellee  effected  a  settlement 
with  appellant  prior  to  February  12, 1914,  he 
would  have  become  liable  to  bis  attorn^ 


tor  only  the  sum  of  $100,  and  this  sum  would 
have  been  the  measure  of  pis  recovery 
against  appellant  for  attorney's  fees.  The 
cause  was  not  adjusted  at  that  time,  how- 
ever, and  of  course  appellant's  attorney  was 
not  bound  by  his  agreement  with  Mr.  Dodt- 
wiler,  and  was  entitled  to  the  reasonable 
value  of  his  services.  As  Dockwiler  was 
liable  to  Davies  for  the  reasonable  value 
of  his  services,  he  was  entitled  to  recover 
from  Williams,  under  the  provisions  of  the 
note  and  mortgage,  such  reasonable  sum  as 
he  should  be  required  to  pay  for  the  services 
rendered  in  the  foreclosure  suit.  The  par- 
ties, being  unable  to  agree  upon  the  amount 
of  compensation,  submitted  the  question  to 
the  court,  upon  the  evidence,  for  determina- 
tion. Mr.  Davies,  testified  In  detail  as  to  the 
various  services  performed  by  him  in  the 
foreclosure  proceeding,  and  stated  that,  as  a 
favor  to  Mr.  Dockwiler,  he  had  agreed,  to  ac- 
cept $100  in  payment  for  services  rendered 
In  this  case,  If  a  settlement  was  eflTected  with 
Williams  at  a  stated  time;  that  the  settle- 
ment was  not  agreed  upon  at  the  time  stated, 
and  both  parties  to  the  suit  clearly  under- 
stood that  the  fee  to  be  paid  was  the  reason- 
able value  of  Davies'  services.  Upon  the 
questiim  as  to  what  the  reasonable  value  of 
the  services  was  worth  in  money,  appellee  In- 
troduced three  witnesses,  all  reputable  mem- 
bers of  the  bar,  who  testified  that  the  service 
rendered  was  reasonably  of  the  value  of 
from  $500  to  $1,000.  Opposed  to  this,  ap- 
pellant produced  an  equally  reputable  mem- 
ber of  the  bar,  who  testified  that,  consider- 
ing the  agreement  made  by  the  attorney  to 
accept  $100,  If  settlement  were  made  by  a 
certain  date,  which  was  not  made,  however, 
until  a  day  later,  $150  would  be  a  rea- 
sonable fee,  but,  independent  of  any  agree- 
ment, he  thought  $250  would  be  fair  compen- 
sation for  the  service  actually  rendered. 
The  court,  after  hearing  all  the  evidence, 
found  that  $500  was  the  reasonable  value  of 
the  service  rendered,  for  which  amount  Judg- 
ment was  entered.  This  was  a  question 
for  the  trial  court  to  determine,  upon  the 
evidence,  and  as  the  evidence  supports  the 
findings  in  this  regard,  we  cannot  Interfere. 
This  rule  Is  so  well  established  in  this  state 
that  the  citation  of  authority  is  hardly 
necessary.  We  dte,  however,  Vasqnez  v. 
Spiegelberg,  1  N.  M.  464;  Romero  v.  Desma- 
rals,  6  N.  M.  142,  20  Pac.  787 ;  Patterson  v. 
Hewitt,  11  N.  M.  1,  66  Pac.  552,  65  U  B.  A. 
658;  Hancock  v.  Beasley,  14  N.  M.  239,  91 
Pac  735 ;   James  v.  Hood,  142  Pac.  162. 

Qilie  rule  stated  in  Thornton  on  Attorneys 
at  Law  (section  449)  as  to  the  elements  which 
may  properly  be  considered  in  determining 
the  reasonable  value  of  the  services  of  an 
attorney  at  law,  is  as  follows: 

"It  may  be  said  (cenerally  that  it  i«'  customary 
to  consider:  (1)  The  ability,  standing,  skill, 
and  experience  of  the  attorney ;  (2)  his  reputa- 
tion as  a  specialist  in  the  particular  line  of  pro- 
fessional business  in  which  he  was  retained; 
(8)  the  necessity  and  demand  for  his  services; 
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(4)  the  nature  and  character  of  the  controver- 
sy,  the  questions  involved  therein,  and  the  im- 
portance of  the  litigation;  (5)  the  responsibili- 
ty assumed;  (6)  the  time  and  labor  expended, 
and  the  benefits  derived  therefrom;  (7)  the 
amount  involved ;  (8)  the  result ;  and  (9)  any 
other  ciircumstance  attending  the  canse  whicj), 
according  to  established  usage,  will  serve  as  a 
guide  in  determining  what  is  a  proper  charge." 

The  same  aatbor  further  eays  (aecUon 
648): 

"Indeed,  it  is  a  matter  of  common  knowledge 
that  attorney's  fees  are  higher  in  some  states 
than  in  others,  and,  in  the  same  state  are  much 
higher  In  large  cities  than  in  small  towns,  and 
frequently  there  is  a  marked  difference  in  this 
respect  even  between  cities  or  towns  of  equal 
■Ize  and  itnportance." 

In  view  of  the  overwhelming  weight  of  the 
expert  evidence  given  in  this  case  by  attor- 
neys familiar  with  the  charges  made  for  le- 
gal services  in  the  city  of  Santa  F6,  which 
folly  warranted  the  Judgment  of  the  court, 
and  In  view  of  the  standing  of  these  attor- 
neys, one  of  whom  was  at  one  time  an  associ- 
ate justice  of  the  Territorial  Supreme  Court, 
and  of  the  fact  that  the  trial  Judge  was 
familiar  with  the  ability,  standing,  skill,  and 
experience  of  the  attorney  who  rendered  the 
aervlces  in  question,  and  because  the  cause 
In  which  such  services  were  rendered  was 
pending  In  his  court,  and  his  presumed  knowl- 
edge of  the  charge  usually  made  In  bis  dis- 
trict by  attorneys  for  similar  seryicea,  it 
would  be  somewhat  presumptuous  for  this 
court  to  set  aside  the  allowance  and  enunciate 
the  doctrine  that  we  will  determine,  regard- 
less of  the  evidence  and  the  findings  of  fact 
by  the  trial  court,  based  on  Its  supposedly 
anperlor  knowledge  of  the  actual  service  ren- 
dered and  the  charges  usually  prevailing  in 
that  locality  for  such  services,  the  amount  of 
compensation  which  should  be  allowed  attor- 
neys in  all  cases  wherein  such  question  comes 
before  us  for  determination. 

In  the  case  of  Forrester  &  MacGlnniss  ▼. 
B.  &  M.  Co.,  29  Mont  397,  74  Pac.  1088,  the 
court,  in  discussing  a  similar  question  said : 

"The  amount  to  be  allowed,  however,  was  a 
matter  for  the  trial  court  to  determine  in  the 
first  Instance  from  all  the  facts  and  drcum- 
stances  in  evidence.  3  Elnc.  Law,  423.  There 
was  a  conflict  in  the  testimony,  and  the  deter- 
mination of  the  trial'  court,  being  supported  by 
evidence  which  it  deemed  credible,  wfU  not  be 
disturbed  on  appeaL" 

In  the  case  of  Farmers'  Loan  &  Trust  Co. 
et  aL  v.  McClure,  78  Fed.  209,  24  C.  C.  A.  64, 
the  rule  announced  by  Judge  Sanborn  Is 
stated  In  the  syllabus,  as  follows: 

"When  the  question  of  the  value  of  the  servic- 
es of  a  solicitor,  rendered  in  a  suit  for  the  fore- 
elosure  of  a  mortgage,  has  been  decided,  upon 
conflicting  evidence,  by  the. court  in  which  the 
suit  is  pending,  and  which  is  familiar  with  the 
proceedings  therein  and  the  amount  of  services 
rendered,  such  decision  will  not  be  disturbed 
by  an  appellate  court,  in  the  absence  of  an  ob- 
tIous  error  of  law,  or  a  serious  and  important 
mistake  in  the  consideration  of  the  evidence." 

In  the  case  of  Warren  Deposit  Bank  v. 
Barclay,  60  S.  W.  853,  the  Kentucky  Court  of 
Appeals  was  asked  to  review  an  allowance 
made  the  attorney  of  an  administrator  for 


services  rendered.  The  court,  among  other 
reasons  stated,  for  not  Interfering  with  tbe 
allowance  made,  said: 

"And,  having  before  it  [the  trial  court]  the 
record  of  the  proceedings  involving  the  appoint- 
ment of  the  administrator,  and  being  more  fa- 
miliar with  tbe  standing  of  the  attorney,  his 
ability,  and  the  customary  charges  allowed  and 
collected  at  that  bar  and  in  that  community 
for  similar  services,  we  are  disinclined  to  in- 
terfere with  his  finding." 

It  Is  true,  as  appellant  contends,  appellee 
was  only  entitled  to  recover  such  sum  as  he 
had  become  liable  for  as  attorney's  fees  on 
account  of  the  default  of  appellant,  and.  If  he 
had  incurred  no  liability,  no  recovery  In  this 
regard  could  be  had.  The  reasonable  value 
of  the  service  rendered  by  appellee's  attor- 
ney was  a  fact  to  be  proved,  like  any  other 
fact  In  a  case,  and  the  burden  was  on  appel- 
lee to  establish  appellant's  liability.  To  this 
end  evidence  was  Introduced,  which,  as  we 
have  shown,  clearly  Justified  the  Judgment  en- 
tered. This  being  so,  and  there  t)eing  no  evi- 
dence of  oppression  or  collusion,  this  court 
cannot  set  aside  the  Judgment  on  the  grounds 
urged. 

[2]  2.  In  considering  appellant's  second 
proposition  it  is  perhaps  advisable  to  set  out 
the  claimed  objectionable  testimony  in  full, 
for,  if  as  claimed  by  appellee,  tbe  services 
were  a  part  of  the  duties  which  Davies  owed 
apx)ellee,  by 'reason  of  his  employment  it  was 
proper  for  tbe  court  to  consider  such  services 
In  fixing  the  compensation  which  Davies  was 
entitled  to  recover  from  appellee,  notwith- 
standing the  services  so  performed  might 
have  resulted  In  a  benefit  to  some  other  per- 
son, for  It  is  to  be  presumed  that  the  court 
would  take  into  consideration  any  fee  which 
appellee's  attorney  was  entitled  to  collect 
from  some  other  source  in  fixing  the  amount 
he  would  be  entitled  to  receive  from  appellee, 
and  would  reduce  the  same  accordingly.  The 
claimed  objectionable  evidence  was  as  fol- 
lows: 

"Q.  Can  you  recall  other  matter  or  any  other 
work  performed  in  connection  with  this  case? 
A.  I  prepared  a  brief  upon  tbe  proposition  as 
to  whether  or  not  the  mortgagee  could  bold  the 
subsequent  purchaser  to  the  payment  of  all  the 
indebtedness  which  was  covered  by  the  mort- 
gage, the  subsequent  purchaser,  Kerlee,  having 
purchased  from  Williams  with  constructive  no- 
tice that  this  mortgage  of  $9,000  and  interest 
and  taxes  covered  this  property  which  he  bought 
from  Williams.  Q.  For  whose  benefit  was  this 
last  work?  A.  It  was  for  the  primary  benefit 
of  the  mortgagee,  of  course.  Q.  Did  you  pre- 
pare any  other  papers?  A.  I  prepared  a  release 
of  the  contract  or  purchase  between  Williams 
and  his  wife,  Kerlee  and  his  wife  and  mother- 
in-law,  in  order  to  clear  the  record  so  that  this 
deal  could  go  through  and  be  consummated  and 
leave  the  matter  in  proper  shape  on  the  records 
of  the  court.  Q.  What  other  papers, -If  any, 
did  you  prepare?  A.  I  prepared  a  mortgage, 
two  mortgages  in  fact,  and  worked  out  difllcnlt 
technical  descriptions  so  that  Mr.  Kerlee  and 
his  wife  coald  ^ve  mortgages  back  to  Williams 
and  thus  make  possible  a  consummation  of  the 
settlement  between  Dockwiler  and  Williams." 

The  ground  of  objection  Interposed  to  each 
of  tbe  above  qnestlona,  and  of  the  motion  to 
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strike  out  the  answers  thereto,  was  that  the 
services  above  shown  were  all  perfonned  for 
Kerlee  and  bis  two  defendants  In  Interest, 
whom  Davles  also  represented. 

The  contract  of  purchase  between  WU- 
llams  and  Kerlee  is  not  Incorporated  in  the 
record.  From  the  answer  to  the  first  ques- 
tion it  is  not  clear  as  to  whether  the  attorney 
briefed  the  question  as  to  whether  the  mort- 
gagee would  be  required  to  first  exhaust  the 
real  estate  still  standing  In  Williams'  name, 
before  proceeding  against  the  land  purchas- 
ed by  Kerlee,  or  whether  he  was  seeking  to 
ascertain  whether  the  mortgagee  could  hold 
Kerlee  to  the  payment  of  all  the  Indebtedness 
owing  by  Williams  to  DockwUer,  In  the  event 
the  proceeds  of  the  sale  of  the  land  failed  to 
satisfy  the  same.  However  this  may  have 
been,  certainly  the  attorney  properly  prepar- 
ed himself  upon  the  legal  propositions  which 
might  arise,  and  this  duty  he  owed  to  Dock- 
wUer. 

The  release  and  the  mortgages  which 
Davles  testified  he  prepared  were  necessary 
in  order  to  effect  the  settlement  between 
Williams  and  DockwUer,  and  we  fall  to  see 
wherein  the  court  erred  In  refusing  to  strike 
out   this    testimony. 

Appellant  also  contends  that  the  hypotheti- 
cal questions  propounded  to  the  witnesses  for 
appellee  Included  certain  services  performed 
for  Kerlee.  Only  one  of  the  questions  wlU 
be  incorporated,  because  all  the  questions  in- 
cluded the  same  enumeration  of  services  per- 
formed. The  following  is  the  question  pro- 
pounded to  Mr.  Charles  C.  Catron: 

"Q.  Mr.  Catron,  In  event  that  a  client  should 
come  to  yon  with  a  note  aggregating  $10,200,  or 
thereabouts,  principal  and  interest,  together 
with  a  mortgage  securing  the  same,  and  employ- 
ed you  to  foreclose  the  mortgage  and  recover  on 
the  note,  and  that  you  first  conferred  with  the 
plaintiff  fully  advising  him  as  to  his  rights  and 
as  to  the  foreclosure;  that  on  a  subsequent 
date  you  again  had  a  conference  with  your  cli- 
ent in  reference  to  the  foreclosure  proceedings, 
advising  him  further  in  the  matter  and  having 
in  the  meantime  given  the  matter  considerable 
study ;  that  again  at  a  later  date  you  prepared 
a  complaint  and  filed  the  same  and  had  sum- 
mons issued ;  that  stiU  later  you  prepared  a  lis 
pendens  and  filed  the  same ;  that  you  attempted 
to  get  service  of  the  summons  at  the  residence 
of  the  defendant,  some  five  or  six  miles  from 
town,  and  later  did  obtain  summons  on  two  of 
the  defendants  and  the  wife  of  one ;  went  to  see 
Leo  Herscb  to  find  out  whether  or  not  be  had 
filed  involuntary  bankruptcy  proceedings  against 
the  defendant;  had  practically  daily  consulta- 
tions with  the  plaintiff  between  January  the 
25th  to  the  following  February  28th  concerning 
the  case;  subsequently  examined  the  abstract 
of  title  to  the  property  involved,  examined  and 
passed  upon  two  mortgages  which  had  been  pre- 
pared by  the  counsel  for  defendant ;  spent  a 
whole  day  ascertaining  the  correct  description 
of  the  property  to  be  included  in  the  new  mort- 
gage—wliat,  in  your  opinion,  considering  the 
premises,  would  be  a  reasonable  attorney's  fee?" 

The  question  itself  answers  this  conten- 
tion. AU  the  services  enumerated  were  ei- 
ther In  preparing  and  filing  the  complatot, 
procuring  service  of  summons,  etc.,  or  in  per- 
fecting a  settlement  of  the  litigation.    For 


all  these  services  DockwUer  was  liable  to 
Davles,  and  he  could  recover  the  reasonable 
value  of  the  same  from  Williams. 

But  assuming  the  evidence  as  to  the  prepa- 
ration of  the  brief,  the  release  of  the  con- 
tract of  purchase  and  the  two  mortgages  to 
have  been  incompetent,  under  the  rule  es- 
tablished in  this  Jurisdiction,  it  will  be  pre- 
sumed that  the  court  ultimately  disregarded 
the  testimony,  unless  It  Is  apparent  that  the 
court  considered  the  same  in  deciding  the 
case. 

In  the  case  of  Badcliffe  v.  Chaves,  15  N.  IC 
258,  110  Pbc.  699,  Justtce  Pope  stated  the 
rule  as  follows: 

"In  cases  tried  before  the  court  the  erroneous 
admission  of  testimony  will  afford  no  ground 
for  reversal  unless  it  is  apparent  that  the 
court  considered  such  testimony  in  deciding  the 
<  ase.  Lynch  v.  Grayson,  5  N.  M.  487  [25  Pac 
992];  [Grayson  v.  Lynch]  1&3  U.  S.  468  [16 
Sup.  Ct.  1064,  41  L.  Ed.  230]."  See,  also, 
Rehling  v.  Brainard  (Nev.)  144  i'ac.  167;  Smith 
V.  Scott,  51  Wash.  330,  98  Pac.  763;  Alexan- 
der V.  Wellington,  44  Colo.  388,  98  Pac.  631. 

In  this  case  there  is  nothing  to  indicate 
that  the  court  considered  such  testimony  in 
determining  the  amount  of  recovery.  The 
hypothetical  questions  propounded  to  the  wit- 
nesses who  testified  as  to  the  value  of  the 
services  rendered  by  appeUee's  attorney  as 
shown  did  not  include  any  of  the  services 
rendered  by  said  attorney  for  Kerlee.  It 
may  be  argued  that  in  examining  t\>e  mort- 
gages, executed  by  Williams  and  Kerlee  to 
DockwUer,  for  the  $7,000,  it  was  the  duty 
of  Davies,  as  Kerlee's  attorney,  to  examine 
and  pass  upon  the  safilciency  of  the  same. 
But  this  assumption  is  erroneous,  for  Davies 
when  acting  for  Kerlee,  owed  no  duty  to 
DockwUer.  As  Dockwiler's  attorney,  how- 
ever, it  was  his  duty  to  see  that  the  mort- 
gages, securing  the  new  notes  for  the  $7,000. 
were  in  proper  form  and  correctly  described 
the  real  estate  intended  to  be  Included 
therein. 

[3]  3.  AppeUaat  contends  that  where  a 
note  provides  for  the  payment  of  an  attor- 
ney's fee  in  the  event  that  the  note  is  col- 
lected, the  taking  of  a  new  note  is  not  a 
collection  within  the  provision.  Assuming, 
without  so  deciding,  that  the  above  is  a  cor 
rect  statement  of  the  law,  the  principle  has 
no  application  to  this  case.  The  note,  upon 
wliich  this  suit  was  brought,  provided  for  the 
payment -of  a  reasonable  attorney's  fee,  "If 
suit  be  brought  on  this  note  or  if  attorneys 
are  employed  to  collect  the  same."  Under 
this  provision  appellee  was  entitled  to  recov- 
er from  appellant  the  reasonable  value  of 
his  attorney's  services,  where  he  had  placed 
the  note  in  the  hands  of  an  attorney  for  col- 
lection, upon  default  in  the  payment  of  the 
note,  or  other  condition,  provided  appellee 
was  liable  therefor.  Appellant  cites  the  case 
of  Davis  V.  Cochran,  76  Miss.  439,  24  South. 
168,  but  in  this  case  the  note  only  provided 
for  the  payment  of  the  fee  "if  not  paid  at 
maturity  and  U  coUected  by  aa  attorney." 
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This  prorlsion  Is  quite  different  from  that 
contained  in  the  note  In  this  case. 

In  the  case  of  Moore,  Adm'x'  y.  Staser  et 
al.,  6  Ind.  App.  364,  33  N.  £3.  665,  the  court 
said: 

"When  a  party  execating  a  note  containing  an 
nnconditloDal  agreement  to  pay  attorney's  fees, 
whether  the  amount  is  a  stated  per  cent,  or 
undetermined,  has  failed  to  meet  his  obligation 
when  due,  and  the  payee,  in  good  faith,  and  be- 
cause be  deems  It  necessary  so  to  do  in  order  to 
enforce  collection,  places  the  note  in  the  hands 
of  an  attorney  at  law  for  collection,  who  ren- 
ders professional  services  in  and  about  the  col- 
lection thereof,  either  by  suit  or  otherwise,  he 
must  pay,  in  addition  to  the  principal  and  in- 
terest, such  reasonable  attorney's  fees  as  shall 
be  sufficiently  adequate  to  compensate  him  for 
the  services  rendered  in  order  to  discharge  the 
obligation." 

See,  also,  Morrison  t.  Ombaun  et  aL,  30 
Mont.  Ill,  75  Pac.  953. 

Where  a  prorlsion  in  a  note  limits  the 
amount  of  recovery  to  a  stated  sum,  or  a 
named  percentage,  of  course  there  can  be  no 
recovery  in  excess  of  sncb  sum  or  percentage, 
regardless  of  the  amount  the  payee  may  be 
required  to  pay  for  the  services  rendered. 
But  where  a  promissory  note  provides  for 
the  payment  of  a  reasonable  attorney's  tee, 
If  suit  be  brought  on  the  note,  or  if  attorneys 
are  employed  to  collect  the  same,  upon  default 
in  payment  of  the  note,  or  other  condition 
brol^en,  and  the  note  Is  placed  in  the  hands 
of  an  attorney  for  collection,  the  payee  of  the 
note  Is  entitled  to  recover  from  the  payor  such 
sum,  or  attorney's  fees,  as  he  has  paid,  or 
becomes  liable  to  pay,  to  the  extent  of  the 
reasonable  value  of  such  services,  whether 
the  note  is  paid  In  cash,  or  a  new  note  Is  ex- 
ecuted in  lieu  of  the  past  due  obligation. 

Finding  no  available  error  in  the  record, 
the  case  must  be  afiSrmed;  and  It  is  so  or- 
dered. 

PABKER,  J.,  concurs. 

HANNA,  J.  (dissenting).  I  find  it  impossi- 
ble to  agree  that  the  majority  opinion  in  this 
case  correctly  states  the  law  in  holding  that, 
in  cases  tried  before  the  court,  the  erroneous 
admission  of  testimony  will  afford  no  ground 
for  reversal,  unless  it  is  apparent  that  the 
court  considered  such  testimony  in  deciding 
the  case.  Nor  can  I  agree  that  the  principle 
of  law,  even  though  correctly  stated,  Is  ap- 
plicable to  the  facts  in  this  case.  My  objec- 
tion to  the  principle,  as  stated,  is  that  it  is 
not  sufficiently  clear  that  the  application  of 
the  rule  is  not  to  be  made  In  any  case  where 
evidence  has  been  erroneously  admitted,  un- 
less it  plainly  appears  that  such  erroneous  ad- 
mission of  evidence  was  harmless  or  without 
prejudice  to  the  party  complaining.  The  Ter- 
ritorial Supreme  Court,  in  the  case  of  Lynch 
v.  Grayson,  5  N.  M.  487,  25  Pac.  992,  upon 
which  Is  based  the  ruling  of  the  same  court 
in  the  case  of  Radcllffe  v.  Chaves.  15  N.  M. 
258,  110  Pac.  699,  correctly  stated  the  ruling 
as  it  Is  followed  by  those  Jurisdictions  ad- 


hering thereto,  and  qualified  the  principle  as 
I  believe  It  should  be  qualified,  if  given  force 
and  effect;  the  court  saying  in  the  case  of 
Lynch  v.  Grayson: 

"And  in  a  trial  by  a  court  'the  admission  of 
incompetent  evidence  at  a  trial  below  is  no 
cause  for  reversal,  if  it  could  not  possibly  have 
prejudiced  the  other  party.' " 

When  such  condition  appears,  it  may  be 
presumed,  perhaps,  that  the  trial  court  did 
not  consider  the  objectionable  testimony  in 
deciding  the  case,  although  such  presumption 
might  be  seriously  questioned. '  It  has  been 
said  that  no  rule  is  better  settled  than  that 
where  error  is  shown  injury  Is  presumed, 
unless  the  contrary  appears  affirmatively. 
Hayne,  New  Trial  and  Appeal,  i  287. 

Q^is  is  not  the  ground  of  my  objection  to 
the  rule  as  enunciated,  however,  except  in  so 
far  as  it  indicates  that  the  rule  is  not  based 
upon  a  presumption  that  the  court  did  not 
consider  the  inadmissible  evidence,  but  rath- 
er that  the  true  test  of  the  rule  is  whether  or 
not  the  error  complained  of  was  harmless. 
I  am  aware  that  the  grounds  set  out  in  the 
opinion  may  be  so  considered  to  indicate  that 
in  the  opinion  of  the  court  the  error  was 
harmless,  and  the  opinion  would  thereby 
qualify  the  rule,  as  I  contend  it  should  be 
qualified.  But  this  does  not  make  the  state- 
ment of  the  principle  less  objectionable,  as 
the  qualification  does  not  therein  appear,  and 
must  be  arrived  at  by  considering  the  applica- 
tion of  the  principle  to  the  facts  of  the  case. 

The  authorities  which  I  have  examined  up- 
on this  point,  without  exception,  so  far  as  I 
have  found,  deal  with  the  admission  of  evi- 
dence where  the  question  arose  during  the 
stress  of  the  trial,  and  the  trial  judge  was 
called  upon  to  pass  upon  the  question  relating 
to  the  admission  of  evidence  without  time  for 
reflection  or  study,  and,  it  subsequently  de- 
veloping that  the  court  had  erred  for  tech- 
nical reasons,  and  that  sncb  error  was  not 
prejudicial,  the  appellate  court  has,  in  effect, 
said  that  the  evidence  could  not  be  consider- 
ed because  inadmissible,  but  the  party  com- 
plaining not  having  been  harmed  by  its  ad- 
mission, the  verdict  or  judgment  would  not 
be  disturbed. 

As  stated  in  2  R.  C.  L.  {  205,  at  page  250, 
where  a  large  number  of  cases  are  quoted  in 
a  note  to  the  text — 

"the  broadness  of  the  statement  of  the  harmless 
error  doctrine,  however,  necessarily  leaves  room 
for  dispute  about  the  prejudicial  effect  of  a 
certain  species  of  evidence,  and  no  hard  and 
fast  rule  can  be  laid  down  as  to  what  errors  can 
be  deemed  harmless." 

It  seems  to  me,  however,  that  a  sound 
test  as  to  whether  the  admission  of  the  evi- 
dence was  in  fact  harmless  might  rest  upon 
the  Inquiry  as  to  whether  or  not  the  objec- 
tionable evidence  was  given  weight  or  taken 
Into  consideration  in  making  findings  or  ren- 
dering Judgment.  Ordinarily,  where  the 
court  had  simply  ruled  on  the  admission  of 
the  objectionable  evidence,  In  advance  of  its 
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admission.  It  wonid  be  natarally  presumed 
that  the  court  had  subsequently  disregarded 
it.  But  in  this  case,  after  the  court  had 
ruled  upon  the  objectionable  evidence,  and 
at  the  close  of  plaintiff's  case,  the  defend- 
ant moved  to  strike  such  evidence,  renewing 
bis  objections  as  set  out  when  objection  was 
urged  to  its  admission.  The  court,  upon 
consideration  of  this  testimony,  refused  to 
strike  the  evidence.  This  would  indicate 
that  the  court  did  consider  the  inadmissible 
evidence.  13ie  evidence  in  question,  it  is 
contended  by  appellant,  went  to  show  that 
some  of  the  services  rendered  by  the  attorney 
for  appellee  had  been  actually  rendered  for 
codefendants  of  WlUiams,  and  that  therefore 
Williams  was  not  liable  for  the  services  so 
rendered. 

The  question  before  us  now,  as  was  before 
the  district  court,  is  to  determine  whether  the 
fee  claimed  by  the  attorney  was  a  reasonable 
fee,  for  the  services  rendered,  the  burden  be- 
ing upon  the  attorney  to  prove  such  services, 
as  well  as  the  reasonableness  of  the  fee.  If 
It  be  true  that  the  services  rendered  were 
performed  for  one  of  the  codefendants,  the 
other  defendant,  appellant  here,  not  being 
liable  therefor,  and  such  services  have  been 
taken  into  consideration  in  arriving  at  the 
amount  of  the  Judgment  In  this  case,  the  evi- 
dence in  question  cannot  be  said  to  be  harm- 
less. This  was  not  a  case  where  all  the  evi- 
dence was  simply  cumulative,  but  is  a  case 
where  all  the  evidence,  taken  together  upon 
the  question  of  services  performed,  would 
necessarily  be  considered  in  making  up  the 
gross  amount  allowed  and  given  as  a  Judg- 
ment In  the  case,  and  therefore  it  cannot  be 
said  that  it  is  not  apparent  that  the  court 
considered  such  testimony.  Nor  do  I  agree 
that  the  hypothetical  question  propounded  to 
the  witnesses  who  testifled  as  to  the  value  of 
the  services  did  not  include  any  of  the  serv- 
ices rendered  by  said  attorney  for  the  code- 
fendant,  Kerlee. 

It  is  my  conclusion,  after  a  careful  exam- 
ination of  numerous  authorities,  and  I  think 
this  is  borne  out  by  the  opinion  of  the  Unit- 
ed StatSs  Supreme  Court  in  the  case  of  Gray- 
son V.  Lynch,  163  TJ.  S.  468,  16  Sup.  Ct.  1064, 
41  U  Ed.  230,  that  the  real  reason  why  the 
appellate  court  will  not  set  aside  the  find- 
ings or  the  Judgment  and  order  a  new  tri- 
al for  the  admission  of  incompetent  evidence 
is  that  there  Is  other  competent  evidence  to 
support  the  conclusion  arrived  at,  aside  from 
the  question  that  the  incompetent  evidence 
was  harmless,  and  I  do  not  think  that  any 
case  where  the  conditions  existed  should  be 
sustained  unless  It  does  clearly  appear  that 
there  is.  competent  evidence  to  support  the 
conclusion.  This  being  true,  the  rule  is  not 
applicable,  in  my  opinion,  to  the  present  case, 
because,  as  stated,  this  evidence,  with  all  the 
other  evidence  as  to  services,  must  have  been 
considered  together  as  making  up  the  amount  | 


found  by  the  trial  court  to  be  due  tbs  attor- 
ney for  the  services  performed.  It  Is  not  a 
question  of  whether  the  attorney  was  entitled 
to  the  fee  allowed  for  performing  the  other 
services,  outside  of  the  services  to  Kerlee, 
on  the  ground  that  yon  can  disregard  this 
evidence  because  of  other  evidence  remain- 
ing to  prove  that  be  was  entitled  to  the  same 
fee.  All  the  evidence,  taken  as  a  whole, 
was  found  to  Justify  the  fee  of  $500  allowed, 
and  if  you  are  compelled  to  disregard  the 
testimony  as  to  a  portion  of  the  services,  he 
loses  his'  Tight  to  recover  the  amount  of  the 
Judgment. 

Some  courts  have  gone  so  far  as  to  hold 
that  In  cases  of  trial  by  the  court  without  a 
Jury,  the  admission  of  Illegal  evidence  raises 
a  presumption  of  Injury,  and  requires  a  re- 
versal of  Judgment,  unless  the  remaining  evi- 
dence is  without  conflict,  and  is  sufficient  to 
support  the  Judgment  without  giving  con- 
sideration to  the  objectionable  evidence. 
First  National  Bank  Talladego  v.  Chaffln,  118 
Ala.  246,  24  South.  80;  Miller  v.  Mayer,  124 
Ala.  434,  26  South.  802. 

Other  cases  to  the  same  effect  could  be 
cited,  but  It  is  unnecessary  and  unimportant 
to  do  so. 

In  this  case  the  remaining  evidence  is  not 
without  conflict  and,  in  my  opinion,  is  not 
sufficient  to  support  the  Judgment,  although 
my  principal  objection  to  the  rule  as  an- 
nount;ed  by  this  court.  Is  upon  the  other 
grounds  stated. 

The  evidence  In  this  record  discloses  that 
the  attorney  prepared  and  filed  a  complaint, 
held  frequent  conferences  with  appellee  rel- 
ative to  the  suit,  made  certain  interested 
parties  defendant,  and  investigated  the  rec- 
ords In  the  recorder's  office  for  the  purpose 
of  determining  other  liens  that  might  exist, 
briefed  some  legal  questions  likely  to  arise 
on  the  trial  of  the  case,  examined  certain 
mortgages  and  notes  prepared  by  other  attor- 
neys after  the  case  bad  been  settled  by  the 
parties,  and  contended  that  these  services 
were  worth  |1,000,  and  upwards,  and  has 
been  given  a  Judgment  for  $500,  which.  In 
my  opinion,  Is  clearly  excessive  in  view  of 
all  the  circumstances  of  the  case  as  disclosed 
by  the  record,  and  is  so  clearly  so  as  to  close- 
ly approximate  oppression  and  Justify  the  re- 
versal of  the  Judgment,  which,  in  my  opin- 
ion, is  the  disposition  that  should  be  made 
of  this  case. 

(U  N.  u.  4W) 

GROSS,  EELLT  &  CO.  v.  BIBO  et  aL 

(No.  1631.) 

(Supreme  Court  of  New  Mexico.    Dec.  2,  1914.) 

(SvUahvs  Iv  the  Court.) 

I.  CONTBACTS  (§1  98,  274*)— Rbscissioh  n» 
Fbaud — When  Effected. 
A  transaction  which  is  capable  of  being  re- 
scinded on  the  ground  of  fraud  is  to  be  treated 
as  good  until  rescinded,  and  not  as  bad  until 
confirmed ;    but  such  contract  is  not  to  be  con- 


*F«r  other  cases  ■••  earn*  topic  and  section  NUUBBR  In  Dec  Dig.  &  Am.  Dig.  Ke7-No.  Series  t  Rep'r  Ind«X4S 


Digitized  by 


Google 


N.IL) 


GBOSS,  KELIiY  &  CO.  r.  BIBO 


481 


aidered  aa  rescinded  oidy  as  of  the  date  of  the 
decree  of  the  court  setting  the  transaction  aside, 
bnt  as  of  the  date  of  the  unequivocal  and  open 
declaration  of  the  injured  party  that  he  de- 
mands a  rescission,  followed,  upon  a  refusal,  by 
a  prompt  application  to  the  courts. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SI  447,  1202-1206;  Dec.  Dig.  g| 
98,  274.*] 

2.  COHPOBmoNB  WITH  Cbeditobs  (I  20*)— 
AOBEElOiNT— SKCRBT  PBEFEBEROE  —  BBSCIS- 
BION  OT  CoNTBACr. 

A  secret  preference  given  to  one  of  the 
creditors  signing  a  composition  agreement,  in 
order  to  induce  him  to  assent  to  the  same,  ren- 
ders the  composition  agreement,  as  to  the  inno- 
cent creditors  who  sign  the  same,  voidable  only, 
and  snch  contract  continues  in  full  force  ana 
efFect  untU  the  fraud  is  discovered,  and  the  elec- 
tion to  rescind  is  exercised. 

[Ed.  Note. — For  other  cases,  see  Compositions 
with  Creditors,  Cent  Dig.  Si  38-49 ;   Dec  Dig. 

&  CONTBACTS  (I  50*)  —  ConSIDXBATIOH  —  VA- 

UDiTT— Mbetino  o*  Minds. 

Consideration,  like  every  other  feature  and 
element  of  a  contract,  is  a  matter  of  agreement, 
npon  which  the  minds  of  the  contracting  par- 
ties must  meet  and  agree. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  $  222;  Dec.  Dig.  §  60.»] 

4.  CoMPOSinOKB  WITH  CBBDrroBB  (M  8,  22*)— 
AaBEBIOENlV-  OONBIDEBATION  —  MEBTINO  OW 

MiNDa 

Hence,  where  B.'s  creditors  signed  a  com- 
position agreement,  whereby  they  agreed  to  ac- 
cept 85  per  cent  of  their  claims  against  him  in 
full  settlement,  but  the  signature  of  M.,  one  of 
SQch  creditors,  was  obtained  by  B.'s  agreeing  to 

g've  him  secret  preference  of  15  per  cent,  and 
.,  another  of  his  creditors  who  had  signed  the 
agreement,  upon  being  paid  the  35  per  cent 
provided  tor,  demandra  of  B.  that  he  execute 
and  deliver  to  him  promissory  notes  for  the 
66  per  cent,  which  was  done,  but  G.  at  that  time 
had  no  knowledge  of  the  secret  preference  given 
M.,  and  did  not  base  hia  demand  nppn  that  fact 
bnt  such  fact  caused  B.  to  execute  the  notes, 
because  of  his  fear  that  G.  would  unearth  the 
fraud,  and  all  the  creditors  would  attempt  to 
avoid  the  composition,  held,  that  the  minds  of 
tile  contracting  parties  did  not  meet  and  agree 
npon  the  consideration.  Held,  further,  that 
while  G.,  upon  discovering  the  fraud,  could 
avoid  the  transaction,  and  recover  the  balance 
of  his  claim,  such  fraud,  when  discovered, 
would  not  relate  back  to  the  execution  of  the 
notes,  and  supply  a  consideration  which  was  not 
the  consideration  upon  which  the  minds  of  the 
parties  met  and  agreed. 

[Ed.  Note. — For  other  cases,  see  Compositions 
with  Creditors,  Cent  Dig.  J|  8,  64-67;  Dec. 
Dig.  a  8,  22.*] 

B.  Keleasb  (S  38*)— Subsequent  Pbohisb  to 
Pat— Effect  to  Revive  Debt— Consideba- 
noN  FOB  New  Pbomisb. 

After  the  voluntary  release  of  a  debt  an 

express  promise  does  not  revive  it,  nor  does  il 

form  a  sufficient  consideration  to  support  a  new 

promise. 
[Ed.    Note.— For   other    cases,    see    Release, 

Cent  Dig.  §8  49,  60;    Dec.  Dig.  {  38.»] 

6.  CoNTBACTs  (I  116*)  —  Agreement  to  Re- 

FBAIN    FBOM    ColCPBTmVB    BUBINBBS— PUB- 

UC  POUOT. 

A  naked  agreement  by  one  party  not  to 
engage  in  business  in  competition  with  another 
party  is  in  contravention  of  public  policy,  and 
therefore  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  642-552 ;   Dec.  Dig.  8  116.*] 


7.  CoNTBACTs  (I  116*)— Rbstbaint  01  Tbadb 
— Sale  of  Good  Wili,. 

Where  a  contract  in  restraint  of  trade  is 
subsidiary  to  the  main  purpose  of  disposing  of 
an  established  business,  or  other  legitimate  ob- 
ject, and  the  restraint  is  no  broader  than  is  nec- 
essary to  protect  the  good  will  of  the  business 
sold,  the  restraint  is  reasonable  and  the  con- 
tract valid. 

[Ed.  Note.— For  other  cases,  see  Contract), 
Cent.  Dig.  88  542-552 ;   Dec.  Dig.  8  116.*] 

(Additionai  SyUabut  by  Editorial  Staff.) 

8.  WoBDs  AND  Phbases— "MonvB"— "CONSID- 

'   EBATIOW." 

There  is  a  clear  distinction  sometimes  be- 
tween the  "motive"  that  may  induce  to  enter- 
ing into  a  contract  and  the  "consideration"  of 
the  contract.  Nothing  is'  "consideration"  that 
is  not  regarded  as  such  by  both  parties.  It  is 
the  price  voluntarily  paid  for  a  promisor's  un- 
dertaking. An  expectation  of  results  often 
leads  to  the  formation  of  a  contract,  but  neither 
the  expectation  nor  the  result  is  the  cause  or 
meritorious  occasion  requiring  a  mutual  recom- 
pense in  fact  or  in  law. 

[Ed.  Note.— For  other  definitions,  see  Wordi^ 
and  Phrases,  Elrat  and  Second  Series,  Consid- 
eration; MotiveJ 

Appeal  from  District  Court,  Bernalillo 
County;    M.  O.  Mechem,  Judge. 

Action  by  Gross,  Kelly  &  Co.  agaliist 
Simon  Blbo  and  another.  From  judgment 
for  defendants,  plaintiff  appeals.     AfiBrmed. 

This  action  was  Instituted  in  the  court 
below  by  the  appellant  against  the  appellees, 
to  recover  on  four  promissory  notes,  dated 
April  2,  1808,  aggregating  $8,058.85,  and  due, 
respectively,  on  or  l>efore  October  15,  1908, 
January  15,  1909,  August  1,  1909,  ?ind  Jan- 
uary 1,  1910.  The  notes  contained  the  or- 
dinary 10  per  cent,  attorney's  fee  clause,  and 
provided  for  interest  at  the  rate  of  6  per 
cent  per  annum. 

The  defendants,  by  their  answer,  admitted 
the  execution  and  delivery  of  the  notes,  and 
that  the  same  bad  not  been  paid,  but  alleged 
that  there  was  no  consideration  for  any  of 
said  notes,  and  set  up  that  on  or  about 
March,  6,  1908,  the  plaintiff,  among  other 
creditors,  accepted  and  became  a  party  to  a 
creditors'  composition  agreement,  whereby 
the  creditors  of  the  S.Bibo  Mercantile  Com- 
pany, of  which  the  defendant  Simon  Blbo 
was  the  owner  and  proprietor,  agreed  to  ac- 
cept a  35  per  cent  cash  compromise  of  their 
respective  claims  as  a  final  settlement  in  full 
of  the  claims  and  amounts  due  to  them  re- 
spectively from  the  S.  Blbo  Mercantile  Com- 
pany and  the  said  defendant  Simon  Blbo, 
and  they  filed  with  their  answer  a  copy  of 
the  composition  agreement  They  furthe"" 
alleged  that  the  remaining  creditors  of  the 
S.  Blbo  Mercantile  Company  and  the  defend- 
ant Simon  Blbo  accepted  said  creditors?  com- 
position agreement  a  short  time  subsequent 
to  March  6,  1908,  and  that.  In  pursuance  of 
said  creditors'  composition  agreement,  said 
35  per  cent  of  their  respective  claims  was 
paid  to  all  creditors.  In  behalf  of  said  S. 
Blbo  Mercantile  Company  and  Simon   Blbo, 


*For  otbar  eaaes  aee  same  topic  and  section  NUUBBB  la  Dae  Die.  tt  Am.  Dig.  Key-No.  Serlsa  fr  Rep'r  IndSTaa 
146P.-81 


Digitized  by 


Google 


482 


145  PACIFIC  EEPOBTEB 


(N.M. 


Including  tbe  plalntttF;  that  said  composi- 
tion agreement  was  executed ;  and  that  all 
of  said  creditors,  including  the  plaintiff,  re- 
leased their  respective  claims  against  tlie 
S.  Blbo  Mercantile  Company  and  the  de- 
fendant Simon  Blbo.  They  further  set  up 
that  the  amount  of  their  original  Indebted- 
ness to  tbe  plaintiff  was  $12,398.23;  that,  in 
pucsuance  of  the  said  composition  agree- 
ment, they  paid  the  plaintiff  $4,339.38;  and 
that  there  remained  unpaid  to  the  plaintiff 
65  per  cent  of  the  original  Indebtedness, 
amounting  to  $8,058.86,  and  alleged: 

"That  the  taking,  obtaining,  and  securing  of 
these  notes  was  an  attempt  upon  the  part  of 
said  plaintiff  to  secure  a  iraudulent  preference 
over  the  other  creditors  after  said  composition 
agreement  had  been  accepted  by  all  the  cred- 
itors, and,  upon  advice  of  counsel,  that*  such 
taking,  obtaining,  and  securing  was  in  contra- 
vention of  public  policy." 

Plaintiff,  by  reply,  denied  that  tbe  notes 
were  executed  without  consideration,  and 
alleged  that  they  were  made,  executed,  and 
delivered  for  a  good  and  valuable  considera- 
tion received  by  tbe  defendants  at  and  be- 
fore the  making,  execution,  and  delivery 
thereof;  admitted  that  the  plaintiff  became 
a  party  to  and  accepted  the  composition 
agreement;  denied  that,  in  pursuance  of 
said  composition  agreement,  35  per  cent,  of 
the  respective  claims  was.  paid  to  all  credi- 
tors of  the  S.  Blbo  Mercantile  Company,  but, 
on  the  contrary,  alleged  that  the  S.  Blbo 
Mercantile  Company  paid  to  the  First  Na- 
tional Bank  of  Albuquerque,  one  of  the 
creditors,  its  claim  in  full,  notwithstanding 
the  said  composition  agreement,  and  as  an 
Inducement  to  said  First  National  Bank  to 
sign  said  composition  agreement,  all  without 
the  knowledge  of  the  other  creditors,  etc.; 
that  at  the  time  of  the  making,  execution, 
and  delivery  of  the  said  promissory  notes 
by  the  defendants  to  the  plaintiff,  the  said 
composition  agreement  was,  and  was  well 
known  by  the  defendants  to  be,  voidable  at 
tbe  election  of  the  plaintiff  because  of  tbe 
preference  before  that  time  agreed  to  be 
given  by  the  defendants  to  the  said  First 
National  Bank  of  Albuquerque. 

The  case  was  tried  to  a  Jury,  and  plaintiff 
failed  to  establish  the  allegations  as  to  the 
secret  preference  of  the  First  National  Bank 
)t  Albuquerque.  Tbe  evidence,  however,  de- 
veloped the  fact  that  the  Mcintosh  Hard- 
ware Company  had  been  paid  16  per  cent. 
lUore  than  the  35  per  cent  agreed  upon  in 
the  composition  agreement  Whether  such 
payment  was  a  secret  preference  was  a  dis- 
puted question.  The  evidence  for  the  de- 
fendants was  to  the  effect  that  it  was  agreed 
by  the  other  creditors,  including  the  plain- 
tiff, that  defendants  should  have  the  right 
to  pay  some  of  the  small  creditors  more  than 
35  per  cent  of  their  claims  to  effect  a  set- 
tlement, if  necessary,  and  that  the  payment 
In  question  was  made  pursuant  to  said  agree- 
ment Plaintiff,  on  the  other  hand,  offered 
proof  to  show   the  contrary.     But  It  was 


clearly  established  that  the  plaintiff  had 
no  knowledge  of  tbe  alleged  secret  preference 
untU  the  fact  was  developed  upon  tbe  trial  of 
the  cause,  whereupon  plaintiff  asked  and 
was  granted  leave  to  file  a  trial  amendment 
setting  up  such  facts.  Later  during  tbe 
trial,  upon  motion  of  the  defendants,  tbe 
paragraph  of  the  reply  setting  up  the  alleg- 
ed secret  preference  of  the  Mcintosh  Hard- 
ware Company  was  stricken  out  by  the  court, 
upon  tbe  theory  that  such  secret  preference, 
being  unknown  to  the  plaintiff  at  the  time 
tbe  notes  were  executed,  would  not  furnish 
or  supply  a  valid  consideration  for  the  notes. 

The  evidence  offered  on  behalf  of  the  de- 
fendants, briefly  summarized,  and  viewed  in 
the  aspect  most  favorable  to  plaintiff,  es- 
tablished the  following  facts:  All  the  cred- 
itors, including  plaintiff,  had  signed  a  com- 
position agreement,  agreeing  to  accept  35 
per  cent  of  their  claim  in  full  settlement, 
except  Mcintosh  Hardware  Company,  who 
refused  to  sign  unless  defendant  agreed  to 
pay  it  15  per  cent  additional,  which  de- 
fendants agreed  to  do,  and  did,  but  this  fact 
was  unknown  to  plaintiff,  and  was  only  de- 
veloped upon  the  trial  of  the  cause,  as  stated. 
Simon  Blbo,  on  April  2,  1908,  called  at  the 
office  of  plaintiff,  and  banded  Oeorge  Amot 
plaintiff's  representative,  a  check  for  35  per 
cent  of  its  claim,  pursuant  to  the  composi' 
tion  agreement  which  It  had  signed.  Amot 
refused  to  give  him  a  receipt,  and  said  that 
if  he  would  not  sign  the  notes  for  the  bal- 
ance they  would  open  the  whole  case  again; 
that  he  signed  the  notes  without  knowing 
what  he  was  doing.  Tbere  was  other  evi- 
dence to  the  same  effect,  but  it  is  not  mate- 
rial and  will  not  be  stated.  There  was  also 
evidence  tending  to  show  that  the  creditors 
had  authorized  Blbo  to  pay  some  of  the  small 
creditors  more  than  85  per  cent  of  their 
claims,  if  necessary.  In  order  to  effect  a  set- 
tlement but  for  the  purpose  of  this  case  we 
shall  treat  the  evidence  as  establishing  tbp 
converse.  At  the  conclusion  of  defendant's 
case,  plaintiff  moved  for  an  instructed  ver- 
dict which  was  denied. 

On  behalf  of  the  plaintiff,  Oeorge  Amot 
testified  in  rebuttal  that  plaintiff  accepted 
from  the  S.  Blbo  Mercantile  Company  the 
35  per  cent  provided  for  by  the  composition 
agreement  and  discharged  it  from  all  fur- 
ther liability  on  account  of  that  claim ;  that 
subsequent  to  the  signing  of  the  compositloD 
agreement  by  himself  on  behalf  of  the  plain- 
tiff he  had  a  conversation  with  Simon  Blbo 
and  Solomon  Blbo,  In  which  he  told  them 
that,  inasmuch  as  they  had  "stuck"  the  plain- 
tiff for  over  $8,000,  "I  propose  to  get  that 
money  and  more  back  by  going  into  business 
in  competition  with  you  in  Grants,  or  near 
Grants,  and  that  I  had  already  had  the  mat- 
ter up  with  a  view  of  selecting  a  place 
where  we  would  go  in" ;  that  on  the  2d  day 
of  April,  1908,  Simon  Blbo  and  Solomon 
Blbo  came  to  the  office  of  plaintiff  and  ten- 
dered a  check  in  payment  of  the  86  per  cent 
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dividend  tbat  was  to  relieve  tbem  and  a  re- 
ceipt was  grlvea  for  the  check;  Solomon  Bibo 
then  asked  In  regard  to  the  Intention  to  es- 
tablish a  store  at  Grants,  and  Amot  told 
blm  it  was  the  intention  to  start  such  a 
store  in  order  to  recover  the  money  lost  by 
plaintiff  in  trusting  Simon  Blbo;  either  Sol- 
omon Blbo  or  Simon  told  Amot  that,  if  plain- 
tiff would  not  go  into  business  out  there,  they 
would  pay  all  the  money  that  plaintiff  had 
lost  on  the  settlement  that  was  made,  and 
they  proposed  to  give  to  plaintiff  the  notes  in 
question  if  plaintiff  would  not  go  into  busi- 
ness at  or  near  Grants,  as  contemplated,  in 
competition  with  the  S.  Blbo  Company;  plain- 
tiff accepted  the  notes  and  refrained  from  en- 
tering Into  business  in  competition  with  Blbo 
at  or  near  Grants  because  of  the  execution 
of  the  notes,  and  that  the  consideration  for 
the  notes  was  the  agreement  of  plaintiff  not 
to  go  into  business  in  competition  with  the 
Bibos  at  said  place;  that  prior  to  signing 
the  notes  he  had  investigated  business  condi- 
tions at  Grants,  and  was  satisfied  that  by 
entering  Into  the  general  merchandise  and 
wool  business  in  that  vicinity.  Gross,  Kelly 
&  Co.  could  recoup  all  the  money  it  had  lost 
by  the  composition  agreement;  tbat  at  the 
time  the  notes  were  signed  he  had  no  knowl- 
edge that  any  creditor  had  a  secret  arrange- 
ment whereby  they  would  receive  more  than 
35  per  cent,  as  a  consideration  for  their  sig- 
nature to  such  agreement 

On  motion  of  counsel  for  defendant,  the 
court  struck  out  the  testimony  of  Mr.  Amot 
as  to  the  consideration  for  the  notes,  upon 
the  ground  that  refraining  from  starting  a 
store  at  Grants  constituted  a  contract  shown 
to  be  stifling  competition  and  in  unreasona- 
ble restraint  of  trade  and  against  public 
policy. 

Each  party  moved  for  a  directed  verdict 
in  its  favor,  and  the  conrt  sustained  the  mo- 
tion of  defendants,  and  overruled  that  of 
plaintiff,  and  a  verdict  was  thereupon  re- 
turned for  the  defendants,  in  pursuance  of 
that  direction.  A  motion  for  a  new  trial 
was  made  and  overruled,  and  plaintiff  ap- 
peals. 

Nelll  B.  Field,  of  Albuquerque,  for  appel- 
lant Vigil  &  Jamison,  of  Albuquerque^  for 
appellees. 

ROBERTS,  G.  J.  (after  stating  the  facts  as 
above).  There  are  three  principal  and  con- 
trolling questions  presented  for  determina- 
tion in  this  case,  which  may  be  stated  as  fol- 
lows: 

(1)  Does  a  secret  preference  given  to  one 
of  the  creditors  signing  a  composition  agree- 
ment in  order  to  induce  him  to  assent  to  the 
same  render  the  composition  agreement,  as 
to  the  innocent  creditors  who  sign  the  same, 
void,  or  only  voidable? 

(2)  Is  it  essential  that  the  minds  of  the 
payor  and  payee  of  a  promissory  note  meet 


and  agree  upon  the  consideration  for  vUch 
the  same  is  given? 

(3)  Is  a  naked  agreement  by  one  party  not 
to  engage  In  business  in  competition  with  an- 
other party  in  contravention  of  public  policy? 

[1]  Willie  there  is  a  conflict  of  evidence  in 
this  case  upon  the  question  as  to  whether 
the  preference  given  by  the  Bibos  to  the  Mc- 
intosh Hardware  Company  was  with  the 
knowledge  and  assent  of  the  appellant,  in 
considering  the  case  we  must  assume  that  it 
was  without  such  knowledge  and  assent,  be- 
cause the  court  could  not  properly  have  di- 
rected a  verdict  for  appellees,  in  view  of  such 
conflict.  If  their  rights  were  affected  by  such 
preference.  There  was  no  question  but  that 
Gross,  Kelly  &  Co.  had  no  knowledge  of  the 
alleged  secret  preference  at  the  time  they 
procured  the  execution  of  the  notes  by  the 
Bibos,  as  such  fact  if  full  credit  be  given  to 
the  evidence  of  their  representative,  was  un- 
known until  it  developed  upon  the  trial  of 
this  case,  some  two  or  three  years  after  the 
execution  of  the  notes.  If  the  secret  pref- 
erence rendered  the  composition  agreement 
void,  Simon  Blbo  owed  Gross,  Kelly  &  Co.  the 
money  represented  by  the  notes  at  the  time 
of  their  execution,  and  the  only  question  then 
for  determination  would  be  as  to  whether  this 
debt  so  owing  was  the  consideration  upon 
which  the  minds  of  the  contracting  parties 
met  and  agreed.  On  the  other  hand,  if  such 
secret  preference  rendered  the  composition 
agreement  voidable  only,  at  the  election  of 
the  innocent  creditor  or  creditors,  the  compo- 
sition agreement  would  be  valid  and  effective 
until  the  creditor  unequivocally  and  openly 
demanded  a  rescission,  or  gave  notice  of  his 
election  not  to  abide  by  the  composition  agree- 
ment Hence,  if  appellant  had  no  knowledge 
of  the  fraud  at  the  time  the  notes  were  ex- 
ecuted, and  had  not  elected  to  rescind  be- 
cause of  such  fraud,  Simon  Bibo  would  not 
owe  it  the  balance  of  the  debt  the  compro- 
mise and  release  of  which  bad  been  secured 
by  the  fraud,  for,  as  stated  by  Mr.  Bispham 
(BIspham's  Principles  of  Equity  [4th  Ed.] 
i  472): 

"A  iTansaction  which  is  capable  of  being  re- 
scinded on  the  ground  of  fraud  la  to  be  treated 
as  good  until  rescinded,  and  not  as  bad  until 
conGrmed ;  or,  in  other  words,  that  a  contract 
which  may  be  set  aside  at  the  option  of  the  In 
jured  party  la  to  be  considered  as  being  in  ef- 
fective operation  until  that  party  takes  meas- 
ures to  enforce  bis  right  to  rescind.  This  was 
well  put  by  Mr.  Mellish,  in  bis  argument'  in 
Oakes  v.  Turquand  before  the  House  of  Lords^ 
in  the  following;  query:  When  you  say  that  an 
agreement  is  voidable  and  not  void,  and  when  the 
complainant  endeavors  to  insist  upon  his  right 
to  treat  it  as  void,  is  the  agreement  to  be  taken 
as  valid  ontil  rescinded,  or,  when  rescinded,  to 
be  taken  to  have  been  void  from  the  first?  And 
this  query  was  answered  by  the  tribunal  to 
which  it  was  addressed  to  the  effect  that  the 
agreement  was  to  be  taken  as  subsisting  until 
rescinded,  but  with  this  important  qualificationj 
that  it  was  not  to  be  considered  as  rescinded 
only  as  of  the  date  of  the  decree  of  tlie  court 
setting  the  transaction  aside,  but  as  of  the  date 
of  the  unequivocal  and  open  declaration  of  tb* 
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injured  i>arty  ffiat  lie  dema'bda  a  rescission,  fal- 
lowed, upon  -a  refusal,  by  a  prompt  application 
to  the  courts."  Oakes  y.  Turguand,  lU  R.  2 
H.  L.  Cas.  326.    And  see,  also,  9  Cyc.  431. 

[2]  Accepting  the  above  as  a  correct  state- 
ment of  tbe  law,  tbe  importance  of  determin- 
ing whether  tbe  secret  preference  rendered 
the  composition  agreement  void,  or  only  void- 
able, will  be  apparent  An  investigation  of 
the  text-books  and  reported  cases  discussing 
the  question  as  to  the  effect  of  a  secret  pref- 
erence given  to  a  creditor  to  induce  him  to 
sign  a  composition  agreement  on  the  rights 
of  innocent  creditors  who  sign  the  same  will 
disclose  that  the  words  "void"  and  "voidable" 
are  used  Interchangeably,  and  without  appar- 
ent distinction  as  to  meaning.  The  two 
words,  however,  in  so  far  as  the  rights  of  the 
parties  to  this  case  are  concerned,  have  a 
widely  different  meaning.  In  many  cases  1% 
is  perhaps  true  that  a  distinction  between  the 
meaning  of  the  words  wonld  be  of  no  conse- 
quence. For  example,  in  the  present  case,  if 
Gross,  Kelly  &  Ca  had  discovered  tbe  fraud 
prior  to  the  execution  of  the  notes,  and  had 
elected  not  to  be  bound  by  the  composition 
agreement,  such  agreement  would  have  been 
void  as  to  them  at  the  time  the  notes  were 
executed;  for  by  their  election  they  would 
have  made  It  void  from  the  time  of  such  elec- 
tion. For  this  reason,  perhaps,  the  word 
"void"  is  often  used  when,  in  fact,  "voida- 
ble" would  be  the  technically  correct  expres- 
sion. The  following  quotation  from  the  case 
of  Van  Shaack  v.  Robbins,  36  Iowa,  201,  is 
illystratlve  of  the  fact  that  the  word  "void" 
is  not  always  used  to  convey  the  idea  that  a 
contract  is  nuU  and  incapable  of  ratification: 

"The  word  Void'  has,  with  lexicographers,  a 
well-defined  meaning:  'Of  no  legal  force  or  ef- 
fect whatsoever;  null  and  incapable  of  confir- 
mation or  ratification.'  Webster's  Die.  But  it 
is  sometimes,  and  not  unfrequently,  used  in  en- 
actments by  the  Legislature,  in  opinions  by 
courts,  in  contracts  by  parties,  and  in  argu- 
ments by  counsel,  in  tbe  sense  of  voidable ;  that 
is.  'capable  of  being  avoided  or  confirmed.'  Id, 
Tbe  word  'void,'  when  used  in  any  of  these  in- 
struments, will  therefore  be  construed  in  the 
one  sense  or  the  other,  as  shall  best  effectuate 
the  intent  in  its  use,  which  will  be  determined 
from  the  whole  of  the  language  of  the  instru- 
ment and  tbe  manifest  purpose  it  was  fram- 
ed to  accomplish.  •  •  •  These  cases  abun- 
dantly show  that  the  word  'void'  does  not  al- 
ways mean  null  and  incapable  of  confirmation ; 
but  its  true  meaning  is  always  to  be  determined 
from  all  tbe  language  used  and  the  intent  there- 
by manifested.  Where  the  word  is  used  to  se- 
cure a  right  to  or  confer  a  benefit  on  the  pub- 
lic, it  wOl,  as  a  role,  be  held  to  mean  'null  and 
incapable  of  confirmation.'  But,  if  used  respect- 
ing tbe  rights  of  individuals  capable  of  protect- 
ing themselves,  it  will  often  be  held  to  mean 
•voidable'  only.** 

From  an  Investigation  of  many  of  the  re- 
ported cases  we  find  that,  where  a  court 
means  "relatively  void,"  as  distinguished 
from  "absolutely  void,"  the  word  "void"  is 
used  as  often,  if  not  more  bo,  than  the  word 
"voidable,"  to  indicate  that  meaning,  as  it  is 
seldom  necessary  to  distinguish  the  meaning 
of  the  words,  where  the  act  has  been  avoid- 


ed by  the  Innocent  party  who  has  the  right 
to  avoid  it  In  the  case  of  Terrill  v.  Anchau- 
er,  14  Ohio  St  85,  we  find  the  follovring: 

"And  the  use  of  the  word  Void'  in  a  loose  and 
uncertain  sense  is  no  novelty  either  in  legisla- 
tion or  the  language  of  jurists." 

Th»i  the  Ohio  case  qnotes  from  AIUb  t. 
Billings,  6  Mete.  (Mass.)  417,  39  Am.  Dee. 
744,  which  takes  the  position  that  the  word 
"void"  ought  to  be  applied  only  to  those  con- 
tracts that  are  absolutely  void,  and  that  it 
should  not  be  used  to  indicate  what  other 
Jurisdictions  say  Is  relatively  void.  Tlie 
court  said: 

"The  term  Void,'  as  applicable  to  conveyances 
or  other  agreements,  has  not  at  all  times  been 
used  with  technical  urecision.  nor  restricted  to 
its  peculiar  and  limited  sense  as  contradistin- 
guished from  'voidable';  it  being  frequently 
mtroduced,  even  by  legal  writers  and  jurists, 
where  the  purpose  is  nothing  further  than  to 
indicate  that  a  contract  wa&  invalid,  and  not 
binding  in  law.  But  the  distinction  between 
the  terms  'void'  and  'voidable,'  in  their  appli- 
cation to  tbe  contracts,  is  often  one  of  great 
practical  importance ;  and  whenever  entire  tech- 
nical accuracy  is  required,  the  term  Void'  can 
only  be  properly  applied  to  those  contracts  that 
are  of  no  effect  whatsoever,  such  as  are  a  mere 
nullity,  and  incapable  of  confirmation  and  rati- 
fication." 

In  Beecher  r.  Marq.  ft  Paa  R.  M.  Co.,  45 

Mich.  108,  7  N.  W.  697,  Judge  Cooley  says: 

"If  it  is  apparent  that  an  act  is  prohibited 
and  declared  void  on  grounds  of  general  policy, 
we  most  suppose  the  legislative  intent  to  be  that 
it  shall  be  void  to  all  intents;  while,  if  the 
manifest  intent  is  to  give  protection  to  deter- 
minate individuals  who  are  sui  juris,  the  pur- 
pose is  sufficiently  accomplished  U  they  are  giv- 
en the  liberty  of  voiding  it" 

In  Fuller  v.  Hasbrouck,  48  Mich.  78,  at  page 
82,  8  N.  W.  697,  at  page  699,  the  court  said : 

"There  is  undoubtedly  some  difiScnlty  in  har- 
monizing all  the  provisions  of  this  statute.  The 
statute  declares  the  assignment  Void'  if  tbe 
bond  is  not  filed;  but  this  word  is  frequently 
used  in  the  sense  of  'voidable'  (Beecher  v.  Marq. 
&  Pac.  R.  M.  Co.,  46  Mich.  103  [7  N.  W.  695D, 
and  it  must  have  that  construction  here  if  it 
shall  be  necessarv  to  give  other  provisions  pt 
the  statute  effect." 

In  Bromley  v.  Goodrich  et  aL,  40  Wis.  181, 
at  pages  139,  140,  22  Am.  Rep.  685,  the  court 
said: 

"Probably  no  words  are  more  inaccurately 
used  in  tiie  books  tiban  'void'  and  'voidable.' 
Statutes  not  unfrequently  declare  acts  void 
which  the  tenor  of  their  provisions  necessarily 
makes  voidable  only.  Perhaps  the  best  excuse 
made  for  such  inaccuracy  is  that  of  Parker,  C. 
J.,  cited  and  adopted  by  this  court:  'What- 
ever may  be  avoided  may,  in  good  sense,  to 
this  purpose,  be  called  void,  and  the  use  of 
the  term  "void"  is  not  uncommon  in  the  lan- 
guage of  statutes  and  of  courts.  But  in  regard 
to  the  consequences  to  tbiei  persons,  the  dis- 
tinction is  highly  important,  because  nothing 
can  be  founded  upon  what  is  "absolutely  void"; 
whereas  from  those  which  are  only  "voidable 
fair  titles  may  flow.  These  terms  have  not  al- 
ways been  used  with  nice  discrimination ;  in- 
deed, in  some  books  there  is  a  great  want  of 
precision  in  the  use  of  them.'  [Crocker  v.  Bel- 
langee]  6  Wis.  646  [70  Am.  Dec.  489)." 

We  have  been  able  to  find  no  case  in  which, 
where  the  word  "voidable"  is  used,  the 
court's  meaning  was  that  tbe  contract  or  la- 
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stnunent  or  leglsIatlTe  enactment  in  question 
was  absolutely  void,  but  these  casee  hereto- 
fore cited,  along  with  many  others,  indicate 
that  the  books  are  full  of  cases  where  the 
word  "void"  has  been  used  without  qualifica- 
tion '  and  the  court  has  meant  "relatively 
void."  The  logical  conclusion,  therefore,  is 
that,  where  the  word  "void"  is  used,  it  is  nec- 
essary to  examine  the  context,  whether  it  be 
a  leg^lative  enactment,  a  judicial  opinion, 
or  a  contract  or  conveyance,  in  order  to  defi- 
nitely ascertain  whether  or  not  "absolutely 
void"  or  "relatively  void"  la  meant.  Fuller 
T.  Hasbrouck,  46  Mich.  82,  8  N.  W.  697 ;  Ter- 
riU  V.  Auchauer,  14  Ohio  St  80;  State  ▼. 
Bichmond,  26  N.  H.  232;  Kearney  y.  Vang- 
han,  50  Mo.  284 ;  Van  Shaack  v.  Bobbins,  36 
Iowa,  201;  Inske^  v.  Lecony,  1  N.  J.  Law, 
111;  Bromley  v.  Goodrich,  40  Wis,  131,  22 
Am.  Rep.  685 ;  Brown  v.  Brown,  60  N.H.  538. 

If  the  composition  agreement  in  this  case 
was  rendered  either  void  or  voidable,  it  was 
by  reason  of  the  fraud  practiced  on  the  appel- 
lant and  the  other  Innocent  creditors  in  in- 
ducing them  to  assent  to  the  composition  un- 
der the  belief  and  upon  the  representation 
that  all  the  creditors  would  be  dealt  with 
upon  the  same  terms  of  equality ;  ttiat  all  the 
creditors  would  receive  35  per  cent  of  their 
debts,  and  no  more.  When,  therefore,  they 
were  induced  to  sign  upon  this  understanding, 
and  the  debtor  had,  in  fact  promised  or 
agreed  to  give  the  Mcintosh  Hardware  Com- 
pany 50  per  cent  of  its  claim,  their  signature 
to  the  composition  contract  and  assent  to  the 
agreement  were  procured  by  fraud.  The  pre- 
ferring of  one  creditor  over  another  in  a  com- 
position agreement  does  not  render  the  con- 
tract invalid  or  subject  to  disaffirmance,  tf 
such  preference  is  known  and  assented  to  by 
the  creditors  who  become  parties  to  the  agree- 
ment It  is  not  contrary  to  public  policy  to 
pay  one  creditor  more  than  another  In  order 
to  secure  the  satisfaction  of  the  debt;  hence 
It  could  not  be  argued  that  such  a  contract  so 
providing  would  be  invalid  and  void  on  that 
ground.  It  is  tlie  fraud  practiced  on  the  In- 
nocent creditors  by  which  they  are  Induced 
to  give  their  assent  to  the  composition  which 
renders  the  contract  "voidable,"  and,  as  the 
fraud  injures  the  individual  or  individuals, 
rather  than  the  public,  the  contract  is  rela- 
tively void  or  voidable  only.  In  Bishop  on 
Ciontracts,  {  198,  the  author  says : 

"Where  the  party  makes  the  contract  he 
means  to,  being  moved  thereto  by  fraudulent 
represeotations,  rights  vest  under  it.  The  oth- 
er party  who  has  perpetrated  the  fraud  cannot 
take  them  away.  As  to  him,  the  contract  is 
perfect  The  defrauded  party,  on  discovering 
the  fraud,  has  his  election,  where  the  principles 
of  equity  will  permit  its  exercise,  to  reject  the 
contract,  or,  if  he  will,  he  can  confirm  it 
Therefore  it  is  not  void.  The  legal  term  for  it 
is  voidable." 

At  section  206  of  Bishop  he  says : 
"Though  a  defrauded  party  cannot  both  re- 
scind a  contract  and  affirm  it,  he  may,  as  we 
have  seen,   elect  between  the   two,  and,  if  he 
chooses,  do  the  latter.    Any  act  of  which,  after 


knowledge  of  the  fraud,  by  which  he  treats  the 

contract  as  subsisting,  will  be  an  affirmance, 
There  can  be  no  rescission  afterward.  The 
party  in  the  wrong  cannot  set  up  his  own  fraud ; 
the  contract  therefore,  is  perfected."  , 

In  9  Cyc.  431-133,  we  find  this  statement: 
"On  discovering  the  fraud  by  which  he  was 
induced  to  enter  into  a  contract  the  party  de- 
frauded may  elect  whether  he  will  treat  the 
contract  as  bindine  or  refuse  to  be  bound  by  it; 
but  until  he  so  electa  it  continues  valid.  An 
agreement  procured  by  fraud  is  voidable  and 
not  void.  A  contract  obtained  by  fraud,  being 
voidable  and  not  void,  may  be  rati! ed  by  the 
party  who  was  induced  by  the  fraud  to  enter 
into  the  contract" 

Cases  are  dted  sustaining  this  proposition 
concerning  fraud  from  Kansas,  Kentucky, 
Massachusetts,  New  York,  New  Hampshire, 
South  Carolina,  United  States,  and  England, 
and  we  think  we  are  not  hazarding  an  inac- 
curate statement  when  we  say  that  there  is 
no  conflict  concerning  the  proposition  that 
fraud  makes  a  contract  voidable  Instead  of 
absolntely  void. 

It  is  clearly  established  that,  in  a  secret 
agreement  of  this  character  between  a  debtor 
and  one  or  more  creditors,  the  guilty  credi- 
tors are  not  allowed  to  recover  upon  their 
original  indebtedness,  but  under  the  weight 
of  authority,  they  can  recover  under  thq 
composition.  Some  cases  go  so  far  as  to  hold 
that  even  their  rights  under  the  composition 
are  forfeited,  but  this  is  by  no  means  the 
general  rule.  If  by  a  secret  agreement  of 
this  character,  however,  the  composition  was 
rendered  "absolutely  void,"  as  distinguished 
from  "relatively  void"  or  "voidable,"  there 
could  be  no  other  logical  conclusion  but  that 
the  composition  agreement  was  thereby  ren- 
dered the  same  as  if  it  had  never  existed,  a 
mere  nullity,  something  under  which  no  legal 
rights  of  any  character  could  vest  Then,  if 
the  composition  agreement  is  absolutely  void, 
it  cannot  be  good  as  to  some,  the  guilty,  and 
bad  as  to  others,  the  Innocent;  but  it  is  a 
nullity,  and  no  rights  of  any  character  in 
favor  of  any  one  could  vest  under  it  This 
is  the  view  which  is  taken  in  Pearsoll  v. 
Cbapin,  44  Pa.  9,  which  distinguishes  between 
contracts  which  are  absolutely  void  and  those 
which  are  relatively  void,  and  also  the  view 
which  is  taken  in  legal  text  works  and  ju- 
dicial decisions  distinguishing  between  "void" 
and  "voidable."  If  the  composition  agree- 
ment therefore,  was  absolutely  void,  the  guil- 
ty creditors  would  be  restored  to  their  cause 
of  action  npon  the  original  Indebtedness 
along  with  the  innocent  creditors.  What 
other  logical  conclusion  could  there  be?  The 
composition  agreement  is  the  only  thing  that. 
stands  in  the  way  of  an  action' on  the  origi- 
nal indebtedness  in  favor  of  the  guilty  credi- 
tor who  lias  received  the ,  secret  fraudulent 
preference  against  the  debtor,  and  if  that 
agreement  is  a  nullity,  what  is  there  to  de- 
prive such  guilty  creditors  of  their  original 
cause  of  action?  If  the  meaning  given  by 
almost  universal  judicial  opinion  to  "abso- 
lutely void"  is  that  of  a  nullity,  the  result 
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we  have  Indicated  above  must  follow.  This 
point  Is  clearly  argued  by  Judge  Gray  of  the 
New  York  Court  of  Appeals,  In  the  case  of 
Hanover  Nattonal  Bank  v.  Blake,  142  N.  T. 
404,  at  page  413,  37  N.  B.  519,  at  page  522, 
27  L.  R.  A.  33,  at  page  40,  40  Am.  St  Rep. 
607,  at  page  613,  where  be  says: 

"If  we  should  say  that  the  fraud  of  the  secret 
agreement  made  -by  the  creditor  operated  to 
avoid  the  whole  transaction  of  composition,  the 
result  would  be  to  leave  him  with  the  original 
indebtedness  unreleased.  If  the  composition 
agreement  ny  which  the  debt  was  compromised 
is  to  be  deemed  nullified  by  the  fraudulent  trans- 
action, I  do  not  see  why  the  creditor  would  not 
be  at  liberty  to  pursue  the  original  debt— a  view 
which  Littledale,  J.,  regarded  as  possible  in 
Howdcn  v.  Haign.  It  would  certainly  seem  to 
be  the  logical  outcome  of  the  proposition  assert- 
ed below  that,  if  the  composition  agreement  has 
been  avoided,  it  has  become  inoperative  as  an 
agreement  for  any  purpose." 

That  the  composition  agreement  is  thereby 
rendered  "relatively  void"  or  "voidable,"  in 
favor  of  the  Innocent  creditors,  but  not  in, 
favor  of  the  guilty  creditor,  ts  shown  in 
Hucklns  V.  Hunt,  138  Mass.  366,  367.  The 
plaintiff  agreed  with  the  debtor  that  the  debt- 
or should  pay  the  full  amount  of  the  debt  to 
him  in  the  future,  and  the  court  said: 

This  "avoided  the  composition  deed  as  to  the 
other  creditors.  ♦  •  •  But  the  plaintiff  was 
bound  by  it,  and  cannot  set  up  his  own  illegal- 
ity to  relieve  himself  from  its  consequences." 

In  the  case  of  Partridge  v.  Messer,  14  Gray 
(Mass.)  180,  182,  it  is  said  that: 

"An  agreement  procured  by  fraud  ma^  be 
avoided  by  him  on  whom  the  fraud  is  practised : 
he  by  whose  fraud  the  agreement  is  procured 
not  being  permitted  to  set  up  the  agreement  as 
a  defense  against  him  whom  be  has  defrauded." 

It  will  be  noted  that  the  words  "may  be 
•avoided"  are  used,  showing  power  or  an  op- 
tion on  the  part  of  the  innocent  to  declare 
the  composition  agreement  avoided. 

In  the  case  of  White  v.  Kuntz  et  al.,  107 
N.  Y.  618,  14  N.  E.  423,  1  Am.  St.  Rep.  886, 
the  decision  of  the  court  leads  to  the  same 
conclusion.  In  order  to  Induce  the  plaintiff. 
White,  to  sign  the  composition  agreement, 
Kuntz,  the  father  of  the  debtor,  secretly 
agreed  to  purchase  of  him  the  composition 
notes  within  a  specified  time  at  the  price  of 
$10,000,  when  the  composition  notes  aggre- 
gated only  $6,000.  Kuntz,  the  father,  refused 
to  perform  the  secret  agreement  Thereupon 
plaintiff  filed  his  complaint  alleging  these 
facts,  and  also  that  other  creditors  had  been 
induced  to  sign  by  a  secret  agreement  that 
they  should  receive  a  greater  percentage 
than  the  one-third  provided  for  in  the  com- 
position agreement  and,  therefore,  that  the 
composition  agreement  was  void  as  to  him 
(the  plaintiff).  He  demanded  its  cancellation 
and  a  judgment  against  the  debtor  for  the 
amount  of  the  original  Indebtedness.  Demur- 
rer to  the  complaint  was  sustained  in  the 
trial  court,  and  the  appellate  court  affirmed 
the  judgment  of  the  nisi  prius  court.  If  the 
composition  agreement  had  been  made  a  nul- 
lity, or  absolutely  void,  by  the  secret  fraudu- 
lent  agreements,  both  with  Kuntz  and  the 


other  creditors,  upon  what  principle  of  law 
could  Kuntz  have  been  prevented  from  suing 
upon  his  original  indebtedness?  He  would 
have  stood  in  the  same  position  as  if  the  com- 
position agreement  had  never  been  thought  oC 
"A  fraudulent  preference  does  not  ipso  facto 
deprive  an  innocent  creditor  of  his  rights  under 
the  composition.  The  debtor  canbot  set  np  its 
invalidity  as  against  such  a  creditor,  and  an  in- 
nocent creditor  may  therefore,  at  his  option,  in- 
sist upon  the  performance  of  the  composition 
according  to  its  terms  in  ao  far  as  he  is  con- 
cerned."   8  Cyc.  477. 

In  the  case  of  Martin  r.  Adams,  81  Hon, 
9,  at  page  14,  30  N.  Y.  Supp.  623,  at  piage 
626,  we  find  the  following: 

"But  the  referee  finds  that  'in  or  before  the 
month  of  July,  1888,  and  before  the  last  com- 
promise notes  were  paid,  the  plaintiffs  herein 
were  informed  of  the  alleged  frauds  committed 
in  relation  to  said  compromise,  as  set  forth  in 
said  complaint  and  with  such  knowledge  the 
plaintifFs,  and  each  of  them,  received  and  ac- 
cepted toe  money  due  on  said  notes  which  be- 
came due  in  August  1888,  without  protest  or 
objection,'  and  that,  'after  the  payment  of  said 
last-mentioned  compromise  notes,  and  before 
the  commencement  of  this  action,  the  said  plain- 
tiffs did  not,  nor  did  either  of  them,  obtain  or 
acquire  any  additional  information  in  relation 
to  said  alleged  frauds.'  Thus  it  appears  that 
with  full  knowledge  of  all  the  facts  which  the 
plaintiffs  have  proved,  they  proceeded  in  affirm- 
ance of  the  contract.  They  retained  in  their 
possession  the  notes  not  yet  matured.  At  ma- 
turity they  accepted  the  payment  of  them  and 
surrendered  the  notes.  Immediately  thereafter 
this  suit  was  commenced,  but  too  late;  for  the 
rule  is  well  settled  that  one  who  takes  a  benefit 
under  a  contract  after  knowledge  of  the  frand 
which  vitiates  it  is  not  thereafter  entitled  to 
have  the  contract  adjudged  fraudulent  Cobb  v, 
Hatfield,  46  N.  T.  633.* 

Another  case  in  point  is  found  in  Babcock 
V.  Dili,  43  Barb.  (N.  Y.)  677.  As  we  under- 
stand the  general  rule,  the  innocent  creditor 
who  decides  to  avoid  the  composition  agree- 
ment is  not  compelled  to  restore  what  be 
has  been  paid,  the  reasiMi  being  that  the 
money  paid  is  referred  to  the  original  in- 
debtedness and  treated  as  a  payment  upon 
said  original  indebtedness;  but  In  those 
cases  where  the  debtor  has  not  been  the 
person  to  pay  the  money  under  the  composi- 
tion agreement,  but  it  has  been  done  by,  tor 
instance,  the  father  of  the  debtor  on  ac- 
count of  his  interest  in  his  son's  welfare,  a 
different  rule  applies.  This  is  true  because 
a  payment  by  the  father  who  owed  nothing 
to  the  creditors  could  not  be  referred  to  any- 
thing but  the  composition  agreement,  and, 
if  that  was  invalid,  it  was  necessary  to  re- 
turn the  money.  In  the  case  of  Babcock  v. 
Dill,  supra,  at  page  683  of  43  Barb.  (N.  Y.), 
we  find  the  following: 

"At  all  events,  they  could  not  receive  and 
retain  the  40  per  cent,  and  reject  that  part  of 
the  agreement  which  required  them  to  cancel 
their  debts.  If  they  desired  to  raise  the  ques- 
tions which  the  plaintiff  now  raises  to  avoid  the 
contract,  they  should  have  returned  the  40  per 
cent,  to  the  old  gentleman.  If  they  discovered 
that  they  had  been  defrauded  into  the  agree- 
ment, and  desired  on  that  account  to  rescind, 
they  could  only  do  so  by  returning  the  moneys 
which  tbe  old  gentleman  paid  them  to  cancel 
their  demands.    It  is  no  answer  to  say  that  the 
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contract  was  for  the  benefit  of  Robert  Ll  Dili, 
and  that  he  ought  to  be  held  responsible  for 
the  balance  of  the  demand.  It  was  also  for  the 
bene6t:  of  the  creditors,  and  they  must  take  the 
burden  as  well  as  the  benefit  of  it.  It  would  be 
an  outrage  upon  the  fatber  to  keep  his  money 
and  refuse  to  discharge  his  son.  The  fatber  had 
an  interest  In  his  son's  welfare  which  furnished 
a  highly  meritorious  consideration  for  his  en- 
gagement with  the  creditors  to  pay  them  the  40 
cents  upon  the  dollar,  upon  their  agreement  to 
discharge  bis  son  from  further  liability." 

In  other  words,  they  had  a  right  to  af- 
firm the  composition  even  after  knowledge  of 
the  fraud,  as  in  case  of  any  other  fraudulent 
contract,  or  they  had  a  right  to  reject  it  and 
restore  the  40  per  cent,  to  the  father,  which 
they  must  do,  since  on  the  original  indebt- 
edness the  father  owed  them  nothing,  as 
we  have  stated,  and  said  payment  could  not 
be  referred  to  the  original  indebtedness. 

This  view  was  also  taken  in  the  case  of 
Powers  Dry-Goods  Co.  v.  Harlln,  68  Minn. 
193,  71  N.  W.  16,  64  Am.  St  Rep.  460: 

"By  reason  of  the  fraud  it  was  within  the 
power  of  the  innocent  creditors  to  ignore  the 
composition  and  recover  the  balance  due  upon 
their  claims." 

These  words  "within  the  power"  show  an 
option  such  as  the  innocent  party  can  exer- 
cise in  any  fraudulent  contract  which  is 
voidable  or  relatively  void.  If  it  was  abso- 
lutely void,  it  would  not  be  within  the  power 
of  the  innocent  creditors  to  ignore  the  com- 
position. They  would  have  to  ignore  it  It 
would  be  as  if  nothing  existed;  the  law 
would  'have  made  it  a  nullity,  and  they 
would  have  had  no  power  in,  over,  or  con- 
cerning it 

The  same  principle  which  Is  applied  in 
White  v.  Kuntz,  supra.  Is  applied  In  O'Brien 
▼.  Greenebaum,  02  Cal.  104,  28  Pac.  214, 
where  a  guilty  creditor  was  denied  relief  on 
account  of  secret  fraudulent  preferences 
granted  to  other  guilty  creditors  of  which 
he  knew  notlilng. 

•  In  the  case  of  Batchelder  &  Lincoln  Co.  v. 
Whltmore,  122  Fed.  355,  58  C.  C.  A.  517, 
Judge  Putnam,  speaking  for  the  Circuit 
Court  of  Appeals,  First  Circuit,  says: 

"It  should  be  observed  in  this  connection  that, 
even  if  the  transaction  between  the  bankrupt* 
and  the  Batchelder  &  Ldncoln  Company  had 
been  fraudulent  in  intent,  this  would  not  have 
rendered  the  composition  void  so  far  as  the  oth- 
er creditors  were  concerned,  because,  notwith- 
standing tlie  forms  of  expression  heretofore  used 
by  the  text-books  and  the  courts,  the  modem 
rule  is  that,  with  rare  exceptions,  transactions 
are  not  void,  but  voidable." 

In  the  case  of  Mallalieu  v.  Hodgson,  71 
Eng.  Com.  Law  Reports,  689,  the  court  said 
(speaking  of  fraud  in  a  composition  agree- 
ment): 

"And  in  Pilbrow  ▼.  Pilbrow's  Atmospheric 
Railway  Co.,  5  Com.  D.  440,  453,  there  cited, 
Maule,  J.,  said:  'It  is  not  true  that  a  deed  that 
is  obtained  by  fraud  is  therefore  void.  The 
rule  is  that  the  party  defrauded  may,  at  his  elec- 
tion, treat  it  as  void.'  In  Murry  v.  Mann,  2 
Bxch.  538,  541,  Parke,  B^  said:  'Fraud  does 
not  make  the  contract  actually  void,  but  only 
voidable  at  the  election  of  the  party.'  While, 
therefore,  the  contract  in  the  present  case  was 


not  avoided,  the  duty  of  the  plaiotitf  stSl  a,t- 
tached."  • 

Our  conclusion,  therefore,  la  that  the  com- 
position agreement  in  this  case  was  voidable 
only,  at  the  election  of  the  innocent  cred- 
itors, and  until  the  fraud  by  which  they  had 
been  induced  to  sign  the  composition  agree- 
ment was  discovered,  and  the  option  to  re- 
scind was  exercised,  the  contract  continued 
in  force  and  effect  This  being  true,  at  the 
time  Blbos  signed  the  notes  in  question  here 
they  did  not  owe  Gross,  Kelly  &  Co.  the  65 
per  cent  of  the  old  debt  which  had  been  sur- 
rendered and  released  by  the  composition 
agreement  and  the  payment  of  the  35  per 
cent,  thereunder.  It  is  true,  of  course,  that 
Gross,  Kelly  &  Co.  had  the  right  to  avoid 
the  composition  agreement,  upon  discovery 
of  the  fraud  by  which  they  had  been  induced 
to  assent  to  it,  and  that  they  could  retain 
the  3S  per  cent*  which  had  been  paid  them 
and  sue  for  the  recovery  of  the  balance  of 
their  original  indebtedness.  But  this  is  not 
such  an  action.  Here  they  are  seeking  to 
recover  principal,  interest,  and  attorney's 
fees  on  three  promissory  notes,  which  would 
have  no  connection  with  the  original  in- 
debtedness, unless  the  balance  of  such  in- 
debtedness was  owing  and  unpaid,  and  en- 
tered into  and  became  the  consideration  for 
the  notes,  and  both  parties  so  understood. 

[3, 4,  t]  Under  the  facts  established  upon 
the  trial,  viewed  with  the  utmost  liberality 
toward  appellant,  it  had  no  knowledge  at 
the  time  it  demanded  and  secured  the  execu- 
tion of  the  promissory  notes  in  question  that 
appellees  had  given  the  Mcintosh  Hardware 
Company  an  unlawful,  secret  preference  In 
order  to  induce  it  to  sign  the  composition 
agreement.  It  may  be  admitted  that  Simon 
Bibo  at  that  time  had  knowledge  of  the  pref- 
erence, and  that  his  guilty  knowledge  in- 
duced him  to  readily  assent  to  the  execution 
and  delivery  of  the  notes  in  order  to  prevent 
appellant  from  attacking  the  composition, 
and  that  the  composition  agreement  could 
have  been  avoided  by  appellant  upon  dis- 
covery of  the  fraud ;  still  the  question  remains 
as  to  whether  the  original  Indebtedness, 
which  appellant  had  agreed  to  release,  but 
which  agreement  it  might,  at  its  election, 
either  avoid  or  affirm  because  of  the  undis- 
covered fraud,  upon  acquiring  knowledge 
thereof,  was  the  consideration  upon  which 
the  minds  of  the  contracting  parties  met 
and  agreed.  The  fear  of  discovery  may  be 
assumed  to  have  been  the  motive  which 
prompted  Bibo  to  execute  the  notes,  but  "the 
'motive*  for  entering  into  a  contract  and  the 
'consideration'  of  the  contract  are  not  the 
same."  Elliott  on  Contracts,  g  204.  "Con- 
sideration," like  every  other  feature  and 
element  of  a  contract,  is  a  matter  of  agree- 
ment upon  which  the  minds  of  the  contract- 
ing parties  must  meet  As  stated  by  Mr. 
Justice  Strong,  in  the  case  of  Phllpot  r. 
Gruninger,  14  Wall.  570,  20  L.  Ed.  743: 
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"It  !s,  bowerer,  not  to  be  donbte^  that  there  !b 
a  clear  distinction  sometimes  between  the  mo- 
tive that  may  induce  to  entering  into  a  contract 
and  the  connderatton  of  the  contract.  Nothing 
is  consideration  that  is  not  regarded  as  snch 
by  both  parties.  It  is  the  price  voluntarily 
paid  for  a  promisor's  nndertaking.  An  expecta- 
tion of  results  often  leads  to  the  formation  of  a 
contract,  but  neither  the  expectation  nor  the 
result  is  'the  cause  or  meritorious  occasion  re- 
quiring a  mutual  recompense  in  fact  or  in  law.'  " 

In  the  case  of  Fire  Insurance  Association 
v.  Wlckham,  141  U.  S.  564,  12  Sup.  Ct  84, 
36  L.  Ed.  860,  Mr.  Justice  Brown  says: 

"To  constitute  a  valid  agreement  there  mnst 
be  a  meeting  of  minds  upon  every  feature  and 
element  of  such  agreement,  of  which  the  consid- 
eration is  one.  The  mere  presence  of  some  inci- 
dent to  a  contract  which  might  under  certain 
circumstances  be  upheld  as  a  consideration  for 
the  promise  does  not  necessarily  make  it  the 
consideration  for  the  promise  in  that  contract. 
To  give  it  that  effect  it  must  have  been  offered 
by  one  party  and  accepted  by,  the  other  as  one 
element  of  the  contract.  In  Kirkpatrick  v. 
Muirhead,  16  Pa.  117,  126,  it  was  said  that 
'consideration,'  like  every  other  part  of  a  con- 
tract, must  be  the  result  of  agreement.  The  par- 
ties must  understand  and  be  influenced  to  the 
particular  action  by  something  of  value  or  con- 
venience and  inconvenience  recognized  by  all  of 
them  as  the  moving  cause.  That  which  is  a 
mere  fortuitous  result  flowing  accidentally  from 
an  arrangement,  but  in  no  degree  prompting  the 
actors  to  it,  ia  not  to  be  esteemed  a  legal  consid- 
eration." 

See,  also,  Elliott  on  Contracts,  |  204;  1 
Addison  on  Contracts,  16;  Ellla  v.  Clark,  110 
Mass.  389,  14  Am.  Bep.  609;  Levy  &  Cohn 
Mule  Co.  ▼.  Kauffman,  114  Fed.  170,  62  C.  C. 
A.  126. 

That  the  minds  of  the  contracting  parties 
to  these  notes  did  not  meet  and  agree  upon 
the  consideration  is  evident  Appellant  was 
attempting  to  secure  a  promissory  note  for 
a  debt  which  it  had  agreed  to  release.  It 
had  signed  the  composition  agreement,  and 
could  not  subsequently  withdraw  its  assent 
without  the  consent  of  the  other  creditors  un- 
til after  the  time  for  compliance  by  the  debt- 
or had  expired,  or  the  agreement  was  breach- 
ed by  the  debtor.  Of  course,  if  it  had  knowl- 
edge of  a  secret  preference  given  to  some  oth- 
er creditor,  it  could  avoid  the  contract,  but, 
until  it  discovered  the  fraud  and  elected  to 
avoid,  it  could  hardly  be  contended  that  the 
notes  executed  without  consideration  could 
be  supplied  with  that  necessary  factor  by  the 
after-discovered  fraud  and  appellant's  elec- 
tion to  avoid. 

The  question  Is:  What  was  the  present 
consideration  for  the  notes  at  the  time  of 
their  execution  upon  which  the  minds  of  the 
parties  met  and  agreed?  It  must  be  evident 
there  was  none;  for  the  debt  which  appel- 
lant was  attempting  to  transmute  into  the 
notes  was  discharged  by  the  composition 
agreement  and  its  fulflllmept  or  tendered 
compliance  by  Blbo,  subject,  of  course,  to  Its 
avoidance  by  appellant  upon  discovery  of 
the  fraud.  But  at  this  time  It  bad  not  dis- 
covered the  fraud  and  elected  to  rescind; 
consequently  It  did  not  have  in  mind,  as  a 
consideration  for  the  notes,  the  balance  of 


its  claim  which  It  was  entitled  to  collect  be- 
cause of  appellee's  fraud  in  giving  a  secret 
preference  to  the  Mcintosh  Hardware  Com- 
pany, and  did  not  offer  this  as  the  consider- 
ation, and  it  was  conseqnently  not  regarded 
as  the  consideration  by  both  parties.  At  the 
time  the  notes  were  given  Blbo  did  not  ow« 
appellant  the  money  represented  by  the 
notes;  for  this  debt  had  been  discharged  by 
the  composition  agreement  and  the  payment 
of  the  35  per  cent,  therein  provided  for.  It 
is  true  he  might,  at  the  election  of  appellant, 
have  been  indebted  to  it  In  this  sum,  assum- 
ing the  fraud  to  have  existed;  still,  until 
appellant  exercised  its  option  of  avoiding 
the  contract  upon  discovery  of  the  fraud, 
the  past  indebtedness,  which  appellant  sup- 
posed was  discharged,  could  not  have  been 
recognized  by  It  as  the  moving  cause  or  ele- 
ment which  It  presented  to  Blbo  as  a  consid- 
eration for  the  notes  and  upon  whitih  the 
minds  of  the  contracting  parties  met  and 
agreed. 

[i]  Appellant  contends  that  the  moral  ob- 
ligation to  pay  the  debt  was  a  suflBclent  con- 
sideration for  a  new  promise  to  pay  It,  pro- 
vided the  new  promise  was  not  made  until 
after  the  composition  was  completed,  and  was 
not  intended  to  secure  an  advantage  to  the 
creditor  as  a  consideration  for  his  signature 
to  the  composition  agreement  In  support  of 
this  proposition  the  case  of  Willing  v.  Peters, 
12  Serg.  &  R.  (Pa.)  177,  Is  dted,  which  con- 
cededly  so  holds.  No  other  case  h^s  been 
called  to  our  attention  which  supports  this 
theory  of  the  law,  and  the  authority  of  the 
case  cited  was  essentially  Impaired  by  the 
case  of  Snevlly  v.  Beed,  9  Watts  (Pa.)  396. 
The  following  quotation  from  the  case  of 
Shepard  ▼.  Rhodes,  7  R.  I.  470,  84  Am.  Dec 
673,  fully  answers  this  contention: 

"The  case  here  is  one  where  the  original  right 
of  action  was  extinguished,  not  by  the  act  of 
the  law,  but  by  the  act  of  the  parties.  It  was  a 
voluntary  release  of  the  debt  by  the  creditor  to 
the  debtor.  In  Willing  v.  Peters,  12  Serg.  ft 
R.  (Pa.)  179,  the  question  arose  how  far  a  prom- 
ise to  pay  a  debt  thus  discharged  might  be  en- 
forced; and,  because  of  the  analogy  between 
waiving  a  discharge  created  by  act  of  law  and 
■one  created  by  act  of  the  parties,  the  court  up- 
held the  action.  Shaw,  C.  J^  in  Valentine  v. 
Foster,  1  Mete.  [Mass.]  622,  36  Am.  Dec.  377, 
admits  the  closeness  of  the  analogy,  and  sug- 
gests, if  the  rule  be  not  narrow  that  allows  the 
waiver  in  the  one  case  to  bind  the  party,  and 
reject  it  in  the  other;  but  he  adds  that  the 
Pennsylvania  authority  is  the  only  one  he  has 
been  able  to  find  in  support  of  the  doctrine,  and 
in  the  case  then  before  him  ruled  that,  when  a 
creditor  released  a  debtor  to  make  him  a  wit- 
ness, the  subsequent  promise  of  the  debtor  was 
not  binding.  Considering  his  own  decision  and 
that  the  case  of  Willing  v.  Peters,  12  Serg.  &  EL 
[Pa.]  179,  was  subsequently  overruled  in  the 
same  court,  in  Snevily  v.  Reed,  9  Watts  [Pa.] 
396,  while  in  other  courts  it  has  been  repeated- 
ly adjudicated  that  after  the  voluntary  release 
of  a  debt  an  express  promise  does  not  revive  it, 
nor  does  it  form  a  sufficient  consideration  to 
support  the  new  promise,  we  may  affirm  that 
snch,  at  present.  Is  the  settled  law.  Warren  v. 
Whitney,  24  Me.  661  [41  Am.  Dec  406] ;  Staf- 
ford V.  Bacon.  1  Hill  [N.  Y.]  633,  87  Am.  Dee. 
366." 
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The  following  cases  support  the  case  of 
Shepard  t.  Rhodes,  supra:  Rasmussen  t. 
State  Nat.  Bank,  11  Colo.  301,  18  Pac.  28; 
Montgomery  t.  Lampton,  3  Mete.  (Ky.)  519; 
Grant  v.  Porter,  63  N.  H.  229;  Zoebisch  v. 
Von  Mlnden,  120  N.  Y.  406,  24  N.  B.  795; 
Way  T.  Langley,  15  Ohio  St  392;  Callahan 
V.  Ackley,  9  phlla.  (Pa.)  99 ;  Id.,  30  Leg.  Int 
(Pa.)  12 ;  Shepard  v.  Rhodes,  7  R.  I.  470,  84 
Am.  Dec.  673;  Warren  v.  Whitney,  24  Me. 
661,  41  Am.  Dec.  406 ;  Evans  t.  Bell,  15  Lea 
(Xenn.)  669 ;  Cowper  t.  Oreen,  10  L.  J.  Ezcb. 
846,  7  M.  &  W.  633. 

From  what  we  have  said  It  Is  apparent 
that  the  court  properly  refused  to  direct  a 
verdict  for  the  appellant  on  this  phase  of  the 
case,  and  no  error  was  committed  in  direct- 
ing a  verdict  for  the  appellees. 

18,  7]  There  is  another  question,  however, 
which  requires  consideration.  As  shown  in 
the  statement  of  facts,  appellant  offered  tes- 
timony to  show  that  the  consideration  for  the 
notes  was  an  agreement  on  the  part  of  appel- 
lant* not  to  engage  in  business  at  Grants, 
N.  M.,  In  competition  with  Bibo,  who  was  at 
that  time  engaged  in  the  mercantile  business 
at  that  place.  This  testimony  was  stricken 
out  by  the  court,  upon  the  theory  that  such 
an  agreement  was  in  contravention  of  public 
policy,  and  therefore  unlawful.  Appellant 
contends  that  an  agreement  by  It  not  to  en- 
gage in  business  in  competition  with  appellee 
Is  not  unlawful  and  contravenes  no  public 
policy,  and  therefore  furnishes  a  good  and 
valuable  consideration  for  the  notes,  even 
though  such  agreement  was  not  in'bideutal  or 
ancillary  to  a  valid  contract  for  the  sale  of  an 
established  business  and  its  good  will,  and 
for  the  purpose  of  protecting  the  good  will 
of  the  business  sold.  Such  an  agreement  is 
universally  condemned,  and  held  to  be  con- 
trary to  public  policy  and  void,  by  all  the 
standard  text-books  dealing  with  the  subject 

Elliott  on  Contracts,  i  814,  lays  down  the 
doctrine  as  follows: 

"The  agreement  restraining  trade  mast  be  In- 
cidental to,  and  in  support  of,  the  contract  or 
sale  by  which  the  one  in  whose  favor  it  runs  ac- 
quired some  interest  in  the  business  he  seeks  to 
protect.  One  cannot  make  a  valid  contract  in 
restraint  of  trade,  no  matter  how  limited  as  to 
space  or  time,  where  he  does  not  purchase  the 
good  will  or  any  Interest  in  the  matter  and  the 
main  object  of  which  is  to  stifle  competition." 

In  Page  on  Contracts,  vol.  1,  p.  684,  It  Is 
stated: 

"Contracts  whereby  one  or  both  of  the  par- 
ties^  thereto  are  restrained  from  engaging  in  a 
business,  trade,  or  profession  are  of  two  Kinds: 
(a)  Those  which  are  a  part  of  a  transaction  in- 
volving the  good  will  of  a  business,  which  are 
designed  to  protect  such  good  will,  and  to  that 
end  to  restrain  some  person  or  persons  from  en- 
praging  in  business ;  and  (b)  those  which  have  for 
their  primary  object  not  the  protection  of  go'd 
will,  but  the  formation  of  a  monopoly  in  a  given 
business.  The  first  class,  if  objectionable  at 
all,  is  so  because  the  restraint  is  unreasonable ; 
the  second  class  is  always  illegal." 

On  page  686  of  the  same  volume,  the  au- 
thor says: 


'laying  off  Competition.— Where  without  a 
sale  of  good  will,  or  other  legitimate  dealing 
therewith,  one  party  agrees  with  the  other  to 
abstain  from  bnsiness,  such  contract  is  invalid, 
without  regard  to  its  reasonableness  as  to  either 
space  or  tune.  Such  contracts  are  equally  in- 
valid whether  the  competition  is  suppressed  di- 
rectly or  indirectly." 

A  brief  review  of  the  decided  cases  on  this 
proposition  will  show  ample  support  for  the 
texts  above  quoted.  In  Oliver  v.  Gllmore 
(O.  C.)  62  Fed.  662,  the  court  said: 

"A  contract  between  manufacturers  whereby 
the  first  party  agrees.  In  consideration  of  a  per- 
centage on  the  sale  made  by  the  second  party, 
not  to  use  his  plant  for  the  production  of  strap 
and  T-hinges  for  five  years,  the  contract  to  be 
void  in  case  the  second  party  increases  his  facili- 
ties for  the  production  of  such  hinges,  is  void 
as  against  public  policy." 

In  the  case  of  United  States  t.  Addyston 
Pipe  &  Steel  Co.,  85  Fed.  271,  29  C.  C.  A.  141, 
46  L.  R.  A.  122,  Judge  Taf t  speaking  for  ttie 
Circuit  Court  of  Appeals,  said: 

"It  would  be  stating  it  too  strongly  to  say 
that  these  five  classes  of  covenants  in  restraint 
of  trade  include  all  of  those  upheld  as  valid  at 
the  common  law ;  hot  it  would  certainly  seem 
to  follow  from  the  test  laid  down  for  determin- 
ing the  validity  of  such  an  agreement  that  no 
conventional  restraint  of  trade  can  be  enforced 
unless  the  covenant  embodying  it  is  merely  an- 
cillary to  the  main  purpose  of  a  lawful  contract, 
and  necessary  to  protect  the  covenantee  in  the 
enjoyment  of  the  legitimate  fruits  of  the  con- 
tract, or  to  protect  him  from  the  dangers  of  an 
unjust  use  of  those  fruits  by  the  other  party. 
In  Homer  v.  Graves,  7  Bing.  735,  Chief  of  Jus- 
tice Tindal,  who  seems  to  be  regarded  as  the 
highest  English  judicial  authority  on  this  branch 
of  the  law  (see  Lord  Macnaghten's  judgment  in 
Nordenfelt  v,  Maxim  Nordenfelt  Guns  &  Am- 
munition Co.  [1894]  A.  C.  535,  567),  used  the 
following  language:  'We  do  not  see  bow  a  bet- 
ter test  can  be  applied  to  the  question  whether 
reasonable  or  not  than  by  considering  whether 
the  restraint  is  such  only  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party  in  favor  of 
whom  it  is  given,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public.  Whatever 
restraint  is  larger  than  the  necessary  protec- 
tion of  the  party  can  be  of  no  benefit  to  either. 
It  can  only  be  oppressive,'  and,  if  oppressive, 
'it  is,  in  the  eye  of  the  law,  unreasonable. 
Whatever  is  injurious  to  the  interests  of  the 
public  is  void  on  the  ground  of  public  policy.' 
This  very  statement  of  the  rule  implies  that  the 
contract  must  he  one  in  which  there  is  a  main 
purpose  to  which  the  covenant  in  restraint  of 
trade  is  merely  ancillary.  The  covenant  is  in- 
serted only  to  protect  one  of  the  parties  from 
the  injury  which,  in  the  execution  of  the  con- 
tract or  enjoyment  of  its  fruits,  he  may  suffer 
from  the  unrestrained  competition  of  the  other. 
The  main  purpose  of  the  contract  suggests  the 
measure  of  protection  needed  and  furnishes  a 
sufficiently  uniform  standard  by  which  the  valid- 
ity of  such  restraint  may  be  judicially  determin- 
ed. In  such  a  case,  if  the  restraint  exceeds  the 
necessity  presented  by  the  main  purpose  of  the 
contract,  it  is  void  for  two  reasons:  First,  be- 
cause it  oppresses  the  covenantor,  without  any 
corresponding  benefit  to  the  covenantee ;  and, 
second,  because  it  tends  to  a  monopoly.  But 
where  the  sole  object  of  both  parties  in  making 
the  contract,  as  expressed  therein,  is  merely  to 
restrain  competition,  and  enhance  or  maintain 

J  trices,  it  would  seem  that  there  was  nothing  to 
nstify  or  excuse  the  restraint;  that  it  would 
necessarily  have  a  tendency  to  monopoly,  and 
therefore  would  be  void.    In  such  a  case  there 
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is  DO  measure  of  Trhat  is  necessary  to  the  pro- 
tection of  either  party,  except  the  vague  and  va- 
rying opinion  of  judges  as  to  how  much,  on 
principles  of  political  economy,  men  ought  to 
be  allowed  to  restrain  competition.  There  is  in 
such  contracts  no  main  lawful  purpose,  to  sub- 
serve which  partial  restraint  is  permitted,  and 
by  which  its  reasonableness  is  measured,  but 
the  sole  object  is  to  restrain  trade  in  order  to 
avoid  the  competition  which  it  has  always  been 
the  policy  of  the  common  law  to  foster." 

In  Tuscaloosa  Ice  Manufacturing  Co.  v. 
WUliams,  127  Ala.  110,  28  South.  669,  50  U 
R.  A.  175,  85  Am.  St  Rep.  125,  the  court 
said: 

"As  said  by  Putnam,  Circuit  Judge,  in  Oliver 
V.  Gilmore  [C.  C]  52  Fed.  568:  '•  •  • 
When  the  covenantor  surrenders  his  trade  or 
profession  an  equivalent  is  given  to  the  public, 
because  ordinarily,  as  a  part  of  the  transaction, 
the  covenantee  assumes  and  carries  on  the  trade 
or  profession,  nothing  is  abandoned,  and  only 
a  transfer  is  accomplished.  The  same  occupa- 
tion continues ;  the  same  number  of  mouths  are 
fed.'  And  these  considerations  obtain  where 
one  already  engaged  in  a  business  in  good  faith, 
for  the  purpose  of  enlarging  and  increasing  his 
business,  purchases  the  sto^  in  trade  or  prac- 
tice or  plant  of  a  rival,  and,  incident  thereto, 
takes  the  covenant  of  the  seller  not  to  engage  in 
the  same  business  within  the  territory  covered 
by  the  consolidated  enterprise,  and  in  all  such 
cases  the  covenant  in  restraint  of  trade  is  a 
reasonable  one  and  valid.  But  there  is  no  room 
for  the  application  of  these  reasons  to  cases  in 
which  the  covenantee  does  not  purchase  the 
business,  practice,  trade,  or  plant  of  the  cove- 
nantor, and  the  transaction  involves  nothing  but 
a  bald  covenant  in  restraint  of  trade  for  which 
there  is  no  other  consideration  than  the  pay- 
ment of  money  for  the  obligation  itself.  In  such 
case  the  business  of  the  covenantor  is  not  trans- 
ferred merely ;  it  is  destroyed.  His  plant  is  not 
continued  by  the  covenantee  in  useful  produc- 
tion, but  is  left  to  rust  and  canker  in  disuse. 
The  public  loses  a  wealth-producing  instrumen- 
tality. Labor  is  thrown  out  of  employment; 
'the  same  number  of  mouths'  are  not  fed.  The 
consideration  the  covenantor  receives  is  not  the 
just  reward  for  his  skill  and  energy  and  enter- 
prise in  building  up  a  business,  but  is  a  mere 
bribery  and  seduction  of  his  industry  and  a  pen- 
sioning of  idleness.  The  motives  actuating  such 
a  transaction  are  always,  in  a  sense,  sinister 
and  baleful.  Its  purpose  and  effect  are  not  to 
protect  the  covenantee  in  the  legitimate  use  of 
something  he  has  acquired  from  the  covenantor, 
but  to  secure  to  him  the  illegitimate  use  or 
the  use  in  an  illegitimate  way  of  that  which 
he  already  has,  in  respect  of  which  there  is  no 
reason  or  occasion  for  the  covenantor  to  assume 
any  obligation  of  protection.  Such  an  under- 
taking in  restraint  of  trade,  however  limited  as 
to  time  and  place,  would  seem,  upon  all  general 
principles,  though  we  know  of  no  case  expressly 
and  directly  so  deciding,  to  be  necessarily  unrea- 
sonable and  vicious  on  the  consideration  alone 
that  it  is  not  entered  into  nor  has  it  the  effect 
of  protecting  some  business,  practice,  trade,  or 
interest  which  the  covenantor  has  sold  to  the 
covenantee." 

In  the  case  of  Clark  t.  Needham,  125  Mich. 
84,  83  N.  W.  1027,  51  L.  R.  A.  785,  84  Am.  St 
Rep.  559,  the  Supreme  Court  of  Michigan  dis- 
cussed the  distinction  between  a  contract  in 
reasonable  restraint  of  trade  and  one  which 
tends  to  create  or  continue  a  monopoly.  In 
this  case  the  restraint  was  unlimited  as  to 
territory,  but  cases  cited  in  the  opinion,  such 
«8  Maxim  Nordenfelt  Guns  &  A.  Co.  v.  Nord- 
enfelt  1  Cb.  630,  show  that  a  restraint  un- 


limited as  to  territory  may  be  good,  if  such 
restraint  Is  necessary  to  protect  the  cot< 
enantee  in  the  business  which  he  acquires, 
especially  in  these  days  when  some  corpora- 
tions trade  all  over  the  world  In  the  commod- 
ities manufactured  by  them.  The  court  said: 
"An^  such  contract  is  Invalid,  whether  the 
restraint  be  for  one  yea'^  or  any  number  of  years, 
or  is  unlimited  as  to  time.  The  agreement  to 
close  one  part  of  a  business  is  as  much  against 
the  policy  of  the  law  as  a  contract  to  close  the 
entire  business.  The  one  is  as  reprehensible  as 
the  other.  They  only  differ  in  degree.  Under 
this  contention  a  party  might  agree  with  one 
person  to  close  one  part  of  bis  manufactory,  and 
then  agree  with  the  second  person  to  close  the 
other  part ;  the  two  constituting  his  entire  busi- 
ness. In  U.  S.  y.  E.  C.  Knight  Co.,  156  TJ.  S. 
1,  16,  15  Sup.  Ct  249,  39  L.  Ed.  325,  331,  it 
is  said:  'All  the  authorities  agree  that,  in  or- 
der to  vitiate  a  contract  or  combination,  it  is 
not  essential  that  its  result  should  be  a  com- 
plete monopoly.  It  is  sufficient  if  it  really 
tends  to  that  end,  and  to  deprive  the  public  of 
the  advantages  which  flow  from  free  competi- 
tion.' " 

In  Webb  Press  Co.  ▼.  Blerce,  116  La.  905, 
41  South.  203,  a  contract  by  which  one  who 
had  contemplated  engaging  In  lawful  busi- 
ness in  a  certain  place  for  a  pecuniary  con- 
sideration agreed  with  one  with  whom  he  bad 
had  no  previous  relations,  and  who  also  con- 
templated engaging  In  the  same  business  at 
the  same  place,  to  abandon  his  plan  was  held 
void  as  an  unreasonable  restraint  of  trade. 

In  the  case  of  Clemons  t.  Meadows,  123 
Ky.  181,  94  S.  W.  13,  6  L.  R.  A.  (N.  S.)  847, 
124  Am.  St  Rep.  365,  a  contract  between  the 
proprietors,  of  the  only  two  flrst-class  hotels 
in  Fulton,  Ky.,  to  close  one  of  the  places  for 
a  money  consideration  to  be  paid  by  the  pro- 
prietor of  the  other.  In  order  to  give  the 
latter  a  monopoly  of  the  baslness,  was  held 
contrary  to  public  policy  and  void.  Append- 
ed to  this  case  will  be  found  a  very  instruc- 
tive note  reviewing  the  American  cases  which 
have  discussed  the  question  as  to  the  validity 
of  a  stipulation  not  to  engage  In  a  particular 
business,  when  not  ancillary  to  a  lawful  con- 
tract The  rule  announced  by  the  Kentucky 
court  was  followed  In  the  two  later  cases  of 
Barrone  et  al.  v.  Moseley  Bros.  (Ky.)  139  S. 
W.  869,  and  Fields  &  Son  v.  HoUand  &  Son, 
158  Ky.  544,  165  S.  W.  699.  Other  cases  to 
the  same  effect  will  be  found  cited  In  the 
note  to  Clemons  y.  'Meadows,  supra,  and  in 
support  of  the  texts  quoted  from  Elliott  and 
Page  on  Contracts. 

Appellant's  able  counsel,  by  a  very  Inge- 
nious and  plausible  argument  has  attempted 
to  apply  the  "rule  of  reason,"  as  enunciated 
by  the  United  States  Supreme  Court  In  the 
Standard  Oil  Case,  221  U.  S.  1,  31  Sup.  Ct 
502,  55  li.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834, 
Ann.  Cas.  1912D,  734,  to  the  case  at  bar.  In 
his  brief  he  says: 

"I  am  not  to  be  understood  as  contending'that 
combinations  to  suppress  competition  where- 
by, as  a  practical  result,  a  monopoly  is  created, 
or  whereby  prices  are  controlled,  may  not  be 
lawfully  forbidden.  My  contention  is  that  It 
is  not  contrary  to  the  public  policy  of  any  ciV' 
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ilized  state  that  A.  and  B.  ahall  contract,  the 
one  not  to  compete  with  the  other  in  a  particu- 
lar business  at  a  particular  place.  I  take  it 
that,  if  the  plaintiff  in  the  case  at  bar  had  es- 
tablished a  business  in  competition  with  the 
defendant  Simon  Bibo  at  Grants,  and  thereaft- 
er Bibo  had  agreed  to  buy  all  or  a  part  of  the 
stock  in  trade  of  the  plaintiff,  and  plaintiff  had 
agreed  not  further  to  compete  at  that  place, 
such  a  contract  would  be  conceded  to  be  law- 
ful and  enforceable — ^a  valid  consideration  for 
the  execution  of  the  promissory  notes,  which,  in 
the  opinion  of  the  makers,  were  equal  in 
amount  to  the  benefit  received.  But  the  propo- 
sition advanced  seems  to  be  that,  not  having  yet 
established  the  business,  the  attempt  on  the  part 
of  Bibo  to  stifle  this  competition  in  its  inception 
is  unlawful,  although  the  result  accomplished  is 
the  same  in  each  case,  and  there  is  absolutely 
no  difference  so  far  as  the  effect  upon  the  public 
is  concerned.  If  it  is  not  unlawful  to  stifle 
competition  after  it  has  once  obtained  a  foot- 
bold,  no  sound  reason  can  be  advanced  why 
such  competition  may  not  with  equal  propriety 
be  stifled  before  it  has  obtained  a  foothold." 

If  the  "rule  of  reason"  be  applied  to  this 
contract,  It  will  not  help  appellant  Under 
this  doctrine,  which  was  firmly  established 
by  the  Standard  Oil  Cose,  contracts  in  re- 
straint of  trade  which  are  unreasonable  are 
Invalid.  While  originally,  at  common  law, 
all  contracts  In  restraint  of  trade  were  pre- 
sumptively Invalid  (MItchel  v.  Reynolds,  1  P. 
Wms.  181),  because  such  contracts  were 
deemed  Injurious  to  the  public  as  well  as  to 
the  individuals  who  made  them,  "in  the  in- 
terest of  the  freedom  of  Individuals  to  con- 
tract this  doctrine  was  modified  so  that  it 
was  only  when  a  restraint  by  contract  was 
so  general  as  to  be  coterminous  with  the 
kingdom  that  it  was  treated  as  void;  that  is 
to  say,  if  the  restraint  was  partial  in  its 
operation,  and  was  otherwise  reasonable,  the 
contract  was  held  to  be  valid."  Standard  Oil 
Co.  v.  U.  S.,  supra.  It  is  the  purpose  of  the 
contract  which  makes  it  reasonable  or  unrea- 
sonable, coupled,  of  course,  with  the  limita- 
tions put  upon  the  right  to  engage  in  busi- 
ness. If  the  restrictions  are  no  broader  than 
are  necessary  to  protect  the  party  in  the  en- 
joyment of  the  benefits  of  the  main  contract, 
to  which  the  restraint  is  Incidental,  the  con- 
tract would  be  upheld  as  valid,  because  rea- 
sonable. On  the  other  hand,  if  the  restric- 
tions are  so  broad  that  it  necessarily  appears 
that  the  restraint  is  unreasonable,  the  con- 
tract would  be  held  to  be  illegal.  Where  the 
contract  is  subsidiary  to  the  main  purpose  of 
disposing  of  an  established  business,  or  oth- 
er legitimate  object,  the  restraint  would  be 
held  reasonable  and  the  contract  valid.  In 
Eastern  States  R.  L.  D.  Ass'n  v.  United 
States,  234  U.  S.  600,  34  Sup.  Ct  051,  58  L. 
Ed.  1490,  the  United  States  Supreme  Court 
said: 

"It  is  true  that  this  court  held  in  the  Stan- 
dard Oil  and  Tobacco  Cases,  supra,  and  in  the 
subsequent  cases  following  them,  that  in  its 
proper  construction  the  act  was  not  intended 
to  reach  normal  and  usual  contracts  incident  to 
lawful  purposes  and  intended  to  further  legiti- 
mate trade,  and,  summarizing  the  meaning  of 
the  act  in  tlii>  Tobacco  Case,  this  court  said  (221 
U.  S.  179  [31  Sup.  Ct  648.  66  li.  Ed.  663]) : 


'Applying  the  rule  of  reason  to  the  construc- 
tion of  the  statute,  it  was  held  in  the  Standard 
Oil  Case  that,  as  the  words  'restraint  of  trade,' 
at  common  law  and  in  the  law  of  this  county  at 
the  time  of  the  adoption  of  the  Anti-Trust 
Act  only  embraced  acts  or  contracts  or  agree- 
ments or  combinations  which  operated  to  the 
prejudice  of  the  public  interests  by  unduly  re- 
stricting competition  or  unduly  obstructing  the 
due  course  of  trade,  or  which,  either  because  of 
their  inherent  nature  or  effect,  or  because  of 
the  evident  purpose  of  the  acts,  etc.,  injuriously 
restrained  trade,  that  the  words  as  used  in  the 
statute  were  designed  to  have,  and  did  have,  but 
a  like  significance.' 

"The  same  principle  was  affirmed  in  Nash  v. 
United  States,^  229  U.  S.  373,  33  Sup.  Ct  780, 
57  L.  Ed.  123!2.  The  court  in  the  Standard  Oil 
Case  construed  the  act  as  intended  to  reach 
only  combinations  unduly  restrictive  of  the  flow 
of  commerce,  or  unduly  restrictive  of  competi- 
tion, and,  illustrating  what  were  such  undue 
or  unreasonable  combinations,  it  classed  as  il- 
legal [221  U.  S.  58,  31  Sup.  Ct  515,  55  L.  Ed. 
619,  34  L.  R.  A.  (N.  S.)  854,  Ann.  Gas.  1912D, 
734]  'all  contracts  or  acts  which  were  unrea- 
sonably restrictive  of  competitive  conditions,  ei- 
ther from  the  nature  or  character  of  the  con- 
tract or  act  or  where  the  surrounding  circum- 
stances were  such  as  to  justify  the  conclusions 
that  they  had  not  been  entered  into  or  perform- 
ed with  t^e  legitimate  purpose  of  reasonably 
forwarding  personal  interest  and  developing 
trade,  but,  on  the  contrary,  were  of  such  a  char- 
acter as  to  give  rise  to  the  inference  or  pre- 
sumption that  they  had  been  entered  into  or 
done  with  the  intent  to  do  wrong  to  the  gen- 
eral public  and  to  limit  the  right  of  individuals, 
thus  restraining  the  free  flow  of  commerce  and 
tending  to  bring  about  the  evils,  such  as  en- 
hancement of  prices,  which  were  considered 
to  be  against  public  policy.' " 

From  the  nature  and  character  of  a  con- 
tract such  as  this,  where  it  clearly  appears 
that  it  was  not  entered  into  with  the  legiti- 
mate purpose  of  reasonably  forwarding  per- 
sonal interest  and  developing  trade,  but,  on 
the  contrary,  with  the  intent  to  do  wrong 
to  the  general  public  and  to  limit  the  right 
of  individuals  or  corporations,  thus  restrain- 
ing competition  and  enhancing  prices,  the 
contract  will  be  held  invalid  under  the  Sher- 
man Anti-Trust  Act  (U.  S.  Comp.  St  1913,  || 
8820-8830),  as  it  would  have  been  so  deemed 
under  the  common  law,  and  this  is  clearly 
shown,  w6  think,  by  the  above  excerpts  from 
the  decisions  of  the  United  State's  Supreme 
Court 

In  the  case  of  Gallup  Electric  Light  Co. 
V.  Pacific  Improvement  Co.,  16  N.  M.  86,  118 
Pac.  848,  the  territorial  Supreme  Court  dis- 
cussed the  question  of  contracts  in  restraint 
of  trade.  In  this  decision  the  court  quotes 
section  S  of  the  act  of  Congress  of  July  2, 
1890  (U.  S.  Comp.  St  1913,  f  8822).  This 
statute  was  in  force  in  this  Jurisdiction  at 
the  time  this  alleged  agreement  was  entered 
into,  as  New  Mexico  at  that  time  was  still 
a  territory.  In  the  case  referred  to  the 
court  quotes  with  approval  the  following  ex- 
cerpt from  the  opinion  written  by  Mr.  Jus- 
tice Peck  ham  in  the  case  of  United  States 
V.  Joint-Traffic  Association,  171  U.  S.  567, 
19  Sup.  Ct  31,  43  L.  Ed.  259: 

"We  are  not  aware  that  it  has  ever  been 
claimed  that  a  lease  or  purchase  by  a  farmer, 
manufacturer,   or   merchant   of  an   additional 
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fann,  mannfactoiT,  or  sliop,  or  the  withdrawal 
from  busineu  of  any  farmer,  merchant,  or 
mannfacturer,  restrained  commerce  or  trade 
within  any  legal  definition  of  that  term ;  and 
the  Bale  of  a  good  will  of  a  business  with  an 
accompanying  agreement  not  to  engage  in  a 
similar  business  was  instanced  in  the  Trans- 
Missouri  Case  [166  U.  S.  290,  17  Snp.  Ct  540, 
41  L.  Ed.  1007]  as  a  contract  not  within  the 
meaning  of  the  act,  and  it  was  said  that  such 
a  contract  was  collateral  to  the  main  contract 
of  sale,  and  was  entered  into  for  the  purpose  of 
enhancing  the  price  at  which  the  vendor  sells 
Us  business." 

I  See,  also,  Thomas  r.  Oavlii,  15  N.  M.  660, 
110  Pac.  841. 

The  Anti-Trust  Act  must  be  and  Is  con- 
strued In  the  light  of  the  common  law,  and 
sodi  a  contract  as  that  testified  to  by  the 
witness  Amot  is  contrary  to  public  policy 
and  Illegal.  This  being  true.  It  follows  that 
the  court  did  not  err  in  striking  out  this  tes- 
timony. It  further  follows  that  the  court 
properly  directed  a  verdict  for  the  appellees. 

The  Judgment  Is  therefore  affirmed;  and 
It  Is  80  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


(U  N.  M.  620) 

DB  BACA  T.  ROTH  et  aL     (No.  1606.) 

(Supreme  Court  of  New  Mexico.    Dee.  2L 
1914.) 

(Buttabut  iy  the  Court.) 

JuDOMENT  (I  SSe*)— Vacation— Right— Tiira. 
Weaver  v.  Weaver,  16  N.  M.  98,  113  Pac 
699,  followed  as  to  control  of  district  courts 
over  their  judgments.         , 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  735-744 ;    Dec.  Dig.  |  386.*] 

Appeal  from  District  Court,  San  Miguel 
County ;  D.  J.  Leahy,  Judge. 

Action  by  Trinidad  G.  De  Baca  against 
Peter  Roth  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Thomas  B.  Catron,  of  Santa  F^  for  appel- 
lant Hunker  &  Huuker,  of  Las  Vegas,  for 
appellees. 

MECHEM,  District  Judge.  This  action 
was  brought  May  6,  1889.  On  December  10, 
1910,  It  was  stricken  from  the  docket  with 
leave  to  reinstate.  On  May  16,  1911,  on  mo- 
tion of  plaintiff's  attorney  it  was  reinstated 
upon  condition  that  it  be  "disposed  of  within 
six  months  or  stand  dismissed."  On  Decem- 
ber 30,  1911,  a  Judgment  of  dismissal  was 
entered  which  recited  the  previous  orders 
telative  to  the  case,  and  that  the  order  of 
Blay  16,  1911,  had  not  been  complied  with. 

On  December  13,  1913,  plaintlfTs  attorney 
moved  the  court  to  set  aside  the  Judgment 
of  dismissal  as  Inadvertently  entered,  sup- 
porting the  motion  by  his  affidavit,  which  al- 
leged that  after  the  entry  of  the  order  of 
May  16,  1911,  plaintLCTs  attorney  had  spoken 
to  the  district  Judge  with  respect  to  the  Im- 
portance of  keeping  this  cause  on  the  docket 
until  another  action  then  pending  in  the  same 


court,  between  the  same  parties,  and  Involr- 
Ing  the  same  subject-matter,  should  be  finally 
determined,  and  that  the  said  Judge  assured 
"affiant  that  this  cause  would  not  be  disposed 
of  until  the  other  action  should  be  deter- 
mined, unless  further  notice  should  be  given 
to  affiant  in  regard~~to  the  same,"  and  that 
the  judgment  of  dismissal  was  entered  with- 
out notice  to  him,  and  that  the  other  action 
was  then  still  pending.  The  lower,  court 
ruled  that  it  was  "without  power  to  sustain 
the  said  motion  and  restore  the  said  cause 
to  the  docket,  and  doth  therefore  overrule 
the  same,"  which  ruling  la  assigned  as  error 
here. 

This  case  presents  no  features  distinguish- 
able from  Weaver  v.  Weaver,  16  N,  M.  98, 
113  Pac.  699,  which  would  call  for  a  depat^ 
ture  from  the  rule  laid  down  there,  and  upon 
the  authority  of  that  case  the  Judgment  of 
the  lower  court  la  affirmed ;  and  It  is  so  oi>> 
dered. 

HANNA  and  PAREEB,  JJ.,  ooncoi; 

(46  Okl.  387) 

HILL  et  aL  v.  STATE  ex  rel.  COUNTT 

ATTORNEY  OF  GRADY  COUNTY 

et  aL     (No.  4914.) 

(Supreme  Court  of  Oklahoma.     Dec.  16,  1913. 

Rebearinf  Denied  Jan.  9,  1916.) 

(Kynabu»  hy  the  Court.) 

Appeal  ahd  Ebbob  ({  1146*)— Pbksxntatior 
roB  RsviBw— Pboceeoikq  bx  Staxb— Deci- 
sion. 

Record  examined,  and  heli,  tliat  equity  re- 
quires the  decree  entered  below  to  be  modified 
in  the  particulars  indicated  in  this  opinion.  In 
all  other  respects,  the  decree  of  the  court  below 
is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4480-4482;  Dec.  Dig.  i 
1148.'] 

Appeal  from  District  Court,  Grady  (bounty; 
Frank  M.  Bailey,  Judge. 

Proceedings  by  the  State,  on  the  relation  of 
the  County  Attorney  of  Grady  County  and 
another,  against  Dave  Hill  and  another. 
Judgment  for  plaintiffs,  and  defendants  ai^ 
peaL    Affirmed. 

Barefoot  &  Cannlchael  and  Bond  &  Melton, 
all  of  Chlckasha,  for  plalntifb  In  error. 

KANE,  J.  This  was  a  proceeding.  Institut- 
ed under  that  part  of  section  14,  article  3, 
chapter  69,  Session  Laws  1907-08,  as  amend- 
ed by  section  IS,  Chapter  70,  Session  Lews 
1911,  which  provides: 

"  •  •  •  And  all  places  where  any  such 
liquor  is  kept  or  possessed  by  any  person  in 
violation  of  any  provision  of  this  act ;  and  all 
places  where  persons  congregate  or  resort  for 
the  purpose  of  drinking  any  such  liquor,  ai« 
hereby  declared  to  be  public  nuisances,  and  upon 
the  judgment  of  any  court  of  record  finding 
such  place  to  be  a  nuisance  under  this  section, 
the  sheriff,  his  deputy,  or  undersheriff,  or  any 
constable  of  the  proper  county,  or  marshal  or 
police  of  any  dty  where  the  same  is  located. 


•Far  other  eases  sm  suns  topic  sad  ssotioii  NUMBHa  la  Dec.  Dig.  *  Am.  Dig.  Koy-No.  S«rl«a  *  Rop'r  IndsxM 
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shall  be  directed  to  shnt  up  and  abate  snch 
place  by  taking  poaaession  thereof  and  destroy- 
ing  all  liquors  found  therein,  the  keeping  or  sale 
of  which  ia  prohibited  by  this  act,  together  with 
all  signs,  screens,  bars,  bottles,  passes,  and 
othet  property  Dsed  in  keeping  and  maintaining 
said  nuisance.    •    •    • " 

The  following  findings  and  judgment  of  the 
conrt  sufflclently  state  tb;  facts  disclosed  by 
the  evidence  and  the  action  of  the  trial  court 
based  theieon: 

a)  That  during  the  year  1912,  up  until  Sep- 
tember 25,  of  said  1912,  intoxicating  .liquors 
were  kept  and  sold  continuously  at  the  place 
known  as  the  Mint,  or  Sam  Cook's  place,  lo- 
cated on  lot  6  of  block  43  of  the  city  of  Chick- 


(2)  The  court  farther  finds  that  such  place 
was  owned,  controlled,  and-  mn  by  Fred  Smith 
and  Sam  Cook,  and  that  said  Sam  Cook  was  a 
party  to  and  interested  in  the  affairs,  control, 
and  management  of  said  place. 

(3)  The  court  further  finds  that  such  keep- 
ing and  selling  of  such  intoxicating  liquors 
was  permitted  and  carried  on  in  such  building 
and  place  up  until  the  same  was  closed  by  in- 
junction, viz.,  the  25th  day  of  September,  1012. 

(4)  The  court  further  finds  that  such  building 
is  owned  by  the  defendant  Dave  Hill,  and  that 
said  Dave  Hill  knew  and  had  cause  to  know 
and  did  know  that  such  intoxicating  liquors 
were  being  kept  and  sold  in  said  premises  dur- 
ing the  year  1912. 

(5)  The  court  further  finds  that  the  said  Dave 
Hill  and  Sam  Cook  were  under  bond  during  the 
year  1912,  conditioned  that  they,  the  said  Sam 
Cook  and  Dave  Hill,  should  pay  to  the  state  of 
Oklalioma,  a  certain  snm  of  money  if  they 
knowingly  permitted  or  caused  to  be  sold,  given 
away,  or  kept  in  or  on  said  premises  intoxicat- 
ing  liquors  as  is  prohibited   by  law. 

(6)  The  conrt  further  finds  that  such  place 
known  as  the  Mint,  or  Sam  Cook's  place,  located 
on  said  lot  6,  block  43,  of  the  city  of  Chlckasha, 
was  reputed  and  generally  known  as  the  place 
where  intoxicating  liquors  were  kept  and  sold. 

(7)  The  court  further  finds  that  on  or  about 
the  25th  day  of  September.  1912,  the  defendant 
Fred  Smith  left  the  city  of  Chickasba,  and  that 
on  said  date  the  sheriff  took  possession  of  said 
building  known  as  the  Mint,  or  Sam  Cook's 
place,  and  that  the  same  has  been  shut  up  and 
lodced  and  in  the  custody  of  the  sheriff  since 
said  date,  and  that  no  contraband  goods  have 
'been  liept  or  sold  in  said  building  since  said 
date. 

This  the  17th  day  of  February,  A.  D.  1913. 

Wherefore,  it  is  ordered,  considered,  adjudg- 
ed, and  decreed  by  the  court  that  the  injunction 
heretofore  granted  against  Dave  Hill,  Sam 
Code,  and  Fred  Smith,  enjoining  and  restrain- 
ing the  said  Dave  Hill,  Sam  Cook,  and  Fred 
Smith,  their  agents,  servants,  and  employes, 
from  keeping,  selling,  or  in  any  wise  disposing 
of  any  intoxicating  liquors  of  any  kind  or  char- 
acter in  the  buildings  on  the  premises,  known 
as  the  Mint,  or  Sam  Cook's  place,  and  being 
lot  6,  block  43,  city  of  Chickasha,  Grady  coun- 
ty, Oklahoma,  and  is  hereby  made  perpetual  as 
against  said  named  parties. 

It  is  further  ordered  that  the  injunction  here- 
tofore granted  against  the  buildings  and  prem- 
ises, l)elng  lot  6  in  block  43,  and  all  buildings 
ritnated  or  l>eing  on  said  lot  and  block,  be  and 
it  hereby  made  perpetual. 

It  is  further  ordered  by  the  court  that  the 
sheriff  of  Grady  county,  Oklahoma,  be  and  he 
is  hereby  ordered  and  directed  to  immediately 
destroy  all  intoxicating  or  contraband  now  in 
or  alraut  the  building  and  premises,  being  lot 
6  in  block  43  in  the  city  of  Chickasba,  Okla- 
homa. 

It  ia  further  ordered  by  the  conrt  that  the 
sheriff  of  Orady  county,  Oklahoma,  immediately 
take  an  invoice  of  all  stock  and  fixtures  now  in 
said  bnlldins,  situated  on  said  lot  6,  block  43, 


city  of  Chickasha,  Oklahoma,  and  return  the 
said  invoice  of  all  goods  not  of  an  intoxicating 
or  contraband  nature  to  the  l>oard  of  county 
commissioners  of  Orady  county,  OklahomEu  that 
said  board  may  make  such  disposition  of  said 
stock  and  fixtures  and  furniture  in  any  manner 
as  provided  by  law. 

It  is  further  ordered  by  the  conrt  that  the 
sheriff  of  Gradv  county,  Oklahoma,  shall  im- 
mediately take  full,  absolute,  and  complete  pos- 
session of  lot  6,  block  43,  city  of  Chickasba, 
Oklahoma,  together  with  all  buildings  thereon 
situated,  and  securely  lock  and  fasten  ail 
openings  to  said  building  and  hold  the  same  for 
a  period  of  one  year  from  this  date. 

This  the  17th  day  of  February,  A.  D.  1913. 
[Signed]    Frank  M.  Bailey,  Judge. 

Counsel  for  plaintiff  In  error  have  filed  an 
able  brief,  assailing  tbe  law  under  which  the 
proceeding  Is  commenced  and  the  action  of 
the  court  below  in  several  very  important 
particulars.  There  is  no  brief  on  behalf  of 
the  state.  Whilst  the  brief  of  counsel  for 
plaintiff  In  error  is  full  and  persuasive,  it  is 
not  so  clearly  convincing  as  to  warrant  us  in 
reversing  the  judgment  of  the  court  below  in 
toto,  upon  the  authority  of  the  line  of  cases 
which  hold:  Where  plaintiff  in  error  has 
completed  his  record  and  filed  it  in  tills  court, 
and  lias  served  and  filed  a  brief,  in  compli- 
ance with  the  rules  of  this  court,  and  defend- 
ant in  error  has  neither  filed  a  brief  nor  of- 
fered any  excuse  for  such  failure,  the  court 
is  not  required  to  search  the  record  to  find 
some  theory  upon  which  the  judgment  may 
be  sustained,  and  where  the  brief  filed  ap- 
pears reasonably  to  sustain  tbe  assignmenta 
of  error,  the  court  may  reverse  the  judgment 
In  accordance  with  the  prayer  of  the  plain- 
tiff in  error  or  the  rights  of  the  parties.  Tab7 
v.  McMurray,  30  OkL  602,  120  Pac.  604 ;  Pur- 
cell  Bridge  &  Transfer  Co.  v.  Hlne,  40  Okl. 
200,  137  Paa  668,  handed  down  at  this  term. 
On  account  of  tbe  importance  of  the  ques- 
tions raised,  and  that  full  equity  may  be 
done  in  tbe  Instant  case  by  a  modification  of 
the  decree  entered  below,  the  court  is  not 
disposed  to  pass  upon  them  until  they  arise 
in  a  case  wherein  they  are  briefed  on  behalf 
of  the  state,  by  the  law  officer  charged  with 
that  duty. 

The  evidence  shows  -that  the  building  in- 
Tolved  la  of  the  value  of  $15,000,  and  that  it 
is  of  the  rental  value  of  $1,600  per  year ;  that 
it  is  very  favorably  situated  and  well  adapted 
for  use  In  any  legitimate  trade  or  business 
carried  on  in  the  dty  of  Chickasha.  Whilst 
the  conduct  of  the  owners  in  persistently  per- 
mitting this  building  to  be  occupied  and  used 
for  the  sale  of  intoxicating  liquors  contrary 
to  law  was  probably  sufficient  to  justify  the 
court  in  ordering  the  sheriff  to  take  and  re- 
tain charge  thereof  for  the  iieriod  of  one 
year,  upon  the  theory  that  it  was  the  most 
effective  means  of  abating  the  nuisance,  we 
are  of  the  opinion  that  the  same  purpose  can 
be  as  well  accomplished  without  withdrawing 
thla  large  and  valuable  building,  and  the 
I>er8onal  property  not  foimd  to  be  of  an  in- 
toxicating or  contraband  nature,  entirely 
from  the  channels  of  legitimate  trade  or 
commerce  for  such  a  considerable  period  of 
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time.  Assuming,  therefore,  tbat  the  court 
has  not  exceeded  Its  jurisdiction  in  the  prem- 
ises, an  examination  of  the  findings  and  the 
record  convinces  us  that  Justice  requires  the 
decree  to  be  modified  in  two  particulars.  We 
are  therefore  of  the  opinion  that  that  part  of 
the  decree  which  orders  "that  the  sheriff  of 
Grady  county,  Oklahoma,  take  an  Invoice  of 
all  stock  and  fixtures  now  In  said  building 
situated  on  said  lot  6,  block  43,  city  of  Chlck- 
asha,  Oklahoma,  and  return  the  said  invoice 
of  all  goods  not  of  an  Intoxicating  or  contra- 
band nature  to  the  board  of  county  commis- 
sioners of  Grady  county,  Oklahoma,  that  said 
board  may  make  such  disposition  of  said 
stock  and  fixtures  and  furniture  in  any  man- 
ner as  provided  by  law,"  should  be  modified 
by  adding  thereto  the  following: 

"That  all  personal  property  seized  and  found 
not  to  be  of  an  intoxicating  or  contraband  na- 
ture, or  used  in  keeping  or  maintaining  such 
nuisance,  shall  be  restored  to  the  owner  thereof." 

After  the  proceeding  in  error  was  filed  In 
this  court,  the  plaintiit  in  error  filed  an  ap- 
plication for  supersedeas,  and  the  action  of 
this  court  thereon,  as  far  as  the  building  is 
concerned,  seems  fully  to  meet  the  require- 
ments of  the  case  in  the  way  of  abating  the 
nuisance,  and  at  the  same  time  allows  the 
owners  of  the  building  the  use  thereof  for 
all  legitimate  purposes.  As  after  the  rendi- 
tion of  this  order  the  Attorney  General  did 
oot  brief  the  case  on  Its  merits  on  behalf  of 
the  state,  we  take  It  that  the  order  is  sat- 
isfactory to  the  state  and  fully  meets  the 
purpose  sought  to  be  attained  by  the  decree 
of  the  court  below.  The  part  of  the  order 
necessary  for  our  present  purpose  is  In  sub- 
stance aa  follows: 

That  the  building  located  on  lot  6,  block 
43,  in  the  city  of  Chlckasha,  Grady  county, 
Oklahoma,  shall  be  turned  over  to  the  owners 
of  said  building  by  the  sheriff  of  Grady  coun- 
ty, upon  condition  that  said  owners  shall  ob- 
serve In  all  respects  the  order  of  the  court 
herein,  and  that  said  owners  shall  not  at  any 
time,  either  in  person  or  by  agent,  or  tenant, 
or  subtenant,  enter  In  or  upon,  or  conduct 
any  unlawful  business  of  any  nature  whatso- 
ever in  or  upon,  the  premises,  or  permit  any 
person  to  conduct  any  such  unlawful  busi- 
ness on  said  premises.  In  consideration  of 
said  property  being  restored  to  the  owners 
aforesaid,  they  are  required  to  execute  a 
bond  with  suflJcient  sureties  In  the  sum  of 
$5,000,  to  be  paid  to  the  state  as  liquidated 
damages  In  case  of  violation  of  the  Judgment 
and  decree  by  said  Dave  Hill,  Sam  Cook, 
Fred  Smith,  or  their  servants,  agents,  em- 
ployes, or  lessees;  said  bond  to  be  filed  and 
approved  by  the  clerk  of  the  district  court, 
whereni>on  this  decree  shall  Immediately  be- 
come effective.  This  order  shall  be  contin- 
ued In  force. 

In  all  other  respects  the  decree  of  the  court 
below  Is  afi9rmed.    All  the  Justices  concur. 


(45  OM.  3S8> 
In    re   BENEDICTINE   FATHERS   OF    SA- 
CRED HEART  MISSION.    (No.  6834.) 
(Supreme  Court  of  Oklahoma.    Nov.  10,  1914. 
Rehearing  Denied  Jan.  9,  1915.) 

fSyllabus  by  the  Court.) 

1.  Certioeam  (J  28*)  —  JuRiSDicnoR  —  Su- 
preme Court. 

This  court  has  power,  under  the  provisions  of 
section  2,  article  7,  of  the  Constitution,  to  is- 
sue the  common-law  writ  of  certiorari,  in  cases 
where  no  appeal  or  proceeding  in  error  lies,  to 
bring  up  the  record  of  an  inferior  court  or  tribu- 
nal for  review  as  to  jurisdictional  errors  only. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  §S  33,  41;    Dec.  Dig.  f  28.*] 

2.  Certioeabi      (8     28*)^JuBisoicnoN— Su- 
PBEME  Court— Judgment  of  County  Codbt. 

Where  upon  appeal  in  a  proceeding  autho- 
rized under  section  7449,  Rev.  Laws  1910,  the 
county  court  exceeds  its  jurisdiction,  by  adjudg- 
ing that  property  exempt  from  taxation  under 
section  6,  article  10,  of  the  Constitution,  shall  be 
listed  and  assessed  for  taxation,  a  writ  of  certi- 
orari will  issue  and  such  judgment  will  be 
quashed. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §S  33.  41;  Dec.  Dig.  8  28.*] 

(Additional  8yllahv$  hy  Editorial  Staff.) 

3.  Cestiorabi  (8  1*)— Nature  of  Writ. 

Certiorari  is  not  a  writ  of  right,  but  is  to 
be  granted  or  not  in  the  discretion  of  the  court. 
Proceedings  on  the  return  are  confined  solely  to 
the  record  of  the  lower  court  or  tribunal,  and 
the  writ  will  issue  only  in  cases  where  no  ap- 
peal or  proceeding  in  error  lies,  and  ordinarily 
where  the  error  cannot  otherwise  be  corrected. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §  1 ;    Dec.  Dig.  $  1.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Certiorari.] 

Original  action  by  the  Benedictine  Fathers 
of  Sacred  Heart  Mission  for  a  writ  of  certi- 
orari.   Writ  issued. 

Edward  Howell,  of  Shawnee,  and  Arring- 
ton  &  Arrington,  of  Tecumseh,  for  petitioner. 
Baldwin  &  Carlton,  of  Shawnee,  for  respond- 
ent 

BLEAKMORE,  J.  This  Is  an  original  ac- 
tion In  this  court  The  Benedictine  Fathers 
of  Sacred  Heart  Mission  filed  its  petition, 
praying  the  issuance  of  a  writ  of  certiorari 
directed  to  Hal  Johnson,  judge  of  the  county 
court  of  Pottawatomie  county,  Okl.,  com- 
manding him  to  return  to  this  court  all  the 
record  in  a  certain  action  pending  in  said 
court  In  the  matter  of  the  assessment  of  prop- 
erty discovered  to  have  been  omitted  and  not 
listed  and  assessed  for  taxation.  The  peti- 
tion alleges,  in  substance,  that  the  Benedic- 
tine Fathers  of  Sacred  Heart  Mission  is  a 
corporation  existing  under  the  laws  of  the 
state  of  Oklahoma  engaged  solely  In  religions, 
charitable,  and  educational  work;  that  all 
of  Its  property  attempted  to  be  listed  and  as- 
sessed for  the  purpose  of  taxation  is  used  ex- 
clusively for  religious,  educational,  and  char- 
itable purposes;  that  on  the  11th  day  of 
May,  1914,  one  R.  C.  Hurst,  acting  as  tax 


*For  other  cases  sea  same  topic  and  section  NUMBER  la  Dee.  Dig.  ft  Am.  Ols.  Key-No.  Series  &  Rep'r  Indexes 
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ferret,  notified  petitioner  that  certain  of  its 
property  had  not  been  assessed  for  taxation 
in  the  years  1910,  1911,  1612,  and  1913,  citing 
it  to  appear  before  the  county  treasurer  and 
show  cause  why  said  property  should  not  be 
assessed;  that  thereafter  petitioner  appear- 
ed before  the  county  treasurer  and  set  forth 
the  facts,  showing  that  its  property  was  used 
exclusively  for  religious, '  educational,  and 
charitable  purposes,  but  that  said  county 
treasurer  listed  and  assessed  the  same  for 
taxation  for  said  years ;  that  an  appeal  was 
taken  from  the  action  of  said  treasurer  to 
the  county  court,  and  that  upon  a  bearing  of 
said  appeal  evidence  was  introduced  before 
said  court  establishing  that  petitioner  was  a 
corporation,  under  the  laws  of  the  state  of 
Oklahoma,  engaged  solely  in  religious,  educa- 
tional, and  charitable  work,  and  that  all  of 
Its  property  was  used  exclusively  for  its 
school  and  for  religious  and  charitable  pur- 
poses, but  that,  notwithstanding  said  fact, 
said  court  held  that  such  property  was  sub- 
ject to  taxation.  It  is  further  alleged  that 
under  the  provisions  of  the  Constitution  of 
Oklahoma  said  property  Is  exempt  from  taxa- 
tion, and  that  the  county  court  exceeded  its 
jurisdiction  in  rendering  said  judgment ;  that 
under  and  by  virtue  of  said  judgment  taxes 
upon  said  property  will  be  collected  to  the 
Irreparable  Injury  of  petitioner.  To  said  pe- 
tition the  county  judge  has  demurred.  The 
issuance  of  the  writ  of  certiorari  was  waiv- 
ed, and  the  cause  heard  upon  the  petition 
and  demurrer  as  upon  the  writ  and  return. 

[1,  2]  Upon  the  facts  admitted  to  be  true 
the  property  of  the  petitioner  is  exempt  from 
taxation  under  the  provisions  of  section  6, 
article  10,  of  the  Constitution,  which  pro- 
vides: 

"All  property  used  for  free  public  libraries, 
free  museums,  public  cemeteries,  property  used 
exchisively  for  schools,  colleges,  and  all  property 
used  exclusively  for  religious  and  charitable  pur- 
poses,   •    •    •    shall  be  exempt  from  tazatioD." 

The  proceeding  for  the  discovery,  listing, 
and  assessing  of  property,  as  in  this  case,  is 
authorized  under  the  terms  of  section  7449, 
Rev.  Laws  1910,  which  provides : 

"The  board  of  county  commissioners  of  any 
county  in  this  Ptate  may  contract  with  any  per- 
son or  persons  to  assist  the  proper  officers  of  the 
county  in  the  discovery  of  property  not  listed 
and  assessed,  as  required  by  existing  laws,  and 
fix  the  compensation  at  not  to  exceed  fifteen 
I>er  cent,  of  the  taxes  recovered  under  this  ar- 
ticle. Before  listing  and  assessing  the  property 
discovered,  the  county  treasurer  shall  give  the 
person  in  whose  name  it  is  proposed  to  assess 
the  same,  ten  day's  notice  thereof  by  registered 
letter,  addressed  to  him  at  his  last  known  place 
of  residence,  fixing  the  time  and  place  when  ob- 
jections in  writing  to  such  proposed  listing  and 
assessment  may  be  made.  An  appeal  may  be 
taken  to  the  county  court  for  the  final  action  of 
the  treasurer  within  ten  days,  by  giving  notice 
thereof  in  writing  and  filing  an  appeal  bond,  as 
in  cases  appealed  from  the  board  of  county  com- 
missioners to  the  district  court." 

It  is  conceded  that  no  appeal  or  proceed- 
ing in  error  will  lie  to  this  court  from  the 
Judgment  of  the  county  court  in  such  case. 


Board  of  County  Com'rs  of  Kingfisher  Coun- 
ty ▼.  Guarantee  State  Bank  et  al.,  27  DkL  738, 
117  Pac.  216;  State  et  aL  v.  Cawthom's  Es- 
tate, 31  Okl.  560,  122  Pac.  622 ;  Asher  State 
Bank  v.  Board  of  Gonunissioners  of  Potta- 
watomie County,  81  Okl.  145,  120  Pac.  634. 

The  sole  question  in  this  case  is  whether  a 
wilt  of  certiorari  will  issue  to  review  the  ac- 
tion of  the  county  court  In  the  premises.  It 
is  contended  on  behalf  of  the  county  Judge 
that,  regardless  of  the  error  of  the  county 
court,  its  action  is  final,  and  that  the  writ  of 
certiorari  is  not  a  proper  remedy,  and  that 
this  court  is  without  Jorisdlction  to  review 
the  action  of  the  county  court  in  such  pro- 
ceedings thereby.  Section  2  of  article  7  of 
the  Constitution  provides: 

"The  original  jurisdiction  of  the  Supreme 
Court  shall  extend  to  a  general  superintending 
control  over  all  inferior  courts  and  all  commis- 
sions and  boards  created  by  law.  The  Supreme 
Court  shall  have  power  to  issu^  writs  of  habeas 
Qorpns,  mandamus,  quo  warranto,  certiorari, 
prohibition  and  such  other  remedial  writs  as 
may  be  provided  by  law,  and  to  hear  and  deter- 
mine the  same." 

It  has  been  held  that  under  said  provision 
this  court  has  the  power  to  issue  the  common- 
law  writ  of  certiorari  to  bring  before  It  for 
investigation  as  to  Jurisdictional  errors  only 
the  record  of  Inferior  courts  and  tribunals. 
Baker  y.  Newton  et  aL,  22  Okl.  658,  98  Paa 
931. 

13]  As  was  said  in  that  case,  no  procedure 
is  prescribed  by  the  Constitution,  nor  is  it 
provided  upon  what  conditions  the  writ  shall 
Issue.  The  scope  of  a  writ  of  certiorari  was 
quite  limited  at  common  law,  and  is  therefore 
likewise  limited  In  this  state;  the  proceed- 
ings upon  the  return  are  confined  solely  to 
the  record  of  the  lower  court  or  tribunal  and 
the  writ  wUl  issue  only  in  cases  where  no  ap- 
peal or  proceeding  In  error  lies,  and,  ordi- 
narily, where  the  wrong  or  injury  cannot 
otherwise  be  corrected.  The  purpose  of  the 
writ  In  all  cases  Is  to  prevent  injustice.  It  is 
not  a  writ  of  right,  but  is  to  be  granted  or 
not  in  the  exercise  of  sound  Judicial  discre- 
tion. The  petition  should  conform  to  the 
rules  of  pleading  at  common  law  and  allege 
all  the  facts  required  to  confer  Jurisdiction 
on  the  reviewing  court  and  the  want  of  juris- 
diction in  the  court  below.  In  our  opinion, 
the  petition  in  the  instant  case  is  sufficient 
in  this  respect  It  Is  undoubtedly  vrlthln  the 
power  of  this  court,  under  the  provision  of 
the  Constitution  above  quoted,  to  review  up- 
on certiorari  the  jurisdictional  errors  of  a 
county  court,  in  a  case  in  which  no  appeal  or 
proceeding  in  error  will  lie,  to  correct  any 
wrong  that  may  have  been  done  the  parties 
by  reason  of  a  judgment  rendered  without 
jurisdiction  or  in  excess  of  the  Jurisdiction 
of  the  lower  court  Under  the  facts  admitted 
in  this  case  the  county  treasurer  was  without 
authority  to  list  or  assess  for  taxation  under 
any  provision  of  the  statutes  of  this  state  the 
property  in  question,  specifically  exempted 
from  taxation  by  tho  prorlsions  of  the  Con- 
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litltntion ;  and  the  connty  court,  upon  appeal 
itojn  snch  action  of  the  county  treasurer,  waa 
equally  without  Jurisdiction  to  violate  the 
constitutional  right  of  petitioner  by  adjudg- 
ing that  property  used  exclusively  for  its 
school  and  for  reUglous  and  charitable  pur- 
poses should  be  listed  and  assessed  for  taxa- 
tion. Such  invasion  of  petitioner's  constitu- 
tional rights  is  an  injustice  which  will  be  pre- 
vented by  the  writ  of  certiorari.  It  cannot 
be  said  in  this  state  that  the  constitutional 
light  of  any  citizen  may  be  infringed  and  hia 
property  taken,  under  the  guise  of  statutory 
authority,  by  any  officer  or  tribunal,  although 
no  appeal  is  provided  from  such  action.  The 
law  of  Oklahoma  Jealously  and  impartially 
guards  the  interests  of  aU  the  people,  and 
will  always  afford  a  remedy  to  control  unlaw- 
ful exercise  of  Judicial  force,  snch  as  in  this 
case,  by  writ  issued  out  of  iiils  court.  It  is 
not  only  the  province,  but  it  is  the  duty,  of 
this  court  in  the  exercise  of  its  power  under 
the  Constitution  to  prevent  injustice  and  to 
uphold  the  law  in  all  cases. 

The  county  court  of  Pottawatomie  county 
having  exceeded  its  Jurisdiction,  its  Judg- 
ment is  a  nullity,  and  is  hereby  quashed.  All 
the  Justices  concur,  except  KANE,  C.  J^  ab- 
sent and  not  participating. 

(M  Okl.  794)  ''"^'^^ 

SEAT  et  aL  ▼.  FLTJMEETT.    (No.  8888.) 

(Supreme  Court  of  Oklahoma.     Dec.  1,  1914 

Behearing  Denied  Jan.  9,  1916.) 

(Syttabut  iy  th«  Court.) 

1.  TsiAi.  (I  260*) —iKSTBTJOTiowB-- Repeti- 
tion. 

A  Judgment  will  not  be  reversed  because 
of  the  refusal  of  the  trial  court  to  give  an  in- 
struction, although  such  instruction  may  fairly 
state  the  law,  if  the  law  applicable  to  the  issues 
in  the  case  is  fairly  stated  in  the  court's  charge. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  gS  651-659;   Deo.  Dig.  |  260.*1 

2.  INNEEEPEBS     ({     10*)  —  OuEBTB— PEBSOHAI. 

IC7JT7BIES— Case  Reqdibed. 

A  hotel  or  innkeeper,  from  the  very  nature 
of  his  business,  extends  an  implied  invitation  to 
all  persons  to  become  guests  at  his  hotel,  and 
thereby  becomes  liable  for  injuries  sustained  by 
reason  of  the  unsafe  conditions  of  the  hotel,  and 
the  law  imposes  upon  him  a  degree  of  care  and 
diligence  for  the  safety  of  his  guests  reasonably 
commensurate  with  the  circumstances  and  con- 
ditions. 

[Ed.  Note. — For  other  cases,  see  Innkeepers, 
Cent.  Dig.  ii  14-16:  Dec.  Dig.  |  10.*] 

8.  Innkeepers  (|  10*)  —  Ottbbts  —  Febsonai. 

INJTIBIKS— iNSTBtrCTIOPIS. 

It  being  stipulated  that  one  of  the  defend- 
ants was  the  manager  of  the  hotel,  the  court  in- 
structed the  jury  that  such  manager  was  re- 
sponsible under  the  law  for  the  condition  of  the 
hotel  at  the  time  of  the  accident,  regardless  of 
who  may  have  owned  the  hotel  or  of  who  may 
have  constructed  it  Held,  this  was  not  error. 
[Ed.  Note. — For  other  cases,  see  Innkeepers, 
Cent  Dig.  H  14-16;   Dec.  Dig.  f  10.*] 

4.  Tbial    (§   255*)— iNSTBucnoCTB— Duty  to 
Request. 

A  judgment  will  not  be  reversed  for  failure 
of  the  trial  court  to  instruct  upon  any  particu- 


lar phase  or  issue,  nnless  request  is  made  at  tha 
trial  for  snch  instrnction. 

[Ed.  Note.— For  other  cases,  see  Trial.  CJent 
Dig.  {{  627-641;  Dec.  Dig.  {  255.*] 

6.  Appeal  and  Ebbob  (t  1064*)  —  Habioxss 

EbROB— lNSTBtJCTI0N»-5'l«AMNG8. 

Where  the  court  in  other  paragraphs  of 
the  charge  has  defined  to  the  Jury  what  the  is- 
sues are  between  the  litigants,  a  Judgment  will 
not  be  reversed  merely  upon  the  grounds  l^at 
the  court  set  out  the  pleadings  in  fuU  in  his  in- 
structions to  the  Jury,  unless  it  is  made  to  ap- 
pear that  the  rights  of  the  parties  wei»  preju- 
diced thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4219.  4221-4224;  Dec.  Dig. 
g  1064.*] 

6.  Tkial  ((  194*)— Pboviwce  or  Cotjbt  and 

JUBY— EVIDHNCE. 

Where  the  court  has  separately  and  proper^ 
ly  defined  each  of  the  elements  of  damage  for 
which  plaintiff  might  recover,  provided  the 
jury  finds  from  the  evidence  that  the  plaintiif 
has  sustained  any  such  damage,  and  concludes 
with  the  words,  "Provided  such  damages  do  not 
exceed  in  the  aggregate  the  sum  sued  for,"  sudh 
language  is  not  equivalent  to  saying  snch  sum 
was  reasonable  damages  in  the  premises,  and 
the  use  of  such  language  does  not  constitute  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  jg  413,  436,  439-441,  446-454,  466-466; 
Dec.  Dig.  g  194.*1 

7.  INNKEEPEBS    (g    10*)— INJUBT    TO    (xTIBBT— 
NeGLIQENCB— SUTKCIENOT  OP  EvinENCX. 

The  evidence  examined,  and  found  to  be 
sufficient  to  sustain  the  verdict  and  judgment 

[Ed.  Note.— For  other  cases,  see  Innkeepers. 
Cent  Dig.  gg  14-16;  Dec  Dig.  1 10.*] 

Commissioners'  Opinion,  Division  No.  2l 
Error  from  District  Court,  Kiugflsher  Ckran- 
ty;   James  B.  Cullison,  Judge. 

Action  by  Matthew  Plunkett  against  A. 
J.  Seay  and  another.  Judgment  for  plaintUf, 
and  defendants  bring  error.    Affirmed. 

P.  S.  Nagle  and  Marshal  W.  Hlnch,  both 
of  Kingfisher,  for  plaintiffs  in  error,  George 
L.  Bowman,  of  Kingfisher,  and  Robberts  & 
Curran,  of  Enid,  for  defendant  In  error. 

HARRISON,  C.  This  action  was  begun  by 
Matthew  Plunkett  against  A,  J.  Seay  and 
Mrs.  M.  C.  Baker  for  damages  resulting  from 
personal  injuries  sustained  from  falling 
through  the  areaway  from  the  third  floor 
to  the  second  floor  of  a  hotel  owned  by  de- 
fendant Seay  and  operated  by  defendant 
Mrs.  Baker.  Plunkett,  the  plaintiff  below, 
was  a  guest  at  said  hotel,  who,  with  some 
other  quests,  had  arrived  at  the  hotel  late 
in  the  night  There  was  no  one  up  about 
the  hotel  at  the  time  except  the  night  clerk. 
The  other  guests  who  arrived  with  him  were 
shown  to  a  room,  after  which  the  clerk,  be- 
ing informed  that  plaintiff  wanted  to  retire, 
started  to  the  third  floor  and  directed  the 
plaintiff  to  follow  him.  In  following  the  cleric 
through  the  hallway  toward  the  room  as- 
signed to  him,  the  plaintiff  stumbled  over 
the  banisters  surrounding  the  areaway,  or 
air  shaft,  and  fell  through  on  to  the  floor 
below,    sustaining    injuries    for    which    he 
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brought  salt  for  $20^8.78.  Plalntlfl  al- 
leged that  In  following  the  clerk  to  the  room 
assigned  to  him  the  clerk  traveled  much  fas- 
ter than  he  did,  and  that  by  the  time  he 
reached  the  hallway  on  the  third  floor  the 
clerk  had  disappeared  down  the  hallway, 
thereby  leaving  him  alone  In  the  dark  ball- 
way  ;  that  In  attempting  to  follow  the  clerk 
he  stninbled  over  the  banisters  and  fell 
through  the  areaway  or  air  shaft  on  to  the 
second  floor.  He  charged  that  the  hallway 
was  dark,  that  the  clerk  had  disregarded 
his  safety  and  left  him  in  the  hall,  and  that 
the  banisters  around  the  areaway  were  so 
low  that  when  he  stumbled  agcdnst  them 
in  the  darkness  he  feU  through,  and  that 
because  of  the  negligence  of  the  clerk  In 
leaving  him,  a  total  stranger  to  the  hotel, 
in  the  dark  hallway,  and  the  negligence  of 
defendants  in  falling  to  keep  such  hallway 
sufficiently  lighted  for  the  safety  of  guests 
passing  up  and  down  same,  and  the  negli- 
gence of  defendants  in  faiUng  to  construct 
and  maintain  banisters  around  such  areaway 
of  saffldent  height  to  prevent  guests  from 
falling  over  same,  were  the  cause  of  his  in- 
jurie& 

The  defendant  answered,  denying  the  neg- 
ligence alleged  by  plaintiff,  and  alleged  that 
plaintiff's  Injuries  were  caused  by  bis  care- 
lessness and  contributory  negligence  in  at- 
tempting to  go  down  the  hallway  alone; 
and  further  answered  that  the  plaintiff  had 
arrived  at  the  hotel  in  a  tired,  worn-out,  and 
sleepy  condition,  having  been  aboard  the 
train  for  the  two  nights  previous,  that  he 
failed  to  apprise  the  defendant  of  his  con- 
dition, and  tliat  his  injuries  were  caused 
by  his  own  carelessness  in  approaching  the 
railing  around  the  areaway  in  the  condition 
he  was  then  in;  and  further  alleged  that, 
If  plaintiff  was  suffering  from  any  injuries, 
they  were  caused  by  being  thrown  from  a 
buggy  during  a  runaway  which  happened 
subsequently  to  his  falling  at  the  hotel.  The 
trial  resulted  in  a  verdict  and  Judgment  in 
favor  of  plaintiff  for  the  sum  of  $8,000;  in 
fact,  there  has  been  two  trials  of  this  case, 
each  resulting  In  a  verdict  for  the  plaintiff 
for  about  $8,000.  From  the  last  verdict  and 
judgment  and  order  overruling  motion  for 
new  trial,  the  defendants  appealed  niMn 
nine  separate  specifications  of  error.  Of 
these  assignments  of  error,  the  second  and 
third  relate  to  the  giving  and  rejection  of 
certain  Instructions,  the  fourth,  fifth,  and 
sixth  relate  to  the  sufficiency  of  the  evidence, 
and  the  seventh,  eighth,  and  ninth  relate 
to  the  admission  and  rejection  of  evidence. 
The  first  relates  to  the  overruling  of  the 
motion  for  new  trial.  We  shall  review  these 
groups  In  tbe  order  named. 

[1]  As  to  the  InstructionB  submitted  by 
defendants  l>elow  and  refused  by  the  court, 
instruction  A  was  properly  refused,  for  the 
reason  that  it  does  not  state  the  law  of 
this  state.    In  such  instruction  the  defend- 
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ant  sought  to  instruct  tbe  jury  that  if  Plun- 
kett  found  the  hallway  to  be  dark  when  he 
reached  the  third  floor,  and  found  that  the 
clerk  bad  passed  out  of  sight,  it  was  lils 
duty  to  call  the  clerk  and  to  refuse  to  pro- 
ceed farther  down  the  unlighted  hallway, 
and  that  bis  failure  to  do  this  constituted 
such  negligence  on  his  part  as  to  prevent  a 
recovery.  This  instruction  is  not  only  against 
tbe  weight  of  authority  (see  West  v.  Thom- 
as, 97  Ala.  622,  11  South.  769 ;  Railroad  Co. 
T.  Arnold,  84  Ala.  1S9,  4  South.  859,  S  Am. 
St  Rep.  854),  but  is  against  tbe  plain  pro- 
visions of  section  0,  art  23,  of  our  Constitu- 
tion, which  makes  the  defense  of  contribu- 
tory negligence  a  question  of  fact  for  the 
jury.  Besides,  under  the  law,  the  plaintiff 
had  a  right  to  presume  that  defendants  had 
provided  reasonably  safe  corridors  and  pas- 
sageways to  the  rooms  and  to  presume  that 
if  there  were  any  dangerous  air  shafts  or 
pitfalls  in  such  corridors  or  passageways 
that  they  would  be  properly  lighted  or  safe- 
guarded. See  West  v.  Thomas,  97  Ala.  622, 
11  South.  769;  Railroad  v.  Arnold,  84  Ala. 
159,  4  South.  359,  6  Am.  St  Rep.  354. 

Instructions  B,  C,  D,  B,  and  J  were  prop- 
erly refused,  for  the  reason  that  they  do 
not  state  the  law.  There  was  no  error  In 
refusing  to  give  instructions  I,  O,  and  S,  for 
the  reason  that  the  law  offered  in  these  In- 
structions was  given  in  the  court's  charge. 

[2]  Complaint  is  also  made  that  the  court 
erred  in  giving  instructions  numbered  4,  5, 
6,  7,  11,  and  16.  In  instruction  No.  4  the 
court  told  the  jury  that  a  hotel  or  innkeep- 
er "extends  an  implied  invitation  to  all  to 
come  upon  his  premises,  and  he  is  therefore 
liable  for  injuries  sustained  In  consequence 
of  the  bad  condition  of  such  premises."  The 
giving  of  this  instruction  was  not  error.  See 
16  Am.  &  Eng.  (2d  Ed.)  647,  and  authorities 
In  note  3;  also  Railroad  Co.  v.  Arnold,  84 
Ala.  169,  4  South.  359,  6  Am.  St  Rep.  354; 
Patrick  V.  Springs,  164  N.  C.  270,  70  S.  B. 
395,  Ann.  Cas.  1912A,  1209;  Clancy  v.  Bar- 
ker, 71  Neb.  83,  98  N.  W.  440,  69  L.  B.  A. 
642,  116  Am.  St  Rep.  659,  8  Ann.  Ca&  682 ; 
West  ▼.  Thomas,  97  Ala.  622,  11  South.  769; 
Trulock  v.  Willey,  187  Fed.  957,  112  C.  C.  A. 
1.  Besides,  a  hotel  or  innkeeper,  in  the  very 
nature  of  his  business,  extends  an  implied 
invitation  to  all  persons  to  become  guests 
of  his  hotel,  and  thereby  becomes  liable  for 
injuries  sustained  by  reason  of  the  imsafe 
conditions  of  the  hotel  or  premises,  and  the 
law  imposes  upon  him  a  degree  of  care  and 
diligence  for  tbe  safety  of  bis  guests  rea- 
sonably commensurate  with  the  circumstanc- 
es and  conditions. 

[3]  In  paragraph  5  of  tbe  court's  diarge 
be  told  the  Jury  that  it  is  the  duty  of  a 
hotel  keeper  to  see  that  bis  hotel  and  prem- 
ises are  in  a  reasonably  safe  condition  for 
tbe  accommodation  of  guests,  and,  it  being  ad- 
mitted that  defendant  A.  J.  Seay  was  the 
keeper  of  the  hotel  at  the  tlme^  he  was  there- 
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fore  responsible  for  the  condition  tliereof, 
and  it  made  no  difference  who  was  the  owner 
of  the  building  at  the  time  nor  by  whom  it 
was  constructed.  Complaint  is  made  of  this 
instruction  because  of  prejudicial  emphasis 
placed  on  the  liability  of  A.  J.  Seay,  the 
keeper.  We  are  unable  to  see  the  error  con- 
tended for  by  plalntillB  in  error.  The  man- 
oger,  A.  J.  Seay,  was  responsible  under  the 
law  for  the  condition  of  the  hotel  at  the  time 
of  this  accident,  regardless  of  who  may  have 
owned  the  hotel  or  of  who  may  have  con- 
structed it 

Paragraph  6  of  the  court's  charge  ia  as 
follows: 

"A  hotel  keeper  for  hire  ia  not  an  insurer  of 
the  safety  of  his  guests,  but  must  use  reasonable 
care_  and  diligence  for  their  safety,  and  must 
provide  everything  necessary  for  Uiat  purpose, 
mcluding  reasonably  safe  barriers  around  air 
shafts  or  areaways,  and  sufficient  lights  for  the 
guests  to  see  and  observe  any  dangerous  places, 
and  must  exercise  to  that  end  a  reasonable  de- 
gree of  skill.  It  is  for  you  to  say  under  the  evi- 
dence whether  or  not-  the  balustrade  maintained 
around  the  areaway  referred  to  was  reasonably 
sufficient  to  protect  the  same  and  to  keep  guests 
from  falling  through  the  areaway  under  the 
conditions  which  you  may  find  existed  there, 
and  also  it  is  for  you  to  find  from  tlie  evidence 
whether  or  not  the  hallway  containing  the  open- 
ing or  areaway  was  sufficiently  lighted  at  the 
time  of  the  accident,  and  whether  or  not  the 
night  clerk,  or  defendant's  agents  in  charge, 
used  reasonable  skill  and  care  in  escorting  tlte 
plaintiff  to  his  room,  and  from  all  these  consid- 
erations determine  whether  or  not  the  defend- 
ants were  guilty  of  any  negligence.  Tou  must 
also  take  into  consideration  the  circumstances 
under  which  the  plaintiff  came  to  the  hotel,  his 
physical  condition,  the  manner  in  which  he  pro- 
ceeded to  his  room,  and  determine  therefrom 
whether  or  not  he  was  guilty  of  any  negligence 
which  contributed  to  the  injury  complained  of, 
and,  if  you  find  from  the  evidence  that  the 
plaintiff  was  guilty  of  such  negligence,  then  the 
plaintiff  cannot  rec6ver." 

Complaint  is  made  that  In  the  foregoing 
instruction  the  terms  "reasonable  care," 
"reasonable  degree  of  "skill,"  "reasonable 
diligence,"  "reasonable  skill  and  care," 
"reasonable  oare  and  diligence"  are  used 
without  any  explanation  as  to  the  meaning 
of  such  terms,  and  that  a  failure  to  do  so 
was  error.  This  contention  is  without  merit, 
for  the  reason  that  in  paragraph  14  of  the 
court's  charge  he  tells  the  Jury  that  by  the 
term  "reasonable  care"  the  law  means  such 
a  degree  of  care  as  an  ordinarily  prudent 
person  would  exercise  under  similar  circum- 
stances or  in  the  same  situation.  Whether 
this  definition  makes  the  meaning  any  clear- 
er, or  whether  or  not  It  sheds  any  additional 
light  on  the  word  "reasonable"  itself,  we 
cannot  say,  but  it  is  the  definition  usually 
given  by  the  courts,  and  ia  equally  as  full 
and  ludd  as  the  definitions  given  in  the  cases 
cited  by  plaintiffs  in  error. 

[4]  Objection  is  made  to  paragraph  7  of  the 
court's  charge,  on  the  ground  that  the  court, 
having  used  the  term  "proiximate  result" 
without  specifically  defining  to  the  Jury  what 
is  meant  by  such  term,  committed  reversible 
error,  dtlng  Swift  t.  Rennard,  128  111.  App. 


181;  Mulderig  t.  St  L..  etc.,  By.  Co.,  116 
Mo.  App.  655,  94  S.  W.  801;  Holmes  v. 
aisby,  121  Ga.  241,  48  S.  E.  034,  104  Am.  St 
Rep.  103.  While  the  authorities  cited  seem 
to  support  the  contention  made,  yet,  as  no  re- 
quest was  made  by  plaintiffs  in  error  in  the 
case  at  bar  for  a  definition  of  the  term  "prox- 
imate result,"  this  judgment  will  not  be  re- 
versed for  failure  to  define  such  term,  and 
especially  since  it  does  not  appear  from  the 
record  that  the  rights  of  plaintiffs  in  error 
were  prejudiced  by  such  failure.  Besides, 
the  rule  has  been  reiteatedly  announced  by 
this  court  that  a  Judgment  will  not  be  re- 
versed for  failure  of  the  trial  court  to  in- 
struct upon  any  particular  phase  or  issue, 
unless  request  was  made  at  the  trial  for  such 
instruction.  See  C,  R.  I.  &  P.  By.  Co.  v. 
Radford,  36  Okl.  667,  129  Pac.  834,  and  cases 
cited. 

[i]  Complaint  is  also  made  that  the  court, 
instead  of  defining  the  issues  made  by  the 
pleadings,  set  out  the  pleadings  in  full  in  his 
instructions,  but  from  an  examination  of  the 
court's  charge  it  appears  that  in  instruction 
No.  7  the  court  very  clearly  and  concisely 
defines  the  Issues  between  the  litigants. 
Hence  we  find  no  error  in  this  regard. 

It  Is  contended  that  the  court  erred  in 
paragraph  7  by  using  the  following  language. 

"*  *  •  Third,  that  the  defendants  were 
guilty  of  negligence  in  the  way  or  manner  or 
some  of  the  ways  complained  of  by  the  plaintiff; 
and,  fourth,  that  the  plaintiff  was  injured  as 
the  proximate  result  of  such  negligence  on  the 
part  of  defendants." 

It  is  contended  by  plaintiffs  in  error  that 
some  of  the  acts  of  negligence  complained 
of  by  the  plaintiff  below  Were  not  sufficient 
in  and  of  themselves  to  constitute  such  neg- 
ligence as  would  render  the  defendant  liable, 
and  that  the  court's  language  conveyed  the 
idea  that.  If  any  one  of  the  acts  of  negligence 
complained  of  was  found  to  exist  then  the 
plaintiff  should  recover.  But  this  language, 
read  in  connection  with  the  whole  paragraph, 
conveys  no  such  idea.  The  court  was  here 
merely  defining  the  issues  made  by  the  plead- 
ings; the  third  issue  being  that  the  defend- 
ants were  guilty  in  the  way  or  manner,  or 
some  of  the  ways  complained  of,  and  the 
fourth  issue  that  plalntifTs  injuries  were  the 
proximate  result  of  such  negligence.  Hoice 
the  contention  is  not  well  taken.  But  if  the 
court  bad  instructed  the  jury  that  if  they 
found  from  the  evidence  that  the  defendants 
were  guilty  of  negligence  In  any  one  of  the 
acts  complained  of,  or  in  any  two  or  all  of  such 
acts  concurring,  and  that  such  negligent  act 
or  concurring  acts  were  the  proximate  cause 
of  plaintiff's  injuries,  still  such  Instruction 
would  not  be  error;  for  such  is  the  law. 
See  Enid  City  By.  Co.  y.  Decker,  36  OkL  367, 
128  Pac;  709;  29  Cyc.  665;  Cole  v.  Gerrlclr, 
62  Wash.  226,  113  Pac.  665;  Westlake  T. 
Keating  Gold  Mining  Co.,  48  Mont  120,  136 
Pac.  38 ;  C,  B.  I.  &  P.  By.  Co.  r.  Brazzell,  40 
Okl.  460, 138  Pac.  794. 
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[1]  Complaint  Is  also  made  tbat  the  court 
erred  In  paragraph  11,  which  Is  as  follows: 

"If  you  find  the  issues  for  the  plaintilf,  then 
be  is  entitled  to  recover  reasonable  damages; 
for  the  law  onlypermits  the  recovery  of  reason- 
able damages.  The  measure  of  plaintiff's  dam- 
ages, if  you  find  he  is  entitled  to  recover,  is 
reasonable  compensation  for  the  physical  pain 
which  you  may  find  he  has  suffered,  also  any 
loss  which  you  may  find  he  has  sustained  by 
being  unable  to  work  and  earn  money,  together 
with  any  loss  you  may  find  he  has  sustained  by 
reason  of  lessened  capacity  to  labor  since  he 
left  the  hospital,  also  any  loss  which  you  may 
find  he  has  sustained  by  reason  of  any  perma- 
nent injuries,  if  you  find  he  has  sustained  any 
injuries  of  that  character,  and  also  any  expenses 
to  which  you  may  find  he  has  incurred  in  the 
way  of  doctor's  bills,  hospital  and  nurse  expens- 
es; provided  such  damages  do  not  exceed  in  the 
aggregate  the  sum  of  $20,278.76." 

The  plalnUff  sued  for  $20,27&76,  and  It  is 
contended  by  plaintiffs  In  error  that  the  lan- 
guage used  by  the  court  In  paragraph  11  was 
equivalent  to  saying  such  sunn  was  reasonable 
damages,  but  an  examination  of  the  charge 
as  a  whole  refutes  this  contention. 

[7]  It  is  also  contended  that  there  was 
no  evidence  of  any  special  damage  by  reason 
of  plaintiffs  inability  to  work  and  earn 
money,  but  the  testimony  on  this  point  was 
sufficient  to  Justify  the  court  In  instructing 
the  Jury  on  that  element  of  damage,  and 
sufficient.  If  believed  by  the  Jury,  to  sustain 
their  verdict 

Complaint  is  also  made  that  the  coart  erred 
in  rereading  instruction  No.  16  and  orally 
explaining  same  to  the  Jury.  In  paragraph 
16  the  court  told  the  Jury  that  it  would  be 
unlawful  for  them  to  arrive  at  a  Terdict  by 
casting  lots  or  by  entering  into  an  agreement 
to  accept  the  quotient  obtained  by  adding  to- 
gether the  amount  determined  by  each  in- 
dividual Juror  and  dividing  such  amount  by 
11  or  any  other  number.  We  fail  to  see 
wherein  the  rights  of  plalntlfCs  in  error  were 
prejudiced  by  this  action. 

The  contention  that  the  verdict  Is  contrary 
to  law  and  not  sustained  by  the  evidence  is 
not  borne  out  by  the  record,  nor  do  we  find 
any  material  error  committed  in  the  admis- 
sion or  rejection  of  testimony.  We  think, 
upon  the  whole,  that  defendants  below  were 
given  a  fair  trial;  at  least,  we  find  no  re- 
versible error  In  the  record. 

The  Judgment  is  therefore  affirmed. 

PER  CURIAM.    Adopted  In  whol& 


Cu  Okl.  Cr.  2(B) 

OAFFEB  ▼.  STATE.    (No.  A-2086.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 

19,  1915.) 

(Bi/Uabiu  by  the  Court.) 

1.  Indictment  and  Information  ($  62*)  — 
Vebification  —  Sufficiency  —  Clerks  of 
Court  —  "Minisbteriai,  Act"  —  "Judiciai. 
Act." 

In  a  p'osecntion  for  misdemeanor,  the  in- 
formation was  sworn  to  before  the  clerk  of  the 
court,  and  a  motion  to  quash  on  the  ground 


that  the  information  Is  not  sworn  to  and  veri- 
fied in  the  manner  required  by  law  was  over- 
ruled. Held,  that  the  administratiun  of  an 
oath  by  an  officer  aathorized  to  administer 
oaths  is  a  ministeriai,  and  not  a  judicial,  act, 
wherefore  the  motion  to  quash  was  properlj; 
overruled. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  163-168;  Dec. 
Dig.  i  52.* 

For  other  definitions,  see  Words  and  Phrases, 
BHrst  and  Second  Series,  Ministerial  Act;  Ju- 
dicial Act.] 

2.  Intoxicating  Liquors  (J  229*)— Prosecu- 
tion—Possession  WITH  Intent  to  Sell- 
Evidence  of  Reputation. 

In  a  trial  for  possession  of  intoxicating  liq- 
uor with  intent  to  sell  the  same,  where  the 
proof  shows  such  possession  at  a  place  of  pub- 
lic resort,  and  that  such  place  was  used  for 
the  purpose  of  selling  intoxicating  liquor,  evi- 
dence of  the  general  reputation  of  the  place  is 
admissible  on  the  question  of  intent. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  289 ;  Dec.  Dig.  {  22!)  *i 

Appeal  from  Superior  Court,  Muskogee 
County;   Farrar  L.  McCain,  Judge. 

George  Caffee  was  convicted  of  a  violation 
of  the  prohibition  law,  and  appeals.  Af- 
firmed. 

De  Roos  Bailey,  J.  R  Wyand,  and  .Cbas. 
A.  Moon,  all  of  Muf^ogee,  for  plaintiff  In  er- 
ror. Chas.  West,  Atty.  Gen.,  and  G.  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 

DOTLEJ^  P.  J.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  superior  court 
of  Muskogee  county  on  the  5th  day  of  July, 
1913,  in  which  the  defendant  was  found 
guilty  of  the  offense  of  having  the  unlawful 
possession  of  intoxicating  liquors  with  in- 
tent to  sell  the  same.  The  Jury  fixed  the 
punishment  at  a  fine  of  $200  and  confinement 
in  the  county  Jail  for  60  days. 

The  evidence  shows  that  the  defendant's 
place  of  business  was  known  as  the  "Busy 
Drug  Store,"  located  at  110  North  Second 
street,  Muskogee.  On  the  day  named  in  the 
information  three  officers  searched  the  place 
and  found  the  defendant  behind  the  prescrip- 
tion case.  The  defendant  dropped  a  whisky 
bottle  in  a  tub  with  the  remark  that  be 
and  a  friend  bad  Just  taken  a  drink.  The 
officers  found  there  60  half  pints,  14  pints, 
and  2  quarts  of  whisky. 

Over  the  objection  of  the  defendant,  three 
witnesses  were  permitted  to  testify  that  they 
knew  the  general  reputation  of  the  defend- 
ant's drug  store  as  being  a  place  where  in- 
toxicating liquors  were  sold  and  kept  for 
sale. 

The  state  introduced  a  certified  copy  of 
the  records  of  the  Internal  revenue  collector 
showing  the  payment  of  the  special  tax  re- 
quired of  liquor  dealers  by  the  United  States 
covering  the  "Busy  I>rug  Store,"  "Geo.  C. 
Caffee,"  110  North  Second  street,  Muskogee, 
Okl. 

[1]  The  first  question  presented  upon  the 
record  is  the  sufficiency  of  the  verification. 
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UiMn  arraignment  the  defendant  filed  a 
motion  to  qnash  the  Information  on  the 
ground  that  the  same  la  not  sworn  to  and 
verified  In  the  manner  required  by  law.  The 
record  shows  that  the  Information  was 
sworn  to  before  Robert  Toomer,  clerk  of  the 
superior  court. 

The  learned  counsel  for  the  plaintiff  In 
error  contend  that  Informations  in  misde- 
meanor cases  must  be  sworn  to  before  a 
magistrate. 

Section  4288,  Rer.  Laws,  provides  that: 

"The  following  officers  are  authorized  to  ad- 
minister oaths:    •    •    * 

"Third:  Judges  and  clerics  of  the  district,  su- 
perior and  county  courts  within  their  respective 
aistricts  or  counties." 

The  administration  of  an  oath  by  an  of- 
ficer la  a  ministerial,  and  not  a  Judicial, 
act 

The  verification  as  made  was  clearly  suf- 
ficient, and  the  motion  to  qnash  was  prop- 
erly overruled. 

[2]  The  second  question  presented  arises 
upon  the  rulings  of  the  court  admitting  evi- 
dence of  the  general  reputation  of  the  de- 
fendant's place  of  business:  This  question 
was  passed  on  In  the  case  of  Wilkerson  v. 
State,  9  OkL  Cr.  662,  132  Pac.  1120.  In  the 
case  of  Kirk  v.  State,  11  OkL  Cr.  — ,  143 
Pac.  307,  it  Is  said: 

"The  Wilkerson  Case  was  a  prosecution  for 
unlawful  possession  with  intent  to  violate  pro- 
visions of  the  prohibitory  law.  It  is  held  in 
that  case,  and  uniformly  in  all  -  cases  where 
the  offense  charged  was  unlawful  possession^ 
that  testimony  tending  to  show  that  the  defend- 
ant had  previously  sold  other  liqnor  or  kept 
other  liquor  for  sale  is  admissible  on  the  ques- 
tion of  mtent  and  if  such  liquors  were  kept  at 
a  place  at  wnich  the  public  generally  resorted, 
and  the  circumstances  of  the  case  indicated  that 
such  place  was  used  for  the  purpose  of  selling 
intoxicating  liqnor,  the  general  reputation  of 
such  place  is  admissible  on  the  question  of  in- 
tent." 

Under  the  facts  In  this  case,  evidence  of 
reputation  was  admissible.  After  a  careful 
examination  of  the  various  questions  raised, 
we  are  satisfied  that,  under  well-settled  rules 
sustained  and  upheld  by  the  decisions  of 
this  court,  no  prejudicial  error  haa  been 
committed. 

Our  conclusion  is  that  the  defendant  had 
a  fair  trial,  and  was  properly  convicted. 

The  Judgment  of  conviction  is  therefore 
affirmed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


01  OkL  Cr.'ies) 

JENKINS  V.  STATE.    (No.  A-2124) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Nov. 

7, 1914.) 

f8iitl^hu$  hp  the  Court.) 

1.  CaniiNAi,   I*AW   (g§   770,   806*)— IwsTBTTO- 
noNs— Information. 
The  trial  court  should  avoid  writing  his  in- 
structions so  as  to  cover  the  surplus  language 
used  in  an  information.    The  charge  of  the  court 


should  be  reasonably  oondse  and  dear,  and 
should  conform  to  the  charge  set  forth  in  the  in- 
formation. 

[Ed.  Note. — For  other  cases,  see  (Mminal 
Law,  Cent  Dig.  H  1806,  1968,  1989 ;  Dec.  Dig. 
U  770.  806.*] 

2.  CaiiniTAii  liAw    (I  1114*)— Intoxicatiwo 
LiQUOBS   (II  215,  239*)— PBosKctmoN— Iir- 

FOBUATldN    —   iROTBUCnONS   —   APPKAI.  — 

Pbesbntation  fob  Rkview. 

(a)  When  an  appeal  is  by  transcript  only, 
this  court  will  not  undertake  to  determine  ques- 
tions raised  by  the  petition  in  error  argued  in 
the  briefs  which  cannot  be  correctly  determined 
without  the  aid  of  the  testimony  produced  at  the 
trial. 

(b)  An  information  which  uses  the  language 
"sell,  barter,  give  away,  or  otherwise  furnish" 
has  been  held  oy  this  court  to  charge  a  sale  or 
barter  only.  The  trial  court  should  not  include 
in  his  instructions  the  general  language  "give 
away  and  otherwise  furnish"  under  an  infonna- 
tion  which  charges  a  sale  only. 
'  (c).  When  the  state  relies  on  the  giving  away 
or  otherwise  furnishing  intoxicating  liquor  as 
a  subterfuge  for  a  sale,  the  facts  must  be  pleaded 
in  order  that  the  court  may  determine  whether 
or  not  a  crime  has  been  committed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g|  2918.  2921;  Dec.  Dig.  i 
1114  :•  Intoxicating  Liquors,  Ont.  Dig.  |S  258- 
260,  331-347 ;  Dec  Dig.  {{  216,  239.*] 

3.  Cbiminai.  Law   (|g  778,  1173*)— Instbito- 

TI0N8— PBPSUKFTION  Of  InNOCKRCK— HABIC- 

lbss  Bbbob. 

The  court  should  alwi^ys  include  in  his 
charge  to  the  jury  an  instruction  upon  the  pre- 
sumption of  innocence,  but  when  the  jury  is  in- 
structed  fully  upon  the  doctrine  of  reasonable 
doubt,  and  it  clearly  appears  that  the  failure  to 
Instruct  on  the  presumption  of  innocence  was 
an  oversight,  and  resulted  in  no  injury  to  the 
accused,  that  no  exception  was  taken  by  counsel, 
and  the  court's  attention  not  called  to  the  over- 
sight, this  court  will  not  reverse  a  conviction 
upon  that  ground  alone. 

[Ed.  Note. — For  other  oases,  see  Criminal 
Law,  Cent  Wg.  |!  1846-1852,  18.54-1857,  1960, 
1967,  3164-3168:   Dec.  Dig.  f|  778,  1173.*] 

4.  Cbiminal  Law  (S  274*)— Plba  or  Guxltt 

— WITHDBAWAI/— DrSCBETION. 

When  a  person  charged  with  crime  is  ar- 
raigned and  enters  a  plea  of  not  guilty,  the 
court,  in  its  discretion,  may  allow  the  plea  to 
be  withdrawn  in  order  to  grant  the  accused  an 
opportunity  to  file  a  plea  to  the  jurisdiction  of 
the  court  or  attack  the  information  by  demurrer. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  632,  633 ;  Dec.  Dig.  |  274.*] 

5.  CBiinNAi.  Law  (t  274*)— Tiicx  to  Plkad— 
WiTBDBAWAi,  or  Plka. 

It  a  plea  of  not  guilty  has  been  entered 
to  an  information,  and  the  trial  court  grants 
permission  to  withdraw  the  plea  for  any  purpose, 
the  accused  person  is  entitied  to  such  delay 
or  time  in  which  to  plead  anew  to  the  origin^ 
information  as  the  court  in  its  discretion  may 
deem  just 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  632,  633;  Dec.  Dig.  |  274.*] 

6.  CoTJBTS   (I  116*)— Rkcobdsh-Cobbkction'. 

A  transcript  of  the  record  is  defined  by  the 
statute  and  this  transcript  cannot  be  impeached 
by  affidarits  or  other  statements.  The  trial 
court  can  correct  errors  in  a  transcript  or  oth- 
er records  by  proper  proceedings  and  nunc  pro 
tunc  orders,  but  counsel  cannot  correct  tran- 
scripts or  records  by  filing  affidavits  or  inducing 
the  clerk  to  include  over  his  certificate  matters 
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which  are  not  part  of  th«  transcript  a*  defined 
by  the  statute. 

[Bid.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  860,  871-373;  Dec.  Dig.  1 110.*] 

Appeal  from  County  Court  of  Bryan  Coun- 
ty; J.  L.  Rapimlee,  Judge. 

Harrison  Jenkins  was  convicted  of  violat- 
ing the  prohibitory  law,  and  appeala  Af- 
firmed. 

Sprowis  &  Stone,  of  Dnrant,  for  plaintiff 
in  error.  C  J.  Davenport,  Asst  At^.  Gen., 
for  the  State. 

ARMSTRONG,  P.  J.  The  plaintiff  in  error, 
Harrison  Jenkins,  was  convicted  at  the  Sep- 
tember, 1913,  term  of  the  county  court  of 
Bryan  county  sitting  at  Durant  on  a  charge 
of  unlawfully  selling  intoxicating  Uanor,  and 
his  punishment  fixed  at  a  fine  of  $160  and 
impriscHiment  in  the  county  Jail  for  a  period 
of  90  days,  This  appeal  is  by  transcript 
only.    The  information  is  as  follows: 

"Comes  now  Walter  J.  Turnbull,  the<  duly 
qualified  and  acting  county  attorney  in  and  for 
Bryan  county,  state  of  Oklahoma,  and  gives  the 
county  court  of  Bryan  county  and  state  of  Ok- 
lahoma, to  know  and  be  informed  that  the  above- 
named  defendant,  Harrison  Jenkins,  late  of  Bry- 
an  connty,  did,  in  Bryan  county,  and  in  the 
state  of  Oklahoma  on  or  about  the  1st  day  of 
July,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  thirteen,  commit  the  crime  of  vio- 
lating the  prohibition  laws,  in  the  manner  and 
form  aa  follows:  That  is  to  say,  the  defendant 
did  in  said  county  and  state,  at  the  above-named 
date,  unlawfully  and  willfully,  sell,  barter,  give 
away  and  otherwise  dispose  of  certain  spiritu- 
ous liquors,  to  wit,  one  pint  of  whisky  to  J.  A. 
Strntton,  contrary  to  the  form  of  the  statutes  in 
such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma." 

[1 ,  21  It  la  contended  that  the  court  erred 
in  giving  instruction  No.  2,  which  Instruction 
Is  as  follows: 

"Yon  are  therefore  instructed,  if  you  find 
from  the  evidence  in  this  case  beyond  a  reason- 
able doubt  that  the  defendant,  Harrison  Jenkins, 
did,  within  Bryan  cnnnty,  Okl.,  on  or  about  tbe 
Ist  day  of  July,  1913,  unlawfully  and  willfully 
sell,  barter,  give  away  or  otherwise  furnish  one 
pint  of  whisky  or  any  amount  whatsoever,  to 
one  J.  A.  Strutton,  as  charged  in  the  informa- 
tion, theii  and  in  that  event  the  defendant  would 
be  guilty  as  charged,  and  you  should  so  find  in 
your  verdict;  otherwise  the  defendant  would 
not  be  guilty,  and  you  should  so  find  in  your 
verdict"^ 

The  instructions  of  the  court  should  con- 
form to  the  charge  contained  in  the  informa- 
tion and  correctly  state  tbe  law.  Counsel 
having  failed  to  bring  up  a  transcript  of  the 
testimony,  the  court  is  not  In  position  to  de- 
termine definitely  what  the  proof  was,  but  It 
Is  apparent  that  the  state  relied  upon  an  un- 
lawful sale.  Instruction  No.  2  clearly  indi- 
cates that  fact  We  are  of  opinion  that  In- 
struction No.  2  should  not  have  been  given 
In  the  language  it  was  given,  but  we  cannot 
say  it  was  error  prejudicial  to  the  rights  of 
plaintlfl  in  error,  in  the  absence  of  a  com- 
plete record.  A  correct  instruction  in  this 
cause  should  have  submitted  only  the  propo- 


sition of  whether  or  not  an  unlawful  sale  or 
barter  was  made  within  the  contemplation 
of  the  statute,  because  that  is  all  the  infor- 
mation properly  charges.  Any  i)erson  Inter- 
ested In  the  nuLklng  of  a  sale  is  guilty  un- 
der the  law. 

[3]  It  la  next  contended  that  the  court 
erred  in  failing-to  instruct  upon  the  presump- 
tion of  innocence.  Ttils  Instruction  should 
always  be  given,  but  we  are  of  opinion  that 
in  this  case  this  oversight  was  unintentional, 
and  was  also  without  prejudice.  Counsel 
failed  to  call  the  court's  attention  to  the  mat- 
ter at  the  time,  and  failed  to  save  any  excep- 
tions to  tbe  Instructions  on  that  ground. 
In  Beatty  v.  State,  6  Okl.  Cr.  105,  113  Pac. 
237,  we  said: 

"Where  the  court  failed  to  lastruct  upon  the 
presumption  of  innocence,  but  did  instruct  the 
jury  fully  upon  reasonable  doubt,  and  where  the 
defendant  did  not  request  any  instruction  on  the 
presumption  of  innocence  or  save  an  exception 
to  the  action  of  the  court  in  neglecting  to  charge 
on  this  presumption,  a  conviction  will  not  be  re- 
versed because  the  court  omitted  to  give  said 
instruction." 

[4,  i]  It  Is  next  urged  that  the  court  erred 
in  the  matter  of  allowing  time  within  which 
to  plead.  The  transcript  shows  that  when 
the  information  was  filed  the  plaintiff  In  error 
entered  a  plea  of  not  guilty;  that  later  he 
asked  to  withdraw  the-  plea,  which  was 
granted,  and  filed  a  dilatory  motion,  which 
was  overruled;  that  he  then  asked  for  fur- 
ther time  in  which  to  plead.  Tbe  court 
granted  him  half  an  hour.  Counsel  fail  to 
bring  this  case  within  the  statutory  rule. 
There  was  no  error  in  this  proceeding  by  the 
court  Counsel  had  no  right  to  withdraw  the 
plea  in  order  to  delay  the  trial,  and,  when 
the  withdrawal  was  allowed,  the  time  given 
within  which  to  plead  was  in  the  discretion 
of  the  court  and  there  is  nothing  in  the  tran- 
script to  indicate  an  abuse  of  that  discretion. 

[8]  It  is  next  urged  that  the  court  erred 
in  sentencing  tbe  prisoner  to  pay  a  fine  of 
$150  and  imprisonment  in  the  county  Jail  for 
a  period  of  90  days.  The  contention  of  coun- 
sel is  that  the  Judgment  should  conform  to 
the  verdict  but  no  copy  of  the  verdict  is  dis- 
closed, except  the  recital  in  the  Judgment 
shown  by  tbe  transcript,  wliich  reads  as  fol- 
lows: 

"We,  the  Jury  impaneled  and  sworn  in  the 
above-entitled  case,  do  upon  our  oafhs  find  the 
defendant  guilty  as  charged  in  the  information 
and  assess  his  punishment  at  $150  and  90  days' 
imprisonment  in  the  county  Jail." 

Counsel  have  Included  a  notation  from  the 
Judge's  docket  which  is  as  follows: 

"Time  set  for  sentencing  Monday,  Sept  15th, 
1913.  Sept  16.  Sentence  to  30  days  and  $150.- 
00." 

Tliese  later  notations  are  no  part  of  the 
transcript  of  the  record,  and  could  not  be 
used  to  impeach  the  record  proper  or  the  re- 
cital of  the  verdict  as  it  appears  In  the  Judg- 
ment If,  as  a  matter  of  fact,  the  court  had 
made  a  mistake  in  rendering  Judgment,  im- 
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posing  00  days  Imprisonment,  when  the  jury 
Intended  only  30  days,  by  their  verdict,  a 
proper  motion  to  correct  the  Judgment  to 
conform  to  the  verdict  should  have  been 
made  and  proof  offered  to  establish  the  facts. 
No  such  steps  were  taken.  In  fact,  the  judg- 
ment rendered  and  the  verdict,  as  shown  by 
the  recital  in  the  Judgment,  are  the  same. 
Each  impose  00  days'  imprisonment  and  a 
fine  of  $150.  Counsel  undertake  to  impeach 
the  record  by  filing  an  affidavit  This  court 
has  heretofore  said  that  the  record  could 
not  be  impeached  in  any  such  manner.  These 
corrections,  If  made  at  all,  must  be  made  by 
the  trial  court  in  the  manner  prescribed  by 
law. 

We  have  carefully  reviewed  the  record, 
and  find  no  error  sufficient  to  Justify  a  re- 
versal. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed. 

DOYLE,  J.,  concurs.  FURMAN,  3^  ab- 
sent on  account  of  sickness. 


(2<  Idaho,  712) 

SOUTHERN  IDAHO  CONFERENCE  ASS'N 

OF   SEVENTH    DAY    ADVENTISTS    v. 
HARTFORD  FIRE  INS.  CO. 

(Supreme  Court  of  Idabo.    Jan.  21,  1015.) 

1.  Tbial  (§  165*)— Motion  fob  Nonsuit— Dk- 
TEHMiNATioN— Evidence. 

UpoD  motion  for  nonsuit,  as  provided  by 
section  4354,  Rev.  Codes,  the  defendant  admits 
the  existence  of  every  fact  which  the  evidence 
tends  to  prove,  or  which  could  be  gathered  from 
any  reasonable  view  of  the  evidence,  and  plain- 
tiff is  entitled  to  the  benefit  of  all  inferences  la 
his  favor  which  the  jury  would  be  justified  is 
drawing  from   the  testimony. 

[E^.  Note.^For  other  cases,  see  Trial,  Cent. 
Dig.  H  373,  374;  Dec  Dig.  i  165.«] 

2.  INSUBANCK  (S  651*)  — Tbial  —  Action  on 
PoucT— Evidence. 

The  refusal  of  the  court  to  admit  certain 
evidence  on  the  trial  held  reversible  error. 

rEd.   Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  ||  1673-1675;    Dec.  Dig.  f  651.*] 
8.  Insurance  (|  664*)— Action  on  Pouot— 

Proof  of  Loss— Waiver— Evidence. 

Where  a  waiver  of  proof  of  loss  is  an  issue 
in  a  case,  all  evidence  tending  to  establish  such 
waiver  ought  to  be  admitted. 

[Ed.  Note. — For  other  oa«es,  see  Insurance, 
Cent.  Dig.  H  1555,  1687,  1688,  1699 ;  Dec.  Dig. 
{  664.*] 

Appeal  from  District  Court,  Ada  County; 
Chas.  P.  McCarthy,  Judge. 

Action  by  the  Southern  Idaho  Conference 
Association  of  Seventh  Day  Adventlsts,  a 
corporation,  against  the  Hartford  Fire  In- 
surance Company,  a  corporation.  From  Judg- 
ment of  nonsuit,  plaintiff  appeals.  Reversed 
and  remanded. 

Richard  H.  Johnson,  of  Boise,  for  appel- 
lant. Martin  &  Martin,  of  Boise,  for  re- 
spondent 

SULLIVAN,  C.  J.  This  case  was  decided 
by  this  court  on  May  26,  1914,  and  a  petition 


for  rehearing  was  thereafter  granted  and  a 
rehearing  had  at  the  January,  1015,  term  «f 
court 

The  action  was  brought  by  the  plaintiff, 
the  Southern  Idaho  Conference  of  Seventh 
Day  Adventlsts,  a  corporation,  to  recover 
$3,500  on  an  insurance  policy  issued  by  the 
defendant,  the  Hartford  Fire  Insurance  Com- 
pany, a  corporation,  covering  a  school  build- 
ing situated  near  the  village  of  Eagle  in 
Ada  county,  which  building  was  destroyed 
by  fire  on  the  night  of  November  21;  1911. 
The  complaint  alleges  that  said  policy  was 
executed  and  delivered  on  November  20,  1911, 
and  the  payment  of  premium  of  $122.50  was 
made.  The  answer  denies  the  execution  and 
delivery  of  the  policy,  but  on  the  trial  counsel 
for  defendant  admitted  that  the  policy  was 
signed  by  the  agent  but  denied  that  it  was 
delivered  to  the  plaintiff.  The  complaint 
alleges,  and  it  is  admitted  by  tbe  answer, 
chat  at  all  times  mentioned  in  the  complaint 
Frank  M.  Gardner  was  tbe  duly  appointed, 
qualified,  and  acting  agent  of  the  defendant 
insurance  company,  residing  at  the  vUlage 
of  Eagle,  and  was  authorized  to  solicit  and 
receive  applications  for  fire  insurance,  and 
that  he  was  duly  licensed  as  such  agent  by 
the  insurance  commissioner  of  the  state  of 
Idaho,  and  that  he  was  duly  authorized  by 
defendant  to  countersign  and  deliver  for  said 
defendant  contracts  or  policies  for  insurance 
against  loss  or  damage  by  fire,  and  to  re- 
ceive on  behalf  of  «aid  defendant  payment 
of  premiums  therefor. 

The  case  was  tried  by  the  court  with  a 
jury,  and  before  plaintiff  bad  completed  the 
introduction  of  its  evidence,  the  court  refus- 
ed to  permit  the  insurance  policy  to  be  Intro- 
duced in  evidence.  The  plaintiff  then  offered 
other  evidence  to  sustain  the  remaining  al- 
legations of  the  complaint  much  of  which 
testimony  was  offered  for  the  purpose  of 
showing  a  waiver  on  tbe  part  of  the  defend- 
ant of  any  want  of  authority  from  plaintiff 
to  Gardner  to  execute  the  policy,  even  if 
such  authority  had  not  been  fully  shown  by 
tbe  testimony  theretofore  introduced.  This 
evidence  was  all  ruled  out  by  the  court  and 
exceptions  taken.  The  court  thereupon  sus- 
tained a  motion  for  a  nonsuit  on  the  part 
of  the  defendant,  and  judgment  of  dismissal 
was  entered  against  the  plaintiff.  Tbe  appeal 
is  from  the  judgment 

[1]  The  assignments  of  error  go  to  the  ac- 
tion of  the  court  in  excluding  certain  evi- 
dence offered  by  the  plaintiff  and  granting 
a  nonsuit  at  the  close  of  plaintiff's  evidence. 
The  motion  for  nonsuit  was  granted  and 
judgment  of  dismissal  entered  on  the  ground 
that  no  evidence  was  introduced  by  the  plain- 
tiff showing  that  the  agent  of  the  insurance 
company  had  any  authority  or  direction  from 
the  plaintiff  to  execute  the  policy  sued  upon, 
and  the  court  by  granting  said  nonsuit  held 
that  it  was  executed  without  authority  from 
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the  plaintiff,  and  therefore  did  not  constltnte 
a  binding  contract  upon  the  insurance  com- 
pany. Since  in  our  view  of  the  matter  the 
case  must  be  sent  back  for  a  new  trial,  we 
shall  not  comment  upon  the  evidence,  but 
after  a  careful  examination  of  all  the  evi- 
dence in  the  record,  we  are  fully  satisfied 
that  there  was  evidence  admitted  and  offered 
tending  to  show  that  the  agent  of  the  insur- 
ance company  was  authorized  to  issue  the 
policy  of  insurance  sued  upon  in  this  case, 
and  that  It  was  error  for  the  court  to  grant 
a  nonsuit  and  enter  a  Judgment  of  dismissal. 

It  Is  a  well-settled  rule  of  this  court  that 
on  a  motion  by  the  defendant  for  nonsuit, 
after  the  plaintiff  has  Introduced  his  evi- 
dence and  rested  his  case,  the  defendant  is 
deemed  to  have  admitted  all  of  the  facts  of 
which  there  is  any  evidence,  and  all  of  the 
facts  which  the  evidence  tends  to  prove,  and 
that  the  evidence  must  be  interpreted  most 
strongly  against  the  defendant  Culver  v. 
Kehl,  21  Idaho,  595,  123  Pac.  301,  and  au- 
thorities there  cited;  Shank  v.  Great  Sho- 
shone &  T^vln  Falls  Water  Power  Co.,  205 
Fed.  836,  124  C.  C.  A.  36. 

[2]  The  policy  of  insurance  on  which  this 
action  was  based  was  offered  in  evidence  and 
rejected  by  the  court.  That  was  error.  The 
policy  should  have  been  admitted.  Other 
evidence  tending  to  show  the  understanding 
or  agreement  between  the  insured  and  the 
agent  of  the  Insurer  was  offered  and  rejected 
by  the  court  All  evidence  ought  to  be  re- 
ceived that  tends  to  sustain  the  material  al- 
legations of  the  complaint 

(}]  The  record  shows  that  the  proof  of  loss 
was  not  made  within  60  days  after  the  fire, 
and  the  question  will  be  presented  on  a  re- 
trial as  to  whether  the  failure  to  make  such 
proof  precludes  a  recovery  in  this  case.  The 
evidence  offered,  showing  or  tending  to  show 
a  waiver  by  the  company  of  making  the  proof 
of  loss  within  the  60  days,  ought  to  be  receiv- 
«d  on  the  trial. 

The  above  is  sufBclent  to  Indicate  the  views 
of  the  court  upon  the  points  discussed. 

For  the  reasons  above  given,  the  Judgment 
must  be  reversed  and  a  new  trial  granted, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  the  views  expressed 
In  this  opinion.  Costs  awarded  In  favor  of 
appellant. 

BUDOE  and  MORGAN,  JJ.,  concur. 


-a«9  Cal.  26) 

In  re  MATHEWS,    (a  F.  6824.) 

(Supreme  Court  of  California.     Dec.  16,  1014. 
Rehearing  Denied  Jan.  14,  1915.) 

1.  GUABDIAN    AND    WaRD    (S    10*)— RlQHT    OF 

Parent  to  Guabdianbhip— Statute. 

Under  Code  Civ.  Proc.  |  1751,  the  father 
or  mother  of  a  child  under  14  is  entitled  to  be 
guardian  unless  the  parent  is  incompetent,  even 


though  the  child's  health  and  welfare  may  be 
promoted  by  giving  it  to  another. 

[Ed.  Note.— For  other  cases,  tr.e  Guardian 
and  Ward,  Cent  Die.  f$  23-33;  Dec.  Dig.  | 
10.»1 

2.  GnARDIAN  AND   Wabd   (|  13*)— Competbk- 

cy  of  Mother— Evidence. 

On  an  appeal  by  the  mother  of  a  child  un- 
der 14  from  an  order  appointing  a  stranger  bis 
guardian,  evidence  held  not  to  anstain  a  finding 
that  the  mother  was  unfit  to  act  as  guardian. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  U  40-52;  Dec.  Dig.  I 
13.*] 

Dep-trtment  1.  Appeal  from  Superior 
Court,  Alameda  County;  Stanley  A.  Smith, 
Judge. 

Application  for  the  appointment  of  a  guard- 
ian of  Gerald  Mathews,  a  minor.  From  an 
order  appointing  Warren  A.  Rouse  guardian, 
the  mother  of  the  minor  appeals.  Order  re- 
versed. 

J.  L.  Nagle  and  Louis  H.  Ward,  both  of 
San  Francisco,  for  appellant.  B.  E.  Parlin, 
of  San  Francisco^  for  respondent 

ANGELLOTTI,  J.  This  is  an  appeal  by 
the  mother  of  Gerald  Mathews,  a  minor,  from 
an  order  appointing  one  Warren  A.  Rouse 
guardian  of  his  person  and  estate.  The  mi- 
nor was  bom  January  28,  1006,  and  has  been 
in  tlie  family  of  Warren  A.  Rouse  and  his 
wife,  Carrie  B.  Rouse,  for  over  seven  years. 
It  is  not  questioned  that  the  Rouses  are  in  all 
respects  competent  to  properly  care  for  him, 
or  that  he  is  being  given  a  comfortable  home 
with  them  and  being  raised  as  one  of  their 
own  children.  The  application  of  Rouse  for 
appointment  alleged  that  the  father  of  said 
minor  is  either  dead  or  has  abandoned  the 
child,  and  that  the  mother  Is  an  unfit  and 
Improper  person  to  have  his  custody.  Tbe 
trial  court  found  that  the  father  of  the  mi- 
nor is  dead,  and  that  the  mother  "is  an  unfit, 
incompetent,  and  Improper  person  to  have 
the  care,  custody,  or  control  of  the  said  Ger- 
ald Mathews,"  and  "that  the  Interest,  wel- 
fare, and  safety  and  happiness  of  said  minor 
•  •  •  will  be  promoted  by"  the  appointment 
of  Rouse. 

[1  ]  It  is  well  settled  that,  under  the  provi- 
sions of  section  1751  of  the  Code  of  Civil  Pro- 
cedure, the  father  or  mother  of  a  minor  child 
under  the  age  of  14  years.  If  found  by  the 
court  competent  to  discharge  the  duties  of 
guardianship,  is  entitled  to  be  appointed 
guardian  in  preference  to  any  other  person, 
and  that  the  court  must  appoint  a  parent 
seeking  to  be  appointed,  unless  it  finds  such 
parent  incompetent,  notwithstanding  the 
Judge  is  of  the  opinion  that  the  child's  health 
and  welfare  may  be  promoted  by  giving  it  to 
another.  In  re  Forrester,  162  Cal.  493,  123 
Pac.  283 ;  In  re  Salter,  142  CaL  412,  415,  76 
Pac.  51.  Here,  as  we  have  been,  there  is  such 
a  finding,  and  the  only  question  is  whether 
such  findiug  has  sufficient  legal  support  in  the 
evidence. 
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[2]  We  have  given  the  evidence  in  this 
case  very  carefnl  consideration  and  are  un- 
able to  find  therein  sufficient  support  for  this 
finding.  Apparently  the  mother  has  always 
discharged  her  full  duty  to  her  child,  In  so 
far  as  she  was  able  to  do  so.  When  he  was 
but  a  few  months  old.  Immediately  after  the 
earthquake  and  fire  of  1006,  she  advertised 
for  a  home  for  him,  and  In  response  to  an 
answer  to  her  advertisement  she  placed  the 
Infant  in  the  care  of  the  Rouses,  as  she  says, 
upon  an  agreement  that  she  was  to  pay  for  Its 
maintaiance  $25  per  month.  Her  testimony 
as  to  an  agreement  to  pay  them  Is  opposed 
to  the  testimony  of  Mrs.  Bouse,  but  It  is  not 
denied  that  she  constantly,  up  to  a  short  time 
ago  when  she  sought  the  return  of  the  child, 
contributed  substantially  to  its  support,  giv- 
ing the  money  therefor  to  Mrs.  Bouse.  She 
visited  the  child  at  frequent  Intervals,  and  so 
far  as  we  can  see  failed  in  no  respect  in  the 
discharge  of  any  of  her  obligations  as  a 
mother,  in  so  far  as  she  was  al)le  to  dis- 
charge those  obligations.  She  had  no  prop- 
erty and  no  home,  and  worked  for  a  living  as 
a  domestic  servant,  and  therefore  was  obliged 
to  temporarily,  at  least,  place  the  child  some- 
where else.  It  may  be  that  she  will  still  be 
unable  to  keep  the  child  with  her,  but  no  suf- 
ficient reason  appears  in  the  evidence  why 
she  should  be  deprived  of  the  legal  custody 
of  the  chUd  and  the  right  to  determine  where 
he  shall  be  kept  She  testified  that  she  wish- 
es to  place  him  with  her  brothers  and  sisters 
in  their  home  in  San  Francisco,  and  that  they 
have  indicated  their  willingness  to  receive 
him.  It  does  not  appear  that  this  would  be 
in  any  way  an  improiwr  place  for  the  child, 
or  that  the  child  would  not  be  properly  cared 
for  in  such  place.  The  evidence  relied  on  as 
warranting  a  finding  of  incompetency  is  piti- 
fully weak,  and  entirely  insufficient  la  our 
Judgment  to  warrant  a  conclusion  that  the 
motber  is  incompetent  to  act  as  guardian  and 
should  be  deprived  of  the  custody  of  her 
child. 

The  order  appealed  from  is  reversed. 

We  concur:    SLOSS,  J. ;   SHAW,  J. 

a68  C«l.  m)  -=«=— 

In  re  WABNEB'S  ESTATE. 

WABNEB  V.  WABNEB.    (Sac  2142.) 

(Supreme  Court  of  California.    Dec.  12,  1914. 
Behearing  Denied  Jan.  11,  1015.) 

1.  Husband  anu  Wmc  (§  33*)— Antenupttai, 

CONTRAOT  —  BRBACH  —    RKSCIBSION   —  Es- 

TOPPXL. 

An  antenuptial  contract,  by  which,  in  con- 
sideration of  an  annual  payment  of  $100  and  the 
support  of  her  minor  daughter,  the  wife  released 
all  her  interest  in  his  property  except  the  sum  of 
$1,000,  which  she  was  to  receive  at  his  death. 
The  marriage  took  place  May  2,  1889,  and  the 
wife's  daughter  became  of  aee  July,  1895,  abont 
which  time  she  married  and  left  home.  The  wife 
continued  to  accept  payments  under  the  contract 
until  the  parties  became  estranged  some  seven 


years  thereafter,  when  there  was  litigation  be- 
tween them  concerning  her  right  to  file  a  home- 
stead claim  on  certain  of  his  land.  Held,  that 
the  husband's  breach  of  the  antenuptial  contract 
by  failing  to  sapport  and  care  for  the  wife's 
daughter  became  complete  in  1895,  when  the 
daughter  became  of  age,  and,  the  wife  not  hav- 
ing elected  to  rescind  the  antenuptial  contract 
for  that  reason  during  the  remainder  of  her 
husband's  life,  she  was  estopped  after  his  deatii 
to  repudiate  the  same  in  order  to  daim  a  wid- 
ow's share  of  her  husband's  estate. 

[Ed.  Note. — For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  |S  106-202,  204,  885;  Dec. 
Dig.  !  33.T 

2.  CONTBACTS  (J  270*)— BbSOISBION— BlOHTTO 

Bkscind— Time. 

Rescission  of  a  contract  when  not  effected 
by  consent  can  be  accomplished  only  by  reason- 
able diligence  to  rescind  promptly  on  discovery 
of  the  facts  giving  the  right  so  to  do  if  the  party 
entitled  is  fries  from  pnoue  influence  and  aware 
of  his  right  and  if  under  such  circumstances  be 
does  not  elect  to  rescind  within  a  reasonable 
time, 'but  continues  with  knowledge  of  the  facts 
to  accept  payments  due  under  the  contract  &e 
right  is  barred. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cient  Dig,  gg  1189,  1200;  Dec.  Dig.  g  270.*] 

8.  Tbiai    (g  307*)— Gknerai.  Findimo— Evx- 

DENCB— FaILURB    to    MaKB    SFBCIAI.    FIND- 
ING. 

Where,  on  an  issue  of  estoppel  a[|ainst  a 
widow  to  claim  breach  of  an  antenuptial  con- 
tract by  her  husband  since  deceased,  the  court 
made  a  general  finding  that  she  was  estopped, 
which  was  sustained  by  the  evidence,  omissicHi 
to  specifically  find  that  her  failure  to  exer- 
cise her  right  to  rescind  during  the  husband's 
lifetime  was  not  caused  by  his  undue  influence 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  940-945 ;    Dec.  Dig.  g  397.  •] 

4.  Husband  and  Wmt  (g  34*)— Antenuptiai, 

CONTBACT— BBKACH     BT      HUSBAND — ESTOP- 
PEL OF  WiFB— Findings— Evidence. 

On  an  issue  as  to  a  widow's  right  to  admin- 
ister her  deceased  husband's  estate,  evidence  held 
to  warrant  a  finding  that  her  failure  to  exercise 
her  right  to  rescind  an  antenuptial  contract  be- 
tween them  during  her  husband's  life  was  not 
caused  by  his  undue  influence,  and  that  she  was 
therefore  estopped  to  deny  that  she  was  bound 
thereby  because  of  his  alleged  breach  of  the  con- 
tract which  was  complete  11  years  prior  to  his 
death. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  gg  204,  205;  Dec.  Dig.  g  34.*] 

In  Bank.  Appeal  from  Superior  Court; 
Sacramento  County ;  O.  W.  Nicol,  Judge. 

In  the  matter  of  the  estate  of  Adam  War- 
ner, deceased.  Applications  by  Katie  War- 
ner and  by  Adam  J.  Warner  for  letters  of  ad- 
ministration. From  an  order  directing  the  is- 
suance of  letters  to  Adam  J.  Warner  and 
denying  the  motion  of  Katie  Warner  for  a 
new  trial,  she  appeals.    Affirmed. 

See,  also,  158  Cal.  441,  111  Paa  362. 

A.  A.  De  lilgne  and  B.  Platnauer,  both  of 
Sacramento,  for  appellant  A.  L.  Shlnn  and 
W.  F.  Renfro,  both  of  Sacramento,  for  re- 
spondent 

FEB  CTJBIAM.  A  rehearing  in  bank  was 
ordered  in  t&is  cause  after  a  decision  in  de- 
partment 1  of  this  court    Upon  further  con- 
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slderatioii  of  the  case  we  are  satisfied  wltb 
the  reasoning  and  conclusions  reached  In 
the  opinion  in  department,  adopt  that  opin- 
ion as  the  opinion  of  the  court  in  banic,  and 
affirm  the  orders  appealed  fmm. 

The  opinion  In  department,  written  by 
Justice  SHAW  and  concurred  in  by  his  as- 
sociates in  department.  Justices  ANGEIv- 
LOTTI   and  SLOSS,  is  as  follows: 

"In  this  matter,  the  appellant  Katie  Warner, 
the  widow  of  deceased,  applied  for  letters  of  ad- 
ministration of  his  estate.  The  respondent, 
Adam  J.  Warner,  a  son  of  the  deceased,  filed  a 
counter  petition  asking  that  letters  be  issued  to 
himself.  He  also  filed  a  written  opposition  to 
'  the  widow's  petition.  The  widow,  in  turn,  con- 
tested his  petition.  After  a  trial  of  the  issues 
thus  presented,  the  court  found  in  favor  of  the 
son  and  made  an  order  directing  that  letters  of 
adtnioistration  issue  to  him.  From  this,  older 
and  from  a  subsequent  order  denying  her  motion 
for  a  new  trial,  the  widow  appeals. 

"There  have  been  two  previous  appeals  in  the 
ease.  The  son,  in  his  written  opposition,  set 
up  as  a  bar  to  the  widow's  right  to  letters  an 
antenuptial  agreement  between  her  and  the  de- 
ceased, whereby  she  relinquished  all  right,  claim, 
and  interest  in  bis  estate,  as  heir  or  otherwise. 
In  her  answer  thereto  she  alleged:  (1)  That 
the  agreement  was  obtained  by  fraud ;  (2)  that 
it  was  the  result  of  a  mutual  mistake ;  (3)  that 
it  was  without  adequate  consideration  ;  (4)  that 
Adam  Warner  in  his  lifetime  waived  the  agree- 
ment; (6)  that  be  had  in  his  lifetime  failed  to 
perform  it  A  general  demurrer  to  this  answer 
was  sustained,  and  letters  were  awarded  to  the 
■on.  She  appealed,  and  the  order  was  thereupon 
reversed  by  the  District  Court  of  Appeal,  to 
which  the  appeal  had  l>een  duly  transferred. 
That  court  held  that  the  agreement,  on  its  face, 
barred  her  right  to  letters  of  administration,  that 
the  answer  thereto  was  sufficient  upon  a  gener- 
al demurrer,  and  that  the  court,  in  that  pro- 
ceeding, bad  jurisdiction  to  inquire  into  the  facts 
upon  which  slie  sought  to  impeach  the  agree- 
ment. See  0  Cal.  App.  361.  Upon  the  second 
hearing  in  the  superior  court,  findings  were  made 
against  her  upon  all  the  issues  and  letters  were 
again  awarded  to  the  son.  Again  the  widow 
appealed  to  the  Supreme  Court,  and  again  the 
order  was  reversed.  This  reversal  was  placed 
on  the  ground  that  there  was  no  evidence  to  sup- 
port the  finding  that  Adam  Warner  liad  perform- 
ed the  conditions  of  the  contract  on  his  part. 
In  bis  petition  and  in  his  written  opposition,  the 
son  had  alleged  such  performance.  Upon  the 
first  appeal  tiiis  allegation  was  held  to  present 
a  material  issue.  Upon  the  second  appeal  this 
statement  upon  the  first  appeal  was  held  to  have 
become  the  law  of  the  case.  158  Cal.  441,  111 
Pac.  352.  It  was  further  decided  that  the  find- 
ing upon  the  issue  as  to  performance  was  not 
sustained  by  evidence  tending  to  abow  that  the 
widow  had  waived  performance  by  consenting 
to  the  nonperformance  at  or  before  the  time  of 
its  occurrence.  There  was  no  finding  that  there 
bad  been  such  waiver. 

"The  antenuptial  agreement  provided  that  Adam 
Warner  should  take  care  of,  keep,  maintain, 
support,  and  educate  the  minor  child  of  the  wid- 
ow, .a  daughter  named  Mary,  then  about  12  years 
old.  It  is  claimed  that  Adam  Warner  failed  to 
perform  this  covenant,  in  so  far  as  it  bound  him 
to  maintain  and  educate  Mary  during  her  minor- 
ity. The  son,  after  the  last  appeal,  amended 
his  pleadings  by  alleging  a  waiver  of  perform- 
ance in  this  respect,  and  further  by  alleging  that 
the  widow  was  estopped  to  claim  such  failure  of 
performance  as  a  ground  for  the  impeachment 
of  the  contract 

"In  addition  to  the  covenant  to  support  her  and 
to  support  and  educate  the  child,  the  agreement 
provided  that  the  said  Adam  Warner  should  pay 


the  said  Eatte  Warner  the  sum  of  one  hnndred 
dollars  per  annum  out  of  his  own  property*  and 
that  at  hifl  death  she  should  receive  fl,000  from 
his  estate.  It  was  held  upon  the  first  appeal 
that  tliis  right  to  receive  $1,000  was  a  mere 
claim  and  did  not  give  her  an  interest  in  the  es- 
tate sufficient  to  entitle  her  to  administration  as 
widow  or  heir.  The  antenuptial  agreement  was 
executed  on  May  17,  1889.  The  marriage  took 
place  on  the  same  day.  Mary  Winkelman,  tlie 
daughter,  became  of  age  on  July  9,  1895,  and 
about  that  time  she  was  married  to  li.  H.  Slater. 

'^he  court  below  found  that  the  widow  did  not 
refuse  to  allow-  Adam  Warner  to  perform  the 
covenant  for  the  minor  child's  support  and  edu- 
cation or  prevent  such  performance  by  sending 
her  away  from  home  and  tliat  she  did  not  by  rea- 
son thereof  prevent  or  waive  such  performance^ 
It  baaed  its  decision  giving  letters  to  the  son 
solely  upon  the  ground  that  the  widow  was  es- 
topped to  take  advantage  of  the  nonperformance 
to  defeat  the  agreement  Upon  tlils  point  the 
finding  is  as  follows:. 

"  'That  said  Katie  Warner  is  estopped  to  claim 
that  the  said  agreement  was  not  in  full  force 
and  effect  at  the  time  of  the  deaUi  of  said  Adam 
Warner,  and  is  estopped  from  claiming  that  the 
covenants  relating  to  the  care,  maintenance,  sup- 
port, and  education  of  said  minor  child  were  not 
fully  performed  by  said  Adam  Warner.  That 
said  estoppel  arises  out  of  the  follovring  facts: 
That  said  Adam  Warner  failed  to  perform  said 
covenant  relative  to  the  care,  maintenance,  sup- 
port, and  education  of  said  minor  child  imme- 
diately after  the  marriage  of  said  Adam  War- 
ner and  Katie  Warner,  and  at  all  times  sub- 
sequent ;  that  said  minor  child  became  of  lawful 
age  and  was  married  more  than  ten  years  before 
the  death  of  said  Adam  Warner  and,  at  all  times 
after  the  marriage  of  said  Adam  Warner  and  said 
Katie  Warner,  and  up  to  the  time  of  the  death  of 
said  Adam  Warner,  said  Katie  Warner,  with  full 
knowledge  of  the  default  of  said  Adam  Warner 
in  the  performance  of  said  covenants,  continued 
to  receive  and  accept  from  said  Adam  Warner 
the  annual  payment  of  $100  therein  provide^ 
and,  at  all  times,  the  said  Katie  Warner  and 
the  said  Adam  Warner  treated  the  said  agree- 
ment as  being  in  full  force  and  effect  and  each 
performed  all  of  the  covenants  of  said  agree- 
ment except  that  the  said  Adam  Warner  failed 
to  perform  the  covenants  relative  to  the  care, 
maintenance,  support  and  education  of  said  mi- 
nor child.' 

[1,2]  "It  is  not  daimed  that  the  specific  facta 
set  forth  in  this  finding  are  contrary  to  the  evi- 
dence.  The  appellant  insists  that  they  are  In- 
sufficient, if  true,  to  create  an  estoppel.  This 
claim  we  think  is  wholly  untenable.  Adam 
Warner  died  on  January  22,  1906.  .  His  breach 
of  the  contract  became  complete  in  July,  1895, 
at  which  time  Mary,  the  minor  child,  became  of 
age  and  was  married.  The  right  which  the  wid- 
ow now  claims,  as  against  the  validity  of  the 
agreement,  is  the  right  to  repudiate  or  rescind  it 
because  of  this  breach  and  thus  to  avoid  its  re- 
sults upon  her.  This  right  to  rescind  accrued 
to  her,  if  at  all,  immediately  upon  the  breach 
becoming  complete  in  1895.  If  she  then  desired 
to  avail  herself  of  it  by  repudiating  the  con- 
tract and  to  claim  immunity  from  its  effect  to 
deprive  her  of  any  share  of  the  decedent's  estate 
as  heir  or  otherwise,  it  was  incumbent  upon  her 
to  act  promptly  in  the  matter  and  to  refuse 
further  recognition  of  the  contract  Rescission, 
when  not  effected  by  consent,  can  be  accomplish- 
ed only  by  the  use  of  reasonable  diligence  to 
rescind  promptly  upon  discovery  of  the  facta 
which  entitle  the  party  to  rescind,  if  such  party 
is  free  from  undue  influence,  and  is  aware  of  the 
right  to  rescind.  Code  Civ.  Proc  {  1691. 
Where  one  has  a  right  to  rescind  a  contract  be- 
cause of  a  breach  by  the  other  party,  and,  with 
knowledge  of  such  right,  continues  thereafter  to 
accept  from  the  other  party  payments  due  thei«- 
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under,  the  right  of  snch  person  to  rescind  the 
contract  for  that  breach  is  thereby  barred.  De- 
lano V.  Jacoby,  96  Cal.  280,  31  Pac.  290,  31  Am. 
St.  Kep.  201;  Oppenheimer  v.  Clunie,  142  Cal. 
320,  75  Pac.  890;  2  Pom.  Eq.  Jur.  §§  817,  897, 
917.  The  effect  of  such  conduct  is  sometimes 
called  a  waiver  of  the  right  to  rescind,  and  some- 
times it  is  said  that  it  creates  an  estoppel 
against  that  right.  The  mere  name  given  to  the 
effect  of  the  conduct  is  immaterial.  Upon  the 
breach  of  the  covenant  she  had  her  option  either 
to  treat  the  contract  as  subsisting  and  to  rely 
upon  her  right  to  recover  damages  for  that 
breach,  or  to  rescind  it  altogether  and  thereafter 
to  refuse  to  recognize  it  or  act  under  it  and 
thenceforth  to  claim  a  restoration  to  her  prospec- 
tive rights  in  bis  estate  at  his  death  as  his  wid- 
ow. Her  conduct  in  subsequently  receiving  and 
accepting  these  payments  up  to  the  time  of  his 
death  clearly  evinces  an  intention  not  to  rescind 
the  contract  but  to  insist  upon  its  validity.  Aft- 
er having  so  acted  for  the  ten  years  succeeding 
the  breach  and  having  thereby  induced  him  to 
continue  making  the  payments  of  $100  each  year 
aa  the  contract  provided,  she  cannot  now  assert 
her  former  right  to  rescind. 

[3,  4]  "It  is  suggested  that  the  ronrt  does  not 
expressly  tind  that  her  failure  to  exercise  her 
right  to  rescind  was  not  caused  by  the  undue 
influence  of  her  husband,  and  hence  that  the 
presumption  that  she  was  under  such  influence 
must  prevail,  and  that  this  excuses  her  failure 
to  exercise  hep  right  We  are  of  the  opinion 
that  this  point  is  covered  by  the  general  finding 
that  she  is  estopped  to  claim  that  the  agree- 
ment is  now  not  fully  performed  by  reason  of  the 
specific  facts  stated.  If  she  bad  been  prevented 
from  earlier  rescission  by  his  undue  influence, 
then  she  would  not  have  been  estopped.  The 
finding  therefore  implies  that  she  was  not  so 
prevented.  Thus  construing  the  finding,  it  is  ful- 
ly sustained  on  this  point'  by  the  evidence.  The 
parties  were  estranged  during  the  last  seven 
years  of  his  life,  and  in  the  year  1900  there  was 
sharp  litigation  between  them  concerning  the 
effect  of  this  agreement  upon  her  right  to  file  a 
declaration  of  homestead  upon  his  land.  He 
brought  an  action  to  cancel  the  homestead  decla- 
ration on  the  ground  that  it  was  filed  without 
his  consent  and  that  the  antenuptial  agreement 
prevented  her  from  claiming  a  homestead  inter- 
est in  his  property.  In  that  litigation  she  had 
the  advice  of  her  own  attorney  in  regard  to  the 
agreement  and  its  legal  effect.  This  occurred 
several  years  after  the  complete  breach  of  the 
covenant  and  six  years  before  his  death,  during 
all  of  which  time  she  continued  to  receive  the 
payments. 

"There  is  no  merit  in  the  claim  that  this  ques- 
tion of  estoppel  was  decided  against  the  son  by 
this  court  on  the  last  appeal  and  has  now  be- 
come the  law  of  the  case.  The  court  there,  in 
reversing  the  order  on  the  ground  that  there  was 
no  evidence  to  sustain  the  finding  on  the  mate- 
rial issue  of  nonperformance,  said  that  this  omis- 
sion was  not  cured  by  the  fact  that  evidence 
had  been  introduced  tending  to  show  that  the 
widow  had  waived  the  nonperformance  by  con- 
senting thereto  at  or  before  the  time  of  the 
breach.  On  the  issue  of  waiver  there  was  no 
finding.  No  other  reference  was  made  to  the 
subject  of  waiver  or  estoppel.  The  fact  that  she 
accepted  annual  payments  after  the  breach  oc- 
curred is  not  even  mentioned,  nor  is  anything 
said  about  the  effect  of  such  acceptance.  No 
rule  of  law  was  announced  in  that  opinion  which 
could  become  the  law  of  the  case  on  the  facts 
presented  upon  the  present  appeal  on  the  sub- 
ject of  estoppel  or  waiver. 

"These  comprise  all  the  questions  presented 
in  support  of  the  appeal.  We  find  no  ground 
upon  which  the  order  complained  of  can  be 
deemed  erroneous." 

The  orders  appealed  from  are  affirmed. 

We  dissent:  ANGELLOTTI,  J.;  MELVIN,  J. 


aet  Cal.  i> 

ALBERT  PICK  &  CO.  t.  JORDAN,  SecK- 

tary  of  State.    (S.  F.  6392.) 

(Supreme  Court  of  California.     Dec.  16,  1914. 

Rehearing  Denied  Jan.  14,  1915.) 

1.  CoTTBTS    (S    97*)— Fbdesal    Coubtb— Coir- 
TBOLLiNO  Decisions. 

A  state  court  in  deciding  a  federal  ques- 
tion must  conform  to  the  latest  decision  of  the 
federal  Supreme  Court  thereon,  though  it  ne- 
cessitates the  reversal  of  its  own  prior  deci- 
sions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent, 
Dig.  i§  32&-«33;   Dec.  Dig.   S  97.*] 

2.  Taxation  (J  53*)— "Excise  Tax"— Nature. 

An  "excise  tax"  is  an  inland  impost  levied 
on  articles  of  manufacture  or  sale  and  also  on 
licenses  to  pursue  trades  or  dealing  in  com- 
modities, and  is  frequently  denominated  a  privi- 
lege o^  occupation  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  127 ;  Dec.  Dig.  f  63.* 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Excise.] 

8.  CoincERCE    (8   69*)— CoBPoaATioHS— Pkivi- 

LEOKs— Excise  Taxes. 

The  taxes  imposed  by  Pol.  Code,  S  409,  re- 
quiring the  Secretary  of  State  to  charge  and 
collect  fees  for  filing  articles  of  incorporation, 
graduated  on  the  amount  of  the  capital  stock, 
and  by  St.  1905,  p.  493,  imposing  an  annaal 
license  tax  on  foreign  corporations  doing  busi- 
ness in  the  state,  are  excise  taxes,  demanded 
as  a  privilege  for  the  right  to  do  a  domestic 
business,  and  not  taxes  oased  on  the  capital 
stock  but  merely  measured  thereby,  and  the  im- 
position of  the  taxes  on  a  foreign  corporation 
selling  its  merchandise  in  the  state,  though 
manufactured  elsewhere,  is  not  an  interference 
with  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  U  100,  118-119;   Dec.  Dig.  |  69.*1 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Connty  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Petition  for  mandate  by  Albert  Pick  & 
Co.  against  Frank  C.  Jordan,  as  Secretary  of 
State,  to  direct  the  filing  of  a  certified  copy 
of  articles  of  Incorporation,  without  pay- 
ment of  fees.  From  a  Judgment  awarding 
the  mandate  prayed  for,  Frank  C.  Jordan, 
appeals.    Beversed  with  directions. 

U.  S.  Webb,  Atty.  Gen.,  Raymond  Benja- 
min, Chief  Deputy  Atty.  Gen.,  John  H.  Rlor- 
dan,  Asst  Atty.  Gen.,  for  appellant.  McClel- 
lan  &  McClellan,  J.  C.  Campbell,  and  David 
L.  Levy,  all  of  San  Francisco,  for  respondent 
Campbell,  Weaver,  Sheldon  &  Levy,  of  San 
Francisco,  amici  curiie. 


HBINSHAW,  J.  Petitioner  Is  a  corponir 
tion,  organized  under  the  laws  of  the  state 
of  Illinois,  for  the  purpose  of  manufacturing 
and  selling  and  generally  dealing  in  china, 
glassware,  pottery,  restaurant  supplies,  and- 
other  merchandise.  It  manufactures  none  of 
the  enumerated  articles  In  the  state  of  Cali- 
fornia. However,  as  it  avers  in  its  petltlcm. 
It  has  for  a  long  time  been  engaged  In  Inter- 
state commerce  in  these  goods  and  wares  be- 
tween the  state  of  Illinois,  the  state  of  Cali- 
fornia, and  other  states  of  the  United  States. 


*Far  otbar  cases  see  same  topic  and  section  NCMBSB  In  Dec.  Die.  *  Am.  Dig.  Key-No.  Serlea  £  Rap'r  IndesH 
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It  maintains  a  bfandi  office  and  place  of 
)>uslness  In  the  city  and  county  of  San  Fran- 
cisco, and  sells  Its  goods,  wares,  and  mer- 
chandise in  the  dty  and  connty  of  San  Fran- 
cisco and  In  other  states  of  the  United  States, 
and  ships  its  goods,  wares,  and  merchandise 
from  the  state  of  Illinois  Into  the  state  of 
California  and  into  other  states,  and  from 
the  state  of  California  into  other  states.  It 
has  tendered  to  the  secretary  of  state  for 
filing  a  certified  copy  of  its  articles  of  in- 
corporation with  other  appropriate  papers 
required  by  the  laws  of  the  state,  and  the 
secretary  of  state  has  refused  to  file  the 
came  excepting  upon  prepayment  of  the  fee 
fixed  by  section  416  of  the  Political  Code 
(now  409,  Pol.  Code),  and  the  fee  prescribed 
by  section  2  of  the  act  relating  to  revenue 
and  taxation  providing  for  a  license  tax  on 
corporations.  Stats.  1905,' p.  493.  Petition- 
er, refusing  to  pay  the  fees,  made  applica- 
tion to  the  superior  court  of  the  city  and 
county  of  San  Francisco  for  mandate  against 
the  secretary  of  state  directing  him  to  file 
these  papers  without  payment  of  the  fee  ex- 
acted by  the  terms  of  subdivision  4  of  sec- 
tion 409  above  cited  and  the  corporation  li- 
cense tax  of  1905. 

The  secretary  of  state  answered,  setting 
forth  that  the  petitioner,  besides  the  conduct 
of  interstate  commerce  in  which  it  is  admit- 
tedly engaged,  transacts — 

"a  large  volume  of  intrastate  business  within 
the  state  of  California;  that  said  intrastate 
business  forms  no  part  of  and  is  neither  inex- 
tricably nor  necessarily  connected  with  the 
interstate  business  of  said  company ;  and  re- 
spondent further  alleges  that  its  said  interstate 
business  is  nowise  dependent  upon  the  afore- 
said intrastate  business  of  said  company;  that 
the  authorized  capital  stock  of  said  company 
amounts  to  one  million  dollars." 

A  general  demurrer  to  this  answer  was  In- 
terposed and  sustained,  and  the  trial  court 
filed  its  findings  of  fact  and  conclusions  of 
law,  wherein  it  declared  in  accordance  with 
the  allegations  of  the  petition  and  awarded 
the  mandate  prayed  for.  The  secretary  of 
state  has  appealed  from  this  Judgment. 

[1]  Upon  this  appeal  we  are  asked  to  dis- 
tinguish this  case  from  that  of  Mulford  Co. 
V.  Curry,  163  CaL  276,  125  Pac.  236,  where 
this  court,  in  the  matter  of  the  exaction  of 
taxes  or  fees  upon  corporations  engaged  in 
interstate  commerce,  sought  (though  perhaps 
In  vain)  to  determine  the  underlying  prin- 
ciples and  to  follow  the  rulings  of  the  Sa- 
preme  Court  of  the  United  States  enunciat- 
ed In  that  series  of  cases  beginning  with 
Western  Union  Telegraph  Co.  v.  Kansas,  216 
U.  S.  1,  30  Sup.  Ct  190,  54  h.  Ed.  355.  We 
are  asked  to  do  this  because  of  the  new  light 
which  it  lE  said  has  been  shed  upon  the  legal 
questions  Involved  by  the  cases  of  Baltic  Min- 
ing (3o.  and  S.  S.  White  Dental  Manufactur- 
ing Co.  V.  Commonwealth  of  Massachusetts, 
decided  by  the  Supreme  Court  of  the  United 
States,  and  reported  in  231  U.  S.  68,  34  Sup. 
Ct  16.  58  L.  Ed.  127. 


In  Mulford  Co.  v.  Curry  this  court  expressed 
the  reluctance  It  felt  over  the  necessity  of  ap- 
plying  the  principles  of  the  Western  Union 
Telegraph  Co.  v.  Kansas,  and  the  .other  like 
cases  to  the  fiscal  and  revenue  laws  of  the 
state.  It  did  so  under  the  compulsion  of  Its 
oath  to  uphold  the  Constitution  and  laws  of 
the  United  States  as  expounded  by  its  highest 
tribunal.  If  we  were  in  error  In  our  under- 
standing of  the  law.  If  the  Supreme  Court  of 
the  United  States  has  latterly  thrown  addi- 
tional light  upon  its  own  exposition  of  the 
law,  or  if  it  has  receded  from  any  of  the 
views  which  it  has  expressed  in  the  earlier 
cases,  it  la  for  this  court  to  remodel  Its  OMm 
decisions  In  swift  conformity  therewith. 

It  becomes  necessary,  therefore,  even  at 
the  peril  of  prolixity,  to  set  forth  the  under- 
standing which  this  court  had,  and  which 
in  Mulford  Co.  v.  Curry  It  expressed,  of  the 
legal  principles  enunciated  and  the  legal 
controversies  decided  In  that  series  of  cases 
beginning  with  the  Western  Union  Telegraph 
Co.  V.  Kansas. 

By  the  law  of  Kansas  every  foreign  cor- 
poration "seeking  to  do  business  in  this 
state"  was  required  to  file  a  copy  of  its 
charter  or  of  its  articles  of  incorporation  with 
the  secretary  of  state,  and,  when  so  filing, 
to  "pay  to  the  state  treasurer  of  Kansas, 
for  the  benefit  of  the  permanent  school  fund, 
a  charter  fee  of  oue-tenth  of  one  per  cent 
of  Its  authorized  capital  upon  the  first  $100,- 
000  of  Its  capital  stock  or  any  part  thereof, 
and  upon  the  next  $400,000- or  any  part  there- 
of one-twentieth  of  one  per  cent ;  and  for 
each  million  or  major  part  thereof  over  and 
above  the  sum  of  $500,000,  $200."  The  West- 
ern Union  Telegraph  Company,  a  New  York 
corporation,  was  conducting  business  in  the 
state  of  Kansas.  That  business  was  both 
interstate.  Involving  the  reception  within  the 
state  of  messages  from  points  outside  of  the 
state,  and,  conversely,  the  sending  of  mes- 
sages from  points  within  the  state  to  points 
outside  the  state,  and  intrastate  or  domestic, 
consisting  of  the  sending  and  reception  of 
messages  between  different  points  wholly 
within  the  state.  It  refused  to  make  the  fil- 
ing and  pay  the  fee  prescribed  by  the  Kansas 
statute,  and  the  state  brought  Its  action  in 
one  of  Its  own  courts  against  the  company, 
seeking  to  oust  and  restrain  it  from  doing 
any  domeitio  business  within  the  state,  such 
being  one  of  the  penalties  by  the  laws  uf 
Kansas  prescribed.  The  state  court  rendered 
Its  decree  of  ouster  and  restraint  as  prayed 
for.  The  cause  was  transferred  under  writ 
of  error  to  the  Supreme  Court  of  the  United 
States,  and  there  decided  by  a  sharply  divid- 
ed court  upon  an  elaborate  opinion  banded 
down  by  Mr  Justice  Harlan.  The  Western 
Union  Telegraph  Company  was  canitallzed 
for  $100,000,000.  The  "charter  fee"  (such  is 
the  description  of  the  fee  used  by  the  state 
of  Kansas)  In  the  case  of  the  Western  Union 
Telegraph  Company  amounted  to  $20,100. 
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Amongst  tbe  contentions  of  tlie  state  of 
Kansas  In  snpiwrt  of  the  validity  of  the  Jndg- 
ment  of  its  court  were  that  it  had  the  ab- 
solute right  to  impose  the  terms  and  condi- 
tions upon  which  a  foreign  corporation  might 
do  a  domestic  business  within  its  territorial 
limits;  that  the  fiscal  law  nnder  review  im- 
posed as  such  condition  the  payment  of  a 
charter  fee  based  on  or  admeasured. by  the 
pAr  value  of  the  capital  stock  of  corpora- 
tions; tliat  this  was  not  a  tax  upon  the 
property  of  the  corporation  either  within  or 
without  the  state,  but  was  "a  local  police 
regulation  on  local  business  <HUy";  that  tbe 
fact  that  the  statute  might  cause  incon- 
venience to  Interstate  business  did  not  ren- 
der it  unconstitutional;  that  the  failure  to 
comply  with  the  law  did  not  prevent  the 
foreign  corporatton  from  continuing  to  the 
fullest  extent  in"  engaging  in  interstate  com- 
merce. Tbe  contentions  of  plaintiff  in  error 
are  set  forth  by  the  Supreme  Court  In  the 
opening  paragraph  of  the  opinion  which  it 
rendered  in  that  case.    They  are  as  follows: 

"The  contentions  of  the  company,  to  which 
particular  attention  will  be  directed,  are,  in 
substance,  that  the  requirement  that  it  pay, 
for  tbe  benefit  of  the  permanent  school  fund  of 
the  state,  a  given  per  cent,  of  it*  authorised 
capit<U,  wherever  and  however  employed,  as  a 
condition  of  its  right  to  continue  to  do  do- 
mestic basiness  in  Kansas,  is  a  regulation 
which,  by  its  necessary  operation,  directly  bur- 
dens or  embarrasses  interstate  commerce,  and 
therefore  is  illegal  under  the  commerce  clause 
of  the  Constitution ;  further,  that  such  a  re- 
quirement involves  tbe  taxation  not  only  of 
the  company's  interstate  business  everywhere, 
but  equally  the  property  employed  bv  it  beyond 
the  limits  of  the  state,  a  thing  which  could  not 
be  done  consistently  with  the  due  process  of 
law   enjoined   by   the   fourteenth   amendment." 

And  here,  at  the  outset.  It  may  be  well  to 
state  that  each  and  every  one  of  these  con- 
tentions is  to  the  fullest  extent  sustained  by 
the  decision.  It  is  to  be  remembered  that  the 
Supreme  Court  itself  declares  that  these  con- 
tentions are  the  ones  to  wblch  particular  at- 
tention wUl  be  directed.  What  the  Supreme 
Court  decides  is  that  without  regard  to  the 
name  by  which  the  license,  or  fee,  or  excise, 
or  Impost,  or  occupation  or  privilege  tax,  may 
be  called,  when  it  takes  the  form  that  it  took 
in  Kansas,  of  an  exacted  payment  of  a  given 
I)er  cent  of  the  authorized  capital  stock,  this 
exaction  accomplishes  two  distinct  Illegal 
and  unconstitutional  results.  First,  It  is  In 
legal  effect  a  tax  upon  all  of  the  proper- 
ty represented  by  the  capital  stock  of  the  cor- 
poration, therefore  a  tax  upon  such  parts  of 
the  property  as  were  engaged  in  interstate 
commerce,  and  therefore  an  invalid  tax  un- 
der the  commerce  clause  of  the  Constitution 
of  tbe  United  States;  and,  second,  it  is  an 
attempt  by  the  state  to  tax  property  beyond 
its  territorial  Jurisdiction,  and  is  therefore 
confiscatory  in  nature  and  violative  of  the 
fourteenth  amendment  of  the  Constitution. 
That  there  can  be  no  possibility  of  misunder- 
standing the  meaning  of  the  Supreme  Court 
In  this  particular,  we  shall  employ  a  few 


quotations  from  Its  decisions.  But  before  do- 
ing so  we  will  qaote  one  sentence  from  the 
dissenting  opinion  of  Mr.  Justice  Holmes  in 
this  particular  case.  Bearing  In  mind  that 
the  majority  of  the  Supreme  Court  declared 
that  the  Kansas  law  imposed  a  tax,  we  note 
Justice  Holmes  in  dissenting  saying : 

"I  assume  that  a  state  cannot  tax  a  corpora- 
tion on  commerce  carried  on  by  it  with  another 
state,  or  on  property  outside  the  Jurisdicdon  of 
the  taxing  state;  and  I  assume,  further,  Uiat 
for  that  reason  a  tax  on  or  meat»red  by  the 
value  of  the  total  stock  of  a  corporation  like 
tbe  Western  Union  Telegraph  Company  ie 
void." 

Mr.  Justice  Holmes'  argument  proceeds  up- 
on the  view  that  Kansas  bad  not  imposed  a 
tax  at  all. 

"She  simply  has  said  to  the  company  that  if 
it  wants  to  do  local  business  it  mast  pay  a 
certain  sum  of  money.  •  •  •  The  whole 
matter  is  left  in  the  Western  Union's  hands." 

Tbe  prevailing  opinion  declared  that  there 
was  no  decision — 

"holding  that  a  state  may,  by  any  device, 
or  in  any  way,  whether  by  a  license  tax,  in 
the  form  of  a  fee,'  or  otherwise,  burden  the 
interstate  business  of  a  corporation  of  another 
state.  *  *  *  If  the  statute,  reasonably  inter- 
preted, either  directly  or  by  its  necessary  opera- 
tion, burdens  interstate  commerce,  it  must  be 
adjudged  to  be  invalid,  whatever  may  have  been 
the  purpose  for  which  it  was  enacted,  and  al- 
though the  company  may  do  both  interstate  and 
local  business.  This  court  has  repeatedly  ad- 
judged that  in  all  such  matters  the  judiciary 
will  not  regard  mere  forms,  but  will  look 
through  the  forms  to  the  substance  of  things." 

Then  says  the  court: 

"Looking,  then,  at  the  natural  and  reasonable 
effect  of  the  statute,  disregarding  mere  forma 
of  expression,  it  is  clear  that  the  making  of  the 
payment  by  the  telegraph  company,  as  a  char- 
ter fee,  of  a  given  per  cent,  of  it>  authorized 
capital,  representing,  as  tliat  capital  clearly 
does,  all  of  its  business  and  property,  both  with- 
in and  outtide  of  the  »tate,  a  condition  of  its 
right  to  do  local  business  in  Kansas,  is,  in  its 
essence,  not  simply  a  tax  for  the  privilege  of 
doing  local  business  in  the  state,  but  a  burden 
and  tax  on  the  company's  interstate  business 
and  on  its  property  located  or  used  outside  of 
the  state.  The  express  words  of  the  statute 
leave  no  doubt  as  to  what  is  tbe  basil  on  which 
the  fee,  specified  in  the  state  statute,  rests. 
That  fee,  plainly,  Is  not  based  on  such  of  the 
company  8  capital  stock  as  is  represented  in  its 
local  business  and  property  in  Kansas,  lie 
requirement  is  a  given  per  cent,  of  the  compa- 
ny's aathorized  capital;  that  is,  all  its  capital, 
wherever  or  however  employed,  whether  in  the 
United  States  or  in  foreign  countries,  and  what- 
ever may  be  the  extent  of  its  lines  in  Kun^* 
as  compared  with  its  lines  outside  of  that  state. 
What  part  of  the  fee  exacted  is  to  be  attributed 
to  the  company's  domestic  business  In  Kansas 
and  what  part  to  interstate  business  the  state 
has  not  chosen  to  ascertain  and  declare  in  the 
statute.  It  strikes  at  tbe  company's  entire  bqsi- 
ness  wherever  conducted  and  its  property  wher- 
ever located,  and,  in  terms,  makes  it  a  condi- 
tion of  the  telegraph  company's  right  to  trans- 
act pnrely  local  basiness  in  Kansas  that  it  shall 
contribute  for  the  benefit  of  the  state  school 
fund  a  given  per  cent  of  its  whole  authorized 
capital,  representing  all  of  its  property  and  all 
its  business  and  interests  everywhere.  •  •  • 
So,  in  the  case  now  before  ns,  the  exaction,  as 
a  condition  of  the  privilege  of  continning  to  do 
or  doing  local  business  in  Kansas,  that  the 
telegraph  company  shall  pay  e  given  per  cent  •/ 


Digitized  by 


Google 


CaL) 


ALBERT  PICK  A  CO.  ▼.  JORDAN 


609 


iU  outhorited  capital  itock,  is,  for  every  practi- 
cal purpose,  a  tax  both  on  the  company's  local 
business  in  Kansas,  and  on  its  interstate  business 
or  on  the  privilege  of  doing  interstate  business: 
for  the  statute,  by  its  necessary  operation,  will 
accomplish  precisely  the  result  that  would  have 
been  accomplished  had  it  been  made,  in  eapreat 
iDorit,  a  condition  of  doing  local  business  that 
the  telegraph  company  should  submit  to  taxa- 
tion upon  both  its  interstate  and  intrastate 
business  and  upon  its  interests  and  property 
everywhere,  as  represented  by  its  capital  stock. 
The  exaction  made  by  the  Kansas  statute  is  as 
much  a  tax  on  the  interstate  business  of  the 
company  and  on  its  property  outside  of  the 
state  aa  a  fee  or  tax  on  the  sale  of  an  article 
imported  only  for  sale  or  as  a  tax  on  the  occu- 
pation of  an  importer  would  be  a  tax  on  the 
property  imported." 

In  the  course  of  Its  argument  and  In  dem- 
onstration that  its  reasoning  was  not  meant 
to  apply  exclusively  to  tiiat  class  of  corpora- 
tions known  as  common  carriers,  it  uses  tliis 
Illustration : 

"If  a  domestic  corporation  engaged  in  the 
business  of  soliciting  orders  for  goods  manufac- 
tured, sold,  and  delivered  in  a  state,  should, 
in  addition,  solicit  orders  for  goods  manufactur- 
ed in  and  to  be  brought  from  another  state  for 
delivery,  could  the  former  state  make  it  a  oon- 
dition  of  the  right  to  engage  in  local  business 
within  its  limits  that  the  corporation  pay  a 
given  per  cent,  of  all  fees  or  commissions  re- 
ceived by  it  in  its  business,  interstate  and  do- 
mestic? There  can  be  but  one  answer  to  this 
question,  namely,  that  such  a  condition  would 
operate  as  a  direct  burden  on  interstate  com- 
merce, and  therefore  would  be  unconstitutional 
and  void.  Consistently  with  the  Constitution 
no  court  could,  by  any  form  of  decree,  recog- 
nise or  give  effect  to  or  enforce  such  a  condi- 
tion." 

And  in  announcing  the  familiar  doctrine 
that  Kansas  might  exact  a  license  tax  of  the 
corporation  "strictly  on  account  of  local  busi- 
ness done  by  it  in  that  state,"  it  couples  this 
statement  with  the  declaration : 

"But  It  is  altogether  a  different  thing  for 
Kansas  to  deny  it  the  privilege  of  doing  such 
local  business,  beneficial  to  the  public,  except 
on  condition  that  it  shall  firit  pay  to  the  state 
a  given  per  cent,  of  all  its  capital  stock,  repre- 
senting all  of  its  property,  wherever  situated, 
and  all  its  business  in  and  outside  of  the  state. 

And  the  opinion  concludes  as  follows : 

"The  right  of  the  Telegraph  Company  to 
continue  the  transaction  of  local  business  in 
Kansas  could  not  be  made  to  depend  upon  its 
submission  to  a  condition  prescribed  by  that 
state  which  was  hostile  both  to  the  letter  and 
spirit  of  the  Constitution.  The  company  was 
not  bound,  under  any  circumstances,  to  surren- 
der its  constitutional  exemption  from  state  tax- 
ation, direct  or  indirect,  in  respect  of  Its  inter- 
state business  and  its  property  outside  of  the 
state,  any  more  than  it  would  have  been  bound 
to  surrender  any  other  right  secured  by  the 
national  Constitution." 

The  next  case  of  Pullman  Co.  v.  Kansas, 
216  U.  S.  56,  30  Sup.  Ct  232,  54  L.  Ed.  378, 
arose  under  the  same  Kansas  statute,  Mr. 
Justice  Harlan  again  delivering  the  opinion. 
It  reiterates  and  reaffirms  the  opinion  and 
dedsion  of  the  Western  Union  Case,  and  de- 
fines that  decision  in  terms,  and  In  the  fol- 
lowing language : 

"The  Charter  Board,  we  have  seen,  gave  it 
permission  to  engage  in  intrastate  business  in 
Kansas  on  condition  that  it  should  pay  to  the 


State  Treasurer  for  t\e  benefit  of  the  perm^ 
netU  lehool  fund  of  tke  etate,  as  a  charter  fee, 
the  sum  of  $14,800,  which  is  the  prescribed 
statutory  per  cent,  of  the  company  s  author- 
ized capital,  representing  all  of  its  property  and 
interests  everywhere,  in  and  out  of  the  state, 
and  al{  its  business,  both  interstate  and  intra- 
state. It  does  not  appear  how  much  of  the 
single  'fee'  demanded  by  the  state  is  to  be  re- 
ferred to  the  interstate  business  of  the  company 
nor  how  much  to  its  property  outside  of  the 
state,  nor  what  part  has  reference  to  its  intra- 
state business  or  to  its  property  within  the 
state.  •  •  •  We  hold:  *  *  •  (2)  That  the 
requirement  that  the  company,  as  a  condition 
of  its  right  to  do  intrastate  business  in  Kan- 
sas, should,  in  the  form  of  a  fee,  pay  to  the 
state  a  specified  t>er  cent  of  its  authorized  capi- 
tal, was  a  violation  of  the  Constitution  of  the 
United  States,  in  that  such  a  single  fee,  based 
as  it  was  on  all  the  property,  interests,  and 
business  of  the  coinpany,  within  and  out  of 
the  state,  was,  in  effect,  a  tax  both  on  the  in- 
terstate business  of  that  company,  and  on  its 
property  outside  of  Kansas,  and  compelled  the 
company,  in  order  that  it  might  do  local  busi- 
ness in  Kansas  in  connection  with  its  Interstate 
bnsiness,  to  waive  its  constitutional  exemption 
from  state  taxation  on  its  interstate  business 
and  on  its  property  outside  of  the  state  and 
contribute  from  its  capital  to  the  support  of 
the  public  schools  of  Kansas." 

Mr.  Justice  White  filed  a  concurring  opinion 
in  that  case,  in  which,  while  assenting  to  the 
views  of  his  associates,  he  carried  the  doc- 
trine further  than  they,  declaring,  with  unim- 
peachable logic: 

"It  is  not  by  me  doubted  that  as  a  practical 
question  the  arbitrary  prohibition  against  doing 
a  local  bnsiness  imposed  on  one  engaged  in  and 
having  the-rigbt  to  engage  in  interstate  com- 
merce is  to  burden  that  business." 

Epigrammatically,  he  presents  the  contro- 
versy in  the  following  sentences : 

"The  only  right  here  challenged  is  the  au- 
thority of  a  state  to  impose  an  unconstitutional 
tax  and  validate  the  tax  by  making  the  pay- 
ment of  the  unlawful  tax  a  condition  of  the 
right  to  do  a  local  business.  And  this  upon 
the  false  assumption  that  absolute  power  to 
exclude  exists;  that  is,  to  impose  an  unlawful 
tax  and  sustain  it  by  another  unlawful  assump- 
tion of  power,  a  process  of  reasoning  which,  to 
my  mind,  must  rest  on  the  proposition  that  in 
deciding  questions  of  constitutional  power  it  is 
to  be  held  that  two  wrongs  make  a  right." 

Mr.  Justice  Holmes  again  dissented,  reit- 
erating in  amplified  form  the  views  expressed 
in  his  earlier  dissent,  and  concluding: 

"I  think  that  the  tax  in  question,  for  I  am 
perfectly  toilling  to  call  it  a  taa,  was  lawful  un- 
der all  the  decisions  of  this  court  until  last 
week."     (The  italics  are  ours.) 

The  next  case  was  Ludwig  v.  Western  Un- 
ion Telegraph  Co.,  216  U.  S.  146,  30  Sup.  Ct 
280,  54  L.  Ed.  423.  This  case  had  to  do  with 
an  Arkansas  law,  which  required  all  foreign 
corporations  to  file  copies  of  their  charters  or 
articles  of  Incorporation  with  the  secretary 
of  state,  under  heavy  penalties  for  failure  so 
to  do.  and  required  them  also  to  pay  into  the 
treasury  of  the  state,  "for  the  filing  of  said 
articles,  a  fee  of  $25  where  the  capital  stock 
is  $50,000  or  under;  $75  where  the  capital 
stock  Is  over  $50,000  and  not  more  than  $100,- 
000;  and  $25  additional  for  each  $100,000  of 
capital  stock."  The  Supreme  Court  of  the 
United  States  declared  that  the  case  could 
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not  "be  diettinguisbed  In  principle  from  West- 
em  Union  T.  Kansas  and  Pullman  Co.  v. 
Kansas,"  and  that  the  difference  In  the  word- 
ing of  the  Kansas  and  Arkansas  statutes — 
the  former  being  In  the  nature  of  a  percent- 
age tax,  the  latter  naming  fixed  sums  of  mon- 
ey based  upon  capitalization — did  not  differ- 
entiate the  cases  so  as  to  tal^e  the  Arkansas 
statute  out  of  the  ruling  of  the  former  cases. 
These  cases  were  followed  by  Atchison,  etc., 
Railway  Co.  v.  O'Connor,  223  U.  S.  280,  32 
Sup.  Ct  216,  56  L.  Ed.  436,  Ann.  Cas.  19130, 
1050.  The  statute  of  Colorado  exacted  a 
"fee"  of  a  foreign  corporatiou  of  two  cents 
npoD  each  $1,000  of  its  capital  stock,  which 
fee  It  was  declared  was  for  the  right  to  do  a 
local  business  within  the  state.  The  action 
was  brought  to  recover  the  tax  paid  under 
protest  Mr.  Justice  Holmes,  who  dissented 
in  the  earlier  cases,  delivering  the  opinion  of 
the  court,  declared: 

"Therefore  it  is  obvious  that  the  tax  Is  of  the 
kind  decided  by  this  court  to  be  unconstitu- 
tional, since  the  decision  below  in  the  present 
case,  even  if  the  temporary  forfeiture  of  the 
right  to  do  business  declared  by  the  statute  be 
confined  by  constructioo,  as  it  seems  to  have 
been  below,  to  do  business .  wholly  within  the 
state." 

Again  the  question  arose  in  International 
Text-Book  Co.  V.  Pigs,  217  U.  S.  91,  30  Sup. 
Ct.  481,  54  L.  Ed.  678,  27  L.  R.  A.  (N.  S.) 
493,  18  Ann.  Cas.  1103.  The  International 
Text-Book  Company  was  a  Pennsylvania 
corporation  organized  for  purpose  of  profit 
and  with  a  capital  stock.  It  combined  the 
publication  of  text-books  and  courses  of  in- 
struction in  various  arts  and  sciences  with  an 
educational  school  conducted  by  correspond- 
ence, to  the  students  of  which  it  transmitted 
for  a  consideration  these  text-books  and  edu- 
cational courses.  It  employed  salaried  agents 
^vlthin  specified  territories  to  secure  pupils  or 
students.  It  did  so  In  Kansas.  It  failed  or 
refused  to  comply  with  certain  provisions  of 
the  Kansas  statute,  one  the  provision  for  tbe 
charter  fee  considered  in  Western  Union  Tele- 
graph Co.  V.  Kansas,  supra,  and  another  tbe 
provision  requiring  it  to  file  with  the  secre- 
tary of  state  a  detailed  statement  showing 
the  authorized  capital,  the  paid-up  capital 
stock,  the  amount  of  assets  and  liabilities, 
etc.  Among  the  penalties  prescribed  for  a 
failure  so  to  do  was  the  denial  of  the  right  to 
the  defaulting  corporation  to  maintain  an 
action  in  any  of  the  courts  of  the  state.  The 
International  Text-Book  Company  sued  Plgg 
as  a  debtor  under  one  of  its  contracts  of  In- 
struction. Tbe  Supreme  Court  of  the  United 
States  reaffirmed  the  invalidity  of  tbe  Kan- 
sas charter  fee  statute,  and  further  declared: 

"It  is  the  established  doctrine  of  Cbis  court 
that  a  state  may  not,  in  any  form  or  under  any 
guise,  directly  burden  the  prosecution  of  inter- 
state business.  But  such  a  burden  is  imposed 
when  the  corporation  of  another  state,  lawfully 
engaged  in  interstate  commerce,  is  required,  as 
a  condition  of  its  right  to  prosecute  its  business 
in  Kansas,  to  make  and  file  a  statement  set- 
ting forth  certain  facts  which  the  state  con- 


fessedly could  not  control  by  legislation.  It  re- 
sults that  the  provision  as  to  tbe  statement  men- 
tioned in  section  1283  [Gen.  St.  1901]  most  fall 
before  _  the  Constitution  of  die  United  States, 
and  with  it — according  to  the  established  rule* 
of  statutory  construction — must  fall  that  part 
of  the  «ame  tection  which  provides  that  the  ob- 
taining of  the  certificate  of  the  secretary  of 
state  that  such  statement  has  been  properly 
made  shall  be  a  condition  precedent  to  the  right 
of  the  plaintiff  to  maintain  an  action  in  the 
courts  of  Kansas." 

And,  finally,  was  decided  In  Bucks  Stove  ft 
Range  Co.  v.  Vickers,  226  U.  S.  205,  33  Sap, 
Ct.  41,  57  L.  Ed.  189,  where  this  purely  man- 
ufacturing and  mercantile  corporation  offend- 
ed against  the  same  Kansas  law  and  was  held 
by  the  Supreme  Conrt  to  be  Immune  from 
punishment  therefor,  under  authority  of  tbe 
Pigg  Case,  supra. 

We  have  now  considered  all  of  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  (saving  the  Massachusetts  case  here- 
inafter to  be  reviewed)  which  can  have  any 
bearing  upon  the  questions  before  us.  It 
becomes  pertinent  here  to  take  up  for  brief 
aualj-sis  the  case  of  Mulford  Co.  v.  Curry, 
supra,  wherein  in  this  state  tbe  foregoing  de- 
cisions of  the  Supreme  Court  first  came  nn- 
der  review.  Tbe  more  pertinent  does  it  be- 
come to  do  this  since  tbe  statutes  in  the 
present  case  under  review  are  in  all  sub- 
stantial particulars  identically  the  same  as 
they  were  when  Mulford  Co.  v.  Curry  was 
decided.  A  reference  to  Mulford  Co.  v.  Cur- 
ry vrtll  save  a  repetition  of  the  language  of 
those  statutes.  Additionally  it  should  be 
added  that  section  410  of  our  Civil  Code  de- 
clares that  every  foreign  corporation  which 
shall  neglect  or  fail  to  comply  with  tbe  con- 
ditions of  sections  408  and  409  of  the  Code 
shall  be  subject  to  a  fine  of  not  less  than 
1500,  to  be  paid  Into  tbe  state  treasury  to  tbe 
credit  of  tbe  general  fund,  and  every  such 
cori)oration  so  failing  is  denied  tbe  right  "to 
maintain  any  suit  or  action  in  any  of  tbe 
courts  of  this  state,  or  acquire  or  convey  any 
legal  title  to  any  real  property  within  tbe 
state  until  It  has  complied  with  said  section." 
This  language  is  as  general  as  language  can 
be  made.  It  is  declared  applicable  to  "every 
corporation  organized  under  the  laws  of  an- 
other state,  territory,  or  of  a  foreign  coun- 
try." Section  408  requires  "every  corpora- 
tion organized  under  the  laws  of  another  state, 
territory,  or  of  a  foreign  country"  to  "file  in 
tbe  ofilce  of  the  secretary  of  state  of  tbe  state 
of  California  a  certified  copy  of  its  articles 
of  incorporation,"  etc.  Tbe  language  of  sec- 
tion 416  of  the  Political  Code  quoted  In  Mul- 
ford Co.  v.  Curry  has  become  by  amendment 
tbe  language  of  tbe  present  section  409  of  the 
same  Code. 

The  Mulford  Company,  like  tbe  petitioner 
in  tbe  case  at  bar,  was  a  commercial  corpora- 
tion organized  to  do,  and  doing,  an  Interstate 
business  and  an  intrastate  business  within  tbe 
state  of  California.  Like  tbe  present  petition- 
er. It  objected  to  tbe  enforcement  of  tbe  fees 
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exacted  by  onr  laws,  and,  after  tendering 
certain  nominal  filing  fees,  sought  mandate 
against  the  secretary  of  state  to  compel  him 
to  recelTe  and  file  certain  documents,  the  fil- 
ing of  which  was  called  for  by  our  laws. 
That  part  of  our  laws  to  which  the  Mulford 
Company  in  especial  objected  was  section  416 
of  the  Political  (Dode  (now  409).  This  law,  it 
will  be  noted  (as  did  the  Kansas  statute),  im- 
poses a  single  fee  upon  corporations  which  it 
is  made  mandatory  npon  the  Secretary  of 
State  to  collect  for  filing  their  articles  of  in- 
corporation, the  other  sections  referred  to  re- 
quiring that  such  articles  be  filed.  In  addi- 
tion to  this  law,  requiring  foreign  corpora- 
tions to  pay  this  fee  before  they  can  engage 
in  business  in  the  state  of  California  at  all, 
we  have  upon  our  books  another  law  desig- 
nated in  its  title  as  "A  license  tax  upon  cor- 
porations," requiring  them  to  pay  an  annual 
license  tax  for  the  right  to  continue  in  busi- 
ness. Stats.  1905,  p.  493.  It  was  the  first  li- 
cense law  which  this  court  had  under  espe- 
cial consideration  in  the  case  of  Mulford  Co. 
V.  Curry.  This  may  be  noted  from  the  dec- 
laration in  the  case  where  the  annual  license 
fee  law  is  set  out,  that  it  is  set  out  as  "hav- 
ing further  relation  to  the  matter."  It  was 
not  important  to  the  decision  in  the  Mulford 
Company  Case  to  elaborate  our  views  upon 
these  acts  separately.  The  latter  one  was 
referred  to,  first,  because  it  formed  a  part  of 
the  same  fiscal  system;  second,  because  it, 
too,  based  its  license  fee  charges  upon  the  au- 
thorized capital  stock  of  corporations;  and, 
third,  because  the  practical  effect  in  the  case 
of  every  foreign  corporation  seeking  to  en- 
gage in  business  in  the  state  of  California 
was  to  require  it  to  pay  two  fees.  To  illus- 
trate, If  the  Western  Union  Telegraph  Com- 
pany had  undertaken  to  engage  In  business 
in  California,  an  analysis  and  competition 
will  show  that  it  would  have  been  required 
to  pay  a  fee  of  110,000  under  sections  409  of 
the  Civil  Code  and  416  of  the  PoUtlcal  Code, 
and  a  fee  of  $250  under  the  corporation  li- 
cense tax  act,  or  a  total  of  $10,250  in  Cali- 
fornia, as  compared  with  $20,100  in  Kansas. 
Turning  to  the  Judgment  in  Mulford  Co.  v. 
Curry,  It  will,  be  found  that  the  only  Judg- 
ment rendered  is  a  declaration  that  the  re- 
quirement of  section  408  of  the  Civil  Code, 
that  the  petitioner  file  its  articles  of  incor- 
poration, is  a  reasonable  requirement,  but 
that  the  further  requirement  that,  as  a  con- 
dition of  such  filing,  the  petitioner  pay  the 
fee  exacted  by  section  409  of  the  Civil  Code 
and  416  of  the  Political  Code  is  illegal.  Nei- 
ther by  the  terms  of  the  Judgment  nor  by  any 
express  language  in  the  opinion  Itself  was 
the  annual  license  tax  declared  to  be  uncon- 
stitutional under  the  authority  of  the  fed- 
eral cases.  But  since  the  Supreme  C!ourt  of 
the  United  States  had  declared  that  such 
fees,  when  based  upon  the  total  capital  stock, 
were  invalid  exactions  for  the  reasons  given, 
the  fear  was  felt  and  expressed  that  even 


the  annual  corporation  license  tax,  so  found- 
ed upon  the  capital  stock,  might  fall  under 
the  same  ban,  and  this  court  sought  to  advise 
the  Legislature  as  to  what  it  conceived  the 
Supreme  Court  of  the  United  States  had  de- 
clared to  be  the  limit  of  the  law-making  pow- 
er in  the  matter. 

What,' then,  did  the  Supreme  Court  of  the 
United  States  decide  in  its  cases? 

It  decided:  (a)  That  it  would  review  and 
consider  the  language  of  each  state  fiscal  act 
and  determine  for  itself,  regardless  of  the  de- 
termination of  the  states'  legislative  or  Ju- 
dicial departments,  what  in  fact  the  law  did 
mean  and  what  in  fact  it  did  accomplish, 
quoting  with  approval  from  Galveston,  Har- 
rlsburg,  etc.,  Co.  v.  Texas,  210  U.  S.  217,  28 
Sup.  Ct  638,  52  L.  Ed.  1031,  to  the  following 
effect:  "Neither  the  state  courts,  nor  the 
Legislatures,  by  giving  the  tax  «  particular 
name,  or  by  the  use  of  some  form  of  words, 
can  take  away  our  duty  to  consider  its  na- 
ture and  effect,  (b)  If  under  the  interpreta- 
tion of  the  Supreme  Court  It  resulted  that  a 
particular  statute  "either  directly  or  by  its 
necessary  operation  burdens  interstate  com- 
merce, it  must  be  adjudged  to  be  invalid, 
whatever  may  have  been  the  purpose  for 
which  it  was  enacted,  and  although  the  com- 
pany may  do  both  Interstate  and  local  busi- 
ness." (c)  It  decided  that  interstate  com- 
merce was  illegally  burdened  by  a  tax  or  fee 
directly  on  or  based  on  the  capital  stock  of  a 
corporation  which,  though  engaged  In  local 
business  within  a  state,  was  also  engaged  in 
Interstate  commerce.  Thus  we  find  the  court 
In  Pullman  Co.  v.  Kansas  saying  that  "the 
requirement  that  the  company,  as  a  condition 
of  its  right  to  do  intrastate  business  in  Kan- 
sas, should,  in  the  form  of  a  fee,  pay  to  the 
state  a  specified  per  cent,  of  its  authorized 
capital,  was  a  violation  of  the  Constitution  of 
the  United  States,  in  that  such  a  single  fee, 
based  as  it  was  on  all  the  proi)erty  interests 
and  business  of  the  company,  within  and  out 
the  state,  was,  in  effect,  a  tax  both  on  the  in- 
terstate business  of  that  company,  and  on  its 
property  outside  of  Kansas."  Again,  we  find 
Mr.  Justice  Holmes  in  his  dissenting  opinion 
"assuming"  and  conceding  that  "a  tax  on  or 
measured  by  the  value  of  the  total  stock  of  a 
corporation  like  the  Western  Union  Telegraph 
Company  is  void."  And  again  we  have  him 
declaring  in  his  dissenting  opinion  in  the 
Pullman  Case:  "I  think  that  the  tax  in  ques- 
tion, for  I  am  perfectly  willing  to  call  it  a 
tax,  was  lawful."  (d)  We  find  that  the  un- 
constitutionality and  illegality  of  the  tax  so 
based  and  levied  are  declared  to  exist  upon 
two  separate  and  wholly  distinct  grounds, 
which  grounds  are  enunciated  and  re-enunci- 
ated time  and  again.  Those  grounds  may  be 
thus  stated:  The  requirement  to  pay  a  given 
per  cent,  of  the  capital  stock  as  a  prereq- 
uisite of  the  right  to  do  a  local  business  ex- 
acts burdensome  and  unconstitutional  condi- 
tions from  the  corporation;  the  first  that  the 
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state  thns  taxes'  the  InstmmentaUties  and 
properties  used  in  interstate  commerce  which 
lie  without  the  taxing  power  of  the  state,  and 
thus  nndnly  bnrdens  interstate  commerce  in 
violation  of  the  commerce  clause  of  the  Con- 
stitution; and  the  second  that  such  an  act  in 
taxing  proi)erty  without  the  jurisdiction  of 
the  taxing  power  requires  a  corporation  seek- 
ing to  do  local  business  within  a  state  to 
waive  Its  constitutional  right  of  exemption 
from  taxation  on  its  property  lying  outside 
of  the  stata  (e)  These  results  are  declared 
to  follow  from  the  act  of  taxing  the  whole 
capital  stock  of  such  a  corporation  and  are 
nowhere  and  nowise  declared  to  be  dependent 
either  upon  the  amount  of  the  capitalization 
of  the  coriK>ratlon  nor  upon  the  amount  of 
the  tax  exacted  from  that  corporation.  We 
perceived,  or  thought  we  perceived,  the  ground 
for  this  in  the  principle  that  If  the  power  to 
tax  In  a  given  way  be  conceded,  the  amount 
o(  the  tax  is  vested  wholly  in  the  discretion 
of  the  taxing  power,  and  we  had  in  mind  not 
only  the  language  of  Chief  Justice  Marshall 
"that  the  power  to  tax  involves  the  power  to 
destroy"  (McCnllouch  v.  Maryland,  4  Wheat 
316,  4  L.  Ed.  579),  but  also  the  language  of 
Brennan  ▼.  XitusvlIIe,  153  U.  S.  288,  14  Sup. 
Ct  829,  38  ti.  Ed.  719,  quoted  with  approval 
in  the  Western  Union  Case,  In  reference  to 
such  license  taxes,  that  "if  a  state  may  law- 
fully exact  It,  it  may  increase  the  amount  of 
the  exaction  until  all  interstate  commerce  in 
this  mode  ceases  to  be  possible."  (f)  That,  In 
thus  guarding  interstate  commerce  from  un- 
lawful interference,  the  Supreme  Court  would 
be  governed  not  by  what  a  given  charge  was 
or  was  called,  but  by  consideration  of  what 
in  its  operation  was  its  effect  upon  such 
commerce.  For  we  find  in  the  Western  Un- 
ion Telegraph  Case  the  following  language 
quoted  with  approval  from  Ashley  v.  Byan, 
153  U.  S.  436,  14  Sup.  Ct  865,  38  L.  B».  773: 
"Whether  this  charge  be  viewed  as  a  tax,  a 
license,  or  a  fee.  If  its  exaction  violated  the  in- 
terstate commerce  clause  of  the  Constitution  of 
the  United  States,  or  involved  the  assertion  of 
the  right  of  a  state  to  exercise  its  powers  of 
taxation  beyond  its  geographical  limits,  it  was 
void,  whatever  might  be  the  technical  character 
affixed  to  the  exaction."' 

(g)  We  believed  that  the  Supreme  Court 
meant  and  declared,  for  the  indicated  rea- 
sons, that  the  method  of  charging  a  fee  upon 
foreign  corporations  for  the  right  to  do  a 
local  business  on  or  based  on  the  capital 
stock  of  such  corporations  was  forever  in- 
hibited, the  Supreme  Court  saying : 

"There  are  sufficient  modes  in  which  the  in- 
ternal business,  if  not  already  taxed  in  some 
other  wBV,  may  be  subjected  to  taxation,  with- 
ant  the  imposition  of  a  tax  which  covers  the 
entire  operations  of  the  company."  Leioup  v. 
Port  of  Mobile,  127  U.  S.  640,  8  Sup.  Ct  1383, 
32  L.  Ed.  311. 

And  to  the  declaration  of  Mr.  Justice 
Holmes  in  his  dissenting  opinion  to  the  fol- 
lowing effect:  "If,  after  this  decision,  the 
state  of  Kansas,  without  giving  any  rea- 
son sees  fit  simply  to  prohibit  the  Western 


Union  Telegraph  Company  from  doing  artT' 
more  local  business  there,  or  from  doing  local 
business  until  It  has  paid  920,100,  I  shall  be 
curious  to  see  upon  what  ground  that  legis- 
lation wiU  be  assailed," — we  believed  that 
the  answer  would  be,  as  above  indicated, 
that  It  was  not  the  amount  of  the  diarge 
which  determined  the  invalidity,  but  the  fact 
that  the  charge  was  laid  upon  property  with- 
out the  taxing  power  of  the  state,  and  that 
to  submit  to  the  payment  of  it  in  such  a 
form  (that  is,  a  tax  on  all  the  capital  stock) 
would  be  to  force  the  surrender  upon  the 
part  of  the  corporations  of  their  well-defined 
constitutional  rights. 

These,  then,  were  some  of  the  conclusions 
which  we  drew  from  the  decisions  of  the  Su- 
preme Court,  and  which,  with  more  or  less 
completeness,  we  sought  to  declare  in  Mul- 
ford  Co.  V.  Curry.  One  part  of  the  judg- 
ment of  the  Supreme  Court  we  conceived  to 
be  apodlctic,  and  that  was  that  all  the  capi- 
tal stock  of  such  a  corporation  could  not  be 
subjected  to  any  tax  without  doing  violence 
to  the  Constitution  of  the  United  States,  and 
it  was  under  this  conviction  that  we  sought 
in  Mulford  Co.  v.  Curry  to  enlighten  our  leg- 
islative department  as  to  the  danger  which 
would  attach  to  all  laws  basing  license  fees 
of  a  foreign  corporation  on  this  method  of 
taxation. 

There  arose  in  Massachusetts  two  cases  of 
similar  Import  Baltic  Mining  Co.,  207  Mass. 
381,  93  N.  B.  831,  and  the  S.  S.  White  Dental 
Manufacturing  Co.  ▼.  Commonwealth,  212 
Mass.  35,  98  N.  B.  1056,  Ann.  Cas.  1913C,  805. 
For  convenience  we  may  refer  to  but  one 
and  call  that  the  Dental  Company  Casei 
The  Dental  Manufacturing  Company  was  a 
Pennsylvania  corxwratlon,  having  no  fac- 
tories in  Massachusetts,  but  engaged  in 
domestic  business  within  the  state  of  Massa- 
chusetts, as  well  as  in  interstate  commerce. 
The  Massachusetts  revenue  laws  provided 
that: 

"Every  foreign  corporation  shall,  in  each 
year,  at  the  time  of  filing  its  annual  certificate 
of  condition,  pay  to  the  treasurer  and  receiver 
general,  for  the  use  of  the  commonwealth,  an 
excise  tax  to  be  assessed  by  the  tax  commis- 
sioner, of  one-fiftieth  of  one  per  cent,  of  the  par 
value  of  its  authorized  capital  .stock  as  stated 
in  its  annual  certificate  of  condition ;  but  the 
amount  of  such  excise  tax  shall  not  in  any  one 
year  exceed  the  sum  of  $2,000." 

The  Dental  Manufacturing  Company  ob- 
jected to  the  payment  of  the  tax  upon  the 
three  grounds  so  clearly  enunciated  In  West- 
ern Union  Telegraph  Company  v.  Kansas. 
Those  grounds,  as  stated  by  the  Supreme 
Court  of  the  United  States,  to  which  the 
case  subsequently  went  on  writ  of  error,  be- 
ing: 

"First  the  tax  Is  a  regulation  of  interstate 
commerce,  in  that  it  imposes  a  direct  burden 
upon  that  portion  of  the  business  and  capital 
of  the  plaintiffs  in  error  which  is  devoted  to 
interstate  commerce;  second,  the  tax  is  in  vio- 
lation of  the  due  process  of  law  clause,  be- 
cause it  attempts  to  impose  taxes  upon  prop- 
erty beyond  the  jurisdiction  of  the  commoop 


Digitized  by 


Google 


OaL) 


ALBERT  PICK  A  CO.  t.  JORDAN 


613 


wealth  of  Massachiuetts ;  and,  third,  the  tox 
denies  to  the  plaintiifa  in  error  the  equal  pro- 
tection of  the  uiw." 

The  Supreme  Oonrt  of  MaEeachnsetts,  aft- 
er a  palnstakto?  review  of  its  taxation  his- 
tory, its  peculiar  system  of  taxation  and  the 
decisions  of  its  courts,  held  the  tax  to  be  a 
pure  ezdse  tax,  "excise  tax"  as  thus  em- 
ployed meaning  a  privilege  tax  npon  the 
right  to  pursue  an  occupation,  and  not  a 
tax  upon  property  at  all.  It  declared  that  It 
recognized  that  the  Supreme  Court  of  the 
United  States  would  look  through  the  form 
to  the  substance,  and  determine  for  itself 
whether  such  an  impost  was  or  wd&  not  a 
property  tax  or  a  burden  npon  interstate 
commerce,  and  to  this  point  dted  the  deci- 
sions of  the  Supreme  Court  which  we  hare 
been  conedderlng.  But  it  declared  that  there 
were  "at  least  two  important  and,  as  we 
think,  vital  distinctions  between  these  cases 
and  the  one  at  bar."  The  first  of  those  dis- 
tinctions Is  declared  to  be  the  fact  that  in 
the  cases  before  the  Supreme  Court  of  the 
Vnlted  States  the  corporations, '  though  one 
and  all  engaged  in  domestic  commerce,  were 
common  carriers,  organized  for  the  transpor- 
tation of  Intelligence,  commerce,  and  persons 
between  the  states,  and  that  their  local  busi- 
ness could  not  be  given  up  without  impair- 
ing their  capacity  to  transact  their  interstate 
business.  And  the  second, distinction  was 
that  the  maximum  fee  allowed  by  the  Massa- 
chusetts statute  was  $2,000,  while  in  the 
BCansas  and  Arkansas  statutes  the  tax  was 
graded  and  Increased  by  the  amount  of  the 
capital  stock,  and  to  the  mind  of  the  Su- 
preme Court  of  Massachusetts  "this  pro- 
vision demonstrates  that  it  is  not  a  proper- 
ty tax,  but  only  an  excise,  so  limited  that  it 
cannot  reacb  beyond  a  reasonable  license 
fee."  Further,  the  Supreme  Oonrt  of  Massa- 
chusetts points  out  that  a  flat  rate  of  $2,- 
000  might  have  been  exacted  of  all  corpora- 
tions without  doing  violence  to  any  right 
guarantied  by  the  Constitution  of  the  Unit- 
ed States,  and  that  in  fact  what  Massachu- 
setts has  done  has  been  to  diminish  the  bur- 
den upon  corporations  of  smaller  capitaliza- 
tion. Again,  the  Massachusetts  court  points 
out,  as  a  compelling  reason  for  its  determi- 
nation, that  the  authorized  capital  stock  of 
the  Dental  Company  is  fl,000,000,  while  its 
assets  aggregate  15,711,718.29,  thus  to  Its 
mind  evidencing  the  fact  that  the  tax  was 
an  excise  and  not  a  property  tax  on  or  based 
on  its  authorized  capital  stock.  And,  lastly, 
the  Supreme  Court  of  Massachusetts  decided 
that  the  act  did  not  apply  to  common  carri- 
ers, railroad,  telegraph,  and  telephone,  which 
were  taxed  upon  another  plan;  that  It  did 
not  apply  to  corporationB  whose  sole  business 
within  the  state  was  Interstate  commerce, 
nor  yet  to  corporations  carrying  on  both 
interstate  and  domestic  commerce,  whose 
domestic  or  intrastate  business  was  conduct- 
ed in  such  close  connection  with  the  other 
that  it  conid  not  be  abandcmed  without  seri- 
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ous  impairment  of  the  interstate  business. 
It  held  that  the  Dental  Company's  Intrastate 
business  was  severably  distinct  from  its  In- 
terstate business,  and  that  therefore  it  was 
liable  to  the  payment  of  this  excise  tax  for 
the  privilege  of  carrying  on  that  intrastate 
business. 

These  cases  (Baltic  Mining  Co.  and  S.  S. 
White  Dental  Mfg.  Co.  t.  Commonwealth  of 
Massachusetts,  231  U.  S.  68,  34  Sup.  Ct  15, 
68  L.  Ed.  127),  as  has  been  said,  went  to  the 
Supreme  Conrt  of  the  United  States,  and  in 
an  opinion  handed  down  by  Mr.  Justice  Day, 
the  judgment  of  the  Supreme  Court  of  Massa- 
chusetts, upholding  the  validity  of  its  foreign 
corporation  license  tax  law  and  the  liability 
of  the  Dental  Company  to  pay  this  tax,  was 
sustained.  Chief  Justice  White,  Mr.  Justice 
Van  Devanter,  and  Mr.  Justice  Pitney  dis- 
senting. The  ground  of  their  dissent  has  not 
been  stated,  but  we  think  it  beyond  peradven- 
ture  that,  looking  through  form  to  substance^ 
they  believed  this  Massachusetts  tax,  call  it 
excise  or  what  you  will,  was  in  fact  a  tax 
upon  the  total  capital  stock  of  the  dental 
corporation,  and  thus  was  a  tax  wltbin  the 
Inhibition  declared  In  the  Western  Union  Tel- 
egraph Company  t.  Kansas  and  the  other 
like  cases. 

[2]  The  Supreme  Oonrt  of  the  United 
States  adopts  without  reservation  the  deter- 
mination of  the  Supreme  Court  of  Massa- 
chusetts that  this  fee  was  an  excise  tax  as 
distinguished  from  a  property  tax.  It  may 
at  once  be  granted  that  it  is  that  form  of  an 
excise  tax  which  is  frequently  denominated  a 
privilege  or  occupation  tax,  bnt  It  by  no 
means  follows  that,  being  an  excise  tax,  this 
is  conclusive  that  It  is  not  levied  upon  prop- 
erty. Indeed,  many  forms  of  excise  tax  are 
distinctly  and  admittedly  levied  upon  proper- 
ty, and  every  definition  of  excise  Includes 
this  kind  of  tax.  An  excise  is  "an  inland  im- 
post levied  upon  articles  of  manufacture  or 
sale,  and  also  upon  licenses  to  pursue  cer- 
tain trades,  or  to  deal  in  certain  commodi- 
ties." Patton  v.  Brady,  184  U.  S.  617,  22 
Sup.  Ct.  496,  46  I/.  Ed.  718.  To  say  that  be- 
cause a  tax  is  an  excise  it  is  not  levied  upon 
property  is  to  throw  all  the  reasoning  of  the 
Supreme  Court  in  all  these  cases  to  the  four 
winds.  The  argument  was  made  In  these  cas- 
es, and  It  was  a  sound  argument,  that  the 
laws  under  consideration  merely  imposed  an 
occupation  or  privilege  tax — In  short  an  ex- 
cise tax — ^for  the  right  to  do  a  local  business, 
and  this  was  conceded  by  all  of  the  Justices 
of  the  Supreme  Court  Their  answer,  how- 
ever, to  the  conclusion  sought  to  be  drawn 
from  this  was  that,  notwithstanding  that  it 
is  an  excise  tax  or  privilege  or  occupation  tax, 
it  is  levied  upon  property  beyond  the  taxing 
power  of  the  state,  and  by  the  fact  that  it  Is 
so  levied  imposes  a  burden  upon  property 
without  the  state  which  is  engaged  in  inter- 
state commerce.  We  are  unable  to  perceive, 
therefore,  how  the  determination  that  the 
Massachnsetts  tax  is  an  tx<Aae  tax  reUevei* 
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It  from  the  condemnatloD  Imposed  upon  the 
Kansas  statute  for  attempting  to  do  the  same 
thing  by  fixing  or  basing  its  tax  on  the  total 
capital  stock  of  the  corporation.  As  little  do 
we  perceive  that  the  amount  of  the  tax  Im- 
posed by  the  Massachusetts  law  has  mate- 
riality in  the  consideration.  If  the  principle 
uiwn  which  its  tax  is  based  is  a  sound  one, 
It  may  to-morrow  Increase  the  amount  of  the 
tax  to  any  extent.  It  is  true  that  In  the 
earlier  cases  the  corporations  involved  were 
common  carriers,  and  the  Supreme  Court  of 
the  United  States  makes  mention  of  that  fact 
in  the  Dental  Case,  but  it  does  not  say  that 
this  consideration  Influenced  or  was  deter- 
mlaatlTe  of  the  controversy.  To  the  con- 
trary, it  does  say  that  all  coriwrations  en- 
gaged in  interstate  commerce  are  under  the 
equal  protection  of  the  commerce  clause  of 
the  Constitution,  and,  indeed,  no  distinction 
between  them  can  justly  be  drawn.  If  it  is 
Important  that  common  carriers — the  instru- 
mentalities by  and  through  which  commerce 
is  conveyed — shall  be  protected  from  unwar- 
ranted burdens,  it  Is  equally  necessary  that 
the  owners  of  the  commerce  to  be  conveyed 
should  receive  a  like  protection.  While  in- 
terstate commerce  would  unquestionably  be 
vitally  impaired  if  common  carriers  were 
eliminated,  interstate  commerce  would  be  to- 
tally destroyed  if  the  goods,  wares,  and  mer- 
chandise embraced  within  the  meaning  of 
the  word  were  debarred  from  interstate  and 
foreign  transportation.  The  Supreme  Court 
of  the  United  States  points  out  very  truly 
that  in  the  Western  Union  Telegraph  Com- 
pany Case  and  in  the  Pullman  Case  "there 
was  no  attempt  to  separate  the  intrastate 
business  from  the  interstate  business."  No 
such  attempt  is  made  by  the  Massachusetts 
law.  True,  the  Massachusetts  Supreme 
Court,  under  a  stipulation  of  facts,  finds  that 
about  5  per  cent,  of  the  business  of  the  Den- 
tal Company  was  intrastate.  But  there  is 
no  attempt  In  the  law  to  Impose  any  tax  up^ 
on  that  part  of  Its  business  nor  upon  the 
$100,000  worth  of  property  which  represents 
the  company's  holdings  in  the  state.  It 
would  have  been  Just  as  easy  and  as  practi- 
cal to  have  shown  In  the  Western  Union 
Telegraph  Company  Case  the  proportion  of 
its  local  business  as  compared  with  its  inter- 
state business,  and.  Indeed,  in  the  case  of 
<very  common  carrier  or  commercial  concern, 
we  venture  the  assertion  that  not  the  slight- 
est practical  difficulty  will  be  found  in  so  do- 
ing. Indeed,  we  may  recall  the  fact  that 
this  is  required  to  be  done  in  this  state  as  a 
yart  of  Its  revenue  laws  In  the  case  of  every 
common  carrier  engaged  in  interstate  as  well 
as  intrastate  business,  and  we  have  yet  to 
hear  of  the  slightest  complaint  touching  the 
difficulty  or  impracticability  of  so  doing. 
True  it  Is  that  in  the  case  of  most,  and  we 
may  say  all,  common  carriers  engaged  In  In- 
terstate commerce,  the  deprivation  of  local 
business  Is  an  Injury  and  Impairment  of  their 
business  aa  a  whole.    But  this  Is  equally 


true  of  every  commercial  corporation  like- 
wise engaged  in  interstate  and  domestic  busi- 
ness. Nor  have  we  yet  been  told,  nor  are  we 
told  by  this  last  decision  of  the  Supreme 
Court,  that  this  is  a  fundamental  ground  for 
destroying  a  state  privilege  tax  otherwise 
constitutional.  True,  also,  it  Is  that  in  West- 
em  Union  V.  Kansas  it  Is  said  that: 

"We  cannot  fail  to  recotrnize  the  intimate  con- 
nection which,  at  this  date,  exists  between  the 
interstate  business  done  by  interstate  companies 
and  the  local  business  which,  for  the  conven- 
ience of  the  people,  must  be  done  or  can  gen- 
erally be  better  and  more  economically  done  by 
sucb  Interstate  companies  rather  than  by  domes- 
tic companies  organized  to  conduct  only  local 
business." 

But  In  that  same  connection  it  is  said  that: 
"It  is  of  the  last  importance  that  the  freedom 
of  interstate  commerce  shall  not  be  trammeled 
or  burdened  by  local  regulations  which,  under 
the  guise  of  regulating  local  affairs,  really  bur- 
dens rights  secured  by  the  Cotutitution  and  law$ 
0/  the  United  State*." 

But  as  a  state  may  absolutely  exclude  even 
a  common  carrier  from  doing  a  local  business 
within  its  territory,  and  as  this  has  been  dis- 
tinctly and  In  terms  held  in  Osborne  v.  Flor- 
ida, 164  U.  S.  650,  17  Sup.  Ct.  214,  41  L.  Ed. 
586,  and  Pullman  v.  Adams,  189  U.  S.  420,  23 
Sup.  Ct.  494,  47  li.  Ed.  877,  where  In  the  pre- 
vailing opinion  In  the  Western  Union  Tele- 
graph Company  Case  it  is  said,  referring  to 
these  two  cases,  both  dealing  with  common 
carriers,  "The  company  cannot  complain  of 
being  taxed  for  the  privilege  of  doing  a  local 
business  which  it  Is  free  to  renounce,  and 
as.  In  even  stronger  language,  the  same  prin- 
ciple Is  declared  in  Born  Sliver  Mining  Co. 
V.  New  York,  143  U.  S.  805,  12  Sup.  Ct  403, 
36  L.  Ed.  164,  It  is  not  permissible  for  as  to 
hold  that  the  mere  interference  with  or  dep- 
rivation of  local  business  by  a  state  statute 
not  in  Itself  otherwise  unconstitutional  be- 
comes unconstitutional  for  its  indirect  influ- 
ence on  the  interstate  business  of  the  com- 
pany affected.  As  little  are  we  able  to  per- 
ceive that  the  accidental  fact  that  the  White 
Dental  Company's  capital  stock  is  $1,000,000, 
while  its  total  assets  aggregate  $5,711,000  has 
any  determinative  value  in  this  consideratioD. 
If  a  corporation  called  upon  to  pay  a  tax  of 
^/fi«  of  1  per  cent,  of  Its  total  capital  stock 
has  assets  amounting  to  five  times  the  par 
value  of  its  total  capital  stock,  the  tax 
amounts  to  ^/aso  of  1  per  cent  upon  its  total 
assets.  If  another  corporation,  however,  cap- 
italized for  the  same  amount,  has  assets  to 
the  value  of  only  %  of  Its  capital  stock.  It 
results  that  the  property  of  that  corporation 
is  taxed  >/io  of  1  per  cent  So  the  burden  Is 
the  heavier  upon  the  poorer  corporation.  And 
In  neither  case  Is  there  any  attempt  to  seg- 
regate and  impose  the  tax  npbn  that  portion 
of  the  property  or  that  portion  of  the  whole 
business  lying  within  or  done  within  the  state 
imposing  the  tax.  Or,  again,  if  we  consider 
the  Kansas  law  in  connection  with  the  Mas- 
sachusetts law,  It  Is  Indisputable  that  both 
levy  a  per  centum  tax  In  terms  upon  th« 
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total  capital  stock.  An  important  difference 
in  favor  of  the  Kansas  law  Is  that  when  this 
charge  is  once  paid,  the  privilege  of  engag- 
ing in  domestic  business  is  continuously  and 
indefinitely  assured.  It  is  one  single  oc- 
cupation tax.  In  Massachusetts,  however,  it 
is  an  annual  burden  year  by  year.  The  cor- 
poration annually  must  pay  the  per  centum 
for  the  renewed  right  to  continue  in  busi- 
ness. In  Kansas  a  corporation  with  a  cap- 
ital stock  of  $2,500,000  would  pay  a  single 
tax  of  $700.  In  Massachusetts  that  same 
corporation  would  pay  annually  a  tax  of 
$500.  It  is  certainly  reasonable  to  suppose 
that  corporations  engaging  in  Interstate  and 
domestic  commerce  desire  to  continue  tbelr 
local  business  for  more  than  one  year.  In 
two  years  the  Massachusetts  tax  upon  this 
corporation  would  exceed  the  Kansas  charge. 
So  while  the  Supreme  Court  of  the  United 
States  does  not  follow  the  reasoning  advanc- 
ed by  the  Supreme  Court  of  Massachusetts, 
which  the  latter  court  held  to  differentiate 
its  revenue  law  from  that  considered  in  the 
Kansas  and  other  cases,  it  does  in  its  recitals 
state  many  of  the  facts  which  the  Supreme 
Court  of  Massachusetts  considered  to  have  a 
determinative  bearing  upon  the  question, 
some  of  which  we  have  just  now  ourselves 
been  considering.  What  the  Supreme  Court 
of  the  United  States  does  say  is  to  rean- 
nounce  the  familiar  proposition  that  every 
case  involving  the  validity  of  a  tax  must  be 
dedded  upon  its  own  facts,  and  at  the  con- 
clusion of  this  recital  to  declare  as  follows: 
"The  conclusion,  therefore,  that  the  author- 
ized capital  is  only  used  as  the  measure  of  a 
tax,  in  itself  lawful,  without  the  necessary  ef- 
fect of  burdening  interstate  commerce,  brings 
the  legislation  within  the  authority  of  the  state. 
So,  if  the  tax  is,  as  we  bold  it  to  be,  levied 
upon  a  legitimate  subject  of  such  taxation,  it  is 
not  void  because  imposed  upon  property  beyond 
the  state's  jurisdiction,  for  the  property  itself 
is  not  taxed.  In  so  far  as  it  is  represented  in 
the  authorized  capital  stock,  it  is  used  only  as  a 
measure  of  taxation,  and,  as  we  have  seen,  such 
measure  may  be  found  in  property  or  in  the  re- 
ceipts from  property  not  in  themselves  taxable." 

If  we  analyze  this  language  correctly,  it 
is  a  declaration  that  if  a  state  Imposes  a  priv- 
ilege tax  upon  the  right  of  a  foreign  corpo- 
ration to  engage  in  strictly  domestic  business 
within  that  state  (thus  we  construe  the  lan- 
guage "the  tax  levied  upon  a  legitimate  sub- 
ject of  such  taxation")  "this  tax  is  not  void 
because  it  is  imposed  (levied  or  assessed)  up- 
on property  beyond  the  state's  jurisdiction" 
for  the  reason  that  "the  property  Itself  is  not 
taxed.  The  authorized  capital  stock  is  used 
only  as  a  measure  of  taxation."  Still  fur- 
ther paraphrasing  this  language,  we  are  un- 
able to  perceive  that  it  means  anything  other 
than  if  a  state  desires  to  impose  an  occupa- 
tion tax  upon  a  foreign  corporation  'for  the 
right  to  do  a  strictly  domestic  business  with- 
in its  limits,  it  may  impose  this  license  tax 
upon  the  capital  stock  of  the  corporation,  be- 
cause, notwithstanding  that  the  tax  is  im- 
posed upon  the  capital  stock  and  tlius  upon 


property  beyond  the  state's  jurisdiction,  the 
Supreme  Court  of  the  United  States  will  hold 
that  the  tax  is  valid,  because  it  will  say  that 
in  the  last  analysis  the  property  Itself  is  not 
taxed,  but  that  the  capital  stock  is  used  only 
as  a  "measure  of  taxation."  Again,  we  fail  to 
perceive  how  every  word  of  this  might  not 
equally  well  have  been  said  in  the  Western 
Union  Telegraph  Company  Case,  thus  forcing 
the  irresistible  conclusion  that  the  Supreme 
Court  has  receded  from  the  position  which 
It  took,  and  has  abandoned  the  views  which  It 
expressed  in  that  and  the  like  ca^s.  But 
again,  tinfortunately,  we  are  confronted  in 
the  same  opinion  with  the  declaration  of  the 
court  that  it  has  "no  disposition  to  limit  the 
authority  of  those  cases."  We  are  constrain- 
ed to  admit  our  Inability  to  harmonize  this 
language  and  these  decisions,  though  we 
make  haste  to  add  that  undoubtedly  the  fail- 
ure must  come  from  our  own  deficient  powers 
of  perception  and  ratiocination,  and  for  this 
deficiency  it  is  no  consolation  to  us  to  note 
that  our  Brethren  of  the  Supreme  Court  of 
Montana  are  similarly  afilicted,  for  they,  too, 
declare  State  ez  rel.  v.  Alderson,  140  Pac. 
82: 

"We  are  unable  to  appreciate  the  distinction 
attempted  to  be  made  by  the  Supreme  Court 
of  the  United  States  between  the  Kansas  stat- 
ute, considered  in  Western  Union  Telegraph  Co. 
V.  Kansas,  and  held  to  impose  a  general  tax 
upon  all  of  the  property  of  the  company,  and 
the  statute  of  Massachusetts,  considered  in 
Baltic  Mining  Co.  and  S.  S.  White  Dental  Co. 
V.  Commonwealth,  231  U.  S.  68,  34  Sup.  Ct. 
15,  58  Ia  Ed.  127,  and  held  to  be  a  mere  ex- 
cise." 

We  have  said  here,  as  well  as  In  Mulford 
Co.  V.  Curry,  that  we  sought  to  arrive  at,  and 
thought  we  had  arrived  at,  the  fundamental 
and  governing  principle  of  the  decisions, 
which  was  that  to  tax  the  total  capital  stock 
of  a  corporation  for  the  indicated  purposes 
compelled  the  corporation  paying  the  tax  to 
submit  to  two  unconstitutional  burdens,  and 
that  while  in  dollars  and  cents  the  same 
charge  might  be  imposed  upon  the  corpora- 
tion, this  particular  form  of  tax  could  not  be 
permitted.  It  is  apparent  from  the  last  de- 
cision of  the  Supreme  Coart  that  in  some 
forms  it  U  permitted,  and  only  the  Supreme 
Court  of  the  United  States  can  say  what  are 
the  permitted  forms.  We  have  reached  the 
point  where,  If  it  be  said  that  the  state  oc- 
cupation or  privilege  charge  be  an  excise  tax 
(and  every  one  of  them  of  necessity  must  be 
excise  taxes),  then  it  is  not  a  property  tax. 
And  even  if  it  be  in  terms  a  percentage  tax 
upon  the  capital  stock  of  a  corporation,  U  it 
be  said  that  this  is  not  a  tax  on  the  capital 
stock,  but  that  the  capital  stock  and  per  cen- 
tum are  taken  as  constituting  merely  a  con- 
venient measuring  rod  for  fixing  the  tax,  then 
the  property  is  not  taxed,  and  all  constitu- 
tional objections  are  obviated. 

[3]  As  these  questions  greatly  affect  the 
revenues  as  well  as  the  rights  of  the  states, 
as  the  determination  ot  eacb  one  of  them  is 
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to  rest  npon  Its  tects,  and  as,  In  the  event 
of  a  dedslon  adverse  to  a  state  by  its  own 
'X>urt8,  the  state,  because  of  a  most  unfortu- 
nate hiatus  in  the  law,  is  deprived  of  a  right 
of  a  review  of  the  question  by  the  Supreme 
Court  of  the  United  States,  we  are  moved  in 
the  present  condition  of  the  decisions  to  hold, 
and  we  do  hold,  that  as  to  both  of  the  license 
fees  in  question  their  payment  is  exacted  as 
a  privilege  or  occupation  tax  exclusively  up- 
on the  right  to  do  a  domestic  business  within 
the  state  of  California;  that  these  taxes  are 
excise  taxes  and  not  property  taxes,  and  that 
the  tax  is  not  on,  nor  based  on,  the  capital 
stock  of  the  corporation,  but  is  merely  ad- 
measured by  that  capital  stock;  that  In  ev- 
ery case,  and  so  in  this  case.  It  is  practicable 
(for  what  It  may  be  worth)  to  segregate .  the 
stricUy  domestic  business  of  a  corporation 
from  its  interstate  business;  that  the  case 
of  Mulford  Co.  V.  Curry  should  no  longer  be 
regarded  as  an  authority;  that  the  respond- 
ent in  this  case  should  pay  the  fees  prescrib- 
ed by  our  law;  that  the  general  demurrer 
sustained  to  defendant  and  appellant's  an- 
swer in  the  trial  court  should  not  have  been 
sustained;  that  the  Judgment  rendered  In 
favor  of  respondent  in  the  trial  court  should 
be  reversed  and  the  relief  accorded  it  de- 
nied. And  in  conclusion  we  may  add  that  if 
again  we  are  mistaken,  at  least  the  doors  of 
the  Supreme  Court  of  the  United  States  are 
open  for  the  correction  of  our  error. 

The  Judgment  appealed  from  is  therefore 
reversed,  with  directions  to  the  trial  court 
to  proceed  in  accordance  with  the  views  here- 
in expressed. 

We  concur:  SULLIVAN,  C.  J. ;  SHAW,  J.; 
MELVIN,  J.;  LOKIQAN,  J.;  SLOSS,  J.;  AN- 
GBU.OTTI,  J. 

aw  Cal.  804)  == 

MELVILLE  CLABK  PIANO  CO.  t.  JOB- 
DAN,  SecreUry  of  State.  (S.  F.  6681.) 
(Supreme  CV>nrt  of  California.  Dec.  15,  1914.) 
In  Bank.  Application  for  mandamus  by  the 
Melville  Clark  Piano  Company  against  Frank 
C.  Jordan,  as  Secretary  of  State.  Mandate  de- 
nied. 

Judaon  W.  Beeves,  of  Healdaburg,  and  Wll- 
lard  P.  Smith,  of  San  Francisco,  for  petitioner. 

PEB  CUBIAM.  The  questions  Involved  In 
this  cause  are  the  same  as  those  considered  in 
Albert  Pick  &  Co.  v.  Frank  C.  Jordan,  as  Sec- 
retary of  State  of  the  State  of  California  (S.  F. 
No.  6392)  145  Pac.  506,  this  day  decided.  Upon 
tbe  authority  of  that  case  the  writ  of  mandate 
herein  prayed  for  is  denied. 


Oe»  Cal.  33) 

BIAS  V.  BEED  et  al. 


(8.  P.  6485.) 


(Supreme  Court  of  California.    Dec.  17,  1914.) 

1.  Trial  H  109*)— Dibkction  of  Vbbdict  ok 

Ope:«ino  Statement. 

While  a  verdict  should  not  be  directed  in 
advance  of  the  introduction  of  evidence  on  the 
opening  statement  of  one  of  tbe  parties  unless 


it  is  clear  that  oonnsel  has  undertaken  to  state 
all  of  the  facta  whidi  he  expects  to  prove,  and 
It  is  plainly  evident  that  the  facts  thus  to  ba 
proved  will  not  constitnte  a  cause  of  action  or 
defense,  where  these  conditions  are  complied 
with  the  court  may  accept  the  statements  and 
admissions  of  counsel  and  direct  a  verdict  re- 
quired by  such  statements  and  admissions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dk.^H  91,  270,  367,  888,  896;    Dec.   Dig.  f 

2.  Apfxai.  and  Ebbob  (I  927*)— Bbtiew— Di> 

BECTED  VEBDICT. 

In  reviewing  an  order  directing  a  verdict 
on  the  opening  statement  of  one  of  the  parties, 
every  fact  which  connsel  has  stated  as  among 
the  matters  to  be  proved,  together  with  all  fa- 
vorable  inferences  reasonably  to  be  drawn  there- 
from, must  be  accepted  as  facts  which  would 
have  been  proved  had  the  case  been  tried. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2912,  2917,  3748,  3758, 
4024;  Dee.  Dig.  {  927.*1 

3.  Husband  ac»d  Wira  (8  129*)— ComruNiTT 

PBOPEBTT— ESTOFFEI/— KNOWUEOOE  OS  HUS- 
BAND. 

That  a  wife,  to  whom  her  husband  had  con- 
veyed land,  by  her  acts  and  conduct  intention- 
ally led  her  husband  to  believe  that  she  consid- 
ered the  property  to  be  community  property,  did 
not  constitute  an  estoppel,  where  the  facta  re- 
specting the  ownership  of  the  land  were  as  com- 
pletely Icnown  to  the  husband  as  to  the  wife,  and 
the  husband  was  not  led,  by  his  belief  that  she 
considered  the  property  to  be  community  prop- 
erty, to  take  or  omit  any  action  material  to  the 
protection  of  his  interests. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f{  283,  468-470;  Dec.  Dig.  i 
129.»] 

4.  Deeds   (J  211*)— Evidenob— Sutficienct. 

In  an  action  b^  the  administrator  of  a  wife 
against  the  administrator  of  her  husband  to 
quiet  title,  evidence  that  the  husband  executed  a 
deed  to  the  wife  which  he  handed  to  her  after 
being  advised  that  a  delivery  was  necessary  to 
vest  title  in  her,  and  that  notliing  was  said  rela- 
tive to  the  deed  not  taking  effect  unless  he  died 
first,  made  a  prima  facie  case  for  the  wife's  ad- 
ministrator. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent, 
Dig.  U  637-647;  Dec  Dig.  {  211.*] 

6.  Husband  and   Wits   (S  47*)— Tm.E  to 

Land. 

A  husband  by  remaining  in  possession  of 
land  conveyed  to  his  wife,  farming  it  and  pay- 
ing the  taxes  thereon,  and  conveying  parts  ot 
it,  could  not  regain  title  unless  he  maintained 
an  adverse  possession  in  the  manner  and  for 
the  time  required  by  the  Code. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f i  232-241 ;   Dec.  Dig.  f  47.*] 

6.  Husband  and  Wdx  (|  16*)— Advebse  Pos- 
session or  Land. 

Where  land  conveyed  by  a  husband  to  his 
wife  was  occupied  by  both  parties  aa  their  home 
before  and  after  the  conveyance,  tbe  joint  oc- 
cupancy could  not  furnish  a  basis  for  a  claim  of 
prescriptive  title  by  one  against  the  other. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {$  100-106;   Dec.  Dig.  {  16.*] 

7.  Husband  and  Whk  (J  16*)— Adverse  Pos- 
session or  Laind. 

Where  a  husband  conveyed  land  to  his  wife 
by  an  unrecorded  deed,  conveyances  of  part  of 
the  land  by  him  did  not  evidence  a  claim  on 
bis  part  adverse  to  that  of  tbe  wife  in  the  ab- 
sence of  proof  that  his  action  was  known  to  her 
and  that  she  did  not  assent  thereto. 

[Rd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S|  100-106;   Dec.  Dig.  g  16.*] 
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8L  Husband  AND  Wife  ({§  47,  263*)— Titu 

TO  Land— EviDENCB. 

Where  a  husband  conveyed  land  to  his  wife 
••  her  separate  estate,  the  subsequent  execution 
of  deeds  by  each  party  to  the  other  of  all  of  the 
lands  owned  by  either,  including  that  in  ques- 
tion, and  the  deposit  of  such  deeds  with  a  third 
person  for  delivery  to  the  surriTor,  by  which 
transaction  it  was  not  claimed  that  any  title 
passed,  did  not  tend  to  show  that  the  land  in 
qaestion  belonged  to  the  husband  rather  than 
tiie  wife,  or  that  it  was  community  property. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  Ii  232-241,  915;   Dec.  Dig.  || 
47,  263.*] 
8.  Husband  and  Wine   (I  264*)— Titlb  to 

LiUND— EVIDKNCB. 

The  character  of  property  as  separate  or 
community  property  is  to  be  determined  from 
proof  showi^  ute  mode  of  its  acquisition,  rath- 
er than  by  the  declarations  of  the  parties,  and 
while  the  declarations  of  a  wife  that  property 
conveyed  to  her  by  the  husband  was  community 
propertT  might  have  some  weight  if  supported  by 

5 roof  of  other  facts,  or  if  the  evidence  regarding 
le  acquisition  of  title  were  consistent  with  either 
a  separate  or  community  character,  it  was  not 
sufficient  alone  to  overcome  proof  that  the  land 
was  conveyed  by  a  deed  stating  that  she  was 
to  hold  it  as  her  separate  estate,  and  that  the 
husband  relinquished  all  right  or  claim  to  it 
as  com'munity  property. 

_rE!d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  916;   Dec.  Dig.  i  264. *! 

10.  Husband  and  Wifb  (I  266'>— Cokmunitt 
Property  —  Pbopkbtt  Convictbd  bt  Hus- 
band TO  Wife. 

Where  property  was  conveyed  by  a  hus- 
band to  his  wife  as  her  separate  estate,  the  hus- 
band relinquishing  all  clami  thereto  as  commu- 
nity property,  it  could  thereafter  become  com- 
munity property  only  by  a  conveyance  by  her 
or  an  agreement  between  the  husband  and  wife 
pursuant  to  Civ.  Code,  K  158,  159,  authorising 
a  husband  and  wife  to  contract  with  each  othw 
respecting  property. 

WBd.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  {§  925-928;  Dec.  Dig.  |  266,*] 

11.  Evidence  (|  273*)  —  Admissions  —  Deo- 
lABATioNS  Against  Intesest. 

The  declarations  of  a  wife  that  a  deed  to 
her  from  her  husband  was  not  to  become  ef- 
fective unless  she  survived  her  husband  were 
provable  as  declarations  against  interest,  if  the 
fact  admitted  by  her  was  material. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent.  Dig.  if  1108-1120;   Dec.  Dig.  i  273.*] 

12.  Evidence  (f  444*)— Paeol  ob  Extbinbio 
Evidenox— Deuvebt  of  Deed— Condition- 
al, Deliveby. 

Under  Civ.  Code,  {  1056,  providing  that  a 
grant  cannot  be  delivered  to  the  grantee  condi- 
tionally, and  that  delivery  to  him  is  necessarily 
absolute  and  the  instrument  talies  effect,  dis- 
charged of  any  condition,  where  a  husband  who 
had  been  advised  that  delivery  was  necessary  to 
pass  title,  delivered  to  his  wire  a  deed  conveying 
land  to  her,  and  no  right  to  recall  the  deed  or 
revoke  the  delivery  was  retained,  it  could  not 
be  shown  that  the  deed  was  not  to  be  effective 
unless  the  wife  survived  the  husband. 

[Ed.   Note.— For  other   cases,   see   Evidence, 
Cent   Dig.  {|  1929-1944,  2049;    Dec.  Dig.   | 

13.  Dkbdb  ({  66*)— Dblivebt— Questions  of 
Fact. 

Whether  or  not  a  deed  has  been  delivered  ei- 
ther to  the  grantee  or  to  a  depositary  is  a  ques- 
tion of  foct 

Xpd.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  US  127,  633;  Dec.  Dig.  i  66.*] 


14.  Deeds  {i  56*) — Deliveby— Acts  Conbti- 
TUTBNO — Necessity  of  Intention. 

To  constitute  a  delivery  of  a  deed  a  manual 
tradition  of  the  instrument  is  not  sufficient  un- 
less accompanied  by  the  Intent  of  presently 
transferring  title,  and  unhampered  by  the  res- 
ervation of  a  right  of  revocation  or  recall. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  il  117-123,  126;  Dec.  Dig.  i  66.*] 

In  Bank.  Appeal  from  Superior  Court, 
San  Mateo  County;  Jolm  Hunt,  Acting 
Judge. 

Action  by  W.  H.  Bias,  administrator  with 
the  will  annexed  of  Elizabeth  Reed,  de- 
ceased, against  William  H.  Reed,  adminis- 
trator with  the  will  annexed  of  James  Reed, 
deceased,  and  another.  From  a  judgment  on 
a  directed  verdict  for  plaintiff,  defendants 
appeaL    Affirmed. 

Edw.  F.  Fltzpatrick  and  Roes  &  Ross,  all 
of  Redwood  City,  for  appellants.  Clias.  M. 
Cassin,  of  San  Jose,  Harry  J.  Bias,  of  Santa 
Cruz,  and  James  L.  Atterldge,  of  San  Jose 
(Sullivan  &  Sullivan  and  Tbeo.  J.  Roche,  all 
of  San  Francisco,  of  counsel),  for  respondent 

PER  CURIAM.  A  hearing  in  bank  of  this 
cause  was  ordered  after  judgment  in  de- 
partment 1. 

Upon  further  consideration  of  the  ques- 
tions Involved  we  have  reached  the  conclu- 
sion that  the  views  heretofore  expressed  In 
department  are  correct,  and  {be  department 
opinion  is  hereby  adopted  as  the  opinion  of 
the  court  in  bank.  For  the  reasons  stated  in 
that  opinion,  the  Judgment  is  affirmed. 

The  following  Is  a  copy  of  the  opinion  of 
department  1: 

This  is  an  action  by  the  administrator,  with 
the  will  annexed,  of  the  estate  of  Elizabeth 
Reed,  deceased,  against  the  administrator,  with 
the  will  annexed,  of  the  estate  of  James  Reed, 
deceased,  and  M.  J.  Perry,  to  quiet  title  to  a 
tract  of  152  acres  of  land  in  San  Mateo  county 
nnd  to  recover  possession  of  the  same  from  de- 
fendants together  with  the  value  of  the  use  and 
occupation  thereof.  James  Reed  and  Elizabeth 
Reed,  the  testator  and  testatrix  represented  by 
the  two  administrators  here  contesting,  were 
husband  and  wife.  The  plaintifTs  complaint  al- 
leged that  at  the  time  of  her  death,  and  long 
prior  thereto,  his  testatrix  had  been  the  owner 
of  the  tract  in  controversy.  The  defendants  an- 
swered, denying  that  Elizabeth  Reed  had  at  any 
time  been  the  owner  of  the  property  and  assert- 
ing that  James  Reed  had  at  all  times  until  his 
death  been  the  owner  and  in  the  possession  of 
said  property.  Other  matters,  which  so  far  as 
they  are  deemed  important  will  be  referred  to 
hereafter,  were  set  up  by  an  amended  answer. 
The  action  came  on  for  trial  before  the  court  and 
a  jury.  The  plaintiff  introduced  his  evidence 
and  submitted  his  case.  Thereupon  one  of  the 
attorneys  for  the  defendants  made  an  opening 
statement  detailing  the  facts  that  the  defend- 
ants intended  to  prove.  Upon  this  statement 
the  plaintiff  moved  the  court  to  direct  the  jury 
to  bring  in  a  verdict  in  favor  of  the  plaintiff  and 
the  court  granted  this  motion.  From  the  judg- 
ment entered  pursuant  to  this  verdict  the  de- 
fendants appeal. 

[1}  It  is  no  doubt  true,  as  is  argued  by  the 
appellants,  that  the  practice  of  directing  a  ver- 
dict, in  advance  of  the  introduction  of  evidence, 
upon  the  opening  statement  of  one  or  the  other 
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party,  is  a  dangerons  one,  and  that  an  order 
l^antinK  such  motion  can  be  upheld  only  where 
It  ia  clear  that  counsel  hag  undertaken  to  state 
all  of  the  facts  which  he  expects  to  prove,  and 
it  is  plainly  evident  that  the  facts  thus  to  be 
proved  will  not  constitute  a  cause  of  action  or  a 
defense,  as  the  case  may  be.  "We  would  ob- 
serve," said  this  court  in  Emmerson  v.  Weeks, 
58  Cal.  382,  "that  it  would  be  much  better 
not  to  nonsuit  on  an  opening  statement,  unless 
it  is  clearly  made,  and  it  is  •  *  *  evident 
therefrom  that  no  case  can  be  made  out." 
Where,  however,  these  conditions  are  complied 
with,  the  court  is  authorized  to  accept  the  state- 
ments and  admissions  of  counsel  and  to  direct  a 
verdict  required  by  such  statements  or  admis- 
sions. 38  Cyc.  1567;  Oscanyan  v.  Arms  Co., 
103  U.  S.  261,  26  L.  Ed.  539;  Liverpool,  etc., 
S.  S.  Co.  V.  Immigration  Corn's,  113  U.  S.  33, 
6  Sup.  Ct.  352,  28  L.  Ed.  899;  Lindley  v.  A., 
T.  &  S.  F.  R.  R.  Co.,  47  Kan.  432,  28  Pac.  201; 
Pratt  V.  Conway,  148  Mo.  291,  49  S.  W.  1028, 
71  Am.  St  Rep.  602.  In  Estate  of  McNeill,  155 
Cal.  3S3,  100  Pac.  1086,  where  conflicting  peti- 
tions for  letters  of  administration  of  the  estate 
of  a  decedent  were  presented,  the  court,  after 
hearing  the  proof  in  support  of  one  of  the  peti- 
tioners and  an  opening  statement  on  behalf  of 
the  other,  nonsuited  the  latter  and  directed  a 
verdict  in  favor  of  the  former.  The  judgment 
was  upheld  on  appeal;  the  court  concluding  that 
the  facts  offered  to  be  shown  on  behalf  of  the 
appellant  would  not  have  entitled  her  to  a 
grant  of  letters. 

[2]  In  reviewing  an  order  directing  a  verdict 
on  an  opening  statement,  the  appellate  court 
must  apply  rules  analogous  to  those  which  govern 
it  in  reviewing  an  order  granting  a  nonsuit  after 
the  introduction  of  evidence.  Every  fact  which 
counsel  has  stated  as  among  the  matters  to  be 
proved,  together  with  all  favorable  inferences 
reasonably  to  be  drawn  therefrom,  must  be  ac- 
cepted by  the  court  as  facts  which  would  have 
been  proved  if  the  case  had  been  allowed  to  be 
tried.  ' 

It  is  entirely  clear  from  the  record  that  the 
opening  statement  made  by  the  appellants  here 
was  full  and  complete.  After  counsel  had  first 
outlined  the  facts  to  be  proved,  the  plaintiff 
moved  the  court  for  the  directed  verdict.  Coun- 
sel for  the  appellant  declared  his  readiness  "to 
argue  that  proposition  right  now."  The  court 
thereupon  directed  that  the  reporter  read  over 
the  opening  statement,  suggesting  that  counsel 
for  the  appellants  might  have  omitted  some- 
thing. In  response  to  this  suggestion  appel- 
lants' counsel  amplified  his  statement,  where- 
npon  argument  on  the  motion  proceeded,  and,  as 
already  stated,  the  court  directed  a  verdict  in 
accordance  with  the  motion.  Under  these  cir- 
cumstances, there  is,  of  course,  no  ground  for 
the  claim  that  the  statement  was  made  without 
an  understanding  of  the  necessity  for  making  it 
exhaustive  or  that  any  substantial  fact  intended 
to  be  proved  was  omitted  therefrom  by  inad- 
vertence. The  further  question,  then,  is  wheth- 
er the  facts  so  offered  to  be  proved,  if  accepted 
as  true,  were  such  as  to  Iiave  constituted  any 
defense  to  the  action. 

The  plaintiff  had  introduced  evidence  tending 
to  prove  the  following  facts :  Elizabeth  Reed, 
the  wife,  died  on  December  19,  1908.  James 
Reed,  the  husband,  died  on  the  19th  of  October, 
1910.  In  July,  1883,  James  Reed  owned  the 
tract  of  land  in  question  and  other  lands  in  San 
Mateo;  all  of  said  lands  being  community  prop- 
erty. The  property  in  controversy  was  occupied 
by  Reed  and  bis  wife  as  their  home.  On  July 
21, 1883,  Mr.  and  Mrs.  Reed  were  visiting  at  the 
home  of  the  plaintiff  in  Santa  Cruz.  At  the  re- 
quest of  James  Reed,  the  plaintiCF,  Bias,  ac- 
companied Reed  to  the  office  of  Z.  N.  Goldsby, 
an  attorney  at  law  then  engaged  in  practice  at 
Santa  Cruz.  Reed  stated  to  Uoldsby  that  he  de- 
sired to  make  a  deed  of  the  property  to  his  wife. 
Goldsby  wrote  a  deed  of  gift  of  the  property  in 


controversy  and  had  such  deed  ready  for  execQ' 
tion  on  the  afternoon  of  the  same  day,  when 
Reed,  accompanied  by  Mrs.  Reed,  Bias  and 
John  D.  Chace,  returned  to  his  office.  At  that 
time  the  deed  was  read  over  in  the  presence  of 
these  persons  (except,  perhaps,  Mr.  Chace),  and 
Reed  assented  to  it.  Reed  signed  the  deed  and 
acknowledged  it.  At  the  same  time  a  will  in 
which  Mrs.  Reed  was  named  as  sole  beneficiary 
was  executed  by  Reed,  Bias  and  Chace  signing 
as  attesting  witnesses.  They  also  signed  as 
witnesses  to  the  grantor's  signature  upon  the 
deed.  Prior  to  this  time  Mr.  Goldsby  liad  ad- 
vised Reed  that  it  was  necessary  to  deliver  the 
deed  in  order  to  vest  title  in  his  wife,  and  after 
the  signing  and  acknowledgment  of  the  .  paper 
Seed  handed  it  to  Mrs.  Reed.  The  deed  itself 
was  introduced  in  evidence.  The  foregoing  facta 
with  reference  to  the  signing  and  delivery  of  the 
deed  were  testified  to  by  Bias  and  Goldsby. 
Chace  had  died  prior  to  the  trial.  Mr.  Goldsby 
further  testified  that  at  the  time  of  the  delivery 
nothing  was  said  with  reference  to  the  deed  not 
taking  effect  unless  Reed  die)]  before  his  wife. 

Upon  Mrs.  Reed's  death  in  1908  search  for  tiie 
deed  was  made  without  avail.  After  James 
Reed's  death  a  sister  of  Mrs.  Reed  prosecuted 
further  inquiries  and  finally  discovered  the  deed 
under  the  linoleum  on  the  floor  of  the  room 
which  had  been  occupied  by  the  Reeds.  Tie 
plaintiff's  case  also  included  some  testimony  re- 
garding declarations  made  by  James  Reed  after 
the  date  of  the  deed  in  question  and  tending  to 
support  the  wife's  title.  The  possession  of  the 
land  by  the  defendants  was  admitted. 

This  was  the  state  of  the  case  when  the  de- 
fendants made  their  opening  statement.  The 
statement  is  somewhat  protracted,  but  we  think 
its  substance  is  fairly  contained  in  the  follow- 
ing summary:  Counsel,  after  stating  that  he 
would  introduce  deeds  showing  the  acquisition 
of  the  property  in  question  by  James  Reed, 
went  on  to  state  that  he  would  prove  that  at 
various  times  after  1883  James  Reed  deeded 
portions  of  the  land  to  various  persons  without 
having  his  wife  join  in  the  conveyances.  He 
declared  his  intention  of  showing,  further,  that 
in  1901  Mr.  and  Mrs.  Reed  sent  for  one  Levy 
and  requested  him  to  prepare  deeds  from  Reed 
to  Mrs.  Reed  and  from  Mrs.  Reed  to  Reed  of  all 
of  the  lands  owned  by  either,  including  the  tract 
in  controversy.  These  deeds  were  subsequently 
prepared,  were  executed  and  acknowledged  by 
the  respective  parties  and  were  put  in  the  pos- 
session of  Levy,  who  was  directed  to  hold  them 
and  upon  the  death  of  either  Mr.  or  Mrs.  Reed 
to  deliver  to  the  survivor  for  record  the  deed  of 
the  one  so  dying.  A  controversy  subsequently 
arose  between  the  Reeds  and  Levy,  and  the 
Reeds  requested  one  Coburn  to  draw  similar 
deeds  to  take  the  place  of  the  two  that  had  been 
deposited  with  Levy.  This  transaction,  how- 
ever, was  never  consummated.  The  opening 
statement  went  on  to  state  that  in  December, 
1908,  shortly  prior_  to  Mrs.  Reed's  death,  she 
made  a  will  in  which  she  declared  that  all  of 
the  property  was  community  property.  It  was 
stated  that  the  appellants  would  show  that  Mrs. 
Reed  had  stated  to  onp  Thompson,  a  physician, 
that  the  deed  of  July  21,  1883,  "was  made  and 
given  to  her  with  the  understanding  that  It 
should  not  become  effective  unless  she  should 
ontlive  her  husband."  Jnstprior  to  Mrs.  Reed's 
death,  she  requested  Mr.  Thompson  to  prepare 
a  will  for  her  and  had  declared  that  the  prop- 
erty in  question  was  the  community  property  of 
herself,  and  her  husband,  but  no  will  was  pre- 
pared by  Mr.  Thompson.  Reference  was  made 
to  other  witnesses  who  would  testify  to  oral 
declarations  of  Mrs.  Reed  that  she  considered 
the  property  community  property;  that  she 
owned  one  half  of  it  and  Mr.  Reed  the  other 
half.  Another  witness,  it  was  stated,  would 
testify  that  in  1905  both  Mr.  and  Mrs.  Reed 
stated  to  him  that  the  property  was  community 
property  and  that  they  had  arranged  their  at- 
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fairs  so  that  whoever  should  outHre  the  other 
should  get  all  the  property.  Counsel  also  un- 
dertook to  show  that  at  all  times  down  to  the 
death  of  Reed  he  bad  entire  charge  of  the  prop- 
ert7,  farmed  it,  and  paid  all  expenses  in  con- 
nection with  it  and  during  all  this  time  the 
property  had  been  assessed  to  and  the  taxes  paid 
by  him. 

[3]  The  answer  contains  a  plea  of  estoppel 
and  with  reference  to  this  counsel  incorporated 
into  the  opening  a  statement  "to  the  effect  that 
Mrs.  Reed,  by  her  acts  and  conduct,  intention- 
ally led  her  husband  to  believe,  and  that  he 
did  believe  that  she  considered  alt  this  property 
to  he  the  commnnity  property  of  herself  and 
her  hosband  and  not  her  separate  property." 
With  reference  to  the  matter  last  quoted,  it  Is 
quite  obvious  that  the  statement  of  counsel 
falls  far  short  of  meeting  the  requirements  of 
estoppel  in  pais.  The  facts  with  respect  to  the 
ownership  of  the  land  were  as  completely  known 
to  Reed  as  they  were  to  his  wife.  It  was  not 
stated  that  she  induced  a  mistaken  belief  re- 
garding any  such  fact.  All  that  counsel  claim- 
ed was  that  Mrs.  Reed  led  her  husband  to  be- 
lieve that  she  "considered"  the  land  to  be  com- 
munity property.  It  is  not  apparent  that  her 
opinion  of  the  legal  status  of  the  property  could 
have  any  bearing  upon  her  husband  s  rights  or 
conduct,  and  the  statement  of  counsel  contains 
no  intimation  that  Reed,  if  he  was  induced  by 
her  to  believe  that  she  "considered"  the  prop- 
erty to  be  community,  was  led  by  this  belief  to 
take  or  omit  any  action  material  to  the  protect 
tion  of  his  interests.  Without  further  discus- 
sion of  this  question,  we  simply  refer  to  Boggs 
v.  Merced  M.  Co.,  14  Cal.  279,  367,  368,  where 
the  court,  in  considering  the  necessary  elements 
of  estoppel  in  pais,  defined  those  elements  in 
language  which  has  been  quoted  and  followed 
many  times. 

[4]  That  the  plaintiff  made  out  a  clear  prima 
facie  case  is  not  to  be  doubted.  If  the  issues 
had  been  submitted  to  the  jury  on  the  plaintiff's 
evidence  alone,  the  court  could  not  properly 
have  sanctioned  a  verdict  in  favor  of  the  de- 
fendants. The  question,  then,  is  whether  the 
matters  which  defendt^ts  declared  they  would 
prove — and  which  we  must  assume  they  were 
able  to  prove — were,  in  law,  sufficient  to  meet  or 
overcome  the  prima  facie  case  established  by  the 
plaintiff. 

[S-7]  The  fact  that  James  Reed  remained  in 
possession  of  the  land,  fanning  it  and  paying 
taxes  upon  it,  would  not  be  effective  to  weaken 
or  impair  the  title  of  bis  wife.  If  title  had 
passed  to  her  by  a  conveyance  executed  in  1883, 
no  ownership  or  control  asserted  by  her  hus- 
band thereafter  would  revest  title  in  him,  unless 
he  bad  maintained  an  adverse  possession  in  the 
manner  and  for  the  time  required  by  the  Code. 
There  is  nothing  here  to  indicate  that  the  pos- 
session was  adverse  at  all.  The  tract  was  oc- 
cupied by  both  parties  as  their  home,  before 
and  after  the  conveyance  to  Mrs.  Reed.  The 
occupancy  was  consistent  with  an  ownership 
by  either  husband  or  wife.  It  was,  in  fact,  a 
joint  occupancy,  and  could  not,  on  the  facts  of- 
fered to  be  shown,  furnish  the  basis  for  a  claim 
of  prescriptive  title  by  one  against  the  otlier. 
First  N.  B.  v.  Gnerra,  61  Cal.  109 ;  Mauldin 
V.  Cox,  67  Cal.  387,  7  Pac.  804.  The  same  con- 
clusion applies  to  the  statement  that  .lames 
Reed  had  conveyed  parts  of  the  land  after  1883. 
Since  the  record  title  remained  in  him,  this  was 
a  convenient  mode  of  transfer,  and  it  would  npt 
evidence  a  claim  adverse  to  that  of  the  wife,  in 
the  absence,  at  least,  of  proof  that  the  husband's 
action  was  known  to  th«  wife  and  that  she  did 
not  assent  to  it.  The  matters  just  discussed, 
which,  as  we  have  seen,  did  not  make  out  a  ti- 
tle by  prescription,  could  certainly  have  had  no 
effect  as  bearing  directly  upon  the  transaction 
of  July  21,  1883.  The  force  of  an  executed  con- 
veyance is  not  to  be  impaired  by  subsequent  acts 
or  declarations  of  the  grantor. 


[8]  Another  part  of  the  opening  statement  had 
to  do  with  the  deposit  with  or\  Levy  of  deeds 
from  Reed  to  his  wife  and  from  her  to  him.  It 
is  not  claimed  that  any  title  passed  by  this 
transaction.  See  Kenney  v.  Parks,  125  Cal. 
146,  57  Pac.  772.  This  being  so,  we  are  unable 
to  see  that  the  offered  testimony  tended  in  an; 
way  to  meet  the  case  already  made  by  the 
plaintiff.  The  fact  that  the  Reeds  made  an  in- 
effectual attempt  to  provide  for  the  transfer, 
upon  the  death  of  one  of  them,  of  all  property 
owned  by  either  to  the  survivor,  does  not  indi- 
cate that  any  particular  parcel  of  that  property 
belonged  to  one,  rather  than  the  other,  or  that 
it  was  commnnity  property.  The  subseqneht 
talk  with  Cobum,  looking  to  a  second  arrange- 
ment of  like  kind,  was  never  consummated,  an^ 
is,  of  course,  entitled  to  no  greater  weight  than 
may  be  given  to  the  deposit  of  the  deeds  with 
Levy. 

[9,  10]  The  opening  statement  contained,  in 
addition  to  the  various  items  already  discussed, 
a  promise  to  prove  certain  acts  and  declarations 
of  Mrs.  Reed.  Counsel  undertook  to  show  that 
in  her  will,  made  shortly  before  her  death  in 
December,  1908,  Mrs.  Reed  had  declared  that 
the  property  was  community  property.  Oral 
statements  to  the  same  effect  had  been  made  bj 
her  to  different  persons  at  various  times.  This 
court  has,  on  several  occasions,  expressed  the 
view   that   the  character  of  the  ownership  of 

Property,  whether  separate  or  commnnity,  is  to 
e  determined  by  the  proof  showing  the  mode 
of  acquisition,  rather  than  by  any  declaration  of 
one  of  the  parties  that  the  property  was  or  was 
not  community  property.  Estate  of  Grannie 
142  Cal.  1,  75  Pac.  324-  Estate  of  Learned, 
156  Cal.  311,  104  Pac.  315;  Estate  of  Clai- 
borne, 168  Cal.  648,  112  Pac.  278.  It  would 
seem,  however,  that  such  declaration  is  admis- 
sible in  evidence  against  the  declarant  or  his 
successors  in  interest.  In  re  Bauer,  79  Cal. 
304,  21  Pac.  759.  In  the  very  recent  case  of 
Estate  of  Hill,  138  Pac.  690,  the  admissibility 
of  such  declarations  was  asserted  in  an  opinion 
which  had  the  concurrence  of  only  three  mem- 
bers of  the  court,  three  of  the  remaining  justices 
joining  in  the  judgment  upon  grounds  which  did 
not  require  them  to  state  their  views  on  this 
point.  But,  assuming  the  admissibility  of  Mrs. 
Reed's  declarations  that  the  property  was  com- 
mnnity, we  think  this  evidence  standing  alone 
cannot  be  deemed  suflacient  to  overcome  the  un- 
contradicted proof  that  the  land  was  conveyed 
to  her  by  her  husband  by  means  of  a  deed 
which,  in  express  and  elaborate  terms,  stated 
that  she  was  to  hold  the  land  as  her  separate 
estate,  the  grantor  relinquishing  "all  right  or 
claim  to  the  same  or  any  part  thereof  as  com- 
munity property."  _  A  declaration  that  the  prop- 
erty was  community  estate  might  properly  be 
regarded  as  having  some  weight,  if  supported  by 
proof  of  other  facts  irainting  m  the  same  di- 
rection, or  if  the  evidence  regarding  the  acquisi- 
tion of  title  were  consistent  with  either  the  sep- 
arate or  community  character  of  the  ownership. 
But  under  the  evidence  which  had  been  here  in- 
troduced, the  husband  had  conveyed  the  prop- 
erty to  the  wife  by  a  deed  which,  by  its  ex- 
press declarations,  as  well  as  by  the  presump- 
tions of  law  (Estate  of  Klumpke,  139  Pac.  1062) 
made  the  property  her  separate  estate.  It  could 
become  community  property  thereafter  only  by 
an  agreement  between  herself  and  her  husband. 
Civ.  Code,  §§  158,  159 ;  Yoakum  v.  Kingery,  126 
Cal.  33,  58  Pac.  324.  There  was  no  offer  to 
prove  either  a  conveyance  by  her  or  an  agree- 
ment with  her  husband.  It  having  been  clearly 
shown  that  the  property  had  been  acquired  by 
her  as  her  separate  estate,  her  mere  declara- 
tion that  it  was  community  wooM  not,  we  are 
satisfied,  be  enough  to  sustain  a  finding  that 
she  had  conveyed  to  her  husband  or  had  agreed 
with  him  that  it  should  belong  to  the  com- 
munity. 
[11-14]  The  only  remaining  piece  of  evidence 
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which  defendants  announced  their  intention  of 
Introducine  oonsiBted  of  the  declaration  of  Mrs. 
B«ed  to  Mr.  Thompson  that  the  deed  of  Jnly 
21,  1883,  had  been  made  and  given  with  the  un- 
derstanding that  it  should  not  become  effective 
onless  she  should  outJive  her  husband.  As  a 
declaration  against  interest  this  was  admissible 
if  the  fact  thus  stated  by  Mrs.  Reed  militated 
in  any  way  against  the  validity  of  the  title 
claimed  by  plaintiS  as  her  administrator.  We 
think  the  alleged  fact  could  have  no  such  opera- 
tion. Whether  or  not  a  deed  has  been  delivered, 
either  to  the  grantee  or  to  a  depositary  is  a 
question  of  fact.  A  manual  tradition  of  the  in- 
strument is  not  sufflcient|  unless  the  passing 
of  the  paper  ia  accompanied  by  the  intent  of 
presently  transferring  title  to  the  property,  and 
be  unhampered  by  the  reservation  of  a  right 
of  revocation  or  recall.  Follmer  v.  Bohrer,  158 
Cal.  758,  112  Pac.  644. 

"No  precise  form  of  words  and  no  particular 
character  of  act  is  necessary.  •  *  •  Any 
words  or  acts  showing  an  intention  on  the  part 
of  the  grantor  that  the  deed  shall  be  considered 
as  completely  executed,  and  the  title  conveyed, 
are  safflcient.  •  •  •  When  a  deed  is  execut- 
ed and  the  minds  of  the  parties  to  i(  meet,  ex- 
pressly or  tacitly,  in  the  purpose  to  give  it 
S resent  effect,  the  deed  is  validly  delivered." 
loore  V.  Trott.  162  Cal.  275,  122  Pac.  462. 

The  deed  here  in  question  was  handed  by  the 
grantor  to  the  grantee.  No  third  party  was 
interposed  as  depositary.  Before  the  signing 
of  the  deed  James  Beed  had  been  advised  that 
in  order  to  pass  title  it  was  necessary  for  him 
to  malie  delivery  to  the  grantee.  If  Mr.  Thomp- 
son had  been  allowed  to  testify  as  it  was  stated 
he  would  testify,  the  declaration  of  Mrs.  Beed 
oould  have  had  no  greater  force  than  to  show 
that  the  paper  had  been  delivered  to  her  upon 
the  condition  that,  if  she  did  not  survive  her 
husband,  the  property  would  not  pass  to  her, 
bnt  that,  if  he  died  first,  the  title  should  vest  in 
ber.  No  right  to  recall  the  deed  or  to  revoke 
the  delivery  was  retained.  In  one  event  title 
was  to  pass.  In  the  other  it  was  not.  But  it 
was  not  contemplated  that  under  either  con- 
tingency anything  further  was  to  be  done.  If 
the  fact  upon  which  the  title  was  to  pass  (i.  e., 
the  death  of  Beed  during  the  life  of  his  wife) 
should  occur,  the  deed  was  to  become  operative 
hy  virtue  of  the  delivery  made  on  the  Slst  day 
of  July,  1883,  which  was  the  only  delivery  which 
the  parties  ever  had  in  mind.  We  have,  then, 
the  case  of  a  delivery,  to  the  grantee,  upon  a 
condition  which  may,  according  to  the  outcome, 
make  the  transfer  effective  or  nugatory.  Such  a 
delivery,  if  made  to  a  third  party,  might  have 
been  ineffectual.  But  where  the  deed  is  hand- 
ed to  the  grantee  personally,  the  situation  is 
different.  In  that  case,  the  condition  is,  by  the 
law,  discarded,  and  the  delivery  is  regarded  as 
absolute.  Such  is  the  express  declaration  of 
our  statutes.  Section  1056  of  the  Civil  Code 
provides: 

"A  grant  cannot  be  delivered  to  the  grantee 
conditionally.  Delivery  to  him,  or  to  his  agent 
as  such,  is  necessarily  absolute,  and  the  instru- 
ment takes  effect  thereupon,  discharged  of  any 
condition  on  which  the  delivery  was  made." 

Under  this  section,  the  proof  offered  would 
not  have  justified  the  court  in  ruling  that  any- 
thing -but  an  absolute  delivery,  free  of  condition, 
has  been  shown.  The  precise  point  was  in- 
volved in  Mowry  v.  Heney,  86  CaL  471,  25 
Pac.  17,  and  the  court  there  held,  on  a  state  of 
facts  identical,  so  far  as  the  point  under  dis- 
cussion is  concerned,  with  those  here  presented, 
that  the  deed  was  operative  as  an  immediate, 
absolute  conveyance.  See,  also,  Elliott  v.  Mer- 
chants B.  &  T.  Co.,  22  Cal.  App.  536,  132  Pac. 
280;  Hammond  v.  McCollough,  159  Cal.  639, 
115  Pac.  216. 

Such  cases  as  Kenney  v.  Parks,  137  Cal.  527, 


70  Pac.  558,  Black  ▼.  Sharkey,  104  CaL  279,  37 
Pac.  939,  and  Denis  v.  Velati,  96  CaL  223,  31 
Pac.  1,  are  not  in  conflict  with  the  views  here- 
in expressed.  In  Kenney  v.  Parks,  the  parties 
were  under  the  mistaken  belief  that  a  deed,  al- 
though delivered,  did  not  transfer  title  (intU 
recordation,  a  mutual  mistake  which,  as  is  said 
in  Hammond  v.  McCollough,  Bupra,  "conda- 
sively  established  the  absence  of  an  intent  to 
create  a  present  and  a  new  vestiture  of  title." 
Black  V.  Sharkey  and  Dmis  v.  Velati  were  deci- 
sions laying  down  the  unquestioned  rule  that 
the  manual  tradition  of  a  deed  nnaccompanied 
by  the  purpose  or  intention  of  passing  title  is 
not  a  good  delivery.  In  none  of  these  cases 
was  the  court  dealing  with  a  situation  of  a  de- 
livery made  to  the  grantee,  both  parties  intend- 
ing that  in  a  certain  event  title  should  pass  bj 
virtue  of  the  delivery  then  and  there  made. 

The  conclusion  to  be  drawn  from  the  foregoing 
discussion  is  that  the  facts  contained  in  the 
opening  statement  of  defendants,  if  proved, 
would  not  have  raised  a  substantial  conflict  ao- 
thorizing  the  jnry  to  find  against  the  plaintiff's 
claim  of  titie.  This  being  so,  it  was  not  error 
for  the  court  to  direct  a  .verdict  ia  plaintiff** 
favor.    No  other  points  are  made. 

The  Judgment  is  affirmed. 


(1»  CaL  B) 
PEOPLE  T.  HABBIS.    (Or.  184&) 
(Supreme  Court  of  California.    Dec.  18^  1914.) 

1.  HomoiDB  (I  179*)— EVIDBNCB— IK8AIIITT. 

Where  insanity  is  a  defense,  the  mental 
condition  of  any  of  the  relatives  of  accused  ia 
materiaL  and  on  that  subject  a  reasonable  lati- 
tude should  be  allowed. 

[Ed.  Note.— For  other  eases,  see  Homicidau 
Cent  Dig.  S  380;   Dec.  Dig.  |  179.»] 

2.  Cbiminal  Law  (t  462*>-<;omfetbnot  ov 
Witnesses— Opinion  as  to  Sanity. 

A  witness  cannot  give  his  opinion  u  to 
the  sanity  of  relatives  of  accused,  relying  on 
insanity,  without  preliminarily  snowing  tiiat 
he  is  qualified  to  express  an  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {}  1053-1055;  Dec.  Dig.  I 
452.*] 

8.  Cbiminal  Law  ({  452*)  —  Coufetenot  or 
Witnesses— Opinion  as  to  Sanity. 

The  mother  of  accused,  who  was  charged 
with  murder  and  relied  on  insanity  as  a  defense 
may  not  express  lier  opinion  as  to  whether,  on 
one  occasion,  when  the  father  of  accused  fell  to 
the  floor  at  home  and  frothing  at  the  mouth,  his 
condition  resulted  from  intoxication  or  temporaij 
insanity  in  the  absence  of  a  preliminary  show- 
ing that  she  is  qualified  to  express  an  opinion. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1053-1055;  Dec.  Dig.  i 
452.*) 

4.  Homicide    (S   339*)— AppxaI/— EStidkncb— 
Harmless  Ebrob. 

Where  the  mother  of  one  charged  with  mur- 
der and  relying  on  the  defense  of  insanity  testi- 
fied fully  as  to  the  circumstances  of  the  birth 
of  accused  and  as  to  his  health,  conduct,  habits, 
peculiar  temperament,  and  the  physical  and 
mental  defects  of  his  infancy  and  manhood,  as 
she  observed  him,  the  refusal  to  permit  her  to 
testify  whether  she,  before  his  birth,  suffered  in- 
convenience or  pain,  and  whether  at  his  birth 
a  physician  had  not  difficulty  in  causing  the 
child  to  breathe,  was  not  prejudicial  to  accused. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  $  714;   Dec  Dig.  §  339.*] 

5.  Homicide  (S  170*)  —  Evidence  —  Admissi- 
bility. 

Whore  accused,  defending  a  charge  of  mnr 
der  on  the  ground  of  insanity,  had  spent  a  great 
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deal  of  hla  time  in  attempting  to  perfect  inTen- 
tions,  refasal  to  permit  uim  to  show  what  ttie 
inventions  were,  witii  a  view  of  having  them 
introduced  in  evidence  to  show  that  a  systematic 
defect  ran  through  all  of  them,  was  not  errone- 
ous. 

PBd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  380;  Dec.  Dig.  §  179.*] 

6.  HoMiciDK  (!  330*)  — Evidence  — Adiossi- 

BttlTY. 

Where  accused  admitted  the  killing  of  de- 
cedent and  tailing  her  money,  and  bis  mother 
testified  that  she  had  given  him  money  when 
he  wanted  it  and  had  never  refused  to  do  so, 
and  an  uncle  testified  that  he  had  given  him 
money,  and  there  was  evidence  that  accused 
was  usually  occupied  and  in  the  receipt  of  wa- 
ges, refusal  to  permit  the  mother  to  testify 
whether,  at  the  time  of  the  killing,  she  had  mon- 
ey and  whether  accused  knew  it,  and  the  refusal 
to  permit  the  uncle  to  testify  whether  he  had 
ever  refused  to  give  accused  money,  was  not  an 
unreasonable  curtailment  of  the  right  of  accused. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  714;   Dec  Dig.  §  339.»] 

7.  Homicide    (J    179*)— Inbanitt— Evidbwcb 
— Aduibsibiutt. 

The  acta  and  declarations  of  accused,  rely- 
ing on  insanity,  made  a  reasonable  time  before 
and  after  the  crime,  may  be  shown  on  the 
question  of  insanity  at  the  time  of  the  criminal 
act,  where  tliey  appear  to  have  any  tendency 
to  show  bis  mental  condition  at  that  time. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  $  380;   Dec.  Dig.  f  179.*] 

"8.  CaiinNAi.  Law  (§  670»)— Evidence— Okteb 

or  Evidence— Necessitt. 

Refusal  to  aUow  the  mother  of  one  accused 
of  murder  and  relying  on  insanity  as  a  defense, 
to  state  a  conversation  which  she  had  with* 
him  at  supper  the  evening  of  the  crime  was  not 
erroneous,  in  the  absence  of  any  offer  of  what 
was  intended  to  be  shown  by  it. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sf  757,  1593-1596;  Dec.  Dig. 
I  670.»] 

8.  Cbiminal  Law  ({  1141*)  —  Appeal  — Bs- 

VEBSIBLE  EbBOB. 

Error  warranting  a  reversal  of  a  conviction 
must  affirmatively  appear  in  the  record,  so  as  to 
permit  the  court  on  appeal  to  determine  wheth- 
er a  substantial  right  of  accused  was  prejudiced 
thereby. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  I^.  »  8014,  3015,  3020,  3022, 3023 ; 
Dec.  Dig.  f  1141.*] 

10.  Cbiminai,  Law  (§  449*)— Evidence— Good 
Chabacteb  or  Accused — ^Admibsibilitt. 

Accused  may  not  sliow  the  opinion  of  wit- 
nesses as  to  his  truthfulness  and  honesty,  but 
he  is  limited  to  evidence  of  general  good  char- 
acter, and  the  rule  is  not  different  where  insan- 
ity is  a  defense. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  1034-1037, 1040-1067;  Dec. 
Dig.  {  449.*] 

11.  Cbiminai,  Law  (§  667*)— TBiAi^-RBADiNa 
of  Evidence  to  Jitbt. 

Denial  of  a  motion  of  accused  to  have  the 
testimony  given  by  him  and  his  mother  read  to 
the  jury  on  the  ground  that  much  of  the  tes- 
timony was  given  in  so  low  a  tone  of  voice  as 
not  to  be  heard  by  the  jury  was  not  erroneous, 
where  their  answers,  when  inandible,  were  ei- 
ther read  by  the  reporter  or  repeated  by  them 
and  where  the  jury,  though  hearing  the  motion, 
did  not  express  any  desire  to  hear  the  testimony 
read  though  asked  if  they  desired  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1599,  1601;  Dec.  Dig.  { 
667.*] 


12.  HouiciDK  (S  340*)— InsTBuonoNB—  Hal- 
ice. 

The  giving  by  the  court,  in  its  instructions, 
of  the  general  definition  of  malice  in  Pen.  Code, 
}  7,  Bubd.  4,  was  not  prejudicial  error,  wfaerer 
the  definition  in  section  188  of  malice  essential 
to  constitute  homicide  was  also  given. 

[Ed.  Note.— For  .other  cases,  see  Homicide,. 
Cent  Dig.  {§  716-717,  720;  Dec  Dig,  f  340.*] 

13.  Cbiminai,  Law  (§  1172*)— Inotbuctions— 
Conflicting  Inbtbtjotionb. 

Where  the  conrt  in  its  main  charge  cor- 
rectly stated  the  law  on  the  burden  of  proving 
insanity  and  on  other  issues  raised,  accused 
could  not  complain  because  the  court  gave,  at 
his  request,  a  conflicting  erroneous  instruction 
that  where  accused  was  charged  with  homicider 
and  offered  evidence  to  show  that  the  condition 
of  bis  mind,  through  predisposition,  was  such 
that  he  was  incapable  of  deliberation,  the  rea- 
sonable doubt  as  to  capacity  for  deliberation 
should  bfe  resolved  in  his  favor  to  the  extent  of 
acquitting  him  of  the  higher  grade  and  convict- 
ing him  of  the  iower  grade. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3128,  3164-3157,  8169-8163, 
3169;    Dec.  Dig.  }  1172.*] 

14.  Homicide  (8  237*)  —  Inbanitt  —  Pbepon- 
dekance  of  Evidence. 

Accused,  charged  with  murder  in  the  first 
degree,  must  sustain  his  defense  of  insanity  by 
a  preponderance  of  the  evidence  where  the  facts 
of  the  killing  leave  no  other  rational  inference 
than  that  it  was  done  with  deliberate  intention 
if  he  was  sane. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  500;   Dec  Dig.  |^7.*] 

15.  Homicide  (8  144*)— Bxtbden  or  P]«)Of— 
Insanity. 

The  burden  is  on  the  prosecution  to  prove 
the  elements  of  the  crime,  wliich  involves  proof 
of  a  mind  sufficiently  sane  to  be  capable  of  com- 
mitting the  crime  or  any  degree  thereof,  but  af- 
firmative proof  of  sanity  is  not  required. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  8  261;  Dec  Dig.  8  144.*] 

16.  Cbiminai,   Law    (S   311*)  —  Bubden    or 

PbOOF— I NSANITY— PBESUMPTIONS. 

The  presumption  of  sanity  of  accused  is 
equivalent  to  proof  of  sanity  as  a  fact,  until  the 
contrary  is  shown,  and  the  presumption  is  con- 
clusive in  the  absence  of  evidence  of  accused 
contravening  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  742-744;  Dec  Dig.  8 
311.*] 

17.  Cbiminai,  Law  (S  930*)  — New  Tbial  — 
Gboundb— Newlt  Discovebed  Evidence. 

A  new  trial  on  the  ground  of  newly  discov- 
ered evidence  is  properly  denied  in  the  absence 
of  any  showing  of  any  diligence  to  discover  or 
produce  it  at  the  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  88  2318-2323;  Dec.  Dig.  8 
939.*] 

Id  Bank.  Api)«al  from  Superior  Court, 
Los  Angeles  County ;  Frank  B.  Wells,  Judge. 

Burr  L.  Harris  was  convicted  of  murder 
in  tbe  first  degree,  and  be  appeals.    AfflrmedL 

EL  Barton  Cerutl,  of  Los  Angeles,  tor  ap- 
pellant tJ.  S.  Webb,  Atty.  Gen.,  and  George 
Beebe,  Deputy  Atty.  Oen.,  for  tbe  People. 


LORIGAN,  J.  Defendant  was  tried  for 
tbe  crime  of  murder,  convicted  of  murder  of 
tbe  first  degree,  and  sentenced  to  deatb.    He 
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appeals  from  the  Jndgment  and  an  order 
denying  bis  motion  for  a  new  trial. 

Upon  tlie  trial  the  homicide  by  defendant 
was  admitted.  The  sole  defense  was  Insan- 
ity. As  there  was  no  dispute  on  the  trial 
respecting  the  circumstances  attending  the 
killing  of  deceased  by  defendant  and  no 
question  is  raised  on  this  appeal  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  find- 
ing of  the  Jury  (necessarily  Implied  from 
their  verdict)  against  the  defense  of  insanity 
Interposed  by  defendant  or  the  verdict  re- 
turned against  him,  a  general  statement  of 
these  matters  need  only  be.  made. 

The  victim  was  a  Mrs.  Rebecca  P.  Gay,  a 
Christian  Science  practitioner  having  her 
office  in  the  H.  W.  Hellman  building  in  the 
city  of  Los  Angeles.  Defendant  visited  her 
office  on  the  afternoon  of  September  26, 1913. 
He  was  not  acquainted  with  her  nor  had  he 
ever  seen  her  before.  He  told  her  that  be 
was  seeking  a  Mrs.  Wallace,  whom  he  ex- 
pected to  meet  at  the  office.  He  was  told  by 
Mrs.  Gay  that  she  knew  no  one  by  that 
name  nor  expected  a  visit  from  such  a  party. 
Defendant,  however,  Insisted  that  this  Mrs. 
Wallace  would  call  there,  and  was  permit- 
ted to  sit  in  the  reception  room  of  the  office 
and  wait  her  expected  arrival.  He  waited 
there  about  an  hour — until  nearly  6  o'clock — 
when  a  patient  whom  Mrs.  Gay  had  been 
attending  in  the  inner  office  departed,  leaving 
defendant  and  Mrs.  Gay  alone  in  the  recep- 
tion room.  That  was  the  last  seen  of  the 
latter  alive.  Next  morning  her  dead  body 
was,  by  a  Janitress  of  the  building,  found 
lying  in  the  office.  Letters  and  papers  were 
scattered  over  her  body.  A  handbag  and 
purse  in  which  Mrs.  Gay  carried  her  money 
was  found  in  the  office,  the  latter  empty. 
An  antopsy  showed — to  state  It  briefly — that 
Mrs.  Gay  had  been  killed  by  repeated  blows 
from  some  blunt  Instrument  on  her  face  and 
bead  which  had  fractured  the  skull  in  numer- 
ous places.  Defendant  was  suspected  of  the 
homicide,  and  arrested  in  the  city  of  San 
Diego  on  October  5,  1913,  and  confessed  that 
he  had  done  the  killing.  He  also  testified  as 
a  witness  on  the  trial  and  detailed  the  cir- 
cumstances of  Mrs.  Gay's  death  at  his  hands. 
He  testified  that  for  some  three  years  previ- 
ous to  the  homicide  he  had  at  occasional 
times  suffered  from  fits  resulting  in  a  loss 
of  consciousness;  that  at  those  times,  cov- 
ering a  period  of  from  days  to  several  weeks, 
he  would  have  spells  of  sickness  accompa- 
nied by  lapses  of  memory;  that  sometimes 
also  during  these  spells  he  would  bear  voic- 
es of  unknown  and  unseen  persons  telling 
him  that  he  was  threatened  with  great  in- 
jury or  death  by  some  person,  and  urging 
him  to  seek  and  kill  such  person  to  protect 
himself,  and  the  voices  kept  constantly  urg- 
ing him  to  do  the  things  they  said ;  that  he 
was  made  angrry  and  fearful  at  these  times 
by  these  suggestions  and  promptings;  that  a 
feeling  or  impulse  to  do  as  the  voices  urged 
would  come  over  htm,  which  be  would  try 


to  resist,  but  which  he  could  not  succeed  In 
doing ;   that  for  a  week  previous  to  his  kill- 
ing of  Mrs.  Gay,  he  was  suffering  under  one 
of  these  spells,  during  which  the  voices  kept 
constantly  telling  him  that  a  Mrs.  Wallace 
(a  person  he  did  not  know)  Intended  to  klU 
him  and  that  he  must  seek  and  kill  ber; 
that  be  would   find  her  somewhere  in   the 
Hellman  building;    that  when  be  called  at 
Mrs.  Gay's  office  he  thought  he  would  find 
this  Mrs.  Wallace  there  or  that  she  would 
come  In  during  that  afternoon ;  that  after  be 
had  been  sitting  in  the  reception  room  for 
about  half  an  hour  he  heard  these  voices 
again,  and  they  kept  telling  him  that  Mrs. 
Gay  was  this  Mrs.  Wallace  he  was  seeking 
and  that  he  must  kUl  her;  that  when  a  pa- 
tient on  whom  Mrs.  Gay  was  attending  left 
the  office  he  and  Mrs.  Gay  were  alone ;  that 
immediately  the  telephone  in  the  office  rang, 
and  as  Mrs.  Gay  was  seated  at  the  desk  an- 
swering it  he  approached  and  struck  her  on 
the  head  with  a  piece  of  iron  pipe  which  he 
had  brought  with  him  wrapped  in  newspaper 
and  with  which  the  voices  had  directed  him 
to  kill  Mrs.  Wallace ;   that  when  struck  Mrs. 
Gay  fell  to  the  floor,  and  as  she  lay  there  be 
struck  ber  again  with  the  iron  pipe  about  the 
head  four  or  five  violent  blows.     Satisfied, 
that  she  was  dead,  he  looked  through  her 
desk  and  scattered  the  papers  therefrom  on 
the   fioor;    that  while  so   engaged,   Bearing 
some  one  approaching  towards  the  outer  door 
of  the  office,  he  sprung  the  Inner  lock  of  it 
to  prevent  entrance.    He  took  the  contents  of 
Mrs.   Gay's   purse — amounting  to   $25 — and 
left  the  office,  departing  from  the  Hellman 
building  by  the  back  stairs.     He  left  the 
piece  of  gas  pipe  used  in  killing  the  deceased 
by  the  side  of  her  body.    That  night  he  bur- 
ied the  clothes  he  wore  at  the  time  he  kill- 
ed the  deceased,  which  were  spattered  with 
blood,  In  a  field  near  the  residence  of  his 
mother,  where  he  was  living.    The  next  day 
he  departed  on  an  early  train  for  San  Diego. 
At  the  time  of  his  confession  and  on   the 
trial  he  claimed  that  he  had  no  remembrance 
of  killing  deceased  until  after  his  arrest  by 
the  officers  when  they  told  him  of  his  visit 
to  the  office  of  Mrs.  Gay,  the  apparent  cir- 
cumstances under  which  she  was  killed,  the 
wounds  inflicted,  and  the  weapon  found  be- 
side her  body;    that  he  then  for  the  first 
time  remembered  that  he  had  done  the  kill- 
ing and  recalled  all  the  circumstances  under 
which  it  was  done. 

As  tp  the  defense  of  insanity:  It  was  not 
claimed  that  appellant  was  insane  at  the 
time  of  the  trial,  but  only  that  he  was  insane 
when  he  committed  the  homicide.  Testimony 
on  this  subject  was  presented  to  the  jury 
quite  fully  on  both  sides.  The  claim  on  be- 
half of  the  appellant  was  that  he  was  sub- 
ject to  intermittent  attacks  of  a  particular 
phase  of  epileptic  insanity  defined  by  the 
medical  experts  called  in  bis  behalf  as  pay- 
chic  epileptic  equivalent,  a  condition  where 
Instead  of  the  usual  convulsive  phenomena 
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ordinarily  known  as  epUeptic  fits.tbere  are 
substituted  from  time  to  time  certain  disturb- 
ances of  mentality  during  which  the  con- 
sciousness of  the  individual  afflicted  is  so 
altered  that  he  is  deprived  of  the  full  posses- 
sion of  his  usual  faculties;  he  acts  in  a  man- 
ner wholly  foreign  to  his  usual  conduct,  hab- 
its, and  mode  of  thought,  and  thinks  things 
are  true  that  are  not  and  acts  upon  them  be- 
cause he  believes  they  are  true ;  that  a  char- 
acteristic of  this  phase  of  insanity  is  that 
while  suffering  under  it  the  individual  may 
become  dominated  with  an  idea  entirely  im- 
aginary that  be  is  being  persecuted  or  threat- 
ened with  injury  from  some  source,  and  will 
make  a  sudden  and  violent  attack  on  some 
person  his  diseased  mind  suggests  Is  the  one 
persecuting  or  intending  to  injure  him. 

These  medical  experts  gave  it  as  their 
opinion  from  the  evidence  in  the  case  and 
personal  examination  of  the  defendant  that 
he  was  suffering  from  a  spell  of  this  phase 
of  insanity  when  he  killed  deceased  and  was 
insane  when  be  did  so;  that  by  reason  there- 
of he  was  Incapable  of  having  a  malldous  in- 
tent to  kill  and  incapable  of  deliberating  up- 
on the  act  of  killing  which  he  committed. 
The  court  permitted  these  experts  to  testify 
that  from  the  nature  of  his  insanity  when  de- 
fendant killed  the  deceased  he  was  incapable 
of  resisting  an  Impulse  to  do  it,  but  the 
court  at  the  same  time  stated  that  neverthe- 
less it  would  instruct  the  Jury  that  in  this 
state  the  doctrine  of  irresistible  impulse 
as  an  excuse  for  crime  did  not  exist,  and  did 
subsequently  so  instruct  tbe  Jury. 

On  the  part  of  the  prosecution  the  opinion 
of  medical  experts  based  also  on  the  evi- 
dence in  the  case  and  personal  examination 
of  tbe  defendant  was  that  he  was  not  suffer- 
ing from  epileptic  insanity  when  he  killed 
the  deceased;  that  he  was  entirely  sane  at 
the  time,  having  mental  capacity  to  know  and 
understand  the  nature  and  character  of  the 
act  he  was  committing. 

As  we  have  said,  the  appellant  raises  no 
question  but  that  the  evidence  was  sufficient 
to  sustain  the  finding  of  the  Jury  that  he 
was  sane  or  to  sustain  the  verdict  of  murder 
of  tbe  first  degree.  His  claim  on  this  ap- 
peal is  only  that  certain  rulings  of  the  court 
prejudicially  prevented  him  from  fully  pre- 
senting to  the  Jury  all  the  testimony  which 
he  was  entitled  to  present  for  their  consid- 
eration on  the  issue  of  insanity;  that  the 
court  also  erred  in  other  of  its  rulings  and 
in  the  matter  of  the  instructions  given  by  it 
to    the   Jury. 

As  to  the  rulings  on  the  admission  of  tes- 
timony: Many  errors  on  that  ground  are 
assigned  by  appellant,  but  we  deem  it  neces- 
sary only  to  consider  some  of  them.  The  as- 
signments as  to  fhe  others  are  clearly  with- 
out merit. 

[1, 2]  In  the  course  of  the  trial  defendant 
Introduced  testimony  which  It  was  claimed 


had  a  tsodency  to  show  that  his  maternal 
uncle  had  at  one  period  of  his  life  become 
temporarily  insane,  and  that  in  the  infapcy 
of  tbe  defendant  his  father  bad  on  one  occa- 
sion fallen  to  the  floor  at  home  and  frothed 
at  tbe  mouth.  The  mother  of  the  defendant 
was  asked  by  counsel  for  appellant  what 
phase  of  insanity  tbe  uncle  was  afflicted  with 
at  that  time,  and  a  Dr.  Nelson,  a  physician 
who  knew  the  uncle,  was  asked  whether  it 
am>eared  to  him  that  tbe  latter  was  pos- 
sessed of  an  Insane  delusion.  These  ques- 
tions were  objected  to  and  the  objection  sus- 
tained on  the  ground  that  no  foundation  for 
the  inquiries  had  been  laid.  Undoubtedly, 
where  insanity  is  a  defense,  the  mental  condi- 
tion of  any  of  the  relatives  of  the  defendant 
is  material,  and  on  that  subject,  as  on  all 
inquiries  relating  to  insanity,  a  reasonable 
latitude  should  be  allowed.  But  this  does 
not  mean  that  the  rules  as  to  the  admissibil- 
ity of  evidence  should  be  relaxed.  The  rule 
Is  that  before  tbe  opinion  of  witnesses  as  to 
sanity  of  a  person  or  a  particular  phase  of  it 
can  be  given — and  the  inquiries  here  were 
simply  calling  for  the  opinion  of  the  wit- 
nesses on  that  subject — it  must  be  prelimi- 
narily shown  that  tbe  witness  is  qualified  to 
express  it,  and  clearly  this  was  not  shown 
here. 

[3]  Nor  can  error  be  predicated  on  the  rul- 
ing of  the  court  refusing  to  allow  the  mother 
of  the  defendant  to  express  her  opinion  as  to 
whether  on  one  occasion  in  their  early  mar- 
ried life,  when  tbe  father  of  tbe  defendant 
fell  down  and  frothed  at  the  mouth  after 
returning  home  in  an  intoxicated  condition 
(referred  to  above),  this  resulted  from  the 
drunken  spell  or  was  not  from  the  cause  of 
drink.  Not  only  was  there  no  showing  that 
she  was  qualified  to  give  her  opinion  on  the 
subject,  but  it  further  appears  that  she  tes- 
tified that  she  did  not  know  what  led  up  to 
that  condition. 

[4]  The  mother  of  the  defendant  was  not 
permitted  to  answer  whether  while  he  was 
en  ventre  sa  mere  she  suffered  inconvenience 
or  pain,  and  whether  at  the  Mrth  of  the 
defendant  a  physician  had  not  difficulty  in 
causing  him  to  breathe.  Without  any  In- 
fringement on  the  rigbts  of  the  prosecution, 
tbe  court  might  have  let  this  testimony  in. 
But  as  it  is  not  suggested  how  this  circum- 
stance could  have  been  important,  particular- 
ly in  view  of  the  fact  that  the  mothw 
testified  fully  regarding  the  circumstances  at- 
tending the  birth  of  defendant,  her  long  pe- 
riod of  labor  and  necessarily  resulting  pains, 
and  the  use  of  instruments  to  effect  her  de- 
livery, and,  further,  as  to  tbe  health,  con- 
duct, habits,  peculiar  temperament,  and 
physical  and  mental  defects  in  infancy  and 
manhood  of  the  defendant  as  she  observed 
him,  we  cannot  say  that  this  particular  rul- 
ing worked  such  prejudice  to  the  rights  of 
the  defendant  as  would  make  a  aafficient 
showing  to  warrant  a  reversal. 
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[U  niere  was  tesUmony  tending  to  show 
tbat  ttte  deteidant  was  employed  a  great 
deal  of  hla  time  In  attempting  to  perfect 
ostain  Inventions,  and  It  was  sought  to 
sbow  what  these  inventions  were,  wlUi  a 
view  to  baving  them — some  half  dozen  or 
more— Introduced  in  evidence.  The  testimony 
respecting  their  character  and  the  right  to 
offer  than  was  rejected  by  the  court  Coun- 
ad  for  appellant  claims  this  was  error; 
tbat,  if  he  had  been  permitted  to  Introduce 
the  invoitlons,  It  would  have  shown  that  a 
systematic  defect  ran  through  all  of  them; 
that,  as  an  invention  is  a  creation  of  the 
mind,  if  it  be  shown  that  the  same  defect  is 
found  in  each  of  them  this  would  have  a 
tendency  to  show  that  there  was  a  corre- 
qwndlng  defect  In  the  mind  of  defendant 
But  tills  evidence  would  have  no  tendency  to 
show  Insanity  unless  as  a  rule  it  may  be  said 
— which,  of  course,  It  cannot — that  unsuccess- 
ful Inventors  are  In  a  measure  insane.  These 
prevailing  defects  would  only  sbow  that  the 
appellant  was  not  successful  In  perfecting 
the  idea  contemplated  in  his  inventions. 
They  would  have  no  tendency  to  show  be 
was  insane. 

[6]  The  mother  of  the  defendant  and  also 
his  uncle  Lafayette  Taylor,  were  not  allowed 
to  answer  whether  at  the  time  of  the  kiUing 
of  Mrs.  Gay  the  mother  had  money  and 
whether  defendant  knew  it,  and  the  uncle 
whether  he  had  ever  refused  to  give  the  de- 
fendant money.  Counsel  for  appellant  in- 
sists tbat  be  had  a  right  to  show  that  the 
defendant  could  have  gotten  money  from  his 
relatives  if  he  had  wanted  It  in  opposition 
to  the  theory  of  the  prosecution  that  the  de- 
fendant killed  Mrs.  Gay  for  the  purpose  of 
getting  money.  Bnt  as  the  testimony  of  the 
mother  in  the  case  was  that  she  had  given 
the  defendant  money  when  he  wanted  it  and 
had  never  refused  to  do  so,  and  that  the 
uncle  had  also  given  it  to  him,  and,  further, 
that  defendant  was  usually  occupied  and  in 
the  receipt  of  wages,  there  was  no  unreason- 
able curtailment  of  the  right  of  defendant  in 
sustaining  the  objections  to  these  particular 
inquiries. 

[7-1]  The  court  refused  to  allow  the  mother 
to  state  a  conversation  which  she  had  with 
the  defendant  at  supper  time  the  evening  of 
the  homicide;  or  to  permit  her  to  answer 
whether  she  had  "ever  known  him  to  steal 
anything";  or  had  she  "always  known  him 
to  bo  truthful";  or  to  permit  another  wit- 
ness, from  his  association  with  appellant  to 
answer  how  the  defendant  impressed  him 
"as  to  his  honesty  and  truthfulness,"  and 
whether  he  observed  "that  he  was  truthful 
and  honest"  As  to  the  inqnlry  of  the  mother 
concerning  any  conversation  with  the  defend- 
ant she  testified  that  she  had  a  conversation 
with  him,  and  was  asked,  "What  was  it?" 
It  Is  the  rale,  as  claimed  by  appellant  that 
when  the  insanity  of  an  accused  is  Interposed 
as  ft  defense,  hla  acta  and  conduct  and  dec- 


larations,.made  a  reasonable  time  before  and 
after  the  alleged  criminal  act  Is  committed 
may  be  given  to  the  Jury  on  the  question  of 
his  Insanity  at  the  time  the  criminal  act  was 
committed.  If  they  appear  to  have  any  tend- 
ency to  show  his  mental  condition  at  tbat 
time.  People  v.  Wlllard,  150  Cat  544,  89 
Paa  124.  But  here  the  question  proposed 
did  not  Indicate  in  the  slightest  that  the  con- 
versation sought  to  be  elicited  would  have 
any  such  tendency.  Before  the  exclusion  of 
a  conversation  which  may  or  may  not  be  per- 
tinent on  the  question  of  insanity  can  be  as- 
signed as  error  it  is  the  duty  of  counsel  to 
state  the  nature  of  the  statements  claimed 
to  have  been  made  by  defendant  because  un- 
less this  is  done  the  trial  court  cannot  Intelli- 
gently determine  whether  the  matter  sought 
to  be  elicited  could  have  any  bearing  on  the 
question  of  Insanity  or  not  Nor  can  this 
court  In  the  absence  of  such  showing,  deter- 
mine whether  the  right  of  the  defendant  bad 
been  prejudicially  affected  by  the  ruling  of 
the  court  All  conversations  are  not  admissi- 
ble, but  only  those  which  have  a  tendency  to 
prove  the  Insanity  of  the  accused.  Counsel  in 
this  case.  If  he  deemed  the  matter  of  suffi- 
cient importance,  should  have  made  a  formal 
statement  or  offer  of  what  he  Intended  to 
provfe  Such  a  proceeding  is  in  harmony  with 
the  rule  governing  appeals  that  error  war- 
ranting a  reversal  must  affirmatively  appear 
in  the  record  and  to  also  permit  this  court 
to  determine  whether  a  substantial  right  of  a 
defendant  has  been  prejudiced  by  a  ruling 
assigned.  People  v.  Brotherton,  47  Cal.  388; 
People  V.  Brent  11  CaL  App.  674,  106  Pac. 
110. 

[10]  As  to  the  inquiry  directed  to  the  truth- 
fulness and  honesty  of  the  defendant:  What 
was  sought  was  only  the  individual  opinion 
of  the  witnesses  respecting  these  traits  of 
character  of  the  defendant  from  observation 
or  association  with  him.  But  such  evidence 
is  not  admissible.  The  rule  is  that,  where 
good  character  of  an  accused  for  certain 
traits  is  proper  to  go  before  a  Jury,  it  is  only 
evidence  of  general  good  character  which 
must  be  shown.  There  is  no  difference  In  the 
rule  when  insanity  is  a  defense  than  of  other 
defenses  in  whldi  good  character  may  l>e 
shown. 

[11]  Error  is  assigned  in  the  refusal  of  the 
court  on  the  motion  of  counsel  for  appellant 
to  direct  tliat  the  testimony  given  by  the  de- 
fendant and  his  mother  during  the  trial  be 
read  to  the  Jury  at  the  close  of  the  case.  The 
claim  of  counsel  was  that  much  of  their  testi- 
mony was  given  by  these  witnesses  In  so  low 
a  tone  of  voice  as  to  be  inaudible  to  the  Jury. 
It  is  true,  as  it  is  not  unusual  during  trials, 
that  these  witnesses  sometimes  answered 
questions  in  such  a  low  tone  of  voice  that  some 
of  the  Jury,  the  court  and  counsel  requested 
them  to  speak  louder.  But  the  record  shows 
that  whenever  their  answers  were  inaudible 
this  was  called  to  their  attentioa  by  either 
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court  or  counsel,  and  their  answers  eitber 
read  by  the  reporter  or  repeated  by  the  wit- 
nesses. This  motion  was  made  In  the  pres- 
ence of  the  Jnry  and  they  were  told  that  If 
they  desired  the  testimony  of  these  witnesses 
read  the  court  would  have  It  done;  that  If 
they  were  satisfied  that  they  bad  heard  It 
BO  purpose  could  be  subserred  by'  reading  It 
agaii^  None  of  the  Jury  expressed  any  desire 
to  bear  it  re-read,  and  It  must  be  assumed 
that  they  beard  It  all  and  did  not  need  to 
haye  any  part  of  It  re-read  to  them. 

[12]  As  to  the  InstructlonB  complained  of: 
The  court  In  its  Instructions  on  "malice," 
which  is  an  element  of  the  crime  of  murder, 
gave  the  general  definition  of  that  word  as 
found  In  subdivision  4  of  section  7  of  the 
Penal  Code.  Appellant  claims  that  the  giv- 
ing of  this  definition  of  malice  In  a  case 
where  the  crime  charged  Is  murder  was  er- 
roneous. It  Is  true  that  the  malice  defined 
In  that  section  of  the  Code  Is  not  the  malice 
which  is  essential  to  constitute  the  crime  of 
mnrder.  The  malice  essential  to  constitute  It 
Is  something  distinct  from  the  malice  defined 
by  the  section  referred  to,  and  Is  particu- 
larly defined  by  section  188  of  the  Penal 
Code,  a  definition  which  was  also  given  by 
the  court  Prejudicial  error,  however,  did 
not  follow  because  both  definitions  were 
given.  In  giving  the  definition  from  section 
7  the  court  only  gave  the  general  Import  of 
the  word  "malice."  When  It  came  to  defining 
the  crime  of  murder,  with  Its  essential  ele- 
ments, it  correctly  defined  the  "malice"  con- 
stituting one  of  such  elements  as  It  Is  par- 
ticularly defined  In  section  188.  Under  sim- 
ilar circumstances.  It  Is  held  that  the  giving 
of  the  general  definition,  where  the  special 
definition  as  found  In  section  188  Is  also 
given.  Is  no  ground  of  substantial  complaint 
People  ▼.  Mce,  120  Cal.  201,  52  Pac.  477. 

The  principal  contention,  however,  of  ap- 
pellant with  reference  to  the  Instructions  is 
that  In  Its  charge  to  the  Jury  the  court  gave 
contradictory,  confusing,  and  misleading  In- 
structions with  reference  to  the  defense  of 
Insanity,  the  burden  of  proof,  and  weight  of 
evidence,  and  sets  out  In  his  brief  the  parties 
ular  instructions  which  be  asserts  present 
this  condition.  He  does  not  discuss  particu- 
larly the  Instructions  which  he  claims  pre- 
sent It  He  simply  sets  forth  a  number  of 
them,  makes  the  point,  and  dtes  authorltiea 
which  he  claims  sustain  his  contentions. 

The  court  gave  full  and  clear  Instructlona 
on  the  defense  of  insanity;  announcing  the 
well-established  rule  that,  In  order  to  be 
available  for  that  purpose,  it  must  appear 
that  the  defendant  was  suffering  from  such 
a  diseased  and  deranged  condition  of  his 
mental  faculties  as  to  render  him  Incapable 
of  distinguishing  between  right  and  wrong 
with  reference  to  the  particular  act  with 
which  be  was  charged.  It  also  Instructed  as 
to  partial  insanity,  and  further  told  the 
Jniy  that  tli«  doctrine  that  under  some  forms 


of  insanity  a  person  may  know  the  nature  of 
the  act  fully,  and  at  the  same  time  cannot 
prevent  it  through  paralysis  of  the  will  power, 
and  which  is  sometimes  known  as  uncon- 
trollable or  Irresistible  tmpulse^  has  no  legal 
standing  in  this  state  and  is  not  a  legal  de- 
fense to  crime. 

It  further  gave  the  instruction  common  to 
all  criminal  cases,  that  the  burden  of  proof 
was  on  the  prosecution  to  prove  eveiy  fact 
essential  to  a  couTlction;  defined  reasonable 
doubt  and  gave  the  usual  tastruction,  in 
connection  therewith,  that  it,  after  a  fall 
and  fair  consideration  of  all  the  evidence, 
the  Jury  were  satisfied  there  was  such  rea- 
sonable doubt  of  the  guilt  of  the  defendant 
they  should  acquit  him.  As  to  the  burden  of 
proof,  it  charged,  further,  that  while  such 
burden  was  generally  upon  the  prosecution 
this  was  subject  to  the  exception  that  when 
insanity  is  relied  on  as  a  defense  to  crime 
the  burden  of  proving  his  insanity  was  upon 
the  defendant  and  he  must  show  by  a  prepon- 
derance of  the  evidence  the  existence  of  such 
insanity;  that  it  was  not  proven  by  raising 
a  doubt  whether  it  existed  or  not  The  legal 
accuracy  of  these  instructions,  as  announc- 
ing correct  principles  of  law  for  considera- 
tion by. the  Jury  as  to  all  the  matters  to 
which  they  related,  is  not  questioned  by  the 
appellant 

[13]  But  in  addition  to  these  Instructions- 
the  court  at  the  request  of  the  appellant,  gave 
the  following  Instruction  to  the  Jury :  "It  is 
logical  to  hold  that  where  the  accused  is 
charged  with  deliberate  homicide,  and  offers 
evidence  to  show  that  the  condition  of  his 
mind  through  predisposition  was  such  that 
he  was  Incapable  of  deliberation,  the  reason- 
able doubt  as  to  such  capacity  for  delibera- 
tion should  be  resolved  in  favor  of  the  accus- 
ed to  the  extent  that  It  acquits  him  of  the 
higher  grade  and  convicts  him  of  the  lower 
grade  of  the  offense."  The  "predisposition" 
referred  to  In  the  instruction  doubtless  was 
a  predisposition  to  insanity. 

It  is  this  quoted  Instruction,  considered  In 
connection  with  the  general  Instnictions  Just 
referred  to,  which  counsel  for  appellant  con- 
tends created  the  condition  of  contradictory, 
confusing,  and  misleading  rules  given  to  the 
Jury  respecting  the  subject  of  insanity,  the 
burden  of  proof,  and  the  weight  and  sufficien- 
cy of  the  evidence.  There  is  an  apparent  con- 
dition of  conflict  In  these  instructions,  though 
what  Its  effect  Is,  as  far  as  being  prejudicial 
to  the  appellant,  is  a  matter  for  subsequent 
consideration.  While  the  court  In  its  main 
charge  correctly  Instructed  the  Jury  that  the 
rule  in  this  state  is  that  the  defense  of  in- 
sanity, when  Interposed  by  a  defendant  must 
be  made  out  by  a  preponderance  of  the  evi- 
dence on  his  part  (People  v.  Myers,  20  Cal. 
518 ;  People  v.  Allender,  117  CaL  83,  48  Pac. 
1014 ;  People  r.  Suesser,  142  Cal.  864,  75  Pac. 
1093;  People  v.  Wells,  146  CaL  138,  78  Paa 
470),  in  this  quoted  instruction  it  neverthdess 
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Informed  them  that  If  from  the  evidence  In- 
troduced of  a  predisposition  to  insanity  they 
should  entertain  a  reasonable  doubt  of  the 
capacity  of  the  defendant  to  deliberate  in 
killing  decea,sed  (deliberation  being  essential 
to  constitute  murder  of  the  first  degree),  the 
defendant  should  be  given  the  benefit  of  it 
and  acquitted  of  that  higher  degree  of  mur- 
der. 

[M]  There  is  no  warrant  in  the  law  of  this 
state  for  any  such  doctrine  as  declared  in  the 
quoted  Instruction.  Counsel  for  appellant  de- 
fends it  as  properly  applicable  to  the  degrees 
of  murder  on  the  theory  that  while  a  charge 
of  murder  is  established  by  proof  simply  of 
the  klUing  by  defendant,  that  such  a  showing 
constitutes  only  murder  of  the  second  de- 
gree ;  that  in  order  to  constitute  murder  of 
the  first  degree,  It  la  incumbent  on  the  prose- 
cution to  prove  something  more  than  the  kill- 
ing itself,  namely,  that  the  killing  was  com- 
mitted with  a  deliberate  intention  to  kill; 
that  this  deliberate  purpose  to  kill  is  an  es- 
sential fact  necessary  to  be  proven  to  con- 
stitute murder  of  the  first  degree,  and  the 
burden  of  proving  it  beyond  a  reasonable 
doubt  is  on  the  prosecution ;  that  if  a  reason- 
able doubt  of  such  deliberate  purpose  arises 
from  the  evidence,  whether  produced  from 
the  evidence  on  the  issue  of  insanity  or  other- 
wise, the  accused  is  entitled  to  the  benefit  of 
•  it  and  to  an  acquittal  of  the  higher  offense. 
All  that  counsel  contends  for  as  to  the  de- 
grees of  murder,  the  necessity  of  proving  de- 
liberation to  constitute  murder  of  the  first 
degree,  and  as  to  the  burden  of  proof  being 
on  the  prosecution  is  undoubtedly  true.  But 
the  fact  that  the  defendant  is  accused  of 
murder  which  involves  degrees,  and  that  his 
guilt  of  the  higher  degree  can  only  result 
from  proof  of  a  deliberate  intent  on  his  part 
to  kill,  does  not  differentiate  the  rule  in  this 
state  that  the  burden  is  on  the  defendant 
where  the  facts  and  circumstances  of  the 
killing  leave  no  other  rational  inference  than 
.that  it  was  done  with  deliberate  intention  if 
he  was  sane,  and  he  asserts  incapacity  to 
have  entertained  such  intent  by  reason  of  his 
Insanity  to  sustain  this  defense  by  a  prepond- 
erance of  the  evidence. 

[1 S]  The  burden  of  proof  is  always  on  the 
prosecution  to  prove  all  the  elements  neces- 
sary to  constitute  the  guilt  of  the  defendant, 
and  this  involves  proof  of  a  mind  sufQciently 
sane  to  be  capable  of  committing  crime  or 
any  degree  of  crime  involved  in  the  offense 
charged.  But  the  law  presumes  all  men  are 
sane;  not  some  degree  of  sanity,  but  that 
they  have  full  mental  capacity  to  commit  any 
crime  or  degree  of  crime  which  the  facts  in 
the  case  establish.  Express  or  affirmative 
proof  of  the  sanity  of  a  defendant  is  not  re- 
quired to  be  made  by  the  prosecution. 

[1 6]  The  presumption  which  the  law  raises 
is  the  full  equivalent  of  proof  of  it  as  a  fact, 
and,  until  the  contrary  is  shown,  the  prosecu- 
tion,  by  the  presumption,  haa  proven   the 


sanity  of  the  defendant  beyond  a  reasonable 
doubt  This  presumption  is  conclusive  in  the 
absence  of  any  evidence  on  the  part  of  the 
defendant  contravening  it  If  none  is  intro- 
duced by  him  the  presumption  prevails,  and 
the  burden  on  the  prosecfition  of  proving  be- 
yond a  reasonable  doubt  the  capacity  of  the 
defendant' to  commit  the  crime  charged  which 
the  facts  and  circumstances  otherwise  show 
beyond  such  doubt  was  committed  by  Iilm  Is 
sustained.  The  rule  prevailing  in  this  state, 
and  In  the  majority  of  Jurisdictions  else- 
where, requiring  the  defendant,  where  Insani- 
ty is  interposed  as  a  defense  by  him,  to  prove 
it  by  a  preponderance  of  the  evidence,  does 
not  affect  the  rule  that  the  burden  of  proving 
sanity  is  on  the  prosecution.  That  burden  is 
always  on  it,  and  It  is  met  in  the  first  in- 
stance by  the  presumption  which  the  law 
raises  of  sanity  and  which  must  prevail  un- 
til it  is  overcome.  The  rule  casting  upon  tte 
defendant  the  burden  of  establishing  his  in- 
sanity by  a  preponderance  of  the  evidence 
does  not  shift  this  burden  of  proof  from  the 
prosecution  to  him,  but  only  shifts  the  bar- 
den  of  introducing  evidence,  and  declares  the 
amount  or  quantum  of  evidence  which  be 
must  produce  to  overthrow  the  presumption 
and  show  his  insanity.  Now,  in  this  case,  the 
claim  of  the  prosecution  was  that  the  defend- 
ant was  guilty  of  murder  of  the  first  degree 
from  the  facts  and  circumstances  shown  of 
the  killing.  There  was  no  dispute  as  to  the 
facts  and  circumstances  under  which  the  kill- 
ing of  deceased  by  defendant  was  done. 
They  were  conceded,  and  show  that  the  kill- 
ing was  committed  by  defendant  under  cir- 
cumstances of  peculiar  atrocity  and  in  a 
manner  which  could  leave  no  rational  infer- 
ence but  tbat  it  was  done  with  deliberate 
purpose  and  intent  to  kUl  if  the  defendant 
was  sane.  Unless  be  was  insane,  no  other 
verdict  than  tbat  of  murder  of  the  first  de- 
gree could  have  been  returned  against  him. 
His  sole  defense  was  that  he  was  insane  to 
a  degree  that  he  was  incapable  of  entertain- 
ing the  deliberate  intent  essential  to  consti- 
tute first-degree  murder.  But  the  law  pre- 
sumed him  sane,  which  involved  the  mental 
capacity  of  entertaining  the  deliberate  Intent 
which  the  conceded  facts  surrounding  the 
killing  rationally  showed.  By  reason  of  the 
presumption  the  Jury  must  remain  convinced 
of  his  sanity  or  they  must  be  convinced  by  a 
preponderance  of  the  evidence  that  he  was 
insane.  There  is  no  middle  ground  or  inters 
mediate  rule  or  any  rule  of  reasonable  doubt 
as  to  insanity  recognized  in  tMs  state,  and 
hence  no  warrant  for  the  giving  of  this  quot- 
ed instruction  by  the  trial  court  It  had  oth- 
erwise correctly  Instructed  the  Jury  on  all 
matters  respecting  insanity  as  a  defense  and 
the  rules  under  which  it  must  be  considered 
by  the  Jury.  As  is  apparent  from  our  discus- 
sion of  the  subject,  it  was  not  exactly  correct 
for  the  court  to  tell  the  Jury  that  there  was 
an  exception  to  the  rule  as  to  the  burden  of 
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proof  being  on  the  prosecution  where  insan- 
ity is  Interposed  as  a  defense,  but  this  does 
not  affect  the  matter  under  consideration.  It 
may  be  said  that  in  giving  the  usual  general 
instructions  In  criminal  cases  as  to  the  right 
of  a  defendant  to  an  acquittal  if  the  Jury, 
from  a  consideration  of  all  the  facts  and  cir- 
cumstances, are  not  satisfied  that  the  state 
has  established  every  fact  essential  to  a  con- 
viction, the  court  should,  with  regard  to  the 
defense  of  insanity  set  up  by  a  defendant, 
specitlcaUy  inform  them  of  the  qualification 
in  such  cases  to  this  general  rule,  namely, 
that  such  defense  must  be  established  to  their 
satisfaction  by  a  preponderance  of  the  evi- 
dence in  his  favor,  and  that  the  rule  of  rea- 
sonable doubt  does  not  apply  as  to  such  a  de- 
fense. 

But  while  generally  the  giving  of  conflict- 
ing or  misleading  instructions  will  warrant 
a  reversal,  this  rule  is  subject  to  the  excep- 
tion that  when  this  condition  is  not  only  in- 
vited by  the  defendant,  but  that  its  result 
is  solely  to  his  advantage,  he  has  no  ground 
of  complaint  This  was  the  situation  created 
here.  Of  course,  no  prejudice  was  worked 
■the  appellant  through  the  correct  Instruc- 
tions given  by  the  court.  The  giving  of  con- 
flicting and  misleading  rules  proceeded  from 
the  quoted  instruction.  But  obviously  the 
giving  of  this  quoted  instruction  was  decid- 
edly to  the  advantage  of  appellant.  It  sub- 
mitted his  only  defense  of  insanity  for  the 
consideration  of  the  Jury  under  the  rule  of 
reasonable  doubt  (to  say  nothing  of  a  predis- 
position to  insanity  being  any  defense  at  all) 
much  more  favorably  than  he  was  entitled 
to,  and  hence  no  prejudice  resulted  to  him 
nor  any  valid  ground  of  complaint. 

The  court  gave  the  Jury  an  instruction 
with  respect  to  the  discretion  vested  in  them 
should  they  find  the  defendant  guilty  of 
murder  of  the  first  degree  as  to  whether  he 
should  be  hanged  or  suffer  life  imprisonment. 
It  Is  unnecessary  to  set  forth  the  instruction 
here.  It  is  the  same  instruction  as  was 
given  word  for  word  by  the  trial  court  in 
People  V.  Rogers,  and  the  correctness  of 
which  was  the  subject  of  consideration  on 
an  appeal  to  this  court  in  that  case.  People 
V.  Rogers,  163  Cal.  476,  126  Pac  143.  We 
held  there  that  the  giving  of  such  an  in- 
struction was  not  erroneous. 

[17]  It  was  not  error  for  the  court  to 
deny  the  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  There 
was  no  showing  whatever  of  reasonable  or 
any  diligence  to  discover  or  produce  at  the 
trial  the-  single  item  of  evidence  bearing 
upon  the  insanity  of  appellant  which  was 
claimed  subsequently  to  have  been  discover- 
ed, and  which  is  referred  to  in  the  affidavit 
of  the  mother  filed  In  support  of  defendant's 
motion. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


We  concur:  MELVIN,  J.;  HBNSHAW, 
J.;  ANGELLOTTI,  J.;   SLOSS,  J. 

HENSHAW,  J.  (concurring).  I  concur  In 
the  foregoing  opinion  and  Judgment.  The 
condition  of  our  law  touching  Instructions  to 
the  Jury  in  the  matters  above  discussed  I 
take  it  briefly  to  be  this:  In  general,  if,  aft- 
er their  review  of  all  of  the  evidence,  the 
Jury  entertain  a  reasonable  doubt  of  the  guilt 
of  the  defendant,  it  is  the  Jury's  duty  to  give 
the  defendant  the  benefit  of  that  doubt  and 
to  acquit  him.  This  doctrine  of  reasonable 
doubt  goes  not  only  to  the  whole  evidence, 
but  equally  to  every  material  issue  in  the 
case.  Thus,  if  upon  any  one  material  issue 
the  Jury  entertain  such  a  doubt,  their  verdict 
must  be  acquittal.  When,  however,  our  law 
says,  as  it  does  with  equal  positiveness,  that 
when  insanity  is  relied  upon  as  a  defense  it 
must  be  proved  to  the  satisfaction  of  the 
Jury  by  a  preponderance  of  evidence,  there 
is  presented  an  apparent  conflict  between  the 
two  doctrines.  But  this  confiict  is  only 
apparent. '  When  insanity  is  Interposed  as  a 
defense,  that  one  particular  issue  Is  re- 
moved from  the  operation  of  the  rule  of 
reasonable  doubt  It  forms  an  exception 
to  it  Our  law  is  this:  If  the  Jury  en- 
tertain a  reasonable  doubt  concerning  the 
proof  of  any  material  issue  In  a  criminal 
case.  It  must  give  the  defendant  the  benefit 
of  that  doubt  and  acquit  him,  unless  the 
particular  issue  be  that  of  Insanity.  As  to 
this  issue  a  reasonable  doubt  is  not  sufllclent 
to  Justify  an  acquittal  at  the  hands  of  the 
Jury,  but  they  must  be  convinced  that  the 
defense  of  insanity  is  established  by  a  pre- 
ponderance of  evidence.  It  would  tend  to 
clarify  our  criminal  law  If  trial  Judges, 
where  the  occasion  arises,  would  define  this 
matter  to  the  Jury  in  some  such  way  as  that 
above  Indicated. 

I  concur:    SHAW,  J. 


LONG  T.  HAMMOND. 


a<8  CaX.  790) 
(Sac.  2170.) 

(Supreme  (3ourt  of  California.    Dec  15,  1914.) 

1.  Imndlobd  and  Tenant  (S  322*)— Leasic— 
CoNSTHCCTioN— Rights  of  Lessee. 

A  lessee  may  not  sell  or  otherwise  dispose 
of  the  lessor's  property,  unless  expressly  or 
impliedly  authorized  so  to  do  by  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  U  1353,  1354,  1357; 
Dec.  Dig.  §  322.*] 

2.  Landlobd  and  Tenant  (i  322*)— Leabb— 
CoNSTBUOnON— Rights  or  Lesskx. 

A  lease  of  a  farm  and  enumerated  live 
stock  for  a  rental  of  half  of  the  increase  of 
the  stock,  which  provides  that  at  the  end  of 
the  term  the  lessee  shall  surrender  the  prem- 
ises and  make  the  number  of  stock  good  and 
one-half  of  all  increase,  does  not  authorize  the 
lessee  to  sell  any  of  the  demised  stock,  but 
means  that  at  the  end  of  the  term  he  must  de- 
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Urer  np  tliat  stock  and  replace  any  itortion 
lost  during  the  term. 

[Ed.  Note. — For  other  '  cases,  see  Landlord 
and  Tenant,  Oent  Dig.  H  18B3,  1354,  1357; 
Dec  Dig.  i  322.*] 

8.  Apfbai,  akd  Ebrob  (I  909*)— Disposition 
OF  Cask  on  AppkaIt— Fbkbdkptions. 

Where  a  lease  sued  on  by  the  lessor  was 
anambiguous  and  clearly  sustained  his  claim, 
the  court,  on  appeal  from  a  judgment  for  the 
lessee  on  the  judgment  roll  alone,  could  not, 
to  sustain  tlie  judgment,  presume  that  the 
trial  court  received  parol  evidence  to  justify 
it  to  construe  the  lease  so  as  to  support  the 
judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3675;    Dec.  Dig.  §  909.*] 

In  Bank.  Appeal  from  Superior  Court, 
Modoc  County;    Clarence  A.  Raker,  Judge. 

Action  by  J.  C.  Long  against  S.  P.  Ham- 
mond. From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Cornish  &  Robnett,  of  Alturas,  for  appel- 
lant Jamison  &  Wylle,  of  Alturas,  for  re- 
spondent 

ANGEILLOTTI,  J.  This  Is  an  appeal  on 
the  Judgment  roll  by  plaintiff  from  a  Judg- 
ment given  in  ftivor  of  defendant  The  only 
question  presented  by  the  appeal  Lb  wheth- 
er, under  the  terms  of  a  certain  lease  made 
by  plaintiff  to  defendant  defendant  had  the 
right  to  sell  any  of  the  live  stock  constitut- 
ing a  part  of  Uie  demised  property.  If  be 
had  no  such  right  the  Judgment  must  be  re- 
versed. 

By  the  lease,  executed  May  22,  1911,  plain- 
tiff leased  to  defendant  a  tract  of  land  con- 
taining 160  acres,  together  with  all  farming 
implements  and  machinery  on  the  premises, 
a  wagon,  a  cart  and  certain  harness,  and  "4 
cows,  12  yearUngs,  7  of  which  are  heifers 
and  5  steers  and  one  bull,  *  *  *  7  head 
of  horses,  consisting  of  3  work  horses,  1 
three  year  old  Ally,  2  two  year  old  geldings 
and  one  yearling  filly,"  for  the  term  of  five 
years  "for  the  rental  value  of  one-half  the 
increase  of  said  stock ;  i .  e.,  that  is  to  say, 
.that,  at  the  end  of  said  term  of  five  years, 
the  said  lessee  shall  surrender  to  the  lessor 
the  said  premises  in  good  condition,  wear, 
tear,  and  the  elements  excepted,  make  the 
number  of  stock  herein  contained  good,  and 
one-haU  of  aU  increase,  together  with  all 
personal  effects,  herein  described  as  going 
with  the  land  such  as  wagons,  hamesa,  farm- 
ing implements,  etc." 

Defendant,  having  entered  into  possession 
of  the  demised  property  some  time  prior  to 
the  commencement  of  this  action  (April  13, 
1912),  sold  the  bull,  three  bead  of  two  year 
old  steers,  and  four  horses  for  the  sum  "of 
about  $240,"  and,  as  admitted  by  the  plead- 
ings, appropriated  the  proceeds  to  his  own 
use.  The  lower  court  concluded  that,  under 
the  terms  of  the  lease  which  we  have  sub- 
stantially  set  forth,  defendant  was  author- 
ized to  sell  such  property. 

[1,2]  We  are  unable  to  find  in  the  provi- 


sions of  the  lease  any  anttaorisatlon  to  de- 
fendant to  sell  any  of  the  demised  property 
belonging  to  plaintiff.  We  have  here  a  lease 
of  certain  specified  real  and  personal  prt^ 
erty,  including  certain  live  stock,  for  the 
term  of  five  years,  the  rental  prescribed  be- 
ing "one-half  of  the  increase  of  said  stock," 
with  covenants  relative  to  the  return  of  the 
property  at  the  expiration  of  the  tenn.  No 
authority  rests  in  a  lessee  to  sell  or  otber- 
vrise  dispose  of  the  lessor's  property,  unless 
there  be  express  provision  therefor  in  the 
lease,  or  unless,  by  fair  implication  from 
the  tenns  of  the  lease,  such  authority  may 
be  inferred.  Certainly  no  such  express  pro- 
vision was  here  contained,  and  there  is  no 
basis  at  all  for  any  claim  that  such  author- 
ization may  be  Inferred,  except  in  so  far  as 
such  claim  may  be  based  on  the  provision 
that  at  the  end  of  the  term  the  lessee  shall 
surrender  the  premises,  farming  implements, 
etc.,  and  "make  the  number  of  stock  herein 
contained  good."  To  our  minds  this  provi- 
sion furnishes  no  suflSdent  basis  for  any 
such  claim.  Obviously  it  was  inserted  for 
the  purpose  of  requiring  the  lessee  to  replace 
such  of  the  stock  as  might  die  or  in  some 
way  be  lost  during  the  term.  He  must  bear 
the  loss  and  return  all  of  the  stock  leased, 
together  with  one-half  of  the  increase  there- 
of, making  good  by  replacing  the  same  any 
portion  of  the  stock  that  may  have  been 
lost  during  the  term.  This,  in  our  opinion. 
Is  the  only  reasonable  construction  to  be 
given  to  the  language  of  the  lease.  It  Is 
to  be  observed  that  the  only  rental  prescrib- 
ed is  one-half  of  the  increase  of  the  live 
stock  that  was  demised.  This  necessarily 
contemplates  a  retention  of  the  very  live 
stock  demised.  Under  defendant's  theory,  he 
might  sell  all  of  the  live  stock,  for  If  he 
can  sell  any  he  can  sell  all,  and  refrain  from 
replacing  any  of  the  same  until  the  termina- 
tion of  the  lease,  thus  practically  depriving 
the  lessor  of  rental  altogether.  We  see  no 
warrant  in  the  language  of  the  lease  for  the 
construction  placed  upon  it  by  defendant 

[3]  There  is  nothing  in  this  case  warrant- 
ing the  assumption  that  the  trial  court  may 
have  received  parol  evidence  sufficient  to 
Justify  it  in  construing  the  lease  as  author- 
izing the  lessee  to  sell  any  of  the  stock  de- 
mised. To  our  minds  there  is  no  such  am- 
biguity in  the  language  used  with  regard  to 
any  matter  involved  in  this  appeal  as  to 
have  Justified  a  resort  to  parol  evidence  to 
show  that  it  w'as  intended  to  give  the  lessee 
authority  to  sell  any  of  the  demised  prop- 
erty. There  is  no  question  in  the  case  as 
to  the  meaning  of  any  or  all  of  the  words 
used  in  the  provision  requiring  the  lessee 
to  "make  the  number  of  stock  herein  con- 
tained good,"  and  neither  party  disputes  that 
the  words  were  used  "in  their  primary  and 
general  acceptation."  Code  Civ.  Proc.  $  1861. 
The  question  is  whether,  when  taken  as  so 
used,  they  can  be  held  to  imply  a  power  of 
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sale  in  the  lessee.  The  finding  of  fact  of  the 
trial  court,  taken  in  connection  with  its  cou' 
elusions  of  law,  are  consistent  only  with  the 
theory  that  it  concluded  purely  as  a  matter 
of  law  from  the  proTlsions  of  the  lease  alonev 
which  to  onr  minds  are  plain  and  unam- 
biguous, that  the  lessee  bad  the  right  imder 
the  lease  to  sell  the  property  that  be '  has 
disposed  ofL 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  the  views  herein  expressed. 

We  concur:  SLOSS,  J. ;  SHAW,  J. ;  MEL- 
VIN,  J.;   LORIGAN,  J. 


a<8  0«1.  788) 

HIGUEBA  f.  COREA.    (S.  F.  6384.) 
(Supreme  Court  of  California.    Dec  15,  1914.) 

1.  Jddgmewt  (S  743*)— Res  Judicata— Right 
TO   Easement— Action  to   Quiet  Title. 

In  an  action  to  quiet  title  to  a  strip  of  land 
over  which  defendant  claimed  an  easement  for 
a  roadway,  a  judgment  in  a  previous  action 
between  ue  same  parties,  declaring  that  de- 
fendant was  entitled  to  such  easement,  which 
Jadgment  was  affirmed  on  appeal,  was  con- 
clusive as  to  the  rights  of  the  parties  in  the 
present  action. 

[Ed.  Note. — For  other  cases,  see  Judement, 
Cent.  Dig.  M  1252,  1253,  1276-1277,  1284; 
Dec.  Dig.  {  743.*] 

2.  Quieting  Title  (|  44*)— Evidenob— Fob- 
iiEB  Judgment. 

In  an  action  to  quiet  title  to  land  over 
which  defendant  claimed  an  easement  for  a 
roadway,  a  judgment  rendered  in  a  previous 
action  between  the  same  parties,  and  declaring 
that  defendant  was  entitled  to  such  easement, 
was  admissible  in  evidence  as  proof  CMC  defend- 
ant's right  to  the  easement. 

[Ed.  Note. — For  other  cases,  see  Quieting 
TiUe,  Cent  Dig.  U  88-82;    Dec.  Dig.  {  44.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Santa  Clara  County,  John  B.  Rich- 
ards, Judge. 

Action  by  Bernardo  Higuera  against  Frank 
XTorea.  From  Judgment  for  defendant,  deni- 
al of  new  trial,  and  denial  of  motion  to  set 
aside  the  judgment  as  contrary  to  the  find- 
ings, plaintur  appeals.    Affirmed. 

William  B.  Hardy,  of  San  Jose,  for  appel- 
lant. William  H.  Johnson,  of  San  Jose,  for 
respondent 

SHAW,  J.  The  complaint  of  the  plaintiff 
states  a  canae  of  action  to  quiet  plaintiff's 
title  to  a  tract  of  land.  The  prayer  is  that 
the  defendant  be  required  to  set  forth  the  in- 
terest he  claims  therein,  and  that  the  same  be 
adjudged  void.  The  defendant  answered,  al- 
leging that  he  was  the  owner  of  an  easement 
over  the  land  claimed  by  the  plaintiff,  con- 
sisting of  a  roadway  leading  from  the  defend- 
ant's land  across  the  plalntifrs  land  to  a  pub- 
lic highway.  Judgment  was  given  for  the 
defendant,  declaring  him  to  be  the  owner  of 
said  easement.  Plaintiff  appeals  from  the 
Judgment,   also  from   an  order  denying  his 


motion  for  a  new  trial,  and  from  an  order 
denying  bis  motion  to  set  aside  the  Judgment 
as  contrary  to  the  findings. 

On  the  trial  the  defendant  introduced  in 
evidence  the  record  of  a  prevlons  action  by 
Frank  Corea  against  Bernardo  Higuera, 
wherein  judgment  was  given  in  favor  of 
Corea,  declaring  that  he  was  entitled  to  the 
identical  easement  over  Higuera's  land  that 
Is  here  in  controversy.  An  appeal  was  taken 
in  that  case  to  this  court  and  the  Judgment 
therein  was  affirmed  on  April  29,  1908.  153 
Cal.  451,  85  Pac.  882,  17  L.  R.  A.  (N.  S.)  1018. 
The  amended  complaint  in  the  present  ac- 
tion was  filed  September  28,  1911,  and  the 
trial  was  had  In  the  following  December. 
The  description  of  the  roadway  in  the  judg- 
ment in  the  former  action  was  in  somewhat 
general  terms.  The  court  here,  however, 
found  that  the  roadway  therein  described 
was  identical  with  that  described  in  the  de- 
fendant's answer  herein. 

[1,2]  The  plaintiff  claims  that  the  evi- 
dence Is  Insufficient  to  show  that  defendant 
had  title  to  the  easement  in  question.  We  do 
not  think  it  necessary  to  set  out  the  evi- 
dence In  full.  WhUe  It  is  somewhat  conflict- 
ing, there  is  ample  evidence  to  show  the 
defendant's  right  thereto,  as  adjudged  by  the 
court,  and  that  without  aid  from  the  proba- 
tive effect  of  the  former  Judgment  That 
Judgment  is,  in  itself,  conclusive  of  the 
rights  of  the  parties  In  this  action.  The 
finding  that  the  description  of  the  roadway 
in  the  former  action  is  identical  with  the 
description  In  this  action  is  not  attacked  by 
the  plaintiff  In  his  brlefa  As  we  under- 
stand his  argument,  it  is  that  the  former 
judgment  is  inadmissible  in  evidence  In  this 
action  in  proof  of  the  defense  alleged,  be- 
cause that  matter  had  been  adjudicated  and 
cannot  be  Introduced  In  evidence  In  another 
action  involving  the  same  right  No  dls- 
cossion  Is  necessary  to  dispose  of  this  argu- 
ment Practically  the  sole  purpose  of  resort- 
ing to  courts  for  a  judgment  establishing  a 
right  is  to  furnish  the  party  with  a  record 
on  which  he  can  rely  as  conclusive  proof 
of  his  right  whenever  It  is  again  disputed. 
It  was  not  necessary  to  set  up  the  judgment 
in  the  previous  action  as  a  former  adjudica- 
tion. It  could  be  Introduced  In  evidence  as 
proof  of  the  right  of  the  defendant  to  the 
easement  alleged  in  his  answer. 

The  judgment  and  order  are  afilrmed. 

We  ooncnr:  ANOBLLOTTI,  J.;  SLOSS,  3. 


(168  Cal.  783) 

SCOTT  V,  McPHBRSON.     (L.  A.  3336.) 

(Supreme  Conrt  of  California.    Dec.  14,  1814.) 

1.  Master  and  Servant  (}  264*)— Injubt  to 

Servant— Pleading — Variance. 

Bnder  a   complaint,  in  a  servant's  action 

for  personal  injury,  alleging  negligence  in  tailr 

ing  to  provide  a  safe  pmce  to  work,  proof  of 
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negligence  of  a  fellow  servant  was  a  material 
variance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  861-876;  Dec.  Dig.  § 
264.*] 

2.  PusADiNO    (§   237*)  — Amendment— Samb 
Cause  of  Action. 

Under  Code  Civ.  Proc.  S  460^  providing 
tliat  no  variance  is  material  unless  it  has 
actually  misled  the  adverse  party,  and  that 
even  then  the  court  may  order  the  pleadings 
to  be  amended  on  terms,  where  the  complaint, 
in  a  servant's  action  for  injury,  was  based  on 
negligence  in  not  furnishing  a  safe  place  to 
work,  and  the  only  proof  was  negligence  of  a 
fellow  servant,  in  view  of  St.  1911,  p.  796,  } 
1,  declaring  negligence  of  a  fellow  servant  to 
be  no  defense  to  a  servant's  action  for  injury, 
the  court  could  allow  an  amendment  by  adding 
allegations  of  negligence^  of  a  fellow  servant, 
since  the  cause  of  action  was  not  changed 
thereby;  St.  1911,  p.  796,  §  1,  having  taken 
away  the  defense  of  fellow  servant's  negligence. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §S  603-619;   Dec.  Dig.  f  237.*] 

3.  Pleading   (§  239*)— Amendmek-p— TiiBMa— 
Continuance. 

In  a  servant's  action  for  personal  injury, 
where  he  pleaded  failure  to  supply  a  safe  place 
to  work,  and  he  was  allowed  to  amend  to  con- 
form to  proof  by  charging  negligence  of  a  fel- 
low servant,  the  defendant  was  entitled  to 
meet  the  new  allegations  by  demurrer  and  an- 
swer and  to  any  time  reasonably  necessary  to 
enable  him  to  obtain  available  evidence  material 
to  them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i§  626-635 ;   Dec.  Dig.  §  239.*] 

4.  MA8TEB  AND  Sebvant  (|  281*)— Pebsorai, 

iNJUBT— CONTBIBUTOBY   NEaUQENCE. 

In  a  servant's  action  for  injury  from  a 
piece  of  steel  dropped  by  a  fellow  servant  work- 
ing on  an  upper  story,  evidence  held  to  sus- 
tain a  finding  that  plaintiff  was  not  guilty  of 
contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  987-996;  Dec.  Dig.  § 
281.*) 

5.  Damaoss  (S  173*)— Impairment  of  Eabn- 

ING  Capacity— Evidence. 

In  a  servant's  action  for  personal  injury, 
evidence  whether  he  had  any  means  by  which 
he  could  support  himself  and  family  other  than 
his  daily  labor  was  incompetent  to  show  that 
he  did  not  have  some  other  occupation  which  he 
might  follow  if  his  shoulder  was  lame. 
•  [Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  490-492,  501 ;   Dec.  Dig.  $  173.*] 

6.  Appeal  and  Erbob  (f  1054*)— Harmless 
Error— Admission  of  Evidence. 

Such  error  was  harmless,  where  the  court 
trying  the  case  without  a  jury,  did  not  consider 
the  plaintiff's  financial  condition  or  his  obli- 
gation to  support  others  in  fixing  the  amount 
of  damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  4185,  4186;  Dec.  Dig.  | 
1054.*] 

Department  1.  Appeal  from  Superior 
Court,  San  Diego  County;  W.  A.  Sloane, 
Judge. 

Action  by  James  H.  Scott  against  W.  B. 
McPherson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Lewis  B.  Elrby  and  J.  T.  Reed,  both  of 
San  Diego,  for  appellant  Young  C.  Burk- 
hart,  of  San  Diego,  for  respondent 


ANGELLOTTI,  J.  Plaintiff  brought  tbls 
action  to  recover  damages  alleged  to  have 
been  suffered  by  him  by  reason  of  injuries 
received  while  working  for  defendant  In  the 
construction  of  a  building.  The  case  was 
tried  by  the  court  without  a  ]ui7.  Judg- 
ment was  given  in  favor  of  plaintiff  for  tbe 
sum  of  $400.  Defendant  appeals  from  such 
Judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

On  November  6,  1911,  plaintiff  was  woitc- 
ing  for  defendant  as  a  carpenter  and  labor- 
er In  the  construction  of  this  building,  and 
at  the  time  of  the  accident  was  working  in 
an  air  well  about  3i^  feet  deep  and  9%  feet 
wide.  The  building  had  been  constructed 
one  story  above  the  street  level,  and  on  the 
upper  floor  several  men  employed  by  defend- 
ant In  the  construction  of  this  building  were 
working.  One  of  these  men,  T.  B.  Thompson, 
was  engaged  In  cutting  off  the  ends  of  pro- 
jecting steeL  He  was  using  a  saw  for  this 
purpose.  Having  used  the  saw  on  an  end 
projecting  over  the  air  well,  and  not  being 
able  to  detach  it  with  his  band,  he  struck  It 
with  a  hand  axe,  thereby  breaking  it  off  and 
causing  it  to  fall  some  20  feet  to  where 
plaintiff  was  working  in  the  air  well.  The 
piece  thus  detached  was  from  5  to  8  inches  in 
length  and  from  one-half  to  five-eighths  of 
an  inch  In  thickness.  It  struck  plaintiff  on 
the  left  shoulder,  causing  a  fracture  of  the 
acromion.  There  was  testimony  sufficient  to 
support  a  conclusion  that  the  plaintiff  was 
thereby  prevented  from  following  his  avoca- 
tion for  a  short  time,  and  that  use  of  the 
arm  would  be  permanently  Impaired  to  a 
slight  degree. 

[1,2]  1.  The  only  negligence  on  tbe  part 
of  the  defendant  alleged  in  the  original  com- 
plaint, which  was  unverified,  was  that  de- 
fendant had  failed  to  provide  plaintiff  with  a 
safe  and  proper  place  in  which  to  work.  The 
answer  contained  a  general  denial  of  aU  tbe 
allegations  in  the  complaint,  and  set  up  as 
defense  contributory  negligence  on  the  part 
of  plaintiff,  and  that  the  injury  was  caused 
by  the  negligence  of  a  fellow  servant  of 
plaintiff.  At  the  close  of  plaintiff's  case,  de- 
fendant moved  tor  a  nonsuit,  upon  the 
ground,  among  others,  that  plaintiff  had 
shown  no  such  negligence  on  the  part  of  de- 
fendant as  was  alleged  in  the  complaint 
The  trial  Judge  very  correctly  took  this  view 
of  the  matter,  saying  substantially  that  the 
only  negligence  shown  by  the  evidence  In- 
troduced by  plaintiff  was  that  of  Thompson, 
a  fellow  servant  of  plaintiff.  He  further 
stated  substantially  that,  if  such  negligence 
on  the  part  of  Thompson  was  alleged  in  the 
complaint  as  the  cause  of  plaintiff's  Injury, 
defendant  would  be  liable  therefor  to  plain- 
tiff, if  the  proof  sustained  the  allegation.  In 
this  the  trial  judge  correctly  stated  the  law, 
in  view  of  the  provisions  of  the  act  relative 
to  liability  of  employers  for  injuries  or  death 
sustained  by  their  employes,  etc.,  approved 
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April  8,  1911  (Stats.  1911,  p.  796),  which  was 
In  force  at  the  time  of  the  accident.  That 
act  provided,  in  section  1,  that  It  shall  not 
be  a  defense  that  the  Injury  was  caused  In 
whole  or  in  part  by  the  want  of  ordinary  or 
reasonable  care  of  a  fellow  servant.  He 
therefore  permitted  plaintiff  to  amend  his 
complaint  by  adding  allegations  in  this  be- 
half, and  denied  the  motion  for  a  nonsuit 
A  demurrer  to  the  complaint  as  amended  was 
overruled,  and  the  original  answer  was  al- 
lowed to  stand  as  an  answer  to  the  com- 
plaint as  amended.  A  continuance  asked  for 
by  defendant  in  view  of  the  amendment  was 
refused,  but  the  court  expressly  stated  to 
defendant's  counsel'  that,  if  it  was  made  to 
appear  that  a  continuance  was  necessary  to 
enable  defendant  to  obtain  the  attendance  of 
witnesses  to  meet  the  allegations  thus  added 
to  the  complaint,  a  continuance  would  be 
granted. 

There  was  no  error  on  the  part  of  the  court 
as  to  any  of  these  matters.  The  cause  of 
action  was  in  no  way  changed  by  the  amend- 
ment. The  action  was  one  for  damages  for 
a  personal  injury  suffered  because  of  the  neg- 
ligence of  defendant.  There  was  a  variance 
between  the  allegations  and  the  proof  as  to 
what  the  negligence  of  the  defendant  was 
in  the  matter.  Instead  of  being  his  failure 
to  provide  a  safe  and  suitable  place  tor  plain- 
tiff to  work  In,  it  was  his  negligence  in  the 
matter  of  detaching  the  end  of  the  steel 
rod  and  allowing  it  to  fall  upon  plaintiff  in 
the  place  where  he  was  working,  for,  under 
the  act  to  which  we  have  referred,  Thomp- 
son's negligence  was  his  negligence.  The 
trial  court  had  the  right  to  order  the  com- 
plaint to  be  amended  upon  such  terms  as 
might  be  Just    Section  469,  Code  Civ.  Proc. 

[3]  Of  course  defendant  was  entitled  to 
meet  the  new  allegations  by  demurrer  and 
answer,  which  he  did,  and  also  to  any  time 
reasonably  necessary  to  enable  him  to  obtain 
available  evidence  material  to  the  issue  of 
Thompson's  negligence.  No  showing  of  the 
necessity  for  any  continuance  was  attempted 
to  be  made,  although  the  trial  Judge  ex- 
pressly stated  that  the  continuance  would  be 
grranted,  if  such  a  showing  were  made.  It  is 
to  be  borne  In  mind  that  defendant  had 
alleged  in  his  answer  as  a  defense  substan- 
tially the  matters  set  up  by  the  amendment. 
It  is  not  suggested  even  now  that  defendant 
was  not  able  to  procure  or  did  not  procure 
and  introduce  all  the  evidence  that  he  desir- 
ed to  introduce  on  this  issue. 

[4]  2.  It  does  not  appear  to  be  disputed 
in  appellant's  brief  that  the  evidence  intro- 
duced by  plaintiff  was  sufficient  to  support 
a  conclusion  that  Thompson  was  negligent  in 
the  matter  of  detaching  the  end  of  the  steel 
rod.  We  are  of  the  opinion  that  It  was  suf- 
ficient for  this  purpose.  It  is  urged,  how- 
ever, that  plaintiff  was  guilty  of  contributory 
negligence  in  that,  by  the  exercise  of  rea- 
sonable care  for  bis  own  safety,  he  would 


liave  perceived  the  danger  of  nis  situation 
and  guarded  himself  from  injury.  We  are 
of  the  opinion  that  the  conclusion  of  the 
trial  court  that  plaintiff  was  not  guilty  of 
contributory  negligence  at  all  Is  fully  sus- 
tained by  tile  evidence.  Apparently  he  had 
no  reason  whatever  to  imagine  that  any 
workman  above  him  would  negligently  allow 
a  substance  capable  of  injuring  him  to  fall 
upon  him.  He  had  the  right  to  assume  that 
the  workmen  above  would  exercise  reason- 
able care  for  the  safety  of  those  below  from 
injury  at  their  hands.  It  did  not  follow  from 
the  fact  that  Thompson  was  engaged  in  saw- 
ing off  the  ends  of  these  steel  rods  that  he 
would  allow  the  portion  detached  to  fall  to 
the  ground,  and  plaintiff  had  no  notice  or 
means  of  notice  of  any  threatened  danger. 

[6,  6]  3.  On  the  examination  of  plaintiff,  be 
was  asked  by  his  counsel  aa  follows: 

"I  will  ask  you  If  you  have  any  support 
otherwise,  for  yourself  and  those  dependent 
upon  you,  than  your  daily  labor?" 

This  was  objected  to,  and  plaintiff's  coun- 
sel explained  his  question  as  follows: 

"I  ask  if  he  bad  any  other  means  of  revenue 
by  which  he  could  support  himself  and  family 
other  than  that  of  his  daily  labor." 

The  objection  was  overruled,  and  the  wit- 
ness answered:  "No,  sir."  The  trial  Judge 
expressed  the  view,  in  regard  to  another  ques- 
tion of  somewhat  like  nature  immediately 
following  this,  that  the  testimony  was  com- 
petent for  the  purpose  of  showing  that  he  did 
not  have  some  other  occupation  that  be 
might  follow  If  his  shoulder  was  lame.  This 
appears  to  have  been  the  sole  reason  of  the 
Judge  in  admitting  such  evidence.  He  bad 
Just  previously  sustained  objections  to  such 
questions  as,  "How  large  Is  your  family?" 
and  "Have  you  any  children  residing  with 
yon  in  San  Diego?"  We  think  the  objection 
to  the  question  above  set  forth  should  have 
been  sustained.  It  had  no  bearing  on  the 
matter  suggested  by  the  Judge  and  was  ir- 
relevant and  immaterial  to  any  issue  In  the 
case.  But  we  think  It  is  manifest  from  the 
record  that  the  trial  Judge  did  not  consider 
the  financial  condition  of  plaintiff  or  the  ob- 
ligation of  support  of  others  incumbent  on 
him  as  matters  to  be  considered  in  fixing  the 
amount  of  damage.  It  is  to  be  borne  in  mind 
that  the  action  was  tried  by  the  court  with- 
out a  Jury.  The  cases  cited  by  appellant  are 
cases  in  which  the  Jury  was  substantially  In- 
structed by  the  court  that  it  could  consider 
the  financial  condition  of  the  plaintiff  as  an 
element  In  determining  the  amount  of  dam- 
ages. We  cannot  conceive  that  any  Injury  re- 
sulted tfi  defendant  by  reason  of  the  admis- 
sion of  this  evidence,  and  must  hold  that  the 
error  was  without  prejudice. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:    SHAW,  J.;   SLOSS,  J. 
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OALB  ▼.   TUOLUMTNE    COUNTY   WATER 
CO.    (Sac.  2232.) 

(Snpreme  Coart  of  California.    Dee.  18,  1914.) 

1.  Contempt    (8    66*)  —  Jtjdgmbnt  of   Con- 

TBMPT— APPBALABIUTY. 

Under  Code  Civ.  Proc.  i  1222,  declaring 
that  Judgments  and  orders  of  the  court  or  judge 
made  in  cases  of  contempt  are  final,  a  judgment 
adjudging 'One  guilty  of  contempt  for  TioTating 
a  perpetual  injunction  is  not  reviewable  b;  ap- 
peal, though  the  court  acted  without  jurisdic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  H  213-215,  223-237;  Dec.  Dig.  i 
66.*] 

2.  Judgment  ({  678*)  —  Concltibiveness — 
Pabties  Bound — SucoEasoBS  in  Intebust. 

Under  Code  Civ.  Proc.  §  1908,  providing 
that  a  judgment  is  conclusive  between  the  par- 
ties and  their  successors  in  interest  by  title  sub- 
seqaent  to  the  judgment,  a  successor  in  interest 
of  the  original  defendant  in  a  suit  involving 
water  rights  is  bound  by  the  judgment  rendered 
prior  to  the  transfer  of  the  interest 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1195-1199,  1221;  Dec.  Dig.  § 
678.*] 

&  COUBTS  ii  52*)— JUBIBDIOTIOR— ESTABUSH- 
KENT  OF  SUPEBIOB  COUBTS. 

Under  Const  art.  22,  |  3,  abolishing  dis- 
trict courts  and  providing  for  the  transfer  of 
records,  books,  papers,  and  proceedings  to  the 
superior  courts  created,  and  declaring  that  the 
superior  courts  shall  have  the  same  power  and 
Jurisdiction  over  them  as  if  they  had  been  in 
the  first  instance  commenced,  filed,  or  lodged 
therein,  a  violation  in  1914  of  a  perpetual  in- 
junction granted  by  the  district  court  in  1870  is 
a  contempt  of  the  superior  court. 

{Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
g.  8S  184-192;   Dec.  Dig.  f  52.*] 

4.  Contempt  (J  43*)— Violation  of  Injunc- 
tion —  Pbocekdinos  —  Pabty  Entitiad  to 
Initiate. 

One  who  acquires  property  of  a  plaintiff 
who  has  obtained  a  Judgment  establishing  water 
rights  thereby  acquires  the  rights  established 
by  the  judgment  Bnd  may  initiate  contempt 
proceedings  for  a  violation  of  a.  perpetual  in- 
junction. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  {$  125-127;  Dec.  Dig.  i  48.*] 

5.  Contempt  (§  66*)- Violation  of  I^bpet- 
UAL  Injunction — Appealability  of  Judq- 
VKNT— Constitutional  Pbotisions — "Inde- 
pendent Pboceeding"— "Case  in  Equity." 

A  contempt  proceeding,  though  arising  in 
a  case  in  equity  based  on  a  violation  of  a  per- 
I>etual  injunction,  is  an  "independent  proceed- 
ing," and  is  not  a  "case  in  equity,"  within 
Const,  art.  6,  {  4,  providing  for  an  appeal  in 
all  cases  in  equity. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  §§  213-215,  223-237;    Dec.  Dig.  § 

6.  Contempt  (j  66*)— Jusomknt— Appeala- 
bility—Statutoby  Pbovisions. 

Code  Civ.  Proc.  {  963,  providing  for  an 
appeal  from  a  special  order  after  final  judgment, 
is  general,  and  is  controlled  by  sectian  1222, 
providing  that  Judgments  and  orders  in  con- 
tempt cases  are  final,  and  does  not  authorize  an 
appeal  from  a  judgment  of  contempt  for  a  vio- 
lation of  an  injunction. 

[Ed.  Note. — For  other  cases,  see  Contempt 
Cent  Dig.  SS  213-215,  223-237;  Dec.  Dig.  i 
66.*] 


7.  Contempt   (J  88*)  —  Judgment  —  Appeal- 
ability—Statutoby  Pbovisions. 

Code  Civ.  Proc.  {  1222,  making  Judgment! 
and  orders  in  cases  of  contempt  final,  makes 
no  distinction  between  direct  and  constructive 
contempts  as  to  the  right  of  appeal. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  §{  213-216,  223-237 ;    Dec  Dig.  | 

8.  Contempt    (J    66*)  —  Apfkai.  —  Statutoby 
Provisions—Validity. 

Code  Civ.  Proc.  §  1^2,  making  jndgmenta 
in  contempt  cases  final,  construed  to  deny  a 
right  of  appeal  in  cases  of  constructive  con- 
tempt is  not  unconstitutional,  for  the  Constitn- 
tion  does  not  expressly  or  impliedly  give  a  right 
of  appeal  in  such  cases. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  <{  213-215,  223-237;  Dec.  Dig.  | 
66.*] 

9.  Contempt  (S  86*)  —  Judgmbnt  —  Appeal- 
ability. 

A  judgment  adjudging  one  guilty  of  con- 
tempt for  violating  an  injunction  against  di- 
verting waters,  granted  in  a  suit  determining 
title  to  the  waters  diverted,  does  not  determine 
title  to  the  waters,  and  is  not  appealable  on  the 
ground  that  the  Judgment  determined  title. 

[Ed.  Note. — For  other  cases,  see  Contempt 
Cent  Dig.  H  213-215,  223-237;  Dee.  Di«.  | 
66.*] 

In  Bank.  Appeal  from  Saperior  Coar^ 
Tuolumne  County;  G.  W.  Mcol,  Judge. 

Proceedings  by  Anna  A.  Freitas,  as  succes- 
sor to  O..  P.  Oale,  for  the  punishment  of  the 
Sierra  &  San  Francisco  Power  Company  as 
successor  to  Tuolumne  County  Water  Com- 
pany, for  contempt  of  court  for  violating  an 
injunction.  From  a  Judgment  adjudging  de- 
fendant guilty  of  contempt.  It  appeals.  Dla- 
missed. 

Chlckerlng  &  Gregory  and  Donald  T.  La- 
mont,  all  of  San  Francisco,  for  appellant  J. 
P.  O'Brien,  of  San  Francisco,  for  respondent. 


SULLIVAN,  0.  3.  Motion  to  dismisa  ap- 
peal from  Judgment  adjudging  appellant 
guilty  of  contempt 

In  February,  1870,  O.  P.  Gale,  the  owner 
of  a  certain  water  ditch  and  water  rights  in 
Tuolumne  county,  commenced  an  action  in 
the  district  court  of  the  Fifth  Judicial  district 
of  this  state  In  and  for  the  county  of  Tuo- 
lumne, against  the  Tuolumne  County  Water 
Company  (hereinafter  called  the  "Water  Com- 
pany") to  enjoin  the  company  from  diverting 
waters  from  Mormon  creek.  In  September, 
1870,  a  Judgment  in  favor  of  plaintiff  was  en- 
tered in  the  district  court,  by  the  terms  of 
which  the  defendant  and  its  agents,  employes, 
and  servants  were  perpetually  "enjoined,  in- 
hibited, and  restrained  from  interfering  with 
the  natural  waters  of  Mormon  creek  and  Its 
tributaries  above  the  head  of  plaintiff's  ditch, 
so  as  to  prevent  said  water  from  coming  to 
the  head  of  plalntUTs  ditch,  unless  defendant 
turned  out  to  plaintilf  an  amount  of  water 
equivalent  to  the  natural  water  of  said  Mor- 
mon creek."  On  appeal  the  Judgment  was 
affirmed.    Subsequently  Anna  A.  Freitas  ac- 


•For  ether  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dlx.  A  Am.  Dig.  Key-No.  SerlM  A  Rep'r  Indoxei 
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quired  from  Gale  bis  ditch  and  water  rights 
involved  in  the  action,  and  the  Sierra  &  San 
Francisco  Power  Company  (hereinafter  called 
the  "Power  Company")  sncceeded  to  all  of 
the  property  rights  and  business  of  the  water 
company.  The  defendant  at  the  time  the  ac- 
tion was  commenced  and  determined  was  en- 
gaged In  collecting  waters  In  the  vldnlty  of 
Mormon  creek  and  selling  the  same,  and 
using  said  creek  and  Its  tributaries  and  the 
waters  thereof  In  the  conduct  of  its  business. 

On  September  26,  1913,  Anna  A.  Freltas 
filed  In  the  superior  court  of  Tuolumne  coun- 
ty her  altldavlt.  In  which  she  alleged  that  the 
power  company  had,  at  divers  times  In  1912 
and  1013,  "wrongfully  violated  the  terms, 
conditions,  and  provisions  of  said  Judgment 
and  decree  and  perpetual  Injunction,  with  the 
intent  then  and  there  to  violate  the  same, 
etc.,"  by  diverting  the  waters  of  Mormon 
creek  and  its  tributaries.  She  also  alleged 
that  she  had  suffered  great  and  Irreparable 
Injury  by  the  diversion  of  the  waters  to 
which  she  was  entitled,  to  her  damage  in 
the  sum  of  $5,000.  Upon  her  affidavit  an 
order  was  issued  and  served  upon  the  power 
company,  requiring  It  to  show  cause  why  it 
should  not  be  punished  for  contempt  for  vio- 
latiug  the  Injunction.  On  the  hearing  of 
the  order  to  show  cause,  the  charging  affida- 
vit was  amended  In  some  respects ;  the  most 
important  amendment  being  that  at  all  times 
in  1912  and  1913  the  power  company  "had  no- 
tice of  and  was  bound  by  said  Judgment  and 
decree  and  perpetual  injunction." 

In  its  answer  to  the  amended  affidavit  the 
power  company  did  not  deny  this  allegation, 
but  denied  that  it  had  in  any  manner  violat- 
ed the  injunction,  and  also  denied  that  Anna 
A,  Freltas  had  suffered  any  injury  or  dam- 
age. On  the  hearing  of  the  order  to  show 
cause,  oral  and  documentary  evidence  was  In- 
troduced. Upon  the  conclusion  of  the  bear- 
ing the  court  adjudged  that  the  power  com- 
pany had  at  divers  times  In  August  and  Sep- 
tember, 1913,  "willfully  and  Intentionally  dis- 
obeyed and  violated  the  terms,  ptovlsluns, 
and  mandates  of  the  Judgment  and  decree 
and  perpetual  injunction  made,  given,  and  en- 
tered in  said  district  court  on  September  15, 
1870,  as  aforesaid,  and  that  by  reason  thereof 
the  said  Sierra  &  San  Francisco  Power  Com- 
pany, a  corporation,  is  guilty  of  contempt  of 
the  authority  of  said  district  court  and  of 
this  court,  the  successor  thereof,  as  charged." 
As  punishment  for  its  contempt  the  court 
fined  the  power  company  $500.  It  appears 
from  the  evidence  and  Judgment  In  tbe  con- 
tempt proceeding  that  the  Springfield  Tunnel 
&  Development  Company  (hereinafter  called 
the  "Springfield  Company")  carried  on  min- 
ing operations  in  close  proximity  to  Mormon 
creek,  at  a  point  above  the  head  of  tbe  Frel- 
tas ditch;  that  In  its  operations  it  sunk 
shafts,  ran  tunnels,  and  made  other  under- 
ground workings  and  excavations,  which  ex- 
tended below  tb«  bed  of  Mormon  creek  and 


its  tributaries.    Tlie  Judgment  of  contempt 
recites: 

"That  during  the  month  of  August  and  the 
first  ten  days  of  the  month  of  September,  1913, 
the  said  underground  workings  and  excavations 
tapped  the  natural  waters  of  Mormon  creek  and 
its  tributaries  and  diverted  them  into  tbe  under- 
ground workings  of  tbe  said  mining  properties 
operated  by  the  said  Springfield  Tunnel  &  De- 
velopment Company.  That  the  said  company 
pumped  the  said  waters  to  the  surface  of  its 
said  property,  and  during  the  month  of  August, 
1913,  and  the  first  ten  days  of  September,  1913, 
delivered  a  substantial  part  thereof  to  the  Sier- 
ra &  San  Francisco  Power  Company,  who  re- 
ceived the  same  through  its  weir  situate  upon 
Mormon  creek,  and  the  said  Sierra  &  San  Fran- 
cisco Power  Company,  during  said  time,  con- 
veyed the  same  through  its  ditches  in  Mormon 
creek,  and  appropriated  the  water  so  received 
to  its  own  use.  That  the  waters  so  pumped  b; 
the  Springfield  Tunnel  &  Development  Company 
from  its  mining  property,  and  the  portion  there- 
of delivered  to,  and  received  by,  the  Sierra  & 
San  Francisco  Power  Company,  as  aforesaid, 
were  a  portion  of  the  natural  waters  of  Mor- 
mon creek  and  its  tributaries,  and  the  same 
were  wrongfully  and  in  violation  of  the  terms 
and  provisions  of  said  judgment  and  decree,  and 
perpetual  injanctton,  appropriated  by  the  said 
Sierra  &  San  Francisco  Power  Company  to  its 
own  use." 

[1]  From  tbe  Judgment  of  contempt  tbe 
power  company  has  attempted  to  appeal  to 
this  court  We  say  attempted  to  appeal,  be- 
cause no  appeal  lies  from  the  Judgment. 
"The  Judgments  and  orders  of  the  court  or 
Judge  made  in  cases  of  contempt,  are  final 
and  conclusive."  Section  1222,  Code  Civ. 
Proc.  Necessarily  a  Judgment,  which  by  the 
Code  is  made  final  and  conclusive,  is  not 
appealable.  This  court  has  repeatedly  held 
that  by  reason  of  its  finality  and  conclusive- 
ness the  judgment  in  a  contempt  case  is 
not  appealable.  T^Ier  v.  Connolly,  65'  Cal. 
28,  2  Pac.  414;  In  re  Vance,  88  Cal.  262,  26 
Pac.  101;  People  v.  Kuhlman,  118  Cal.  140, 
50  Pac.  382;  Estate  of  Wlttmeler.  118  Cal. 
255,  50  Pac.  393.  An  appeal  does  not  lie 
from  such  a  Judgment,  even  though  it  ap- 
pear that  the  court  adjudging  one  guilty  of 
contempt  has  acted  without  Jurisdiction. 
The  party  aggrieved  In  such  a  case  must 
resort  to  other  remedies.  People  v.  Kuhl- 
man, supra. 

[2,  3]  The  power  company,  successor  in 
interest  of  the  original  defendant  water  com- 
pany, was  bound  by  the  Judgment  rendered 
in  1870,  and  to  the  same  extent  as  was  the 
water  company  before  tbe  latter  transferred 
Its  property.  Section  1908,  Code  Civ.  Proc. 
The  Constitution  of  1870  aboUshed  the  dis- 
trict courts,  but  in  so  doing  it  provided  for 
the  transfer  on  the  Ist  of  January,  1880,  to 
their  successors — the  superior  courts — of 
all  records,  books,  papers,  and  proceedings 
of  the  district  courts  and  gave  the  superior 
courts  "the  same  power  and  Jurisdiction  over 
them  as  if  they  had  been  in  tlie  first  instance 
commenced,  filed,  or  lodged  therein."  Const 
art  22,  {  3.  Therefore  a  violation  in  1914 
of  tbe  perpetual  injunction  granted  by  tbe 
district  court  in  1870  constituted  contempt 
<d  the  superior  court  of  Tuolumne  county. 
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[4]  Anna  A.  Freltas,  having  acquired  from 
tbe  original  plaintiff  the  properties,  the  sub- 
ject of  dispute  In  the  case  of  Gale  v.  The 
Water  Co.,  became  entitled  to  all  the  bene- 
fits which  Gale  acquired  under  the  judgment 
of  the  district  court,  and  she  bad  the  same 
right  to  initiate  contempt  proceedings  which 
Gale  would  have  had  If  be  had  never  dispos- 
ed of  his  properties.  The  power  company 
being  bound  by  the  judgment  and  injunction, 
as  the  successor  of  the  water  company,  its 
violation  of  the  injunction,  with  notice  there- 
of, constituted  contempt  of  court.  Lake  v. 
Superior  Court,  165  Cal.  192,  131  Pac.  371; 
Ahlers  v.  Thomas,  24  Nev.  407,  56  Pac.  93, 
77  Am.  St.  Eep.  820;  Merriam  Co.  v.  Saal- 
field,  190  Fed.  927,  111  C.  C.  A.  517. 

[{]  Tbe  power  company  claims  that,  inas- 
much as  the  action  of  Gale  v.  Water  Com- 
pany was  a  case  in  equity,  it  has  a  right  of 
appeal  by  virtue  of  section  4,  art.  6,  of  the 
Constitution,  which  provides  for  an  appeal 
from  the  superior  court  to  the  Supreme 
Court  "in  all  cases  in  equity  except  such  as 
arise  in  Justices'  courts."  A  sufficient  an- 
swer to  this  contention,  in  addition  to  tbe 
authority  of  the  cases  cited  supra,  is  that  a 
contempt  proceeding,  though  it  may  arise 
In  a  case  In  equity,  is  an  independent  pro- 
ceeding between  the  contemner  and  tbe  court, 
criminal  or  quasi  criminal  in  its  nature,  and 
is  not  Itself  a  "case  in  equity." 

[6]  To  sustain  Its  appeal,  the  power  com- 
pany further  claims  that,  as  the  Judgment 
adjudging  it  guilty  of  contempt  was  made 
after  final  judgment  in  the  case  of  Gale  v. 
Water  Company,  it  has  the  right  of  appeal 
therefrom  under  section  903,  Code  of  Civil 
Procedure,  which  provides  that  an  appeal 
lies  "from  any  special  order  made  after  fiual 
Judgment" ;  but,  as  this  provision  is  general 
In  character,  it  is  controlled  by  the  special 
law  contained  in  section  1222,  Code  of  Civil 
Procedure,  which  makes  a  judgment  of  con- 
tempt final  and  conclusive  and  therefore  non- 
appealable. 

[7]  Appellant  asserts  that  section  1222, 
Code  of  Civil  Procedure,  making  Judgments 
and  orders  In  cases  of  contempt  final  aud 
conclusive,  does  not  apply  to  constructive 
contempts.  For  certain  purposes  the  law 
recognizes  a  difference  between  a  direct  con- 
tempt, or  that  committed  in  the  immediate 
view  and  presence  of  the  court,  and  construc- 
tive contempt,  or  that  committed  elsewhere. 
But  our  Code  makes  no  distinction  whatever 
as  far  as  the  right  of  appeal  in  either  case 
is  concerned,  and  we  can  make  none. 

[8]  Appellant  farther  claims  tliat  section 
1222,  Code  of  Civil  Procedure,  if  applicable 
to  cases  of  constructive  contempt,  is  uncon- 
stitutlonaL  Tbe  right  of  appeal,  is  derived 
from  our  Constitution  or  statutes.  The  Con- 
stitution nowhere,  expressly  or  Impliedly, 
gives  a  right  of  appeal  in  cases  of  contempt. 
Therefore  section  1222  cannot  be  unconsti- 
tutional. 

[I]  Tbe  main  contention  of  the  power  com- 


pany Is  that  -in  the  contempt  proceeding 
"there  was  a  distinct  question  of  title  both 
heard  and  determined;  that  this  injunction 
lias  either  taken  the  form  of  an  order  made 
after  final  judgment,  and  is  therefore  appeal- 
able, or  it  is  in  Itself  a  Judgment,  which  1» 
also  appealable."  The  appellant  is  in  error 
in  claiming  that  the  Judgment  of  contempt 
determined  title.  The  judgment  against  the 
defendant  is  nothing  more  nor  less  than  one 
adjudging  it  guilty  of  contempt  of  court. 
Title  to  the  waters  which  it  diverted  was 
determined  by  the  district  court,  in  the  case 
of  Gale  ▼.  Water  Company,  to  be  In  Gale. 
The  same  title  was  in  bis  successor  in  In- 
terest at  the  time  of  the  wrongful  diversion. 
By  reason  of  the  Judgment  of  tbe  district 
court,  concluding  aUke  the  defendant  and 
its  successors  in  Interest,  the  lower  court 
was  bound  to  recognize  the  title  of  Anna  A. 
Freltas  to  the  waters  of  Mormon  creek  and 
its  tributaries.  No  question  of  title  to  these 
waters  was  raised  in  tbe  contempt  proceed- 
ing, and  none  was  determined.  If  the  orig- 
inal defendant  water  company,  after  the 
Judgment  rendered  against  it  by  the  district, 
court,  had  by  underground  workings  and. 
excavations  under  tbe  bed  of  Mormon  creek, 
and  Its  tributaries  tapped  tbe  waters  there- 
of and  wrongfully  diverted  tbe  same  to  its 
own  use,  it  would  have  been  guilty  of  con- 
tempt, as  much  so  as  if  the  diversion  bad 
taken  place  on  the  surface.  If  the  original 
defendant,  instead  of  directly  appropriat- 
ing the  waters  in  question,  bad  obtained 
them  through  the  Springfield  Company,  or 
some  other  agency  which  had  diverted  the 
waters  by  underground  methods  or  surface- 
connections,  it  likewise  would  have  been  guil- 
ty of  contempt  of  court  As  tbe  power  com- 
pany occupies  in  relation  to  tbe  case  the. 
same  position  exactly  that  the  water  com- 
pany would  have  occupied  if  It  had  not. 
transferred  its  properties,  the  power  com- 
pany was  guilty  of  contempt  if  directly  or 
indirectly,  by  underground  methods  or  oth- 
erwise, it  wrongfully  diverted  the  waters 
of  Mormon  creek  and  its  tributaries,  title  ta 
which  waters  was  in  Anna  A.  Freltas.  The 
issue  before  the  lower  court  was:  Did  the 
power  company  take  waters  from  Mormon, 
creek  and  its  tributaries  in  violation  of  the 
iQJunction  granted  by  the  district  court? 
That  issue  was  decided  adversely  to  the  ap- 
pellant The  lower  court  may  have  been 
egreglonsly  mistaken  In  its  Judgment,  but, 
whether  mistaken  or  not,  its  Judgment  must 
stand.  It  cannot  be  reviewed  on  appeal  or 
otherwise. 

It  follows  that  the  attempted  appeal  taken 
by  the  Sierra  &  San  Francisco  Power  Com- 
pany from  the  Judgment  of  the  superior 
court  of  Tuolumne  county  adjudging  it  guil- 
ty of  contempt  must  be,  and  the  same  Is 
hereby,  dismissed. 

We  concur:  HENSHAW,  J.;  SHAW,  J.;. 
ANGOLLOTTI.  J.;    MBIiVIN,  J. 
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att  Cal.  28) 

DOUGLAS  v.  BERLIN  DYE  WORKS  & 
LAUNDRY  CO.     (L.  A.  3791.) 

(Supreme  Court  of  California.     Dec.  17,  1914.) 

1.  Evidence  (|  556*)— Examination  of  Ex- 
perts—Medical Authorities. 

Where  a  physician  stated  on  cross-exami- 
nation that  he  based  an  opinion  partly  on  ex- 
perience, without  stating  that  he  relied  on 
any  medical  authority,  the  cross-examining  par- 
ty, desiring  to  know  what  medical  authority, 
if  any,  he  relied  on,  should  ask  him  directly  on 
that  point,  and  not  erroneously  assume  that 
he  relied  on  medical  authority,  as  indicated  by 
the  question,  "What  authority  do  you  rely  on 
in  regard  to  that?"  and  the  sustaining  of  an 
objection  thereto  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2377;   Dec  Dig.  S  556.»] 

2.  Trial   (§  236*)  — Instrcctions  — Weight 

AND    CREDIBILITT   OF    EVIDENCE. 

A  requested  charge  by  defendant  that,  in 
determining  the  weight  and  credibility  of  the 
evidence  of  a  party  to  the  contest,  the  jury 
may  consider  his  interest  in  the  result  of  the 
verdict,  was  properly  refused,  because  intended 
to  particularly  caution  the  jur^,  based  on 
plaintiffs  interest  in  the  result. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  531-533;    Dec.  Dig.  f  230.»] 

3.  Damages   (I  132*)- Personal  Injuries— 
Excessive    Damaoes. 

A  person  54  yeara  old,  in  good  health,  re- 
ceived an  injury  causing  a  fracture  of  the  base 
of  the  skull,  accompanied  by  concussion  of  the 
brain  and  hemorrhage,  producing  permanent 
traumatic  diabetes,  and  impairing  bis  bearing 
and  eyesight.  Uis  left  knee  wbh  injured:  tue 
ligaments  holding  the  kneecap  being  torn  entire- 
ly across.  He  also  received  injury  to  the  spinal 
column  and  displacement  of  several  of  the  verte- 
bre.  The  injury  to  the  knee  caused  a  perma- 
nent displacement  of  the  kneecap,  so  as  to  make 
it  impossible  for  him  to  walk  without  the  use 
of  crutches  or  a  cane,  and  then  only  with  care 
and  constant  liability  to  danger  oi  the  knee- 
joint  slipping  out.  The  injury  to  the  spine 
produced  physical  sexual  inability.  Held,  that 
a  verdict  for  $10,000  would  not  be  disturbed  as 
excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  ||  372-385,  396;   Dec.  Dig.  §  132.»] 

4.  Appeal  and  Erbob  (|  1004*)— Effect  of 
Verdict— Excessive  Damages. 

It  is  the  province  of  the  jury  to  determine 
the  damages  for  a  personal  injury,  subject,  if 
excessive,  to  the  control  of  the  trial  court, 
and  a  verdict  approved  by  that  court  will  not 
be  disturbed  on  appeal,  unless  it  is  wholly  dis- 
proportionate to  the  injuries  received. 

[Ed.  Note.— For  other  cases',  see  Appeal  and 
Error,  Cent.  Dig.  §|  3944-3047;  Dec.  Dig.  8 
1004.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frederick  W, 
Honser,  Judge. 

Action  by  C.  K.  Douglas  against  the  Berlin 
Dye  Works  &  Laundry  Company.  From  a 
Judgment  for  plalntlfr,  defendant  appeals. 
Affirmed. 

Hickcoz  &  Crenshaw,  of  Los  Angeles,  for 
appellant  E.  B.  Drake,  of  Los  Angeles,  for 
respondent 

LORIGAN,  J.  This  action  was  brought  to 
recover  damages  for  person^^  Injuries  sus- 


tained by  platntiff  in  a  collision  on  a  public 
thoroughfare  between  an  automobile  in  which 
he  was  riding  and  an  automobile  delivery 
wagon  operated  by  defendant;  the  claim  be- 
ing that  the  accident  occurred  through  the 
negligence  of  the  latter.  Plaintiff  had  a  ver- 
dict and  Judgment  thereon  for  $10,000.  A 
motion  for  a  new  trial  was  denied  and  defend- 
ant appeals  from  the  order  of  denial  and  tlie 
Judgment 

On  the  trial  of  the  action  defendant  ad- 
mitted that  Its  negligence,  as  charged,  caused 
the  Injury  to  plaintiff,  and  its  liability  there- 
for; the  only  issue  presented  to  the  Jury  be- 
ing as  to  the  amount  of  damages  sustained 
by  the  plaintiff. 

At  the  time  of  the  accident  plaintiff  was 
54  years  of  age,  in  good  health,  free  from 
mental  or  physical  trouble.  In  the  head-on 
collision  between  the  vehicles  be  was  thrown 
violently  to  the  ground.  As  the  result  thereof, 
aside  from  cuts  and  bruises  about  his  face 
and  body,  there  was  a  fracture  of  the  base 
of  the  skull,  accompanied  by  concussion  of 
the  brain  and  hemorrhage  from  the  ear  and 
nose ;  his  left  knee  was  injured,  a  deep  gash 
being  cut  in  it  and  the  ligament  that  held 
the  cap  of  the  knee  to  the  large  bone  had 
been  torn  entirely  across;  there  was  also 
injury  to  his  spinal  column  and  displacement 
of  several  of  the  vertebrs.  The  evidence 
shows  that  the  plaintiff  became  affected  with 
permanent  traumatic  diabetes  as  a  result  of 
the  Injury  at  the  base  of  his  brain,  and  that 
his  hearing  and  vision  had  become  perma- 
nently and  seriously  impaired  therefrom ; 
that  the  injury  to  the  ligament  at  the  knee- 
joint  occasioned  a  permanent  displacement 
of  the  kneecap,  so  as  to  make  it  impossible 
for  plaintiff  to  walk  without  the  use  of 
crutches  or  a  cane,  and  then  only  with  great 
care  and  caution  and  constant  liability  to  dan- 
ger of  the  kneejoint  slipping  out;  and  that 
the  injury  to  the  spine  had  produced  physical 
sexual  inability  in  the  plaintiff.  In  addition 
to  these  particular  results  of  the  Injury,  and 
aside  from  the  great  pain  and  suffering  which 
resulted  therefrom,  there  was  a  general  im- 
pairment of  the  mental  and  physical  condi- 
tion of  plaintiff.  His  nervous  condition  has 
become  very  low;  there  has  been  a  failure 
of  memory;  and  he  still  suffers,  and  will 
continue  to  suffer,  from  the  injuries  inflicted 
on  him. 

Appellant  bases  its  right  to  a  reversal  upon 
three  grounds  only:  That  the  court  erred  in 
sustaining  an  objection  of  plaintiff  to  an  in- 
quiry made  by  defendant  on  cross-examina- 
tion of  one  of  the  witnesses  produced  by  the 
plaintiff ;  that  it  erred  in  refusing  to  give  an 
instruction  to  the  Jury  requested  by  defend- 
ant; and  it  is  further  claimed  that  the  ver- 
dict of  the  Jury  is  excessive  in  the  award  of 
damages. 

As  to  the  first  point:  Dr.  H.  H.  Coulter, 
the  attending  physician  of  the  plaintiff.  In 
the  coarse  of  his  direct  examination,  testl- 
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fled  that  plaintiff  was  permanently  affiected' 
with  tranmatU;  diabetes,  which,  In  his  opin- 
ion, was  the  result  of  the  fracture  of  the 
base  of  the  skull  received  In  the  accident. 
As  a  final  question  on  cross-examination  of 
the  doctor  by  the  attorney  for  defendant, 
the  following  took  place : 

"Q.  Isn't  from  SO  to  60  the  most  common 
period  oif  life,  that  the  percentage  of  diabetes 
ainong  people  of  that  aee  is  much  greater  than 
at  any  other  period  of  life?  A.  I  should  say 
from  30  to  50,  partly  from  my  own  experience. 
Q.  What  authority  do  yon  rely  on  in  regard 
to  that? 

"Mr.  Drake  (Attorney  for  Plaintiff):  I  ob- 
ject to  that,  as  it  is  not  cross-examination. 
He  does  not  claim  to  base  it  on  anything  but 
his  experience. 

"Mr.  Hickcox  (Attorney  for  Defendant) :  He 
has  testified  as  to  his  professional — 

"Mr.  Drake.  He  has  made  the  statement 
that  it  was  from  30  to  60,  on  his  exi)erience. 

"Mr.  Hickcox.  He  said  he  based  his  state- 
ment on  Keene  and  Osier. 

"The  Court.     Sustained." 

[1]  It  is  claimed  by  counsel  for  appellant 
that  it  was  error  on  the  part  of  the  court  not 
to  permit  an  answer  to  the  question  above 
quoted.  It  is  Insisted  that  when  an  expert, 
called  on  behalf  of  one  of  the  parties,  gives 
his  opinion  on  a  scientific  question,  opposing' 
counsel  have  a  right  on  ciross-examlnatlon  to 
Inquire  upon  what  the  opinion  of  the  expert 
is  based,  whether  upon  his  own  experience, 
or  upon  accredited  authorities  .of  his  profes- 
sion, or  both;  so  that.  If  the  witness  asserts 
that  his  opinion  Is  based  on  standard  authori- 
ties, counsel  may,  if  such  authorities  relied 
on  do  not  sustain  his  claim,  show  that  fact 
to  the  Jury  for  the  purpose  of  discrediting 
bis  opinion  or  statement  on  the  subject  As 
a  legal  proposition,  this  may  be  conceded. 
Rogers  on  Expert  Testimony  (2d  Ed.)  9  37; 
Gallagher  v.  Market  St  Ry.  Co.,  67  CaL  17, 
6  Fac.  869,  61  Am.  Rep.  680,  note.  But  we 
hardly  think  that  there  was  either  such  a 
clear  violation  of  the  rule  or  a  denial  of  a 
substantial  right  of  appellant  thereby  in  sus- 
taining the  objection  to  the  inquiry  as  would 
warrant  this  court  In  reversing  the  cause  for 
such  alleged  error,  the  only  one  claimed  to 
have  occurred  on  tbe  trial,  where  a  consider- 
able number  of  witnesses  testified.  At  most, 
what  appellant  Insists  it  had  a  right  to  do 
was  to  find  out  whether,  In  fact,  the  witness 
relied  on  any  medical  authority  In  supi)ort 
of  his  opinion,  with  a  possible  chance  that 
If  be  did  so  rely,  an  examination  of  the  au- 
thority referred  to  might  show  that  It  did 
not  agree  with  him.  But,  strictly  speaking, 
there  was  no  error  committed  by  the  court  In 
Its  ruling.  Counsel  for  appellant  asserted 
his  right  to  ask  the  question  not  upon  any 
suggestion  of  the  rule,  but  upon  the  assump- 
tion that  the  witness  had  "based  his  state- 
ment on  Eeene  and  Osier" — medical  authori- 
ties, we  assume.    If  he  had  so  testified,  then 


the  question  had  already  been  answered.  As 
matter  of  fact,  however,  the  witness  had  not 
testified  that  he  based  his  opinion  on  such 
authority  or  any  authorities  at  all.  All  be 
said  was  he  based  It  "partly  upon  my  own 
experience."  It  is  evident  from  what  was 
said  in  discussing  the  objection  to  the  ques- 
tion that  this  part  of  the  answer  had  escaped 
the  attention  of  the  attorneys  on  both  sides 
and  the  court  Counsel  for  respondent  and 
the  court  were  of  the  opinion  that  the  wit- 
ness bad  testified  that  he  based  his  opinion 
on  bis  own  experience,  and  counsel  for  appel- 
lant was  of  the  impression  that  he  had  men- 
tioned certain  authorities.  All  of  them  were 
mistaken  In  the  matter.  In  this  situation  of 
misunderstanding  there  was  nothing  to  pre- 
vent appellant  from  asking  the  witness  direct- 
ly whether  he  relied  on  any  medical  authori- 
ty In  support  of  his  opinion,  which  was  the 
proper  Inquiry  to  have  made,  instead  of  er- 
roneously assuming,  as  his  inquiry  did,  that 
the  vrttness  had  testified  to  that  effect 

[2]  The  next  complaint  of  appelant  la  the 
refusal  of  the  court  to  give  an  Instruction 
to  the  Jury  asked  by  defendant  as  follows: 

"In  determining  the  weight  and  credibility 
of  the  evidence  of  a  party  to  the  contest  yon 
may  take  into  consideration  hli  bitereat  in 
the  result  of  the  verdict." 

Coming  from  the  appellant  and  as  Is  evi- 
dent from  Its  phraseology,  this  Instruction 
was  Intended  to  particularly  caution  the  Jury 
as  to  Its  consideration  of  the  evidence  of  the 
plaintiff  because  of  "his  Interest  In  the  result 
of  the  verdict"  An  Instruction  of  this  char- 
acter has  been  ao  often  condemned  that  there 
is  no  necessity  of  discussing  It  Kauffman 
V.  Maler,  94  Cal.  269,  29  Pac.  481,  18  L.  R.  A. 
124;  People  t.  Wardrlp,  141  Cal.  231,  74  Pac. 
744 ;  People  v.  Maughs,  149  Cal.  253,  86  Paa 
187;  People  v.  Ryan,  152  CaL  364,  92  Pac 
853;  Dow  V.  City  of  OrovlUe,  22  CaL  App. 
215,  134  Pac.  197. 

[3, 4]  As  to  the  last  claim  of  appellant  that 
the  verdict  Is  excessive:  We  have  set  forth 
In  main  the  mental  and  physical  results  to 
plaintiff  consequent  on  the  Injuries  he  had 
sustained.  It  was  the  province  of  the  Jury 
to  determine  the  amount  that  he  should  re- 
ceive as  compensation  therefor,  subject.  If 
It  was  excessive,  to  consideration  and  control 
by  the  trial  court  That  court  on  the  motion 
for  a  new  trial  made  before  It  In  which  this 
same  ground  was  urged,  has  approved  the 
verdict  Under  these  drcomstances  we  oonld 
not  disturb  it  unless  It  appear  that  It  was 
wholly  disproportionate  to  the  Injuries  re- 
ceived by  the  plaintiff,  and  this  we  cannot 
say. 

The  Judgment' and  order  appealed  from  are 
affirmed. 

We  concur:    MHIiVlN,  3.;  HBNSHAW,  J. 
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PEOPIiB  ▼.  BUNDT.     (Or.  1860.) 
(Supreme  Court  of  Cialifomla.    Dec.  14,  1914.) 

1.  Cbikinai,  Law  (Jt  1023,  1134*)  — Obdkb 
Dentino  MonoH  IN  Abbkst  of  jddomknt 
— HKvmw. 

An  order  denying  a  motion  in  arrest  of 
Judgment  ia  not  directly  appealable,  but  is  re- 
viewable on  appeal  from  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2683-2598,  2653,  2986- 
21^9^,  3056,  8067-9071;  Dec.  Dig.  »  1023, 
1134.*] 

2.  Ckiminai.  Law  (j  881*)— Inbawitt— Evi- 
dence. 

Accused,  relying  on  insanity,  must  show 
that  he  was  deranged  mentally  when  commit- 
ting the  criminal  act,  and  that  he  was  not  con- 
scious of  its  wrongful  nature,  and  did  not 
know  that  it  was  criminal;  but  If  he  has  rea- 
soning capacity  sufficient  to  distin^ish  be- 
tween right  and  wrong  as  to  the  j^articular  act, 
if  he  has  knowledge  and  consciousness  that 
what  he  is  doing  is  wrong  and  crinunal  and  will 
•abject  him  to  punishment,  he  is  responsible 
for  his  act. 

[£id.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  742-744 ;  Dec  Dig.  i  331.*] 

8.  CitiMiNAi,  Law  (|  760*)— lNBTxnciioH»— 
GiVINO  Rbqttested  Inbtbuotions. 

Omission  to  state  which  instructions  are 
given  at  the  request  of  the  prosecution,  and 
which  at  the  request  of  accused,  is  not  blame- 
worthy, but  commendable.  / 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Cent  Dig.  fi  1803-1806;  Dec.  Dig.  { 
769.*] 

4.  Cbiuihai.  Law  (S  773*)  —  Ihsibuoxiohb — 

MiSLKADINO    InSTBUCTIONS, 

An  instruction,  which  states  that  while  the 
defense  of  insanity  must  be  weighed  fairly,  and 
when  established  commends  itself  to  the  sense 
of  humanity,  yet  the  jury  must  examine  it  with 
care,  lest  a  counterfeit  of  mental  infirmity  may 
furnish  immunity  to  guilt,  given  before  re- 
quested instructions  of  accused  on  the  subject 
is  not  objectionable  as  nullifying  the  effect  of 
accused's  instructions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  U  1821-1828;  Dec.  Dig.  i 
773.*] 

6.  Cbiminal  Law   (§  311*)— Inbanitt— Evi- 
dence—Absence  OF  Appakent  Motive. 
The  jury  may  not  safely  infer  the  existence 

of  an  irresistible  influence  controlling  accused 

solely  from  lack   of  apparent   motive  for  the 

crime  charged. 
[Ed.    Note. — For    other    cases,    see   Criminal 

Law,  Cent.  Dig.  §f  742-744;  Dec  Dig.  J  311.*] 

6.  Homicide  (5  340*)— Evidence— Instbuo- 
TIONB— Habulgss  Bbbob. 

Where  accused  admitted  that  be  killed  de- 
cedent because  he  was  afraid  that  decedent 
would  inform  against  him  for  robbing  him, 
an  instruction,  that  the  jury  could  not  safely 
infer  the  existence  of  an  irresistible  influence 
of  a  homicidal  tendency  from  lack  of  apparent 
motive  alone,  was  not  prejudicial,  though  it 
might  have  been  omitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  715-717,  720;  Dec  Dig.  i  340.*] 

7.  WiTNKBSBS  (I  305*)-M30MPELLINO  ACCUSED 
TO  TESTIFT— WAIVES  OF  Pbivileqe. 

The  provision  of  Const,  art.  1,  §  13,  that 
no  person  shall  be  compelled  to  be  a  witness 
against  himself  in  any  criminal  case,  does  not 
prevent    accused    from    voluntarily    disclosing 


facts  implicating  Urn,  and  the  prosecution  may 
then  prove  his  statements  and  admiaaions. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1068-1067;   Dec  Dig.  {  306.*] 

8.  Witnesses  (I  305*)— Compeixino  Acoubkd 
TO  Testift — Waives  of  Pbivilboe. 

Where  physicians  examined  accused  to  de- 
termine his  sanity,  and  he  made  no  objections 
thereto,  but  conversed  freely  with  them,  and  no 
fraud  was  perpetrated  by  any  one,  the  disclo- 
sures made  Dy  him  were  not  within  Const  art. 
1,  i  13^  declaring  that  no  person  shall  be  com- 
pelled m  any  criminal  case  to  be  a  witness 
against  himself,  though  his  counsel  were  not 
notified  of  the  proposed  examination  and  had 
no  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  1053-1057 ;   Dec  Dig.  f  306*] 

9.  HoinoiDE  (i  347*)— Punishment- Review 
—Modification  of  Sentknoe. 

The  Supreme  Court  may  nc^  set  aside  or 
modify  a  judgment  imposing  >the  deatli  penalty 
for  murder  in  the  first  degree,  merely  on  the 
ground  that  accused  at  the  time  of  the  homicide 
was  not  18  years  of  age. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  725;  Dec.  Dig.  {  347.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Frank  R.  Willis,  Judge. 

Louis  Bnndy  was  convicted  of  murder  In 
the  first  degree,  and  from  an  order  denying  a 
motion  In  arrest,  and  from  the  Judgment  of 
conviction,  he  appeals.  Appeal  from  order 
dismissed,  and  Judgment  aflSrmed. 

Earl  Rogers  and  Frank  E.  Domlngnez,  botb 
of  Los  Angeles,  for  appellant  V.  8.  Webb, 
Atty.  Gen.,  and  George  Beebe,  Asst  Atty. 
Gen.,  for  tiie  People. 

ANGELLOTTI,  J.  The  defendant  was  con- 
victed of  murder  In  the  first  degree  and  ad- 
judged to  suffer  death.  He  appeals  from  the 
Judgment,  and  also  from  orders  denying  his 
motion. for  a  new  trial  and  his  motion  In 
arrest  of  Judgment 

[1]  As  we  have  often  pointed  out,  no  ap- 
peal lies  from  an  order  denying  a  motion  In 
arrest  of  Judgment,  but  the  order  may  be 
reviewed  on  the  appeal  from  the  judgement 
It  Is  not  claimed  that  the  order  was  errone- 
ous In  this  case,  and  manifestly  the  motion 
was  entirely  without  merit 

[2]  It  is  not  claimed  that  the  evidence 
was  in  any  way  Insufficient  to  warrant  the 
verdict  that  was  rendered,  and  In  view  of 
the  facts  shown  by  the  record  no  such  claim 
could  reasonably  be  made.  Unless  defendant 
was  Insane  at  the  time  he  killed  Harold 
Ziesche,  which  admittedly  he  did,  be  was 
clearly  and  indisputably  guilty  of  murder  in 
the  first  degree.  The  defense  interposed  was 
insanity.  The  evidence  was  sufficient  to  sus- 
tain the  verdict  on  this  issue.  It  la  to  be 
remembered  that,  in  order  that  insanity  may 
be  available  as  a  defense,  it  must  appear  that 
the  defendant  was  so  deranged  mentally 
when  the  act  with  which  he  is  charged  was 
done  by  him  that  he  was  not  conscious  of  the 
wrongful  nature  of  the  act  and  did  not 
know  that  it  was  wrong  and  criminal.     As 
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said  by  the  trial  Judge  in  tala  Instructloiis  to 
the  Jury: 

"If  he  has  reasoning  capacity  sufficient  to 
distinguish  between  right  and  wrong  as  to  the 
particular  act  he  is  doing,  knowledge  and  con- 
sciousness that  what  he  is  doing  is  wrong  and 
criminal  and  will  subject  him  to  punishment, 
be  must  be  held  responsible  for  his  conduct." 

[3]  Certain  suggestions  were  made  on  the 
oral  argument  as  to  the  Instructions  given  by 
the  trial  Judge  to  the  Jury.  We  find  nothing 
therein  that  would  warrant  a  reversal.  The 
omission  of  the  judge  to  state  which  instruc- 
tions were  given  at  the  request  of  the  prose- 
cution and  wliich  at  the  request  of  the  de- 
fendant was  commendable,  rather  than 
blameworthy.  No  reason  appears  to  us  why 
the  Jury  should  be  told  which  of  the  parties 
requested  a  requested  instruction  given  by 
the  court,  or  that  it  was  requested  by  either 
party. 

[4]  The  Judge  gave  certain  instructions 
cautionibg  the  Jury  substantially  that  while 
the  defense  of  insanity  was  to  be  weighed 
fully,  fairly,  and  Justly,  and  when  satisfac- 
torily established  is  one  that  must  commend 
itself  to  the  sense  of  humanity  and  Justice 
of  the  Jury,  they  must  examine  it  with  great 
care,  lest  an  ingenious  counterfeit  of  this 
mental  Infirmity  shall  furnish  immunity  to 
guilt  It  is  admitted  that  no  Instruction  was 
given  In  tills  connection  that  would  warrant 
a  reversal,  in  view  of  previous  decisions  of 
tills  court;  but  if  is  suggested  that  the  giv- 
ing of  such  cautionary  instructions  prior  to 
the  giving  of  any  of  defendant's  instructions 
on  insanity  "practically  nullifies  the  effect 
of  defendant's  instructions."  We  see  no 
force  whatever  in  this  daim.  The  instruc- 
tions given  in  regard  to  what  the  court  call- 
ed "moral  Insanity"  were  correct,  and  the 
evidence  was  such  as  to  make  the  giving  of 
these  instructions  advisable  and  proper.  The 
same  is  true  as  to  the  instructions  as  to 
"partial  insanity."  There  was  no  conflict 
in  the  Instructions  given  upon  this  subject 

[S,  6]  The  instruction  upon  the  subject  of 
lack  of  apparent  motive  and  the  supposed 
claim  of  defendant's  counsel,  based  thereon, 
that  defendant  must  have  been  acting  under 
a  powerful  and  irresistible  influence  of  homi- 
cidal tendency,  was  not  happily  worded  In 
all  respects,  and  probably  should  not  have 
been  given  at  all.  But  we  are  unable  to  see 
that  any  prejudice  could  have  been  caused 
defendant  by  the  giving  of  this  Instruction. 
The  Jury  could  not  reasonably  have  under- 
stood this  instruction  otherwise  than  as 
telling  them  substantially  that  they  could  not 
safely  infer  the  existence  of  such  an  influ- 
ence from  the  lack  of  apparent  motive  alone, 
which  is  entirely  true.  A  reading  of  the  evi- 
dence on  the  trial  discloses  no  case  of  lack 
of  apparent  motive.  According  to  Ills  own 
admissions  made  before  the  trial,  defendant 
killed  young  Zlesche,  because,  having  Just 
violently  assaulted  and  robbed  Iiim,  he  was 
afraid  that  Zlesche  would  inform  against 
him.    As  we  have  said,  the  instruction  might 


well  have  been  omitted,  but  It  was  not  prej- 
udicial. 

[7,  B]  The.  ground  mainly  urged  for  rever- 
sal is  that  the  trial  court  improperly  allowed 
two  doctors  called  as  witnesses  by  the  dis- 
trict attorney  to  give  their  opinions  on  the 
question  of  defendant's  sanity.  The  oi^nion 
of  each  of  these  witnesses,  who  were  suffi- 
ciently shown  to  be  experts  on'  the  subject, 
was  based  upon  examinations,  both  physical 
and  mental,  of  the  defendant  by  the  witness. 
Dr.  Beynolds  examined  him  twice  and  Dr. 
Orbison  once.  Dr.  Beynolds'  second  exami- 
nation was  had  three  days  before  he  testi- 
fied, and  Dr.  Orbison's  two  days  before  the 
trial  commenced.  At  the  time  of  the  sec- 
ond examination  by  Dr.  Beynolds  and  the 
examination  by  Dr.  Orbison,  defendant  bad 
counsel,  and  they  were  not  notified  that  any 
examination  was  to  be  had  and  bad  no 
knowledge  thereof.  Defendant  was  in  cus- 
tody, confined  in  the  county  Jail,  where  the 
examinations  were  bad.  He  was  informed 
by  Dr.  Orbison  prior  to  bis  examination  that 
he  (Orbison)  was  employed  by  the  district 
attorney  to  make  an  examination.  Dr.  Beyn- 
olds had  first  examined  him  the  day  after 
his  arrest,  and  when  asked  by  the  doctor 
if  he  objected  to  being  examined,  said,  "No, 
sir."  Dr.  Beynolds  examined  him  very  thor- 
oughly on  this  occasion,  and  on  the  second 
examination  simply  made  a  few  tests,  tested 
his  sense  of  smell,  his  sense  of  taste,  and  his 
eyesight.  The  first  examination  by  Dr.  Beyn- 
olds was  not  made  at  the  instance  of  the 
authorities,  but  at  the  request  of  a  newspa- 
per editor.  Defendant  made  no  objection 
whatever  to  being  examined  at  any  time, 
and  conversed  very  freely  with  each  of  Uie 
doctors.  The  claim  of  counsel  is  that,  by 
allowing  the  doctors  to  give  their  opinions 
based  upon  their  examinations,  defendant 
was  compelled  to  be  a  witness  against  him- 
self, in  violation  of  section  13,  art  1,  of  the 
Constitution,  which  provides  that  "No  per- 
son shall  •  ♦  •  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  him- 
self. •  •  •  '•  See,  also,  section  1323,  Pen. 
Code.  It  may  freely  be  admitted  that  in 
view  of  this  provision,  one  accused  of  crime 
may  not  be  compelled  to  divulge  to  another, 
to  be  used  by  that  other  as  basis  for  liis 
testimony  on  the  trial,  facts  which  he  has 
a  right  to  hold  secret  Whether  one  accused 
of  crime  can  properly  be  compelled  to  sub- 
mit to  an  examination  by  medical  experts 
for  the  purpose  of  determining  whether  or 
not  he  is  of  sound  mind  is  a  question  that  It 
Is  not  necessary  to  discuss  here.  There  is 
nothing  In  the  constitutional  provision  relied 
on  that  prohibits  such  a  person  from  fur- 
nishing evidence  against  himself  if  he  choos- 
es to  do  so.  He  shall  not  be  compelled  to  do 
so,  but  whatever  fact  he  may  disclose  without 
force  or  compulsion  of  any  kind,  or  what- 
ever testimony  he  may  voluntarily  give,  is 
not  within  the  rnhibitlon.  Jones  on  EiV.  | 
400.     No  decision  brought  to  our  attention 
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holds  to  the  contrary.  And  with  special  ref- 
erence to  examlnatlonA  for  the  purpose  of 
ascertaining  whether  an  accused  is  of  un- 
sound mind,  It  Is  said  in  4  Wigmore  on  Evi- 
4ence,  {  2265,  that: 

"The  use  of  the  accused's  utterances  for  form- 
ing a  witness'  opinion  as  to  sanity  is  a  dubita- 
hle  case  only  when  compulsion  has  been  resort- 
ed to." 

Perhaps  utterances  induced  by  fraud  might 
likewise  fall  within  the  dubltable  cases.  In 
the  case  at  bar  an  appellate  court  would  cer- 
tainly not  be  warranted  by  the  record  in  hold- 
ing that  any  force  or  compulsion  was  used, 
or  that  the  accused  did  not  voluntarily  sub- 
mit to  the  examinations.  There  was  nothing 
in  the  nature  of  fraud  on  the  part  of  the 
medical  men,  the  authorities,  or  anybody 
«l8e.  The  fact  that  defendant's  counsel  were 
not  notified  of  the  proposed  examinations 
and  had  no  knowledge  thereof  in  no  way  af- 
fects the  question  of  the  admissibility  of  the 
evidence  complained  of.  There  is  nothing 
in  the  law  that  makes  notice  or  knowledge 
to  counsel  essential  to  a  voluntary  disclo- 
sure of  facts  by  an  accused  person.  Nor  does 
the  fact  that  the  defendant  was  only  just 
18  years  of  age  materially  affect  the  Ques- 
tion. For  the  purpose  of  a  determination  of 
the  question  whether  the  trial  court  erred  in 
the  admission  of  this  evidence,  that  court 
must  be  assumed  here  to  have  held  upon  the 
testimony  that  ho  force  or  compulsion  was 
used  and  that  the  defendant  voluntarily  sub- 
mitted to  the  examinations.  The  testimony 
was  such  as  to  ftally  support  such  a  cojidu- 
slon. 

[9]  A  careful  examination  of  the  record 
discloses  no  reason  to  ddnbt  that  defendant 
had  a  fair  and  impartial  trial.  No  error  was . 
committed  that  can  be  held  to  have  prejudic- 
ed him.  Of  course,  learned  counsel  for  de- 
fendant, by  his  suggestion  that  the  penalty 
of  death  should  not  be  inflicted  for  a  crime 
committed  by  one  who  at  the  time  of  such 
commission  was  not  quite  18  years  of  age, 
does  not  mean  to  intimate  that  this  court  has 
power  to  set  aside  or  modify  the  Judgment 
on  any  such  ground.  It  is  needless  to  say 
that  this  court  has  no  such  power. 

The  appeal  from  the  order  denying  the  mo- 
tion in  arrest  of  judgment  is  dismissed.  The 
Judgment  and  order  denying  a  new  trial  are 
affirmed. 

We  concur:  SULLIVAN,  0.  J.;  8LOS8, 
J.;  SHAW,  J.;  HENSHAW,  J.;  MELVIN, 
J. ;   LORIGAN,  J. 

(25  Cal.  A.  746) 

PEOPLE  V.  ALLISON.     (Or.  335.) 

(District  Court  of  Appeal,  Second  District, 

California.    Nov.  13,  1914.) 

1,  Sodomy  ({  6*)  —  Indictmbnt  —  "Cabkal 
KNOWLinoB." 

An  indictment  accusing  defendant  of  the 
infamous  crime  against  nature,  and  alleging 
that  h»  committed  the  crime  on  one  "Frank  B. 


Love"  by  "having  carnal  knowledge  of  the  body 
of  said  Frank  B.  Love,"  is  insufficient  to  charge 
th^  crime  against  nature,  since,  if  "Frank  B. 
I^ve"  was  a  female,  as  the  court  must  assume, 
it  merely  charged  defendant  with  sexual  inter- 
course with  a  female ;  "carnal  knowledge" 
meaning  sexual  intercourse. 

[Ed.  Note. — For  other  cases,  see  Sodomy, 
Cent.  Dig.  g  6;   Dec:  Dig.  J  5.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Carnal  Knowledge.] 

2.  Cbiminai.  Law   (g   804*)  —  Evidxnce  — 
Judicial  Notice. 

The  court  cannot  take  judicial  knowledge 
of  the  sex  of  a  person  on  whom  a  crime  is  al- 
leged to  have  been  committed  from  the  name 
alone. 

[E>d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  700-717,  2951% ;   Dec.  Dig. 

3.  Indictment  and   Inforuation   (|  117*)— 
Statutobt  Offenses— StrFFiciENCT  of  li*- 

OICTUENT. 

Though  an  indictment  is  suflScient  where 
the  crime  is  substantially  alleged  in  the  words 
of  the  statute  or  their  equivalent,  yet,  where 
the  facts  stated  are  capable  of  two  construc- 
tions, on  one  of  which  the  facts  may  be  true 
and  not  constitute  a  crime,  the  indictment  is 
insufficient,  and  cannot  be  aided  by  presump- 
tions. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  (  310;  Dec.  Dig. 
i  117.*] 

Appeal  from  Superior  Court,  San  Luis 
Obispo  County;  E.  P.  Unangst,  Judge. 

James  F.  Allison  was  convicted  of  crime, 
and  he  appeals.    Reversed. 

Thomas  Rhodes,  of  San  Luis  Obispo,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  and 
George  Beebe,  Deputy  Att/.  Gen.,  for  the 
People. 

SHAW,  J.  Defendant  was  prosecuted  un- 
der section  286  of  the  Penal  Code,  which 
provides  that: 

"Every  person  who  is  guilty^  of  the  infamous 
crime  against  nature,  committed  with  man- 
kind or  with  any  animal,  is  punishable  by  im- 
prisonment in  the  state  prison  not  less  than  five 
years." 

Defendant  appeals  from  the  judgment  of 
conviction  and  attacks  the  indictment,  to 
which  he  interposed  a  demurrer  upon  the 
ground  that  the  facta  stated  in  the  indict- 
ment did  not  constitute  a  public  offense, 
which  was  overruled.  The  indictment  is  as 
follows: 

"James  F.  Allison  is  accused  by  the  grand 
jury  •  •  •  of  the  infamous  crime  against 
nature,  committed  as  follows,  to  wit:  The  said 
James  F.  Allison  *  *  ♦  did  willfully,  unlaw- 
fully, and  feloniously  commit  the  infamous  crime 
against  nature  with  and  upon  one  Frank  B. 
Love,  by  then  and  there  having  carnal  knowl- 
edge of  the  body  of  said  Frank  B.  Love. 
•    «    ♦  >> 

[1]  Whether  Frank  B.  Love  was  a  male  or 
female  person  is  not  made  to  appear,  other 
than  by  the  statement  that  defendant  had 
carnal  knowledge  of  the  body  of  said  per- 
son, an  act  which  could  not  have  occurred 
save  and  except  upon"  the  theory  that  Frank 
B.  Love  was  a  female.    Carnal  knowledge  is 
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defined  In  Bourler's  Law  Dlcttonary  as  sex- 
ual connection.  This  definition  Is  approved 
in  Commonwealth  t.  Squires,  07  Alass.  61, 
Noble  T.  State,  22  Oblo  St  541,  and  Mazey  y. 
State,  66  Ark.  523,  62  S.  W.  2,  which  bold 
that  carnal  knowledge  is  synonymous  with 
and  means  sexual  intercourse.  While,  there- 
fore, the  indictment  accuses  defendant  of 
committing  the  infamous  crime  against  na- 
ture, it  states  facts  which  preclude  the  Idea 
of  the  commission  of  such  crime  by  showing 
the.  act  of  defendant  was  sexual  connection 
with  Frank  B.  Love.  If,  therefore,  Frank  B. 
Love  was  a  female,  which  we  must  assume, 
since  the  contrary  does  not  appear,  then  the 
defendant  is  merely  charged  with  having 
sexual  intercourse  with  a  female,  whlph  does 
not  constitute  a  crime. 

[2]  Aa  said  in  People  ▼.  Carroll,  1  CaL 
App.  4,  81  Paa  681,  which  la  almost  Iden- 
tical with  the  case  at  bar: 

"We  cannot  take  judicial  knowledge  of  the 
sex  of  a  party  upon  whom  the  crime  is  alleged 
to  have  been  committed  from  the  name  alone. 
The  name  Frank  is  generally  given  to  males, 
but  it  is  sometimes  given  to  females." 

It  follows  that  the  facts  stated  in  the  in- 
dictment might  be  true  and  yet  the  defend- 
ant be  Innocent  of  any  crime. 

[3]  While  an  indictment  will  be  held  suffi- 
cient where  the  crime  is  substantially  alleged 
in  the  words  of  the  statute,  or  their  equiv- 
alent, nevertheless,  if  the  facts  stated  are  ca- 
pable of  two  constructions  upon  one  of  which 
the  facts  might  be  true  and  not  constitute  a 
crime,  then  it  is  insufficient  in  charging  the 
offense.  The  indictment  cannot  be  aided  by 
presumption,  since  all  presumptions  are  in 
favor  at  innocence,  and  if  the  facts  stated 
may  or  may  not  constitute  a  crime  the  pre- 
sumption is  that  no  crime  is  charged.  Peo- 
ple V.  TerrUl,  127  Gal.  99,  69  Pac.  836.  As 
stated,  the  facta  of  the  case  are  practically 
Identical  with  those  involved  In  People  v. 
Carroll,  supra,  and  upon  the  authority  there- 
of, as  well  as  for  the  reasons  given,  we  are 
constrained  to  hold  that  the  indictment  is  in- 
sufficient, in  that  it  falls  to  clrnrge  defend- 
ant with  the  commission  of  a  public  offense. 

Since,  under  our  views,  the  Judgment 
must,  for  the  reasons  given,  be  reversed,  it 
is  unnecessary  to  discuss  other  alleged 
errors. 

The  judgment  and  order  denying  defend- 
ant's motion  for  a  new  trial  are  reversed. 

We  concur:    CONREY,  P.  J.;    JAMES,  J. 


(25  Cal.  A.  749) 

COLBURN  ▼.  PARRBTT.    (Civ.  1648.) 
(District  Gonrt  of  Appeal,  Second  District,  Cal- 
ifornia.    Nov.  18,  1914.) 

1.  Appeal  and  Erbob  ({  892*)— DibuisbaI/— 
Waiver  of  Gbound. 

The  giving  of  an  undertaking  for  appeal, 
required  by  Code  Civ.  Proc.  §  940,  is  waived  by 
the  statement  of  respondent's  counsel  that  he 


relied  only  upon  another  groond  stated  In  hia 
motion  to  diamias  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2089-2094;  Dec.  Dig.  { 
392.»] 

2.  Appeal  and  Ebbob  (J  417*)— Notic»-Su»- 

FICIENCT. 

A  aotice  of  appeal  from  a  judgment  and  or- 
der overruling  a  motion  for  new  trial,  mad^  up- 
on a  bill  of  exceptions  duly  settled  by  this  trial 
court,  which  states  that  notice  is  given  that 
the  appellant  appeals  to  the  appellate  coart 
from  that  order  of  the  superior  court  denying 
motion  for  the  new  trial  and  also  from  the 
judgment  therein,  is  sufficient  under  Code  CHv. 
Proc.  S  940,  providing  that  the  appeal  may  be 
taken  by  filing,  with  the  clerk  of  court  in  wliidt 
the  judgment  or  order  appealed  from  is  enter- 
ed, a  notice  stating  the  appeal  from  the  same. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  2140-2143;  Dec  Dig.  f 
417.*] 

Appeal  from  Superior  Court,  Los  Angles 
County;   Charles  Wellborn,  Judge. 

Action  by  John  E.  Colbum  against  F.  B. 
Parrett,  executor  of  Che  estate  of  Rosa  Page, 
deceased.  Judgment  for  the  plaintiff,  and 
defendant  appeal&  Motion  to  dismiss  the 
appeal  denied. 

Porter,  Morgan  &  Parrot,  of  Los  Angides, 
for  appellant  W.  C.  Shelton,  of  Los  An- 
geles, for  respondeat 

SHAW,  J.  [1]  The  grounds  of  the  motion 
as  stated  in  the  notice  thereof  are  the  insuffi- 
ciency of  the  notice  of  appeal  and  the  fact 
that  appellant  failed  to  file  an  "adequate 
bond  on  appeal"  within  five  days  after  serv- 
ice of  notice  thereof.  At  the  hearing  of  the 
motion  this  last  ground  was  not  specified  aa 
a  ground  for  dismissal;  on  the  contrary,  re- 
spondent's counsel  expressly  stated  that 
"there  is  but  one  point,  and  that  is  the  ques- 
tion of  the  sufficiency  of  the  notice  of  ap- 
peal." 

The  griving  of  the  undertaking  on  appeal 
prescribed  In  section  940,  Code  of  Civil  Pro- 
cedure, may  be  waived,  and  respondent's 
statement  in  open  conrt,  in  connection  with 
the  fact  that  In  making  the  motion  the  fail- 
ure to  give  the  undertaking  was  not  specified 
as  ground  for  dismissal,  renders  It  unnec- 
essary to  consider  the  same. 

[2]  There  are  two  methods  of  taking  an 
appeal  (Mitchell  v.  Steamship  Co.,  154  CaL 
731,  99  Pac.  202):  One  as  prescribed  In  see- 
tion  940,  Code  of  Civil  Procedure;  the  other 
as  prescribed  In  section  941b.  The  appeal  un- 
der consideration  was  had  and  taken  from 
the  judgment  and  an  order  denying  appel- 
lant's motion  for  a  new  trial  made  upon  a  bill 
of  exceptions  duly  settled  by  the  trial  court: 
the  notice  of  appeal  being  as  follows:  "No- 
tice Is  hereby  given  that  T.  D.  Parrett, 
through  his  attorneys.  Porter,  Morgan  &  Par- 
rot appeals  to  the  appellate  court  of  the  state 
of  California  from  that  order  of  the  sui)erior 
court  denying  a  motion  for  a  new  trial  and 
also  from  the  judgment  therein" — signed  by 
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attorneys  for  appeHant,  which  notice  was 
duly  served  npon  the  attorney  for  respond- 
ent Section  940,  Code  of  Civil  Procedure, 
provides  that  an  appeal  may  be  taken  "by 
flUng  with  the  clerk  of  the  court  In  which 
the  Judgment  or  order  appealed  from  Is  en- 
tered, a  notice  stating  the  appeal  from  the 
same,  *  *  *  and  serving  a  similar  notice 
on  the  adverse  party,  or  his  attorney."  Stat- 
utes making  provisions  in  aid  of  appeals 
should  be  liberally  interpreted,  and,  thus 
construed,  it  was  a  sufl9clent  notice  of  appeal 
as  provided  in  section  940,  supra.  The  ap- 
peal does  not  purport  to  have  been  taken 
pursuant  to  section  941b;  hence  It  is  un- 
necessary to  determine  whether  or  not  the 
notice  was  sufficient  if  tested  by  the  provi- 
sions of  that  section. 
The  motion  to  dismiss  is  denied. 

We  concur:    CONREY,  P.  3. ;  JAME3S.  J. 


(26  OaL  A.  740) 

PEOPLD  V.  TBENT.    (Or.  642.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Nov.  13,  1914.  Rehearing  denied  by 
Supreme  Court,  Jan.  11,  1915.) 

1.  Cbiminai,  Law  (§  543*)— Evidencb— Depo- 
sition OF  Pbosecutino  Witness— Admissi- 

BILITT— FOTJN  D  ATION . 

That  a  proper  foundation  had  been  laid  for 
the  admisdoD  in  evidence  of  the  deposition  of 
the  prosecuting  witness  taken  at  the  prelimi- 
nary hearing  was  within  the  discretion  of  the 
trial  court,  where  the  people  showed  returns  of 
sheriffs  of  quite  a  number  of  counties  of  the 
state,  including  the  county  which  was  the  last 
known  residence  of  the  witness,  in  which  each 
sheriff  certified  that  after  due  search  and  dili- 
gent inquiry  the  witness  bad  not  been  found, 
and  where  it  was  further  shown  that  a  diligent 
search  had  been  made  for  the  witness  in  the 
county  where  the  crime  occurred  and  where  the 
witness  had  been  staying  and  had  directed  his 
letters  sent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  1233,  1236;  Dec.  Dig.  { 
643.*] 

2.  Cbiminai,  Law  (|  1043*)— Evidencb— Ob- 
jections—SumcTENCT. 

Objections  by  accused  to  the  admission  in 
evidence  of  the  deposition  of  the  prosecnting 
witness  taken  at  the  preliminary  hearing,  on 
the  ground  that  the  proper  fouDdation  had  not 
been  laid,  made  during  a  discussion  as  to  the 
sufficiency  of  the  preliminary  showing  as  to 
due  diligence  in  seeking  to  locate  the  witness, 
did  not  refer  directly  to  the  failure  to  pro- 
duce the  reporter's  certificate;  and,  where  the 
certificate  was  in  court  at  the  trial  and  could 
have  been  produced  had  specific  objection  di- 
recting attention  to  its  omission  been  made,  ac- 
cused could  not  complain  of  the  admission  of 
the  deposition  without  the  proper  certificate. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  {{  2654,  2655;  Dec.  Dig.  { 
1043.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Law- 
lor.  Judge. 

Leslie  R.  Trent,  alias  James  Riley,  was 
convicted  of  grand  larceny,  and  from  a  Judg- 
ment of  conviction  and  from  an  order  deny- 
ing a  new  trial  he  appealK    Affirmed. 


Frank  J.  MuriAy  and  Melvln  B.  Van  Dine, 
both  of  San  Francisco,  for  appellant  D.  S. 
Webb,  Atty.  (Sen.,  and  John  H.  Rlordan, 
Deputy  At^.  Qen.,  for  the  People. 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  of  conviction  of  the  defendant  of 
grand  larceny  and  from  an  order  denying  a 
new  trial.  The  appellant  urges  two  points 
upon  this  appeal,  both  of  which  relate  to  the 
regularity  of  the  court's  action  in  admitting 
In  evidence  the  deposition  of  the  prosecuting 
witness  taken  upon  the  preliminary  exami- 
nation and  without  the  presence  of  which 
in  evidence  it  is  conceded  the  defendant 
could  not  have  been  convicted  of  the  alleged 
crime. 

[1]  The  first  contention  of  the  appellant  is' 
that  the  court  erred  in  admitting  the  deposi- 
tion in  evidence  without  having  the  proper 
foundation  therefor  laid  in  a  sufficient  show- 
ing that  the  prosecuting  witness  could  not 
after  due  diligence,  be  found  within  the 
state.  The  people  relied  for  such  showing 
upon  returns  of  the  sheriffs  of  quite  a  num- 
ber of  counties  of  the  state,  including  the 
county  which  was  the  last  known  place  of 
residence  of  the  desired  witness,  in  which 
these  officials  each  certified  that  after  due 
search  and  diligent  inquiry,  they  had  l>een 
unable  to  find  the  witness.  It  was  further 
shown  that  a  diligent  search  had  been  made 
for  the  witness  in  San  Francisco,  where  the 
crime  occurred  and  where  the  witness  had 
been  staying  and  had  directed  his  letters 
sent.  We  think  that  the  question  as  to 
whether  these  constituted  a  showing  of  due 
diligence  lay  largely  in  the  discretion  of 
the  trial  court;  and  we  are  unable  to  say 
from  this  record  that  the  court  has  in  any 
way  abused  that  discretion.  People  v.  Dene, 
20  Cal.  App.  J.37,  128  Pac.  339;  People  v. 
Lederer,  17  Cal.  App.  369,  119  Pac.  949.  , 

[2]  The  next  and  final  contention  of  the 
appellant  is  that  the  deposition  was  improp- 
erly admitted  In  evidence  for  the  reason 
that  the  amended  record  shows  that  Che 
certificate  of  tbe  official  reporter  of  the  mag- 
istrate upon  the  preliminary  examination, 
who  took  and  transcrll)ed  such  deposition, 
was  not  presented  or  admitted  in  evidence, 
and  hence  that  the  proper  foundation  for  the 
admission  of  the  deposition  itself  was  not 
laid.  Our  examination  of  the  record,  how- 
ever, discloses  that  the  objection  of  defend- 
ant's counsel  to  the  introduction  of  the  dep- 
osition was  couched  in  the  general  form, 
"that  the  proper  foundation  bad  not  t>een 
laid,"  without  in  any  way  directing  the  at- 
tention of  the  court  or  of  opposing  counsel 
to  the  specific  defect  upon  which  he  now 
relies.  The  record  further  discloses  that  the . 
foregoing  general  objection  was  made  during 
the  course  of  a  discussion  as  to  the  suf- 
ficiency of  the  preliminary  showing  as  to  due 
diligence  In  seeking  to  locate  the   missing 
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witness,  and  did  not  refer  directly  to  the  de- 
fect in  the  omissloo  to  produce  the  report- 
er's certificate,  which  is  now  sought  to  be 
taken  advantage  of.  It  Is  further  disclosed 
by  the  amended  record  that  the  said  cer- 
tificate of  the  reporter  was  in  fact  In  court 
at  the  time  of  the  trial,  and  could  easily 
have  been  produced  and  offered  had  the 
specific  objection  directing  attention  to  its 
omission  in  evidence  been  made.  Under 
these  circumstances,  we  think  the  objection 
of  the  defendant  to  the  admission  of  the  dep- 
osition without  this  preliminary  proof  was 
too  general  to  be  relied  on  here.  tPeople  v. 
Buckley,  143  Cal.  375,  383,  77  Pac.  169. 

No  other  error  appearing  in  the  record, 
the  Judgment  and  order  denying  a  new  trial 
nre  affirmed. 


(25  Cal.  A.  771) 

MINAKEB  T.  SUNSET  BUILDING  &  BEAL 
ESTATE  CO.  et  al.     (Civ.  1392.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Nov.  16,  1914.) 

1.  Specific  Perfobil&nce  (§  114*)  —  Com- 
plaint —  Sufficiency  —  Faibkesb  of  Con- 

TBACT. 

A  complaint  for  specific  performance  which 
sets  out  a  contract  whose  terms  were  fair  and 
reasonable,  and  which  states  that  the  purchase 
price  was  the  fair  and  reasonable  value  of  the 
property  at  the  time,  satisfies  the  statutory 
requirement  that  a  complaint  for  specific  per- 
formance shall  show  that  the  contract  is  fair 
and  equitable. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  356-^70,  372;  Dec.  uig, 
I  114.*] 

2.  SPEcmc    Pbbfobmarok    (8    114*)  —  COM- 

PLAINT^SUFFICIKNCT— WAIVEB    BY  VBNDOB. 

A  complaint  for  specific  performance  is  not 
demurrable  because  it  alleged  that  the  vendor 
waived  a  requirement  for  payment  upon  specific 
dates,  where  it  appeared  that  such  variations 
from  the  contract  bad  been  fully  executed. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  If  366-370,  372;  Dec. 
Dig.   i  114.*] 

8.  Pleadino  ({  34*)— PBESxntFTiONB  nf  Aid 

OP  Plbading. 

Where  a  complaint  for  a  specific  perform- 
ance alleged  that  the  vendor  had  duly  waived 
the  requirement  of  the  contract  for  certain  pay- 
ments, it  will  be  presumed  on  demurrer  that 
the  waiver  was  in  writing  if  a  writing  was  re- 
quired therefor. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §8  6%,  66-74;    Dec.  Dig.  i  34.*] 

4.  Vendor  and  Pubchabeb  (|  212*)— Sobbe- 
qi7ent  pttbchabeb- kloht  to  payments — 
Notice. 

A  subsequent  purchaser  is  not  entitled  to 
have  the  payments,  made  under  a  prior  con- 
tract for  tlie  purchase  of  the  land  of  which  he 
had  notice,  made  to  him,  unless  he  definitely 
notifies  the  prior  purchaser  of  his  purchase  and 
his  claim  to  such  payments. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §i  436-439;  Dec  Dig.  § 
212.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Franklin  J.  Cole, 
Judge. 


Action  by  A.  J.  Mlnaker  against  the  Sunset 
Building  &  Beai  Estate  Company,  Intemr- 
ban  Real  Estate  Company,  and  others.  Judg- 
ment for  the  plaintiff,  and  defendants  In- 
terurban  Beal  Estate  Company  and  others 
appeal.    Affirmed. 

H.  D.  Newhouse  and  Abram  M.  Marks,  both 
of  San  Francisco,  for  appellanta  J.  W.  Hen- 
derson and  Frank  D.  Macbeth,  both  of  San 
Francisco,  for  respondent 

PEB  CUBIAM.  This  Is  an  action  brongbt 
by  A.  J.  Mlnaker  against  the  Sunset  Bnlld- 
Ing  &  Beal  Estate  Company,  Interurban  Keal 
Estate  Company,  and  Hugo  D.  Newbonse,  few 
the  specific  performance  of  a  contract  alleged 
and  shown  to  have  been  entered  into  between 
A.  J.  Mlnaker  and  the  Sunset  Bnlldlng  & 
Keal  Estate  Company  (or  that  corporatlMi 
under  another  name),  for  the  purchase  of 
certain  lots,  a  portion  of  a  larger  subdivided 
tract  of  land  for  the  sum  of  $1,075,  plain- 
tiff alleging  that  he  bad  completed  and  com- 
plied with  the  terms  of  that  contract  and  that 
be  was  entitled  to  have  bis  contract  specif- 
ically enforced,  not  only  against  the  immedi- 
ate vendor  named  in  that  contract,  but  also 
against  the  subsequent  Incumbents  and  pur- 
dhasers,  named  also  as  defendants  in  this  ac- 
tion. 

[1]  The  first  point  made  by  the  appellants 
is  that  the  complaint  Is  defective  In  that  it 
does  appear  sufficiently  from  the  face  of  the 
complaint  that  the  contract  is  a  fair  and 
equitable  contract,  or,  In,  other  words,  such 
a  contract  as  a  court  of  equity  will  enforce. 
The  complaint  sets  up  In  hsec  verba  the  con- 
tract. Itself,  and  further  states  that  the  pur- 
chase price  of  the  property  stipulated  In  that 
contract  was  the  fair  and  reasonable  value 
of  the  property  at  the  time  the  contract  was 
made.  We  think  the  allegation  that  the  pur- 
chase price  of  the  property  was  fair  and  rea- 
sonable, taken  in  connection  with  the  terms 
of  the  contract  and  set  out  fully  in  the  com- 
plaint, suffices  to  satisfy  the  statute  in  that 
respect,  and  that  the  first  point  urged  by  the 
appellant  Is  not  well  taken.  Reese  Ca  v. 
House,  162  Cal.  740, 124  Pac.  442. 

[2,  3]  The  point  is  also  made  upon  the  de- 
murrer in  the  briefs  of  counsel  that  the  alle- 
gation in  the  complaint  that  a  strict  compU- 
ance  with  that  part  of  the  contract  requiring 
all  payments  of  the  purchase  price  to  be  made 
upon  certain  days  and  in  certain  amounts 
was  duly  waived  by  the  defendant  and  the 
Sunset  Building  &  Real  Estate  Company 
would  cause  a  variation  in  the  rule  which  has 
Just  been  announced  by  the  conrt,  and  that, 
further,  since  a  contract  In  writing  can  only 
be  modified  by  a  contract  In  writing,  the  al- 
leged waiver  set  forth  In  the  complaint  would 
be  void.  To  this  there  are  two  answers: 
First,  that  it  appears  from  the  face  of  the 
complaint  that  whatever  change  in  the  con- 
tract was  made  in  this  respect,  whatever  varl- 
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atlon  was  accomplished,  was  a  fully  executed 
variation  as  between  the  original  parties  to 
the  contract;  but  the  second  and  better  an- 
swer is  that  upon  the  face  of  the  complaint 
it  does  not  appear  as  to  whether  the  waiver 
of  this  particular  provision  of  the  contract 
was  or  was  not  in  writing,  the  only  allega- 
tion being  that  the  terms  of  the  contract  In 
that  respect  were  duly  waived  by  the  respec- 
tive parties  thereto.  The  Supreme  Court  has 
held  In  a  number  of  cases  that  whenever  it 
is  necessary  that  a  contract  or  modification 
of  a  contract  should  be  in  writing,  and  the 
complaint  alleges  that  the  contract  or  modi- 
fication of  the  contract  was  actually  made 
and  entered  into  between  the  parties,  the  pre- 
sumption will  be  that  the  contract  or  modi- 
fication was  in  writing,  in  the  absence  of  an 
averment  to  the  contrary. 

It  is  admitted  that  the  contract  between 
the  plaintiff  and  the  Sunset  Building  &  Real 
XiState  Company  was  duly  recorded,  and  that 
thereafter  and  while  the  plalntifl  was  pro- 
ceeding to  execute  the  same,  the  iSunset 
Building  &  Real  Estate  Company  made  two 
deeds  of  trust  to  certain  parties  named  New- 
house,  and  later  on  that  Hugo  D.  Newhouse, 
one  of  the  defendants,  became  the  purchaser 
of  the  property  upon  the  sale  thereof  under 
these  deeds  of  trust  The  original  contracts 
being  recorded.  It  follows  that  whatever 
rights  the  defendant  Newhouse  or  his  succes- 
sors in  interest,  the  Interurban  Real  Estate 
Company,  obtained  by  virtue  of  those  deeds 
of  trust  or  by  virtue  of  the  sale  of  property 
thereunder,  or  the  subsequent  conveyance  to 
the  Interurban  Real  Estate  Company,  they 
took  subject  to  the  contract  made  with  the 
plaintiff,  and  to  their  knowledge  and  notice 
of  said  contract,  imparted  by  the  fact  of  its 
recordation.  The  plaintiff  continued  to  make 
payments  due  under  his  original  contract  to 
his  original  vendor,  the  Sunset  Building  & 
Real  Estate  Company ;  and,  with  the  excep- 
tion of  one  payment  of  $50  made  to  New- 
house,  completed  payment  of  bis  installments 
under  his  contract,  and  thereupon  demanded 
a  deed  of  the  property,  which,  being  refused, 
he  brought  this  action  for  specific  perform- 
ance, making  all  the  aforesaid  parties  defend- 
ants to  the  action. 

[4]  The  appellants  contend  that  the  defend- 
ant Newhouse,  having  taken  a  subsequent 
deed  of  trust  to  the  property,  and  having 
later  become  the  owner  thereof  through  sale 
under  that  deed,  was  entitled  to  have  the  sub- 
sequent payments  after  the  date  of  the  latter 
deed  made  to  himself  rather  than  to  the  orig- 
inal vendor ;  and  the  appellant  also  contends 
that  the  evidence  sufficiently  shows  that  the 
plaintiff  Mlnaker  had  knowledge  of  the  rights 
acquired  by  Newhouse  under  these  deeds  of 
trust,  under  the  deed  of  grant  made  In  pur- 
suance thereof,  and  that,  having  such  knowl- 
edge, he  was  not  entitled  to  continue  to  make 
his  payments   to  the  original  vendor.     An 


examination  of  the  record,  however,  will 
show  that  there  is  a  failure  of  proof  on  the 
part  of  the  defendants  in  this  respect,  and 
that  the  defendant  Newhouse  does  not  seem 
to  have  brought  clearly  home  to  the  notice 
of  the  plaintiff  the  fact  of  his  succession  to 
the  title  of  the  property  and  the  claim  which 
be  now  makes  that  he  was  entitled  to  the 
subsequent  payment  upon  the  installments 
of  the  purchase  price. 

We  think  that  the  subsequent  purchaser 
of  property,  with  notice  of  the  existence  of 
a  previous  contract  for  Its  sale  to  the  origi- 
nal vendee,  before  he  can  claim  that  the  pay- 
ments which  such  vendee  is  to  make  under 
his  contract  should  be  made  to  himself,  must 
definitely  advise  the  original  vendee  of  the 
fact  of  his  ownership  of  the  property  and  his 
claim  to  such  payment,  and  this  the  defend- 
ant Newhouse  does  not  appear  from  the  evi- 
dence to  have  done.  We  think,  therefore, 
that  the  original  vendee  was  entitled  to  con- 
tinue to  make  his  payments  to  the  Sunset 
Building  &  Real  Estate  Company,  his  origi- 
nal vendor,  and,  having  done  so,  he  was  en- 
titled to  demand  the  spedflc  performance  ot 
the  contract,  not  only  from  the  original  ven- 
dor, but  from  all  those  that  had  succeeded  in 
interest  with  notice  of  his  contract,  and  in 
this  respect  we  think  that  the  point  made  by 
the  appellant  is  not  well  taken — ^that  the 
plaintiff  was  not  entitled  in  this  action  to 
the  specific  performance  of  his  contract 
against  Che  subsequent  purchasers  with  no- 
tice of  his  rights. 

Upon  the  whole,  we  are  satisfied  that  the 
evidence  of  the  case  sustains  the  findings  ot 
the  trial  court,  and  that  there  is  no  error  in 
the  record  Justifying  the  reversal  of  the  case 
and  for  these  reasons  the  Judgment  and  or- 
der denying  a  new  trial  are  affirmed. 


(26  Cal.  A.  175) 
WESTERGREEN  et  al.  t.  BEER  et  aL 
(Civ.  1891.) 

(District  <3ourt  of  Appeal,  First  District,  Cali- 
fornia.    Nov.   17,   1914.) 

L  Tknanct  in  Coioion  ($  19*)— Pttbchasb 

AT  JtroiciAL  Sale. 

A  tenant  in  common  may  purchase  at  a 
judicial  sale  the  interests  of  the  cotenants. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  ii  55-59 ;  Dec.  Dig.  {  19.*] 

2.  Tenakot  iit  Comxon   ({   19*) — Pttbohase 

AT  JUDICIAI.  SALX. 

Where  a  will  devised  real  estate  to  Infants 
and  an  adult,  Bhare  and  share  alike,  a  sale  of 
the  interests  of  the  infants  under  order  of  court, 
on  petition  of  their  guardian,  is  a  judicial  sale, 
and  the  adult  is  not  disqualified  from  becoming 
a  purchaser. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §§  55-59 ;  Dec.  Dig.  §  19.*] 

3.  Infants  (J  40*)— Pueohasb  of  Pbopkrtt— 
ITiDuciABT  Relationship. 

The  relationship  of  sister  and  brother, 
standing  alone,  does  not  create  a  fiduciary  re- 
lation, and   the  sister,  who  is  an   adult,  may 
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pnrdiase  the  interest  of  the  infant  brother  at 
a  sale  ordered  by  the  court 

[Ed.  Nrte.— For  other  cases,  gee  Infants,  Cent. 
Dig.  H  8U>  91 :  Dec.  Dig.  {  40.*] 

Appeal  from  Superior  Court,  San  Mateo 
County;    James  M.  Troutt,  Judge. 

Action  by  Carl  A.  Westergreen  and  an- 
other against  Alice  E.  C.  Beer  and  another. 
From  a  Judgment  for  defendants,  rendered 
on  sustaining  a  demurrer  to  the  amended 
complaint  without  leave  to  amend,  plaintiffs 
appeaL     Affirmed. 

William  F.  Herron,  of  San  Francisco,  for 
appellants.  Roas  &  Ross,  of  San  Mateo,  for 
respondents. 

PER  CURIAM.  In  thU  action  the  defend- 
ants' demurrer  to  the  plaintiffs'  second 
timended  complaint  was  sustained  by  the 
court  below  without  leave  to  amend.  Judg- 
ment was  theretipon  entered  In  favor  of  the 
defendants,  from  which  the  plaintiffs  have 
appealed. 

The  grounds  of  the  demurrer  were  that 
the  complaint  did  not  state  a  cause  of  action 
and  that  the  plaintiffs  did  not  have  legal 
capacity  to  sue.  The  action  was  one  to  de- 
clare a  resulting  trust  in  certain  real  prop- 
erty, and  to  comi)el  a  conveyance  to  plain- 
tiffs of  their  alleged  respective  Interests 
therein,  and  is  founded  upon  the  following 
alleged  facts: 

Ida  Danlelson,  the  mother  of  the  plaintiffs 
and  of  the  defendant  Alice  E.  C.  Beer,  died, 
leaving  an  estate  consisting  of  certain  real 
property  in  the  county  of  San  Mateo.  She 
left  a  will,  which  was  duly  admitted  to  pro- 
bate, and  In  accordance  with  the  terms  of  the 
will  the  property  which  Is  the  subject  of  the 
action  was  distributed  share  and  share  alike, 
to  her  children,  namely,  the  defendant  Alice 
B.  C.  Beer,  one  Lizzie  M.  Westergreen,  and 
Carl  A.  and  John  A.  Westergreen,  the  plain- 
tiffs. Both  of  the  plaintiffs  were  then  mi- 
nors, and  shortly  after  the  decree  of  distri- 
bution was  made  one  Crow,  the  public  ad- 
ministrator of  San  Mateo  county,  was  ap- 
pointed their  guardian  by  the  superior  court. 
On  or  about  December  1,  1902,  Crow,  as  the 
guardian  of  the  estates  of  the  said  minors, 
filed  In  the  superior  court  of  San  Mateo  coun- 
ty a  petition  for  an  order  of  sale  of  the  mi- 
nors' Interests  In  said  property,  alleging  that 
a  sale  was  necessary  in  order  to  prevent  the 
state  and  county  taxes  thereon  from  becom- 
ing delinquent  and  to  prevent  the  same  from 
being  sold  for  taxes.  The  petition  was  grant- 
ed by  the  court,  and  the  order  of  sale  made, 
pursuant  to  which  the  interests  of  the  plain- 
tiffs In  the  property  were  sold,  and  at  said 
sale  were  purchased  for  the  defendant  Alice 
E.  C.  Beer  by  her  husband,  who  acted  as  her 
agent  tn  the  matter,  and  who  afterwards  con- 
veyed the  property  to  her  by  deed  of  gift 
The  sale  was  confirmed  by  the  superior  court, 
And  Crow,  as  the  guardian  of  the  plaintiffs, 


executed  a  deed  to  the  property  to  Che  pur- 
chaser. At  the  time  of  the  sale  the  plaintiffs 
were  minors,  and  the  defendant  Alice  E.  C. 
Beer  was  an  adult  The  complaint  further 
alleges  that  at  the  time  of  the  sale  and  for 
some  time  prior  thereto  AUce  E.  C.  Beer  was 
occupying  and  residing  upon  the  property 
In  question. 

[1]  It  is  the  contention  of  the  plaintiff^ 
that  Inasmuch  as  said  defendant  their  adult 
sister,  was  a  Joint  devisee  with  the  plaintiffs, 
and  bad  acquired  her' Interest  in  the  property 
under  the  terms  of  their  mother's  will  (which 
left  It  to  the  four  dilldren,  share  and  share 
alilce).  She  was  therefore  a  tenant  in  com- 
mon with  them.  This  may  be  conceded; 
and  likewise  It  may  be  conceded,  as  is  con- 
tended, that  the  law  prohibits  a  tenaot  in 
common  from  purchasing  for  his  own  bene- 
fit an  outstanding  incumbrance  upon  the 
common  property.  The  rule  of  law  in  this 
behalf,  however,  has  no  application  in  onr 
opinion  to  the  facts  pleaded  in  the  plaintiffs' 
complaint  The  law  does  not  prohibit  one 
cotenant .  from  purchasing  the  Interest  at 
another  tenant  in  common  at  a  Judicial  sale. 
In  the  early  case  of  Ounter  v.  liaffan,  7  CaL 
589,  onr  Supreme  Court  said  tliat: 

"Tenants  in  common,  or  partners,  have  a  right 
to  acquire  their  cotenants'  or  copartners'  int«^ 
ests,  by  purchase  under  an  execution  sale; 
there  being  nothing  in  their  relations  to  for- 
bid it" 

And  In  Freeman  on  Cotenants  and  Parti- 
tion, S  165,  It  Is  said: 

"The  reasons  which  prevent  a  cotenant  from 
purchasing  and  asserting  an  outstanding  title 
do  not  apply  with  equal,  and  generally  not  with 
any,  force  against  his  purchasing  the  title  of  liis 
cotenants,  whether  the  sale  l>e  voluntary  or  in- 
voluntary. Unless  some  fraud  can  be  shown  to 
hate  been  perpetrated,  or  sqme  superior  knowl- 
edge taken  advantage  of,  there  is  no  donbt  that 
a  cotenant  may  purchase  at  an  execution  or  jo- 
dicial  sale  the  moiety  of  any  of  bis  companions 
in  interest,  and  that  he  may  retain  and  assert 
the  title  thereby  acquired  as  fully  as  though  he 
was  a  stranger  to  the  Judgment  defendant 

[2]  The  sale  complained  of  in  the  present 
case  was  undoubtedly  a  Judicial  sale.  That 
a  cotenant  Irrespective  of  the  origin  or  mode 
of  creating  the  cotenancy.  Is  not  disqualified 
from  purchasing  the  Interest  of  any  of  hia 
cotenants  at  such  a  sale  Is  supported  by  the 
following  authorities:  Credle  v.  Baugham, 
152  N.  C.  18,  67  S.  B.  46,  136  Am.  St  Rep. 
787;  Snell  v.  Harrison,  104  Mo.  158,  16  S. 
W.  152;  Peck  v.  Lockrldge,  97  Mo.  549,  11  8. 
W.  246;  Hopper  v.  Hopper,  79  Md.  400,  29 
AtL  611;  Starkweather  ▼.  Jenner,  216  TT.  S. 
524,  30  Sup.  Ct  382,  54  Ll  Ed.  602,  17  Ann. 
Cas.  1187 ;  Gunter  ▼.  Laffan,  supra. 

[8]  There  Is  no  merit  in  the  contention  tbat 
Mrs.  Beer  stood  in  a  fiduciary  relation  to 
the  plaintiffs  because  of  her  blood  relation- 
ship to  them.  The  mere  relationship' of  sis- 
ter and  brother,  standing  alone  and  by  itself, 
does  not  create  a  fiduciary  relationship. 
Odell  V.  Moss,   130  Cal.  352,  62  Pac.  656: 
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Bacon  v.  Soule,  19  CaL  App.  428,  126  Pac. 
381.  It  will  be  noted  tbat  the  complaint  does 
not  aver  any  fraud,  nndue  Influence,  coUn- 
sion,  inadequacy  of  consideration,'  or  any 
other  fact  tending  to  show  that  defendant 
Alice  B.  O.  Beer  took  advantage  of  her  sit- 
uation with  reference  to  the  property  or  her 
relationship  to  the  plaintiffs. 

We  are  of  the  opinion  that  the  demurrer 
was  properly  sustained  upon  the  ground  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  a^on.  It  is  there- 
fore unnecessary  for  us  to  decide  the  question 
as  to  whether  or  not  the  demurrer  is  well 
taken  upon  the  ground  that  the  plaintiffs  did 
not  have  legal  capacity  to  sue. 

The  Judgment  appealed  from  la  afllrmed. 


(25  Oai.  A.  tm 

PEOPLE  v.  WARNER.     (Cr.  273.) 
(District  Court  ot  Appeal,  Third  District.  Cal- 
ifornia.   Nov.  13,  1914.) 

1.  BUBat.ABT  (S  20*)— Indioxkent— iDICtTln- 
CATION  07  BUILOINO. 

An  indictment  for  burglary,  charging  that 
defendant  did  willfully,  etc.,  enter  that  certain 
building  in  the  town  of  G.  in  which  the  United 
States  post  office  was  then  located,  which  baild- 
in^  was  then  and  there  owned  by  D.,  etc.,  suf- 
ficiently described  the  building  burglarized. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  SS  51-64;  Dec  Dig.  |  20.*] 

2.  BUBOLABT  (S  41*>— EVIDENCK. 

In  a  prosecution  for  burglary,  evidence  held 
Bufflcient  to  identify  defendant  as  a  participant 
in  the  crime. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  i§  94-103,  109;   Dec.  Dig.  {  41.«J 

5.  Witnesses  ({  268*)— Cboss-Examihation 
— Idektitt  of  Coins. 

Where  an  incriminating  circumstance  in  a 
prosecution  for  burglary  was  a  smooth  quarter 
found  on  defendant,  defendant's  counsel  having 
first  shown  to  a  witness  on  cross-examination 
another  smooth  quarter  and  asked  him  to  point 
out  any  differences  between  the  two  coins,  the 
court  did  not  err  in  limiting  the  cross-examina- 
tion, as  to  the  witness'  ability  to  identify  the 
coin  in  question,  to  testimony  as  to  the  means  or 
method  whereby  he  assumed  to  be  able  to  dis- 
tinguish the  coin  from  other  like  coins. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |i  931-948,  959;   Dec  Dig.  g  268.*] 

4.  Criminal  Law  ({  345*)— Evidxnck— Rele- 
vancy. 

Where  the  prosecution  claimed  that  the  al- 
leged burglanr  was  committed  jointly  by  de- 
fendant and  M.,  evidence  that  witness  saw  de- 
fendant in  company  with  M.  at  a  certain  hotel 
on  the  day  of  the  burglary  was  admissible, 
though  there  had  been  no  direct  evidence  of  the 
commission  of  the  burglary  by  more  than  one 
person. 

[Ed.  Note.— For  other  cases,  see  Criminal 
jLaw,  Cent  Dig.  |f  764,  765,  777;  Dec.  Dig.  { 
345.*] 

6.  CsnaiTAL  Law  (|  1169*)— Appeal— Rul- 
ings ON  Evidence — Prejudice. 

In  a  prosecution  for  burglarizing  a  post 
office,  accused  was  not  prejudiced  by  the  errone- 
ous admlsaioil  of  evidence  of  the  finding  of  two 
five-cent  postage  stamps  on  a  railroad  track 
near  the  town  where  the  burglary  was  com- 
mitted, without  evidence  connecting  the  stamps 
with  accused,  where  there  was  other  ample  evi- 


dence to  establish  defendant" i  connection  with 
the  crime  charged. 

[Ed.  Note.— For  other  cages,  see  Criminal 
Law,  Cent  Dig.  «  764,  3088,  3130,  3137-3143; 
Dec.  Dig.  i  1169.*] 

6.  Criminal  Law  ({  448*)- Evidxncb— Rklk- 

VANCT. 

Defendants  having  been  arrested  for  bur- 
glary after  they  had  alighted  from  a  railroad 
train,  evidence  of  the  deputy  sheriff  who  ac- 
complished the  arrest  that  while  standing  in 
the  baggage  car  he  opened  the  door  slightly, 
peeped  through  into  the  passenger  coach,  and 
"located  the  two  gentlemen  that  I  was  looking 
for,"  was  not  objectionable  as  equivalent  to  a 
statement  that  defendant  and  his  companion 
had  committed  the  burglary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1035-1039, 1041-1043,  1045. 
104»-1051;  Dec  Dig.  i  448.*] 

7.  Criminal  Law  (j  693*)  — Trial  — R«o«P- 
T^oct  OF  Evidence—Objections. 

Where  a  question  was  answered  before  as 
objection  was  made  thereto,  a  subsequent  ob- 
jection is  unavailable;  the  only  remedy  being 
by  motion  to  strike. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1630;   Dec.  Dig.  {  693.*] 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty;  Emmet  Seawell,  Judge. 

Henry  Warner  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

T.  J.  Butts,  of  Santa  Rosa,  and  Charles 
Peery,  of  San  Francisco,  for  appellant  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

HART,  J.  The  defendant  and  one  Joe  lia- 
lone  were  Jointly  charged  by  an  information 
filed  in  the  superior  court  of  Sonoma  county 
with  the  crime  of  burglary.  The  accused  de- 
manded and  were  given  separate  trials,  and 
the  defendant  was  convicted  of  the  crime 
charged.  This  appeal,  supported  by  a  tran- 
script of  the  testimony  duly  prepared  under 
section  1247  of  the  Penal  Code,  is  presented 
by  the  defendant  from  the  Judgment 

[1]  The  first  point  made  by  the  defendant 
is  that  the  building  In  which  the  burglary 
is  alleged  to  have  been  committed  is  not  so 
described  in  the  information  as  to  identify 
it  with  that  deflnlteness  necessary  to  the 
protection  of  the  accused  against  a  second 
prosecution  for  the  Identical  offense  which 
it  was  the  intention  to  charge.  The  Informa- 
tion alleges  that  the  defendants  "did  willful- 
ly, unlawfully,  feloniously,  and  burglariously 
enter  that  certain  building  in  the  town  of 
GuemevUle,  In  said  county,  in  which  the 
United  States  post  office  was  then  and  there 
located,  and  which  building  was  then  and 
there  owned  by  Mrs.  R.  S.  Drake,  with  fe- 
lonious Intent  then  and  there  to  commit  lar- 
ceny." We  think  the  building  was  thus  so 
described  in  the  information  as  to  have  fully 
Informed  the  defendant  of  the  particular 
building  which  he  was  charged  with  haying 
burglariously  entered  and  to  render  avail- 
able a  plea  of  once  In  Jeopardy  and  former 
conviction  or  acquittal  In  case  a  second  prose- 
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cutlon  for  the  same  offense  should  be  Inaa- 
gurated  against  him.  Indeed,  the  statement 
that  the  building  entered  was  the  one  In 
which  the  United  States  post  office  at  Guerne- 
Tille  Is  located  w~buld  have  been  a  sufficient 
description,  since  there  Is  but  one  post  office 
In  said  town.  But  the  description  goes  fur- 
ther by  declaring  that  said  building  was  own- 
ed by  Mrs.  R.  S.  Drake.  The  evidence  con- 
firms this  allegation  and  further  shows  that 
the  post  office  was  in  the  building  owned  by 
her.  The  description  was  dearly  sufficient 
for  all  purposes.  See  People  v.  Edwards,  59 
Cal.  359;  People  t.  Bitaucourt,  74  Cal.  188, 
190,  15  Pac.  744;  People  v.  Main,  114  Cal. 
634,  46  Pac.  612;  People  v.  Parker,  01  Cal. 
91,  27  Pac.  637;  People  t.  Price,  143  Cal. 
351,  77  Pac.  73. 

[2]  The  next  point  urged  for  a  reversal  Is 
that  the  evidence  is  insufficient  to  support 
the  verdict. 

The  evidence  npon  which  the  defendant 
was  convicted  was  purely  circumstantial, 
and,  while  it  is  to  be  conceded  that  it  does 
not  appear  at  first  blush  to  be  very  strong, 
still,  after  a  careful  analysis  of  the  circum- 
stances thus  developed,  we  are  persuaded 
that  the  conclusion  reached  by  the  jury  is 
well  supported.  The  facts,  narratively  stat- 
ed, are  as  follows:  Between  the  hours  of 
5:35  p.  m.  of  the  20th  and  5:25  a.  m.  of  the 
21st  day  of  May,  1913,  the  post  office  at 
Gnernevllle  was  entered,  the  safe  therein 
blown  open  by  dynamite,  and  its  contents 
rifled;  there  having  l>een  taken  therefrom 
$171.07  In  cash  and  $1,151.75  in  postage 
stamps.  The  money  so  taken  consisted  of 
two  or  three  $20  pieces,  a  considerable  lot 
of  $5  pieces,  and  a  quantity  of  dimes  and 
nickels.  Among  this  money  was  a  quarter 
of  a  dollar  which  had  worn  perfectly  smooth 
and  which  had  been  in  the  possession  of  the 
postmaster  for  several  weeks  prior  and  up 
to  the  time  of  the  burglary.  An  inspection 
of  the  post  office  premises  early  on  the  morn- 
ing of  May  21st,  after  the  postmaster  had 
discovered  that  the  office  had  been  burglar- 
ized, revealed  the  fact  that  the  door  of 
the  building  had  been  pried  open  by  means 
of  picks,  which  had  been  taken  from  the  tool- 
house  of  the  railroad  company.  The  safe 
was  badly  shattered  from  the  effect  of  the 
concussion.  In  the  post  office  there  was  pick- 
ed up  from  the  floor  something  over  $11  in 
money,  which  had  evidently  been  dropped 
by  the  burglars,  perhaps  because  of  their 
haste  In  getting  away  from  the  scene  of 
their  crime. 

It  appears  that  the  defendant  and  Malone, 
his  codefendant,  were  first  seen  in  the  neigh- 
borhood of  GuernevlUe  on  the  18th  day  of 
May,  1913 — ^two  or  three  days  previously  to 
the  commission  of  the  crime.  On  that  day 
they  ate  dinner  at  a  hotel  at  Occidental,  a 
small  town  situated  several  miles  from 
Gnernevllle.  By  various  persons  they  were 
thereafter  seen  either  at  Guernevllle  or  at 
points  near  that  town  both  before  and  on 


the  day  that  the  building  was  entered.  On 
the  morning  of  the  20th  of  May,  at  about  the 
hour  of  10  o'clock,  they  were  seen  lying  un- 
der a  tree  on  the  roadside  near  a  place  caUed 
Rio  Nido,  which  place  is  located  about  a 
mile  from  Guernevllle.  At  12  o'clock  noon 
of  the  20th  of  May  they  were  seen  sitting  in 
front  of  one  of  the  places  of  business  at 
Guernevllle  about  a  block  distant  from  the 
post  office.  At  about  15  minutes  to  6  o'clock 
of  the  morning  of  the  21st  day  of  May,  the 
defendant  and  his  companion  api>eared  at 
the  hotel  at  Occidental  and  there  and  at  that 
time  had  breakfast  At  about  6:40  a.  m., 
the  conductor  on  a  narrow  gauge  railroad 
whose  trains  carry  passengers  from  Occi- 
dental to  Sausalito^  where  the  road  connects 
with  the  boats  for  San  Francisco,  saw  the 
defendant  and  Malone,  Just  as  the  train 
was  about  to  move,  running  from  behind  the 
depot  at  Occidental  to  catch  said  train.  The 
two  men  boarded  the  train  without  having 
first  purchased  tickets  at  the  depot,  paying 
their  fares  to  Camp  Meeker,  a  station  on  the 
line  of  said  road  a  short  distance  from  Occi- 
dental, to  the  conductor.  When  the  train 
reached  Camp  Meeker,  both  men  alighted, 
one  going  down  the  track  in  the  direction  in 
which  the  train  was  then  going.  The  other 
went  in  the  opposite  direction.  The  train  re- 
mained at  Camp  Meeker  for  upwards  of  35 
minutes  and  then  resumed  Its  Journey  south. 
Both  the  defendant  and  Malone  had  boarded 
the  train,  the  former  having  purchased  a 
ticket  to  Fairfax  and  the  latter  a  ticket  to 
Pacbeco,  a  small  flag  station,  at  which,  the 
conductor  testified,  the  train  rarely  ever 
stopped  or  had  occasion  to  atop.  On  enter- 
ing the  passenger  coach,  the  defendant  took 
the  rear  seat  and  Malone  a  seat  In  the  front 
part  of  the  car,  and  thus  they  traveled  until 
Fairfax  was  reached.  It  appears  that,  the 
sheriff's  office  of  Marin  county  having  pre- 
viously been  apprised  of  the  burglary  by  the 
authorities  of  Sonoma  county,  a  deputy  sher- 
iff of  the  first-named  county  boarded  the 
train  before  It  arrived  at  Fairfax ;  he  having 
been  given  information  that  two  persons  who 
were  suspected  of  having  perpetrated  the 
crime  were  aboard  of  said  train.  The  deputy 
took  a  position  In  the  baggage  car  and,  peep- 
ing "through  the  crack  of  the  door,"  saw 
the  two  men  seated  In  the  passenger  coach, 
as  above  Indicated.  When  the  train  reached 
the  Fairfax  depot,  the  officer,  having  stepped 
into  the  passenger  coach  Just  before  the 
train  came  to  a  standstill,  followed  the  two 
men  out  of  the  car.  Before  they  got  off  the 
car,  the  defendant,  in  a  whisper,  but  so  that 
the  officer  heard  it,  directed  Malone  to  walk 
down  the  track.  As  Malone  started  down 
the  track,  the  defendant  started  towards  the 
town.  Before  either  had  taken  many  steps 
in  the  respective  directions  In  which  they 
had  started,  the  officer  halted  and  proceeded 
to  question  them,  asking  them  their  names, 
where  they  came  from,  etc.  The  defendant 
gave  his  name  as  Lawson  and  at  a  subse- 
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qnent  Interview  with  the  two  men  Malone 
declared  that  his  name  was  Murray. 

"I  asked  them,"  testified  the  officer,  "where 
they  boarded  the  train — I  asked  the  gentleman 
(the  defendant)  where  he  boarded  the  train,  and 
he  would  not  answer  me.  I  asked  him  the  sec- 
ond time,  and  he  pulled  a  card  out  of  bis  pocket 
—that  is,  a  time-table,  and  was  looking  over  the 
time-table.  He  seemed  to  be  quite  nervous. 
Well,  he  was  nervous.  He  would  not  answer 
me  at  all.  I  asked  him  the  second  time.  I 
says,  'How  far  are  you  going  7*  He  says,  'I  am 
going  to  San  Francisco.'  I  says,  'What  made 
you  get  off  here?'  He  says,  'You  tell  me  some- 
thing and  I  will  tell  you  something' — that  is  the 
remark  he  made.  He  did  not  tell  me  why  he  got 
off  at  Fairfax.  •  •  *  That  train  runs 
through  to  connect  with  the  boat  for  San  Fran- 
cisco—it  runs  to  Sausalito,  which  is  a  transfer 
station  to  San  Francisco." 

The  officer  tben  placed  the  two  men  under 
arrest  and  conveyed  them  to  the  sheriff's  of- 
fice at  San  Bafael.    There  the  two  men  were 
searched,  and  from  the  person  of  the  de- 
fendant the  sum  of  $78.70  was  taken,  and 
upon  that  of  Malone  the  sum  of  $78.60  was 
und.    Among  the  pieces  of  coin  found  on 
e  defendant  was  a  quarter   of  a  dollar 
blch   had   become  perfectly    smooth.     No 
•stage  stamps  were  found  in  the  possession 
'  either  of  the  two  men. 
Thus  we  have   detailed   all   the  clrcum- 
ances  disclosed  by  the  evidence  purporting 
'  fasten  guilt  upon  the  defendant  and  np- 
1  which  the  Jury  founded  their  verdict  of 
mvlctlon.    Readily  it  will  be  observed  that 
le  strongest  circumstance  developed  at  the 
ial  against  the  defendant  was  the  fact  of 
is  possession,  at  the   time  of  his  arrest, 
'hlch  occurred  within  a  few  hours  after  the 
urglary,  of  the  smooth  two-bit  piece  refer- 
ed  to  above.    Mr.  Duncan,  the  postmaster, 
lavlng  been  shown  the  smooth  two-bit  plecfe 
aken  from  the  defendant,  testified,  upon  an 
!xaminatlon  of  the  coin,  that  It  "was  the 
wo-bit  piece  that  was  in  the  safe  the  night 
of  the  robbery,  after  I  locked  it  up.     I  re- 
ceived  It  from  Mr.   Johnson  that  runs  the 
mercantile  store  there.    He  brought  It  in  one 
morning  and  asked  me  if  I  thought  It  was 
good  for  stamps.    I  was  in  a  hurry  and  told 
him  I  thought  it  was."     He  said  that  he 
placed  the  quarter  in  the  poet  office  receipts 
till,  where  he  left  the  stamp  money,  but  that, 
because  It  was  "so  sUck,"  he  took  occasion 
to  examine  It  several  times  while  it  was  ifi 
his  possession.    He  observed  on  the  coin  a 
little  depression  below  the  right  side  of  the 
eagle,  and  from  that  mark,  which  was  per- 
haps made  in  the  milling  of  the  piece,  he  felt 
satisfied  that  the  coin  taken  from  the  defend- 
ant  was   the    same   smooth    two-bit    piece 
which  he  received  from  Johnson  and  which 
was  In  the  post  office  safe  on  the  night  of 
the  robbery. 

Ci  D.  Johnson,  from  whom  the  postmaster 
received,  under  the  circumstances  as  explain- 
ed by  the  latter,  a  smooth  25-cent  piece,  tes- 
tified, in  part,  as  follows: 

"Q.  Mr.  Johnson,  I  show  yon  a  quarter  mark- 
ad  People's  Exhibit  1  for  identification.  People 


V.  Warner.  Did  you  ever  see  that  qnarter  be- 
fore? A.  Yes.  Q.  When  did  you  first  see  that? 
A.  Oh,  after  the  1st  of  September  a  year  ago 

•  *  *  in  the  safe  of  the  Gfuerneville  Rochdale 
Company.  (The  witness  was  connected  with 
said  company.)  •  •  •  It  remained  in  the 
safe  in  a  little  box  until  along  about  January 
and  I  took  it  out.  There  were  four  quarters. 
I  took  the  four  of  them  out  and  put  them  in  my 
pocket    *    •    •    Two    of    them    I    still    have. 

•  •  •  This  particular  quarter  I  gave  when  I 
went  to  the  post  office.  I  asked  Mr.  Duncan 
(the  postmaster)  if  he  would  take  it  for  stamps. 
This  occurred  in  February  or  March,  perhaps 
February  (1913).  •  *  •  I  had  it  In  my  pocket 
over  a  month  or  six  weeks.  *  •  •  I  took  the 
four  quarters  out  (of  the  sate).  Two  of  the 
quarters  were  marked.  •  •  •  Two  of  the 
coins  had  no  mark  on  them.  •  •  •  This  is 
the  coin  I  turned  over  to  the  postmaster  for 
postage  stamps." 

The  witness  proceeded  to  testify  that,  after 
the  robbery  of  the  post  office,  the  quarter 
taken  from  the  defendant's  possession  at  the 
time  of  his  arrest  was  exhibited  to  him 
(witness)  by  the  sheriff  of  Sonoma  county, 
and  that  he  Identified  the  coin  as  the  one  de- 
livered by  him  to  the  postmaster.  He  said 
he  was  able  to  identify  the  coin  from  the 
fact  that  on  Its  date  side  It  was  perfectly 
smooth,  the  date  and  the  "Goddess  of  Liber- 
ty" being  wholly  obUterated,  and  from  the 
further  fact  that  on  the  reverse  side  thereof 
the  eagle,  while  considerably  worn,  was  plain- 
ly visible,  and  that  to  the  right  and  under 
the  eagle  there' vros  a  peculiar  depression. 

The  defendant  did  not  take  the  stand  in  his 
own  behalf.  One  Robert  Wall,  however,  tes- 
tifying for  him,  said  that  he  was  engaged  in 
the  business  of  selling  newspapers  at  a  news 
stand  at  the  ferry  buUdlng,  in  San  Francisco; 
that  he  was  acquainted  with  the  defendant, 
who  had,  during  the  recent  Portala  festival 
in  San  Francisco,  worked  for  the  witness; 
that  on  the  17th  day  of  May,  1913— about 
four  days  prior  to  the  time  of  the  commission 
of  the  crime  charged— the  defendant  bought 
a  newspaper  from  him  and  In  payment  there- 
for handed  the  witness  a  $5  gold  piece; 
that  he  (witness)  In  returning  to  the  defend- 
ant the  change  gave  the  latter,  among  other 
denominations  of  coin,  a  quarter  of  a  dollar 
which  bad  been  so  worn  that  it  was  perfectly 
smooth.  The  witness  inspected  and  examined 
the  quarter  taken  from  the  defendant  and 
declared  that  he  was  "pretty  sure  that  was 
the  quarter  that  I  gave  him  at  that  time." 

Thus  it  is  to  be  noted  that  a  conflict  arises 
In  the  evidence  upon  the  question  whether 
the  "smooth  quarter"  found  in  the  possession 
of  the  accused  at  the  time  of  his  arrest  was 
the  one  which  the  postmaster  declared  was 
in  the  safe  of  the  post  office.  While  it  may  be 
conceded  that  the  identification  of  a  particu- 
lar piece  of  coin  Is,  as  a  general  proposition, 
an  act  most  difficult  of  accomplishment,  still. 
In  this  case.  It  Is  made  to  appear  that  the 
particular  coin  whose  identification  was  singu- 
larly vital  to  the  determination  of  the  ulti- 
mate issue  was  so  peculiarly  marked  that  in 
that  respect  It  was  plainly  different  and  so 
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temoved  from  ilie  ordinary  coins  of  Its  denom- 
ination that  the  witnesses  for  the  people,  hav- 
ing frequently  examined  It,  could  identify  It 
as  one  which  they  ha.d  seen  and  handled 
prevlonsly  to  the  time  at  which  it  was  found 
in  the  possession  of  the  accused.  It  was 
therefore  with  no  less  propriety  than  as  to 
any  other  question  of  fact  in  the  case,  with 
the  Jury  to  decide  the  truth  of  the  contro- 
versy and  so  determine  whether  the  iden- 
Uflcatlon  of  the  coin  by  the  witnesses  Duncan 
and  Johnson  was  to  be  accepted  as  correct  or 
erroneous  or  of  so  doabtfnl  a  character  as 
to  Justify  its  rejection.  The  Jury  evidently 
accredited  the  Identification  of  the  coin  by 
said  witnesses,  and  thus  the  fa.ct  of  the  pos- 
session by  the  defendant,  so  soon  after  the 
burglary,  of  the  25-oent  piece  in  question 
became  and  constituted  a  circumstance  which, 
unexplained,  although  not  of  Itself  sufficient 
to  warrent  a  conviction,  the  Jury  were  never- 
theless authorized  to  consider,  in  connection 
with  the  other  circumstances,  such  as  they 
were.  In  iMssing  upon  the  question  of  the 
guilt  or  innocence  of  the  accused.  And 
whether  the  circumstance  of  the  possession 
of  stolen  property  has  been  satisfactorily  ex- 
plained is  a  question  solely  for  the  Jury's 
determination. 

The  case,  then,  as  to  the  facts,  stands  thus: 
That  the  defendant  and  his  companion,  Ma- 
lone,  strangers  in  and  around  the  town  of 
Guemeville,  were  engaged  in  loitering  about 
that  and  neighboring  places  for  several  days 
before  and  on  the  day  of  or  preceding  that 
on  which  the  burglary  was  committed;  that 
neither  of  the  men  appeared  to  have  any 
special  business,  at  least  of  la  legitimate 
nature,  in  that  locality;  that  early  in  the 
morning  of  the  21st  day  of  iS&y,  and  within 
a  few  hours  after  the  burglary,  they,  at  the 
town  of  Occidental,  were  seen  running  from 
behind  the  depot  to  catch  a  train  which- was 
about  to  start;  that  they  boarded  said  train, 
without  first  procuring  tickets,  paid  their 
tarea  to  the  conductor  to  Camp  Meeker,  a 
short  distance  from  Occidental,  and  then 
alighted  and  departed,  one  going  In  one  di- 
rection and  the  other  in  the  opposite;  that 
they  again  took  that  train  and  occupied 
seats  in  the  coach  far  apart  from  each  other, 
going  to  Fairfax,  where  they  alighted,  the 
defendant  directing  his  companion  to  walk 
on  down  the  track,  while  be  himself  started 
in  an  opposite  direction  and  towards  the 
business  part  of  said  town ;  that,  upon  being 
accosted  by  the  officer  and  questioned  by  him 
as  to  their  names,  where  they  came  from,  and 
where  they  were  going,  the  defendant  betray- 
ed nervousness,  refused  to  answer  the  offi- 
cer's questions  as  to  the  point  at  which  they 
boarded  the  train  and  where  they  had  l)een, 
and  both  gave  the  officer  fictitious  names; 
that  the  two  men  each  had  in  his  possession 
approximately  the  same  amount  of  money; 
and  that  in  the  defendant's  possession  was  a 
piece  of  coin  which  was  identified  as  the  one 
in  the  safe  at  the  time  that  it  was  rifled. 


That  the  drcumstances,  as  thus  reoaplta- 
lated,  strongly  point  to  the  defendant's  gnllt, 
no  reasonable  person  will  for  a  moment  deny 
or  even  attempt  to  controvert.  And,  while 
the  defendant  was  at  liberty  to  remain  mute 
at  the  trial  and  bis  silence  not  to  be  con- 
sidered against  him,  yet  the  fact  conspic- 
uously stands  out  that  none  of  those  cir- 
cumstances was  controverted  or  its  Incrinv- 
Inatory  tovcfb  Impeached  or  Impaired  by 
adverse  testimony,  except  the  single  drcom- 
stance  (as  to  which,  as  shown,  there  is  some 
conflict  in  the  testimony)  of  the  finding  in 
the  possession  of  the  defendant  of  a  two-bit 
piece  which  corresponded  in  certain  respects^ 
unusual  to  coin,  with  a  piece  of  money  of 
the  same  denomination  which  was  shown  to 
have  been  in  the  post  office  safe  at  the  time 
of  the  burglary.  In  the  absence  of  satis- 
factory or  any  explanation  of  those  circum- 
stances, the  Jury  were  required  to  answer  for 
themselves,  by  a  consideration  of  all  the  cir- 
cumstances together,  these  questions:  (1) 
Why  did  the  defendant  and  his  companion 
conceal  themselves  behind  the  depot  at  Oc- 
cidental, at  an  early  hour  in  the  morning,  and 
then  hastily  take  the  train,  as  it  was  about 
to  move,  without  first  providing  themselves 
with  tickets  in  the  usual  way?  (2)  Why  did 
they  separate  when  arriving  at  Camp  Me^er 
and  alighting  from  the  train  and  then  again 
take  the  same  train  for  Fairfax?  (3)  Why 
did  they  separate  themselves  in  the  coach,  one 
taking  a  seat  in  the  extreme  rear  of  the  coach 
and  the  other  seating  himself  in  the  extreme 
forward  end  of  the  car?  (4)  Why,  upon  reach- 
ing Fairfax,  did  the  defendant  request  Malone 
to  walk  on  down  the  track  and  he  start  to  go 
toward  the  business  part  of  the  town?  (5) 
Why  did  they  give  assumed  or  false  names 
to  the  deputy  sherUf?  (6)  Why,  if,  as  the 
defendant  declared  was  true,  they  were  bound 
for  San  Francisco,  did  they  leave  at  Fairfax 
the  train  on  which  they  were  riding  and 
which  would  have  given  them  direct  connec- 
tion with  the  ferry  boats  at  Sausallto  for 
San  Francisco?  (7)  Why  did  they  refuse  to 
answer  the  deputy  sherlfC  whe^  he  questioned 
them  as  to  the  place  at  which  th^  boarded 
the  train  cmd  as  to  where  they  had  been?  (8) 
What  was  the  occasion  of  the  betrayal  of  n^- 
vousness  by  the  defendant  when  first  accosted 
and  questioned  by  the  officer?  (9)  What  was 
the  purpose  of  the  two  men  in  loitering 
around  the  neighborhood  of  Guemeville? 
Men  traveling  together  as  companions  may, 
with  perfectly  righteous  motives,  act  as  the 
defendant  and  Malone  acted,  yet  such  con- 
duct in  men  who,  as  friends,  are  Journeying 
together  over  the  country,  is  so  peculiar  and 
unusual  or  so  far  the  reverse  of  the  ordinary 
demeanor  of  men  traveling  together  that  it 
is  open  to  very  serious  suspicion  that  there 
is  some  sinister  or  questionable  motive  behind 
it,  and,  when  viewed  by  the  light  of  other  con- 
nected circumstances  tending  in  some  meas- 
ure to  fasten  guilt  of  crime  upon  persons  so 
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demeaning  themselves,  It  may  well  be  expect- 
ed to  lead  tbe  mind  from  the  grade  of  mere 
suspicion  to  that  of  conviction  that  It  Is  actu- 
ated by  a  criminal  purpose.  And  so  the  Jury 
conld  with  sound  reason  have  viewed,  and 
presumptively  did  view,  the  actions  of  the  de- 
fendant and  his  companion  as  thus  shown  by 
the  testimony,  and,  as  before  declared,  we 
cannot  see  how  a  court  of  review  can  Justly 
say  that  their  Interpretation  of  all  the  cir- 
cumstances, considered  together  and  In  con- 
nection with  each  other,  as  represented  by 
their  verdict,  is,  as  a  matter  of  law,  erroneous. 

It  is  next  contended  that  numerous  preju- 
dicial errors  were  committed  in  rulings  upon 
the  evidence.    Some  of  these  will  be  noticed. 

[3]  Counsel  for  the  defendant,  having  flrst 
shown  to  the  witness  Duncan  another  smooth 
quarter  of  a  dollar  than  the  one  found  on  the 
defendant,  asked  him  to  point  out  the  dis- 
tinguishing difference,  if  any,  between  the 
two  pieces  of  coin.  The  obvious  purpose  of 
such  examination  of  the  witness  was  to  show, 
if  thus  it  could  be  done,  that  there  was  noth- 
ing in  the  coin  taken  from  the  defendant 
which  would  enable  a  person  to  distinguish  It 
from  any  other  equally  smooth  two-bit  piece. 
The  court  interrupted  counsel  to  say  that,  as 
far  as  he  could  go  in  the  matter  of  testing 
the  ability  of  the  witness  to  Identify  the  coin 
In  question  was  to  question,  by  proper  cross- 
examination,  the  means  or  method  whereby 
he  assumed  to  be  able  to  identify  or  distin- 
guish said  coin  from  any  other  like  coin.  The 
court's  course  in  this  regard  is  assigned  as 
error. 

While  we  think  that  the  court  could,  with- 
out serious  legal  impropriety,  have  allowed 
the  witness  to  compare  the  two  pieces  of  coin 
and  point  out  or,  as  counsel  for  the  defend- 
ant undoubtedly  expected  would  be  the  re- 
sult, fall  to  point  out,  any  difference  l>etween 
the  two  that  would  facilitate  a  ready  dis- 
tinction between  them,  it  Is  clear  that,  strict- 
ly speaking,  the  ruling  was  not  erroneous, 
for,  after  all,  the  question  whether  the  two- 
bit  piece,  the  identification  of  which  was  of 
vital  importance  in  this  case,  was  or  was 
not  in  any  respect  different  from  any  other 
smooth  quarter  of  a  dollar  was  one  whose  so- 
lution was  for  the  Jury  and  not  for  the  wit- 
ness. As  a  matter  of  defense,  it  would  have 
been  proper  and  competent  for  counsel  for 
the  defendant  to  have  put  in  evidence  anoth- 
er or  other  quarters  of  the  same  general  ap- 
pearance as  that  of  the  one  taken  from  the 
defendant  and  thus  have  submitted  to  the  de- 
termination of  the  Jury  the  proposition  wheth- 
er the  piece  of  coin  found  on  the  defendant 
could  by  any  means  or  for  any  reason  be  dif- 
ferentiated or  dlstlngniBhed  from  the  ordi- 
nary coin  of  like  denomination,  worn  smooth 
by  use.    This  course  counsel  did  not  adopt 

[4]  It  is  urged  that,  inasmuch  as  there  was 
presented  no  direct  evidence  of  the  commis- 
sion of  the  burglary  by  more  than  one  per- 
son, It  was  error  for  the  court  to  permit  a 


witness  to  testify  that  he  saw  the  defendant 
In  the  company  of  Malone  at  the  Monte  Rio 
Hotel  on  the  afternoon  of  May  20th.  The 
theory  of  the  prosecution  was  that  the  crime 
was  committed  Jointly  by  the  defendant  and 
Malone,  and  upon  that  theory  the  testimony 
objected  to  was  peculiarly  pertinent  But 
even  if  the  prosecution  had  proceeded  upon  the 
theory  that  the  defendant  alone  committed 
the  deed,  testimony  of  the  fact  that.  Just  pri- 
or to  the  burglary,  he  had  been  seen  near  the 
scene  thereof  in  the  company  of  another  par- 
ty, who  was  not  accused  or  even  suspected  of 
complicity  in  the  commission  of  the  crime, 
could  not  possibly  prejudice  his  rights. 

[5]  It  appears  that,  at  about  6  o'clock  of 
the  morning  of  the  21st  of  May,  one  Lincoln 
Stewart,  while  on  his  way  to  his  place  of 
employment,  found  two  5-cent  postage  stamps 
on  the  railroad  track  between  Guemevllle 
and  Monte  Rio,  and  a  short  distance  from  the 
former  place,  and  over  objection  by  defend- 
ant Stewart  was  permitted  to  testify  to  the 
fact  of  finding  said  stamps,  and  objection  was 
also  likewise  but  unavaillngly  made  to  the 
admission  of  the  stamps  in  evidence.  The  de- 
fendant was  not  shown  to  have'had  any  con- 
nection  with  said  stamps,  and  therefore  the 
testimony  disclosing  the  fact  that  they  were 
found  as  indicated  could  have  no  tendency  to 
establish  his  guilt  Wexan  conceive  of  no 
legal  reason  Justifying  the  admission  of  the 
testimony.  We  are  of  the  opinion,  however, 
that  the  other  circumstances  were,  unaided 
by  the  circumstance  of  the  finding  of  the 
stamps,  amply  sufficient  to  generate  in  the 
minds  of  reasonable  men  the  conviction  that 
the  defendant  was,  beyond  a  reasonable 
doubt  guilty  of  the  crime  charged.  In  other 
words,  we  are  convinced  that,  had  the  circum- 
stance of  the  finding  of  the  stamps  been  elim- 
inated from  or  not  brought  into  the  record, 
the  jury  could  have  Justly  concluded  from 
the  other  circumstances  that  the  defendant 
was  guilty.  In  this  view  of  the  record,  the 
testimony  objected  to  cannot  well  be  held  to 
have  operated  prejudicially  against  the  ac- 
cused. 

[6]  The  witness  Emerald,  the  deputy  sher- 
iff who  arrested  the  defendant  and  Malone, 
testified  that  upon  going  into  the  baggage 
car,  he  opened  the  door  thereof  slightly,  i)eep- 
ed  through  and  into  the  passenger  coach,  and 
"located  the  two  gentlemen  that  I  was  look- 
ing for."  Counsel  for  the  defendant  moved 
to  strike  out  the  words  "I  was  looking  for," 
contending  that  the  statement  of  the  witness 
as  phrased  by  the  latter  "was  equivalent  to 
telling  the  Jury  that  the  defendant  and  the 
other  man,  Malone,  had  committed  the  rob- 
bery at  Guemevllle."  The  court  refused  to 
order  said  words  stricken  out  The  state- 
ment could  not  have  been  so  understood  by 
the  Jury;  singe  the  testimony  of  the  officer 
did  not  show  that  he  had  such  knowledge  of 
the  two  men  or  their  connection  with  the 
crime  as  would  induce  the  jury  to  attach  any 
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significance  to  any  statement  by  him  which 
might  be  so  construed  as  to  inyolve  a  dec- 
laration or  the  expression  of  an  opinion  by 
him  that  they  were  guilty  of  the  chaise.  His 
testimony  clearly  disclosed  that  all  that  he 
knew  about  the  defendant  and  Malone  or 
their  connection  with  the  commission  of  the 
crime  for  which  he  arrested  them  was  what 
he  might  have  acquired  throngh  his  inter- 
pretation of  their  actions  or  conduct  when  he 
placed  them  under  arrest,  and  It  Is  only  rea- 
sonable to  say  that  Intelligent  men  would 
not,  In  the  face  of  such  testimony,  pay  any 
attention  to  what  might  be  viewed,  by  possi- 
ble construction,  as  an  opinion  of  the  witness 
that  the  accused  were  the  guilty  persons. 

[7]  It  is  complained  that  the  ruling  per- 
mitting the  deputy  sheriff  who  arrested  the 
defendant  to  testify  that  he  found,  among 
other  articles,  a  "skeleton  key"  in  the  posses- 
sion of  the  latter,  when  arrested,  was  errone- 
ous and  prejudicial.  It  may  perhaps  be  un- 
necessary to  explain  that  a  "skeleton  key"  is 
a  burglar's  implement  and  Is  commonly 
known  to  be  habltnally  carried  by  profession- 
al burglars,  it  being  capable  of  opening  door 
locks  to  which  it  had  not  been  specially  fitted. 
The  specific  objection  to  this  testimony  is, 
however,  that.  Inasmuch  as  it  was  quite  clear- 
ly shown  that  entrance  into  the  building  was 
effected  by  the  prying  open  of  the  door  by 
means  of  a  pick  and  not  by  the  use  of  a  key, 
the  fact  that  the  defendant  had  upon  his 
person  a  skeleton  or  burglar's  key  could  have 
no  pertinency  to  any  issue  in  the  case.  But 
it  appears  that  counsel  for  the  defendant  first 
opened  up  the  matter  objected  to  by  asking 
the  witness,  on  cross-examination,  if  he  found 
any  burglar's  tools  of  any  kind  In  the  pos- 
session of  the  accused.  On  redirect,  the  fol- 
lowing question  was  asked  by  the  district  at- 
torney: "You  said  you  did  not  find  any 
burglar's  tools.  Did  you  find  a  burglar  key? 
A.  We  found  a  skeleton  key."  Counsel  for 
the  defendant  then  interposed:  "We  object 
to  that  as  leading,  'Did  he  find  a  key?'  An- 
swer, by  witness:  'Yes,  a  skeleton  key.*" 
Subsequently,  and  after  the  question  bad 
been  answered,  counsel  for  the  defendant  ob- 
jected to  the  testimony  upon  the  ground  that 
it  was  "incompetent,  irrelevant,  and  imma- 
terial." These  objections  having  been  made 
after  the  question  was  answered,  there  was 
nothing  before  the  court  upon  which  to  pred- 
icate a  mling,  and  therefore  no  ruling  was 
made.  Counsel's  remaining  remedy  was  in  a 
motion  to  strike  the  testimony  from  the  rec- 
ord, and,  liaving  failed  to  make  such  a  mo- 
tion, there  is  no  warrant  for  a  review  by  this 
court  of  the  error  in  admitting  the  testimony, 
if  error  it  was. 

We  have  now  considered  herein  all  the  as- 
signments of  error  in  the  rulings  of  the  court 
upon  the  evidence  that  we  liave  thought  mer- 
ited special  notice.  We  can  see  no  just  rea- 
son for  interference  with  the  jury's  conclu- 


sion upon  the  ultimate  question  in  this  case, 
and  the  judgment  Is  therefore  affirmed. 


We   concur: 
NBTT,  J. 


CHIPMAN,    P,    J,;     BUB- 
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PEOPLE  ▼.  MALONE,     (Or.  274.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Nov.   13,   1914.) 

1.  BrSOLABT    (I  41*)— BVIDBRCB. 

In  a  prosecution  for  burglary,  evidence  held 
to  sustain  a  finding  of  defendant  s  complicity  in 
the  crime. 

[Ed.   Note.— For   otlier   cases,   see   Burglary, 
Cent  Dig.  H  94-103,  109 ;    Dec.  Dig.  {  41.*] 

2.  BTTBGlJkBT  (I  86*)— EvinKifCB— Rklevawct. 

Eividence  that  defendant  when  arrested  for 
burglary  gave  a  fictitious  name  to  the  officer, 
that  be  had  in  bis  possession  a  certain  amount 
of  money,  which  with  that  found  on  his  code- 
fendant  equaled  the  sum  stolen  from  the  build- 
ing burglarized,  that  a  25-cent  piece  found  in 
the  codefendant's  possession  was  worn  and  like 
one  kept  by  compfainant  in  the  office  burglaris- 
ed, together  with  the  moneys  taken  from  l>oth 
defendant  and  his  codefendant,  was  relevant  and 
admissible  against  accused. 

[Ed.    Note. — For   other   cases,    see   Burglary, 
Cent  Dig.  g  90;   Dec.  Dig.  g  36.»] 

8.  Cbtminal  Law  (|  339*)— Evidence— Iden- 

TITY. 

_  In   a  prosecution   for  burglary,  a   sheriff 

having  testified  to  having  taken  accused  and 
his  codefendant  to  the  store  of  C.  for  identifica- 
tion, it  was  not  error  for  the  court  to  exclude 
on  cross-examination  a  question  intended  to 
show  that  the  persons  at  such  store  could  not 
identify  them. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  §§  767-772 ;  Dec.  Dig.  $  339.»] 

4.  Crimiwal  Law  (|  359*)— Evidence— Relb- 

VANOT. 

In  a  prosecution  for  burglary,  evidence 
that  the  sheriff  of  the  county,  on  first  learning 
of  the  burglary,  entertained  a  suspicion  that 
another  person  was  the  author  of  the  <^ime, 
was  irrelevant 

[Ed.    Note.-i-For    other   cases,    see   Criminal 
Law,  Cent.  Dig.  H  789,  790;   Dec.  Dig.  {  359.*] 

6.  Cbiminal  Law  (J  829*)— Tbiaii— Request 
TO  Chaboe— Instbdctions  Given. 

A  request  to  charge  that,  when  all  the  evi- 
dence is  before  the  jury,  the  burden  of  proof  re- 
mains where  it  startedj  with  the  prosecution, 
was  covered  by  instructions  that  the  state  must 
prove  by  competent  evidence  every  essential 
element  of  the  crime  charged,  to  the  satisfac- 
tion of  each  and  every  juror  beyond  a  reason- 
able doubt,  and  that  the  law  presumes  every 
man  innocent  until  his  guilt  is  established  l>e- 
yond  a  reasonable  doubt,  which  presumption  at- 
taches at  every  stage  of  the  case  and  to  every 
fact  essential  to  a  conviction. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  2011 ;   Dec  Dig.  S  829.*] 

6.  Cbiminal  Law  (J  829*)— Tbiai/— Instbuc- 
TioNS— Request  to  Charoe — ^Instbuctions 
Given. 

A  request  to  charge  that  if  the  jury  in  con- 
sidering the  evidence  can  reasonably  account  fur 
any  fact  in  the  case  on  a  theory  which  will  ad« 
mit  of  defendant's  innocence,  and  if  they  have 
a  reasonnble  doubt  of  his  guilt  they  should  ac- 
quit, was  covered  by  an  instruction  ^Iven  that 
when  circumstantial  evidence  is  relied  on  for 
a  conviction,  it  is  not  only  necessary  that  the 
circamstances  all  concur  to  show  that  defend- 
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ant  committed  the  crime,  bat  that  all  are  in- 
consistent with  any  other  rational  theory. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2011 ;  Dec.  Dig.  {  829.*] 

Appeal  from  Superior  Court,  Sonoma  Coun* 
ty;    Henry  C.  Gesford,  Judge. 

Joe  Malone  was  convicted  of  burglary,  and 
he  appeals.     Afllrmed. 

T.  J.  Butts,  of  Santa  Rosa,  and  Charles 
Peery,  of  San  Francisco,  for  appellant.  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

HART,  J.  The  defendant  was  Informed 
against.  Jointly  with  one  Henry  Warner,  by 
the  district  attorney  of  Sonoma  county,  for 
the  crime  of  burglary,  and,  having  been  con- 
victed of  the  crime  so  charged,  prosecutes 
this  appeal  from  the  Judgment  of  conviction. 

An  opinion  in  the  case  of  the  defendant's 
codefendant,  Henry  Warner  (Grim.  No.  273), 
affirming  the  Judgment  therein,  was  this  day 
handed  down  by  and  filed  in  this  court  145 
Paa  645.  As  the  charge  against  both  War- 
ner and  the  defendant  g;rew  out  of  precisely 
the  same  transaction,  the  general  facts  are, 
of  course,  the  same  in  both  cases,  and,  hav- 
ing fully  stated  the  facts  in  the  Warner 
Case,  supra,  it  is  not  considered  necessary  to 
repeat  them  here. 

The  defendant  in  the  present  case  makes 
the  points  that  the  information  is  fatally 
defective  in  that  the  description  of  the  build- 
ing alleged  to  have  been  burglarized  is  not 
sufficiently  definite  to  apprise  him  of  the 
particular  building  thus  referred  to  and  that 
the  evidence  is  so  wanting  in  probative  pow- 
er that  it  is  incapable  of  upholding  the  ver- 
dict. Upon  both  these  points  our  views  are 
expressed  in  the  Warner  Case,  supra,  and  we 
have  discovered  no  reason  for  holding  them 
to  be  any  less  untenable  in  this  than  in  that 
case.  We  therefore  hold,  upon  the  authori- 
ty of  the  Warner  Case,  that  the  information 
is  not  amenable  to  the  criticism  to  which  it 
was  there  and  is  here  subjected  and  that  the 
evidence  is  amply  sufficient  to  support  the 
verdict  in  this  case. 

[1]  It  is  argued  in  this  case,  however,  that. 
Inasmuch  as  none  of  the  stolen  property  was 
found  in  the  personal  possession  of  Malone, 
as  was  true  in  the  case  of  Warner,  the  evi- 
dence here  discloses  no  circumstance  what- 
ever tending  to  connect  the  defendant  with 
complicity  in  the  commission  of  the  crime. 
But  the  fact  that  a  certain  part  of  the  stolen 
property  was  found  in  the  possession  of 
Warner,  the  defendant's  alleged  companion 
in  the  commission  of  the  crime,  was  shown 
in  this  case,  and,  under  all  the  circumstances 
developed  against  both  men  through  the  evi- 
dence In  both  cases,  that  fact,  unexplained, 
constituted  a  material  inculpatory  drctmi- 
Btance  against  Malone.  And  in  this  case  no 
attempt  was  made,  as  was  done  in  the  case 


of  Warner,  to  explain  the  latter's  posses- 
sion of  certain  of  the  stolen  property. 

As  shown  in  the  opinion  in  the  Warner 
Case,  the  two  men,  when  seen  at  all,  were 
in  the  company  of  each  other  from  the  time 
they  were  first  observed  in  the  Immediate 
neighborhood  of  Guerneville  up  to  and  in- 
cluding the  time  at  which  they  were  appre- 
hended by  the  deputy  sheriff  of  Marin  coun- 
ty. Moreover,  in  addition  to  that  circum- 
stance and  the  other  circumstances  detailed 
in  the  opinion  in  the  Warner  Case,  the  more 
or  less  significant  circumstance  was  devel- 
oped in  this  case  that  Malone  carried  his 
money  in  different  parts  of  Ills  clothing— 
"some  tn  his  coat  pocket,  some  in  his  pants 
pocket,  and  some  pinned  in  his  clothes  in 
the  band  of  his  trousers,"  so  testified  the 
deputy  sheriff  who  arrested  the  two  men. 
In  brief,  all  the  circumstances,  independent 
of  that  of  the  possession  by  Warner  of  a 
smooth  two-bit  piece,  identified  as  the  same 
piece  of  coin  ot  that  description  that  was 
in  the  safe  at  the  time  of  the  burglary,  in- 
dicated the  guilt  of  Malone  no  less  than  that 
of  Warner,  or,  in  other  words,  indicated,  if 
anything  at  all  of  an  incriminatory  nature, 
so  far  as  Malone  and  Warner  were  concern- 
ed, that  the  crime  was  the  consummation 
of  their  combined  or  Joint  action.  Therefore, 
we  say,  the  fact  of  the  finding  of  a  part  of 
the  property  stolen  from  the  safe  by  ohm  of 
the  two  men,  within  a  few  hours  after  the 
property  was  so  taken,  constituted  a  rdevant 
and  material  circumstance  against  the  oth- 
er, to  be  accorded,  however,  such  weight  In 
the  proof  of  guilt  as  the  Jury  might  conceive 
it  to  be  entitled  to  after  comparing  and  con- 
sidering it  with  all  the  other  drcumstancea 
in  the  cas& 

[2]  Complaint  is  made  of  the  rulings  where- 
by the  following  testimony  was  allowed  to 
go  to  the  Jury,  the  defendant  having  object- 
ed to  the  same  on  the  usual  general  grounds, 
claiming  as  the  specific  ground  of  his  objec- 
tions that  no  showing  was  made  that  the 
burglary  was  committed  by  more  than  one 
person,  viz. :  (1)  That  Warner,  when  arrest- 
ed, gave  his  name  as  "Lawson"  to  the  officer 
making  the  arrest;  (2)  that  the  defendant 
had  in  his  possession  a  certain  amount  of 
money ;  (3)  admitting  in  evidence  the  smooth 
quarter  of  a  dollar  found  in  the  possession 
of  Warner  and  above  referred  to;  (4)  admit- 
ting in  evidence  the  moneys  taken  from  both 
the  defendant  and  Warner.  But  the  very 
pnrpose  of  all  this  testimony  was  to  disclose 
to  the  Jury  circumstances  tending  to  show 
that  the  defendant,  who  had  all  along  been 
the  companion  of  Warner,  was  Implicated 
with  the  latter  in  the  commission  of  the 
crime.  Clearly,  all  those  circumstances  were 
relevant  and  competent  as  against  the  de- 
fendant Their  weight  or  evidentiary  value 
was,  of  course,  a  matter  whose  determination 
was  solely  with  the  Jury. 
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[9]  It  appears  that,  after  the  arrest  of 
the  two  men  and  prior  to  their  trial,  the 
shertff  took  them  to  OuemeTUle  to  ascertain 
whether  any  of  the  residents  of  that  place 
would  be  able  to  identify  them  as  persons 
whose  presence  at  or  near  said  town  they 
had  observed  shortly  anterior  to  the  tlmie 
at  which  the  crime  was  committed,  and  that 
among  the  places  in  GuemeTllle  to  which 
the  two  men  were  so  taken  was  the  store  of 
a  Mr.  Cobb.  Counsel  for  the  def^idant  ask- 
ed the  sheriff  the  following  question  on  cross- 
examination,  "And  they  could  not  identify 
them  there  at  Cobb's?"  to  which  question 
the  court  sustained  an  objection  by  the  dis- 
trict attorney.  It  is  here  contended  that 
said  ruling  was  erroneous  and  prejudicial, 
but  the  contention  is  clearly  untenable. 
Doubtless  the  sheriff  could  have  brought  the 
men  into  the  presence  of  many  of  the  resi- 
dents of  GuemeTllle  that  had  never  seen 
them  prior  to  the  time  they  were  so  brought 
before  them,  but  that  fact  itself  would  not 
constitute  proof  that  they  were  not  in  Guerne- 
Tllle  on  the  day  that  the  burglary  was 
committed  or  the  day  preceding  that  day. 
The  fact  Is  that  the  uncontradicted  testimony 
of  several  witnesses  shows  that  the  two  men 
were  seen  in  GuemeTllle  and  the  immediate 
neighborhood  thereof  on  the  afternoon  of 
the  20th  day  of  May,  only  a  few  hours  before 
the  crime  with  which  they  were  charged  was 
perpetrated. 

[4]  Nor  was  it  error  for  the  court  to  refuse 
to  allow  the  defendant  to  show  that  the 
sheriff  of  Sonoma  county,  upon  learning  of 
the  burglary,  entertained  a  suspicion  that 
a  character  known  to  him  as  "Big  Otto" 
was  the  author  of  the  crime.  It  is  not  con- 
pdvable  that  the  fact,  if  It  was  a  fact,  that 
the  sheriff  suspected  some  other  person  than 
the  accused  of  haTlng  committed  the  crime 
could  shed  any  light  upon  the  question  of 
the  guilt  or  innocence  of  the  defendant.  As 
independent  or  snbstantlTe  proof,  such  testi- 
mony would  obviously  be  incompetent  in 
that  it  would  InTolve  the  expression  of  the 
mere  opinion  of  the  sheriff,  and  there  was 
nothing  testified  to  by  the  sheriff  In  his  di- 
rect examlnatlou  which  seemed  to  Justify,  on 
cross-examination,  inquiry  into  the  question 
whether  he  had  conceived  and  entertained 
such  a  suspicion. 

[6]  It  is  insisted  that  the  court  made  a 
mistake  to  the  serious  disadvantage  of  the 
accused  by  rejecting  the  following  instruc- 
tion requested  by  him: 

"The  court  instructs  yon  that,  when  all  the 
evidence  in  the  case  la  before  the  jury,  the  bur- 
den of  proof  remaina  where  it  started,  with  the 
prosecution." 

The  principle  thus  stated  was  sufficiently 
covered  by  the  court  in  its  general  charge  to 
the  Jury.  Therein  the  court  declared  to  the 
Jury,  among  other  statements  of  the  law  per- 
tinent to  the  case,  that: 

"The  state  must  proTe  by  competent  evidence 
every  essential  element  of  the  crime  charged. 


to  the  satisfaction  of  each  and  ereiy  Juror,  be- 
yond a  reasonable  doubt." 

Thus  the  Jury  were  plainly  told  where  the 
burden  of  proof  lay.  Again,  the  court  in- 
structed them  that  "the  law  presumes  every 
man  to  be  innocent  until  his  guilt  is  estab- 
lished beyond  a  reasonable  doubt,"  and  that 
"this  presumption  attaches  at  every  stage  of 
the  case,  and  to  every  fact  essential  to  a  con- 
Tletion."  Very  clearly,  by  the  foregoing  lan- 
guage, the  Jury  were  In  effect  instructed, 
not  only  that  the  burden  of  proof  rested  up- 
on the  people,  but  that  such  burden  there  re- 
mained throughout  the  entire  case  and  untU 
a  verdict  was  arrived  at 

Instruction  No.  7,  proposed  by  the  defaid- 
ant  and  rejected  by  the  court,  merely  con- 
tained, in  effect,  a  statement  of  the  rule  as 
to  reasonable  doubt,  which  rule  was  fully  and 
clearly  amplified  by  the  court  in  its  general 
charge.  Besides,  the  rejected  instruction  was 
not  in  proper  form,  so  far  as  this  case  is  con- 
cerned, inasmuch  as  it  would,  as  proposed, 
have  told  the  Jury  that  "Henry  Warner  is  the 
only  person  on  trial  before  you  for  this  al- 
leged offense,"  which,  obviously,  was  not 
trae.  However,  as  stated,  the  fact  that  the 
court  did  submit  to  the  Jury  the  principle 
therein  declared  Is  a  sufficient  answer  to  the 
complaint  that  its  rejection   was  erroneous. 

[6]  Error  is  assigned  in  the  action  of  the 
court  in  rejecting  the  following  instruction, 
requested  by  the  defendant: 

"In  considering  the  evidence,  if  yon  can  rea- 
sonably account  for  any  fact  in  this  case  npoa 
a  theory  or  hypothesis  whidi  will  admit  of  the 
defendant's  innocence,  and  if  you  have  a  rea- 
sonable doubt  of  his  guilt,  you  should  acquit 
him." 

The  principle  thus  declared  was  subetan- 
tlally  stated  in  the  following  given  Instmc- 
tlon: 

"When  circamstantial  evidence  is  relied  upon 
to  obtain  a  conviction,  it  is  not  only  necessary 
that  the  circumstances  all  concur  to  show  that 
the  defendant  eonunitted  the  crime,  but  that  all 
are  inconsistent  with  any  other  rational  theory." 

See,  also,  given  Instructions  Nos.  11,  supta, 
14  and  16,  Clerk's  Trans. 

In  a  number  of  instructions  given  to  the 
'Jury  at  the  request  of  the  defendant,  the 
court  fully  and  correctly  stated  the  rules  of 
law  relating  to  the  recent  possession  of  stol- 
en property  by  one  accused  of  stealing  the 
same,  etc.,  and  therefore  the  rejection  of  in- 
struction No.  16  (page  39,  Clerk's  Trans.),  pro- 
posed by  the  defendant,  and  covering  precise- 
ly the  same  proi>ositlon,  was  not  prejudicial. 

Instmction  No.  19,  proposed  by  the  defend- 
ant and  refused  by  the  court,  is  literally  In 
the  language  of  one  of  the  given  instructions, 
and  its  rejection  was  therefore  proper. 

There  are  no  other  points  calling  for  spe- 
cial notice  in  this  opinion. 

The  Judgment  is  affirmed. 

We  concur:  OHIPMAN,  P.  J.;  BUB- 
NETT,  3. 
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as  Cal.  A.  Ttt) 
HAYES  at  «L  T.  BUTLER,  Count;  Olerk. 
(Civ.  1649.) 

(District  Court  of  Appeal,  Second  Diatrict, 
California.    Nov.  18,  1914.) 

1.  Plkadinq  (8  85*)— AixowANCK  Ansa  Time 
— Tekmb— Statutobt  Pbovimonb. 

Under  Code  Civ.  Proc.  $S  472,  473,  provid- 
ing that  when  a  demurrer  to  a  complaint  is 
overruled  and  there  is  no  answer  filed,  the 
court  may,  on  teirms,  allow  an  answer,  and  em- 
powering the  court  to  allow  on-  terms  an  an- 
swer after  the  time  limited  by  the  Ck>de,  the 
court  in  the  exercise  of  its  discretion  may  im- 
pose terms,  as  a  condition  of  answering,  after 
expiration  of  the  statutory  time  on  overruling 
a  demurrer  to  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ii  172-178;   Dec.  Dig.  i  85.»] 

2.  PixADina  (S  86*)— Aixowakcb  aftkb  loa 
— Tbems^Statutobt  Pbo visions— "Aioflw- 
XD  BY  Law." 

The  inhibition  in  Code  Civ.  Proc.  f  129,  as 

amended  by  St  1913,  p.  90,  empowering  every 
court  of  record  to  make  rules  not  inconsistent 
with  the  laws,  but  such  rules  shall  not  impose 
any  tax,  charge,  or  penalty  on  any  legal  pro- 
ceeding, or  for  filing  any  pleading  "allowed  by 
law,"  18  against  the  making  of  rules  imposing 
a  charge  for  the  filing  of  a  pleading  allowed  by 
law,  but  an  answer  after  the  expiration  of  the 
time  fixed  therefor  can  only  be  filed  under  an 
order  made  by  the  court  in  the  exercise  of  dis- 
cretion vested  in  it  bv  sections  472,  473.  and  is 
not  a  pleading,  the  nling  of  which  is  ''allowed 
by  law,"  and  courts  may  not  make  an  arbitrary 
rule  applicable  alike  to  all  cases  whereby  terms 
are  imposed  as  a  precedent  condition  to  filing 
an  answer  after  time  allowed  therefor  by  law 
has  expired  and  after  overruling  a  demurrer  to 
the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ff  172-178;   Dec.  Dig.  {  85.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Allowed  by  Law.] 

8.   PI.EADINO    (S  85*)— OVKBEULING   DEMUBBEB 

WITH  Leave  to  Answer  —  CoNDrrions  — 

CONSTBUCTIOS. 

An  order,  granting  to  defendant  the  right 
to  answer  on  terms  after  the  expiration  of  the 
time  for  answer  and  on  the  overruling  of  his 
demurrer  to  the  complaint,  must  be  considered 
in  its  entirety,  and  without  compliance  with 
the  terms,  the  order  must  be  construed  as  one 
denying  uie  right  to  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  »  172-178;    Dec  Dig.  {  35.*] 

Petition  for  writ  of  mandate  by  J.  Cbaun- 
cey  Hayes  and  others  against  J.  T.  Butler, 
County  Clerk  and  ex-offido  Clerk  of  the  Su- 
perior Court  of  the  County  of  San  Diego,  to 
compel  the  clerk  to  file  an  answer  of  the 
petitioners.    Writ  denied. 

Wright  &  Wlnnek,  of  San  Diego,  for  peti- 
tioners. A.  J.  Lee^  of  San  Diego,  for  re- 
spondent 


SHAW,  3.  Joseph  O.  Hunter  institnted 
an  action  in  ihe  superior  court  of  San  Die- 
go county  against  petitioners,  who  Interposed 
a  demurrer  to  the  complaint  This  demur- 
rer, submitted  without  argument,  was  over- 
ruled, at  which  time  the  court  made  an  or- 
der as  follows: 


"Defendant  is  permitted  to  answer  within  10 
days  upon  terms  of  payment  of  flO  to  plain- 
tiff or  nis  attorneys." 

Defendants  (petitioners  here),  without  pay- 
ing to  plaintiff  or  his  attorneys  the  sum  tm- 
posed  as  a  condition  of  answering,  presented 
to  the  county  clerk,  with  request  that  he  file 
the  same,  tiieir  answer  to  the  complaint 
The  clerk  refused  to  file  the  answer,  alleg- 
ing as  a  reason  for  his  refusal  the  fact  that 
defendants  had  failed  to  comply  with  the 
condition  prescribed  In  the  order.  Petition- 
ers ask  for  a  writ  of  mandate  directed  to  the 
clerk  of  the  court  requiring  him  to  file  the 
answer. 

[1]  Section  472,  Code  of  CUvll  Procedure, 
provides,  among  other  things,  that: 

"When  the  demurrer  to  a  complaint  is  over- 
ruled, and  there  is  no  answer  filed,  the  court 
may,  upon  such  terms  as  may  be  just,  allow  an 
answer  to  be  filed." 

Section  473  contains  a  like  provision.  Un- 
der this  provision  no  question  exists  as  to 
tbe  power  of  the  court,  in  the  exercise  of  its . 
discretion,  to  Impose  terms  as  a  condition 
of  answering  after  the  expiration  of  the 
time  given  by  law  therefor.  In  the  absence 
of  an  order  granting  leave  so  to  do,  defend- 
ants had  no  legal  right  to  answer. 

[2]  Section  129,  Code  of  QvU  Procedure, 
as  amended  in  1913  (St  1913,  p,  90)  pro- 
vides: 

"Every  court  of  record  may  make  rules  not 
inconsistent  with  the  laws  of  this  state,  for 
its  own  government  and  the  government  of  its 
officers ;  but  such  rules  shall  neither  impose  any 
tax,  charge  or  penalty  upon  any  legal  proceed- 
ing, or  for  filing  any  pleading  allowed  by  law, 
nor  give  any  allowance  to  any  officer  for  serv- 
ices."   • 

Petitioners  contend  that  by  virtue  of  this 
section  as  amended,  and  notwithstanding  the 
provisions  of  section  472,  the  court  was  with- 
out power  to  impose  terms  as  a  condition  of 
permitting  the  answer  to  be  filed.  This  con- 
tention can  only  be  sustained  upon  the  the- 
ory that  the  provisions  of  sections  472  and 
473  cannot  be  reconciled  with  section  129, 
and  hence  the  later  statute  works  a  repeal 
by  implication  of  the  providons  of  the  for- 
mer. We  cannot  assent  to  this  view.  In 
addition  to  the  provision  of  472,  under  which 
the  court  may,  after  the  overruling  of  a  de- 
murrer and  tbe  expiration  of  the  time  to  an- 
swer, permit  an  answer  to  be  filed  upon 
terms,  section  473,  among  other  tilings,  pro- 
vides that  the  court  may  allow,  upon  such 
terms  as  may  be  just,  an  amendment  to  any 
pleading  or  proceeding — 
"and  may  upon  like  terms  allow  an  answer  to 
be  made  after  the  time  limited  by  this  Code; 
and  may,  also,  upon  such  terms  as  may  be  just, 
relieve  a  party  or  his  legal  representative  from 
a  judgment  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect" 

The  Imposition  of  terms  as  a  condition  of 

doing  any  of  these  things  could  not  be  im- 
posed if  petitioners  are  right  in  their  con- 
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tentlon.  Clearly  It  was  not  the  Intention  ot 
the  Legislature  to  repeal  such  provisions. 

The  inhibition  contained  In  section  129  Is 
against  the  making  of  rules  imposing  a 
charge  for  the  filing  of  a  pleading  allowed  ty 
law.  An  answer,  after  the  expiration  of  the 
time  fixed  therefor,  can  only  be  filed  by  vir- 
tue of  an  order  of  court  made  in  the  exercise 
of  the  discretion  vested  In  it  by  the  provi- 
sions of  said  sections  472  and  473  (BlUesbach 
V.  Lariiey,  161  Cal.  653,  120  Pae.  31) ;  hence, 
it  is  not  a  pleading  the  filing  of  which  is 
allowed  bjf  law,  and  therefore  does  not  fall 
within  the  provisions  of  section  129,  under 
which  the  court  is  empowered  to  make 
rules  not  Inconsistent  with  the  laws  of  this 
state.  Sections  472  and  473  provide  that  the 
court  may,  in  the  ezerdBe  of  its  discretion 
and  upon  such  terms  as  may  be  Just,  permit 
certain  things  to  be  done  which  under  the 
law  the  party  has  no  right  as  of  coarse  to  do. 
Courts  cannot  make  an  arbitrary  rule  appli- 
cable alike  to  all  cases,  whereby  terms  are 
imposed  as  a  precedent  condition  of  filing  an 
answer  after  demurrer  overruled  and  time 
allowed  therefor  by  law  has  expired.  To  do 
so  would  be  to  divest  themselves  of  the  ex- 
ercise of  that  discretion  in  each  particular 
case  which  the  law  in  express  terms  en- 
joins upon  them. 

[3]  Moreover,  since  the  right  of  defendant 
to  answer  Is  by  virtue  of  an  order  made, 
such  order  must  be  considered  in  its  entire- 
ty, and  without  compliance  with  the  terms 
thereof  it  must  be  construed.  In  our  opinion, 
as  an  order  of  denial  of  the  right  to  answer 
unless  the  condition  Imposed  therein  be  com- 
piled  with. 

The  writ  prayed  for  is  denied. 

We  concur:    CONRBY,  P.  J.;   JAMES,  J. 


(93  Kan.  760) 

CUSTER  V.  OlilVER  et  aL     (No.  19130.)  * 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 

(Syttalu*  hy  the  Oovrt.) 
Vbndob  and  Pubchaseb  (S  30*)— ExEcmnoN 

OF   CONTBAOT— PAILUBB  TO  ASCEBTAIN   CON- 
TENTS. 

A  bond  for  a  deed  conditioned  for  the  per- 
formance of  a  real  estate  contract  had  written 
therein  a  clause  that  the  bond  should  be  void 
as  Eoon  as  court  should  sit  and  clear  the  title 
to  the  land.  Two  of  the  obligors  testified  in 
substance,  that  they  thought  the  instrument  was 
to  guarantee  that  the  title  should  be  cleared,  and 
one  of  them  who  prepared  the  bond  did  not 
remember  to  have  read  the  printed  part.  There 
was  no  lack  of  opportunity  to  know  fully  the 
contents  of  the  instrument,  and  it  is  held  that, 
having  voluntarily  signed  it,  they  are  bound  for 
the  fulfillment  of  all  its  conditions. 

[E5d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  g  34;    Dec.  Dig.  g  30.*] 

Appeal  frcon  District  Court,  Ness  County. 
Action  by  H.  A.  Ouster  against  L.  M.  Oli- 
ver and  others.    From  Judgment  for  defend- 


ants,   plaintiff   appeals.    Reversed   and   re- 
manded. 

A.  W.  WUson,  of  Ness  City,  and  J.  B. 
Brooks,  of  Sedan,  for  appellant  V.  T.  Mil- 
ler, of  Ness  City,  for  appellees. 

WEST,  J.  The  plaintiff  made  a  contract 
with  L.  M.  Oliver  and  Charles  Rutherford  to 
exchange  certain  real  estate  in  Peru,  Kan., 
for  a  farm  In  Lane  county,  plaintiff  to  give 
a  mortgage  back  on  the  farm  for  $1,400. 
After  the  property  in  Peru  had  been  examin- 
ed, the  contract  was  changed  so  that  the 
mortgage  oa  the  farm  was  to  be  $1,600,  in- 
stead of  $1,400,  and  a  bond  for  a  deed  was 
executed  to  plaintiff  by  Oliver  and  Ruther- 
ford, and  also  J.  E.  Atwood  and  W.  E.  Tray- 
lor,  by  which  the  obligors  undertook,  in  the 
sum  of  $3,200,  that  a  deed  should  be  executed 
on  or  before  April  1,  1911,  upon  payment  of 
the  sums  called  for  by  the  contract,  and  just 
before  the  clause  setting  forth  the  obligation 
this  Sentence  was  inserted:  "This  bond  to  be 
null  and  void  as  soon  as  court  sets  and  clears 
title  to  this  land."  The  plaintiff,  who  ap- 
pears to  have  performed  his  part  of  the  con- 
tract, sued  to  recover  on  the  bond,  and  judg- 
ment was  rendered  in  his  favor  for  $1,880 
against  the  defendants  Oliver  and  Ruther- 
ford, and  the  trial  court  found  that  Atwood 
and  Traylor  were  not  liable  on  the  bond,  and 
rendered  Judgment  in  their  favor  for  costs. 
The  plaintiff  appeals,  and  Insists  that  he  was 
entitled  to  Judgment  against  all  the  obligors. 

It  is  stated  in  the  brief  of  the  defendants 
that  the  clause  quoted  was  typewritten ;  the 
rest  of  the  bond  being  a  printed  form.  The 
question  of  the  two  formerly  successful  de- 
fendants' liability  depends  upon  the  effect  of 
their  testimony.  Mr.  Atwood  testified  that 
Mr.  Rutherford  asked  him  to  sign  the  instru- 
ment, which  he  understood  "was  a  guarantee 
that  they  would  quiet  title  to  a  certain  piece 
of  property,  and  it  was  stated  that  as  soon 
as  the  court  quieted  the  title  that  the  bond 
would  be  null  and  void."  On  motion  the 
court  struck  out  "that  part  which  recites 
what  the  bond  recites,"  and  allowed  the  rest 
to  stand.    Mr.  Traylor  testified: 

"A.  I  wrote  the  bond  and  signed  it  under 
the  conditions  that  seemed  to  be  stated  on  the 
face  of  it.  Q.  Now,  are  there  any  otiier  con- 
ditions under  which  you  signed  the  bond  other 
than  what  appears  on  the  face  of  it?  A.  I  did 
not  read  all  the  bond  carefully.  I  was  in  a 
hurry,  and  I  signed  it  for  one  reason  because  I 
thought  Dr.  Atwood  had  read  it,  and  it  was  to 
a  certain  extent  on  his  judgment  as  well  as  on 
mini; —  By  the  Court:  You  say  .vou  wrote  the 
bond  yourself,  do  you?  A.  I  wrote  the  type- 
written part;  all  the  other  part— the  printed 
part— I  had  not  studied  it.  Q.  Do  you  remember 
whether  or  not  you  read  the  printed  part  on 
the  bottom?  A.  No,  sir;  that  is  not  my  under- 
standing." 

This  is  substantially  all  the  evidence  on 
this  point,  and,  instead  of  showing  lack  of 
liability,  it  shows  that  the  two  successful 
defendants  signed  the  bond  with  knowledge 
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or  with  full  opiKtrtuDity  of  knowledge  touch- 
ing Its  contents,  and,  construing  the  provi- 
sions of  the  Instrument  so  as  to  give  e^ch 
fair  effect,  as  the  rule  requires,  it  Is  clear 
that,  even  If  the  title  had  been  quieted,  the 
conveyance  had  not  been  executed,  and  the 
one  without  the  other  would  be  of  no  value  to 
the  plaintiff.  The  four  obligors  were  bound 
for  the  fulfillment  of  the  obligations,  and  nei- 
ther of  them  Is  entitled  to  release  merely  be- 
cause he  carelessly  signed  without  fully  in- 
vestigating and  understanding  what  the  in- 
Btrmnent  contained. 

The  judgment  as  to  the  two  defendants  J. 
E.  Atwood  and  W.  B.  Traylor  Is  reversed, 
and  the  cause  remanded  to  include  them  with 
the  other  Judgment  debtors.  All  the  Justices 
concurring. 

(94  Kan.  101)  ==. 

BOARD  OF  COM'RS  OF  WXANDOTTB 
COUNTY  V.  DAVIS,  State  Auditor. 
(No.  19809.) 
(Supreme  (jonrt  of  Kansas.    Jan.  8,  1915.)    ' 

(Syllabut  hy  the  Vovrt.) 
BBinoEs  (§  20*)— Lbtting  of  Contbaot— Fkke 

OOilPETITIVB    BinDlNG — COUNTIES. 

The  county  commissioners  let  a  contract  for 
the  building  of  a  bridge  which  was  decided  to  be 
invalid  because  of  an  irregularity  in  the  esti- 
mate of  the  cost  of  the  bridge.  Before  the  deci- 
sion was  announced,  work  had  been  begun  on 
the  bridge  under  the  invalid  contract.  The 
county  commissioners  began  anew  and  advertis- 
ed for  bids  for  the  entire  bridge  upon  the  con- 
dition that  the  successful  bidder  should  settle 
with  the  former  contractor  for  the  worli  done 
and  material  furnished  towards  the  building  of 
the  bridge  and  also  hold  the  couqty  harmless 
for  double  liability  for  snch  work  and  material. 
A  number  of  bids  were  submitted,  and  the  for- 
mer contractor  became  the  successful  bidder  at 
the  second  letting.  Held,  that  the  terms  and 
conditions  of  the  letting  did  not  aubstantially  de- 
feat free  competitive  bidding  nor  invalidate  the 
contract  made  ^ith  the  successful  bidder. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  »  37-44,  46,  47;   Dec.  Dig.  $  20.* J 

Original  mandamus  by  the  Board  of  Coun- 
ty Commissioners  of  Wyandotte  County 
against  W.  E.  Davis,  as  State  Auditor,  etc. 
Peremptory  writ  allowed. 

Eepllnger  &  Triclcett,  of  Kansas  City, 
Kan.,  for  plalntlft.  J.  S.  Dawson,  Atty.  Gen., 
and  A.  M.  Seddon,  of  Kansas  City,  Mo.,  for 
defendant 

JOHNSTON,  C.  J.  In  this  proceeding  the 
board  of  county  commissioners  of  Wyandotte 
county  asks  the  Issuance  of  a  writ  of  manda- 
mus to  compel  the  auditor  of  state  to  regis- 
ter certain  county  bonds  Issued  to  pay  for 
the  construction  of  a  county  bridge.  A  for- 
mer application  to  register  the  twnds  of  the 
county  for  that  purpose  was  denied  because 
of  a  noncompliance  with  a  particular  stat- 
utory requirement  as  to  the  making  of  an  es- 
timate of  the  cost  of  the  bridge.  Wyandotte 
County  V.  Davis,  92  Kan.  672,  141  Pac.  655. 

It  appears  that  a  portion  of  tte  work  had 


been  done  under  the  first  contract  before  the 
decision  holding  it  to  be  Invalid  was  an- 
nounced. Following  that  decision,  the  com- 
missioners began  anew,  and  the  detailed  esti- 
mate of  the  county  surveyor  lacking  in  the 
first  instance  was  obtained  and  approved. 
Plans  and  specifications  were  prepared,  and 
notice  of  the  letting  of  a  contract  was  made 
as  if  no  work  had  been  done  under  the  in- 
valid contract  and  upon  the  theory  that  the 
work  done  and  material  furnished  by  the 
first  contractor  and  for  which  no  payment 
had  been  made  was  owned  by  that  company. 
In  the  second  letting,  notice  was  given  to 
each  bidder  that,  if  successful,  he  must  set- 
tle with  the  former  contractor  for  the  un- 
finished abutment  and  piers  placed  th^e  by 
It,  and  wUch,  it  Is  agreed,  were  of  the  value 
of  $25,000,  and  must  also  hold  the  county 
harmless  from  any  double  liability  therefor. 
It  was  further  stipulated  ttiat  the  commis- 
sioners had  no  money  to  pay  for  wliat  had 
been  done  and  furnished  nnder  the  invalid 
contract,  nor  any  means  for  paying  for  the 
bridge  to  be  built  except  by  the  issue  of 
bonds,  and  that  under  the  law  l>onds  could 
only  be  issued  to  the  extent  of  the  contract 
price  of  the  bridge,  and,  further,  that  the 
purpose  of  the  commissioners  in  asking  that 
bids  for  the  bridge  be  submitted  as  though 
nothing  had  been  done  towards  its  construc- 
tion and  requiring  the  successful  bidder  to 
settle  with  the  former  contractor  and  hold 
the  county  harmless  from  double  liability 
was  to  enable  the  county  to  issue  Iwnds  and 
pay  for  the  bridge  by  the  only  means  that 
they  found  to  be  available. 

Parties  appearing  as  amid  curiae  are  con- 
testing the  right  of  the  commissioners  to  is- 
sue- the  bonds  or  of  the  auditor  to  register 
them,  upon  the  ground  that  there  was  no 
fair  and  reasonable  opportunity  for  competi- 
tion in  the  letting  of  the  contract,  because 
all  the  bidders  were  not  put  upon  an  equality 
and  permitted  to  bid  on  the  same  terms  and 
conditions.  This  contention  is  based  mainly 
on  the  fact  that  the  former  contractor,  which 
had  begun  the  work  on  an  abutment  and  two 
of  the  piers  and  owned  the  structure  so  far 
as  it  had  been  built,  was  itself  a  bidder.  It 
appears  that  the  structure  was  in  place  and 
Its  condition  and  extent  was  open  to  all 
alike  for  inspection  and  valuation.  It  con- 
formed with  the  plans  and  specifications  that 
had  been  approved  and  met  all  tlie  require- 
ments of  the  commissioners.  The  terms  and 
conditions  were  well  known,  and  all  bids 
were  to  be  made  upon  the  conditions  as  they 
existed  at  the  place  where  the  bridge  was  to 
t>e  built  when  the  contract  was  let  Every 
bidder  had  the  opportunity  to  obtain  from 
the  owner  so  much  of  the  structure  as  had 
been  erected  at  Its  value  or  to  build  the  en- 
tire bridge  after  the  material  that  had  been 
placed  in  the  stream  had  been  removed.  It 
is  true  the  owner  of  the  material  In  the  unfln- 
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tshed  abutment  and  plera  may  have  been  able 
to  make  a  lower  bid  than  the  others  In  order 
to  avoid  a  loss  which  would  result  from  the 
failure  to  dispose  of  the  material  which  It 
had  placed  In  the  stream  to  a  contractor 
and  to  be  obliged  to  remove  It  from  the  place 
where  the  bridge  was  to  be  built.  That  com- 
pany may  have  had  the  advantage  of  one 
who  has  material  on  hand  suitable  for  the 
structure  and  which  might  not  be  so  valuable 
for  use  elsewhere.  Such  an  advantage,  how- 
ever, does  not  militate  against  the  pubUc  in- 
terest nor  violate  any  statutory  provision. 
It  provided  a  way  in  which  the  former  con- 
tractor could  obtain  payment  for  work  and 
material  honestly  done  and  furnished  and  at 
the  same  time  secure  to  the  county  a  bridge 
for  the  amount  of  the  bid  made  in  the  first 
instance,  and  about  the  fairness  of  that  let- 
ting there  is  no  question,  nor  is  there  com- 
plaint by  any  of  those  who  were  bidders  at 
the  second  letting.  The  only  complaint 
comes  from  members  of  the  company  which 
was  unsuccessful  in  the  first  letting,  and 
which,  according  to  the  findings  of  the  com- 
missioners, was  not  responsible  within  the 
meaning  of  the  statutes.  The  letting  in  con- 
troversy here  was  open,  and  the  terms  and 
conditions  were  brought  to  the  notice  of  all 
who  wished  to  bid.  There  appears  to  have 
been  no  favoritism  nor  deceit  in  the  action  of 
the  commissioners,  and,  although  there  was 
the  unusual  condition  that  the  bidders  should 
settle  with  the  contractor  who  had  started 
the  work,  it  did  not.  In  the  opinion  of  the 
court.  Interfere  with  free  competition  in  the 
bidding  nor  Invalidate  the  contract  which 
was  made  with  the  successful  bidder. 

The  bonds  being  valid,  they  should  be 
registered,  and  therefore  the  peremptory 
writ  will  be  issued  in  accordance  with  the 
prayer  of  plaintiff's  petition.  All  the  Jus- 
tices concurring. 

(98  Kan.   723) 

BArLEY  et  aL  T.  KELLY.     (No.  19099.) 
Supreme  Court  of  Kansas.    Jan.  9,  1915.) 

(Svttattia  hv  the  Ooort.) 

1.  landi.obd  ano  tenant  (§  165*)— nuisance 
— Death  ot  Tenant's  Sebvant. 

A  landlord  leased  vacant  property  upon 
which  there  waa  a  cistern  covered  by  a  loose 
lid  lying  upon  a  slightly  raised  platform.  The 
lease  was  without  warranty  or  covenant  to  re- 
pair on  the  landlord's  part.  The  covering  of  the 
cistern  was  exposed  to  plain  view,  and  its 
character  was  observed  by  the  tenant  when  he 
entered.  The  tenant  used  the  cistern  for  nearly 
two  yean  in  this  condition  when  on  a  laundry 
day  the  lid  was  not  carefully  replaced  after  a 
drawing  of  water,  and  a  servant  of  the  tenant 
stepped  on  a  corner  of  the  lid  lying  over  the 
opening  into  the  cistern,  was  precipitated  into 
the  cistern,  and  was  drowned.  The  cistern  was 
located  in  a  shed  in  the  rear  of  the  kitchen  of 
a  building  used  by  the  tenant  for  a  restaurant. 
When  the  deceased  commenced  working  for 
ijie  tenant  he  pointed  out  to  her  the  location  of 
the  cistern,  but  in  six  weeks'  service  which  occa- 
sioaally  brought  her  in  proximity  to  the  cistern 


the  fact  that  the  lid  was  loose  was  not  bronght 
to  her  attention.    It  is  held: 

The  landlord  is  not  liable  in  damages  for  the 
death  of  the  servant  upon  the  theory  that  the 
cistern  was  a  nuisance,  or  upon  the  theory  that 
he  was  guilty  of  actionable  negligence,  or  upon 
any  other  theory  sustained  by  existing  law. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  630,  631,  633-637,  640, 
641;   Dec.  Dig.  J  165.»] 

2.  LlABZLITT  OF  LaNDLOBD. 

The  decision  of  this  court  rendered  npon 
the  occasion  of  a  former  appeal  (Bailey  v.  Kelly, 
86  Kan.  911,  122  Pac.  1027,  39  L.  R.  A.  [N.  S.] 
378),  holding  the  landlord  liable,  is  overruled. 

Johnston,  0.  J.,  and  Mason  and  Benson,  JJ., 

dissenting. 

(Additional  Bvllahui  (y  Editorial  Staff.) 

3.  Nuisance  (J  1*)— What  CoNsrrruTBe. 

The  characteristic  of  a  "nuisance"  is  that  it 
must  or  will  injure  that  portion  of  the  public 
^'bo  may  be  compelled  to  come  in  contact  with  it. 
The  term  is  applied  to  that  class  of  wrongs  aris- 
ing from  the  unreasonable,  unwarranted,  or  un- 
lawful use  by  a  person  of  his  own  property  pro- 
ducing such  material  annoyance,  inconvenience, 
discomfort,  or  hurt  that  the  law  will  presume  a 
consequent  damage.  Unless  prejudice  or  dam- 
age threaten  or  resnlt  as  a  necessary  conse- 
quence of  the  act,  there  is  no  nuisance.  While 
a  nuisance  may  result  from  negligence,  negli- 
gence is  not  involved  in  nuisance  actions,  either 
as  essential  to  the  cause  of  action,  or  as  a 
ground  of  defense. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  IS  1.  3;   Dec.  Dig.  i  1* 

For  other  definitions,  see  Words  and  Phraaeat 
First  and  Second  Series,  Nuisance.] 

Appeal  from  District  Court,  Cloud  Coanty. 

Action  by  Milton  El  Bailey  and  another 
against  John  Kelly.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

Kagey  &  Anderson,  of  Belolt,  and  Theo. 
Laing  and  Sturges  &  Sturges,  all  of  Con- 
cordia, for  appellant  A.  L.  Wllmotb,  A.  M. 
French,  and  iPulslfer  &  Hunt,  all  of  Con- 
cordia, for  appellees. 


BURGH,  J.  [2]  This  case  was  before  the 
court  on  the  occasion  of  a  former  appeal. 
BaUey  v.  Kelly,  86  Kan.  911,  122  Pac  1027, 
39  L.  R.  A.  (N.  S.)  37&  The  action  was 
commenced  against  a  landlord  to  recover 
damages  resulting  from  the  death  of  his 
tenant's  servant,  who  fell  Into  a  defectively 
covered  cistern  on  the  leased  premises.  The 
cistern  was  in  a  shed  in  the  rear  of  the 
kitchen  of  a  building  used  as  a  restaurant 
The  defect  In  the  covering  of  the  cistern  ex- 
isted at  the  time  the  premises  were  leased, 
was  open  to  view,  and  the  character  of  the 
covering  was  observed  by  the  tenant  when  he 
took  possession.  The  lease  was  without  war- 
ranty and  without  covenant  to  repair,  on  the 
landlord's  part  At  the  first  trial  the  court 
sustained  a  demurrer  to  the  plaintiffs'  evi- 
dence on  the  ground  that  the  landlord  rest- 
ed under  no  liability.  The  court  held  other- 
wise, as  indicated  In  paragraph  1  of  the 
syllabus  of  the  first  opinion: 


*ror  other  cmm  •••  sua*  topio  and  section  NUMBUB  in  Dec  Dig.  A  Am.  Dig.  Key-Na  SarlM  *  Rap'r  Indtxw 
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"Where  a  nnisaoce  dangerons  to  life  is  cre- 
ated by  the  owner  on  his  premises,  or  through 
bis  gross  negligence  is  suffered  to  remain  there, 
he  cannot,  by  leasing  the  property  to  another, 
•void  bis  own  liability  to  any  person  who  is 
rightfully  npon  the  premises,  and  who,  without 
fault,  is  injured  by  reason  of  such  nuisance; 
and  this  liability  extends  to  a  servant  of  the 
tenant,  notwithstanding  the  tenant,  by  reason 
of  his  own  fault  or  neglect  or  knowledge  of  the 
danger,  could  not  have  maintained  an  action 
against  the  owner  for  any  injury  suffered  by 
hlmseU." 

At  tbe  second  trial  the  court,  after  it  had 
overraled  a  demurrer  to  the  plalntlfite*  evi- 
dence. Instructed  the  Jury  In  accordance  with 
this  decision,  and  a  verdict  was  returned  for 
the  plaintiff.  Tbe  defendant  appeals,  and  re- 
news his  contention  that  the  law  does  not 
authorize  the  recovery  of  damages  from  him. 
A  majority  of  the  members  of  the  court  are 
convinced  that  the  former .  decision  was 
wrong.  That  the  former  decision  was  sub- 
stantially unsupported  by  authority  and  was 
rendered  against  the  settled  law  of  this 
country  Is  dear.  34  L>.  R.  A.  824,  note ;  34 
li.  B.  A.  (N.  S.)  798,  note ;  39  L.  R.  A.  (N.  S.) 
878,  note;  48  U  R.  A.  (N.  S.)  917,  note;  49 
L.  R.  A.  (N.  S.)  1120;  60  li.  R.  A.  (N.  S.)  286, 
note.  The  notes  cited  refer  to  others,  and 
present  a  comprehensive  view  of  the  case 
law  on  the  subject 

The  court  was  conscious  of  tbe  tact  that  it 
was  extending  the  liability  of  the  landlord, 
as  that  liability  had  been  previously  under- 
stood, but  believed  the  extension  to  be  jus- 
tifiable. The  distinction  between  the  un- 
defined body  known  as  the  public  and  a 
group  of  persons  comprising  a  restaurant 
keeper,  his  family,  and  his  employes  be- 
comes quite  shadowy.  That  such  a  group, 
composed  in  part  of  persons  drawn  from  tbe 
general  public,  would  be  assembled  on  the 
premises  by  the  tenant  was  fairly  within  the 
landlord's  contemplation.  When  the  land- 
lord takes  rent  for  premises  containing  a 
public  nuisance,  he  is  liable.  In  this  case 
the  landlord  took  rent  for  the  use  of  prem- 
ises containing  a  pitfall  which  a  portion  of 
the  public  selected  by  the  tenant  was  oblig- 
ed to  encounter.  Consequently  the  conrt  ap- 
plied the  nuisance  theory,  and  held  the  de- 
fendant liable.  The  difficulty  with  this  de- 
cision 1b  that  it  is  not  closely  discriminative 
with  respect  to  facts,  ignores  ideas  of  legal 
duty  which  experience  has  demonstrated  to 
be  well-founded  and  fair,  and  involves  the 
law  in  confusion  concerning  some  of  its 
fundamental  principles. 

[1]  A  description  of  the  leased  premises 
appears  in  the  former  opinion  (86  Kan.  912, 
122  Pac  1027,  39  I*  R.  A.  [N.  S.]  378),  and 
need  not  be  repeated  In  full.  The  dstem 
was  covered  by  a  wooden  platform  about 
four  feet  square,  raised  four  inches  from 
the  ground,  upon  which  the  lid  or  covering 
lay.  The  structure  was  in  plain  view,  and 
the  lid  was  adequate  as  a  covering.  Its 
only  defect  consisted  in  the  fact  that  it 
might  be  dl^laced,  and  the  casualty   oc> 


curred  in  the  most  fortuitous  way.  I<aundry 
work  for  the  restaurant  was  done  twice  a 
week,  the  washing  machine  being  operated 
by  a  gasoline  engine.  Water  for  this  work 
was  drawn  from  the  cistern  by  means  of  a 
bucket  and  rope.  The  covering  would  usual- 
ly be  laid  back  against  the  coalhouse  when 
water  was  being  procured..  At  other  times 
it  was  kept  over  the  opening.  On  this  oc- 
casion laundry  ^ork  was  in  progress.  The 
tenant  had  Just  drawn  some  water  from  the 
cistern  and  had  gone  back  to  the  washing 
machine.  The  covering  was  not  replaced 
carefully  and  was  lying  so  that  one  corner 
was  over  the  opening  Into  the  dstem.  The 
deceased  stepped  on  this  comer  of  the  cover- 
ing, which  allowed  her  to  fall  into  the 
cistern,  and  the  covering  then  righted  Itself 
and  fell  into  place  over  the  opening.  For 
almost  two  years  the  tenant  bad  used  the 
cistern  in  safety  In  exactly  the  same  condi- 
tion, and  if  the  covering  bad  been  used  ac- 
cording to  its  purpose  and  design  the  ac- 
ddent  would  not  have  occurred. 

[3]  Under  the  foregoing  drcumstances  it 
smacks  somewhat  of  hyperbole  to  call  the 
dstem  a  nuisance,  the  characteristic  of 
which  is  that  it  must  or  will  Injure  that  por- 
tion of  the  public  who  may  be  compelled  to 
come  in  contact  with  it  Black's  Law  Dic- 
tionary, title,  "Nuisance."  Broadly  speaking, 
"nuisance,  no  comenlum,  or  annoyance,  signi- 
fies anything  that  worketh  hurt,  inconven- 
ience or  damage."  3  Blackstone's  Commen- 
taries, p.  216.  But  in  legal  phraseology  the 
term  is  applied  to  that  class  of  wrongs  that 
arises  "from  the  unreasonable,  unwarrant- 
able, or  unlawful  use  by  a  person  of  his  own 
property  •  •  •  producing  such  material 
annoyance,  inconvenience,  discomfort  or 
hurt  that  the  law  wiU  presume  a  consequent 
damage."  1  Wood  on  Nuisances  (3d  fi2d.)  i  1. 
Unless  prejudice  or  damage  threaten  or  re- 
sult as  a  necessary  consequence  of  the  act 
done  there  la  no  nuisance.  "It  is  a  nuisance 
*  *  *  to  do  any  act  therein  that  in  its 
consequences  must  necessarily  tend  to  the 
prejudice  of  one's  neighbor."  8  Blackstone's 
Commentaries,  p.  218.  "In  order  to  create 
a  nuisance  from  the  use  of  property  a  ma- 
terial, substantial  and  appreciable  injury 
must  be  occasioned  to  the  person  or  property 
of  another."  Joyce,  Law  of  Nuisances,  {  22. 
"Injury  and  damage  must  concur  as  results 
of  an  act  or  thing  in  order  to  make  it  a 
nuisance."  1  Wood  on  Nuisance  (3d  Ed.) 
§5.  A  nnisance  may  result  from  negligence. 
But  negligence  is  not  involved  in  nuisance 
actions  either  as  essential  to  the  cause  of 
action  or  as  a  ground  of  defense.  29  Cyc. 
1155. 

In  this  case  the  evidence  indicates  that 
before  the  lease  was  made  the  building  was 
locked,  and  prospective  tenants  procured  the 
key  from  the  landlord  in  order  to  inspect  the 
premises.  In  any  event  the  property  did  not 
threaten  the  public  or  any  portion  of  the 
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public.  The  cistern  was  occasioning  no  In- 
Jury  or  damage  to  any  one,  rendering  its 
maintenance  Intolerable.  Tbe  change  of  pos- 
session from  the  landlord  to  the  tenant  did 
not  change  the  lawful  character  of  the  land- 
lord's conduct.  When  the  deceased  came 
npon  the  premises  and  commenced  to  work 
for  the  tenant,  she  acquired  no  cause  of  ac- 
tion against  either  the  landlord  or  the  ten- 
ant for  injuries  sutfered  or  threatened  on 
account  of  the  dstem,  or  for  the  abatement 
of  the  cistern  as  a  nuisance,  under  any 
known  principle  of  law.  If  a  master  negli- 
gently furnish  hla  servant  an  unsafe  place  in 
which  to  work,  nothing  is  gained,  and  con- 
fusion results  from  calling  the  place  a  "nui- 
sance." The  vehemence  of  the  term  adds 
nothing  to  the  situation  and  relations  of  the 
parties,  and  cannot  Justify  a  departure  from 
the  law  of  negligence  applicable  to  them. 
The  present  case  is  one  of  that  character, 
and  the  nuisance  theory,  when  applied  to  it, 
breaks  down.  The  fact  that  the  front  room 
of  the  building  was  open  to  such  portion  of 
the  public  as  desired  to  patronize  the  res- 
taurant has  no  relevancy  to  the  subject  un- 
der consideration.  The  situation  at  the  rear 
of  the  building  was  precisely  the  same  as 
that  of  any  private  family  employing  serv- 
ants to  perform  various  household  functions. 
The  result  is  that  the  facts  fail  to  bring  the 
case  within  the  category  of  those  nuisance 
cases  in  which  the  lessor  has  been  held  to  be 
liable  for  Injuries  sustained  by  third  per- 
sons. 

It  is  admitted  that  tbe  ordinary  inspection 
which  a  landlord  has  tbe  right  to  expect  a 
tenant  will  make  did,  in  fact,  disclose  to  the 
tenant  the  condition  ct  the  dstem.  He  could 
not  have  recovered  if  be  had  been  injured. 
There  la  no  contention  that  the  lease  was  not 
made  in  perfect  good  faith,  and  there  is  no 
Justification  for  speaking  of  the  landlord's 
conduct  as  gross  or  wanton.  The  deceased 
was  16  years  old,  large  for  her  age,  healthy, 
Intelligent,  and  In  possession  of  all  her  facul- 
tiea  When  she  commenced  working  for  the 
tenant  he  pointed  out  to  her  the  location  of 
the  cistern,  but  the  jury  found  that  in  some 
6  weeks'  service,  which  occasionally  brought 
her  in  proximity  to  the  cistern,  the  fact  the 
oover  was  loose  was  not  brought  to  her  at^ 
tention.  Only  npon  this  narrow  margin 
could  recovery  be  had  even  from  the  tenant, 
and,  notwithstanding  the  shocking  character 
of  the  accident,  reckless  indifference  to  tbe 
safety  of  others  does  not  appear  on  the  part 
of  anybody  responsible  for  the  condition  of 
the  premises.  If  however,  it  once  be  con- 
ceded that  the  law  of  negligence  governs  the 
case,  want  of  privity  between  the  landlord  and 
the  tenant's  servant  defeats  the  action,  how- 
ever indefensible  the  conduct  of  the  tenant 
in  placing  the  servant  at  work  in  proximity 
to  the  cistern. 

Tbe  undertaking  of  the  landlord  is  not  to 
fumlab  premises  to  be  used  aa  a  place  or  in- 


strumentality for  the  accomplishment  of 
certain  purposes  by  others,  which  he  is  bound 
to  make  fit  for  the  contemplated  use,  like 
staging,  scaffolding,  hoisting  apparatus,  and 
other  appliances,  within  the  rule  of  Heaven 
V.  Pender,  L.  K.  11  Q.  B.  Div.  503.  See 
Aaron  v.  Telephone  Co.,  89  Kan.  186, 131  Pac. 
582,  45  li.  R.  A.  (N.  S.)  309.  The  lessor 
grants  an  estate  in  the  premises  to  the  lessee, 
and  surrenders  dominion  over  them  to  the 
lessee  under  conditions  as  definitely  under- 
stood as  if  expressed  in  a  written  instrument 
of  lease.  "The  mere  letting  without  addi- 
tional stipulations  by  the  lessor  simply  im- 
plies that  he  holds  the  title,  and  that  the 
lessee  shall  quietly  enjoy  the  use  and  occu- 
pation during  his  tenancy ;  and  not  that  tbe 
premises  are  or  shall  be  in  any  particular 
condition  or  state  of  repair,  or  that  they 
are  suitable  for  the  purpose  for  which  they 
were  let"  2  Cooley  on  Torts  (3d  Ed.)  p. 
1276. 

The  tenant  may  or  may  not  invite  third 
persons,  servants,  patrons,  guests,  and  others 
upon  the  premises,  as  he  pleases,  but  the 
landlord  extends,  and  can  extend,  no  such 
invitation,  either  expressly  or  by  Implication. 
He  cannot  himself  enter  npon  the  tenant's 
possession,  even  to  repair,  unless  the  right 
be  reserved  or  permission  obtained,  much 
less  grant  licenses  to  others.  The  result  is 
the  negligence  theory  of  liability,  suggested 
in  the  syllabus  of  the  former  opinion,  breaks 
down  for  lack  of  any  legal  duty  on  the  land- 
lord's part  to  sustain  it 

The  principle  upon  whidi  the  lessor  of 
premises  is  held  liable  to  third  persons  for 
nuisances  existing  at  the  time  the  tenancy 
was  created  is  this:  The  landlord  having 
possession  and  control  of  bis  land,  or  the 
right  to  possess  and  control  it,  owes  the 
public,  who  are  suffering  or  must  suffer 
from  the  nuisance,  the  duty  to  abate  it,  and 
must  respond  in  damages  for  a  breach  of  the 
duty.  The  duty  and  the  liability  are  not 
satisfied  by  the  simple  act  of  leasing  the 
premises  and  continue  until  the  nuisance  is 
abated. 

Much  is  said  in  the  decisions  concerning  a 
presumption  that  the  landlord  contemplates 
a  continuance  of  the  nuisance  while  the  ten- 
ant is  In  possession.  The  presumption  is 
gratuitous  and  fictional  as  often  as  other- 
wise. The  rent  reserved  is  frequently  re- 
duced because  of  the  condition  of  the  prem- 
ises and  with  the  exi)ectation  that  the  tenant 
will  put  them  in  order.  Frequently  the  land- 
lord takes  from  the  tenant  a  covenant  that 
the  tenant  will  repair.  The  majority  of 
courts  hold  that  the  liability  of  the  landlord 
is  not  ended  because  of  a  lease  containing 
such  a  covenant,  and  it  seems  sufficient  to 
say  that,  the  landlord's  obligation  having 
once  arisen,  he  cannot  shift  or  evade  or  dis- 
charge it  by  leasing  to  another,  but  that  the 
obligation  continues  until  the  public  peril  is 
actually  removed. 
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When  the  condition  of  property  Is  such 
that  it  does. not  Impair  the  public  safety,  the 
landlord  owes  no  duty  to  the  public  or  to 
any  member  of  the  public  to  change  the  con- 
dition. When  he  comes  to  deal  ^ith  a  spe- 
cific individual  as  a  prospective  tenant,  he 
owes  that  Indiyidual  no  duty,  except  not  to 
entrap  blm  by  concealing  facts  which  ordi- 
nary Inspection  would  not  reveal,  and  he 
owes  no  other  individual  any  du^  at  all. 
The  landlord  may  in  perfect  good  conscience 
offer  his  property,  such  as  it  Is,  to  a  tenant 
who  takes  it,  such  as  it  is,  on  satisfactory 
terms.  Just  as  the  landlord  and  tenant  did  In 
this  case.  This  is  true,  although  buildings 
may  be  in  tumble-down  condition,  excava- 
tions may  be  imguarded,  or  the  premises 
may  be  otherwise  uninhabitable  or  in  unsafe 
condition  for  use.  The  only  exception  is 
that  of  property  devoted  to  public  use  such 
as  wharves,  railroads,  elevators,  public  halls, 
and  the  like.  Negotiations  having  been  ftiir- 
ly  concluded,  and  possession  having  been 
given  to  the  tenant,  no  obligation  on  the  part 
of  the  landlord  to  safeguard  or  to  repair  re- 
mains-unfulfilled. After  that  no  obligation 
to  repair  arises  during  the  tenancy,  unless 
the  landlord  has  contracted  to  do  so.  This 
is  true,  even  although  the  tenant  creat  a 
nnisance  on  the  premises  dangerous  to  the 
public.  "It  is  a  rule  of  the  common  law,  ap- 
plicable here,  that  'the  occupier,  and  not  the 
landlord,  is  bound  as  between  himself  and 
the  public  so  far  to  keep  the  premises  in  re- 
pair that  they  may  be  safe  for  the  public' " 
De  Tarr  t.  Helm,  62  Kan.  188,  192,  61  Pac. 
689,  690. 

The  principles  Just  stated  govern  the  pres- 
ent controversy.  It  it  be  unsound  in  morals 
or  otherwise  contrary  to  public  policy  to 
rest  the  duty  of  making  and  keeping  prem- 
ises fit  for  occupation  and  use  upon  occupa- 
tion and  use,  and  not  upon  title,  the  existing 
law  should  be  abrogated,  and  a  new  set  of 
rules  should  be  adopted.  The  court  does  not 
have  before  it  the  result  of  any  social  sur- 
vey of  the  subject,  and  It  is  not  perceived 
that  the  established  usage  is  so  offensive  to 
the  sense  of  Justice  that  the  court  should 
anticipate  legislation  by  proper  authority,  or, 
if  It  does,  leap  at  once  to  the  unconditional 
remedy  of  downright  damages.  To  ingraft 
an  exception  upon  the  law  for  this  partic- 
ular case  is  to  recognize  the  first  of  a  wilder- 
ness of  single  instances.  To  cistern  cases 
must  soon  be  added  cases  involving  defec- 
tive railings  about  steps,  stairways,  porches, 
and  areas,  whereby  the  tenant's  servants 
are  Injured.  If  after  the  tact  of  a  distress- 
ing accident  a  Jury  should  conclude  to  find 
negligence  In  maintaining  some  structure  or 
place  where  the  tenant's  children  invited 
some  friends  to  play,  the  landlord  must  re- 
spond in  damages.  The  list  is  certain  to 
grow  until  It  may  be  impossible  to  say  what 
is  the  rule  and  what  an  exception.     If  the 


property  law  of  the  state  is  to  be  changed, 
and  a  general  duty  is  to  be  imposed  upon  the 
landlord  to  fnake  his  premises  secure  for  use 
by  tenants  and  whomsoever  a  tenant  may  in- 
vite there,  the  Legislature  should  create  the 
obligation,  and  not  the  courts. 

[2]  Instead  of  being  genuinely  progressive, 
the  former  decision  was  merely  arbitrary, 
and  It  is  overruled. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  sustain  the  demurrer  to  the  plain- 
tiffs' evidence. 

SMITH,  PORTER,  and  WEST,  JJ.,  con- 
cur. JOHNSTON,  0.  J.,  and  MASON  and 
BENSON,  JJ.,  dissent 


(94  Kan.  42) 
BOAM  et  al  ▼.  COHEN  et  aL    (No.  19188.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 

(Byllabit*  iff  th«  Court.) 

1.  Chattxi.    MoaTOAQES    (§    38*)— ABsoLxrn 
Biii  OF  Salb— Pabol  Evidence. 

An  instrument  in  form  a  bill  of  uncondi- 
tional sale  of  personal  property,  but  intended  as 
security  for  the  payment  of  debts,  is  in  effect  a 
chattel  mortgage,  and  the  true  character  of  the 
instrument  ma;  be  shown  by  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  44;   Dec.  Dig.  {  38.*] 

2.  Chattei,  Mobtgagks  ({{  169,  176*)— Con - 

VEBSION  BT  MoBIQAOEB— MXAStTBE  Or  DAM- 
AGES. 

A  bill  of  sale  of  a  stock  of  goods  and  fix- 
tures was  given  by  a  firm  to  one  o|  its  creditors, 
who  agreed  to  dispose  of  the  property,  pay  the 
firm  debts,  and  return  the  surplu^  if  any.  The 
creditor  mingled  the  gouds  with  bis  own,  sold 
them,  and  sold  the  fixtures  without  keeping  an 
account  of  the  proceeds,  paid  some  of  the  firm 
debts,  and  then  denied  liability  for  other  debts 
and  liability  to  account  to  the  firm.  Held,  the 
firm  had  the  right  to  treat  the  goods  and  fix- 
tures as  converted,  and  the  measure  of  damages 
was  the  market  value  of  the  property  when  con- 
verted less  the  amount  of  firm  debts  the  mort- 
gagee had  discharged. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §§  302-304,  335,  337-339 ; 
Dec.  Dig.  S§  169,  176.*] 

3.  JuBT   (§   13*)— Right  to  Jubt  Tbial- 
Pleadings. 

The  court  must  determine  .whether  or  not  a 
case  shall  be  tried  by  a  jury  from  the  pleadings. 
In  doing  so  it  should  disregard  mere  charac- 
terizations and  look  to  the  facts  stated.  In  this 
case  the  cause  was  properly  submitted  to  a  jury 
as  one  for  damages  for  conversion,  although  the 
petition  described  the  bill  of  sale  as  given  for 
security,  as  an  assignment  for  the  benefit  of 
creditors,  and  as  creating  a  trust. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  §§  35-83 ;  Dec.  Dig.  f  13.*] 

4.  Tbover  and  Convebsion  (§  40*)— Action 
FOB  Damages— SuFFiciKNCT  of  Evidence. 

The  evidence  examined,  and  held  to  sustain 
the  verdict. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
inversion.  Cent.  Dig.  {}  232-244 ;  Dec.  Dig.  i 
40.*] 
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Appeal  from  District  Conrt,  Reno  Coanty. 

Action  by  Nathan  Boam  and  others  against 
Bamett  Cohen  and  others.  From  Judgment 
tor  plaintUCs,  defendants  appeal.    AfDnned. 

Fairchlld  &  Lewis,  of  Hutchinson,  for  ap- 
pellanta.  Carr  W.  Taylor,  of  Hutchinson,  for 
appellees. 

BUROH,  J.  The  plaintiffs  were  partners 
conducting  a  cleaning,  repairing,  and  tailor- 
ing business,  and  owning  a  stock  of  mer- 
chandise, show  cases,  sbelTing,  hat  blocks, 
electric  irons,  electric  fixtures,  and  other 
property,  classified  apart  from  the  stock  of 
merchandise  as  fixtures.  The  firm  was  in- 
debted on  account  to  Barnett  Cohen  and  to 
a  number  of  other  creditors.  Cohen  had 
guaranteed  tlie  accounts  of  two  of  these  cred- 
itors. After  some  preliminary  negotiations 
with  Cohen,  the  plaintiffs  executed  and  de- 
livered to  Cohen's  son,  A.  R.  Cohen,  a  bill  of 
sale  of  the  stock  and  fixtures  which  ledted  a 
consideration  of  $1  and  other  valuable  con- 
siderations and  authorized  Immediate  posses- 
sion of  the  property  to  be  taken.  Bamett 
Cohen,  who  was  himself  a  merchant,  took 
possession  of  the  stock  of  merchandise,  re- 
moved It  to  his  own  store,  mingled  it  with 
his  own  goods,  and  sold  it  without  keeping  a 
separate  account  of  either  the  proceeds  or  the 
expenses  of  sale.  He  also  took  possession  of 
the  fixtures  and  disposed  of  them.  He  can- 
celed Ills  own  claim  and  satisfied  the  credi- 
tors whose  claims  he  bad  guaranteed.  The 
plaintUIs  sued  the  defendants  for  the  value 
of  the  property  covered  by  the  bill  of  sale, 
for  an  accounting  and  for  oUier  relief.  The 
petltloh  alleged  that  the  bQl  of  sale  was  made 
under  a  verbal  agreement  that  Cohen  would 
take  possession  of  the  goods  and  fixtures,  sell 
them,  pay  all  the  plaintiffs'  creditors,  and  if 
any  surplus  remained  return  it  to  the  plain- 
tiffs ;  and  it  was  alleged  that  the  defendants 
had  refused  to  carry  out  the  terms  of  this 
agreement,  had  converted  the  property  to 
their  own  use,  and  had  refused  to  account  to 
the  plaintiff.  The  answer  alleged  that  Co- 
hen acquired  title  to  the  goods  and  fixtures 
by  the  bill  of  sale  on  the  consideration  that 
he  would  satisfy  his  own  claim  and  the 
claims  which  he  had  guaranteed,  which  he 
had  done.  The  petition  characterized  the 
transaction  as  one  for  the  security  of  debts, 
as  an  assignment  for  the  benefit  of  creditors, 
and  as  creating  a  trust  The  answer  main- 
tained the  theory  of  an  absolute  and  uncon- 
ditional sale.  The  facts  were  stated,  how- 
ever, as  each  party  understood  them,  and  the 
court,  disregarding  characterizations,  sub- 
mitted the  cause  to  a  Jury  as  one  for  damages 
for  misappropriation  of  chattel  securities. 
The  plalatiiffs  recovered,  and  the  defendants 
appeal. 

[1-S]  The  defendants  objected  to  oral  testi- 
mony tending  to  establish  the  nature  of  the 
disposition  of  the  plaintiffs'  projjerty  alleged 
In  tbe  petition.   It  is  said  that  such  testimony 


defeated  a  written  instrument  Into  wbldi  all 
the  negotiations  and  agreements  of  the  par- 
ties merged.  If  the  testimony  were  true,  tbe 
instrument,  in  form  a  biU  of  sale,  was  noth- 
ing more  and  nothing  less  than  a  chattel  mort- 
gage to  secure  the  plaintiffs'  various  creditors. 
A  bill  of  sale  absolute  in  form  but  Intended  as 
security  stands  on  the  same  footing  as  a  deed 
of  real  estate  absolute  in  form  but  intended  as 
security,  and  the  true  character  of  the  trans- 
action may  be  shown  by  parol  evidence,  under 
the  well-known  exception  to  the  role  forbid- 
ding the  impeachment  of  written  instmments. 
Butts  v.  Privett,  Sheriff,  86  Kan.  711,  14  Pac. 
247;  Oray  v.  Delay,  63  Kan.  177,  85  Pac. 
IIOS.  It  may  be  observed  that  tbe  defend- 
ants were  obliged  to  resort  to  oral  testimony 
regarding  the  consideration  of  the  bill  of  sale 
to  present  their  defense  and  the  testimony 
on  behalf  of  the  plaintiffs  went  but  little  be- 
yond the  same  subject 

The  court  instructed  the  Jury  substantially 
to  the  effect  that  if  tbe  claim  stated  In  the 
answer  were  true  the  verdict  should  be  tat 
the  defendants;  that  is,  if  the  agreement 
were  that  the  defendants  should  take  the 
property  and  satisfy  the  Cohen  debt  and 
those  debts  which  Cohen  had  gnaranteed, 
and  that  this  had  been  done,  the  plalntifb 
were  not  entitled  to  recover.  It  was  conced- 
ed that  the  debts  Just  referred  to  had  been 
satisfied.  On  the  other  hand,  the  Jury  were 
instructed  that,  if  the  claim  stated  in  the 
petition  were  true,  the  plaintiffs  were  enti- 
tled to  recover  the  difference  between  the 
market  value  of  the  property 'at  the  date  of 
tbe  transfer,  less  the  amount  of  the  plain- 
tiffs' debts  which  the  defendants  had  satis- 
fied. The  defendants  complain  of  this  meas- 
ure of  damages  and  insist  that  the  plaintiff 
should  be  allowed  to  recover  no  more  than 
the  debts  which  the  defendants  had  failed 
to  satisfy. 

The  evidence  of  both  parties  was  that  aft- 
er the  defendants  had  obtained  possession  of 
the  property  claims  other  than  those  for 
which  Barnett  Cohen  became  responsible 
were  presented  for  payment,  and  that  the  de- 
fendants denied  liability  for  them  and  de- 
nied liability  to  account  to  the  plaintiffs. 
The  defendants  held  the  property  for  a  spe- 
cific purpose  and  could  make  no  use  or  dis- 
position of  it  for  any  other  purpose.  Conduct 
inconsistent  with  or  In  denial  of  the  plain- 
tiffs' rights  not  only  amounted  to  a  breach  of 
contract,  but  also  amounted  to  a  breach  of 
faith  in  accepting  and  dealing  with  the  se- 
curity. This  being  true,  the  plaintiffs  were 
at  liberty  to  treat  the  property  as  converted, 
and  they,  were  damaged  to  the  extent  of  the 
value  of  the  property,  less  whatever  debts 
the  defendants  had  canceled. 

[4]  The  defendants  insist  that  the  verdict 
fpr  $650  in  favor  of  the  plalntlfTs  Is  not  sus- 
tained by  tbe  evidence. 

The  bill  of  sale  was  executed  and  the  prop- 
erty was  surrendered  to  the  defendants  about 


Digitized  by 


Google 


Kan.) 


BROWN  T.  NICHOLS 


661 


May  7,  1913.  The  plalntiffB  shoved  that 
their  stock  of  goods  Invoiced  11,082.22  on 
January  1,  1913.  Between  January  Ist  and 
May  7th  new  goods  were  put  into  the  store 
to  the  amount  of  $1,204.44,  and  goods  were 
sold  from  the  store  to  the  amount  6f  $663.26. 
This  left  goods  in  the  store  on  the  latter 
date  of  the  book  ralue  of  $1,623.33.  There 
was  evidence  that  the  goods  had  a  sale  value 
ma(^  greater  than  this  book  valuation,  and 
that  the  defendants  in  fact  sold  a  portion 
of  the  goods  at  a  profit  of  from  25  to  30  per 
cent.  The  defendants  kept  no  account  of 
their  sales  and  testified  that  the  goods  were 
sold  at  a  loss.  The  debts  paid  by  the  de- 
fendants amounted  to  $1,368.93,  leaving  a  sur- 
plus of  goods  over  debts,  according  to  the 
plaintiffs'  proof,  of  $254.40,  or  more.  There 
was  some  proof  that  the  fixtures  cost  in  the 
neighborhood  of  $650.  There  was  other  testi- 
mony that  they  were  worth  considerably 
more  than  that  sum.  The  defendants  testi- 
fied that  they  sold  the  fixtures  for  $111.  As- 
suming that  the  Jury  accepted  the  book  value 
of  the  goods  as  the  fair  market  value,  they 
found  the  value  of  the  fixtures  to  be  $395.60, 
or  approximately  28  per  cent  less  than  cost 
An  Invoice  taken  by  the  defendants,  after 
goods  to  the  amount  of  $258  had  been  re- 
turned to  a  guaranteed  creditor,  showed 
goods  remaining  in  the  store  to  the  amount 
of  $1,111.70.  The  good  faith  of  a  portion  of 
this  invoice,  taken  in  the  absence  of  the 
plaintiffs,  was  questioned.  The  Jury,  as  they 
had  a  right  to  do,  seem  to  have  relied  on  the 
testimony  favorable  to  the  plaintiffs,  and, 
accepting  this  testimony  as  true,  it  cannot  be 
said  that  the  verdict  is  unsupported. 

The  defendants  say  the  petition  alleged  an 
assignment  for  the  benefit  of  creditors,  the 
defendants  proceeded  on  the  theory  that  the 
action  was  one  for  breach  of  trust,  and  that 
the  court,  disregarding  both  these  theories, 
submitted  the  cause  to  the  Jury  as  a  simple 
action  for  damages  for  conversion.  The 
plaintiffs  could,  no  more  make  the  bill  of  sale 
an  assignment  for  the  benefit  of  creditors 
by  declaring  it  to  be  such,  than  the  defend- 
ants could  make  It  an  instrument  of  uncondi- 
tional sale  by  declaring  it  to  be  such.  The 
court  determined  the  method  of  trial  from 
the  facts  stated  in  the  pleadings.  The  facts 
stated  in  the  petition  indicated  that  the  biU 
of  sale  was  intended  for  security,  that  the 
property  delivered  as  security  had  been  con- 
verted, and  that,  notwithstanding  the  plain- 
tiffs' prayers  for  other  relief,  they  were  en- 
titled to  damages.  The  answer  simply  gave 
a  difTerent  version  of  the  transaction.  There- 
fore the  action  was  in  fact  one  for  the  recov- 
ery of  money  and  a  Jury  was  properly  called. 
Civ.  Code,  i  279  (Gen.  St.  1909,  i  5873). 

Whatever  legal  theories  of  the  case  the 
parties  may  have  held,  the  record  indicates 
that  they  produced  all  the  testimony  they 
had  concerning  the  origin  and  nature  of  the 


original  transaction,  the  quantity  and  value 
of  the  goods,  the  disposition  made  of  the 
goods,  and  all  collateral  facts  incident  to  the 
controversy.  The  petition  was  not  attacked 
by  motion.  No  request  was  made  for  instruc- 
tions upon  the  theory  of  a  trust,  or  for  in- 
structions' different  from  those  the  coiut 
gave.  The  only  objection  made  to  the  m- 
strnctions  which  were  given  has  been  consid- 
ered. No  new  or  additional  evidence  was 
tendered  at  the  hearing  of  the  motion  for  a 
new  trial,  and  consequently  it  is  too  late  to 
claim  prejudice  on  account  of  the  form  of  the 
proceedings.  Indeed,  the  only  substantial 
grievance  the  defendants  have  is  that  the 
Jury  leaned  not  upon  their  evidence  but  upon 
the  evidence  of  the  plaintiffs.  For  such  a 
grievance  this  court  has  no  remedy. 

The  Judgment  of  the  district  coart  is  af- 
firmed.   All  the  Justices  concurring. 

""'"'^^  m  Kan.  787) 

BROWN  V.   NICHOLS   et  al.     (No.  19107.) 
(Supreme  Court  of  Kansas.     Jan.  9,  1915.) 

(Syttabut  ty  the  Court.) 

1,  municipai.     cobpobations     (|     703*)  — 
Stbeets — Obdinance— Validity. 

A  city  ordinance  wbich,  In  effect,  prohibits 
one  who  owns  and  operates  a  machine  shop 
from  using  the  streets  in  bringing  and  taking 
traction  engines  and  heavy  vehicles  to  and  from 
his  shop,  and  thereby  arbitrarily  deprives  him 
of  an  opportunity  to  carry  on  his  business,  is 
unreasonable  and  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1509-1613;  Dec. 
Dig.  §  703.*^ 

2.  Injunction  (J  105*)— Eight  to  Remedt— 

CbIUINAL    PBOCEEDINO    —    INVAUD     Obdi- 
NANOK. 

Ordinarily  a  court  will  not  enjoin  the 
prosecution  of  a  criminal  proceeding,  but  the 
remedy  of  injunction  may  be  employed  to  pro- 
tect personal  and  property  rightS;  although  it 
may  operate  incidentally  to  restram  a  prosecu- 
tion under  an  invalid  ordinance. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  Si  178,  179;  Dec  Dig.  {  106.*] 

Appeal  from  District  Court,  Dickinson 
County, 

Injunction  by  Oscar  W.  Brown  against 
Walter  Nichols  and  others.  From  Judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

David  Ritchie,  of  Sallna,  for  appellant. 
S.  S.  Smith,  of  Abilene,  for  appellees. 

JOHNSTON,  O.  J.  In  an  injunction  pro- 
ceeding, Oscar  W.  Brown  attacked  the  valid- 
ity of  an  ordinance  of  the  city  of  Abilene 
which  purparts  to  prohibit  the  driving  of 
"any  engine  or  heavy  machinery  upon  the 
paved  streets  of  the  city  of  Abilene,"  and 
prescribes  a  fine  not  exceeding  $50  for  its  vio- 
lation. He  also  asked  a  recovery  of  dam- 
ages for  the  loss  sustained  by  reason  of  being 
deprived  of  the  use  of  the  streets.  In  hia 
petition  he  alleged  that  he  was  conducting  a 
I  machine  shop  in  the  city  which  was  so  situat- 
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ed  tbat  he  Is  unable  to  reach  the  railway 
stations  with  engines  or  heavy  maebinery, 
except  by  passing  over  paved  streets,  and 
that,  unless  patrons  are  permitted  to  use 
these  streets  In  order  to  bring  in  and  take 
fcom  the  shop  traction  engines  and  other 
h^vy  machinery,  he  will  be  unable  to  carry 
on  his  business;  that  bis  machine  shop  will 
be  a  total  loss  for  the  purposes  for  which  It 
was  acquired;  and  tbat  It  has  already  re- 
sulted in  damage  to  him  to  the  extent  of 
11,000.  There  was  an  allegation  that  since 
the  passage  of  the  ordtuance  in  June,  1913. 
the  officers  of  the  city  had  forcibly  prevented 
him  from  taking  machinery  from  the  shop 
across  Third  street,  and  that  It  is  impossible 
for  him  to  reach  the  depot  of  the  railways  in 
carrying  on  his  business  without  crossing 
that  street.  A  demurrer  to  his  petition  was 
sustained  by  the  trial  court,  and  the  main 
question  presented  on  his  appeal  is  whether 
the  ordinance  is  so  unreasonable  as  to  be  in- 
valid. 

[1]  Power  is  not  expressly  conferred  on 
cities  of  the  second  class  to  prohibit  the  use 
of  the  streets  for  any  particular  kinds  of 
travel  and  transportation,  but  under  the  gen- 
eral welfare  clause  it  is  doubtless  vrithln  the 
power  of  the  city  to  make  reasonable  regula- 
tions as  to  the  use  of  streets,  and  thus  pro- 
vide for  the  safety  and  convenience  of  travel 
and  against  unnecessary  injury  to  the  streets 
used.  It  is  competent  for  the  dty  to  regulate 
the  weight  of  loads  that  shall  pass  over  the 
paved  streets  and  to  prescribe  the  width  of 
tires  of  vehicles  carrying  heavy  loads.  It 
has  been  determined  that  municipalities  may 
contine  the  pas.sage  of  heavily  loaded  traffic 
to  certain  streets  and  exclude  it  from  others, 
but  the  regulation  mnst  not  be  such  as  will 
deprive  a  citizen  of  access  to  his  home  or 
business  house  nor  from  all  use  of  the  streets 
for  any  of  the  recognized  means  of  travel. 
Notes,  31  L.  R.  A.  (N.  S.)  682,  45  L.  R.  A.  (N. 
8.)  1152,  and  61  L.  R.  A.  (N.  S.)  1203.  In 
Bogue  v.  Bennett,  156  Ind.  478,  60  N.  E. 
143,  83  Am.  St.  Rep.  212,  it  was  held  that  a 
city  ordinance  prohibiting  the  running  of 
traction  engines  or  other  vehicles  not  propel- 
led by  animal  power  over  the  streets  and  al- 
leys of  a  city  was  unreasonable,  and  there- 
fore void,  in  State  v.  Boardman,  93  Me.  73, 
44  Atl.  118,  46  L.  R.  A.  750,  the  validity  of 
an  ordinance  which  provided  tbat  teams  with 
loaded  wagons  should  be  confined  to  a  cer- 
tain part  of  a  street  was  challenged.  The 
court  held  tbat  a  traveler  Is  not  entitled  to 
the  whole  width  of  a  street  for  his  accommo- 
dation, but  "is  entitled  to  a  reasonably  safe, 
convenient,  and  practicable  opportunity  for 
travel  and  passage."  93  Me.  78,  44  Atl.  120, 
46  L.  R.  A.  750.  It  was  there  decided  that  a 
regulation  restricting  the  travel  of  heavily 
loaded  vehicles  to  a  part  of  the  street  would, 
In  many  cases,  be  both  reasonable  and  salu- 
tary, but  that,  if  the  part  of  the  street  open 
to  travel  for  such  vehicles  was  out  of  repair 


or  in  such  a  condition  as  to  be  Impassable  for 
loaded  vehicles,  it  would  operate  to  deprive 
those  who  had  occasion  to  use  the  street  of 
their  right  to  use  it  for  the  purpose  of  travel. 
It  was  said  that: 

"For  such  a  by-law,  then,  to  be  reasonable 
and  valid,  with  reference  to  such  a  way  and  in 
such  a  locality  as  in  this  case,  that  portion  of 
the  street  which  may  be  used  by  heavily  loaded 
vehicles  must  be  reasonably  suitable  for  the 
purpose;  and  the  by-law  will  be  valid  or  in> 
valid,  depending  upon  whether  that  portion  of 
the  way,  to  which  such  vehicles  are  restricted, 
is  or  is  not  reasonably  suitable  for  the  p'lrpoac: 
93  Me.  79,  44  AtL  120,  46  L.  R.  A.  750. 

The  streets  are  provided  for  the  public  in 
general  for  purposes  of  travel  and  transpor- 
tation, and  the  appellant,  who  is  engaged  in  a 
legitimate  business,  is  entitled  to  a  reason- 
able use  of  the  streets  In  taking  traction  en- 
gines and  heavy  machinery  to  and  from  liis 
shop.  Traction  and  other  motor  wagons  are 
not  illegal  vehicles,  and  an  ordinance  which 
deprives  him  of  the  use  of  the  streets  for 
such  vehicles,  in  order  tbat  he  and  bis  pa- 
trons may  reach  his  shop,  is  not  reasonable 
Undoubtedly  a  regulating  ordinance  may  be 
framed  under  which  appellant  may  use  some 
of  the  streets  or  parts  of  them  for  the  neces- 
sary traffic  to  and  from  his  shop,  and  under 
such  restrictions  as  will  protect  the  streets 
and  prevent  interference  with  the  rights  of 
others  traveling  over  them.  Under  the  alle- 
gations of  the  petition  the  ordinance  operates, 
not  as  a  regulation,  but  as  an  absolute  prohi- 
bition, of  a  recognized  use  of  the  public 
streets.  A  class  of  traffic  which  is  legal, 
and  which  ordinarily  passes  over  highways, 
is  prohibited,  so  far  as  appellant's  business 
Is  concerned,  and  he  is  not  omly  deprived  of 
the  use  of  the  streets  of  the  city  in  conduct- 
ing a  leglttmate  business,  but  the  result  is 
the  destruction  of  the  value  of  his  property 
for  the  purposes  for  which  it  was  acquired. 
The  ordinance  is  therefore  unreasonable, 
and  must  be  held  to  be  void. 

[2]  It  is  next  contended  that  the  equitable 
remedy  sought  by  appellant  is  not  available 
to  him,  as  the  invalidity  of  the  ordinance  in 
question  could  be  presented  as  a  defense  in 
a  criminal  prosecution  for  the  violation  of 
the  ordinance.  Ordinarily  injunction  will 
not  lie  to  prevent  the  prosecution  of  criminal 
actions,  but  this  proceeding  la  not  brought 
for  that  purpose,  and  in  his  prayer  the  appel- 
lant does  not  ask  for  such  relief.  He  asks 
for  damages  resulting  to  him  and  his  busi- 
ness from  the  deprivation  of  the  use  of  the 
streets,  and  also  asks  that  the  city  and  It- 
officers  be  enjoined  from  interfering  with  the 
traffic  to  and  from  bis  business.  The  pro- 
ceeding does  challenge  the  validity  of  the  or- 
dinance because  the  officers,  who  are  prevent- 
ing him  from  using  the  streets  leading  to  his 
machine  shop.  Justify  their  action  under  the 
ordinance,  but  it  does  not  appear  that  any 
prosecutions  have  been  begun,  afid  the  appel- 
lant does  not  ask  that  prosecutions  be  en- 
Joined.    An  exception  is  made  to  the  rule 
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Invoked  bjc  appellee,  where  the  restraint  of 
the  criminal  prosecution  is  only  Incidental 
to  the  protection  of  personal  and  property 
rights.  Davis  &  Famum  Mfg.  Co.  v.  Los  An- 
geles, 189  U.  S.  207,  23  Sup.  Gt  498,  47  L.  Ed. 
778;  Dobbins  v.  Los  Angeles,  195  U.  S.  223, 
25  Sup.  Ct  18,  49  L.  Ed.  169 ;  Railway  Co.  v. 
Conley  &  Avis,  67  W.  Va.  129,  67  8.  B.  613 ; 
Improvement  Co.  v.  City  of  Bluefleld,  69  W. 
Va.  1,  70  a  B.  772,  33  I*  R.  A.  (N.  S.)  759; 
City  of  Atlanta  et  al.  v.  Gate  City  Oas  Light 
Co.,  71  Ga.  106 ;  Town  of  Cuba  v.  Mississippi 
Cotton  Oil  Co.  (Eagle  Cotton  Oil  Co. ;  Merid- 
ian Fertilizer  Factory)  150  Ala.  259,  43 
South.  706;  City  of  Austin  t.  Cemetery  As- 
sociation, 87  Tez.  330,  28  S.  W.  628,  47  Am. 
St  Rep.  114;    note,  25  L.  R  A.  (N.  S.)  193. 

In  this  action  the  appellant  is  seeking  to 
protect  his  personal  and  property  rights  and 
to  prevent  the  destruction  of  his  business. 
The  deprivation  of  which  he  complains  shuts 
him  out  from  carrying  on  his  business,  and  he 
Is  not  required  to  wait  for  a  prosecution  to 
be  commenced  nor  to  provoke  an  arrest  In 
order  to  obtain  relief  from  the  Interference 
with  and  destruction  of  his  business.  Indeed, 
the  defenses  that  he  might  make  in  possible 
prosecutions  following  unsuccessful  attempts 
to  conduct  his  business  would  not  have  been 
an  adequate  remedy.  However,  as  we  have 
seen,  the  principal  purpose  of  the  action  is 
not  the  Injunction  of  criminal  proceedings. 

The  decision  of  the  district  court  sustain- 
ing the  demurrer  to  appellant's  petition  will 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceediugSL    All  the  Justices  ooncnr. 


(47  Okl.  85) 

STATE  ex  rel.  BATJMLB  v.  DISTRICT 
COURT  of  TENTH  JUDICIAL  DIST.  et 
al.    (No.  5424.) 

(Sopieme  Court  of  Oklahoma.    Oct.  13,  1914. 
Rehearing  Denied  March  2,  1915.) 

(Svllabus  by  the  Court.) 

Prohibition  (§  3*>— Right  to  Reliei"— Rdc- 
iDT  AT  Law— Appointment  of  Receiveb. 
Where  a  receiver  is  appointed  in  a  cause 
pending  in  the  district  court  to  take  charge 
of  certain  property  and  is  also  appointed  in  a 
cause  pending  in  the  superior  court  to  take 
charge  of  the  same  property,  the  same  being 
courts  of  co-ordinate  jurisdiction,  as  a  motion 
to  vacate  the  order  appointing  the  receiver  in 
the  cause  pending  in  the  district  court  will 
raise  the  question  whether  the  court  had  juris- 
diction to  appoint  the  receiver,  and,  if  so,  which 
of  the  two  conflicting  jurisdictions  first  at- 
tached, relator,  plaintiff  in  the  cause  pending 
in  the  superior  court,  had  a  plain,  adequate, 
and  complete  remedy  at  law,  and  prohibition 
will  not  lie  to  compel  the  district  judge  to  de- 
sist from  proceeding  in  the  premises. 

[£!d.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  {§  4-19;   Dec.  Dig.  {  8.*] 

Original  proceeding  for  writ  of  prohibi- 
tion by  the  State,  on  the  relation  of  Louis 
Baumle,  against  the  District  C!onrt  of  the 


Tenth  Judicial  District  of  the  State  of  Okla- 
homa, sitting  in  and  for  Pottawatomie  Coun- 
ty, Charles  B.  Wilson,  Jr.,  Judge  thereof, 
and  another.    Writ  denied. 

Chas.  B.  Wells,  of  Shawnee,  for  relator. 
T.  G.  Cutlip  and  Geo.  A.  Outcelt,  both  of 
Tecumseb,  for  respondents. 

TURNER,  J.  This  Is  aa  application  for  a 
writ  of  prohibition.  The  record  discloses  that 
on  February  21,  1912,  the  relator,  Louis 
Baumle,  brought  suit  in  the  superior  court  of 
Pottawatomie  county  against  the  Anchor 
Steam  Bottling  Works,  a  corporation,  on  a 
certain  promissory  note  executed  to  him  by 
defendant  and  to  foreclose  a  chattel  mort- 
gage to  secure  the  same;  that  on  the  same 
day  he  applied  for  the  appointment  of  a  re- 
ceiver which  was,  on  March  2d,  done  after 
notice.  On  the  same  day  summons  was  is- 
sued, and  on  February  26,  1912,  served  on 
defendant.  After  answer  filed  and  issue  Join- 
ed by  reply,  there  was  trial,  and  on  April  21, 
1912,  a  judgment  was  rendered  and  entered 
In  favor  of  plaintiff  for  the  amount  of  said 
note,  with  interest,  and  the  chattel  mortgage 
was  ordered  foreclosed  and  the  property 
sold  to  satisfy  the  debt  No  supersedeas 
bond  was  filed  by  defendant,  and  the  time 
given  BO  to  do  has  expired.  On  the  same 
day  said  suit  was  filed  Alice  McNary,  Wm. 
Felshalb,  and  S.  H.  Lester,  alleging  to  sue 
on  behalf  of  the  defendant  corporation.  An- 
chor Steam  Bottling  Works,  and  for  its  use 
and  benefit,  filed  their  petition  in  the  di»- 
trlct  court  of  said  county  against  W.  H.  Mc- 
Naj7,  the  relator  Louis  Baumle,  and  AI- 
bertina  Baumle,  alleging,  among  other  things, 
that  said  corporation  was  solvent  and  able  to 
pay  Its  debts,  but  was  being  mismanaged  by 
one  of  Its  directors  and  contrary  to  the  wish- 
es of  a  majority  of  the  board ;  that  said  note 
and  chattel  mortage  executed  and  sought  to 
be  foreclosed  by  Louis  Baumle,  as  stated, 
was  fraudulent  and  void,  as  was  also  a  cer- 
tain conveyance  to  him  of  certain  real  es- 
tate by  said  corporation;  and  prayed  for  a 
receiver  to  take  charge  of  the  corporate  prop- 
erty and  an  order  restraining  the  lienholders 
from  interfering  with  his  possession  until 
such  time  as  it  might  be  determined,  among 
other  things,  whether  those  instruments  were 
void.  On  this  application,  on  February  26, 
1912,  after  service  of  summons  on  defendants, 
bat  before  answer  and  without  notice  to  re- 
lator'or  Albertina  Baumle,  the  court  appoint- 
ed one  Fisher  receiver,  as  prayed,  who  im- 
mediately gave  bond  and  took  charge  of  the 
property  covered  by  relator's  chattel  mort- 
gage, also  the  real  estate  set  forth  in  the  bill 
which,  at  that  time,  the  corporation  was  oc- 
cupying as  a. tenant  of  relator.  This  cause 
was  numbered  6339.  Thereafter  plaintiffs 
filed  an  amended  petition  in  said  cause, 
which  the  court  struck  from  the  files  as  to 
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all  defendants  except  McNary,  for  the  reason 
tliat  tbe  same  stated  a  cause  of  action  as  to 
blm  only.  On  tbe  same  day  a  motion  was 
heard,  filed  by  relator,  to  vacate  the  appoint- 
ment of  the  receiver  which  was  not  passed 
upon,  but  said  Fisher,  "receiver  heretofore 
apixinted  for  said  corporation,  is  continued 
in  full  force  and  efTect,  and  the  property  is 
ordered  continued  In  the  care  and  custody  of 
the  receiver,"  pursuant  to  the  prayer  of  the 
bottling  works,  which  said  receiver  there- 
after qualified  and  gave  bond  and  continued 
to  remain  in  possession  of  relator's  proper- 
ty, as  stated.  On  April  16,  1912,  relator  as 
plaintiff  filed  in  the  superior  court  of  Pot- 
tawatomie county  another  suit,  in  which  he 
made  the  Anchor  Steam  Bottling  Works  and 
Alexander  Fisher,  said  receiver,  parties  de- 
fendant, who  were  brought  into  court  and 
answered.  Trial  was  had  and  Judgment  ren- 
dered in  favor  of  relator,  in  which  the  court 
held  that  the  bottling  works  was  estopped  to 
deny  the  validity  of  its  deed  conveying  its 
real  estate  to  relator  and  its  promissory  note 
and  chattel  mortgage,  and  that  be  was  en- 
titled to  have  his  title  to  said  real  estate 
quieted,  which  was  done.  No  supersedeas 
bond  was  filed  in  that  case  by  defendants, 
and  the  time  to  do  so  has  expired. 

On  April  16,  1912,  said  Fisher,  as  receiver, 
presumably  pursuant  to  the  order  of  court 
appointing  him,  brought  suit  in  the  district 
court  of  Pottawatomie  county,  the  object  of 
which  seems  to  have  been  to  set  aside  and 
hold  for  naught  relator's  said  chattel  mort- 
gage. It  is  BufBcient  to  say  of  this  suit 
that  the  same  was  numbered  5382  and  was 
consolidated  with  No.  6339  and  proceeded  as 
No.  5382 ;  ttiat,  after  amended  petition  filed, 
a  demurrer  was  sustained  thereto,  where- 
upon the  plaintifF  stood  upon  his  demurrer; 
that  his  appeal  was  allowed,  no  supersedeas 
bond  was  required,  and  nothing  further  was 
done  to  perfect  said  appeal.  On  July  24, 
1913,  came  relator,  Louis  Baumle,  and,  in  the 
causes  thus  consolidated  and  numbered  6382, 
filed  a  motion  to  require  said  Fisher,  as  re- 
ceiver therein,  to  turn  over  to  the  sheriff  of 
said  county  the  property  in  his  possession 
covered  by  relator's  chattel  mortgage,  in  or- 
der that  the  Judgment  of  the  superior  court 
might  be  executed,  and  also  to  require  the 
■aid  receiver  to  deliver  possession  of  said 
real  estate  pursuant  to  the  Judgment  of  the 
superior  court  aforesaid,  clearing  his  title 
thereto.  This  motion  was  overruled  on  the 
ground  that  the  cause  had  been  dismissed  as 
to  said  Baumle.  It  would  be  unprofitable 
to  recite  further  from  tbe  record.  It  is  sufil- 
cient  to  say  that  when,  on  July  26,  1913, 
Alice  McNary,  one  of  the  parties  plaintiff  in 
the  first  suit  (No.  5339)  filed  in  the  district 
court  her  petition  against  the  Anchor  Steam 
Bottling  Works,  W.  H.  McNary,  Louis  Baum- 
le, and  Albertina  Baumle,  the  object  of  which 
and  suit  No.  6339  were  identical,  and  prayed 
that  said  Fisher  be  reappointed  by  the  court 


as  receiver  of  the  property  already  In  bia 
possession  as  receiver,  until  the  controversy 
between  the  stockholders  of  the  bottling 
works  could  be  settled,  this  suit  was  brought, 
and  it  is  charged  that,  should  the  court  re- 
appoint him  as  prayed,  it  would  exceed  its 
Jurisdiction,  as  It  bad  already  done  in  ap- 
pointing him  at  all. 

It  is  urged  by  relator  that  he  Is  entitled 
to  the  writ  because,  be  says,  among  other 
things,  the  bottling  works  was  not  a  part  to 
cause  No.  5339  in  the  district  court,  and, 
besides,  there  is  no  allegation  in  the  peti- 
tion which  could  authorize  a  court  of  equity 
to  appoint  a  receiver  under  our  statute,  and 
for  that  and  various  other  reasons,  he  says, 
said  court  was  without  Jurisdiction  to  ap- 
point Fisher  as  receiver.  On  the  other  hand, 
it  is  contended  that  if  for  any  rea8<»  said 
court  was  without  Jurisdiction,  or  if  for  any 
reason  said  receiver  should  not  have  been 
appointed,  relator  could,  in  the  consolidated 
cause,  have  raised  the  point  by  a  motion  to 
vacate  the  order  appointing  him  and,  in  case 
of  an  adverse  ruling,  could  have  appealed 
to  this  court,  or,  in  other  wdrds,  that  a  mo- 
tion to  vacate  was  the  proper  procedure,  and 
hence  the  relator  had  a  plain,  adequate,  and 
complete  remedy  at  law.  The  point  is  well 
taken.  The  record  discloses  this  to  be  a 
confiict  of  JurisdlcticHi  between  the  superior 
court  and  the  district  court  of  Pottowatomie 
county,  two  courts  of  co-ordinate  Jurisdiction. 
It  is  well  settled  that  if  two  actions  between 
the  same  parties,  involving  the  same  sub- 
ject-matter, are  brought  in  two  such  courts, 
the  court  that  first  acquires  Jurisdiction  shall 
dispose  of  tbe  case.  In  order  to  raise  this 
questl<»i,  Baumle,  or  the  receiver  appointed 
in  the  case  in  the  superior  court  to  foreclose 
his  ctiattel  mortgage,  should  have  gone  Into 
the  district  court  in  case  No.  5339,  and  mov- 
ed the  court  to  vacate  the  order  appointing 
the  receiver  in  that  case. 

In  McCarthy  v.  Peake,  9  Abb.  Prac.  (N.  T.) 
164,  tbe  parties  were  partners.  Peake,  the 
defendant  in  the  case,  declared  the  partner- 
ship dissolved,  and,  claiming  the  right  under 
the  c<K>artner8hlp  of  closing  up  tbe  affairs 
of  the  firm  on  September  14th  went  into  the 
New  Tork  superior  court  and  brought  suit 
against  McOarthy  for  the  purpose  of  re- 
straining him  from  interfering  with  the  part- 
nership property.  On  the  same  day  he 
obtained  a  temporary  injunction,  which  to- 
gether with  summons  was  served  on  McCar- 
thy the  next  day  about  3  o'clock  in  the  aft- 
ernoon. On  that  day  McCarthy  commenced 
action  in  the  case  imder  comment  against 
Peake  for  the  same  purpose  and,  without 
notice,  obtained  an  injunction  and  an  order 
for  a  receiver  of  the  partnership  property. 
Thereupon  the  receiver  took  possession,  and 
the  same  day,  about  8  o'clock,  the  injunction 
and  order  appointing  the  receiver  was  served 
on  defendant  Peake.  In  the  latter  action 
Peake  came  into  court  and  moved  for  an 
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order  vacating  the  order  of  injunction  and 
the  order  appointing  a  receiver  and  to  stay 
plaintiff's  action.  The  motion  waa  sustained 
and  the  receiver  discharged ;  the  court  hold- 
ing, in  effect,  that  his  appointment  was  not 
void,  although  the  court  whose  Jurisdiction 
Peake  had  Invoked  had  first  acquired  juris- 
diction, and  granted  the  motion  on  condition 
that  Peake  pay  the  receiver's  expenses  and 
compensation  for  services  rendered.  In  pass- 
ing the  court  said : 

"The  subject  of  the  action,  vis.,  the  ilartner- 
ship  effects,  and  the  parties,  viz.,  the  two  part- 
ners, are  the  same  in  both  actions,  and,  under 
the  decisions  which  have  repeatedljr  been  made 
in  this  court  and  the  superior  court,  the  court 
which  first  acquires  jurisdiction  of  the  case 
shall  dispose  of  the  whole  matter;  and,  after 
such  Jurisdiction  is  obtained,  any  other  court 
in  which  subsequent  proceedings  are  taken  for 
the  same  purjrase  should,  as  well  frem  feeling: 
of  amity,  as  from  a  desire  to  avoid  a  conflict 
of  Jnrisaiction,  restrain  the  further  prosecution 
of  the  second  action." 

In  Northwestern  Iron  Co.  v.  Land,  etc., 
Co.,  92  Wis.  487,  66  N.  W.  615,  there  was  a 
sequestration  of  the  property  of  an  insolvent 
corporation  and  the  appointment  of  a  re- 
ceiver. This  was  held  to  be  an  equitable 
levy  and  subjected  the  property  to  the  con- 
trol of  the  court  appointing  him,  although 
there  was  no  manual  seizure  by  its  officers. 
It  was  further  held  that  the  subsequent  ap- 
pointment of  a  receiver  for  the  property  by 
another  court  of  co-ordinate  Jurisdiction, 
while  unauthorized  and  Irregular,  was  not 
void,  and  that  the  appointment  should  have 
been  vacated  upon  motion  therefor  upon, 
proper  showing.    The  court  said: 

"In  connection  with  the  application  of  this 
rule  governing  cases  of  conflicting  jurisdiction, 
the  term  'jurisdiction'  ia  not  used  m  its  absolute 
sense.  It  is  a  rule  of  comity  and  discretion. 
It  does  not  operate  so  radically  as  to  render 
the  orders  and  proceedings  of  the  superior  court 
of  Milwaukee  county  necessarily  mere  nulli- 
ties. Its  jurisdiction  would  have  been  perfect 
and  unquestioned,  but  that  it  was  anticipated 
and  prevented  by  an  earlier  jurisdiction.  It 
had  Jurisdiction  in  a  general  sense,  both  of  the 
parties  and  the  subject-matter.  Its  orders  are 
irregular,  because  of  the  circumstances  unau- 
thorized— not  void.  The  receiver  should  be 
deemed  a  receiver  de  facto  at  least.  His  lawful 
acts  and  contracts  are  to  be  recognized  as 
binding  in  the  further  administration  of  the 
assets,  and  he  should  receive  just  compensation 
for  bis  services." 

And  reversed  the  cause  and'  remanded  it 
with  directions  to  revoke  the  order  of  the 
superior  court  of  Milwaukee  county  appoint- 
ing the  receiver  complained  of.  See,  also, 
Gaylord  v.  Ft  W.,  M.  &  C.  Ry.  Co.,  6  Bias. 
286,  Fed.  Cas.  Na  5.284;  People,  etc.,  T. 
Central  City  Bank,  53  Barb.  (N.  Y.)  412 ;  23 
Am.  &  Eng.  Enc.  of  Law,  p.  1112,  and  cases 
dted. 

We  are  therefore  of  opinion  that  inasmuch 
as  the  district  court  had  a  right,  in  consider- 
ing such  motion,  to  pass  upon  the  question 
of  its  Jurisdiction  to  appoint  Fisher  as  re- 
ceiver, and  also  upon  the  question  of  which 


of  the  two  conflicting  Jurisdictions  first  at- 
tached and  should  therefore  prevail  in  the 
matter  of  the  appointment  of  a  receiver,  re- 
lator thereby  had  a  plain,  adequate,  and 
complete  remedy  at  law,  and  that  a  writ  of 
prohibition  commanding  the  Judge  of  the 
district  court  to  desist,  as  prayed,  should 
not  issue.  It  Is  so  ordered.  All  the  Justices 
concur. 


(93  Kan.  tU) 
MARTIN  T.  MARTIN.    (No.  19087.) 
(Supreme  Court  of  Kansas.    Jan.  9,  191S.) 

(Stlllaiut  Iv  <^9  Court.) 

L   DKSCENT   and    PlSTRIUtTTION    (J   4*)— WHAT 

Law  Govubns— Real  Estate. 

The  laws  of  Kansas  determine  the  descent 
and  distribution  of  real  estate  situated  in  this 
state. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
DistribuUon,  Cent.  Dig.  |  IS;   Dec.  Dig.  {  4.*] 

2.  WiLM  (I  435*)— CoNSTBUCTiON— Bnfobce- 

KENT. 

When  there  is  no  ambiguity  or  uncertain^ 
ia  the  language  used  in  the  making  of  a  will, 
no  construction  of  the  will  is  necessary,  and  it 
will  be  enforced  in  accordance  with  the  provi- 
sions thereof. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  946;   Dec.  Dig.  f  435.*] 

Appeal  fr<Hn  District  Court,  Chautauqua 
County. 

Action  by  Loyal  M.  Martin  against  Loyal 
J.  Martin,  as  executor  of  the  last  will  and 
testament  of  D.  D.  Btartln,  deceased.  From 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

O.  A.  Chappell,  of  Newklrk,  for  appellant 
J.  A.  Ferrell  and  W.  H.  Sprowl,  both  of  Se- 
dan, for  appellee. 

SMITH,  J.  One  D.  D.  Martin,  of  New- 
kirk,  OkL,  on  October  12,  1909,  executed  his 
will  at  that  place,  and  it  was  duly  attested 
by  subscribing  witnesses.  He  died  February 
6,  1911. 

The  wiU,  omitting  the  certification,  reads 
as  follows: 

"Newkirk,  Okla.,  Oct  12th,  1909. 

"I,  David  D.  Martin,  of  the  city  of  Newkirk, 
county  of  Kay,  state  of  OI<Iaboma,  do  hereby 
make,  publish  and  declare  this  my  last  will  and 
testament  in  the  manner  and  form  following : 

"First.  I  direct  that  all  my  just  debts  and 
funeral  expenses  be  paid  as  soon  after  my  de- 
cease as  conveniently  can  be  done. 

"Second.  I  give,  devise  and  bequeath  unto  my 
wife,  Caroline  H.  Martin,  should  she  survive 
me,  a  one-third  (V4)  part  of  all  property,  both 
real  and  personal,  of  which  I  may  die  possessed. 

"Third.  All  the  rest,  residue  and  remainder 
of  my  estate,  real,  personal  and  mixed,  whereso- 
ever situate,  of  which  I  may  die  seised  or  pos- 
sess, or  to  which  I  may  be  entitled  at  the  time 
of  my  decease,  I  give,  devise  and  bequeath  unto 
my  three  children,  Watson  J.  S.  Martin,  of  Chi- 
cago, Illinois,  Evaline  B.  Rouse  of  Newkirk, 
Oklahoma,  and  Loyal  J.  Martin,  of  Tulsa,  Okla- 
homa, share  and  share  alike,  and  should  my 
wife,  Caroline  H.  Martin,  die  before  me,  then 
all  of  .the  property  of  which  I  may  die  seised 
or  possessed,  both  real  and  personal,  to  be  di- 
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Tided  eqnall7  between  my  three  living  children, 
Watson  J.  S.  Martin,  Evaline  B.  Rouse  and 
Loyal  J.  Martin,  share  and  share  alike;  and 
should  any  of  my  said  three  children  die  be- 
fore me,  the  share  which  they  would  receive 
under  this  will  to  go  to  the  lawful  issue  of  said 
child  or  children  so  dying. 

"Fifth.  I  name,  constitute  and  appoint  my 
son,  Loyal  J.  Martin,  of  Tulsa,  Oklahoma,  ex- 
ecutor of  this  my  last  will  and  testament 

"In  witness  whereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  my  seal,  at  New- 
kirk,  Kay  county,  Oklahoma,  in  the  presence  of 
J.  F.  King  and  W.  S.  Cline,  whom  I  have  re- 
qoeated  to  become  attesting  witnesses  thereto. 

"D.  D.  Martin." 

George  Martin,  the  father  of  the  appellant 
and  son  of  the  testator,  died  In  March  pre- 
ceding the  making  of  the  will,  and  It  will  be 
observed  that  neither  George  Martin  nor  the 
appellant  was  mentioned  In  the  will,  but 
that  all  of  the  property  of  the  testator  was 
devised  to  the  wife  and  other  children  of  the 
testator  by  the  terms  of  the  will. 

On  March  25,  1911,  a  hearing  was  had  In 
the  probate  court  of  Kay  county,  Okl.,  on  the 
petition  of  Loyal  J.  Martin  to  have  the  will 
admitted  to  probate  to  which  the  appellant, 
Loyal  M.  Martin,  had  filed  objections.  At 
the  hearing,  however,  the  appellant  made  no 
appearance.  The  order  of  the  court  was  as 
follows: 

"  •  •  *  That  the  instrument  propounded 
herein  for  probate  was  dul^  executed  by  the  de- 
cedent, and  that,  at  the  time  of  the  execution 
thereof,  said  testator  was  of  full  age  and  of 
sound  mind  and  memory  and  was  not  acting  un- 
der duress,  menace,  fraud,  or  undue  influence, 
and  that  said  will  was  executed  in  all  particu- 
lars as  required  by  law.  And  the  said  Loyal 
M.  Martin  not  having  offered  any  evidence  In 
support  of  bis  objections  filed  herein,  on  the 
11th  day  of  March,  1911,  it  is  by  the  court  or- 
dered that  said  obiections  so  filed  by  Loyal  M. 
Martin  be,  and  the  same  are  hereby,  overruled, 
except  as  to  those  matters  contained  therein 
which  were,  by  stipulations  filed  herein,  •  •  • 
agreed  by  the  parties  herein  to  be  true." 

It  was  further  ordered  that  the  will  be  ad- 
mitted to  probate,  and  that  the  same  is  estab- 
lished as  a  valid  will,  passing  both  real  and 
personal  estate,  in  such  manner  as  may  be 
hereafter  defined  by  the  court's  decree  of  dis- 
tribution. It  was  also  ordered  that  Loyal  J. 
Martin,  named  as  executor  of  the  will,  be  ap- 
pointed executor  by  the  court.  An  order  was 
made  for  bond,  which  was  given. 

It  appears  that  a  petition  of  appellant  In 
the  probate  court  of  Kay  county,  Okl.,  for 
distribution  of  the  estate,  and  that  it  be  ad- 
Judged  that  he  was  entitled  to  one-sixth 
thereof,  was  denied  by  that  court  The  case 
was  then  taken  to  the  district  court  of  Kay 
county,  wherein  the  following  findings  wen 
made  on  January  9,  1913: 

"The  court,  after  being  fully  advised  in  the 
premises,  and  the  evidence  having  been  hereto- 
fore introduced  in  this  case,  finds  that  0.  D. 
Martin  departed  this  life  on  the  5th  day  of 
February,  1911;  that  George  Martin  was  a 
son  of  D.  D,  Martin  and  departed  this  life  on 
the  23d  day  of  March,  1909,  leaving  Loyal  M. 
Martin  as  his  only  issue,  and  as  such  is  a 
grandchild  of  D.  D.  Martin,  deceased,  and  en- 
titled to  one-flixth  of  the  estatC  of  D.  D.  Marr 
tin,  deceased,  as  under  the  law  of  .the  state  of 


Oklahoma.  The  court  further  finds  that  D.  D. 
Martin,  deceased,  in  making  his  will,  did  not 
mention  the  petitioner.  Loyal  M.  MartiD.  in 
said  will,  and  the  court  further  finds  as  a  fact, 
from  the  evidence  in  this  case,  that  he  unin- 
tentionally omitted  him,  and  the  court  further 
finds,  under  the  law  and  evidence  in  this  ease, 
that  the  petitioner,  Loyal  M.  Martin,  is  entitled 
to  one-sixth  of  the  estate  of  D.  D.  Martin,  de- 
ceased." 

The  appellant  was  adjudged  and  decreed 
to  be  entitled  to  one-sixth  of  the  estate  of  D. 
D.  Martin,  deceased.  The  decision  was  based 
upon  the  following  statute  of  Oklahoma. 

"Provisions  for  children  unintentionally  omit- 
ted. When  any  testator  omits  to  provide  in 
his  will  for  any  of  his  children  or  for  the  issue 
of  any  deceased  child,  unless  it  appears  that 
such  omission  was  intentional,  such  child,  or 
the  issue  of  such  child,  must  have  the  same 
share  in  the  estate  of  the  testator,  as  if  he  bad 
died  intestate,  and  succeeds  thereto  as  provided 
in  the  preceding  section.  Revised  Laws  of 
Oklahoma  1910,  |  8372." 

Thereafter  the  executor  of  the  will  filed  a 
petition  for  the  probating  thereof  as  a  for- 
eign will  In  the  probate  court  of  Chautauqua 
county,  Kan.  The  deceased  at  his  death  left 
real  estate  In  Kay  county,  Okl.,  and  also  240 
acres  in  Chautauqua  county,  Kan.  The  will 
was  admitted  to  probate  in  Chautauqua  coun- 
ty, and  the  appellant  filed  his  petition  therein 
to  share  in  the  distribution  of  the  estate  in 
Kansas.  The  facts  were  stipulated  as  fol- 
lows: 

"•  •  •  D.  D.  Martin,  departed  this  life 
on  the  5th  day  of  February,  1911 ;  that  his 
son  George  Martin,  departed  this  life  on  the 
23d  day  of  March,  1909,  leaving  Loyal  M.  Mar- 
tin, as  his  only  child,  and  that  the  deceased,  D. 
D.  Martin,  both  at  the  time  of  making  and 
publishing  his  will  and  at  the  time  of  his 
death,  was  domiciled  in  the  county  of  Kay  and 
state  of  Oklahoma." 

On  the  hearing  of  the  petition.  It  was  de- 
nied by  the  probate  court  of  Chautauqua 
county,  an  appeal  was  then  taken  to  the  dis- 
trict court  of  that  county,  where  the  peti- 
tion was  also  denied,  and  the  case  is  brought 
here  for  review. 

[1,2]  It  is  contended  by  appellant  that  the 
will  has  been  construed  by  a  court  of  com- 
petent Jurisdiction  and  Judgment  awarded 
thereon  in  Oklahoma,  which  state  was  the 
domicile  of  the  testator  at  the  time  of  his 
death  and  when  the  will  was  made;  that 
the  courts  of  this  state  should  adopt  and 
follow  such  construction. 

The  language  of  the  will  Is  not  ambiguous, 
but  is  plain,  and  no  construction  thereof  is 
necessary.  The  only  question  for  considera- 
tion here  is  whether  the  district  court  should 
have  determined  the  case  in  accordance  with 
the  law  of  the  domicile  of  the  testator  or  by 
the  law  of  Kansas. 

In  the  recent  Case  of  McLean,  92  Kan.  ^6, 
140  Pac.  847,  it  was  said: 

"The  rights  of  the  parties  depend,  first,  on 
whether  the  laws  of  Kansas  or  of  Kentucky  or 
Oklahoma  are  to  be  applied.  It  is  believed  to 
be  a  universal  rule  that  the  descent  of  real 
property  is  governed  by  the  law  of  the  state  or 
nation  within  which  it  is  situated.  14  Cyc.  21. 
In  accordance  with  the  general  rule,  we  bold 
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that  the  law  of  Kansas  determines  the  descent 
of  the  property  in  dispute,  and  that  it  is  en- 
tirely immaterial  what  the  law  of  Kentucky  or 
Oklahoma  may  be." 

It  is  also  said  In  the  syUabiu  in  the  same 
case: 

"Upon  the  death  of  the  owner,  the  descent  pf 
bis  real  property  situated  in  this  state  is  gov- 
erned solely  by  chapter  33  of  the  General  Stat- 
utes of  1909." 

In  chapter  33  of  the  General  Statutes  of 
1909,  2935-2967,  the  provisions  seem  to  re- 
fer to  the  distribution  of  property  where  no 
will  of  the  deceased  has  been  probated.  The 
right,  however,  of  disposing  of  property  by 
will  Is,  of  course,  fully  recognized  in  this 
state,  as  provided  in  section  9776  of  the  Gen- 
eral Statutes  of  1909. 

There  is  no  law  in  tills  state  for  the  emen- 
dation or  correction  of  a  will  as  there  is  in 
Oklahoma  upon  which  the  decision  of  the 
district  court  of  Kay  county,  Okl.,  was  based. 
No  contest  of  the  will  was  instituted,  and  the 
efTect  of  the  Judgment  is  that  the  land  in 
this  state  descends  to  the  beneficiaries  named 
therein. 

We  find  no  error  In  the  decision  of  the 
district  court,  and  the  judgment  Is  affirmed. 
All  the  Justices  concur. 


(93  Kan.  769) 

BERNER  V.  WHITTELSEY  MERCANTILE 

CO.   et  al.    (No.   19147.) 

(Supreme  C^urt  of  Kansas.    Jan.  9,  1915.) 

(SvUalut  Iv  tJ^e  Oovrt.) 
Release   (|  34*)— Claim  fob  Pebsonai.  In- 
jury—Right TO  Sue  fob  Death. 

Where  the  plaintiff  dies  during  the  penden- 
cy of  ao  action  for  personal  injury,  and  a  re- 
vivor is  had  in  the  name  of  an  administrator, 
who  accepts  a  payment  in  full  satisfaction  of  all 
claims,  no  further  recovery  can  be  bad  for  the 
benefit  of  the  next  of  kin,  upon  the  theory  that 
the  death  was  due  to  the  injury  which  was  the 
basis  of  the  original  action. 

TEd.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  §  82 ;   Dec.  Dig.  §  34.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Charles  L.  Bemer,  administra- 
tor, against  the  Whlttelsey  Mercantile  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

W.  I.  Jamison,  of  Topeka,  for  appellant 
Matt  Campbell,  of  Topeka,  for  appellees. 

MASON,  J.  Martha  L.  Schmidt  brought 
an  action  against  several  defendants  for  in- 
juries caused  by  the  bite  of  a  dog.  While  the 
case  was  pending  the  plaintiff  died,  and  the 
action  was  revived  in  the  name  of  her  admin- 
istrator. The  matter  was  then  settled  by  the 
defendants'  paying  $1,000,  in  consideration 
of  which  the  administrator  executed  a  re- 
lease In  these  words : 

"Before  the  completion  of  the  trial  of  the 
above-entitled  action  I  agree  with  said  defend- 
ants, with  the  consent  of  the  probate  court,  to 
accept  the  sum  of  $1,000,  in  full  of  all  dam- 


ages claimed  in  said  action  and  to  dismiss  the 
same  at  their  costs.  And  thereupon  I  dis- 
missed said  action  with  prejudice,  and  hereby 
acknowledge  the  receipt  from  said  defendants 
of  said  sum  of  $1,000,  which  I  accept  as  pay- 
ment in  full  of  all  claims  for  damages  against 
said  defendants,  or  any  of  them,  this  9t£  day 
of  March,  1011." 

Thereafter  the  administrator  began  a  new 
action  against  the  same  defendants,  for  the 
benefit  of  the  next  of  kin,  alleging  that  the 
death  of  Martha  L.  Schmidt  resulted  from 
the  effects  of  the  dog's  bite.  A  demurrer  to 
the  evidence  was  sustained,  upon  the  groun(< 
that  the  proceedings  already  referred  to  con- 
stituted a  bar.  The  plaintiff  appeals.  Our 
statute  provides  that: 

"When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  per- 
sonal representatives  of  the  former  may  main- 
tain an  action  therefor  against  the  latter,  if 
the  former  might  have  maintained  an  action 
had  he  lived,  against  the  latter  for  an  injury  for 
the  same  act  or  omission."  Civ.  Code,  $  419 
(Gen.  St  1909,  ft  6014). 

By  the  great  weight  of  authority  an  ac- 
tion cannot  be  maintained  under  such  a  stat- 
ute, where  the  injured  person  in  his  lifetime 
has  made  a  settlement  and  released  his  claim 
for  the  loss  occasioned  to  him.  Such  Is  the 
law  in  this  state.  The  conflict  in  the  cases 
is  noted,  and  the  reasons  for  the  rule  sta|:ed, 
in  Sewell  v.  Railway  Co.,  78  Kan.  1,  11-16, 
96  Pac.  1007.  See,  also,  note,  27  L.  R.  A. 
(N.  S.)  176;  note,  1  Ann.  Cas.  232;  1  C.  J. 
526;  Perry  v.  P.,  B.  &  W.  R.  R.,  1  Boyce 
(Del.)  309,  77  Atl.'725;  Mooney  v.  City  of 
Chicago,  239  III.  414,  88  N.  E.  194 ;  Melltch 
V.  United  Rwys.  &  E.  Co.,  121  Md.  457,  88  Atl. 
229. 

Upon  the  death  of  Mrs.  Schmidt  her  cause 
of  action  survived,  and  could  be  prosecuted 
by  the  administrator  (Civ.  Code,  g  417 ;  Gen. 
St.  1909,  i  6012),  unless  her  death  was  the 
result  of  the  bite  of  the  dog,  in  which  case 
no  action  could  be  maintained,  except  under 
the  death  claim  statute  (City  of  Eureka  v. 
Merrifleld,  53  Kan.  794,  37  Pac.  113;  Mar- 
tin V.  Railway  Co.,  58  Kan.  475,  49  Pac.  605). 
Inasmuch  as  the  administrator  elected  to 
prosecute  the  original  action — a  course  open 
to  him  only  if  the  death  was  not  due  to  the 
bite — and  received  a  substantial  sum  on  that 
theory,  he  cannot  be  permitted  to  assert  the 
contrary  and  so  obtain  a  second  recovery. 
This  result  Is  a  necessary  consequence  of  the 
view  that  no  cause  of  action  for  the  benefit 
of  the  next  of  kin  can  exist  where  the  claim 
of  the  Injured  person  has  been  released  or 
satisfied.  In  a  situation  entirely  similar  to 
that  here  presented  It  was  said : 

"If  •  •  •  by  settlement  or  recovery  in  or 
as  of  his  lifetime  no  right  of  action  existed  or 
remained  in  the  intestate,  none  survived  to  his 
executor  or  administrator.  So,  also,  if  by  set- 
tlement or  recovery  by  the  intestate  in  or  as  of 
his  lifetime  no  liability  rested  upon  the  wrong- 
doer at  his  decease,  none  survived  his  death 
against  the  wrongdoer.  Although  such  recov- 
ery should  be  by  an  executor  or  administrator 
in  a  suit  commenced  by  the  intestate,  or  com- 
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menced  by  aach  executor  or  admtaiistrator,  if 
the  recovery  be  in  the  ri^ht  of  the  intestate 
while  liTing,  such  recovery,  in  legal  effect,  would 
antedate  the  death  of  the  intestate,  exhaust  hia 
right  of  action,  and  nothing  would  remain  to 
survive  for  a  subsequent  action.  It  would  alsp 
exhaust  the  liability  of  the  wrongdoer,  and  no 
liability  would  remain  to  be  enforced  in  a  sub- 
sequent suit"  James  Legg,  Jr.,  Adm'r,  v.  Hen- 
ry S.  Britton,  64  Vt.  652,  658,  24  AO.  1016, 

loir. 

See,  also,  McGahey  ▼.  Nassau  Electric  K. 
B.  Co.,  61  App.  Dlv.  281,  64  N.  T.  Supp.  965, 
affirmed  in  166  N.  Y.  617,  59  N.  E.  1126. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(9S  Kan.  <71) 

WHITELEY  et  al.  -v.  WATSON  et  aLt 
(No.  18891.) 

(Snpreme  Court   of   Kansas.     Jan.  9,   1916.) 

{Syttahut  by  tk«  Oonri.) 

1.  Tbusts  (i  44*)— Tbust  Deed— Action  to 
Set  Abide — Fraud  and  Undux  Influekob 

— ^UFFICIENCT   or  EVIDENCE. 

In  this  action  commenced  by  heirs  at  law 
to  set  aside  a  trust  deed  made  by  their  ancestor 
for  the  benefit  of  other  heirs  and  their  children, 
on  the  ground  of  undue  influence  and  fraudulent 
conduct  of  the  grantee  in  obtaining  the  deed, 
and  upon  the  ground  also  that  it  had  never  been 
delivered,  it  is  held,  that  the  findings  of  the  dis- 
trict court  upon  these  issues  are  sustained  by 
competent  evidence. 

[Ed.  Nota— For  other  cases,  see  Trusts,  Cent 
Dig.  8i  66-68;   Dec.  Dig.  S  44.*] 

2.  Appeal  and  Ebbob  ({  1170*)— Habiilkss 
Errob— Admission  of  Evidence. 

Objections  to  the  admissibility  of  certain 
evidence  are  considered  and  found  to  be  im- 
material because  the  Endings  of  fact  are  sup- 
ported by  competent  evidence,  aside  from  the 
testimony  objected  to  which  does  not  appear  to 
have  prejudicially  affected  the  substantial  rights 
of  the  parties  objecting  thereto. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4032,  4066,  4OT5,  4098, 
4101,  4454,  4540M645;    Dec.  Dig.  {  1170.*] 

8.  CoMPRoinSE  AND  Settuement  ({  4*)— Stip- 
ulation— VAUDnr. 

The  ruling  upon  a  stipulation  for  settle- 
ment made  upon  certain  conditions  not  fulfilled, 
is  considered  and  approved. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  iS  7-8;  Dec.  Dig. 
{  4.*] 

Appeal  from  District  Court,  Leavenwortb 
County. 

Action  by  William  A.  Whlteley  and  others 
against  Gertie  Watson  and  others.  From 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Latbrop,  Morrow,  Fox  &  Moore,  of  Kansas 
City,  Mo.,  and  M.  N.  McNaughton,  of  Leaven- 
wortb, for  appellants.  McCune,  Harding, 
Brown  &  Murphy,  of  Kansas  City,  Mo.,  Crane 
&  Woodbum  Bros.,  of  Holton,  and  Piatt  & 
Marks  and  Spencer  Harris,  all  of  Kansas 
City,  Mo.,  for  appellees. 

BENSON,  J.  This  Is  an  action  to  set  aside 
a  conveyance  of  815  acres  of  land  in  Leaven- 
wortb county,  made  by  Abner  Wbiteley  to 


blB  granddaughter  Gertie  Watson,  In  trust 
to  pay  the  net  annual  Income  to  the  grantor 
during  his  life,  then  to  herself  and  ber  broth- 
er George  in  equal  shares  during  tbeir  re- 
spective lives,  upon  the  death  of  either,  hia 
or  her  share  of  the  Income  to  be -paid  to  the 
children  of  the  one  deceased,  and  upon  the 
death  of  both  the  property  to  t>e  deeded  by 
the  successor  in  trust  to  their  children. 

The  plaintiffs  are  WllUam  A.  Whlteley, 
a  brother,  and  Goldie  Cole,  a  sister,  of  Gertie 
Watson  and  George  Whltely,  iaiaeA  with  the 
Convention  City  Investment  Company,  which 
claims  an  Interest  under  William  and  Goldie. 
The  action  Is  based  upcHi  two  grounds  alleg- 
ed in  the  petition,  viz.,  fraudulent  conduct 
and  undue  Influence  of  Gertie  Watson  In  pro- 
curing the  execution  ot  the  deed,  and  the 
failure  of  the  grantor  to  deliver  it  A  like 
trust  deed  of  the  same  date,  having  the  same 
parties,  conveying  800  acres  of  land  In  Platte 
county.  Mo.,  Is  the  subject  of  a  similar  action 
In  that  state.  Both  deeds  are  dated  Febru- 
ary 26,  1907. 

[1]  The  evidence  Is  very  voluminous,  and 
covers  many  transactions,  some  bearing  only 
remotely  upon  the  questions  to  be  decided. 
Four  abstracts — two  by  each  of  the  parties — 
are  presented,  comprising  over  840  printed 
pages.  Much  of  the  evidence  is  repeated  In 
lengthy  briefs  and  supplemental  briefs.  The 
Issues,  however,  are  simple,  viz..  Was  the 
deed  procured  through  fraud?  and  was  it 
delivered?  The  district  court  found  against 
the  plaintiffs  upon  both  questions ;  our  duty 
is  to  determine  whether  these  findings  are 
sustained  by  competent  evidence. 

To  show  undue  influence,  evidence  was 
allowed  of  a  trust  deed  made  by  Abner 
Wbiteley  to  the  same  granddaughter  In  the 
year  1895,  conveying  700  acres  of  land  In 
Carroll  county.  Mo.,  and  subsequent  transac- 
tions extending  over  several  years.  Mr. 
Whlteley,  the  ancestor,  was  bom  In  the  year 
1816.  He  was  successful  In  the  accumula- 
tion of  property.  He  had  two  sons,  Bennett 
and  Franklin,  and  a  daughter,  Mary,  ;aow 
Mrs.  Snyder.  Bennett  died  in  the  year  1893, 
having  conveyed  the  land  in  Carroll  county. 
Mo.,  which  bad  previously  belonged  to  him, 
to  his  father.  He  was  111  with  tuberculosis 
for  some  time  before  his  death,  which  caused 
him  to  live  alone  for  a  time  In  a  cabin  near 
the  western  boundary  of  this  state,  where  he 
died,  attended  at  the  time  only  by  his  daugh- 
ter Gertie,  then  less  than  20  years  of  age  and 
unmarried.  The  evidence  tends  to  show 
that  Bennett  and  his  wife  had  not  lived  hap- 
pily together  for  some  time  before  bis  death. 
Besides  his  widow,  he  left  his  sons,  George 
and  William,  and  his  daughters,  Gertie  and 
Goldie,  then  seven  years  at  age,  his  only 
heirs.  Abner  Whlteley  conveyed  the  Carroll 
county  land  to  Gertie,  who  was  then  Mrs. 
Watson,  in  trust  for  the  benefit  of  all  of  Ben- 
nett's children  during  their  lives,  with  re- 
mainder to  their  children.     Gertie  appears 
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to  have  been  capable  and  energetic,  and  her 
grandfather  had  confidence  in  her  business 
ability  and  integrity.  Some  friction  ensued 
between  the  brothers  and  Goldle  and  Mis. 
Watson  concerning  the  trust  estate,  but  she 
continued  to  execute  the  trust  under  the 
deed,  and  its  validity  is  not  drawn  in  ques- 
tion. Mr.  Whiteley,  who  at  that  time  was 
vigorous  and  possessed  of  great  business  ca- 
pacity, counseled  freely  with  Mrs.  Watson 
concerning  the  trust  estate,  visiting  the  prop- 
erty two  or  three  times  a  year,  usually  stop- 
ping with  her.  He  lived  at  different  places 
with  bis  children.  In  Leavenworth  and  in 
Platte  and  Jackson  counties,  Mo.,  but  not 
with  Mrs.  Watson  until  the  last  year  at  his 
life.  In  the  year  1902  he  purchased  the  land 
in  controversy  in  this  action,  and  for  some 
years  before  that  time  bad  owned  the  Platte 
county  land.  He  also  owned  a  sectloil  of  land 
In  Wyandotte  county  and  considerable  Jand 
in  California.  Besides  the  conveyance  in 
trust,  assailed  in  this  action,  Abner  Whiteley 
conveyed  his  land  in  California  to  his  daugh- 
ter, Mrs.  Snyder,  as  her  prospective  share, 
and  the  section  in  Wyandotte  county  to  0. 
W.  Babcock  In  trust  for  the  ben^t  of  the 
children  of  his  deceased  son,  Franklin,  to 
have  the  net  Income  during  minority  and  the 
fee  when  the  youngest  reaches  majority. 
Wllliani  and  Ooldle,  the  two  of  Bennett's 
Children  not  provided  for  in  the  final  dispo- 
sition of  the  grandfather's  land  made  under 
the  trust  deeds  to  the  Leavenworth  and 
Platte  county  lands,  contend  that  they  were 
excluded  through  the  malign  Influence  and 
fraud  of  their  sister,  Mrs.  Watson,  while  her 
contention  is  that  the  deeds  were  the  product 
of  his  own  free,  voluntary,  and  deliberate 
purpose.  Evidence  was  given  in  support  of 
both  theories,  covering  much  famUy  history 
and  many  details  of  individual  conduct, 
which  it  la  useless  to  review,  since  the  testi- 
mony is  conflicting  and  the  findings  of  the 
trial  court  determine  the  facts.  The  plain- 
tiffs, however,  insist  that  notwithstanding 
this  elementary  rule,  the  undue  influence  of 
Mrs.  Watson  is  established  by  the  application 
of  well-settled  principles  of  law  to  one  or 
more  of  the  findings  of  fact  The  findings 
which  it  Is  deemed  necessary  to  consider  In 
determining  this  contention  are: 

"(5)  The  court  finds  that  at  the  time  of  the 
date  of  the  deed  in  issue,  to  wit,  February  25, 
1907,  and  at  all  times  prior  thereto,  and  at  aU 
times  thereafter,  up  to  the  time  of  his  last  ill- 
ness, Abner  Whiteley  was  a  man  of  strong  mind 
and  will  power  and  nnosual  business  capacity, 
and  that  from  the  time  of  the  death  of  his  son 
Bennett  Whiteley  in  1893,  he  managed  and  con- 
trolled all  of  his  business  affairs  without  the 
advice  of  any  one^  and  that  with  the  exception 
of  the  period  of  tune  from  the  death  of  bis  son 
Bennett,  in  1893,  until  April  4,  1895,  during 
which  time  Gertie  Watson  acted  as  his  agent 
In  the  renting  of  the  Carroll  county  farm,  after- 
wards deeded  to  her  in  trust,  Abner  Whiteley, 
actively  and  alone,  managed  and  controlled  and 
attended  to  all  business  affairs  connected  with 
the  running  of  all  bis  farm  lands,  and  per- 
sonally attended  to  all  his  business  affairs  of 
every  kind,  and  that  he  was  not  dependent  up- 


on Gertie  Watson  for  advice  as  to  the  control  or 
management  of  his  property. 

"(6)  Abner  Whiteley  died  aged  92  years  and 
about  5  months,  and  that  'on  February  25,  1907, 
and  for  several  years  prior  thereto,  and  at  all 
times  thereafter  up  to  his  death,  Abner  Whiteley 
was  feeble  in  body ;  his  eyesight  impaired  by 
reason  of  old  age ;  his  hearing  defective ;  he 
was  afflicted  with  a  bowel  trouble  that  at  times 
prevented  the  control  of  his  bowels;  and  that 
subsequent  to  February  25,  1907,  and  prior  to 
June  L  1907,  he  met  mth  an  accident  that  crip- 
pled bun  and  made  it  difficult  for  him  to  get 
abont  from  that  time  to  the  date  of  his  death. 

"(7)  On  the  25th  day  of  February,  1907,  and 
for  several  years  prior  thereto,  and  from  said 
date  until  the  death  of  Abner  Whiteley,  there 
existed  between  the  said  Gertie  Watson  and 
the  said  Abner  Whiteley  a  relation  of  friend- 
ship and  confidence,  but  that  the  character  of 
that  relation  of  friendship  and  confidence  was 
not  such  a  relation  of  confidence  and  trust  such 
as  the  law  presumes  and  from  which  the  court 
should  find  in  this  case  that  the  deed  of  trust 
in  question  to  the  Leavenworth  county  land, 
dated  February  26,  1907,  and  set  out  in  finding 
two  hereof,  was  signed  and  acknowledged,  and 
that  the  said  Abner  Whiteley  ima  induced  to 
sign  and  acknowledge  said  deed  in  question 
through  and  on  account  of  the  undue  influence 
of  Gertie'  Watson. 

"(S)  Abner  Whiteley  never  lived  with  defend- 
ant Gertie  Watson  prior  to  June  1,  1907.  and 
that  defendant  Gertie  Watson  never  lived  in  the 
same  bouse  or  In  the  same  city  with  Abner 
Whiteley,  prior  to  June  1,  1907. 

"(9)  •  •  ♦  Gertie  Watson  only  visited 
Abner  Whiteley  once  from  the  time  of  the  death 
of  her  father  up  to  the  time  of  her  moving  to 
Kansas  City,  Mo.,  in  1906,  and  that  she  only 
visited  him  after  coming  to  Kansas  City  and 
prior  to  his  coming  to  uve  with  her  on  June 
1. 1907,  three  or  four  times.  That  Abner  White- 
ley  only  visited  at  the  home  of  defendant  Ger- 
tie Watson  In  Carroll  county.  Mo.,  two  or  three 
times  a  year.  That  he  only  visited  at  her  home 
in  Kansas  City,  Mo.,  after  1906,  and  prior  to 
June  1,  1907,  except  at  infrequent  intervals 
when  on  his  way  to  the  Babcock  farm. 

"^10)  Gertie  Watson  was  named  by  Abner 
Whiteley  as  trustee  in  the  Carroll  county  deed, 
and  in  the  Leavenworth  county  deed  in  question, 
without  anj^  solicitation  on  her  part  and  against 
her  own  wishes. 

"(11)  Abner  Whiteley,  at  various  times  and  to 
vanous  persons,  stated  prior  to  February  25, 
1907,  that  he  intended  to  deed  the  Havens  or 
High  Prairie  farm  (being  the  farm  in  question) 
to  Gertie  Watson  as  trustee  for  herself  and 
George  Whiteley,  and  their  children. 

"(12)  The  names  of  Goldie  Cole  and  William 
A.  Woiteley  were  not  in  the  deed  in  question, 
and  that  Abner  Whiteley,  for  several  years  prior 
to  February  25,  1907,  had  intended  to  disinherit 
Goldie  Cole  and  William  A.  Whiteley,  on  ac- 
count of  their  own  actions,  and  that  his  deci- 
sion to  omit  their  names  as  beneficiaries  and 
grantees  in  the  deed  in  question  was  occasioned 
by  their  own  misconduct,  and  that  Abner  White- 
ley  himself,  of  his  own  knowledge,  knew  of  this 
misconduct  on  their  part,  and  that  he  was  not 
induced  to  cut  them  out  from  the  participation 
in  this  property  in  question  by  reason  of  any 
statements  or  influence  of  defendant  Gertie 
Watson,  and  that  the  omission  of  their  names 
from  the  deed  in  question  was  not  occasioned 
by  any  undue  influence  of  Gertie  Watson. 

"(13)  "Abner  Whiteley,  at  the  time  of  the 
execntion  of  said  deed  in  question,  was  of  suffi- 
cient mental  capacity  to  make  a  deed,  and  that 
he  did,  on  February  25, 1907,  execute  and  deliv- 
er said  deed  in  question  to  the  Leavenworth 
county  land  to  Gertie  Watson,  defendant  there- 
in, and  at  the  time  of  so  doing  was  acting  upon 
his  own  volition,  and  did  not  do  so  by  reason  oi 
any  undue  or  improper  influence  exercised  by 
defendant,  Gertie  Watson,  upon  him." 
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Ill  addition  to  the  foregoing  findings  on  the 
particular  questions  of  undue  influence  and 
failure  of  delivery,  the  district  court  in  ex- 
press terms  found  all  the  Issues  In  favor  of 
Mrs.  Watson.  One  of  the  conduslous  of  law 
is: 

"That  the  evidence  In  this  case  of  the  rela- 
tion between  Abner  Whiteley  and  Gertie  Wat- 
son is  not  su£Scient  to  raise  a  presumption  that 
the  execution  or  delivery  of  the  deed  in  ques- 
tion was  procured  by  the  exercise  of  undue  in- 
flneace  of  Gertie  Watson  over  Abner  Whiteley." 

llie  particular  contention  of  the  plaintiffs 
above  referred  to  concerning  these  findings 
Is  that,  upon  the  relation  of  friendship  and 
confidence  expressly  found  by  the  court,  a 
prima  facie  case  of  undue  Influence  was  es- 
tablished, and  that  the  conclusion  to  the 
contrary  evinces  a  misapprehension  of  the 
law  governing  the  case.  If  It  should  be  con- 
ceded that  a  prima  fade  case  Is  shown  by 
that  finding  standing  alone,  it  is  rebutted  by 
other  finding^  copied  above.  It  cannot  be 
disputed  that  this  Is  the  Inevitable  result  of 
all  the  facta  found  by  the  court  when  con- 
sidered together,  as  they  must  be.  It  is  not 
permissible  to  make  one  finding  alone  the 
ground  for  reversing  a  judgment  disregard- 
ing all  others. 

The  question  of  delivery  will  now  be  con- 
sidered. Upon  this  issue  the  district  court 
found: 

"That  on  or  about  the  26th  day  of  February, 
1007,  Abner  Whiteley,  without  any  undue  in- 
fluence of  Gertie  Watson,  had  the  deed  to  the 
Leavenworth  county  land  In  question,  as  set 
out  in  finding  2,  prepared ;  that  on  said  Feb- 
ruary 25,  1907,  Abner  Whiteley  signed  and 
acknowledged  the  same  and  caused  it  to  be  de- 
livered to  the  defendant  Gertie  Watson.   »   •   »  " 

"After  the  date  of  the  execution  of  the  deed 
in  question,  to  wit,  February  25,  1007,  Abner 
Whiteley  frequently  stated  to  various  persons 
that  he  had  deeded  the  Havens  or  High  Prairie 
farm  to  Gertie  Watson  as  trustee  for  herself 
and  George  and  their  children,  and  that  he 
bad  delivered  such  deed  to  defendant  Gertie 
Watson,  and  that  he  continned  to  make  such 
statements  up  to  the  time  of  his  death.    •    •    • 

"The  deed  in  question  in  this  case,  heretofore 
set  out  in  the  finding  No.  2  hereof  as  the  Leaven- 
worth county  deed,  was  duly  signed,  acknowl- 
edged, and  delivered  by  Abner  Whiteley  to  de- 
fendant Gertie  Watson  prior  to  his  death,  and 
that  he  was  not  induced  so  to  do  by  reason  of 
any  improper  or  undue  influence  of  said  de- 
fendant Gertie  Watson." 

It  appears,  therefore,  that  the  court  not 
only  found  that  the  deed  bad  been  delivered, 
but  also  found  that  the  grantor  had  stated 
that  he  had  delivered  it,  continuing  to  make 
snch  statements  at  different  times  until  bis 
death.  The  plaintiffs  Insist  that  these  repeat- 
ed findings  are  not  supported  by  the  evidence. 
But,  searching  through  the  many  voluminous 
abstracts,  evidence  appears  of  repeated  state- 
ments of  the  grantor  that  he  bad  deeded  the 
property  in  trust  to  Gertie,  that  she  had 
the  deeds  (referring  to  both  the  Leavenworth 
and  Platte  county  deeds),  and  the  testimony 
of  two  witnesses  at  least  that  he  had  said 
that  he  had  delivered  the  deeds  to  her.  One 
witness  testified  that  Mr.  Whiteley  told  him 


that  he  had  the  attorney  (naming  bim)  who 
drew  the  deeds  deliver  them  in  bis  presence 
to  Mrs.  Watson.  She  testified  that  she  re- 
ceived them  at  that  time  from  the  attorney 
so  named  and  kept  them  in  her  possession  all 
the  time  until  her  grandfather  died.  They 
were  found  in  her  possession  when  be  died. 
Upon  this  and  other  evidence  the  finding  of 
delivery  must  be  sustained. 

[2]  Objections  to  testimony  will  be  briefly 
considered.  The  plaintiffs  offered  testimony 
tending  to  show  that  George  Whiteley  and 
bis  wife  called  at  Mrs.  Watson's  home  a  lit- 
tle before  their  grandfather's  death,  and  ask- 
ed to  see  the  deed  in  question  and  the  Platte 
county  deed,  and  that  she  produced  them  by 
going  first  to  a  dresser  and  then  to  a  closet 
and  bringing  them  concealed,  by  throwing 
her  apron  over  them  as  she  passed  near 
where  taer  grandfather  was  sitting.  In  re- 
buttal Mrs.  Watson's  attention  was  called  to 
this  testimony,  and  she  testified,  in  substance, 
that  she  took  the  deeds  from  a  cupboard  in 
the  same  room  and  showed  them  to  her 
brother  and  sister  making  no  effort  at  con- 
cealment She  was  then  asked  whether  her 
grandfather  ever  saw  the  deeds  in  her  pos- 
session. An  objection  was  made  that  an  an- 
swer would  "bring  out  transactions  with  a 
deceased  person  and  would  be  a  conclusion." 
The  objection  being  overruled,  she  answered 
in  the  affirmative. 

Mr.  Babcock,  trustee  in  the  deed  of  the 
Jackson  county  lands  for  the  benefit  of 
Franklin  Wbiteley's  children,  was  allowed  to 
testify,  over  the  plalntliTs  objection,  to  a 
conversation  with  Abner  Whiteley  relating 
to  the  delivery  of  the  deed  in  question.  The 
objection  was  based  upon  the  alleged  incom- 
petency of  the  witness  under  the  statute,  ex- 
cluding conversations  by  a  party  in  certain 
cases  with  a  person  since  deceased.  Arthur 
Watson,  a  defendant,  a  son  of  Mrs.  Wataon, 
the  trustee,  who  will  be  entitled  to  a  share 
in  the  land  on  the  death  of  his  mother  and 
his  uncle  George,  was  permitted,  over  the 
same  objection,  to  testify  to  a  conversation 
to  which  Abner.  Whiteley  told  him,  using  the 
witness'  language,  "that  he  was  leaving  the 
deeds  in  care  of  my  mother,  and  tbat  it  was 
to  be  ours  at  her  death,  and  at  my  uncle's 
death  his  children  was  to  receive  his  part" 
Objection  on  the  same  ground  was  made  to 
the  testimony  of  Mr.  Watson,  husband  of 
the  trustee.  It  should  be  observed  that  he 
does  not  have  any  Interest  in  the  property 
except  an  inchoate  interest  In  one-half  of 
the  net  rents  and  profits  to  be  paid  to  his 
wife  during  her  lifetime.  The  fee,  it  will 
be  remembered,  will  vest  In  her  children  and 
William's  children  at  her  death,  but  not  in 
him  or  bis  wife. 

Without  discussing  the  question  whether 
the  testimony,  or  any  part  of  It,  to  which  the 
objections  were  made  should  have  been  ex- 
cluded, it  is  sufficient  to  say  that  there  was 
ample  evidence  upon  the  matters  to  which 
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It  related  to  sustain  every  finding  U  may 
have  tended  to  prove,  and  its  admission  was 
therefore  ImmateriaL  The  rule  is  settled  in 
this  jurisdiction  that: 

"The  admission  of  incompetent  evidence  in  a 
trial  by  the  court  where  there  is  competent  evi- 
dence to  support  the  findings  does  not  afford 
ground  for  reversal  unless  prejudice  is  affirma- 
tively shown."  Gordon  v.  Gordon,  92  Kan.  730, 
142  Pac.  242. 

See,  also,  CivU  Code,  |  581  (Gen.  St  1909, 
i  6X76). 

Some  objection  is  made  to  the  exclusion  of 
testimony  of  a  witness  ottered'  in  rebuttal. 
The  witness  was  an  attorney  for  one  of  the 
plaintiffs,  and  had  already  been  examined  at 
length  at  different  times  when  previously  on 
the  stand.  The  trial  had  been  prolonged,  the 
evidence  sought  does  not  appear  to  have  been 
very  important,  and  the  court  exercised  a 
Just  discretion  in  declining  to  hear  It 

[S]  Fending  an  action  between  the  same 
parties  to  set  aside  the  trust  deed  to  the 
Platte  county.  Mo.,  lands,  a  stipulation  for 
settlement  of  both  cases  was  signed  by  the 
attorneys  for  the  adult  parties.  The  stipula- 
tion provided  that  it  was  made  upon  condi- 
tion that  the  heirs  of  Franklin  Whiteley 
should  agree  to  its  terms  within  60  days,  and 
if  not  so  agreed  to,  the  stipulation  should  be 
void.  That  action  was  continued  to  make 
Franklin  Whiteley's  heirs  (who  are  minors) 
parties  to  the  action  as  their  interests  would 
be  affected  by  the  proposed  settlement  This 
stipulation  having  been  pleaded  by  the  plain- 
tiffs, the  district  court  found  that  two  mi- 
nor defendants  already  impleaded  were  nec- 
essary parties  to  this  action,  whom  the  stip- 
ulation did  not  bind  or  purport  to  bind,  and 
also  th^t  the  action  had  been  dismissed  as 
to  the  heirs  of  Franklin  Whiteley,  which 
made  it  impossible  to  carry  the  stipulation 
into  effect  This  ruling  is  complained  of, 
especially  by  the  Convention  City  Investment 
Company,  which  claims  an  Interest  as  gran- 
tee of  George  Whiteley  and  Goldie  Cole,  its 
coplaintiffs,  but  the  complaint  is  without  mer- 
it No  discussion  of  the  question  seems  to  be 
necessary. 

The  judgment  is  afSrmed.  All  the  Justices 
concurring. 

m  Kan.  63S) 

spadra-ci/Auksville  coal  co.  t. 

KANSAS  ZINC  CO.     (No.  18669.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 

(Byllabvt  6w  ihe  Court.} 

1.  CoBPORATioNS  (J  579*)— Transfeb  ok  Pbop- 
KRTT— Debts— Liability  of  Nkw  Cobpora- 
noN. 

A  manufacturing  cori>oration,  without  hav- 
ing issued  any  shares  of  its  authorized  capital 
stock,  gave  a  mortgage  on  all  of  its  property  to 
secure  an  issue  of  bonds,  with  a  provision  that 
upon  default  in  the  payment  of  interest,  the 
bondholders  were  authorized  to  take  all  the 
mortgaged  property  into  their  possession  through 
the  trustee,  and  operate  and  manage  the  busi- 
ness and  property  as  a  going  concern,  for  the 


purpose  of  preserving  it  as  security.  The  com- 
pany defaulted  on  its  payments,  and  at  the  re- 
quest of  a  majority  of  the  bondholders  the  trus- 
tee took  possession  of  all  the  property  and  busi- 
ness, making  one  of  the  principal  bondholders  its 
agent,  and  the  business  was  continued  for  more 
than  two  years  by  the  bondholders  in  the 
name  of  the  mortgagor.  Thereafter,  at  the 
request  of  the  Ixtndholders  the  trustee  foreclosed 
the  mortgage,  and  the  property  was  sold  under 
the  decree  and  purchased  by  the  bondholders, 
who  thereupon  organized  a  new  company  as  a 
holding  company  to  take  the  title  to  the  prop- 
erty, and  the  sheriff's  deeds  were  made  convey- 
ing all  the  property  to  the  new  company,  none 
of  the  authorized  capital  stock  of  which  was  is- 
sued. No  consideration  was  paid  for  the  pur- 
chase of  the  property  by  the  new  company,  ex- 
cept the  interest  its  mcorporators  owned  as 
bondholders.  In  an  action  by  plaintiff  to  recov- 
er for  material  and  supplies  furnished  to  the 
bondholders  while  in  possession,  and  which  were 
used  for  the  purpose  of  preserving  the  property 
as  security  for  the  bonds,  it  is  held  that  it  would 
constitute  a  fraud  on  the  rights  of  the  plaintiff 
to  permit  the  new  company  to  acquire  the  title 
to  the  property  freed  from  such  obligations; 
that  the  circumstances  surrounding  the  creation 
of  the  new  corporation  and  its  succession  to  the 
business  and  property  of  the  old  show  that  there 
was,  in  fact,  no  purchase,  but  merely  a  change 
in  the  capacity  in  which  the  business  was  con- 
ducted. The  same  persons  who  conducted  the 
business  as  bondholders  in  possession  as  mort- 
gagees, changed  from  partners  or  bondholders  to 
incorporators  of  the  new  company,  and  therefore 
plaintiff  was  entitled  to  judgment  against  the 
new  company. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  2307,  2309,  2313-2318 ;  Dec.  Dig. 
§  579.*] 

2.  New  Trial  (§§  125,  130*)— Appeal  and 
Error— Presentation  Bblow— Rulings  on 
Evidence— Motion  for  New  Trial— State- 
ment OF  Grounds — Sufficiency. 

In  a  motion  for  a  new  trial,  it  is  sufficient 
to  set  forth  the  grounds  in  the  language  of  the 
statute;  and,  where  such  a  motion  recites  "er- 
roneous rulings"  as  one  of  its  grounds,  appellant 
can  have  a  review  of  any  ruling  made  on  the 
trial  respecting  the  admission  of  evidence. 

[Ed.  Note. — For  other  cases,  see  New  Trial. 
Cent.  Dig.  §§  254,  255,  257-262;  Dec.  Dig.  |§ 
125,180.*J 

Appeal  from  District  Court  Allen  County. 

Action  by  ttie  Spadra-Clarksville  Coal 
Company  against  the  Kansas  Zinc  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
peals.    Modified. 

Campbell  &  Goshorn,  of  lola,  for  appel- 
lant Ewing,  Gard  &  Gard,  of  lola,  and  B. 
D.  Mikesell,  of  Fredonia,  for  appellee. 

PORTER,  J.  In  order  better  to  under- 
stand the  present  case  it  will  be  necessary 
to  refer  to  some  facts  involved  in  certain 
previous  litigation. 

[1]  Many  of  the  facts  are  recited  in  detail 
In  the  case  of  Trust  Co.  v.  Zinc  Co.,  86  Kan. 
860,  122  Pac.  875.  In  that  case  the  Common- 
wealth Trust  Company  as  trustee  foreclosed 
a  mortgage  or  deed  of  trust  given  by  the 
Cockerill  Zinc  Company  to  secure  an  issue  of 
1,200  bonds,  each  for  the  .face  value  of  |1,- 
000.  By  the  terms  of  the  mortgage  the  ma- 
turity of  the  bonds  was  to  be  accelerated  by 


•For  other  cases  see  same  topic  and  section  NUliBBR  In  Deo.  Die.  *  Am.  Dig.  Key-No.  8«n«  *  Rep'r  IndoxM 
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the  defiralt  In  Interest  upon  the  election  of 
the  majority  of  the  bondholders,  and  there 
was  a  provision  that  npon  demand  of  the 
trustee  the  mortgagor  should  surrender  pos- 
session, and  the  trustee  or  such  agents  as  it 
should  appoint  might  take  possession  of  all 
the  property,  which  Included  three  zinc 
smelting  plants  ai)d  other  property  located  In 
Allen  county  and  In  Wilson  county,  and  also 
the  company's  books  and  accounts.  It  also 
provided  that  the  trustee  or  agent  should 
operate  and  manage  the  plants,  carry  on  the 
business,  and  make  all  needed  repairs,  alter- 
ations, additions,  and  improvements,  and  out 
of  the  Incomes  and  profits  pay  all  proper 
costs  and  expenses  of  such  taking,  holding, 
and  managing  the  properties.  There  was  a 
default  in  the  payment  of  the  Interest  on  the 
bonds,  and  thereafter,  on  July  12,  1909,  A.  B. 
Cockeilll,  George  B.  Nicholson,  and  the  Na- 
tional Bank  of  Commerce  of  St  Louis,  who 
were  the  holders  of  1084  of  the  bonds,  made 
a  written  request  to  the  Commonwealth 
Trust  Company  of  St  Louts  to  act  as  substi- 
tuted trustee  and  to  take  charge  of  the  prop- 
erty through  Mr.  Nicholson  and  administer 
the  trust  for  the  bondholders.  It  was  not 
deemed  advisable  to  foreclose  the  mortgage 
at  once.  A.  B.  CockerlU,  who  was  president 
of  the  Cockerill  Zinc  Company,  continued  for 
a  time  In  charge  of  the  properties,  and  one 
of  the  main  questions  involved  In  the  present 
suit  is  whether  during  this  time  he  was  un- 
der the  direction  and  control  of  Nicholson, 
and  whether  Nicholson  represented  himself 
and  the  other  bondholders  mentioned ;  In 
other  words,  whether  the  bondholders  were 
In  possession  of  the  property,  conducting  It 
from  the  time  of  the  making  of  the  agree- 
ment until  February  1,  1910,  when  the  action 
to  foreclose  the  mortgage  was  brought  by  the 
trust  company.  In  the  case  of  Trust  Co.  v. 
Zinc  Co.,  supra,  the  question  involved  the 
power  of  the  district  court  in  the  foreclosure 
proceedings  to  create  preferential  liens  upon 
the  mortgaged  property  in  favor  of  certain 
Interpleaders  who  furnished  labor  or  mate- 
rial for  the  benefit  of  the  property  and  its 
preservation,  and  it  was  held  that  notwith- 
standing the  business  of  the  corporation  was 
one  In  which  the  public  had  no  Interest,  It 
was  proper  for  the  court  to  make  the  claims 
for  labor  and  material  furnished  to  Improve 
and  preserve  the  property  and  Increase  its 
value  as  security,  paramount  liens  to  that 
of  the  mortgage,  and  the  Judgment  was  af- 
firmed. Thereafter  the  action  in  the  district 
conrt  to  foreclose  the  mortgage  proceeded 
to  a  sale,  and  the  property  was  purchased  by 
a  new  corporation,  the  Kansas  Zinc  Com- 
pany. In  the  present  action  the  plaintlfF,  a 
coal  company,  sues  to  recover  $4,531.21  on 
account  of  coal  which  It  claims  to  have  fur- 
nished the  bondholders  In  the  operation  and 
preservation  of  the  property  prior  to  and 
during  the  foreclosure  proceedings.  In  ad- 
dltl6n  to  the  claim  for  coal  furnished,  the 


plaintiff  sues  npon  several  causes  of  action 
which  have  been  assigned  to  It  by  other  cred- 
itors and  which  embrace  claims  for  material 
and  supplies  claimed  to  have  been  famished 
in  the  same  way  to  the  bondholders  while 
in  possession  and  control  of  the  property. 
The  petition  sets  out  the  history  of  the  or- 
ganization of  the  Cockerill  Zinc  Company,  the 
execution  of  the  mortgage,  the  fact  that  np- 
on the  default  in  Interest  the  bmidholders, 
through  the  trustee  and  through  Nicholson, 
and  A.  B.  CockerlU  acting  for  himself  and 
for  the  agents  of  the  other  bondholders  and 
trustee,  took  possession  of  all  the  proiierty 
covered  by  the  mortgage,  and  alleged  that 
they  had  ever  since  held  possession  thereof, 
and  that  the  coal  sued  for  and  the  material 
represented  by  the  other  claims  had  been 
supplied  for  the  purpose  of  operating  and 
preserving  the  smelters,  and  had  been  con- 
tracted for  by  Cockerill  and  Nicholson  as  the 
agents  and  employes  of  the  bondholders. 
George  B.  Nicholson  and  the  Kansas  Zinc 
Company  were  the  only  defendants  who  an- 
swered. The  answer  expressly  denies  that 
Cockerill  and  the  Cockerill  Zinc  Company, 
or  either  of  them,  were  the  agents  of  the 
other  defendants,  or  that  either  of  them  was 
the  agent  of  the  Commonwealth  Company 
or  any  of  the  bondholders.  The  answer  was 
verified  and  put  In  issue  all  (Allegations  re- 
specting the  agency  of  any  of  the  parties 
and  their  authority  to  bind  the  bondholders. 

[2]  One  of  the  Issues  at  the  trial  was 
whether  the  bondholders  of  the  Cockerill 
Zinc  Company  had  taken  possession  of  the 
properties  of  that  company  and  Incidentally 
this  Involved  the  question  of  the  authority 
of  A.  B.  Cockerill  and  George  E.  Nicholson 
to  bind  the  bondholders  by  their  acts.  One 
of  the  principal  errors  complained  of  Is  that 
the  court  was  Incompetent,  and  vpithout 
which  It  is  Insisted  the  trial  court  could  not 
have  found  this  issue  In  favor  of  the  plain- 
tiff. On  the  other  hand,  the  plaintiff  claims 
that  the  admission  of  the  evidence  was  not 
made  a  ground  of  the  motion  for  a  new  trial, 
and  relies  upon  Washbon  v.  Bank,  86  Kan. 
468,  121  Pac.  615.  where  it  was  ruled  as  fol- 
lows: 

"Certain  evidence  was  admitte<l  over  the  obj««- 
tion  of  plaintiffs.  No  complaint  of  the  ruline 
was  made  in  the  motion  for  a  new  trial.  Held. 
that  the  question  cannot  be  raised  in  this  conrt." 
SyL  1. 

It  Is  said  In  the  brief  that  one  of  the 
grounds  of  the  motion  for  a  new  trial  In  the 
Washbon  Case  was  "error  of  law  on  the  tri- 
al," and  In  the  present  case  one  of  the 
grounds  was  stated  to  be  "erroneous  rulings," 
The  foregoing  quotation  from  the  Washbon 
Case  is  a  general  statement  to  the  effect  that 
where  the  motion  for  a  new  trial  does  not 
complain  of  a  ruling  on  the  admission  of  evi- 
dence, the  question  cannot  be  raised  In  thL<< 
court;  but  It  was  not  Intended  In  that  case 
to  decide  that  where  a  motion  for  a  new  trial 
recites  aa  one  of  Its  grounds  "error  of  law 
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on  the  trial,"  or  "erroneous  rnllngs,"  an  ap- 
pellant cannot  have  a  review  oi  any  mllng 
made  on  the  trial  respecting  the  admission 
of  evidence.  It  was  assumed  In  that  case 
tliat  there  was  no  complaint  of  such  rulings 
In  the  motion  for  a  new  trial.  Section  305 
of  the  Code  (section  6899,  Gen.  Stat  1909) 
gives  as  .one  of  the  statutory  grounds  for  a 
new  trial  "erroneous  rulings,"  and  It  has  al- 
ways been  held  that  to  set  forth  the  grounds 
of  the  motion  In  the  language  of  the  statute 
Is  sufficient  Da  Lee  v.  Blackburn,  11  Kan. 
190,  206;  Marbourg  v.  Smith,  11  Kan.  554, 
663.  It  was  suggested  in  the  latter  case, 
however,  that  for  the  defeated  party  to  point 
out  the  specific  errors  complained  of  Is  a 
practice  which  should  be  encouraged.  A  dif- 
ferent rule  obtains  in  some  of  the  states. 
For  additional  authorities  to  the  effect  that 
it  is  sufficient  to  set  forth  the  grounds  in  the 
language  of  the  statute,  see  29  Cyc.  944,  and 
cases  cited.  It  is  quite  clear  that  the  de- 
fendant is  entitied  to  raise  the  objection  in 
this  court. 

Part  of  the  evidence  objected  to  consists 
of  documents  attached  to  the  deposition  of 
George  L.  Edwards  on  the  ground  that  they 
were  not  properly  identified,  and  because 
copies  were  used  instead  of  the  originals. 
It  appears  from  a  stipulation  in  the  case  that 
the  originals  had  been  used  In  evidence  in 
certain  actions  still  pending  In  the  circuit 
court  of  St  Louis,  Mo.  They  were  therefore 
unavailable,  and  it  became  necessary  to  use 
copies.  There  were  97  of  these  documents, 
and  the  correctness  of  many  of  them  was 
testified  to  by  witnesses  at  the  trial,  and  we 
are  unable  to  find  that  any  prejudice  resulted 
from  their  introduction.  The  principal  com- 
plaint respecting  evidence  is  that  the  deposl 
tton  of  A.  B.  Ckxskerill,  which  was  not  taken 
in  the  case,  was  used  as  evidence.  It  was 
taken  and  used  and  became  a  part  of  the  rec- 
ord In  the  foreclosure  case  of  Trust  Co.  v. 
Zinc  Co.,  supra.  CockerUl's  death  occurred 
before  the  trial  of  the  present  case.  The 
plaintiff  contends  that  the  deposition  was  ad- 
missible because  CockerUl  was  the  principal 
bondholder.  It  is  insisted  that  the  evidence, 
aside  from  the  deposition,  sustains  the  con- 
tention that  Cockerill,  who  was  a  party  to 
all  the  transactions,  was  authorized  to  act  in 
behalf  of  himself  and  the  other  bondholders, 
and  therefore  that  bis  deposition  was  com- 
petent as  containing  admissions  and  declara- 
tions of  a  party  Jointly  Interested  in  the 
transactions  and  as  the  agent  of  the  others 
associated  with  him.  We  think  it  is  of  very 
llttie  importance  whether  his  deposition  be 
regarded  as  competent  evidence  or  not  The 
record,  which  is  quite  voluminous.  Is  filled 
with  what  we  consider  sufficient  evidence  to 
sustain  the  Judgment  without  reference  to 
this  deposition.  The  trust  deed  provided, 
among  other  things,  that: 

"The  mortgagor,  upon  demand  to  the  trustee, 
shall  forthwith  surrender  to  the  trustee  the  ac- 
tual possession  of,  and  that  it  shall  be  lawful  for 
the  trustee  or  such  officer  or  agent  as  It  may  ap- 


point to  take  possession  of  all  the  property  here- 
by conveyed  or  intended  to  l>e,  with  the  books, 
papers  and  accounts  ot  the  mortgagor,  and  to 
hold,  operate  and  manage  the  same. 

The  evidence  shows  that  after  the  Com- 
monwealth Trust  Company  was  substituted 
as  trustee  on  the  request  of  the  majority  of 
the  bondholders.  Including  CSeorge  E.  Nichol- 
son and  the  Bank  of  Commerce,  a  resolution 
was  adopted  by  the  board  of  directors  of  the 
company,  ordering  the  president  to  deliver  to 
the  substituted  trustee  possession  of  the  prop- 
erties covered  by  the  mortgage  because  the 
company  had  defaulted  in  the  payment  of 
Interest  on  the  bonds.  It  is  admitted  that 
on  July  12,  1909,  George  E.  Nicholson  and 
the  National  Bank  of  Commerce  of  St.  Louis 
made  a  written  request  to  the  trust  company 
to  take  charge  of  the  property  of  the  Cock- 
erill Zinc  Company  "through  Geo.  E.  Nichol- 
son, as  agent  and  trustee  for  the  bondholders, 
and  to  administer  upon  the  same  according' 
to  the  provisions  of  said  deed  of  trust" 
While  Cockerill  remained  in  the  active 
charge  of  the  properties,  we  think  the  evi- 
dence shows  that  from  that  time  he  reported 
almost  dally  to  George  B.  Nicholson,  giving 
in  detail  the  operation  of  the  plants  and  the 
costs  incurred.  The  evidence,  beyond  any 
question,  shows  that  he  was  under  the  direc- 
tion and  control  of  Nicholson  until  the  de- 
cree of  foreclosure.  George  L.  Edwards  was 
the  attorney  for  a  majority  of  the  bondhold- 
ers, and  Cockerill  and  Nicholson  advised  with 
him  from  time  to  time  respecting  the  manage- 
ment and  control  of  the  properties  while  the 
plants  were  being  operated.  Further  thau 
that  we  think  the  evidence  of  Nicholson  him- 
self, and  admissions  and  statements  made  by 
him,  as  testified  to  by  numerous  witnesses, 
including  Mr.  Northrup,  a  banker  at  lola, 
show  conclusively  that  the  property  had  been 
taken  into  possession  of  the  bondholders,  and 
that  Nicholson  was  in  charge  of  the  operation 
of  these  plants,  and  that  Cockerill  acted  under 
him.  In  a  letter  to  A,  B.  Cockerill,  dated 
April  26, 1910,  Edwards  wrote  as  follows: 

"Until  better  informed,  I  cannot  direct  pay- 
ment of  any  bill  for  which  it  is  claimed  the  bond- 
holders are  responsible  until  administration  ot 
the  bondholders  has  been  checked  and  their  lia- 
bility determined.  *  *  •  It  is  a  puzzle  I 
cannot  understand  and  which  must  be  made 
clear  why  the  bondholders,  resulting  from  pos- 
session of  these  properties  for  the  period  they 
were  operating  them,  have  become  liable  to  pay, 
as  1  understand,  from  thirty  thousand  to  forty 
thousand  dollars  in  the  face  of  your  reports  that 
you  were  making  money  or  breaking  even." 

Space  will  not  permit  a  reference  to  the 
numerous  exhibits  and  letters  from  Edwarda 
to  Cockerill  and  statements  made  by  Nichol- 
son himself,  which  were  amply  sufficient,  in 
our  opinion,  to  sustain  a  finding  that  the 
bondholders  had  taken  possession  of  all  the 
properties  and  were  operating  them  through 
Nicholson  and  Cockerill.  The  trial  was  to 
the  court,  and  it  has  been  repeatedly  held 
that  the  introduction  of  Incompetent  evi- 
dence under  tiiose  circumstances  will  be  pre- 
sumed  not   to   have    influenced   the   court's 
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finding.  See  Wtalteley  ▼.  Watson,  145  Pac. 
668,  lust  decided. 

It  is  contended  by  the  defendant  that 
there  was  no  evidence  showing  whether  all 
or  a  majority  of  the  bondholders  ever  be- 
came stockholders  In  the  Kansas  Zinc  Com- 
pany, or  that  the  subscribers  to  the  capital 
stock  of  that  company  ever  owned  any  of 
the  bonds,  or  that  any  of  the  stockholders, 
directors,  or  officers  of  the  new  C9mpaDy 
were  ever  stockholders  of  the  CockeriU  Zinc 
Company.  George  L>.  EMwards,  counsel  for 
the  principal  bondholders,  was  also  vice 
president  and  manager  of  the  Kansas  Zinc 
Company,  and  in  his  deposition  testified  that 
there  are  no  stockholders  in  the  Kansas  Zinc 
Company  except  the  bondholders  of  the 
CockeriU  Zinc  Company;  that  the  new  com- 
pany was  organized  for  the  purpose  of  buy- 
ing in  the  properties  of  the  other  company 
at  foreclosure  sale  on  behalf  of  the  bond- 
holders, and  that  the  property  is  held  by 
this  corporation  for  that  purpose;  that  it 
was  paid  for  in  bonds  of  the  old  company, 
together  with  certain  expense  money  which 
the  bondholders  advanced  for  the  purpose  of 
effecting  a  reorganization. 

In  the  former  case  of  Trust  Co.  v.  Zinc 
Co.,  56  Kan.  860,  122  Pac.  875,  it  was  held 
tliat  the  bondholders  were  mortgagees  in  pos- 
session, and  that  they  had  employed  labor 
and  purchased  supplies  which  were  used  to 
Improve  and  preserve  the  property  and  to 
Increase  its  value  as  security.  As  observed, 
the  trust  deed  authorized  this,  and  the  evi- 
dence in  the  present  case  showu  that  a  ma- 
jority of  the  bondholders  acquiesced  in  the 
proceedings,  and  that  the  property  was  man- 
aged and  controlled  by  the  bondholders 
through  their  trustee  and  agents,  and  that 
they  continued  In  the  possession  and  control 
of  the  property  until  after  its  sale  under 
the  decree  of  foreclosure,  when  It  was  pur- 
chased by  George  L.  E^dwards  and  George  E. 
Nicholson.  Shortly  thereafter  they  assigned 
the  certificate  of  purchase  to  the  ICansas 
Zinc  Company,  the  assignment  being  dated 
March  11,  1911.  On  the  5th  of  February, 
1913,  the  sheriff's  deed  was  executed  to  the 
new  company  covering  the  property  described 
in  the  order  of  sale.  The  new  company  was 
organized  under  a  charter  Issued  by  the 
state  of  West  Virginia.  The  authorized 
capital  stock  was  fixed  at  $500,000.  The 
principal  stockholders  mentioned  in  the  char- 
ter are  Nicholson  and  Edwards.  The  evi- 
dence shows  that  the  new  company  paid 
nothing  for  this  property,  except  that  it 
stood  ready,  doubtless,  to  issue  to  the  bond- 
holders its  stock  In  proportion  to  their  hold- 
ings, but  it  was  shown  that  no  stock  was 
ever  issued  by  the  company. 

The  main  question  to  be  determined  is 
whether  the  new  company  can  be  held  liable 
for  the  Indebtedness  sued  for  by  the  plain- 
tiff. The  defendant's  contention  in  this  re- 
spect is  that  the  new  company  cannot  be 
made  liable  for  the  debts  of  the  old  unless 


such  liability  was  assumed  as  part  of  the 
consideration  for  the  purchase  of  the  prop- 
erty, or  unless  there  is  evidence  to  show  that 
the  transaction  was  a  fraud  on  the  creditors. 
It  is  insisted  that  the  new  company  pur- 
chased the  property  at  sheriff's  sale,  freed 
from  all  obligations  on  Hccouut  of  debts  and 
liabilitieB  of  the  former  company.  Of  course, 
where  a  new  company  actually  purchases 
from  an  old  one,  the  rule  is  that  there  is  no 
liability  for  the  debts  of  the  old,  unless  the 
new  company  assumes  them  as  part  of  the 
consideration.  We  think  it  must  be  held, 
under  the  circumstances  shown  in  evidence 
here,  that  the  new  company  is  responsible 
for  the  particular  debts  sued  for  by  the 
plaintiff.  The  grounds  upon  which  we  reach 
this  conclusion  are  these:  In  the  first  place, 
the  CockeriU  Zinc  Company  never  issued  any 
of  its  stock.  There  were  no  stockholders 
according  to  the  evidence.  From  the  time 
the  property  was  taken  into  control  by  the 
bondholders,  they  were  mortgagees  in  pos- 
session under  a  provision  of  the  mortgage 
which  authorized  them,  in  case  of  default,  to 
take  all  the  property  of  the  mortgagor  into 
their  possession  through  the  trustee,  and 
to  operate  the  properties  as  a  going  concern 
for  the  purpose  of  preserving  it  as  security, 
as  was  held  in  the  former  case.  86  Kan.  860, 
122  Pac.  875.  The  indebtedness  sued  for 
was  incurred  while  the  mortgagees  were  in 
possession,  and  for  the  purpose  of  preserving 
the  property  as  security  for  the  bonds.  The 
evidence  shows  that  if  the  plant  had  been 
closed  down  absolutely,  the  value  of  the  se- 
cupity  would  have  been  materially  lessened. 
It  was  necessary  to  keep  portions  of  some  of 
the  plants  operating  and  to  keep  fires  under 
some  of  the  retorts  for  the  reason  that  if 
the  fires  were  drawn  the  property  would  de- 
preciate. The  new  company  was  organized 
as  a  holding  company. for  the  bondholders. 
It  paid  no  consideration  whatever  for  the 
purchase  of  the  property  at  the  sheriff's  sale. 
Edwards  and  Nicholson  had  already  pur- 
chased it  on  behalf  of  the  bondholders,  and 
the  new  corporation  was  formed  to  take  the 
title.  In  this  situation  it  seems  clear  that 
it  would  constitute  a  fraud  on  the  rights  of 
the  particular  creditors  who  had  furnished 
supplies  for  the  purpose  of  keeping  the 
plant  in  operation,  and  to  protect  and  pre- 
serve the  security,  if  It  were  held  that  the 
same  persons  who  incurred  the  Indebtedness, 
although  in  the  name  of  the  old  company, 
and  who  controlled  and  practically  owned 
the  property,  and  who  merely  changed  from 
holding  it  as  partners  or  bondholders  to 
holding  it  in  the  capacity  of  quasi  stockhold- 
ers in  the  new  corporation,  could  thereby 
avoid  llabUlty  for  such  indebtedness.  The 
new  company  was  In  fact  nothing  more  than 
a  continuation  or  reorganization  of  the  old 
company  or  of  the  interest  in  the  old  com- 
pany acquired  by  the  bondholders  at  the 
sale.  In  his  testimony  George  L.  Edwards 
speaks  of  the  purpose  of  the  new  company 
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being  "to  effect  reorganization."  In  another 
letter  to  Cockerlll  he  .says  that  he  hopes  "to 
close  the  administration  of  these  properties 
by  tb«  bondholders  and  enter  without  com- 
plication the  new  administration  through 
foreclosure  and  reorganization." 

In  the  case  of  Flemmlng  v.  Light  &  Power 
Co.,  90  K<in.  763,  136  Pac.  228,  a  corporation 
was  organized  by  the  officers  of  an  invest- 
ment company  for  the  purpose  of  purchasing 
property  and  franchises  of  a  gas  distribut- 
ing company,  purchased  at  a  sale  under  a 
mortgage  owned  by  the  investment  company. 
No  consideration  was  paid  for  the  purchase 
of  the  property  by  the  new  company,  except 
the  Interest  its  incorporators  might  own  in 
the  mortgage  as  shareholders  in  the  invest- 
ment company,  and  it  was  held  that  the  new 
company,  In  carrying  on  the  business,  first 
conducted  by  the  mortgagor  and  afterwards 
by  the  mortgagee,  should  be  considered  as 
an  agent  of  the  parent  company  in  the  pur- 
chase and  operation  of  the  plant.  In  City  of 
Altoona  T.  Richardson,  81  Kan.  717,  106  Pac. 
1025,  26  L.  R.  A.  (N.  S.)  651,  it  was  held: 

"Where  one  corporation  becomes  practically 
extinct,  transferring  all  its  assets  to  another 
and  receiving  in  return  stock  in  the  other  cor- 
poration, which  succeeds  to  its  bnsiness,  the 
new  corporadoo  is  liable,  to  the  extent  of  the 
value  of  the  property  acquired,  for  the  debts 
of  the  old  one.^'    Syl. 

To  the  same  effect  see  Thomilson  on  Cor- 
porations, i  6547.  Sometimes  in  a  like  sit- 
uation a  court  of  equity  considers  the  assets 
of  the  old  company  as  a  trust  fund  to  be  fol- 
lowed into  the  bands  of  one  who  is  shown 
not  to  be  a  bona  fide  purchaser  for  a  good 
consideration.  The  same  question  frequently 
arises  over  the  liability  of  a  consolidated 
company  for  the  debts  of  its  predecessor. 
Berry  v.  K.  C,  Ft  8.  4  M.  R.  Co.,  62  Kan. 
758,  34  Pac.  805, 39  Am.  St  Rep.  371 ;  Chicago 
&  Indiana  Coal  Railway  Co.  t.  Hall,  135  Ind. 
91,  34  N.  B.  704,  23  L.  R.  A.  231. 

In  Condenser  Co.  v.  Electric  Co.,  87  Kan. 
843,  126  Pac.  1087,  it  was  ruled: 

"Where  a  newly  organized  corporation  suc- 
ceeds to  the  businessj  property,  and  assets  of  an 
established  corporation  without  giving  to  the 
old  corporation  any  means  of  discharging  its 
obligation  to  a  creditor,  and  all  the  circum- 
stances of  the  transaction  justify  an  inference 
that  the  new  corporation  is  a  imere  continuance 
or  reorganization  of  the  former,  with  substan- 
tially the  same  stockholders,  the  new  corpora- 
tion is  responsible  for  such  debt  of  the  former 
corporation."    Syl.  2. 

Tlie  opinion  refers  to  Austin  t.  Tecumseh 
Nat  Bank,  49  Neb.  412,  68  N.  W.  628,  35  L. 
R.  A.  444,  59  Am.  St  Rep.  643.  In  that  case 
the  Nebraska  court  criticizes  the  accuracy 
of  the  rule  declared  by  Beach  in  his  work. 
The  Law  of  Private  Corporations,  §  360,  to 
the  effect  that  "where  an  old  established  cor- 
poration sells -out  to  a  newly  organized  one, 
and  turns  over  all  Its  property,  the  new 
company  becomes  liable  upon  the  debts  and 
contracts  of  the  old,"  and  the  court  classifies 
the  cases  where  the  new  company  will  be 


held  liable,  as  foUows:  First,  those  in  which 
the  liability  of  the  new  corporation  results, 
not  from  the  operation  of  law,  but  from  its 
contract  relations  with  the  old;  second,  cases 
In  which  the  transfer  of  the  property  and 
franchises  amounts  to  a  fraud  upon  the  cred- 
itors of  the  old  corporation ;  and,  third,  cases 
where,  as  In  Reed  Bros.  Co.  v.  First  Nat 
Bank,  46  Neb.  168,  64  N.  W.  701,  the  cir- 
cumstances connected  with  the  creation  of 
the  new  company  and  the  manner  in  which 
It  succeeds  to  the  business  and  property  of 
the  old  "are  such  as  to  raise  the  presumption 
or  warrant  the  finding  that  it  is  a  mere  con- 
tinuation of  the  former,  or  that  It  is,  in 
short,  the  same  coriwrate  body  under  a  dif-  • 
ferent  name." 

We  think  the  ruling  of  the  trial  court 
should  be  affirmed  on  either  one  of  two 
grounds:  First,  that  the  transaction  by  which 
the  property  was  transferred  to  the  new  com- 
pany amounts  to  a  fraud  in  law  upon  the 
plaintiff  under  the  particular  facts  in  this 
case;  and,  second,  that  the  circumstances 
surrounding  the  creation  of  the  new  corpora- 
tion and  its  succession  to  ^e  business  and 
property  of  the  old  show  conclusively  that 
there  was,  in  fact,  no  purchase,  but  simply 
a  change  in  the  capacity  in  which  the  busi- 
ness was  conducted.  The  same  persons  who 
conducted  the  business  as  bondholders  of  the 
Cockerlll  Zinc  Company  in  possession  as 
mortgagees  changed  from  partners  or  bond- 
holders to  incorporators  of  the  new  compa- 
ny. The  principles  which  govern  in  such  a 
situation  are  well  expounded  by  the  Supreme 
Court  of  Ohio  in  Andres  v.  Morgan,  62  Ohio 
St  236,  66  N.  E.  875,  78  Am.  St  Rep.  712. 
There  the  change  was  from  a  partnership  to 
a  corporation  which  took  all  the  property  of 
the  partnership,  the  partners  transferring 
their  individual  interests  to  the  new  com- 
pany in  consideration  for  the  transfer.  It 
was  held  that  such  a  transaction  is  not  a 
sale  of  property  from  one  to  another,  and 
the  corporation  could  not  retain  the  proper- 
ty and  avoid  the  debts  of  the  partnership. 
In  the  opinion  it  was  said: 

"All  that  the  corporation  paid  for  the  prop 
erty  transferred  to  it  was  the  stock  issued  in 
exchange — simply  a  metamorpfosis  of  a  part- 
nership into  a  corporation,  without  any  change 
of  individuals,  and  unless  it  assumed  the  pay- 
ment of  the  debts  of  the  firm,  there  was  no  con- 
sideration for  the  transfer  of  the  property — for 
the  stock  without  the  property  represented  noth- 
ing and  was  worth  nothing.  That  a  corpora- 
tion could  be  formed  and,  with  its  capital,  pur- 
chase a  partnership  and  its  business  without 
being  liable  for  its  debts  unless  expressly  as- 
sumed, is  not  doubted;  but  this  is  not  such  a 
case.  This  is  like  the  case  of  Reed  Bros.  Co.  v. 
First  Nat.  Bank,  46  Neb.  168  [64  N.  W.  701]. 
*  *  •  Where  there  is  a  purchase  in  fact  by 
a  new  company  from  an  old  one,  there  is,  as 
before  observed,  no  liability  of  the  new  for  the 
debts  of  the  old  company,  unless  assumed  as 
a  part  of  the  consideration.  But  where  a  mere 
transformation  is  had,  parties  remaining  the 
same,  and  the  property  is  transferred  by  the 
members  of  the  old  company  transferring  their 
interest  in  it,  for  an  equal  interest  in  it  aa 
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property  of  the  new,  tlie  tranaaction  does  not 
coostitate  a  sale  b^  the  one  and  a  puichaae 
by  the  other — ^it  is  simply  a  change  in  the  man- 
ner and  form  of  carrying  on  the  same  business 
by  the  same  persons — and,  brushinK  aside  the 
fiction  of  a  legal  entity,  it  is  seen  that  no  real 
change  has  taken  place,  and  that  in  looking  to 
tlie  new  formation  for  payment,  the  creditor 
looks  to  the  same  persons,  possessed  of  the  same 
property  and  rights,  he  contracted  with  in  the 
first  instance;  and  to  construe  the  transaction 
as  to  creditors  as  a  purchase  tends  to  operate 
a  fraud  on  their  rights.  Every  purchase  im- 
plies two  distinct  persons — a  buyer  and  seller. 
It  ia  a  moral  Impossibility  for  one  person  to 
buy  of,  or  sell  to,  himself.  Modem  decisions, 
as  observed  by  Mr.  Taylor  (Taylor  on  Private 
Corporations,  {  61),  are  tending  to  a  disregard 
of  tiie  mental  conception  that  a  corporation  is 
•  an  entity  separate  from  its  corporators,  as  in 
many  instances  it  is  simply  a  'stumbling  block' 
in  the  way  ot  doing  justice  between  real  per- 
sons." 

Cases  are  dted  by  the  defendant  which 
hold  to  the  contrary,  bnt  we  think  their  rea- 
soning 1b  based  upon  a  slavish  adherence  to 
the  conception  of  the  new  corporation  as  an 
entirely  separate  entity  from  its  incorpora- 
tors, and  by  losing  sight  of  the  substantial 
facts  and  of  the  lawful  rights  of  creditors. 
With  much  that  Is  said  in  the  opinion  in 
Armour  v.  B.  Bement's  Sons,  128  Fed.  56,  68, 
02  C.  C.  A.  142,  145,  we  agree.  It  was  there 
aald: 

"The  Rtockholdeis  isf  an  insolvent  corporation 
are  not  bound  to  maintain  the  corporation  in 
a  hopeless  struggle.  The  claims  of  the  creditors 
do  not  impose  such  an  obligation,  and  public 
policy  requires  that  they  should  be  free  to 
engage  in  new  enterprises." 

It  Is  also  said  In  the  opinion: 

"They  may  do  this,  but  they  cannot  gain  prof- 
It  from  the  assets  of  the  corporation,  to  the  det- 
riment of  the  lawful  rights  of  creditors,  any 
more  than  any  other  person  may." 

The  dedsions  of  this  court  indicate  a  tend- 
ency to  disregard  the  theory  of  a  corpora- 
tion as  an  entity  separate  from  its  corpo- 
rators where  Justice  between  the  real  par- 
ties to  the  transaction  require  it.  Berry  t. 
K.  C,  Ft  B.  &  M.  B.  Co.,  62  Kan.  758,  34 
Pac.  806,  39  Am.  St  Rep.  371;  City  of  Al- 
toona  T.  Richardson,  81  Kan.  717,  106  Pac. 
1026,  26  L.  R.  A.  (N.  S.)  651;  Trust  Co.  v. 
Zinc  Co.,  86  Kan.  860,  122  Pac.  875;  Condens- 
er Ca  v.  Electric  Co.,  87  Kan.  843,  126  Pac. 
1087;  Flamming  v.  Light  &  Power  Co.,  90 
Kan.  763,  136  Pac.  228. 

Nor  do  we  agree  with  the  cases  dted  which 
hold  that  actual  fraud  or  collusion  must  be 
shown  before  the  assets  in  the  hands  of  the 
new  corporatioil  can  be  followed  by  partic- 
ular creditors.  The  doctrine  may  be  true  as 
to  creditors  goaerally,  but  the  defendant  can- 


not Invoke  it  because  of  the  very  necessity  of 
the  case  and  the  obligation  courts  are  under 
to  prevent  the  failure  of  Justice  where  it 
can  be  avoided  by  the  application  of  equitable 
rules.  We  see  no  basis  for  a  rational  dis- 
tinction in  the  prlndples  which  should  con- 
trol in  the  situation  here  and  those  applica- 
ble to  a  case  where  a  private  Indivldnal 
holding  a  mortgage  on  business  property 
takes  possession  under  the  terms  of  his  mort- 
gage, conducts  the  business  in  the  name  of 
the  mortgagor  for  a  period  of  a  year  or  two, 
incurs  obligations,  though  In  the  name  of 
the  mortgagor  for  material  and  supplies  used 
for  Improvements  which  add  to  the  value  of 
the  security,  and  then  proceeds  to  foredose 
his  mortgage  and  purchase  the  property  at 
foredosure  sale  in  the  name  of  a  third  per- 
son who  pays  no  consideration,  credit  being 
given  upon  the  indebtedness  for  the  price  the 
property  sella  for.  If  In  such  a  case  he 
should  seek  to  defeat  the  daims  of  creditors 
who  furnished  material  and  supplies  used  in 
the  op^ation,  management,  and  control  of 
the  property  and  business  while  conducted 
by  him,  the  courts  would  have  no  hesitation 
in  rendering  personal  Judgment  against  him 
upon  the  claims,  nor  in  holding  the  assets  as 
a  trust  fund  liable  for  the  satisfaction  of  the 
Judgment  'In  the  present  case  the  court  gave 
personal  Judgment  against  Nicholson  and  the 
Kansas  Zinc  Company  and  ordered  execution 
against  the  property  of  the  new  company.  So 
much  of  the  Judgment  must  be  affirmed. 

There  is  a  cross-appeal  In  which  the  plain- 
tiff claims  the  court  erred  in  rendering  Judg- 
ment in  defendant's  favor  on  several  causes 
of  action  founded  on  promissory  notes  given 
by  the  CockerlU  Zinc  Company  for  royalties 
on  gas  leases  held  by  that  company,  which  it 
is  dalmed  the  bondholders  received  the  ben- 
efit  of.  The  terms  of  the  leases  required  the 
payment  of  the  royalties  in  order  to  keep 
the  leases  in  force.  The  periods  for  which 
Hie  notes  extended  the  term  of  the  leases  cov- 
ered the  time  in  which  the  property  was  con- 
trolled by  the  bondholders..  The  mortgage 
covered  the  leases,  and  they  were  sold  under 
the  decree  and  were  acquired '  by  the  new 
company.  They  constituted  part  of  the  as- 
sets of  the  old  and  of  the  new  company.  We 
think  these  daims  cannot  be  distinguished  in 
principle  from  those  involved  in  the  other 
causes  of  action,  and  the  Judgment  will  be 
modified,  with  directions  to  render  Judgment 
upon  those  causes  of  action  In  favor  of  the 
plaintiff.  In  all  other  respects  the  Judgment 
is  affirmed.    All  the  Justices  concurring. 


Digitized  by 


Google 


Wash.) 


MONDIOUC  &  STEWART  v.  AMERICAN  BLDG.  CO. 


677 


(83  Wwih.  5S4) 

MONDIOLI    &    STEWABT   t.    AMBBIOAK 
BLDG.  CO.     (No.  12031.) 

(Supreme  Court  of  Washington.     Jan.  16, 
1916.) 

1.  Apfeal  and  Ekbob  (§  515*)— Recobd— Ev- 
idence. 

It  is  not  necessary  to  bring  up  the  evi- 
dence; appellant  makiiu;  no  question  on  it,  but 
reljing  wholly  on  the  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  2322-2325;  Dec.  Dig.  i 
615.*] 

2.  Appkai.  and  Ebbob  (}  760*)  —  Bbisfb  — 

Befebence  to  Abstbact. 

Tbe  findings  relied  on  being  quoted  in  full 
in  the  brief,  it  is  not  ground  for  dismissal  that 
the  brief  does  not  refer  to  the  pages  of  tbe  ab- 
stract on  which  the  findings  appear. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3095;  Dec.  Dig.  i  760.*] 
8.  JaDOHKNT  (S  13*)— Hatubut  of  Indkbt- 

ednebs. 

Judgment  may  not  be  had,  notwithstanding 
a  provision  for  its  stay,  on  a  debt  before  the 
transpiring  of  an  event,  till  the  happening  of 
which,  by  provision  of  the  building  contract 
under  which  the  debt  arose,  the  amount  is  not 
to  become  due. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  10;  Dec  Dig.  {  13.*] 

4.  CoNTBACTS  (§  231*)— Building  Contbactb 
—  CoNSTBtrcTioN  —  Retention  of  Final 
Pathent. 

Under  a  building  contract,  fixing  tbe 
amount  to  be  paid,  "subject  to  additions  and 
deductions  as  hereinbefore  provided,"  referring 
to  alterations  increasing  or  reducing  the  amount 
of  work,  providing,  "Payments  to  be  made  to 
the  amount  of  eigh^  per  cent,  of  the  work  done 
on  tbe  building  every  two  weeks,"  and  that  "the 
final  twenty  per  cent,  payment"  shall  be  re- 
tained till  the  claim  of  a  thirc]  person  be  re- 
ceipted for  or  outlawed,  the  amount  unpaid, 
though  for  extras  only,  being  less  than  20  per 
cent  of  the  contract  price,  may  be  so  retained. 
[Ed,  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |{  1046,  1047,  1051,  1052 ;  Dec.  Dig. 
i  231.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  J.  D.  Hinkle,  Judge. 

Action  by  MondloU  &  Stewart  against  tbe 
American  Building  Company.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Beversed. 

Wakefield  &  Wltherspoon  and  Harry  T. 
Davenport,  all  of  Spokane,  for  appellant  Ed- 
win H.  Flick,  of  Seattle,  for  respondents. 

MOUNT,  J.  This  action  was  brought  to 
foreclose  a  Hen  against  certain  property  l>e- 
longing  to  the  American  Building  Company. 
The  cause  was  tried  upon  Issues  made  by  the 
pleadings  and  resulted  in  a  Judgment  in  fa- 
vor of  the  plaintiffs  and  against  the  Amer- 
ican Building  Company  for  $1,028.86.  The 
American  Building  Company  has  appealed 
from  that  Judgment 

[1, 2]  The  respondents  move  to  dismiss  tlie 
appeal  for  the  reasons:  First,  that  tbe  tes- 
timony has  not  been  brought  up  and  has  not 
been  abstracted ;  second,  because  the  abstract 
makes  no  reference  to  the  evidence;  and, 
tbird,    because   tbe  brief  of  tbe   appellant 


makes  no  reference  to  tbe  pages  of  tbe  ab- 
stract In  answer  to  tbe  first  two  grounds 
of  this  motion,  it  is  sufficient  to  say  that  the 
appellant  makes  no  question  upon  the  evi- 
dence. It  relies  wholly  upon  the  findings 
made  by  the  trial  court  It  was  therefore 
unnecessary  to  bring  the  evidence  here.  The 
appellant  has  not  referred  to  tbe  pages  of 
tbe  abstract  in  its  brief.  But  tbe  findings  re- 
lied upon  are  in  tbe  abstract  and  are  quoted 
in  full  in  tbe  brief;  and  we  think  tbe  cause 
ought  not  to  be  dismissed  because  the  pages 
of  tbe  abstract  are  not  referred  to  in  the 
brief.    Tbe  motion  is  therefore  denied. 

It  appears  from  the  findings  of  tbe  trial 
court  that  on  tbe  5tb  day  of  May,  1910,  tbe 
respondents  and  the  appellant  entered  into  a 
contract  whereby  tbe  respondents  agreed  to 
do  certain  plastering  upon  a  building  being 
constructed  by  tbe  appellant  in  tbe  dty  of 
Spokane  according  to  plans  and  specificattons 
prepared  for  the  work.  Tbe  contract  pro- 
vided at  article  3  as  follows: 

"No  alterations  shall  be  made  in  the  work  ex- 
cept upon  written  order  of  the  architect,  the 
amount  to  be  paid  by  the  owner,  or  allowed  by 
the  contractors  by  virtue  of  such  alterations,  to 
be  stated  in  said  order.    •    •    • " 

Tbe  contract  also  provides  at  article  9: 
"It  is  hereby  mutually  agreed  between  the 
parties  hereto  that  the  sum  to  be  paid  by  the 
owners  to  the  contractors  for  said  work  and 
materials  shall  be  $14,710,  subject  to  additions 
and  deductions  as  hereinbefore  provided,  and 
that  such  sum  shall  be  paid  by  the  owners  to 
the  contractors  in  current  funds,  and  only  upon 
certificates  of  the  architect  as  follows:  Pay- 
ments to  be  made  to  tbe  amount  of  eighty  per 
cent  of  the  work  done  on  the  building  every 
two  weeks." 

It  seems  that,  before  this  contract  was  en- 
tered into,  tbe  American  Building  Company 
had  some  negotiations  wltb  a  company, 
known  as  the  Architectural  Decorative  Com 
pany,  for  doing  the  work,  and  there  was  som*» 
fear  that  that  company  might  claim  tbe  con- 
tract under  these  negotiations.  Before  let- 
ting tbe  contract  in  question  to  tbe  respond- 
ents, the  appellant  required  of  tbe  respond- 
ents a  bond  in  tbe  sum  of  $2,950,  to  tbe  ef- 
fect that  they  would  save  tbe  appellant  from 
any  liability  to  the  Architectural  Decorative 
Company  in  case  that  company  should  make 
a  claim  against  the  appellant  Tbls  bond  waf 
furnished  by  tbe  respondents,  and  recited 
that: 

"Whereas,  the.  principals  herein,  to  wit  the 
copartners  of  Mondioli  &  Stewart,  are  desirous 
of  obtaining  the  contract  for  the  work  mentioned 
on  the  building  of  the  American  Building  Com- 
pany and  have  agreed  to  iudemni^^  and  save 
harmless  the  American  Building  Company  in 
the  manner  above  mentioned :  Now,  therefore, 
the  condition  of  this  obligation  ia  such  that  if 
the  above  bounden  William  Stewart  and  A. 
Mondioli,  copartners  doing  business  as  Mon- 
dioli &  Stewart,  ♦  •■  •  shall  defend  and 
keep  harmless  and  indemnify  said  American 
Bailding  Company,  its  successors  or  assigns, 
from  all  claims,  demands,  liabilities,  or  claims 
for  damage  or  damages  that  the  said  Architec- 
tural Decorative  Company  might  have  or  claim 
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against  the  said  American  Buildine  Company, 
*  *  •  tlien  the  above  written  bond  to  be 
▼cid,  otherwise  the  same  to  remain  in  full  force 
and  effect.  It  is  further  agreed  that  the  Ameri- 
can Building  Company  may  and  shall  retain 
the  final  twenty  per  cent,  payment  under  its 
contract  to  be  entered  into  with  the  principals 
herein,  as  additional  indemnity  against  any 
costs,  expenses,  or  damages  or  claims  of  the 
Architectural  Decorative  Co.  against  the  Amer- 
ican Building  Co.,  said  twenty  per  cent,  to  be 
retained  until  the  principals  herein  shall  have 
obtained  a  receipt  in  full  of  all  claims  and  de- 
mands of  the  Architectural  Decorative  Co.,  or 
until  any  claims  that  said  Architectural  Deco- 
rative Co.  might  have  shall  have  been  outlawed 
by  the  statute-  of  limitations." 

This  bond  waa  given  as  a  part  of  the  con- 
tract The  court  so  found. 
,  Upon  the  trial  of  the  case  the  court  fonnd 
that  this  contract  had  been  entered  Into  be- 
tween the  parties;  that  the  work  upon  the 
building  bad  been  done  by  the  respondents; 
that  the  respondents  had  been  paid  by  the 
appellant  the  full  sum  of  the  original  con- 
tract price,  with  the  exception  of  $51;  but 
that  extras  had  been  ordered  and  put  into 
the  building  which  amounted  to  $1,863.46. 
The  court  also  found  as  follows: 

"The  court  further  finds  that,  at  the  time  of 
the  entering  into  the  contract  l>etween  plaintiffs 
and  defendant,  plaintiffs  entered  into  a  bond  of 
indemnity  whereby  they  agreed  that  they  would 
procure  from  the  Architectural  Decorative  Com- 
pany a  receipt  and  release  from  any  and  all 
claims  which  said  company  might  have  against 
the  American  Building  Company,  and  in  addi- 
tion thereto,  as  an  additional  indemnity,  the 
defendant  herein  should  retain  20  per  cent,  of 
the  payment  under  the  contract  entered  into 
with  the  plaintiffs  as  a  guaranty  against  any 
cost,  expense,  damage,  or  claims  of  the  Archi- 
tectural Decorative  Company  against  the  Amer- 
ican Building  Company,  and  until  such  receipt 
and  release  was  obtained  by  the  plaintiffs  from 
the  Architectural  Decorative  Company,  or  until 
the  claim  of  the  Architectural  Decorative  Com- 
pany, if  any  it  had,  was  outlawed  by  the  stat- 
ute of  limitations." 

And  as  conclusions  of  law  the  court  found: 

"That  the  plaintiffs  herein  are  entitled  to 
judgment  against  the  defendant  for  the  several 
amounts  found  due,  as  set  out  in  the  foregoing 
findings,  making  a  total  amount  of  $1,928.86, 
but  that  such  judgment  rendered  herein  shall 
be  stayed  until  the  plain ti  If s  have  furnished 
to  the  defendant  a  release  for  any  claims  the 
Architectural  Decorative  Company  might  have 
as  referred  to  in  said  bond,  and  as  an  indem- 
nity and  guaranty  of  the  plaintiffs  against  any 
costs,  expenses,  damages,  or  claims  of  the  Ar- 
chitectural Decorative  Company  against  the  de- 
fendant, American  Building  Company,  or  until 
such  release  and  receipt  is  obtained  by  the 
plaintiffs  from  said  Architectural  Decorative 
Company,  or  until  the  claim  of  said  Architec- 
tural Decorative  Company,  if  any,  is  outlawed 
by  the  statute  of  limitations;  and  no  interest 
shall  be  allowed  on  said  judgment  until  the 
terms  of  said  bond  of  indemnity  have  been  fully 
complied  with." 

Thereupon  a  Judgment  in  accordance  with 
these  conclusions  of  law  was  entered  by  the 
trial  court  In  short,  the  trial  court  found 
that  the  appellant  was  indebted  to  the  re- 
spondents in  the  sum  of  $1,928.86,  but  that 
this  sum  was  not  due  at  the  time  the  action 
was  brought,  nor  at  the  time  the  Judgment 
was  entered. 


[3]  It  seems  too  plain  to  admit  of  serious 
discussion  that  where  a  debt  is  not  doe 
there  is  no  right  to  a  Judgment  In  the  case 
of  Llewellyn  Iron  Works  v.  LIttlefleld,  74 
Wash.  86,  132  Pac.  867,  where  an  action  was 
brought  to  foreclose  a  lien  for  money  not 
due,  we  held  that  the  lien  could  t>e  foreclos- 
ed only  for  the  payments  which  were  past 
due.    la  that  case  we  said: 

"The  right  to  a  lien  claimed  for  materials  and 
labor  not  being  waived,  the  question  then  arises 
as  to  the  amount  for  which  the  lien  may  be 
foreclosed  in  the  present  action.  From  the  facts 
atwve  stated,  it  appears  that,  when  the  suit 
was  instituted,  four  payments,  totaling  the 
sum  of  $1,000,  were  past  due.  The  action, 
however,  sought  to  recover  $1,765,  the  total 
amount  of  the  debt  It  is  argued  that  failure 
to  meet  the  payments  as  they  became  due  caus- 
ed the  entire  debt  to  mature  and  become  at  once 
payable  notwithstanding  the  specifications  as 
to  the  times  of  payment,  but  this  contention 
cannot  be  sustained.  There  is  no  clause  in  the 
note  providing  that,  in  the  event  the  payments 
are  not  made  at  the  time  specified,  the  whole 
sum  shall,  or  may  at  the  election  of  the  creditor, 
become  due  and  payable,  in  the  al>sence  of 
which,  delinquency  as  to  certain  payments, does 
not  mature  the  entire  debt  In  Foxell  r. 
Fletcher,  87  N.  Y.  476,  it  is  said :  'At  the  time 
this  action  was  commenced,  two  of  the  monthly 
installments  liad  become  payable,  but  it  does 
not  follow  that  the  whole  debt  had  become  due. 
The  debt  was,  by  the  agreement  and  in  con- 
sideration of  the  security  given,  changed  from 
one  payable  immediately  to  one  payable  in 
monthly  installments,  and  in  the  alisence  of  a 
stipulation  that,  on  default  in  the  payment  of 
any  of  these,  the  whole  should  become  due,  the 
plaintiffs  were  entitled  only  to  recover  the  in- 
stallments due  at  the  time  of  the  commencement 
of  the  action.  They  cannot  now  recover  more, 
without  taking  the  necessary  steps  to  enable 
them  to  bring  in  installments  accruing  since 
the  commencement  of  the  action.' " 

We  know  of  no  case,  and  certainly  none  Is 
cited,  to  the  effect  that  a  judgment  may  be 
had  for  a  debt  not  due.  In  this  case  it  Is 
plain  from  the  findings  of  the  trial  court 
that,  wlille  the  defendants  are  Indebted  to 
the  plaintiffs  in  the  sum  of  $1,928.86,  yet  un- 
der the  terms  of  their  contract  tills  amount 
was  not  to  become  due  until  the  happening 
of  an  event  which,  so  far  as  the  record  shows, 
has  not  yet  transpired. 

[4]  It  is  apparently  claimed  by  the  respond- 
ents that  the  appellant  was  entitled  to  retain 
20  per  cent  of  the  original  contract  price, 
wMch  it  did  not  retain,  but  was  not  entitled 
to  retain  any  part  of  the  amount  of  the  ex- 
tras furnished ;  and  that  the  amount  for  ex- 
tras is  now  due.  But  we  think  the  contract 
is  not  susceptible  of  this  interpretation.  As 
stated  above,  the  contract  provides  for  alter- 
ations to  be  made  upon  the  order  of  the 
architect.  This  clearly  refers  to  extra  work 
to  be  done.  In  article  9  of  the  contract,  as 
quoted  above,  it  is  stated  that  the  sum  to 
be  paid  by  the  owners  for  the  work  and  ma- 
terial shall  be  $14,710,  "subject  to  additions 
and  deductions  as  therein  before  provided." 
This,  of  course,  refers  to  extras  which  may 
be  added  to,  or  which  may  be  deducted  from, 
the  contract  price.  The  20  per  cent  provid- 
ed for  refers  to  the  whole  work  nnder  the 
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contract  It  is  conceded  tbat,  at  the  time  this 
action  was  brought,  the  defendants  were 
holding  less  than  20  per  cent  of  the  contract 
price  with  extras.  The  court  properly  found, 
therefore,  under  the  contract  and  under  the 
conceded  facts  In  the  case,  that  this  $1,928.- 
86  was  not  due;  and,  not  being  due,  It  fol- 
lows, as  a  matter  of  course,  that  Judgment 
should  not  have  been  entered  therefor.  This 
being  true,  there  was  nothing  for  which  the 
court  could  enter  a  Judgment  The  case  is 
like  one  where  a  building  has  not  been  com- 
pleted and  a  party  seeks  to  obtain  a  judg- 
ment for  the  contract  price  when  the  work 
has  not  been  done.  Where  the  parties  hare 
by  their  agreement  made  some  act  or  condi- 
tion precedent  to  payment,  that  act  or  condi- 
tion must  be  fulfilled  before  the  payment  is 
due.  Boots  ▼.  Steinberg,  100  Mich.  134,  S8 
N.  W.  657 ;  Harmon  v.  Ashmead,  60  Cal.  439. 
We  are  satisfied  that  the  trial  court  upon 
the  findings  made,  should  have  dismissed  the 
action. 
The  Judgment  is  therefore  reversed. 

CROW,  a  J.,  and  MAIN,  ELLIS,  and  FUL- 
LBRTON.  JJ,,  concur. 

(8S  WaBli.  608)  «== 

CRANFOED  v.  O'SHEA.    (No.  12357.) 
(Supreme  Court  of  Washington.    Jan.  11,  1015.) 

1.  Appeal  and  Erbob    (§  1050*)— Habmijcss 
Kbbob— AninssioN  oi"  Evidence. 

There  being  other  independent  evidence  of 
negligence,  any  error  in  admission  of  evidence 
thereof,  which  would  in  all  probability  go  only  to 
the  quantum  of  damages,  is  not  sufficiently  prej- 
udicial to  require  reversal;  affirmance  being, 
because  of  excessive  damages,  conditioned  on  re- 
mission of  part  of  recovery. 
[Ei.  Note. — For  other  cases,  see  Appeal  and 
.  Error,  Cent  Dig.  §§  1068,  1069,  4153-4157, 
4166;  Dec.  Dig.l  1050.*] 

*  2.  Apfkal  and  Erbob   (f  1067*)— Habiclbss 
Ebbob— Failure  to  Instruct. 

Failure,  in  submitting  the  issues.  In  a  mal- 
practice case  for  not  seasonably  discovering  and 
setting  a  facture  of  the  femur  just  above  the 
knee,  to'  state  defendant's  contention  that  he 
knew  of  the  fracture,  but  could  not  heal  it,  be- 
cause of  synovitis  of  the  knee  joint  and  frac- 
tures just  above  the  ankle,  is  harmless;  every 
feature  of  the  defense,  as  well  as  plaintiff's 
case,  having  been  prominently  and  skillfully 
brought  out  during  a  long  trial 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4229 ;    Dec.  Dig.  f  1067.*] 

3.  Physicians  and  Suboeons   (J  18*)— Mal- 
practice—Extent  OF  Liabilitt. 

For  malpractice  in  treating  an  injury,  a 
snrgeon  is  liable  only  for  results  from  bis  negli- 
^nce,  and  not  for  those  from  the  original  In- 
jury. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {{  34-41,  43-46,  48; 
Dec  Dig.  f  18.*] 

4.  Phtscians   and  Suboeons  ({  18*) — ^Mal- 
practice-Excessive Damaoes. 

A  verdict  of  $7,385  for  malpractice  in  not 
seasonably  setting  a  fracture  of  a  femur  held 
excessive  to  the  extent  of  $2,000. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent  Dig.  {{  34-41,  43-46,  48; 
Dec.  Dig.  I  Is.*] 


Department  1.  Appeal  from  Superior 
Court  Spokane  County ;  Bruce  Blake,  Judge. 

Action  by  Clara  B.  Cranford  against  John 
H.  O'Sbaa.  Judgment  for  plaintiff,  and  de- 
fendant api)eals.    Affirmed  conditionally. 

See,  also,  75  Wash.  33,  134  Pac.  486. 

Lloyd  E.  Gandy  and  Graves,  Klzer  & 
Graves,  all  of  Spokane,  for  appellant.  Att- 
wood  A.  Klrby  and  H.  M.  Stephens,  both  of 
Spokane,  for  respondent 

CHADWICK,  J.  Appellant  is  a  surgeon, 
engaged  in  the  practice  of  his  profession.  He 
is  sued  for  malpractice.  On  January  17, 
1910,  respondent  was  injured  in  a  coasting 
accident  Both  bones  of  one  of  her  lower 
limbs  were  fractured  Just  above  the  ankle. 
The  fracture  is  denominated  by  the  medical 
witnesses  as  a  compound  comminuted  frac- 
ture. The  flesh  was  torn  and  the  bone  pro- 
truded. There  was  also  a  simple  fracture 
or  a  nearly  square  breaking  of  the  femur  a 
short  distance  above  the  knee  Joint  Appel- 
lant was,  at  the  time  of  the  aXKddent  sur- 
geon at  tiie  emergency  hospital,  and  gave  re- 
spondent first  aid,  and  thereafter  treated  her 
for  4  or  5  weeks,  when  she  was  passed  to  the 
care  of  the  county  physician,  who  cared  for 
her  until  Dr.  Fhy,  a  surgeon  of  her  own 
choosing,  took  charge  of  the  case. 

So  far  as  we  can  see,  the  fracture  of  the 
two  bones  in  the  lower  limb  was  treated 
surgically,  and  but  for  an  infection  tbat  ap- 
peared 2  or  3  days  after  the  accident,  and 
for  which  appellant  is  not  shown  to  be  re- 
sponsible, respondent  would  have  recovered 
of  that  fracture  in  from  6  to  12  weeks.  The 
malpractice  is  alleged  to  lie  in  the  fact  that 
appellant  did  not  make  timely  discovery  of 
the  fracture  of  the  femur,  and  did  not,  after 
discovery,  render  proper  and  skilled  service. 
On  February  2d  or  3d  X-ray  photographs 
were  taken.'  Thereafter  respondent's  limb 
was  set  and  put  In  a  cast  It  so  continued 
until  after  the  case  passed  to  the  charge  of 
the  succeeding  doctors.  After  several  months 
Dr.  Phy  had  X-ray  pictures  made,  and  it  was 
found  that  the  fractured  femur  had  slipped 
out  of  place,  and  being  held  by  the  contract- 
ed muscles,  had  knit  or  formed  a  union. 
This  imlon  was  broken  up  by  Dr.  Phy,  who 
cut  the  two  ends,  slightly  shortening  the 
length  of  the  two  pieces,  which  he  held  in 
place  by  plates  riveted  Into  the  bones..  The 
limb  is  now  straight  Instead  of  bowed  out 
as  it  had  been,  and,  but  for  the  shortening 
and  a  slight  probability  of  future  trouble. 
Is  what  is  called  a  good  recovery.  Appel- 
lant Insists,  that  he  knew  of  the  fracture  of 
the  femur ;  that  he  discovered  it  at  the  time 
be  first  examined  the  patient ;  that  he  could 
not  have  failed  to  see  It  as  it  was  "laid  out 
before  him."  In  this  be  is  corroborated  by 
the  assisting  surgeon  and  by  the  surgical 
nurse  who  was  present  But  the  Jury  believ- 
ed the  respondent  and  her  mother,  who  tes- 
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tlfled  that  appellant  did  not  examine  or  give ' 
any  attention  to  the  upper  fracture,  although 
respondent  continuously  complained  of  the 
pain  and  suffering  she  endured  at  the  place 
of  the  fracture.  Appellant'-s  version  Is  that 
the  lower  fracture  was  the  Important  thing; 
that  the  knee  became  Immediately  swollen, 
and  that  a  synovitis  of  the  knee  joint  devel- 
oped ;  that,  because  of  the  swelling  and  syno- 
vitis, he  could  not  set  the  bone  at  the  time 
by  ordinary  methods,  nor  could  he  attach 
a  weight  to  the  limb  to  hold  the  fractured 
bones  In  place  because  of  the  fracture  and 
lacerations  below  the  knee.  Respondent's 
present  condition  Is:  The  upper  fracture  has 
made  a  good  recovery;  the  lower  fracture, 
after  an  operation  In  which  the  bones  were 
cut  and  reunited,  has  healed;  the  limb  is 
shorter  than  the  other  from  1^  to  2^/^  Inches, 
as  variously  estimated  by  the  witnesses; 
she  walks  with,  and  bears  most  of  her  weight 
on,  a  cane  which  she  carries  at  her  hip; 
she  can  walk  without  help,  though  she  can 
walk  better  with  assistance;  she  was  bed- 
ridden for  many  months,  and  has  suffered 
and  stUl  suffers  acute  pain;  her  knee  is 
slightly  larger  than  its  companion,  and  she 
cannot  bend  her  ankle  up,  although  she  can 
bend  it  down,  so  that  when  going  upstairs 
she  has  to  carry  the  injured  limb  after  the 
other.  Respondent  asks  for  damages  for 
pain  ajid  suffering.  It  is  not  shown  that  she 
lost  any  earning  time  or  wages  on  account  of 
the  injury.  The  case  was  here  on  defend- 
ant's appeal,  75  Wash.  33,  134  Fac.  486,  and 
was  reversed  and  remanded  for  a  new  trial, 
with  the  same  result,  except  that  the  jury 
substituted  the  sum  of  $7,385  for  the  $5,000 
allowed  on  the  former  trial. 

[1,  2]  It  is  urged  that  the  court  erred  in 
allowing  evidence  to  be  received  tending  to 
show  that  appellant  was  negligent  in  that  he 
did  not  have  X-ray  pictures  taken  at  the 
time  or  shortly  after  the  case  came  under 
his  notice;  that  the  court  did  not  properly 
instruct  upon  this  feature  of  the  case,  and 
that  the  court  erred  in  submitting  the  Issues 
to  the  Jury,  in  that  he  failed  to  state  appel- 
lant's contention  that  he  knew  of  the  fractur- 
ed femur,  but  could  not  heal  It,  because  of 
the  synovitis  of  the  knee  joint  and  the  con- 
dition of  the  lower  fracture.  As  for  the  first 
contention,  we  think  it  would  have  been  better 
if  the  court  had  sustained  appellant's  objec- 
tions and  had  given  Iiis  requested  Instruc- 
tions, but,  as  there  is  independent  evidence 
of  negUgence,  and  the  testimony  would  in 
all  human  probability  go  only  to  the  quantum 
of  damages,  we  have  decided,  in  view  of  the 
conclusion  we  have  reached,  to  treat  the  act 
and  refusal  of  the  court  as  not  sufficiently 
prejudicial  to  Justify  a  third  trial  of  the 
case.  As  for  the  last  contention,  the  case 
went  to  the  Jury  after  a  long  trial.  Every 
feature  of  respondent's  case,  as  well  as  the 
defense,  was  prominently  and  skillfully 
brought  out.     We  cannot  beUeve  the  Jury 


were  unmindful  of,  or  failed  to  consider,  ap- 
pellant's case.  In  this  respect  we  find  no 
error. 

[3, 4]  This  brings  us  to  the.real  contention: 
Are  the  damages  awarded  excessive?  It  is 
fundamental  that  a  doctor  who  is  called  to 
treat  an  Injured  person  cannot  be  held  to 
answer  for  the  suffering  caused  by  the  origi- 
nal injury,  but  only  for  the  suffering  caused 
by  his-  own  negligent  acts.  Taylor  v.  Kldd, 
72  Wash.  18,  129  Pac.  406;  Rice  v.  Puget 
Sound,  etc.,  Co.,  141  Pac.  191.  The  theory 
being  evident,  the  original  Injury,  in  so  far  as 
the  attending  surgeon  is  concerned,  is  as  if 
it  were  self-inflicted.  All  hurts  requiring  sur- 
gical care  are  presumptively  painful  and  tor- 
menting. It  can  be  Judicially  noticed  that  a 
compound  fracture  of  the  lower  limb  and  a 
fracture  of  the  femur  are  painful  hurts,  and 
will  occasion  long  suffering,  although  treat- 
ed with  the  best  of  surgical  skllL  In  the  in- 
stant case  appellant  is  not  responsible  for 
the  original  injury,  or  the  infection  which 
prolonged  the  healing  of  the  lower  fracture 
Indefinitely  and  which  made  a  surgical  opera- 
tion upon  it  necessary,  or  for  the  6  to  12 
weeks  of  confinement  during  which  the  bones 
might  have  knit  under  the  most  skillful  treat- 
ment bad  there  been  no  infection.  In  fact, 
the  negligence  of  which  the  Jury  found  ap- 
pellant guilty  cannot  be  made  to  extend  be- 
yond his  treatment,  or,  as  it  is  found,  bis  lack 
of  treatment,  of  the  fractured  femur,  which, 
barring  the  slight  shortening  of  the  limb 
made  necessary  to  square  the  bones,  is  a  fair 
recovery,  and  the  added  pain  and  suffering. 
Considering  recoveries  in  cases  where  the  in- 
juries were  of  like  nature,  and  for  which  the 
party  charged  was  solely  responsible,  we  are 
constrained  to  believe  that  the  Jury,  In  pity , 
for  the  respondent,  visited  the  whole  conse- 
quence of  her  hurts  and  suffering  upon  the 
appellant,  without  appreciating  the  demand 
of  the  law  that  respondent  bear  her  share  of 
the  misfortune  which  angry  <^ance  threw 
over  the  unlucky  parties  to  this  actloo. 
Mueller  v.  Washington  Water  Power  Co.,  56 
Wash.  560,  106  Pac.  476,  is,  to  so  far  as  the 
consequences  of  the  injury  are  concerned — an 
Injury  for  which  defendant  was  responsible- 
most  like  this  case.  We  there  allowed  a  re- 
covery of  $5,000.  It  has  seemed  to  us  that 
a  recovery  of  more  than  $5,385  is  not  Justi- 
fied by  the  record  In  this  case. 

A  motion  for  a  new  trial  was  taken  under 
advisement  by  the  trial  Judge,  after  saying: 
"To  tell  you  the  truth,  Mr.  Stephens,  the 
girl  is  fortunate  to  be  alive  with  any  kind  of 
a  leg."  After  reading  the  case  of  Froman  v. 
Ayars,  42  Wash.  385,  85  Pac.  14,  in  connection 
with  the  Mueller  Case,  the  court  allowed  the 
verdict  to  stand.  The  opinion  in  the  Froman 
Case  admits  that  a  verdict  "manifestly  too 
large"  should  he  reduced.  The  surgeon  was 
there  charged,  and  the  jury  found,  that  but 
for  the  malpractice  the  plaintiff  would  not 
have  lost  his  foot  by  amputation.    A  life  ex- 
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pectancy  and  the  earning  power  of  a  common 
laborer  were  proved.  The  holding  of  tttis 
court  was  rested  on  that  circumstance.  "To 
pass  through  26  years  of  life  without  a  foot 
Is  a  condition  that  we  may  assume  no  man, 
however  humble  his  occupation,  would  be 
willing  to  accept  for  $5,000,"  said  the  court 

We  hare  not  overlooked  the  contention 
that,  when  the  trial  Judge  has  refused  to  re- 
duce the  verdict,  we  will  not,  and  the  cases 
cited  to  sustain  it  In  the  cases  relied  on  the 
party  charged  was  primarily  responsible,  the 
testimony  conflicting,  and  we  could  not  say, 
nor  would  we  say  If  this  case  were  against 
one  responsible  for  the  original  hurt  that 
the  verdict  Is  too  large ;  but  bearing,  as  she 
must,  her  own  share  of  the  attendant  and 
consequent  suffering,  we  think  respondent, 
who  can  claim  no  more  than  compensation, 
should  remit  $2,000  of  her  recovery  or  talj:e 
a  new  trlaL  It  is  onr  Judgment  that  the  Jury 
was  moved  by  the  passion  of  sympathy  for 
respondent  and  possibly  by  the  passion  of 
prejudice  against  appellant 

If  the  respondent  will,  within  30  days  after 
the  remittitur  in  this  case  goes  down,  remit 
$2,000  of  her  Judgment  and  consent  to  the 
entry  of  a  Judgment  for  $5,38S,  the  Judg- 
ment will  be  affirmed ;  otherwise  a  new  trial 
will  be  awarded. 

CROW,  O.  J.,  and  PARKER,  OOSE,  and 
MORRIS,  J  J.,,  concur. 


(83  Wash.  470) 

STATE  V.  STEELE.     (No.  12177.) 
(Supreme  Court  of  Washington.    Jan.  9,  1916.) 

1.  Rap*  (S  34*)— Indictment— SuFFiciBNCT— 
"Assault  in  the  Second  Deobee." 

Rem.  ft  Bal.  Code,  $  2414,  declares  that 
an  assault  under  circumstances  not  amounting 
to  an  assault  in  the  first  degree,  if  made  witb 
intent  to  commit  a  felony,  is  an  assault  in  the 
second  degree.  An  indictment  charged  that  ac- 
cused assaulted  prosecutrix  with  intent  to  rape, 
which  offense  is  made  a  felony  by  section  2435. 
Held,  that  the  indictment  ^as  sufficient  to 
charge  an  assault  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  M  37-41 ;   Dec.  Dig.  i  34.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Assault  in  the  Second 
Degree.] 

2.  indictmint  and  infobmation  ({  189*)— 
Included  Offenses  —  Deobees  —  ''^Assault 
IN  THE  Third  Deobee." 

An  indictment  charging  assault  with  intent 
to  commit  a  felony,  which  is  one  in  the  second 
degree,  will  suatam  a  conviction  of  assault  in 
the  third  degree,  under  Rem.  Ik  Bal.  Code,  i 
2415,  defining  an  "assault  in  the  third  degree" 
as  one  not  amounting  to  an  assanlt  in  either 
the  first  or.  second  degrees. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  682-6U5;  Dec. 
Dig.  i  189.* 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Assault  in  the  Third  Degree.] 

Department  2.  Appeal  from  Superior 
Court  King  County ;  Mitchell  Gilliam,  Judge. 


Stewart  Steele  was  convicted  of  assault  In 
the  third  degree,  and  he  appeals.    Affirmed. 

John  Stringer  and  Oeorge  F.  Hannan,  both 
of  Seattle,  for  appellant.  John  F.  Murphy 
and  Robt  H.  Evans,  both  of  Seattle,  for  the 
State. 

MAIN,  J.  The  defendant  In  this  case  waa 
charged  by  the  Information  with  the  crime 
of  assault  In  the  second  degree.  By  the  ver- 
dict of  the  Jury  he  was  found  guilty  of  as- 
sault In  the  third  degree.  From  the  Judg- 
ment entered  upon  this  verdict,  the  appeal  is 
prosecuted. 

[1]  The  Information,  after  reciting  that 
the  defendant  was  accused  of  the  crime  of 
assault  in  the  second  degree,  continued  as 
follows: 

"He,  said  Stewart  Steele,  in  the  county-  of 
King,  state  of  Washington,  on  the  19tb  day  of 
February,  1914,  did  then  and  there  willfully, 
unlawfully,  and  feloniously  make  an  assault  up- 
on the  person  of  one  Camila  Casaleri,  a  female 
person,  with  intent  then  and  there  to  commit  a 
felony,  to  wit,  rape,  upon  said  Camila  Casaleri. 
Contrary  to  the  statute  in  such  case  made  and 
provided,  and'  against  the  ^eace  and  dignity  of 
the  state  of  Washington." 

The  only  question  here  for  determination 
is  whether  the  Information  charges  a  crime. 

Section  2413,  Rem.  &  Bal.  Code,  provides 
what  shall  constitute  an  assanlt  in  the  first 
degree.  Section  2414  defines  the  crime  of  as- 
sault In  the  second  degree.  Section  2415 
provides  that  every  person  who  shall  commit 
an  ^assault  without  amounting  to  an  assault 
in  either  the  first  or  the  second  degrees,  shall 
be  guilty  of  an  assault  in  the  third  degree. 
The  Information  is  laid  under  subdivision  6 
of  section  2414,  which  provides  that: 

"Every  person  who,  under  circumstances  not 
amounting  to  assault  in  the  first  degree, 
*  *  *  shall  assault  another  with  intent  to 
commit  a  felony  *  *  *  shall  be  guilty  of  as- 
sault in  the  second  degree.    •    *    • " 

The  section  concludes  by  fixing  the  penalty. 
Under  section  2435,  Rem.  &  Bal.  Code,  the 
crime  of  rape  is  a  felony.  That  the  informa- 
tion was  sufficient  to  charge  an  assault  in 
the  second  degree  is  a  question  hardly  open 
to  debate.  While  this  is  not  formally  ad- 
mitted, it  does  not  seem  to  be  seriously  con- 
troverted. 

'[2]  But  it  Is  contended  that  since  the  ap- 
pellant waa  convicted  of  assault  In  the  third 
degree,  and  the  information  does  not  charge 
that  degree  of  crime,  It  la  insufficient  In 
this  we  cannot  concur.  The  information,  be- 
ing sufficient  to  charge  an  assault  in  the  sec- 
ond degree,  would  sustain  a  conviction  for 
the  lesser  crime  of  assault  In  the  third  de- 
gree. 

It  is  argued,  however,  that  under  the  doc- 
trine announced  in  State  v.  Heath,  67  Wash. 
246,  106  Pac.  756,  the  information  Is  insuffi- 
cient In  that  case  the  defendant  was 
charged  with  the  crime  of  assault  with  a 
deadly  weapon  with  intent  to  inflict  bodily 
injury.    Upon  motion  of  the  prosecuting  at- 
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torney,  the  charge  was  reduced  to  that  of  an 
assault  No  change,  however,  was  made  in 
the  complaint.  Neither  was  a  subsequent 
complaint  or  information  filed.  The  defend- 
ant was  convicted  in  the  justice  court  by  a 
Jury,  and  appealed  to  the  superior  court, 
where  he  was  again  convicted.  That  case  is 
distinguishable  from  the  present  in  this: 
There  the  gravamen  of  the  offense  for  which 
the  defendant  was  tried  in  both  courts  was 
that  of  an  assault  Here  the  gravamen  of 
the  offense  was  the  "Intent  to  commit  a  fel- 
ony," to  wit,  the  crime  of  rape.  As  already 
stated,  the  information  being  sufficient  to 
charge  the  crime  of  assault  tn  the  second  de- 
gree, it  would  sustain  a  conviction  for  the 
lesser  crime  of  assault  In  the  third  degree. 
To  hold  that  it  was  necessary  to  define  the 
crime  of  assault  in  the  third  degree  in  the 
information  charging  an  assault  with  Intent 
to  commit  a  felony,  in  order  to  sustain  a  con- 
viction of  simple  assault,  would  be  to  extend 
the  doctrine  of  the  Heath  Case.  This  we 
think  should  not  be  done. 
The  Judgment  will  be  affirmed. 

CROW,    C.    J.,    and    MOUNT,    FULLER- 
TON,  and  ELLIS,  JJ.,  concur. 


(83  Wash.  696) 

HARBICAN  V.  SKINNER  et  ux.    (No.  12134.) 

(Supreme  Court  of  Washington.    Jan.  16,  1015.) 

1.  EviDBNC*    (J    419*)  — Paboi,    Bvin«NCB  — 

WBITTKN     OONTRAOT  —  MOBIOAQBS  —  Pabt 

CONSIDEBATION. 

Where  a  mortgage  on  real  property  bound 
the  mortgagor  to  pay  taxes  and  assessments,  to- 
gether with  premiums  for  insurance  for  the  ben- 
efit of  the  mortgagee,  and  declared  that  on  a 
failure  to  perform  the  mortgagee  might  declare 
the  whole  debt  due  and  foreclose,  parol  evidence 
was  admissible  to  show  that  at  the  time  the 
mortgage  and  note  were  executed  it  was  orally 
agreed  that  the  mortgagee  should  pay  a  certain 
street  assessment  and  the  premiums  on  certain 
policies  as  a  part  of  the  consideration  for  the 
mortgage,  and  that  such  sum  should  be  repaid 
by  Uie  mortgagors  when  the  first  interest  note 
matured. 

[£^.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ${  1912-1928;   Dec.  Dig.  i  419. •] 

2.  MOBTOAQES   (§  401*)— FOBBCLOSURB— MATT- 

BiTT  OF  Debt. 

Where  a  mortgage  provided  that  the  mort- 
gagor should  pay  assessments,  taxes,  and  premi- 
ums on  policies,  bnt  the  mortgagee  orally  agreed 
to  pay  an  existing  street  assessment  and  the 
premiums  on  certain  policies  due  when  the  mort- 
gage was  executed,  he  could  not  declare  the 
whole  debt  due  and  foreclose  under  an  option 
contained  in  the  mortgage  because  of  the  mort- 
gagor's failure  to  pay  such  assessment  and  pre- 
miums. 

[E}d.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  {  1160-1165,  1208,  1209 ;  Dec.  Dig. 
i  401.»] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  W.  H.  Jackson, 
Judge. 

Action  by  Henry  Harbican  against  William 


N.  Skinner  and  wife.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and 
dismissed. 

Belden  &  Losey,  of  Spokane,  for  appellants. 
Cordiner  &  Cordlner,  of  Spokane,  for  re- 
spondent 

MOUNT,  J.  This  is  an  action  to  foreclose 
a  mortgage  for  $5,000  upon  certain  real  es- 
tate in  Spokane  county.  Upon  a  trial  of  the 
issues  made  by  the  pleadings  the  court  en- 
tered a  decree  of  foreclosure.  The  defend- 
ants have  appealed. 

It  appears  that  on  April  29,  1913,  the  note 
and  mortgage  In  this  case  were  executed  by 
the  appellants.    The  mortgage  provides: 

"The  mortgagors  agree,  during  the  continu- 
ance of  this  mortgage,  to  pay  ail  taxes  and  as- 
sessments levied  and  assessed'  upon  said  prem- 
ises and  upon  this  mortgage  or  upon  the  debt 
hereby  secured  at  least  ten  days  before  delin- 
quency ;  to  keep  the  premises  free  from  all  in- 
cumbrances; not  to  commit  or  suffer  waste 
thereon;  to  complete  all  buildings  in  course  of 
construction  or  about  to  be  constructed  thereon 
within  six  months  from  date  hereof;  to  keep 
all  buildings  thereon  in  good  repair  and  contin- 
uously insured  in  a  company  to  be  named  by 
the  mortgagee  in  a  sum  not  less  than  $5,UU0, 
loss  payable  to  mortgagee,  and  to  deliver  all 
policies  of  insurance  to  the  mortgagee.  Should 
the  mortgagors  fail  to  keep  any  of  the  fore- 
going covenants,  then  the  mortgagee  may  at  his 
option  carry  out  the  same,  and  all  expenditures 
therefor  shall  draw  interest  until  repaid  at  the 
rate  of  twelve  per  cent,  per  annum,  be  repayable 
by  the  mortgagors  on  demand,  and  shall  be  se- 
cured by  this  mortgage.  Time  is  material  and 
of  the  essence  hereof,  and  if  default  be  made  in 
the  payment  of  any  of  the  sums  hereby  secured, 
or  in  any  of  the  covenants  herein  contained, 
then,  in  such  or  either  of  said  cases,  the  balance 
of  unpaid  principal  with  accrued  interest,  and 
all  other  indebtedness  hereby  secured,  shall  at 
the  .election  of  the  mortgagee  becume  immedi- 
ately due,  without  notice,  and  this  mortgage  may 
be  foreclosed." 

The  note  which  was  secured  by  the  mort- 
gage was  a  coupon  note,  to  which  were  at- 
tached ten  coupons  for  $200  each,  all  dated 
April  29,  1913.  The  first  coupon  by  Its  terms 
became  due  and  payable  on  October  29,  1913. 
The  note  provided  that: 

"In  case  of  the  failure  to  perform  any  of  the 
covenants  contained  in  the  mortgage  securing 
this  note,  thereupon  the  said  principal  sum  and 
coupons  shall  immediately  become  wholly  due 
and  payable  without  further  notice." 

The  complaint  alleged  that  the  mortgagors 
had  failed  to  pay  an  assessment  levied 
against  the  premises,  and  had  failed  to  pay 
the  premiums  upon  an  insurance  policy,  and, 
for  that  reason,  the  respondent  declared  the 
principal  sum  together  with  interest  thereon 
due.  The  action  was  begun  on  August  18, 
1913,  less  than  four  months  after  the  making 
of  the  note  and  mortgage.  The  principal  de- 
fense was.  In  substance,  that  at  the  time  the 
notes  and  mortgage  were  executed  it  was 
agreed  between  the  parties  that  the  respond- 
ent would  pay  a  street  grade  assessment  and 
the  taxes  then  due  upon  the  property,  tend 
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would  pay  the  necessai-y  premiums  upon  In- 
surance policies  which  were  to  be  transferred 
to  the  respondent  Those  were  the  Items 
which  the  respondent  claimed  should  have 
been  paid  by  the  appellants,  and  because  of 
their  nonpayment  the  respondent  claimed  the 
right  to  declare  the  whole  debt  due.  Upon 
the  trial  of  the  case,  when  the  appellants 
attempted  to  prove  this  defense,  an  objec- 
tion was  made  upon  the  ground  that  this  was 
an  attempt  to  contradict  the  terms  of  the 
mortgage.  The  trial  Judge  expressed  the 
opinion  that  this  objection  was  well  taken, 
but  overruled  the  objection  and  heard  the 
evidence.  At  the  conclusion  of  the  case  the 
court  disregarded  this  testimony  for  the  rea- 
son that  In  bis  opinion  it  tended  to  vary  and 
contradict  the  terms  of  the  mortgage,  and 
for  that  reason  refused  to  consider  it  or 
make  any  finding  thereon.  The  only  ques- 
tion in  this  case  is  whether  this  defense  can 
be  proved. 

The  testimony  la  clearly  sufficient  to  show 
that  the  oral  agreement  was  entered  into  at 
the  time  the  mortgage  was  made,  as  con- 
tended for  by  the  appellants.  We  think  the 
evidence  very  clearly  shows  that  there  was 
a  street  assessment  due  upon  the  property  at 
the  time  the  mortgage  was  made,  and  the  evl- 
dnce  very  clearly  shows  that  the  parties  to 
the  mortgage  discussed  this  fact  They  also 
discussed  the  payment  of  the  necessary  pre- 
miums for  the  insurance  policies.  The  plain- 
tiff testified  that  no  other  agreement  was 
made  than  that  contained  In  the  mortgage. 
The  great  weight  of  the  evidence  Is  to  the 
etTect  that  at  the  time  the  mortgage  and  note 
were  executed  the  respondent  agreed  to  pay 
this  street  assessment,  and  also  the  premiums 
upon  the  insurance  policies,  and  that  these 
sums  should  be  repaid  by  the  mortgagors  at 
the  time  th.e  first  coupon  note  matured.  We 
are  satlsfleid  from  the  whole  evidence  that 
this  was  a  part  of  the  consideration  for  the 
execution  of  the  note  and  mortgage. 

[1]  The  rule  Is  well  settled  in  this  state 
that  the  real  consideration  for  a  mortgage  or 
for  a  deed  may  be  proved  by  parol  testimony. 
In  the  case  of  Windsor  v.  St  Paul,  etc.,  R. 
Co.,  87  Wash.  1S6,  79  Pac.  613,  8  Ann.  Cas. 
62,  we  held  that,  while  the  terms  of  a  written 
contract  may  not  be  varied  by  parol,  It  is 
competent  to  show  that  at  the  time  of  mak- 
ing a  contract  there  was  a  collateral  oral 
agreement  to  the  effect  that  certain  fences 
and  guards  were  to  be  built  and  maintained 
by  the  company  as  a  part  of  the  considera- 
tion for  the  sale,  and  that  oral  testimony  Is 
competent  to  show  a  consideration  additional 
to  that  e.\pressed  In  the  contract.  At  page 
161  of  37  Wash.,  at  page  614  of  79  Pac.  (3 
Ann.  Cas.  62),  quoting  from  Kickland  v.  Men- 
asha  Wooden  Ware  Co.,  68  Wis.  34,  81  N.  W. 
471,  60  Am.  Rep.  831,  we  said: 

"It  seems  to  be  well  settled  that  it  is  compe- 
tent to  prove  by  parol  what  the  real  considera- 
tion agreed  to  be  paid  was,  and  to  show  that 
the  same,  or  some  part  of  it,  remains  unpaid, 


though  not  thereby  to  impeach  the  title  convey- 
ed by  the  deed." 

And  In  quoting  from  Shephard  v.  Little,  14 
Johns.  (N.  T.)  210,  we  said: 

"Although  you  cannot,  by  parol,  substantially 
vary  or  contradict  a  written  contract,  yet  these 
principles  are  inapplicable  •  •  •  where  the 
payment  or  amouot  of  the  consideration  becomes 
a  material  inquiry." 

And  in  Van  Lehn  v.  Morse,  16  Wash.  219, 
47  Pac.  435,  we  said,  quoting  from  Quarles  v. 
Quarles,  4  Mass.  680: 

"The  principle  ii,  I  think,  most  clearly  estab- 
lished that,  when  one  consideration  ia  expressed 
in  a  deed,  any  other  consideration  consistent 
with  it  may  be  averred  and  proved." 

And  In  Ordway  v.  Downey,  18  Wash.  412, 
51  Pac.  1047,  52  Pac.  228,  63  Am.  St  Rep. 
892,  we  said,  quoting  from  Strobauer  r.  Voltz, 
42  Mich.  444,  4  N.  W.  161: 

"The  consideration  recited  in  the  deed  is  Tor 
the  purpose  merely  of  giving  it  effect  as  a  con- 
veyance, and  that  for  any  other  purpose  parol 
evidence  may  be  given  to  show  that  the  real  con- 
sideration was  greater  or  less  than  the  sum 
named'— per  Cooley,  J.,  In  Strobauer  v.  Voltz, 
supra.  And  that  great  judge  adds  that  the  cases 
holding  this  view  'are  not  •  »  •  out  of  har- 
mony with  the  general  rule  which  excludes  parol 
evidence  to  control  writings.' " 

See,  also,  Meuasha  Wooden  Ware  Co.  v. 
Nelson,  53  Wash.  160,  101  Pac.  720. 

[2]  We  are  satisfied  that  this  Is  the  correct 
rule.  It  is  plain  from  the  evidence  In  this 
case  that  at  the  time  this  note  and  mortgage 
were  made  the  fact  was  discussed  that  the 
street  assessment  against  part  of  the  proper- 
ty was  then  due  if  not  delinquent;  it  was 
agreed  that  It  would  be  necessary  to  have 
certain  Insurance  policies  which  were  then 
upon  the  property  transferred  to  the  mort- 
gagee; and  we  think  the  evidence  Is  snflS- 
clent  to  justify  the  conclusion  that  the  mort- 
gagee agreed  that  he  would  pay  these  Items 
as  a  part  of  the  consideration  for  the  note 
and  mortgage,  and  that  the  amount  of  these 
items  should  draw  Interest  at  the  rate  of  12 
per  cent  per  annum  until  the  first  coupon 
note  became  due  six  months  thereafter.  As 
stated  above,  the  mortgage  provides  that: 

"Should  the  mortgagors  fail  to  keep  any  of  the 
foregoing  covenants,  then  the  mortgagee  may  at 
his  option  carry  out  the  same,  and  all  expendi- 
tures therefor  shall  draw  interest  until  repaid 
at  the  rate  of  twelve  per  cent  per  annum." 

Instead  of  contradicting  the  terms  of  the 
mortgage,  we  think  It  is  plain  that  this  was 
not  only  a  part  consideration  for  the  note 
and  mortgage,  but  that  the  clause  last  quoted 
authorized  the  mortgagee  at  that  time  to  ex- 
ercise the  option  of  paying  these  items.  If 
he  agreed  to  do  so  as  a  part  of  the  consider- 
ation, he  could  not  before  the  date  the  first 
coupon  became  due  claim  that  the  mortgagors 
had  violated  any  of  the  terms  of  the  ihort- 
gage  or  of  the  note  by  not  paying  these  Items. 

We  are  satisfied  therefore  that  at  the  time 
the  mortgage  foreclosure  suit  was  instituted, 
the  debt  was  not  due  and  the  mortgagee  was 
not  authorized  to  declare  the  whole  debt  due, 
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or  any  part  of  It    This  being  true,  the  court 
Bhould  hav6  dismissed  the  action. 

The  judgment  of  the  trial  court  Is  there- 
fore reversed,  and  the  cause  dismissed. 

CROW,  C.  Jn  and  MAIN,  EIiLIS,  and  FUL- 
liERTON,  JJ.,  concur. 

(83  Wash.  6<0) 
Va  CIiAIRE  T.  WASHINGTON  WATER 
POWER  CO.     (No.  11256.) 
(Supreme  Court  of  Washington.    Jan.  12, 1915.) 

1.  Masteb  and  Sbbvant  (§  280*)— iNjtmT  to 
Sebtant— AsstncPTiON  or  Risk— ETviDENCie. 

Evidence,,  in  an  action  asamst  master  for 
death  of  aerrant,  held  to  sbow  that  the  danger  in 
the  work  of  using  a  boat  above  a  dam  was  open 
and  apparent  to  the  employ^. 

[Ed.  Note. — For  other  caaes,  see  Master  and 
Servant,  Cent  Dig.  i§  981-986;  Dec  Dig.  | 
280.*] 

2.  Mastkb  and  Sebvant  (J  219*)— Duty  of 
Masteb— Safe  Place  to  Wobk— Assttmp- 
TioN  of  Riss. 

A  master  is  under  the  duty  to  furnish  his 
servant  a  safe  place  to  work,  subject  to  the  qual- 
ification that  if  the  place  is  evidently  and  pat- 
ently unsafe,  the  servant  assumes  the  risk  by 
working  there,  if  he  is  of  mature  years. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  610-624;  Dec  Dig.  f 
219.»] 

8.  Masteb  and  Sebvant  (J  280*)— Iwjtjbt  to 
Sebvant— Danoeb  op  Employment— Evi- 
dence. 

Evidence  held  insufficient  to  show  that  an 

employ^  was  nnfamiliar  witti  the  dangers  of  his 

employment 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant  Cent  Dig.  §S  981-986;    Dec.  Dig.  i 

280.»] 

4.  Masteb  and  Sebvant  (|  219*)— Irjtjbt  to 
Sebvant— Assumption  or  Risk. 

Where  an  employ^  of  mature  years  under- 
takes to  work  about  a  dam,  obviously  and  open- 
ly a  work  of  some  ^Anger,  he  represents,  even 
in  absence  of  express  words  to  the  effect,  that 
he  is  sufficiently  skilled  in  such  service,  and  the 
employer  is  not  liable  for  his  death  or  injury  oc- 
curring in  the  natural  course  oC  such  danger- 
ous employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  610-624;  Dec  Dig.  § 
219.»] 

5.  Masteb  and  Sebvant  (S  276*)— Duty  of 
Master — Safe  Tools — Evidence. 

Evidence  held  insufficient  to  show  that  a 
boat  furnished  servant  by  his  employer  was  a 
dangerous  instrument  wherewith  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  §§  950-952,  954,  959,  970, 
976;    Dec  Dig.  i  276.*] 

6.  Masteb  and  Sebvant  ({{  101,  102*)— Duty 
OF  Masteb — Safe  Tools. 

An  employer  complies  with  his  duty  to  fur- 
nish bis  servants  with  safe  tools  to  work  with, 
when  he  exercises  reasonable  and  ordinary  care 
in  their  selection,  or  furnishes  such  tools  as  are 
in  common  use  and  without  radical  defects  pe- 
culiar to  themselves. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §$  135,  171,  174,  178-184, 
li>2 ;    Dec.  Dig.  Sf  101,  102.*] 

T.  Masteb  and  Sebvant  (|  107*)— Duty  of 
Master- Safe  Tools. 

No  negligence  can  be  imputed  to  employ- 
er, simply  because  the  boat  furnished  bis  serv- 


ant to  work  with  about  a  dam,  has  not  its 
oarlocks  fastened  in  their  sockets,  where  his 
boat  in  that  regard  is  equipped  in  the  usual  and 
ordinary  manner. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {$  199-202.  212,  254,  255; 
Dec  Dig.  {  107.*] 
8.  Masteb  and  Servant  (§  2763— Injuby  *• 

Sebvant— Proximate  Cause— Evidence. 
Evidence,  in  a  suit  by  servant's  widow 
against  his  employer,  held  totally  insufficient  to 
show  that  the  accident  was  caused  by  the  rapid 
flow  of  a  river,  making  an  oarlock  come  out  of 
its  socket 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  950-952,  964.  959,  970, 
976 ;    Dec  Dig.  (  276.*] 

Department  2.  Appeal  from  Superior 
Court,  Lincoln  Comity;  F.  K.  P.  Baske, 
Judge. 

Action  by  Bertha  Le  Giaire  against  the 
Washington  Water  Power  Company.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  lastructlons 
to  dismiss. 

Post,  Avery  &  Higgins,  of  Spokane,  for 
appellant  Martin  &  Wilson,  of  Davenport, 
and  Harry  A.  Rhodes  and  Artbnr  W.  Davis, 
both  of  Spokane,  for  respondent 

FULLERTON,  J.  On  July  19,  1910,  the 
appellant  the  Washington  Water  Power 
Company,  was  engaged  In  constructing  a 
dam  for  a  power  site  across  the  Spokane 
river  at  a  place  thereon  called  Little  Falls. 
The  dam  as  constructed  extended  from  the 
east  bank  of  the  stream  westerly  for  a  dis- 
tance of  some  180  feet  whence  it  turned  at  a 
right  angle  to  the  south  for  a  distance  of 
about  1,000  feet  to  the  west  bank  of  the  river 
where  the  power  house  was  situated.  The 
main  current  of  the  stream  struck  the  dam 
at  its  shorter  arm,  from  whence  it  was  di- 
verted around  the  comer  of  the  dam  to  the 
longer  arm,  where  a  channel  had  been  form- 
ed of  practically  uniform  width  and  depth, 
partly  from  the  natural  bed  of  the  river  and 
partly  by  excavation  from  the  lied  and  tlie 
adjoining  bank.  In  constructing  the  dam 
three  spillways  had  been  left  therein,  one  In 
the  shorter  arm  about  midway  across  the 
stream  and  the  other  two  on  the  longer  arm, 
but  comparatively  dose  to  the  angle  in  the 
dam.  As  the  dam  neared  completion  it  be- 
came necessary  to  dose  these  spillways.  To 
do  this  the  appellant  stopped  the  flow  of  wa- 
ter by  using  timbers,  some  12  Inches  square 
and  14  feet  long,  which  it  forced  down  over 
the  openings  and  on  them  placed  a  canvas 
to  prevent  leakage.  This  stopped  the  How 
of  water  and  enabled  it  to  fill  the  aperture 
with  concrete.  After  the  concrete  was  put 
in  place  the  pressure  on  the  timbers  was 
relieved  and  the  timbers  floated  to  the  sur- 
face by  reason  of  their  own  buoyancy.  After 
the  middle  one  of  these  spillways  had  been 
filled  in  the  manner  described,  the  company 
next   proceeded    to   fill   the   one   across  the 
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shorter  arm  of  the  dam,  and  it  was  neces- 
sary to  move  the  timbers  to  that  place.  To 
prevent  the  tlmhers  from  floating  away  aft- 
er they  came  to  the  surface  of  the  water, 
ropes  had  heen  fastened  to  them  and  to  some 
fixture  on  top  of  the  completed  portion  of 
the  dam.  After  the  fliling  of  the  first  spill- 
way some  four  of  these  timbers  had  drift- 
ed towards  the  remaining  spillway  on  that 
arm  of  the  dam,  and  it  became  necessary 
to  float  them  around  the  angle  in  the  dam 
to  a  point  from  which  they  could  be  drift- 
ed to  the  spillway  next  desired  to  be  fill- 
ed. It  was  the  opinion  of  the  foreman  that 
this  could  best  be  done  with  the  aid  of 
a  boat.  The  appellant  had  in  its  employ  at 
that  time  a  man,  26  years  of  age,  by  the  name 
of  Edward  Le  Claire.  He  was  working  in 
what  was  known  as  "the  rigging  gang," 
whose  duty  it  was  to  construct  and  keep  in 
repair  the  necessary  falsework  and  rigging 
to  enable  the  work  on  the  dam  to  proceed. 
This  rigging  gang  put  in  place  the  timbers  to 
stop  the  flow  of  water  through  the  spillways 
while  they  were  being  permanently  filled 
with  concrete.  After  the  work  of  filling  the 
first  spillway  had  been  completed,  the  fore- 
man in  charge  of  the  rigging  gang  directed 
Le  Claire  and  a  man  by  the  name  of  Peter- 
eon  to  go  to  the  company's  warehouse,  which 
was  situated  some  distance  from  the  dam  up 
the  stream,  and  get  a  rowboat  belonging 
to  the  company,  bring  it  down  to  the  dam 
and  tow  the  four  logs  before  mentioned 
around  the  comer  of  the  dam.  It  was  tes- 
tified that  Peterson  was  an  experienced  boat- 
man, and  that  Le  Claire  had  also  represented 
himself  so  to  be  to  the  foreman,  and  it  is 
the  foreman's  testimony  that  these  two  were 
chosen  to  perform  the  work  because  of  these 
facts.  He  nevertheless  cautioned  them  to  be 
careful  in  performing  the  work  and  not  to 
approach  too  near  the  spillways.  No  direc- 
tion was  given  as  to  which  of  the  two  men 
should  handle  the  oars.  The  men  proceed- 
ed to  the  warehouse,  procured  and  launched 
the  boat,  and  brought  it  down  the  river  to 
the  face  of  the  dam,  Le  Claire  using  the 
oars.  The  men  towed  with  safety  three  of 
the  timbers  around  the  point  of  the  dam, 
taking  one  of  them  at  one  trip  and  two  at 
another.  The  fourth  timber  was  somewhat 
nearer  the  spillway  than  the  others,  and 
was  below  a  plank  which  projected  from 
the  dam  into  the  water  near  its  surface  for 
a  distance  of  some  3%  or  4  feet  In  re- 
moving this  timber  to  get  it  around  the  pro- 
jection Le  Claire  chose  to  tow  it  directly  out 
from  the  dam  towards  the  middle  of  the 
stream.  He  had  proceeded  but  a  short  dis- 
tance when  one  of  the  oarlocks  of  the  boat 
lifted  out  of  its  socket.  Le  Claire  called  to 
Peterson,  who  was  sitting  in  the  back  of  the 
boat  holding  the  rope  with  which  the  tim- 
ber was  towed,  to  replace  It  Peterson  came 
forward  and  made  two  attempts  to  do  so, 
but  failed,  owing  to  the  fact  that  a  leather 


strap  or  string  with  which  the  oarlock  was 
fastened  to  the  boat  got  in  his  way.  The 
boat  was  then  drifting  toward  the  spillway, 
and  Peterson  attempted  to  save  himself  by 
Jumping  overboard  and  swimming  to  the 
shore.  Le  Claire  stayed  in  the  boat  and  was 
carried  down  to  and  through  the  spillway 
and  drowned.  The  respondent,  who  is  the 
widow  of  Edward  Le  Claire,  conceived  that 
her  husband's  death  was  due  to  the  negli- 
gence of  his  employer,  and  brought  this  ac- 
tion to  recover  therefor.  In  her  complfiint  the 
respondent  set  forth  a  number  of  acts  which 
she  claimed  constituted  negligence  on  the 
part  of  the  employer,  all  of  which  were  put 
in  issue  by  the  answer  of  the  appellant  who 
also  set  forth  the  pleas  of  contributory  negli- 
gence and  assumption  of  risk.  The  trial 
Judge,  however,  submitted  to  the  Jury  but 
foul-  propositions,  which  be  stated  in  the 
following  language: 

"(1)  That  defendant  was  negligent  in  that  the 
place  they  ordered  said  Le  Claire  to  work  was 
hazardous  and  unsafe;  (2)  that  the  defendant 
was  negligent  in  that  Le  Claire  was  unfamiliar 
with  the  work  he  was  ordered  to  do  on  July  19, 
1910,  and  was  unaware  of  the  dangers  of  the 
river,  its  rapid  flow  and  undercurrent  at  the 
place  he  wag  ordered  to  work,  and  that  he  was 
not  informed  in,  relation  to  these  things ;  (3) 
that  the  defendant  was  negligent  in  providing  a 
Mulling  steel  boat  in  which  to  work  on  said  riv- 
er, and  that  the  same  was  too  frail  and  light 
and  so  insufficiently  braced  that,  rowing  in  the 
current  of  the  river,  this  caused  the  oarlock  to 
come  out;  (4)  that  the  oarlocks  in  said  boat 
were  not  securely  tied  so  as  to  prevent  the  same 
from  raising  in  their  sockets  and  coming  out 
and  plaintiS,  also  alleging,  states  that  the  de- 
fendant's negligence  in  all  of  these  respects  was 
the  cause  of  her  husband's  death,  and  that  there 
was  no  negligence  on  the  part  of  E.  L.  Le 
Claire." 

The  Jury  returned  a  verdict  for  the  re- 
spondent and  from  the  Judgment  entered 
thereon  this  appeal  Is  prosecuted. 

[1]  The  appellant  at  the  close  of  the  case 
challenged  the  sufiiciency  of  the  evidence  to 
sustain  a  verdict  against  it,  and  the  overrul- 
ing of  this  challenge  constitutes  the  first  er- 
ror assigned.  It  is  our  opinion  that  the  chal- 
i^ige  should  have  been  sustained.  After  a 
careful  study  of  the  entire  evidence  we  are 
unable  to  conclude  that  it  shows  actionable 
negligence  on  the  part  of  the  appellant  The 
first  claim  of  neglect  of  duty  on  the  part  of 
the  appellant  is  that  it  did  not  furnish  Le 
Claire  with  a  safe  place  in  which  to  work. 
In  the  sense  that  there  was  some  danger  at- 
tending the  rowing  of  a  boat  in  the  vicinity 
of  the  spillways,  this  claim  has  foundation  in 
fact  But  this  alone  is  not  the  measure  of  an 
employer's  liability.  Such  a  rule  would  make 
the  employer  an  insurer  and  liable  in  every 
case  of  injury,  as  there  is  hardly  any  employ- 
ment in  which  a  person  can  engage  that  has 
not  some  attendant  damgers.  Particularly  Is 
this  true  where  'the  employ^  is  engaged  to 
work  about  a  dam  across  flowing  water,  or 
about  machinery,  or  in  work  requiring  the  use 
of  edged  tools,  or  in  work  in  which  the  instru- 
mentalities used  in  its  performance  necessi- 
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tate  the  use  of  skill  or  care.  But  In  none  of 
these  cases  is  the  master  liable  for  an  Injury 
to  his  employe  merely  because  he  suffers  him 
to  work  about  such  places  or  with  such 
instrumentalities.  The  employer's  liability 
arises  in  such  cases  only  where  the  dangers 
are  hidden  or  obscure  and  the  emplpyS  is 
ignorant  of  them,  or  of  such  a  degree  of  Im- 
maturity that  be  cannot  be  expected  to  ap- 
preciate or  understand  them.  Where  the 
employe  is  of  mature  understanding,  and 
the  dangers  of  the  employment  are  open  to 
Ms  observation,  and  can  be  avoided  by  the 
exercise  of  reasonable  care  on  his  part,  the 
employer  ia  not  responsible  for  an  injury 
arising  therefrom.  In  other  words,  every 
employment  has  its  own  peculiar  hazards, 
and  the  law  does  not  hold  the  employer  lia- 
ble for  such  hazards  as  are  ordinarily  ap- 
parent and  usually  and  naturally  belong  to 
the  employment  These  principles  have  been 
repeatedly  laid  down  by  this  court,  and,  in- 
deed, we  think  are  not  questioned  anywhere. 
Anderson  v.  Inland  Telephone,  eta,  Co.,  19 
Wash.  575,  53  Pac.  657,  41  L.  R.  A.  410; 
Deaton  v.  Abrams,  60  Wash.  1,  110  Pac.  615, 
47  L.  R.  A.  (N.  S.)  266;  Waterman  v.  Sko- 
komish  Timber  Co.,  65  Wash.  234,  118  Pac. 
36;  Hanson  v.  Shipley,  71  Wasli.  632,  129 
Pac.  377. 

[2]  In  the  case  before  us  there  was  noth- 
ing concealed  about  the  place  of  work.  The 
water  of  the  river  bad  been  impounded  by 
a  dam  in  which  two  spillways  had  been  left 
open.  Through  these  spillways  the  water 
rushed  with  great  force,  and  for  some  space 
ba<^  of  them  the  current  of  the  stream  was 
unsafe  for  a  rowboat  But  where  the  em- 
ployes were  required  to  work  was  attendant 
with  no  special  dangers.  They  bad  but  to 
exercise  ordinary  care  to  be  safe.  Further- 
more, the  dangers  were  open  and  apparent, 
as  obvious  to  the  employes  as  they  were  to 
the  employer.  We  cannot  think,  therefore, 
that  there  is  any  room  for  the  claim  of  neg- 
ligence made  in  this  regard. 

[3,  4]  Again,  it  is  said  that  Le  Claire  was 
unfamiliar  with  the  work  he  was  ordered  to 
do,  was  unaware  of  the  dangers  of  the  river, 
its  rapid  flow  and  undercurrent,  and  was  not 
Informed  of  these  things  by  his  employer. 
But  here  again  we  think  the  evidence  fails. 
The  evidence  thought  to  show  his  nnfiimlliar- 
ity  with  the  dangers  attendant  on  rowing  a 
boat  upon  a  flowing  stream  was  that  of  his 
relatives,  who  testified  that  he  had  had  no 
great  experience  in  these  matters.  But  their 
testimony,  remote  us  it  was  from  the  real 
question,  showed  that  his  experience  was 
much  greater  than  that  of  the  average  per- 
son. But  the  direct  testimony,  as  we  have 
before  stated,  was  to  the  contrary.  He  rep- 
resented himself  as  having  such  experience, 
and  was  selected  for  the  work  because  of  this 
fact;  he  took  control  of  the  oars  himself, 
notwithstanding  an  experienced  boatman 
was  sent  with  him ;  and  he  handled  the  boat 


with  sufficient  skill  until  be  met  with  the 
mishap  that  caused  his  death.  These  were 
representations  on  which  his  employer  had  a 
right  to  rely,  and  it  cannot  be  held  liable  for 
his  death  if  he  In  fact  misrepresented  his 
ability  to  perform  the  particular  work. 
Where  an  employe  of  mature  years  under- 
takes to  perform  a  service,  the  dangers  of 
which  are  open  and  apparent,  he  impliedly 
represents  that  he  has  sufficient  skill  to  per- 
form the  service,  and  the  employer  is  not  lia- 
ble to  him  for  an  injury  caused  thereby  mere- 
ly because  be  overestimated  bis  qualiflca- 
tions.  Labatt's  Master  &  Servant  (2d  Ed.)  S 
1148.  But  the  case  here  is  even  stronger 
than  the  rule  requires;  there  were  the  posi- 
tive representations  of  the  deceased  as  to  bis 
necessary  skill. 

[6,  6]  Another  contention  is  that  the  boat 
furnished  by  the  appellant  was  unsuitable  for 
the  purposes  for  which  it  was  directed  to  be 
used,  that  It  was  too  fragile  and  light  and 
insutticlently  braced,  and  that  these  defects 
caused  the  oarlock  to  come  out  of  its  socket 
Certain  of  the  respondent's  witnesses  did  tes- 
tify that  in  tbeir  opinion  the  boat  used  was 
not  as  suitable  for  the  purpose  as  another 
form  of  boat  would  have  been.  But  clearly 
this  does  not  fix  liability  upon  the  employer, 
"nie  evidence  was  all  to  the  effect  that  the 
boat  was  a  standard  boat  comparatively 
new,  with  no  structural  defects  not  common 
to  its  class,  and  of  a  kind  in  common  use 
throughout  the  several  states,  upon  streams 
and  bodies  of  water  of  all  kinds  where  row- 
boats  are  usually  in  use.  In  fact  it  was  the 
only  boat  mientloned  in  the  testimony  that 
was  recognized  by  the  witnesses  by  the  mere 
mention  of  Its  name.  Nor  was  there  any  tes- 
timony to  the  effect  that  the  oarlock  came 
out  of  its  socket  because  of  the  insufficient 
strength  of  the  boat  to  stand  the  strain  of 
rowing.  On  the  contrary  the  evidence  is  to 
the  effect  that  it  was  lifted  out  In  a  natural 
manner,  and  could  have  been  replaced  but 
for  the  interference  of  the  strap  with  which 
it  was  fastened  to  the  boat  to  preS'ent  its  loss 
overboard  in  case  of  the  very  accident  that 
did  happen  to  It.  But  more  than  this,  the 
boat  was  before  the  employe.  He  knew  the  wa- 
ters over  which  he  was  expected  to  row  .It.  Its 
strength  or  frailty  was  ai>pareut  to  him,  and 
whether  it  was  suitable  for  the  purpose  was  as 
much  within  his  knowledge  as  it  was  within 
the  knowledge  of  bis  employer.  It  Is  not  a  case 
where  a  defective  tool  or  instrumentality  has 
been  furnished  an  employe  by  bis  employer, 
causing  an  accident  but  a  case  where  a 
standard  and  approved  instrumentality  was 
furnished,  and  an  accident  caused  by  faulty 
manipulation  of  the  instrument  furnished. 
An  employer  complies  with  his  duty  in  this 
respect  to  bis  employe  when  he  exercises  rea- 
sonable and  ordinary  care  in  the  selection  of 
Instrumentalities  destined  for  his  use ;  when 
he  furnishes  bim  with  such  as  are  in  common 
use,  without  radical  defects  in  itself,  even 
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though  It  may  be  shown  that  there  were  bet- 
ter appliances  for  the  particular  purpose. 

[7, 1]  But  it  Is  said  the  oarlocks  should 
have  been  fastened  in  their  sockets  so  as  not 
to  come  out  even  by  faulty  manipulation  of 
the  oar.  Doubtless,  had  these  oarlocks  been 
so  fastened,  this  particular  accident  would 
not  have  happened.  But  here  again  the  evi- 
dence is  all  to  the  effect  that  such  a  process 
is  unusual  and  not  according  to  custom ;  that 
It  was  usual  and  customary  to  leave  them  un- 
fastened. The  evidence  in  so  far  as  it  bore 
upon  the  question  tended  to  show  that  there 
were  advantages  and  disadvantages  attend- 
ant upon  both,  but  It  is  clear  that  no  negli- 
gence can  be  imputed  to  the  employer  when 
he  furnished  a  boat  equipped  in  this  regard 
in  the  ordinary  manner. 

Much  was  said  in  the  evidence  concerning 
the  velocity  of  the  current  of  the  stream,  its 
undercurrents,  and  the  like.  These  matters 
we  shall  not  discuss,  as  we  do  not  find  that 
they  in  any  manner  caused  the  unfortunate 
accident.  Whatever  may  have  been  the  ve- 
locity of  the  current  it  could  be  traversed 
with  safety  by  the  use  of  ordinary  care,  and 
it  Is  not  even  to  be  surmised  from  the  evi- 
dence, much  less  was  it  shown,  that  any  of 
these  conditions  caused  the  oarlock  to  come 
out  from  Its  socket.  That  the  current  of  the 
river  caused  the  boat  to  drift  to  a  place  of 
danger  after  the  oar  was  rendered  useless  is 
of  course  not  to  be  questioned,  but  this  was 
not  the  primary  nor  proximate  cause  of  the 
accident.  The  cause  of  the  accident  was  the 
faulty  manipulation  of  the  oar  by  Le  Claire, 
and  for  this  no  recovery  can  be  liad  of  his 
employer. 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  ac- 
tion. 

MORRIS,  O.  J.,  and  MAIN,  ELLIS,  and 
CROW,  JJ.,  concur. 


(8S  Wash.  472)  , 

ZINDOBP  et  al.  v.  TILLOTSON  et  aL 

(No.  12069.) 

(Supreme  (Jonrt  of  Washington.    Jan.  11, 1915.) 

1.  Appeal  and  Esrob  (§  194»)  —  Review  — 
Fleadinq — Objection  Not  Made  Below. 

Objection  for  the  first  time  on  appeal,  that 
an  affirmative  defense  cannot  be  treated  as  a 
counterclaim  or  cross-complaint,  because  of 
failure  to  so  designate  it  and  pray  for  sepa- 
rate relief,  is  too  late,  there  having  been  a 
trial  on  the  merits  on  issue  joined. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  1241-1246;  Dec.  Dig.  f 
194.*I 

2.  Appeal  and  Ebbob  (S  1170*)— Pucadino— 

BEVEBSAL— FOBKAL  DEFECTS. 

Within  Rem.  &  BaL  Code,  g  307,  requiring 
errors  not  affecting  the  substantial  rights  of 
':he  complaining  party  to  be  disregarded  on 
appeal,  such  rights  of  plaintiff  were  not  im- 
periled by  failure  of  defendant  to  designate  an 
affirmative  defense,  a  counterclaim,  or  cross- 
complaint,  and  pray  for  separate  relief,  defend- 


ant having  pleaded  two  affirmative  defenses  and 
prayed  for  the  aggregate  of  compensation  and 
damages  claimed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,    Cent.    Dig.   §§   4032,  4066,  4075,   4098, 
4101,  4454,  4540^545;  Dec  Dig.  $  1170.*] 
3.  Contracts  (8  237*)— Modification— Con- 

sipebation. 

There  is  consideration  for  modification  of  a 
contract  for  doing  work,  by  agreement  to  pay 
more,  on  the  party  who  had  agreed  to  do  it, 
claiming  there  had  been  fraudulent  representa- 
tions as  to  the  amount  of  work,  and  demanding 
that  arrangement   be  made   for  doing  the  ez- 


[Ed.   Note.— For  other  cases,   see   Contracts, 
Cent.  Dig.  §§  1119-1122;    Dec.  Dig.  !  237.»] 
4.  CoNTBACTs  (§  244*)— New  Contbact— Evi- 
dence. 

A  new  contract  to  pay  a  reasonable  price 
per  acre  for  the  excess  grubbing  is  created  where 
T.,  having  contracted  to  do  work  for  Z.,  in- 
cluding grubbing  of  land,  claimed  there  had  oeen 
fraudulent  representations  as  to  the  number  of  ■ 
acres  to  be  grubbed,  and  after  a  controversy 
over  the  excess  grubbing,  Z.  said  to  him : 
"There  is  no  use  rowing  about  this  thing.  Xou 
go  ahead  and  do  the  grubbing,  and  we  wUl  ad- 
just it." 

[Ed.  Note. — For  other  cases,  see  Ontracts. 
Cent  Dig.  $  1128;    Dec.  Dig.  §  244.*] 

Department  1.  Appeal  from  Superior 
Court,  Pacific  County;  R.  H.  Back,  Judge. 

Action  by  M.  P.  Zindorf  and  another, 
partners  as  Zindorf  &  Elliott,  against  J.  B. 
TiUotson  and  others,  copartners  as  Brough- 
ton  &  Wiggins  Company.  From  a  Judgment 
in  favor  of  said  defendant,  plaintiffs  appeal. 
Remanded,  with  directions  to  modify. 

O'Phelan  &  Murray,  of  Raymond,  and  Mc- 
Clure  &  McClure,  of  Seattle,  for  appellants. 
Welsh,  Welsh  &  Richardson,  of  South  Bend, 
and  Stapleton  &  Sleight,  of  Portland,  Or., 
for  respondents. 

GOSE,  J.  This  controversy  arose  between, 
the  plaintiffs  as  contractors.  Pacific  county, 
certain  Men  claimants,  and  the  defendant  J. 
B.  TiUotson,  a  subcontractor.  The  plaintiffs 
were  dissatisfied  with  the  Judgment,  and 
have  appealed. 

The  following  are  the  facts:  On  July  3,  , 
1911,  the  appellants  entered  into  a  contract 
with  Pacific  county,  whereby  they  agreed  to 
construct  a  section  of  state  road  No.  5.  On 
July  18th  they  made  a  subcontract  with  the 
respondent,  wherein  he  agreed  to  supply  the 
labor,  material,  and  equipment  for  the  con- 
struction of  the  road,  excepting  piling,  cedar 
posts,  sills,  culverts,  curbing,  planking,  and 
bridges.  The  respondent  did  not  pay  all  his 
bills  for  labor  and  material,  and  claims  were 
filed  vdth  the  board  of  county  commissioners 
against  the  contract  and  bond.  The  commis- 
sioners thereupon  refused  to  make  the  final 
payment  to  the  appellants,  and  they  com- 
menced this  action  against  the  respondent, 
the  surety  on  his  bond.  Pacific  county,  and 
all  persons  who  had  filed  claims  against  the 
work.     After  putting  In  Issue  certain  mat- 
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ters  alleged  in  the  complaint,  the  resirand- 
ent  for  a  farther  and  separate  answer  and 
defense  alleged,  among  other  things,  that  he 
contracted  to  do  the  excavating,  Including 
grubbing,  at  an  agreed  price  of  23%  cents 
per  cubic  yard,  believing  and  relying  upon 
the  express  representation  of  the  appellants 
that  the  grubbing  would  not  exceed  10  acres ; 
that  it  comprised  85  acres,  a  fact  known  to 
the  appellants  prior  to  and  at  the  time  of 
the  execution  of  the  subcontract;  that  the 
respondent  had  no  personal  knowledge  of  the 
amount  of  grubbing;  that  the  appellants' 
representation  as  to  the  number  of  acres  to 
be  grubbed  was  made  for  the  purx>ose  of  de- 
ceiving the  respondent  and  inducing  him  to 
enter  into  the  contract;  that  as  soon  as  the 
respondent  learned  that  there  was  more  than 
10  acres  of  grubbing,  he  notified  the  appel- 
lants, and  demanded  that  they  arrange  for 
doing  the  excess  grubbing;  that  the  appel- 
lants thereupon  requested  the  respondent  to 
complete  the  grubbing,  and  agreed  to  pay 
him  the  reasonable  value  thereof;  that  he 
completed  the  grubbing,  and  that  the  excess, 
amounting  to  25  acres,  was  reasonably  worth 
$8,000.  The  appellants  Joined  Issue  upon 
these  allegations.  They  made  no  objections 
to  the  pleadings  In  the  lower  court,  by  mo- 
tion, demurrer,  or  otherwise. 

[1,  2]  They  now  contend  that  the  affirma- 
tive defense  cannot  be  treated  as  a  counter- 
claim or  cross-complaint,  and  have  cited  au- 
thorities from  other  Jurisdictions  to  sustain 
their  view.  The  case  was  tried  upon  the 
m^its  after  the  apiiellants  bad  Joined  issue 
upon  the  affirmative  matter  pleaded,  and  the 
objection  comes  too  late  to  merit  serious  con- 
sideration. Our  statute,  Rem.  &  Bal.  Code, 
i  307,  requires  us  to  disregard  all  errors 
which  do  not  affect  the  substantial  rights  of 
'the  complaining  party.  Maxwell  v.  Dlmond, 
145  Pac.  77. 

The  failure  of  the  respondent  to  designate 
the  affirmative  defense  as  a  counterclaim  or 
cross-complaint,  and  to  pray  for  separate  re- 
lief, in  no  way  imperiled  the  substantial 
*  rights  of  the  appellants.  The  two  affirmative 
defenses  were  pleaded,,  and  the  prayer  was 
for  the  aggregate  of  the  compensation  and 
damages  claimed. 

[3]  It  is  argued  that  the  respondent  had 
contracted  to  do  the  grubbing  as  a  part  of 
the  excavation,  and  that  the  appellants' 
promise  to  pay  for  the  excess  grubbing  was 
without  consideration.  This  question  is  no 
longer  a  debatable  one  in  this  state.  We 
held  to  the  contrary  in  Erans  v.  Oreg<m  •& 
Washington  R.  Co.,  58  Wash.  429,  108  Pac. 
1095,  28  L.  R.  A.  (N.  S.)  455.  A  Uke  view 
was  announced  in  Blodgett  v.  Foster,  120 
Mich.  392,  79  N.  W.  625 ;  Scanlon  v.  North- 
wood,  147  Mich.  139,  UO  N.  W.  493;  Linz 
T.  Schuck,  106  Md.  220,  67  Atl.  286,  11  L.  R. 
A.  (N.  S.)  789,  124  Am.  St  Rep.  481,  14 
Ann,  Cas.  495;  Domenlco  t.  Alaska  Packers' 
Ass'n  (D.  C.)  112  Fed.  564. 


We  will  consider  the  qnesdons  of  fraudn- 
leut  representations  and  the  appellants'  prom- 
ise to  pay  for  the  ^cess  grubbing  together. 
The  appellants'  contract  with  the  county  was 
upon  a  unit  basis.  The  county  agreed  to  pay 
them,  for  clearing  $125  per  acre;  for  grab- 
bing $110  per  acre;  for  easy  excavation  31 
cents  per  cubic  yard;  for  rock  work  $1.20 
per  cubic  yard.  The  appellants  agreed  to 
pay  the  respondent  as  follows:  For  clearing 
$65  per  acre ;  for  excavation,  which  included 
grubbing  except  solid  rock,  23%  cents  per 
cubic  yard;  solid  rock  85  cents  per  cable 
yard.  The  court  found  that  the  appellant 
Zlndorf  is  a  capable,  experienced  road  build- 
er; that  he  knew  the  nature  of  the  clearing 
and  grubbing  to  be  done  In  the  construction 
of  the  road;  tluit  he  knew  the  prices  for 
which  such  work  could  be  profitably  done  by 
experienced  contractors;  that  the  respond- 
ent had  but  slight  experience  in  such  work, 
"and  was  much  less  capable  and  experienced" 
therein  than  the  appellants;  that  Zindorf 
represented  to  respondent  that  he  had  per- 
sonally examined  the  road,  and  that  there 
would  be  about  9  or  9l^  acres  of  grubbhig; 
that  he  requested  the  respondent  to  make  his 
bid  so  that  the  work  of  excavation  would  in- 
clude grubbing;  that  Zindorf  then  knew  that 
there  was  more  than  twice  the  amount  of 
grubbing  he  had  represented;  that  he  mis- 
represented the  amount  of  grubbing  purpose- 
ly and  with  the  intention  of  deceiving  the 
respondent  and  of  inducing  him  to  enter  in- 
to the  subcontract;  that  the  respondent  re- 
lied upon  his  representations,  and  contracted 
upon  the  belief  that  they  were  true;  that 
respondent  made  a  casual  examination  of  the 
route  of  the  road  from  the  platform  of  a  rail- 
road train  which  ran  parallel  with  the  road, 
but  that  he  did  not  examine  the  work  with 
a  view  to  estimating  the  qaantlty  of  grub- 
bing. The  court  further  found  that,  after 
respondent  had  completed  grubbing  9^  acres 
and  had  found  that  there  was  much  more 
grubbing  to  be  done,  he  notified  the  apiiel- 
lants  that  he  had  completed  the  grubbing 
which  he  had  agreed  to  do,  and  told  them 
that  If  he  did  any  more  grabbing  it  would 
be  done  at  the  cost  of  the  work,  plus  10  per 
cent;  that  otherwise  he  would  do  no  more 
grubbing,  and  that  it  was  then  mutually 
agreed  between  them  that  the  respondent 
should  complete  the  grubbing  and  the  appel- 
lants would  pay  him  for  all  grubbing  in  ex- 
cess of  9V&  acres,  and  that  the  excess  was 
20%  acres. 

A  discussion  of  the  evidence  upon  which 
these  findings  were  based  would  be  profitless. 
We  "have  read  both  abstracts  of  the  testi- 
mony. The  appellant  Zindorf  knew  before 
the  subcontract  was  made  that  the.  county 
engineer  of  Pacific  county  had  estimated 
the  grubbing  at  20  acres.  Despite  this  knowl- 
edge, he  wrote  the  respondent  before  the 
subcontract  was  made  that  it  was  between 
9  and  10  acres.    Zindorf  knew  that  the  re- 
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gpondent's  time  for  making  his  bid  was  so 
limited  that  he  could  not  go  over  the  work 
and  estimate  the  quantity  of  grubbing  to  be 
done  with  any  degree  of  accuracy.  The  parol 
testimony  Is  In  direct  conflict,  but,  viewed 
In  the  light  of  all  the  attending  circumstanc- 
es, we  cannot  say  that  the  court  did  not  cor- 
rectly Interpret  the  evidence. 

The  court  found  that  the  subcontract  pro- 
vides that  the  respondent  shall  be  paid,  for 
all  extra  work  on  forced  account,  the  actual 
cost  of  the  work,  plus  5  per  cent ;  that  the 
actual  cost  of  the  grubbing  was  $263.97  per 
acre,  which  with  5  per  cent,  added  makes 
$277.17  per  acre,  which  Is  "a  reasonable 
sum"  for  the  appellants  to  pay  for  the  ex- 
cess grubbing. 

[4]  Upon  this  subject  the  appellant  Zln- 
dorf  testified  that  the  reasonable  cost  of  the 
grubbing  was  $50  an  acre.  The  county  en- 
gineer of  Pacific  county  said  that  the  rea- 
sonable value  of  the  grubbing  "for  the  aver- 
age" was  $75  per  acre.  Another  witness, 
whose  qualifications  were  admitted,  and  who 
knew  the  character  of  the  timber,  testified 
that  the  reasonable  cost  of  the  grubbing 
would  average  about  $65  per  acre.  Another 
witness,  whose  qualifications  were  admitted 
and  who  was  also  familiar  with  the  road, 
and  who  said  that  he  took  particular  notice 
of  the  soil  and  the  timber,  placed  the  reason- 
able cost  of  the  grubbing  at  $75  to  $80  per 
acre.  The  respondent  and  one  or  two  wit- 
nesses fixed  the  value  of  the  grubbing  in 
harmony  with  the  finding  of  the  court  It 
may  have  cost  the  respondent  that  price  per 
acre.  It  will  be  remembered  that  the  court 
found  that  the  appellant  Zlndorf  Is  a  capa- 
ble, experienced  road  builder;  that  the  re- 
spondent had  had  limited  experience  In  road- 
work  through  timber,  that  Zlndorf  knew  the 
nature  of  the  clearing  and  grubbing  to  be 
done  in  the  construction  of  the  road,  and 
that  he  knew  the  prices  at  which  such  work 
could  be  profitably  done.  He  had  contracted 
to  do  the  grubbing  at  $110  per  acre.  The 
respondent  testified  that  at  the  termination 
of  a  heated  controversy  over  the  excess  grub- 
bing, Zlndorf  said  to  him:  "There  la  no  use 
rowing  about  this  thing.  Tou  go  ahead  and 
do  the  grubbing  and  we  will  adjust  It."  This 
language  we  have  construed  as  creating  a 
new  contract.  In  ettect  Zlndorf  said  to  the 
respondent,  We  will  pay  you  a  reasonable 
price  per  acre  for  the  excess  grubbing.  It 
will  be  remembered  that  the  respondent  un- 
der the  subcontract  received  $65  per  acre  for 
clearing.  In  the  light  of  all  the  evidence  and 
the  finding  of  the  court,  which  we  have 
adopted,  as  to  the  knowledge  and  experience 
of  Zlndorf  of  the  nature  and  character  of 
such  work  and  the  reasonable  price  at  which 
it  could  have  been  performed,  we  think  $110 
I>er  acre  is  a  reasonable  price  for  the  excess 
of  20%  acres. 


The  cause  is  remanded,  with  directions  to 
modify  the  judgment  accordingly. 

CROW.  O.  J.,  and  CHADWICK,  MOBBIS, 
and  FABKEB,  JJ.,  concur. 

'  (8S  Wash.  4TO) 

DIBEBT  et  aL  v.  PETERSON.    (No.  11211.) 

(Supreme  Court  of  Washington.    Jan.  11, 1919.) 

L  Deeds  (§  211*)— Judgment  ({  841»)— Evi- 
dence—Sufficiency— Fkaud. 

Evidence  in  a  suit  to  set  aside  a  convey- 
ance of  land  and  an  assignment  of  a  judgment 
held  to  warrant  a  rescission  on  the  ground  of 
fraud  or  undue  influence. 


2.  Cancellation  of  Instbuments  (J  25*)— 
BiaHT  to  Cancellation— Defenses. 

Tliat  defendant  offered  to  rescind  does  not 
deprive  plaintiffs  of  the  right  to  subsequently  de- 
mand a  cancellation  of  their  deed  and  assign- 
ment to  defendant  where  plaintiffs  by  reason 
of  ignorance  were  unable  to  understand  the  of- 
fer. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  I  26;*  Deeds,  Cent 
Dig.  §  210.] 

3.  Appeal  and  Ebbob  (J  417*)— Bonds— Suf- 

nciENCT. 

Where  the  notice  of  appeal  was  signed  by 
all  of  the  parties  appellant,  the  fact  that  the 
bond  was  not  signed  by  one  of  them  does  not 
deprive  the  court  of  jurisdiction  and  warrant 
the  granting  of  a  motion  to  dismiss. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2140-2143;  Dec.  Dig.  } 
417.*] 

Department  1.  Appeal  from  Superior 
Court,  Spolune  County;  F.  K.  P.  Baske, 
Judge. 

Action  by  John  Dlbert  and  others  against 
Morltz  Peterson.  From  a  Judgment  for  de- 
fendant, plalntlfts  appeal.  Reversed  and  re- 
manded, with  directions. 

Perkins  &  Honeflnger,  of  Spokane,  for  ap- 
pellants. Qea  W.  Belt  of  Spokane,  tor  re- 
spondent 

CHADWICK,  J.  PlaintUTs  brought  this 
action  against  defendant  for  the  purpose  of 
securing  the  reassignment  of  a  Judgment 
which  they  had  obtained  against  Ernest  Dl- 
bert and  wife  which  had  been  assigned  to  de- 
fendant, to  cancel  a  deed  made  by  them  to 
defendant,  dated  April  13,  1911,  and  for  the 
sum  of  $370,  money  received  by  defendant 
from  the  sale  of  horses  belonging  to  plaintiffs 
and  retained  by  defendant  A  Us  pendens 
was  filed  against  the  real  property  Involved, 
which  Is  described  as  that  part  of  the  south- 
west quarter  of  section  2,  township  21,  north 
of  range  43,  east  Willamette  Meridian,  Spo- 
kane county,  Wash.,  lying  and  being  west 
of  what  Is  known  as  the  Pine  Creek  Boad; 
also,  the  south  half  of  the  southeast  quarter 
of  section  2,  aforesaid;  also,  the  southeast 
quarter  of  the  southwest  quarter  of  section 
2  aforesaid ;  also,  that  part  of  the  northeast 
quarter  of  section  11,  township  21,  north  of 
range  43,  east  of  the  Willamette  Meridian 
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lying  and  being  north  of  wbat  Is  known  as 
tbe  Plaza  Road,  in  Spokane  county,  Wasb. 

All  parties  to  tbe  action  are  Germans,  and, 
while  defendant  lays  some  claim  to  an  un- 
derstanding of  the  English  language  and  of 
business  as  transacted  in  this  country,  plain- 
tlfTs  are  almost  entirely  lacking  In  this  respect 
We  feel  Justified  In  saying  that  they  are  ex- 
tremely ignorant,  and  we  cannot  but  doubt 
that  they  ever  understood  any  material  part 
of  the  facta  and  proceedings  in  this  action. 
Tbe  Judge  in  tbe  court  below,  who  understood 
German,  was  impelled  to  repeat  in.  German 
questions  asked  by  counsel  and  In  turn  at- 
tempted to  interpret  their  answers.  It  has 
been  difficult  for  us  to  arrive  at  a  definite 
conclusion. 

[1,2]  Plaintiffs  contend  that  defendant, 
through  misrepresentations,  fraud,  and  de- 
ceit. Induced  them  to  assign  the  Judgment 
which  they  held  against  Ernest  Dibert  to 
him,  promising  to  reassign  it  and  deed  their 
property  back  if  a  new  trial  was  not  granted 
in  a  case  waged  by  them  against  Ernest  Di- 
bert. Plaintiffs  allege  that  both  tbe  assign- 
ment of  the  Judgment  and  the  conveyance  of 
the  property  was  without  any  consideration 
whatever  and  was  made  solely  for  the  pur- 
pose of  securing  protection,  as  they  supposed 
from  their  creditors ;  that  for  the  same  rea- 
son they  gave  defendant  a  bill  of  sale  of 
their  horses,  eight  in  number;  and  that  de- 
fendant afterwards  sold  the  horses  for  tbe 
sum  of  1370.  They  allege  that  defendant 
stlU  retains  possession  of  this  money.  All  of 
tbe  material  allegations  are  denied  by  defend- 
ant, who  asserts  that  plalntifts  requested  him 
to  take  a  bill  of  sale  of  the  horses  to  Keep 
Ernest  Dibert  from  taking  them  away  from 
him;  that  plaintiffs  consented  to  the  sale  of 
the  horses ;  and  that  they  also  gave  their  con- 
sent to  tbe  payment  of  $150  of  tbe  purchase 
money  to  Belt  &  Powell,  attorneys  In  their 
suit  against  Ernest  Dibert;  that  plaintiffs 
proposed  to  sell  him  the  land  in  question  for 
$1,000  subject  to  a  mortgage  thereon  of  $1,- 
625  (one-half  of  which  sum  defendant  had 
already  assumed  when  be  purchased  an  ad- 
Joining  piece  of  land  from  Ernest  Dibert 
which  was  also  covered  by  mortgage;  that 
on  the  13th  day  of  April,  1911,  defendant  ac- 
cepted said  offer,  and  plaintiffs  thereupon 
conveyed  said  land  to  defendant,  subject  to 
said  mortgage;  that  defendant  gave  plaintiffs 
two  notes,  one  for  $400,  payable  November 
1,  1911,  and  the  other  for  $600,  payable  No- 
vember 1, 1912;  that  the  $400  note  was  trans- 
ferred to  Belt  &  Powell  In  payment  of  at- 
torneys' fees  In  tbe  suit  against  Ernest 
Dibert;  that  plaintiffs  were  indebted  to  de- 
fendant for  money  loaned  and  other  advance- 
ments in  the  sum  of  $307.50;  that  this  sum 
was  indorsed  as  paid  on  tbe  $600  note ;  that, 
at  the  time  plaintiffs  conveyed  i^aid  land  to 
defendant,  they  assigned  to  him  the  Judg- 
ment of  $1,625  which  they  held  against  Er- 
nest Dibert,  they  believing  he  would  be  able  to 


collect  it  for  them;  that  defendant,  at  tbe 
request  of  plaintiffs,  made  a  bill  of  sale  to 
the  purchaser  of  thk  horses  and  offered  tbe 
purchase  money  to  plaintiffs,  but  tliat  tbey 
requested  him  to  pay  $150  of  said  $370  to 
Belt  &  Powell,  which  be  did,  and  that  they 
requested  him  to  hold  the  balance,  $220,  sub- 
ject to  their  demand;  that  tbey  have  never 
called  for  it ;  that  he  paid  interest  amount- 
ing to  $54  on  the  mortgage  of  $1,625  which 
was  placed  on  the  property  when  it  was  origi- 
nally purchased,  and  taxes  in  the  sum  of  $51 
after  he  purchased  the  property  from  plain- 
tiffs. Defendant  also  claims  that  plaintiffs 
are  not  prosecuting  the  action  in  good  faith. 
At  the  time  of  tbe  trial  defendant  tendered 
$220,  the  balance  of  tbe  purchase  money  re- 
maining from  the  sale  of  the  horses,  and  also 
tendered  the  Judgment  Both  of  these  ten- 
ders were  accepted.  The  lower  court  found 
that  plaintiffs  bad  failed  to  sustain  the  alle- 
gations of  tbeir  complaint  and  dismissed  the 
action  without  cost  to  either  party. 

Respondent  makes  claim  to  an  unselfish  In- 
terest in  plaintiffs'  affairs,  but  it  must  be  re- 
membered that  he  already  owned  adjoining 
land  and  in  one  instance,  if  not  more,  stated 
that  he  needed  tbe  Dibert  land  so  as  to  make 
his  holding  complete,  "altogether."  Differ- 
ent witnesses  testified  that  the  land  was 
worth  from  $5,000  to  $6,000. 

Tbe  lower  court  defined  tbe  Issue  of  the 
case  to  be:  (1)  Did  fraud  and  deceit  enter  in- 
to the  transfer  of  tbe  property?  (2)  were 
fraudulent  representations  made  to  tbe  plain- 
tiffs with  reference  to  the  return  or  recon- 
veyance of  the  property?  (3)  was  there  any 
consideration? 

Respondent  claims  that,  as  a  part  of  the 
consideration  for  the  sale  of  the  land  by  ap- 
pellants to  him,  they  were  to  have  the  crop 
for  the  year  1911,  he  to  have  tbe  pasture,  and 
in  support  of  thiis  contention  sets  up  certain 
conversations  and  admissions  of  plaintiff 
John  Dibert  during  the  trial: 

"Q.  Now,  you  had  a  crop  in  there  at  that 
time,  didn't  you?  A.  Yea.  Q.  Well,  he  gave 
you  permission  to  take  that  off,  didn't  he?  He 
said  You  could  take  it  off?  A.  Well,  he  said, 
'No,  take  that  off.'  bat  he  said:  'I  will  leave 
you  that;  I  no  want  that.'  Q.  Oh,  he  said  he 
would  leave  you  that?  Mr.  Perkins:  On  whose 
land  was  this?  Mr.  Belt:  On  this  land.  if. 
The  crop  was  on  this  land,  wasn't  it?  A.  Yes, 
Q.  Yes,  and  he  said  be  would  leave  you  that? 
A.  Yes.    Q.  You  could  take  It  off?    A.  Yes." 

Looking  to  the  whole  case,  we  are  not  dis- 
posed to  hold  this  testimony  to  be  destruc- 
tive of  appellants'  case.  They  admit  tbey 
knew  that  Peterson  held  the  deed  to  the  land, 
but  tbey  Insist  that  he  held  it  for  tbe  pur- 
pose of  protecting  their  Interests  and  would 
deed  It  back  at  any  time  they  desired.  If 
their  belief  was  sustained  by  tbeir  under- 
standing of  their  relation  to  respondent, 
tbey  were  entitled  to  tbe  crop  in  any  event 
Counsel  for  defendant  further  says: 
"The  complaint  aliegres,  and  John  and  Her- 
man Dilbert  both  testify,  that  respondent  KOt 
them  to  give  him  the  deed  and  the  bUI  of  sale  by 
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telling  them  that  Ernest  woald  take  the  land 
and  horses  away  from  them  if  he  got  a'  new 
trial,  yet  Herman  says:  'Q.  Didn't  I  (counsel) 
tell  you  that  Ernest,  after  the  trial  of  the  case 
and  after  Ernest  had  made  a  motion  for  a  new 
trial,  if  be  were  to  get  a  new  trial,  he  couldn't 
possibly  get  the  horses  back,  and  he  couldn't 
possibly  get  the  land  back,  because  he  had  never 
claimed  them?    A.  les.'  " 

But  counsel  is  perhaps  unconsciously  assum- 
ing tlie  ability  of  the  witness  to  reason  and  to 
comprehend  the  transaction.  Nor  should  ap- 
pellants be  held  to  hare  lost  their  right  to  as- 
sert an  interest  in  the  land,  if  any  they  have, 
because  tbey  were  told  by  counsel  for  re- 
spondent, at  a  time  when  respondent  offered 
to  deed  the  land  back,  that  "this  was  their 
opportunity,"  and  because  they  did  not  do 
so  their  conduct  should  stand  as  a  bar  to 
their  present  assertion  of  title  to  the  land; 
but  when  it  is  understood  that  the  plaintiffs 
could  hardly  make  themselves  understood  in 
the  English  language,  and  that  whatever 
counsel  said  to  them  must  have  been  talked 
over  in  German  with  the  respondents,  we  are 
not  satisfied  that  they  had  any  understanding 
other  than  that  the  respondent  was  holding 
the  land  for  them.  Then,  too,  the  considera- 
tion seems  Inadequate.  If  a  new  trial  had 
been  granted  in  the  case  of  appellants  against 
Ernest  Dibert,  be  could  not  have  taken  the 
land  because  he  did  not  claim  it  There  was 
no  excuse — certainly  none  is  shown — for  the 
transfer  of  the  Judgment  or  for  the  bill  of 
sale  of  the  horses.  We  cannot  believe,  with 
the  whole  record  before  us,  that  appellants 
would  have  so  acted  if  tbey  had  not  been 
led  without  understanding  into  the  transac- 
tion by  the  respondent  At  the  time  the 
transfer  was  made,  they  had  won  a  lawsuit 
against  Ernest  Dibert;  a  motion  for  a  new 
trial  was  pending;  respondent  was  their 
faithful  and  steadfast  friend;  he  owned  land 
adjoining;  it  was  to  his  interest  to  put  fear 
into  the  hearts  and  minds  of  these  plaintiffs 
so  that  be  might  involve  the  title  in  a  way 
that  be  could  eventually  claim  the  land. 

We  confess  our  inability  to  say  that  we  are 
positive  that  these  things  are  so;  but  the 
probability  is  so  overwhelming  we  think  that 
if  there  ever  was  a  case  where  the  parties 
should  be  relegated  to  their  original  positions 
and  made  to  deal  with  each  other  under  the 
broad  principles  of  equity,  this  is  the  case. 
Respondent  offered  at  one  time  to  deed  the 
land  back  to  plaintiffs.  If  he  is  given  his 
money  and  his  interest  he  should  not  now 
complain. 

Neither  are  we  impressed  by  the  argument 
made  by  counsel  for  respondent  that  the  tes- 
timony of  the  plaintiffs  Is  contradictory.  As 
we  have  said,  plaintiffs,  especially  the  wit- 
ness John  Dibert  bad  little  comprehension 
of  what  was  going  on  in  the  courtroom  owing 
to  bis  lack  of  understanding  of  the  English 
language.  He  does  not  even  write  his  name 
and  is  possibly  of  a  lower  order  of  mentality 
than  the  average  man. 


We  believe  that  equity  will  be  done  In 
this  case  U  respondent  is  given  that  which 
he  put  into  the  transaction.  We  have  there- 
fore decided  to  remand  this  case,  with  in- 
structions to  the  lower  court  to  take  an  ac- 
count of  the  affairs  of  the  parties  to  this  ac- 
tion and  to  order  a  reconveyance  of  the  land 
upon  the  payment  to  the  respondent  of  his 
money  with  interest,  and  all  sums  paid  in  the 
way  of  taxes  and  for  betterments,  and  the 
sums  paid  to  Belt  &  Powell  as  attorneys'  fees. 

We  have  not  overlooked  respondent's  mo- 
tion to  dismiss  the  appeal  in  this  case. 

[3]  A  notice  of  appeal  was  given  by  all  of 
the  parties  plaintiff.  The  bond  was  not  sign- 
ed by  Anna  Dibert  the  wife  of  Herman  Di- 
bert although  it  was  signed  by  John  Diljert 
Caroline  Dibert  and  Herman  Dibert  It  is 
in  form  a  supersedeas.  No  objection  was 
made  to  the  form  of  the  bond  in  tl)e  court 
below. 

The  motion  is  denied  under  the  authority 
of  Thomas  v.  Lee,  74  Wash.  286,  133  Pac.  446, 
134  Pac.  810.  The  Jurisdiction  of  this  court 
depends  upon  the  notice  of  appeal,  and  not 
upon  the  form  of  the  bond. 

Each  party  will  pay  their  own  costs  on 
appeal. 

CROW,  C.  X,  and  ELLIS  and  GOSB,  33., 
concur. 


(8S  Wash.  628) 
In  re  BROWN'S  ESTATE. 
60DFRET  et  al.  v.  WATERHOUSE  at  al. 

(No.  11202.) 
(Supreme  Court  of  Washington.    Jan.  11,  1915.) 
Wills  (§  302*)— Execution— Foboebt  of  Sio- 

HATUEl:— EVIDENCB. 

Evidence  in  a  will  contest  held  to  Justify  a 
finding  that  the  signature  of  testatrix  to  her  will 
was  genuine. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §§  576,  581,  700-710;   Dec.  Dig.  {  302.»J 

Chadwick  and  FuUerton,  J  J.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court 
Spokane  County;   J.  D.  Hinkle,  Judge. 

Contest  by  George  H.  Godfrey  and  others 
against  Nellie  Waterhouse  and  others,  of 
the  wUl  of  Sarah  J.  Brown,  deceased.  From 
a  decree  sustaining  the  will,  contestants  ap- 
peal.   Affirmed. 

Scott  &  Campbell,  of  SiMkane,  for  appel- 
lants. Ira  Honefinger  and  Hamblen  &  Gil- 
bert, all  of  Spokane,  for  respondents. 

MAIN,  J.  This  action  was  instituted  for 
the  purpose  of  contesting  the  will  of  Sarah 
J.  Brown,  deceased.  After  the  issues  had 
been  framed  the  cause  was  tried  before  the 
court  sitting  without  a  Jury.  Findings  of 
fact  and  conclusions  of  law  were  made,  and  a 
Judgment  entered  sustaining  the  validity  of 
the  wiU.  From  this  Judgment  an  appeal  Is 
prosecuted. 

The  will  purports  to  have  been  executed  on 
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the  14th  day  of  January,  1910.  On  January 
16,  1911,  Sarah  J.  Brown^  the  testatrix,  died. 
The  will  was  found  and  produced  on  or  about 
the  15th  day  of  December,  1911.  Subsequent 
to  the  death  of  Mrs.  Brown,  and  prior  to  the 
date  of  the  finding  of  the  will,  the  estate  was 
being  administered  upon.  After  the  will  was 
found  and  produced,  it  was  admitted  to  pro- 
bate on  January  23,  1912.  Thereafter,  and 
on  January  30,  1912,  the  present  action  was 
instituted. 

The  will,  after  making  certain  spedflc  be- 
quests and  devises,  gives  the  residue  of  the 
property  to  two  adopted  sons,  and  the  nieces 
and  nephews  of  the  testatrix,  share  and 
share  alike.  The  two  adopted  sons,  who  by 
their  guardian  ad  litem  are  the  contestants 
In  this  proceeding,  were  adopted  during  the 
year  1902  when  they  were  five  and  six  years 
old,  respectively.  They  were  sons  of  Mrs. 
Brown's  brother,  Clarence  B.  Godfrey  and  his 
wife.  After  their  adoption  they  continued 
to  reside  with  their  parents  as  before. 

The  statement  of  facts  in  this  case  covers 
a  little  more  than  650  pages.  Also  there  are 
many  exhibits.  Most  of  these,  however,  are 
documents  containing  the  admitted  signa- 
tures of  Mrs.  Brown,  offered  in  evidence  for 
the  purpose  of  comparison  with  the  signature 
upon  the  will.  There  Is  no  question  in  the 
case  other  than  one  of  fact  In  none  of  the 
briefs  is  there  a  single  law  book  cited.  The 
ultimate  question  is  whether  the  signature 
upon  the  will  Is  that  of  Mrs.  Brown.  The 
testimony,  not  only  upon  this  primary  ques- 
tion, but  upon  the  collateral  questions,  is  in 
conflict.  Every  page  of  the  statement  of 
facts  has  been  carefully  read,  and  the  ex- 
hibits have  all  been  examined.  The  signa- 
ture upon  the  will  has  been  compared  with 
the  admitted  signatures,  under  a  hand  glass, 
and  also  }uider  a  microscope.  Taking  into 
consideration  all  the  evidence  in  the  case,  we 
are  of  the  opinion  that  there  is  not  only 
insufficient  evidence  to  justify  the  reversal 
of  the  trial  court  upon  a  finding  of  fact,  but 
that  the  evidence  afiirmatively  shows  that 
the  Judgment  of  the  trial  court  was  right 
To  enter  upon  a  review  and  dist-ussion  of  the 
evidence  would  unduly  extend  this  opinion, 
and  would  serve  no  useful  purpose.  Where 
the  question  Is  solely  one  of  fact,  the  opin- 
ion is  not  valuable  as  a  precedent 

The  Judgment  wUl  be  affirmed. 

CROW,  C.  J.,  and  MOUNT,  PARKEtt, 
MORRIS,  and  GOSE,  JJ.,  concur.  ELLIS, 
J.,  did  not  participate. 

CHADWICK,  J.  I  dissent  This  case  was 
originally  assigned  to  me.  I  believe  I  took 
it  with  an  open  mind.  I  have  given  it  more 
care,  more  thought,  and  more  study  than  any 
case  ever  submitted  to  me  for  my  Judicial 
opinion.  I  took  the  case  primarily  to  affirm. 
I  could  not  put  an  affirmance  on  paper,  nor 
do  I  believe  that  it  would  be  possible  to  make 
a  detailed  statement  of  the  case  and  draw  the 


conclusion  that  the  conrt  has  drawn.  The 
only  way  to  affirm  the  case  is  to  pass  it  with- 
out argument,  saying  that  taking  the  case  by 
Its  four  comers  we  find  there  Is  a  conflict 
of  evidence,  and  the  court  is  not  prepared  to 
say  that  the  evidence  preponderates  against 
the  decree  of  the  lower  court 

Judge  MAIN  has  read  the  record  with  con- 
scientious care  and  zeal,  and  he  has  drawn 
the  conclusion  that  upon  the  whole  case  the 
decree  should  be  affirmed.  I,  too,  have  read 
every  page  of  the  statement  of  facts,  and  re- 
read the  greater  part  of  it  I,  too,  have  ex- 
amined the  exhibits  and  put  the  disputed 
signatures  under  a  reading  glass  and  a  high- 
power  microscope.  I  have  done  my  work 
and  shall  avail  myself  of  the  privilege  of 
giving  reasons  wliich,  in  my  Judgment  sus- 
tain my  opinion  that  the  purported  will  of 
Sarah  J.  Brown  is  a  forgery. 

Sarah  J.  Brown  went  to  the  dty  of  Spo- 
kane about  the  year  1889.  She  engaged  in 
dressmaking  and  made  some  Investments  in 
real  estate  which  proved  profitable,  so  that  at 
the  time  of  her  death,  which  occurred  on  the 
16th  day  of  January,  1911,  she  bad  accumu- 
lated an  estate  which  was  appraised  at  about 
$40,000.  Mrs.  Brown  possessed  an  unusual 
aptitude  for  business  and  was  careful  and 
methodical  in  all  of  her  business  habits.  She 
had  transacted  her  business  through  an  attor- 
ney for  more  than  20  years.  During  that  time 
Mr.  D.  W.  Henley,  Messrs.  Henley  &  Scott  and 
Mr.  Scott,  now  of  counsel  for  the  contestants, 
did  her  legal  business.  She  kept  her  valuable 
papers  in  a  tin  box,  which  she  deposited  in 
her  lawyer's  .vault  Judge  Prather,  an  at- 
torney of  respected  standing,  had  done  some 
little  business  for  Mrs.  Brown  many  years 
ago.  He  has  an  Indistinct  recollection  of 
drawing  a  will,  but  no  showing  is  made  that 
would  warrant  us  in  holding  that  Mrs. 
Brown,  during  the  20  years  of  her  active  life 
in  Spokane,  ever  consulted,  except  in  the 
most  remote  Instances,  any  lawyer  other  than 
Mr.  Henley  or  Mr.  Scott  for  guidance  or  ad- 
vice. In  the  years  1891-1893,  Mrs.  Brown 
acted  as  administratrix  of  the  estate  of  Ben- 
jamin F.  Whipple,  deceased.  This  is  noted 
for  two  reasons  :  To  show  that  Mrs.  Brown 
was  familiar  with  the  ways  of  the  law  and 
of  law  offices,  and  because  many  of  her  sig- 
natures have  been  gathered  from  the  files  of 
that  case  and  have  been  offered  as  evidence 
in  this  one. 

Clarence  B.  Godfrey,  a  brother  of  Mrs. 
Brown,  and  his  wife,  Etta  B.  Godfrey,  have 
two  sons,  George  H.  Godfrey  and  Frank  B. 
Godfrey.  Mrs.  Brown  seems  to  have  had  an 
affection  for  these  children,  and  in  October, 
1902,  at  a  time  when  they  were  five  and  six 
years  old,  respoctively,  she  adopted  them  as 
her  own,  with  the  consent  of  their  parents. 
She  attended  to  and  met  the  expense  of  their 
schooling.  When  not  in  boarding  school  the 
boys  remained  with  their  parents.  It  seems 
to  be  proven  b^ond  the  peradventure  of  a 
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douM  that  the  only  object  Mrs.  Brown  had 
In  adopting  the  boys  was  to  see  to  it  that 
they  had  proper  Instruction  and  to  make 
them  her  lawful  heirs.  Her  relationship  to 
the  boys  was  not  changed  during  her  life- 
time, and  they  were  her  legally  adopted  chil- 
dren at  the  time  of  her  death.  Mrs.  Brown 
was  of  the  age  of  about  64  or  66  years  at  the 
time  of  her  death.  She  had  ever  been  of 
sound  mind  and  alert  to  her  business  Interests. 
After  the  death  of  Mrs.  Brown  search  was 
made  for  a  will.  None  was  found  in  her  tin 
box  where  inquiry  was  first  and  most  natural- 
ly directed,  nor  was  any  found  at  her  home. 
Mrs.  Etta  B.  Godfrey,  the  natural  mother  of 
the  adopted  sons  of  Mrs.  Brown,  was  appoint- 
ed administratrix,  and  proceeded  to  admin- 
ister the  estate  until  the  purported  will  was 
admitted  to  probate.  A  contest  was  there- 
after Instituted  by  the  natural  father  of  the 
adopted  sons,  who  are  also  parties  contestant, 
and  by  their  guardian  ad  litem.  The  trial 
Judge  found  that  contestants  had  failed  to 
sustain  their  petition,  and  decreed  the  pro- 
posed will  to  be  the  last  will  and  testament  of 
Sarah  J.  Brown,  deceased.  An  appeal  to  this 
court  is  prosecuted. 

Contestants  assert  the  will  to  be  a  forgery 
because:  First,  the  direct  testimony  shows 
that  she  had  no  will;  second,  concomitant 
circumstances  show  the  proffered  document 
to  be  false;  and  third,  the  paper  (a)  shows 
forgery  upon  its  face,  and  (b),  by  a  prepon- 
derance of  the  credible  testimony  of  the  opin- 
ion witnesses  and  of  the  experts  In  hand- 
writing, it  is  shown  to  be  such. 

Mrs.  Nellie  Waterhouse  and  Mrs.  May  Plx- 
lee  are  daughters  of  Lucinda  L.  McFarlane, 
a  sister  of  Mrs.  Brown.  Mrs.  McFarlane  died 
about  two  months  before  Mrs.  Brown  passed 
away.  Certain  real  property  which  Mrs.  Wa- 
terhouse claimed  as  her  own,  but  for  which 
Mrs.  Brown  had  probably  furnished  the 
whole  consideration,  was  in  Mrs.  Brown's 
name  wben  she  died.  She  also  held  the  note 
of  Mrs.  Plxlee  for  about  $800.  A  brother  of 
these  women,  George  L.  McFarlane,  also 
owed  a  note  to  the  estate.  Mrs.  Waterhouse 
and  Mrs.  Plxlee  expected  that  Mrs.  Brown 
would  devise  the  property  and  absolve  the 
note  in  her  will.  It  seems  fairly  certain  from 
the  testimony  that  Mrs.  Waterhouse  and  Mrs. 
Plxlee  were  bitterly  and  even  angrily  dis- 
appointed because  their  aunt  had  not  released 
their  obligations  and  had  not  distributed  her 
property,  especially  some  diamonds,  by  will, 
in  the  way  they  thought  she  should  have 
done.  They  seem  to  have  entertained  the 
idea  that  if  the  adoption  of  the  boys  were  set 
aside  they  would  obtain  no  advantage  over 
the  other  heirs,  and  they  talked  with  Mrs. 
Godfrey,  and  a  lawyer  was  consulted  with 
reference  to  vacating  the  order  of  adoption. 
Tbe  testimony  is  very  conflicting  upon  this 
Item  as  to  which  one  of  the  parties  was  the 
mover.  Mrs.  Waterhouse  and  Mrs.  Pixlee 
say  that  Mrs.  Godfr^  suggested  It    She  de- 
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nles  it  and  insists  that  the  other  women  sug- 
gested it  But  it  is  certain  that  the  matter 
was  discussed,  and  that  Mrs.  Waterhouse  and 
Mrs.  Pixlee  were  extremely  anxious  that  it 
be  done.  The  Godfreys  were  not  unwilling 
that  Mrs.  Waterhouse  should  have  the  prop- 
erty claimed  by  her,  and  a  friendly  suit  was 
begun  by  Mrs.  Waterhouse  against  the  admin- 
istrator, and  a  decree  so  holding  was  entered. 
There  seems  to  'be  no  doubt  of  the  fact  that 
Mrs.  Brown  had  often  said  that  she  intended 
that  "Nellie"  should  have  the  property,  and 
it  seems  to  be  about  as  certain  that  she  held 
the  property  in  her  own  name  in  order  to 
protect  It  from  the  consequences  of  habits 
less  thrifty  than  she  knew  herself  to  possess. 
Mrs.  Plxlee  was  insistent  that  she  should  be 
given  her  note  without  payment  She  made 
at  least  one,  and  possibly  more,  trips  from 
her  home  at  Ephrata  with  the  avowed  pur- 
pose of  demanding  th^  note.  A  final  demand 
was  made  on  tbe  administrator  about  De- 
cember 8, 1911.  At  this  time  Mrs.  Pixlee  sug- 
gested to  Mrs.  Godfrey,  the  administratrix, 
that  it  had  been  Mrs.  Brown's  intention  to 
put  the  name  of  a  deceased  brother  on  Mrs. 
McFarlane's  tombstone.  Neither  Mrs.  God- 
frey nor  Mrs.  Pixlee  knew  the  date  of  his 
death,  and  Mrs.  Pixlee  assumed  to  look  for  it 
among  her  mother's  old  papers.  About  De- 
cember 15th,  at  the  home  of  Mrs.  Water- 
house,  in  the  presence  of  Mrs.  Olson,  a  neigh- 
bor, and  Miss  Jenkins,  who  say  they  were 
asked  to  "come  over"  and  hear  some  music 
on  the  phonograph  (one  of  these  witnesses 
also  testifies  to  an  anxiety  on  the  part  of  the 
sisters  to  have  another  lady  present),  Mrs. 
Waterhouse  and  Mrs.  Pixlee  brought  out  an 
old  red  wallet  stuffed  full  of  old  papers  be- 
longing to  their  mother.  Tbe  papers  number 
111  and  are  wholly  irrelevant  to  any  issue 
in  this  cas&  The  wallet  was  tied  in  an  old 
newspaper,  stained  with  the  mark  of  a  coffee 
cup.  Mrs.  Waterhouse  testified  that  on  the 
Saturday  before  Mrs.  Brown's  death  she 
took  the  old  red  wallet  from  Mrs.  Brown's 
house,  where  Mrs.  Brown  had  had  It  for  the 
purpose  of  looking  through  her  deceased  sis- 
ter's papers ;  that  the  papers  were  scattered 
over  a  small  center  table  and  over  Mrs. 
Brown's  desk;  that  she  gathered  them  up 
and  wrapped  them  and  the  wallet  in  an  old 
newspaper  which  Mrs.  Brown  had  laid  upon 
the  small  table  upon  which  she  was  accus- 
tomed to  eat  her  mekls;  that  there  was  a 
stain  of  coffee  upon  it  Her  theory  is  that 
in  gathering  up  this  wallet  and  wrapping 
it  in  the  newspaper,  she  picked  up  the  en- 
velope containing  the  will.  Resuming  now 
our  narrative,  Mrs.  Plxlee  started  to  look 
through  the  papers,  and  "all  at  once"  she 
dropped  them  on  the  floor.  In  picking  them 
up  she  or  Mrs.  Waterhouse  "happened,"  out 
of  the  whole  number  of  papers,  to  pick  up 
an  envelope,  blank  with  the  exception  of  the 
words  "my  will"  written  dimly  across  one 
end  In  lead  pencil.     Mrs.  Pixlee  says  she 
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said,  "Why,  mother  had  a  will."  Mrs.  Olson 
took  it  out  of  her  hand  and  examined  and 
read  it  Miss  Jenkins  testifies  to  the  dl.'»- 
covery  of  the  will  as  follows: 

"State  to  the  court  what  was  said  and  what 
was  done  in  the  finding  of  tiiis  will?  •  •  • 
A.  Mrs.  I'izlee  said  tbat,  looking  at  some  old 
pictures  of  people  back  East  put  her  in  mind 
of  an  address  that  Mrs.  Godfrey  wanted  to  find 
in  some  old  letters,  and  she  spoke  to  Mrs.  Wa- 
terhuuse  about  looking  those  old  letters  over, 
and  she  said,  'Should  1  look  them  over  to-night 
or  should  I  take  them  home  with  me?"  and  1 
think  Mrs.  Waterbouse  said  do  just  as  she  was  a 
mind  to ;  and  she  suid — Mrs.  I'ixli'e  said  again  to 
Mrs.  Olson,  she  said,  'What  would  you  do'^'  and 
Mrs.  Olson  said,  'Why,'  she  said,  '1  would  look 
part  of  them  over,  and  if  I  got  tired  I  would 
take  the  rest  of  them  borne  with  me.'  And  so 
Bbe  was  looking  them  over,  and  when  she  un- 
wrapped them  in  this  newspaper  there  was  a 
mark  where  the  cup  bad  sat,  a  cup  of  tea  or 
cuHee  bad  made  a  mark  on  the  tablecloth,  and 
BO  I  bad  my'atfentiun  drawed  to  it;  she  said, 
'This  is  one  of  Auntie's  tablecloths;  you  can 
see  where  the  cup  sat  on  it,'  and  I  noticed  it, 
and  she  drawed  Mrs.  Olson's  attention  to  it, 
and  she  noticed  it,  and  I  think  then  was  when 
Mrs.  Waterbouse  said,  'I  must  burn  those — them 
in  the  stove,'  or  something  like  tbat,  she  said, 
and  she  made  a  grab  for  them.  She  was  sitting 
across  the  room,  and  she  made  a  grab  for  them 
and  knocked  them  out  of  Mrs.  Pixlee's  lap,  and 
if  I  remember  right  the  first  letter,  the  first 
envelope,  Mrs.  Pixlce  picked  up  it  bad  across 
the  end  of  it,  'My  Will.'  Mrs.  Pixlee  held  it 
up,  and  she  says.  Mrs.  Pixlee  said:  'There  is 
the  lost  will;  auntie  has  made  a  will.'  And  she 
banded  it  to  me,  and  1  don't  remember  if  1 
opened  it  or  hand(>d  it  back  to  her  and  she 
opened  it,  but  I  remember  I  was  the  first  one 
to  open  the  will  inside  the  headings  unfilled  in, 
and  I  opened  it  and  I  said,  'The  last  will  and 
testimony  of  Sarah  J.  Brown,'  and  I  just  drop- 
ped it  00  the  fioor.  I  said,  'I  don't  want  noth- 
ing to  do  with  it';  and  I  think  Mrs.  Pizlee 
picked  it  up  and  said,  'Maybe  no  one  ought  to 
read  it ;  we  ought  to  take  it  to  a  lawyer,'  and 
Mrs.  Olson  says:  'Tes;  we  will  read  it;  it 
won't  do  any  hurt'  And  she  took  it  and  start- 
ed to  read  it,  and  I  think  one  of  them  grabbed 
it  away  from  her.  and  she  grabbed  it  back  asain 
and  read  it,  and  she  read  it  aloud  a  couple  of 
times  80  we  all  heard  it." 

The  win  was  carried  to  the  attorneys  for 
Mrs.  Waterbouse  and  was  afterwards  offered 
for  probate. 

One  of  the  witnesses  to  the  will,  George 
A.  Grlffeth,  had  known  Mrs.  Brown  for  more 
than  20  years.  He  is  a  farmer  living  west  of 
Spokane,  and  is  the  father-in-law  of  George 
McFarlaue,  one  of  the  beneficiaries  under  the 
will.  W.  C.  Lavender,  the  other  witness, 
says  that  he  did  not  know  Mrs.  Brown,  al- 
though Griffeth  says  he  (Lavender)  had  met 
her  on  at  least  one  occasion  at  his  home. 
Lavender  does  not  remember  the  circum- 
stance. Lavender  was  a  friend  of  Griffeth 
of  more  than  20  years'  standing.  The  two 
witnesses  to  the  will  substantially  agree 
that  they  were  met  by  Mrs.  Brown  (although 
Lavender  says  that,  not  knowing  her,  he 
does  not  swear  that  it  was  in  fact  Mrs. 
Brown)  on  Riverside  avenue  near  McNabb's 
drug  store,  and  were  asked  by  her  to  step 
Into  the  drug  store  and  witness  her  will; 
tbat  they  went  Into  the  store,  and  in  the 


northeast  corner,  at  a  place  provided  for  the 
convenience  of  customers,  the  three  of  them 
signed  the  document  Lavender  says  it  took 
"just  a  minute.  Just  long  enough  to  sign 
it  up."  This  is  a  significant  fact  to  which 
we  will  refer  later.  Lavender  further  tes- 
tifies that  he  remembers  the  signer  of  the 
will  as  a  woman  between  "40  and  50,"  tha; 
she  did  not  appear  to  be  old,  and  tbat  she 
acted  like  she  was  In  good  health.  Griffeth 
also  says  that  she  seemed  to  be  In  goo'l 
health,  although  there  can  be  no  question 
that  at  about  that  time  (the  most  of  the 
month  of  January)  she  was  laid  up  with 
rheumatism  and  unable  to  walk.  Lavender 
says  he  never  saw  the  woman  after  that  time. 

Another  incident  relied  upon  by  propo- 
nents is  testified  to  by  Judge  Prather,  who 
says,  in  substance,  that  some  time  within 
the  year  or  two  then  just  past,  some  man, 
whom  he  does  not  now  remember,  came  to 
him  and  eihlbited  a  typewritten  draft  of  a 
will,  and  asked  him  whether  it  was  in  legal 
form.  He  replied  that  it  was,  whereupon 
his  visitor  told  him  that  he  had  been  sent 
there  by  Judge  Prather's  old  friend,  Mrs. 
Sarah  J.  Brown,  who  thought  that  because  of 
old  friendship  be  would  make  no  charge  for 
his  advice. 

Testimony  is  also  offered  tending  to  show 
that  Mrs.  Brown  had  intended  to  square  all 
debts  and  obligations  owing  by  her  nieces 
and  nephew,  but  it  is  nowhere  made  to  ap- 
pear that  she  ever  manifested,  by  word  or 
deed,  an  intention  to  discharge  their  debts 
and  at  the  same  time  make  them  residuary 
legatees  of  equal  standing  with  her  adopted 
sons.  There  is  much  testimony  tending  to 
show  that  Mrs.  Brown  had  said  that  she  liad 
done  all  that  she  intended  to  do  for  her  sis- 
ter's children.  On  this  feature  of  the  case 
the  testimony  neutralizes  itself. 

Would  a  woman  be  apt  to  make  a  will 
under  the  circumstances,  and  act  with  ref- 
erence to  it  as  it  is  alleged  Mrs.  Brown  did, 
in  the  light  of  the  following  facts?  She  was 
an  accomplished  business  woman,  "smart," 
of  mature  thought  and  careful  business  hal>- 
its.  She  had  been  accustomed,  both  liefore 
and  after  the  date  of  the  alleged  will,  to  dp 
her  business  through  her  attorneys.  The 
making  of  a  will  was  no  new  thing  to  her — 
it  seems  to  be  agreed  by  all  that  she  had 
made  a  will  some  years  before.  It  was  a 
subject  that  was  often  discussed  by  her. 
There  was  no  reason  yrby  she  should  go 
about  It  in  a  mysterious  way  or  work  through 
the  Instrumentality  of  some  man  who  ap- 
pears pn  the  scene  and  makes  his  exit  from 
the  stage  without  revealing  his  identity.  To 
be  called  upon  to  act  upon  such  a  delicate 
mission  the  party  must  have  been  an  old 
friend  of  Mrs.  Brown,  and,  if  so,  he  would 
probably  have  been  known,  either  personal- 
ly or  by  reputation,  to  Judge  Prathei:.  The 
record  reveals  no  like  Instance  where  Mrs. 
Brown  depended  upon  others  to  attend  to 
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her  affairs.  She  was  on  sufficient  terms  of 
Intimacy  with  her  own  lawyer  to  loan  him 
money,  and  if  the  plea  be  urged  that  she 
sought  to  sare  a  fee  by  sending  the  draft  of 
her  will  to  an  attorney  by  the  hand  of  a 
stranger  for  approval,  It  may  be  answered  by 
saying  It  is  more  probable  that  her  own  at- 
torney would  have  answered  her  question 
without  fee  than  one  who  had  gained  no 
profit  from  her  in  a  business  way.  Mrs. 
Brown  was  not  close  or  stingy.  The  record 
shows  the  contrary.  She  was  generous,  rath- 
er than  grasping.  She  had  been  very  liberal 
with  her  sister's  children.  The  contested 
will  was  undoubtedly  drawn  by  a  lawyer,  or 
from  a  legal  form,  and  it  seems  improbable, 
In  the  light  of  all  the  other  circumstances  at- 
tending the  execution  of  the  will,  that  Mrs. 
Brown,  the  methodical  business  woman, 
would  have  had  it  drawn  by  a  lawyer  other 
than  her  own.  If  she  desired  the  advice  of 
another  lawyer.  It  is  more  likely  that  she 
would  have  gone  to  him  herself.  It  would 
be  utterly  contrary  to  her  habit  and  her  life 
history  in  Spokane  to  charge  her  with  going 
to  some  lawyer  who  cannot  now  be  found, 
and  whose  work  she  had  not  sufllcient  con- 
fidence to  accept  without  further  assurance, 
and  then  to  resort  to  the  unusual  method  of 
passing  a  matter  of  that  magnitude  through 
the  hand  of  a  third  party  to  be  assured  of 
Ita  validity. 

Then  again  the  case  touches  the  doctrine 
of  probabilities  in  this:  Considering  Mrs. 
Bh>wn'8  business  training,  she  would  in  all 
probability  have  executed  and  obtained  wit- 
nesses at  the  time  and  place  where  the  will 
was  drawn,  and  there  closed  the  transaction 
and  put  it  away  for  safe-keeping,  for  If  we 
say  it  is  her  will,  the  form  of  it  must  have 
been  satisfactory  to  her;  there  are  no  cor- 
rections or  interlineations;  although  her  sis- 
ter is  called  "Lydia"  Instead  of  Ludnda,  by 
which  name  she  was  known,  and  her  neph- 
ew and  nieces  are  named  without  the  initials 
which  she  ordinarily  used.  Instead  of  doing 
the  usual,  ordinary,  and  natural  thing,  we 
find  that  she  went  out  on  the  highways  with 
intent  to  call  witnesses  from  the  bystanders, 
and  just  happened  to  meet  Mr.  Griffeth  and 
his  friend  Lavender,  and  then  went  Into  a 
public  drug  store  to  execute  the  will  at  a 
desk,  or  place  to  write  on  the  counter.  The 
two  witnesses  are  not  at  all  clear  which  it 
was,  but,  whichever  it  was,  it  was  not  there, 
as  is  shown  by  several  disinterested  witness- 
es, employes  In  the  drug  store.  It  had  been 
removed  some  months  before  the  date  of  the 
purported  will.  The  witnesses  do  not  remem- 
ber whether  they  or  Mrs.  Brown  sat  down  or 
stood  up  to  sign  the  document.  A  most  strik- 
ing circumstance  Is  that  instead  of  then  go- 
ing to  the  repository  where  her  private  pa- 
pers were  kept,  a  place  safe  from  intrusion 
and  fire,  md  where  those  Interested  would 
naturally  look  for  such  a  document  at  the 
time  of  ber  death,  she  left  It  around  ber 


home  for  nearly  a  year  so  carelessly  that  it 
found  its  way  into  a  pile  of  rubbish.  The 
old  pouch  Is  full  of  Sunday  scbool  cards,  re- 
wards of  merit,  clippings,  business  cards,  ad- 
vertisements, letters,  etc.,  unimi)ortant  and 
inconsequential  things  such  as  youth  gathers 
and  sentiment  retains  with  growing  strength 
as  age  creeps  on.  Mrs.  Waterhouse  says  her 
mother  never  destroyed  anything. 

The  finding  of  the  will  under  circumstanc- 
es that  were  so  unusual  as  to  call  for  some 
explanation  puts  suspicion  upon  it  The  wo- 
men who  happened  in  or  were  called  in  both 
agree  that  Mrs.  Waterhouse  and  Mrs.  Pixlee 
were  urgent  in  their  request  that  they  tell 
the  lawyers  that  they  were  not  invited  to  be 
at  Mrs.  Waterhouse's  at  the  time 'the  will 
was  found.  One  of  them  says  that  she  was 
told  that  she  would  receive  $100  if  they  won 
the  case  and  established  the  will.  AH  of 
these  things  and  others  which  might  be  men- 
tioned, when  coupled  with  the  fact  that  Mrs. 
Brown  had  been  generous  with  Mrs.  Water- 
house  and  Mrs.  Pixlee  and  George  McFar- 
lane,  the  children  of  her  deceased  sister; 
the  fact  that  she  adopted  her  brother's  boys 
to  make  them  ber  heirs,  as  Is  testified  by 
many  disinterested  witnesses;  the  fact  that 
she  had  had  a  will  before  the  adoption,  and 
thereafter  and  up  to  the  time  of  her  death 
bad  said  frequently  to  many  third  parties 
who  have  no  interest  In  the  case,  as  well  as 
her  own  attorney  as  late  as  November,  1910, 
that  while  she  had  had  a  will,  she  had  de- 
stroyed it,  fearing  that  a  will  might  be  bro- 
ken; the  fact  that  during  ber  last  sickness, 
when  asked  by  the  doctor,  at  the  solicitation 
of  Mrs.  Waterhouse  or  the  Godfreys  (they 
are  not  agreed  as  to  who  suggested  It),  about 
ber  affairs  and  whether  she  had  a  will,  she 
expressed  her  impatience  and  displeasure, 
saying  she  could  attend  to  ber  own  affairs; 
the  fact  that  the  greater  number  of  the  wit- 
nesses agree  that  Mrs.  Brown  was  confined 
to  her  home  about  the  time  the  will  was  ex- 
ecuted, unable  to  walk  about  the  house  or  to 
the  toilet  because  of  a  swollen  foot  and  rheu- 
matism, and  that  it  is  improbable  that  she 
was  able  to  be  on  Riverside  avenue  In  ap- 
parent good  health  on  the  14th  day  of  Jan- 
uary— brings  me  to  a  consideration  of  the 
signature  of  the  will. 

Bavlng  detailed  the  facts  In  a  general  way, 
and  keeping  in  mind  the  Interest  of  the  pro- 
ponents who  discovered  the  will,  I  come  to 
a  consideration  of  the  signature  and  date 
line  of  the  will,  resolved  to  weigh  the  testi- 
mony with  unusual  care  and  as  Independent- 
ly of  the  circumstances  Just  recited'  as  I 
can,  although  probabilities  and  incredibilities 
must,  of  necessity,  enter  more  or  less  active- 
ly into  the  consideration  of  the  questioned 
signature. 

The  law  of  questioned  documents,  if  it  may 
be  called  a  settled  branch  of  the  law,  is  an 
interesting  subject.   There  may  be  signatures 
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wbich  will  pass  the  scrutiny  of  a  careful 
eye,  yet  under  the  microscope,  or  when  su- 
perimposed upon  or  Juxtaposed  with  an  au- 
thenticated signature,  the  most  careless  ot>- 
server  will  admit  to  be  bald,  even  clumsy 
forgeries.  Where,  after  the  usual  tests  of 
observance  and  microscopical  examinations, 
the  witnesses  are  of  different  mind,  a  judge 
to  whom  the  issue  is  submitted  must  resort 
to  his  own  Judgment  and,  from  the  conflict 
of  opinion,  the  maze  of  circumstance,  and  a 
comparison  of  the  questioned  signature  with 
all  the  authenticated  ones,  endeavor  to  ex- 
tract the  truth.  To  accomplish  this,  we,  like 
the  experts  who  have  disagreed,  must  go  over 
the  same  ground,  employ  the  same  testa,  and 
by  processes  of  inclusion  and  exclusion  come 
to  some  opinion.  Our  field  •  broadens,  for 
unlike  many  of  the  witnesses  who  hold  an 
authenticated  signature  in  one  hand  and 
the  questioned  document  in  the  other  and  by 
mere  comparison  or  reference  to  pictorial  ef- 
fect express  an  opinion,  we  are  compelled  to 
consider  the  disposition,  the  character  and 
characteristics,  the  motives  and  purposes,  the 
health,  the  very  life  history  of  the  one 
whose  writing  is  offered  even  to  Its  minutest 
detail,  to  measure  probabilities,  and,  finally, 
if  there  be  a  probability  one  way  or  the  oth- 
er, to  consider  it  in  the  light  of  the  opinions. 
We  must  measure  the  witnesses,  their  ex- 
perience, their  interest,  their  attitudes,  their 
apparent  candor  or  lack  of  candor,  their 
ability  to  Judge,  their  opportunities  to  know 
the  signature  offered,  their  mental  character- 
istics, the  extent  of  their  examinations  and 
comparisons.  It  is  our  duty  to  observe  to 
what  extent  an  opinion  upon  scientific  sub- 
jects or  questioned  hypotheses  may  be  influ- 
enced by  that  bias  and  partisanship  which 
in  many,  if  not  in  most  all,  such  cases  in- 
fluence, possibly  in  an  unconscious  way,  the 
opinions  of  those  who  testify  or  may  have 
testified  in  pride  of  opinion  or  in  considera- 


tion of  an  unusual  fee.  We  must  give  weight 
to  the  experts  in  proportion  as  we  think  the 
reasons  given  for  their  opinions  are.  good  rea- 
sons or  bad  reasons.  Osbom,  Questioned 
Documents,  258. 

Waiving  for  the  time  the  opinions  of  the 
experts  and  others,  and  approaching  the 
question,  as  I  believe,  with  an  open  mind 
and  with  a  sincere  purpose  to  try  the  case 
de  novo  (Hunt  v.  Phillips,  34  Wash.  362,  75 
Pac.  970), 

I  first  submit  an  enlarged  copy  of  the  ques- 
tioned signature  and  the  attendant  writing 
"Jan  14th." 

(2)  The  questioned  signature  and  28  sig- 
natures taken  haphazard  from  checks  writ- 
ten In  the  years  1909-1910. 

(3)  Three  signatures  written  in  1891-1893. 
These  were  taken  from  the  public  flies  in  the 
county  courthouse  in  the  case  of  Whipple, 
deceased,  and  are  presented  to  illustrate  two 
points  which  we  shall  presently  make. 

(4)  A  memorandum  written  by  Mrs.  Brown. 
This  is  offered  to  illustrate  figures  1  and  4 
and  the  figures  1  and  9. 

(5)  A  letter  showing  the  several  character- 
istics of  Mrs.  Brown's  handwriting.  It  is 
written  on  paper  of  about  the  same  weight 
and  texture  as  the  paper  upon  which  the 
questioned  signature  is  found,  and  is  valu- 
able as  a  basis  for  comparison.  Attention  is 
called  to  the  dots  and  punctuation  marks, 
and  the  figures  in  the  date  line. 

(6)  A  note  made  December  5,  1910,  show- 
ing general  characteristics  and  the  signature 
of  Mrs.  Brown. 

(7)  A  check,  the  last  one  drawn  before  the 
date  of  the  will,  also  a  check  drawn  August 
13,  1909,  showing  ragged  and  heavy  letters. 
The  heaviness  of  the  letters  and  flgures  in 
this  check,  apparently  due  to  bad  ink  or  pen, 
is  submitted  for  comparison  with  the  laying 
on  or  retouching  of  the  letters  in  the  ques- 
tioned document. 
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'From  these  documents  selected  at  random 
from  the  scores  I  have  examined,  I  think  It 
may  be  fairly  set  down  that  Mrs.  Brown  be- 
trayed certain  fixed  characteristics: 

(1)  She  wrote  an  angular  hand.  The  prin- 
cipal experts  for  contestants  say  that  the 
questioned  signature  was  made  by  one  who 
used  the  muscular  movement.  The  principal 
expert  witness  for  the  proponents  says  that 
It  is  a  combined  muscular  and  finger  move- 
ment Both  are  right.  The  signature  is  a 
combination  of  the  two,  but  is  made  by  one 
who  used  the  muscular  movement.  We  find 
nothing  In  the  writings  of  Mrs.  Brown  that 
even  isuggested  that  she  ever  wrote  a  free, 
full,  muscular  hand  or  a  combination  of  the 
muscular  and  finger  movement  Mr.  Fearon, 
an  important  expert  witness  for  the  propo- 
nents, says  Mrs.  Brown's  writing  was  wholly 
finger  movement. 

(2)  She  wrote  a  nervous  hand.  Her  band 
was  at  times  "shaky."  The  letters  "a-r-a" 
In  the  disputed  signature  betray  neither  of 
the  two  characteristics  mentioned.  They  are 
full-fashioned,  with  perfect  curves,  and  In 
themselves  betray  a  familiarity  with  the 
Spencerlan  copy  book  hand  of  a  generation 
ago. 

(3)  In  writing  her  signature,  Mrs.  Brovra 
stuck  to  the  line  or  to  a  line,  as  writers  using 
a  finger  movement  almost  Invariably  do. 
In  the  few  instances  in  which  we  find  either 
"Sarah"  or  "Brown"  above  the  line,  the 
name  is  on  the  line  or  a  line.  We  find  no 
signature  describing  the  sweep  of  a  circle 
from  the  letter  "S"  to  the  letter  "n,"  as  does 
the  proffered  signature.  With  her  cramped- 
finger  movement  she  could  not  have  made 
suCh  a  sweep. 

(4)  Mrs.  Brown  made  the  letter  "J"  with 
two  strokes  of  the  pen.  This  is  admitted 
by  both  principal  experts.  Her  hand  was 
not  taken  from  the  paper  on  either  stroke. 
In  the  questioned  document  the  "J"  in  "Jan" 
shows  in  the  enlarged  photograph,  and  un- 
der the  microscope  at  least  four  primal 
movements  and  as  many,  if  not  more, 
patches.  In  the  Initial  "J"  there  are  at  least 
three  primal  movements.  The  npper  part 
of  the  tme  J's  is  narrow.  The  disputed  J's 
are  round  or  oval  rather  than  long  and 
sharp.  They  are  neither  characteristic,  nor 
are  they  sustained  by  reference  to  any  of 
the  examples  set  before  us. 

(5)  Mrs.  Brown  rarely  closed  the  first  "a" 
with  the  up  and  down  stroke.  She  habit- 
ually left  the  second  "a"  open  with  a  loop 
at  the  top  of  the  first  stroke.  In  the  few 
instances  where  she  closed  the  second  "a," 
the  first  up  and  down  strokes  are  made  with 
the  same  loop  movement  and  not  as  it  is  in 
the  questioned  signature. 

(6)  The  letter  "r"  is  characteristic.  1  ask 
a  comparison  of  the  "r's"  in  the  questioned 
signature  and  in  the  admitted  signature 
shown  on  plate  2.  The  "r"  in  Sarah  does 
not  compare  with  any  r  in  any  of  the  writ- 
ings.   The  "r"  in  Brown  is  move  character- 


istic, but  when  examined  onder  a  powerful 
microscope  it  so  clearly  shows  a  careful  re- 
constmctlon  that  it  la  worthless  as  a  basis 
of  comparison. 

(7)  It  was  the  habit  of  Mis.  Brown  to 
close  the  "o"  In  Brown.  Whether  she  did, 
or  did  not  do  so,  the  first  stroke  of  the  "o" 
is  habitually  made  with  a  loop  or  a  loop 
movement  The  "o"  in  the  questioned  sig- 
nature is  not  characteristic.  I  submit  a 
comparison  of  it  with  the  "o's"  to  be  found 
in  other  writings  and  pass  it  an  needing  no 
farther  reference. 

(8)  The  first  upstroke  of  the  capital  "S" 
describes  an  arc,  whereas  this  movement  in 
Mrs.  Brown's  signatures  more  nearly  ap- 
proaches a  straight  line.  The  loop  is  wider 
and  does  not  resemble  any  made  by  her. 

(9)  Mrs.  Brown  carfled  the  last  stroke  of 
the  "w"  in  Blown;  this  she  made  like  "u," 
or  the  first  stroke  of  "n,"  as  it  may  be,  up- 
ward, and  inclined  to  perpendicular.  In  the 
questioned  document  it  Is  Inclined '  to  the 
horizontal  so  radically  that  It  distinguishes 
the  line  from  any  tliat  lias  been  submit- 
ted for  our  Inspection.  The  run  from  the 
"w"  to  the  "n"  is  markedly  greater  tlian  in 
any  of  the  other  signatures  and  greater  tlian 
one  would  ezitect  to  find  in  the  handwriting 
of  one  wlio  is  writing  with  a  finger 
movement 

(10).  She  made  the  last  stroke  of  her  "a's" 
with  a  down  or  perpendicular  stroke,  a  fin- 
ger movement  This  is  found  in  every  "a" 
we  have  examined.  The  "a"  in  "Jan"  lacks 
this  characteristic  Not  only  does  it  not 
return  to  the  line,  but  goes  on  to  the  first 
movement  in  the  letter  "n"  by  a  horizontal 
stroke.  Compare  this  "a"  with  the  full- 
fashioned  perfect  "a's"  In  the  disputed 
Sarah  and  with  the  "a's"  in  the  admitted 
signatures.  If  the  several  "a's"  were  writ- 
ten by  the  same  person,  it  seems  unlikely- 
tliat  they  were  written  at  the  same  time  and 
under  the' same  conditions,  as  testified  by 
the  witnesses  to  the  will. 

(11)  The  upstroke  and  the  last  movement 
in  the  letter  "n"  in  "Jan"  are  clearly  round 
and  curved,  and  were  written  by  one  having 
a  muscular  movement 

(12)  Mrs.  Brown  habitually  made  the  hori- 
zontal stroke  in  the  figure  "4"  with  an  up- 
stroke or  movement,  and  when  she  used  it 
at  all,  which  was  not  frequent  as  habitually 
made  the  horizontal  dash  under  the  ab- 
breviation "th"  or  "nd"  with  a  downstroke. 
We  cite  the  violation  of  these  diaracteris- 
tics  in  the  figure  "14."  Mrs.  Brown  made 
the  perpendicular  lines  in  "1"  and  "4"  near- 
ly straight  up  and  down.  In  the  questioned 
document  they  are  less  perpendicular  than 
in  any  we  have  in  the  exhibits,  and  they 
show  the  easy,  finished  line  of  a  Spencerlan 
muscular  movement. 

Mr.  Lavay  in  his  little  work  on  disputed 
handwriting,  says: 

"The  little  things  are  the  ones  that  count 
most  in  making  examinationa  and  determining 
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a  forgery,  for  the  reason  that  they  are  no  less 
characteristic  than  the  more  prominent  pecul- 
iarities and  are  more  likely  to  be  overlooked  by 
the  person  who  tries  to  disguise  his  hand.  The 
crossing  of  't's'  and  the  dotting  of  'i's'  become 
matters  of  large  moment  in  making  compari- 
sons of  disputed  handwritings.  There  is  proba- 
bly no  matter  in  conjunction  with  a  man's  or- 
dinary writing  to  which  he  gives  less  thought 
than  the  way  he  makes  these  crosses  and  dots. 
For  that  reason  they  are  in  the  highest  degree 
characteristic.  And  it  is  precisely  because  of 
their  apparently  slight  importance  that  tne  per- 
son who  sets  out  to  imitate  another's  handwrit- 
ing or  to  disguise  his  own  is  likely  to  be  care- 
less about  these  little  marks  and  to  make  slips 
which  will  be  sufficient  to  prove  his  identity." 

It  seems  to  be  admitted  that  a  person  will 
make  his  terminals  and  punctuations  with 
less  conclousness  than  other  parts  of  his 
writings.  Consequently  we  find  In  terminals 
and  punctuation  marks  a  greater  fixity  of 
habit  than  is  ordinarily  present  In  other 
parts  of  writings. 

(13)  Bearing  this  In  mind,  It  will  be  noticed 
that,  In  addition  to  the  constancy  with  which 
Mrs.  Brown  adhered  to  certain  loops,  angles, 
movements,  and  pen  lifts,  perhaps  her  most 
striking  characteristic  Is  found  In  the  for- 
mation of  periods  and  dots.  Mote  the  period 
following  the  Initial  "J."  This  period  is  a 
dot  Under  the  microscope  It  Is  slightly  hor- 
izontal. I  have  examined  the  periods  in  the 
exhibits  submitted  and  the  dots  over  the 
"i'a"  and  am  prepared  to  say  that  Mrs. 
Brown  Invariably  made  them  either  by  strik- 
ing a  slight  perpendicular  line  or  nearly  so, 
or  a  Blight  curve  to  the  right  Reference  to 
the  exhibits,  especially  the  letter,  which  I 
have  copied,  illustrates  this  point  Moreover, 
no  period  is  found  after  the  initial  "J"  In 
any  of  Mrs.  Brown's  later  signatures.  So 
far  as  the  record  shows,  a  period  had  not 
been  used  by  her  after  the  initial  for  nearly 
20  years.  I  am  not  unmindful  of  the  fact 
that  Prof.  Blair  says  that  a  period  appears 
in  one  of  the  checks,  and  that  counsel  for 
contestants,  in  putting  a  question  to  the 
witness,  may  or  may  not  have  admitted 
this  to  be  true.  My  own  judgment  Is  that  no 
such  period  appears.  In  a  check  of  date 
April  23,  1910,  there  is  a  pen  mark  which 
might  be  taken  for  a  period,  but  I  am  con- 
vinced that  it  was  never  so  designed  by  the 
writer.  A  period  appears  in  some  of  the  sig- 
natures found  in  the  Whipple  estate,  1891- 
1893.  See  plate  3.  These  papers  were  public 
records  and  available  to  any  Interested  party. 

(14)  In  Mrs.  Brown's  writing  there  is  a 
pen  pressure  from  the  beginning  to  the  end  of 
every  word,  with  no  hair  lines  or  designed 
shadings.  Her  letters,  and  shadings  if  used, 
were  made  in  a  natural  way.  Under  the 
microscope  Mrs.  Brown's  writing  ia  heavy. 
In  the  questioned  document  the  upstroke  of 
the  "S,"  the  letters  "a-r-a,"  and  the  letter 
"h,"  with  the  exception  of  the  last  part, 
which  is  patched,  are  easy  and  flowing,  with- 
out pen  pressure,  and  what  may  appear  to 
be  shadings  are  in  the  main  retracings  over  a 
lighter  line. 


(15)  It  was  not  Mrs.  Brown's  habit  to 
patch  letters.  Iii  some  instances  there  is  a 
showing  of  a  patch  or  retracing  of  some  letr 
ter  betraying  a  purpose  to  complete  the  letter 
and  not  to  finish  it  so  as  to  conform  to  ber 
usual  signature.  There  is  a  carelessness  In 
it  There  is  no  attempt  to  follow  the  line* 
of  Imperfect  letters,  whether  made  by  t>ad 
ink  or  running  out  of  Ink.  The  many  patch- 
es on  the  questioned  writs  ag  follow  with 
scrupulous  care  the  original  line,  with  the 
exception  of  the  down  stroke  in  the  letter 
"J"  In  "Jan,"  where  the  Ink  seems  to  have 
run  beyond  the  original  border,  and  in  the 
lower  part  of  the  same  "J"  where  the  first 
downstroke  was  carried  lower  and  the  point 
of  the  first  line  was  abandoned. 

(16)  Mrs.  Brown's  "S's"  and  "J's"  were  as 
characteristic  as  the  features  on  the  face  of 
a  person.  Whereas,  the  "J"  in  "Jan"  and  the 
"J"  Initial  are  so  different  from  any  of  the 
authenticated  "J's"  and  to  each  other  as  to 
make  it  extremely  improbable  that  they  were 
written  by  the  deceased. 

(17)  Mrs.  Brown  had  the  habit  of  ending 
the  downstroke  of  the  figures  "1,"  "4,"  "7," 
and  "9,"  with  a  slight  turn  to  the  right  or  a 
slight  hook  turning  to  the  right  These 
lines  were  Invariably  made  with  pen  pres- 
sure. In  the  two  downstrokes  in  the  figure 
"14,"  neither  of  these  characteristics  are  ap- 
parent 

(18)  We  note  the  fact  that  the  witnesses  to 
the  will  say  that  the  signing  was  the  work 
of  but  a  moment  The  purported  signature 
bears  Indisputable  evidence  that  it  could 
not  have  been  the  work  of  a  moment  Al- 
though Mrs.  Brown  wrote  without  hair  lines 
or  designed  shadings,  the  retracings  and  build- 
ing up  of  letters  and  lines  betray  a  care  and 
method  that  must  necessarily  have  taken 
some  considerable  time  and  attention. 

(19)  I  have  not  discussed  the  pen  lifts  or 
pen  propulsions  because  It  Is  dIfiScult  to  do 
so  without  immediate  resort  to  the  micro- 
scope. It  is  enough  to  say  that  the  disputed 
writing  contains  many  more  pen  lifts  tnan 
In  any  made  by  Mrs.  Brown. 

It  is  a  fact  tliat  a  person  will  pever  write 
his  signature  twice  in  the  same  way.  Lavay 
says: 

"It  is  more  surprising,  at  first  thought  to  b« 
told  that  no  person  ever  signs  bis  name  even 
twice  alike.  Of  course,  theoretically,  it  cannot 
be  said  that  it  is  impossible  for  a  person  to 
write  his  name  twice  in  exactly  the  same  man- 
ner. A  person  casting  dice  might  throw  double 
aces  a  hundred  times  consecutively.  But  who 
would  not  act  on  the  practical  certainty  that 
the  dice  were  loaded  long  before  the  hundredth 
throw  was  reached  in  such  a  case?  The  same 
reasoning  applies  to  the  matter  of  handwriting 
with  added  force,  because  the  chance  of  two  sig- 
natures being  exactly  alike  is  incomparably  less 
than  the  chance  of  the  supposed  throws  of  the 
dice.  Probably  many  persons  will  not  believe 
that  it  is  impossible  for  them  to  write  their 
own  name  twice  alike.  Foi  them  it  will  be  an 
interesting  experiment  to  repeat  their  signa- 
tures, say,  a  hundred  times,  writing  them  on  va- 
rious occasions  and  under  different  circumstanc- 
es, and  then  to  compare  the  result    It  is  safe 
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to  gay  that  tbcy  will  bardly  find  two  of  these 
which  do  not  present  some  differences,  even  to 
their  eyep,  and  under  the  examination  of  a 
trained  observer  aided  by  the  microscope,  these 
divergencies  stand  out  tenfold  more  plainly." 
Lavay,  Disputed  Handwriting,  99,  100. 

But  it  is  also  a  fact  that  there  are  general 
characteristics,  certain  singularities,  forma- 
tions, features,  proportions,  and  spacings, 
which  are  adhered  to  in  greater  or  less  de- 
gree which  cannot  be  portrayed  in  words, 
but  which  nevertheless  mark  with  unerring 
accuracy  the  pencraft  of  a  certain  individnal. 
We  are  fortunate  in  tliis  case  in  having 
many  signatures  for  comparison,  and  equally 
fortunate,  in  finding  that  Mrs.  Brown's  writing 
was  not  a  flaccid,  characterless  hand.  It  fair- 
ly breathes  character— character  so  fixed 
tliat  it  is  not  concealed  by  a  slight  palsy  of 
the  fingers  or  the  twinges  of  rheumatism, 
from  which  she  suffered. 

The  books  seem  to  agree  that  a  person  may 
lapse  upon  some  of  the  characteristics  of  a 
fixed  band,  and  his  signature  could  not,  for 
that  reason,  be  challenged,  but  Just  as  an 
actor  cannot  simulate  the  voice,  so  a  forger 
cannot  simulate  the  sum  of  a  writer's  char- 
acteristics. It  is  the  lack  of  these  that  may 
mark  a'  forgery,  however  cleverly  it  may  be 
executed.  A  person  may  omit  some  of  his 
characteristics  and  his  signature  be  real. 
A  forger  may  make  an  accurate,  or  fairly 
accurate,  copy  or  simulation  of  a  signature 
ahd  It  may  be  as  devoid  of  expression  as  a 
death  mask  or  the  face  of  a  graven  Image. 
A  person  cannot  simulate  the  characteristics 
of  another's  writing  without  betraying  his 
own.  There  are  strong  characteristics  in  the 
proffered  writing,  which,  under  the  micro- 
scope, are  as  noticeable  as  the  features  on  a 
man's  face.    They  are  not  Mrs.  Brown's. 

There  is  another  element  that  is  regarded 
by  the  writers  on  questioned  documents  as 
important.  That  is  physical  condition.  The 
proffered  signature  is  smoother,  rounder,  less 
nervous  than  any  of  the  signatures  of  Mrs. 
Brown.  It  shows  no  evidence  of  infirmity. 
Compare  it  with  the  signature  made  Decem- 
ber 31st,  next  before  January  14,  1910,  and 
with  "Jan."  Its  fullness  and  Its  freedom, 
the  delicate  lines  and  fashioned  curves,  es- 
pecially in  the  letters  "ara,"  indicate  health 
and  self-possession.  By  the  great  weight  of 
the  evidence,  Mrs.  Brown  was  sick  with 
rheumatism  during  the  winter  and  almost, 
if  not  all,  of  the  month  of  January.  Her 
foot  was  80  swollen  that  she  could  not  walk. 
She  was  waited  on  by  neighbors.  7et  we 
are  asked  to  hold  that  on  January  14th  she 
appeared  to  be  a  woman  of  40  or  50  years, 
and  was  on  the  streets  unattended.  In  ap- 
parent good  health,  capable  of  writing  "ara" 
without  a  tremor,  and,  barring  the  Jan  and 
the  two  "J's"  the  signature  as  a  whole  bet- 
ter than  ninety-nine  men  in  a  hundred  who 
are  accustomed  to  writing  could  write  it 
Rheumatism  is  an  erratic  master,  as  we  all 
know,  but  It  Is  not  probable  that  he  prac- 


ticed such  decciitiun  in  his  harvest  month 
of  January. 

It  is  the  opinion  of  Mr.  Henley,  a  lawyer 
of  quick  and  accurate  perceptions,  who  did 
business  for  Mrs.  Brown  for  many  years, 
that  the  signature  is  a  forgery,  and  of  Mr. 
Gardner,  paying  teller  of  the  Exchange  Na- 
tional Bank,  where  she  had  her  account, 
that  It  is  not  Of  Mr.  Tiffany,  paying  teller 
,of  the  Traders'  National  Bank,  where  she 
formerly  had  an  account,  that  the  signature 
is  spurious,  and  of  Mr.  Vincent,  cashier  of 
the  Old  National  Bank,  that  be  "believes"  it 
to  be  genuine.  Others  differ  in  a  like  way. 
In  passing  upon  the  qualifications  of  the 
opinion  witnesses  It  should  be  borne  in  mtnd 
that  Messers.  Gardner,  Seale,  and  Vincent, 
witnesses  for  the  proponents,  did  not  use  any 
glass  or  express  their  opinions  except  upon 
general  appearances.  As  one  of  the  witness- 
es says  "general  impressions,"  and  as  Mr. 
Vincent  says,  "experience,"  "instinct,"  and 
"general  character."  This  witness  further 
says  that  it  is  the  custom  of  banks  to  pay 
on  sight  without  making  an  analysis,  and  be 
held  his  theory  good  by  refusing  upon  the 
stand  to  draw  a  comparison  between  the 
questioned  document  and  an  authenticated 
signature. 

"I  cannot  conceive  of  an  opinion  worthy  of 
consideration,  for  which  a  reason  cannot  be 
given ;  yet  we  have  often  heard  such  opinions 
given  in  court,  and  they  have  been  accepted  as 
expert  testimony.  When  asked  for  his  reason, 
one  witness,  a  bank  cashier,  replied:  'Oh !  I  am 
so  impressed;  I  cannot  tell  why.'  It  is  scarce- 
ly creditable  to  any  witness  to  express  opin- 
ions for  which  he  can  give  no  reasons,  or  to  a 
court  to  permit  such  to  be  given  as  expert  tes- 
timony. For  how  can  court  and  jury  place 
the  proper  value  upon  opinions  unsupported  by 
reasons?  Indeed,  the  value  of  expert  testimony 
consists  mainly  in  the  ability  of  the  witness,  by 
reason  of  his  special  training  and  experience, 
to  point  out  to  the  court  and  jury  such  im- 
portant facts  as  they  might  otherwise  fail  to 
observe;  and  in  so  doing,  the  court  add  jurors 
are  enabled  to  exercise  their  own  vision  and 
judgment  respecting  the  cogency  of  the  reasons, 
and  the  consequent  value  of  the  opinion  founded 
tbereon."    Ames  on  Forgery,  91. 

It  is  only  fair  to  say  that  Mr.  Vincent  dis- 
avows any  of  the  qualifications  of  an  expert 

It  will  be  seen,  therefore,  that  after  all, 
the  opinions  of  these  witnesses  are  of  no 
greater  benefit  to  us  than  our  own  opinion 
would  be  when  based  on  casual  Inspection 
and  comparison  of  writings. 

Two  experts  of  local  fame  and  of  ability,  a 
Mr.  Thompson  for  the  contestants,  and  Prof. 
H.  O.  Blair,  for  the  proponents,  are  the  Im- 
portant witnesses  on  this  phase  of  the  case. 
Mr.  Thompson  is  attacked  because  of  certain 
answers  which  it  is  said  mark  an  egotism 
and  conceit  that  makes  his  testimony  incred- 
ible. Counsel  for  proponents  express  regret 
that  the  remarks  of  the  trial  judge  when  de- 
ciding the  case  are  not  in  the  record,  so  that 
we  can  understand  Just  bow  this  witness  was 
regarded  by  him.  It  may  be  true  that  the 
manner  of  the  witness  overcame  the  trial 
Judge,  but  It  affords  no  legal  ground  for  the 
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rejection  of  his  testimony.  Egotism,  although 
always  annoying,  may  be  an  asset  or  It  may 
be  a  liability.  It  may  be  a  vice  or  It  may 
be  virtue.  It  all  depends  npon  what  Is  be- 
hind It ;  whether  the  victim  can  sustain  him- 
self. If  the  work  and  opinions  of  egotists 
were  to  be  rejected  because  of  the  sole  qual- 
ity of  egotism,  many  chapters  of  our  history, 
both  ancient  and  modem,  would  have  been 
unwritten.  I  have  read  and  re-read  Mr. 
Thompson's  testimony.  I  have  followed  it' 
through  every  letter  and  every  exhibit  re- 
ferred to  by  him,  and,  having  in  mind  that 
it  is  the  writing  and  not  the  man  that  is  on 
trial,  and  that  no  client  should  be  scotched 
because  he  has  an  egotist  for  an  expert,  I 
find,  notwithstanding  that,  his  opinion  is 
well  sustained  and  its  force  is  amply  demon- 
strated. Mannerisms  may  sometimes  Invite 
prejudice,  when  the  assurance  is  only  con- 
fidence or  faith  In  one's  (qilnion  and  which 
the  assertive  one  stands  ready  to  prove.  We 
believe  Mr.  Thompson  sustains  his  opinion 
that  the  signature  "Sarah  J.  Brown"  is  a 
forgery.  To  follow  the  thread  of  his  testi- 
mony and  that  of  Prof.  Blair  would  run  this 
opinion,  not  into  pages,  but  into  a  volume, 
and  we  shall  not  undertake  to  do  so.  Suffice 
it  to  say  that  in  our  Judgment  Prof.  Blair's 
opinion  is  not  sustained.  A  reading  and  re- 
reading of  his  testimony  makes  it  certain 
that  be  occupied  the  only  vantage  ground 
there  is  in  this  case  for  the  proponents,  that 
is  to  take  the  disputed  signature,  note  the 
marked  departures  from  fixed  characteristics, 
and  by  search,  find  a  verified  letter  here  and 
there  which  corresponded  in  some  degree 
with  a  questioned  letter.  By  this  test  we  fail 
ntterly  to  get  a  perspective  of  the  whole  case 
and  all  the  writings,  and  by  reference  to  re- 
mote exceptions  seek  to  establish  a  rule.  We 
give  no  credit  to  fixed  characteristics,  and 
admit  that  they  may  all  be  violated  within 
a  range  of  two  words,  as  they  are  in  the  prof- 
fered signatures.  Mr.  Blair  baa  found  a  few 
and  rejected  the  many  in  an  effort  to  find 
something  like,  for  instance,  the  wide  loop  in 


the  "S,"  the  Spencerlan  "a"  and 


the 


closed  "a's,"  and  the  lack  of  the  loop  in  the 
second  "a."  "The  fact  that  the  wide  loops  and 
several  pen  strokes  in  the  two  "J's"  are  un- 
like anything  that  is  acknowledged  to  be  real 
does  not,  in  any  way,  challenge  Prof.  Blair's 
interest,  although  he  says  Mrs.  Brown  made 
her  "J's"  with  only  two  strokes.  He  admits 
that  the  number  of  pen  lifts  is  an  Important 
test  upon  which  the  authorities  are  agreed, 
and  that  he  was  informed  that  there  was  ev- 
idence of  28  pen  lifts  in  the  disputed  signa- 
ture, whereas  Mrs.  Brown  was  accustomed 
to  make  less  than  10  pen  lifts,  yet  he  did  not 
count  or  compare  them  in  any  way.  Mr. 
Blalr  did  not  examine  for  the  loop  in  the  let- 
'  ter  "a,"  although  he  admits  its  importance. 
He  admits  that  the  photographic  enlargement 
of  the  questioned  signature  has  every  evi- 
dence of  being  retouched,  and  that  the  "J's" 


are  retraced,  yet  be  did  not  examine  oliier 
"J's"  for  evidences  of  retraclngs  and  retouch- 
ing, and  be  admits  that  he  found  no  other 
"J"  that  "came  anyways  near  like  It"  Mr. 
Blair  used  a  glass  of  more  than  ordlnaiy 
strength,  but  did  not,  use  the  microscope, 
which  he  does  not  seem  to  favor  in  his  ex- 
aminations.  Mr.  Tiffany  speaks  of  the  nse 
of  a  glass.  Assuming  that  he  did  not  nse  a 
microscope  but  pursued  the  same  methods 
employed  by  Mr.  Blalr,  he  comes  to  an  entire- 
ly different  conclnsion.  In  such  cases  resort 
to  a  microscope  seems-  essential.  We  have 
used  a  glass  and  a  high-powered  microscope 
and  have  found  both  of  these  Instruments  to 
be  of  great  assistance  in  leading  us  over  the 
doubtful  places. 

"  •  •  •  The  ends  of  justice  are  always 
served  when  means  are  provided  to  show  the 
facta  more  clearly.  The  microscope  provides 
such  means,  and  is  simply  indispensable  if  the 
facts  in  certain  disputed  document  inrestiipitioDS 
are  to  be  clearly  shown ;  and  a  great  variety  of 
questions  which  it  alone  can  answer  arise  in 
connection  with  a  study  of  the  varions  phases 
of  forgery.  In  many  instances  its  evidence  is 
conclusive,  and  without  such  assistance  as  it 
gives  we  may  indeed  have  eyes  and  see  not" 
Osborn,  Questioned  Documents,  p.  72. 

Taking  Prof.  Blair's  testimony  as  a  whole, 
and  without  It  the  proponents'  evidence  on 
this  phase  of  the  case  is  weak  indeed,  I 
think  the  witness  has  looked  only  to  the  pic- 
torial effect  of  the  writing  and  has  been  de- 
ceived, for  we  may  admit  that  the  sinailari- 
ties  pointed  out  by  him  may  be  found  in  the 
writings.  No  theory  would  be  sound  that 
depended  upon  a  copper-plate  duplication  of 
a  signature.  In  fact.  It  would  be  evidence 
of  the  highest  character  that  the  duplication 
is  a  forgery.  We  may  frankly  admit  that 
a  departure  from  characteristics  may  be 
found  in  every  signature.  But  no  signature 
is  offered  nor  would  any  stand  the  test  where 
all  of  the  exceptions  concur  to  the  exclusion 
of  all  of  the  habitual  characteristics  of  the 
writer.  Similarity  alone  proves  nothing. 
Proponents  seem  to  have  assumed  that  it  was 
incumbent  on  the  contestants  to  prove  the 
signature  to  be  different  from  the  true  signa- 
ture of  Mrs.  Brown,  and  have  apparently 
made  their  case  upon  that  assumption,  where- 
as we  nnderstand  its  similarity  is  admitted. 
The  object  of  every  forger — and  this  the 
court  must  keep  in  mind — Is  to  make  the  sig- 
nature seem  true;  to  make  it  so  as  to  de- 
ceive the.  eye.  We  expect  to  find  form;  oth- 
erwise the  work  of  a  forger  would  be  futtl& 
Forgeries  are  detected  by  other  things.  In 
this  case  the  writer  of  the  questioned  signa- 
ture was  more  accustomed  to  the  use  of  a 
pen  than  was  Mrs.  Brown.  In  doing  his  work 
he  wrote  the  name,  especially  the  letters 
"arah"  and  the  letter  "r"  in  Brown,  better 
than  Mrs.  Brown  ever  wrote  them  or  could 
have  written  them.  His  skill  is  his  undoing. 
Measured  through  and  through  Prof.  Blalr'p 
testimony  is  no  more  than  an  opinion  such 
as  any  of  us  might  express.    Mr.  Thompson'! 
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testimony  goes  further  and,  when  aided  hy 
the  scientific  methods  of  photography  and 
microscopy,  amounts  to  a  demonstration. 
He  is  fully  supported  by  Mr.  Tiffany. 

On  the  whole  the  e.'jpert  testimony  prepon- 
derates in  favor  of  contestants,  and  proves, 
with  as  much  certainty  as  such  testimony 
can,  that  the  signature  is  false  and  forged, 
and  this  conclusion  coincides  with  the  impres- 
sion made  upon  my  own  mind  by  an  examina- 
tion of  the  documents  in  the  record.  As  said 
in  Sharon  v.  Hill  (C.  C.)  26  Fed.  337: 

"The  Biioiatnre  to  the  declaration  is  a  eood 
general  imitation  of  the  plaintiff's,  and  without 
■pedal  observation  might  easily  pass  for  his." 

After  noting  the  differences  in  the  signa- 
ture proposed  in  that  case,  the  court  contin- 
ues: 

"And  besides,  and  over  and  above  all  these 
particulars,  there  is  a  difference  In  the  general 
effect  and  appearance  of  the  sienatures  that  is 
more  readily  felt  than  expressed.  One  may  see 
at  a  elance  that  two  pictures,  which  have  a 
general  similarity,  are  not  portraits  of  the  same 
person,  when  it  might  be  di£Scult  togive  a  satis- 
factory reason  for  the  conclusion.  The  disputed 
signature  is  evidently  the  work  of  a  skillful  pen- 
man. The  lines  are  comparatively  smooth  and 
steady,  while  the  exact  contrary  is  characteris- 
tic of  the  plaintiff's  writing.  Indeed,  I  very 
much  doubt  if  he  could  write  such  a  signature  as 
the  one  to  the  declaration." 

I  have  passed,  for  the  sake  of  brevity, 
many  circumstances  and  comparisons  that 
might  have  been  made  in  support  of  our  argu- 
ment In  passing  them  it  is  not  out  of  place 
to  say  that  I  have  been  impressed  by  the  fact 
that  among  the  great  number  of  checks  sub- 
mitted by  proponents  for  the  purpose  of  com- 
imrlng  signatures,  I  find  some  written  ia 
every  month  of  the  year  except  January,  for 
Mrs.  Brown  was  a  ready  check  writer.  Inas- 
much as  she  Invariably  used  an  abbreviation 
when  writing  the  longer  months  of  the  year, 
and  must  have  used  the  abbreviation  "Jan," 
such  checks  would  have  been  invaluable  for 
comparison. 

Neither  have  I  referred  to  the  showing 
made  upon  a  motion  for  a  new  trial.  This 
being  a  trial  de  novo,  and  certain  letters 
there  submitted  being  identified,  I  might  have 
considered  them,  but  have  found  enough  to 
convince  me  witbout  referring  to  the  fact 
that,  in  answer  to  a  letter  written  on  Janu- 
ary 14,  1910,  by  a  relative  in  the  Bast,  Mrs. 
Brown  replied  on  the  24th  day  of  February, 
saying  that  she  had  received  the  letter  in  due 
time,  which  we  may  assume  was  about  three 
days  after  the  14th,  and  that  the  letter 
"found  me  laid  up  with  the  rheumatlz,  the 
first  time  for  years — am  better  now  but  cant 
go  out  yet." 

Counsel  in  their  zeal,  have  undertaken  to 
fix  responsibility  for  the  forged  wllL  The 
insinuations  of  counsel  for  contestants  are 
met  by  proponents'  counsel  by  suggestion  of 
counter  theories.  It  is  not  incumbent  upon 
us  to  theorize  or  say  who  wrote  the  signa- 
ture of  Mrs.  Brown  to  the  will,  nor  is  the 


record  sufficient  to  warrant  us  in  doing  so 
if  we  were  so  inclined.  However,  in  Justice 
to  the  witness  Lavender,- it  is  but  right  to 
say  that  it  is  my  belief  that  he  was  deceived 
by  some  person  assuming  to  be  Mrs.  Brown. 
From  all  of  the  opinions,  from  an  inspec- 
tion and  comparison  of  all  of  the  exhibits, 
after  nearly  four  weeks  of  closest  applica- 
tion, looking  at  the  whole  case  from  all  its 
angles,  I  am  prepared  to  say  that  the  prof- 
fered writing  Is  not  the  signature  of  Sarah 
J.  Brown.  The  decree  of  the  lower  court 
should  be  reversed. 

rULLERTON,  J.    I  concur  in  the  opinion 
and  conclusion  of  Judge  CHADWIOK. 


(82  Wasb.  374) 

JETT  V.  OLD  NAT.  BANK  CO.    (No.  11751.) 

(Supreme  Court  of  Washington.     Nov.  27, 
1915.) 

Appkai.  and  Ebbob  (S  1140*)— AniBHAMoe- 

Remission  07  Damages— Time. 

On  affirmance  of  an  order  granting  a  new 
trial  unless  plaintiff  elect  within  a  certain  time 
to  remit  part  of  the  damages  awarded,  the  Su- 
preme Court  cannot  grant  further  time  for  such 
election. 

[Ed.  Note.— For  other  cases,  see  Appeal  and_ 
Error^  Cent  Dig.  fS  4462-4476:    Dec.   Dig.   I 

Gose,  J.,  dissenting. 

En  Banc    On  rehearing.    Denied. 
For  former  opinion,  see  79  Wash.  562,  140 
Pac.  554. 

MAIN,  J.  The  trial  court  in  ruling  upon 
the  motion  for  a  new  trial,  entered  an  order 
granting  the  motion  unless  plaintiff  within  10 
days  elected  to  accept  a  verdict  for  $2,500. 
The  plaintiff  declined  to  make  the  election, 
and  appealed  from  the  order.  In  79  Wash. 
562,  140  Pac.  554,  the  Judgment  of  the  supe- 
rior court  is  affirmed.  The  plaintiff  has  filed 
a  petition  for  rehearing,  in  which  he  asks 
that  upon  the  going  down  of  the  remittitur, 
be  be  permitted  to  elect  to  take  a  Judgment 
for  $2,500.  In  other  words,  that  after  the 
remittitur  is  filed  in  the  superior  court  he 
have  the  right  to  elect  then  whether  he  will 
take  the  new  trial  or  accept  a  Judgment  for 
the  sum  of  $2,500.  This  question  was  pre- 
sented in  Kohler  v.  Falrhaven,  etc.,  By.  Co., 
8  Wash.  452,  36  Pac.  253,  681,  and  it  was 
there  said: 

"The  appellant,  in  his  petition  for  rehearing, 
asks  this  court  to  allow  him  the  option  of  re- 
mitting such  portion  of  the  verdict  as  to  It  may 
seem  just,  and,  upon  bis  doing  so,  to  reverse  the 
order  granting  a  new  trial,  and  to  direct  a 
judf;ment  in  his  favor  for  the  amount  of  the 
verdict,  less  the  sum  so  remitted.  That  an  ap- 
pellate court  often  makes  its  reversal  of  a  judg- 
ment or  order  contingent  upon  the  action  of  one 
or  the  other  of  the  parties  is  beyond  question. 
The  reason  for  so  doing  is  that  error  is  found 
which  justifies  such  reversal,  but  of  sirch  a 
nature  that  the  party  against  whom  the  errone- 
ous ruling  was  made  can  be  compenstited.  But 
this  principle  cannot  apply  in  the  case  at  bar. 
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for  the  reason  that  no  error  is  found  in  the  ac- 
tion of  the  lower  court  upon  which  to  found  a 
reversal  of  the  order.  This  court  has  found 
that  the  lower  court  could  not  have  done  other- 
wise than  to  have  entered  the  order  which  it 
did,  and  for  it  thus  to  find  and  then  bold  that  such 
order  should  be  reversed  at  the  option  of  the 
appellant  would  be  illogical  and  not  in  accord 
with  our  idea  of  a  proper  practice." 

In  Wlnnlngham  v.  Philbrick,  66  Wash.  88, 
105  Paa  144,  it  was  said: 

"Appellant  requests  that,  in  case  we  find  'that 
$452  is  ample  compensation  to  the  plaintiff,' 
we  allow  him  the  refusal  of  that  sum  for  30 
days.  We  can  make  no  such  order.  The  only 
question  we  may  determine  upon  this  appeal  is 
tile  alleged  error  of  the  court  below  in  granting 
a  new  trial.  Appellant  had  his  opportunity  to 
accept  such  sum  and  refused  it.  Having  done 
so,  the  order  for  a  new  trial  became  absolute, 
and  upon  a  review  of  that  order,  having  found 
the  court  was  without  error  and  the  order  ap- 
pealed from  should  be  affirmed,  we  cannot  sub- 
stitute in  its  stead  a  new  order,  imposing  other 
conditions  than  those  fiked  by  the  court  below. 
To  do  so  would,  in  effect,  operate  as  a  reversal 
of  the  order  appealed  from,  and  the  entry  of 
an  original  order  with  new  conditions.  The 
only  thing  we  may  do  is  to  affirm  or  reverse 
the  order  appealed  from"  (citing  Kohler  v.  Fair- 
haven,  etc.,  Co.,  supra). 

In  Jones  v.  Spokane,  Portland  &  Seattle 
Ry.  Co..  C9  Wash.  12, 124  Pac.  142.  under  sim- 
ilar facts,  the  court,  althoufrh  affirming  the 
judgment,  permitted  the  plaintiff  to  accept  "a 
judgment  for  $3,500  within  15  days  after  the 
filing  of  the  remittitur  In  the  lower  court." 
The  defendants,  answering  the  petition  for 
rehearing  In  the  present  case,  seek  to  distin- 
guish the  Jones  Case  from  the  previous  cases, 
but  we  think  there  can  be  made  no  substan- 
tial distinction.  That  the  conclusion  In  the 
Jones  Case  Is  out  of  harmony  with  the  rule 
stated  in  the  two  previous  cases  must  be  ad- 
mitted. In  the  Jones  Case,  however,  the 
question  is  not  discussed.  Neither  Is  the 
Kohler  or  Wlnnlngham  Case  referred  to. 
Apparently  these  cases  were  not  In  the  mind 
of  tlie  court  at  the  time  of  the  preparation 
of  the  opinion  In  the  Jones  Case.  It  Is  oth 
vious  that  it  was  not  Intended  that  they 
should  be  overruled,  or  they  would  have  been 
referred  to.  This  question  Is  one  of  prac- 
tice, and  for  the  information  of  the  bar  it 
may  be  stated  that  the  court  adheres  to  the 
rule  as  stated  in  the  Kohler  and  Wlnnlng- 
ham Cases. 

The  petition  for  rehearing  Is  denied. 

CROW,  C.  J.,  and  ELLIS,  PARKER,  FUL- 
LERTON,  CHADWICK,  MORRIS,  and 
MOUNT,  JJ.,  concur. 

GOSE,  J.  I  agree  with  the  majority  that 
the  question  Is  one  of  practice.  I  think  the 
case  of  Jones  v.  Spokane,  etc.,  69  Wash.  12, 
announces  the  correct  rule.  This  case  has 
been  twice  tried.  The  Jury  found  that  the 
appellant  was  damaged  in  the  sum  of  $6,000. 
It  returned  a  verdict  for  that  amount.  The 
trial  court  found  that  he  was  damaged  in 
the  sum  of  $2,500.    He  now  asks  a  Judgment 


for  that  amount.  Why  should  he  be  required 
to  try  the  case  a  third  time  when  the  extent 
of  the  damage  has  been  legally  fixed?  He 
should,  of  course,  pay  the  costs  of  the  appeal 
and.  If  the  appeal  was  taken  for  delay  only 
(Rem.  &  Bal.  Code,  S  1738),  the  statutory  pen- 
alty should  be  imposed  against  him.  The 
time  has  come  to  treat  this  case  as  finished 
business.    I,  therefore,  dissent 


(83  Wash.  46S) 

LAUER  T.  NORTHERN  PAC.  RY.  CO. 

(No.  11950.) 

(Supreme  Court  of  Washington.    Jan.  9.  1915.) 

1.  Masteb  ano  Servant  (J|  204,  228*)— In- 
Jt'BY  TO  Servant— Keoeral  Eiiplotebs'  La- 
ABiLiTT  Act — "Any  Statute." 

The  term  "any  statute"  in  federal  Employ- 
ers' Liability  Act  April  22,  1908,  c.  149,  %i  3.  4. 
35  Stat.  6^  (U.  S.  C!omp.  St.  1913.  M  8659. 
S660),  declaring  that  an  employ^  shall  not  be 
held  to  have  been  guilty  of  contributory  negli- 
gence, or  to  have  assumed  the  risk  where  a  vio- 
lation by  the  carrier  of  any  statute  enacted  for 
the  safety  of  employ^  contributed  to  the  in- 
jury, is  limited  to  federal  statutes,  and  does  not 
include  a  state  statute  enacted  for  the  safety  of 
employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §{  544-546,  670,  671;  Dec. 
Dig.  §§  204.  228.*] 

2.  Courts  (897*)— Federal  Qtjestiocjs— Con- 
TBOLLiNO  Decisions. 

The  state  Supreme  Court  must  follow  the 
decision  of  the  federal  Supreme  Court  constru- 
ing a  federal  statute. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dijg.  II  329-333',  Dec.  Dig.  {  97.*] 

3.  'Commerce  (i  8*)— Fedgrai.  Emplotebs'  lii- 
ABiLiTY  Act— Common -Law  Action. 

An  employ^  who  sues  under  the  federal 
Employers'  Liability  Act  (U.  S.  Comp.  St.  1913. 
11  8657-86G5),  and  who  shows  that  the  negli- 
gence complained  of  occurred  in  interstate  com- 
merce, may  hot  recover  in  a  common-law  action. 
[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent.  Dig.  {  5;  Dec.  Dig.  |  8.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;   M.  L.  CliCCord,  Judge. 

Action  by  Leo  Lauer  against  the  Northern 
Pacific  Railway  Company.  From  a  Judg- 
ment of  dismissal,  plaintiff  appeals.  Af- 
firmed. 

Govner  Teats,  Leo  Teats  and  Ralph  Teats, 
all  of  Tacoma,  for  appellant  Geo.  T.  Reld, 
J.  W.  Quick,  and  L.  B.  da  Ponte,  all  of  Ta- 
coma, for  respondent  Cashing  &  Cushlng 
and  Erwln  E.  Richter,  all  of  San  Francisco^ 
CaL,  amicus  curiae. 

MAIN,  J.  This  action  was  brought  under 
the  federal  Employers'  Liability  Act  of  April 
22,  1908,  as  subsequently  amended.  The 
complaint  charges,  that  at  the  time  of  the 
Injury  the  plaintiff  was  engaged  in  Inter- 
state commerce.  This  Is  denied  by  the  an- 
swer ;  but  upon  argument  In  this  court  was 
admitted.  At  the  conclusion  of  the  plain- 
tiff's evidence,  a  challenge  was  interposed 
to  the  sufficiency  of  the  evidence,  and  a  mo- 
tion   made   that   the    action    be   dismissed. 
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From  tbe  Judgment  of  the  superior  court 
dismissing  the  action  an  appeal  is  prose- 
cuted. 

The  plaintiff,  at  the  time  of  the  Injury 
which  he  sustained,  was  working  for  the 
defendant  in  its  car  shops  at  South  Tacoma, 
Wash.  The  accident  happened  about  four 
or  Ave  weeks  after  he  entered  the  employ- 
ment. When  he  was  first  employed  he  op- 
erated a  single  drill  press  for  about  10  days 
and  at  times  doing  other  work.  After  he 
had  been  at  work  operating  the  single  drill 
press  for  the  time  mentioned,  he  began  work- 
ing on  a  gang  drill.  A  gang  drill  is  a  ma- 
chine capable  of  driving  several  Individual 
drills  at  the  same  time.  Above  the  drills 
Is  a  revolving  shaft,  and  the  power  from 
this  is  transmitted  to  the  drills  by  means  of 
cogwheels.  At  tbe  time  of  the  Injury  the 
plaintiff  was  operating  one  of  the  individual 
drill  presses  at  the  gang  drill.  This  drill 
press,  by  means  of  a  lever  could  be  started 
or  stopped  independent  of  the  others.  The 
plaintiff  was  injured  about  three  or  four 
weeks  after  he  went  to  work  upon  the  drill 
press  connected  with  the  gang  drill.  On 
the  morning  of  January  11,  1913,  the  plain- 
tiff was  boring  holes  by  means  of  tbe  drill 
throngh  brake  shafts  which  were  to  be  plac- 
ed upon  cars  engaged  in  interstate  commerce. 
Without  stopping  his  drill  press,  he  took  a 
small  handful  of  waste,  passed  back  of  the 
machine,  stepped  upon  a  pile  of  Iron,  reach- 
ed up  and  was  wiping  the  oil  off  the  frame- 
work of  the  machine.  When  his  fingers  were 
within  two  or  three  Inches  of  tbe  revolving 
cogwheels,  the  waste  caught  in  the  cogs  and 
his  hand  by  this  means  was  injured  by  the 
cogs.  The  Injury  sustained  was  the  loss  of 
the  end  of  the  thumb,  and  the  ends  of  the 
first  and  second  fingers  of  the  right  hand. 

Tbe  negligence  complained  of  is  the  fail- 
ure on  the  part  of  the  defendant  to  have  the 
cogwheels  guarded.  It  is  claimed  that  the 
failure  to  properly  guard  the  cogwheels  was 
a  violation  of  tbe  statute  of  this  state  gen- 
erally known  as  the  "factory  act."  Rem.  & 
Bal.  Code,  !§  6587  to  6598,  inclu^ve. 

In  the  briefs  two  questions  are  present- 
ed: First,  when  tbe  action  is  brought  un- 
der the  federal  Employers'  Liability  Act, 
can  the  failure  of  the  defendant  to  conform 
to  a  state  statute  be  taken  into  considera- 
tion in  determining  liability?  And  second, 
if  the  plaintiff  cannot  prevail  under  the  fed- 
eral act,  can  he  maintain  the  suit  as  a  com- 
mon-law action? 

[1]  I.  Section  8  of  the  federal  Employers' 
lilabillty  Act,  after  setting  out  that  contribu- 
tory negligence  shall  not  bar  recovery,  pro- 
vides that  an  employ^  shall  not  be  held  to 
have  been  guilty  of  contributory  negligence 
In  any  case  where  the  violation  by  tbe  com- 
mon carrier  "of  any  statute  enacted  for  the 
safety  of  employes  contributed  to  the  injury." 
Section  4  of  the  act  provides  that  the  "em- 
ploy6  shall  not  be  held  to  have  assumed  the 
risks  of  his  employment  in  any  case  where 


the  violation  by  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  employes 
contributed  to  the  injury."  The  question  is 
whether  the  language,  "any  statute  enact- 
ed for  the  safety  of  employes,"  as  used  in 
each  of  the  sections  mentioned,  includes 
state  statutes,  or  is  limited  to  the  acts  of 
Congress.  The  plaintiff  claims  that  the 
defendant  violated  the  factory  act  of  this 
state  in  failing  to  have  the  cogwheels  guard- 
ed. If  state  statutes  are  included  within 
the  term  "any  statute"  as  used  in  sections  3 
and  4  of  the  federal  act,  then  the  question 
would  arise  whether,  under  the  factory  act, 
the  cogwheels  should  have  been  guarded. 
If  the  term  "any  statute"  does  not  include 
a  state  statute,  then  the  question  does  not 
arise  whether,  under  the  factory  act  of  the 
state,  the  cogwheels  should  have  been  guard- 
ed. The  phrase  "any  statute  enacted  for 
the  safety  of  employes"  was  held  in  Seaboard 
A.  L.  R.  Co.  V.  Horton,  233  U.  S.  492,  34  Sup. 
Ct  635,  58  L.  Ed.  1062,  to  mean  federal  stat- 
utes and  not  state  statutes.  In  the  course 
of  the  opinion  in  that  case,  speaking  upon 
the  exact  question,  it  was  said : 

"By  the  phrase  'any  statute  enacted  for  the 
safety  of  employes,'  Congress  evidently  intended 
federal  statutes,  such  as  the  Safety  Appliance 
Acts  (27  Stat  at  L.  531,  c.  196,  U.  S.  Comp. 
Stat.  1001,  p.  3174;  32  Stat  at  L.  943,  c  078, 
U.  S.  Comp.  Stat.  Supp.  1911,  p.  1314;  86 
Sut  at  L.  298,  c.  160,  U.  S.  Comp.  Stat.  Supp. 
1911.  p.  1327;  Id.,  1913,  c.  103,  V.  S.  Comp. 
Stat  Supp.  1011,  p.  1333),  and  the  Hours  of 
Service  Act  (34  Stat  at  L.  1415,  c  2939,  U.  S. 
Comp.  Stat  Supp.  1911,  p.  1321).  For  it  is 
not  to  be  conceived  that,  in  enacting  a  general 
law  for  establishing  and  enforcing  the  responsi- 
bility of  common  carriers  by  railroad  to  their 
employes  in  interstate  commerce.  Congress  in- 
tended to  permit  the  Legislatures  of  the  several 
states  to  determine  the  effect  of  contributory 
negligence  and  assumption  of  risk,  by  enacting 
statutes  for  the  safety  of  employes,  since  this 
would  in  effect  relegate  to  state  control  two  of 
the  essential  factors  that  determine  the  respons- 
ibility of  the  employer." 

[2]  It  must  be  admitted  that  the  decision 
in  that  case  Is  out  of  harmony  with  the 
view  expressed  by  this  court  In  Opsahl  v. 
Northern  Pac.  Ry.  Co.,  78  Wash.  197,  138 
Pac.  681.  The  question  calls  for  the 'con- 
struction of  an  act  of  Congress,  and,  the 
federal  Supreme  Court  having  construed  the 
statute,  we  think  this  court  should  follow 
tbe  construction  placed  upon  it  by  that  court. 
The  decision  in  the  Opsahl  Case  was  render- 
ed some  months  prior  to  the  decision  in  the 
Seaboard  A.  L.  R.  Ca  Case.  So  far  as  these 
decisions  are  out  of  harmony,  the  Opsahl 
Case  will  be  overruled. 

[3]  II.  It  is  claimed,  however,  that  if  this 
court  should  be  of  the  opinion  that  the  fac- 
tory act  does  not  apply,  then  the  case  should 
have  been  submitted  to  the  Jury  as  a  com- 
mon-law action.  The  injury  in  this  case 
■occurred  in  interstate  commerce.  The  ac- 
tion, as  already  Indicated,  was  brought  un- 
der the  federal  act  Can  the  plaintiff  then, 
when  bis  action  falls  under  tbe  federal  act, 
pursue  the  action  at  common  law?    In  Wa- 
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bash  R.  Co.  v.  Hayes,  234  U.  S.  86,  84  Sup. 
Ct  729,  58  L.  Kd.  1226,  speaking  upon  this 
question,  It  was  said: 

"Had  the  injury  occurred  In  interstate  com- 
merce, as  was  alleged,  the  federal  act  undoubt- 
edly would  have  been  controlling,  and  a  recov- 
ery could  not  have  been  had  under  the  common 
or  statute  law  of  the  state;  in  other  words,  the 
federal  act  would  have  been  exclusive  in  its  op- 
eration, not  merely  cumulative  (citing  author- 
ities)." 

Had  it  appeared  upon  the  trial  that  tbe 
plaintiff  at  the  time  of  the  injury  was  not 
engaged  in  interstate  commerce,  and  tbe 
complaint  had  stated  an  action  at  common 
law,  a  different  question  would  be  presented. 
Balrd  V.  Northern  Pacific  Ry.  Co.,  78  Wash. 
67,  138  Pac.  325. 

The  judgment  will  be  affirmed. 

CROW,  0.  J.,  and  MOUNT,  ELLIS,  and 
FULLE3RT0N,  JJ.,  concur. 


(83  Wash.  591) 

ALLISON  v.  CHICAGO,  M.  ft  St  P.  RT.  CO. 

(No.  12089.) 
(Supreme  Court  of  Washington.    Jan.  16,  1915.) 

RaILBOADS    (§    324*)  —  CB08SINQ    ACCIDENT  — 
CONTRIBCTOBT   NKaLIGBNCE. 

Plaintiff  approached  defendant's  railroad 
crossing  in  a  city  at  night,  driving  an  automo- 
bile at  the  rate  of  16  miles  an  hour,  and  could 
have  stopped  virithin  15  feet.  Plaintifif's  head- 
lights enabled  him  to  see  an  object  within  the 
radius  of  100  feet,  and  an  arc  light  near  the 
crossing  was  burning.  Defendant  was  pushing 
a  box  car  over  the  crossing  at  the  rate  of  3 
or  4  miles  per  hour,  and  plaintiff,  not  seeing 
the  car,  though  there  was  a  red  light  on  the 
northwest  corner  thereof  and  though  there  were 
two  brakemen  on  top,  each  with  a  lantern,  ran 
into  it  approximately  8  feet  from  the  front 
thereof.  Held,  that  plaintiff  saw  or  should  have 
seen  the  car  in  time  to  have  avoided  tbe  colli- 
sion, and  was  therefore  negligent  as  a  matter 
of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §i  1020-1025 ;   Dec.  Dig.  {  324.»] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  B.  F.  Allison  against  the  Chi- 
cago, Milwaukee  ft  St.  Paul  Railway  Com- 
pany. Judgment  for  plaintiff  and  defendant 
appeals.  Reversed  and  remanded,  with 
directions  to  dismiss. 

Geo.  W.  Korte,  of  Seattle,  and  H.  S. 
Griggs,  of  Tacoma,  for  appellant  Dunkle- 
berger  ft  Helnly,  of  Tacoma,  for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  personal  injuries  and 
for  damages  to  an  automobile.  Tbe  cause 
was  tried  to  the  court  and  a  Jury.  The 
plaintiff  obtained  a  verdict  for  $575.  From 
the  judgment  entered  upon  the  verdict  the 
defendant  appeals:  At  appropriate  times  the 
appellant  made  motions  for  nonsuit,  directed 
verdict,  and  judgment  notwithstanding  the 
verdict 


The  accident  occurred  on  Pacific  avenue, 
in  the  city  of  Tacoma,  Wash.,  at  a  point 
about  30  feet  south  of  the  intersection  of 
Twenty-Sixth  street  with  Paciilc  avenue. 
Almost  opposite  Twenty-Sixth  street,  Delin 
street  intersects  Padflc  avenue.  On  Pacific 
avenue  there  are  two  street  car  tracks  at  tbe 
point  of  collision.  Tbe  street  at  this  point 
is  100  feet  wide.  The  grade  of  the  street 
at  tbe  point  In  question  Is  4  per  cent  rising 
to  tbe  soutb.  Crossing  Pacific  avenue  from 
east  to  west,  and  about  30  feet  south  of  the 
intersection  of  Twenty-Sixth  street,  is  a  spur 
track  of  the  defendant  company.  This  com- 
pany has  a  franchise  permitting  tbe  opera- 
tion of  trains  over  this  track  between  1  and 
5  o'clock  in  the  morning.  At  tbe  intersection 
of  Delin  street  with  Pacific  avenue  there  la 
an  arc  light  At  the  northwest  corner  of 
the  Intersection  of  Twenty-Seventh  street 
with  Pacific  avenue  there  Is  an  arc  light; 
Twenty-Seventh  street  being  tbe  next  street 
south  of  Twenty-Sixth  street 

The  plaintiff  resides  about  1%  miles  east 
of  Parkland,  which  la  approximately  12 
miles  south  of  Tacoma.  The  plaintiff,  in  go- 
ing to  Tacoma  from  his  ranch  and  In  re- 
turning, passes  In  and  out  over  Pacific 
avenue.  On  the  evening  of  May  3d  tbe  plain- 
tiff left  bis  ranch  In  his  pony  tonneaa  Chal- 
mers Detroit  automobile.  It  was  a  30  horse 
power  car,  built  for  four  people.  The  plain- 
tiff knew  that  the  spur  track  crossed  Pacific 
avenue,  and  bad  frequently  passed  over  It, 
but  testified  that  at  no  time  had  he  ever  seen 
cars  upon  the  track.  The  respondent  had 
driven  an  automobile  for  about  7  years. 
His  eyesight  and  hearing  were  good.  Some 
years  before  he  had  been  in  tbe  railway 
service  as  a  brakeman. 

On  the  evening  of  the  day  mentioned  he 
reached  the  city  about  6:30  p.  m.,  and  from 
that  time  until  1:30  in  the  morning  spent 
the  time  about  the  business  section  of  the 
dty,  attended  tbe  Empress  Theater,  and 
started  home  about  1:30.  The  night  was 
a  little  misty,  dark,  or  cloudy.  Some  of  the 
witnesses  testified  that  it  bad  been  raining 
a  little  earlier  In  the  evening.  The  pavement 
was  wet  In  going  home  he  was  proceeding 
np  Faciflc  avenue.  At  some  point  before 
reaching  Twenty-Sixth  street  he  met  a  street 
car.  At  this  time  the  defendant  company 
was  moving  a  train,  consisting  of  one  box 
car  loaded  with  flour,  an  engine,  and  tender, 
over  to  Commerce  street  which  was  to  the 
west  of  Pacific  avenue.  Going  west,  the 
box  car  was  in  front,  and  t>etween  the  box 
car  and  the  engine  was  the  tender.  This 
train,  when  it  approached  Pacific  avenue, 
stopped  for  the  street  car  to  pass.  At  this 
stop  the  end  of  the  box  car  was  about  even 
with  the  sidewalk. 

According  to  the  appellant's  evidence  there 
were  two  brakemen  on  top  of  the  box  car, 
one  near  either  end,  each  of  whom  had  a 
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laotern.  When  the  train  approached  Pacific 
avenue  these  brakemen  signaled  to  stop,  and 
the  train  was  stopped  nntll  the  street  car 
bad  passed.  After  the  street  car  had  moved 
on,  the  brakeman,  or  one  of  them,  then 
signaled  for  the  train  to  start,  and  the  signal 
was  communicated  by  the  fireman  to  the 
engineer.  The  train  moved  out  into  Pacific 
avenue  at  the  rate  of  approximately  3  or  4 
miles  per  hour.  On  the  northwest  corner 
of  the  box  car  was  a  red  light  As  the  train 
came  out  upon  the  avenue,  the  plaintiff  was 
approaching  from  the  city.  The  brakemen 
testified  that  they  saw  him  coming,  and  that 
one  of  them  signaled  to  him  with  the  lantern 
from  the  top  of  the  car  to  stop.  Bnt  he  not 
heeding  the  signal,  and  It  becoming  apparent 
that  a  collision  was  imminent,  a  signal  was 
given  for  the  train  to  stop.  The  emergency 
brakes  were  set,  and  the  train  came  to  a 
standstill  within  about  4  feet.  The  plain- 
tiff's automobile  hit  the  box  car  about  8  feet 
from  the  west  end,  demolishing  the  automo- 
bile to  snch  an  extent  that  it  was  deemed  in- 
advisable to  have  it  repaired.  When  the 
collision  occurred,  the  train  bad  moved  out 
Into  the  street  a  distance  of  60  or  70  feet. 
The  plaintiff  was  injured  In  his  stomach  and 
short  ribs. 

As  to  the  manner  of  the  accident  the  plaln- 
ttff  testified: 

"The  first  indication  I  had  of  any  obstruction 
in  the  street  was  I  noticed  a  car  move  up  in 
front  of  me.  The  first  thing  I  noticed  to  be  cer- 
tain of  wai  the  white  letters  on  tbe  dark  brown. 
When  I  saw  it,  I  did  all  I  could  to  stop.  1 
dammed  on  the  brakes  for  all  I  was  worth,  and 
tried  to  ;stop;  but  I  was  very  close  to  them. 
The  color  of  the  street  and  the  color  of  the  box 
car  are  so  very  alike  at  night  you  could  not 
tell  the  difference." 

Also: 

"I  did  not  see  them  until  I  was  right  into 
them." 

He  also  testified  that  the  lights  upon  his 
automobile  were  burning — this  was  denied 
by  other  witnesses — and  that  by  means  of 
these  lights  an  object  could  ordinarily  be 
seen  within  a  radius  of  100  feet  He  tes- 
tified that  there  were  no  lanterns  in  sight, 
and  that  the  arc  light  at  the  corner  of  I>elln 
street  and  Pacific  avenue  was  not  burning. 

Witnesses  other  than  those  who  were  mem- 
berB  of  the  train  crew,  and  who  were  disin- 
terested, testified  that  the  red  light  was  on 
the  northwest  comer  of  the  box  car;  that 
the  two  brakemen  were  on  top  of  the  car, 
each  with  a  lantern.  One  witness  testified 
that  the  arc  light  at  the  northwest  corner 
of  Twenty-Seventh  street  and  Pacific  avenue 
was  burning.  This  does  not  appear  to  be 
denied.  The  headlights  of  the  plaintiff's 
automobile  would  light  a  zone  of  tbe  street 
15  feet  wide.  The  plaintiff  testified  that 
at  the  time  of  the  collision  he  was  going  16 
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miles  an  hour,  in  intermediate  gear,  with 
one  cylinder  missing,  and  that  he  could  stop 
the  car  within  a  distance  of  15  feet 

Whether  the  defendant's  positive  testi- 
mony that  the  red  light  was  on  the  north- 
west corner  of  the  box  car,  and  that  the 
two  brakemen  were  on  top  of  the  car  with 
lanterns,  and  that  there  was  a  headlight  on 
the  end  of  the  tender  next  to  the  box  car,  la 
sufllclent  to  overcome,  as  a  matter  of  law, 
the  negative  testimony  of  the  plaintiff  that 
there  were  no  lights  or  anything  of  that 
kind,  we  need  not  determine.  Neither  do  we 
need  to  determine  whether  the  defendant 
was  negligent  in  falling  to  have  a  flagman 
on  the  ground  to  prevent  the  driver  of  an 
automobile  from  running  his  machine  into 
the  side  of  the  box  car.  Aside  from  these 
questions  there  are  certain  uncontrovertible 
facts,  and  facts  which  are  controverted,  hut 
which  will  be  assumed  to  be  in  the  plaintUTs 
favor,  which  bar  a  recovery.  These  facts 
are: 

The  automobile  was  traveling  15  miles  an 
hour.  It  coidd  be  stopped  within  15  feet 
The  headlights  upon  the  automobile  enabled 
the  driver  to  see  an  object  within  a  radius 
of  100  feet  Tbe  arc  light  at  the  northwest 
corner  of  Pacific  avenue  and  Twenty-Seventh 
street  was  burning.  The  train  was  moving 
at  a  speed  of  about  4  miles  an  hour,  and 
was  practically  at  a  standstill  when  the  col- 
lision occurred.  The  automobile  struck  the 
box  car  approximately  8  feet  from  the  west 
end  thereof.  If  these  facts  are  true,  then 
the  end  of  the  box  car  came  within  the  zone 
covered  by  the  headlights  on  the  automobile 
when  the  automobile  was  more  than  30  feet 
distant  The  box  car,  after  coming  within 
the  zone  of  the  lights,  traveled  12  or  16 
feet,  going  3  or  4  miles  per  hour.  WhUe  the 
box  car  was  traveling  this  distance,  the  auto- 
mobile, going  15  miles  per  hour,  would  travel 
approximately  40  feet  If,  then,  the  auto- 
mobile could  be  stopped  within  a  distance  of 
16  feet  or  even  within  a  distance  of  25  feet, 
it  is  vividly  apparent  that  the  plaintiff  saw, 
or  should  have  seen,  the  box  car  in  time  to 
have  avoided  the  collision.  The  fact  is  that 
he  did  not  see  it  until  almost  the  Instant  of 
the  Impact  One  of  the  plaintiff's  witnesses 
testified  that  he  was  two  blocks  away,  and 
beard  the  crash  when  the  collision  occurred. 
This  seems  to  be  one  of  those  cases  where 
the  facts  speak  the  law.  The  accident  was 
plainly  due  to  the  respondent's  contributory 
negligence. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  dismiss 
tbe  action. 

CROW,  a  J.,  and  MOUNT,  ELLIS,  and 
FULLERTON,  JJ.,  concur. 
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RASMUSSON  ▼.  NORTH  COAST  FIRE 

INS.  CO. 

SAME  T.  DUBUQUE  FIRE  &  MARINE 

INS.  CO. 

(No.  11679.) 

(Supreme  0>urt  of  Washington.    Jan.  16,  1915.) 

1.  INSUBANCK  (5  665*)— FiBB  INBURANCB— DK- 

FENBE8  —  Fraudulent  Ovebvaluation  — 

Evidence. 

In  an  action  on  fire  policies,  defended  on 
the  theory  that  insured  fraudulently  overstated 
the  values  and  lusses,  to  defraud  insurers,  evi- 
dence held  to  sustain  a  finding  that  there  was 
DO  fraud,  though  the  amount  of  loss  fixed  by 
the  ^ury  was  less  than  that  claimed  by  insured 
in  his  proofs  of  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  1555,  1707-1728;  Dec.  Dig.  $ 
665.*] 

2.  Insubance  (S  660*)— Fike  Insurance— Ao- 
noNB— Evidence— Adiusbibiutt. 

The  purpose  of  Laws  1911,  p.  243,  S  105, 
providing  that  every  insurer  or  agent  issuing  a 
fire  policy  is  presumed  to  know  the  insurable 
value  of  the  property,  and  any  insurer  or  agent 
knowingly  effecting  insurance  in  excess  of  the 
insurable  value  shall  be  fined,  is  to  prevent  over- 
insurance,  and  contemplates  that  an  agent  be- 
fore placing  a  policy  will  by  proper  investigation 
advise  himself  of  the  value  thereof,  and  an  agent 
Issuing  a  fire  policy  may  testify  to  the  value 
of  the  goods  insured  at  the  time  of  the  issu- 
ance of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1695;    Dec.  Dig.  {  660.*] 

3.  Evidence  (|  106*)— Reputation- Admissi- 

BILITT. 

Where  fire  insurance  companies  sought  to 
defeat  a  recovery  for  a  loss,  on  the  ground 
that  insured,  who  died  before  the  trial,  fraud- 
ulently overstated  tbe  values  and  losses  to  de- 
fraud the  companies,  evidence  of  the  good 
reputation  of  Insured  for  truth,  veracity  and 
honesty  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
C3ent  Dig.  |{  177-187 ;   Dec.  Dig.  f  106.*] 

Department  2.  Appeal  from  Superior 
Cionrt,  Spokane  County ;  Brace  Blake,  Judge. 

Actions  by  J.  K.  Rasmnsson,  prosecuted 
After  bis  death  by  Andrea  Rasmusson,  as  ad- 
ministratrix, against  the  North  Coast  Fire 
Insurance  Company,  and  against  tbe  Du- 
buque Fire  &  Marine  Insurance  (Company. 
From  Indigents  for  plaintiff,  defendants  ap- 
peal.    Affirmed. 

Zent,  Powell  &  Redfleld,  of  Spokane,  and 
McBurney  &  O'Connor,  of  Seattle,  for  ap- 
pellants. O.  C.  Moore,  of  Spokane,  for  re- 
spondent 

CROW,  C.  J.  These  two  actions,  which 
have  been  consolidated,  were  commenced  by 
J.  K.  Rasmusson  on  two  separate  policies 
of  fire  Insurance  for  |1,(XN)  and  $2,000  re- 
spectively, executed  and  delivered  to  him  by 
the  defendant  North  Coast  Fire  Insurance 
Company,  a  corporation,  and  the  Dubuque 
Fire  &  Marine  Insurance  Company,  a  cor- 
poration, on  a  stock  of  merchandise  in  tbe 
city  of  Spokane.  After  the  commencement 
of  the  acttons  and  before  trial,  tbe  death  of 
J.  K.  Rasmusson  was  suggested,  and  Andrea 


Rasmusson,  administratrix  of  his  estate,  was 
substituted  as  plaintiff.  From  verdicts  and 
judgments  In  plaintiff's  favor,  the  defend- 
ants have  appealed. 

For  many  years  J.  K.  Rasmusson  was  en- 
gaged In  the  retail  grocery  business  In  Spo- 
kane and  carried  fire  Insurance  on  bis  stock 
of  goods.  On  December  27,  1911,  the  appel- 
lant North  Coast  Fire  Insurance  Company 
executed  and  delivered  policy  No.  24550  to 
Rasmusson,  Insuring  bis  stock  of  groceries 
and  certain  fixtures  against  loss  by  fire  In 
tbe  sum  of  $1,000.  On  August  9,  1911,  tbe  ap- 
pellant Dubuque  Eire  &  Marine  Insurance 
Company  executed  and  delivered  policy  No. 
741357  to  Rasmusson  insuring  the  same  stock 
and  fixtures  against  loss  by  fire  in  tbe  sum  of 
$2,000.  On  January  26,  1912,  while  both 
policies  were  In  full  force  and  effect,  the 
groceries  and  fixtures  were  damaged  by  fire. 
Mr.  Rasmusson  In  due  season  prepared  and 
delivered  proofs  to  appellants,  claiming  the 
loss  sustained  by  blm  exceeded  the  face 
value  of  tbe  two  policies.  These  proofs  were 
rejected  by  ap[>«llants  who,  in  their  an- 
swers, contend  that  his  losses  did  not  ex- 
ceed $1,200.  The  policies  each  contained  a 
stipulation  which  proyided  that: 

"This  entire  policy  shall  be  void  •  •  •  in 
case  of  any  fraud  or  false  swearing  by  tbe 
insured  touching  any  matter  relating  to  this 
insurance  or  the  subject  thereof,  whether  before 
or  after  the  loss." 

Basing  tbelr  defenses  on  this  provision,  the 
appellants  in  substance  alleged  that  Mr.  Ras- 
musson made  and  delivered  to  each  of  them 
a  false  and  fraudulent  statement  of  his  al- 
leged loss.  In  that  he  stated  that  the  same 
amounted  to  $3,040.13,  whereas  it  did  not  ex- 
ceed $1,200  in  all;  that  he  made  such  false 
statements  with  the  fraudulent  intent  and 
design  of  Inducing  appellants  to  pay  him  the 
full  amount  of  tbe  policies;  that  he  fraud- 
ulently represented  that,  within  two  years 
preceding  the  fire,  be  bad  purchased  goods 
to  tbe  value  of  $29,756.26,  whereas  his  par- 
chases  during  that  period  did  not  exceed 
$23,797.11.  Mr.  Rasmusson  in  his  reply  ad- 
mitted that  be  made  such  statements  In  his 
proof  of  loss  and  In  response  to  Interroga- 
tories, but  alleged  that  he  then  bdleved  and 
still  believes  the  same  to  be  correct  and  true. 
The  principal  Issues  submitted  to  the  Jury 
were  the  extent  and.  value  of  tbe  stock  of 
groceries  and  fixtures  owned  by  the  assured 
at  the  date  of  the  fire,  the  extent  of  loss 
sustained,  and  whether  the  assured  bad  with 
fraudulent  ■  intent  misrepresented  the  value 
of  bis  stock  and  fixtures,  and  tbe  extent  of 
his  loss  with  the  design  and  for  the  purpose 
of  defrauding  appellants.  The  Jury  returned 
a  general  verdict,  which  Included  interest, 
in  tbe  sum  of  $720.16,  against  the  North 
Coast  Fire  Insurance  Company,  and  in  the 
sum  of  $1,467.84  against  tbe  Dubuque  Fire 
&  Marine  Insurance  Company.  The  Jury 
also  answered  special  Interrogatories  as  fol- 
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lows:  (1)  What  was  the  value  of  the  goods, 
wares,  and  merchandise  (not  including  fix- 
tures) at  the  store  of  Mr.  Rasmusson  at  the 
time  of  the  fire?  Answer:  $2,100.  (2)  What 
was  the  value  of  the  goods,  wares,  and  mer- 
chandise (not  Including  fixtures)  at  the  store 
of  Mr.  Rasmnsson  Immediately  after  the 
fire?  Answer:  $162.  (3)  What  was  the 
amount  of  damage  to  the  fixtures  covered  by 
the  policies  of  insurance  in  this  case  occa- 
sioned by  the  fire?    Answer:  $250. 

[1]  Appellants'  principal  contention  is  that 
the  trial  court  erred  in  denying  th^r  motions 
for  Judgment  notwithstanding  the  verdict, 
their  position  being  that  the  undisputed  evi- 
dence shows  that  the  loss  sustained  by  the 
assured  did  not  exceed  $1,200;  that  he  mis- 
represented the  value  of  his  stock  of  goods, 
the  purchases  made  by  him,  and  the  extent 
of  his  loss;  that  he  did  so  knowingly  and 
willfully  with  the  intention  and  purpose  of 
defrauding  appellants;  and  that  under  the 
provision  above  quoted  the  policies  were 
avoided  by  such  fraudulent  acts. 

In  their  brief  appellants  say: 

"The  Rasmnseon  proof  of  loss  listpd  the  value 
of  the  stock  prior  to  the  fire  at  ?2,750.67 ;  the 
jury  found  it  to  have  been  $2,100.  The  proof 
of  loss  claimed  damage  to  stock  of  $2,618.48; 
the  jury  plac^  it  at  $1,938.  The  proof  of  loss 
claimed  damage  to  fixtures  as  $421.66 ;  the 
jury  found  this  item  $250.  This  ia-a  reduction 
of  a  fraction  over  25  per  cent,  on  the  claimed 
loss  to  stock,  and  40  per  cent  on  fixtures." 

They  argue  that  the  finding  of  the  Jury 
as  to  values  amounts  to  a  finding  of  fraud, 
that  fraud  is  also  shown  by  the  undisputed 
evidence,  and  that  it  was  the  duty  of  the 
trial  court  to  enter  Judgment  in  their  favor. 
We  have  carefully  examined  the  record  and 
conclude  that  appellants'  contention  in  this 
regard  cannot  be  sustained.  The  estimates 
made  by  appellants'  adjusters  showing  loss- 
es sustained,  to  a  considerable  extent,  con- 
stitute evidence  which  they  claim  to  be  un- 
disputed. Without  these  estimates  and  ap- 
pellants' deductions  therefrom,  they  would 
have  no  basis  for  their  contention.  These  ad- 
Justers  were  appellants'  representatives,  who 
were  looking  after  their  interests  and  seek- 
ing to  protect  them.  There  is  no  more  rea- 
son for  accepting  their  estimates  as  undis- 
puted than  there  would  be  for  accepting  the 
estimate  prepared  by  respondent's  represen- 
tative, an  experienced  adjuster,  as  undisput- 
ed. The  fact  is  that  these  estimates  dispute 
each  other,  and  the  record  shows  that  the 
evidence  is  otherwise  conflicting.  Appellants 
admit  that  to  sustain  their  defense  it  is  not 
sufi3cient  for  them  to  show  that  Mr.  Ras- 
musson made  false  statements,  and  that  be 
padded  his  proofs  of  loss,  but  that  It  must 
also  be  shown  that  he  did  so  knowingly  and 
intentionally  for  the  purpose  of  defrauding 
them.  The  evidence  is  too  voluminous  to  be 
set  forth  or  analyzed  In  an  opinion  of  moder- 
ate length.  It  appears  that,  at  or  about  the 
time  of  the  fire,  the  assured  was  in  very  bad 
health;    that  be  died  prior  to  the  trial  of 


these  actions;  that  a  dispute  arose  between 
him  and  the  adjusters  representing  the  ap- 
pellants; that,  when  they  advised  him  of 
their  conclusions,  he  left  them  saying  he 
would  have  nothing  to  do  with  their  estimate, 
as  his  stock  and  losses  were  several  times 
the  values  and  losses  fixed  by  them ;  that  he 
procured  the  services  of  an  experienced  ad- 
juster to  prepare  an  estimate  upon  which  to 
base  proofs  of  loss;  and  that  this  adjus- 
ter ahd  Mr.  Rasmusson's  son,  a  young  man 
about  21  years  of  age,  who  had  worked  in 
the  store  for  some  time  and  had  made  pur- 
chases to  replenish  the  stock,  prepared  an 
estimate.  Their  estimate  and  that  of  ap- 
pellants' adjusters  differed  widely.  The  find- 
ings of  the  Jury  as  nearly  approximate  that 
of  the  assured  as  those  of  the  appellants'  ad- 
justers. There  was  no  showing  that  the  as- 
sured had  recently  increased  his  insurance, 
or  that  he  was  carrying  overlnsurance  for 
fraudulent  purposes.  The  policies  were  re- 
newals of  previous  policies  for  the  same 
amounts.  No  contention  is  made  that  the 
assured  was  in  any  way  responsible  for  the 
fire.  In  fact,  the  evidence  is  clearly  to  the 
contrary.  The  agents  who  wrote  the  poli- 
cies on  behalf  of  the  appellants,  and  who 
saw  the  stock  of  goods,  gave  it  as  their 
opinion  tb&t  the  assured  had  a  stock  rang- 
ing in  value  from  $3,000  to  $3,500.  There  is 
no  suggestion  that  they  acted  fraudulently 
or  conspired  with  the  insured  for  the  pur- 
pose of  writing  excessive  insurance.  Nor  is 
there  any  showing  of  any  facts  indicating  a 
design  on  the  part  of  the  assured  to  over- 
insure  or  defraud  the  appellants  at  any  time 
prior  to  the  making  of  the  proofs  of  loss.  At 
that  time  a  sharp  difference  of  opinion  arose 
between  him  and  appellants'  adjusters.  We 
cannot  say  as  a  matter  of  law  that  he  then 
made  any  untruthful  statements  knowingly 
or  with  an  intention  of  defrauding  appel- 
lants. The  trial  court  by  careful  instructions 
which  correctly  stated  the  law  submitted  the 
issues  of  false  statements  and  fraudulent  in- 
tention to  the  Jury.  To  these  instructions 
no  exceptions  have  been  taken.  The  Jury 
have  found  against  appellants,  and  our  con- 
clusion is  that  their  verdict  cannot  be  dls-  ' 
turbed. 

[2]  The  plaintiff  called  as  witnesses  one 
J.  H.  Tilsley  and  one  W.  A.  Junkln,  the 
agents  of  appellants,  who  wrote  and  Issued 
the  policies  of  Insurance.  These  witnesses 
testified  to  the  value  of  the  stock  of  goods 
and  fixtures,  at  the  time  the  policies  were 
written  and  also  at  or  about  the  time  of  the 
fire.  Appellants  objected  to  this  testimony 
on  the  ground  that  the  competency  of  the 
witnesses  was  not  shown.  It  appeared  that 
Tilsley  was  in  the  grocery  business  for  about 
nine  years  prior  to  1900,  and  that  Junkio 
had  kept  books  in  a  grocery  for  <about  one 
year.  The  trial  court,  however,  permitted 
them  to  testify  by  reason  of  section  105  of 
chapter  49,  Session  Laws  1911,  ^age  243. 
which  reads  as  follows: 
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"VSvctj  inmiTer  who  makes  insarance  apon 
any  buildiog  or  property  or  interest  therein 
against  loss  or  damage  by  fire,  and  every  agent 
WDo  issues  a  fire  insurance  policy  covering  on 
any  building  or  property  or  interest  therein, 
and  every  insured  who  procures  a  policy  of  fire 
insurance  upon  any  building  or  property  or 
interest  therein  owned  by  him  is  presumed  to 
know  the  insurable  value  of  such  building  or 
property  or  interest  therein  at  the  time  such  in- 
surance is  effected.  Any  insurer  who  knowingly 
makes  insurance  on  any  building  or  property  or 
interest  therein  against  loss  or  damage  by  f  re  in 
excess  of  the  insurable  value  thereof,  shall  be 
fined  in  a  snm  not  less  than  fifty  dollars  nor 
more  then  one  hundred  dollars.  Any  agent  who 
knowingly  effects  insurance  on  a  building  or 
property  or  interest  therein  in  excess  of  the 
insnrable  value  thereof,  shall  be  fined  in  a  sum 
not  leas  than  fifteen  nor  more  than  twenty-five 
dollars.  Any  person  or  party  who  knowingly 
procures  insurance  against  loss  or  damage  by 
fire  on  any  building  or  property  or  interest 
therein  owned  by  him  in  excess  of  its  insurable 
value  shall  be  fined  in  a  sum  not  leas  than 
twenty-five  dollars  nor  more  than  one  hundred 
dollars." 

The  evident  purpose  of  this  section  Is  to 
prevent  overlDsuranee.  It  certainly  con- 
templates tbat  an  agent  before  placing  a  pol- 
icy will,  by  proper  investigation,  advise 
himself  of  the  value  of  the  property  to  be 
protected,  and  the  presnmptica  Is  that  be 
has  done  so.  In  view  of  this  statute  we 
can  find  no  error  in  admitting  the.  evidence 
of  which  appellants  now  complain.  Other 
evidence  tending  to  show  value  was  also  In- 
troduced by  the  respondent 

[}]  Mr.  Rasmusson,  the  assured,  died  be- 
fore the  trial  and  his  evidence  could  not  be 
secured.  Appellants  by  their  evidence  sought 
to  show  that,  when  he  prepared  and  by  his 
oath  verified  the  proofs  of  loss,  he  fraudu- 
lently and  Intentionally  overstated  values 
and  losses  for  the  purpose  of  defrauding 
them.  On  rebuttal  respondent  called  a  num- 
ber of  prominent  business  men  of  Spokane 
who  had  known  Mr.  Rasmusson  during  his 
lifetime.  These  witnesses,  over  appellants' 
objection,  were  permitted  to  testify  that  the 
reputation  of  Mr.  Rasmusson  for  truth,  ver- 
acity, honesty,  and  Integrity  was  good.  Ap- 
pellants now  Insist  tbat  error  was  committed 
in  admitting  this  evidence.  They  argue  that 
-  in  dvil  actions  evidence  of  good  character  is 
not  admissible  except  where  character  is 
directly  in  issue.  In  support  of  this  position 
they  dte  Carter  v.  Seattle,  19  Wash.  597, 
53  Pac.  1102,  and  Poler  v.  Poler,  32  Wash. 
400,  73  Paa  372,  from  this  conrt,  and  addi- 
tional authorities  from  other  Jurisdictions. 
The  case  of  Carter  v.  Seattle  was  one  to  re- 
cover damages  for  personal  injuries.  Con- 
trlbntory  negligence  was  pleaded  and  evi- 
dence was  Introduced  by  the  defendant  tend- 
ing to  Show  plaintiff's  intoxication  at  the 
time  of  the  Injury.  Thereupon  plaintiff  tes- 
tified that  be  had  not  been  drinking  on  the 
evening  of  the  accident,  and  also  introduced 
witnesses  to  testify  to  his  reputation  for  so- 
briety.   It  was  held  that  the  admissiim  of 


this  evidence  was  erroneous.  The  character 
of  the  plaintiff  for  integrity  was  not  in  Issue. 
Moreover,  the  plaintiff  himself  was  present 
In  court  and  testified.  Assigning  reasons 
for  the  ruling  made,  this  court  said: 

"The  general  and  well-settled  rule  in  negll- 
gence  cases  is  tbat  it  is  not  proper  for  a  plain- 
tiff, in  order  to  rebut  evidence  of  particnlar  acts 
of  negligence,  to  show  that  he  is  generally  care- 
ful, cautious,  and  prudent ;  nor  can  it  be  shown 
that  a  party  is  habitually  careless  to  support  a 
claim  of  negligence  upon  a  particular  occasion. 
The  principle  underlying  these  cases  and  the 
case  at  bar  is  that  such  evidence  raises  a  col- 
lateral issue  not  affecting  the  question  to  be  de- 
termined." 

This  is  not  a  case  where  the  Issue  of  neg- 
ligence Is  Involved.  Here  the  assured,  who 
was  dead  at  the  time  of  the  trial  and  conld 
not  be  called  to  testify,  was  positively  charg- 
ed with  fraudulent  acts  and  false  swearing 
in  his  proof  of  loss  for  the  purpose  of  se- 
curing a  much  larger  recovery  than  tbat  to 
which  he  was  entitled.  An  examination  of 
the  case  of  Poler  v.  Poler  will  show  tbat  It 
has  no  bearing  on  the  question  now  before 
us.  It  was  there  held  that  the  defendant  in 
an  action  for  divorce  could  not  introduce 
witnesses  to  show  his  general  reputation  as 
a  law-abiding  and  moral  man,  that  not  being 
an  issue  In  the  case.  While  the  general  rale 
seems  to  be  that  character  evidence  is  ordi- 
narily inadmissible  in  a  dvll  action,  tbere 
Is  some  conflict  of  authority,  and  certain  ex- 
ceptions are  recognized.  We  think  an  ex- 
ception should  be  recognized  In  this  case 
where  the  assured  died  prior  to  the  trial 
and  his  evidence  could  not  be  procured  the 
Juiy  did  not  have  an  opportunity  to  pass  up- 
on his  credibility  by  observing  his  appear- 
ance upon  the  witness  stand.  As  above  stat- 
ed, it  was  charged  by  appellants  that  he  bad 
perpetrated  a  fraud  and  that  in  doing  so  he 
bad  sworn  to  false  statements  set  forth  In 
his  proofs  of  loss.  This  amounted  to  a  sub- 
stantial charge  of  perjury.  His  denial  of 
this  charge  could  not  be  obtained.  It  seems 
to  us  that,  under  these  circumstances,  there 
was  no  error  in  permitting  the  plaintiff  to 
show  his  reputation  for  honesty  and  integri- 
ty. There  are  courts  that  hold  that  In  civil 
actions,  when  the  character  of  a  plaintiff  Is 
assailed  by  the  defense  Interposed,  evidence 
of  his  good  character  Is  admissible.  Mosley 
V.  Insurance  Co.,  65  Vt  142,  162;  Fire  Ass'n 
of  Philadelphia  v.  Jones  (Tex.  Civ.  App.)  40 
S.  W.  44;  Allison  v.  McClun,  40  Kan.  525, 
20  Pac.  125;  Houston  Elec.  Co.  v.  Faroux 
(Tex.  Civ.  App.)  126  S.  W.  922;  Cudlipp  v. 
0.  R.  Cummings  Export  Co.  (Tex,  Civ.  App.) 
149  S.  W.  444. 

We  do  not  feel  that  we  would  be  Justified 
In  holding  the  admission  of  the  charactei 
evidence  was  prejudicial. 

The  Judgment  is  affirmed. 

MORRIS,  MOUNT,  PARKER,  and  FUU.- 
ERTON,  JJ.,  concur. 
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(83  Wasb.  fftt) 

ZELLERS  et  &L  t.  CITT  OF  BELLINOHAM. 
<No.  12199.) 

(Snpreme  Court  of  WasbingtoD.    Jan.  16, 1815.) 

1.  HUMICIPAI.  GOBPOBATIONa  ({  788*)  —  Db- 
IXCnVE  STBKBTB— iNJUKIXS  TO  PSDKSTUANB 
— ^iEUUOENC£. 

Where  plaintiff,  a  pedestrian,  while  cross- 
inf  a  city  street  in  process  of  improTement,  was 
injured  b;  the  sudden  tightening  of  a  pile  driver 
cable  stretched  across  the  street  as  plaintiff 
was  stepping  over  it,  actionable  negligence  on 
the  part  of  the  city  was  not  shown,  unless  an 
operator  of  the  cable  bad  notice,  or,  in  the 
exercise  of  ordinary  care  ought  to  have  known, 
that  plaintiS  was  attempting  or  about  to  step 
over  it  when  the  operator  started  to  take  up 
the  slack. 

[EA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i{  1641-1643,  1646. 
1652 ;  Dec.  Dig.  |  788.*] 

2.  municipai.  cobpobatioms  ({  821*)  — 
Stbextb  —  Obstructions  —  Nkouobnce  — 
Question  tob  Jubt. 

In  an  action  for  injuries  to  a  pedestrian 
by  the  sudden  tightening  of  a  cable  in  a  street, 
being  used  as  part  of  the  city's  instrumentalities 
to  improve  the  street,  as  plaintiff  was  stepping 
over  it,  whether  the  cable  was  lying  loose  on 
the  street  when  plaintiff  endeavored  to  step 
over  it  and  whether  the  city's  servants  knew 
or  ought  to  have  known  that  plaintiff  was  in 
the  act  of  stepping  over  the  cable  when  it  was 
lifted,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §i  1745-1757;  Dec 
Dig.  I  821.*] 

Fullerton,  J.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Wliatcom  County;  Ed.  E.  Hardy, 
Judge. 

Action  by  Lilly  Zellers  and  another  against 
the  City  of  Bellingham.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

Dan  F.  North  and  Kellogg  &  Thompson, 
all  of  Bellingham,  for  appellant.  Thos.  R. 
Waters  and  Wm.  J.  Blggar,  both  of  Belling- 
ham, for  respondents. 

MOUNT,  J.  Action  for  damages  on  account 
of  personal  Injuries.  The  case  was  tried  to 
the  court  with  a  Jury  on  issues  made  by  the 
pleadings.  The  Jury  returned  a  verdict  in 
favor  of  the  plaintiffs  for  $2,500.  The  de- 
fendant has  appealed. 

It  appears  that  the  city  of  Bellingham  was 
improving  Central  avenue,  one  of  the  princi- 
pal streets  in  the  city.  This  avenue  runs 
north  and  south.  The  east  side  of  the  ave- 
nue, 30  feet  In  width,  bad  been  improved  by 
piling  and  capping,  upon  which  capping 
planking  had  been  laid.  The  west  side  was 
being  Improved  In  the  same  manner.  The 
street  was  being  built  upon  tidelands,  and  ne- 
cessitated piling,  capping,  and  planking  to 
be  laid  thereon  In  order  to  be  improved.  The 
contractor  for  the  city  used  n  pile  driver  in 
doing  the  work.  This  pile  driver  was  built 
upon  a  framework  upon  which  was  also  situ- 
ated a  donkey  engine  which  operated  the  pUe 
driver,  and  which  was  used  for  the  purpose 


r  of  moving  the  pile  driver.  The  easterly  side 
j  uf  the  street,  which  had  been  planked  to  the 
width  of  about  30  feet,  was  being  used  by 
pedestrians.  There,  were  no  barricades  to 
prevent  pedestrians  from  using  the  finished 
portion  of  the  street.  In  doing  the  work  it 
was  neces.sary  to  move  the  pile  driver  from 
place  to  place  as  the  work  progressed.  On 
March  1,  1913,  a  cable  was  carried  from  the 
pile  driver  to  the  east  side  of  the  street 
across  the  planked  portion  thereof,  and  fas- 
tened to  a  telephone  pole  for  the  purpose  of 
moving  the  pile  driver. 

The  testimony  on  behalf  of  the  plaintiffs 
tended  to  show  that  they  were  upon  the 
street  on  the  day  named  looking  at  the  work 
which  was  being  done.  They  had  gone  a  lit- 
tle distance  away  to  where  a  dredger  was 
making  a  certain  fill.  They  then  walked 
up  to  where  the  pile  driver  was  at  work. 
They  vvatched  the  pile  driver  for  a  few 
minutes.  They  were  standing  near  the  ca- 
ble which  was  attached  to  the  telephone 
pole  for  the  purpose  of  moving  the  pile  driv- 
er. After  standing  for  a  few  minutes,  Mrs. 
Zellers,  seeing  that  the  cable  was  lying  up- 
on the  street,  spoke  to  her  husband,  say- 
ing that  they  could  then  cross  the  cable,  or 
words  to  that  effect.  She  testified  that  as 
she  was  in  the  act  of  stepping  over  the  cable, 
which  at  that  time  was  lying  upon  the  plank- 
ing of  the  street,  the  engine  of  the  pile  driver 
was  suddenly  started,  the  cable  was  raised, 
and  her  fool  was  caught  as  she  was  in  the 
act  of  steppinfT  over  the  cable,  and  she  was 
thrown  upon  the  roadway  and  severely  in- 
jured. Others  of  her  witnesses  testified  to 
the  same  effect. 

This  statement  of  the  occurrence  was  dis- 
puted by  the  defendant  It  contended  and 
produced  witnesses  to  the  effect  that,  at  the 
time  the  plaintiffs  came  up  to  the  cable.  It 
was  taut ;  that  one  end  of  the  cable  wa6  fas- 
tened to  the  telephone  pole  across  the  com- 
pleted portion  of  the  street  and  about  20 
Inches  above  the  flooring  of  the  street ;  that 
the  other  end  of  the  cable  was  fastened 
around  the  lower  portion  of  the  frame  of  the 
pile  driver,  a  little  below  the  surface  of  the 
planking  to  the  west  of  the  30-foot  strip; 
that  It  extended  at  an  angle  from  the  pile 
driver  to  the  telephone  pole,  and  that  at  the 
middle  of  the  completed  portion  of  the  street  • 
the  taut  cable  was  from  8  to  15  inches  above 
the  plank  roadway;  that  Mrs.  Zellers,  while 
the  cable  was  in  this  position,  attempted  to 
step  over  the  cable,  caught  her  heel  or  foot 
on  it,  and  fell  to  the  floor;  that  the  person 
operating  the  pile  driver  did  not  know  Mrs. 
Zellers  was  about  to  cross  the  cable,  and  did 
not  see  her  until  after  she  had  fallen.  This 
was  the  principal  Issue  in  the  case. 
The  court  Instructed  the  Jury  as  follows: 
"Tou  are  further  instructed  that,  if  you  find 
from  the  evidence,  by  a  fair  preponderance 
thereof,  that  at  tne  time  the  plaintiff  Lillie 
Zellers  attempted   to  pass   over  the  cable  the 
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same  was  lying  still  on  the  surface  of  the  im- 
proved portion  of  the  street,  or  was  then  still 
and  near  the  surface  of  the  street  and  in  such 
position  that  a  person  of  reasonable  prudence 
and  caution  under  all  the  conditions  and  cir- 
cumstances, as  they  then  and  there  existed, 
would  have  considered  it  safe  to  pass  over  the 
cable,  and  if  you  further  find  from  the  evidence^ 
b^  a  fair  preponderance  thereof,  that  the  plaiu- 
titF  liillie  Zellers,  in  the  exercise  of  ordinary 
care  and  prudence  for  her  own  protection  and 
safety,  attempted  to  pass  over  the  cable,  while 
the  same  was  in  such  position,  and  that,  while 
so  attempting  to  pass  over  the  cable,  the  de- 
fendant, acting  by  and  through  the  contractor, 
Sauset,  his  agents  and  employee,  without  warn- 
ing to  said  plaintiff  Lillie  Zellers,  suddenly 
started  up  the  engine  of  the  pile  driver,  and 
drew  the  cable  taut,  and  thereby  struck  the 
said  plaintiff  with  the  same  and  raised  her  up 
and  threw  her  on  the  street,  and  thereby  in- 
jured her  as  alleged  in  the  complaint,  then  and 
in  such  case  it  would  be  your  duty  to  find  for 
the  plaintiff  and   against  the  defendant  city." 

The  court  refused  to  give  the  following  in- 
struction: 

"Tou  are  instructed  that  before  yon  can  find 
a  verdict  for  the  plaintiff  in  this  case  you  must 
find,  from  a  fair  prepnnderance  of  the  evidence, 
that  the  plaintiff,  without  any  negligence  on 
her  part  contributing  thereto,  attempted  to  step 
over  the  cable  described  in  the  evidence  in  this 
case,  while  the  said  cable  was  lying  upon  the 
planking  of  Central  avenue,  and  that  some 
agent  of  the  defendant,  city  of  Bellingham,  with 
knowledge  that  she  was  attempting  to  step  over 
said  cable,  or  who  by  the  exercise  of  reasonable 
diligence  should  have  known  from  some  word  or 
action  of  the  plaintiff  that  she  was  about  to 
step  o^er  said  cable,  started  or  caused  to  be 
started  the  donkey  engine  attached  to  said 
cable,  and  as  a  result  said  cable  was  raised  in 
the  air.  and  the  plaintiff  was  tripped  or  thrown 
and  injured  by  the  raising  of  said  cable." 

[1]  It  will  be  noticed  that  the  difference 
between  these  two  instructions  is  that  in  the 
one  given  the  Jury  was  not  told  that  before 
a  recovery  could  be  had  it  was  necessary  that 
the  city,  or  some  agent  of  the  city,  muse  have 
had  notice,  or,  in  the  exercise  of  ordinary 
care,  must  have  known  that  Mrs.  Zellers  was 
attempting  or  was  about  to  step  over  the  ca- 
ble. This  was  clearly  error ;  because,  if  the 
city  did  not  know,  or,  in  the  exercise  of  rea- 
sonable diligence,  was  not  required  to  know, 
that  the  plaintiff  Mrs.  Zellers  was  about  to 
step  over  the  cable  at  the  time  it  was  started, 
there  was  clearly  no  negligence  on  the  part 
of  the  city.  The  court  should  have  given  the 
Instruction  refused,  or  at  least  should  have 
<nodifled  the  instruction  given  so  as  to  con- 
tain this  element  of  notice  or  knowledge. 

In  the  case  of  Pearson  v.  Willapa  Construc- 
tion Co.,  72  Wash.  487,  130  Pac.  903,  which 
was  a  case  very  similar  to  this  one,  we  said 
that  the  plaintiff  could  not  recover, 'for  three 
reasons: 

"(1)  Appellant  was  not  in  a  dangerous  situ- 
ation untU  be  stepped  over  the  cable ;  (2)  there 
is  notbiiig  to  show  that  respondent  knew,  or 
should  have  known,  that  appellant  was  about 
to  step  over  the  cable;  (3)  there  is  nothing  to 
show  that  respondent  knew,  or  had  received  any 
intimation,  that  appellant  was  in  a  dangerous 
position  with  regard  to  the  cable  when  the  ca- 
ble was  started.  Plence  the  basis  upon  which 
that  contention  rests — one  person  negligently  ex- 
posing himself  to  danger,  the  other  with  knowl- 


edge of  such  fact  omitting  due  care  for  the 
purpose  of  avoiding  injury— is  here  lacking. 
Appellant  could  plainly  see  what  was  going  on; 
the  scraper  and  moving  cable  were  plainly  in- 
dicative of  their  use;  and,  with  these  facta 
clearly  before  him,  ho  chooses  his  own  time  to 
act,  with  no  intimation  or  knowledge  on  the 
part  of  respondent  that  he  was  about  to  so 
act." 

And  so  it  is  in  this  case.  If  the  cable  was 
lying  upon  the  completed  roadway,  as  the 
plaintiffs'  evidence  tended  to  show,  then,  in 
order  to  show  negligence  on  the  part  of  the 
agents  of  the  city  operating  the  cable,  it  was 
necessary  to  show  that  the  agent  at  the  time 
the  engine  was  started  knew,  or  should  have 
known,  that  the  plaintiff  Mrs.  Zellers  was  at- 
tempting to  cross,  or  was  about  to  cross,  the 
cable  at  that  particular  time ;  otherwise  there 
was  no  negligence.  A  recovery  in  the  case 
depends  upon  negligence  of  the  city.  It  cer- 
tainly was  not  negligence  for  the  dty  to  be 
Improving  the  street  by  the  means  employed. 
It  seems  to  be  conceded  that  the  means  em- 
ployed were  necessary.  The  plaintiffs  them- 
selves, by  their  own  testimony,  knew  that  the 
cable  was  across  the  street;  tbey  knew  it 
was  being  used  for  the  purpose  of  moving  the 
pilei '  driver ;  and  they  knew  that  when  the 
engine  was  in  motion  the  cable  would  be  rais- 
ed above  the  surface  of  the  street,  because 
they  had  watched  its  operation,  and,  a  very 
short  time  before  they  attempted  to  cross, 
saw  its  position.  It  is  true  ttiat  other  pe<^le, 
especially  pedestrians,  were  using  the  street 
at  that  time,  and  that  the  street  was  not 
closed  to  traffic.  But  the  mere  fact  that  a 
cable  lay  across  the  street  and  was  being 
used  at  that  particular  time  was  itself  a 
warning  of  danger,  and  persons  attempting 
to  cross  it  were  assuming  the  risk,  unless 
those  operating  the  cable  knew,  or,  in  the  ex- 
ercise of  ordinary  care,  should  have  known, 
that  persons  were  upon  the  cable,  or  about 
to  step  over  it,  or  were  In  a  dangerous  place 
at  the  time  it  was  about  to  be  raised  or  pot 
into  operation.  Clearly  the  only  negligence, 
if  there  was  any  negligence  at  all,  was  In 
raising  the  cable  when  the  plaintiff  Mrs.  Zel- 
lers was  In  a  dangerous  position.  In  order  to 
show  negligence,  therefore,  it  was  necessary 
to  show  that  the  agents  of  the  city  knew,  or 
should  have  known,  of  her  positloiL  The 
court  entirely  omitted  this  element  from  the 
instruction,  and  it  was  therefore  erroneous. 

It  is  argued  by  the  respondents  that  the 
case  of  Pearson  v.  Willapa  Construction  Co., 
supra,  was,  in  substance,  overruled  by  the 
later  case  of  Lautenschlager  v.  Seattle,  T7 
Wash.  12,  137  Pac.  323.  That  was  an  enUrely 
different  case  from  this.  In  that  case  the 
negligence  consisted  in  maintaining  a  tem- 
porary sidewalk  six  inches  lower  than  the 
cement  walk  at  a  place  where  the  lights  cast 
a  shadow  upon  the  permanent  walk,  so  that 
travelers  upon  the  highway  could  not  see  the 
danger;  and  no  warnings  were  posted  near 
the  place  to  prevent  pedestrians  from  falling 
upon   the   walk.     The  Pearson  Case,   upon 
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whicb  the  appellant  relies  In  this  case,  was 
not  even  mentioned  in  the  later  case. 

[2]  The  appellant  Insists  tliat  its  motion 
for  a  directed  verdict  should  have  been  sus- 
tained. But  we  are  satisfied  that,  if  the 
plaintiffs'  evidence  is  to  be  believed  to  the 
exclusion  of  the  defendant's  evidence,  there 
was  a  question  for  the  Jury  to  determine 
whether  the  accident  happened  in  the  way 
the  plaintiffs  testified,  or  In  the  way  the  evi- 
dence for  the  defendant  tends  to  show  that  it 
happened.  If  the  plaintiffs'  version  is  the 
correct  one,  then  the  right  to  recover  depends 
upon  the  fact  whether  or  not  the  city  or  its 
agents  knew,  or,  in  the  exercise  of  reasonable 
caution,  should  have  known,  that  the  plaintiff 
Mrs.  Zellers  was  in  the  act  of  stepping  over 
the  cable  when  It  was  lifted  from  the  street. 
And  that,  we  think,  is  a  question  for  the  Jury. 

Other  errors  are  assigned  in  the  briefs  to 
the  effect  that  the  court  erred  in  refusing  to 
grant  a  new  trial;  but  from  what  we  have 
already  said  it  is  apparent  that  it  la  not  nec- 
essary to  discuss  these  questions,  because  a 
new  trial  must  be  granted  for  the  error  no- 
ttced. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

CROW.  0.  J„  and  MAIN,  and  ELLIS,  JJ.. 
concur. 

FULLBRTON,  3.  (dissenting).  As  stated 
In  the  majority  opinion,  the  city  of  BelUng- 
ham,  at  the  time  the  respondent  received  the 
injury  tor  which  she  sues,  was  engaged 
through  a  contractor  In  improving  one  of  its 
principal  streets.  One  side  of  the  street, 
the  east  half,  had  been  theretofore  improved 
by  the  city,  had  been  open  to  public  travel, 
and  was  then  in  actual  use  by  the  public, 
many  persons  passing  over  it  each  day.  The 
contractor,  in  the  course  of  the  work,  and 
for  the  purpose  of  moving  a  pile  driver, 
stretched  a  cable  across  the  traveled  way, 
fastening  it  to  a  telephone  pole  on  the  oppo- 
site side  of  the  street  in  such  a  manner  that 
when  no  strain  was  put  upon  the  cable  It 
would  lie  fiat  upon  the  surface  of  the  street, 
but  when  a  strain  was  put  thereon  would 
raise  up  from  snch  surface  for  a  distance  of 
some  20  inches.  While  the  cable  was  In 
place,  the  respondent,  who  was  subsequently 
Injured  thereon,  passed  over  the  street,  and, 
coming  to  the  cable,  found  it  lying  on  the 
surface  of  the  street  She  started  to  cross 
over  it,  and,  while  she  was  in  the  act  of 
stepping  over  it,  a  strain  was  put  thereon, 
causing  it  to  raise.  In  raising,  the  cable 
tripped  her,  throwing  her  down  upon  the 
street  and  caused  her  severe  injuries.  On 
this  state  of  facts  the  majority  held  that 
the  Injured  person  cannot  recover,  unless 
she  Is  able  to  show  that  the  city,  or  some 
agent  of  the  city,  knew,  or,  by  the  exercise 
of  ordinary  diligence,  should  have  known, 
that  she  was  in  the  act  of  stepping  over  the 
cable  at  the  time  it  was  raised;   "because," 


it  is  said,  "if  the  dty  did  not  know,  or,  by 
reasonable  diligence,  was  not  required  to 
know,  that  the  plaintiff  Mrs.  Zellers  was 
about  to  step  over  the  cable  at  the  time  it 
started,  there  was  clearly  no  negligence  on 
the  part  of  the  city."  With  all  due  respect 
to  my  Associates  who  concur  in  this  conclu- 
sion, I  think  it  without  foundation  in  either 
reason  or  authority. 

It  is  a  fundamental  rule,  to  substantiate 
which  it  would  be  a  work  of  supererogation 
to  cite  authorities,  that  a  city,  when  it  opens 
a  street  for  public  use,  must  keep  it  in  a 
reasonably  safe  condition  for  travel.  It  may 
lawfully,  of  course,  improve  a  street  vrtthout 
closing  it  entirely  to  public  travel,  and  may 
lawfully,  in  the  course  of  the  work,  place 
obstructions  or  dig  trenches  therein,  provided 
it  leaves  the  part  of  the  way  left  open  for 
travel  reasonably  safe  for  travel,  and  uses 
reasonable  care  and  diligence  to  protect  the 
public  from  injury  by  the  defects.  It  Is  a 
general  rule,  and  the  rule  in  this  Jurisdic- 
tion, although  perhaps  not  a  universal  rule, 
that  the  city  cannot  relieve  Itself  of  its 
primary  duty  In  this  regard  by  letting  the 
work  of  Improving  a  street  to  a  contractor. 
This  we  held  in  Drake  v.  Seattle,  30  Wash. 
81,  70  Pac.  231,  94  Am.  St  Rep.  844;  In  Mc- 
Clammy  r.  Spokane,  36  Wash.  3559,  78  Pac. 
912;  in  Peterson  v.  Seattle,  40  Wash.  33,  82 
Paa  141,  6  Ann.  Gas.  735;  and  In  Lasltyr  v. 
01ymp^a,  61  Wash.  651,  112  Pac.  752.  It  is 
a  general  rule,  also,  that  there  Is  a  differ- 
ence in  respect  to  the  notice  necessary  to 
create  liability  whether  the  defect  is  the  re- 
sult of  positive  misfeasance  on  the  part  of 
the  city,  or  is  the  result  of  mere  neglect  or 
nonfeasance  on  Its  part — that  is  to  say, 
whether  the  defect  causing  the  injury  was 
the  immediate  act  of  the  city  or  its  agent, 
or  whether  the  defect  arose  from  natural 
causes,  as  by  wear  from  use — as  in  the  one 
case  the  city  Is  bound  to  take  notice  of  the 
obstruction  from  the  fact  of  its  creation, 
and  is  directly  chargeable  with  any  injury 
caused  thereby,  while  In  the  other  it  must 
be  shown  to  have  had  actual  notice,  or  it 
must  be  shown  that  the  defect  existed  for 
such  a  length  of  time  as  to  Imply  notice,  be- 
fore it  is  so  chargeable.  See,  in  addition  to 
the  cases  before  cited,  the  cases  of  Beall  y. 
Seattle.  28  Wash.  593,  69  Pac.  12,  92  Am.  St 
Rep.  892,  61  L.  R.  A.  583;  Sutton  v.  Snohom- 
ish, 11  Wash.  24,  39  Pac.  278,  48  Am.  St  Rep. 
847;  and  Hayes  v.  Seattle,  43  Wash.  600, 
86  Pac.  852,  7  L.  R.  A.  (N.  S.)  424,  117  Am. 
St  Rep.  1062. 

Concerning  the  fftcts  pertinent  to  the  in- 
quiry, the  court  knows  Judicially  that  the 
city  of  Bellingham  Is  a  city  of  the  first  class; 
that  it  had  a  population,  as  shown  by  the 
United  States  census  of  1910,  of  24,577,  and 
an  estimated  population,  made  4>y  the  same 
authority  in  the  year  of  the  accident  of 
29,937.  It  knows  from  the  record  that  the 
street  on  which  the  accident  happened  was 
one  of  the  prlncli>al  streets  of  the  city;  that 
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It  was  left  open  for  travel  and  was  "traveled 
by  hundreds  of  people  daily";  that  no  guard 
of  any  kind  was  placed  aroand  or  near  the 
cable;  that  the  obstmction  was  of  such  a 
character  when  not  In  use  as  to  allay  suspi- 
cion or  fear,  and,  when  put  In  use,  likely  to 
become  highly  dangerous.  The  injured  re- 
spondent, therefore,  was  not  a  trespasser  on 
the  street,  but,  on  the  contrary,  was  law- 
fully thereon.  She  had  the  right  to  assume, 
and  to  act  on  the  assumption,  that  she  could 
pass  with  reasonable  safety  over  any  part 
of  the  street  left  open  for  travel,  and  had 
the  right  to  assume,  and  to  act  on  the  as- 
sumption, that  the  dty  would  not  on  a  sud- 
den, and  without  warning,  change  any  part 
of  the  street  from  a  safe  to  a  dangerous 
condition. 

In  the  light  of  these  legal  principles,  and 
in  the  light  of  the  conceded  facts,  I  am 
wholly  unable  to  understand  on  what  theory 
it  can  be  held  that  the  city  was  not  in  this 
instance  guilty  of , negligence.  It  seems  to 
me  that  the  city.  Instead  of  being  free  from 
negligence  if  it  operated  the  cable  without 
notice,  actual  or  implied,  that  some  person 
was  about  to  cross  over  it,  was  guilty  of  the 
grossest  negligence  if  It  operated  it  without 
first  ascertaining  that  no  person  was  about 
to  or  was  in  the  act  of  crossing-  over  it  It 
beln^  the  primary  duty  of  the  dty,  when 
it  places  a  dangerous  obstruction  in  a  street 
which  it  leaves  open  for  travel,  to  guard  and 
protect  the  public  from  injury  by  such  ob- 
struction, the  rule,  as  I  understand  it,  is 
that  it  is  liable  to  any  one  injured  from  the 
mere  neglect  of  that  duty,  unless,  of  course, 
it  can  show  that  the  injured  person  was 
himself  guilty  of  negligence  contributing  to 
the  Injury.  To  hold  with  the  majority  in 
the  present  case  is  to  bold  that  the  city 
owed  no  duty  to  the  respondent  other  than 
to  refrain  from  wantonly  injuring  her.  But 
this  Is  the  rule  with  relation  to  trespassers 
only,  to  persons  wrongfully  at  the  place  of 
injury,  and  has  no  application  to  the  person 
rightfully  at  the  place  of  injury.  A  person 
rightfully  at  the  place  of  Injury,  and  pur- 
suing his  way  with  ordinary  care,  can  recover 
for  an  injury  caused  by  a  defect  in  the  street 
by  showing  mere  negligence  on  the  part  of  the 
dty;  he  does  not  have  to  show  a  wanton 
injury.  The  rule  of  the  majority  places  the 
burden  on  the  wrong  party.  Instead  of  it  be- 
ing the  respondent's  duty  to  notify  the  city 
that  she  was  about  to  cross  the  cable  to  cast 
liability  upon  the  city,  It  was  the  dty's  duty, 
in  order  to  free  itself  from  liability,  to  no- 
tify her  before  she  attempted  to  cross  that 
it  was  about  to  use  the  cable  in  such  a  man- 
ner as  to  change  it  from  a  safe  to  a  dan- 
gerous condition.  The  instruction  given  by 
the  court,  therefore,  states  the  true  rule,  not 
the  instruction  the  majority  say  should  have 
been  given. 

The  case  relied  upon  by  the  majority  to 
sustain  their  contention  is  Pearson  v.  WiUa- 


pa  Const  Co.,  72  Wash.  487, 180  Pac.  903.  It 
is  said  that  the  case  Is  very  cllmilar  In  its 
facts  to  the  present  case,  but,  ^th  due  re- 
spect to  my  Associates,  I  think  the  only  sim- 
ilarity Is  that  the  plalntifT  was  in  each  in- 
stance injured  by  a  cable.  The  cases  dlfTer 
fundamentally.  The  case  dted  was  rested 
on  tiie  prindple  that  the  injured  person  was 
a  trespasser;  that  he  was  traveling  where 
he  had  no  right  to  travel ;  and  that  the  oper- 
ator of  the  cable  owed  him  no  duty  to  ke^ 
the  way  in  a  reasonably  safe  condition  for 
travel,  or  any  duty  other  than  not  to  wanton- 
ly Injure  him.  In  the  case  at  bar,  the  re- 
spondent was  not  a  trespasser;  she  was 
traveling  on  a  public  street  where  she  bad 
a  right  to  be  traveling;  the  city  owed  her 
the  duty  of  keeping  the  street  In  a  reason- 
ably safe  condition  for  travel,  and,  in  conse- 
quence, is  liable  if  it  neglected  that  duty  to 
her  injury,  whether  the  negligence  amounted 
to  wantonness  or  not  I  dissented  from  the 
case  dted,  but  not  upon  the  questions  of  law 
on  which  it  was  rested.  It  was  my  opinion 
that  the  evidence  in  the  case  justified  sub- 
mitting to  the  Jury  the  question  whether  the 
way  over  which  tiie  injured  person  pursued 
was  of  such  public  use  as  to  make  it  a  quasi 
public  way,'  contending  for  the  rule  of  law 
that,  If  it  was  a  way  in  common  use  by  the 
public,  the  contractors  could  not  place  and 
leave  unprotected  dangerous  agencies  across 
it  without  rendering  themselves  liable  to 
answer  for  injuries  caused  thereby.  I  did 
not  then,  and  do  not  now,  understand  that 
the  majority  disagreed  with  me  on  the  prin- 
ciples of  law  Involved,  but  that  the  dlftereno 
es  arose  from  the  discordant  views  taken  as 
to  the  effect  of  the  evidence. 

Of  the  cases  dedded  by  this  conit  which 
I  think  contrary  to  the  conclusion  reached 
by  the  majority,  I  will  notice  but  a  few,  and 
first  the  case  the  majority  attempt  to  dis- 
tinguish, namely,  Lautenschlager  v.  Seattle, 
77  Wash.  12,  137  Pac.  323.  In  that  case  the 
appellant  was  injured  by  a  defect  in  the 
street  whidi  was  in  the  process  of  improve- 
ment. Stating  the  general  rules  governing 
in  such  cases,  this  language  was  used: 

"Where  the  public  use  a  street  upon  the  invi- 
tation of  the  city,  eittier  express  or  clearly  im- 
plied, tiie  duty  devolves  upon  the  city  to  use 
reasonable  care  to  keep  it  in  a  reasonably  safe 
condition  for  travel.  Taake  v.  Seattle,  16 
Wash.  90,  47  Paa  220;  Cady  v.  Seattle,  42 
Wash.  402,  85  Pac  19.  A  traveler  is  not  re- 
quired to  avoid  a  particular  street  because  there 
is  another  and  safer  one  that  he  may  take.  He 
has  a  right  to  travel  upon  any  street  which 
the  city  leaves  open  for  travel.  Cady  v.  Seattle, 
supra.  Where  a  city  undertakes  to  improve  a 
street,  it  is  required  to  use  reasonable  precau- 
tions to  guard  the  public  from  injury,  and  in 
doing  so  may,  if  necessary,  temporarilj  close 
the  street  to  public  travel.  Peterson  v.  Seattle, 
40  Wash.  33,  82  Pac.  14  [5  Ann.  Cas.  735].  It 
was  incumbent  upon  the  city  to  provide  si;niaU 
or  warnings  if  the  walk  was  in  common  use 
and  dangerous,  and  it  knew,  or,  in  the  exercise 
of  reasonable  care,  ought  to  liave  known,  its 
condition.  Sutton  v.  Snohomish,  11  Waslb 
24,  39  Pac  273.  48  Am.  St  Rep.  847.'* 
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Notwithstanding  the  Btatement  of  the  ma- 
jority that  the  case  cited  is  au  entirel;  dlfter- 
ent  case  from  the  case  at  bar,  I  can  conceive 
no  reason  why  the  principle  announced  Is  not 
applicable.  In  the  one  case  the  defect  con- 
sisted In  faulty  construction;  In  the  other 
a  cable  stretched  across  the  street  Surely, 
If  it  was  necessary  to  put  up  guards  and  give 
warnings  to  protect  from  liability  in  the  one 
case,  it  was  equally  so  in  the  other. 

In  Hayes  v.  Seattle,  43  Wash.  500,  88  Pac. 
852,  7  L.  R.  A.  (N.  S.)  424,  117  Am.  St  Rep. 
10@,  the  plaintur  was  Injured  by  falling 
through  an  open  trapdoor  constructed  in  a 
sidewalk  on  one  of  the  principal  streets  of 
the  city. .  The  doors  were  double  and  opened 
upwards,  and,  when  opened,  of  themselves 
formed  barriers.  .  At  the  time  of  the  accident 
but  one  of  the  doors  were  open,  and  the 
plaintlfT  approached  from  the  opposite  way. 
It  was  held  that  the  city  was  liable  for  the 
injury  on  the  principle  that  the  opening  was 
on  a  prominent  thoroughfare,  in  constant 
use  by  pedestrians,  and  that  the  city  knew 
or  ought  to  have  known  that  to  open  the 
doors  at  any  time  was  dangerous,  and,  know- 
ing this,  was  guilty  of  negligence  in  not 
providing  for  proper  guards  when  they 
were  permitted  to  be  opened.  In  Lasityr 
V.  Olympla,  before  cited,  the  plaintiff  was  In- 
jured by  falling  over  a  wire  netting  stretched 
across  a  sidewalk  to  protect  a  place  therein 
which  was  being  repaired  by  the  owner  of 
the  abutting  property  with  the  permission  of 
the  city.  The  city  was  held  liable  on  simi- 
lar principles.  Manifestly,  the  principle  of 
these  cases  is  contrary  to  the  principle  an- 
nounced in  the  case  at  bar;  for,  if  the  lia- 
bility of  the  city  depends  on  Its  knowledge  of 
the  position  of  the  person  injured  at  the  time 
of  the  Immediate  happening  of  the  injury, 
there  could  have  been  no  recovery  In  either 
of  them. 

But  I  need  not  pursue  the  authorities. 
They  are  all  one  way,  and  all  against  the 
rule  announced  by  the  majority. 

Judge  Mount,  writing  for  the  majority, 
uses  this  further  language,  namely : 
"The  plaintiffs  themselves,  by  their  own  tes- 
timony, knew  that  the  cable  was  across  the 
street;  they  knew  it  was  being  used  for  the 
purpose  of  moving  the  _pile  driver;  and  they 
knew  that  when  the  eusine  was  in  motion  the 
cable  would  be  raised  above  the  surface  of  the 
street,  because  they  had  watched  its  operation, 
and,  a  very  short  time  before  they  attempted 
to  cross,  saw  its  position.  It  is  true  that  other 
people,  especially  pedestrians,  were  using  the 
street  at  that  time,  and  that  the  street  was  not 
closed  to  traffic.  But  the  mere  fact  that  a 
cable  lay  across  the  street  and  was  being  used 
at  that  particular  time  was  itself  a  warning 
of  danger,  and  persons  attempting  to  cross  it 
were  assuming  the  risk,  unless  those  operating 
the  cable  knew,  or,  in  the  exercise  of  ordinary 
care,  should  have  known,  that  persons  were 
upon  the  cable,  or  about  to  step  over  it,  or  were 
in  a  dangerous  place  at  the  time  it  was  about 
to  be  raised  or  put  into  operation." 

But  this,  as  I  understand  the  rule,  goes 
only  to  the  contributory  negligence  of  the  re- 


spondent It  Is  true,  of  course,  that  If  the 
respondent  was  herself  guilty  of  negligence, 
she  cannot  recover,  even  though  the  city  were 
negligent ;  and  if  it  is  meant  to  be  said  that 
there  was  such  contributory  negligence  as,  as 
a  matter  of  law,  to  prevent  recovery,  then 
the  case  should  be  returned  with  instructions 
to  dismiss,  and  not  for  a  retrial.  Clearly,  to 
say  that  she  was  guilty  of  contributory  neg- 
ligence does  not  argue  in  favor  of  the  prin- 
ciple upon  which  the  case  is  reversed. 

In  my  opinion,  the  city  was  negligent  in 
stretching  the  cable  across  the  street  and 
operating  it  in  a  manner  dangerous  to  the 
traveling  public  wlthqut  warning,  and  is  ex- 
empted from  liability  to  those  only  of  the 
traveling  public  injured  thereby  to  whom 
warning  was  unnecessary.  As  I  agree  with 
the  majority  that  the  respondent  cannot  be 
so  charged  with  contributory  negligence  as  a 
matter  of  law,  I  conclude  that  the  case  should 
be  affirmed,  rather  than  reversed. 


(8S  Wash.  4») 
PTTGBT  SOUND  REALTY  ASSOCIATES  v. 
CATLBTT  et  al.     (No.  12169.) 

(Supreme  Court  of  Washington.    Jan.  11,  1915.) 

L  Chattei,  Mobtoaoes  (S  201*)— FaiOBrrr  of 
L>iBN— Recobdino — Change  or  Name. 

Simple  contract  creditors  cannot  defeat  the 
priority  of  a  recorded  chattel  mortgage,  securing 
the  payment  of  rent  under  a  lease,  by  merely 
showing  that,  after  the  mortgagor  had  slightly 
changed  its  corporate  name,  the  mortgagee  con- 
veyed the  property,  covered  by  the  mortgage  and 
held  by  the  mortgagee  under  a  conditional  bill 
of  sale,  to  the  mortgagor  under  its  new  name,  so 
that  the  records  did  not  show  any  mortgage  re- 
corded against  the  owner  of  the  property  convey- 
ed by  the  bill  of  sale,  without  showing  also  that 
they  were  actually  misled  by  the  state  of  the 
record. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  g  360 ;    Dec.  Dig.  S  201.*] 

2.  Chattkl  Mobtqages  (§  138*)— Pbiobitt  of 
Lien — Recobd — Dbclabationb  op  Mobtga- 

OOB. 

Nor  was  the  lien  of  the  mortgage  a£fected 
by  the  statement  of  the  manager  of  the  mort- 
gagor, made  without  authority  from  the  mort- 
gagee, that  tbe  property  was  free  from  lien. 

[Ed.  Note. — For  other  cases,  sec  Chattel  Mort- 
gages, Cent  Dig.  H  228-236 ;  Dec.  Dig.  §  138.»] 

3.  Appeal  and   Ebbob   (§   1073*)— Habmlebs 
Ebbob — Ebbob  Not  Aftecting  Result. 

Where  chattels  mortgaged  to  secure  the 
payment  of  rent  were  sold  for  less  than  the  rent 
due,  unsecured  creditors  of  the  mortgagor  are 
not  prejudiced  by  a  ruling  allowing  the  mort- 
gagee damages  for  the  detention  of  Uie  property 
beyond  the  term  of  the  lease. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   {g  4240-4247;    Dec.  Dig.  i 

Department  1.  Appeal  from  Superior 
Court,  King  County :  Everett  Smith,  Judge. 

Action  by  the  Puget  Sound  Realty  Asso- 
ciates against  Fred  W.  Catlett,  Receiver  of 
the  Blackwell  Company,  and  others.  Judg- 
ment for  the  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 
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Fred  W.  Catlett,  of  Cambridge,  Mass.,  and 
Hughes,  McMlcken,  Dovell  &  Ramsey,  Tuck- 
er &  Hyland,  Hlgglns  &  Hughes,  and  Hyman 
Zettler,  all  of  Seattle,  for  appellants.  Cor- 
wln  S.  Shank  and  H.  C.  Belt,  botli  of  Seattle, 
for  respondent. 

CHADWICK,  J.  Stating  the  facts  briefly 
80  as  to  get  at  the  underlying  legal  proposi- 
tions, rather  than  following  the  muta- 
tions and  character  of  the  property  out  of 
which  this  appeal  comes,  we  find :  That  an 
owner  sells  a  hotel  business  to  his  lessee. 
The  lease  is  in  form  a  lease  and  a  chattel 
mortgage  and  is  recorded  as  such.  Lessee 
thereafter  changes  its  name,  for  reasons  not 
now  material,  from  The  Black  well  Hotel 
Company  to  Blackwell  Hotel  Company.  The 
furniture  in  the  hotel  was  covered  by  con- 
ditional bill  of  sale.  The  purchase  price 
is  thereafter  paid.  A  bill  of  sale  in  form, 
"Does  hereby  sell,  assign,  transfer  and  set 
over  unto  the  said  Blackwell  Hotel  Company 
in  accordance  with  and  as  required  by  said 
contracts  of  conditional  sale  all  the  personal 
property  so  conditionally  sold  and  describ- 
ed in  said  conditional  sale  contracts,"  is  exe- 
cuted and  delivered  to  the  lessee.  The  les- 
see, Blackwell  Hotel  Company,  in  the  regu- 
lar course  of  its  business  contracts  many 
debts  and  is  owing  a  number  of  creditors 
on  October  10,  1913,  when  the  plaintiflT^  the 
present  lessor,  began  an  action  to  foreclose 
the  chattel  mortgage  on  the  furniture  and 
fixtures  to  satisfy  an  arrearage  of  rent 
amounting  to  $23,036.30,  and  $4,000  damages 
for  detention  beyond  the  term  of  the  lease. 
The  lessee  being  insolvent,  plaintiff  lessor 
asked  the  court  to  appoint  a  receiver  to 
take  charge  and  care  for  the  property  pend- 
ing foreclosure.  The  receiver  took  charge 
and  has,  so  far  as  we  can  ascertain  from  the 
record,  acted  as  a  general  receiver.  When 
the  application  for  a  receivership  came  on 
for  hearing,  the  defendant  creditors  appear- 
ed and  contested  the  mortgage  and  the  right 
of  the  plaintiff  lessor  to  recover.  They  con- 
tend that  the  familiar  principle  of  the  law 
that,  where  one  of  two  Innocent  persons  must 
suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the 
loss  must  sustain  it'  They  cite  Hunt  v.  Pan- 
handle Lumber  Co.,  66  Wash.  645,  120  Pac. 
638 ;  Parker  v.  Hill,  68  Wash.  146,  122  Pac. 
618.  Appellants  undertake  to  apply  the 
rule  In  this  wise:  The  change  of  name  from 
The  Blackwell  Hotel  Company  to  Blackwell 
Hotel  Company  was  procured  in  part,  at 
least,  by  respondent  The  legal  consequence 
was  that  the  record  did  not  indicate  an  ex- 
isting mortgage  made  by  Blackwell  Hotel 
Company,  the  debtor  of  these  appellants,  and 
further  that  the  execution  of  the  bill  of 
sale  to  Blackwell  Hotel  Company,  covering 
the  property  theretofore  held  under  the 
conditional  bill  of  sale  by  The  Blackwell 
Hotel  Company,  put  upon  Blackwell  Hotel 
Company    full    indicia    of    ownership,    and 


those  dealing  with  It  should  be  entitled 
to  protection  over  a  mortgagee  who  bad 
made  that  situation  possible. 

[1]  However  engaging  the  tbeorles  ad- 
vanced by  appellants  may  be,  we  are  never- 
theless of  the  opinion  that  the  Judgment  at 
the  trial  court  is  correct.  It  is  admitted  that 
the  mortgage,  as  between  the  parties,  is  a 
valid  and  .  binding  instrument  This  l>eing 
so,  a  superior  equity  cannot  be  asserted  by 
simple  contract  creditors  making  proof  of 
the  recordation  and  character  of  the  subse- 
quent instruments.  To  Invoke  equity  they 
must  come  forth  and  show  that  they  were 
in  fact  misled  by  the  record  and  Indexes 
which  they  claim  to  I>e  deficient  If  it  were 
not  so  mortgaged,  property  could  not  be  sold 
with  safety  to  the  mortgagee.  The  law  in- 
vites transfers  of  personal  property,  and,  in 
the  absence  of  a  showing  that  would  sustain 
an  estoppel  in  pais,  no  court  should  say 
that  the  integrity  of  the  contract  and  trans- 
action between  mortgagor  and  mortgagee 
should  be  beaten  down  and  destroyed  by 
those  who  rely  upon  imperfections  after- 
wards discovered  and  which  in  no  way  en- 
tered into  the  trade  out  of  wtiich  their  ob- 
ligation arose. 

[2]  We  have  not  overlooked  the  conten- 
tion of  the  attorneys  for  the  appellants  that 
Manager  Blackwell  told  them  that  the 
property  was  free  of  lien.  Admitting  tliat 
the  record  shows  this  to  be  true,  although 
it  is  extremely  doubtful  if  a  finding  to  that 
effect  could  be  sustained,  it  would  not  de- 
stroy the  lien  of  plaintifTs  mortgage.  It  is 
not  sought  or  contended  that  Blackwell  bad 
any  authority  from  the  mortgagee.  It  is 
not  contended  that  plaintiff  has  not  and  did 
not  have  during  all  that  time  a  valid  and  8ul>- 
sisting  mortgage,  and  furthermore,  admit- 
ting that  such  a  representation  was  made, 
men  who  depend  upon  the  veracity  of  those 
with  whom  they  deal  cannot  expect  lien- 
holders  to  waive  their  rights  in  order  to 
amend  the  falsehood  of  the  common  debtor. 

There  is  a  further  contention  that  50  per 
cent  or  more  of  the  property  which  has  been 
sold  by  the  receiver  to  satisfy  the  debt  was 
put  into  the  building  after  the  mortgage  was 
executed,  and  an  argument  is  made  and  au- 
thority cited  to  the  effect  that  sucb  proper- 
ty is  free  of  the  lien  of  the  mortgage.  Mr. 
Blackwell,  when  on  the  stand,  testified  tliat 
some  $40,000  worth  of  property  had  been 
put  into  the  hotel  after  the  execution  of  the 
mortgage.  Upon  cross-examination  he  fail- 
ed utterly  to  sustain  this  contention.  His 
testimony  is  extravagant  and  Indefinite.  It 
was  rejected  by  the  trial  court  and  will  not 
be  followed  by  us. 

[3]  Appellants  contend  that,  in  any  event, 
plaintiffs  have  undertaken  to  charge  the 
property  with  too  much ;  that  the  $4,000  ask- 
ed for  damages  for  detention  beyond  the 
term  cannot  be  allowed  by  the  court  It 
is  asserted  in  the  briefs,  and  it  is  not  denied, 
that  the  property  has  been  sold  and  brought 


Digitized  by 


Google 


Wash.) 


BERG  V.  TAKIMA  VALLEY  CANAL  CO. 


619 


less  than  the  amount  of  rent  actually  due. 
If  this  is  so,  there  can  be  no  prejudice  to  the 
appellants.    We  And  no  error  in  the  record. 
Affirmed. 

CROW,  O.  J.,  and  GOSE,  PARKER,  and 
MORRIS,  JJ.,  concur. 


(83  Wash.  451) 

BERG  T.  TAKIMA  VALLBT  OANAL  CO. 

(No.  11297.) 

(Supreme  Court  of  Washington.    Jan.  9,  1916.) 

1.  Waters  and  Water  Courses  (§  253*)— Mu- 
tual Irrioation  Corporations— TRANsrEB 
or  Certificates  of  Stock. 

The  stock  of  a  mutual  irrigation  corpora- 
tion, formed  to  supply  water  to  its  stockholders 
only,  represents  water  rights,  and  a  transfer  of 
a  certificate,  separate  from  the  land  described 
therein,  transfers  the  water  right  for  use  on  oth- 
er land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  $  253.*] 

2.  Waters  and  Water  Courses  (§  234*)— 
Irrigation  Corporations — Water  Riouts 
Appurtenant  to  Land. 

Under  the  articles  of  incorporation  of  a  mu- 
tual irrigation  corporation,  to  supply  water  to 
its  stockholders  only,  which  provides  that  each 
share  of  stock  shall  constitute  a  water  right  for 
one  acre  of  land,  and  shall  vest  in  the  owner, 
his  heirs  and  assigns,  title  to  a  specified  part  of 
the  water  at  any  time  actually  carried  by  the  ir- 
rigation canal  of  the  corporation,  and  under  the 
by-laws  specifying  the  form  of  certificates  of 
stock,  and  under  the  certificates  providing  that 
the  owner  of  each  certificate  shall  be  entitled  to 
the  specific  part  of  the  volume  of  water  for  each 
share  of  %tock,  so  long  as  he  shall  use  the  water 
on  the  land  described  on  the  back  of  Uie  cer- 
tificate, a  water  right  represented  by  a  stock 
certificate  is  appurtenant  to  the  land  described 
in  the  certificate. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  t  321;    Dec.  Dig.  { 

3.  Waters  and  Water  Courses  (|  253*) — 
Rights  of  Tenant— Water  Rights. 

Where  a  lease  of  land,  to  which  water  for 
irrigation  was  appurtenant,  provided  that  the 
lessee  would  accept  as  the  full  water  right  one- 
half  of  the  water  right  owned  by  the  landlord, 
and  the  use  of  the  water  on  the  land  was  essen- 
tial to  the  purposes  of  the  lease,  the  lease 
transferred  to  the  lessee  the  right  to  use  the  wa- 
ter therein  specified  and  was  an  assignment  of 
the  water  right. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  §  253.*] 

4.  Waters  and  Water  Courses  ({  253*)— Ir- 
rigation COHFANIES  —  NKOUOENCK  —  LIA- 
BILITY. 

Where  water  supplied  by  a  mutual  irriga- 
tion corporation  to  its  stockholders  was  appur- 
tenant to  land  leased  by  the  owner,  the  water 
right  passed  to  the  lessee,  who  could  sne  Uie 
corporation  tor  failure  to  supply  water. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  253.*] 

6.  Waters  and  Water  Courses  (S  261*)— Ir- 
rigation Companies  —  Neguoence  —  Lia- 

BIX.ITT. 

Where  a  mutual  irrigation  corporation  rec- 
ognized the  rights  of  a  purchaser  of  land  to  wa- 
ter  as  appurtenant  thereto,  though  the  stock 
certificates  had  not  been  transferred  on  its  books 
to  the  purchaser,  and  the  corporation  at  no 
time  refused  to  furnish  water  to  the  lessee  of  the 


purchaser  because  the  stock  had  not  been  so 
transferred,  the  corporation  could  not  escape  lia- 
bility to  the  lessee  for  failure  to  furnish  water 
on  the  theory  that  the  stock  had  not  been  trans- 
ferred on  its  books. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  261.*] 

8.  Waters  and  Water  Courses  (J  260*)— Ir- 
rigation Corporations— Failure  to  Fub- 
Nisu  Water— Liability. 

A  mutual  irrigation  corporation,  organized 
to  construct,  maintain,  and  operate  a  canal  to 
carry  water  for  irrigation  and  domestic  purposes 
to  lands  owned  by  its  stockholders  for  an  annual 
water  rental,  fixed  by  by-laws,  to  meet  mainte- 
nance and  operation  of  the  canal,  must  exercise 
reasonable  care  in  maintaining  the  canal  in 
proper  repair,  and  see  that  each  stockholder  re- 
ceives bis  proportionate  share  of  water,  and, 
where  it  fails  to  do  so,  it  is  negligent  and  lia- 
ble in  damages  at  the  suit  of  a  stockholder. 
WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  (  323 ;  Dec.  Dig.  | 
260.*] 

7.  Waters  and  Water  Oourbes  ({  263*)— Mu- 
tual Irrigation  Corporations — Failure 
TO  Maintain  Irrigation  Canal  in  Re- 
pair— Neqligkncb — Evidence. 

Evidence  held  to  justify  a  finding  that  a  mu- 
tual irrigation  corporation  negligently  failed  to 
maintain  its  irrigation  ditch  in  proper  repair,  ' 
and  thereby  prevented  a  stockholder  from  receiv- 
ing his  proportionate  share  of  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  CJoarses,  Cent  Dig.  (  324;  Dec.  Dig. 
i  263.*] 

a  Damages  ({  112*)  —  Loss  of  Gbowinq 
Crop— Measure  of  Damages. 

The  measure  of  damages  for  the  loss  of  a 
growing  crop  is  the  value  of  the  crop  at  the  time 
of  the  loss,  which  may  be  arrived  at  by  evidence 
of  the  reasonable  value  at  the  time,  or  the  mar- 
ket value  at  the  time  of  maturity,  less  cost  of 
tilling,  harvesting,  and  marketing. 

[Ed.  Note. — For  other  cases,  see  Damages, 
(3ent  Dig.  {§  281-283 ;    Dec.  Dig.  {  112.*] 

9.  Appeal  and  Error  ((  1012*)— Injubt  to 
Crop  —  Inadequate  Damages  —  B^cndino 
— Evidenck. 

Where,  in  an  action  for  loss  of  a  growing 
crop  for  failure  to  furnish  water  for  irngation, 
the  court  viewed  the  land,  a  finding  would  not  be 
disturbed,  merely  because  it  war  not  as  large  as 
sustainable  by  testimony  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CentDig.  |§  3990-3992;  DecDig.  j  1012.*] 

Crow,  C.  J.,  and  Chadwick,  Fullerton,  and 
Mount,  JJ.,  dissenting. 

E>n  Banc.  Appeal  from  Superior  Court, 
Takiiua  County;    Thomas  E.  Grady,  Judge. 

Action  by  William  Berg  against  the  Yak- 
ima Valley  Canal  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals,  and 
plaintiff  cross-appeals.    Affirmed. 

Englehart  &  Rigg,  of  North  Yakima  (A.  L. 
Agatiu,  of  Dulutb,  Minn.,  of  oonnsel),  for  ap- 
pellant Bogle,  Graves,  Merrltt  &  Bogle,  of 
Seattle,  and  Thomas  H.  Wilson,  of  North 
Yakima,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  alleged  to  be  due  to  the 
negligence  of  the  defendant  in  falling  to 
properly  maintain  and  keep  In  repair  an  ir- 
rigation ditch.    The  cause  was  tried  to  the 


*For  other  cases  see  same  topic  and  section  NUMBSB  in  Dae.  Dig.  &  Am.  Dig.  Kay-No.  Series  ft  Kep'r  laAam 
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conrt  sitting  without  a  Jnry.  Judgment  was 
entered  tor  the  plaintiff  in  the  sum  of  $18,- 
600.    The  defendant  appeals. 

The  facts  are  sabstantially  as  follows: 
The  defendant,  Yakima  Valley  Canal  Com- 
pany, Is  a  corporation  organl2sed  and  existing 
nnder  the  laws  of  the  state  of  Washington. 
The  object  for  which  this  corporation  was 
formed,  as  set  out  in  its  articles,  was  to 
construct,  maintain,  and  operate  a  canal  to 
carry  water  for  Irrigation  and  domestic  pur- 
poses from  the  Naches  river  in  the  county  of 
Taklma  to  the  lands  owned  by  its  stock- 
holders situated  In  that  county,  and  in  town- 
ship 13,  range  18,  E.  W.  M.  The  water  was 
to  be  famished  at  cost  to  the  owners  of 
lands  upon  the  line  of  the  canal  or  lateral 
branches,  who  should  share  in  the  cost  of 
construction,  or  become  owners  of  the  cor- 
porate stock.  By  the  amended  articles  of 
incorporation,  th'e  capital  stock  of  the  cor- 
poration was  $4,200,  divided  into  4,200  shares 
of  the  par  value  of  |1  per  share.  No  div- 
idends were  to  be  paid  upon  this  stock.  The 
canal,  after  it  was  constructed,  was  to  be 
maintained  and  kept  in  repair  by  assess- 
ments each  year  made  upon  the  stockholders. 
The  certificates  of  stock  which  were  Issued 
provided  that  the  owner  of  the  shares  there- 
in specified,  in  accordance  with  the  articles 
of  Incorporation  and  the  by-laws,  was  enti- 
tled for  every  share  of  stock  to  >/4soo  part 
of  the  volume  of  water  carried  by  the  canal, 
so  long  as  the  water  should  be  used  upon 
the  land  described  upon  the  back  of  the  cer- 
tificate. 

On  March  31,  1909,  one  William  Steward 
became  the  owner,  by  purchase  from  E.  B. 
Preble,  of  certain  lands  which  were  under 
the  ditch.  The  certificates  of  stock  which 
entitled  Preble  to  water  to  be  used  upon 
this  land  were  on  this  date  assigned  to  Stew- 
ard, but  were  not  transferred  upon  the  books 
of  the  corporation  until  February  21,  1911. 
On  the  27th  day  of  November,  1909,  Stew- 
ard leased  for  a,  period  of  two  years  100  acres 
of  the  land  above  mentioned  to  William  Berg, 
the  plaintiff.  This  lease  provided  that  Berg 
would  plant  the  land  leased  In  apple  trees 
of  specified  varieties,  and  would  cultivate 
and  care  for  the  same,  during  the  period 
covered  by  the  lease,  in  a  good  and  busband- 
Uke  manner.  During  the  time  covered  by 
the  lease.  Berg  had  the  i^lght  to  plant  the 
entire  tract  to  nursery  stock,  provided  he 
should  not  plant  any  nursery  stock,  or  any 
other  crops,  nearer  than  three  feet  distant 
from  the  apple  trees.  The  lease  also  provided 
that  Berg  should  have  the  right  to  nse  a  spec- 
ified portion  of  the  water  from  the  Yakima 
Valley  Canal  Company  which  was  then  own- 
ed by  Steward  and  covered  by  the  certificates 
which  had  been  assigned  and  delivered  to 
him  by  Preble.  Berg  was  a  nurseryman,  and 
Immediately  entered  Into  possession  of  the 
land  for  the  purpose  of  engaging  in  the 
nursery  boslness  somewhat  extensively.    Dur- 


ing the  spring  of  t!ie  year  1910  he  planted 
approximately  70  acres  of  land  in  nursery 
stock.  For  this  purpose  he  employed  aboot 
25  men.  Berg  claims  that  the  defendant 
company  was  negligent  in  falling  to  properly 
maintain  and  take  care  of  the  irrigation 
ditch  during  the  previous  fall  and  winter, 
and  for  that  reason  he  did  not  receive  sof- 
flcient  water  during  the  spring  of  1910  to 
grow  the  nursery  stock  which  he  had  plant- 
ed. By  reason  of  the  shortage  of  water. 
Berg  claims  damages  in  the  sum  of  $73,150. 

At  the  conclusion  of  the  trial  the  conrt,  at 
the  request  of  one  party  and  with  the  con- 
sent of  the  other,  in  company  with  a  rep- 
resentative of  each,  examined  the  land.  Oth- 
er facts  will  be  mentioned  as  tbey  may  be- 
come pertinent  in  connection  with  the 
consideration  of  the  points  urged  for  a  re- 
versaL 

The  questions  to  be  determined  are:  First, 
the  right  of  the  plaintiff  to  maintain  this 
action.  Second,  is  the  defendant  company 
liable  in  damages  for  negligently  falling  to 
properly  maintain  and  keep  in  repair  the 
Irrigation  ditch?  Third,  does  the  evidence 
sustain  the  charge  of  negligence?  And, 
fourth,  the  amount  of  the  damages. 

[1]  I.  In  order  to  reach  the  real  question 
in  the  case  without  unnecessary  preliminary 
discussion,  it  will  be  admitted,  for  the  pur- 
poses of  this  opinion:  (a)  That  the  Yakima 
Valley  Canal  Company  is  what  is  known  as 
a  mutual  ditch  company  (that  is,  that  the 
company  was  formed  for  the  purpose  of  sup- 
plying water  to  its  stockholders  only,  and 
not  to  the  public  generally);  (b)  that  the  ac- 
tion must  be  founded  either  in  tort  or  con- 
tract; (c)  that  the  present  action  Is  not  one 
sounding  In  tort;  (d)  that  an  action  based 
upon  a  contract  must  be  brought  by  one  who 
is  either  a  party  or  stands  in  a  relation  of 
privity;  and  (e)  that  Berg  was  not  a  party 
to  the  contract  If,  therefore,  the  present 
action  can  be  maintained  by  Berg,  it  is  upon 
the  ground  of  privity.  Whether  that  rela- 
tion existed  between  Berg  and  the  canal 
company  depends  upon  whether,  when  Berg 
took  his  lease,  a  right  to  the  water  passed 
to  him  as  an  appurtenance  to  the  land.  It 
will  hardly  be  denied  that,  if  the  water  right 
passed  as  an  appurtenance  to  the  land,  his 
right  to  maintain  the  action  Is  well  founded. 

In  a  mutual  company  the  stock  certificate 
represents  the  water  right.  A  transfer  or 
sale  of  the  certificate  may  be  made  separate 
from  the  land  for  use  on  other  land,  and 
will  transfer  the  water  right  But  where  It 
has  not  been  thus  sold  or  transferred,  the 
question  whether  the  water  right  la  appur- 
tenant to  the  stockholder's  land  is  generally 
a  question  of  fact,  as  is  also  whether,  on  a 
sale  or  transfer  of  the  land,  the  water  right 
passes  as  an  appurtenance.  In  2  Well,  Wa- 
ter Rights  in  the  Western  States  (3d  Ed.) 
i  1269,  speaking  upon  this  question,  th» 
author  states  the  rule  as  follows: 
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"So  long  aa  the  company  remains  purely  a  mu- 1 
tual  one,  the  certificate  of  stock  represents  the  I 
water  right  A  transfer  or  sale  of  the  certifi- 
cate is  governed  by  much  the  same  rules  as  those 
elsewhere  considered  regarding  transfers  of  wa- 
ter rights.  Whether  the  water  right  is  appurte- 
nant to  the  stockholder's  land  is  a  question  of 
fact  in  each  case,  as  is  also  whether,  on  a  sale 
of  the  land,  the  water  right  passes  as  appurte- 
nance. A  sale  of  the  certificate  may  be  made 
separate  from  the  land  for  use  on  other  land, 
and  will  transfer  the  water  right,  where  the 
change  does  not  injure  other  existing  water 
users  by  the  new  place  of  use  (who  alone,  how- 
ever, can  raise  the  objection  tiat  they  are  in- 
jured); the  transfer  being  complete  when  (and 
not  until)  entered  on  the  books  of  the  company. 
On  the  other  hand,  in  the  absence  of  any  sepa- 
rate sale  of  the  certificate  or  of  any  other  evi- 
dence of  any  express  intention  to  make  a  sev- 
erance, a  sale  of  the  land  on  which  the  water  is 
nsed  will  carry  the  water  right  and  right  to  the 
certificate  as  an  appurtenance." 

[2]  In  the  present  case  the  water  right,  as 
evidenced  by  the  certificate,  was  appurtenant 
to  the  land. 

The  amended  articles  of  Incorporation  epec- 
Uy  that: 

"Each  share  of  stod^  of  this  corporation  shall 
constitute  a  water  right  for  one  acre  of  land, 
and  shall,  when  duly  issued  and  delivered,  vest 
in  the  lawful  owner  thereof,  his  heirs  and  as- 
signs, title  to  one  forty-two  hundredth  (1/4200) 
part  of  the  water  at  any  time  actually  carried 
by  said  canaL    •    •    • " 

The  by-laws  of  the  corporation  adopted  by 
the  stocl^oldera  specify  the  form  of  the  cer- 
tificate. The  certificate  provides  that  the 
owner  of  each  certiflcate  of  stock  shall  be 
entitled  to — 

"one  forty-two  hundredth  part  of  the  volume  of 
water  carried  by  the  canal  of  said  corporation 
for  each  share  of  stock  represented  by  this  cer- 
tificate, so  long  as  he  shall  use  said  water  upon 
the  land  described  in  the  certiflcate  upon  the 
back  hereof,  and  no  longer,  provided,  however, 
that  no  water  can  be  taken  from  said  canal  by 
virtue  of  the  ownership  of  said  stock  until  the 
certificate  upon  the  back  hereof  has  been  filled 
out,  signed  and  sealed  by  the  secretary  of  this 
corporation." 

The  land  formerly  owned  by  Preble  and 
transferred  to  Steward  was  described  upon 
the  back  of  the  certificates  as  issued  to  Pre- 
ble and  assigned  and  delivered  to  Steward  at 
the  time  of  the  purchase  of  the  land  by  him. 
Considering  the  respective  provisions  of  the 
articles  of  incorporation,  the  by-laws,  and  the 
stock  certiflcate,  it  is  plain  that  it  was  the 
intention  to  make  the  water  right  represent- 
ed by  the  stock  appurtenant  to  the  land. 

[3]  Bnt  it  is  contended  that,  even  if  the 
water  is  appurtenant  to  the  land.  It  did  not 
pass  to  Berg  under  the  terms  of  the  lease  in 
which  it  was  provided: 

"That  be  [Berg]  will  accept  as  the  fuU  water 
right  for  said  land  one-half  of  the  water  right 
now  owned  and  held  by  said  first  party  [Stew- 
ard}, to  wit,  one-half  of  one  hundred  shares  of 
capital  stock  in  the  Xakima  Valley  Canal  Com- 
pany's main  canal." 

For  what  purpose  was  this  provision  placed 
In  the  lease?  Steward  desired  the  land  leas- 
ed planted  in  apple  trees.  Berg  agreed  to 
plant  the  trees,  tend,  Irrigate,  and  care  for 
ths  sama  dnrliic  tttm  period  cowred  t^  the 


lease.  Berg  had  the  right,  for  his  own  pur- 
poses, of  planting  the  entire  tract  to  nursery 
stock,  except  that  be  should  not  encroach 
upon  the  apple  trees  closer  than  three  feet. 
The  use  of  the  water  upon  the  land  was  abso- 
lutely essential  to  any  practical  attempt  to 
carry  out  the  provisions  of  the  lease.  With- 
out the  water  the  purpose  could  not  be  ac- 
complished. While  the  language  used  Is  not 
as  specific  as  it  could  have  been,  It  is  yet 
quite  sufficient  to  make  the  Intention  of  the 
parties  evident.  The  lease  transferred  to 
Berg  the  right  to  use  the  water  as  therein 
specified.  The  lease,  for  the  period  of  time 
covered  by  it,  oi>erated  as  an  assignment  of 
the  water  right,  as  therein  provided.  In  3 
Kinney,  Irrigation  and  Water  Bighte  (2d  Ed.) 
i  1484,  it  U  said: 

"So,  again,  where  a  tract  of  land  is  conveyed, 
'with  the  water  right  appurtenant  thereto,  or 
a  similar  expression  used  in  the  deed,  and  the 
shares  of  stock  representing  the  water  -right 
were  not  assigned  to  the  purchaser,  such  a  con- 
veyance must  be  deemed  in  law  an  assignment, 
and  the  purchaser  can  compel  a  transfer  of  the 
stock  and  delivery  to  him  of  all  water  which  was 
actually  appurtenant  to  the  land  at  the  time 
of  the  transfer." 

[4]  The  water  as  appurtenant  to  the  land, 
having  passed  to  Berg  by  virtue  of  the  lease, 
established  his  privity  and,  as  a  result,  his 
right  to  maintain  the  action.  In  Booth  v. 
Chapman,  69  OaL  149,  the  defendant  had 
agreed  to  sell  to  the  plaintiff  20  acres  of  land 
with  the  water  right  appurtenant  The  wa- 
t«r  right  had  been  purchased  by  Chapman 
from  an  incorporated  irrigation  ditch  com- 
pany. The  plaintiff,  not  receiving  the  amount 
of  water  which  he  claimed  he  was  entitled  to, 
brought  an  action  against  his  vendor.  The 
court  there  held  that  the  action  could  not  be 
maintained,  bnt  should  have  been  brought 
against  the  corporation  which  controlled  the 
water.    It  was  said: 

"The  contract  was  delivered  to  the  plaintiff, 
and  by  virtue  of  it  be  took  and  still'  retains  pos- 
session of  the  land,  and,  as  we  construe  the  con- 
tract, he  became  thereby  invested  with  the  water 
right  appurtenant  to  the  land.  If  so,  he  must 
look  to  the  corporation  which  controls  the  water 
for  tlie  pro  rata  iJiare  l>elunging  to  said  lot.  It 
does  not  anywhere  appear  in  the  record  that  the 
defendant  ever  agreed  to  deliver  any  water  to 
the  plaintiff;  and  the  court  did  not  so 
find.    •    •     •" 

As  sustaining  the  contention  that  Berg  can- 
not maintain  the  action,  the  authorities  cited 
by  the  defendant  which  most  nearly  ap- 
proach the  question  will  here  be  considered. 
They  are  Knowles  v.  Leggett,  7  Colo.  App. 
265,  43  Paa  154;  Barstow  Irr.  Co.  v.  Cleg- 
hon  (Tex.  Civ.  App.)  93  8.  W.  1028;  First 
Nat  Bank  v.  Hastings,  7  Colo.  App.  129,  42 
Pac.  891;  OUgarchy  Ditch  (}o.  v.  Farm  Inv. 
Co.,  40  Colo.  291,  88  Pac.  443;  3  Famham, 
Waters  and  Water  Rights,  p.  2001;  (Seorge 
T.  Roblson,  23  Utah,  79,  63  Pac.  819. 

In  both  the  Knowles  and  Barstow  Cases, 
the  courts  were  considering  leases  where  the 
owner  of  land  had  undertaken  to  furnish  the 
tenant  with  a  certain  amount  of  water.    In 
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neither  case  was  it  attempted  In  the  lease  to 
transfer  tbe  water  right  to  the  lessee.  There 
is  an  obTlous  distinction  between  a  contract 
whereby  the  landlord  undertakes  to  furnish 
water  to  bis  tenant  and  a  contract  whereby 
he  attempts  to  transfer  the  right  to  the  water 
itself  to  tbe  tenant,  as  In  the  present  case. 

In  the  First  National  Bank  and  Oligarchy 
Ditch  Co.  Cases  there  will  be  found  language 
sustaining  the  defendant's  contention.  But 
In  neither  case  was  it  necessary,  in  deciding 
the  cause  then  before  tbe  court,  to  pass  upon 
the  question.  In  the  Bank  Case  there  stood, 
In  the  name  of  one  Dickson,  stock  upon  the 
books  of  the  ditch  company.  The  bank 
brought  suit  and  attached  the  stock.  Prior 
to  this  time  the  land,  on  which  the  water  rep- 
resented by  the  stock  was  used,  had  been  sold 
and  transferred  by  Dickson  to  a  third  person. 
Construing  a  statute  then  in  force  in  the 
state,  of  Colorado,  It  was  held  that  an  at- 
taching creditor  was  not  required  to  look 
beyond  tbe  books  of  the  corporation  to  deter- 
mine who  owned  the  stock.  In  the  Oligarchy 
Ditch  Co.  Case  there  were  two  corporatlon.s, 
one  known  as  Oligarchy  Ditch  Company, 
trhlch  was  the  owner  of  a  ditch  with  an  ap- 
propriation of  water  attached  thereto;  the 
other  was  tbe  Oligarchy  Extension  Ditch 
Company.  The  latter  corporation  owned  no 
water  right  and  was  organized  solely  as  a 
conduit  company.  The  stock  In  the  extension 
company  did  not  represent  independent  wa- 
ter rights,  but  only  the  right  to  carry  water 
obtained  from  the  Oligarchy  Ditch  Company. 
It  was  held  that  a  deed  conveying  the  land, 
together  with  aU  the  rights  to  use  water  for 
irrigating  the  premises,  did  not  Include  stock 
In  the  extension  company.  This  company 
owning  no  water  right,  but  being  only  a  car- 
rying company,  it  is  plain  that  the  right  to 
have  water  carried  which  the  stock  represent- 
ed would  not  pass  as  appurtenant  to  the  land. 
There  would  seem  to  be  a  distinction  between 
stock  in  a  ditch  company  which  represented 
tbe  right  to  the  water  which  had  been  appro- 
priated and  owned  by  tbe  company,  and 
stock  in  a  corporation  which  owned  no  wa- 
ter rights,  and  only  carried  water  for  Its 
members  which  they  owned  evidenced  by  cer- 
titicates  of  stock  in  another  corporation. 

Farnham  on  Water  and  Water  Rights,  su- 
pra, states  tbe  doctrine  broadly  that  water 
represented  by  shares  of  stock  cannot  be  said 
to  be  appurtenant  to  land.  In  support  of 
this  statement  the  case  of  George  v.  Robl- 
son,  supra,  only  is  cited.  An  examination  of 
that  case  will  disclose  that  it  does  not  sup- 
port tbe  declaration  of  the  text-writer. 
There  the  question  arose  between  the  vendor 
and  the  vendee  of  land.  The  vendee  claimed 
the  right  to  water  as  appurtenant  under  the 
covenant  of  warranty.  Nowhere  in  the  deed 
was  there  any  express  reference  to  water 
rights  or  water  for  irrigation  or  other  pur- 
poses. It  was  held  tbat  the  right  to  the  wa- 
ter did  not  pass  under  the  warranty.    Had 


the  right  to  the  water  been  expressly  men- 
tioned or  referred  to  in  the  deed,  as  it  was 
In  the  Berg  lease,  the  court  there  recognized 
that  the  rule  would  have  been  different  when 
it  said: 

"From  an  ezamination  of  tbe  evidence,  tli« 
conclusion  is  irresistible  that  the  water  rights  in 
question  were  treated  by  tbe  owners  as  personal 
property,  constituted  no  part  of  the  realty,  and, 
not  being  expressly  mentioned  or  referred  to  ia 
the  deed,  were  not  conveyed  with  the  land,  and 
that  there  is  no  proof  that  warranted  the  court 
in  finding  that  the  water  was  appurtenant  to 
the  land,  or  that  the  water  rights  were  included 
in  the  warranty." 

But  even  if  it  were  conceded  that  the  au- 
thorities Just  reviewed  do  support  tbe  de- 
fendant's contention,  we  yet  think  tbe  rule 
stated  by  Well,  supra,  is  founded  upon  the 
better  reason  and  in  Its  practical  operations 
would  be  more  Just  and  equitabla  To  cause 
arid  lands  to  become  valuable  for  agricul- 
tural purposes,  water  Is  absolutely  essential. 
Tbe  doctrine  which  makes  it  a  question  of 
fact  whether  the  water  right  is  appurtenant 
to  the  land  and  whether  it  passes  by  a  lease 
or  other  conveyai^ce  seems  to  us  sound. 

IS]  Some  claim  is  made  that  tbe  corpora- 
tion cannot  be  held  liable  because  the  stock 
still  stood  upon  its  books  in  the  name  of 
Preble.  But  this  objection  is  not  well  found- 
ed. Prior  to  the  time  of  the  lease  from 
Steward  to  Berg,  the  company  had  recog- 
nized the  right  of  Steward  in  furnishing  him 
water  which  was  represented  by  the  certifi- 
cates. As  to  Berg,  the  officers  and  represen- 
tatives of  the  corporation  at  no  time  refused 
to  furnish  him  water  because  the  stock  had 
not  been  transferred  upon  tbe  books  of  the 
corporation.  There  was  no  dispute  between 
them  and  him  as  to  the  amount  of  water  to 
which  he  was  entitled.  Had  the  officers  of  the 
company  refused  to  furnish  him  water  until 
the  stock  had  been  transferred  upon  the  books 
of  the  company,  a  dlfTerent  question  would 
be  presented,  upon  which  we  now  express  no 
opinion. 

[I]  II.  It  is  argued  that  a  corporation  or- 
ganized for  the  purpose  of  furnishing  water 
to  its  stockholders  Is  not  liable  even  to  tiie 
stockholders  on  the  ground  of  negligence,  and 
therefore  it  would  not  be  liable  at  the  suit  of 
a  tenant.  It  must  be  admitted  that,  if  the 
corporation  would  not  be  liable  to  its  stodc- 
holders,  a  tenant  of  a  stockholder  would 
stand  in  no  more  advantageous  relation.  Lit- 
tle space  need  be  devoted  to  the  discussion  of 
this  question.  One  of  tbe  purposes  of  the 
corporation  set  out  in  Its  articles  was  "to  con- 
struct, maintain  and  operate  a  canal  to  carry 
water  for  irrigation  and  domestic  purx>09es 
•  •  •  to  lands  owned  by  its  stockhold- 
ers." By  the  by-laws  it  was  provided  tbat 
one  of  tbe  purposes  for  which  the  annual  wa- 
ter rental  was  charged  was  to  meet  the  main- 
tenance and  operation  of  the  canal  The  rule 
is  that,  where  a  corporation  Is  organized  for 
the  purpose  of  supplying  water  to  its  stock- 
holders, It  is  Its  duty  to  exerdae  reasonabl* 
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care  In  maintaining  the  ditch  to  proper  repair 
and  to  see  that  each  stockholder  receives  his 
proportionate  share  of  the  water.  Failing  In 
this  duty,  the  corporation  Is  guilty  of  negli- 
gence, and  may  be  compelled  to  respond  in 
damages  at  the  suit  of  a  stockholder.  O'Con- 
nor v.  North  Truckee  Ditch  Co.,  17  Nev. 
245,  30  Pac.  882;  Rocky  Ford,  etc.,  Co.  v. 
Simpson,  5  Colo.  App.  30,  36  Pac.  ftSS.  In 
the  O'Connor  Case,  speaking  upon  this  ques- 
tion, it  was  said: 

"The  statPd  objects  of  the  corporation,  as  ex- 
pressed in  the  certificate  and  the  stipulntions  in 
the  deed,  clearly  define  the  duties  impomed  upon 
the  corporation.  By  the  terms  and  conditions 
thereof  the  corporation  is  bound  to  keep  the 
main  ditch  supplied  with  water,  and  to  regulate 
and  divide  its  use  among  the  several  stockholders 
in  accordance  with  their  respective  interests; 
an  j  it  must  necessarily  follow  that,  for  any  ueg- 
le(t  or  failure  to  properly  discharge  its  duty  in 
this  respect,  it  would  be  liable  to  the  stockhold- 
er, who  is  injured  thereby,  to  the  extent  of  the 
damages  suffered  by  him." 

[7]  III.  It  is  next  claimed  that  the  evi- 
dence does  not  show  negligence.  The  trial 
court  found  that  the  defendant  was  charge- 
able with  negligence  in  two  respects:  First 
that  it  failed  to  properly  care  for  its  oaual 
during  the  fall  of  1909  and  the  following 
winter  and  spring,  that  this  negligence  con- 
sisted in  omitting  to  clean  the  canal  so  that 
It  would  carry  the  quantity  of  water  that 
It  was  intended  to  carry,  and  that,  by  reason 
of  this  negligence,  the  plaintiff  did  not  re- 
ceive the  water  as  early  in  the  spring  as  it 
was  needed  and  as  it  was  the  duty  of  the 
defendant  to  furnish  it;  and,  second,  that 
the  defendant  did  not  supply  the  plaintiff 
with  liis  proportionate  share  of  the  water 
that  came  down  the  ditch,  but  permitted 
other  stockholders,  occupying  lands  further 
up  the  ditch,  to  take  a  greater  portion  ot  the 
water  than  they  were  entitled  to,  that  by 
reason  of  this  negligence  the  plaintiff  lost 
a  large  portion  of  his  nursery  stock. 

The  trial  judge  flled  in  the  case  a  written 
opinion.  Speaking  on  the  question  of  negli- 
gence he  therein  said: 

"The  testimony  of  the  officers  in  charge  of  the 
company  durinK  the  spring  of  1910  shows  a  clear 
case  of  negligence  of  a  very  pronounced  kind. 
Very  little  effort  was  made  to  clean  out  any  part 
of  the  ditch  during  the  fall  of  1009  after  the 
time  when  it  had  a  right  to  shut  off  the  water 
for  the  purpose  of  cleaning  out  and  making  re- 
pairs. No  repair  work  seems  to  have  been  done 
during  the  winter.  It  was  all  put  off  until  the 
spring,  and  then  the  directors  seem  to  have  tok- 
en their  time  at>out  everything.  They  turned 
the  water  on  when  it  suited  their  pleasure,  and 
shut  it  off  to  make  repairs  which  might  have 
l>een  made  before,  showing  an  utter  disregard  for 
the  rights  of  the  patrons  of  the  company.  No 
shortage  of  water  is  claimed  ;  no  serious  breaks 
in  the  ditch,  causing  unavoidable  delays;  in 
fact,  no  substantial  reason  is  shown  why  water 
should  not  have  been  delivered  by  the  first  of 
April,  and  delivered  with  reasonable  continuity 
throughout  the  entire  season  sufficient  to  have 
prevented  the  loss  sustained  by  the  plaintiff." 

The  views  of  the  trial  judge,  as  expressed 
in  the  findings  of  fact  and  in  the  written 
opinion,  are  abundantly  sustained  by  the  evi- 


dence. It  would  unnecessarily  prolong  ttds 
opinion  and  serve  no  useful  purpose  to  re- 
view the  testimony  upon  this  question. 

[S]  IV.  The  defendant  in  its  brief  pro- 
claims vigorously  against  the  amount  of  th^ 
judgment  But  tills  invective  overlooks  the 
evidence  in  tiie  record.  The  plaintitfCs  evi- 
dence shows  the  value  of  the  nursery  stock  In 
its  condition  at  the  time  of  its  loss  by  reason 
of  the  failure  to  receive  water.  The  defend- 
ant offered  no  directly  controverting  evidence. 
The  proper  measure  of  damages  for  the  loss 
of  a  growing  crop  is  the  value  of  the  crop 
at  the  time  of  the  loss.  This  value  may  be 
arrived  at  either  by  evidence  showing  the 
reasonable  value  of  the  crop  upon  the  land 
at  the  time^  or  the  market  value  at  the  time 
of  maturity,  less  the  cost  of  tilling,  harvest- 
ing, and  marketing.  Shotwell  v.  Dodge,  & 
Wash.  SS7,  36  Pac  254;  Fubrman  v.  In- 
terior Warehouse  Co.,  64  Wash.  159, 116  Faa 
666,  37  L.  R.  A.  (N.  S.)  89. 

[91  The  defendant  offered  evidence  tending 
to  show  the  inadaptability  of  the  land  for  the 
purpose  of  producing  nursery  stock.  The 
trial  court  after  the  conclusion  of  the  trial, 
as  already,  stated,  viewed  the  land.  The 
plaintiff  is  prosecuting  a  cross-appeal  claim- 
ing that  the  court  erred  in  not  making  the 
award  of  damages  sufficiently  large.  It  is 
true  that  the  evidence  in  the  record  would 
have  sustained  a  larger  verdict  had  the  cause 
been  tried  to  a  jury,  and  such  a  verdict  re- 
turned. This,  however,  would  not  be  a  reason 
for  our  disturbing  the  Judgm^t  of  the  trial 
court 

Both  parties  having  appealed,  and  neither 
having  prevailed,  no  costs  will  be  allowed 
in  this  court 

The  judgment  will  be  affirmed. 

ELLIS,  OOSB,  MORRIS,  and  PARKER, 
JJ.,   concur. 

CHADWICK,  J.  I  dissent  from  the  hold- 
ing of  the  majority.  Lack  of  time,  owing  to 
the  change  to  be  made  in  the  personnel  of 
this  court  within  the  next  few  days,  prevents 
me  from  elaborating  my  views  or  going  Into 
the  authorities.  It  will  bie  enough  to  say 
that  this  action  is  brought  against  a  mutual 
ditch  company  not  organized  for  profits,  of 
which  Steward  was  a  member.  Upon  the 
theory  of  the  majority,  he  is  as  guilty  of  neg- 
ligence as  any  other  member  of  the  company, 
and  could  not  maintain  en  action  In  bis  own 
behalf.  Berg  stands  in  his  shoes  and  can 
claim  no  greater  right  against  the  company 
than  Steward  could  claim.  E^irthermore,  a 
mutual  ditch  company  should  not  be  held  to 
answer  for  the  torts  of  one  or  more  of  its 
members.  To  do  so  would  charge  the  inno- 
cent as  well  as  the  guilty  and  put  upon  the 
innocent  the  burden  of  keeping  a  private 
contract  made  by  one  of  the  co-owners  and 
in  wtilch  they  had  no  interest  whatever. 

In  consultation  I  adced  tbe  majority  to 
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tdl  me,  or  to  state  In  the  opinion,  how  the 
judgment  in  this  oase  conld  be  executed. 
The  question  was  not  answered,  nor  has  it 
been  answered  in  the  opinion.  The  answer  to 
that  question  furnishes  the  key  to  the  whole 
superstructure  of  this  oase.  As  it  now  stands, 
plaintiff  has  a  Judgment  wlilch,  in  my  opin- 
ion, is  a  paper  judgment  whlcli  cannot  be 
enforced  by  talcing  the  property  or  money 
of  the  unoffoiding  member&i  They  owed 
Berg  no  contract  dnty  and  no  implied  duty, 
and  the  water,  which  they  had  bought  and 
paid  for,  la  as  essential  to  the  tillage  of  their 
land  as  it  was  to  the  land  leased  by  Steward 
to  Berg.  Surely  no  court  will  ever  hold  that 
the  Judgment  can  be  executed  by  a  sale  of 
the  ditch  property.  If  it  should,  then  may 
the  property  of  the  innocent  end  unoffending 
be  taken  at  will,  and  Justice)  will  be  a  name 
without  substance. 

CROW,  O.  J.,  and  FtTLLERTON  and 
MOUNT,  JJ.,  concur  in  what  is  said  by 
CHADWICK,  J. 
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CLARES  V.  TDKON  INV.  CO.  et  aL 
(No.  12163.) 

(Supreme  Court  of  Washington.     Jan.  11, 
1916.) 

1,  Landlobd  and  Tenant  (|  150*)— Repaibs 
— LiABiuTT  OF  Landlobd. 

In  the  absence  of  a  covenant  to  repair  or 
to  keep  the  property  in  condition  for  intended 
use,  there  Is  no  liability  upon  the  lessor  to  do  so. 
[Ed.  Note.— For  other  cases,  see  Landloi-d  and 
Tenant,  Cent.  Dig.  §|  538,  538,  644-648,  555, 
556 ;  Dec.  Dig.  g  150.*] 

2.  Landlobd  and  Tenant  (§  160*)— Rbpaies 
—  Liability  of  Landlobd  —  Altebations 
Requibed  by  Statute  —  "Owneb  of  Ho- 
tel." 

Laws  of  1909,  p.  43,  regulating  buildings 
ns^d  for  hotels,  section  11  (Rem.  &  Bal.  Code,  } 
6(^40)  of  which  imposes  a  penalty  upon  every 
owner,  manager,  agent,  or  person  in  charge  of  a 
hotel  for  failure  to  comply  with  the  act,  does 
not  require  the  owner  of  a  building,  leased  fur 
a  long  term  to  a  tenant  who  is  conducting  a 
hotel  on  the  premises,  under  a  lease  which  did 
not  require  the  owner  to  make  repairs  or  equip 
the  building  for  such  purpose,  to  pay  for  the 
installation  of  a  fire  escape,  as  required  by  the 
city  under  the  authority  of  that  act ;  the  term 
"owner  of  the  hotel"  referring  to  the  owner  of 
the  hotel  business  and  not  to  the  owner  of  the 
building  in  which  it  was  conducted. 

[Ed.  Note. — For  other  cases,  see.  Landlord  and 
Tenant.  Cent  Dig.  IS  536,  538,  544-548,  555, 
556;  Dec.  Dig.  S  1«).*] 

Department  1.  Appeal  from  Superior 
Court,  King  Comity;  B.  B.  Albertson,  Judg& 

Action  to  foreclose  a  mechanics'  Uen  by  H. 
M.  Clarke  against  the  Yukon  Investment 
Company,  the  Purcell  Investment  Company, 
and  others.  In  which  the  Purcell  Investment 
Company  and  others  filed  a  cross-complaint 
asking  that  the  cost  of  the  Improvements  be 
charged  solely  to  the  Yukon  Company.  From 
a  Judgment  for  the  plaintiff  against  both 
defendants,  and  for  the  Purcell  Company 
against    the    Yukon    Company,    the    Yukon 


Company  appeals,  and  the  other  defendants 
enter  cross-appeals.  Judgment  against  tbe 
Yukon  Investment  C>>mpany  reversed  and 
remanded,  with  instructions  to  dismiss  as  to 
It;  and  Judgment  against  the  other  defend- 
ants affirmed. 

Bausman,  Kelleher,  Oldham  &  Goodale,  ot 
Seattle,  for  appellants.  Hughes,  McMicken. 
Dovell  &  Ramsey,  Gay  &  Eelleran,  and  Wal- 
ter B.  Beals,  all  ot  Seattle,  for  respondent 

CHADWICK,  J.  The  Yukon  Investment 
Company  is  the  owner  of  a  certain  brick 
building  in  the  dty  of  Seattle,  known  as  the 
Tourist  Hotel  property.  The  Purcell  In- 
vestment Company  held  the  premises  under 
a  long-term  lease.  The  lease  contained  the 
following  provlBlons: 

"Lessee  agrees  to  keep  said  premises  in  good 
repair,  and  to  make  all  necessary  repairs  of 
whatever  nature  to  said  premises.  •  •  • 
That  it  is  the  understanding  and  intent  of  the 
parties  hereto  that  said  lessor  shall  not  be  re- 
quired to  expend  any  money  on  said  premises 
during  the  term  of  this  lease,  except  for  taxes, 
general  and  special.  •  •  •  That  lessee  •  •  • 
shall  not  suffer  or  permit  therein  any  violatiou 
of  any  of  the  laws  of  the  state  of  Washington, 
or  of  any  of  tbe  ordinances  of  the  city  of  Se- 
attle. •  ♦  •  It  is  provided  that  all  such  al- 
terations are  to  be  paid  for  by  the  tenant" 

After  the  lease  had  run  for  about  two 
years,  the  city  of  Seattle,  through  its  projier 
agents,  notified  the  Yukon  Investment  Com- 
pany that  it  would  be  necessary  to  install 
an  additional  fire  escape.  The  company  re- 
plied that  the  property  was  held  under  a 
long-term  lease  and  disclaimed  liability. 
Whereupon  the  dty  notified  the  Purcell  In- 
vestment Company.  The  agent  ot  the  Par- 
cell  Company  had  certain  negotiations  with 
the  Yukon  Company,  out  of  which,  as  it  is 
alleged  in  the  pleadings,  a  contract  to  pay 
for  the  fire  escape  arose,  and  that  it  there- 
after acted  only  as  the  agent  of  the  Yukon 
Company.  In  any  event,  Purcell  negotiated 
with  plaintiff  for  the  Installation  of  a  fire 
escape,  accepting  the  proposal  to  do  so  in 
writing  as  follows: 

"June  28,  1918. 

"The  H.  M.  Qarke  Iron  &  Wire  Works,  1926- 
29  Western  Avenue,  Seattle,  Washington — 
Gentlemen :  Confirming  our  telephone  conver- 
sation of  this  date,  we  accept  your  proposal  of 
the  24tb  inst,  to  build  and  install  the  fire  es- 
cape and  balconies  on  the  Tourist  Hotel  Bldg., 
cor.  Occidental  Ave.  and  Main  street,  for  the 
sum  of  nine  hundred  forty-eight  and  noAOO 
dollars  ($948.00),  same  to  be  in  accordance  with 
drawings  furnished  and  in  compliance  with  city 
ordinances. 

"Yours  very  truly, 

"Purcell  Investment  Company, 

"By  P.  F.  PnrceU." 

We  agree  with  the  trial  Judge  that  there 
was  hardly  a  pretense  of  sustaining  this  the- 
ory of  the  case  upon  the  trial.  Certainly 
the  Purcell  Company  did  not  maintain  tbe 
burden  of  proof,  and  we  shall  not  review  the 
testimony  but  proceed  at  once  to  dlscoss  the 
legal  phases  of  the  case. 
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[1]  In  the  absence  of  a  covenant  to  make 
repairs  or  to  keep  tbe  property  in  proper 
condition  for  the  uses  Intended,  there  is  no 
liability  on  the  part  of  the  lessor  to  do  so. 
It  has  been  so  held  by  ua  In  Howard  t. 
Washington  Water  Power  Co.,  75  Wash.  225, 
1B4  Fac.  927;  Meeher  y.  Osborne,  75  Wash. 
439,  134  Pac.  1092,  48  L.  R.  A.  (N.  S.)  917; 
Johnston  t.  Nichols,  145  Pac.  417. 

[2]  Tbe  Yukon  Ck>mpany  insists  that  it  is 
not  liable  (a)  tinder  the  express  terms  of 
tbe  lease;  and  (b)  by  a  fair  construction  of 
tbe  whole  act  (chapter  29,  Laws  1909)  it  is 
evident  that  the  Legislature  intended  it  to 
apply  only  to  an  owner  who  is  in  possession 
and  who  is  conducting  a  hotel  business,  and 
the  conclnsion  is  compelled  that  all  of  the 
burdens  of  the  act  should  be  borne  by  the 
business.  Counsel  dte  McManamon  v.  To- 
biason,  75  Wash.  46,  134  Pac.  524;  Rockwell 
V.  Eilers'  Music  House,  67  Wash.  478,  122 
Pac.  12,  39  L.  R.  A.  (N.  8.)  894;  Hay  ton  v. 
Seattle,  B.  &  M.  Co.,  68  Wash.  248,  119  Pac. 
739,  37  L.  R.  A.  (N.  S.)  432. 

This  court  has  held  that  where  premises 
are  let  under  general  terms,  no  restrictions 
being  put  upon  the  use,  the  lessee  having  the 
privilege  to  use  them  for  all  lawful  purposes, 
the  landlord  is  not  bound  to  meet  a  burden 
imposed  by  a  statute  or  an  ordinance, 
whether  that  burden  be  Id  the  form  of 
money  expended  to  meet  the  demands  of  the 
sovereignty  or  whether  the  use  to  which  the 
property  is  put  is  Impaired  or  destroyed  in 
virtue  of  the  statute  or  ordinance.  The  the- 
ory being  that  <»ie  who  leases  property  with- 
out restriction  as  to  use  takes  under  an 
ImpUed  obligation  to  meet  every  expense  In- 
cident to  tbe  use  to  which  it  may  be  put, 
whether  induced  by  considerations  of  con- 
venience or  profit,  or  whether  compelled  by 
superior  authority.  It  it  were  not  so,  a  land- 
lord might  be  called  upon  to  meet  the  cost 
of  fire  escapes.  If  the  lessee  decided  to  open 
a  rooming  house.  If  that  use  proved  un- 
profitable, the  tenant  might  use  the  prop- 
erty as  a  theater  or  picture  show,  and  the 
landlord  would  be  compelled  to  provide  such 
additional  exits  and  escapes  as  the  statutes 
and  ordinances  require,  or,  that  venture  fall- 
ing, he  might  be  called  upon  to  meet  the  ex- 
penses of  adapting  the  premises  to  the  re- 
quirement^  of  a  restaurant.  If  the  lessee  will- 
ed to  engage  in  it 

In  the  Hayton  Case  it  was  held  that  a 
permission  to  use  the  property  leased  for 
saloon  purposes  did  not  restrict  the  use  of 
the  premises  for  other  lawful  purposes,  and 
a  retirement  from  that  business  under  com- 
pulsion of  tbe  local  option  law  did  not  ter- 
minate tbe  lease.  The  governing  principle 
(L  e.,  a  landlord  will  not  be  held  to  meet 
tbe  burden  of  an  exercise  of  the  police 
power)  would  seem  to  apply  here. 

In  tbe  Rockwell  Case  there  was  no  restric- 
tion upon  the  use  of  the  demised  premises. 
It  was  alleged  that  tbe  property  had  been 
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used  tor  public  shows  and  entertainments; 
that  the  lessor  knew  that  the  property  bad 
been  leased  for  the  purpose  of  carrying  on 
a  moving  picture  show;  that  the  lessee  did 
not  know  and  the  lessor  did  not  disclose  to 
him  that  the  premises  could  not  be  so  used 
or  he  used  for  the  use  of  audiences  for  any 
purpose  "until  an  exit  for  escape  in  case  of 
fire"  had  been  made  in  the  building.  It  was 
agreed  in  the  lease  that  the  lessee  should 
make  repairs  and  permanent  improvements'. 
The  lessor  refused  to  make  the  exit  at  its 
own  expense  when  notified  by  tbe  chief  of 
the  fire  department  to  do  so.  An  action  was 
brought  as  for  an  abandonment  of  the  lease 
by  the  lessor.    We  held: 

That  the  "use  of  tbe  premises  was  not  limited 
by  the  terms  of  the  lease ;  that  the  lease  is  com- 
plete in  itaelf;  that  the  respondents  did  not 
engage  to-  make  any  repairs  or  improvements 
upon  the  premises;  that  the  appellant  did  en- 
gage to  make  certain  improTements :  that  both 
parties  were  bound  to  take  notice  of  tbe  police 
regulations  of  the  city  where  the  subject-matter 
of  the  contract  was  situated;  that  there  is  no 
averment  that  tbe  respondent  misled  the  appel- 
lant, or  that  it  refused  to  permit  him  to  con- 
struct the  exit  upon  the  wall  of  the  building 
without  the  terms  of  the  lease ;  that,  upon  the 
cancellation  or  surrender  of  tbe  lease,  the  ap- 
pellant was  obligated  to  pay  all  rent  that  had 
accrued  by  the  terms  of  the  lease ;  and  that  tbe 
complaint,  when  read  with  the  lease,  shows  no 
breach  of  any  of  its  terms  or  of  any  legal  duty 
upon   the  part  of  the  respondent" 

The  logic  of  this  decision  Is  that  parties 
may  make  any  lawful  contract,  and,  in  the 
absence  of  a  stipulation  specifically  covering 
the  disputed  right,  tbe  contract  Is  made  sub- 
ject to  and  with  Implied  knowledge  of  police 
regulations,  present  and  prospective,  which 
may  affect  the  use  of  the  property  while  sub- 
ject to  the  tenancy. 

Tbe  McManamon  Case  rests  upon  the  same 
principle.  There  the  building  was  by  apt 
terms  let  for  hotel  purposes  and  such  busi- 
ness as  is  generally  incident  to  the  hotel 
business.  It  could  not  be  used  tor  any  other 
business  without  tbe  written  consent  of  the 
lessor.  There,  as  here,  tbe  agency  of  the 
state,  exercising  its  police  power,  made  cer- 
tain demands  In  the  interest  of  the  safety 
of  guests  and  patrons.  Here  we  have  an 
order  to  install  an  additional  fire  escape; 
there  the  order  was  to  provide  ventilation  in 
certain  of  tbe  bedrooms,  which.  If  complied 
with,  required  changes  and  alterations,  per- 
manent Improvements  considering  the  use  to 
which  the  lessor  had  restricted  the  use  of 
tbe  building.  It  was  held  upon  the  ground 
of  insufficiency  of  th6  evidence  that  a  re- 
covery for  tbe  exi>ense  of  tbe  alterations  and 
Improvements  could  not  be  had.  It  may  be 
said  arguendo  that  a  recovery  should  have 
been  allowed  Irrespective  of  the  contract  if 
the  theory  of  the  Purcell  Company  is  a  cor- 
rect conception  of  the  law,  for  the  improve- 
ment was  of  a  permanent  character,  not 
within  the  contemplation  of  the  parties,  ex- 
cept as  the  law  charged  them  with  notice  of 
possible  safeguards  In  aid  of  patrons  of  the 
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botel.  The  McManamon  Case  Is  an  apt  an- 
thority  to  sustain  our  reasoning  that,  while 
there  may  be  a  contract  liability  for  im- 
provements,  no  such  liability  arises  under 
the  statute  where  the  improvement  is  com- 
pelled by  public  authority  as  an  incident  to 
the  use  to  which  a  tenant  puts  the  property. 

Counsel  for  the  Purcell  Company  have 
cited  many  cases.  Zelblg  v.  Pfeiffer  Chem- 
ical Co.,  150  Mo.  App.  482,  131  S.  W.  131, 
being  a  fair  type  of  all  of  them,  to  sustain 
its  contention  that  where  a  statute  is  in 
terms  similar  to  Rem.  &  Bal.  Code,  }  0040, 
which  is,  "every  owner,  manager,  agent,  or 
person  in  charge  of  a  hotel  who  shall  fttil 
to  comply  with  any  of  the  provisions  or' 
the  law  shall  be  guilty  of  a  misdemeanor, 
puts  the  burden  of  providing  and  paying  for 
any  Improvement  which  becomes  a  perma- 
nent part  of  the  structure  upon  the  owner 
of  the  property.  The  whole  contention  of 
the  Purcell  Company  is  stated  in  the  Zelblg 
Case: 

"  *  *  *  As  between  the  owner  and  the  les- 
see, aside  from  any  contract,  the  obligation  of 
the  law  is  not  identical  with  that  which  obtains 
with  reference  to  the  public.  For  in  such  cir- 
cumstances the  duty  of  constructing  the  fire 
escape  rests  primarily  upon  the  owner  of  the 
property.  •  •  •  It  is  true,  as  a  general  prop- 
osition, that  by  the  common  law  the  burden  of 
repairs  on  the  demised  premises  rests  upon  the 
tenant,  and,  unless  he  covenants  to  do  so,  the 
landlord  is  not  required  to  construct  appurte- 
nances nor  repair  the  premises  after  having 
placed  them  in  the  possession  of  the  lessee. 
•  •  •  But  to  this  general  rule  there  is  a 
well-established  exception  which  obtains  with 
respect  to  the  construction  of  such  permanent 
improvements  or  fixtures  as  fire  escapes,  where 
the  duty  is  enjoined  by  a  positive  statute,  as 
here.  *  *  *  it  thus  appears  that,  as  between 
the  plaintiff  owner  and  the  defendant  lessee, 
the  obligation  to  construct  the  fire  escape  pri- 
marily obtains  against  the  owner  of  the  prop- 
erty, and  no  recovery  may  be  had  against  the 
defendant  on  account  thereof,  unless  it  cove- 
nanted to  do  so.  The  mere  fact  that  defendant 
leased  the  premises  for  business  purposes,  with 
knowledge  that  the  fire  escape  which  the  law 
required  had  not  been  constructed,  will  not  im- 
ply a  covenant  to  the  effect  that  it  should  as- 
sume the  burden  suggested,  for  implied  cove- 
nants in  leases  are  such  only  as  the  law  raises 
from  the  relation  of  the  parties  or  from  the  use 
of  certain  terms  in  establishing  that  relation." 

Other  cases  relied  on  are  McAlpln  v.  Pow- 
ell, 70  N.  Y.  126,  26  Am.  Kep.  555 ;  Willy  v. 
Mulledy,  78  N.  Y.  310,  34  Am.  Rep.  536; 
Landgraf  v.  Kuh,  188  111.  484,  59  N.  E.  501 ; 
Johnson  v.  Snow,  201  Mo.  450,  100  S.  W.  5; 
Carrigan  v.  Stillwell,  97  Me.  247,  64  Ati.  389, 
61  L.  R.  A.  163 ;  Arms  v.  Ayer,  192  111.  601,  61 
N.  E.  851,  58  L.  R.  A.  277,  86  Am.  St.  Rep. 
857. 

The  Zeibig  Case  as  well  as  the  Arms  Case 
fell  under  a  statute  which  required  the  own- 
er or  lessee  of  all  buildings  having  a  height 
of  three  or  more  stories,  and  used  for  busi- 
ness purposes,  to  provide  outside  fire  escapes. 
It  is  distinguished  because  the  statute  makes 
a  Are  escape  a  component  part  of  and  pre- 
sumptively a  beneOt  to  a  structure,  irrespec- 
tive ot  particular  use. 


The  McAlpln  Case  and  the  Willy  Case  were 
decided  under  an  act  chartering  the  city  of 
Brooklyn.  It  provided  that  any  dwelling 
house  of  more  than  two  stories  in  height  and 
any  building  of  more  than  two  stories  In 
height,  when  occupied  as  a  hotel,  boarding 
or  lodging  house,  factory,  mill,  offices,  mano- 
factory,  or  workshops,  shall  be  provided  with 
fire  escapes,  etc. 

The  Landgraf  Case  was  also  a  case  tmder 
a  statute  providing  tliat  "all  buildings  in  the 
state  which  are  more  than  four  stories,  etc.," 
shall  be  provided  with  flre  escapes.  Owners, 
trustees,  lessees,  and  occupants  were  made 
answerable  to  the  law. 

In  the  Carrigan  Case  the  controlling  stat- 
ute was  comprehensive.  It  required  fire  es- 
capes to  be  put  upon  "every  building  ni>on 
which  any  trade,  manufacture,  or  business 
is  carried  on,"  etc. 

Unless  these  cases  fit  our  statute,  they  can- 
not be  held  to  be  controlling,  for  admittedly 
there  is  no  common-law  liability.  Landgraf 
V.  Kuh,  supra;  Pauley  v.  Lantern  Co^  131 
N.  T.  90,  29  N.  B.  999,  Iff  L.  R.  A.  194 ;  Jones 
V.  Granite  Mills,  126  Mass.  84,  30  Am.  B^. 
661. 

Chapter  29,  Laws  1909,  Is  made  by  its  terms 
applicable  to  a  business  and  not  to  any  or  ail 
buildings.    The  title  of  the  act  is: 

"An  act  relating  to  hotels,  inns  and  public 
lodging  houses,  creating  the  office  of  state  hotel 
inspector,  and  providing  penalties  for  the  vio- 
lation thereof,  and  making  an  appropriation 
therefor." 

It  provides  for  flre  escapes,  rope  escapes, 
flre  extinguishers,  gongs,  a  sufficient  supply 
of  bedding  and  towels,  the  dumping  of  ashes, 
for  disinfection  and  fumigation  after  conta- 
gious diseases,  for  sanitation  and  sanitary 
plumbing,  for  inspection,  and,  following  a 
failure  to  observe  the  demands  of  the  law, 
provides: 

"Sec.  17.  Any  owner,  manager,  agent  or  per- 
son in  charge  of  a  hotel  who  shall  obstruct  or 
hinder  an  inspector  in  the  proper  discharge  of 
bis  duties  under  this  act,  or  who  shall  refose 
or  neglect  to  pay  the  fee  for  inspection  pre- 
scribed herein  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  fined  not 
less  than  ten  dollars  ($10.00)  nor  more  than  one 
hundred  ($100.00)  dollars  or  shall  be  impris- 
oned in  the  county  jail  for  not  less  than  ten 
days,  nor  more  than  three  montba  or  both." 

This  section,  when  taken  in  connection  with 
the  other  sections  of  the  act,  must  mean  the 
owner  of  the  hotel  business  and  not  the  own- 
er of  the  building,  for  surely  the  lessor  would 
not  be  punished  for  falling  to  properly  plumb 
a  building  or  to  furnish  fire  extinguishers, 
gongs,  or  rope  fire  escapes  to  meet  the  neces- 
sities of  the  lessee's  business. 

The  distinction  between  the  cases  relied 
on  and  the  one  at  bar  is  noticed  in  Lee  v. 
Smith,  42  Ohio  St  458,  61  Am.  Rep.  839, 
where,  under  a  statute  providing  that  "any 
owner,  or  agent  for  owner  of  any  factory, 
workshop,  tenement  house,  inn  or  public 
house  if  such  factory,  workshop,  tenement 
boose,  inn  or  public  bouse  be  more  tlian  two 
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stories   high,  to  provide    •    •    •"    a   Are 
escape.    It  was  held: 

"The  owner  of  a  building  and  the  owner  of  a 
factory  which  is  conducted  in  the  building  may 
be  dlSerent  persons,  and,  when  this  is  so,  the 
owner  of  the  factory,  and  not  the  owner  in  re- 
mainder or  reversion  of  the  building,  is  the  per- 
son on  whom  the  statute  imposes  the  duty. 
*  *  *  Again,  in  the  absence  of  all  legislation 
on  the  subject,  the  common  law,  founded  on 
principles  of  right  and  justice,  implies,  from 
the  relation  of  master  and  servant,  a  duty  on 
the  former  to  provide  reasonable  means  for  the 
safety  of  the  latter.  Hence  it  is  more  reason- 
able to  infer  that  the  Legislature  intended  to 
impose  the  duty  required  by  this  statute  upon 
the  owner  of  the  factory,  who  assumes  the  rela- 
tion of  master  to  those  employed  therein,  and 
for  whose  safety  the  duty  imposed  by  this  stat- 
ute is  enjoined,  than  to  bold  that  it  was  intend- 
ed to  impose  the  duty  upon  the  owner  in  fee  of 
the  factory  building,  who  may  not  sustain  any 
relation  to  the  employes  in  the  factory  from 
which  the  duty  to  provide  for  their  safety  could 
be  implied,  and  who  may  not  even  know  that 
bis  building  is  being  used  as  a  factory  or 
workshop." 

We  assume  that  the  same  rule  would  ap- 
ply as  between  innkeeper  and  guest 

To  the  same  effect  is  Scbott  v.  Harvey,  105 
Pa.  222,  51  Am.  Rep.  201 : 

"A  number  of  authorities  were  cited  showing 
the  construction  which  has  been  placed  upon 
the  word  'owner*  both  by  the  Legislature  and 
the  courts.  But  the  meaning  of  the  word  de- 
pends in  a  great  measure  upon  the  subject- 
matter  to  which  it  is  applied,  and,  as  it  is  used 
in  each  of  the  instances  cited  in  an  entirely 
different  connection,  they  throw  scarcely  a 
glimmering  of  light  upon  the  question.  The 
term  'owner*  is  undoubtedly  broad  enough  to 
cover  either  view  of  the  case.  A  tenant  for 
years,  a  tenant  for  life,  and  a  remainderman 
in  fee  Is  each  an  owner.  So  there  may  be  a 
legal  and  an  equitable  estate.  The  trustee  and 
the  cestui  que  trust  are  both  owners.  When, 
therefore,  the  Legislature  used  a  term  of  such 
varied  meaning,  we  must  presume  they  intended 
such  an  owner  as  is  in  the  possession  and  oc- 
cupancy of  the  premises,  who  has  the  immedi- 
ate dominion  and  control  over  it,  and  the  man- 
ner of  whose  use  of  it  makes  a  ore  escape  nec- 
essary. '  Had  the  owner  in  fee  been  intended, 
it  was  easy  to  have  said  so.  This  view  meets 
all  the  requirements  of  the  act.  It  places  the 
responsibility  where  it  properly  belongs,  upon 
the  person  in  the  possession  and  occupancy  of 
the  property  as  owner  for  the  time  being,  and 
the  nature  of  whose  business  renders  the  erec- 
tion of  fire  escapes  necessary  to  protect  the 
lives  of  his  employes.'* 

This  case  was  followed  In  Keely  ▼.  O'Con- 
ner,  106  Pa.  321,  where  it  was  said : 

"The  act  of  1879  is  certainly  a  highly  penal 
statute.  It  imposes  a  duty  unknown  to  the 
common  law,  and  cannot  be  extended  by  impli- 
cation to  parties  who  do  not  clearly  come  with- 
in its  terms.  The  authorities  which  have  been 
cited  are  cases  involving  common-law  liabilities, 
and  we  -do  not  think  they  have  application 
here." 

In  ail  of  the  cases  relied  on  the  lessor  was 
held  because  the  law  charged  the  improve- 
ment against  the  building,  irrespective  of 
the  character  of  the  business  or  because  it 
was  of  a  certain  height,  while  with  us  the 
additional  flre  escape  is  required  under  a 
special  statute  and  only  in  consequence  of 
the  particular  business  in  which  the  lessee 


may  engage  and  in  which  the  lessor  has  no 
interest. 

OuB  conclusion  seems  to  us  to  be  sustained 
by  the  better  reason.  In  the  case  at  bar  the 
lessee  took  the  property  caveat  emptor.  It 
knew  that  In  the  exercise  of  its  contract  the 
state  or  municipality  might  from  time  to 
time  make  demands  in  the  interest  of  safety, 
and  which  might  involve  expense.  The  law 
rests  upon  the  theory  of  beneOt  to  property 
or  business.  It  cannot  be  assumed  that  the 
improvement  will  be  of  benefit  or  use  to  the 
lessor  at  the  expiration  of  the  lease  in  1921. 
Shifting  trade  centers,  more  engaging  offers 
of  rent  from  mercantile  establishments, 
warehousemen,  and  wholesalers,  might  make 
the  premises  no  longer  adaptable  for  hotel 
purposes,  thus  rendering  the  additional  flre 
escape  no  longer  a  necessity  under  any  law 
or  any  ordinance  of  the  city.  We  would  then 
have  the  utterly  uncontemplated  result — a 
landlord  meeting  an  expense  for  an  improve- 
ment beneficial  and  necessary  only  to  his 
lessee,  and  from  which  he  would  reap  no  ben- 
efit or  advantage  now  or  hereafter. 

A  Judgment  has  been  heretofore  entered 
affirming  the  judgment  of  the  court  Iwlow  as 
to  the  Purcell  Investment  Company.  The 
Judgment  of  the  lower  court  as  to  the  Yukon 
Investment  Company  is  reversed,  and  the 
case  is  remanded,  with  instructions  to  dismiss 
as  to  it 

CROW,  C.  J.,  and  GOSB,  MORRIS,  and 
PARKER,  JJ.,  concur. 


(83  Wash.  499) 

MALLORY  et  aL  v.  CITY  OP  OLYMPIA. 

(No.  12343.) 
(Supreme  Court  of  Washington.    Jan.  11, 1915.) 

1.  JuDGMiNT    (S   589*)— Ba»— Fork   ot   Ac- 
tion. 

Judgment  in  an  action .  upon  an  express 
contract  will  not  bar  an  action  upon  quantum 
meruit. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  ff  1062-1066,  UOO,  1101 ;  Dec.  Dig. 
§589.*] 

2.  JunoMKNT  (J  634*)  —  Conclusiveness  — 
How  Determined. 

In  determining  whether  the  judgment  in  a 
former  action  is  conclusive,  the  court  must  look 
to  the  character  of  the  action,  the  issue  Joined, 
and  the  judgment  entered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1150;   Dec.  Dig.  {  634.*] 

3.  Judgment  (J  689»)  —  Conclusiveness  — 
"Re8  Judicata." 

An  action  on  an  express  contract  in  which 
defendant  city  tendered  the  issues  that  the  con- 
tract bad  not  been  performed  according  to  its 
terms,  and  that  it  had  a  right  thereunder  to  take 
the  work  over,  if  it  decided  it  was  not  being 
properly  done,  and  finish  it  at  the  cost  of  the 
contractor,  in  which  there  was  no  finding  as  to 
the  amount  due  on  the  contract  and  in  which, 
without  passing  on  the  controversy  as  to  the 
amount  due  for  labor  and  material  actually  fur- 
nished, the  court  entered  a  judgment  of  dis- 
missal on  the  ground  that  plaintiff  therein  bad 
been  guilty  of  fraud,  and  that  his  willful  aban- 
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donment  of  the  contract  was  a  bar  to  a  Jade- 
ment  on  the  express  contract,  was  not  a  bar 
to  plaintiff's  subsequent  action  on  a  quantum 
meruit  wherein  it  was  not  denied  that  he  fur- 
nished labor  and  material  to  a  municipal  im- 
provement ;  since  the  merits  either  upon  express 
or  implied  contract  were  not  passed  upon  with- 
in the  definition  of  "res  judicata"  as  a  matter 
adjudged,  a  thing  judicially  acted  upon  or  de- 
cided, a  thing  or  matter  settled  by  judicial  deci- 
sion, a  fact  or  question  which  was  actually  and 
directly  in  issue  in  a  former  suit,  and  there 
judicially  acted  upon  and  determined  by  a  do- 
mestic court  of  competent  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  Sf  1062-1068,  1100,  1101;  Dec  Dig. 
S  689.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Res  Adjudicata.] 

4.  JUDOUENT  (S  570*)— Bar— Test— JflviDENCB. 
Such  former  judgment,  tested  by  whether 
the  same  evidence  would  have  maintained  both 
actions,  was  not  a  bar  to  the  subsequent  action, 
since  in  the  first  action  it  was  incumbent  upon 
plaintiff  to  prove  the  execution  of  its  contract 
and  to  testify  that  the  work  had  been  performed, 
malting  a  prima  facie  case,  and  incumbent  on 
defendant  to  show  that  the  work  had  not  been 
done  to  its  satisfaction,  and  that  a  judgment  for 
the  contract  price  would  be  offset  under  the 
terms  of  the  contract  by  cost  to  the  city  of  per- 
formance according  to  the  contract,  while  in 
the  subsequent  action  the  plaintiff,  showing  that 
he  had  furnished  materials  and  labor  which  the 
city  had  used  without  paying  its  reasonable 
value,  made  out  a  prima  faqie  case,  regardless 
of  the  terms  of  the  contract 

[EM.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1028-1034,  1036-1040,  1042-1045, 
1165 ;    Dec  Dig.  i  670.*] 

6.   MUNICIPAI.    COBPOBATIONa    (J    374*)— OoN- 
TBACT    FOB    IMPBOVEMENTS— ABANDONMENT— 

LiABiLiTX  ON  Quantum  Mbbuit. 

Where  a  contractor  for  a  municipal  im- 
provement, after  substantial  performance  and 
the  furnishing  of  labor  and  material  of  value, 
abandoned  the  contract,  the  city  could  not  retain 
the  benefits  without  liability  upon  a  quantum 
meruit  to  the  contractor's  silent  partner,  who 
furnished  the  money  for  the  work,  and  who  him- 
self was  guilty  of  no  wrong. 

[BM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  805^  910 :  Dec.  Dig. 
i  374.*] 

6.  Municipal  Cobpobationb   (8  374*)— Oon- 

TBACT     fob     ImPBOVEMENTB  —  RBCOVEBT     FOB 

Substantial  Pebfobvanck. 

In  an  action  by  a  contractor  for  a  munici- 
pal Improvement  to  recover  on  a  quantum  mer- 
uit, the  city  could  not  urge  that  the  contractor, 
having  abandoned  the  express  contract,  could 
not  recover  for  substantial  performance,  without 
relying  on  the  contract,  nor  could  the  city  be 
allowed  to  retain  labor  and  property  by  repudi- 
ating its  own  express  contract  to  pay  for  the 
work  necessary  to  conform  to  the  plans  ana 
charge  it  against  the  contractor;  and,  the  equi- 
ties being  equal,  the  law  should  prevail,  entitling 
the  contractor  to  recover  the  reasonable  value 
of  bis  labor  and  materials. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  905,  910 ;  Dec.  Dig. 
8  874.*] 

Department  1.  Appeal  froni  Superior 
Court,  Thurston  County;  R.  B.  Albertson, 
Judge. 

Action  by  Henry  Mallory  and  another 
against  the  City  of  Olympla.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Reversed, 
with  directions. 


Troy  &  Sturderant  and  Thomas  M.  Vance, 
all  of  Olympla,  for  appellants.  George  R. 
Blgelow  and  Frank  G.  Owings,  both  of  Olym- 
pla, for  respondent 

CHADWICK,  J.  This  action  was  begun  by 
appellants  after  this  court  had  rendered  a 
judgment  adverse  to  appellant  Mallory.  TS 
Wash.  246,  134  Pac.  914. 

Plaintiffs  seek  to  recover  the  reasonable 
value  of  labor  performed  and  material  fur- 
nished to  a  local  improvement  district  in  the 
Oity  of  Olympla  popularly  known  aa  the 
Swantown  slough.  The  case  reported  In  75 
Wash,  was  a  proceeding  in  mandamus. 
Plaintiff  Mallory  prosecuted  that  case  in  bis 
own  name.  The  record  shows,  and  it  is  ad- 
mitted by  all  sides,  that  Martin  was  a  silent 
partner,  and  that  he  has  met  the  burden  of 
financing  the  contract  which  Mallory  assum- 
ed to  carry  out  The  city  has  made  substan- 
tially the  same  answer  in  this  case  as  it 
made  In  the  mandamus  case.  When  this 
case  came  on  for  hearing  it  was  stipulated 
that  the  pleadings  and  testimony  taken  in 
the  former  case  might  be  introduced  as  evi- 
dence, whereupon  counsel  for  the  city  moved 
for  a  Judgment  upon  the  ground  that  the 
former  Judgment  was  res  Judicata  of  all 
claims  and  demands  that  might  be  made  by 
the  plaintiffs.  The  court  was  of  that  opin- 
ion and  a  Judgment  dismissing  the  action 
was  entered. 

[1]  It  Is  not  disputed  that  an  action  prt^- 
ecuted  upon  an  express  contract  will  not 
bar  an  action  upon  quantum  meruit  Thay- 
er V.  Harblcan,  70  Wash.  278,  128  Pac.  625; 
Egbers  V.  Fischer  et  aL,  73  Wash.  308,  131 
Pac.  1128;  Buddress  v.  Schafer,  12  Wash. 
310,  41  Pac.  43.  This  upon  the  theory  that  a 
party  is  not  put  to  the  hazard  of  Invoking 
every  possible  remedy  when  seeking  redress, 
nor  suffer  dismissal  without  remedy  because 
he  has  invoked  one  which  cannot  be  sustain- 
ed in  law.    15  Cyc.  262. 

[2, 3]  In  determining  whether  the  plain- 
tiffs are  concluded  by  the  former  action,  we 
must  look  to  the  character  of  the  action,  the 
issue  joined,  and  the  judgment  entered. 
Stripped  of  all  verbiage  and  fine  distinctions, 
and  treating  the  mandamus  proceeding  as  a 
civil  action  under  the  statute  (State  ex  reL 
Brown  v.  McQuade,  36  Wash.  579,  79  Pac 
207),  the  former  proceeding  was  an  action 
upon  an  express  contract  to  which  the  city 
tendered  two  Issues:  First,  that  the  con- 
tract had  not  been  performed  according  to 
its  terms;  and,  second,  that  under  the  terms 
of  the  contract  the  city  had  a  right  to  take 
the  work  over  at  any  time  it  might  decide 
that  it  was  not  being  done  properly,  and 
finish  it  at  the  cost  of  the  contractor  and  his 
bondsmen.  When  the  case  came  on  for  trial 
the  court  made  no  findings,  nor  were  any 
invited,  as  to  the  amount  due  on  the  contract 
and  the  amount  that  might  be  properly  set 
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off  against  the  contract  price,  bnt  entered 
a  Judgment  holding  that  Mallory  had  been 
guilty  of  fraud,  and  that  he  had  abandoned 
his  contract  For  these  reasons,  and  these 
alone,  the  action  was  dismissed.  The  real 
controversy,  bo  tar  as  an  Issue  was  tendered 
touching  the  amount  due  for  labor  or  ma- 
terial honestly  and  actually  furnished,  was 
not  passed  upon  by  the  court  Res  judicata 
Is,  "a  matter  adjudged,  a  thing  judicially 
acted  upon  or  decided,  a  thing  or  matter  set- 
tied  by  judicial  decision."  34  Cyc.  1666.  "A 
fact  or  question  which  was  actually  and  di- 
rectly In  Issue  in  a  former  suit,  and  was 
there  Judicially  passed  upon  and  determined 
by  a  domestic  court  of  competent  Jurisdic- 
tion."   28  Cyc.  12Uf. 

Can  it  be  said  that  anything  that  is  urged 
in  this  case  was  settled  or  decided  by  the 
court  In  the  other  case?  The  only  possible 
theory  that  can  be  advanced  against  the 
right  of  appellants  to  maintain  this  action 
Is  that  the  judgment  is  conclusive  to  all 
things  decided  or  which  might  have  been  de- 
cided In  the  former  casa  We  have  shown 
that  the  real  Issue  between  the  parties  was 
not  decided,  nor  can  it  be  held  that  it  might 
have  been  decided.  The  plea  of  abandon- 
ment was  in  the  nature  of  a  plea  In  bar. 
When  the  court  found  that  there  bad  been 
an  express  contract,  and  that  it  had  been 
willfully  abandoned,  the  legal  conclusion  fol- 
lowed that  a  recovery  could  not  be  had  up: 
on  the  express  contract;  therefore  the  ques- 
tion of  quantum  meruit  could  not  have  been 
decided  in  the  former  action.  The  city  asked 
no  findings  upon  its  present  theory  of  the 
case,  but  were  content  with  all  that  the  law 
gave  them — a  Judgment  of  dismissal.  The 
merits  of  the  case  either  upon  express  con- 
tract or  Implied  contract  were  not  "judi- 
cially passed  upon  and  determined."  Conse- 
quently, it  cannot  be  said  that  the  merit  of 
the  case  and  any  possible  issue  Joined  inher- 
ed in  the  Judgment  because  It  might  have 
been  imssed.  on.  Our  decision  upon  the  ap- 
peal in  the  former  case  is  drawn  upon  the 
theory  that  the  finding  of  abandonment  was 
a  bar  to  a  Judgment  upon  an  express  con- 
tract.   We  tliere  said: 

"Wben,  therefore,  the  appellant  persisted  in 
foIlowiDj;  his  own  plan  and  iemorine:  that  of  the 
city  engineer,  he  in  law  willfully  and  fraudu- 
lently violated  his  contract,  and  cannot  make  it 
the  basis  for  now  insisting  that  the  city  make 
bim  the  payments  specified  to  be  paid  him  upon 
the  completion  of  the  contract." 

We  can  find  nothing  In  the  law  or  in  the 
record  in  this  case  that  would  bar  an  in- 
quiry or  prevent  a  recovery  upon  an  action 
for  quantum  meruit  It  is  not  denied  that 
the  appellants  furnished  labor  and  material 
of  great  value  to  the  improvement  district 
and  which  it  is  using  in  the  exercise  of  its 
public  functions.  It  may  be  admitted  that 
the  dty  has  not  received  that  for  which  it 
contracted,  bnt  it.  has  received  that  which 
by  the  exercise  of  ita  tprivilegea  under  tbe- 


contract  it  has  made  to  conform  to  its  de- 
mands and  for  which  it  should  pay  a  sum 
equal  to  its  reasonable  worth  and  valua 

In  detnmining  whether  the  former  judg- 
ment Is  res  judicata,  we  are  not  limited  to  an 
Inspection  of  the  judgment  alone,  for  the 
parties  have  saved  all  legal  questions  as  to 
the  power  of  a  court  to  go 'beyond  the  judg- 
ment by  stipulating  that  we  may  consider  the 
pleadings  as  well  as  the  judgment  in  the 
former  case.  The  words,  "The  plaintiff  wUl- 
fnlly  abandoned  his  work  under  said  con- 
tract, and  wholly  failed  to  complete  said 
contract  in  accordance  with  the  plans  and 
specifications  and  to  the  satisfaction  of  the 
city  engineer,"  considered  in  the  light  of  the 
pleadings,  makes  it  plain  that  the  issue  be- 
fore the  court  was  whether  or  not  the  con- 
tract had  been  completed  according  to  the 
plan.  The  contractor  said  it  bad.  Tbe  en- 
gineer said  it  had  not.  We  have  no  right 
to  say,  nor  had  the  court  in  the  former  case, 
under  the  pleadings,  tbe  right  to  say,  that 
there  was  a  willful  abandonment  There  was 
a  dispute  as  to  whether  the  work  had  been 
completed,  and  nothing  more.  A  fault  in 
this  case  from  the  beginning  has  been  that 
upon  the  hearing  it '  appeared  by  tbe  testi- 
mony of  the  city  engineer  that  Mallory  bad 
offered  him  a  sum  of  money  if  be  would  ap- 
prove the  work.  From  this  an  inference  of 
fraud  has  been  drawn  and  allowed  to  run 
through  the  whole  case,  whereas.  If  it  is 
true  In  fact  It  occurred  after  the  work  had 
been  done,  and  is  evidentiary  matter  going 
only  to  the  credibility  of  the  witness.  Wheth- 
er the  contract  was,  in  fact  performed  ac- 
cording to  the  plans  and  specifications  is  a 
matter  entirely  separate  and  apart 

[4]  In  Buddress  v.  Schafer,  supra,  it  is 
said: 

"To  determine  whether  a  former  judirment  1« 
a  bar  to  a  subsequent  action,  it  is  necessary  to 
inquire  whether  the  same  evidence  would  have 
maintained  both  of  such  actions." 

It  is  unnecessary  to  multiply  authorities. 
This  principle  Is  laid  down  by  every  text- 
writer  and  sustained  by  all. authority.  It  is 
the  primary  test  of  res  judicata.  Let  us  ap- 
ply it 

In  the  first  case  it  was  incumbent  upon 
plaintiff  to  prove  the  execution  of  his  con- 
tract and  to  testify  that  his  work  had  been 
performed.  This  made  prima  facie  case. 
Defendant,  on  the  other  hand,  must  prove 
that  the  work  had  not  been  done  to  the  satis- 
faction of  tbe  dty,  and  had  been  completed 
at  a  certain  cost  and  damage  to  the  city,. 
so  that  a  judgment  for  tbe  contrnct  price 
would  be  offset  under  tbe  terms  of  tbe  con- 
tract by  the  cost  to  tbe  city  of  making  tbe 
work  consistent  witb  tbe  plans  and  specifi- 
cations. Tbe  value  of  the  goods  and  tbe 
labor  that  went  into  tbe  work  were  not  ma- 
terial to  the  issue. 

In  this  case,  applying  tbe  same  test  the 
teraw  and  conditions,  tbe  tiiuie  and  manner 


Digitized  by 


Google 


G30 


145  PACIFIC  REPORTER 


(Wash. 


of  payment,  and  all  details  of  the  contract 
are  ImmaterlaL  When  plaintiffs  sbow  that 
they  have  furnished  materials  and  labor 
which  the  city  has  put  to  its  uses  and  has 
not  paid  its  reasonable  value,  they  have  made 
out  a  prima  facie  case.  Neither  does  the 
defense  rest  In  contract,  but  would  go  only 
to  the  value  of  the  labor  and  material,  less 
the  damages  and  expenditures  the  city  Iiad 
been  put  to  in  adapting  that  labor  and  ma- 
terial to  its  final  use. 

[S]  This  court  has  endeavored  to  hold  mu- 
nicipalities to  the  same  standard  of  right 
and  wrong  that  the  law  imposes  upon  in- 
dividuals. Franklin  County  v.  Carstens,  68 
Wash.  176,  122  Pac.  999;  Coliseum  Invest- 
ment Co.  V.  King  County,  72  Wash.  687,  131 
Pac.  245 ;  State  ex  rel.  Maddaugh  v.  Bitter, 
74  Wash.  649,  134  Pac.  492;  Ettor  v.  Taco- 
ma,  77  Wash.  274,  137  Pac.  820. 

In  Green  v.  Okanogan  County,  60  Wash. 
309,  111  Pac.  226,  114  Pac.  457,  it  was  sought 
to  enjoin  the  execution  of  a  contract  on  the 
ground  that  it  had  not  been  let  in  accord- 
ance with  the  requirements  of  the  statute. 
The  court  .found  that  the  controlling  stat- 
utes were,  In  fact,  violated,  and  that  the 
contract  was  void.  Certainly  a  contract  sub- 
stantially performed,  although  held  to  be 
abandoned,  stands  upon  no  lower  plane  than 
a  void  contract  Xet,  notwithstanding,  we 
said: 

"This  court  has  adopted  the  more  equitable 
doctrine  of  allowing  the  parties,  where  the  con- 
tract, if  entered  Into  in  conformity  with  the 
statutes,  would  not  have  been  unlawful,  to  re- 
tain from  the  moneys  received  by  them  a  sum 
equivalent  to  the  reasonable  value  of  the  prop- 
erty the  county  acquires  and  retains  in  virtue  of 
the  execution  of  the  void  contract.  •  •  •  SSo 
in  this  case,  since  the  county  has  accepted  and 
made  use  of  the  bridge,  it  is  liable  to  the  build- 
ers for  its  reasonable  value." 

We  take  it  that  the  trial  Judge  rested  his 
judgment  upon  the  case  of  Hawkins  v.  Re- 
ber,  142  Pac.  432.  In  that  case  It  is  granted 
that  a  former  suit  upon  an  express  contract 
is  not  a  bar  to  a  second  suit  upon  quantum 
meruit  for  the  same  services  when  it  takes 
different  evidence  to  establish  it  It  was 
held  that  the  case  did  not  fall  within  the 
Fule.  The  former  judgment  was  held  to  be 
res  judicata  because  the  controversy  turn- 
ed on  a  question  of  fact  whether  there  bad 
been  a  mutual  and  voluntary  settlement  of 
all  differences  and  disputes  between  the 
parties.  The  court  held  in  the  first  case  that 
there  had  been,  and  the  effect  of  our  hold- 
ing was  that  a  party  could  not  relitlgate  a 
question  of  fact  which  had  been  judicially 
passed  upon  and  determined  by  casting  his 
pleadings  in  a  new  habit,  whereas  in  this 
case  no  question  of  fact  has  been  determined 
other  than  the  tact  of  abandonment,  from 
which  the  court  drew  the  legal  conclusion 
that  the  action  should  be  dismissed.  Appel- 
lants are  bound  to  accept  that  judgment,  but 
they  are  not  precluded  under  the  authorities 
and  the  fundamental  principles  of  the  law 
from  asking  a  court  <rf  competent  Jurisdic- 


tion to  try  the  merit  of  the  case  presented. 
It  may  be  that  Mallory  did  all  that  is  claim- 
ed, that  he  did  not  follow  the  directions  of 
the  city  engineer  as  they  were  given  from 
day  to  day,  and  that  he  offered  a  bribe  to 
the  city  engineer  if  he  would  approve  the 
work,  but  It  lU  becomes  a  city  to  appeal  t» 
that  fact  to  justify  a  taking  of  that  for 
which  it  is  rendering  no  recompense  to  tbe 
one  whose  money  has  gone  to  pay  for  the 
Improvement  and  who  is  innocent  of  all 
wrong.  Such  a  course  is  not  justified  by 
reference  to  any  provision  of  the  contract, 
nor  can  it  be  sustained  by  reference  to  any 
principle  of  the  common  law  or  equity.  It 
should  not  be  urged  by  man  or  municipali- 
ty, nor  should  it  be  tolerated  in  a  court  of 
law. 

[6]  It  is  further  contended  that,  the  oonrt 
having  found  that  the  plaintiff  abandoned 
his  contract,  the  plaintiffs  cannot  recover 
upon  the  theory  of  substantial  performance. 
Many  authorities  are  cited  to  sustain  this 
rule,  and  it  may  be  that  no  cases  can  be 
fotmd  where  tbe  doctrine  of  substantial  com- 
pliance has  been  applied  where  there  was 
an  intentional  and  fraudulent  failure  to  com- 
ply with  the  terms  of  the  contract  Tbe  fault 
in  this  reasoning  is  that  plaintiffs  are  not 
seeking  to  recover  upon  the  theory  of  a  sub- 
stantial performance  of  a  contract  or  upon 
a  contract  at  all.  As  I  hare  shown,  there 
was  no  real  question  of  abandonment  in  tbe 
full  sense  of  that  word,  but  a  question  of 
whether  the  work  had  been  performed.  But, 
granting  that  there  was  an  abandonment 
and  that  the  city  can  raise  tbe  question  of 
substantial  performance,  it  is  in  no  better 
position.  We  must  look  to  the  record  in 
this  case  for  the  premise  to  sustain  the  ap- 
licable  law,  and  when  we  do  we  find  this 
case  is  distinguished  from  all  the  cases  re- 
lied on  by  counsel  as  well  as  tbe  ultimate 
holding  In  Mortimer  t.  Dirks,  57  Wash.  402, 
107  Pac.  184.  If  there  had  been  no  contract, 
or  if  the  contract  were  silent  as  to  tbe  pro- 
cedure In  the  event  of  a  dispute  over  tbe 
fact  of  performance,  we  could  admit  that 
there  could  be  no  recovery  where  the  con- 
tractor had  been  guilty  of  fraud  In  the  prose- 
cution of  his  work  or  had  abandoned  his 
contract  The  city  cannot  plead  or  nrge 
in  this  court  the  doctrine  of  substantial  per- 
formance without  pleading  and  relying  on 
the  contract 

The  court,  in  the  case  of  Mortimer  t. 
Dirks,  says  of  the  rule  allowing  a  recovery 
where  the  contract  has  been  substantially 
performed : 

"But  such  a  rule,  being  founded  in  equity,  is 
for  the  benefit  of  those  who  do  equity,  and  it 
cannot  be  invoked  by  those  who  willfully  and 
intentionally  violate  and  breach  their  contracts." 

The  contract  of  tbe  city  to  pay  for  the 
work  necessary  to  make  it  conform  to  its 
idea  of  tbe  plans  and  charge  it  against  the 
contractor  and  his  bondsmen  is  as  sacred 
and  binding  as  was  the  contract  of  the  con- 
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tractor  to  do  the  work  according  to  the  plans 
and  specifications.  .In  the  Mortimer  Case  the 
equities  were  upon  one  side.  In  this  case 
there  are  equities  upon  both  sides.  The 
equities  are  equal,  and  the  law  should  pre- 
vail. The  dty  should  not  be  allowed  to  take 
labor  and  property  upon  the  theory  of  moral 
wrong  practiced  by  the  c<Hitractor  while  it 
is  repudiating  an  express  contract  to  do  the 
work  In  its  own  way  and  charge  the  cost, 
and  no  more,  against  the  contract  price,  or. 
If  this  action  prevails,  against  the  reason- 
able value  of  the  labor  and  material. 

The  Judgment  of  the  lower  court  should  be 
reversed,  with  instructions  to  take  testimony 
as  to  the  reasonable  value  of  the  labor  and 
material,  subject  to  all  lawful  oftsets,  so  that 
an  assessment  can  be  made  against  the  Im- 
provement district  according  to  benefits  to 
pay  the  amount  due. 

CROW,  C.  J.,  and  GOSB  and  PARKER, 
JJ.,  concur. 

(83  WaBh.  656) 

MALONET  T.   MALONET.     (No.  12113.) 
(Supreme  Court  of  Washington.    Jan.  27,  1915.) 

1.  DivoBOB    (I    87*)— Gbouwds— Dksbbtiow— 
RKQ-cisrncs. 

To  warrant  divorce  for  desertion,  there 
must  have  been  a  voluntary  abandonment  of 
one  spouse  by  the  other  without  consent,  jus- 
tification, or  intention  to  return,  and  such 
abandonment  must  continue  for  at  least  a  year. 
[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  {|  27, 107-134,  136-138 ;  Dec.  Dig.  S  37.*] 

2.  DiVOBCB  (I  87^)— Abanooniikht— REFtraAL 
TO  Rktubw, 

A  wife  will  not  be  deemed  guilty  of  aban- 
donment, who,  being  justified  in  separating  from 
her  husband  by  reason  of  his  conduct  with  an- 
other woman,  thereafter  refuses  to  listen  to  his 
overtures  for  a  reconciliation,  when  such  over- 
tures were  made  in  bad  faith,  merely  in  an  at- 
tempt to  put  her  in  the  wrong. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  §{  27,  107-134,  130-138;   Dec.  Dig.  §  37.*] 

S.  DrvoscE  (5  34*) — IwcoMPATiBtuTT— Fault 

OF  Husband— Rights  of  Wife. 

That  a  husband  and  wife  had  hopelessly 
drifted  apart  is  no  ground  for  granting  a  di- 
vorce at  his  instance,  where  the  separation  is 
due  wholly  to  bis  own  wrongdoing. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  }{  104,  105 ;   Dec.  Dig.  §  34.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;   Boyd  J.  Tallman,  Judge. 

Action  by  M.  T.  Moloney  against  Louise 
Lk  Maloney  for  divorce.  From  a  decree  for 
defendant,  plaintiff  appeals.    Afilrmed. 

Daniel  Landon  and  Gay  &  Kelleran,  all  of 
Seattle,  for  appellant  Arthur  E.  Qrlffln  and 
Arthur  R.  GrifiOn,  both  of  Seattle,  for  re- 
spondent 

CROW,  J.  This  Is  an  action  for  divorce. 
The  plaintiff,  M.  T.  Maloney,  alleged  that  he 
and  the  defendant,  Louise  L.  Maloney,  were 
married  in  1882;  that  three  children  were 
born   to  the   marriage,   two,   a  son  and  a 


daughter,  now  of  the  age  of  majority,  and 
the  third,  a  son,  now  about  16  years  of  age ; 
that  plaintiff  and  defendant  have  lived  sepa- 
rate and  apart  for  more  than  one  year  last 
past;  that  defendant  abandoned  plaintiff 
without  cause;  and  that  there  is  an  incom- 
patibility of  temperament  between  the  par- 
ties. Defendant,  answering,  admitted  that 
she  and  plaintiff  had  lived  apart  for  more 
than  one  year,  but  denied  that  she  had  aban- 
doned plaintiff.  For  affirmative  answer  she 
alleged  that,  for  more  than  three  years  last 
past,  plaintiff  had  wrongfully  abandoned 
her ;  that  he  had  refused  to  provide  for  her ; 
that  he  had  refused  to  support  her  children ; 
and  that  she  has  no  property  or  means  of 
support  The  relief  for  which  she  prays  is 
that  the  appellant  be  required  to  pay  her 
$75  per  month  for  the  maintenance  of  her- 
self and  children,  and  that  she  recover  a 
reasonable  attorney  fee  and  costs.  The  trial 
court  found  that  the  defendant  bad  not 
abandoned  plaintiff,  but  that  for  more  than 
three  years  last  past  he  had  wrongfully 
abandoned  her;  that  he  la  able  to  support 
defendant  and  her  minor  child ;  that  at 
times  in  the  past  he  has  ddhe  so;  that  at 
other  times  he  has  failed  and  refused  to  sup- 
port them;  and  that  the  sum  of  $40  per 
month  is  a  Just  and  reasonable  sum  to  be 
allowed  the  defendant  for  the  support  and 
maintenance  of  herself  and  her  .minor  child. 
Upon  these  findings  a  judgment  was  entered 
whereby  It  was  ordered  that  plaintiffs  pray- 
er for  a  divorce  be  denied,  that  he  be  order- 
ed and  directed  to  pay  $40  per  mouth  to  de- 
fendant for  the  support  and  maintenance  of 
herself  and  minor  child,  and  that  he  pay  the 
costs  of  the  action.  From  this  decree  the 
plaintiff  has  appealed. 

Appellant  makes  several  assignments  of 
error,  but  the  only  contention  which  be  pre- 
sents in  his  brief  is  that  the  trial  court 
should  have  awarded  him  a  decree  of  di- 
vorce on  the  ground  of  abandonment  and  In- 
compatibility. While  it  is  true  that  the  par- 
ties had  lived  separate  and  apart  for  some 
years  prior  to  the  commencement  of  this  ac- 
tion, there  is  not  evidence  suifident  to  show 
that  respondent  abandoned  appellant,  or  that 
she  had  lived  separate  and  apart  from  him 
wrongfully  and  without  sufficient  cause.  Ap- 
pellant himself  admitted,  when  testifying, 
that  he  had  become  enamored  of  another  wo- 
man ;  that  he  had  taken  a  trip  to  California 
with  her;  that  he  had  taken  her  to  public 
entertainments;  and  that  he  had  frequently 
told  bis  wife  he  was  in  love  with  the  other 
woman  and  wished  to  marry  her.  Respond- 
ent testified  to  his  admission  that  he  had 
sustained  illicit  relations  with  the  woman, 
and  that  his  conduct  in  that  regard  was  the 
sole  occasion  of  trouble  between  appellant 
and  herself.  Respondent  in  open  court  stat- 
ed that  she  did  not  want  a  divorce,  and  re 
slsted  any  decree  being  granted  to  appellant 
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She  asks  only  separate  maintenance,  whlcb 
was  granted  by  the  trial  court 

[1]  Appellant  contends  that  the  facts  dis- 
closed by  the  evidence  show  be  was  deserted 
by  respondent,  and  that  they  cannot  lire  to- 
gether as  hnsband  and  wife.  To  sustain  an 
order  granting  a  divorce  on  the  ground  of 
abandonment.  It  must  appear  that  there  has 
been  a  voluntary  abandonment  of  one  spouse 
by  the  other,  without  the  former's  consent, 
without  Justification,  and  without  the  inten- 
tion of  returning,  and  that  such  abandon- 
ment must  continue  for  the  period  of  one 
year.  In  other  words,  it  must  appear  that 
the  absence  of  the  spouse  accused  of  aban- 
donment is  not  justified  by  the  conduct  of 
the  other  spouse.  Appellant's  own  admis- 
sions,  which  are  in  harmony  with  the  evi- 
dence of  his  wife,  are  sufficient  to  show  that, 
if  the  respondent  did  leave  him  as  he  con- 
tends, her  action  in  so  doing  was  neither 
wrongful  nor  unjustifiable.  She  objects  to 
a  divorce.  Th^re  Is  no  act  of  hers  which  en- 
titles him  to  a  decree.  To  grant  him  a  de- 
cree against  her  protest  would  place  a  pre- 
mium upon  his  wrongdoing,  and  punish  her. 

[2]  Appellanf  contends  that  he  repeatedly 
sought  a  reconclllatioD,  which  respondent  re- 
fused. His  argument  that  he  is  now  entitled 
to  a  decree  Is  predicated  on  the  assumption 
that,  if  one  spouse  seeks  a  reconciliation  and 
the  other  i^efuses,  the  latter  is  guilty  of 
abandonment  There  is  no  evidence  that  he 
repented  of  his  course  of  conduct  toward  /the 
other  woman,  that  he  ceased  his  Improper 
attentions  to  her,  or  abandoned  his  desire  to 
marry  her.  On  the  contrary,  it  would  seem 
that  his  efforts  for  a  recondllatloa,  if  any, 
were  made  for  the  express  purpose  of  sup- 
porting his  contention  that  he  had  been 
abandoned  by  his  wife,  so  that  be  might  se- 
cure a  decree  for  that  cause.  The  record 
does  not  indicate  good  faith  on  his  part  Id 
this  regard.  While  the  law  encourages  re- 
conciliation and  resumption  of  marital  rela- 
tions between  estranged  spouses,  it  does  not 
enforce  condonation,  nor  require  that  a  wife 
who  declines  to  live  with  a  husband  who  has 
been  guilty  of  adultery  and  other  matrimoni- 
al offenses  shall  herself  be  deemed  guilty  of 
abandonment  Bovalrd  T.  Bovaird,  78  Kan. 
316,  96  Paa  666. 

[3]  Appellant  argues  that  he  and  respond- 
ent have  hopelessly  drifted  apart  that  they 
have  been  alienated  from  each  other,  and 
tliat  it  is  impossible  for  them  to  live  togeth- 
er as  husband  and  wife.  He  dtes  Spute  v. 
Spute,  74  Wash.  666,  134  Pac  176,  and  con- 
tends that  it  is  authority  for  a  decree  in  his 
favor.  We  find  no  resemblance  between  the 
facts  of  that  case  and  the  facts  before  us. 
While  it  may  be  conceded  that  appellant  and 
respondent  have  drifted  hopelessly  apart 
that  condition  in  no  way  is  due  to  any  act 
or  misconduct  of  respondent  but  is  entirely 
due  to  appellant's  wrongdoing,  and  the  trial 


court  so  found.    This  belag  true,  she  should 
neither  l>e  punished  nor  placed  in  a  wrang 
light  by  having  a  decree  of  divorce  mtered 
in  favor  of  appellant  and  against  her. 
The  Judgment  is  affirmed. 

MOBBIS,   0.   X,   and    OHADWIOK   and 
PARKBB,  JJ.,  concur. 


(8S  Waah.  SC) 

BADBUBN  T.  FIB  TBBB  LUMBEB  CO. 
(No.  12436.) 

(Supreme  Court  of  Washington.    Jan.  25,  1915.) 

1.  Nequoknob  (I  63*)— GoNTBiBUTina  O&csb 
— Stobm. 

In  a  suit  for  damages  to  crops  by  water 
backed  over  plaintifTa  land,  if  rain  caused  part 
of  the  injury,  defendant  was  not  liable  for  aocb 
part  of  the  damage,  but  only  for  that  part  which 
it  itself  caused,  for  when  a  natural  cause  con- 
tributes to  an  injury  the  party  charged  shall 
not  be  held  for  more  than  the  abort  of  damage 
caused  by  him. 

[ESi.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  80,  81 ;  Dec.  Dig.  {  63.*] 

2.  Tbial    (I  260*)— BBonxsTXD  Chaxob— In- 
struction Already  Givxn. 

An  instruction  that  if,  during  a  certain 
month,  there  was  an  nnprecedently  heavy  rain- 
fall, causing  damage  to  plaintiff's  crop,  defend- 
ant was  not  liable,  does  not  cover  a  requested 
charge  that  defendant  was  not  liable  for  injury 
done  by  the  rainfall  as  a  separate  concornng 
cause,  with  defendant's  act  of  plaintifTa  dam- 
age. 

[Ed.  Note.— For  other  cases,  see  IMal,  Cent 
Dig.  a  651-«5a;    Dec.  Dig.  i  260.*] 

3.  Watkbs  and  Wateb  Courses   (f   167*)— 
Flowing  Lands— Damages. 

A  riparian  owner  may  dam  a  stream  and 
flow  his  own  land,  and  need  not  anticipate  un- 
precedented storms  or  rainfalls,  being  only  bound 
to  expect  natural  agenciee  of  ordinary  char- 
acter. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {§  192,  194-202; 
Dec  Dig.  {  167.*] 

4.  EviDENCB  (J  601*)— SoFncrERCT— Unpbeo- 
euentbd  Rain. 

Evidence  of  government  weather  records  for 
13  years  back  held  insufficient  to  support  a  find- 
ing that  a  certain  month's  rainfall  was  unprec- 
edented. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
CentDlg.  a  2425,  2456-2459 ;  DecDig.  {  601.*] 

5.  Trial  (S  273*)  —  Instbuctions  to  Jury  — 

ElCKPTIONS— TIME   FOR   TAKING. 

Under  Laws  1909,  p.  184,  {  1,  subd.  4,  pro- 
viding that  "either  party,  at  any  time  before 
the  bearing  of  a  motion  for  new  trial,  may  ex- 
cept to  the  instructions  given  by  the  court  or 
any  part  thereof,"  applies  to  all  instructions, 
whether  given  or  refused. 

[Ed.  Note.— For  other  coses,  see  Trial,  CenL 
Dig.  fS  680-682 ;   Dec  Dig.  {  273.*] 

Department  X.  Appeal  from  Superior 
Court  Thurston  County;  John  B.  Mitchell. 
Judge. 

Action  by  A.  Badbum  against  the  Fir  Tree 
Lumber  Company.  From  a  Judgment  against 
it  for  $636,  defendant  appeals.  Reversed 
and  remanded. 
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Frank  C.  O wings,  of  Olympla,  and  Hayden, 
Langhome  &  Metzger,  of  Tacoma,  for  appel- 
lant Thos.  M.  Vance  and  W.  W.  Manler, 
botb  of  Olympla,  for  respondent. 

OHADWICK,  J.  Tbls  action  was  brought 
by  respondent  to  recover  damages  from  the 
appellant,  It  being  alleged  that  the  appellant 
in  the  prosecution  of  Its  business  as  a  saw- 
mill proprietor  obstructed  the  flow  of  a  nat- 
ural water  course  flowing  through  the  landa 
of  the  respondent;  that  the  water  was  back- 
ed upon  and  over  respondent's  fields,  damag- 
ing his  crop  of  growing  grain  and  hay  to  the 
extent  of  $1,448.  There  was  testimony  from 
which  the  Jury  might  conclude  that  appel- 
lant was  responsible  in  some  degree  for  the 
flooding  of  respondent's  lands.  It  Is  shown 
that  In  the  month  of  August,  1012,  there  was 
a  rainfall  of  3.10  Inches,  which  was  unusual 
for  this  section  of  the  country.  Testimony 
was  also  offered  and  tended  to  show  that  a 
part,  If  not  all,  of  the  crop  of  growing  grain 
could  have  been  harvested,  notwithstanding 
the  flooding  of  the  land.  The  case  went  to 
a  Jury,  and  a  verdict  was  returned  in  the 
sum  of  $656. 

[1]  It  Is  not  contended  that  there  was  not 
evidence  to  sustain  the  verdict,  but  errors 
are  assigned  In  that  the  court  refused  to  In- 
struct the  Jury : 

'^f  yon  find  from  the  evidence  in  this  case 
that  plaintiff's  crop  was  damaged  by  rain,  as 
well  as  by  any  act  of  the  defendant,  then  and 
in  that  event  the  defendant  in  this  case  is  not 
liable  for  any  damages  caused  to  the  crop  by 
rain,  and  you  can  only  allow  plaintiff  such  an 
•mount  of  damage  as  yon  find,  if  any,  was  caus- 
ed by  the  defendant." 

We  think  this  instruction  should  have  been 
given.  It  Is  the  law  that  where  a  cause 
attributable  to  the  one  charged  concurs  with 
a  natural  or  accidental  cause,  and  both  con- 
tribute to  the  injury,  a  party  charged  shall 
not  be  held  to  answer  for  more  than  his 
share  of  the  wrong  or  damage  done.  We 
think  It  will  require  no  dtatiou  of  authority 
to  sustain  this  proposition. 

[2]  Respondent  contends  that  the  follow- 
ing instruction  was  sufficient,  and  Is  to  the 
same  purxwrt  and  effect  as  the  requested  In- 
struction : 

"If  yon  believe  from  the  evidence  In  this  case 
that  during  the  month  of  August,  1912,  there 
was  an  unprecedented  rainfall  on  and  in  the 
section  and  vicinity  of  plaintiff's  land  and  Thurs- 
ton county,  and  that  it  was  by  reafton  of  such 
rainfall  that  plaintifTB  crops  and  pasturage  were 
damaged  or  destroyed,  if  you  find  they  were  dam- 
aged or  destroyed,  and  not  through  any  act  of 
the  defendant,  then  your  verdict  will  be  in  fa- 
vor Of  the  defendant" 

It  will  be  seen,  however,  that  the  second 
Instruction  Is  based  upon  an  entirely  differ- 
ent theory  from  that  maintained  by  the  ap- 
pellants upon  the  trial.  The  latter  Instruc- 
tion seems  to  have  been  drawn  upon  the  as- 
sumption that  the  defense  was  that  the  al- 
leged unprecedented  rainfall  was  the  sole 
cause  of  the  damage  complained  of.     The 


defense  of  concurrent  causes  is  entirely  over- 
looked. 

The  court  was  requested  to  instruct  the 
Jury: 

"I  instruct  you  as  a  matter  of  law  tliat  if  yon 
find  from  the  evidence  in  this  case  that  the  de- 
fendant, when  it  diverted  Uie  water  of  the  creek 
in  question  to  the  log  pond  and  made  the  excava- 
tion for  its  log  pond,  used  all  reasonable  care 
and  caution  to  prevent  the  water  of  the  stream 
in  question  from  backing  up  onto  the  plaintiffs 
lands  and  doing  injury  to  his  crops,  and  if  you 
further  find  from  the  evidence  that,  after  the  de- 
fendant had  completed  his  operations  and  had 
diverted  the  waters  (rf  the  stream  in  question 
into  the  log  pond  so  excavated  by  it,  the  effect 
thereof  was  to  cause  only  a  slight  backing  up  of 
the  waters  of  said  stream,  which  backing  up  of 
the  waters  did  not  extend  beyond  the  lands  own- 
ed by  the  defendant  and  onto  the  lands  owned 
by  the  plaintiff,  and  if  you  further  find  that  dur- 
ing ordinary  rainfall  there  would  be  no  backing 
up  of  the  waters  of  said  creek  by  reason  of  any 
01  the  operations  of  the  defendant  in  diverting 
said  stream  onto  the  lands  of  the  plaintiff,  and 
if  you  farther  find  from  the  evidence  in  this  case 
that  during  the  montliB  of  July,  August,  and 
September,  1912,  there  was  an  unprecedented 
heavy  downfall  of  rain,  which,  combined  with 
the  operations  of  the  defendant  in  diverting  said 
stream  and  excavating  said  log  pond,  caused  the 
waters  of  said  stream  to  back  up  onto  the  lands 
of  the  plaintiff,  still  the  defendant  would  not 
be  liable  for  any  damages,  as  it  could  not  be  held 
to  have  foreseen  such  an  event" 

There  was  no  error  In  refusing  to  give  this 
Instruction. 

[3, 4]  A  riparian  proprietor  has  a  right  to 
dam  a  stream  flowing  by  his  premises.  He 
may  back  the  water  within  his  own  bound- 
ary, and  is  not  bound  to  anticipate  unprec- 
edented storms  or  rainfalls.  He  Is  bound 
to  contemplate  the  possibility  of  interference 
by  natural  agencies  of  an  ordinary  charac- 
ter (8  Am.  &  Eng.  End.  674);  but  the  law 
does  not  put  upon  men  who  are  engaged  In 
the  prosecution  of  rightful  enterprises  the 
duty  of  anticipating  that  which  is  unprec- 
edented, or  which  has  not  occurred  within 
the  memory  of  man.  But  the  instruction  can- 
not be  sustained  by  reference  to  any  issua- 
ble fact  While  It  Is  true  that  appellants 
allege  by  way  of  answer  that  the  whole  of 
southwestern  Washington  had  been  visited 
by  an  unprecedented  rainstorm  In  the  month 
of  August,  1912,  it  Introduced  the  govern- 
ment records  running  over  a  period  of  13 
years,  which  show  that.  In  August  1900, 
there  was  an  even  greater  rainfall  than  in 
the  year  1912.  The  government  records  back 
of  the  year  1899  are  not  shown.  We  cannot 
say  as  a  matter  of  law  that  the  rainfall  ei- 
ther in  1900  or  1912  was  unprecedented,  or 
even  extraordinary;  nor  could  a  Jury  pred- 
icate a  verdict  upon  the  evidence  that  it 
was  so. 

[6]  We  have  not  overlooked  the  contention 
of  counsel  that  exceptions  were  not  properly 
taken  to  the  refusal  of  the  court  to  give  re- 
quested instructions.  Counsel  rely  upon  the 
last  paragraph  of  Rem.  &  Bal.  Code,  |  a39 : 

"Either  party,  at  any  time  before  the  hearing 
of  a  motion  for  a  new  trial,  may  except  to  the 
instructions  given  by  the  court,  or  any  part 
thereof." 
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This  was  inserted  as  a  new  enactment  tn 
subdivision  4  of  section  1,  chapter  86,  Laws 
1909,  page  184.  It  is  insisted  that  the  act  in 
terms  refers  only  to  exceptions  to  instruc- 
tions given  by  the  court,  and  that  exceptions 
to  instructions  requested  and  refused  must 
be  talcen  under  the  practice  prevailing  prior 
to  the  enactment  of  the  law  of  1909.  Chap- 
ter 86,  Laws  1903,  p.  121 ;  Code  1881,  §  221. 
Under  the  old  practice  the  purpose  of  tak- 
ing exceptions  to  the  instructions  of  the 
court  was  to  give  an  opportnnity  to  correct 
error.  Accordingly  exceptions  were  taken 
after  the  Jury  had  retired  and  before  the  ver- 
dict was  returned.  Under  the  last  enact- 
ment exceptions  may  be  taken  at  any  time 
before  the  motion  for  a  new  trial  is  heard. 
Tlie  theory  upon  which  exceptions  were  tak- 
en prior  to  the  return  of  the  verdict  cannot 
apply  to  exceptions  to  Instructions  request- 
ed and  refused,  because  the  court  has  had 
its  attention  called  to  the  requested  Instme- 
tlons  before  the  jury  is  Instructed,  and  has 
had  an  opportunity  to  decide  whether  they 
state  the  law  and  should  be  given  as  re- 
quested, or  in  a  modi  fled  form.  There  Is  no 
rule  of  practice,  and  no  reason  for  a  rule  of 
practice,  that  would  require  an  exception  to 
an  instruction  requested  and  refused  to  be 
taken  under  the  practice  prevailing  prior  to 
the  law  of  1909,  for  neither  under  the  orig- 
inal practice  act  (Code  1881.  (  221),  nor  In  the 
two  amendatory  acts,  is  there  anything  that 
suggests  the  manner  of  taking  exception  to 
the  refusal  to  give  requested  instructions. 
Therefore,  for  the  sake  of  orderly  practice, 
if  for  no  other  reason.  It  should  be  held  that, 
the  purpose  and  spirit  of  the  last  act  (1909) 
being  to  give  the  court  an  opportunity  to 
correct  error  at  the  time  he  passes  upon  the 
motion  for  a  new  trial  (Coffey  v.  Seattle  Elec- 
tric Co.,  59  Wash.  686,  109  Pac.  202),  all  ex- 
ceptions, whether  to  instructions  given  or  to 
instructions  refused,  should  be  taken  in  the 
same  way  and  considered  at  the  same  time 
by  the  trial  court 

For  the  error  assigned,  the  case  is  revers- 
ed and  remanded  for  a  new  trial. 

MORRT8,  C.  J.,  and  PARKER,  MOUNT, 
and  HOLCOMB,  JJ.,  concur. 


(83  Wash.  6«0) 

STATE  V. 


HATNES.     (No.  12414.) 


(Supreme  0>urt  of  WaBhlngton.    Jan.  27, 
1915.) 

Crimiital  Law  (|  877*)— Vebdict— Codxfknd- 

ants— inconhistenct. 

Where  H.  and  B.  were  jointly  charged  and 
tried,  under  Rom.  ft  Bat.  Code,  f  2605,  for 
grand  larceny  the  conviction  of  H.  was  not  in- 
coDsistpnt  with  the  acquittal  of  B.  on  attempt- 
ed proof  that  B.  accepted  from  H.  $10  of  the 
$.34.70  tal<en  by  H.,  where  the  evidence  also 
tended  to  show  that  the  amount  taken  was  $24.- 
70  and  not  $34.70. 

[Ed.  Note.— B'or  other  cases,  see  Criminal 
Law.  Cent,  Dig.  H  2096,  2097;  Dec.  Dig.  § 
877.*] 


Department  1.  Appeal  from  Superior 
Court,  King  Coonty;  Kenneth  Mackintoab, 
Judge. 

Edward  Haynes  was  convicted  of  larceny 
from  the  person,  and  he  appeals.    Affirmed. 

John  Mills  Day,  of  Seattle,  for  appellant. 
John  F.  Murphy  and  Louis  T.  Sllvain,  botb 
of  Seattle,  for  the  State. 

PARKER,  J.  Edward  Haynes  and  Qeorge 
Brenzel  were  jointly  charged  by  information 
with  the  crime  of  larceny  from  the  person  of 
Frank  Brooks,  under  section  2605,  Rem.  & 
BaL  Oode,  defining  grand  larceny.  They 
were  tried  jointly  before  the  court  and  • 
jury,  resulting  In  a  verdict  of  not  gnilty  aa 
to  Brenzel  and  a  verdict  of  guilty  as  to 
Haynes,  upon  which  verdict  of  guilty  Haynes 
was  sentenced  to  imprisonment.  From  this 
judgment  and  sentence  he  has  appealed. 

The  evidence  tended  to  show  that  Haynes 
committed  the  offense,  as  charged,  by  actual- 
ly taking  at  least  $24.70  from  the  person  of 
Brooks,  and  ahso  tended,  but  we  think  not 
so  strongly,  to  show  that  the  amount  so  tak- 
en by  Haynes  from  the  person  of  Bhm^s 
was  $34.70,  and  that  immediately  afterwards 
be  gave  to  Brenzel,  and  Brenzel  accepted,  a 
$10  bill  of  the  money  so  taken.  The  accept- 
ance of  this  bill  by  Brenzel  was  the  main 
fact  relied  upon  by  the  prosecution  to  show 
his  guilt  The  jury,  however,  evidently  ar- 
rived at  the  conclusion  that  Haynes  took 
from,  the  person  of  Brooks  only  $24.70,  and 
did  not  give  to  Brenzel,  and  that  Brenzel  did 
not  accept  the  $10  bill  as  claimed  by  the 
prosecution.  Manifestly  it  was  upon  this 
theory  that  the  jury  convicted  Haynes  and 
acquitted  Brenzel. 

Counsel  for  appellant  Haynes  contends 
that  the  finding  of  Brenzel  not  guilty  by  the 
jury  is  so  inconsistent  with  the  findings  of 
Haynes  guilty  as  to  render  the  conviction  of 
Haynes  without  legal  support.  In  view  of  the 
Joint  charge  and  the  evidence  tending  to 
show  joint  participation  in  the  commissioa  of 
the  offense.  Counsel  invokes  the  rule  that, 
"if  the  acquittal  of  one  shows  the  other  to 
be  innocent,  the  verdict  Is  contradictory,  and 
though  in  terms  it  pronounces  those  thus 
appearing  Innocent  to  be  guilty,  it  wUl  not 
sustain  a  judgment  against  them,"  as  stated 
in  1  Bishop's  New  Criminal  Law,  i  800.  This 
rule  is  applicable  where  only  two  persons  are 
alleged  to  be  participants  in  a  conspiracy, 
and  the  Jury  find  one  guilty  and  the  other  in- 
nocent; or  where  two  defendants  are  jointly 
indicted  for  larceny  of  a  single  article  of 
personal  property,  and  the  Jury  convict  one 
of  grand  larceny  and  the  other  of  petit  lar- 
ceny, where  the  distinction  rests  alone  upon 
the  value  of  the  stolen  property.  In  snch 
cases,  of  course,  both  are  necessarily  equally 
guilty  or  innocent  We  think  this  doctrine 
is  of  no  aid  to  counsel  for  appellant  in  his 
contention  here  made,  for  the  evidence  as  a 


*For  othar  cmm  (••  lam*  toplo  and  MCttoa  NUMBSa  In  Dm.  Die.  ft  Am.  Dls.  Kej-Mo.  8«rl««  ft  Rap'r  Indcxas 


Digitized  by 


Google 


Or.) 


HOME  TELEPHONE  &  TELEGRAPH  (X>.  v.  MOODIE 


635 


whole  Is,  we  think,  more  conylnclng  that 
Haynes  actually  took  from  the  person  of 
Brooks  at  least  $24.70  than  that  he  so  took 
$34.70  and  gave  $10  thereof  to  Brenzel.  Un- 
der such  conditions,  the  guilt  of  Haynes  Is 
not  necessarily  Inconsistent  with  the  inno- 
cence of  Brenzel. 

Counsel  cite  and  rely  upon  Davis  y.  State, 
75  Miss.  637,  641,  23  South.  770,  where  two 
persons  were  Indicted  for  a  misdemeanor, 
and  the  testimony  was  exactly  alike  as  to 
both,  from  which  the  court  concluded  that 
l)oth  or  neither  was  guilty,  observing  as  fol- 
lows: 

"The  general  rule  that  where  two  are  jointly 
indicted  for  the  same  offense,  it  not  being  in 
its  nature  a  joint  oCenae,  the  jury  may  acgoit 
one  and  convict  the  other,  or  disagree  aa  to  the 
other,  is,  of  course,  admitted.  That  is  a  mere 
rule  of  pleading  and  practice.  They  may,  but 
when?  Only  when  the  evidence  warrants  it. 
They  may  believe  one  witness  and  disbelieve 
another ;  they  may  accept  circumstances  against 
positive  testimony ;  where  there  is  the  slightest 
difference  in  the  testimony  as  between  the  two, 
they,  weighing  that  testimony,  may  make  the 
difference.  But  in  a  case  Illie  this,  where  the 
whole  testimony  is  that  of  a  single  witness  in 
every  particular  the  same  against  one  as  the 
other,  it  is  not  legally  possible  that  a  verdict 
which  distinguishes  is  a  response  to  the  evi- 
dence." 

Counsel  also  cites  and  relies  upon  State  v. 
Wilson  &  I>avls,  3  McCord  (S.  C.)  187,  where 
there  was  under  consideration  a  charge  of 
larceny  against  two  defendants,  one  of  whom 
was  found  by  the  jury  guilty  of  grand  lar- 
ceny, and  the  other  guilty  of  petit  larceny; 
the  distinction  between  those  crimes  resting 
alone  upon  the  value  of  the  property  taken, 
and  the  evidence  showing  that  both  Joined  In 
the  taking  of  all  of  the  property  or  none. 
Of  course,  there  could  not  be  a  diffesrent 
measure  of  value  of  the  property  In  the 
hands  of  one  from  its  value  In  the  hands  of 
the  other. 

Counsel  for  appellant  does  not  contend 
that  there  is  a  want  of  sufficient  evidence  to 
sustain  the  verdict  of  guilty  as  against 
Haynes,  apart  from  Ills  contention  resting 
upon  the  theory  of  the  guilt  of  one  being  in- 
consistent with  the  innocence  of  the  other. 

We  are  of  the  opinion  that  the  Judgment 
against  appellant  Haynes  must  be  affirmed. 
It  is  so  ordered. 

MORRIS,  0.  J.,  and  MOUNT,  CHAD- 
WICK,  and  HOLCOMB,  JJ.,  concur. 


(75  Or.  m) 

HOME  TELEPHONE  &   TELEGRAPH  CO. 

OF  PORTLAND  v.  MOODIE. 

(Supreme  Court  of  Oregon.    Jan.  26,  1915.) 

1.  Telbobafhs  and  Tblephomcs  (S  10*)  — 
Rights  in  and  Use  of  Stbeet— Movino 
WiBES— Obdinance  and   Fbanchise. 

Plaintiff  telephone  company  operated  un- 
der a  franchise  providing  that,  when  any  one 
obtained  a  city  permission  to  remove  any 
building,  the  company  on  due  notice  should  ad- 
just its  wires  so  as  to  allow  an  unobstructed 


passage  of  the  building,  and  that  if  after  no- 
tice it  neglected  to  do  so  the  city  authorities 
might  do  so  at  its  expense.  A  prior  general 
ordinance  provided  that  one  desiring  to  move  a 
bouse,  etc.,  along  a  street,  should  obtain  a 
permit  from  the  superintendent  of  streets,  give 
24  hours'  notice  to  any  electric  company,  and 
pay  or  tender  in  advance  tlie  cost  of  moving 
and  replacing  its  wires.  Held,  that  the  prior 
ordinance  applied  only  so  far  as  it  was  neces- 
sary for  defendant  to  obtain  authority  to  move 
a  house,  but  that  the  company  was  not  en- 
titled to  charge  defendant  for  moving  and  re- 
placing its  wires;  that  duty  being  enjoined 
upon  It  by  its  franchise. 

[Ed.  Note. — For  other  cases,  see  Telegraplis 
and  Telephones,  Cent.  Dig.  §  6;    Dec.  Dig.   g 

2.  Statittes   (8  207*)  —  CoNSTKucnoN— Spe- 
cial AND  General  Provisions. 

Special  ^provisions  relating  to  specific  sub- 
jects control  general  provisions  relating  to  gen- 
eral subjects,  and  the  things  specifically  treat- 
ed will  be  considered  as  exceptions  to  the  gen- 
eral provisions. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  }  284 ;   Dec.  Dig.  §  207.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;   George  N.  Davis,  Judge. 

Action  by  the  Home  Telephone  &  Tele- 
graph Company  against  A.  D.  Moodle.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

On  two  counts  the  plaintiff  corporation 
seeks  to  recover  the  quantum  meruit  of  cer- 
tain services  alleged  to  have  t)een  performed 
by  It  for  the  defendant  at  his  special  In- 
stance and  request  In  moving  Its  wires  on 
certain  streets  In  the  city  of  Portland.  The 
performance  of  the  work  is  admitted  in  the 
answer,  but  all  other  averments  respecting 
it  are  denied.  The  defendant  alleges  tliat 
the  plaintiff  is  carrying  on  a  telephone  and 
telegraph  business  in  Portland  under  a  fran- 
chise containing  this  condition: 

"Whenever  any  person  or  company  shall  have 
obtained  permission  of  the  properly  constituted 
authorities  of  the  city  of  Portland  to  remove 
any  building  through  any  street  or  streets,  the 
grantee,  bis  successors  or  assigns,  if  he  or 
they  have  a  line  on  said  streets,  on  due  notice 
from  such  person  or  company,  shall  raise,  re- 
move, or  adjust  his  or  their  lines  so  as  to 
allow  an  unobstructed  passage  of  such  building, 
and  if  said  grantee,  his  successors  or  assigns, 
shall  after  said  notice  neglect  so  to  do,  the 
properly  constituted  authority  of  the  city  of 
Portland  shall,  at  the  expense  of  said  i;rantee, 
his  successors  or  assigns,  remove  said  lines  as 
far  as  they  are  an  obstruction  to  the  passage 
of  said  building." 

He  further  states  that  be  was  engaged  in 
the  business  of  house  moving  in  Portland; 
that  the  services  upon  which  the  action  is 
based  were  performed  by  the  plaintiff  under 
the  requirements  of  its  franchise  and  in  pur- 
suance of  his  notice,  after  having  been  given 
permission  by  the  dty  authorities  to  move 
the  building. 

The  reply  admits  that  the  services  consist- 
ed in  raising,  removing,  and  adjusting  plain- 
tiff's lines  so  as  to  allow  an  unobstructed  pas- 
sage for  buildings  which  were  being  removed 
by  the  defendant  under  permission  of  the  dty 
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of  Portland  after  lUTlntr  given  due  notice  to 
the  plaintiff.  It  further  contends  that  the 
work  was  i)erforraed  under  Ordinance  7683. 
The  court  made  finding  of  fact  and  conclu- 
sions of  law  In  favor  of  the  plaintiff,  and, 
from  the  ensuing  judgment,  the  defendant  ap- 
peals. 

R.  R.  Dtmlway,  of  Portland  (O.  U  Wheal- 
don,  of  Portland,  on  the  brief),  for  appellant. 
R.  W.  Montague,  of  Portland  (H.  A.  Swart 
and  Geo.  T.  Wilson,  both  of  Portland,  on  the 
brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1,1]  The  question  in  this  case  is 
whether  the  plaintiff  la  bound  by  the  terms 
of  Its  franchise  without  reference  to  the  for- 
mer general  ordinance  of  the  city  respecting 
the  moving  of  wires  to  allow  the  passage  of 
houses  being  moved  from  one  point  to  an- 
other. Ordinance  7683,  referred  to  In  the  re- 
ply, declares,  in  substance,  that  when  any 
person  desires  to  move  a  house  along  a  route 
which  crosses  or  interferes  with  the  lines  of 
any  street,  railway,  telephone,  telegraph,  elec- 
tric light,  or  other  electric  wire  line,  he 
shall,  besides  obtaining  a  permit  from  the 
superintendent  of  streets,  give  a  24  hours' 
notice  to  the  owner  or  manager  of  each 
electric  line  which  would  be  affected  by  the 
moving  of  the  house,  and  "shall  also  pay  in 
advance  or  tender  to  such  owner  or  manager 
the  amount  of  the  cost  and  expense  of  cut> 
ting,  repairing,  moving,  raising,  and  replacing 
such  wires  as  will  be  cut  or  Interfered  with 
by  moving  such  house."  It  further  provides. 
In  substance,  that  the  superintendent  of 
streets  shall  obtain  from  the  sut>erintendent 
of  fire  alarm  telegraph  an  estimate  of  the 
probable  cost  of  adjusting  the  wires  involved, 
and  that  the  amount  so  ascertained  shall 
be  the  sum  to  be  tendered  or  paid.  That 
'  enactment  also  requires  that  the  owner  or 
manager  of  each  electric  line  so  affected,  on 
receiving  the  notice  and  being  tendered  or 
paid  the  cost  or  exiiense  as  thus  computed, 
shall  readjust  his  wires  so  as  to  permit  the 
passage  of  the  house ;  and  unless  he  does  so 
the  city  authorities  shall  move  the  wires  at 
the  expense  of  the  recalcitrant  company. 
The  defendant  contends  Chat,  having  obtained 
permission  from  the  dty  to  move  the  house. 
It  was  the  duty  of  the  plaintiff  to  adjust  its 
wires  to  allow  the  passage  of  the  house 
without  any  condition  of  payment.  On  the 
other  hand,  the  plaintiff  maintains  that  the 
defendant  should  have  paid  or  tendered  the 
amount  required  by  ordinance  7683  before  it 
could  be  required  to  move  Its  wires. 


The  rule  of  construction  in  such  cases  b 
thus  stated  by  Mr.  Justice  Mayfleld  In  tbe 
case  of  City  of  Birmingham  v.  Sa  Express 
Co.,  164  Ala.  529,  588,  51  South.  159.  163: 

"Special  provisions  relating  to  specific  sub- 
jects control  general  provisions  relating  to  gen- 
eral subjects.  The  things  specially  treated 
will  be  considered  as  exceptions  to  the  general 
provisions.  When  a  specific  subject  has  been 
specially  provided  for  by  law,  it  will  not  be 
considered  as  repealed  by  a  subsequent  law 
which  deals  with  a  general  subject  m  a  gen- 
eral way,  though  the  specific  subject  and  the 
special  provisions  may  be  included  in'  the  gen- 
eral subject  apd  general  provisions" — citing 
Parker  v.  Hubbard,  64  Ala.  203;  Montgomery 
T.  B.  ft  Ij.  Ass'n,  108  Ala.  336,  18  South.  816L 

The  rule  Is  stronger.  If  anything,  where 
a  general  enactment  on  a  subject,  as  in  tlds 
case,  precedes  special  legislation.  Notwith- 
standing the  general  regulation  on  the  sub- 
ject of  readjusting  wires  for  the  purpose 
under  consideration,  the  city  of  Portland 
had  the  right  to  grant  a  franchise  to  the 
plaintiff  on  such  terms  as  seemed  most  ad- 
visable. Section  8  of  its  franchise  quoted 
above  plainly  requires  It  to  readjust  Its  wires 
whenever  it  is  called  upon  by  one  who  has 
authority  to  move  a  house  along  the  streets 
of  the  dty.  Its  duty  as  well  as  Its  privilege 
Is  measured  by  the  terms  of  Its  franchLse. 
Unless  expressly  so  authorized.  It  cannot 
make  any  charge  for  a  service  enjoined  up- 
on It  by  law.  The  former  ordinance  Is  ap- 
plicable to  the  present  situation  only  so  far 
as  it  wo  jld  be  necessary  to  obtain  authority 
to  move  the  house.  As  for  the  service  under 
consideration,  a  measure  of  compensation 
cannot  be  established  unless  one  is  authoriz- 
ed, and  we  find  no  sanction  for  it  in  the 
franchise  or  privilege  granted  by  the  dty  to 
the  plaintiff.  If  it  were  necessary  to  fix  a 
recompense  for  the  service,  the  procedure  Is 
probably  la4d  down  in  the  general  ordinance 
to  which  allusion  has  been  made.  Such  a  com- 
putation, however.  Is  not  necessary,  because 
the  duty  of  changing  wires  is  visited  upon 
the  plaintiff  by  its  franchise  without  condi- 
tion or  reward.  The  authority  under  which  it 
operates  in  the  dty  of  Portland  is  an  excep- 
tion to  the  general  rule.  The  facts  admitted 
in  the  pleading  and  disclosed  by  the  court's 
findings  did  not  authorize  the  conclusion 
reached  by  the  trial  court  In  brief,  the 
plaintiff  is  not  entitled  to  charge  for  the  serv- 
ices mentioned  because  they  constitute  part 
of  its  duty  enjoined  upon  it  by  Its  franchise. 

The  Judgment  is  reversed,"  and  the  cause 
remanded,  with  directions  to  the  drcult 
court  to  enter  Judgment  for  the  defendant 

MOORB,  a  X,  and  McBRIDB  and  BEN- 
SON, JJ.,  concur. 
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Bx  parte  JUNG  SHINQ. 
(Sapreme    Court  of   Oregon.     Jan.  19,   1916.) 

1.  Indictment  and  iNrosMATioN  (|  16*)  — 

SUCCEBSITB   iNDIOnaNTB. 

Where  relator  was  indicted  for  murder  in 
the  first  degree,  and  later  the  Constitution  of  the 
state  was  so  amended  as  to  abolish  the  death 
penalty,  conceding  that  thereby  murder  in  the 
first  degree  was  left  no  crime  for  lack  of  pun- 
ishment, the  court  properly  resubmitted  the  in- 
dictment to  the  grand  jury,  which  returned  an- 
other indictment  for  murder  in  the  second  de- 
gree, so  that  the  petitioner  be  held  on  bench 
warrant  thereunder;  since  murder  in  the  sec- 
ond degree,  being  a  distinct  and  separate  crime, 
is  nnatfected  by  snch  constitutional  amendment. 
and  since  the  court,  under  L.  O.  L.  |J  1704- 
1706,  is  given  the  requisite  authority  as  to  the 
dismissal  of  charges. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  St  83-88,  448; 
Dec  Dig.  I  15.»] 

2.  Indictment  and  Intobuation  (g  189*)  — 
Dbokezs  of  Mubdeb. 

An  indictment  charging  murder  in  the  first 
degree  includes  the  crimes  of  murder  in  the 
second  degree  and  manslaughter,  and  a  convic- 
tion of  any  one  of  the  three  may  be  had  there- 
under. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  582-595;  Dec. 
Dig.  I  189.»] 

8.  Indictuent  and  Inforkation  (I  186*)  — 

Deohees  of  Mubder. 

Trial  on  an  indictment  charging  murder  in 
the  second  degree  cannot  result  in  conviction  of 
murder  in  the  first  degree,  since  it  does  not  in- 
clude all  the  necessary  elements  of  murder  in 
the  first  degree. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  626,  675;  Dec. 
Dig.  i  185.*] 

4.  Habeas  Cospcs  ({  80*)— Obounds  fob  Re- 
lief—Irbeouxabities—Dbfeots  IN   InDICF- 

KENT. 

Habeas  corpus  will  not  afford  relief,  unless 
the  process  under  -which  petitioner  is  held  is 
not  merely  irregular,  but  void. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  26 ;  Dec  Dig.  {  SO.*] 

Department  2.  Original  application  by 
Jung  Shlng,  alias  Louie  Hing,  for  writ  at 
babeas  corpus.  Writ  dismissed,  and  peti- 
tioner remanded. 

This  is  an  original  proceeding  to  test  the 
rlgbt  of  the  sheriff  of  Multnomah  county  to 
restrain  the  petitioner  of  his  liberty.  A 
petition  for  writ  of  babeas  corpus  was  filed 
in  this  court  by  Jung  Shlng  on  December  5, 
1914,  and  on  the  same  day  an  order  of  al- 
lowance was  made,  whereupon  the  clerk  Is- 
sued tbe  writ  wbicb  commanded  the  sheriff 
of  Multnomah  county  to  certify  and  return 
tbe  time  and  canse  of  Imprisonment  or  re- 
straint on  January  16,  1915.  The  sheriff 
filed  bis  return  on  the  day  specified  in  tbe 
writ 

There  Is  no  controversy  about  tbe  facts. 
An  Indictment  was  returned  by  tbe  grand 
Jnry  of  Multnomah  county  on  March  22,  1913, 
alleging  tbe  killing  of  one  Lum  Fong,  and 
charging  tbe  petitioner,  who  was  accused  un- 


der tbe  name  of  "Louie  fflng,"  with  tbe 
crime  of  murder  in  the  first  degree.  A  liencb 
warrant  was  issued  for  the  arrest  of  peti- 
tioner, who  was,  on  November  21,  1914,  ai»- 
prebended  and  taken  into  the  custody  of  tbe 
sheriff.  Tbe  arraignment  occurred  Decem- 
ber 4,  1914,  and  a  plea  of  not  guilty  was  en- 
tered December  8,  1914.  On  motion  of  tbe 
district  attorney,  an  order  was  made  Decem- 
ber 21,  1914,  by  the  circuit  court  resubmit- 
ting tbe  Indictment  to  the  grand  Jury,  and 
on  the  following  day  an  Indictment  was  re- 
turned Into  court  charging  tbe  petitioner, 
under  tbe  name  of  "Louie  Hing,"  with  tbe 
crime  of  murder  in  tbe  second  degree  for  the 
alleged  killing  of  Lum  Fong.  After  arraign- 
ment, time  to  plead  was  waived,  and  on  De- 
cember 24,  1914,  the  petitioner  entered  a  plea 
of  not  guilty  to  tbe  second  Indictment  Pur- 
suant to  an  order  of  tbe  court  made  January 
13,  1915,  by  reason  of  tbe  second  Indictment, 
a  bench  warrant  for  the  arrest  of  petitioner 
was  Issued  on  tbe  same  day  and  Immediate- 
ly served.  The  circuit  court  fixed  January 
18,  1916,  as  tbe  time  for  the  trial  of  petition- 
er on  the  last  indictment  Tbe  district  attor- 
ney proposes  to  proceed  on  the  second  Indict- 
ment only.  Tbe  petitioner  has  been  In  tbe 
custody  of  the  sheriff  continuously  since  No- 
vember 21,  1914,  tbe  date  when  the  first 
bench  warrant  was  served. 

William  P.  Lord  and  Daniel  E.  Powers, 
both  of  Portland,  for  petitioner.  Arthur  A. 
Murphy,  of  Portland,  for  tbe  State. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  questions  presented  involve  a 
consideration  of  the  constitutional  amend- 
ment abolishing  the  death  penalty,  and  tbe 
effect,  if  any,  bad  by  that  amendment  upon 
tbe  proceeding  already  narrated.  Tbe  phase  . 
of  tbe  case  most  discussed,  however.  Is 
whether  tbe  order  resubmitting  the  first  in- 
dictment and  all  subsequent  proceedings 
were  void. 

[1]  In  tbe  petition  for  tbe  writ  It  Is  as- 
serted that  the  imprisonment  of  i)etitioDer 
violates  section  10  of  article  1,  and  Infringes 
upon  section  1  of  tbe  fourteenth  amendment, 
of  tbe  Constitution  pf  the  United  States.  At 
tbe  argument  counsel  did  not  Insist  upon  the 
contention  made  in  tbe  petition,  but  it  was 
urged  that  tbe  circuit  court  did  not  have  au- 
thority to  make  tbe  order  resubmitting  tbe 
first  indictment,  and  that,  as  a  consequence, 
ail  subsequent  proceedings  were  of  no  effect ; 
tbat,  since  the  second  indictment  is  void, 
only  tbe  first  Indictment  can  be  said  to  exist 
in  legal  contemplation ;  that,  if  a  trial  la  bad 
on  tbe  first  Indictment,  the  petitioner  could 
only  be  tried  for  murder  In  tbe  first  degree, 
tbe  crime  specifically  charged ;  but  that  the 
accused  cannot  be  tried  for  that  offeuse,  be- 
cause the  constitutional  amendment  abolish- 
ing the  death  penalty  leaves  the  crime  with- 
out a  penalty,  and  that  therefore  the  peti- 
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tioner  is  entitled  to  be  dlscbarged,  since  lie  is 
restrained  for  an  act  that  is  not  punlsbable. 

At  the  general  election  held  November  3, 
1014,  there  was  submitted  to  the  electorate  a 
proposed  constitutional  amendment  which 
reads  as  follows: 

"Article  1  of  the  Constitution  of  the  state  of 
Oregon  shall  be,  and  hereby  is,  amended  by  the 
addition  of  a  section  to  said  article  1,  and  it 
shall  be  designated  as  section  36  of  article  1. 

"Article  1. 

"Section  86.  The  death  penalty  shall  not  be 
inflicted  upon  any  person  under  the  laws  of 
Oregon.  The  maximnm  punishment  which  may 
be  inflirted  shnll  be  life  imprisonment. 

"All  provisions  of  the  Constitution  and  laws 
of  Oregon  in  conflict  with  this  section  are  here- 
by abrogated  and  repealed  in  so  far  as  they  con- 
flict herewith,  and  this  section  is  self-execut- 
ing." 

Having  received  the  required  number  of 
votes,  and  the  result  of  the  election  having 
been  proclaimed  by  the  Governor,  the  amend- 
ment is  now  a  part  of  the  organic  law  of  the 
state. 

[2,  3]  Murder  in  the  first  degree  is  defined 
by  section  1893,  L.  O.  h.  Murder  in  the  sec- 
ond degree  is  defined  by  other  sections  of  the 
Code,  and  so,  too,  is  manslaughter  defined  by 
different  sections.  "Every  i)erson  convicted 
of  murder  in  the  first  degree  shall  be  punish- 
ed with  death."  Section  1903,  L.  O.  L.  Every 
person  convicted  of  murder  in  the  second  de- 
gree shall  be  punished  by  Imprisonment  for 
life.  Section  1904,  L.  O.  h.  A  separate  sec- 
tion of  the  Code  prescribes  the  penalty  for 
manslaughter.  While  culpable  homicide  may 
present  itself  in  any  one  of  the  three  forms, 
and  although  the  three  offenses  mentioned 
are  separately  defined  by  different  and  dis- 
tinct sections  of  the  Code,  nevertheless  an  in- 
dictment charging  murder  in  the  first  degree 
also  Includes  the  crimes  of  murder  in  the 
second  degree  and  manslaughter,  and  a  con- 
viction of  any  one  of  the  three  may  \>e  bad 
on  such  indictment  Neither  the  charge  of 
murder  In  the  second  degree  nor  the  offense 
of  manslaughter  includes  the  requisite  ele- 
ments of  murder  in  the  first  degree.  If  tried 
on  the  second  indictment,  the  petitioner  could 
not  be  convicted  of  murder  in  the  first  de^ 
gree. 

It  is  not  necessary  at  this  time  to  decide 
whether  the  constitutional  amendment .  re- 
ferred to  ex  proprio  vlgore  substitutes  life 
imprisonment  for  the  death  penalty  where 
the  latter  was  the  punishment  heretofore 
prescribed ;  nor  Is  it  essential  to  the  conclu- 
sion by  us  reached  to  determine  whether  the 
state  could  proceed  upon  the  first  Indictment 
and  place  the  petitioner  on  trial  for  the  dis- 
tinct crime  of  murder  In  the  second  degree. 
Assuming,  however,  for  the  purpose  of  ai^^- 
ment  only,  that  the  constitutional  amendment 
bad  the  effect  of  stripping  what  was  the 
crime  of  murder  in  the  first  degree  of  any 
enforceable  penalty,  and  leaving  it  a  mere 
Dude  definition,  without  vigor,  because  de- 
void of  a  penalty,  and  therefore  not  a  crime 


(State  V.  Stephanus,  53  Or.  135,  99  Pac.  428, 
17  Ann.  Cas.  1146 ;  State  v.  Smith,  56  Or.  21, 
107  Pac.  980),  even  then  on  that  assumption 
there  is  no  ground  for  the  contention  that 
the  crime  of  murder  in  the  second  degree  U 
In  any  way  affected.  Murder  In  the  second 
degree  is  a  distinct  crime,  defined  by  the 
Code  the  same  now  as  before  the  amendment, 
and  it  la  punishable  the  same  now  as  before. 
The  mere  fact  that  the  Code  permits  a  con- 
viction of  murder  In  the  second  degree  on  an 
indictment  charging  murder  In  the  first  de- 
gree affords  no  room  for  the  claim  that  the 
constitutional  amendment  In  any  way  affects 
the  definition  of  the  crime  of  murder  In  the 
second  degree  or  changes  the  prescribed  pun- 
ishment. 

[4]  Did  the  circuit  court  have  the  autbortly 
to  resubmit  the  first  Indictment?  And.  if 
such  power  did  not  exist,  then  were  the  snb- 
sequent  proceedings  void?  While  considering 
these  questions,  It  must  be  borne  In  mind 
that  mere  irregularities  cannot  be  Inquired 
into,  and  the  writ  of  habeas  corpus  will  not 
afford  relief  unless  the  process  upon  which 
the  petitioner  is  being  held  is  void.  Ex  parte 
Tice,  32  Or.  179,  49  Pac.  1038 ;  Ex  parte  Fos- 
ter, 138  Pac.  849.  Throughout  the  inquiry 
we  are  also  governed  by  the  rule  that  the 
object  of  this  proceeding  la  to  ascertain 
whether  the  petitioner  was  legally  restrained 
of  bis  liberty  at  the  time  the  sheriff  made 
his  return.  lasigl  v.  Van  De  Carr,  166  U.  S. 
391,  17  Sup.  Ct.  595,  41  L.  Ed.  1045;  Ex 
parte  Dye,  32  Mont  132,  79  Pac.  689. 

The  order  complained  of  was  made  by  the 
circuit  court  Deceml>er  21,  1914,  and,  after 
giving  the  title  of  the  cause,  reads  a«  fol- 
lows: 

"Comes  now  Thomas  G.  Ryan,  deputy  district 
attorney,  and  moves  this  ])onorable  court  for 
an  order  resubmitting  this  caase  to  the  grand 
jury  of  Multnomah  county.  Or.,  on  the  ground 
and  for  the  reason  that  the  indictment  herein. 
No.  C-3143,  was  restrained  by  the  grand  jury 
of  Multnomah  county.  Or.,  on  the  22d  day  of 
March,  1913,  charging  the  above-named  defend- 
ant and  others  with  the  commission  of  the  crime 
of  murder  in  the  first  degree ;  that  since  that 
time  the  penalty  for  said  crime  has  been  abol- 
ished by  the  people  of  the  state  of  Oregon  by 
initiative  measures,  and  therefore,  in  order  to 
avoid  any  possibility  or  probability  of  error 
which  might  result  in  defeating  the  ends  of  jus- 
tice, this  motion  is  made,  and  the  court,  being 
fully  advised  in  the  premises,  and  being  of  the 
opinion  that  said  motion  should  be  granted : 

"It  is  therefore  ordered  that  this  indictment 
No.  C-3143  be,  and  the  same  is  hereby,  resub- 
mitted to  the  grand  jury  of  Multnomah  county, 
Or.,  for  such  consideration  as  they  may  deem 
fit  and  proper  in  the  premises." 

The  petitioner  plants  himself  on  the  ground 
that  the  statute  does  not  furnish  any  author- 
ity for  the  action  taken  by  the  court;  that 
the  order  was  void  with  the  result  that  the 
second  indictment  and  bench  warrant  Issued 
thereon  are  likewise  of  no  effect. 

The  Code  provides  when  an  Indictment 
must  be  set  aside  on  the  motlo<>  of  a  defend- 
ant (section  1483,  L.  O.  L.);  and,  if  set  aside 
on  such  motion,  the  case  may  be  resubmitted 
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to  the  grand  Jury  (section  1485)  in  which 
event  the  accused  must  remain  In  custody, 
unless  admitted  to  ball  (section  1486,  L.  O. 
L.).  If  a  demurrer  Is  interposed  by  a  defend- 
ant, and  if  It  is  sustained,  the  court  is  em- 
powered to  direct  that  the  case  be  resubmit- 
ted. Section  1495,  L.  O.  L.  The  four  sec- 
tions'of  the  Code  referred  to  are  all  Included 
In  chapter  8l  Section  1488  of  that  chapter 
ItroTldes  that: 

"An  order  to  aet  aside  an  indictment,  as  pro- 
vided in  this  chapter,  is  no  bar  to  a  future 
prosecution  for  the  same  crime." 

The  i>etitloner  argues  that  the  chapter  men- 
tioned only  provides  for  resubmitting  a  case 
when  a  motion  or  a  demurrer  has  been  inter- 
I)osed  by  the  accused  and  sustained  by  the 
court ;  and  for  the  purposes  of  this  case  we 
shall  assume  that  his  position  Is  well  ground- 
ed, and  also  assume  that  no  statute' thus  far 
mentioned  confers  upon  the  court  power  to 
resubmit  an  indictment  on  the  motion  of  the 
district  attorney,  as  was  done  in  the  cause  we 
are  now  considering. 

We  shall  now  consider  the  sections  of  the 
Code  permitting  the  dismissal  of  an  indict- 
ment on  the  motion  of  the  district  attorney  or 
of  the  court.  Section  1704,  L.  O.  I/.,  reads 
thus: 

"The  court  may,  either  of  its  own  motion  or 
upon  the  application  of  the  district  attorney, 
and  In  furtherance  of  justice,  order  an  action, 
after  indictment,  to  be  dismissed ;  but  in  that 
case,  the  reasons  of  the  dismissal  must  be  set 
forth  in  the  order,  which  most  be  entered  in 
the  Journal." 

It  wiU  be  observed  that  the  section  Just 
quoted  provides  for  a  dismissal  of  the  in< 
dlctment.  The  order  questioned  by  petitioner 
merely  provides  that  the  indictment  be  resub- 
mitted. 

Section  1705,  L.  O.  L.,  provides  that  the 
district  attorney  cannot  discontinue  or  aban- 
don a  prosecution  for  crime,  except  as  pro- 
vided In  section  1704;  and  finally  section 
1706,  U  O.  U,  is  to  the  effect  that  an  order 
for  the  dismissal  of  a  charge  or  action,  as 
provided  in  this  chapter,  is  a  bar  to  another 
prosecution  for  the  same  crime  If  it  be  a  mis- 
demeanor, but  It  Is  not  a  bar  if  the  crime 
charged  be  a  felony.  The  three  sections  just 
mentioned  are  all  parts  of  chapter  16.  Mur- 
der In  the  second  degree  is  a  felony,  and 
therefore,  by  the  express  terms  of  the  stat- 
ute, the  dismissal  of  an  Indictment  charging 
murder  in  the  first  degree  would  not  bar  a 
prosecution  for  murder  In  the  second  degree ; 
nor  does  section  2375,  L.  O.  L.,  strengthen 
the  argument  of  i)etltloner,  even  If  It  be  as- 
sumed that  what  was  once  murder  in  the 
first  degree  Is  now  not  a  crime  because  no 
punishment  may  be  imposed.  State  v.  Gaunt, 
IS  Or.  115, 121,  9  Pac.  55. 

If  the  order  made  by  the  court  be  deemed 
to  be  a  dismissal  within  the  meaning  of  sec- 
tion 1704,  then  by  the  terms  of  section  1706 
the  grand  jury  was  warranted  in  returning 


the  second  indictment  If,  on  the  other  hand, 
the  order  to  resubmit  did  not  amount  to  a 
dismissal,  and  if  we  treat  the  first  indictment 
as  still  pending,  nevertheless  the  grand  jury 
was  not  precluded  from  returning  the  second 
indictment.  Up  to  this  time  the  petitioner 
has  not  been  put  in  jeopardy.  State  v.  Steeves, 
29  Or.  85-107,  43  Pac  947. 

The  rule  announced  in  State  v.  Relnhart, 
26  Or.  466,  38  Paa  822,  is  decisive  of  the  ques- 
tion, and  in  that  case  the  court  uses  the  fol- 
lowing language: 

"It  is  also  claimed  that  the  power  of  the  grand 
jury  is  at  an  end  when  it  returns  an  indictment 
into  court,  and  that  it  cannot  afterward  return 
another  indictment  against  the  same  defendant 
for  the  same  offense,  unless  by  order  of  the 
court  the  case  is  resubmitted  to  them.  We  can 
find  no  warrant  in  law  for  this  contention." 

The  general  rule  is  that  successive  indict- 
ments may  be  returned  against  the  same 
person  for  the  same  offense,  unless  prevented 
by  some  obstacle,  such  as  former  jeopardy  or 
a  statute.  Stuart  v.  Commonwealth,  28  Grat, 
(69  Va.)  950,  966;  Perkins  v.  State,  66  Ala. 
457-461;    22  Cye.  223. 

It  appears  from  the  record  that  the  name 
of  the  petitioner  has  been  erroneously  en- 
tered as  Chin  Shing,  as  Jing  Shlng,  and, 
when  arraigned  on  the  second  indictment, 
Gung  Shlpg  appears  as  his  true  name.  Al- 
though in  no  way  involved  at  this  time,  still 
the  errors  mentioned  should  be  corrected. 

yiewing  the  facts  from  any  position  and  at 
any  angle  of  the  case,  the  conclusion  is  that 
the  petitioner  Is  legally  detained. 

The  writ  is  dismissed,  and  the  petitioner 
is  remanded. 

MOORE,  O.  3.,  and  BAKIN  and  BEAN,  JJ., 
concur. 

(74  Or.  381) 
BURGGRAF  v.  BROCHA  et  aL' 
(Supreme  Court  of  Oregon.     Jan.  19,  1915.) 

1.  Exchange   of  Peopertt   (8  8*)— Rescis- 
sion—Fraud— 'Evidence. 

In  an  action  to  recover  the  value  of  land, 
traded  for  other  land  title  to  which  failed,  plain- 
tiff may  give  in  evidence  a  pretended  abstract 
of  defendants'  title,  given  him  by  them,  not 
as  evidence  of  title,  but  to  prove  defendants' 
lack  of  title  to  land  in  question ;  such  ab- 
stract, as  against  the  defendants,  being  prima 
facie  proof  of  that  fact. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  ${  14-18;  Dec.  Dig.  i  8.*] 

2.  ExcHANOE    or   Pbopebtt   ({   8*)— Rescis- 
sion—Evidence. 

Where,  in  an  action  to  recover  value  of 
land,  traded  for  other  land  title  to  which  has 
failed,  evidence  of  the  value  of  the  property 
conveyed  to  defendants  in  exchange  for  theirs 
is  competent 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  {§  14-18 ;   Dec.  Dig.  $  8.*) 

8.  Evidence  (5  272*)— Admissions. 

In  a  suit  for  value  of  land,  traded  for  other 
land  to  which  title  had  failed,  the  declaration 
of  defendants  that  plaintiff  should  have  traded 
oS  the  land   before   investigating  the  title  was 
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competent,  u  tending  to  show  that  he  had  no 
faith  in  hia  own  title  to  land. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |g  1105-1107 ;   Dec  Dig.  {  272.»] 

4.  Dismissal  and  NoNstttt  ({  06*)— Pabtiks 
(S  90*)— MisJoiNDEB  or  Pabties. 

Misjoinder  of  defendants  can  be  taken  ad- 
vantage of  only  by  those  misjoined,  and  is  not 
fatal  to  the  complaint,  and  not  ground  for  a 
nonsuit. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  {§  95,  124-128 :  Dec.  Dig. 
IM;*   Parties,  Cent  Dig.  §  148;    Dec.  Dig.  { 

6.  PABTIE8  (i  75*)— MiaJOiNDBB— Waivkb  of 
Defect. 

A  defect   of   parties   in    the   complaint  is 

waived,  if  objection  is  not  raised  by  demurrer. 

[Ed.    Note. — For    other    cases,    see    Parties, 

Cent.  Dig.  a  115,  116,  167;    Dec  IMg.  f  76;* 

Pleading,  Cent  Di«.  |  494.] 

0.  Damages   ({   141*)  —  Pleading  —  Aixeqa- 

noNs  OF  Damage. 

Where  the  facts  alleged  in  the  complaint 
necessarily  involve  damage,  no  specific  allej^a- 
tion  to  that  effect  is  necessary. 

[EM.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  fi  406-408,  412,  414,  415;  Dec 
Dig.  i  141.*] 

7.  ExcHANOB  or  Pbopbbty  (S  8*)— Rescission 
—Pleading — ^Allegation  of  Fraud. 

Where,  in  an  action  for  the  value  of  land, 
traded  for  other  land  title  to  vbicb  bad  failed, 
the  complaint  charged  that  the  defendants  rep- 
resented that  they  owned  their  land  and  had 
good  title  thereto,  when  in  fact  they  did  not, 
a  clear  case  of  fraud,  at  least  constructive 
fraud,  is  made  oat 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  i$  14-18;   Dec.  Dig.  f  &•] 

8.  Injunction  (\  8*)— Motion  to  Dissoltb. 

Where  plaintiff  sues  to  recover  the  value  of 
land,  exchanged  for  land  to  which  the  defend- 
ants had  no  title,  a  motion  to  dissolve  a  re- 
straining order,  in  the  natiire  of  an  injunction, 
prohibiting  the  defendants  from  disposing  of 
the  land  in  question,  was  improperly  denied, 
since  the  suit  is  at  law,  while  injunction  is  an 
equitable  remedy. 

[EM.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  I  3;   Dec  Dig.  i  3.*] 

Department  1.  Appeal  from  Clrcnilt  Conrt, 
Multnomab  County ;  George  N.  Davis,  Judge. 

Action  by  John  Burggraf  against  Molly 
Brocba  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.   Affirmed. 

This  Is  an  action  to  recover  the  value  of 
land  traded  to  defendants  for  property  In 
Michigan  to  which  defendants  had  no  title. 
Plaintiff  and  defendants  entered  Into  an 
agreement  for  the  exchange  of  lands.  Plain- 
tiff conveyed  to  defendants  lot  1,  In  block  24, 
Tinker's  Second  addition  to  Long  Beach,  and 
lots  3,  and  4,  In  block  5,  Tinker's  North  addi- 
tion to  Long  Beach,  Wash.,  In  exchange  for  the 
IS.  E.  V*  of  section  12,  township  18  N.,  range  5 
W.,  In  Clare  county,  state  of  Michigan,  and 
six  lots  In  Ocosta,  Wash.  Said  lots  of  plaintiff 
were  incumbered  by  a  mortgage  in  the  sum  of 
$2,000.  Defendants  executed  a  deed  to  plain- 
tiff for  said  S.  E.  %  of  section  12,  township 
18  N.,  range  6  W.,  and  represented  to  plaintiff 
that  they  were  the  owners  and  had  good  tittle 
to  said  land  in  Michigan.    At  the  time  of  the 


trade  d^endants  delivered  to  plaintiff  a  pre- 
tended abstract  of  title :  but  plaintiff  alleges 
that  the  land  In  Michigan  did  not  belong  to 
defendants,  and  he  sued  to  recover  (6,000, 
the  alleged  valne  of  his  land  so  conveyed  to 
defendants.  At  the  commencement  of  the 
action  plaintiff  obtained  a  restraining  order 
to  ^oln  defendants  from  selling  w  dispos- 
ing of  any  real  property  which  tbey  might 
own  until  the  determination  of  the  action 
now  pending.  The  case  was  tried  before  the 
conrt  without  a  jury,  and  resnlted  In  a  Judg- 
ment for  the  plaintiff  In  the  sum  of  $5,000, 
from  which  the  defendants  appealed. 

W.  E.  Crltchlow,  of  Portland,  for  appel- 
lants. J.  J.  Fitzgerald  and  S.  11  Johnson, 
both  of  Portland  (B.  S.  Pague,  of  Portland,  on 
the  brief),  for  respondent. 

EAEIN,  3.  (after  stating  the  f&cts  as 
above).  [1]  The  first  assignment  of  error  is 
as  to  the  receiving  in  evidence  of  plaintiff's 
Exhibit  2,  an  abstract  Plaintiff  testified  as 
to  the  signing  of  the  agreonent,  which  pro- 
vides, among  other  things: 

"The  iiarty  of  the  second  part  [6.  F.  Brocha], 
in  consideration  of  the  premises,  agrees  to 
exchange  to  the  said  par^  of  the  first  part 
[Burggraf]  the  following  described  property  for 
the  above  described  property  as  follows :  The 
southeast  quarter  of  section  12,  township  18 
north,  of  ranee  5  west  situated  in  Clare  Coun- 
ty, state  of  Michigan — to  be  free  of  incumbrance 
except  as  to  taxes  of  1912,  which  party  of  the 
first  part  agrees  to  assume,  *  *  *  to  give 
abstract  on  the  Michigan  property,  and  a  cer- 
tificate on  the  Washington  lots." 

At  the  same  time  they  made  to  the  plaintiff 
an  affidavit  to  the  effect  that  G.  F.  Brocha  Is 
the  owner  of  the  property  described,  namely, 
the  S.  E.  %  of  secUon  12,  township  18  N.,  of 
range  6  W.,  as  a  part  of  the  basis  of  the 
trade.  Defendants  furnished  to  plaintiff  a 
pretended  abstract  of  title,  and  plaintiff 
thereupon  offered  in  evidence  the  said  alleged 
abstract,  to  which  defendants  objected  on  the 
ground  that  It  was  Incompetent  The  court 
overruled  the  objection,  and  It  was  received 
in  evidence.  The  at>8tract  was  not  offered  as 
evidence  of  the  title,  but  plaintiff  waa  seeking 
to  prove  that  defendants  did  not  have  title 
to  the  land.  See  Jaeger  v.  Harr,  62  Or.  16^ 
123  Pac.  61,  901.  And  as  against  defendants 
the  exhibit  was  prima  facie  evidence  of  that 
fact 

[2]  Assignments  Nos.  2,  3,  4,  6,  and  7  re- 
late to  the  overruling  of  c^jections  to  the 
offer  of  evidence  tending  to  show  the  value 
of  plaintiff's  property  conveyed  to  defendants 
In  exchange  for  the  Michigan  property.  One 
of  the  main  issues  tendered  was  that  plain- 
tiff'g  property  was  worth  $6,000,  the  amount 
he  seeks  to  recover.  The  prayer  for  Judg- 
ment Is  based  thereon,  and  It  was  competent 
testimony. 

[3]  ThQ  fifth  assignment  of  error  relates  to 
what  defendant  6.  F.  Brocha  said  to  a  wit- 
ness as  to  his  title  to  the  'Michigan   land. 
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The  answer  i>artlcnlarly  shows  the  relevancy 
ot  the  question.  When  he  was  spoken  to 
about  it,  Brocha  said,  "Why  didn't  he  trade 
It  off  before  he  investigated  it  [the  tlUe]?' 
which  was  clearly  competent,  as  tending  to 
show  that  he  had  no  confidence  In  his  title. 

[4-7]  The  eighth  assignment  Is  as  to  the 
denying  of  the  motion  for  nonsuit,  which  Is 
based  on  several  grounds.  The  first  reason 
given  Is  that  the  plaintiff  did  not  allege  that 
the  Michigan  property  did  not  belong  to  de- 
fendants; but  that  Is  the  charge  of  sub- 
division 4  of  the  complaint  The  second  point 
relates  to  the  misjoinder  of  defendants,  which 
is  a  defect  that  no  one  can  take  advantage 
of  except  the  persons'  mlsjolned.  It  Is  not  fa- 
tal to  the  complaint  Tleman  v.  Sachs,  52  Or. 
560,  98  Pac.  163.  Bven  a  defect  of  parties  is 
waived,  If  not  raised  by  demurrer.  See  sec- 
tion 68,  L.  O.  L.,  and  cases  there  dted.  The 
*  fourth  argument  concerns  the  allegation  of 
damages,  but  the  facts  alleged  show  damage, 
and  that  is  all  that  is  required.  The  fifth 
subdivision  is  as  to  the  failure  to  allege  the 
elements  of  fraud.  It  is  specifically  charged 
that  defendants  represented  that  they  owned 
the  Michigan  land,  and  had  good  title,  when 
In  fact  they  did  not  own  It — a  clear  case  of 
fraud,  constructive,  at  least.  If  not  criminal. 

[I]  An  Injunction  was  allowed  at  the  com- 
mencement of  this  action;  but  an  injunction 
Is  an  equitable  remedy,  and  Is  not  available 
In  law  actions.  We  think  that  upon  the 
showing  made  and  the  case  pending  plaintiff 
was  not  entitled  to  the  injunction,  and  the 
court  erred  In  denying  the  motion  to  dissolve 
It    The  Injunction  Is  hereby  dissolved. 

We  find  no  error  In  the  record.  The  Judg- 
ment Is  affirmed. 

MOORE,  O.  J.,  and  BURNBTT  and  BBN- 
SON,  JJ.,  concur.  McBRIDE,  J.,  taking  no 
part  in  the  consideration  of  this  case. 


(74  Or.  S8S)  

LAMPMAN  V.   LAMPMAN. 
(Supreme   Court  of   Oregon.     Jan.   19,   1915.) 

Execution  (§  161*)— Isscarce  of  Wkft— Mo- 
tion TO  Quash. 

Where  an  execution  issued  and  an  attempt 
to  levy  has  been  made,  it  is  improper  to  issue 
a  second  execution  while  the  first  is  still  pend- 
inir  and  the  second  writ  will  t>e  quashed  on  mo- 
tion. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  H  467-471;  Dec.  Dig.  f  161.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mar- 
lon County;    Percy  R.  Kelly,  Judge. 

Suit  for  divorce  by  Kathleen  Lampman 
against  C.  B.  Lampman,  resulting  in  decree 
for  plaintiff.  From  an  order  overruling  a 
motion  to  quash  a  second  writ  of  execution 
to  enforce  the  judgment  for  payments  for 
support  of  children,  defendant  appeals.  Re- 
versed and  remanded,  with  directions. 

On  December  23,  1912,  the  plaintiff  began 
a  suit  for  a  divorce  against  defendant  in  the 


circuit  court  for  Marion  county.  The  de- 
fendant made  no  appearance,  and  upon  a 
trial  of  the  case  a  decree  was  entered  In 
favor  of  plaintiff,  dissolving  the  bonds  of 
matrimony  then  existing  between  the  parties, 
and  awarding  the  custody  of  the  two  minor 
children  to  plaintiff,  and  directing  defendant 
to  pay  to  plaintiff  the  sum  of  $15  on  the  1st 
day  of  March,  1913,  and  $15  on  the  1st  day 
of  each  month  thereafter,  for  the  support, 
nurture,  and  education  of  such  children. 
Thereafter,  on  May  12,  1914,  an  execution 
was  Issued  to  the  sheriff  of  Marion  county 
upon  this  money  Judgment,  and  on  May  18, 
1914,  the  sheriff  filed  in  the  county  clerk's 
office  a  certificate  of  attachment  of  certain 
real  property,  which  is  all,,  so  far  as  the  rec- 
ord discloses,  that' was  ever  done  under  oi 
by  virtue  of  the  writ  On  June  20,  1914,  one 
Kathleen  Shreve,  who  certifies  that  she  Is 
identical  with  the  plaintiff,  also  certifies  that 
she  has  received  various  amounts,  aggregat- 
ing $116,  as  payments  upon  the  judgment, 
but  this  statement  Is  not  verified  and  does 
not  say  whether  or  not  she  has  received  any 
other  sums.  On  June  20,  1914,  another  exe- 
cution was  issued  by  the  county  clerk  to  the 
sheriff  of  Marlon  county  upon  the  same  Judg- 
ihent  and  on  the  same  day  the  sheriff  again 
filed  'With  the  clerk  a  certificate  of  attach- 
ment of  certain  real  property  in  Marlon  coun- 
ty. Thereafter,  on  July  20, 1914,  the  defend- 
ant, appellant  herein,  filed  a  motion  in  the 
lower  court,  asking  that  the  second  execution 
be  quashed,  and  from  an  order  overruling 
such  motion,  defendant  appeals.  There  was 
no  appearance  In  this  court  for  respondent 
by  brief  or  otherwise. 

PhUlp  Gilbert  and  A.  O.  Oondlt,  both  of 
Salem,  for  appellant  Page  &  Roberts,  of 
Salem,  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  There  are  several  reasons  assigned 
by  appellant  to  justify  a  reversal  of  the  or- 
der made  by  the  circuit  court,  but  it  will  not 
be  necessary  to  consider  more  than  one. 

It  appears  from  the  record  that  there  are 
two  writs  of  execution  out  at  the  present 
time,  and  that  there  has  been  an  attempted 
levy  under  each. 

"If  a  writ  has  been  isBued,  and  its  execution 
commenced,  it  mast  first  be  completed  before  a 
new  writ  can  issue.  *  •  •  After  a  levy  is 
made,  the  plaintiff  has  no  right  to  wantonly 
abandon  it ;  and  if  he  does  so,  and  procures  the 
issuing  of  an  alias  writ,  or  if  under  any  circum- 
stances an  alias  issues  while  a  levy  under  a 
prior  writ  remains  undisposed  of,  such  alias 
may  be  quashed."  Freeman  on  Executions  (2d 
Ed.)  i  60. 

And  the  same  doctrine  has  been  approved 
by  this  court     Wright  v.  Young,  6  Or.  87. 

It  follows  that  the  order  overruling  the 
motion  to  quash  the  second  writ  of  execution 
should  be  reversed  and  the  cause  rcroahded, 
'With  directions  to  allow  the  motion. 


•For  other  cases  lee  same  topic  and  section  NUMBER  in  Dee.  Dig.  t  Am.  Dig.  Key-Mo.  Series  A  Rep'r  Indezea 
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ANDERSON  et  aL  t.  PHEGLEY  et  al. 

(Supreme  Court  of  Oregon.     Jan.  19,  1915.) 

Appeal  and  Ebbob  (§  1177*)— Affibmancej— 
Reuand— FuBTHKB  Pbocbedinos— NEW  Is- 
sues. 

Where  the  issues  presented  to  the  trial 
court  were  well  defined,  and  the  evidence  was 
directed  to  the  issues  as  framed,  and  there  was 
nothing  in  the  pleadings  to  mislead  defendant 
R.,  the  Supreme  Court  having  decided  the  is- 
sues presented  on  the  entire  record  as  made  and 
determined  by  the  questions  presented,  and  judg- 
ment having  heen  affirmed,  the  court  could  not 
remand  the  cause  to  the  end  that  R.  might  file 
a  new  answer  presenting  new  and  different 
questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  4597^604,  4606^610; 
Dec.  Dig.  8  1177.*] 

In  Banc.    On  rehearing.    Affirmed. 
For  former  opinion,  see  142  Pac.  593. 

Earl  C.  Bronaugh,  of  Portland  (Teal,  Mi- 
nor ft  Wlnfree,  of  Portland,  on  the  brief), 
for  appellant  W.  C.  Hale,  of  Grants  Pass 
(O.  S.  Blancbard  and  George  H.  Durham, 
both  of  Grants  Pass,  on  the  brleQ,  for  re- 
spondents. 

HARRIS,  J.  This  conrt  on  May  26,  1914, 
affirmed  the  decree  appealed  from,  and  on 
July  7th  denied  a  petition  for  rehearing. 
The  mandate  was  issued  July  8th,  and  re- 
corded by  the  clerk  of  the  circuit  court  on 
July  23d.  Thereafter  In  the  month  of  July 
the  defendant  Robinson  filed  a  motion  to 
recall  the  remittitur.  The  motion  to  recall 
was  not  for  the  purpose  of  correcting  any 
mere  clerical  mistake  in  the  mandate,  nor 
to  make  it  conform  to  the  decree  of  this 
court;  but  the  motion  was  in  effect  a  peti- 
tion for  a  rehearing  and  a  modification  of 
the  decree.  The  remittitur  was  returned 
August  4th,  and  on  November  10th,  after  the 
expiration  of  the  March  term  of  court,  the 
motion  to  recall  was  denied,  and  thereupon 
the  mandate  was  again  sent  to  the  clerk  of 
Josephine  county.  Thereafter  the  mandate 
was  directed  to  be  returned  and  was  receiv- 
ed by  the  clerk  of  this  court  November  28th. 
This  court,  on  its  own  motion,  on  December 
1st,  ordered  that  the  mandate  be  recalled  and 
granted  a  petition  for  a  rehearing,  and  the 
case  was  heard  anew  January  4,  1915.  At 
the  last  hearing  the  plaintiffs  contended  that 
jurisdiction  to  make,  the  order  entered  De- 
cember 1st  did  not  exist,  on  the  theory  that 
the  termination  of  the  March  term  divested 
the  appellate  court  of  any  power  to  modify 
the  decree  rendered.  It  Is  not  necessary 
to  determine  any  question  of  Ju'rlsdlction,  be- 
cause of  the  conclusion  reached  after  again 
fully  considering  the  case  on  its  merits; 
and  we  shall  therefore  assume,  but  not  de- 
cide, that  this  court  had  power  to  recall  the 
order  complained  of. 

The  plaintiffs  were  the  owners  of  mining 
property.      The    Galice    Consolidated    Mines 


Ompany,  hereinafter  referred  to  as  the 
"corporation,"  owned  a  group  of  unpatent- 
ed mining  claims  adjoining  the  property  of 
plaintiffs.  The  corporation  on  June  10,  1904, 
gave  a  note  for  $2,000  to  the  Grants  Pass 
Banking  &  Trust  Company,  and  for  the  pur- 
pose of  securing  this  note  the  corporation 
gave  a  mortgage  covering  its  group  of  min- 
ing claims.    The  plaintiffs  on  November  16, 

1905,  obtained  a  decree  in  the  circuit  coart 
for  Josephine  county  against  the  corpora- 
tion restraining  the  latt^  from  maintaining 
a  ditch  on  the  property  of  plaintiffs  and  also 
secured  a  judgment  for  $2,500  as  damages. 
Plaintiffs  commenced  a  law  action  against 
the  corporation  November  18,  1905,  and  on 
April  25,  1906,  obtained  a  judgment  for  $2,- 
600.  A  second  mortgage  was  given  by  the 
corporation  to  Grant  Phegley  on  October  17, 

1906,  to  secure  a  note  of  that  date.  Prior  to 
March  16,  1907,  the  bank  assigned  its  note 
and  mortgage  to  Grant  Phegley,  so  that 
Phegley  then  became  the  owner  of  both 
mortgages.  Phegley  was  contemplating  the 
foreclosure  of  his  mortgage  and  entered  into 
negotiations  with  plaintiffs  with  a  view  of 
forming  a  "pooling  agreement"  to  handle  the 
property  of  plaintiffs  and  the  adjoining 
group  of  mining  claims  covered  by  the  mort- 
gages. The  negotiations  resulted  In  an  agree- 
ment between  the  plaintiffs  and  Phegley, 
which  agreement,  after  reciting  the  above- 
mentioned  judgment  for  |2,500,  the  judgment 
for  $2,600,  the  first  and  second  mortgages. 
Is  as  follows: 

"Whereas,  the  said  Grant  Phegley  is  desirous, 
with  all  convenient  dispatch,  of  acquiring  title 
to  the  said  mortgaged  premises  of  the  Galice 
Consolidated  Mines  Company  and,  upon  doing 
so,  desires  to  make  a  consolidation  of  said  prop- 
erties with  their  appurtenant  water  rights,  wiUi 
the  said  properties  and  water  rights  of  the  par^ 
ties  of  the  nrst  part,  for  the  purpose  of  effect- 
ing a  joint  sale  of  said  properties: 

"Now  therefore,  in  consideration  of  the  prem- 
ises, and  the  sum  of  one  dollar  by  each  of  the 
parties  hereto  to  the  other  respectively  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledg- 
ed, the  said  parties  hereby  covenant  and  agree 
to  and  with  each  other  that,  upon  the  acquisi- 
tion of  the  title  to  the  said  mortgaged  premises 
of  the  Galice  Consolidated  Mines  Company  by 
the  said  Grant  Phegley  within  the  period  of 
eighteen  months  from  this  date,  the  said  parties 
of  this  agreement  will  pool  their  respective 
properties  for  the  purpose  of  making  a  joint 
sale  thereof  upon  the  following  basis,  to  wit: 

"The  united  properties  shall  be  valued  at  the 
minimum  price  of  twenty-six  thousand  dollars 
($26,000.0()),  and,  if  said  properties  shall  be 
sold  for  said  price,  the  parties  of  the  first  part 
shall  receive  thereof  and  therefrom  the  sum  of 
sixteen  thousand  dollars  ($16,000.00),  and  the 
party  of  the  second  part  the  sum  of  ten  thou- 
sand dollars  ($10,000.00),  and  any  amount  real- 
ized upon  such  sale  in  excess  of  twenty-six 
thouaand  dollars  ($26,000.00)  shall  be  equally 
divided  between  the  parties  to  this  agreement; 
that  is,  one-half  of  such  excess  to  the  parties  of 
the  first  part ;  and  one-half  thereof  to  the  party 
of  the  second  part ;  and,  until  such  sale  is  made, 
it  is  understood  and  agreed  between  the  parties 
hereto  that  the  said  T.  K.  Anderson  shul  rep- 
resent the  party  of  the  second  part  as  his  agent 
and  representative  upon  the  said  properties  of 
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the  Galice  Consolidated  Mines  Company,  when 
acquired  b;  the  said  party  of  the  second  part, 
until  such  contemplated  sale  is  made  of  the 
joint  properties,  and  shall  supervise  all  neces- 
sary assessment  work  and  ditch  repair  and 
maintenance  required  to  be  done  by  said  party 
of  the  second  part  to  maintain  and  bold  bis  ti- 
tle thereto,  and  shall  receive,  for  such  super- 
vision, the  sum  of  forty  dollars  ($40.00)  per 
month,  to  be  paid  to  said  Anderson  monthly 
by  the  said  party  of  the  second  part;  and  it 
is  understood  and  agreed  that  the  said  party  of 
the  second  part  shall,  during  the  term  of  said 
Anderson's  employment  and  until  said  joint  sale 
can  b«  effected,  do,  at  his  own  expense,  all  nec- 
essary assessment  work  and  repairs,  mainte- 
nance and  use  of  the  ditches  and  water  rights 
appurtenant  to  the  said  properties  hereafter 
spoken  of  as  the  Phegley  properties,  as  may  be 
requisite  and  necessary  to  maintain  his  title 
thereto. 
"It  is  further  agreed  between  the  parties  here- 
,  to  that  the  said  Grant  Pbegley  shall  use  his  in- 
fluence to  have  the  said  Galice  Consolidated 
Mines  Company,  the  appellant  in  the  said  ap- 
peals now  pending  in  the  Supreme  Court  of 
the  state  of  Oregon,  dismiss  the  same  at  the  ap- 
pellant's costs,  with  all  convenient  dispatch, 
and  that,  thereupon,  the  said  parties  of  the  first 
part  shall  cause  an  order  of  sale  and  execution 
to  be  issued  upon  their  respective  decree  and 
judgments  against  the  said  Galice  Consolidated 
Mines  Company,  and  cause  the  same  to  be  suld 
at  public  auction  as  by  law  required,  and  to  bid 
in  the  same  at  such  sales  for  the  amounts  due 
from  the  said  judgment  debtor  to  the  parties  of 
the  first  part  upon  their  said  decree  and  judg- 
ments, and  also,  if  necessary,  for  the  amounts 
due  to  the  said  Grant  Pbegley  upon  bis  assign- 
ed mortgage  for  two  thousand  dollars  ($2,000.- 
00)  and  his  other  mortgage  for  six  thousand 
dollars  ($6,000.00),  and  for  the  purpose  of  such 
sale,  the  said  parties  of  the  first  part  are  here- 
by authorized  to  bid,  in  their  own  names,  the 
amounts  due  upon  said  mortgages  with  like 
effect  so  far  as  said  bidding  is  concerned  as  if 
they  were  the  owners  thereof,  and  their  receipt 
to  the  sheriff  or  county  clerk  of  Josephine  coun- 
ty for  the  amounts  due  on  said  mortgages,  shall, 
for  the  purpose  of  such  bidding  and  sale,  stand 
in  lieu  of  the  actual  payment  of  cash  to  said 
sheriff  at  such  sale,  and  such  bidding  may  be 
dpne  either  by  the  parties  of  the  first  part  as 
the  judgment  creditors  upon  said  judgments  or 
by  the  said  T.  K.  Anderson  in  person  for  con- 
venience in  handling  the  same,  as  may  be  deem- 
ed most  advantageous,  or  bid  said  property  sub- 
ject to  said  mortgages.  In  case,  however,  that 
said  appeals  shaU  not  be  dismissed,  then  the 
said  party  of  the  second  part  shall  forthwith 
proceed  to  foreclose  his  mortgages,  and  cause  a 
sale  thereunder  of  the  said  mortgaged  premises, 
to  be  made  with  all  convenient  dispatch,  to 
the  end  that  said  Phegley  may  acquire  title  to 
the  said  mortgaged  premises,  as  soon  as  possible 
for  the  purpose  of  this  pooling  agreement;  in 
which  case,  the  said  properties  shall  be  bid  in 
either  by  the  said  Phegley,  or  by  the  said  parties 
of  the  first  part,  or  one  of  them,  on  the  same 
terms  and  conditions  as  above  provided  for. 

"It  is  further  agreed  between  the  parties  that 
whoever  of  the  parties  shall  bid  in  the  said 
mor^aged  premises  at  execution  or  mortgaged 
foreclosure  sale,  shall  do  so  pursuant  to  the 
terms  of  this  agreement,  and  that  the  rights  of 
all  parties  to  this  instrument  shall  be  respected 
and  preserved  thereby  and  thereunder,  with  due 
regard  to  the  existing  priorities. 

"It  is  further  agreed  between  the  parties  here- 
to that  should  it  become  necessary  to  repnir  the 
ditch  now  belonging  to  the  Galice  Consolidated 
Mines  Company,  and  crossing  the  lands  of  the 
parties  of  the  first  part^  the  maintenance  of 
which  is  covered  by  said  injunction  in  order  to 
preserve  and  hold  the  water  right  appurtenant 
to  said  mortgaged  premises,  and  in  order  to 
effect  the  sale  of  said  joint  properties  contem- 


plated herein,  that  the  parties  of  the  first  part 
will  permit  the  same  to  be  done,  but  that  such 
permission  and  such  repair  shall  be  deemed  per- 
missive and  temporary  only,  and  done  and  suf- 
fered for  the  pniposea  aforesaid,  without  in  any 
wise  modifying  said  injunction  order,  and  with- 
out prejudice  to  the  rights  of  the  said  parties 
of  the  first  part  under  said  injunction  in  any 
way  whatsoever;  and  this  pooling  contract  and 
agreement  is  to  remain  in  force  for  the  period 
of  thirty-six  months,  only,  from  the  date  of  this 
execution,  and  If  a  sale  of  the  joint  properties 
shall  nut  be  made  by  the  parties  hereto  within 
that  time,  then,  unless  the  time  therefor  shall 
be  extended  by  joint  agreement  of  the  parties 
hereto,  the  said  parties  of  the  first  part,  in  the 
event  that  said  Phegley  properties  shall  have 
been  sold .  and  purchased  by  the  parties  of  the 
first  part,  or  any  of  them,  upon  their  execu- 
tions issued  in  consequence  of  the  dismissal  of 
said  appeals,  the  said  parties  of  the  first  part 
shall  be  deemed  to  own  the  lands  so  purchas- 
ed by  them  subject,  however,  to  the  prior  mort- 
gage thereon  of  two  thousand  dollars  ($2,000.00) 
and  interest  in  favor  of  said  party  of  the  second 
part,  and  subject  to  the  right  of  the  said  party 
of  the  second  part  to  redeem  the  said  Phegley 
lands  from  said  sale  should  the  parties  of  the 
first  part  pay  off  the  first  mortgage  upon  his 
second  mortgage  within  the  time  allowed  there- 
for by  statute  and,  in  case  said  mortgaged  lands 
shall  be  sold  on  a  foreclosure  of  said  mortgages, 
and  the  title  thereto  purchased  under  such  sale 
by  the  said  party  of  the  second  part,  and  no 
sale  of  the  joint  properties  be  made  within  the 
time  limited  therefor,  then  the  liens  acquired  by 
the  said  parties  of  the  first  part  upon  said  lands, 
by  virtue  of  their  said  decree  and  judgments, 
shall  not  be  affected  by  said  mortgage  sale,  but 
the  said  parties  of  the  first  part  shall  be  enti- 
tled to  have  and  receive  out  of  said  mortgaged 
lands  the  amount  due  them  upon  their  respec- 
tive decree  and  judgments  subordinate  only  to 
the  first  mortgage  of  two  thousand  dollars  ($2,- 
000.00)  and  interest  upon  said  premises;  in 
other  words,  if  this  pool  agreement  shall  not 
be  finally  executed  by  the  sale  of  said  joint 
premises  hereunder,  the  respective  rights  and 
priorities  of  the  parties  hereto  shall  not  be 
affected  by  anything  done  hereunder  for  the 
purpose  of  carrying  this  agreement  into  exe- 
cution." 

Thereafter  Ph^ley  commenced  a  suit  to 
foreclose  bis  mortgage  covering  the  group 
of  unpatented  mining  claims  owned  by  tlie 
corporation,  and  on  April  29,  1907,  he  obtain- 
ed Judgment  and  a  decree  of  foreclosurei 
wherein  the  amounts  and  priorities  of  the 
above-mentioned  Judgments  and  mortgages 
were  ascertained  and  determined.  Pursuant 
to  an  order  of  sale,  the  property  was,  on  June 
15,  1907,  duly  sold  by  the  sheriff  to  Grant 
Pbegley  for  $15,432.56;  that  sum  being  the 
amount  of  the  mortgages  and  Judgments. 
Although  no  cash  was  paid,  nevertheless  the 
plaintiffs  and  Phegley  signed  and  delivered 
to  the  sheriff  an  Instrument  which,  after  re- 
citing the  amounts  to  which  Phegley  and 
plaliitlffs  were   entitled,   reads   as   follows: 

"Whereas,  by  the  terms  of  an  agreement 
made  aiid  executed  by  the  said  Anderson,  Wil- 
liamson and  Phillip,  and  Grant  Pbegley,  of 
date  March  16,  1907,  and  acknowledged  Jun* 
15,  1907,  by  said  Anderson  and  Pbegley,  it  it 
provided  that  either  of  said  parties  may  bid 
m,  at  said  foreclosure  sale,  the  said  mortgaged 
premises  without  prejudice  to  the  rights  and 
priorities  of  the  said  parties  respectively,  and 
whereas,  at  said  sale,  held  at  the  courthouse  in 
Grants  Pass,  Josephine  county,  Oregon,  on  said 
June  15, 1907,  the  said  property  was  so  bid  in 
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by  the  said  Grant  Pbegley  ander  and  in  com- 
pliance witli  the  terms  of  their  aaid  agreement 
of  March  16,  1907,  and,  as  trustee  for  the  said 
Anderson,  Williamson,  Phillip,  and  Pheeley,  the 
said  parties  do  hereby  receipt  Joseph  Russell, 
sheriff  of  Josephine  county,  Oregon,  the  ofiScer 
mailing  said  sale,  the  sum  of  fifteen  thousand 
four  hundred  thirty-two  dollars  and  fifty-six 
cents   (115,432.56).''^ 

At  the  same  time  Phegley  signed  and  de- 
livered  to   plaintiffs   a   writing   as   follows: 

"Whereas,  on  the  15th  day  of  June,  1907,  the 
undersigned.  Grant  Phegley,  bought  at  sheriff's 
sale,  held  in  Josephine  county,  Oregon,  certain 

Sroperties  belonging  to  the  Galice  Consolidated 
lines  Company,  at  a  foreclosure  sale,  in  suit 
wherein  the  said  Grant  Phegley  was  plaintiff 
and  the  Galice  Consolidated  Mines  Company, 
T.  K.  Anderson,  H.  A.  Williamson  and  A.  Phil- 
lip were  defendants,  for  the  aggregate  gum  of 
fifteen  thousand  four  hundred  thirty-two  dol- 
lars and  fifty-six  cents  ($15,432.56),  of  which 
said  sum  the  said  Grant  Phegley  is  entitled  to  a 

griority  to  the  amount  of  two  thousand  five 
undred  and  fifty  dollars  and  sixty-three  cents 
($2,550.63),  the  said  Anderson,  Williamson  and 
PbUlip,  are  next  entitled  to  the  snm  of  -five  thou- 
sand nine  hundred  sixty-one  dollars  and  nine- 
ty-three cents  ($5,961.03),  and  the  said  Grant 
Phegley  is  thereafter  entitled  to  the  balance  of 
six  thousand  nine  hundred  twenty  dollars  ($6,- 
920.00)  and  the  said  Grant  Phegley,  if  such  sale 
shall  be  confirmed  and  sheriff's  deed  made  to 
him  under  such  sale,  shall  and  will  hold  the 
said  property  in  trust  for  himself  and  the  said 
Anderson,  Williamson  and  Phillip,  as  their  in- 
terests appear  respectively  in  said  decree  of 
foreclosure  and  order  of  sale,  and  in  accordance 
with  the  terms  of  a  certain  agreement  between 
the  said  parties,  of  date  March  16,  1907,  to 
which  agreement  this  memorandum  shall  be 
attached  as  a  part  thereof." 

The  sale  on  foreclosure  was  duly  confirmed 
and  a  sheriff's  deed  delivered  to  Phegley,  the 
deed  being  recorded  September  13,  1907.  At 
some  time  in  June,  1907,  Phegley  sold  an  un- 
divided one-half  of  his  individual  Interest 
to  defendant  Robinson,  and,  in  October  of  the 
same  year,  defendant  Robinson  acquired  the 
remaining  interest  owned  by  Phegley.  The 
time  limit  expressed  in  the  agreement  of 
March  16,  1007,  having  expired,  and  a  sale 
of  the  properties  described  in  the  agreement 
tiot  having  been  made,  the  plaintiffs  com- 
menced a  suit  against  defendant  to  foreclose 
the  agreement  The  complaint  contained  a 
recital  of  the  facts  substantially  as  they  are 
hereinbefore  stated. 

Phegley  did  not  contest  the  suit,  but  the 
defendant  Robinson  answered.  The  answer 
of  defendant  Robinson  in  substance  alleged 
that  the  purpose  and  legal  effect  of  the  "pool- 
ing agreement"  was  to  vest  the  legal  title  in 
Phegley  for  the  purpose  of  making  a  sale  of 
the  proiierties  and  a  distribution  of  the  pro- 
ceeds of  sale  to  the  respective  parties;  and 
If  a  sale  was  not  made  the  agreement  had 
the  effect  of  preserving  and  extending  the 
judgment  liens  of  the  plaintiffs  for  a  period 
of  three  years  in  addition  to  the  statutory 
period  of  redemption.  The  defendant  Robin- 
son claimed  in  her  answer  that  the  "pooling 
agreement"  only  gave  the  plaintiffs  the  right 
to  redeem  within  a  period  of  60  days  after 
March  16,  1910,  and,  since  plaintiffs  had  not 


redeemed  within  that  time,  they  had  forfeit- 
ed all  their  right  The  answer  also  alleged 
that  plaintiffs  had  breached  the  contract  In 
various  ways,  and  by  reason  thereof  had  for- 
feited all  their  rights ;  but  as  to  this  allega- 
tion defendant  did  not  offer  any  evidence. 
Practically  no  evidence  was  offered  by  plain- 
tiffs except  the  Judgment  rolls  In  three  cases 
referred  to  in  the  evidence  as  the  first  con- 
tract foreclosure  suit  (see  Anderson  v.  Robin- 
son, 67  Or.  172,  109  Pac.  1118,  110  Pac.  975), 
the  receiver's  suit  (see  Anderson  v.  Robinson, 
63  Or.  228,  126  Pac.  988,  127  Pac.  546),  and 
the  Phegley  foreclosure  suit  which  last  case 
terminated  in  the  sheriff's  deed  to  Phegley. 
The  defendant  did  not  offer  any  evidence  ex- 
cept a  letter  written  to  Phegley  by  an  attor- 
ney representing  Anderson. 

The  trial  court  rendered  a  decree  ordering 
a  sale  of  the  mining  claims  and  a  distribo- 
tion  of  the  proceeds  to  plaintiffs  and  defend- 
ant Robinson  in  accordance  with  the  priorities 
determined  by  the  agreement  of  March  16, 
1907,  and  that  the  surplus,  if  any,  be  paid 
to  defendant  Robinson  as  the  assignee  of 
Phegley.  The  decree  of  the  trial  court  was 
affirmed  by  this  court  Anderson  v.  Phegley, 
142  Pac.  503. 

At  all  stages  of  this  case  up  until  the  last 
hearing  the  defendant  Robinson  has  contend- 
ed that  the  pooling  agreement  served  only 
to  extend  for  three  years  the  time '  within 
which  the  plaintiffs  could  redeem;  that 
"plaintiffs  had  no  further  right  in  or  to  said 
property";  and  that  "a  decree  should  be  here 
entered  dllsmissing  plaintiffs'  complaint,  re- 
quiring Phegley  to  deed  over  the  property  to 
appellant  Emma  G.  Robinson,  free  of  any 
trust  or  charge;  and  that  plaintiffs  be  de- 
clared to  have  no  right  or  Interest  in  or  to 
said  property." 

We  have  again  carefully  examined  the  en- 
tire record  and  considered  all  the  authorities 
cited  at  the  different  hearings  and  questions 
presented,  with  the  result  that  we  are  brought 
to  the  conclusion  that  the  sheriff's  deed,  to- 
gether with  the  instrument  signed  by  Pheg- 
ley and  plaintiffs  and  the  pooling  agreement 
created  a  trust  At  the  final  hearing  counsel 
for  defendant  Robinson  agreed  that  the  court 
correctly  construed  the  contract  as  creating 
a  trust  and  not  an  equitable  mortgage.  Not 
even  by  any  strained  construction  of  the  lan- 
guage of  the  Instrument  can  It  be  said  that 
the  parties  intended  that  the  transaction 
should  merely  serve  as  an  extension  of  the 
statutory  time  within  which  plaintiffs  might 
redeem.  However,  the  defendant  now  con- 
tends that  the  cause  should  be  remanded, 
with  directions  permitting  the  filing  of  a  new 
answer  presenting  new  and  different  qnes- 
tions.  The  issues  presented  to  the  trial  court 
were  clean  cut  and  well  defined.  The  evi- 
dence was  directed  to  the  Issues  framed. 
There  was  nothing  In  the  pleadings  that 
might  have  misled  defendant  Robinson.  Mc- 
Phee  V.  Kelsey,  45  Or.  290,  78  Pac.  224.    Thli 
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court  bas  decided  the  Issues  presented  on  the 
entire  record  as  that  record  was  made  by  the 
parties.  B?very  Issue  raised  by  the  pleadings, 
every  question  presented  by  the  record,  and 
every  right  asserted  In  the  pleadings  or  claim- 
ed from  the  evidence  by  any  of  the  litigants 
has  been  decided  and  determined.  The  case 
as  made  by  the  record  has  been  fully  ad- 
judicated, and  this  court  cannot  now  remand 
the  cause  for  the  purpose  of  framing  what 
would  be  equivalent  to  a  new  case. 

Counsel  urged  at  the  argument  that  de- 
fendant Robinson  had  expended  considerable 
sums  of  money  for  the  preservation  of  the 
property;  that  these  expenditures  benefited 
plaintiffs  as  well  as  defendant ;  that  the  pro- 
ceeds of  sale  should  first  be  applied  to  reim- 
burse defendant;  and  that  therefore  an  ac- 
counting should  be  ordered.  As  already  stat- 
ed, every  issue  made  by  the  record  has  been 
adjudicated,  and  nothing  further  Is  required 
to  be  done  to  enable  a  complete  determina- 
tion of  the  case  presented  on  appeal.  The  de- 
cree rendered  leaves  nothing  undone.  If  any 
party  to  this  litigation  has  expended  mon- 
eys for  the  preservation  of  the  property,  and 
if  It  is  equitable  that  reimbursement  be 
made,  then  no  doubt  the  trial  court  will,  on 
a  proper  showing  and  in  an  appropriate  pro- 
ceeding, adjust  the  rfghts  of  the  parties  in 
conformity  with  equitable  principles. 

The  former  opinion  is  adhered  to,  and  the 
decree  affirmed. 

(75  Or.  108) 

STIRES  V.  SHERWOOD  et  al. 
(Supreme  Court  of  Oregon.    Jan.  19,  1915.) 

1.  Relkabb  (J  29*)— Joint  Tort-Feasqks— 
iRelease  or  Onk  ob  Mobe  of  Severai. 
Tort-  Feasobs. 

Where  a  number  of  policemen  sued  for 
false  imprisonment  acted  together  with  one 
common  purpose  in  committing  the  acts  com- 
plained .of,  an  unconditional  release  of  certain 
of  the  defendants  from  all  liability,  without  any 
reservation  of  plaintiff's  right  of  action  against 
another  defendant  who  refused  to  settle,  dis- 
charged such  other  defendant,  as  plaintiff  had 
but  one  cause  of  action  for  which  he  could 
have  but  one  satisfaction,  and,  when  it  was  un- 
qualifiedly discharged  as  to  any  one  liable  upon 
it,  it  was  dead  and  he  could  not  again  enforce  it. 
[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  S§  64-70;    Dec.  Dig.  i  29.*] 

2.  Appeai,  and  Erbob  (S  781*)  —  DisiassAi. 
or  Appeal— Effect  of  Settlemknt. 

'  Where,  pending  an  appeal  from  a  judgment 
for  defendants  in  an  action  for  false  imprison- 
ment, plaintiff  settled  with  defendants  and  ex- 
ecuted a  release,  nothing  was  left  for  the  Su- 
preme Court's  consideration  but  a  mere  aca- 
demic question^  and  the  appeal  would  be  dis- 
missed on  motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  63-80,  3122;  Dec.  Dig.  t 
781.*] 

In  Banc.  Appeal  from  Circuit  Court, 
Multnomah   County;    W.  N.   Gatens,  Judge. 

Action  by  Harry  Stires  against  Benjamin 
P.  Sherwood  and  others.    Judgment  for  de- . 


fendants,  and  plaintiff  appeals.    On  motion 
to  dismiss  appeal.    Appeal  dismissed. 

Harold  V.  Newlin  and  John  A.  Jeffrey, 
both  of  Portland,  for  appellant  Henry  A. 
Davie,  W.  P.  La  Roche,  City  Atty.,  Piatt  & 
Piatt,  Beach,  Simon  &  Nelson,  and  Grifllth, 
Leiter  &  Allen,  all  of  Portland,  for  respond- 
ents. 

BURNETT,    J,    [1]  The    defendants    are 
composed  of  14  members  of  the  police  force 
of  the  city  of  Portland  and  certain  surety 
companies  who  subscribed  their  official  bonds. 
The  action  is  for  false  Imprisonment    After 
reciting  the   appointment   of   the  individual 
defendants  and   their  several   qualifications 
by  filing  a  bond  underwritten  by  the  different 
surety  companies   mentioned,  the  complaint 
alleges  that  the  defendant  officers,  while  act 
Ing  together  In  their  capacity  as  patrolmen, 
but  without  any  order,  warrant,  or  process  of 
any  court  authorizing  them  to  do  so,  arrested 
the  plaintiff  against  his  will  on  a  pretended 
charge  of  having  committed  some  felony,  the 
nature  of  which  was  not  disclosed  to  him,  ex- 
cept by  Intimating  to  him  that  he  was  an 
opium  smoker.    The  quality  and  extent  of  his 
subsequent  Imprisonment  and  discharge  with- 
out any  hearing  are  detailed  in  the  complaint 
Alleging  damages  in  the  sum  of  $5,000,  he  de- 
mands judgment  against  all  the  defendants. 
In  their  joint  answer  the  defendants  admit 
that  the  individual  officers  were  acting  to- 
gether in  the  affair  of  which  complaint  Is 
made,  and  allege  other  things  not  necessary 
to  be  here  mentioned.    The  reply  traversed 
the  allegations  of  the  answer.      At  a  subse- 
quent jury  trial  when  the  plaintiff  rested  his 
case,  the  court  directed  a  nonsuit  as  to  all 
the  parties  except  two  officers  and  their  sure- 
ties, and  at  the  end  of  all  the  evidence  di- 
rected a  verdict  In  favor  of  the  remaining 
defendants.    The    plaintiff    afterwards"  ap- 
pealed.   The  defendant  Sherwood  now  moves 
for  an  order  dismissing  the  appeal  for  the 
reason  that  the  cause  of  action  sued  upon  has 
been  extinguished  by  the  act  of  the  plaintiff 
and  there  are  no  real  issues  to  be  determined 
upon  the  appeal.    Appended  to   the  motion 
is  an  affidavit  of- the  attorney  for  the  moving 
defendant  reciting  the  history  of  the  case  and 
stating  substantially  that  the  plaintiff  had 
settled  with  and  discharged  seven  of  the  In- 
dividual defendants  with  their  surety  compa- 
ny for  $225,  and  six  others  and  their  under- 
writer for  $200,  for  the  injuries  which  he 
claimed  to  have  suffered  as  stated  in  his 
complaint    Annexed  to  the  affidavit  as  an 
exhibit  is  a  copy  of  a  written  release  of  the 
six  and  their  surety  substantially  as  follows: 
"Know  all   men   by  these  presents,   that  I, 
Harry    Stires,    •    •    •    for   and   in   considera- 
tion of  the  sum  of  $200  to  me  in  hand  paid  by 
the  National   Surety    Company,   a   corporation, 
*    *    •    and   Lee   Martin,  A.   L.  Long,  M.   W. 
LlUis.  Douglas  Lelsy,  W.  L.  Miller  and  Enoch 
A.  Stover,  all  of  Portland,  Oregon,  the  receipt 
whereof  is  hereby  acknowledged,  hereby  release 
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and  forever  discharge  said  National  Surety 
Company  and  said  Lee  Martin,  A.  L.  Look, 
M.  W.  Lillis,  Douglas  Leisy,  W.  L.  Miller  and 
Enoch  A.  Slover,  of  and  from  all  liability  to 
me  for,  and  on  account  of,  and  by  reason  of,  the 
damages  sustained  by  me  on  account  of  having 
been  forcibly  removed  from  my  room  In  the 
Idora  Hotel  in  the  city  of  Portland  and  placed 
under  arrest  by  the  said  (individuals,  naming 
them)  on  the  22d  day  of  June,  1912,  and  from 
all  claim,  demand,  right,  or  cause  of  action  of 
whatever  nature  arising  or  to  arise  from,  or 
on  account  of,  my  arrest  on  the  22d  day  of 
June,  1912,  and  on  account  of  my  imprison- 
ment on  the  22d,  23d,  and  24th,  and  25th  days 
of  June,  1912,  it  being  the  express  intention  of 
the  undersized,  Harry  Stires,  to  release  the 
said  (individuals,  naming  them)  from  any  and 
all  liability  on  account  of  the  acts  hereinbefore 
mentioned,  which  acts  were  performed  by  the 
aforesaid  parties  while  they  were  acting  as  po- 
lice patrolmen  of  the  city  of  Portland,  state 
aforesaid,  and  it  also  being  the  express  inten- 
tion of  the  undersigned,  Harry  Stires,  to  release, 
acquit,  and  forever  discharge  the  said  National 
Surety  Company,  said  company  being  surety  on 
the  bonds  of  the  aforesaid  police  patrolmen 
(naming  them)  at  the  time  the  undersigned  was 
arrested  and  imprisoned  as  aforesaid.  In  wit- 
ness whereof,  I  have  hereunto  set  my  hand  and 
seal  this  3d  day  of  September,  1914. 

''Harry  Stires.    [Seal.]" 

This  instrument  was  executed  under  seal 
in  the  presence  of  two  subscribing  witnesses 
and  acknowledged  by  Stires  before  a  notary 
public.  In  a  counter  affidavit  plaintiff's  a^ 
tomey  declares  substantially  that,  after  tbe 
Judgment  of  tbe  circuit  court  was  rendered, 
be  attempted  to  settle  the  whole  controversy  ; 
but,  as  the  defendant  Sherwood  and  bis  sure- 
ty refused  to  pay  any  sum  whatever  in  dis- 
charge of  plaintiff's  claim,  the  affiant  nego- 
tiated with  the  other  defendants  with  tbe  re- 
sult stated  above.  He  contends  that  he  did  not 
contemplate  tbe  entire  satisfaction  of  plain- 
tiff's claim,  bnt  intended  only  to  effect  a  par- 
tial release  and  satisfaction  of  the  same.  He 
appends  copies  of  correspondence  had  be- 
tween himself  and  tbe  attorneys  of  the  re- 
leased defendants,  too  voluminous  to  reprint 
in  full  in  an  opinion. 

It  will  be  observed  that  there  are  no  reser- 
vations or  conditions  in  the  release,  the  terms 
of  which  are  admitted  by  the  parties.  On 
the  face  of  that  document,  it  is  an  absolnte 
discharge  of  the  parties  named  from  all  lia- 
bility on  account  of  the  cause  of  action  de- 
scribed In  the  complaint  The  plaintiff  al- 
leges, and  it  Is  admitted  by  the  defendants 
in  their  Joint  answer,  that  the  parties  who 
made  the  arrest  and  committed  the  other 
acts  complained  of  in  the  complaint  were  act- 
ing together  with  one  common  purpose.  The 
allegation  and  admission  fixed  the  status  of 
the  defendant  officers  as  Joint  tort-feasors,  if 
they  are  at  all  to  blame..  The  well-estab- 
lished rule  of  law  is  that  tbe  absolute  dis- 
charge of  one  Joint  tort-feasor  from  liability 
on  account  of  the  alleged  tort  is  a  release  of 
all  the  others.  The  reason  of  the  precept  is 
that  the  plaintiff  has  but  one  cause  of  action 
and  can  reap  but  one  satisfaction. 

There  are  some  apparent  variations  from 
this  doctrine.  One  is  that  an  agreement  not 
to  sue  one  of  the  culpable  parties  Is  no  bar 


to  an  action  against  the  other.  This  depends 
upon  the  principle  that  Joint  tort-feasors  are 
Jointly  and  severally  liable  and  that  any  in- 
dividual against  whom  action  is  instituted 
cannot  complain  of  the  nonjoinder  of  his  fel- 
lows. It  can  make  no  difference  in  principle 
whether  tbe  nonjoinder  is  a  gratuity  on  the 
part  of  the  plaintiff,  or  whether  he  has  been 
moved  to  that  course  by  monetary  considera- 
tions. The  authorities  strongly  support  this 
apparent  exception:  Bell  v.  Perry,  43  Iowa, 
368;  Texarkana  Tel.  Co.  v.  Pemberton,  86 
Ark.  329,  111  S.  W.  257 ;  Louisville  Times 
Co.  V.  Lancaster,  142  Ky.  122,  133  S.  W. 
1155 ;  Matheson  v.  O'Kane,  211  Mass.  91,  97 
N.  B.  638,  39  L.  B.  A.  (N.  S.)  476,  Ann.  Cas. 
1913B,  267 ;  Smith  v.  Dixfe  Park  &  Amuse- 
ment (3o.,  128  Tenn.  112, 167  S.  W.  900;  Bob- 
ertson  v.  Trammell,  98  Tex.  364,  83  S.  W. 
1098;  Id.,  37  Tex.  Civ.  App.  53,  83  S.  W.  25a 

It  is  also  stated  by  some  writers  and  Judg- 
es that  a  partial  settlement  only  may  be  ef- 
fected without  prejudice  to  the  chose  in  ac- 
tion against  the  others,  where  one  of  the 
wrongdoers  pays  a  valuable  consideration  to 
the  plaintiff  and  secures  from  him  a  release 
when  it  is  expressly  agreed  between  the  con- 
tracting parties  that  the  discharge  of  tbe  one 
shall  not  bar  the  action  against  the  remain- 
ing defendants.  In  such  cases,  however,  the 
amount  paid  extinguishes  pro  tanto  the 
amount  of  damages  otherwise  recoverable 
from  the  other  parties  in  subsequent  litiga- 
tion. The  authorities  favoring  this  proposi- 
tion proceed  upon  the  theory  that  the  inten- 
tion of  the  parties  to  the  contract  should  gov- 
ern where  it  Is  expressed  in  the  terms  of  the 
stipulation  between  them.  Supporting  this 
view  are  such  cases  as  Atchison,  etc.,  Ry.  Co. 
v.  Classin  (Tex.  Civ.  App.)  134  S.  W.  358 ;  St 
Louis,  I.  M.  &  8.  Ry.  Co.  v.  Bass  (Tex.  Civ. 
App.)  140  8.  W.  860;  J.  Rosenbanm  Grain 
Co.  V.  Mitchell  (Tex.  Civ.  App.)  142  S.  W.  121 ; 
Kropidlowskl  v.  Pfister  &  Vogel  Leather  Co., 
149  Wis.  421,  135  N.  W.  839,  39  L.  R.'  A.  (N. 
S.)  509 ;  Blackmer  v.  McCabe.  86  Vt.  303,  85 
Atl.  113;  Edens  v.  Fletcher,  79  Kan.  139,  88 
Pac.  784, 19  L.  B.  A.  (N.  S.)  618.  Others  put 
It  upon  the  principle  that  considering  to- 
gether both  the  feature  embodying  the  re- 
lease and  the  reservation  of  right  to  pursue 
the  remaining  wrongdoers,  such  an  instru- 
ment is  properly  construed  as  a  covenant  not 
to  sue  the  party  discharged. 

Many  other  authorities  hold  that  an  abso- 
lute discharge  of  one,  although  accompanied 
by  the  reservation  of  right  to  sue  other  de- 
fendants, still  operates  as  a  discharge  of  all 
of  them.  The  teaching  of  these  precedents 
Is  that  the  contracting  parties  have  no  right 
to  give  an  effect  to  their  stipulation  preju- 
dicial to  the  rights  of  other  individuals,  and 
that  their  reservation  is  simply  void  as  con- 
trary to  the  general  effect  and  design  of  the 
document  This  principle  is  supported  by  the 
following  citations:  McBride  v.  Scott  132 
Mich.  176,  93  N.  W.  243,  61  L.  B.  A.  445» 
102  Am.  St  Rep.  416,  1  Ann.  Cas.  61 ;   Dncey 
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T.  Patterson,  37  Colo.  216,  86  Pac.  109,  9  L. 
B.  A.  (N.  S.)  1066,  119  Am.  St  Rep.  284,  11 
Aon.  Cas.  393;  Flynn  t.  Manson,  19  CaL 
App.  400,  126  Pac.  181;  Abb  v.  Northern 
Pac.  Ry.  Co.,  28  Wash.  428,  68  Pac.  954,  58 
L.  R.  A.  293,  92  Am.  St  Rep.  864;  Dulaney 
T.  Baffum,  173  Mo.  1,  73  S.  W.  125;  Burns 
V.  WomWe,  131  N.  O.  173,  42  S.  B.  573; 
Farmers'  Savings  Bank  v.  Aldrlcfa,  153  Iowa, 
144,  133  N.  W.  383;  Lonlsvllle  4  N.  R.  Co. 
V.  Allen  (Fla.)  65  South.  8. 

In  the  Instant  case,  however,  none  of  these 
departures  from  the  orlj^nal  mie  appear, 
and  the  mere  mention  of  them  Is  suf&clent 
The  release  of  the  contracting  defendants  Is 
absolute  and  wlthont  reservation  or  condi- 
tion. Counsel  for  the  plaintiff  contends  that 
he  has  a  right  to  show  the  circumstances  un- 
der which  the  release  was  made  for* the 
purpose  of  interpreting  that  document  It  Is 
Immaterial  whether  this  contention  is  sound 
or  not  in  the  present  case;  for,  giving  to 
the  affidavit  for  plaintiff  and  the  appende<l 
correspondence  full  effect  as  matters  of  fact 
the  drciimstances  disclosed  thereby  are  sim- 
ply that  be  was  endeavoring  to  effect  a  set- 
tlement with  all  the  defendants,  one  of  whom 
with  his  surety  was  not  willing  to  settle; 
whereupon  for  a  valuable  consideration  paid 
to  the  plaintiff  the  latter  released  all  the 
other  defendants.  Relying  upon  such  deci- 
sions as  that  rendered  by  Mr.  Chief  Justice 
Shaw  in  Dunbar  v.  Dunbar,  71  Mass.  (5 
Gray)  103,  the  plaintiff  contends  for  liberal- 
ity In  construing  the  effect  of  the  release, 
but  in  that  very  opinion  the  learned  Jurist 
laid  down  the  principle  In  this  language: 

"Where  general  words  are  used,  and  there  Is 
nothing  in  the  instrument  to  limit  them,  the 
words,  as  in  other  instruments,  are  to  be  con- 
strued most  strongly  against  the  releasor." 

The  instrument  In  question  Is  plain  and 
simple  In  its  structure,  and  its  language  must 
be  construed  according  to  the  ordinary  mean- 
ing. Indeed,  there  is  no  room  for  mere  con- 
stmction.  The  document  speaks  for  itself 
and  must  be  given  effect  according  to  its 
obvious  terms.  According  to  the  practically 
nnanlmous  voice  of  the  precedents,  uncondi- 
tioned as  it  l9.  It  oi>erate8  to  release  all  who 
were  concerned  in  the  case  as  defendants. 
Mooney  v.  Chicago,  239  111.  414,  88  N.  E. 
194;  Wallner  v.  Chicago  Consol.  Tract.  Co., 
245  IlL  149,  91  N.  B.  1053 ;  Horgan  v.  Bos- 
ton Elev.  Ry.  Co.,  208  Mass.  287,  94  N.  B. 
386 ;  Laughlln  v.  Bxcelslor  Powder  Mfg.  Co., 
153  Mo.  App.  608,  134  S.  W.  116;  Howard 
V.  J.  H.  Harris  Plumbing  Co.,  154  N.  C.  224, 
70  S.  B.  285;  Peterson  v.  Wiggins,  230  Pa. 
631,  79  Atl.  767;  Sircey  v.  Hans  Rees'  Sons, 
155  N.  C.  296,  71  S.  B.  310;  Hubbard  ▼.  St 
Louis  &  M.  R.  Co.,  173  Mo.  249,  72  S.  W. 
1073 ;  Chicago  Herald  Co.  v.  Bryan,  195  Mo. 
574,  92  S.  W.  902;  Rogers  v.  Cox,  66  N.  J. 
Law,  432,  50  Atl.  143;  Dufnr  v.  Boston  & 
M.  Ry.  Co.,  75  Vt  165,  53  AO.  1068;  Allen  v. 
Kuland,  79  Conn.  405,  65  Att.  138,  118  Am.  St 


Rep.  146,  8  Ann.  Cas.  344 ;  Snyder  v.  Mutual 
Tel.  Co.,  135  Iowa,  215,  112  N.  W.  776,  14  h. 
R.  A.  (N.  S.)  321 ;  Brewer  v.  Casey,  196  Mass. 
384,  82  N.  E.  45;  Cleveland,  etc.,  Ry.  Co.  v, 
HlUlgoss,  171  Ind.  417,  86  N.  B.  485,  131  Am. 
St  Rep.  268. 

[2]  Any  one,  whether  culpable  or  not,  may 
buy  his  peace  from  an  aggrieved  suitor  for 
a  price,  and  this  will  put  a  quietus  upon  any 
remedy  against  the  person  paying  the  mon- 
ey; but  it  does  not  discharge  the  cause  of 
action  as  to  remaining  offenders.  On  the 
other  hand,  if  the  complainant  for  a  valuable 
consideration,  unconditionally  releases  a 
single  wrongdoer  from  the  cause  of  action,  it 
operates  to  discharge  all  others  concerned 
Jointly  in  the  tort  with  the  one  released.  In 
short  while  there  may  be  many  individuals 
whom  a  plaintiff  may  sue  or  not  as  he 
chooses,  although  possibly  influenced  on  that 
point  by  monetary  considerations  moving  from 
those  who  escape  his  litigation,  yet  he  has 
but  one  cause  of  action  for  which  be  can  have 
but  one  satisfaction ;  and  when  once  it  is  un- 
qualifiedly discharged  as  to  any  one  liable  up- 
on it  he  can  never  again  enforce  it  It  Is 
dead.  A  contrary  rule  would  allow  an  In- 
jured party  to  levy  damages  upon  his  several 
adversaries  In  detail  until  he  had  reaped 
ample  satisfaction  and  even  profit,  and  then 
to  gamble  for  more  on  the  uncertainties  of 
jury  trials.  It  would  thus  encourage  liti- 
gation which  the  law  abhors.  The  result  is 
an  end  of  the  controversy  leaving  for  onr 
consideration  a  mere  academic  question.  Un- 
der such  circumstances,  the  practice  is  to 
dismiss  the  appeal  on  motion  of  the  respond- 
ent Moores  v.  Moores,  36  Or.  261,  59  Pac. 
327;  Llvesley  v.  Johnston,  48  Or.  40,  84 
Pac.  1044 ;  Thomas  v.  Booth-Kelly  Co.,  62  Or. 
534,  97  Pac.  1078,  132  Am.  St  Rep.  713; 
State  ex  rel.  v.  Webster,  58  Or.  376,  114  Pac. 
932 ;  Dulaney  ▼.  Buffum,  173  Mo.  1,  73  S.  W. 
125. 

The  appeal  is  dismissed. 


(74  Or.  399) 
STATE  V.  TOUNO. 
(Supreme  Court  of   Oregon.     Jan.  19,   1916.) 

1.  Criminal  Law   (|  1158*)— AppeaI/— Find- 
ings OP  Fact. 

Findings  of  fact  by  the  trial  conrt  have 
the  force  of  a  verdict 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §|  3061-3066,  3070,  3071, 
30T4 ;  Dec.  Dig.  {  1158.*] 

2.  Statutes  (j  181*)— Constbuction. 

The  object  of  construing  statutes  is  to  as- 
certain the  legislative  intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |S  259,  263 ;   Dec  Dig.  i  18L*] 

3.  Statutes  (K  174,  175*)— CoNSTEtrcTioN. 

Unambiguous  statutes  should  not  be  con- 
strued. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i§  254,  266;   Dec.  Dig.  {§  174, 176. •] 
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4.  Statutks  (I  228*)— "Pbovibo"— Office  of. 
The  olBce  of  a  "proTiao"  a  to  limit  or  re- 
■train  the  preceding  enactmenta,  and  cannot  be 
held  to  enlarge  such  enactments. 

lEA.  Note.— For  other  cases,  see  Statntea, 
Cent  Dig.  {  310 ;    Dec.  Dig.  !  22S.* 

For  other  definitions,  see  Words  and  Phraaea, 
Flrat  and  Second  Serlea,  Proviso.] 

6.  Masteb  and  Sebtant  ({  13*)— Hottbs  of 
buplotment  —  statutes  —  cow8ibuction 
— "Nbcessabt  Refaibb." 

Laws  1913,  p.  169,  {  2,  declares  that  no 
person  shall  be  employed  in  any  mill,  factory, 
or  manufacturing  establishment  more  than  ten 
honra  in  any  one  day,  except  watchmen  and 
employte  engaged  in  making  necessary  repairs, 
provided  that  employes  may  work  overtime,  not 
to  exceed  three  boars,  upon  payment  therefor. 
Held  that,  as  the  proviso  does  not  enlarge  the 
exception,  the  prohibition  does  not  apply  to  a 
servant  in  a  sawmill  engaged  in  making  ordi- 
nary repairs  necessary  to  the  conduct  of  the 
business,  although  they  were  not  unusual,  and 
would  in  any  case  have  to  be  made  sooner  or 
later,  for  the  term  "necessary  repairs"  should 
be  construed  as  convenient  or  needful  repairs; 
It  not  being  the  purpose  of  the  Legislature  to 
discourage  the  Immediate  repairing  of  machin- 
ery (citing  Words  and  Phrases,  Necessary  Re- 
pairs). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  14 ;   Dec.  Dig.  {  13.»] 

In  Banc.  Appeal  from  Circuit  Court,  Lake 
County;    Henry  L.  Benson,  Judge. 

James  Young  was  convicted  of  crime,  and 
he  appeals.  Reversed,  and  defendant  dis- 
charged. 

On  May  11,  1914,  the  defendant,  James 
Toung,  was  Indicted  by  the  grand  Jury  of 
Lake  county  for  the  violation  of  the  provi- 
sions of  chapter  102,  General  liaws  of  Ore- 
gon 1913,  by  employing  one  William  Harrey 
for  more  than  10  hours  in  one  day — ^to  wit, 
for  11  hours.  The  cause  was  tried  before 
the  court  without  the  intervention  of  a 
Jury.  Based  upon  a  stipulation,  the  court 
made.  In  substance,  the  following  findings  of 
fiict:  That  the  above-named  defendant, 
James  Young,  for  more  than  a  year  last  past 
has  been,  and  now  is,  operating  a  sawmill 
engaged  in  the  manufacture  of  lumber,  in 
Lake  county,  Or.,  and  was  so  occupied  on  the 
8th  day  of  May,  1914;  that  said  sawmill 
Is  such  a  mill,  factory,  and  manufacturing 
establishment  as  is  contemplated  by  chapter 
102  of  the  General  Laws  of  Oregon  for  the 
year  1913 ;  that  on  the  8th  day  of  May,  1914, 
James  Young  employed  and  caused  one  Wil- 
liam Harvey  to  work  in  said  mill  for  11 
hours;  that  William  Harvey  is  regularly 
employed  at  such  mill  in  making  repairs  to 
the  machinery,  equipment,  and  appliances, 
and  was  so  employed  on  the  Sth  day  of  May, 
1914,  for  a  period  of  11  hours;  that  William 
Harvey  was  not  on  the  Sth  day  of  May, 
1914,  a  watchman;  that  the  repairs  which 
William  Harvey  made  on  that  date  in  the 
mill  were  such  repairs  as  are  required  in  all 
sawmills  for  the  purpose  of  keeping  the  ma- 
chinery, equipment,  and  appliances  in  good 
working  order,  and  were  the  repairs  which ; 


are  ordinarily,  regularly,  and  continuously 
required  in  all  mills  and  factories,  and  were 
in  that  sense  necessary  repairs  in  such  mill, 
but  that  they  were  not  necessary  in  the  sense 
that  a  failure  to  make  them  involved  im- 
mediate or  imminent  danger  to  life  or  prop- 
erty, and  that  at  said  time  in  said  mill  there 
existed  no  other  emergency  where  life  or 
property  was  or  is  in  imminent  danger ;  that 
William  Harvey  did  not  receive  pay  at  the 
rate  of  time  and  one-half  the  regular  wage 
for  ail  time  in  excess  of  10  hoars  of  such 
work:  that  defendant  refused  to  pay  such 
excess.  Based  upon  the  findings  of  tact, 
the  court,  as  a  conclusion  of  law,  found  tliat 
the  defendant,  James  Young,  was  guilty,  and 
adjudged  that  he  pay  a  fine  of  (50.  The  de- 
fendant appeals. 

W.  Lair  Thompson,  of  Lakevlew,  for  ap- 
pellant Geo.  M.  Brown,  Atty.  Gen.  (O.  C. 
Gibbs,  Dlst  Atty.,  of  Lakeview,  and  A.  M. 
Crawford,  Ex  Atty.  Gen.,  on  the  brief),  for 
the  State. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1-(]  SecUon  2,  c.  102,  Laws  1913,  p.  169,  is 
as  follows: 

"No  person  shall  be  employed  in  any  mill, 
factory  or  manufacturing  establishment  in  this 
state  more  than  ten  hours  in  any  one  day,  ex- 
cept watchmen  and  employ^  when  engaged  in 
making  necessary  repairs,  or  in  case  of  emer- 

tency,  where  life  or  property  is  in  imminent 
anger;  provided,  however,  employes  may  work 
overtime  not  to  exceed  three  hours  in  any  one 
day,  conditioned  that  payment  be  made  for  said 
overtime  at  the  rate  of  time  and  one-half  the 
regular  wage." 

The  question  for  determination  is  whether 
or  not  the  defendant  is  guilty  of  the  violation 
of  this  statute  upon  the  facts  as  stipulated 
and  found  by  the  court  The  findings  of 
fact  of  the  trial  court  have  the  force  and 
effect  of  a  Jury's  verdict,  and  It  is  necessary 
only  to  examine  the  conclusion  of  law  de- 
duced therefrom.  The  question  arises  as  to 
the  construction  of  the  words  "necessary  re- 
pairs." If  it  was  the  legislative  intent  that 
necessary  repair  work  should  not  be  Included 
in  those  employments  which  when  continued 
for  more  than  ten  hours  were  denounced 
by  the  Legislature,  then  the  defendant  is  not 
guilty.  In  the  brief  of  the  Attorney  General 
the  case  is  stated  thus: 

"If  the  phrase  'necessary  repairs,'  as  there 
used,  means  the  usual  and  ordinary  repairs 
rP!;ularly  and  continuously  required  in  all  mills, 
fnctorips,  and  manufacturing  establishments  to 
keep  the  machinery  and  equipment  in  that  good 
working  order  which  la  necessnry  for  their 
most  economical  operation,  William  Harvey 
was  within  the  exception  of  the  statute ;  the 
provision  requiring  the  payment  of  time  and 
oae-half  the  regular  wage  for  all  time  worked 
in  excess  of  ten  hours  was  inoperative  (as  to 
him),  and  the  conviction  of  the  defendant  for 
his  failure  and  refusal  so  to  pay  Harvey  must 
be  set  aside.  On  the  other  hand,  if  the  phrase 
'necessary  repairs,'  as  used  in  thp  section  quoted, 
means  only  such  repairs  as  are  indispensable  to 
the  immediate  and  continued  operation  of  a  mill, 
factory,    or    manufacturing    establishment,    and 
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for  tbe  want  of  which  Buch  mill,  factory,  or 
manufacturing  establishment  would  immediately 
be  forced  to  close  down  and  cease  operations 
CDtirelj,  William  Harvey  was  not  within  the 
•zception  of  the  eUtate.    *    •    • " 

The  cardlBal  point  in  tbe  construction  of 
a  statute  is  to  ascertain  the  Intention  of  the 
Legislature.  Such  intention  and  the  object 
aimed  at  controls  the  literal  interpretation  of 
particular  language  In  a  statute,  and  an 
expression  capable  of  more  than  one  mean- 
ing must  be  taken  in  the  sense  harmonizing 
with  such  intent  State  v.  Simon,  20  Or. 
SfS5,  28  Pac  170;  Northern  Counties  Trust 
T.  Sears,  30  Or.  388,  41  Pac.  931,  35  L.  R. 
A.  188;  26  Am.  &  Eng.  Ency.  Law,  697.  By 
the  flrst  general  rule  of  statutory  construc- 
tion we  are  not  permitted  to  interpret  that 
which  has  no  need  of  interpretation.  It  Is 
only  wben  tbe  act  in  question  is  of  doubtful 
or  ambiguous  meaning  that  tbe  province  of 
construction  or  interpretation  begins.  26  Am. 
ft  Eng.  Ency.  Law,  597,  698;  Hamilton  t. 
Bathbone,  175  U.  S.  421,  20  Sup.  Ct.  155, 
44  L.  Ed.  219.  It  was  held  by  this  court  in 
Dutro  V.  Ladd,  50  Or.  120,  91  Pac.  459,  that, 
wben  the  language  of  a  statute  is  clear  and 
unambiguous,  the  court  should  declare  the 
meaning  Imported,  and  not  resort  to  rules 
of  construction  for  some  other  meaning. 
From  a  review  of  tbe  statute  it  would  seem 
that  there  Is  no  necessity  for  applying  to  it 
any  of  the  rules  of  construction.  Tbe  lan- 
guage is  plain  and  unambiguous,  and  should 
be  applied  according  to  Its  obvious  meaning 
without  tbe  application  of  any  of  the  artt- 
flclal  rules  of  construction.  From  tbe 
whole  context  it  appears  that  the  law  in- 
hibits generally  employing  a  person  in  a  mill, 
factory,  or  manufacturing  establishment 
more  than  ten  hours  in  one  day.  Excepted 
from  this  provision  are:  (1)  watchmen;  (2) 
employ^  wben  engaged  in  making  necessary 
repairs;  and  (3)  persons  employed  in  case  of 
an  emergency  where  life  or  property  is  in 
Imminent  danger.  There  is  a  proviso  attach- 
ed which  applies  to  all  employes  conditioned 
that  they  may  work  overtime  not  to  exceed 
three  hours  in  any  one  day  upon  tbe  pay- 
ment at  the  rate  of  time  and  one-half  the 
regular  wage.  This  proviso  we  construed  In 
State  V.  Bunting,  139  Pac.  731,  735,  in  tbe 
nature  of  a  mild  penalty,  and  as  an  assist- 
an<5e  in  tbe  enforcement  of  tbe  law  in  cases 
of  the  infraction  thereof  by  reason  of  em- 
ployment for  a  short  time  in  excess  of  that 
directed.  If,  however,  we  assume  that  tbe 
statute  Is  somewhat  ambiguous,  and  apply 
the  rules  of  construction,  we  shall  reach 
the  same  point  by  another  path.  Mr.  Black 
on  Interpretation  of  Laws  (2d  Ed.)  p.  428, 
states: 

"When  the  technical  terms  are  used  with 
technical  precision,  the  distinction  between  a 
proviso  and  an  exception  is  this :  An  exception 
exempts  absolutely  from  the  operation  of  an 
enactment,  while  a  proviso  defeats  Its  opera- 
tion conditionally.  An  exception  taltes  out  of 
an  enactment  something  which  would  otherwise 
be  part  of  the  subject-matter  of  it;    a  proviso 


avoids  it  by  way  of  defeasance  or  excuse. 
There  is  also  a  well-known  distinction  between 
an  exception  in  the  purview  of  tbe  act  and  a 
proviso  in  this  respect.  If  there  be  an  excep- 
tion in  the  enacting  clause  of  a  statute,  it  must 
be  negatived  in  pleading,  but  a  separate  proviso 
need  not  be,  and  that  although  it  is  found  in 
the  same  section  of  the  act,  if  it  be  not  referred 
to  and  ingrafted  on  the  enacting  clause." 

In  Campbell  ▼.  Jackman  Bros.,  140  Iowa, 
475,  118  N.  W.  755.  27  L.  K.  A.  (N.  S.)  288, 
a  case  involving  the  construction  of  tbe  liq- 
uor laws  of  the  state  of  Iowa,  In  which  it 
was  insisted  that  in  the  use  of  an  exception 
it  should  not  receive  a  construction  that 
would  absolutely  exempt  from  the  operation 
of  the  law  liquor  dealers,  the  court  said: 

"The  effect  of  any  sweeping,  {general  statu- 
tory provision  which  is  followed  by,  or  coupled 
witJi,  an  express  exception  naturally  and  neces- 
sarily depends  upon  the  nature  and  extent  of 
the  exception,  and,  if  this  be  of  sncb  character 
as  to  emasculate  the  principal  clause  or  render 
any  of  Its  terms  meaningless,  the  courts  are 
nevertheless  required  to  give  effect  to  such  ex- 
ception, whatever  they_  may  think  of  the  candor 
or  want  of  candor  which  controlled  the  phrase- 
ology of  the  law.  »  •  •  The  office  of  an  ex- 
ception in  the  statute  is,  generally  speaking,  to 
take  or  exclude  from  the  operation  of  tbe  stat- 
ute certain  things  or  subjects  which  would  oth- 
erwise be  included  therein  (see  Bouvier's  Law 
Dictionary),  and,  where  the  exception  is  clearly 
expressed  and  is  within  the  constitutional  pow- 
er of  tbe  Legislature,  those  who  question  its  jus- 
tice, wisdom,  or  policy  must  seek  the  remedy  at 
the  hands  of  the  Legislature  itself." 

The  Supreme  Court  of  Oklahoma,  in  Lead- 
er Printing  Co.  v.  Nicholas,  6  Okl.  802,  50 
Pac.  1001,  in  determining  the  effect  of  a 
double  exception,  held  that  a  double  excep- 
tion or  proviso  which  is  capable  of  two  cou- 
stnictious,  the  one  of  which  would  render 
the  use  of  the  flrst  exception  meaningless, 
and  the  other  of  which  would  give  effect  to 
both  exceptions,  should  receive  a  construc- 
tion that  would  give  effect  tu  both.  In  tbe 
case  under  consideration,  if  tbe  Legislature 
had  Intended  to  require  the  payment  of  time 
and  one-half  for  overtime  to  employes  en- 
gaged in  necessary  repair  work,  there  would 
have  been  no  need  to  have  included  in  the 
section  the  words  "except  watchmen  and 
employes  when  engaged  in  making  necessary 
repairs,"  for  the  reason  that  the  proviso  for 
time  and  one-half  covered  every  class  of 
employment  In  a  mill,  factory,  or  manufac- 
turing establishment.  In  other  words,  if 
the  proviso  for  time  and  one-half  for  over- 
time applies  to  employ^  engaged  In  neces- 
sary repair  work,  then  the  exception  exclud- 
ing repairmen  above  quoted  is  meaningless. 
The  office  of  a  proviso  is  to  limit  or  restrain 
preceding  enactments,  and  cannot  be  held 
to  enlarge  tbe  scope  of  such  preceding  enact- 
ment Stiers  v.  Mundy  (Ind.  App.)  89  N.  E. 
959.  It  Is  said  in  Minis  v.  U.  S..  15  Pet  423, 
10  L.  Ed.  791: 

"Tfie  office  of  a  proviso,  generally,  is  either 
to  except  something  from  the  enacting  clause,  or 
to  qualify  or  restrain  its  generality,  or  to  ex- 
clude some  possible  ground  of  misinterpreta- 
tion of  it,  as  extending  to  cases  not  intended 
by  the  Legislature  to  be  brought  within  its  par- 
view." 
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The  word  "necessary"  must  be  construed 
in  the  connection  In  which  it  Is  used.  It  la 
a  word  susceptible  of  rarious  meanings.  It 
may  Import  absolute  physical  necessity,  or 
that  which  Is  only  convenient  or  useful  or 
essential.  5  Words  and  Phrases,  p.  4705. 
The  courts  have  many  times  construed  the 
word  "necessary,"  and  It  has  almost  nnl- 
Tersally  been  held  to  mean  needful  or  con- 
venient ;  especially  is  this  the  case  where  the 
word  Is  used  in  conjunction  with  other  and 
stronger  terms.  In  McCuIloch  v.  Maryland, 
4  Wheat  413.  4  L.  Ed.  579,  Mr.  Chief  Jus- 
tice Marshall,  holding  the  authority  vested 
in  the  United  States  Congress  to  pass  neces- 
sary laws  to  carry  Into  effect  the  powers 
granted  to  that  body,  had  the  following  to 
say  In  regard  to  the  meaning  of  the  word 
"necessary": 

"Is  it  true  that  this  is  the  sense  in  which  the 
word  'necessary'  Is  always  used?  Does  it  al- 
ways import  an  absolute  physical  necessity  so 
strong  that  one  tbini;  to  which  another  may  be 
termed  necessary  cannot  exist  without  that  oth- 
er? We  think  it  does  not.  If  reference  be  had 
to  Its  use,  in  the  common  affairs  of  the  world, 
or  in  approved  authors,  we  find  that  it  frequent- 
ly imports  no  more  than  that  one  thing  is  con- 
venient, or  nsefuL  or  essential  to  anoth- 
er.   ♦    •    •" 

See,  also.  People  v.  Mauran,  5  Denlo  (N. 
T.)  389;  NlcoU  v.  N.  Y.  &  R  R.  Co.,  12  N. 
Y.  121;  No.  Paa  Ry.  Co.  v.  McAdow,  44 
Mont  547,  121  Pac.  473;  Butte,  A.  &  Pac. 
Ry.  Co.  V.  Montana  U.  Ry.  Co.,  16  Mont. 
504,  41  Pac.  232,  31  L.  R.  A.  298,  50  Am.  St. 
Rep.  608 ;  Chicago,  I.  &  li.  Ry.  Co.  v.  Baugb, 
175  Ind.  419,  94  N.  B.  571,  573. 

This  court,  in  construing  our  exemption 
sUtnte  In  Stewart  v.  McClung,  12  Or.  431, 
8  Pac.  447,  53  Am.  Rep.  374,  held  that  the 
exemption  from  execution  of  the  "necessary 
wearing  apparel  owned  by  any  person  to  the 
value  of  one  hundred  dollars"  does  not  mean 
tbat  It  Is  such  apparel  as  Is  indispensable, 
but  that  necessary  means  convenient  and 
comfortable.  Klnser  Const  Co.  v.  State,  204 
N.  Y.  381,  97  N.  B.  871. 

It  Is  contended  by  counsel  for  the  state 
that  necessary  repairs  can  only  mean  those 
extreme  cases  in  which  failure  to  repair  ma- 
chinery would  tie  up  the  plant  or  imperil 
life ;  that  the  labor  ordinarily  and  daily  em- 
ployed in  maintaining  reasonable  efficiency 
was  not  Intended  to  be  excluded  from  the  ap- 
plication of  the  act  With  this  contention 
we  are  not  able  to  agree.  We  cannot  believe 
from  the  language  of  the  act  that  the  law- 
makers Intended  that  In  the  trial  of  cases 
for  an  alleged  infraction  of  the  statute,  an 
Issue  should  be  litigated  in  regard  to  which 
different  minds  might  disagree  as  to  the 
necessity  of  making  repairs;  but,  rather,  that 
the  word  "necessary"  is  used  to  prevenf  the 
matter  of  making  of  repairs  from  being  used 
as  a  subterfuge  to  defeat  the  purpose  of  the 
law ;  that  Is,  according  to  the  legislative  in- 
tent, "necessary  repairs"  denotes  those  need- 


ful, not  frivolous  or  unnecessary.  Keedfnl 
repairs  are  Indispensable  to  the  proper  oper- 
ation of  the  manufacturing  establishment 
They  are  also  indispensable  to  the  Immediate 
and  continued  successful  operation  of  such  an 
Industrial  plant  and  urgent  in  order  to  less- 
en the  danger  of  accident  to  life  and  Umb, 
and  as  we  view  it  In  order  to  carry  oat  one 
of  the  important  purposes  of  the  act  To  en- 
courage the  delay  of  making  repairs  until 
"they  were  necessary  in  the  sense  that  a  fail- 
ure to  make  them  would  Involve  Immediate 
or  imminent  danger  to  life  or  property" 
would  be  an  effort  to  adopt  the  mie  of  "lock- 
ing the  stable  after  the  horse  is  stolen,"  and 
we  do  not  think  that  such  was  the  intentlMi 
of  the  lawmakers,  as  disclosed  by  the  plain 
provisions  of  the  statute.  The  natnral  resnlt 
of  the  law  is  twofold,  the  one  being  the  pro- 
tection of  the  employes  and  the  attainment 
of  a  high  degree  of  Intelligence  and  citizen- 
ship on  their  part  and  the  other  the  enhance- 
ment of  a  degree  of  excellence  and  efficiency 
in  the  operation  of  the  Industrial  establish- 
ment The  law  has  been  upheld  by  this  court 
upon  the  ground,  inter  alia,  of  reasonable- 
ness. To  require  a  mill  or  factory  to  shut 
down  and  the  majority  of  the  force  of  oper- 
atives to  remain  idle  while  the  ordinary  and 
usual  repairs  are  being  made  by  those  upon 
whom  that  duty  devolves  would  tend  to  work 
a  hardship  upon  all  concerned.  Such  Is  not 
in  accordance  with  the  plain  requirements  of 
the  statute,  which  appears  to  contemplate,  to 
express  it  in  common  parlance,  the  running 
of  such  manufacturing  establishment  for  ten 
hours  per  day  without  penalty  or  extra  com- 
pensation, at  such  remuneration  to  tbooe 
employed  as  may  be  agreed  upon  by  the  par- 
ties. The  position  that  one  in  making  neces- 
sary repairs  would  be  excluded  from  the  pro- 
visions of  the  act  only  in  case  of  emergency, 
is  no  more  tenable  than  that  a  watchman 
would  be  excluded  from  such  provisions  only 
under  the  same  circumstances.  The  employ- 
ment of  William  Harvey  in  the  sawmill  in 
making  repairs  necessary  for  keeping  the 
machinery,  equipment  and  appliances  in  the 
mill  in  good  working  order  which  are  ordi- 
narily required  in  mills  and  factories,  for 
more  than  ten  hours,  was  not  a  violation  of 
the  statute  of  1913. 

The  Judgment  of  the  lower  court  will  there- 
fore be  reversed,  and  the  defendant  dis- 
charged. 

a*  Or.  287) 

KLAMATH  LUMBER  CO.  v.  BAMBER  et  aL 

(Supreme   Court   of   Oregon.     Jan.  19,   1915.) 

1.  PLEAniNO   (§  8*)— Fact  ob  Corclcsion— 
Dissolution  of  Cobfobation. 

In  corporation's  action  on  notes,  in  which 
defendant  pleaded  in  abatement  that  plaintiff 
had  not  filed  the  annual  reports  nor  paid  the 
annual  license  fees  required  by  _  law,  a  reply 
admitting  the  allegations  as  to  filing  its  reports 
and  paying  its  license  fees,  and  in  avoidance 
averring  that  the  corporation  had  dissolved  and 
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brings  the  action  to  wind  op  its  business,  as  la 
allowed  by  statute,  is  a  mere  conclusion  of  law, 
the  reply  not  alleging  that  the  steps  required  by 
L.  O.  U  $  6701  as  amended  by  Laws  1913,  p. 
465,  providing  for  dissolution  by  resolution  of 
stockholder's  meeting,  had  been  taken. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  12-28%,  68;  Dec.  Dig.  {  8.*] 

2.  COBPOBATIONB    (I    618*)  —  DlBSOLXmON  — 
JUDOMENTt 

tinder  L.  O.  L.  J  6699,  providing  that  cor- 
porations expiring  by  limitation,  or  dissolved 
under  the  provisions  of  section  6701,  as  amend- 
ed by  Laws  1913,  p.  465  (requiring  a  filing  of  a 
statement  of  vote  of  dissolution  with  the  secre- 
tary of  state,  etc),  or  annulled  by  forfeiture  or 
other  cause  by  the  judgment  of  the  court,  to 
continue  as  bodies  corporate  for  five  years  to 
settle  their  business,  where  the  corporation  has 
not  expired  by  limitation,  the  "forfeiture  or 
other  cause"  must  either  or  both  be  the  result 
of  a  judgment  of  the  court 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  |$  2457,  2458 ;  Dec.  Dig.  {  618.*] 

3.  cobpobations  (j  613*)  —  dissolution  — 
Pboceedings— Statute. 

L.  O.  L.  M  6716-6719,  providing  that  a 
corporation  neglecting  for  two  consecutive  years 
to  furnish  to  the  secretary  of  state  any  state- 
ment required  by  law,  or  to  pay  any  license  fee, 
shall  be  dissolved,  requiring  the  secretary  of 
state  to  report  to  the  governor  a  list  of  delin- 
quent corporations,  whereupon  the  Governor 
shall  by  proclamation  declare  them  dissolved, 
and  providing  a  penalty  for  exercising  the  cor- 
porate powers  thereafter,  are  penal  and  must 
be  strictly  construed,  and  failure  to  pay  the 
fees  does  not  ipso  facto  disRolve  a  corporation, 
but  the  filing  of  a  list  and  proclamation  are 
necessary  to  dissolution. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §{  2431-2434,  2437-2444 ;  Dec.  Dig. 
S  613.*] 

4.  cobpobations  (|  499*)  —  rloht  to  suk  — 
Noncompliance  with  Statute. 

Under  the  express  provision  of  L.  O.  L.  I 
6708,  a  domestic  corporation,  which  has  failed 
to  pay  the  last  annual  license  tax,  cannot  main- 
tain any  suit  in  any  court  of  justice  within  the 
state  while  such  delinquency  continues. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f$  1910.  1911,  1913-1919,  2030; 
Dec.  Dig.  i  499.»] 

5.  Abatement  and  Revitai,  ({  85*)— Plea  in 
Abatement— Disposition. 

A  plea  in  abatement  cannot  be  joined  with 
a  plea  in  bar,  and  must  be  disposed  of  before 
an  answer  to  the  merits  can  be  considered. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  i§  156,  608-510:  Dec. 
Dig.  I  85;*  Pleading,  Cent  Dig.  §  186.] 

6.  COBPOBATIONS     (§    516*)— PLEA     IN     ABATE- 
MENT—WAIVER    BY    AnSWEB   TO    MeBITS. 

In  view  of  L.  O.  L.  {  6700,  providing  that 
a  plea  that  any  domestic  corporation  has  not 
paid  any  tax  or  fee  required  by  law  may  be 
Interposed  at  any  tlme_  before  trial  on  the  mer- 
its, and,  if  issue  is  joined  thereon,  it  shall  be 
first  tried,  the  mere  filing  of  an  answer  to  the 
merits  does  not  of  itself  deprive  the  defendant 
of  a  separate  plea  in  abatement  based  on  the 
corporation's  delinquency. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2029,  2046;  Dec.  Dig.  §516.*] 

In  Banc.  Appeal  from  Circuit  Court,  Kla- 
math County;    Henry  L.  Benson,  Judge. 

Action  by  the  J^lamath  Lumber  Company 
against   Stella    M.    Bamber    and    another. 


There  was  a  judgment  for  defendants  in 
justice  court,  and  on  plalntlfTs  appeal  to  tbe 
Circuit  Court  there  was  a  judgment  abating 
the  action,  and  plaintiff  appeals.  Affirmed. 
See,  a^o,  142  Pac.  359. 

Tbe  plaintiff  brought  an  action  in  the  usual 
form  against  the  defendants  to  recover  tbe 
amount  of  three  promissory  notes  executed 
and  delivered  by  them  to  the  plaintiir.  On 
August  18,  1913,  tlie  defendants  filed  a  plea 
in  abatement  In  which,  after  alleging  their 
own  residence  in  Klamath  county  for  three 
years,  and  that  the  plaintiff  has  been  doing 
business  in  that  <»unty  since  June  15,  1910, 
they  state: 

"That  the  plaintiff  has  not  filed  'the  annual 
reports  as  required  by  law  for  the  year  ending 
June  30,  1912,  and  1913,  nor  has  it  paid  the 
annual  license  fees  for  tiie  year  ending  June 
30,  1913,  and  1914,  as  required  by  an  act  pro- 
viding for  the  licensing  of  domestic  corpora- 
dons  and  foreign  corporations,  joint-stock  com- 
panies and  associations,  to  provide  for  the  re- 
cording and  filing  of  certain  information  con- 
cerning corporations,  joint-stock  companies,  and 
associations,  etc.,  approved  February  16,  1903,' 
in  violation  of  and  in  derogation  of  the  express 
requirements  and  commands  of  said  statute,  and 
is  a  delinquent  corporation,  and  has  no  rights 
or  standing  in  any  court  of  justice  io  this  state 
under  and  by  virtue  of  said  statute  to  maintain 
any  suit  or  action  in  any  court  of  said  state, 
and  is  in  default  of  the  payment  as  aforesaid  of 
its  license  fees,  and  is  in  default  of  making  its 
annual   reports  as   required  by  law." 

On  the  same  day  the  defendants  filed  an 
answer  to  the  merits  in  which  they  allege 
three  separate  defenses,  one  a  denial  of  every 
allegation  of  tbe  complaint,  except  signing 
the  notes,  another  lack  of  consideration,  and, 
tliird,  a  counterclaim.  The  plaintiff  filed  a 
reply  on  September  3d,  denying  the  new  mat- 
ter In  the  answer,  and  on  the  following  day 
replied  to  the  plea  in  abatement,  traversing 
it  in  some  partlcularB,  and  made  the  •follow- 
ing averment: 

"Admits  the  allegation  of  paragraph  3  as  to 
filing  its  reports  and  paying  its  annual  license 
fees,  but  in  avoidance  says  this  is  not  necessary, 
as  the  corporation  has  dissolved  and  only  brings 
this  action  to  wind  up  its  business,  as  is  al- 
lowed by  statute." 

W.  M.  Duncan,  of  Klamath  Falls,  for  appel- 
lant. W.  H.  A.  Renner,  of  Klamath  Falls, 
for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  would  excuse  It- 
self from  payment  of  the  annual  license  fees 
mentioned  in  the  plea  by  reliance  upon  sec- 
tion 6699,  L.  O.  L.,  reading  thus: 

"All  corporations  that  expire  by  UmltatloD 
specified  in  their  articles  of  incorporation,  or 
are  dissolved  by  virtue  of  the  provisions  of  sec- 
tion 6701,  or  are  annulled  by  forfeiture  or  other 
cause  by  the  judgment  of  a  court  continue  to 
exist  as  bodies  corporate  for  a  period  of  five 
years  thereafter,  if  necessary  for  the  purpose  of 
prosecuting  or  defending  actions,  suits,  or  pro- 
ceedings by  or  against  them,  settling  tbeir  busi- 
ness, dis[>osing  of  tbeir  property,  and  dividing 
their  capital  stock,  but  not  for  the  purpose  of 
continuing  their  corporate  business. 
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Se«  tlon  <1701,  L.  O.  L,  to  which  allusion  la 
there  made,  was  amended  by  the  act  of  Feb- 
ruary 26,  1913  (Laws  1913,  c.  238).  As  thus 
amended,  the  latter  section  provides  for  dis- 
solution of  a  corporation  by  the  action  of  a 
stockholders'  meeting  called  for  such  purpose. 
Certain  requirements  are  there  prescribed, 
relating  to  the  form  of  resolution  to  be  adopt- 
ed and  the  fee  to  be  paid,  and  the  following 
provision  is  then  made  In  the  act: 

"The. filing  by  the  secretary  of  a  corporation 
of  proof  of  the  passage  of  a  resolution  of  disso- 
lution, as  hereinbefore  provided,  shall  not  be 
sufficient  to  absolve  such  corporation  from  the 

f>aynient  of  any  annual  license  fee  required  by 
aw,  unless  the  directors  of  such  corporation 
shall,  by  a  majority  vote,  have  also  adopted  a 
resolution  to  dissolve  such  corporation,  and 
proof  thereof  shall  have  been  furnished  to  the 
secretary  of  state  by  the  written  statement  of 
the  secretary  of  such  corporation,  setting  forth 
a  true  copy  of  such  resolution  and  showing  the 
vote  by  which  the  same  was  adopted,  and  that 
auch  corporation  is  proceeding  to  dissolve,  which 
statement  shall  be  signed  and  sworn  to  by  such 
secretary." 

The  confession  and  avoidance  In  the  reply 
to  the  plea  does  not  disclose  that  the  steps  re- 
quired by  section  6701  were  taken,  and  con- 
sequently amount  to  nothing  more  than  a 
conclusion  of  law.  The  facts  concerning  the 
requirements  of  the  statute  should  have  been 
alleged.  If  the  plaintiff  was  proceeding  to 
dissolve,  and  would  thereby  escape  the  pay- 
ment of  fees. 

[2]  Referring  again  to  section  6699,  L.  O. 
L.,  we  observe  that  the  plaintiff  does  not 
appear  to  claim  that  its  corporate  existence 
expired  by  limitation.  Neither  is  It  disclosed 
that  it  was  annulled  by  forfeiture  or  other 
cause  by  the  -Judgment  of  any  other  court. 
It  was  contended  that,  by  the  language  of  that 
section,  the  term  "forfeiture"  was  not  neces- 
sarily controlled  or  qualified  by  the  words 
"by  the  Judgment  of  a  court"  In  our  opin- 
ion^ however,  the  converse  ia  true,  and  the 
words  "forfeiture  or  other  cause"  are  to  be 
included  in  the  same  category,  add  either  or 
both  must  be  the  result  of  a  Judgment  of  a 
court.  The  conclusion  on  this  point  is  that 
the  plaintiff  can  claim  nothing  under  the  pro- 
vision of  that  section. 

[3]  Another  contention  of  the  plaintiff  is 
based  on  sections  6716-6719,  lnclusiv&  It  is 
said  in  section  6716:. 

"If  any  corporation  organized  or  formed  un- 
der, by,  or  pursuant  to  the  laws  of  this  state, 
whether  now  existing  or  hereafter  created 
•  *  •  shall,  for  two  consecutive  years,  neglect 
or  refuse  to  furnish  to  the  secretary  of  state  any 
statement  required  to  be  furnished  under  any 
law  of  this  state,  or  to  pay  to  the  state  treasur- 
er any  license  fee  required  to  be  paid  under 
any  law  of  this  state,  it  shall  be  dissolved  fn 
the  manner  hereafter  provided,  and  all  powers 
conferred  by  law  upon  such  corporation  are 
hereby  declared  inoperative  and  void,  unless  the 
Governor  sballj  for  good  cause  shown  to  him, 
give  further  time  for  the  filing  of  any  such 
statement  and  the  payment  of  any  such  license 
fee. 

This  is  part  of  the  act  of  1905  fonnd  in 
chapter  172  of  the  laws  of  that  year.    Other 


sections  of  the  same  statute  require  tbat  the 
secretary  of  state  shall  report  to  the  Govern- 
or a  list  of  all  delinquent  corporations  on  or 
before  the  first  Monday  in  January  of  each 
year,  and  that  the  Governor  shall  forthwith 
Issue  his  proclamation  declaring  audi  cor- 
porations dissolved  and  their  articles  of  In- 
corporation revoked  and  repealed.  Publica- 
tion of  th^  proclamation  and  othei  details  are 
required  and  a  penalty  provided  for  any  one 
who  shall  exercise  the  corporate  powers  In- 
volved after  the  issuance  of  the  proclama- 
tion. The  construction  of  this  act  urged  by 
the  plaintiff  is  that  the  failure  to  pay  the 
fees  required  ipso  facto  works  a  dissolution 
of  the  corporation,  with  the  result  that,  for  a 
period  of  five  years  thereafter  named  in  sec- 
tion 6690,  It  may  prosecute  or  defend  actions 
or  suits  in  the  settlement  of  its  business,  etc. 
The  statute  of  1905  is  penal  in  its  nature, 
and  provides  for  a  forfeiture  of  corporate 
powers,  and  must  therefore  be  strictly  con- 
strued. Reading  all  the  terms  of  the  act  to- 
gether, it  is  plain  that  the  filing  of  the  list 
by  the  secretary  of  state  and  the  proclama- 
tion by  the  Governor  are  integral  parts  of  the 
process  of  dissolution  which  we  cannot  disre- 
gard. From  this  iioint  of  view,  therefore,  we 
are  still  compelled  to  say  that  the  plaintiff 
has  not  shown  such  a  state  of  affairs  as  war- 
rants us  in  saying  that  it  was  dissolved  to  the 
extent  of  exempting  it  from  the  payment  of 
fees. 

[4]  In  our  Judgment  the  situation  Is  con- 
trolled by  section  6708,  L.  O.  L.,  which  de- 
clares: 

"No  domestic  corporation,  and  no  foreign  coi^ 
poration,  joint-stock  company,  or  association, 
which  shall  have  failed  to  pay  the  last  annual 
license  fee,  or  any  other  tax  or  fee  which  shall 
have  become  due  and  payable  against  it,  asjirtt- 
vided  In  this  act  or  any  law  of  this  state,  shall 
be  permitted  to  maintain  any  suit,  action,  or 
proceeding  in  any  court  of  justice  within  this 
state,  while  such  delinquency  shall  continue. 
•    •    •  >• 

In  the  analogous  case  of  Hirschfeld  v.  Mc- 
Cullagh,  64  Or.  502,  127  Pat  541,  we  held 
that  under  such  circumstances  the  courts 
would  be  closed  against  the  offending  cor- 
poration while  its  delinquency  continued. 

[S]  It  Is  further  urged  that  the  defendants 
waived  the  plea  in  abatement  by  answering 
to  the  merits.  Since  Hopwood  v.  Patterson,  2 
Or.  49,  it  has  been  the  rule  in  this  state  that 
a  plea  in  abatement  cannot  be  Joined  with  a 
plea  in  bar  and  must  be  disposeil  of  before 
an  answer  to  the  merits  can  be  considered. 
La  Grande  v.  Portland  Public  Market,  58  Or. 
126,  113  Pac.  25;  Rafferty  v.  Davis,  54  Or. 
77,  102  Pac.  305 ;  Harrison  v.  Birrell,  58  Or. 
410,  115  Pac.  141. 

[S]  These  precedents  would  control  the  case 
against  the  contention  of  the  defendants,  if 
they  had  In  fact  joined  the  plea  In  abatement 
and  their  defense  to  the  merits  in  the  same 
pleading.  The  record,  however,  does  not  dis- 
close such  a  condition.  Although  filed  on  the 
same  day,  the  plea  in  abatement  was  In  a 
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separate  statement  of  the  defendants'  reasons 
for  defeating  the  present  action  while  the 
defenses  on  the  merits  were  embodied  In  an 
entirely  separate  document.  Under  such  cir- 
cumstances, the  only  requisite  Is  that  the 
plea  In  abatement  shall  be  first  considered 
and  determined,  and  that  was  the  procedure 
In  this  Instance.  In  the  present  case  this 
conclusion  Is  strengthened  by  reference  to 
section  6709,  to  this  effect  that: 

"A  plea  that  an^  domestic  corporation  or  for- 
eign corporatloa,  joint-stock  company,  or  associ- 
ation has  not  paid  any  tax  or  fee  required  by 
any  law  of  this  state,  and  which  is  then  due 
and  payable,  may  be  InierpoBed  at  any  time  be- 
fore trial  upon  the  merits  in  any  action,  suit, 
or  proceeding,  ancf,  if  issues  be  joined  upon  such 
plea,  the  same  shall  be  first  tried." 

This  section  plainly  contemplates  that  the 
mere  filing  of  an  answer  to  the  merits  will 
not  of  Itself  deprive  the  defendant  of  the 
plea  in  abatement,  based  upon  the  delin- 
quency of  the  corporation,  but  that,  whenever 
snch  failure  of  duty  appears  at  any  time 
before  the  trial  of  the  action,  the  defendant 
may  interpose  the  plea. 

It  follows  that  the  judgment  mast  be  af- 
firmed. 

(75  Or.  1C8) 

BUSSELL  ▼.  CROOK  COUNTY  COURT  et  ah 
(Supreme  Court  of  Oregon.     Jan.  19,  1915.) 

1.  Attobnet  and  Cluwt  tJ  75*)— SuBsrrru- 

TION   of  AtTOBNETS. 

Attorneys  other  than  those  who  conducted 
the  proceeding  in  the  trial  court  for  plaintiff, 
appearing  for  him  in  the  Supreme  Court  and 
moving  to  dismiss  his  appeal,  not  having  been 
substituted  as  provided  by  L.  O.  L.  ff  1086, 
1087,  will  not  be  recognized. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
OUent,  Cent.  Dig.  IS  110-119;   Dec.  Dig.  |  76.»] 

2.  Appeai.  and  Eerob  (J  776*)— Voluntabt 

DlSKISSAI^— Ji:tTKBEST  OF  PUBUO. 

The  public  being  interested,  the  appeal  of 
plaintiff,  in  a  proceeding  to  review  the  action 
of  a  county  court  in  submitting  to  a  vote  the 
creation  and  establishment  of  a  county,  should 
not  be  dismissed  at  his  instance,  but  should  be 
disposed  of  on  the  merits;  his  original  attorneys 
not  having  witiidrawn  or  consented  to  such  dis- 
missaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^r,  Cent  Dig.  {{  311&-3119;  Dec  Dig.  i 
77d.*J 

In  Banc.  Appeal  from  Circuit  (Jourt,  Crook 
County;    W.  L.  Bradshaw,  Judge. 

Proceeding  by  A.  D.  Russell  against  the 
County  Cteurt  of  Crook  County  and  others. 
Beard  on  motion  to  dismiss  plaintiff's  appeaL 
Motion  denied. 

Claude  McCoUoch,  of  Portland,  and  W.  P. 
My^rs,  of  Prlnevllle,  for  appellant.  W.  H. 
Wilson,  of  The  Dalles,  Lewis  H.  Irving,  of 
Madras,  and  WlUard  H.  Wirtz,  of  Prlnevllle, 
for  respondents. 

BAKIN,  J.  [1,  2]  This  is  a  proceeding  by 
writ  to  review  the  action  of  the  connty  court 
of  Crook  connty  In  submitting  to  the  voters 
of  the  connty  the  matter  of  the  creation  and 


establishment  of  Jefferson  county,  brought 
here  by  appeal.  The  plaintiff  A.  D.  Russell 
by  attorneys  moves  to  dismiss  the  appeal, 
which  motion  is  signed  by  A.  D.  Russell,  pe- 
titioner, and  by  W,  P.  Myers  and  Claude  Mc- 
CoUoch as  petitioner's  attorneys.  The  pro- 
ceeding was  commenced  and  conducted  in 
the  circuit  court  by  M.  R.  BlUott  and  N.  G. 
Wallace,  attorneys  for  plaintiff.  The  appear- 
ance and  objects  sought  to  be  obtained  by 
Myers  and  McCoIloch  are  antagonistic  to  the 
purposes  of  plaintiff's  original  attorneys,  and 
without  their  concurrence.  Sections  1086, 
1087,  L.  O.  L.,  provide  how  a  change  or  sub- 
stitation  of  attorneys  may  be  accomplished. 
Myers  and  McColloch  have  not  been  substi- 
tuted or  otherwise  recognized  as  attorneys 
in  the  case,  and  under  present  conditions 
they  cannot  be  recognized  here  until  regular- 
ly substituted  or  changed.  The  general  rule 
Is  that  a  party  to  litigation  may  settle  the 
case  out  of  court  or  dismiss  a  case  pending  if 
it  works  no  injury  to  the  attorneys  How- 
ever, In  this  case  it  appears  that  others  tlian 
plaintiff  are  interested  in  the  result  to  be  ac- 
complished, the  matter  in  controversy  being 
one  of  public  interest;  and  the  case  should 
be  disposed  of  on  the  merits  in  the  interest  of 
the  public,  as  the  original  attorneys  have  not 
withdrawn  or  consented  to  such  dismissal. 
The  motion  is  denied. 


(74  Or.  409) 
DU  BOIS  LUMBER  CO.  v.  CLATSOP  COUN- 
TY et  ah 
(Supreme  Court  of  Oregon.    Jan.  lA,  1916.) 

1.  HiOHWATS  ({  122»)— STA'nn«&— Taxatioh 

— IMFLUD  BEPBAL. 

L.  O.  L.  S  6384  et  seq.,  providing  that, 
whenever  three  freeholders  of  any  road  district 
shall  petition  the  road  supervisor  to  call  a 
district  road  meeting  of  the  voters  of  the  dis- 
trict, the  supervisor  shall  cause  notice  to  be 
given,  and  shall  hold  a  meeting  for  the  improve- 
ment of  highways  and  the  levy  of  taxes  tbere- 
for,  was  not  superseded  by  Cren.  Laws  1913,  p. 
610,  amending  section  6321,  vesting  the  power 
to  vote  such  additional  taxes  as  they  may  deem 
advisable  to  improve  the  roads  of  a  district  in 
"resident  taxpayers"  of  the  district,  etc. 

[Bd.  Note.— For  other  cases,   see   Highways, 
Ont  Dig.  a  380,  393 ;   Dec.  Dig.  {  122.*] 

2.  Highways  (8  138*)— Impbovement— Addi- 
TioNAi.  Road  Tax— Valuatior  or  Assbbba- 

BLE  PrOPEBTT  IW  DlSTBICT— CEKTinCATE. 

Where  proceedings  were  instituted  to  im- 
prove certain  highways  at  the  expense  of  a  high- 
way district,  under  authority  conferred  by  a 
meeting  of  legal  voters  of  a  road  district,  fail- 
ure of  the  county  clerk  to  fumisb  a  certi&cate 
of  the  aggregate  valuation  of  the  assessed  prop- 
erty of  the  district  on  application  of  the  road 
supervisor,  as  required  by  L.  O.  L.  {  6383,  was 
a  mere  irregularity,  and  did  not  vitiate  the  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,   see   Highways, 
Cent.  Dig.  {  392;    Dec.  Dig.  $  13a*] 

3.  Highways  (§  138*)— Impbovevent— Addi- 
tional Tax— Desobiption  of  Highways. 

Where  a  resolution  adopted  at  a  road  dis- 
trict meeting  of  legal  voters  for  the  improve- 
ment of  highways  and  the  levy  of  a  tax  so  des- 
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Ignated  the  highways  to  be  improved  that  there 
could  be  no  mistake  as  to  where  the  funds  raised 
were  to  be  expended,  it  was  not  defective  for  in- 
sufficiency of  description. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  {  392;   Dec.  Dig.  i  138.*] 

4.  HlOHWATS     ({    138*)— llCPBOVKMBNT— RESO- 
LUTIOU — SUFFICIENCT. 

A  resolution  adopted  at  a  road  district 
meeting  for  the  improvement  of  highways  and 
the  levy  of  a  tax  therefor,  specifying  generally 
the  character  and  extent  of  the  proposed  im- 
provements, the  amount  to  be  expended,  etc., 
sufficiently  constituted  compliance  with  L.  O.  £>. 
I  6387,  regulating  the  proceedings  to  be  taken 
for  the  levy  of  a  tax  for  highway  improvements, 
etc.,  and  was  not  objectionable  for  failure  to 
show  whether  the  road  was  to  be  macadamized 
or  to  be  improved  with  corduroy,  plank,  or  hard 
surface  improvement,  or  merely  graded. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  !  392;   Dec.  Dig.  f  138.*] 

5.  Highways    (§    138*)- Impbovemknt— Road 

DiSTBICT   MeETINO — CUAIKMAN. 

L.  O.  L.  !  U39U,  provides  that  the  county 
road  supervisor  shall  be  ex  officio  chairman  of 
all  road  district  meetings  of  his  district,  and, 
in  case  of  his  absence  or  inability  to  act,  the 
meeting  shall  elect  a  temporary  chairman  from 
its  own  members,  who  shall  be  a  legal  voter  of 
the  district.  Held  that,  where  a  road  district 
meeting  at  which  a  tax  was  levied  for  highway 
improvements,  elected  a  chairman,  omission  ot 
the  minutes  to  show  the  reason  why  the  road 
supervisor  did  not  act  as  chairman  did  not  aSect 
the  regularity  of  the  proceedings. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §  392 ;   Dec.  Dig.  {  13a*] 

Department  2.  Appeal  from  Circuit  Court, 
Olatsop  County;    J.  A.  Eakln,  Judge. 

Suit  by  the  Du  Bols  Lumber  Company 
against  Clatsop  County  and  others  to  restrain 
the  collection  of  a  special  road  tax  in  district 
No.  15.  A  demurrer  to  tlie  complaint  was 
sustained,  and*  tlie  suit  dismissed,  and  plain- 
tiff appeals.    Affirmed. 

The  complaint  contains  the  usual  allega- 
tions in  such  cases  showing  that  plaintiff  is 
the  owner  of  a  large  area  of  land  in  the  road 
district  named.  It  then  sets  out  ail  the  pro- 
ceedings concerning  the  levying  of  the  tax  in 
that  district,  and  alleges  that  plaintiff  has 
tendered  the  payment  of  all  its  taxes  except 
the  road  district  levy. 

J.  B.  Magers  and  Chas.  H.  Carey,  both  of 
Portland  (Carey  &  Kerr,  of  Portland,  on  the 
brief),  for  appellant  C.  W.  Mullins,  Dist 
Atty.,  and  G.  C.  Fulton,  both  of  Astoria,  for 
respondents. 

BEAN,  3.  The  proceedings  were  fbitiated 
under  the  provisions  of  section  6384,  L.  O.  L. 
Under  this  section  three  freeholders  petition- 
ed the  road  supervisor  to  call  a  district  road 
meeting  of  the  legal  voters  of  the  distiict  to 
determine,  under  the  provisions  of  section 
6386  et  seq.,  what,  if  any,  county  roads  in  the 
district  should  be  improved,  the  character 
and  extent  of  the  improvements,  and  to  levy 
a  special  tax  to  defray  the  expenses  thereof. 
The  petition,  with  the  affidavit  of  the  road 
supervisor  authenticating  the  same,  to  the 


effect  that  the  signers  were  freebcdders  and 
legal  voters  residing  in  the  district,  was  made 
a  part  of  the  record  of  the  meeting.  Notices 
of  the  time,  place,  and  object  of  the  meeting 
signed  by  the  road  supervisor  were  posted  in 
three  public  places  in  the  district  more  than 
10  dayn  prior  to  the  meeting,  as  shown  by 
the  aiHdavit  of  the  district  supervisor.  Pur- 
suant to  the  petition  and  notices,  a  meeting 
of  the  legal  voters,  freeholders,  and  taxpay- 
ers of  the  district  was  held  on  November  22, 
1913.  By  a  majority  vote  a  chairman  and 
secretary  were  elected,  the  road  supervisor 
acting  as  temporary  chairman.  A  resolution 
was  passed  requiring  the  secretary  to  keep  a 
record  of  the  proceedings  of  the  meeting  and 
proof  of  posting  of  notices  thereof,  and  to 
file  the  same  with  the  county  clerk.  The  fol- 
lowing resolution  was  adopted  by  a  majority 
vote: 

"Resolved,  that  the  following  county  roads 
in  this  district  be  improved  in  the  manner  fol- 
lowing, to  wit:  That  portion  of  road  No.  15 
lying  between  road  No.  77  and  Mr.  H.  Beh- 
neke's  place,  and  road  petitioned  by  Adolph 
Cook  and  others,  and  that  portion  of  road  lying 
between  south  end  of  Nehalem  bridge  and  Chas. 
Gronnel's  place,  and  the  portion  of  road  extend- 
ing from  main  county  road  on  south  side  of  Ne- 
halem bridge  in  an  easterly  direction  to  McKay 
creek.  It  is  recommended  that  $400  be  expended 
on  Adolph  Cook  road,  $500  on  road  leading  to 
Behneke  s,  $1,800  on  that  leading  to  Chaa. 
Gronnel's  place,  and  $200  on  road  running  to 
McKay  creek,  and  the  balance  of  the  five  (5)  mill 
levy  be  expended  on  the  main  county  road  be- 
tween James  Jamison's  place  and  end  of  road  of 
road  district  No.  15  near  Elsie.    •    •    • 

"Resolved,  that  there  be,  and  hereby  is,  levied 
a  special  tax  of  five  (5)  mills  on  the  dollar  upon 
all  the  taxable  real  and  personal  property  of 
this  district,  for  the  purpose  of  raising  money 
with  which  to  defray  the  expenses  of  the  special 
improvements  heretofore  by  this  meeting  deter- 
mined to  be  made." 

By  a  majority  of  the  voters  present  the 
following  resolution  was  also  passed: 

"Resolved,  that  the  proposed  improvements  and 
the  character  and  manner  thereof,  and  the  rate 
of  tax  levied  therefor,  be  submitted  to  the  county 
court,  and  that  the  secretary  report  back  to  this 
meeting  the  action  taken  by  the  county  court 
thereon." 

The  record  of  the  meeting,  including  the 
resolutions  above  quoted,  was  certified  by  the 
chairman  and  secretary,  and  filed  with  the 
county  clerk  November  25,  1913.  The  min- 
utes of  an  adjourned  meeting  held  November 
28, 1913,  show  that  the  county  court  approved 
the  resolutions  and  the  levy  of  a  special  tax ; 
that  all  action  taken  was  ratified  by  the  vot- 
ers of  the  district,  and  the  record  thereof 
certified  by  the  county  clerk. 

[1]  The  plalntiS  assigns  that  the  court  er- 
red in  sustaining  the  demurrer  and  in  dis- 
missing the  complaint  It  contends  that  the 
record  does  not  disclose  a  compliance  with 
the  law,  and  that  the  tax  is  void.  It  is  urged 
by  counsel  for  plaintiff  that  section  6384, 
which  is  section  70  of  the  act  of  1903  (Laws 
1903,  p.  283),  was  superseded,  though  not 
in  terms,  by  the  act  of  1913  amending  section 
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6321,  L.  O.  L.  (Gen.  Laws  1913,  p.  610);  that 
the  latter  act  la  incompatible  with  the  for- 
mer ;  that  it  was  not  the  Intention  to  provide 
two  methods  by  which  road  district  taxpay- 
ers should  convene  for  the  purpose  of  voting 
special  road  taxes ;  and  that  there  was  not  a 
compliance  with  the  terms  of  the  law  of  1913. 
TUs  latter  act  vests  the  power  to  vote  such 
additional  tax  as  they  may  deem  advisable  to 
improve  the  roads  of  the  district  in  "resident 
taxpayers"  of  such  district.  The  require- 
ments, so  far  as  considered  necessary  to  note, 
are:  (a)  At  least  10  per  cent,  of  taxpayers 
of  the  district  shall  give  notice,  (b)  Notices 
shall  be  posted  by  the  road  supervisor  of  the 
district  by  posting  in  three  public  places  in 
the  district  and  at  the  county  courthouse  at 
least  10  days  prior  to  the  meeting,  (c)  One 
notice  shall  be  published  at  least  three  weeks 
in  a  weekly  newspaper  of  general  circulation 
in  the  county,  (d)  The  notices  shall  be  signed 
by  at  least  10  per  cent,  of  the  taxpayers  of 
the  road  district,  and  shall  give  the  timet 
place,  and  object  of  the  meeting,  which  shall 
be  held  in  the  month  of  November,  (e)  Proof 
of  posting  notices  shall  be  made  by  afDdavit 
of  the  road  supervisor  and  submitted  to  the 
meeting  together  with  proof  of  publication, 
(f)  At  the  time  of  the  meeting  it  shall  be  or- 
ganized by  the  election  of  a  chairman  and 
secretary.  It  will  be  noted  tliat  provision  is 
made  in  the  act  of  1913  for  raising  funds  to 
improve  the  roads  of  the  district,  without 
specifying  any  special  road  or  roads  or  por- 
tions thereof,  as  mentioned  in  section  6884 
et  seq.,  L.  O.  L.  The  limitation  as  to  the 
amount  of  the  levy  contained  in  the  law  of 
1903  is  not  found  in  the  later  enactment. 
The  scope  and  purpose  of  the  two  statutes 
are  not  the  same.  A  complete  system  of  road 
law  was  enacted  in  1903.  If  we  go  back  of 
that  law  and  notice  the' act  of  1893  (Laws 
1893,  p.  185 ;  B.  &  0.  (  4795  et  seq.),  we  And 
detailed  and  voluminous  provisions  for  peti- 
tioning the  county  court  for,  and  remonstrat- 
ing against,  improving  a  road  or  portion 
thereof  by  grading,  macadamizing,  etc.;  for 
the  viewing  and  surveying  of  the  same;  for 
reports  and  hearings ;  for  the  assessment  of 
the  costs  and  expenses  of  the  improvements, 
less  the  benefits  upon  all  the  land  within 
three  miles  of  such  improvements;  for  the 
advertisement  and  letting  of  the  contract  and 
many  other  details ;  and  providing  for  an  ap- 
peal to  the  circuit  court.  It  would  seem  that, 
this  law  not  being  satisfactory,  in  1903,  se(N 
tlon  6384  et  seq.  was  adopted  as  a  more  con- 
venient and  practical  method  of  making  spe- 
cial improvements  upon  certain  roads  or  por- 
tions thereof. 

In  the  consideration  of  the  case  at  bar  we 
are  not  concerned  with  the  efficacy  or  ex- 
pediency of  the  provisions  of  the  act  of  1013 
amending  section  6321.  Neither  the  original 
act  of  1909  nor  the  last  amendatory  statute 
expressly  or  impliedly  repealed  or  amended 
the  act  of  1003.     See  LefflngweU  t.  Lane 


County,  64  Or.  144,  129  Pac.  538.  Repeal  of 
a  statute  by  implication  is  not  favored.  It  la 
the  duty  of  the  court,  if  possible,  to  so  con- 
strue the  acts  that  both  will  be  operative.  A 
general  statute  without  negative  words  will 
not  repeal  the  particular  provisions  of  a  for- 
mer one,  unless  the  two  acts  are  irreconcil- 
ably inconsistent.  Sedgwick,  Const,  of  Stat. 
&  Const  Law  (2d  Ed.)  p.  97;  8  Cyc.  748. 
Sutherland  on  Statutory  Construction,  i  466, 
states  the  general  principle,  as  summed  up  In 
Wlnslow  V.  Morton,  U8  N.  G.  486,  24  S.  B. 
417,  as  follows: 

"(1)  That  the  law  does  not  favor  a  repeal  of  an  . 
older  statute  by  a  later  one  by  mere  implicatioD. 
(2)  The  Implication,  in  order  to  be  operative, 
must  be  necessary,  and,  if  it  arises  out  of  repug- 
nancy between  the  two  acts,  the  later  abrogates 
the  older  only  to  the  extent  that  it  is  inconsist- 
ent and  irrecuncilable  with  it.  *  *  *  A  later 
and  an  older  statute  will,  if  it  is  possible  and 
reasonable  to  do  so,  be  always  construed  to- 
gether, so  as  to  give  effect  not  only  to  the  dis- 
tinct parts  or  provisions  of  the  latter,  not  in- 
consistent with  the  new  law,  but  to  give  effect 
to  the  older  law  as  a  whole,  subject  only  to 
restrictions  or  modifications  of  its  meaning, 
when  such  seems  to  have  been  the  legislative 
purpose.  •  •  •  A  law  will  not  be  deemed  re- 
pealed because  some  of  its  provisions  are  re- 
peated in  a  subsequent  statute,  except  in  so  far 
as  the  latter  plainly  appears  to  have  been  in- 
tended by  the  Legislature  as  a  substitute." 

In  a  recent  opinion  of  this  court  by  Mr. 
Justice  Ramsey  in  Belrl  v.  Columbia  Countyr 
144  Paa  457,  proceedings  for  the  levy  of  a 
tax  by  virtue  of  sections  6384-6392  were  up- 
held, thus  giving  the  act  under  consideration 
in  the  case  at  bar  full  force. 

[2]  It  is  further  ctatended  by  counsel  for 
the  plaintiff  that  the  proceedings  .in  question 
do  not  conform  to  the  requirements  of  section 
6384  et  seq.  SecUon  6383  provides  that,  on 
the  application  of  any  road  supervisor  or 
three  resident  freeholders  of  a  road  district, 
the  county  clerk  shall  furnish  a  certificate 
showing  ttie  aggregate  valuation  of  the  as- 
sessable property  of  the  road  district  The 
record  does  not  show  that  such  certificate 
was  procured.  In  reviewing  the  record  of  a 
meeting  of  the  legal  voters  of  a  road  district 
levying  a  road  tax,  it  is  safe  to  take  the  rule 
stated  in  Cooley  on  Taxation  (2d  Ed.)  p.  337: 

"In  voting  the  tax  the  people  will  be  acting 
in  their  political  capacity,  and  their  action  is  to 
be  favorably  cunstrued,  and  not  to  be  overruled 
or  set  aside  by  judicial  or  any  other  authority, 
so  long  as  they  keep  within  the  power  b«stowed 
upon  them.  Technical  defects  and  irregularities 
should  be  overlooked,  so  long  as  the  substance 
of  a  good  vote  sufficiently  appears,  for  the  ob- 
vious reason  that  local  business  is  largely  and 
of  necessity  in  the  hands  of  plain  people  who 
are  unskilled  in  the  technicalities  of  law  and 
unaccustomed  to  critical  or  even  accurate  use 
of  language.  A  strict  construction  of  their  do- 
ings would  inevitably  be  mischievous,  and  would 
defeat  the  collection  of  revenue  in  very  many 
cases.  It  will  be  found,  therefore,  that  the 
courts  sustain  such  action  whenever  sufficient 
appears  to  make  plain  the  intent  of  the  voters, 
provided  the  intent  is  warranted  by  law." 

Section  6386,  L.  O.  L.  directs : 
"District   road    meetings  legally   called   shall 
have  power  to  determine  what.  If  any,  county 


Digitized  by 


Google 


656 


US  PACIFIC  REPORTEB 


(Or. 


roads  or  portions  thereof  of  the  road  district 
shall  be  Improved  in  any  special  manner,  and 
to  determine  the  extent  and  character  of  the  im- 
proTemeot  or  improvements  they  shall  malce 
thereon;  provided,  however,  that  the  proposed 
improvements,  and  the  character  and  manner 
thereof,  shall  have  Grst  been  submitted  to  the 
county  court;  and  shall  have  power  to  levy  a 
special  tax,  not  to  exceed  ten  mills  on  the  dol- 
lar, upon  all  the  taxable  real  and  personal  prop- 
erty of  the  district,  for  the  purpose  of  raising 
money  with  which  to  defray  the  expense  of 
such  special  improvement  or  improvements,  and 
such  levy  shall  be  based  upon  the  valuation  of 
the  taxable  property  of  the  district  as  shown 
by  the  last  certificate  of  the  county  clerk  next 
preceding  the  district  road  meeting  at  which  the 
.  tax  is  levied." 

It  Is  evident  from  a  reading  of  the  statute 
tbat  the  provisions  for  the  obtainment  of  a 
certificate  of  the  aggregate  valuation  of  the 
taxable  property  of  the  district  is  a  means 
for  the  voters  of  the  district  to  secure  In- 
formation in  order  that  they  may  vote  in- 
telligently upon  the  question  of  tax.  The 
procuring  of  sncb  certificate  is  not  by  the 
terms  of  the  statute  made  a  condition  pre- 
cedent to  levying  a  tax.  It  is  not  alleged 
in  the  complaint  tliat  on  account  of  the  fail- 
ure to  procure  such  certificate  the  voters  of 
the  district  made  any  error  in  levying  the 
tax,  or  that  the  amount  of  the  tax  is  unrea- 
sonable, or  that  any  part  thereof  Is  unnec- 
essary to  ijnprove  the  roads  described.  Tbe 
statute  does  not  require  that  such  certificate, 
which  is  in  the  nature  of  a  matter  of  evi- 
dence, should  be  made  a  part  of  the  minutes 
of  the  meeting.  At  the  most,  the  failure  to 
obtain  the  certificate,  if  there  was  a  failure, 
would  be  an  Irregularity  only,  and  would  not 
vitiate  the ,  proceedings  of  a  road  district 
meeting  legally  called. 

[3]  It  is  next  contended  that  tbe  resolu- 
tions adopted  at  the  road  district  meeting 
did  not  sufficiently  describe  tbe  county  roads 
or  portions  thereof  which  it  was  proposed  to 
improve.  A  careful  examination  of  the  de- 
scription of  tbe  roads  contained  in  the  reso- 
lution above  set  forth  leads  us  to  believe  to 
the  contrary.  Tbe  roads  are  so  delineated 
that  there  can  be  no  mlstal^e  as  to  where  tbe 
funds  proposed  to  be  raised  are  to  be  expend- 
ed. They  refer  to  the  county  record  of  tbe 
road,  and  plainly  indicate  tbe  portions  there- 
of to  be  improved.  While  tbe  descriptions 
contained  in  tbe  resolution  are  necessarily 
general,  we  think  they  would  be  sufficient, 
under  the  statute,  for  a  description  in  tbe 
petition  for  tbe  laying  out  of  a  county  road, 
where  there  is  reason  for  more  definite  de- 
scription tban  in  tbe  resolution  in  question. 

[4]  It  is  further  urged  on  behalf  of  the 
plaintiff  that  tbe  record  of  the  meeting  should 
show  whether  tbe  road  is  to  be  macadamized 
or  Improved  with  corduroy,  plank,  or  bard 
surface  Improvement,  or  whether  it  is  simply 
to  be  graded.  Section  6387,  L.  O.  U,  refer- 
ring to  resolutions  for  improvement  and  levy 
of  a  tax,  provides: 

"If  any  road  district  in  this  state  shall  deter- 
mine to  specially  improve  any  county  road  or 
roads,  or  portions  thereof,  in  such  district,  and 


to  levy  a  special  tax  to  defray  the  expense  there- 
of, as  provided  in  the  liist  preceding  section, 
they  shall  do  so  by  proper  resolution,  describing 
therein  the  road  or  roads,  or  portions  thereof 
they  wish  to  improve;  giving  the  initial  and 
terminal  points  of  the  desired  Improvement  or 
improvements,  with  the  character  and  extent 
and  estimated  expense  thereof,  and  also  the  rate 
of  the  tax  levied,  which  resolution  shall  be 
signed  by  the  chairman  and  secretary  of  tbe 
meeting,  and  transmitted  to  the  county  court  by 
its  next  regular  meeting  following,  and  shall 
also  be  spread  upon  tbe  minutes  of  tbe  district 
road  meeting." 

While  tbe  resolution  la  general  as  to  the 
character  and  extent  of  tbe  proposed  im- 
provements, the  aipounts  to  be  expended  are 
plainly  stated,  and  the  proceedings  relating 
thereto  are  much  more  extended  and  specific 
than  those  approved  by  this  court  in  Beirl 
V.  Columbia  County,  supra.  Applying  tbe 
rale  quoted  from  Judge  Cooley  that  technical 
irregrularities  should  be  overlooked  so  long 
as  the  substance  of  a  good  vote  sufficiently 
appears,  we  think  the  resolutions,  taken  as 
a  whole,  are  a  substantial  compliance  with 
tbe  statute,  and  sufficient  in  this  respect  to 
uphold  the  tax.  Oregon-Wisconsin  Timber 
Co.  V.  CoOs  County,  142  Pac.  575.  Tbe  rec- 
ord in  the  last-named  case  shows  that  tbe 
proceedings  were  commenced  upon  the  peti- 
tion of  three  freeholders  to  the  road  saper- 
visor,  the  same  as  in  the  case  at  bar. 

[S]  Section  6390,  U  O.  L.,  directs  that  tbe 
county  road  supervisor  shall  be  ex  officio 
chairman  of  ail  road  district  meetings  of 
his  district  In  case  of  his  absence  or  inabili- 
ty to  act,  tbe  meeting  shall  proceed  to  elect 
a  temporary  chairman. from  among  its  own 
members,  who  shall  be  a  legal  voter  of  the 
road  district.  A  competent  secretary  shall 
be  elected,  who  shall  keep  tbe  minutes  of 
tbe  meeting.  These  shall  be  submitted  to 
tbe  chairman  for  bis  approval.  As  approved, 
he  and  tbe  secretary  shall  sign  tbe  same,  and, 
after  be  has  certified  them,  they  shall  be 
transmitted  to  the  county  clerk.  It  appears 
that  at  tbe  time  of  levying  tbe  tax  In  ques- 
tlcm  tbe  meeting  elected  a  chairman.  The 
minutes  do  not  disclose  tbe  reason  for  the 
road  supervisor  not  acting  as  such  chairman. 
We  fail  to  discover  wherein  any  injury  Iiaa 
been  effected  by  such  proceeding.  It  is  not 
alleged  In  the  complaint  that  the  acting  chair- 
man committed  any  errors  or  faUed  in  any 
way  In  the  performance  of  bis  duties,  or  that 
tbe  result  was  In  any  way  affected.  The 
vrriter  has  attended  New  England  town  meet- 
ings, which  were  referred  to  in  the  argu- 
ment, and  we  think  tbe  proceedings  of  the 
road  district  meeting  were  as  full  and  tech- 
nically correct  as  tbe  usual  proceedings  in 
such  town  meetings  when  levying  a  tax.  It 
would  require  a  very  strict  construction  of 
the  minutes  in  question  to  hold  that  they 
were  not  sufficient  They  show  tbe  Jurisdic- 
tional facts,  and  the  evidence  of  tbe  levying 
of  a  tax  affirmatively  appears  from  the  rec- 
ord of  the  meeting  of  the  legal  voters  of  the 
district     Leffingwell.  t.  Lane  County,  supra. 
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It  Is  also  suggested  tbat  the  minntes  of  tbe 
meeting  do  not  show  that  the  persona  present 
bad  tbe  required  qualifications.  However, 
It  Is  recorded  tbat  "all  persons  present  be- 
ing taxpayers  residing  In  and  legal  voters  of 
such  district,"  therefore  we  think  this  plain- 
ly Indicates  that  the  minutes,  while  not  de- 
tailing all  tbe  qualifications,  which'  would 
be  Impracticable,  show  that  the  members  of 
the  meeting  were  legal  voters.  The  pro- 
ceedings in  this  case  are  as  full  and  specific 
as  those  in  either  the  case  of  Oregon-Wiscon- 
sin Timber  Co.  v.  Coos  County,  supra,  or 
that  of  Belrl  t.  Columbia  County,  supra. 

The  requirements  of  tbe  statute  for  the 
protection  of  the  taxpayers  as  to  notice  and 
legality  of  the  road  district  meeting  have,  we 
think,  been  strictly  complied  with.  We  find 
no  failure  to  observe  the  letter  of  the  law 
which  tends  to  injuriously  affect  the  taxpay- 
er. 37  Cyc.  971,  072.  To  require  a  more 
strict  or  technical  fulfillment  of  the  special 
road  tax  law  by  the  legal  voters  of  a  road 
district  than  Is  shown  by  the  record  In  the 
case  under  consideration  would  be  to  practi- 
cally nullify  the  statute  authorizing  such 
tax. 

The  lower  court  held  that  the  tax  levy 
as  set  forth  in  the  complaint  was  valid.  This 
holding  was  correct.  There  was  no  error 
in  sustaining  the  demurrer  to  the  complaint, 
and  In  dismissing  tbe  suit    ■ 

Tbe  judgment  of  the  lower  court  is  there- 
fore affirmed. 

MOORE,  C.  Jm  and  EAKIN  and  HARRIS, 
JJ.,  concur. 

(74  Or.  433) 

CITY  MESSENGER  &  DELIVERY  CO.  v. 
POSTAL  TELEGRAPH  CO. 

(Sopreme  Court  of  Oregon.    Jan.  26,  191S.) 

1.  CoNTBACTs  (g  147*)  —  CoNSTRucnoK  —  In- 
tent OF  Pasties. 

The  court  should  construe  a  contract  with 
regard  to  the  intent  of  the  parties  as  expressed 
in  the  words  used. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  «§  730,  743;   Dec.  Dig.  |  147.»] 

2.  Contracts  (S  228*)  —  Momtication— Cow- 

STBUCTION. 

A  contract  between  a  telegraph  company 
and  a  messenger  company  required  the  latter 
to  deliver  messages  for  the  former,  at  specified 
rates  of  payment  for  deliveries  within  20  blocks, 
and  authorized  the  messenger  company  to  col- 
lect reasonable  charges  from  the  addressees  for 
deliveries  outside  that  limit,  not  however  to  ex- 
ceed tbe  charges  for  similar  service  made  by 
other  telegraph  companies.  Several  years  after 
the  contract  was  made,  another  telegraph  com- 
pany established '  free  delivery  throughout  the 
city,  and  the  messenger  company  was  notified 
to  discontinue  charging  addressees  for  the  deliv- 
ery of  any  telegrams.  The  manager  of  the  tele- 
graph company  at  that  time  stated  that  it  would 
pay  for  such  deliveries.  Held,  that  the  written 
contract  was  modified  by  tbe  parties,  and  the 
messenger  company  was  not  required  to  make 
the  deliveries  outside   the  i20-block  Umlt   free, 


but  oonld  recover  from  the  telegraph  company 
the  reasonable  value  of  such  deliveries. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1042-1044;  Dec.  Dig.  {  228.*] 

3.  EviDENCs    (I    397»)  —  Paboi.   Evidbnce  — 
Tebmb  not  in  Weitimq. 

Where  a  part  of  a  transaction  has  been 
reduced  to  writing,  but  another  part  has  not, 
the  rule  against  contradicting  terms  of  the 
writing  applies  only  to  that  part  reduced  to 
writing. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {$  1756-1766;  Dec  Dig.  i  397.»] 

4.  EviDENCs  ({  445*)  —  Paboi.  Etidbrcb  — 

OBAI.  MoDmCATIION. 

A  written  agreement  except  when  prohibit- 
ed by  positive  law,  may  be  modified  or  annulled 
by  a  subsequent  valid  oral  agreement 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  K  2052-2065;  Dec  Dig.  i  445.*] 

5.  CONTBACTS    (i     238*)— MoDIjnCATlOK— Nkw 
CONDmONB. 

Where  the  situation  of  the  parties  to  a 
written  contracjt  is  materially  changed  by  con- 
ditions unforeseen  when  the  contract  was  made, 
so  as  to  cause  additional  expense  in  is  per- 
formance, the  one  who  agrees  to  bear  such  ex- 
pense cannot,  after  the  contract  baa  been  per- 
formed by  the  other,  repudiate  that  agreement 
and  rely  upon  the  terms  of  the  written  contract 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Sg  1117,  1123 ;    Dec.  Dig.  {  238.*] 

6.  Contracts  (§  176*)— Constbcctio:?— Ques- 
tions FOB  CotJBT— Orai.  Modification. 

Where  it  was  practically  undisputed  that 
a  written  contract  had  t>een  modified  by  a  sub- 
sequent oral  agreement,  the  construction  of  the 
contract  as  modified  was  a  question  for  the 
court. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  767-770,  017,  966,  070.  1041. 
1097,  1826;  Dec  Dig.  {  176.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  the  City  Messenger  &  Delivery 
Company  against  the  Postal  Telegraph  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  plaintiff  brings  this  action  to  recover 
from  tbe  defendant  the  reasonable  value  of 
certain  services  rendered  it  From  a  judg- 
ment based  upon  a  verdict  for  the  plaintiff, 
tbe  defendant  appeals. 

Both  parties  to  the  action  are  Oregon  cor- 
porations. The  plaintiff,  as  its  name  Implies, 
is  engaged  in  the  delivery,  by  messengers, 
of  packages,  messages,  and  telegrams.  Its 
business  Is  conducted  in  tbe  city  of  Portland, 
Or.  The  defendant  is  a  common  carrier  of 
telegrams  for  hire,  operating  in  the  state  of 
Oregon,  and  forms  part  of  a  general  system 
of  telegraph  and  cable  lines  known  as  the 
"Mackay  System,"  or  "Postal  Telegraph-Ca- 
ble System."  The  services,  for  which  recov- 
ery was  had  in  the  lower  court,  consisted  in 
the  plaintiff  delivering  a  large  number  of 
telegrams  for  the  defendant  from  the  1st 
day  of  February,  1012,  to  the  Ist  day  of  Sep- 
tember, 1013.  These  were  all  delivered  with- 
in the  corporate  limits  of  the  dty  of  Portland, 
and  were  what  are  known  as  "long  dellver- 
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les";  that  Is,  they  were  addressed  to  places 
more  than  20  blocks  distant  from  the  office 
of  the  defendant  from  which  the  telegrams 
were  issued.  It  Is  conceded  that  the  plain- 
tiff actually  rendered  the  services  for  which 
recovery  was  had.  Such  performance  hav- 
ing been  admitted,  the  plaintiff  was  requir- 
ed, in  Its  direct  case,  to  prove  only  the  rea- 
sonable value  thereof.  Competent  testimony 
upon  this  point  sfa.8  Introduced,  and  the  mat- 
ter submitted  to  the  Jury  for  determination. 
No  attack  is  made  upon  the  conclusiveness 
of  the  determination  by  the  Jury  so  far  as 
the  reasonableness  of  the  charges  made  by 
the  plaintiff  is  concerned. 

Omar  C.  Spencer,  of  Portland  (Holman  & 
Hampson,  of  Portland,  on  the  brief),  for  ap- 
pellant Charles  D.  Mahaffie,  of  Portland 
(Brewster  &  Mahaffle,  of  Portland,  on  the 
brief),  for  respondent 

BE^A.N,  J.  (after  stating  the  facts  as  above). 
It  is  the  defendant's  theory  of  this  case  that, 
although  the  plaintiff  performed  the  services 
in  question  of  the  reasonable  value  of  $2,- 
373.70,  nevertheless  the  company  was  under 
no  obligation  to  pay  the  plaintiff  this  sum, 
or  any  sum,  for  the  rendition  of  the  same 
Defendant  contends  that  the  services  In 
question  were  performed  by  the  plaintiff  un- 
der the  terms  of  a  contract  by  which  the 
latter  was  required  to  render  the  same  in 
consideration  of  the  general  compensation 
moving  from  the  defendant  to  the  plaintiff 
under  the  contract  which  heretofore  the  de- 
fendant has  fully  paid. 

On  October  1,  1903,  the  plalntifl  entered 
into  a  written  contract  with  the  Postal  Tele- 
graph-Cable Company,  a  New  York  corpora- 
tion, by  the  terms  of  which  it  was  provided 
that  the  plaintiff  should  deliver  for  this  com- 
pany all  Its  telegrams  for  delivery  in  the 
city  of  Portland,  Or.,  for  a  period  of  10 
years  from  the  date  of  the  contract  It  was 
further  provided  that  the  contract  should  be 
binding  upon  the  parties  thereto,  and  upon 
their  respective  successors  and  assigns,  and 
it  was  understood  and  agreed  that  the  Postal 
Telegraph-Cable  Company  of  New  York  and 
its  allied  companies  should  be  considered  as 
one  and  the  same  company.  The  fact  was 
established  at  the  trial  of  this  case  that  the 
defendant  Postal  Telegraph  Company,  an 
Oregon  corporation,  is  allied  with  the  Postal 
Telegraph-Cable  Company,  one  of  the  con- 
tracting parties  to  the  agreement  of  October 
1,  1903.  It  further  appeared  that  ever  since 
the  organization  of  the  defendant  company 
in  November,  1903,  the  plaintiff  and  the  de- 
fendant have  acted  under  and  In  part  per- 
formed the  contract  of  October  1,  1903,  as 
though  the  defendant  had  been  one  of  the 
original  contracting  parties  thereto.  The  de- 
fendant set  up  this  contract  In  Its  answer, 
on  the  theory  that  It  required  the  plaintiff  to 
perform  the  services  in  question  without  spe- 
cial compensation  from  the  defendant    The 


provisions  of  the  contract  which  are  deemed 
material  to  this  litigation  are  as  follows: 

"Third.  The  Messenger  Company  further 
agrees  to  promptly  deliver  in  the  said  city  of 
Portland,  Or.,  all  telegraph  messages  handed  it 
by  the  Postal  Company  for  delivery.    •    •    • 

"Fourth.  The  Postal  Company  •  •  • 
agrees  to  pay  to  the  Messenger  Company  three 
and  one-half  (3%)  cents  for  each  telegraph 
message  collected  by  the  Messenger  Company 
within  seven  (7)  blocks  of  any  of  Its  offices  where 
messengers  are  kept  for  the  collection  of  mes- 
sages, and  accepted  for  transmission  by  the 
Postal  Company,  and  three  and  one-half  (3%> 
cents  for  each  telegraph  message  delivered  for 
the  Postal  Company  by  the  Messenger  Company 
within  said  limits;  and  further  airrees  to  pay 
to  the  Messenger  Company  five  (5)  cents  for 
each  telegraph  message  collected  by  the  Mes- 
senger Company  between  seven  (7)  and  twenty 
(20)  blocks  distant  from  anch  offices,  and  accept- 
ed for  transmission  by  the  Postal  Company,  and 
five  (5)  cents  for  each  telegraph  message  deliv- 
ered for  the  Postal  Company  by  the  Messenger 
Company  within  said  limits.    *    *    * 

"Sixth.  It  is  mutually  agreed  that  •  •  • 
during  the  continuance  of  this  agreement  •  •  • 
the  Postal  Company  •  *  *  shall  not  witlioat 
the  consent  of  the  Messenger  Company  collect 
or  deliver  telegraph  messages  by  messengers  or 
permit  any  other  corporation,  firm,  or  individ- 
ual to  collect  or  deliver  telegraph  messages  by 
messengers  for  said  Postal  Company  in  the  said 
city  of  Portland,  Or.    •    •    • 

"Eighth.  It  is  mutually  understood  and  agreed 
that  the  Messenger  Company  may  charge  and 
collect  from  the  addressees  reasonable  sums  for 
the  delivery  of  any  of  said  telegraph  messages 
addressed  to  points  out  of  the  delivery  districts 
hereinabove  described  in  paragraph  fourth,  in 
said  city  of  Portland,  provided,  however,  that 
such  charges  shall  not  exceed  the  sums  charged 
by  other  telegraph  or  district  companies  in  said 
city  for  like  service,  •  •  *  it  being  under- 
stood and  agreed  that  the  Postal  Company  and 
its  allied  companies  shall  be  considered  as  one 
and  the  same  company." 

It  was  alleged  and  proved  by  the  deteai- 
ant  that  on  November  20,  1911,  the  Western 
Union  Telegraph  Company,  a  business  com- 
petitor of  the  defendant,  adopted  a  policy  of 
delivering  telegraph  messages  free  of  de- 
livery charges  or  tolls  to  the  addressees  there- 
of, at  all  places  within  the  dty  limits  of 
Portland.  It  Is  contended  by  defendant's 
counsel  that  by  express  written  agreement 
the  plaintiff  was  required  to  deliver  for  the 
defendant  all  the  latter's  telegrams  address- 
ed to  points  In  the  city  of  Portland;  that 
the  defendant,  in  addition  to  agreeing  to 
pay  the  stipulated  sums  of  money,  extended 
to  the  plaintiff  the  privilege  of  collecting 
from  the  addressees  of  telegrams  addressed 
to  points  out  of  the  delivery  districts  above 
mentioned  reasonable  sums,  "provided  such 
sums  should  not  exceed  the  sums  charged  by 
other  telegraph  or  district  companies  in  said 
city  for  like  service."  Under  this  contract, 
prior  to  November  20,  1911,  the  plalntUT  de- 
livered for  the  defendant  all  its  telegrams 
within  the  city  limits  of  the  city  of  Portland, 
and  the  defendant  paid  the  plalntifl  the 
agreed  amounts,  and  permitted  the  latter  to 
collect  from  the  addressees  reasonable  sums 
for  messages  delivered  beyond  the  20- 
block  limit  It  is  shown  by  plaintiff  that  aft- 
erwards and  until  February,  1912,  plaintiff 
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sabmttted  bills,  and  the  defendant  paid  for 
deliveries  outside  the  20-bIock  limit  It  also 
appears  that  during  the  time  of  the  contract 
for  deliveries  outside  the  city  limits  the 
plainUS  collected  of  the  recipients  of  mes- 
sages, when  able  to  do  so,  and,  vrhen  not,  the 
defendant  paid  therefor.  On  November  20,. 
1911,  upon  adoption  by  the  defendant  of  a 
free  delivery  system,  and  a  notification  to 
the  plaintiff  that  the  latter  should  make  no 
further  collection  from  the  addressees  for 
the  long  deliveries,  defendant  claims  that  the 
plalntifF  was  still  required  to  make  such  de- 
liveries under  the  express  terms  of  the  con- 
tract; that  the  privilege  of  collecting  from 
the  addressees  ceased,  since  the  collection 
of  any  sum  would  hare  exceeded  that  charg- 
ed by  the  Western  Union  Telegraph  Com- 
pany ;  but  that  no  obligation  or  duty  on  the 
part  of  the  defendant  to  pay  the  plaintiff  par- 
ticular or  additional  sums  for  making  these 
long  deliveries  existed  or  arose,  since,  under 
the  terms  of  the  contract,  the  plaintiff  was 
already  required  to  perform  the  same  as 
part  of  the  general  services  agreed  to  be  ren- 
dered by  it  thereunder. 

The  trial  court  refused  to  accept  the  de- 
fendant's theory  of  the  case  and  charged  the 
jury  to  find  for  the  plaintiff  the  reasonable 
value  for  making  the  long  deliveries  mention- 
ed. By  exceptions  to  such  Instruction,  and 
to  the 'refusal  of  the  court  to  charge  the  Jur^y 
according  to  defendant's  interpretation,  and 
by  a  motion  for  a  directed  verdict  in  favor 
of  the  defendant,  the  question  is  raised  as 
to  whether  or  not  the  plaintiff  was  required 
under  the  terms  of  the  agreement  to  make 
the  long  .deliveries  as  a  part  of  the  general 
services  to  be  performed  by  it  during  th^  10- 
year  term  In  consideration  of  the  stipulated 
sums  of  money  to  be  paid  by  the  defendant 
The  only  question  involved  depends  upon  the 
construction  of  the  contract  Defendant's 
counsel  urge  that  after  the  free  delivery  sys- 
tem was  extended  by  the  defendant  by  para- 
graph 8  of  the  agreement,  plaintiff  was  pre- 
cluded from  making  any  charge  against 
addressees,  and  that  there  was  no  Express  ob- 
ligation in  the  contract  requiring  the  defend- 
ant to  pay  the  plaintiff  specially  for  making 
long  deliveries.  - 

[II  It  is  the  duty  of  the  court  to  construe 
a  contract  having  regard  to  the  intent  of  the 
parties  as  expressed  In  the  words  they  have 
uaed.  2  Elliott  on  Contracts,  1 1507;  Arment 
v.  TamhiU  Co.,  28  Or.  474,  479,  43  Pac.  653 ; 
Smith  T.  Kerr,  108  N.  T.  31,  87,  16  N,  B.  70, 
2  Am.  St  Rep.  362;  Walker  v.  Tucker,  70 
111.  627,  632;  Mathews  v.  Phelps.  61  Mich. 
327,  332,  28  N.  W.  108,  1  Am.  St  Rep.  681; 
Wallowa  Lake  A.  Co.  v.  Hamilton,  142  Pac. 
321. 

[2]  The  letter  of  notification  from  the  de- 
fendant to  the  plaintiff,  when  acceded  to  by 
the  latter,  modified  paragraph  8  of  the  con- 
tract so  that  there  was  no  agreement  as  to 
compensation  for  deliveries  outside  the  20- 
block  limit    Under  the  contract,  as  so  chang- 


ed, what  was  the  situation  of  the  parties  as 
to  the  payment  for  this  service?  The  agree- 
ment had  been  in  force  for  a  long  time.  The 
change  In  the  limits  of  the  free  delivery  dis- 
trict does  not  appear  to  have  been  in  the 
contemplation  of  the  contracting  parties  at 
the  time  of  the  original  agreement  The 
proviso,  in  paragraph  8,  "that  such  charges 
shall  not  exceed  the  sums  charged  by  other 
telegraph  or  district  companies  in  said  city 
for  like  service,"  was  intended  to  regulate 
the  amounts  of  collection  from  addressees  in 
order  not  to  curtail  the  business  of  the  Tele- 
graph Company,  and  not  to  stipulate  the 
compensation  of  the  delivering  company  in 
the  event  that  such  collections  should  be  dis- 
pensed with.  The  Telegraph  Company  dur- 
ing all  the  time  made  provisions  for  deliver- 
ing messages  within  certain  limits  tree  of 
expense  to  the  addressees,  yet  the  plaintiff 
was  to  be  compensated  by  the  defendant  for 
services  within  such  free  delivery  districts. 
Nowhere  is  it  apparent  that  the  Messenger 
Company  should  perform  services  free  of 
charge,  or  that  the  rates  received  within  any 
certain  limits  should  liquidate  or  affect  to 
any  extent  the  payment  for  deliveries  outside 
such  limits.  No  good  reason  appears  to  war- 
rant the  belief  that  the  parties  intended  that 
the  plaintiff  should  be  paid  for  making  de- 
liveries at  a  short  distance  from  the  office 
and  receive  no  remuneration  for  carrying 
telegrams  a  longer  distance.  This  is  indicat- 
ed both  by  the  terms  of  the  contract  and  the 
conduct  of  the  parties  thereunder.  The 
change  merely  extended  the  boundaries  of 
the  free  delivery  area.  The  subject  of  the 
amount  to  be  paid  for  this  particular  serv- 
ice, after  the  change  in  the  system,  was  not 
embraced  within  the  terms  of  the  written 
memorandum.  ^ 

[3,  4]  Where  a  certain  part  of  a  transac- 
tion has  been  embodied  In  a  single  writing, 
but  another  part  has  been  left  in  some  other 
form,  the  rule  against  disputing  the  terms 
of  the  document  will  be  applicable  to  so 
much  of  the  transaction  as  is  so  embodied, 
but  not  to  the  remainder.  4  Wig.  Bv.  f 
2430.  A  subsequent  departure  from  the 
terms  of  a  written  contract  by  the  parties 
and  mutually  acquiesced  in  abrogates  the 
original  contract  to  that  extent  A  written 
agreement,  except  when  prohibited  by  posi- 
tive law,  may  be  modified  or  annulled  by  a 
subsequent  valid  oral  agreement  of  the  par- 
ties. ZaneUo  v.  Iron  Works,  62  Or.  213,  124 
Pac.  660 ;  Pippy  v.  Winslow,  62  Or.  219,  224, 
126  Pac.  298. 

The  manager  of  the  plaintiff  company  tes- 
tified, in  effect,  that  after  the  receipt  of  the 
notice  not  to  charge  he  communicated  with. 
Mr.  Annand,  the  manager  of  the  defendant 
company,  and  asked  him  who  would  pay  for 
the  long  deliveries,  and  was  assured  that  the 
Postal  Telegraph  Company  would  pay  the 
same;  that  after  that  telegrams  were  sent 
out  under  that  arrangement. 

[S]  Where,  after  a  contract  is  entered  Into. 
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conditlonB  materially  change  in  a  way  un- 
foreseen at  the  date  of  the  agreement,  and 
the  question  arises  as  to  who  is  to  bear  the 
expense,  the  party  then  agreeing  to  assume 
it  cannot,  after  the  work  is  done,  fall  back 
on  the  terms  of  the  original  contract.  Stew- 
art V.  KeUtas,  22  N.  Y.  Super.  Ct  26L 
There  is  no  more  certain  way  of  finding  out 
what  the  contracting  parties  meant  than  to 
ascertain'  what  they  have  actually  done  in 
carrying  out  the  contract  By  so  doing  we 
learn  what  construction  the  parties  them- 
selves have  placed  upon  the  terms  of  their 
stipulation.  2  Page  on  Contracts,  S  1126; 
Brooklyn  L.  Ins.  Go.  t.  Dutcher,  95  U.  S. 
269.  272,  24  I/.  Ed.  410;  Hall  v.  French  Wine 
Co.,  149  App.  Dlv.  609,  134  N.  T.  Supp.  158 ; 
Lowrey  ▼.  Hawaii,  206  U.  8.  206,  27  Sup.  Ct 
622,  51  L.  Ed.  1026. 

[6]  There  was  practically  no  dispute  that 
the  contract  was  changed.  It  was  therefore 
proper  for  the  court  to  construe  It  as  modi- 
fled,  and  to  submit  to  the  Jury  the  determina- 
tion of  the  amount  of  the  reasonable  value  of 
the  services. 

The  itaterpretatlon  of  the  contract  by  the 
learned  Judge  was  correct 

The  Judgment  of  the  lower  court  will 
therefore  be  affirmed. 

MOOBB,  0.  J.,  and  EAKIN  and  HABBIS, 
JJ..  concur. 


(74  Or.  SX!} 

SHABKET  et  al.  v.  POBTLAND  OAS  & 

COKE  CO. 

(Supreme  Court  of  Oregon.     Jan.   19r  1915.) 

Affkai,  and   Ebbor  (g  832*)— Oboumds  fob 

BEHEARINS    —    MiSSTATEUSNT    OF    FACT    IN 

Opinion. 

In  an  action  for  Injury  to  plaintiff's  trees, 
etc.,  from  gas  escapini;  from  a  main  due  to  a. 
break  from  defective  filling  of  an  excavation,  an 
alleged  erroneous  statement  in  the  opinion  that 
the  testimony  tended  to  show  that  the  break 
was  due  to  a  water  main  laid  across  the  gas 
main  held  no  ground  for  a  rehearing. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  3215-3228;  Dec.  Dig.  | 
832.»] 

On  motion  for  rehearing.     Motion  over- 
ruled. 
For  former  opinion,  see  144  Pac.  1152. 

BUBNETT,  J.  In  the  opinion  heretofore 
filed  in  this  case  the  fcAlowlng  language  was 
used: 

"Some  of  the  testimony  tends  to  attribute  the 
break  to  the  fact  that  a  water  main  had  been 
laid  across  the  gas  main  by  the  city  authorities, 
and  that  the  refilling  of  the  excavation  caused  a 
pressure  against  the  gas  main,  which  it  could 
not  withstand,  resulting  in  the  breach  from 
which  the  gas  escaped." 

The  petition  for  rehearing  la  based  upon 
the  hypothesis  that  the  excerpt  quoted  is  not 
a  true  statement  of  the  fact  According  to 
the  petition,  the  Inaccuracy  consists  In  stat- 
ing that  the  water  main  was  laid  across  the 
gas  main  instead  of  directly  beneath  It    The 


opinion  does  not  state  that  one  main  was 
laid  upon  the  other,  and  it  can  make  little 
difference  whether  it  was  laid  transversely 
above  or  below  or  parallel  above  or  below 
the  other  conduit,  for  the  cause  of  the  break 
was  attributed  to  the  manner  In  which  the 
excavation  was  refilled  and  not  to  the  con- 
tact of  one  main  with  the  other.  There  was 
abundant  testimony  that  the  gas  escaped; 
that  the  trees  died;  and  that  the  break  In 
the  gas  main  was  caused  by  the  defective 
manner  in  which  the  excavation  for  the  city 
water  main  was  closed.  Whether  the  defend- 
ant was  negligent  in  not  discovering  the  leak 
and  controlling  the  escaping  gas  was  a  ques- 
tion of  fact  for  the  Jury,  to  be  determined 
from  all  the  circumstances  disclosed  by  the 
testimony;  and  hence  it  was  an  error  to  al- 
low the  nonsuit.  As  It  was  the  defective  fill- 
ing of  the  excavation  to  which  the  break  was 
attributed,  the  inaccuracy  of  statement  c(hi- 
cernlng  the  relative  position  of  the  two  mains 
does  not  affect  the  case  and  constltntes  no 
reason  for  a  rehearing. 
The  motion  Is  overruled. 

MOORE,  O.  J.,  and  McBBIDB  and  BEN- 
SON, JJ.,  concur. 

(71  Or.  544) 
-DUESTEB  et  aL  v.  ALVIN. 
(Supreme  Court  of  Oregon.    Jan.  19, 1915.) 

1.  Deeds  (J  150*)— Buhmno  Bestrictions— 
VALiDirr. 

A  reservation  in  a  deed  of  a  city  building 
lot  of  the  right  of  forfeiture  for  the  grantee's 
violation  of  building  restrictions  was  only  a  par- 
tial restraint  on  the  use  of  the  property  incident 
to  a  transfer  of  the  title  and  was  valid. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Si  450,  480;   Dec.  Dig.  |  150.*] 

2.  Covenants  (J  53*)— Effect— Subject-mat- 
ter Not  in  Esse. 

Ovenants  relating  to  a  subject-matter  not 
in  esse  are  personal,  and  do  not  run  with  the 
land  so  as  to  bind  assignees,  unless  they  are  ex- 
pressly named  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Ciovenant^ 
Cent  Dig.  M  22,  62;  Dec  Dig.  {  53.»] 

3.  Deeds  (|  150*)— Use  of  Peoperty— Reou- 
lATiONS— Limitations. 

Limitations  placed  on  the  use  of  real  prop- 
erty obtain  their  force  from  the  right  of  the  fee 
owner  to  reasonably  regulate  the  manner  in 
which  the  premises,  when  conveyed  by  him,  shall 
be  occupied,  with  reference  to  the  kind  and 
value  of  the  structures  to  be  erected  and  their 
location. 

Sid.  Note. — For  other  cases,  see  Deeds,  Gent 
.  §;  450,  480;    Dec.  Dig.  I  150.*] 

4.  Covenants  (§  69*)  —  Building  Bestkio- 
TiONS— Covenants  Running  with  Land. 

A  purchaser  of  real  property  subject  to 
building  restrictions,  of  which  he  has  knowledge 
when  he  obtains  the  title,  is  bound  to  comply 
therewith. 

[Ed.  Note. — For  other  cases,   see  Covenants, 
(3ent  Dig.  H  67-69;  Dec.  Dig.  i  69.»] 

6.  Covenants  (J  77*)  —  Buhding  Bestric- 
tions—Enforcement— Bight  TO  Sns— Oth- 
er Property  Owners. 

Where    defendant    acquired    city    property 

with  knowledge  that  it  was  subject  to  building 
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restrictions  for  the  benefit  of  the  entire  district, 
owners  of  other  property  in  the  district  acquired 
from  the  same  grantor  were  entitled  to  sue  in 
equity  to  enforce  the  restrictions. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  M  77-89;   Dec  Dig.  {  77.*] 

6.  Injunction   (5  e2*)— Scop*  ov  Rxicbdt— 
Neqative  Covenants  in  Deeds. 

Equity  will  enforce  by  injunction  negative 
covenants  and  clauses  in  deeds  restricting  the  use 
of  real  property,  thoutrh  such  covenants  do  not 
in  law  constitute  assignments  or  covenants  run- 
ning with  the  land. 

[Kd.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  S|  124-127,  129 ;  Dec.  Dig.  §62.*] 

7.  Nuisance  (J  72*)  —  Pubuo  Nuisance  — 
Right  to  Sue. 

When  the  creation  or  maintenance  of  a 
public  nuisance  especially  injures  a  person  in  a 
manner  distinct  from  that  suffered  by  the  public, 
such  person  may  sue  to  restrain  its  continuance. 
[Ed.  Note. — For~  other  cases,  see  Nuisance, 
Cent  DiK.  S§  164-169;  Dec  Dig.  §  72.*] 

8.  Injunction  (J  114*)  —  Building  Resteic- 
TiONS — Enforcement — Parties. 

In  procepdings  to  enforce  building  restric- 
tions, the  rights  and  remedies  of  tbe  original 
grantor  and  of  those  immediate  and  intermediate 
grantees  not  being  similar,  it  was  unnecessary 
to  join  them  as  parties  plaintift,  or  to  aver  that 
they  bad  been  especially  injured,  or  that  the 
original  grantor  on  request  refused  to  become  a 
party,  in  order  to  authorize  an  owner  of  a  lot 
m  the  addition  to  protect  his  right  in  maintain- 
ing the  uniformity  in  tbe  location  and  value  of 
residences  to  be  erected  in  the  district,  by  en- 
forcing the  restriction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  $}  202-220;  Dec.  Dig.  i  114.*] 

9.  Estoppel   (§    83*)  —   Building  Rebtbio- 
TI0N3— Personal  Covenant. 

Where  a  corporation  opened  a  residence  ad- 
dition and  sold  lots  subject  to  restrictions  as  to 
tbe  first  cost  of  buildings  to  be  erected  thereon 
and  restraining  their  location  nearer  than  20 
feet  from  tbe  street  line,  etc.,  such  covenants 
were  not  personal  to  the  grantor,  but  it  was 
bound  thereby  under  the  doctrine  of  equitable 
esfoppel,  whereby  each  purchaser  of  property  in 
tbe  addition,  except  in  tbe  business  district,  was 
entitled  -to  rely  on  the  restrictions,  and  could  en- 
force them  against  all  purchasers  except  such  as 
secured  title  without  Knowledge  of  the  limita- 
tions imposed. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  U  218,  227-22J ;  Dec.  Dig.  §  83.*] 

10.  Covenants  (J  61*)  —  Buildino  Restbio- 
noNs — AuTiioBiTT  to  Oiianoe. 

Where  a  corporation  opened  a  city  addition 
and  sold  lots  therein  subject  to  restrictions  as 
to  the  location  of  buildings,  the  corporation,  aft- 
er having  sold  lots  suliject  to  the  restriction, 
could  not  change  tbe  general  plan  or  scheme  of 
the  residences  to  be  erected  in  the  district  set 
apart  for  that  purpose  by  selling  a  lot  free  from 
the  restriction. 

[Ed.  Note— For  other  cases,  see  Covenants, 
Cent  Dig.  §  50;  Dec  Dig.  g  51.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Suit  by  P.  X.  Duester  and  others  against 
P.  A.  Alvin.  Decree  for  complainants,  and 
defendant  appeals.     Affirmed. 

This  is  a  suit  by  F.  X.  Duester  and  H.  C. 
Raven,  for  themselves  and  all  other  persons 
who  might  wish  to  Join  them,  against  P.  A. 
Alvln,  for  a  mandatory  injunction  to  require 


him  to  remove  from  his  real  property  a  build- 
ing, and  also  to  set  back  further  from  the 
line  of  a  street  the  foundation  for  another 
structure  to  be  erected  on  the  premises.  The 
facts  are  that  E.  Henry  Womme,  the  owner 
In  fee  of  a  tract  of  real  property  in  Mult- 
nomah county.  Or.,  caused  the  land  to  be 
surveyed  and  platted  as  Overlook  addition 
to  tbe  dty  of  Portland,  dedicating  to  tbe 
public  all  the  streets,  alleys,  and  boulevards 
noted  on  the  plat,  which  map  was  duly  re- 
corded. The  plat  did  not  indicate  reserva- 
tions for  any  purpose,  except  the  right  of 
the  dedicator  to  construct,  maintain,  and  op- 
erate street  railways  on,  over,  and  through 
some  of  the  specified  highways.  Womme 
from  time  to  time  conveyed  parts  of  the  land 
80  platted  to  the  Overlook  Land  Company^,  a 
corporation,  which  sold  and  conveyed  lots 
in  that  addition  as  purchasers  thereof  could 
be  secured.  The  deeds  so  executed  by  the 
company  contained  a  clause  which  i-eads: 
"This  conveyance,  however,  is  made  with  the 

further  consideration  tliat  the  grantee  , 

heirs  or  assigns,  will  not  use  said  premises  for 
any  other  than  resident  purposes;  will  not  erect 
more  than  one  residence  on  each  and  every  lot 
thereof;  will  not  construct  aqy  building  nearer 
to  the  front  line  of  any  street  than  20  feet,  nor 
erect  any  residence  on  said  premises,  tbe  first 
cost  of  which  shall  he  less  than  $2,000;  and  that 
any  violation  of  such  covenants,  or  either  of 
them,  shall  work  a  Corfeiture  of  the  estate  of  the 

said  grantee,  ,  heira  or  assigns,  in  and  to 

the  said  premises." 

The  corporation,  on  June  .15,  1907,  exe- 
cute<]  to  Hans  Holmberg  and  Theresa  Holm- 
berg,  his  wife,  a  deed  to  lot  9  in  block  B 
in  that  addition ;  the  conveyance  being 
subject  to  the  foregoing  building  restric- 
tions, except  that  two  residences  were  per- 
mitted to  be  erected  on  the  premises.  The 
side  lines  of  tills  lot  as  platted  e.'wtend  at 
right  angles  from  Overlook  boulevard  on 
the  easterly  end  to  an  acute  angle  on  Mel- 
rose drive  at  the  westerly  end,  the  premises 
being  50  feet  wide,  Its  northerly  line  185 
feet  and  its  southerly  line  153  feet  The 
greater  part  of  the  boulevard  named  is  par- 
allel with  the  westerly  border  of  Overlook 
addition;  that  boundary  as  run  from  the 
northwest  corner  of  the  tract  being  south 
37°  52'  15"  east  All  blocks  east  of  Over- 
look boulevard,  except  such  as  are  rendered 
angular  by  that  highway,  exteud  north  and 
south,  consisting  of  lots  numbered  from  1 
to  8,  inclusive,  on  the  east  side  and  from  9 
to  16  on  the  west  Each  of  such  lots  is  50 
feet  from  north  to  south  and  100  feet  from 
east  to  west  The  blocks  I>order  upon  ave-. 
nues  extending  north  and  south,  the  first  of 
which  is  Maryland  avenue  on  tbe  east,  and 
upon  streets  extending  ^ast  and  west  The 
lot  conveyed  by  the  company  to  Holmberg  and 
his  wife  being  so  much  larger  tlian  ordinary, 
the  corporation  granted  permission  to  erect 
upon  the  premises  two  residences,  but  requir- 
ed each  dwelling  to  comply  with  the  restric- 
tions hereinbefore  mentioned.    Holmberg  and 
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his  wife,  on  March  6,  1908,  conveyed  the  lot 
to  F.  P.  Nelsou  and  Emma  Nelson,  his  wife, 
who,  reserring  the  easterly  80  feet  of  the 
premises,  sold  and  conveyed  the  remainder 
on  May  11,  1912,  to  the  defendant,  P.  A.  Al- 
vla,  but  in  the  deed  evidencing  a  transfer 
of  the  title  Nelson  and  his  wife  inadvertentl'y 
omitted  the  restricting  covenant  referred  to. 
Alvln,  pursuant  to  authority  obtained  from 
a  representative  of  the  Overlook  Land  Com- 
pany to  erect  on  the  premises  a  garage,  put 
up  near  the  back  part  of  the  land  so  convey- 
ed to  him,  at  an  outlay,  as  alleged  in  the 
answer,  of  $750,  a  building  which  was  finish- 
ed inside  as  a  dwelling  and  which  he  occu- 
pied as  a  residence.  He  also  procured  plans 
for  a  house  28  feet  wide  and  48  feet  long  to 
be  built  on  tils  land ;  the  easterly  end  of  the 
structure  Joining  the  smaller  building  and 
the  westerly  end,  including  a  proposed  built- 
in  porch,  the  upper  portion  of  which  was  to 
be  finished  as  a  part  of  the  house,  coming  to 
a  point,  at  Its  closest  distance  of  5  feet  4% 
inches  at  an  acute  angle  with  Melrose  drive. 
He  excavated  a  basement  for  the  entire 
house,  except  the  porch,  and  was  putting  In 
cement  foundation  walls  when  this  suit  was 
instituted. 

The  complaint  charges,  in  effecti,  that  the 
Overlook  land  Company,  Intending  to  con- 
vert such  addition  into  an  exclusive  and  de- 
sirable residence  district,  adopted  a  general 
plan  and  scheme  of  building  restrictions  for 
the  entire  addition,   except  a   few  lots  in 

blocks ,  and,  to  evidence  a  transfer  of 

the  legal  title  to  such  real  property,  approv- 
ed a  general  form  of  deed,  containing  the  re- 
strictive covenants  hereinbefore  quoted ;  that 
the  plaintiffs  have  purchased  from  the  com- 
pany lots  in  Overlook  addition  and  are  the 
owners  and  holders  of  the  legal  title  there- 
to; and  that  they  and  other  purchasers  of 
lots  in  such  addition  had  knowledge  of,  and 
relied  upon,  such  general  scheme  and  plan 
of  improvement  for  the  benefit  of  the  entire 
addition,  by  reason  whereof  a  greater  con- 
sideration was  paid  for  such  real  proi)erty 
than  would  otherwise  have  been  given  with- 
out such  restrictions,  and  they  have  severally 
erected  valuable  dwelling  houses  in  com- 
pliance therewith.  The  complaint  sets  forth 
the  facts,  in  substance,  as  hereinbefore  stat- 
ed, and  avers  that  the  defendant  purchased 
his  part  of  a  lot  with  knowledge  of  such 
general  plan  and  scheme,  and  had  been  no- 
tified thereof  and  requested  to  remove  the 
structure  erected  on  his  premises  so  as  to 
conform  with  the  requirements  of  such  plan, 
but  that  he  had  refused  to  comply  therewith, 
and  that  the  plaintiffs  had  no  plain,  speedy 
or  adequate  remedy  at  law. 

A  temporary  restraining  order  was  granted 
when  the  suit  was  commenced.  The  defend- 
ant moved  to  dissolve  the  injunction,  and 
also  demurred  to  the  complaint  on  several 
grounds,  but  stipulated,  however,  that  the 
motion  might  be  denied  and  the  demurrer 
overruled,  reserving  the  right  to  present  at 


the  trial  the  legal  questions  so  raised.  The 
answer  denied  the  material  allegations  of 
the  complaint,  and  for  a  further  defense 
averred,  in  effect,  that  the  corporation  did 
not  at  any  time  place  a  general  restriction 
over  the  entire  addition,  but  reserved  to 
Itself  the  right  originally  to  deal  with  the 
real  property  therein  to  suit  Itself  and  to 
sell  and  convey  lots  for  business  purposes 
without  any  restrictions;  that  the  corpora- 
tion has  permitted  numerous  violations  of 
such  restrictions,  as  to  the  limit  from  the 
street  lines  and  the  cost  of  buildings,  and 
there  never  was  any  general  plan  or  scheme 
to  beautify  the  addition  or  to  provide  uni- 
formity with  respect  to  the  distance  of  build- 
ings from  the  street  or  to  the  minimum  cost 
of  residences;-  that  defendant's  house,  as 
located  upon  the  ground,  will  not  obstruct  the 
view,  or  interfere  with  the  enjoyment  of 
plaintiffs'  property:  and  that  he  had  been 
damaged  by  the  temporary  injunction  Issued 
herein. 

The  reply  put  in  issue  the  al'legatlons  of 
new  matter  In  the  answer,  and,  the  testi- 
mony having  been  taken,  the  court  made 
findings  of  fact  and  of  law  as  alleged  In  the 
complaint,  and  granted  the  relief  therein 
prayed  for,  from  which  decree  the  defendant 
appeals. 

W.  A.  Leet  and  L,  D.  Mahone,  botb  of 
Portland,  for  appellant  S.  C.  Spencer,  of 
Portland  (H.  J.  Parklson,  Harry  Yanckwlch, 
and  E.  V.  HllUus,  aid  of  Portland,  on  the 
brief),  for  respondents. 

MOORE,  a  J.  (after  stating  the  facta  as 
above.)  It  is  contended  that  the  complaint 
falls  to  show  any  legal  right  on  the  part  of 
the  plaintiffs  to  maintain  this  suit,  for  which, 
reason  their  primary  pleading  does  not  state 
facts  sufficient  to  entitle  them  to  equitable 
Interference,  and  that  an  error  was  commit- 
ted in  receiving  any  evidence  on  their  part, 
to  the  introduction  of  all  of  which  objections 
were  made  on  that  ground  and  exceptions 
saved. 

[1]  It  will  be  remembered  that  the  restric- 
tions Imposed  by  the  Overlook  Land  Company 
upon  each  grant  of  real  property  in  Over- 
look addition,  except  as  to  lots  set  apart  for 
business  purposes,  provided  that  a  violation 
of  any  of  the  covenants  contained  in  the 
deeds  should  work  a  forfeiture  of  the  estate 
of  the  grantee,  his  heirs  or  assigns,  in  or  to 
the  premises.  It  will  thus  be  seen  that  tht' 
corporation  reserved  to  itself  a  possible  re- 
versionary interest  in  the  several  lots  con- 
veyed, whereby  the  conditional  estate  grant- 
ed might  become  forfeited  for  a  violation  of 
any  of  the  restrictions  prescribed.  Such  pro- 
vision in  the  deeds  was  only  a  partial  re- 
straint, incident  to  a  transfer  of  the  title 
to  real  property,  and  is  valid.  Seeck  v. 
Jakel,  141  Pac.  211. 

[2]  Covenants  relating  to  a  subject-matter 
not  in  esse,  as  for  the  building  of  a  fence  or 
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tbe  erection  of  a  structure  upon  designated 
real  property,  are  personal,  and  do  not  run 
'  with  tbe  land  so  as  to  bind  assignees,  unless 
tbey  are  expressly  named  In  tbe  deed. 
Brown  v.  Southern  Pacific  Co.,  36  Or.  128, 
58  Pac.  1104,  47  L.  R.  A.  400,  78  Am.  St 
Rep.  761 ;  Hisey  v.  Presbyterian  Church,  130 
Mo.  App.  666,  109  S.  W.  60. 

[3]  Regulations  and  limitations  placed  up- 
on the  use  of  real  property  obtain  their  bind- 
ing force  and  efficiency  from  the  right  which 
every  owner  of  tbe  fee  has  reasonably  to  reg- 
ulate the  manner  of  how  the  premises,  when 
conveyed  by  him,  'shall  be  occupied,  the  kind 
and  value  of  tbe  structures  to  be  erected,  or 
the  buildings  to  be  placed  thereon,  and  their 
location  with  respect  to  exterior  or  other 
linea 

[4]  When  land  is  granted  subject  to  such 
restrictions,  the  grantee,  who  had  knowledge 
thereof  before  accepting  a  conveyance  of  the 
title  to  the  premises,  cannot  equitably  repu- 
diate tbe  restrictions,  or  refuse  to  comply 
with  or  fulfill  them.  A  purchaser  of  real 
property  subject  to  such  limitations,  if  he 
secured  the  title  with  knowledge  of  the  re- 
strictions thus  imposed,  is  bound  thereby,  and 
it  would  be  unjust  for  him  to  trench  upon 
or  ignore  the  covenants  and  conditions  which 
his  immediate  grantors  assumed  with  respect 
to  the  premises.  Whitney  v.  Union  Ry.  Co., 
11  Gray  (Mass.)  359,  71  Am.  Dec.  715;  Par- 
ker V.  Nightingale,  6  AUen  (Mass.)  341,  83 
Am.  Dec  632. 

Though  the  restrlctiops  herein  provide 
"that  any  violation  of  such. covenants,  or  el- 
ther  of  them,  shall  work  a  forfeiture  of  the 

estate  of  the  said  grantee,  ,  heirs  or 

assigns.  In  and  tb  said  premises,"  It  Is  un- 
necessary to  consider  the  nature  of  the  cove- 
nant, for  tbe  testimony  establishes  tbe  fact 
that,  when  negotiating  for  a  purchase  of  a 
part  of  lot  9  in  block  E  in  Overlook  addition, 
the  defendant  was  informed  by  Mrs.  Nelson, 
the  then  part  owner  of  the  premises,  of  the 
restrictions  imposed  tnereon  by  tbe  original 
grantor.  This  covenant  grants  a  conditional 
estate,  in  the  nature  of  a  negative  easement, 
whereby  each  grantee  who  secured  a  title  to 
any  land  in  Overlook  addition  with  knowl- 
edge of  the  limitations  prescribed  became 
seised  of  a  servient  estate  as  to  his  own 
premises,  and  also  the  owner  of  a  dominant 
estate  in  all  other  lots  the  deeds  to  which 
contained  such  conditions.  Silberman  v. 
Uhrlaub,  118  App.  Dlv.  869,  102  N.  Y.  Supp. 
299;  Landsberg  v.  Rosenwasser,  124  App. 
Dlv.  559,  108  N.  Y.  Supp.  929. 

[S]  The  covenant  in  each  deed  executed 
by  ttie  corporation  was  made  in  pursuance 
of  a  general  scheme  adopted  by  it  for  the 
purpose  of  preserving  the  addition  as  desir- 
able residence  property.  The  restriction  cre- 
ated an  equitable  servitude  which  must  be 
regarded  as  of  value  to  the  whole  property. 
It  was  inserted  in  the  deeds  for  the  benefit 
of  those  who  became  owners  of  separate  par- 
cels. ai>d  la  binding  in  equity  on  a  grantee 


of  any  portion  of  the  premises  who  secured  a 
title  thereto  with  knowledge  of  such  restric- 
tion. Boyden  v.  Roberts,  131  Wis.  659,  111 
N.  W.  701. 

[6]  Courts  of  equity  will  enforce,  by  in- 
junction, negative  covenants  and  clauses  in 
deeds,  restricting  the  use  of  real  estate, 
though  such  Conditions  do  not,  in  law,  con- 
stitute easements  or  covenants  running  with 
the  land.  Robinson  v.  Edgell,  57  W.  Va. 
157,  49  S.  B.  1027. 

These  restrictions.  In  the  case  at  bar,  pro- 
hibit each  owner  of  real  property  so  conveyed 
from  violating  the  limitations  put  upon  his 
premises,  because  a  breach  thereof  would  or 
might  aSect  the  dominant  estate  therein  of 
some  or  all  other  owners  of  lots.  Since  his 
land  is  subjected  to  the  burdens  incident  to  a 
servient  estate  In  the  premises,  he  has  the 
corresponding  advantage  of  enforcing  in  eq- 
uity his  rights  in  and  to  the  dominant  es- 
tate as  to  all  other  real  property  the  owners 
of  which  obtained  their  title  with  knowledge 
of  the  covenant,  and  he  may  prevent  any  in- 
fringement that  would  or  might  affect  his 
land. 

[7]  The  rule  prevails  In  this  state  that, 
when  the  creation  or  maintenance  of  a  pub- 
lic nuisance  would  specially  Injure  a  private 
party  in  a  manner  distinct  from  that  suffered 
by  the  public,  he  may  maintain  a  suit  to  re- 
strain its  continuance.  Parrish  v.  Stephens, 
1  Or.  74;  lAihrs  v.  Sturtevant,  10  Or.  170; 
Walts  V.  Foster,  12  Or.  247,  7  Pac.  24;  Es- 
son  V.  Wattier,  25  Or.  7,  34  Pac.  756 ;  Blagen 
V.  Smith,  34  Or.  394,  56  Pac.  292,  44  U  E.  A. , 
522;  Van  Busklrk  v.  Bond,  52  Or.  234,  96 
Pac.  1103;  Moore  v.  Fowler^  58  Or.  292,  114 
Paa  472;  Bernard  v.  Willamette  Box  &  U 
Co.,  64  Or.  223,  129  Pac.  1039.  The  obstruc- 
tion of  a  highway  is  a  public  nuisance  consti- 
tuting a  misdemeanor,  and,  upon  a  conviction 
for  a  violation  thereof,  the  party  so  found 
guilty  may  be  punished.  L.  O.  L..  S  2210.  In 
such  case,  whether  the  state  or  a  private 
party  who  has  sustained  a  special  injury 
prosecute  the  action  for  an  infringement  of 
the  public  right  Is  unimportant,  for  tne  prin- 
cipal relief  sought  in  eliber  instance  is  iden- 
tical. Other  illustrations  might  be  cited 
where  the  misapplication  of  public  funds 
have  been  enjoined  at  the  suit  of  a  private 
party,  in  which  case  the  state  also  could  have 
obtained  the  same  relief.  In  the  case  at  bar, 
however,  a  suit  by  the  Overlook  Land  Com- 
pany against  one  of  its  grantees  of  real  prop- 
erty in  Overlook  addition  to  have  a  forfei- 
ture decreed  for  an  alleged  breach  of  the 
covenant  would  essentially  dlETer  from  a  suit 
by  one  or  more  of  the  owners  of  lots  in  such 
addition  who,  by  reason  of  their  dominant 
estate,  seek  to  enjoin  a  violation  of  such  re- 
strictions by  the  owners  of  other  lots,  though 
each  suit  might  be  predicated  upon  an  alle- 
gation of  the  samie  facts. 

[8]  The  rights  and  remedies  of  the  original 
grantor  and  of  its  Immediate  or  Intermediate 
grantees  of  such  lots  not  being  similar,  it 
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his  wife,  on  March  6,  1908,  conveyed  the  lot 
to  F.  P.  Nelson  and  Emma  Nelson,  bis  wife, 
who,  reserving  the  easterly  80  feet  of  the 
premises,  sold  and  conveyed  the  remainder 
on  May  11,  1912,  to  the  defendant,  P.  A.  Al- 
vln,  but  In  the  deed  evidencing  a  transfer 
of  the  title  Nelson  and  bis  wife  Inadvertently 
omitted  the  restricting  covenant  referred  to. 
Alvin,  pursuant  to  authority  obtained  from 
a  representative  of  the  Overlook  Land  Com- 
pany to  erect  on  the  premises  a  garage,  put 
up  near  the  back  part  of  the  land  so  convey- 
ed to  him,  at  an  outlay,  as  alleged  in  the 
answer,  of  $750,  a  building  which  was  hnlsh- 
ed  Inside  as  a  dwelling  and  which  he  occu- 
pied as  a  residence.  He  also  procured  plans 
for  a  house  28  feet  wide  and  48  feet  long  to 
be  built  on  his  land ;  the  easterly  end  of  the 
structure  Joining  the  smaller  building  and 
the  westerly  end.  Including  a  proposed  built- 
in  porch,  the  upper  portion  of  which  was  to 
be  finished  as  a  part  of  the  house,  coming  to 
a  point,  at  its  closest  distance  of  5  feet  4^^ 
inches  at  an  acute  angle  with  Melrose  drive. 
He  excavated  a  basement  for  the  entire 
house,  except  the  porch,  and  was  putting  In 
cement  foundation  walls  when  this  suit  was 
Instituted. 

T^e  complaint  charges,  in  effect!,  that  the 
Overlook  Land  Company,  intending  to  con- 
vert such  addition  into  an  exclusive  and  de- 
sirable residence  district,  adopted  a  general 


the  trial  the  leea,  „„,^„ns  so  raised.    Tbe 
answer   denlea  ^J'^^ertal   allegations    ot 
the   complaiixt.     ^®.  Z  a    f«'ther  defense 
averred,  In   effe^  thlt  t^e  corporaUon  did 
not  at  any   U^^p^r  a^ineral^fjf - 
over   tte   entire    addition,    ^ut  rese^i^ 
itseM  the   rlgiit    originally  to  ^f ^.f^^a   to 
real  property     tliere^  to   suit  i^f  ^^J^ 
sell  and   convey   lots  for  ^'^^^^'the  w^ra- 
without  any    restrictions;    t^*^'  *tatt^  of 
tlon  has    permitted  »«"»«'*'™1, Jit  from   tiie 
such  restrtetlons.  as  to  ttx^/^^uatoga,   •** 
street  lines    and  the  cost  »« ^""^'^ueme 

here  never  vras  any  general  P^'^^  ^^^^  «nl- 
to  beauttty  tHe  addition  <>' ,^^'J^  ot  l>«Ud- 
formity  witli  respect  to  the  d^toB^^  ^ 

ings  from  the  St  or  to  t^«  ^^'^S»u^  " 
of  residences;,  that  de*!?^*^^.  obstruct  the 
tocated  upon  tie  ground.  ^^J'***  ^T^ent  of 
view,    or     Interfere   witli   ">«   *^;  \^d  been 

plaintlfEs'  property;  »'^*^'^i^5unction  issued 
damaged  by  the  temporary  in3«" 


herein.. 


tiie  allegations 


of 


Tb.e  reply  put  In  issue  2^"  ^^"tt^^  testi- 
new  matter  in  the  a^^^^^^VhT  TO«rt  made 
mony  liaving  been  token,  in  u^ggd  in  the 
findings  ol  fact  and  of  la-«^  as  a^^^^^  ^^^^^ 
complaint,  and  g'*'^^,^^  J^Ie  tlxe  defendant 
P«Lyea.  tor,  from  whiclx  aecrw 

apt>ea.ls.  ^tl,  of 

^^  VI   T     I>     Mabone,   DOtn  « 

„.„„..  ..„.-.„.„  ^......  „„„...„  „  «.„..„.  I  ^  ^^-    ^-    I^'  "'*„^t       S.   C.    spencer,  of 

plan  and  scheme  of  building  restrictions  for  \  ^oi^tland,  for  «PP®*r;il"_    Harry  Yanckwiwu 
the  entire  addition,   except  a  few   lots   in  I  "^ortlancl  (H.  J.  Parkisoi^     p^rtland,  on  the 

blocks ,  and,  to  evidence  a  transfer  ot  \  O-nd    B.  V.  HUllus,   a^ 

the  legal  title  to  such  real  property,  approv-  I  t>rlef),  for  respondents. 

ed  a  general  form  of  deed,  containing  the  re-  \  tatlng  the  facts  «* 

strictlve  covenants  hereinbefore  quoted ;  that:  \  'M.OORB,  O.  3.  ^*-**®',^ that  the  complft*"' 
the  plaintiffs  have  purchased  from  the  com-  \  alaove.)  It  to  contendea  ^^  ^^  jhe  part  ot 
pany  lots  in  Overlook  addition  and  are  the  \  tails  to  show  any  1®^^\^  fy^ls  suit,  tor  wMet 
owners  and  holders  of  the  legal  tlUe  there-  \  tihe  plaintiffs  to  ™'^^'*  {Tading  does  not  state 
to;  and  that  they  and  other  purchasers  o£  \  reason  their  primary  pi®  ^em  to  equitable 
lots  in  such  addition  had  knowledge  ot,  an<L  \  facts  sufficient  to  e^^*^~~  error  was  commlt- 
relled  upon,  such  general  scheme  and  plan  \  interference,  and  that  ^^^j^^g  on  thdr  part, 
of  Improvement  for  the  benefit  of  the  entix^e  \  ted  in  receiving  ^^^  _®Jr^  ^f  which  objections 
addition,  by  reason  whereof  a  greater  coxx-  \  to  the  Introduction  °*^:^^j^d  and  exceptions 
sideratlon  was  paid  for  such  real  propex-ty  \  -were  made  on  that  gr 
than  would  otherwise  have  been  given  ■witlx-  \  saved.  mhered  that  the  resttlc- 

out  such  restrictions,  and  they  have  severa.\iy  \  [\-\  it  wUl  be  '^^'^Q.^erlook  Land  Company 
erected  valuable  dwelling  houses  in  com-  \  tions  imposed  by  "*^  real  property  in  0^*'' 
pliance  thereviritfa.    The  complaint  sets   tor-tli  \  upon  each  grant   or  ^^  ^^^  ^^  apart  lor 

the  facts,  in  substance,  as  hereinhef  ore  ststt-  \  look  addition,  ^^^^^ro^lded  that  a  ^°^°?l 
ed,  and  avers  that  the  defendant  pnrct\a.8e4a  \  bushiess  purposes,  ^         ^    contained  hi  tte 

his  part  of  a  lot  with  knowledge    ot     STicti       "  —  "'   *^®    coveu.^  ,  ^^  ert,tt 

general  plan  and  scheme,  and  had    laeen    no- 
tified thereof  and  requested    to    remove     ttie 
structure  erected  on  his  premises    so     as     to  1  the  premises. 
conform  with  the  requirements   ot   snclx   plan,  1  corporation  reserve 
but  that  he  had  refused  to  comply   ttierevv-itli   1  versionary  interest 
and  that  the  plaintiffs  had    no    piain,    speedy  1  veyed,  whereby  the' 
or  adequate  remedy  at  law.  1  ed  might  become 

A  temporary  restraining  order-   was  granted  1  any  of  the  restr- 
when  the  suit  was  comuienc;e^..       TTae   defend-  I  vision  in  the 
ant   moved   to  dissolve   tlie       ix^JvinctVon,     andlstraint,  inci' 
also  demurred  to  the  conix>ls2».ixxt     on    several '  to    real   pr^ 


busmess  v^*^^""*   *  „„nta    contamea  "»  -- 
of  any  of   the    «?^^^^^eiture  of  the  ert»te 
i  deeds  should JorU  a  for  ^^^.^^ 

of  the  grantee,  bishf  ^  ^^^^  ^e  seen  that  ti  ► 

-  It     will  ^^    ^    ^^^^jye   I 

.  :.veral  lots  co 

!l  estate  gw 

a  violation 

■cd.    SucUpi 

irtial 

tbe  t 


grounds,   but  stipulated,   ho 
motion  might  be  denied  axiKd 
overruled,  reserving  tbe  h^^1-»« 


that  the 
th^  demurrer 
■to     present  «<■ 


Jakel,  141 
[2]  Cove 
not  in  es- 
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the  «Tt«a(ir  «'  -i  « —    -»■ 

real  jtrn;v-T-    xr    t.-^-. 
with  ihf  uini  ■«    ^    -    ;.       -  — 

58  P*c.  nt*.  -T  ^     .    _     * 
Rep.  : 


3:«>~  - 


Mo.  At?.  Ts-a.  i«»  •?    V     »- 

[S]  ilezjis.tiiBi-  X£.     ::-.:ir-:.t 
on  tbe  me  ir  tbi.    r--^--T-   iii_ 
lug  torep  xhl  c±:.-_  ■  -   — ^     v. 
ev«7  cnHtE-  c:  :b-  »f-  a^   -^i-^;- 
ulate  tlif  •firi— rrr-  c   ^ •»"    zs-  "•• 
coDTeyec  tr  r.~n    *^-     »-  '-rrw 
and  vahit-  a;  ::»;  scninsa-    •    — 
the  hTriim^-«-  X     f-    T.t^-^     -  -  iM<. 
lOCHtiQZt    ^E-t—     "TSt-srTZ      3      -: — -• 

lines. 

[4]  V;Kt   isn    i     ■  ■    i-»-     s:;;- 

riestTicamfe  i»t  j.r t=^  t::     ?! 

thereof  fasiiiK  x;-!!?  —'■    _    ;^—=^^- 
titie  to  IBS-  TT«— — - 

dlate  sht  -T»'g 1. 

witb  a 

profiertj"  .s^-.j^c- 
Becnrec  tie  -: — »• 

StlicZiaiS  Tr-n.  TT — 

it  waait  K  onxa 
or  iioiaS:  rut-  ~-»2 

bis    TTTTTq*ifj  IffTa.      |  |n 

to    thfr  JirEXIst?^ 

ker  T.  Kv     :!~-^ 
Ajn.  3>K.  CIL 
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was  nnnec098aiy  to  Join  them  as  parties 
plaintiff,  or  to  aver  that  they  had  been  spe- 
cially injured,  or  that  the  Overlook  Laud 
Company,  upon  request,  refused  to  become 
a  party,  In  order  to  authorize  an  owner  of 
a  lot  in  such  addition  to  protect  his  right 
in  maintaining  the  uniformity  of  the  location 
and  the  value  of  residences  to  be  erected  up- 
on the  premises.  Parker  v.  Nightingale,  6 
Allen  (Mass.)  S41,  83  Am.  Dec.  632. 

In  Sharp  v.  Ropes,  110  Mass.  381,  385,  Mr. 
Justice  Ames,  in  discussing  this  subject,  says: 

"It  is  undoubtedly  true,  and  has  often  been  de- 
cided, that  where  a  tract  of  land  is  subdivided 
into  lota,  and  those  lots  are  conveyed  to  sepa- 
rate purchasers,  subject  to  conditions  that  are 
of  a  nature  to  operate  as  inducements  to  the 
purchase,  and  to  give  to  each  purchaser  the  ben- 
efit of  a  general  plan  of  building  or  occupation, 
so  that  each  shaU  have  attached  to  his  own  lot 
a  right  in  the  nature  of  an  easement  or  incorpo- 
real hereditament  in  the  lots  of  the  others,  a 
right  is  thereby  acquired  by  each  grantee  which 
he  may  enforce  against  any  other  grantee." 

To  the  same  effect  see  Hamlen  v.  Werner, 
144  Mass.  396,  11  N.  E.  684 ;  Hills  v.  Metzen- 
roth,  173  Mass.  423,  53  N.  E.  890;  Evans  v. 
Foss,  184  Mass.  613,  80  N.  E.  587,  9  L.  B.  A. 
(N.  S.)  1039,  U  Ann.  Oas.  171;  Coughlln  v. 
Barker,  46  Mo.  App.  54;  Boyden  v.  Roberts, 
131  Wis.  659,  111  N.  W.  701. 

The  plaintiffs  herein  are  proper  parties, 
and  the  averments  of  the  complaint  in  re- 
spect to  their  right  to  maintain  this  suit  are 
sufficient 

It  Is  maintained  that,  since  the  Overlook 
Land  Company  conveyed  lot  9  in  block  E  in 
Overlook  addition  to  Hans  Bolmberg  and  his 
wife,  granting  the  right  to  place  on  the  prem- 
ises two  dwellings,  each  to  be  located  with 
reference  to  the  prescribed  distance  from  the 
street  lines,  authority  to  change  the  restric- 
tions was  thereby  reserved  to  the  company, 
whereby  the  limitation  was  not  binding  upon 
it,  for  which  reason  the  restrictions  are  not 
reciprocal  or  obligatory  upon  the  defendant, 
and  hence  an  error  was  committed  in  grant- 
ing the  relief  prayed  for  in  the  complaint. 

"A  court  of  equity,"  says  Vice  Chancellor 
Stevens  in  Leaver  v.  Gorman,  73  N.  J.  Eq.  129, 
67  Atl.  Ill,  "will  restrain  the  violation  of  a 
covenant  entered  into  by  a  grantee  restrictive  of 
the  use  of  lands  conveyed,  not  only  against  the 
grantee  covenantor,  but  against  all  subsequent 
purchasers  having  notice  of  the  covenant,  wheth- 
er it  run  with  the  land  or  not.  There  is,  how- 
ever, this  distinction:  The  original  grantor  in 
imposing  the  covenant  upon  the  grantee  either 
may  or  may  not  bind  himself.  It  he  does  not 
bind  himself,  then  his  grantee,  having  no  right 
of  action  against  him,  cannot  pursue  any  otiier 
grantee  to  whom  he  may  subsequently  convey  the 
whole  or  a  part  of  the  remaining  lands." 

Building  restrictions,  however,  must  be 
construed  so  as  to  give  effect  to  the  intention 
of  the  parties.  Hyman  v.  Tash  (N.  J.  Ch.)  71 
Atl.  742.  An  examination  of  some  of  the 
deeds  executed  by  the  Overlook  Land  Compa- 
ny of  property  in  Overlook  addition,  which 
conveyances  were  received  in  evidence,  fails 
to  show  any  covenant  upon  the  part  of  that 
grantor  whereby  it  expressly   stipulated  to 


bind  itself.  As  the  corporation  Is  not  a  party 
to  this  suit,  whatever  may  be  said  in  this 
opinion  in  respect  to  its  method  of  dealing 
with  the  real  property  cannot  be  binding 
upon  it  A  printed  circular  issued  by  its 
agents,  offering  for  sale  lots  in  such  addition, 
refers  to  the  street  and  other  public  improve- 
ments that  had  been  made  on  the  premises; 
the  car  service  wMch  had  been  secured ;  the 
scenery  which  the  location  afforded ;  and  the 
restrictions  which  were  to  be  imposed  on  each 
lot  Relying  upon  these  representationB,  of 
which  the  corporation  undoubtedly  bad  no- 
tice, purchasers  of  lots  in  the  addition  se- 
cured a  title  thereto  by  deeds  containing, 
with  bnt  few  exceptions,  tbe  restrictions 
specified. 

[9]  From  a  careful  examination  of  all  the 
testimony  and  from  a  consideration  of  aU 
the  drcnmstances  attending  the  sale  of  lots 
we  are  satisfied  that  the  covenants  hereinbe- 
fore set  forth  were  not  personal  to  the  cor^ 
poration,  but  that  It  was  bound  thereby  un- 
der the  doctrine  of  an  equitable  estoppel, 
whereby  each  purchaser  of  real  property  in 
Overlook  addition,  except  in  the  business  dis- 
trict, had  the  right  to  rely  upon  the  restric- 
tioits,  and  can  enforce  them  against  all  other 
purctiasers,  except  such  as  have  been  men- 
tioned, who  secured  a  title  to  their  premises 
with  knowledge  of  the  limitation  imposed. 
Blmson  v.  Bultman,  3  App.  Div.  198,  38  N.  T. 
Supp.  209. 

It  is  argued  that  the  20-foot  restriction 
with  respect  to  the  location  of  residences  does 
not  apply  to  lots  that  border  npon  a  street  in 
any  other  manner  than  a  right  angle,  and,  as 
the  defendant's  real  property  abuts  upon  Mel- 
rose drive  at  an  acute  angle,  his  part  of  a  lot 
is  exempt  from  the  limitation.  Several  hous- 
es have  been  built  slightly  within  the  pre- 
scribed limits  on  lots,  the  fronts  of  which  are 
rendered  angular,  and  one  deed  ^ecuted  by 
the  corporation  of  a  lot  having  such  front 
provides  that  the  dwelling  to  be  erected 
thereon  may  be  placed  as  near  as  15  feet 
from  the  property  line.  It  Is  stated  in  the 
briefs  of  the  plaintiffs'  counsel  that  the  lot 
for  the  benefit  of  which  the  corporation  pre- 
tended to  confer  authority  npon  the  owners 
to  erect  a  residence  nearer  than  20  feet  from 
tbe  street  has  no  building  thereon,  and  that 
such  attempted  violation  of  the  restriction 
was  unknown  to  them  until  tbe  trial  of  this 
cause. 

[10]  From  what  has  been  said  npon  anoth- 
er point  It  is  believed  that  the  corporatirai 
did  not  reserve  the  privilege,  nor  could  it 
exercise  authority,  to  change  the  general  plan 
and  scheme  of  the  residences  to  be  erected  in 
the  district  set  apart  for  tliat  purpose.  The 
testimony  shows  that,  when  this  cause  wiis 
tried,  there  liad  been  erected  in  Overlook  ad- 
dition 130  houses,  5  of  which  were  nearer 
than  20  feet  from  the  front  line  of  the  lot  on 
which  each  was  respectively  placed.  The  de- 
fendant's evidence  shows  several  dwellings 
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bare  been  ere<;ted,  each  of  which  has  been 
placed  a  few  Inches  nearer  the  street  line 
than  prescribed.  It  appears,  however,  that 
these  infringements  upon  the  covenant  were 
cansed  by  errors  of  building  contractors,  who, 
In  erecting  dwellings,  failed  to  locate  the 
margins  of  the  several  streets.  A  few  slight 
departures  from  the  prescribed  restricttons 
shoold  not  defeat  the  right  of  an  owner  of  a 
dominant  estate  in  the  lots  where  the  viola- 
tions have  occurred  from  enforcing  the  limi- 
tations as  to  other  lots. 

It  Is  conceded  that  the  restrictions  with 
respect  to  the  20-foot  limit  do  not  apply  to  all 
the  buildings  erected  on  Maryland  avenue,  on 
which  highway  the  houses  used  for  business 
purposes  are  located.  It  is  necessary  that 
goods,  wares,  and  merchandise  should  be  kept 
for  sale  within  reasonable  distance  from  resi- 
dence districts,  and,  complying  with  this  re- 
quirement, It  seems  to  have  been  mutually 
agreed  by  the  residents  of  Overlook  addition 
that  offices,  shops,  and  stores  devoted  to  trade 
and  business  should  be  erected  near  the  prop- 
erty line  in  order  to  accommodate  the  public. 
But,  however  this  may  be,  the  few  departures 
on  Maryland  avenue  from  the  general  plan 
ought  not  to  defeat  the  entire  scheme. 

Many  other  alleged  errors  are  assigned, 
but,  deeming  them  unimportant,  and  believ- 
ing this  cause  was  correctly  decided,  the  de- 
cree should  be  affirmed ;  and  It  is  so  ordered. 

BURNETT,  BAKIN,  and  BENSON,  JJ., 
concur. 

(74  Or.  142) 

KINNEY  T.   BCKENBEROER. 
(Supreme  Court  of  Oregon.    Jan.  26,  1016.) 

1.   BB0KXB8  (i  49*)— RiOHT  TO  COUPENBATION 

— Failube  to  C;ompi£TB  Contbacx— "Pub- 
chase." 

Plaintiff  agreed,  in  consideration  of  assist- 
ance rendered  him  by  defendant  in  aecuring  an 
option  on  land  owned  by  the  S.  Ck>mpany,  to 
pay  defendant  a  specified  commission  in  case 
he  purchased  the  property  or  it  was  purchased 
by  other  parties  through  him ;  it  being  under- 
stood that  plaintiff  would  purchase  the  land 
for  the  purpose  of  reselling  it.  Plaintiff  pro- 
cured from  C.  and  S.  an  option  to  purchase  the 
property  or  the  stock  of  the  S.  Company  at  the 
election  of  the  sellers,  and  the  time  for  making 
payment  was  subsequently  extended  by  an 
agreement   providing    that   plaintiff   agreed   to 

gurchase  such  of  the  capital  stock  as  might  be 
1  the  bands  of  C.  and  S.,  the  value  of  the  bal- 
ance to  be  deducted  from  the  price,  and  that 
plaintiff  agreed  not  to  raise  any  question  as  to 
the  ownership  of  the  land ;  this,  however,  refer- 
ring to  certain  minor  defects  in  the  S.  Compa- 
ny's title.  A  third  agreement  recited  that  plain- 
tiff had  forfeited  his  right  to  purchase  the  prop- 
erty or  stock  and  provided  that  he  should  be 
given  an  opportunity  to  purchase  such  stock 
until  a  specified  date.  The  S.  Company  had 
no  marketable  title  to  a  large  part  of  the  land, 
and    plaintiff   did   not   exercise    his    option    to 

gurchase.  Beld,  that  all  of  the  agreements  with 
'.  and  S.  were  options,  though  the  second  agree- 
ment somewhat  indicated  that  plaintiff  had 
elected  to  purchase  the  property,  and,  as  plain- 
tiff never  purchased  the  property,  the  broker 
was  not  entitled  to  the  specified  commission,  as 


"purchase"  as  used  in  the  agreement  meant  the 
acquisition  of  title  or  interest  in  property,  an 
executed  and  not  an  executory  contract,  and 
an  option  to  buy  was  not  an  actual  purchase 
nor  an  executed  contract  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent.  Dig.  {$  70-72 ;  Dec.  Dig.  $  49.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Purchase.] 

2.  Cancellation  of  Insibuments  ({  4*)  — 
Mistake  of  Pact. 

The  agreement  between  plaintiff  and  de- 
fendant having  beeh  entered  into  under  a  mu- 
tual mistake  as  to  the  S.  Company's  title  to 
the  land,  plaintiff  should  be  relieved  from  the 
obligation  thereof  and  the  agreement  should  be 
canceled. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §  1 ;  Dec.  Dig.  §  4.*] 

3.  Bbokebs  (I  63*)— RioHT  to  Coupknsation 
— Failubb  to  Complete  Oontbact. 

A  marketable  title  in  fee  simple  to  proper- 
ty deaired  to  be  purchased  by  a  principal  is 
necessary  to  sustam  a  broker's  claim  for  com- 
missions when  the  purchaser  has  not  entered 
into  a  binding  contract  to  purchase. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  70,  81,  94-96;  Dec  Dig.  (  63.*] 

Department  Na  1.  Appeal  from  Circuit 
Court,  Multnomah  County;  Henry  B.  Mc- 
Qlnn,  Judge. 

Action  by  M.  J.  Kinney  against  H.  G.  Eck- 
enberger.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

This  Is  a  suit  by  M.  J.  Kinney  against  H. 
C.  Dckenberger  to  enjoin  the  defendant  from 
prosecuting  a  certain  action  at  law  and  for 
the  cancellation  of  a  contract  sued  upon  In 
that  action.  A  decree  was  rendered  in  fa- 
vor of  the  plaintiff,  and  the  defendant  ap- 
peals. 

About  the  1st  of  March,  1902,  the  plaintiff 
desiring  to  obtain  an  option  to  purchase  the 
land  of  the  Southern  Oregon  Company  in  the 
counties  of  Coos  and  Douglas  in  this  state, 
and  having  been  advised  that  one  Frank  Ho- 
berg  was  in  a  position  to  be  of  assistance  to 
him  In  the  matter,  went  to  Interview  him  at 
the  office  of  the  defendant  Eckenberger  where 
he  had  desk  room.  Hoberg  was  out  of  the 
city,  but  plaintiff  Informed  Eckenberger  of 
bis  wish,  and  defendant  said  he  would  assist 
the  plaintiff  In  his  efforts  for  a  compensa- 
tion and  would  use  his  Influence  with  Hoberg 
to  bring  about  the  desired  results.  Plaintiff 
thereupon  made  the  following  agreement  with 
defendant: 

"Portland,  Oregon,  March  1,  1902. 

"In  consideration  of  valuable  assistance  ren- 
dered to  me  by  H.  C.  Eckenberger  in  securing 
an  option  on  the  property '  of  the  'Southern 
Oregon  Company,'  located  in  the  counties  of 
Coos  and  Douglas,  state  of  Oregon,  I  hereby 
agree  that  in  case  I  purchase  said  property,  or 
if  the  property  is  purchased  by  other  parties 
through  me,  to  pay  to  the  said  H.  C.  Ecken- 
berger a  commission  of  2%%  on  basis  of  price 
of  six  hundred  thousand  dollars  ($600,000.00). 
"[Signed]    M.  J.  Kinney." 

Soon  after  this  plaintiff  went  to  Boston, 
Mass.,  and  Interviewed  Prosper  W.  Smith  and 
William  W.  Crapo.     Hoberg  gave  him  a  let- 


*For  other  cases  see  same  topic  and  motion  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Ker-No.  Series  A  Rep'r  IndezM 
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ter  of  Introdactioi]  to  Elijah  Smith  of  Boston 
and  also  sent  a  telegram  announcing  bis  com- 
ing. Prior  to  that  time  Hoberg  had  an 
agent's  option  contract  upon  the  property 
mentioned  and  was  supposed  to  have  some 
Influence  with  the  owners.  Plaintiff's  trip 
resulted  In  an  agreement  on  the  KSth  day  of 
March,  1902,  with  William  Crapo  and  Pros- 
per Smith,  acting  in  behalf  of  the  stockhold- 
ers of  the  S.  O.  Company,  the  owner  of  the 
property,  whereby  plaintiff  paid  them  $5,000, 
and  secured  an  option  to  purchase,  within 
three  months  of  that  date,  the  property  of 
the  S.  O.  Company,  or  all  the  stock  of  such 
company  for  the  sum  of  1600,000,  by  the  pay- 
ment of  $60,000  August  1,  1902,  and  the  sum 
of  $535,000  within  six  months  from  the  date 
of  bis  election  to  avail  himself  of  his  rights 
to  purchase  the  property.  In  the  event  of  a 
purchase  the  sellers  could  at  their  election 
deliver  the  stock  or  the  property  of  the  com- 
pany in  fulflllment  of  their  agreement.  It 
was  agreed  that,  if  the  sellers  elected  to  de- 
liver the  property  of  the  S.  O.  Company,  title 
thereto  should  be  free  and  clear.  On  Decem- 
ber 15,  1902,  by  a  supplementary  agreement 
between  the  same  parties,  Crapo  and  Smith 
agreed  to  extend  the  time  of  payment  on  the 
contract  of  March  15,  1002,  due  on  that  date, 
until  January  15,  1903,  without  grace,  on 
tb»  following  conditions,  among  others: 

"Interest  on  the  deferred  payment  shall  con- 
tinue as  heretofore  at  five  (5)  per  cent,  per 
annum  until  date  of  payment :  payment  to  be 
made  in  Boston,  Mass.  Mr.  Kinney  agrees  to 
purchase  such  amount  of  the  capital  stock  of 
the  S.  O.  Company,  as  may  be  In  the  hands  of 
Crapo  and  Smith  at  the  date  of  the  final  pay- 
ment, not  less  than  13,369  shares." 

Crapo  and  Smith  also  agreed  to  deliver  to 
Kinney  the  1,547  shares  of  the  stock  which 
belonged  to  the  S.  O.  Company,  as  soon  as 
the  same  could  be  purchased,  and  not  later 
than  March  1,  1903.  Such  stock  of  the  cap- 
ital of  15,000  shares  as  might  not  be  in  the 
hands  of  Crapo  and  Smith  or  not  delivered 
would  be  taken  to  be  worth  $41  per  share  and 
deducted  from  the  final  payment  The  fol- 
lowing paragraph  is  contained  In  that  agree- 
ment: 

"It  having  been  represented  that  there  is  some 
question  in  regard  to  some  of  the  land  which  is 
on  the  list  of  land  supposed  to  lie  owned  by  the 
S.  O.  Company,  although  Mr.  Kinney  agreeing 
to  buy  the  stock  of  the  company  of  course  as- 
sumes the  responsibility  of  the  title  to  such 
land,  but  in  order  to  make  it  dearly  understood 
between  the  parties  hereto,  Mr.  Kinney  agrees 
not  to  raise  any  question  as  to  the  ownership 
of  that  land  by  the  S.  O.  Company.  Whatever 
title  there  may  be  in  the  S.  O.  Company  to  this 
property  is  conveyed  to  Mr.  Kinney." 

On  February  20,  1903,  the  same  parties 
entered  into  a  third  agreement,  in  which  the 
two  former  ones  were  referred  to,  and  which 
further  recited  that: 

"Kinney  has  failed  and  neglected  to  make 
payment  as  stipulated  and  has  forfeited  all  right 
to  purchase  said  property  or  stock  and  the 
money  which  has  been  paid  by  him." 

It  was  agreed  that  for  a  specified  oon- 
alderation  "the  said  Crapo  and  Smith,  rep- 


resenting the  stockholders  of  the  Sonttaem 
Company,  grant  to  said  Kinney  the  oppor- 
tunity to  purdiase  the  stock  of  the  S.  O.  Com- 
pany until  April  10,  1903."  It  was  stipulat- 
ed that  all  sums  paid  by  Kinney  should  be 
retained  by  Crapo  and  Smith  In  the  event  the 
contract  was  not  carried  out  by  Kinney.  The 
latter  bases  his  complaint  upon  the  follow- 
ing facts:  That  he  was  Induced  to  enter 
Into  the  written  agreement  for  conunissions 
of  March  1,  1002,  by  Eckenberger's  false  and 
fraudulent  representations;  that  Eckenber- 
ger  performed  no  service  whatever  for  him 
in  procuring  the  option  thereof  referred  to, 
except  the  letter  of  Hoberg  to  Elijah  Smith 
which  was  not  used,  and  the  telegram  sent 
by  Hoberg,  and  that  Eckenberger  was  not 
Instrumental  In  obtaining  the  option;  that 
plaintiff  never  purchased  the  real  property 
and  that  It  was  never  purchased  by  other  par- 
ties through  him.  The  property  of  the  8.  O. 
Company  refei;red  to  In  the  written  agree- 
ment for  commissions  consisted  of  103,000 
acres  of  land,  of  which  95345.12  acres  were 
granted  to  the  state  of  Oregon  by  an  act  of 
Congress  passed  March  3,  1869,  entitled  "An 
act  granting  lands  to  the  state  of  Oregcm 
to  aid  in  the  construction  of  a  military  wag- 
on road  from  the  navigable  waters  of  Coos 
Bay  to  Roseburg  In  said  state,"  and  attempt- 
ed to  be  conveyed  to  the  Coos  Bay  Wagon 
Road  Company,  a  corporation,  by  an  act  of 
the  Legislature  of  Oregon  passed  October 
22,  1870,  purporting  to  grant  to  said  com- 
pany "all  lands,  rights  of  way,"  and  all  oth- 
er rights  granted  to  the  state  of  said  act  of 
Congress  "for  the  purpose  of  aiding  said 
company  in  constructing  the  road  mentioned 
in  said  act  of  Congress  and  upon  the  con- 
ditions and  limitations  therein  prescribed." 
About  May  81,  1876,  this  property  was  at- 
tempted to  l>e  transferred  by  the  Coos  Bay 
Wagon  Road  Company  to  one  A.  R.  Wood- 
ruff, under  the  name  of  John  Miller,  through 
whom  the  S.  O.  Company  derives  all  the 
title  to  su<di  lands  that  it  ever  held ;  that  by 
reason  thereof,  and  because  of  the  conditions 
and  restrictions  In  the  grant,  the  S.  O.  Com- 
pany never  acquired  any  good  or  commercial 
tlUe  to  05,345.12  acres  of  the  land;  that  the 
option  thereon  of  March  15,  1902,  was  wholly 
Inoperative  and  void;  that  Kinney  could 
not  at  any  time  purchase  the  land,  nor  the 
S.  O.  Company  sell  or  convey  the  same,  and 
that  no  purchase  thereof  was  ever  made  or 
could  be  made;  that  said  95.345.12  acres  of 
land  was  very  valuable  timber  land  and  con- 
stituted nine-tenths  of  the  value  of  the  108,- 
000  acres  referred  to  In  the  agreement  for 
commissions  and  without  which  the  option 
would  be  of  no  value;  that  this  was  under- 
stood between  Kinney  and  Eckenberger; 
that  by  reason  of  the  defect  in  title  Kinney 
was  unable  to  secure  the  real  property  men- 
tioned and  lost  $80,000  in  partial  payments 
made  upon  the  option  contracts,  and  dam- 
ages In  excess  of  $100,000;  that  a  valid  pur- 
chase or  sale  of  the  title  to  said  95,34502 
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acres  of  timber  land  under  the  option  waa  a 
condition  precedent  to  any  claim  for  com- 
missions by  Eckenberger  for  secaring  the  op- 
tion or  assisting  to  procure  the  same;  that 
both  Kinney  and  Ekikenberger  understood  and 
believed  at  the  time  the  agreement  was  enter- 
ed into  that  the  S.  O.  Company  was  the  owner 
in  fee  simple  of  the  95346.12  acres  of  timber 
land  free  from  all  defects  and  Incumbrances, 
and  could  glye  a  good  commercial  title  there- 
to ;  that  Kinney  could  secure  the  same  under 
the  option ;  that  they  were  mutually  mistaken 
in  regard  thereto  and  entered  into  the  agree- 
ment solely  and  only  by  reason  of  such  be- 
lief and  mutual  mistake,  and  would  not  have 
done  so  otherwise;  that  the  agreement  is 
inequitable  and  invalid ;  that  at  divers  times 
he  had  paid  Eckenberger  $6,980  to  avoid  liti- 
gation. 

Defendant  Eckenberger  alleges  that  the 
conditions  of  the  contract  have  been  fulfilled, 
and  that  through  his  Influence  plaintiff  ob- 
tained an  option  upon  such  property;  that 
the  amount  less  the  sum  paid  left  a  balance 
of  $17,399.79. 

W.  E.  Thomas,  of  Portland  (Chamberlain, 
Thomas  &  Kraemer,  of  Portland,  on  the  brief), 
for  appellant  B.  B.  Beekman  and  A.  M. 
Smith,  both  of  Portland  (Watson  &  Beek- 
man, of  Portland,  on  the  brief),  for  respond- 
ent 

BEAN,  J.  (after  stating  the  facte  as  above). 
{1,2]  There  is  but  little  controversy  in  re- 
gard to  the  facts  in  the  case.  It  appears 
from  the  evidence  that  Kinney  expended  a 
large  sum  of  money  in  cruising  the  timber 
on  the  land  and  endeavored  to  make  a  sale 
of  the  property;  that  negotiations  were  had 
with  several  responsible  persons,  among  the 
last  of  whom  was  a  Mr.  Woods  of  San  Fran- 
cisco who  examined  the  land  carefully ;  that 
when  Kinney  was  called  to  San  Frajidsco 
and  went  there  exi>ectlng  to  close  the  deal 
with  Mr.  Woods,  thinking  the  negotiations 
for  a  sale  of  the  property  were  about  com- 
pleted, a  telegram  published  in  a  newspaper 
came  from  Cooe  Bay  reading  that  100  per- 
sons had  made  application  to  the  government 
for  the  land.  Mr.  Woods  said  that  he  did 
not  want  to  buy  a  lawsuit,  and  that  the  deal 
was  all  off.  It  appears  that  Kinney  was 
unable  to  make  any  sale  on  account  of  liti- 
gation questioning  the  title  to  the  land.  The 
plaintiff  asserts  and  is  uncontradicted  that 
the  defects  referred  to  in  the  second  agree- 
ment made  with  Crapo  and  Smith  had  refer- 
ence to  about  70  minor  defects  in  the  title 
to  a  small  portion  of  the  property  near  Coos 
Bay  and  did  not  refer  to  the  timber  land. 

From  a  careful  examination  of  the  three 
option  contracts  above  alluded  to,  it  appears 
that  Kinney  obtained  only  an  option  to  pur- 
chase nearly  all  the  shares  of  stock  of  the 
S.  O.  Company.  It  was  considered  that  by 
obtaining  all  this  stock  the  title  to  the  land 
would  be  obtained.  By  subsequent  develop- 
ments it  was  proved  otherwise.    The  agree- 


ment between  Kinney  and  Eckenberger  based 
the  payment  of  commission  to  Eckenberger 
upon  a  condition  precedent.  Kinney  thereby 
agreed  that  if  he  purchased  the  property,  or 
if  it  was  purchased  by  other  parties  through 
him,  he  would  pay  the  stipulated  commission. 
Kinney  never  purchased  the  property,  nor 
did  any  other  parties.  Therefore,  according 
to  the  agreement  he  did  not  become  liable 
tor  the  commission.  Barney  v.  Giles,  120 
IIL  154,  11  N.  E.  206;  HUl  v.  Dakin  (Iowa) 
148  N.  W.  821 ;  Allen  v.  Philips,  2  Litt.  (12 
Ky.)  1 ;  Atlantic  Avenue  R.  R.  Co.  ▼.  Johnson, 
134  N.  X.  375,  81  N.  B.  903.  It  was  well 
known  and  understood  by  Eckenberger  that 
Kinney's  object  in  obtaining  an  option  on 
the  land  was  to  make  a  sale  thereof  to  some 
other  party  at  a  profit  It  was  not  expected 
ot  contemplated  that  Kinney  would  purchase 
the  land  for  himself.  In  order  for  bim  to 
make  such  a  sale  or  for  an  option  to  purchase 
to  be  of  any  value  to  him,  It  was  necessary 
that  It  should  give  him  the  privilege  of  pur- 
chasing a  good  marketable  title  to  the  land. 
Whatever  the  outcome  of  the  litigation  rel- 
ative to  the  title  to  the  land  may  be,  it  is 
certain  that  neither  Crapo  nor  Smith,  nor 
the  other  stockholders  of  the  S.  O.  Company, 
nor  the  company  itself,  could  give  Kinney 
a  vaUd  option  to  purchase  the  land  described 
or  convey  a  good  marketable  title  thereto. 
Under  these  drcumstances,  Kinney  could  not 
make  a  deal  or  sale  so  as  to  realize  a  profit. 
The  agreement  between  Kinney  and  Ecken- 
berger, the  terms  of  which  are  very  general, 
was  in  effect,  as  explained  by  the  evidence, 
an  agreement  to  divide  commissions  or  prof- 
Its  on  the  contemplated  deal.  Hoberg,  with 
whom  Eckenberger  was  to  work  in  order  to 
obtain  an  option  on  the  land,  had  held  an 
option  on  the  land  a  short  time  prior  there- 
to, and  the  matter  was  well  understood  by 
both. 

Under  the  authority  of  Roche  v.  Smith,  176 
Mass.  695,  68  N.  E.  152,  51  L.  R.  A.  511.  79 
Am.  St.  Rep.  346,  and  other  like  cases,  it  |ts 
urged  by  counsel  for  defendant  that  where 
a  broker  finds  a  person  from  whom  the  bro- 
ker's principal  desires  to  purchase  property, 
and  such  principal  makes  a  valid  agreement 
with  the  persons  produced  by  the  broker,  the 
latter  has  earned  his  commission,  even  if  it 
turns  out  that  the  customer  or  seller  cannot 
make  a  good  title  and  the  land  is  not  con- 
veyed, provided  the  broker  acted  in  good 
faith  in  the  transaction.  The  only  difficulty 
with  this  proposition  of  law  Is  in  Its  applica- 
tion to  the  facts  in  the  case  at  bar.  For 
some  reason,  and  apparently  a  wise  one, 
Messrs.  Crapo  and  Smith  cautiously  avoided 
executing  a  contract  giving  Kinney  an  option 
to  purchase  the  land  desired.  They  simply 
gave  an  option  on  the  capital  stock  of  the 
S.  O.  Company,  or  the  property,  retaining  to 
themselves  the  right  to  elect  which  should  be 
transferred,  and  in  the  subsequent  contracts 
with  Kinney  extending  the  time  of  the  option 
it  was  plainly  provided  that  the  shares  of 
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stock  were  an  tbej  proposed  to  sell.  Am  to 
the  contracts  between  Kinney,  Crapo,  and 
Smith,  the  first  and  third  were  plainly  option 
agreements.  While  the  second  recites  that 
the  time  for  making  payment  Is  extended  and 
somewhat  Indicates  that  Kinney  had  elected 
to  purchase  the  property,  we  think  the  effect 
of  the  contract  was  simply  to  extend  the  time 
of  the  option  contract,  by  extending  the  time 
of  the  payment.  This  conclusion  is  confirmed 
by  the  langiiage  of  the  third  agreement  which 
purports  to  continue  the  former  stipulations 
in  force  and  does  not  appear  to  be  of  any  more 
or  less  scope  than  those.  This  third  contract 
ia  certainly  no  more  than  an  option,  and  re- 
cites that  Kinney  had  forfeited  his  right  to 
purchase  the  shares  of  stock.  The  most  that 
appears  from  the  whole  transaction  is  an 
intention  to  purchase  a  portion  of  the  shares 
of  the  stock.  Therefore  Kinney,  the  princi- 
pal, never  made  a  valid  agreement  to  pur- 
chase the  property  referred  to  In  bis  contract 
with  E^kenberger,  and  the  latter,  the  broker, 
never  earned  bis  stipulated  commission. 

[S]  The  word  "purchase,"  as  used  In  the 
written  agreement  between  the  plaintiff  and 
the  defendant,  is  unqualified  by  the  context, 
and  means,  as  there  used,  the  acquisition  of 
title  or  interest  in  property,  an  executed  and 
not  an  executory  contract.  4  Kent  (14tb  Ed.) 
441;  23  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  462; 
Hessell  v.  Johnson,  70  Wis.  638,  639,  86  N. 
W.  417.  An  option  to  buy  on  condition  of 
making  specified  payments  at  specified  dates 
Is  not  an  actual  purchase  nor  an  executed 
contract  of  purchase.  Darr  t.  Mummert,  57 
Neb.  378, 17  N.  W.  767;  Helmberger  t.  Rudd, 
80  S.  D.  280,  138  N.  W.  374,  377 ;  Dwyer  t. 
Rabom,  6  Wash.  213,  .33  Pac.  360.  A  market- 
able title  In  fee  simple  to  property  desired  to 
be  purchased  by  a  principal  is  necessary  in 
order  to  sustain  a  claim  for  commissions  by 
a  broker  when  the  purchaser  has  not  entered 
into  a  binding  contract  to  purchase  with  the 
seller.  Beach  r.  Steele,  12  N.  H.  82;  Lock- 
wood  ▼.  Halsey,  41  Kan.  166,  21  Pac.  08.  At 
the  time  of  the  contract  in  suit,  both  parties 
thereto  believed,  as  did  people  in  general,  that 
the  S.  O.  Company  had  a  good  title  to  the 
06,346.12  acres  of  land,  the  main  part  of  the 
timber  tract  for  which  plaintiff  was  anxious 
to  negotiate.  There  was  a  mutual  mistake 
made  by  the  parties  as  to  the  subject-matter 
of  the  contract  of  March  1,  1902.  There  was 
in  reality  no  meeting  of  the  minds  of  the  par- 
ties in  regard  to  the  property  as  it  really  ex- 
isted. It  would  be  unjust  and  inequitable  to 
permit  the  defendant  to  enforce  the  contract 
and  compel  the  plaintiff  to  pay  commissions 
for  assisting  to  do  a  thing  that  was  impossi- 
ble The  circumstances  under  which  the 
agreement  was  made  and  the  object  in  view 
must  be  considered  in  giving  meaning  to  the 
ambiguous  terms.  The  plaintiff  should  be  re- 
lieved from  the  obligation  of  the  contract, 
and  the  same  should  be  canceled.    Nordyke  & 


M.  Co.  ▼.  Kehlor,  165  Mo.  643,  66  B.  W.  287, 
78  Am.  St  Rep.  600,  607. 

It  is  said  In  20  Am.  &  Bng.  Bncy.  Law,  ii. 
812: 

"Contracts  are  daily  made  upon  the  anamp- 
tion  of  certain  facts,  and  tbe  parties  gire  tlieir 
assent,  not  absolutely,  but  upon  the  implied 
condition  that  the  reality  conforms  to  tbe  aa- 
lumption.  If  it  should  prove  otherwise,  the 
condition  is  broken  and  equity  relieves  from  tbe 
apparent  agreement  because  there  is  no  real 
assent." 

At  page  813  of  the  same  work  It  is  said: 

"The  existence  of  a  subject-matter  being  es- 
sential to  every  contract,  it  follows  that  tbe 
mistake  of  the  parties  in  supposine  something 
to  exist  which  does  not  exist  invalidates  any 
contract  in  respect  thereto,  except,  of  conrse, 
where  the  uncertainty  of  the  existence  of  the 
thing  is  the  very  essence  of  the  agreement 
Thus,  if  after  an  agreement  for  the  collection 
of  a  claim  it  appears  that  the  claim  had  been 
allowed  before  the  contract  was  made,  or  if, 
after  a  contract  for  the  sale  of  real  property,  it 
turns  out  that  by  the  operation  of  some  settled 
principle  of  law  of  which  both  parties  were 
alike  ignorant  the  party  who  contracted  to 
sell,  had  in  fact  no  title  to  the  land.  *  •  • 
In  all  these  cases  the  contract  is  voidable." 

At  page  818,  supra,  we  read: 

"A  mistake  of  fact  is  no  less  such  for  havinc 
been  induced  by  a  mistalce  of  law,  •  •  • 
and  equity  will  relieve  against  a  mistake  in 
respect  thereto  as  against  other  mistakes  of 
fact" 

In  so  far  as  the  contract  between  tbe  plain- 
tiff and  the  defendant  bears  thereon  at  the 
time  of  the  making  thereof,  all  the  property 
of  the  S.  O.  Company  might  as  well  have 
been  washed  away  or  destroyed  by  an  earth- 
quake. It  would  then  have  been  Just  as  prop- 
erly a  subject-matter  of  the  contract  as  it 
was  under  the  (xmditions  shown  in  the  rec- 
ord. 

Tbe  equities  are  with  the  plaintiff.  Tbe  de- 
cree of  the  lower  court  is  therefore  affirmed. 

MOORB,  G.  3.,  and  BURNETT  and  BEN- 
SON,  J  J.,  concur. 


°     a*  Or.  4M) 
FRANCIS  et  aL  y.  SCHTJMAN  et  aL 
(Supreme  Court  of  Oregon.     Jan.   26,   1915.) 

Appeai.   and    Ebbob    (I    781*)— DisvissAi/— 

Moot  Qdestions. 

Where,  pending  appeal  from  a  decree  dis- 
missing a  suit  against  the  state  printer  to  re- 
strain performance  of  an  alleged  contract  with 
certain  printing  organizations  relating  to  tbe 
general  employment  of  printers  in  the  state 
printing  office,  the  term  of  office  of  the  state 
printer  expired,  so  that  any  injunction  that 
might  be  issued  against  him  would  be  nuga- 
tory, tbe  appeal  would  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  63-80,  8122;  Dec.  Dig. 
i  781.«J 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;   William  Galloway,  Judge. 

Suit  by  W.  O.  B^ancis  and  others  against 
Chris  Schuman  and  others.  Decree  for  de- 
fendants, and  complainants  appeal.  Dis- 
missed. 


*For  other  cases  ■«•  sam*  topic  and  section  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  K«y-No.  Series  A  Rep'r  Indszes 


Digitized  by 


Google 


Or.) 


FllEDERICK  A  NELSON  ▼.  BARD 


6G9 


This  Is  a  suit  brought  by  W.  C.  Frauds, 
James  Archer,  and  F.  R.  Bussard,  all  taxpay- 
ers of  the  state,  the  last  two  named  being  ex- 
perienced printers,  against  R.  A.  Harris,  state 
printer,  the  GoTemor,  secretary  of  state,  and 
state  treasurer  of  the  state  of  Oregon,  com- 
posing the  state  printing  board,  and  the  in- 
dividual members  of  the  Allied  Printing 
Trades  Council  of  Salem,  Or.,  the  Capital 
Typographical  Union  Na  210,  and  the  Salem 
Printing  Pressmen  and  Assistants  Union  No. 
247;  all  being  voluntary  organizations.  The 
purpose  of  the  suit  was  to  enjoin  the  carry- 
ing out  of  a  certain  contract  entered  Into  be- 
tween R.  A.  Harris,  state  printer,  and  the 
above  printing  organizations,  relating  to  the 
general  employment  of  printers  In  the  state 
printing  oSlce,  the  scale  of  wages  to  be  paid, 
and  the  use  of  the  Union  label  of  such  asso- 
ciations upon  state  printing,  and  to  enjoin 
the  paying  of  employ^  engaged  under  the 
contract  Upon  a  hearing  May  4,  1914,  the 
drcttlt  court  sustained  a  demurrer  to  the 
complaint  and  dissolved  the  temporary  in- 
Junction.  Plaintiffs  not  desiring  to  plead  fur- 
ther, a  decree  was  entered  in  favor  of  the  de- 
fendants and  against  the  plaintiffs.  From 
this  the  plaintiffs  appeal. 

S.  0.  Spencer,  of  Portland  (Wilbur  &  Spen- 
cer and  A.  L.  Clark,  all  of  Portland,  on  the 
brief),  for  appellants.  Ernest  R.  Rlngo  and 
J.  A.  Benjamin,  both  of  Salem  (A.  M.  Craw- 
ford and  James  W.  Crawford,  both  of  Port- 
land, on  the  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
Since  the  rendition  of  the  decree  the  term 
of  office  of  Mr.  B.  A.  Harris,  as  state  print- 
er, has  expired.  He  has  ceased  to  officiate 
in  that  capacity,  and  Is  no  longer  In  a  posi- 
tion to  employ  any  persons  In  the  state  print- 
ing office  to  be  paid  by  the  state,  or  to  fix 
the  wages  of  employes,  control  or  use  the 
union  label  In  the  printing  office,  or  in  any 
manner  to  enforce  or  carry  Into  effect  the 
contract  to  which  reference  Is  made. 

It  Is  alleged  In  the  complaint  that  "the 
said  state  printing  board  have  at  no  time,  by 
any  action  on  the  part  of  the  said  board,  au- 
thorized or  empowered  the  said  R.  A.  Harris 
to  enter  into  said  contract";  that  the  same 
was  without  the  authority  of  the  board  and 
has  not  been  ratified  by  it ;  and  that  the  con- 
tract is  Illegal.  It  is  not  alleged,  nor  was  It 
suggested  at  the  argument,  that  the  state 
priutins  board,  or  any  present  state  officer, 
intends  or  will  attempt  to  carry  out  the  pro- 
visions of  the  contract,  or  that  the  alleged 
ngreeiiient  is  In  nny  way  binding  upon  the 
l)oard  or  otlier  stnte  officers.  The  state  print- 
ing board  appointed  Mr.  Arthur  Lawrence 
as  state  printer  in  place  of  B.  A.  Harris,  who 
formerly  served  in  that  capacity.  On  Jan- 
nary  1,  1915,  the  newly  appointed  officer  en- 
tered upon  the  discharge  of  bis  duties.  It 
therefore  clearly  appears  that  the  reason  for 


the  Injunction  prayed  for  has  ceased  to  ex- 
ist; that.  If  the  same  were  granted.  It  would 
be  of  no  force.  An  Injunction  will  not  be 
maintained  when  It  Is  manifest  that  its  con- 
tinuance would  be  useless.  2  High  on  In- 
junctions (4th  Ed.)  g  1495.  It  Is  a  well-set- 
tled general  rule  that  an  appellate  court  can- 
not, in  the  absence  of  express  statutory  au- 
thority, assume  jurisdiction  of,  or  render 
opinions  which  will  be  of  any  binding  force 
upon,  an  abstract  question  of  law,  unless  it 
is  involved  In  a  substantial  controversy  ex- 
isting between  adverse  parties  and  brought 
before  such  court  for  review  in  the  manner 
prescribed  by  law.  Jacksonville  School  Dist. 
V.  Crowell,  33  Or.  11,  13,  62  Pac.  693 ;  Moores 
V.  Moores,  36  Or.  261^  264,  59  Pac.  327 ;  State 
ex  rel.  v.  Grand  Jury,  37  Or.  642,  543,  62  Paa 
208;  Oregon  Electric  Ry.  Co.  v.  TerwlUlger 
Land  Co.,  61  Or.  107,  114,  93  Pac.  334,  930; 
Thomas  v,  Booth-Kelly  Co.,  62  Or.  634,  97 
Pac.  1078,  132  Am.  St  Rep.  713 ;  Ellers  Piano 
House  V.  Pick,  68  Or.  54,  56,  113  Pac.  54. 
tn  tbe  case  at  bar  there  Is  nothing  at  the 
present  time  upon  which  the  writ  of  Injunc- 
tion could  act  It  would  be  of  no  efficacy. 
Nothing  remains  before  the  court  except 
a  moot  question  of  law,  and  therefore  the  ap- 
peal should  be  dismissed;  and  it  Is  so  or- 
dered. 

MOORE,  a  J.,  and  EAKIN  and  HARRIS, 
JJ.,  concur. 


(74  Or.  457) 
FREDERICK  &  NELSON  v,  BARD. 
(Supreme  Court  of  Oregon.     Jan.  26,   1916.) 

1.  New  Tbiai,   (|   58»)— Tsiai.   (|  839»)— Im- 

FBOPEB    VBBDICT— COBBEOTION. 

Where  under  the  pleadings  the  utmost  pos- 
sible verdict  that  could  have  been  rendered  for 
defendant  was  the  difference  between  the  prin- 
cipal and  interest  due  on  the  notes  sued  on  and 
f950  pleaded  by  him  as  a  counterclaim,  but  the 
jury  returned  a  verdict  for  defendant  against 
plaintiff  for  $950,  the  proper  remedy  was  to 
submit  the  case  to  the  jury  for  correction  of 
the  verdict,  as  provided  by  L.  O.  L.  S  150,  and 
not  to  grant  a  new  trial. 
[Ed,  Note.— For  other  cases,  see  New  Trial, 

Sent  Dig.  f §  121-124 ;   Dec.  Dig.  (  58 ;»  Trial, 
ent  Dig.  11  791-794;    Dec.  Dig.  S  339.*] 

2.  Nbw  Tsiai.  (j  110*)— Judoment— Vacatiok 
BT  CJouBT  Sua  Sponte. 

Where  the  court  has  entered  judgment  on 
an  erroneous  verdict,  it  has  jurisdiction  sua 
sponte  to  set  It  aside  and  grant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  231 ;  Dec.  Dig.  f  110.*] 

Department  No.  1.  Appeal  from  Circuit 
<3ourt,  Multnomah  County;  Henry  B.  Mc- 
Ginn, Judge. 

Action  by  Frederick  &  Nelson,  a  corpora- 
tion, against  W.  H.  Bard.  From  an  order 
setting  aside  a  Judgment  for  defendant  and 
granting  a  new  trial,  be  appeals.    Affirmed. 

This  Is  the  second  appeal  In  this  case.  The 
following  statement  Is  adapted  from  the  for- 


•ror  etbor  caMs  sm  laine  tojdo  and  McUon  NUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Kar-No.  Seriea  A  Rap'r  IndexM 


Digitized  by 


Google 


670 


145  PACIFIC  KEPOSTEB 


(Or. 


mer  opinion  reported  in  66  Or.  259,  134  Paa 
818: 

"The  plaintiff,  Frederick  Sc  Nelson,  a  cor- 
poration, declares  in  the  usual  form  upon  two 
promissory  notes  executed  and  delivered  to  it 
by  W.  H.  Bard,  amounting  together  to  $750 
of  principal,  besides  interest,  as  stated  in  the 
complaint.  The  answer  admits  the  actual  exe- 
cution of  the  notes,  but  makes  two  affirmative 
defenses.  The  first  is,  in  substance,  that  the 
notes  were  executed  without  consideration, 
specifying  under  this  bead  that  the  plaintiff 
had  agreed  to  give  him  10  per  cent,  commission 
on  the  sale  of  all  goods  by  it,  either  to  him* 
self  or  brought  about  by  bis  procurement,  that 
by  virtue  of  that  contract  he  had  earned  com- 
missions lar;;ely  in  excess  of  the  notes  in  ques- 
tion, and  that  when  they  were  executed  the 
plaintiff  falsely  represented  to  him  that  be  had 
already  been  credited  and  paid  those  commis- 
sinns  in  the  settlement  of  an  account  which  the 
defendant's  former  wife  had  contracted  with  the 
plaintifF,  and  which  the  defendant  had  assumed 
and  agreed  to  pay,  and  that  the  amount  rep- 
resented by  the  notes  was  due  from  the  defend- 
ant to  the  plaintiff  over  and  above  the  commis- 
sions. The  second  affirmative  defense  is  also 
based  on  the  alleged  contract  for  commissions, 
and  is  interposed  as  a  counterclaim  to  the 
amount  of  $950.  The  reply  traverses  the  new 
matter  of  the  answer." 

After  the  trial  the  Jnry,  on'  October  28, 
1913,  returned  Into  court  the  following  ver- 
dict: 

"We,  the  jury  in  the  above-entitled  action,  find 
for  the  defendant  therein,  our  verdict  being  that 
be  have  judgment  against  the  plaintiff  in  the 
•urn  of  ISfiO.OO."    [Signed  by  the  foreman.] 

The  following  occurred  after  the  Judge  had 
read  the  verdict: 

"The  Court:  Gentlemen,  that  verdict  cannot 
•tand.  I  am  not  going  to  allow  this  verdict  to 
stand;  this  man  here  wrote  letters  time  and 
time  again  in  which  he  admitted  be  owed  these 
notes;  now,  he  is  a  lawyer,  and  he  knew  per- 
fectly well  what  he  was  doing,  and  if  anybody 
thinks  I  am  going  to  allow  those  people  over 
there  to  be  robbed  in  this  manner,  they  will 
get  fooled.  This  man  lives  in  Porfland  here, 
and  strong  influences  hsve  been  brought  to  bear 
here,  and-  it  don't  make  an^  difference;  this 
verdict  will  not  stand.  This  man  owes  that 
money,  and  every  man  on  this  jury  knows  it 
Gentlemen,  you  will  be  discharged  from  further 
consideration  of  this  case.  There  will  be  a  new 
trial  granted.  It  takes  13  men  to  rob  anybody 
in  this  court,  and  I  want  that  understood.  That 
man  owes  that  money,  and  he  will  pay  it  if  I 
have  anything  to  say  about  it. 

"A  Juror:  If  the  court  please,  we  will  retire 
and  correct  the  verdict,  but  that  is  the  way  we 
understood  it. 

"The  Court:  This  verdict  cannot  stand,  and 
a  new  trial  will  be  granted. 

"Kfr.  Brewster :  I  will  ask  at  this  time  that 
a  new  trial  be  granted. 

"The  Court:  A  new  trial  will  be  granted; 
that  man  owes  that  money  and  he  will  pay  it  if 
I  can  bring  it  abont. 

"Mr.  Watrous:  Will  the  court  allow  ut  to 
aave  an  exception? 

"The  Court:  Yes,  but  file  that  verdict  and 
aet  it  aside — this  thing  of  allowing  men  to  make 
promissory  notes  and  beat  them,  just  because 
they  can  oeat  them,  has  got  to  end,  and  it  is 
going  to  end  right  here  now." 

Judgment  for  the  defendant  on  the  verdict 
was  entered  in  the  usual  form,  and  after- 
wards the  judgment  here  set  out  was  entered 
bj  direction  of  the  court: 

"This  cause  having  heretofore  been  taken  un- 
der advisement  by  the  court,  and  the  court  now 


being  fully  advised  In  the  premises,  of  its  own 
motion  finds  that  a  new  trial  shonld  be  granted 
the  plaintiff,  on  the  ground  that  there  is  no 
evidence  to  support  the  verdict  rendered  therein. 
Wherefore  it  is  considered,  ordered,  and  ad- 
judged that  the  verdict  heretofore  rendered  in 
said  cause,  and  the  judgment  entered  thereon, 
be  and  the  same  hereby  are  canceled,  set  aside, 
and  held  for  naught,  and  that  a  new  trial  be 
granted  plaintiff. 
"Dated  October  31,  1913." 

From  this  latter  Judgment  the  defendant 
appeals,  assigning  £6  error,  in  substance,  that 
the  circuit  court  was  wrong  in  not  giving  the 
jury  further  instructions  and  in  setting  aside 
the  verdict  and  Judgment  <m  its  own  motion. 

R.  E.  Hitch,  of  Portland  (James  E.  Fenton 
and  Martin  Watrous,  both  of  Portland,  on  the 
brief),  for  appellant  J.  H.  Hendrickson,  of 
Portland  (Brewster  &  Mahaflle,  of  Portland, 
on  the  brief),  for  respondent 

BURNETFT,  J.  (after  stating  the  fticta  as 
above).  It  is  manifest  from  the  facts  in  the 
case  that  the  essence  of  the  dispute  between 
the  parties  was  whether  the  defendant  was 
entitled  to  commissions  as  be  claimed  and, 
if  so,  whether  the  plaintiff  had  given  him 
credit  In  the  settlement  resulting  in  the  exe- 
cution of  the  promissory  notes  upon  wMch 
the  action  was  brought  There  is  no  dispute 
but  what  the  defendant  signed  the  notes  as 
stated.  Under  such  circumstances,  as  dis- 
closed by  the  pleadings,  the  utmost  possible 
verdict  that  could  have  been  rendered  for  the 
defendant  was  the  difference  between  the 
amounts  of  principal  and  Interest  due  on  the 
notes  and  the  sum  of  $950,  urged  by  him  as  a 
counterclaim. 

[1]  The  verdict  returned  was  almost  as  in- 
congruous as  one  would  have  been  awarding 
to  the  plaintiff  the  return  of  the  property 
purchased  from  it  In  short,  the  verdict  was 
not  within  the  range  of  the  pleadings,  which 
are  the  standard  by  which  the  issues  between 
the  parties  must  be  adjusted.  The  problem 
presented  by  such  a  verdict  should  have  heai 
solved  under  the  provisions  of  secti<m  180, 
L.  O.  L.: 

"  *  *  *  If  the  verdict  be  informal  or  insuf- 
ficient, it  may  be  corrected  by  the  jury  imder 
the  advice  of  the  court,  or  the  Jury  may  be 
again  sent  out." 

Without  commenting  on  the  weight  of  the 
testimony  or  giving  any  Intimation  of  what 
he  thought  should  be  the  verdict,  the  trial 
Judge,  after  explaining  the  limits  of  the  ver- 
dict as  controlled  by  the  pleadings,  should 
have  either  sent  the  Jury  out  again,  or  allow- 
ed it  to  correct  the  verdict  It  was  not  nec- 
essary to  visit  upon  the  parties  the  exi>ense 
of  a  third  triaL 

[2]  The  refusal  of  the  court  to  allow  an 
amendment  of  the  verdict  before  flltng  was 
clearly  erroneous ;  but,  the  Jury  having  been 
discharged,  it  Is  too  late  to  correct  the  mis- 
take. Consequently  the  question  Is  resolved 
into  this:  Can  a  court  of  its  own  motion  set 
aside  an  erroneous  Judgment  which  it  lias 
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rmdered?  On  principle  this  is  one  of  the  in- 
lierent  powers  of  a  court  of  justice,  even  on 
its  own  motion.  Judicial  tribunals  are  not 
mere  parllametatar?  bodies,  and  are  not  In 
all  cases  dependent  for  their  authority  on 
written  motions  of  the  parties.  On  their  own 
initiative  they  may  interpose  to  preserve  the 
rights  of  parties  and  to  uphold  the  law.  In 
De  Vail  T.  De  Vail,  60  Or.  493,  118  Pac  843, 
120  Pac.  13,  40  U  R.  A.  (N.  S.)  291,  Ann.  Gas. 
1914A,  409,  the  circuit  court  set  aside  a  judg- 
ment and  verdict  on'  grounds  not  mentioned 
in  the  motion  interposed  for  that  purpose. 
This  action  was  approved  in  an  elaborate 
opinion  by  Mr.  Chief  Justice  Eakin.  The 
same  doctrine  was  enunciated  by  Mr.  Justice 
Moore  in  Smith  &  Bros.  Typewriter  Co.  v. 
McGeorge,  143  Pac.  905,  in  this  language: 

"When  the  trial  coart,  within  the  time  al- 
lowed, discovers  that  such  a  mistake  of  law  has 
been  made,  it  may,  sua  sponte,  or  on  motion, 
correct  the  error  by  setting  aside  the  ^adgmen't 
and  granting  a  new  trial,  thereby  avoiding  the 
necessity  of  and  the  expense  that  would  be 
incurred  by  an  appeal." 

In  effect  the  court  in  De  Vail  v.  De  Vail, 
supra,  set  aside  the  Judgment  on  its  own  mo- 
tion, for  it  proceeded  on  grounds  not  suggest- 
ed by  either  party  to  the  litigation.  In  the 
situation  resulting  from  the  court  refusing  to 
allow  the  Jury  to  correct  its  verdict  in  the 
case  at  bar.  It  was  no  error  to  overturn  the 
Judgment,  for  the  verdict  was  incompatible 
with  the  issues  In  the  case. 

The  decision  of  the  circuit  court  is  affirmed. 

MOORB,  O.  J.,  and  McBRIDE  and  BBN- 
SON,  JJ.,  concur. 

06  Or.  B7) 

BBIDAIi  VEIL  LUMBERING  CO.  v.  PACIF- 
IC COAST  CASUALTY  CO. 

(Supreme  Court  of  Oregon.    Jan.  26,  1915.) 

1.  iHStJBANCB  ({  646*)— Actions  ow  Poucies 
— Plbadino  and  Psovino  Exckftions. 

In  an  action  on  an  employers'  liability  in- 
surance policy,  which  excepted  losses  resulting 
from  certain  canses,  the  burden  was  on  the  in- 
surer to  allege  and  prove  that  the  loss  was  one 
excepted  by  the  policy. 

[ESd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SI  1566,  1645-1668;  Dec.  Dig.  j 
«46.»J 

2.  INSUBANCB  (i  4S7*>— EmPIATXBS'  LlABIU- 

TT— Nkoliobnck  of  Insurkd. 

Under  Employers'  Liability  Act  (Laws  1911, 
p.  16),  providing  that  ail  owners,  contractors, 
etc.,  engaged  in  the  construction,  repair,  etc., 
of  any  building  or  other  structure  or  in  the  erec- 
tion or  operation  of  machinery,  shall  see  that  all 
material,  etc.,  shall  be  carefully  selected  and  in- 
spected, and  that  all  scaffolding,  staging,  or  oth- 
er structures,  more  than  20  feet  from  the  gronnd 
or  floor,  shall  be  provided  with  a  strong  and 
efficient  safety  rail  or  other  contrivance  to  pre- 
vent persons  from  falling  therefrom,  where  the 
Sroprietor  of  a  sawmill  maintained  a  flume  for 
eating  lumber,  which  in  places  was  more  than 
20  feet  above  the  ground,  and  alongside  which 
was  a  plank  walkway  maintained  for  employes 
to  walk  on  when  working  on  or  about  the  flume, 
it  was  its  duty  to  provide  a  safety  rail  or  other 


contrivance  to  prevent  persons  from  falling 
therefrom,  as,  while  the  flume  itself  would  serve 
as  a  railing  on  one  side,  it  would  not  serve  as 
a  safety  rail  upon  the  other  side,  and  hence 
the  employer  could  not  recover  on  an  employers' 
liability  insurance  policy,  which  provided  that 
it  did  not  cover  accidents  if  insured  had  faiipd 
to  comply  with  any  rule  relative  to  safeguarding 
machinery  and  places  of  work. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  S  437.*1 

3.  Stipolations  (J  14*)—Con8tbuction— Ac- 
tions FOB  Injuries— Evidence. 

In  an  action  on  an  employers'  liability  in- 
surance policy,  a  stipulation  of  facts  stating 
that  an  employe,  while  acting  in  the  course  of 
his  employment  and  working  on  a  lumber  flume, 
accidentally  fell  from  a  walkway  aloosside  the 
flume,  warranted  a  finding  that  the  employ^  was 
properly  on  the  walk  and  engaged  in  the  per- 
formance of  bis  duty  at  the  time  of  the  injury. 
[Ed.  Note. — For  other  cases,  see  Rtipulations, 
Cent  Dig.  SS  24-37;    Dec.  Dig.  (  14.*] 

4.  Insurance  (g  437*)- Bmplotebs'  Liabil- 
ity Insubance — Risks  Covered. 

Under  an  employers'  liability  insarance  pol- 
icy jproviding  that  it  did  not  cover  any  accident 
if  the  insured  failed  to  comply  with  any  law  rel- 
ative to  safeguarding  machinery  and  places  of 
work,  insured's  violation  of  the  law  did  not  ex- 
empt the  insurer  from  liability,  unless  an  injury 
to  an  employe  was  due  to  such  violation. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  g  437.*J 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;   George  E.  Davis,  Judge. 

Action  by  the  Bridal  Veil  Lumbering  Com- 
pany against  the  Pacific  Coast  Casualty 
Company,  on  an  employers'  liability  Insur- 
ance policy  to  recover  the  earn  of  $2,750. 
The  cause  was  tried  before  a  jury  mainly 
upon  a  stipulation  of  the  fax^ts.  A  verdict 
was  rendered  in  favor  of  the  defendant 
From  a  Judgment  rendered  thereon,  the 
plaintiff  appeals.    Affirmed. 

A.  R.  Watzek,  of  Portland  (Piatt  &  Piatt 
and  Palmer  L.  Fales,  all  of  Portland,  on  the 
brief),  for  appellant  S.  C.  Spencer,  of  Port- 
land (Wilbur  &  Spencer,  of  Portland,  on  the 
brief),  for  respondent 

BEAN,  J.  The  defendant,  a  California 
corporation,  engaged  in  the  accident  insur- 
ance business  In  the  state  of  Oregon,  in  con- 
sideration of  a  premium  paid  by  the  plaintiff, 
issued  to  the  latter  an  employers'  liability  in- 
surance policy  covering  the  sawmill  and  oth- 
er parts  of  the  plaintiff's  plant  at  Bridal 
Veil,  Or.,  and  insuring  against  loss  or  ex- 
pense arising  from  claims  upon  it  for  dam- 
ages on  account  of  bodily  injuries  accidently 
suffered  or  alleged  to  have  been  suffered  by 
any  employ^  of  the  plaintiff  by  reason  of  the 
prosecution  of  the  work  described  in  the  pol- 
icy. Condition  H  of  the  policy,  containing 
an  exception,  reads  as  follows: 

"This  policy  does  not  cover  accidents  to  or 
caused  by  any  minor  employed  in  violation  of 
law,  nor  any  accident  if  the  insured  has  not  in 
force  a  certificate  of  inspection  from  the  state 
labor  commissioner,  or  has  failed  to  comply  with 
any  law  relative  to  safeguarding  machinery 
and  places  of  work." 


•For  other  cases  lee  suae  topic  sad  loctlon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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On  Febroaxy  11,  1012,  during  the  term  of 
the  policy,  Joe  Stxlcklewich,  an  employe  of 
the  plaintiff  at  Its  sawmill  and  box  factory, 
while  working  on  a  lumber  flume,  in  tbe 
course  of  his  employment  fell  from  a 
walkway  alongside  the  flume  or  trough  and 
was  Injured.  Afterwards  the  injured  man 
brought  an  action  against  the  Bridal  Veil 
Lumbering  Company  to  recover  damages  In 
the  sum  of  $25,000  for  the  injuries  sustained. 
The  defendant,  the  Pacific  Coast  Casualty 
Company,  undertook  the  defense  of  the  action 
as  required  by  the  terms  of  the  policy,  reserv- 
ing, however,  all  its  rights,  and  refusing  to 
pay  any  Judgment  which  might  be  recovered 
against  the  Bridal  Veil  Lumbering  Company 
in  that  action,  upon  the  ground  that  the  Pa- 
cific Coast  Casualty  Company  claimed  that 
under  the  exception  to  the  policy,  above  quot- 
ed, it  was  not  liable  to  the  lumbering  com- 
pany for  any  Judgment  that  might  I>e  recov- 
ered, for  the  reason  that  sudi  company  Was 
operating  its  sawmill  and  plant  in  violation 
of  law,  and  that  the  Injury  to  Stricklewlch 
was  caused  by  the  fact  that  the  plaintiff  was 
not  complying  with  the  law  of  the  state  of 
Oregon,  to  wit,  the  Employers'  Liability  Act, 
In  falling  to  guard  with  a  railing  the  walk- 
way from  which  the  employe  fell.  The  plain- 
tiff's sawmill  la  located  some  distance  from 
the  railroad  by  which  It  ships  lumber  when 
ready  for  market  In  order  to  convey  the 
lumber  from  the  sawmill  to  the  point  where 
it  can  be  loaded  upon  the  cars,  the  company 
has  constructed  around  the  mountain  side  a 
large  flume  or  trough  into  which  water  is  al- 
lowed to  enter  at  the  sawmill,  and  the  lum- 
ber Is  floated  dovm  this  flume.  It  varies  in 
height  in  different  places  in  its  course,  and 
at  the  particular  place  where  Stricklewlch  fell 
and  received  his  Injury  It  was  60  feet  above 
the  ground.  On  the  side  of  the  flume  a 
plank  walkway  had  been  constructed,  evi- 
dently intended  to  be  used  by  employes  In 
doing  the  work  necessary  to  lie  done  In  con- 
nection with  the  plant  There  was  no  band 
rail  or  guard  rail  on  the  outside.  It  was 
constructed  along  the  edge  of  the  flume  in 
some  places  one  plank  in  width. 

Before  the  trial  of  the  case  an  adjustment 
was  made  with  Stricklewlch  by  which  he  was 
paid  the  sum  of  $3,750  In  full  settlement  for 
all  claims  for  damages  against  the  plaintiff 
on  account  of  the  injuries  which  he  had  re- 
ceived. Of  this  amount  the  Pacific  Coast 
Casualty  Company  contributed  the  sum  of 
$1,000,  and  the  Bridal  Veil  Lumbering  Com- 
pany the  sum  of  $2,750,  for  which  latter 
amount  this  action  is  brought. 

It  is  the  claim  of  the  Pacific  Coast  Casual- 
ty Company  that  the  walkway  from  which 
Stricklewlch  fell  Is  one  which  tie  Employers' 
Liability  Act  requires  to  be  safeguarded  by  an 
efliclent  railing  on  the  outside,  and  that  the 
failure  of  the  Bridal  Veil  Lumbering  Com- 
pany to  safeguard  the  walk  in  order  to  pre- 
vent employes  from  falling  off  while  using 


the  same  in  the  course  of  their  employment 
with  the  result  that  Stricklewlch  fell  there- 
from, brings  the  case  within  the  exception 
named  in  the  policy,  and  that  the  Insurance 
company  is  therefore  not  liable  for  any  claim 
for  damages  because  of  such  failure.  The 
defendant  company  also  pleads  and  claims 
that  the  payment  of  plaintiff  towards  the 
settlement  with  Joe  Stricklewicb  was  a  vol- 
untary one  and  cannot  be  recovered.  Some 
evidence  was  introduced,  and  the  stipulation 
of  facts  was  read  to  the  Jury.  At  the  close 
of  plaintiff's  case,  there  being  no  evidence  in- 
troduced by  the  defendant  the  latter  moved 
the  court  for  a  nonsuit,  which  was  overruled. 
The  defendant  then  reqnested  the  court  to 
instruct  the  Jury  to  return  a  verdict  In  favor 
of  the  defendant.  This  motion  was  also 
overruled.  The  defendant  took  a  cro8s-ai>- 
peal  and  assigns  as  error  the  refusal  of  the 
court  to  direct  a  verdict  in  defendant's  fa- 
vor. 

[1]  It  is  claimed  by  plaintiff  upon  this  ap- 
peal that  the  defendant  has  not  shown  that 
the  loss  suffered  by  plaintiff  comes  within 
the  exception  of  the  policy  of  insurance.  The 
defendant  has  alleged  that  the  loss  to  the 
plaintiff  comes  within  condition  H  of  the  pol- 
icy above  quoted.  Where  a  policy  of  insur- 
ance covers  certain  general  risks,  and  in  a 
separate  clause  of  the  policy  excepts  losses 
resulting  from  certain  causes  or  under  cer- 
tain circumstances,  the  burden  is  on  the  in- 
surer to  allege  and  prove  that  the  loss  was 
one  excepted  from  the  general  risk  covered 
by  the  policy.  It  is  the  general  rule  that 
the  burden  is  on  the  Insurer  to  show  a  loss 
is  within  such  an  exception.  4  Cboley's 
Briefs  on  Law  Ins.  pp.  3179,  3180.  This 
principle  has  beeen  applied  in  an  action  on 
a  policy  of  life  insurance  in  the  case  of  Den- 
ver Life  Ins.  Co.  V.  Price,  18  Cola  App.  30, 
69  Pac.  313.  See,  also,  Newman  v.  Covenant 
Mut  Ins.  Association,  76  Iowa,  56,  40  N.  W. 
87,  91,  1  L.  R.  A.  669,  14  Am.  St  Rep.  196. 
The  same  precept  holds  in  accident  Insur- 
ance. Sutherland  v.  Standard  Ins.  Co.,  87 
Iowa,  505,  64  N.  W.  453;  Martin  v.  National 
Livestock  Association,  66  Or.  29,  32,  131 
Pac.  611.  We  are  not  directed  to  any  case 
in  which  this  question  was  passed  upon  in 
relation  to  an  employers'  liability  insurance 
policy.  We  think,  however,  that,  if  in  life, 
accident  indemnity,  and  fire  insurance  the 
burden  is  on  the  insurer  to  prove  that  a  loss 
is  within  an  exception,  it  must  follow  that 
the  same  rule  would  prevail  in  an  action 
upon  a  policy  of  employers'  liability  Insur- 
ance. 

[2]  In  the  case  at  bar  the  plaintiff  contends 
that  the  walkway  from  which  Joe  Strickle- 
wlch fell  is  not  embraced  within  the  provisions 
of  the  E^mployers'  Liability  Act ;  that  plaintiff 
was  not  required  to  provide  such  a  walk 
with  an  efficient  safety  rail  or  other  con- 
trivance, so  as  to  prevent  any  person  from 
falling  therefrom;    and  that  the  defendant 
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as  failed  to  show  a  noncompliance  witb  the 
iw  on  the  part  of  the  plaintiff.  That  part 
f  the  Employers'  Liability  Act  of  1910  (Gen. 
.aws  Oregon  1911,  p.  16),  so  far  as  deemed 
laterlal  In  this  case,  Is  as  follows: 
"All  owners,  contractors,  subcontractors,  cor- 
orations  or  persons  whatsoever,  engaged  In  the 
instruction,  repairing,  alteration,  removal  or 
ainting  of  any  building,  bridge,  viaduct,  or  oth- 
r  structure,  or  in  the  erection  or  operation  of 
ny  machinery,  or  in  the  manufacture,  transmis- 
ion  and  use  of  electricity,  or  in  the  manufac- 
ire  or  use  of  any  dangerous  appliance  or  sub- 
:ance,  shall  see  that  all  metal,  wood,  rope,  glass, 
libber,  gutta  percha,  or  other  material  whatso- 
rer,  shall  be  carefully  selected  and  inspected 
nd  tested  so  as  to  detect  any  defects,  and  all 
:affolding,  staging,  false  work  or  other  tempo- 
a.ry  structure  Bhall  be  constructed  to  bear  four 
mes  the  maximum  weight  to  be  sustained  by 
lid  structure,  and  such  structure  shall  not  at 
ny  time  be  overloaded  or  overcrowded ;  and  all 
;affolding,  staging  or  other  structure  more  than 
nrenty  feet  from  the  ground  or  floor  shall  be 
icured  from  swaying  and  provided  with  a  strong 
nd  efficient  safety  rail  or  other  contrivance,  so 
s  to  prevent  any  person  from  falling  therefrom, 
*  *  and  generally,  aU  owners,  contractors, 
r  subcontractors  and  other  persons  having 
barge  of,  or  responsible  for,  any  work  Involv- 
ig  a  risk  or  danger  to  the  employes  or  the  pub- 
c,  shall  use  every  device,  care  and  precaution 
rhich  it  is  practicable  to  nse  for  the  protection 
nd  safety  of  life  and  limb,  limited  Only  by  the 
ecessity  for  preserving  the  efficiency  of  the 
tructure,  machine  or  other  apparatus  or  device, 
nd  without  regard  to  the  additional  cost  of  suit- 
ble  material  or  safety  appliance  and  devices." 

[3]  It  appears  that  the  flume  and  walk 
'ere  a  part  of  the  plant  operated  by  the 
laintiff  and  used  In  the  conduct  of  its  manu- 
Eicturing  establishment  The  evidence  teud- 
d  to  show,  and  the  Jury  was  warranted  In 
ndlng,  that  the  employes  of  the  plaintiff, 
rhen  engaged  in  their  duty,  used  the  plank 
ralk  while  working  on  or  about  the  flume, 
nd  that  the  injured  emifloy6  was  properly 
n  the  walk  and  engaged  In  the  performance 
f  his  duty  at  the  time  of  the  Injury. 

While  the  stipulation  of  facts,  about  many 
f  which  there  is  little  controversy,  is  some- 
what general,  we  think  that  such  a  finding  as 
re  have  Just  Indicated  might  reasonably  be 
erired  therefrom.  Paragraph  6  of  the  stipu- 
itlon  is  as  follows: 

"It  is  stipulated  that  during  the  period  cov- 
red  by  the  policy  set  forth  in  the  complaint,  and 
n  the  11th  day  of  February,  1912,  Joe  Strickle- 
dch,  an  employe  of  the  plaintiS  company  at  its 
awmill,  planing  mill,  and  box  factory,  at  Bri- 
al  Veil,  Multnomah  county.  Or.,  while  acting  in 
be  course  of  his  employment  and  working  on  a 
umber  flume  of  the  Bridal  Veil  Lumbering  Com- 
iJiny  near  its  box  factory  at  Bridal  Veil,  Or.,  ac- 
idently  fell  from  a  walkway  alongside  said 
lume  and  was  seriously  injured ;  that  said 
lume  was  50  feet  from  the  ground  and  the  plank 
?alkway  alongside  of  said  flume  was  without  a 
ailing  other  than  the  flnme  itself." 

Photographs  of  the  flume  and  walkway  tak- 
m  before  the  accident,  showing  no  railing 
ilong  the  walk,  and  others  taken  after  the 
njury,  showing  a  three-rail  guard  along  the 
valk,  are  contained  in  the  evidence.  The 
lortions  of  the  walk  exhibited  Indicate  to  a 
«rtaln  degree  that  It  was  designed  to  be  used 
or  the  purpose  indicated.  It  will  be  noticed 
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that  the  Employers'  Liability  Act  has  provid- 
ed that  In  the  construction  or  repairing  of 
certain  structures,  "or  In  the  erection  or  op- 
eration of  any  machinery,"  all  scaffolding, 
staging,  false  work,  or  temporary  structure 
shall  be  of  a  certain  strength.  Tten  follows 
the  somewhat  general  clause: 

"And  all  scaffolding,  staging  or  other  struc- 
ture more  than  20  feet  from  the  ground  or  floor 
shall  be  *  *  *  provided  with  a  strong  and 
efficient  safety  rail  or  other  contrivance,  so  as 
to  prevent  any  person  from  falling  therefrom." 

This  is  a  provision  connected  with  the  for- 
mer clause  concerning  the  erection  or  oper- 
ation of  any  machinery.  The  walk  and  flume 
in  question,  being  used  la  connection  with 
and  as  a  part  of  the  machinery  and  manufac- 
turing establishment  of  the  plaintiff,  and  be- 
ing In  places  more  than  20  feet  from  the 
ground,  amd  evidently  dangerous  for  persone 
to  walk  upon  or  along,  while  engaged  in  the 
course  of  their  employment,  working  on  the 
lumber  flume,  comes  within  the  terms  of  the 
Employers'  Liability  Act;  and  it  was  the 
duty  of  the  Bridal  Veil  Lumbering  Company 
to  construct  an  efficient  'safety  rail  or  other 
contrivance  along  the  outside  of  the  walkway 
so  OS  to  prevent  any  person  working  on  the 
lumber  flume  In  the  course  of  his  employment 
from  falling  therefrom.  It  Is  the  contention 
of  the  plaintiff  that  the  flume  Itself  would 
serve  as  a  railing.  While  this  might  be  suf- 
dent  upon  one  side.  It  is  clear,  from  an  in- 
spection of  the  walk,  that  it  would  not  serve 
as  a  safety  rail  upon  the  other  side ;  that  the 
failure  of  the  Bridal  Veil  Lumbering  Compa- 
ny so '  to  do  was  a  violation  of  this  law. 
As  somewliat  instructive  upon  this  point,  al- 
though the  circumstances  in  the  cases  differ 
to  a  certain  degree,  see  Dunn  v.  Orchard 
Land  Co.,  68  Or.  97,  136  Pac.  872 ;  Evans  v. 
P.  Ry.,  L.  &  P.  Co.,  66  Or.  603,  135  Pac.  206; 
Schaedler  v.  Columbia  Contract  Co.,  67  Or. 
412,  135  Pac.  536. 

The  terms  and  provisions  of  the  insurance 
policy  are  plain  and  unambiguous.  They  are 
binding  upon  the  Insured:  and.  In  order  for 
the  plaintiff  to  prevail,  it  must  comply  there- 
with. Weidert  v.  fitate  Ins.  Co.,  19  Or.  261, 
24  Paa  242,  20  Am.  St  Rep.  809 ;  Bruce  v. 
Phoenix  Ins.  Co.,  24  Or.  486,  34  Pac  16.  It 
would  not  he  of  advantage  to  the  plaintiff  for 
us  to  ascertain  whether  or  not  there  is  much 
remaining  of  the  policy,  except  the  clause  re- 
lating to  the  premium.  Plaintiff  contends 
that  it  is  not  shown  that  the  plaintiff  was 
rightfully  upon  the  walk.  Such,  however, 
we  do  not  understand  as  the  plain  meaning 
of  the  stipulation.  On  this  point  counsel  for 
plaintiff  cite  Morrison  v.  Burgess  Co.,  70  N. 
H.  406,  47  AO.  412,  85  Am.  St.  Rep.  634.  The 
facts  in  that  case,  where  a  canvas  was  placed 
over  certain  machinery  or  shaft  and  it  was 
held  that  It  was  not  intended  for  an  employe 
to  stand  thereon,  are  dissimilar  from  the  cir- 
cumstances in  the  case  at  bar.  It  is  shown 
by  the  stipulation  of  the  parties  and  by  pho- 
tographs ia  evidence  that  the  walk  was  main- 


Digitized  by 


Google 


<)74 


145  PACIFIC  BEPORTER 


(Or. 


tained  by  the  plaintilf  for  the  purpose  of  al- 
lowing employes  to  walk  thereon  when  work- 
ing on  or  about  the  flume.  Cleats  appear  to 
be  nailed  on  the  walk,  indicating  that  the 
same  are  Intended  as  steps.  Indeed,  we  are 
unable  to  conjecture  how  the  jury  could  have 
found  that  the  walk  was  intended  for  any 
other  purpose.  It  Is  not  germane  to  the  issue 
for  us  to  determine  Just  what  staging  or 
structures  are  directed  by  the  terms  of  the 
law  to  be  safeguarded.  Suffice  it  to  say  that 
In  our  opinion  the  scaffolding  or  walk  along 
the  flume  used  In  connection  with  the  opera- 
tion of  the  mill  and  box  factory  machinery  of 
the  plaintiff  is  within  the  Intent  and  scope  of 
the  act,  and  that  in  order  to  comply  with  the 
command  of  the  law  under  conslderatloii, 
where  the  walk  Is  more  than  20  feet  from  the 
ground,  it  should  be  provided  with  a  strong 
and  efficient  safety  rail  or  other  contrivance 
so  as  to  prevent  any  person  from  falling 
therefrom.  It  may  be  conceded  that,  in  order 
to  exempt  an  insurance  company  from  liabil- 
ity because  the  employer  has  violated  a  stat- 
ute, the  injury  to  th^  employe  must  have  been 
due  to  the  violation,  under  the  authority  of 
4  Cooley's  Briefs  on  Law  of  Ins.  p.  3149; 
Cluff  V.  Mutual  Benefit  Co.,  95  Mass.  (13  Al- 
len) 308,  319 ;  Bloom  v.  Franklin  Co.,  97  Ind. 
478,  49  Am.  Rep.  469,  474  j  Klrkpatrlck  v, 
iiStna  Co.,  141  Iowa,  74, 117  N.  W.  1111,  22  L. 
R.  A.  (N.  6.)  1265. 

We  give  our  most  careful  consideration  to 
the  following,  which  counsel  for  plaintiff  sug- 
gest: 

"Id  studying  the  Employers'  Liability  Act  a 

person  unqueBtionably  receives  the  impression 
that  the  people  oi  the  state  of  Oregon,  when 
they  adopted  that  act,  intended  to  limit  it  to 
contractors  and  owners  engaged  in  the  construc- 
tion or  repair  of  buildings  and  to  a  certain  class 
of  employers  engaged  In  the  manufacture  or 
use  of  certain  dangerous  substances  or  appli- 
ances.    •    •    • " 

We  cannot,  however,  ignore  the  direction  of 
the  statute  to  those  engaged  In  the  operation 
of  any  machinery.  As  to  the  general  clause 
of  the  law  quoted,  we  refer  to  it  as  somewhat 
confirming  the  meaning  we  have  given  to  the 
former  part  of  the  section. 

It  is  alleged  in  the  complaint  that  the  pol- 
icy under  which  the  plaintiff  claims  covers 
the  sawmill  and  other  parts  of  the  plant  of 
the  plaintiff  company,  bad.  that  "Joe  Strickle- 
wlch,  an  employe  of  the  plaintiff  company, 
at  its  sawmill  and  box  factory  at  Bridal  Veil, 
Multnomah  county.  Or.,  while  acting  in  the 
course  of  his  employment  and  working  on  a 
liunber  flume  of  the  plaintiff  company  near 
its  box  factory  at  Bridal  Veil,  Or.,  accidental- 
ly fell  from  said  flume  and  was  seriously 
injured:  that  said  Joe  Stricklewich,  at  the 
time  of  said  accident,  was  employed  by  the 
plaintiff  company  and  engaged  in  the  perform- 
ance and  prosecution  of  work  covered  by  the 
terms  of  said  policy,  and  said  Joe  Strickle- 
wich was  at  the  time  of  said  accident  such  an 


employe  as  was  covered  by  the  terms  of 
said  policy." 

[4]  In  order  to  be  exempt  from  liability  be- 
cause of  the  alleged  violation  of  law,  the  de- 
fendant must  show  that  the  Injury  to  the 
employe  was  due  to  the  violation.  4  Cooley's 
Briefs  on  Law  of  Ins.  p.  3149. 

As  to  the  use  intended  to  be  made  of  the 
walk  referred  to,  we  defer  to  a  certain  extent 
to  the  Judgment  of  the  Jury.  As  to  whether 
the  injured  party  was  properly  on  the  walk 
wUs  also  a  matter  for  ttie  Jury  to  determine 
from  the  evidence.  It  Is  stipulated  that  at 
the  time  he  was  acting  in  the  course  of  his 
employment  and  working  on  the  lumber 
flume ;  and  we  fall  to  see  bow  the  Jury  conld 
arrive  at  any  other  condusion  than  that  the 
employe  was  rightfully  and  necessarily  there. 
From  the  circumstances  disclosed,  although 
meager,  the  Jury  could  reasonably  flnd  that 
the  lack  of  the  safety  rail  was  the  proximate 
cause  of  the  injury.  The  Jurors  are  not  re- 
quired to  shut  their  eyes  and  not  exercise 
their  knowledge  of  the  common  everyday  af- 
fairs of  life  in  the  conduct  of  works  In  manu- 
facturing establishments.  The  plaintiff  saved 
exceptions  to  the  Instructions  of  the  court 
that  It  was  the  duty  of  the  plaintiff,  under 
the  law,  to  provide  a  rail  along  the  walkway, 
and  submitted  for  the  determination  of  the 
Jury  the  questions  whether  J.  Stricklewich 
was  rightfully  on  the  walkway,  and  whether 
the  injury  occurred  because  the  plaintiff  fail- 
ed to  provide  a  railing.  The  plaintiff  assigns 
the  same  as  error.  The  submission  of  the 
questions  to  the  Jury  was  more  favorable  to 
the  plaintiff  than  granting  the  motion  of  de- 
fendant for  a  directed  verdict  in  its  favor 
would  have  l>een,  and  plaintiff  has  no  reason 
to  complain  in  that  respect  Our  view  of  the 
main  question  submitted  renders  unnecessary 
the  consideration  of  the  other  errors  assigned 
by  the  plaintiff  and  also  by  the  defendant 

We  flnd  no  prejudicial  error  in  the  record, 
and  the  Judgment  of  the  lower  court  must 
therefore  be  affirmed;   and  it  Is  so  ordered. 

MOORE,  C.  X,  and  BAEIN  and  HARRIfi, 
JJ.,  concur. 
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COB  ▼.  COB. 


(Supreme  Court  of  Oregon.    Jan.  26,  1915.) 

1.  Divorce  (${  124,  298*)— Evidence— Sdwi- 

CIENCT. 

Evidence  held  sufficient  to  justify  a  decree 
for  divorce  and  the  custody  of  the  children  in 
favor  of  defendant. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {{  392-398,  450;  Dec.  Dig.  SI  124, 
298.*] 

2.  Tbusts  (J  81*)— RE8UI.TIW0  Tbusts— Hus- 
band AND  Wife— Evidence. 

To  establish  a  resulting  trust  in  favor  of  a 
husband  of  property  purchased  by  him  with  title 
taken  in  his  wife's  name,  it  must  be  shown  to 
have  been   understood  between   the  parties,  at 
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the  time  the  title  was  taken,  that  the  wife  was 
to  hold  it  as  trustee. 

[Ed.  Note.— For  other  cases,  see  Trnsts,  Cent 
Dig.  H  115-118;    Dec.  Dig.  {  81.*] 
8.  TEUSTS    (J   89*)— RK8UI.TIWO  TIIUST»— Bvi- 

DENCK.. 

Evidence  held  insufficient  to  establish  a  re- 
sulting trust  in  favor  of  husband  buying  prop- 
erty and  taking  title  in  bis  wife's  name. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  K  134-137;    Dec.  Dig.  |  89.*] 

4.  Tbdbtb  (S  89*)  —  ResuLiTIKo  Tbubt  — Evi- 
dence. 

The  evidence  to  establish  a  resulting  trust 

is  not  required  to  go  so  far  as  to  be  free  from 

doubt 
[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 

Dig.  SS  134-137;    Dec.  Dig.  |  89.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Consolidated  actions  by  Viola  M.  Coe 
against  Henry  W.  Coe,  for  divorce,  and  against 
him  and  another,  for  an  accounting.  From 
a  decree  for  defendant,  plaintiff  appeals. 
Modified  and  afBrmed. 

This  is  a  suit  by  Viola  M.  Coe  against 
Henry  W.  Coe,  for  a  dissolution  of  their  mar- 
riage contract  and  for  the  custody  of  their 
two  sons,  whose  ages  are,  respectively,  18  and 
20  years.  She  also  Instituted  a  suit  against 
the  defendant  and  the  Sanitarium  Company, 
a  corporation,  for  an  accotmting.  These  suits 
were  consolidated,  and  Issues  having  been 
Joined,  were  tried,  whereupon  the  defendant, 
secured  the  divorce,  the  custody  of  the  chil- 
dren, and  It  was  decreed  that  certain  real 
property,  the  title  to  which  stood  in  the 
plaintiff's  name,  was  held  In  trust  by  her, 
and  she  appeals. 

George  W.  Joseph  and  G.  W.  Fulton,  both 
of  Portland  (Joseph  &  Haney,  of  Portland, 
on  the  brief),  for  appellant  A.  E.  Clark, 
of  Portland  (Malcolm  H.  Clark,  of  Portland, 
on  the  brief),  for  respondent 

MOORE,  0.  J.  ,  The  testimony  shows  that 
the  parties  were  married  at  Mandan,  N.  D., 
June  24,  1882.  Prior  to  their  wedding  the 
plaintiff  had  been  engaged  in  teaching  school 
and  the  defendant  in  practicing  medicine. 
Desiring  to  obtain  a  better  education,  the 
plaintiff,  after  the  birth  of  her  eldest  son, 
now  29  years  old,  attended  a  medical  college, 
from  which  she  received  a  diploma,  and  is  a 
licensed  physician.  In  the  year  1891  the  pai^ 
ties  moved  to  Portland,  Or.,  where  the  de- 
fendant resumed  the  practice  of  his  profes- 
sion." Soon  thereafter  he  commenced  as  a 
specialist  to  treat  patients  afflicted  with  nerv- 
ous and  mental  ailments.  In  September, 
1899,  he  incorporated  the  Sanitarium  Com- 
pany with  a  capital  stock  of  $30,000,  to  which 
corporation  he  transferred  the  business,  fur- 
niture, equipment,  etc.,  receiving  in  paynient 
thereof  167  shares  of  the  capital  stock  of 
the  par  value  of  $15,760.  In  the  year  1903 
the  Sanitarium  Company  secured  the  title 


to  about  16  acres  of  land  at  Mt  Tabor,  then 
a  suburb  of  Portland,  and  erected  on  the 
premises  buildings  and  equipment  for  the 
service  in  which  it  was  engaged.  In  the  snc- 
ceeding  year  the  Sanitarium  Company  en- 
tered into  a  contract  with  the  United  States 
for  the  care  and  treatment  of  Insane  patients 
from  Alaska  for  the  term  of  five  years,  which 
agreement  has  been  renewed  and  Is  now  In 
force.  The  rapid  growth  of  the  city  of  Port- 
land greatly  Increased  the  value  of  the  Mt 
Tabor  lands,  and  the  care  of  the  patients  by 
the  Sanitarium  Company  became  quite  prof- 
itable, so.  much  so  that  other  physicians  se- 
cured shares  of  the  capital  stock  of  the  cor- 
poration, and  Dr.  Coe,  though  nominally  in 
charge  of  the  hospital,  left  much  of  the  ac- 
tual management  to  his  associates,  while  he 
engaged  in  other  business.  From  a  sale  of 
a  part  of  his  capital  stock  and  from  other 
sources,  tbe  defendant  accumulated  a  large 
sum  of  money,  and,  considering  himself  quite 
wealthy,  he  concluded  to  purchase  in  Port- 
land real  property  and  to  erect  thereon  a 
family  residence,  the  original  cost  of  which 
should  not  exceed  $20,000.  In  order  to  carry 
out  that  purpose,  two  lots  were  purchased 
at  an  expense  of  $7,500,  but,  when  the  place 
for  the  house  was  prepared,  it  was  deemed, 
desirable  to  buy  two  adjoining  lots,  for  which 
a  further  sum  of  $8,000  was  paid.  The  legal 
title  to  all  such  real  property  was  taken  in 
the  plaintiff's  name.  The  person  In  charge 
of  the  construction  of  the  dwelling  was  di- 
rected by  Dr.  Coe  to  defer  to  the  wishes  of 
his  wife  in  all  matters  pertaining  to  the  erec- 
tion of  a  three-story  house  with  a  basement, 
which,  when  finished,  cost  about  $54,000. 
The  furniture,  furnishings,  etc.,  for  the  house 
were  purchased  for  about  $10,000,  thereby 
incurring  an  entire  outlay  of  about  $79,500, 
which  sum,  when  paid,  left  the  defendant . 
with  but  little  ready  money  and  also  ab- 
sorbed nearly  all  of  his  outside  property. 
In  October,  1907,  a  financial  depression  arose, 
and  the  defendant's  creditors  began  to  press 
the  payment  of  his  promissory  notes,  where- 
upon he  urged  Mrs.  Coe  to  sell  the  bouse,  and 
with  the  money  to  be  thereby  obtained  dis- 
charge his  obligations,  and  from  the  remain- 
der to  purchase  a  less  expensive  house,  but 
she  refused  to  comply  with  such  request 
The  defendant,  finding,  it  necessary  to  main- 
tain a  large  house  with  but  little  income,  be- 
gan to  give  his  attention  to  the  sale  of  irri- 
gated lands  in  Umatilla'  county.  Or.,  to  ac- 
complish which  he  organized  the  Columbia 
Land  Company,  a  corporation.  The  Inland 
Irrigation  Ck)mpany,  a  corporation,  the  owner 
of  a  large  tract  of  such  lands,  entered  into 
a  contract  with  the  Columbia  Land  Com- 
pany, pursuant  to  which  agreement  the  de- 
fendant employed  many  agents  whom  he  sent 
to  various  states  to  Induce  prospective  pur- 
chasers to  visit  Oregon  and  inspect  these 
lands  with  a  view  of  buying  parts  thereof. 
He  also  undertook  the  development  of  a  town 
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Bite  at  Stanfield,  a  railway  station  In  the 
tract  ot  Irrigated  lands,  where  several  build- 
ings were  erected,  and  he  also  organized  at 
that  place  the  Stanfield  Bank,  of  which  be 
became  president  The  Inland  Irrigation 
Ck)mpany  stipulated  to  pay  a  commission  for 
the  sale  of  its  lands,  and  Dr.  Coe  and  bis 
agents,  as  brokers  and  employes  of  the  Co- 
lumbia Land  Company,  negotiated  the  sale 
of  real  property  amounting  to  $900,000,  of 
which,  however,  $200,000  consisted  of  options, 
'on  account  of  which  small  payments  had 
been  made.  In  dealing  with  the  owner  of 
such  lands,  the  defendant,  as  the  managing 
agent  of  the  Columbia  Land  Company,  dis- 
covered that  the  expense  incurred  in  secur- 
ing purchasers  exceeded  the  commissions  stip- 
ulated, and  in  consequence  thereof  overdrew 
his  account  with  the  latter  corporation  and 
failed  to  pay  over  to  the  Inland  Irrigatllon 
Company  $102,000,  which  had  been  received 
for  the  sale  of  lauds  in  excess  of  the.  com- 
missions. He,  as  a  partner  of  W.  J.  Sloan 
&  Co.,  secured  from  the  Bank  of  Stanfield  a 
loan  of  $5,000,  giving  a  firm  note  as  evidence 
thereof.  As  partial  payment  of  the  overdraft 
referred  to,  the  Columbia  Land  Company 
stipulated  to  build  for  the  Inland  Irrigation 
Company  an  additional  dam  in  the  Umatilla 
tiver  to  facilitate  the  storing  and  distribu- 
tion of  water  to  be  used  on  these  lands. 

The  defendant  in  July,  1910,  in  order  to  ob- 
tain what  he  regarded  as  a  much-needed 
rest,  made  preparation  for  a  trip  to  the  Ori- 
ent. Mrs.  Coe  urged  him  to  go,  and  fur- 
nished him  with  $1,000  with  which  to  pay  his 
expenses.  Before  starting  on  his  journey. 
Dr.  Coe  called  to  Portland  his  chief  agents 
In  negotiating  the  sale  ot  irrigated  lands, 
and  the  superintendents  of  other  branches 
of  industry,  with  whom  he  conferred  in  re- 
spect to  the  management,  during  his  absence, 
of  the  business  in  which  he  was  interested. 
He  also  executed  to  his  eldest  son,  George  Coe, 
a  power  of  attorney  to  enable  him  properly  to 
execute  papers  for  him.  The  defendant  left 
San  Francisco,  Cal.,  for  Honolulu,  H.  I.,  July 
26,  1910,  arriving  at  the  latter  city  in  about 
six  days.  Soon  after  his  departure  from 
Portland,  Mrs.  Coe,  hearing  rumors  of  his 
financial  embarrassment,  went  with  an  at- 
torney to  Stanfield,  Or.,  where  she  learned 
the  facts  with  respect  thereto.  Thereupon 
she  discharged  the  agents  engaged  in  the  sale 
of  lands  and  other  persona,  informing  them 
that  Dr.  Coe  had  gohe  abroad  in  order  to  ob- 
tain rest.  At  the  same  time  she  also  execut- 
ed to  the  Stanfield  Bank,  in  place  of  the  ob- 
ligation given  to  it  by  the  defendant  as  W.  J. 
Sloan  &  Co.,  her  promissory  note  for 
$6,000,  upon  which  an  action  was  immediate- 
ly instituted  and  the  home  property  in  Port- 
land attached  as  security  for  any  Judgment 
that  might  be  recovered.  Returning  to  her 
home  she  tried  without  avail  to  borrow  mon- 
ey with  which  to  liquidate  Dr.  Coe's  debts 
and  also  to  protect  his  Interest  ander  the 
contract  with  the  Inland  Irrigation  Company. 


Finally,  by  the  aid  of  a  personal  friend  ot 
Mr.  Slgmund  Frank,  a  loan  of  $33,000  was 
obtained  to  be  secured  by  a  mortgage  on  her 
home,  but,  discovering  the  power  of  attorney 
referred  to  was  Inadequate,  the  defendant, 
pursuant  to  a  cablegram  sent  by  his  son 
George,  executed  to  him  at  Honolulu  another 
instrument  granting  greater  authority,  and 
conformable  therewith  the  mortgage  was  giv- 
en, the  money  obtained  and  i>aid  out  In  dis- 
charging Dr.  Coe's  liabilities.  After  the 
mortgage  was  executed,  a  rumor  gained  cre- 
dence that  Dr.  Coe's  trip  abroad  was  caused 
by  some  mental  ailment  with  which  he  had 
been  and  was  suffering.  When  In  Honolulu 
Dr.  Coe  received  from  his  wife  a  letter  to 
the  effect  that  all  his  business  interests  were 
in  fine  condition,  and  she  hoped  soon  to  Join 
him,  though  at  that  time  she  was  very  much 
worried  and  was  making  every- possible  eCTort 
to  ward  off  what  appeared  to  be  an  impend- 
ing financial  catastrophe.  The  defendant 
mailed  a  photograph,  representing  him  as 
sitting  at  a  banquet,  and  having  on  his  head 
and  around  his  neck  fioral  wreaths.  Nearly 
every  other  gentleman  and  lady  at  the  table 
was  pictured  as  having  like  adornments 
around  the  neck.  This  print  was  entitled: 
"The  Lonely  Man  at  the  Luau,  Honolulu, 
Aug.  13,  1910."  Another  small  photograph 
was  also  mailed,  portraying  the  defendant 
and  two  ladies  as  occupying  chairs,  one  at 
his  right  and  the  other  at  his  left,  while 
three  other  ladies  were  standing  behind  him. 
This  picture  bore  the  inscription:  "In  the 
Hands  of  his  Friends,  Honolulu,  Aug.  1910.*^ 
After  the  receipt  of  these  pictures,  George 
Coe,  on  October  12,  1910,  wrote  his  father, 
saying  in  part : 

"We  have  tried  to  get  money  at  the  banks  but 
because  of  the  'crop  moving  period'  money  has 
been  awful  tight.  This  coupled  with  the  fact 
that  'Dr.  Coe  spent  money  like  a  drunken  sailor* 
(at  Stanfield) ;  'Dr.  Coe  does  not  know  the  value 
of  a  dollar' ;  'Dr.  Coe  is  a  fugitive  from  justice 
and  his  afTairs  have  gone  to  the  dogs  and  be  is 
now  a  bankrupt' — all  stories  spread  broadcast 
by  Moody  and  repeated  so  many  times  that  even 
our  friends  have  begun  to  believe  there  is  some 
truth  in  the  statements.  •  •  •  Now  to  get 
to  the  real  point.  We  have  got  to  ask  yon  to 
cut  down  your  expenses.  The  way  I  figure  it 
out  you  have  been  gone  12  weeks  and  have  spent 
1.200  dollars  or  at  the  rate  of  100  a  week. 
This  (100)  is  too  much  and  toe  can't  stand  it 
You  can  live  very  comfortably  on  76  a  month 
and  luxuriously  on  1(X)  and  yon  not  only  ought 
to  but  you  must  do  to.  *  •  *  Carey  does  not 
want  you  to  come  home  until  we  get  everything 
settled.  •  •  *  So  you  stay  there  until  we  send 
for  you.  Of  course  on  75  or  1(X)  a  month  you 
can't  do  very  much  [many]  'millionaire'  stunts 
but  that  is  the  best  we  can  do.  This  will  all 
come  out  all  right  in  time  but  it  will  take  time. 
Meanwhile  we  are  nearly  broke  (living  here  on 
borrowed  money  only)." 

George  Coe  on  October  22,  1910,  wrote  hia 
father,  again  saying  in  part: 

"I  am  extremely  sorry  but  I  must  say  to  you 
that  we  cannot  provide  yon  with  any  further 
funds.  Don't  draw  any  more  checks  on  as; 
that  is,  against  either  your  own  account  or  of 
the  sanitarium.  »  •  •  Sell  the  presents  yon 
wrote  you  had  bought  on  your  journey  and  that 
will  give  you  some  money.    Get  into  a  cb<.  ip 
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boarding  house  and  look  around  and  find  some 
light  joD  which  will  make  you  self-sustaining 
and  remain  out  of  the  country.  You  could  do  no 
good  here.  Carey  agrees  with  as  in  this  mat- 
ter." 

Dr.  Coe  reached  San  Francaco  on  his  re- 
turn trip  October  29,  1910,  and  wired  his  son 
George  aa  follows: 

"If  not  needed  Oregon  will  go  to  Berkeley  for 
month.  Have  seen  telegram.  If  indicted  would 
come  immediately.    Answer." 

In  response  be  received  a  message  on  the 
same  day,  signed  "M.  Coe,"  which  reads: 

"Carey  says  come.  Conditions  might  be  worse. 
Wire  when  starting." 

Replying  he  telegraphed  George  Coe  as 
follows: 

"Leaving  tonight  for  Portland  to  help  whip 
onr  outside  enemies." 

Before  reaching  Portland,  however,  he  saw 
in  a  daily  newspaper  a  published  statement  to 
the  effect  that  the  Sanitarium  Company  had 
sold  and  disposed  ot  all  its  property.  Up- 
on arriving  home  he  learned  that  Mrs.  Coe 
was  the  ostensible  purchaser. 

It  is  needless  to  detail  the  circumstances 
of  such  sale  or  to  narrate  the  business  that 
was  subsequently  conducted  for  about  two 
years  under  the  plaintUTs  management 
The  facts  referred  to  have  been  stated  in  or- 
der to  show  the  relation  of  the  parties  to 
each  other  and  to  determine  therefrom  who, 
if  either,  is  entitled  to  the  divorce.  Mrs. 
Coe  testified:  That,  while  she  objected  to 
selling  the  home  because  she  feared  that  all 
the  money  derived  therefrom  would  be  lost 
in  the  Eastern  Oregon  venture,  she  was  ready 
and  willing  to  mortgage  the  property  to  aid 
In  liquidating  Dr.  Coe's  debts.  That  she  de- 
sired him  to  make  the  trip  abroad  because 
of  the  nervous  strain  which  a  close  atten- 
tion to  the  sale  of  the  Irrigated  lands  had 
imposed  upon  him,  -and  she  wrote  him  that 
the  business  was  In  a  flourishing  condition 
because  she  did  not  wish  to  burden  him  with 
any  more  anxiety,  and  that  she  was  unable 
to  write  him  but  once,  since  she  did  not  know 
where  to  address  him.  This  latter  state- 
ment seems  to  be  confirmed  by  the  fact  that 
the  letters  written  him  by  his  son,  to  which 
reference  has  been  made,  were  not  delivered 
but  returned  and  received  after  the  defend- 
ant reached  home.  George  Coe  testified  that 
these  letters  were  written  after  having  re- 
ceived the  photographs  referred  to,  and 
while  he  believed  hs  father  was  associating 
vrith  immoral  persons.  The  defendant's  tes- 
timony shows:  That  it  Is  the  custom  at 
Honolulu,  as  evidenced  by  the  larger  picture, 
to  adorn  guests  at  a  banquet  with  floral 
wreaths.  That  In  the  smaller  photograph  the 
women  represented  as  sitting  beside  and 
standing  behind  him  were  a  mother  and 
her  daughters,  who  were  traveling  compan- 
ions. Copies  of  the  original  letters  mentioned 
were  received  in  evidence,  and  George  Coe, 
referring  to  them,  stated  upon  oath  that  he 
prepared  them,  as  originals,  but  bis  mother 


underscored  the  words  hereinbefore  empha- 
sized, corrected  one  word  in  brackets.  In- 
serted the  words  Indicated  In  parentheses, 
and  also  added  to  the  letter  of  October  12th 
the  following: 

"Sell  cigars  to  send  last  lOO.  Sloan  is  having 
a  heap  of  a  time  collecting  bis  20,000.00,  aa 
every  one  says,  'Dr.  Coe  said  he  would  take  care 
of  me.' " 

It  appears  from  the  testimony  that  prior 
to  July,  1910,  and  before  Dr.  Coe  left  home, 
Mrs.  Coe  visited  and  consulted  with  a  mental 
alienist  at  Seattle,  Wash.,  and  detailed  to 
him  the  symptoms  and  conduct  of  a  person 
whose  name  was  not  given,  and,  based  upon 
the  hypothetical  case,  the  physician  informed 
her  that  the  individual  referred  to  was  af- 
flicted with  "paranoia."  At  Portland,  Or., 
she  also  conferred  with  two  physicians,  who 
are  experts  in  mental  ailments,  and,  pred- 
icated upon  the  same  hypothetical  case,  they 
Informed  her  that  the  supposed  patient  was 
troubled  with  "paranoia."  Greorge  Coe  testi- 
fied that  with  this  information,  which  did 
not  consist  of  a  written  opinion  from  either 
physician,  his  mother  had  Instructed  him  to 
meet  his  father  in  San  Francisco,  upon  his 
return  from  China,  and  have  him  Incarcerat- 
ed In  some  hospital  for  the  insane  in  Cali- 
fornia. Mrs.  Coe  denied  this  statement  and 
testified  that  Its  mere  recital  demonstrated 
Its  absurdity,  saying  that  commitments  to 
asylums  were  not  made  upon  such  showings. 
She  on  February  3,  1913,  subscribed  her 
name  and  made  oath  to  an  afiBdavlt  wherein 
it  is  stated  that  it  was  executed  after  due 
and  careful  consideration;  that  a  serious 
difficulty  had  arisen  between  Dr.  Coe  and 
her,  as  to  whether  their  home,  which  had 
been  erected  at  his  exi>ense  upon  lots  which 
had  been  conveyed  her  as  a  present  from 
him,  should  be  sold  and  the  proceeds  Invest- 
ed In  his  business ;  that  she  had  declined  to 
accede  to'  bis  frequent  requests  to  sell  such 
property,  thereby  creating  a  condition  of  in- 
tense tension  between  them ;  and  that  state- 
ments which  he  made  and  other  matters 
which  arose  led  her  to  declare  that  he  was 
mentally  unsound ;  that,  from  the  time  their 
house  was  nearly  completed  until  the  culmi- 
nation of  the  troubles  in  respect  to  Eastern 
Oregon  matters,  he  was  laboring  under  great 
business  cares  and  serious  financial  anxieties, 
occasioned  by  the  withdrawal  of  large  sums 
of  money  Invested  In  the  house,  and  was 
much  overworked  and  worried ;  "that  the 
lapse  of  time,  and  with  a  deliberate  study 
of  the  whole  dtuatlon,  I  now  clearly  see  that 
this  whole  matter  was  not  one  of  mental  Im- 
port in  any  degree  but  simply  and  only  was 
a  business  disagreement  which  then  appear- 
ed to  me  Irreconcilable.  I  am  certain  my 
husband  has  no  mental  disease  now,  and 
that  he  never  has  had  a  mental  disease  of 
any  kind  or  character." 

[1]  Upon  this  evidence  the  court  gave  th4 
defendant  a  decree  of  divorce  and  the  ens- 


Digitized  by 


Google 


678 


145  PACIFIC  BEPOBTEE 


(Op. 


tody  of  the  two  minor  sons.  We  concur  In 
the  conclusion  thus  reached.  In  doing  so, 
however,  and  without  any  direct  evidence  on 
the  subject,  it  would  seem  to  be  Inferred 
that  Mrs.  Coe,  realizing  the  serious  financial 
dlflScultles  which  Dr.  Coe  had  encountered, 
and  possibly  fearing  his  indictment,  as  In- 
dicated In  his  telegram,  began  to  formulate 
the  defense  of  Insanity.  This  view  of  the 
case  is  charitable,  though  only  conjectural; 
but,  however  that  may  be,  the  court,  hav- 
ing seen  the  witnesses  and  heard  their  tes- 
timony, had  a  superior  advantage  In  deter- 
mining the  equities  of  the  cause. 

After  Dr.  Coe  returned  from  the  Orient,  be 
made  an  amicable  settlement  with  the  Inland 
Irrigation  Company,  whereby  he  secured  the 
legal  title  to  some  land  In  tTmatllla  county, 
Dr.,  in  recognition  of  the  amount  due  him. 
He  executed  to  Mrs.  Coe  a  deed  to  most  of 
the  lands  thus  obtained.  In  disposing  of  the 
property  interests,  It  was  decreed  that  the 
plalntlfr  holds  the  legal  title  to  lots  1,  2,  6, 
and  7  in  bloclc  15  in  Goldsmith's  addition  to 
the  city  of  Portland,  with  the  house  thereon, 
in  trust,  however,  for  the  defendant  as  a 
home  and  place  of  residence  for  him  and  his 
family,  and  that  the  plalutlfT  and  the  defend- 
ant and  their  sons,  or  any  or  either  thereof, 
shall  have  the  right  to  make  all  reasonable 
use  of  the  house,  grounds,  and  equipment  as 
a  home  and  place  of  residence.  The  defend- 
ant, in  referring  to  the  purchase  of  these  lots 
and  the  building  of  the  house  thereon,  tes- 
tified as  follows: 

"I  had  a  tallt  with  her,  I— I  talked  with  her 
as  a  man  would  naturally  talk  to  hia  wife.  She 
said  she  wanted  a  home  in  her  name ;  and  I 
said,  'Certainly,  you  shall  have  the  borne  in  your 
name.'  It  was  her  home,  but,  of  course,  I  did 
not  think  that  she  would  ever  claim  it  as  her 
own  property  to  the  exclusion  of  the  rest  of  the 
family.  I  said,  'Tou  would  have  to  sign  a  deed 
with  me  if  I  sold  my  property,  and  I  with  you :' 
'and  I  said,  'I  am  building  a  home  for  my  chil- 
dren, my  wife,  and  myself;'  so  I  put  it  in  her 
name— the  lots.  I  did  not  dream  that  there 
would  be  any  difiiculty  in  doing  so.  It  was  a 
home  for  my  children,  my  wife,  and  myself." 

Dr.  Coe  was  asked: 

"And  did  the  Columbia  Land  Company  owe 
Mrs.  Coe  anything  at  that  time?"  (referring  to 
the  time  the  mortgage  for  $33,000  waa  given). 

He  answered: 

"The  Columbia  Land  Company  owed  that 
bouse  and  It  was  in  her  name." 

Counsel,  not  considering  the  answer  respon- 
sive to  the  inquiry,  requested  the  question  to 
be  read  to  the  witness,  whereupon  the  court 
remarked: 

"I  think  that  is  an  answer  to  your  question. 
I  think  he  meant  that  house  was  conveyed  to 
her  for  the  benefit  of  the  family,  and  not  as  her 
own  personal  property,  to  do  as  she  saw  fit  to 
do  with  it.  Of  course,  he  put  up  the  money, 
and  it  was  conveyed  to  her  as  trustee  for  the 
family." 


To  which  observations  the  witness  reepoai- 
ed: 

"Xou  bet  your  life." 

[2-4]  The  foregoing  comprises  all  the  testi- 
mony tending  to  establish  a  resulting  tntst, 
and,  as  between  husband  end  wife,  we  tblnk 
the  evidence  is  insufficient  for  that  purpose. 
Parker  v.  Newltt,  18  Or.  274,  277,  23  Pac 
246,  247.  In  that  case  Mr.  Justice  Lord,  in 
discussing  this  subject,  says: 

"Moreover,  the  onus  of  establishing  a  result- 
ing trust  rests  upon  bim  who  seeks  its  enforce- 
ment ;  and  before  a  court  of  equity  will  be  war- 
ranted in  making  a  decree  therefor,  the  evidence 
must  be  clear,  definite,  and  free  from  doabt. 
Hence,  to  entitle  the  plalntifl  to  conveyances  of 
the  premises  in  controversy  to  himself  he  mnst 
fairly  establish,  if  he  paid  for  the  property  and 
took  title  in  the  name  of  his  wife,  that  at  that 
time  it  was  mutually  understood  and  was  the 
intention  that  she  should  hold  the  title  to  the 
premises,  not  in  her  own  right,  but  in  trust  for 
him,  or,  if  it  was  money  in  her  possession  b»- 
longing  to  him  with  which  she  bought  the  prop- 
erty and  paid  for  it  and  took  the  title  to  her- 
self, that  it  was  done  without  his  knowledge  or 
consent  or  direction.  As  advancements  are 
ordinarily,  if  not  always,  voluntary,  in  order  to 
ascertain  whether  the  transaction  was  a  tmst 
or  intended  as  an  advancement,  when  the  title 
is  in  the  name  of  the  wife,  the  intention  at  that 
time  is  the  point  of  Inquiry,  and  to  which  we 
must  look." 

In  the  language  thus  quoted,  what  Is  said 
about  the  evidence  necessary  to  establish  a 
resulting  trust  being  "free  from  doubt"  is  a 
degree  of  proof  not  required  in  dvil  cases. 

When  the  lots  wehe  purchased  for  the 
purpose  of  erecting  thereon  a  house,  Dr.  Coe 
considered  himself  i>ossessed  of  adequate 
means  to  construct  a  dwelling,  the  entire  cost 
of  which  property,  when  improved,  would  not 
exceed  bis  expectations.  No  agreement  was 
entered  into  by  Dr.  Coe  end  Mrs.  Coe  wb«i 
the  real  proi>erty  was  purchased  and  the  deed 
secured  whereby  she  stipulated  to  hold  the  le- 
gal title  in  trust  for  him  or  for  any  purpose: 
This  being  so,  an  error  was  committed  in  the 
part  of  the  decree  disposing  of  the  home. 
The  defendant  is  entitled  to  the  undivided 
third  part  in  bis  individual  right  in  fee  of 
the  whole  of  lots  1,  2,  6,  and  7  in  block  15 
in  Goldsmith's  addition  to  the  dty  of  Port- 
land, and  the  plaintiff  is  entitled  to  the  re- 
mainder of  the  estate  in  such  premises.  L. 
O.  L.  t  611.  The  defendant's  interest  In 
these  lots  to  be  charged,  as  is  also  all  other 
real  property  conveyed  by  him,  to  the  plain- 
tiff, with  the  mortgage  of  $33,000.  All  the 
furniture,  furnishings,  etc.,  in  the  dwelling 
bouse,  that  are  not  fixtures,  having  been  pur- 
chased with  the  nwney  furnished  by  the  de- 
fendant, are  hereby  set  apart  to  him. 

The  decree  will  therefore  be  modified  aa 
herein  indicated,  but  in  all  other  respects  it 
Is  afiirmed. 

EAKIN,  BEIAN,  and  HABBIS,  37.,  concur. 
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(19  N'.  M.  474) 

STATE  T.  KLASNBR.     (No.  1667.) 

(Saprcme  Court  of  Kew  Mexico.  Feb.  12,  1914. 
On  Kehearing,  Dec.  1,  1G14.  Appellant's  Mo- 
tion for  Rehearing  Denied  Jan.  9,  1915.) 

(Bvllabut  hy  the  Court.) 

1.  Indictment  and  Infobmation  (i  125*)— 

■DOPUCITT. 

A  count  of  an  indictment  charging  that 
defendant,  "at  the  time  and  place  named,  nine- 
teen head  of  calves,  of  the  goods,  chattels,  and 
property  of  owners  to  the  grand  jury  unknown, 
then  and  there  being  found,  did  then  and  there 
unlawfully,  etc.,  steal,  take,  etc.,  is  not  bad  for 
duplicity,  as  it  prima  facie  discloses  that  the 
larceny  occurred  at  the  same  time  and  place, 
and  constituted  but  a  single  transaction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §i  334-400;  Dec. 
Dig.  I  125."] 

2.  LAKceNT  (I  41*)  —  Unknown  Ownkb  — 
Knowukdgii  of  Grand  Jubobs— Bubdbn  ov 
Pbooi'. 

Where,  upon  the  trial,  witnesses  testify 
that  certain  known  parties  owned  the  alleged 
stolen  animals,  and  the  indictment  charges  that 
the  owners  of  the  animals  are  unknown  to  the 
gnnd  jury,  it  is  incumbent  upon  the  state  to 

grove  that  the  names  of  the  owners  were  un- 
nown  to  the  grand  jury  and  could  not,  by  rea- 
sonable diligence,  have  been  ascertained. 

lEA.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |g  127-129 ;   Dec.  Dig.  {  41.*] 

On  Rehearing. 

3.  Cbiminai.  Law  (S  1032*)— AppeaI/— Vabi- 
ANCE — Objection  Below- Necessitt. 

On  rehearing,  it  having  been  called  to  the 
attention  of  the  court  that  no  motion  was  made 
for  an  instructed  verdict  on  the  ground  of  a 
variance  between  the  indictment  and  proof,  or 
such  variance  in  any  manner  called  to  the  atten- 
tion of  the  trial  court,  the  judgment  of  reversal 
is  set  aside,  as  it  is  a  well-established  rule  of 
this  court  that  the  question  of  variance,  between 
the  allegations  in  the  indictment  and  the  proof, 
unless  raised  in  the  court  below,  cannot  Se  re- 
viewed here. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §i  2627,  2628,  2842;  Dec.  Dig. 
i  1052.*] 

4.  Labcbnt  (I  60*)  —  Unknown  Owneb  — 
Knowledoe  or  G&and  Jubobs— Bubden  of 
Pboof. 

Where  the  name  of  the  owner  of  an  alleged 
stolen  animal  la  alleged  in  the  indictment  to  be 
unknown,  it  is  not  incumbent  upon  the  state  to 
prove,  in  the  first  instance,  affirmatively,  that 
such  fact  was  unknown  to  the  grand  jury ;  but 
it  most  show  that  such  name  is  unknown,  or 
prove  such  a  state  of  facts  or  circumstances 
as  render  the  alleged  unknown  fact  uncertain, 
in  which  -  event  such  fact  is  presumed  to  have 
bem  unknown  to  the  grand  jury.  But  if  there 
is  evidence  tending  to  show  that  the  grand  jury 
did  know,  or  could  by  the  exercise  of  rea- 
sonable diligence  have  known  or  ascertained,  the 
name  of  the  true  owner,  or  that  it  was  negligent 
or  perverse  in  not  alleging  what  was  at  its  com- 
mand to  know,  then  the  burden  is  upon  the  state 
to  show  that  the  grand  jury  did  not  know  such 
alleged  unknown  name. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  SS  156-158 ;   Dec.  Dig.  i  60.*] 

6.  Cbiminal  Law  (g  262*)— Abbaiqnment— 
Waivkb. 

Failure  to  formally  arraign  a  defendant  ia 
not  a  fatal  objection,  where  such  defendant 
was  present  in  court  and  testified  as  a  witness 
opon  his  trial  in  his  own  behalf,  and  was  rep- 
resented by  counsel,  and  no  objection  is  inter- 


posed to  proceeding  with  the  trial  without  such 
arraignment. 

[Ed.  Note.— For  other  cases,  «ee  Criminal. 
Law,  Cent.  Dig.  gg  614,  615 ;   Dec.  Dig.  g  262.»1 

6.  Cbiminai.  Law  (g  1056*)— Instbuctionb— 
Exception  Below— Necessity. 

Where  no  exceptions  are  taken  to  instruc- 
tions given  by  the  court  of  its  own  motion,  error 
cannot  be  assigned  upon  such  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  2668,  2670;  Dec.  Dig.  g 
1056.*]   ^ 

7.  Cbiminal  Law  (g  413*)— Declarations  bt 
Defendant— Admibsibiutt. 

Declarations  made  by  a  defendant  in  his 
own  favor,  unless  a  part  ot  the  res  gests,  or 
of  a  confession  offered  by  the  prosecution,  are 
not  admissible  for  the  defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  928-936 ;   Dec.  Dig.  g  413.*] 

8.  CBiuiNAi.  Law  (g  485*)— Opinion  Evi- 
dence—Examination OF  Experts  —  Hypo- 
thetical Question- Basis. 

No  error  is  committed  in  sustaining  an  ob- 
jection to  a  hypothetical  question  propounded  to 
a  witness,  where  such  question  is  not  based  up- 
on facts  as  to  which  there  is  such  evidence  that 
a  jury  might  reasonably  find  that  they  are  es- 
tablished. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  1073,  1074;  Dec.  Dig.  g 
485.*] 

9.  Criminal  Law  (g  958*)— Motion  for  New 
Trial— StrFPOBTiNO  Affidavits. 

Where  a  motion  for  a  new  trial  is  based  on 
the  ground  of  newly  discovered  evidence,  such 
motion  must  in  addition  to  the  affidavit  of  the 
applicant  be  supported  by  the  affidavits  of  th6 
new  witnesses,  which  must  set  forth  the  newly 
discovered  evidence  and  the  facts  to  which  such 
witnesses  will  testify,  or  a  satisfactory  excuse 
must  be  given  for  not  obtaining  such  affidavits. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  gg  2396-2403;  Dec.  Dig.  g 
958.*] 

(Additional  Byttalut  by  Editorial  Staff.) 

10.  Indictment  and  Information  (gg  86,  87*) 
—  Constbuction  —  "Then"  —  "Then  and 
There." 

As  used  in  an  indictment  the  word  "then 
ia  an  adverb  of  time,  meaning  "at  that  time," 
and  the  phrase  "then  and  there"  means  at  the 
time  and  place  charged,  and  refers  to  a  single 
transaction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  gg  230-255;  Dec 
Dig.    gg   86,  87.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Then;  Then  and 
There.] 

Appeal  from  District  (vourt,  Lincoln  Coun- 
ty;  E.  L.  Medler,  Judge. 

Llllle  C.  Klasner  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

Renehan  &  Wright,  of  Santa  F6,  for  ap- 
pellant. H.  S.  Clancy,  Asst  Atty.  Gen.,  for 
the  State. 

ROBERTS,  0.  J.  [1]  Appellant  was  indict- 
ed, tried,  and  convicted  in  the  district  court 
of  Lincoln  county  upon  the  second  count  of 
an  indictment  charging  ber  with  the  larceny 
of  19  head  of  calves,  "of  the  goods,  chattels 
and  property  of  owners  to  the  grand  jurors 
unknown."  It  Is  contended  by  appellant  that 
the  indictment  is  fatally  defective,  because 
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It  cliarges  more  tban  one  offense  in  the  same 
count  The  contention  is  predicated  upon 
the  assumption  tlutt  the  state,  by  using  the 
plural,  "owners,"  meant  to  charge  that  the 
property  alleged  to  have  been  stolen  had 
more  than  one  owner,  and,  such  being  the 
case,  more  than  one  offense  was  charged  in 
the  same  count  Accepting  as  correct  appel- 
lant's construction  that  the  count  charged  the 
larceny  of  property  belonging  to  'different 
owners,  would  It  follow  that  the  same  was 
demurrable?  If  the  indictment  can  be  said 
to  charge  but  one  offense  against  the  state, 
it  would  not  be  open  to  the  objection  that  it 
Is  bad  for  duplicity.  On  the  other  hand,  if 
it  attempts  to  charge  two  oi  more  distinct 
offenses,  it  would  be  demurrable.  This  in- 
dictment, omitting  the  formal  parts,  reads  as 
follows: 

"That  liillle  C.  Klaaner  •  •  •  on  the  24th 
day  of  August  in  the  year  one  tbousaod  nine 
hundred  and  nine,  at,"  etc.,  "nineteen  head  of 
calves,  of  the  goods,  chattels  and  property  of 
owners  to  the  grand  jurors  aforesaid  unknown, 
then  and  there  being  found,  did  then  and  there 
unlawfully,  knowingly,  and  feloniously  steal, 
take,  lead  and  drive  away,  and  the  said  prop- 
erty did  then  and  there,  and  in  the  manner 
aforesaid,"  etc. 

If  we  give  to  the  language  used,  a  fair  and 
reasonable  construction,  it  becomes  apparent 
that  but  one  offense  is  attempted  to  be  charg- 
ed. 

[10]  The  pleader  says  that  appellant  did 
the  acts  "then  and  there";  that  is,  at  the 
time  and  place  charged  she  did  steal,  take, 
lead,  and  drive  away  the  property. 

"Then,  as  an  adverb  of  time,  means  'at  that 
time,'  referring  to  the  time  stated ;  and  the  nec- 
essary import  of  the  words  'then  and  there,'  as 
employed  in  the  information,  is  that  the  lar- 
ceny of  the  $9.50  in  money  as  a  whole,  a  part 
of  which  is  charged  as  belonging  to  Jane  Engle 
and  a  part  to  Samuel  Engle,  occurred  at  the 
same  time  and  place,  and  constituted  but  a 
single  transaction."  Furnace  v..  State,  153  Ind. 
93,  54  N.  E.  441. 

The  language  quoted  from  the  above  case 
disposes  of  appellant's  contention  that  sev- 
eral distinct  crimes  are  charged  in  the  same 
count  While  the  property  is  alleged  to  be- 
long to  more  than  one  person,  but  one  taking 
Is  charged.  In  other  words,  appellant  is 
charged,  at  the  same  time  and  place,  with 
having  stolen  property  belonging  to  divers 
owners.  As  the  Indiana  Sut)reme  Court  fur- 
ther say  in  the  above-cited  case: 

"We  recognize  no  good  reason  to  depart  from 
what  may  be  considered  the  great  current  of  au- 
thority, and  bold  the  pleading  in  question  bad, 
when  it  can  reasonably  be  said  that  it  discloses 
that  the  larceny  complained  of  was  bat  a  single 
act  or  transaction  in  violation  of  the  law  against 
larceny,  although  the  property  which  was  the 
subject  of  the  crime  belonged  to  several  different 
persons.  The  particular  ownership,  as  charged 
in  the  pleading,  of  the  money  stolen,  did  not 
give  character  to  the  act  of  stealing  it,  but  was 
merely  a  part  of  the  description  of  the  particular 
crime  charged  to  have  been  committed.  The  in- 
formation, prima  facie,  under  the  circumstances, 
can  be  said  to  charge  but  one  offense  against  the 
state,  and  is  not  open  to  the  objection  that  it 
is  bad  for  duplicity." 


The  princij^le  enunciated  by  the  court  is 
supported  by  a  long  list  of  authorities,  which 
will  be  found  collected  in  the  case  cited.  See, 
also.  State  v.  Laws,  61  Wash.  533, 112  Pac  488. 
The  indictment  charged  but  a  single  offense, 
and  the  demurrer  on  the  ground  stated,  was 
properly  overruled. 

[2]  The  cause  must  be  reversed,  however, 
because  of  the  failure  of  the  state  to  offer 
any  evidence  in  support  of  the  allegation  in 
the  indictment  that  the  defendant  stole,  took, 
led,  and  drove  away  19  bead  of  calves,  "of 
the  goods,  chattels  and  property  of  ownera  to 
the  grand  jury  unknown."  Upon  the  trial 
of  the  cause  witnesses  for  the  state  testified 
to  the  names  of  the  owners  of  the  calves  in 
question,  but  there  was  no  attempt  whatever 
by  the  state  to  prove  that  the  owners  of  the 
animals  in  question  were  unknown  to  the 
grand  jury,  and  that  the  grand  Jury  by  rea- 
sonable investigation  could  not  have  ascer- 
tained the  names  of  the  true  owners. 

"Ownership  must  be  proved  by  sufficient  evi- 
dence, or  the  conviction  cannot  be  supported. 
Where  the  owner  is  alleged  In  the  indictment  as 
unknown,  there  can  be  no  conviction  unless  It 
is  proved  that  the  grand  jury  did  not  know  hii 
name  and  could  not  discover  it  by  due  diligence. 
25  Cyc.  125."  Sharp  v.  SUte,  29  Tex.  App. 
211,  15  S.  W.  176. 

"Ownership,  except  as  statutes  have  varied 
the  unwritten  rule,  most  be  proved  as  laid,  be- 
cause it  identifies  the  offense,  distinguishing  it 
from  all  other  instances."  Bishop's  New  Crim- 
inal Procedure,  {  488b. 

In  the  case  of  Stone  t.  State,  SO  Ind.  116, 

the  Supreme  Court  of  Indiana  discussed  the 
failure  of  the  state  to  offer  proof  to  support 
an  allegation  that  the  Christian  name  of  the 
defendant  was  unknown  to  the  grand  Jurors, 
and  held  the  omission  fataL  The  court  say: 
"Our  statute  requires  the  names  of  the  parties 
to  be  stated,  or  the  person  to  be  described  as 
one  whose  name  is  unknown  to  the  grand  jury. 
2  G.  «&  H.  p.  400,  IS  54  and  60.  In  Common- 
wealth V.  Stoddard,  9  Allen  [Mass.]  '280,  it  was 
held  that  where  the  name  of  the  person  injured 
was  unknown  to  the  grand  jury,  it  may  be  so 
alleged  in  the  indictment;  but  the  proof  must 
correspond  with  the  allegation,  and,  unless  the 
traverse  jury  are  satisfied  that  ^the  name  was 
unknown  to  the  grand  jury,  the  defendant  is  not 
to  be  convicted.  In  this  case  there  is  no  proof 
on  the  subject,  and  the  jury  could  not  form  any 
conclusion  as  to  the  truth  of  the  averment  that 
the  Christian  name  of  the  defendant  was  un- 
known to  the  grand  jury.  For  this  failure  of 
proof  the  case  must  be  reversed." 

For  the  reasons  stated,  the  cause  is  re- 
versed and  remanded,  with  directions  to  the 
trial  court  to  award  defendant  a  new  trial; 
and  it  is  so  ordered. 

HANNA   and  PARKER,  JJ.,  concur. 

On  Rehearing. 

Renehan  &  Wright,  of  Santa  F6,  for  ai^)el- 
lant  Ira  U  Grimshaw,  Asst  Atty.  Gen.,  for 
the  State. 

ROBERTS,  C.  J.  [3]  A  rehearing  was 
granted  by  the  court  in  this  case,  upon  mo- 
tion therefor  filed  by  the  state,  wherein  it 
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Is  shown  that  we  overlooked  tbe  tact  tbat 
the  question  as  to  whether  the  owners  of 
tbe  animals  In  question  were  unknown  to  the 
grand  jury,  and  that  the  grand  Jury  by  rea- 
sonable investigation  could  have  ascertained 
such  names,  was  never  raised  in  tbe  court 
below,  and  therefore  anch  question  was  not 
properly  before  this  court  for  consideration ; 
also  that  the  question  of  variance  between 
tbe  allegations  in  the  indictment  and  the 
proof  was  never  raised  or  passed  upon  in  the 
trial  court,  and  hence  was  not  reviewable 
bere. 

In  the  case  of  State  y.  Padllla,  139  Pac. 
143,  we  said,  in  discussing  a  question  of  va- 
riance between  the  indictment  and  proof, 
where  such  variance  was  not  called  to  the 
attention  of  the  trial  court: 

"The  record  does  not  disclose  tliat  this  ques- 
tion was  raised  during  the  trial  of  this  case  in 
tbe  court  below,  and  it  is  not,  therefore,  prop- 
erly before  this  court  for  review,  and  cannot 
be  reviewed  by  this  court,  as  it  is  not  a  ques- 
tion which  was  directly  passed  npon  by  the  trial 
judge  at  the  time  of  the  trial,  and  no  assignment 
of  error  by  tbe  trial  judge  can  be  made  where 
he  was  not  given  an  opportunity  to  and  did  not 
specifically  pass  upon  the  question  raised.  It 
was  the  duty  of  tbe  defendant  to  raise  this  ques- 
tion before  verdict,  either  by  motion  to  dismiss 
on  tbe  grounds  of  a  variance  between  the  alle- 
gations of  the  indictment  and  the  proofs  offered 
at  the  trial,  or  by  a  request  for  an  instruction 
of  not  guilty." 

The  courts  generally  hold  ttiat  the  question 

of  variance,  unless  raised  in  the  court  below, 

cannot  be  reviewed  In  an  appellate  court. 

Greene  v.  People,  182  111.  278,  66  N.  E.  843 ; 

State  V.  Boogher,  8  Mo.  App.  600;  Taylor  v. 

State,  130  Ind.  66,  29  N.  E.  416;    State  v. 

O'Connell,  144  Mo.  887,  46  8.  W.  176;  Pe'^ple 

V.   Oruger,  38  Hun    (N.  T.)  600;    State  v. 

Chamherlin,  30  Vt.  559;    Hinds  v.  State,  55 

Ala.  145;   Wood  v.  State,  64  Miss.  761,  2  So. 

247 ;   State  v.  Ballard,  104  Mo.  634,  16  S.  W. 

525 ;    State  v.  Jenkins,  51  N.  C.  19;   Bond  v. 

State.  56  Ark.  444, 19  S.  W.  1062. 
And  applying  the  doctrine  announced  by 

this  court  In  the  cases  of  State  ▼.  Eaker,  IT* 
N.  M.  479,  131  Paa  489,  State  v.  Lucero,  17 
N.  M.  484.  131  Pac.  491,  and  State  v.  Analla, 
136  Pac.  600,  it  Is  clear  that  the  court  should 
not  have  reviewed  the  question  of  variance 
or  the  sufficiency  of  the  evidence,  as  such 
questions  were  not  called  to  the  attention 
of  the  trial  court  upon  the  trial,  and  the 
question  of  the  sufficiency  of  the  evidence  to 
sustain  the  conviction  Is  based  solely 
upon  tbe  technical  ground  that  the  state 
failed  to  prove  that  the  names  of  the 
owners  of  the  alleged  stolen  animals  were  un- 
known to  the  grand  jurors.  Under  section 
S7,  c.  57,  S.  I*  1907,  appellant  Is  precluded 
rrom  urging  here  the  questions  attempted  to 
ie  raised,  because  no  ruling  of  the  district 
:x)urt  was  invoked  thereon,  to  which  excep- 
:lou  was  taken.  It  is  true,  in  the  case  of 
State  V.  Garcia  (decided  at  the  present  term) 
43  Pac.  1012,  we  held  that  the  statute  only 
pplled  to  the  parties,  and  not  to  the  court, 
nd  tbat  this  court  bad  the  Inherent  power  to 


see  that  a  man's  fundamental  rights  were 
protected  In  every  case,  and  we  there  refused 
to  sustain  a  conviction  where  the  record  af- 
firmatively showed  that  the  defendant  was 
not  guilty,  although  the  question  was  never 
raised  in  the  trial  court.  We  said,  however: 
"The  restrictions  of  the  statute  apply  to  the 
parties,  not  to  this  court.  This  court,  of  course, 
will  exercise  this  discretion  very  guardedly,  and 
only  where  some  fundamental  right  has  been 
invaded,  and  never  in  aid  of  strictly  legal,  tech- 
nical, or  unsubstantial  claims ;  nor  will  we  con- 
sider the  weight  of  evidence,  if  any  substantial 
evidence  was  submitted  to  support  the  verdict. 
If  sutistantial  justice  has  been  done,  parties 
must  have  duly  taken  and  preserved  exceptions 
in  the  lower  court  to  tbe  invasion  of  their  legal 
right  before  we  will  notice  them  here." 

In  this  case  it  appears  that  substantial 
justice  has  been  done,  and  the  objection  urg- 
ed is  purely  technical.  This  being  so,  tbls 
court  will  not  consider  the  question  urg- 
ed, because  of  appellant's  failure  to  call  the 
question  to  the  attention  of  the  trial  court 
and  Invoke  Its  ruling  thereon.  This  being 
true,  the  cause  should  not  have  been  reversed 
on  the  grounds  stated  In  our  original  opinion. 

[4]  While  the  order  of  reversal  must  be  set 
aside,  on  the  grounds  stated,  it  Is  perhaps 
proper  to  say,  in  order  to  avoid  a  miscon- 
struction of  our  original  opinion,  that  the  At- 
torney General  argues  that  the  rule  laid  down 
by  the  court,  to  the  effect  that,  where  the 
name  of  the  owner  of  an  alleged  stolen  ani- 
mal Is  alleged  in  the  Indictment  to  l>e  un- 
known, there  can  be  no  conviction,  unless  it 
is  proved  that  the  grand  jury  did  not  know 
his  name  and  could  not  discover  it  by  due 
diligence,  is  too  broad,  and  places  an  unnec- 
essary burden  upon  the  state;  that  under 
such  rule  it  will  be  necessary  for  the  state,  in 
all  cases,  to  call  tbe  entire  panel  of  the  grand 
Jury,  and  prove  by  each  member  thereof 
such  fact  so  alleged.  If  tbe  rule  Is  suscep- 
tible of  this  construction,  It  Is  concededly 
too  broad.  The  true  rule  Is:  Where  the  name 
of  the  owner  of  an  alleged  stolen  animal  is 
alleged  In  the  Indictment  to  be  unknown.  It 
Is  not  Incumbent  upon  the  state  to  prove  in 
the  first  Instance  affirmatively  that  such  fact 
was  unknown  to  the  grand  Jury ;  but  it  must 
show  that  such  name  Is  unknown,  or  prove 
siicb  a  state  of  facts  or  circumstances  as  ren- 
der the  alleged  unknown  fact  uncertain.  In 
which  event  such  fact  is  presumed  to  have 
been  unknown  to  tbe  grand  Jury ;  but  If  there 
Is  evidence  tending  to  show  tbat  tbe  grand 
Jury  did  know,  or  could  by  the  ezerdse  of 
reasonable  diligence  have  known  or  ascer- 
tained, the  name  of  the  true  owner,  or  that 
it  was  negligent  or  perverse  in  not  alleging 
what  was  at  its  command  to  know,  then  the 
burden  is  upon  the  state  to  show  that  the 
grand  jury  did  not  know  such  alleged  un- 
known name.  Carter  v.  State,  172  Ind.  227, 
87  N.  E.  1081;  section  649,  Bishop's  New 
Criminal  Procedure  (2d  Ed.).  In  this  case 
the  proof  afiirmatively  shows  that  tbe  sheriff 
copied  the  brands  upon  tbe  alleged  stolen 
calves,  and  bad  tbls  information  at  hand  at 
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fbe  time  he  testified  before  the  grand  jury. 
Having  the  brand  of  an  animal,  it  is  an  easy 
matter  in  this  state  to  ascertain  the  name 
of  the  owner.  A  resort  to  the  recorded  brand 
Will  supply  the  Information. 

"If  the  name  might  be  known  to  the  grand 
jury,  yet  tbey  will  not  learn  It,  their  willful 
ignorance,  thus  proceeding  from  no  necessity, 
creates  none."  Bishop's  New  Criminal  Proce- 
dure (2d  Ed.)  §  549. 

As  the  order  of  reversal,  on  the  grounds 
stated  in  our  original  opinion,  must  be  set 
aside.  It  is  necessary  for  us  to  consider  the 
grounds  nrged  by  appellant  for  a  reversal, 
which  were  not  considered  in  our  former 
opinion,  in  view  of  our  conclusion. 

[S]  It  is  urged  that  appellant  was  not  ar- 
raigned. The  record  in  this  regard  shows 
tile  following: 

"Whereupon  the  defendant  enters  her  plea  of 
not  guUty  to  the  charge  contained  in  the  indict- 
ment herein,  heretofore  withdrawn  for  the  pur- 
pose of  filing  demurrer." 

Later,  upon  application  made  by  appel- 
lant, supported  by  several  affidavits  of  parties 
who  claimed  to  have  been  present  In  court 
and  to  have  been  cognizant  of  the  fact  tliat 
appellant  bad  not  been  arraigned,  the  tri- 
al court  of  its  own  motion,  and  on  the  person- 
al recollection  of  the  judge,  amended  the 
record  so  as  to  show  a  proper  arraignment 
and  plea.  Tills  appellant  argues  he  had  nd 
right  to  do.  In  view  of  the  affidavits  on  file 
showing  the  contrary.  Waiving  this  question, 
however,  is  the  failure  to  arraign  a  defend- 
ant fatal,  where  he  is  present  in  court  in  per- 
son and  by  counsel,  participates  in  the  trial 
of  the  cause,  goes  on  the  witness  stand,  and 
proceeds,  without  objection,  as  tbongb  be  had 
been  arraigned? 

Counsel  for  appellant  relies  upon  the  cases 
of  Territory  v.  Conzales,  13  N.  M.  97,  79 
Pac.  705,  and  United  States  v.  Aurandt,  15 
N.  M.  292,  107  Pac.  1064,  27  L.  R.  A.  (N.  S.) 
1181,  which  concededly  lay  down  the  rule 
that  arraignment  and  plea  are  indispensable 
to  a  valid  verdict  and  judgment  of  convic- 
tion. These  cases,  however,  were  decided 
while  New  Mexico  was  a  territory,  and  its 
courts  were  required  to  conform  to  the  views 
of  the  Supreme  Court  of  the  United  States. 
In  these  cases  the  territorial  court  followed 
the  rule  announced  by  the  United  States 
Supreme  Court  in  the  case  of  Grain  v.  U.  S., 
162  U.  S.  625,  16  Sup.  Ct.  952.  40  L.  Ed.  1097. 
This  case  was  overruled  by  that  court  In  the 
recent  case  of  Garland  v.  State  of  Washing- 
ton, 232  U.  S.  642,  34  Sup.  Ct  456,  58  L.  Ed. 
772.    The  court  said : 

"Technical  objections  of  this  character  were 
undoubtedly  given  much  more  weight  formerly 
than  they  are  now.  Such  rulings  originated  in 
that  period  of  English  history  when  the  accused 
was  entitled  to  few  rights  in  the  presentation 
of  his  defense,  when  he  could  not  be  represented 
by  counsel,  nor  heard  upon  his  own  oath,  aad 
when  the  punishment  of  offenses,  even  of  a  triv- 
ial character,  was  of  a  severe  and  often  of  a 
shocking  nature.  Under  that  system  the  courts 
were  disposed  to  require  that  the  technical  forms 
and  metbodd  of  procedure  should  be  fully  com- 
plied with.    But  with  improved  method*  of  pro- 


cedure and  greater  privileges  to  the  accused,  any 
reason  for  such  strict  adherence  to  the  mere 
formalities  of  trial  would  seem  to  have  passed 
away,  and  we  think  that  the  better  opiniun, 
when  applied  to  a  situation  such  as  now  con- 
fronts us.  was  expressed  in  the  dissentiog  opin- 
ion of  Mr.  Justice  Peckham,  speaking  for  the 
minority  of  the  court  in  the  Grain  Case,  when 
he  said :  'Here  the  defendant  could  not  have  been 
injured  by  an  inadvertence  of  that  nature.  Ue 
ought  to  be  held  to  have  waived  that  which  un- 
der the  circumstances  would  have  been  a  wholly 
unimportant  formality.  A  waiver  ought  to  be 
conclusively  implied  where  the  parties  had  pro- 
opcded  as  if  the  defendant  had  l>een  duly  ar- 
raigned, and  a  formal  plea  of  not  guilty  bad 
been  interposed,  and  where  there  was  no  objec- 
tion made  on  accouut  of  its  absence  until,  as  in 
this  case,  the  record  was  brought  to  this  court 
for  review.  It  would  be  inconsistent  with  the 
due  administration  of  justice  to  permit  a  de- 
fendant under  such  circumstances  to  lie  by, 
say  nothing  as  to  such  an  objection,  and  then 
for  the  first  time  urge  it  in  this  court.'  Hold- 
ing this  view,  notwithstanding  our  reluctance  to 
overrule  former  decisions  of  this  court,  we  now 
are  constrained  to  hold  that  the  technical  en- 
forcement of  formal  rights  in  criminal  procedure 
sustained  in  the  Crain  Case  is  no  longer  re- 
quired in  the  prosecution  of  offenses  under  pres- 
ent systems  of  law,  and  so  far  as  that  case  is 
not  in  accord  with  the  views  herein  expressed 
it  is  necessarily  overruled." 

Many  of  the  state  courts  have  departed 
from  the  old  practice,  which  held  that  ar^ 
raignment  and  plea  were  Indispensable  to  a 
valid  verdict  and  judgment  of  conviction. 
The  calses  will  be  found  collected  in  a  case 
note  to  State  v.  WaltMi,  13  I*  R.  A.  (N.  S.) 
811,  an  examination  of  wtiicb  will  show  that 
Arltansas,  Iowa,  New  Tork,  Georgia,  Nebras- 
ksi,  Washington,  and  Montana  no  longer  ad- 
here to  the  old  practice.  We  believe  that  the 
correct  rule  was  announced  by  the  Supreme 
Court  of  the  United  States  in  the  Garland 
Case,  and  hold  that  appellant  cannot  raise, 
in  this  court,  the  question  that  she  was  not 
arraigned,  where  she  proceeded  with  the 
trial  as  If  she  bad  been  duly  arraigned,  and 
failed  to  object  or  in  any  manner  call  to 
the  attention  of  the  trial  court  the  fact  that 
she  Iiad  not  been  arraigned. 

[6]  It  is  next  urged  that  the  trial  court 
erred  in  giving  certain  Instructions  to  the 
jury  of  Its  own  motion.  No  exception  was 
taken  by  appellant,  however,  to  any  of  the 
Instructions;  hence  they  are  not  reviewable 
here.  State  v.  Lucero,  17  N.  M.  484,  131  Pac. 
491;  U.  S.  V.  Cook,  15  N.  M.  124,  103  Pac. 
305. 

[7]  The  calves  In  question  were  found  in- 
closed in  a  small  alfalfa  pasture  near  ap- 
pellant's residence.  This  pasture  was  sur- 
rounded by  a  post  and  wire  fence ;  the  wires 
bdng  either  five  or  seven  in  numbep,  the 
bottom  wire  being  eight  or  twelve  Inches 
from  the  ground,  and  the  second  wire  the 
same  distance  from  the  first,  while  the  re- 
maining wires  were  comewhat  further  apart 
On  the  trial,  counsel  for  appellant  propound- 
ed to  one  of  ber  witnesses  the  following 
questions : 

"Q.  State  whether  Mrs.  Klasner,  at  or  prior 
to  this  24th  day  of  August,  1909  (which  was  the 
date  of  the  alleged  larceny),  ever  said  anythiag 
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to  ;on  as  to  those  calves  that  would  get  in  that 
pasture." 

"Q.  I  will  ask  you  now  to  state  whether  or 
not  you  didn't  have  standing  directions  from 
Mrs.  Klasner  to  turn  the  stock  out  of  that  pas- 
ture when  you  found  the  stock  in  the  pasture — 
whether  or  not  your  orders  from  her,  while  you 
were  in  her  employ  up  to  the  24th  day  of  Au- 
gust. 1909." 

Upon  obJecti<»  interposed  by  the  state,  the 
court  refused  to  permit  the  witness  to  an-' 
swer  the  questions,  on  the  ground  that  state- 
ments made  by  appellant  to  the  witness,  dis- 
connected from  the  alleged  crime,  toadlng  to 
show  absence  of  criminal  intent,  would  con- 
stitute self-serving  declarations.    This  action 
of  the  court  counsel  contend  constituted  er- 
ror; but,  aside  from  the  statement  that  the 
answers  sought  to  be  elicited  had  a  direct 
bearing  on  the  question  of  Intent,  no  argu- 
ment l8  advanced  In  support  of  the  admissi- 
bilify  of  the  evidence.    Appellant  could  testi- 
fy as  to  her  intent,  and  we  can  see  no  reason 
why  she  should  have  been  permitted  to  prove 
statements  made  by  her,  before  the  commis- 
sion of  the  alleged  crime.  In  no  way  a  part  of 
the  res  geetse,  for  the  purpose  of  establishing 
a  fact  to  which  she  could  testify.    It  Is  a  fa- 
miliar and  well-established  rule  that  decla- 
rations made  by  a  defendant  in  his  own 
favor,  unless  a  part  of  the  res  gestse,  or  of  a 
confession   offered   by    the  prosecution,    are 
not  admissible  for  the  defense.     Wharton's 
Criminal  Evidence  (10th  Ed.)  S  690.    If,  while 
the  calves  In  question  in  this  case  had  been 
confined  In  the  appellant's  pasture,  she  had 
requested  the  witness  to  turn  them  oat,  such 
statement  would  have  been  admissible  as  a 
part  of  the  res  gestse.    The  witness  had  been 
in   the  appellant's  employ  for  four  or  five 
years,  and,  so  far  as  the  question  disclosed, 
the  orders  referred  to  might  have  been  given 
at  any  time  during  that  period.    While  some 
authority  can  be  found  in  support  of  the 
admissibility  of  such  evidence  (Wlgmore  on 
Evidence,  {  1732),  the  great  weight  of  author- 
ity and  reason  is  against  the  rule.    To  hold 
such   evidence  competent  would  permit   de- 
signing criminals  to  manufacture  a  defense, 
in  advance  of  the  commission  of  a  crime,  by 
which  they  would  be  able  to  prove  absence 
of  criminal  intent,  by  statements  made  to 
others  of  their  purpose  or  object  in  doing 
the    contemplated   act,  and  by   such   state- 
ments, not  made  under  oath,  and  upon  which 
the  searchlight  of  a  cross-examination  would 
not    be  available,  mislead  the  Jury  and  es- 
cape Just  punishment    Defendants  are  per- 
mitted to  testify,  on  the  witness  stand,  as  to 
their  motive  or  intent,  and  no  reason  exists 
for    permitting   third   parties   to   testify   to 
declarations  of  intent  made  by  a  defendant, 
not    against  interest,    and   which   form  no 
part  of  the  res  geatie,  or  of  a  confession  giv- 
en In  evidence  by  the  state. 

In  the  case  of  State  v.  Dean,  72  S.  C.  74, 
51  S.  E.  524,  a  defendant,  charged  with  mur- 
der, sought  to  prove  certain  statements  which 
lie  bad  made  some  hours  before  the  murder, 


as  to  his  purpose  In  going  to  a  certain  place, 
for  the  purpose  of  showing  absence  of  evil 
Intent    The  court  said: 

"In  the  case  of  State  v.  Adams,  68  S.  G.  421, 
47  8.  B.  676,  it  is  said:  'The  rule  is  that  a 
defendant  cannot  introduce  in  his  defense  his 
own  statements  made  to  others.'  The  rule  is 
thus  stated  in  9  Enc.  of  Law  (1st  Ed.)  692: 
'Declarations  and  statements  made  by  defend- 
ant before  the  homicide  regarding  matters  con- 
nected therewith  are  not  admissible  in  his  de- 
fense, unless  they  form  a  part  of  the  res  gestse; 
but  where  they  tend  to  show  motive  for  com- 
mitting the  homicide,  or  malice  in  its  commis- 
sion, they  may  be  proved  by  the  prosecution.' 
The  dedarations  were  not  a  part  of  the  res 
gestffi." 

In  the  case  of  Commonwealth  v.  Kent,  6 
Mete.  221,  the  Supreme  Court  of  Massachu- 
setts held  that  on  the  trial  of  a  party  Indicted 
for  knowingly  having  in  his  possession  an 
instrument  adapted  and  designed  for  coining 
or  making  counterfeit  money,  that  it  was 
not  competent  for  him  to  give  in  evidence  his 
declarations  to  an  artificer,  at  the  time  he 
employed  him  to  make  such  Instrument,  as  to 
the  purpose  for  which  he  wished  It  to  be 
made.  See,  also,  Birdsong  v.  State,  47  Ala. 
68;  State  v.  Van  Zant,  71  Mo.  641;  New- 
comb  V.  State,  87  Miss.  383;  People  ▼•  Wy- 
man,  16  Cal.  70. 

For  the  reasons  stated,  the  court  commit- 
ted no  error  in  excluding  the  offered  evidence. 

[S]  The  next  assignment  of  error  questions 
the  action  of  the  court  in  sustaining  the  ob- 
jection of  the  state  to  the  following  questions, 
propounded  to  a  witness  for  defendant 

"Q.  Now,  I  will  ask  you  this  question:  Take 
a  calf  from  five  to  seven  months  old ;  state 
whether  a  calf  of  that  age  is  capable  of  going 
through  a  wire  fence,  where  the  strands  of  wire 
range  from  eight  to  twelve  inches  apart?  Say 
the  bottom  wire  from  the  ground  ranges  from 
eight  to  twelve  inches,  and  the  next  wire  ranges 
from  eight  to  twelve  inches." 

This  question  was  followed  by; 

"State  whether  a  calf  of  the  description  men- 
tioned could  go  through  wires  of  that  kind, 
from  the  experience  which  yon  have  had  as  a 
stockman  covering  the  period  yon  have  men- 
tioned." 

This  witness  had  qualified  as  an  expert, 
and  appellant  sought  to  show  that  calves, 
such  as  those  in  question,  could  have  gone 
through  the  fence  which  surrounded  the  pas- 
ture In  which  the  calves  were  found.  The 
trouble  with  the  questions,  however,  is  that 
the  fence  surronnding  the  pasture  was  not 
described  to  the  witness.  This  fence  was 
shown  by  all  the  witnesses  to  have  had,  at 
the  time  in  question,  from  five  to  seven 
strands  of  wire,  whUe  the  question  stated 
called  for  the  opinion  of  the  witness  as  to 
whether  calves  could  go  through  a  fence  of 
two  wires,  which  might  have  been  but  16 
inches  high. 

"Hypothetical  questions  must  be  based  upon 
facts  as  to  which  there  is  such  evidence  that  a 
jury  might  reasonably  find  that  they  are  estab- 
lished."    17  Cyc.  247. 

[B]  Lastly,  it  Is  claimed  that  the  court  err- 
ed in  not  granting  a  new  trial  on  the  ground 
of  newly  discovered  eTldence.    This  ground 
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of  the  motion  la  sapported  by  tbe  affidavit 
of  appellant  alone,  In  which  she  states  that 
Pablo  Verlal  and  Jiesto  Chavez  were  repair- 
ing a  fence  on  her  lands  the  latter  part  of 
August,  1909,  and  that  they  saw  calves  going 
through  the  fence  in  question;  that  such 
witnesses  resided  at  Picacho,  in  said  Lincoln 
county;  and  that  she  used  due  diligence  in 
finding  all  the  facts  serviceable  to  her  in  her 
defense.  Waiving  the  question  of  diligence 
shown,  this  ground  of  the  motion  for  a  new 
trial  was  properly  overruled  by  the  trial 
court,  because  of  appellant's  failure  to  sup- 
port her  application  by  the  affidavits  of  the 
witnesses  as  to  what  they  would  testify  to, 
or  to  offer  any  excuse  whatever  for  the  ab- 
sence of  such  affidavits.  It  is  a  familiar  and 
well-established  rule  that: 

"In  addition  to  the  aiSdavit  of  the  applicant, 
the  newly  discovered  evidence  must  be  establish- 
ed by  the  affidavits  of  the  new  witnesses,  set- 
ting forth  the  facta  to  which  they  will  testify, 
or  a  satisfactory  excuse  must  be  given  for  not 
obtaining  such  affidavits."  14  Ency.  PI.  &  Pr. 
825;  Territory  ▼.  Claypool  et  al.,  11  N,  M.  568, 
71  Pac.  463. 

Finding  no  available  error  in  the  record, 
the  judgment  of  the  lower  court  will  be  af- 
firmed;  and  it  is  so  ordered. 

HANNA  and  PABKEB,  JJ.,  concur. 


(58  Colo.  337) 

CORT-HAMES  MERCANTILE  CO.  t.  HAN- 

LON.     (No.  8112.) 

(Supreme  Court  of  Colorado.    Jan.  4, 1915.) 

JtJsncBS  or  thb   Pbacb   (5   72*)  — Venuk  — 

Notes— Place  or  Payment. 

Where  a  note  was  payable  in  a  city  within 
a  particular  justice's  precinct,  such  justice  had 
Jurisdiction  of  an  action  thereon  as  provided  by 
Rev.  St.  1908,  {  3719,  though  defendant  did 
not  reside  there. 

(E!d.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  SS  56,  143-146,  235 ;  Dec. 
Dig.  I  72.*] 

Error  to  Elbert  County  Court;  Frank  S. 
Turner,  Judge. 

Action  by  the  Cort-Hames  Mercantile  Com- 
pany against  R.  J.  Hanlon.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed 
and  remanded,   with  directions. 

B.  0.  Hilliard,  of  Denver,  T.  M.  Jones,  of 
Elizabeth,  and  J.  R.  AUphin,  of  Denver,  for 
plaintiff  in  error. 

MIJSSER,  G.  J.  This  review  relates  to  a 
Judgment  of  the  county  court  dismissing  a 
suit  that  had  been  appealed  from  a  justice 
of  the  peace.  It  was  dismissed  because  it 
had  not  been  commenced  in  the  precinct 
where  the  defendant  resided.  Only  one  of 
the  reasons  urged  in  the  brief  why  the  court 
erred  in  dismissing  the  suit  need  be  noticed. 

At  the  hearing,  on  the  motion  for  dismissal, 
it  was  made  to  appear,  by  stipulation,  that 
the  suit  was  brought  on  a  promissory  note 
specifically  made  payable  at  Elizabeth,  Oolc, 


and  that  Elizabeth  was  in  the  justice  precinct 
in  which  the  suit  was  commenced. 

The  suit  was  properly  commenced  in  tlie 
justice  precinct  where  the  note  sued  on  was 
specifically  made  payable.  Section  3719,  B. 
S.  190S. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  proceed  with 
the  trial. 

Reversed  and  remanded. 

GABBERT  and  HILL.  JJ.,  ooncor. 


(S8  Cblo.  3M) 
CENTRAL  TRUST  CO.  T.  CULVER. 
(No   8023.) 
(Supreme  Court  of  Colorado.     Jan.  4,  1915J 

1.  Appeal  and  Errob  (S  1010*)— Findikob— 
Review. 

A  finding  supported  by  testimony  will  not 
be  distui-':ed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  3979-3982,  4024;  Dec. 
Dig.  }  1010.»] 

2.  Appeal  and  Erbor  (|  1082*)— QtJEsnoira 

Reviewable— Cross- ERBOR& 

Court  rule  60  (130  Pac.  ix),  providing  that 
errors  assigned  to  the  judgment  of  the  Court  of 
Appeals  shall  be  limited  to  those  raised  by  the 
petition,  which  must  be  filed  and  considered  be- 
fore the  party  seeking  a  review  by  the  Supreme 
Court  will  be  beard,  applies  to  both  parties,  and 
a  plaintiff,  filing  on  defendant's  appeal  to  the 
Court  of  Appeals  cross-errors  not  passed  on  by 
the  Court  of  Appeals,  must,  to  raise  them  od 
defrndant's  writ  of  error  to  the  Supreme  Court, 
present  them  by  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S9  113,S-1136.  4270,  4281- 
4284,  4289-4292 ;    Dec.  Dig.  {  1082.»J 

En  Banc.    Error  to  Court  of  Appeals. 

Action  by  Conrad  Culver,  prosecuted  aft- 
er bis  death  by  Elvira  E.  Culver,  against  the 
Central  Trust  Company.  There  was  a  Judg- 
ment of  the  Court  of  Appeals  (23  Colo.  App. 
317,  129  Pac.  253).  affirming  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hugh  McLean,  of  Denver,  for  plaintUT  in 
error.  John  A.  Rush,  of  Denver,  for  defend- 
ant in  error. 

PER  CURIAM.  Gary  Culver  brought  an 
action  against  plaintiff  In  error  to  restrain 
the  latter  from  diverting  water  from  the 
Little  Thompson  for  the  purpose  of  irriga- 
tion. The  only  issue  involved,  so  far  as  nec- 
essary to  consider,  was  whether  the  rl^ts 
awarded  the  priority  under  which  defend- 
ant claimed  had  been  abandoned.  Trial  was 
to  the  court,  and  upon  conQictlng  testimony 
this  Issue  was  determined  in  favor  of  plain- 
tiff. Defendant  appealed  to  the  Supreme 
Court,  w-here  the  judgment  was  reversed, 
and  the  cause  remanded  for  a  new  trial  up- 
on the  ground  that  material,  competent  tes- 
timony offered  on  behalf  of  defendant  bad 
been  excluded.  Central  Trust  Co.  v.  Culver. 
35  Colo.  93,  83  Pac.  1064.  Prior  to  the  sec- 
ond trial  Culver  died,  and  his  widow  was  sub- 


•For  otber  casai  see  sun*  topic  and  McUon  NUMB£R  in  Dae.  Die.  A  Am.  Dig.  Ka/-No.  Sariea  A  Rep'r  ladua 


Digitized  by 


Google 


Colo.) 


MoCAUSLAND  v.  PEOPLE 


6S5 


stttnted  as  plaintiff.  A  retrial  of  the  cause 
again  resulted  In  a  Judgment  in  favor  of 
plaintiff,  from  whidt  defendant  appealed  to 
this  court'  The  cause  was  transferred  to 
the  Court  of  Appeals,  where  the  judgment 
was  affirmed.  Central  Trust  Co.  v.  Culver, 
23  Colo.  App.  817,  129  Pac.  253.  The  defend- 
ant brings  the  case  here  for  review  on  error. 

[1]  So  far  as  material,  the  issue  at  the  sec- 
ond trial  was  the  same  as  at  the  first,  name- 
ly, abandonment,  which  was  found  in  favor 
of  plaintiff.  The  Court  of  Appeals  refused 
to  disturb  the  finding  of  fact  on  this  issue, 
because  it  was  based  on  conflicting  evidence. 
This  ruling  was  correct,  because  it  appears 
there  is  sufficient  testimony  to  suppo^  the 
finding  of  the  trial  court  on  the  subject  of 
abandonment.  Counsel  for  defendant,  how- 
ever, urge  that  the  Court  of  Appeals  erred 
In  sustaining  the  trial  court  in  the  reception 
of  testimony,  and  in  holding  that  plaintiff 
was  not  estopped  or  precluded  from  main- 
taining the  action.  From  the  facts  narrated 
In  the  opinion  of  the  Court  of  Appeals,  and 
as  disclosed  by  the  record,  we  think  the  rul- 
ing of  the  Court  of  Appeals  on  these  ques- 
tions was  correct. 

The  further  point  Is  made  that  the  Court 
of  Appeals  overlooked  another  question  up- 
on which  defendant  relied  for  reversal  of  the 
judgment  From  the  opinion  it  appears  that 
the  Court  of  Appeals  did  not  consider  this 
question.  It  was  called  to  the  attention  of 
the  court  by  a  petition  for  rehearing,  but  in 
our  opinion  the  proposition  is  not  applicable 
to  the  case. 

[2]  Plaintiff  has  also  filed  cross-errors, 
which  were  not  passed  upon  by  the  Court  of 
Appeals,  although  filed  in  that  court  The 
record  fails  to  disclose  that  plaintiff  sought  to 
have  the  questions  thereby  raised  considered 
by  a  petition  for  rehearing.  Rule  50  (130 
Pac.  ix)  provides  that  the  errors  assigned  to 
the  Judgment  of  the  Court  of  Appeals  shall  be 
limited  to  those  raised  by  such  petition, 
which  must  be  filed  and  considered  before 
the  party  seeking  a  review  of  the  judgment 
by  the  Supreme  Court  will  be  heard.  This 
rule  applies  to  both  plaintiff  and  defendant 
in  error. 

The  judgment  of  the  Court  of  Appeals  is 
affirmed. 

Judgment  affirmed. 

(5$  Colo.  303) 

McCAUSLAND   v.  PEOPLE.     (No.  8136.) 

(Supreme  Court  of  Colorado.     Dec   7,   1914. 
Rehearing  Denied  Jan.  9,  1915.) 

1.  Aniuau  (§  40*)— Offenses— Cbueltt—Bl- 

EHENTS   OF   OFFENSE— MaUOE. 

Cruelty  to  animalB  not  being  a  crime  or 
misdemeanor  at  common  law,  malice  is  not  an 
essential  inftredient  of  that  offense  created  by 
Rev.  St.  1908.  §§  1910,  1923,  not  being  expressly 
made  bo  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  |S  101-106 ;   Dec.  Dig.  {  40.*] 


2.  Anivalb  (i  42*)— CauELTT— Abuse— Stat- 
utes— CONSTBUCTION. 

Rev.  St.  1908,  S  1910,  provides  that  every 
person  who  overdrives,  overloads,  drives  when 
overloaded,  overworks,  tortures,  torments,  de- 
prives of  necessary  sustenance,  unnecessarily  or 
cruelly  bears  or  needlessly  mutilates  or  kills 
or  carries  in  or  on  any  vehicles  or  otherwise  in 
a  cruel  or  inhuman  manner  any  animal,  shall 
on  conviction  be  punished.  Held,  that  the 
words  "in  a  cruel  or  inhuman  manner"  relate 
to  the  phrase  immediately  (tr^ceding  them,  con- 
cerning the  carrying  of  animals,  and  do  not 
qualify  any  of  the  other  several  preceding  words 
or  phrases  each  of  which  in  and  of  itself  indi- 
cates a  complete  offense,  and  hence  a  complaint, 
charging  that  accused  did  torture,  torment  un- 
necessarily and  cruelly  beat  and  needlessly  mu- 
tilate a  certain  horse,  etc.,  was  not  defective  for 
failure  to  charge  be  did  so  in  a  cruel  and  in- 
human manner. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent.  Dig.  iS  108-110,  112-114;  Dec.  Dig.  { 
42.*] 

3.  AlTIHALS  (J  42*)  —  Oftenbes  —  Cbubltt — 

CoMPtAINT. 

A  complaint  charging  that  defendant  did 
"unnecessarily  and  cruelly  beat  one  roan  gelding 
(horse),"  was  sufficient  without  a  further  al- 
legation of  the  specific  facts  constituting  the  al- 
leged cmelty. 

[Bid.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  if  108-110,  112-114;  Dee.  Dig.  { 
42.*]       ^    " 

4.  Cbikinai.  Law  (§  260*)— Summary  Pbose- 
cuTioN— Jurisdiction- Appeal. 

Where  a  justice  of  the  peace  had  jurisdic- 
tion of  a  prosecution  for  cruel^  to  animals,  ob- 
jections that  he  set  the  case  for  hearing  more 
than  10  days  off,  contrary  to  the  statute,  and 
issued  a  warrant  before  the  complnint  was  filed, 
related  to  matters  of  form  only,  and  were  waiv- 
ed by  defendant's  appeal  from  the  justice's  judg- 
ment to  the  county  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f$  667-609 ;  Dec.  Dig.  {  260.*] 

Error  to  District  Court,  Routt  County; 
Ghas.  A.  Morning,  Judge. 

Action  by  the  People  of  the  State  of  Colora- 
do against  William  J.  McCausland.  From  a 
judgment  overruling  defendant's  motion  to 
dismiss  and  finding  liim  guilty  of  cruelty  to 
animals,  he  brings  error.    Affirmed. 

Chas.  T.  Whitaker  and  Arthur  L.  Wessela, 
both  of  Steamboat  Springs,  for  plaintiff  in 
error.  Fred  Farrar,  Atty.  Gen.,  and  Frank 
C.  West,  Asst  Atty.  Gen.,  for  the  People. 

BAILEY,  J.  This  is  an  action  commenced 
in  a  justice's  Court  in  Routt  county,  against 
William  J.  McCausland,  plaintiff  in  error,  re- 
sulting in  a  judgment  agaiust  him  iu  the 
county  court,  to  which  he  took  an  appeal 
from  an  adverse  judgment  in  the  Justice's 
court  The  complaint  upon  wliich  trial  was 
had  charges  that: 

"William  J.  McCausland,  on  the  8th  day  of 
July,  1910,  in  said  county,  did  torture,  torment, 
unnecessarily  and  cruelly  beat,  and  needlessly 
mutilate  one  roan  gelding  (horse)  contrary  to 
the  form  of  the  statute,"  etc. 

Defendant  interposed  a  niotion  to  quash  on 
the  ground  that  the  complaint  or  Information 
does  not  state  facts  sufficient  to  constitute  an 
offense  or  crime  under  the  laws  of  the  state 
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Of  Colorado,  which  was  overrnled.  Upon 
trial,  defendant's  motion  for  dismissal  for 
want  of  sufficient  evidence  having  been  over- 
ruled, the  court,  the  cause  tried  before  It  by 
consent,  found  defendant  guilty  and  imposed 
a  fine  of  $10,  and  costs.  He  prosecutes  this 
writ  of  error. 

The  controlling  question  turns  upon  the  or- 
der overruling  the  motion  to  quash,  because, 
as  is  alleged  the  offense  is  insufficiently 
charged.  The  sections  of  the  statute  for  con- 
sideration read  in  part  as  follows: 

"Every  person  who  overdrives,  overloads^ 
drives  when  overloaded,  overworks,  tortures, 
torments,  deprives  of  necessary  sustenance,  un- 
neressarily  or  cruelly  beats^  or  needlessly  mu- 
tilates or  kills,  or  carries  in  or  upon  any  ve- 
hicles, or  otherwise  in  a  cruel  or  Inhuman  man- 
ner, any  animal  »  •  •  shall,  upon  convic- 
tion, be  punished,  •  •  • "  etc  Section  1910, 
R.  S.  1908. 

"In  this  act  the  word  'animal'  shall  be  held  to 
include  every  living  dumb  creature:  the  words 
'torture,'  'torment'  and  'cruelty*  shall  be  held  to 
include  every  act,  omission  or  neglect  whereby 
unnecessary  or  unjustifiable  pain  or  suffering 
is  caused,  permitted  or  allowed  to  continue 
when  there  is  a  reasonable  remedy  or  relieL 
Section  1923,  R.  S.  190a 

[1]  The  statute  embraces  separate  and 
distinct  offenses.  The  offense  charged  was 
not  a  crime  or  misdemeanor  at  common  law, 
and  therefore  malice  is  not  a  necessary  In- 
gredient, since  not  expressly  made  so  by  stat- 
ute.   1  R.  C.  L.  H  108,  109. 

[2]  It  Is  contended  that  as  the  diarge  did 
not  contain  the  words  of  the  statute  "In  a 
eniel  or  Inhuman  manner"  it  was  insuffi- 
cient. These  words  relate  to  the  phrase  im- 
mediately preceding  them,  concerning  the  car- 
rying of  animals.  They  cannot  be  said  to 
qualify  any  of  the  other  several  preceding 
words  or  phrases,  for  each  of  them  In  and 
of  itself  alone  Indicates  a  complete  offense. 
The  only  construction  possible,  and  In  ac- 
cord with  the  plain  purpose,  terms  and  meaji- 
ing  of  the  act,  la  that  these  words  are 
necessary  and  properly  apply  to  only  that 
part  of  the  act  above^spedfled,  thus  complet- 
ing the  statement  of  the  offense.  That  por- 
tion of  the  statute  relating  to  the  carrying  of 
animals,  when  properly  understood,  must  be 
held  to  mean  that  every  person  who  carries 
in  or  upon  any  vehicle,  or  otherwise  carries, 
in  a  cruel  or  inhuman  manner,  any  animal, 
shall  upon  conviction  be  punished,  etc.  This 
is  only  one  of  several  offenses  embraced  In 
the  statute. 

[3]  It  is  further  contended  by  plaintiff  in 
error  that  a  charge  In  the  language  of  the 
statute  does  not  sufficiently  set  out  the  facts 
which  constitute  the  offense ;  that  the  words 
of  the  statute  are  so  general  and  broad  as  to 
embrace  cases  which  fall  within  its  terms, 
but  not  its  spirit,  and  therefore  it  was  neces- 
sary to  allege  In  the  complaint  specific  facts 
to  bring  the  case  within  the  inhibition  of  the 
law.  Among  otherv  things,  the  complaint 
charges  that  the  defendant  did  "unnecessari- 
ly and  cruelly  beat"  one  roan  gelding  (horse). 


This  was  sufficient  State  ▼.  Watkins,  101 N. 
C.  702,  8  S.  E.  346;  State  v.  Allison,  90  N.  a 
733;  Commonwealth  v.  McClellan,  101  Mam. 
34 ;  Commonwealth  v.  Lnfkin,  7  Allen  (Mass.) 
579.  In  Bishop  on  Statutory  Crimes  (3d  Ed.) 
S  1115,  it  Is  said: 

"Under  the  statutory  word  "beat,*  as  in  the 
expression  'cruelly  beat  any  horse,  it  is  suffi- 
cient to  say,  in  allegation,  that  the  defendant 
'did  beat'  the  animal,  not  specifying  more 
minutely  the  beating.  For  the  idea  is  simply 
and  this  word  atone  adequately  particularizes 
the  act  and  the  instance." 

In  State  v.  Watkins,  supra,  the  Indictment 
charged  that  the  defendant  "did  •  *  *  torture, 
torment  and  act  in  a  cruel  manner,"  etc.  The 
court  said: 

"These  are  words  of  the  statute,  but  they  are 
not  precise  in  their  meaning;  they  designate 
rather  than  define  the  offense  or  suggest  th? 
acts  that  constitute  it ;  they  do  not,  of  them- 
selves, import  what  is  meant  by  the  statute ;  in 
pleading,  they  need  to  be  aided  by  charging 
acts  that  certainly  imply  what  is  meant  by  the 
terms  torture  and  torment,  and  they  should  be 
so  charged  as  that  the  court  can  see  that  tbey 
do.  If  the  charge  contained  in  the  proper  con- 
nection one  or  more  of  the  words  beat,  wound, 
shoot,  kill,  and  the  like,  •  •  •  such  precise 
and  pertinent  words  would  have  implied  the  of- 
fense forbidden." 

Upon  principle  and  authority  we  condnde 
that  the  offense  was  sufficiently  charged. 

[4]  Objection  was  made  in  the  county 
cout  to  the  Jurisdiction  of  the  Justice's  court, 
and  also  to  that  of  the  county  court  mi  ap- 
peal, because  of  lack  of  Jurisdiction  In  the 
Justice's  court.  The  objections  urged  are 
based  on  the  claim  that  the  Justice  set  the 
case  for  hearing  more  than  ten  days  off,  con- 
trary to  the  statute,  and  issued  the  warrant 
before  the  complaint  was  filed.  The  Justice 
undoubtedly  had  Jurisdiction  of  the  subject- 
matter,  and  since  the  objections  under  con- 
sideration go  to  matters  of  form  and  proce- 
dure merely,  they  were  such  as  could  be  and 
were  waived  by  the  defendant  when  he  took 
an  appeal  to  the  county  court,  which  also  had 
Jurisdiction  of  the  subject-matter,  and  there 
contested  the  charge  on  its  merits. 

The  evidence  supports  the  Judgment,  and  it 
should  be  affirmed. 

Judgment  affirmed. 

MUSSER,  O.  J.,  and  WHITE,  J.,  eoDcnr. 


(68  Colo,  m) 

LIBERTY    BELL    GOLD    MINING    CO.   T. 

MOORHEAD  MINING  &  MILLING  CO. 

(No.  7673.) 

(Supreme  Court  of  Colorado.    Jan.  4,  1915.) 

1.  Mines  and  Minxrau  (|  61*)— Tbespasscb 

— Damaoks. 

In  case  of  an  innocent  trespass  in  a  mine, 
where  the  trespasser  sells  the  finished  product 
of  metalliferous  ores,  the  measure  of  damages 
is  the  gross  value  of  the  ores  in  the  mines  be- 
fore rrmoval,  and  the  damages  may  be  ascer- 
tained by  deductine:  from  the  finished  value  of 
the  ores  the  cost  of  mining,  milling,  etc 

[Ed.  Note.— For  .other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  13T-141:  Dec.  Dig.  | 
51.»1 
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2.  Minks  and  Minerau  ({  51*)— Tbebpas*— 
Damages. 

In  case  of  willful  trespass  in  a  mine,  where 
ores  are  converted,  the  measure  of  damaKCB  is 
the  grosa  proceeds  of  the  ore  without  any  dednc- 
tion  for  the  expense  of  mining. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {f  137-141;  Dec  Dig.  i 
51.*] 

3.  Mines  and  Minerals  (S  51*)— Recovebt 
FOB  Trespass— Vebdict8—C!on8Truotioh. 

Where  the  court  ruled  that  plaintiff  could 
recover  only  for  trespasses  npon  the  secondary 
veins,  and  defendant's  own  evidence  showed 
that  the  value  of  ore  taken  from  the  main  vein 
was -about  $100,000,  it  cannot  be  assumed  that 
an  award  in  favor  of  plaintiff  of  $46,000,  ap- 
proved by  the  court,  was  baaed  on  trespasses 
upon  the  main  vein,  where  the  award  was 
about  the  difference  between  the  value  of  the 
ore  admitted  to  have  been  taken  by  defendant, 
and  the  ore  claimed  to  have  been  taken  by  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |S  137-141;  Dec.  Dig.  | 
51.*} 

Bn  Banc.  Error  to  District  Coart,  San 
Miguel  County;    Sprlgg  Shackleford,  Judge. 

Action  by  the  Moorbead  Mining  &  Milling 
Company  against  the  Liberty  Bell  Gold  Min- 
ing Company.  Tbere  was  a  judgm^t  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Macbeth  A  May,  of  Denver,  for  plalntlfF  In 
error.  H.  M.  Hogg,  of  Cortea,  and  W.  L. 
Hogg  and  E.  B.  Adams,  both  of  Tellurlde, 
for  defendant  in  error. 

GAERIGTJES,  J.  1.  The  Moorhead  Mining 
&  Milling  Company,  plaintiff  below,  defend- 
ant in  error,  owns  the  Franklin  lode  mining 
location  situated  in  Upper  San  Miguel  min- 
ing district;  and  the  Liberty  Bell  Gold  Min- 
ing Company,  defendant  below,  plaintiff  in 
error,  owns  the  Lucky  Boy,  Tariff,  Overlook, 
lone,  and  Winner  lode  mining  locations,  all 
joining  the  Franklin.  A  main  vein,  called 
the  Liberty  Bell  vein,  traverses  the  moun- 
tain, on  the  strike  for  miles,  in  an  easterly 
and  westerly  direction.  OPwo  secondary  veins 
to  the  main  vein  apex  upon  the  Franklin 
called  by  defendant  the  S.  Hanging  Wall 
and  the  Winner  veins,  and  by  plaintiff,  Frank- 
lin No.  1  and  the  Waters  veins.  The  dip  of 
all  these  veins  Is  southerly,  and  on  the  dip 
they  pass  under  and  through  the  Franklin 
and  extend  far  beyond  the  plane  of  its  south- 
erly side  line  and  unite  with  the  main  vein 
forming  but  one  vein  beyond  the  Junction. 
The  Moorhead  Company  brought  this  action 
at  Tellurlde  against  the  Liberty  Bell,  to  re- 
cover damages  for  underground  trespass  by 
the  latter  upon  the  Franklin  by  driving  be- 
neath Its  surface  underg^round  workings  in- 
tn  its  territory  and  mining  and  removing  ore 
from  beneath  the  Franklin  surface,  also  from 
veins  apexlng  npon  its  surface  after  they 
pass  on  the  dip  outside  of  and  beyond  the 
southerly  side  line  of  the  Franklin  extended 
downward  vertically,  and  to  enjoin  further 


trespassing.  The  controversy  turned  upon 
whether  the  veins  apexed  npon  Franklin  or 
Liberty  Bell  territory.  In  the  early  stages  of 
the  litigation  each  party  claimed  the  apexes 
of  all  these  veins  upon  its  territory,  and  ex- 
tralateral  rights;  that  is,  the  right  to  follow 
the  veins  on  the  dip  under  and  through  the 
Franklin  surface  and  beyond  its  vertical 
southerly  side  line.  Since  the  finding  of  the 
lower  court,  they  abandon  this  position.  The 
court  found  the  main  vein  apexed  upon  lib- 
erty Bell  territory,  and  the  result  or  effect  of 
the  decree  was  to  award  this  vein  to  defend- 
ant with  extralateral  rights.  It  found  the 
secondary  veins  apexed  on  the  Franklin  and 
awarded  plaintiff  these  veins  with  extralat- 
eral rights  down  to  the  Junction  or  union 
with  the  main  vein.  It  refused  to  grant  an 
injunction  against  the  Liberty  Bell  from 
working  the  main  vein  under,  through,  and 
beyond  the  Franklin,  but  granted  an  injunc- 
tion restraining  defendant  from  working  the 
two  minor  veins  from  their  apexes  down  to 
their  Junction  with  the  main  vein.  With  the 
injunctive  decree,  both  parties  express  them- 
selves here  as  content  Defendant  admits 
the  decree  allo.ws  it  to  work  all  the  ground 
to  which  It  Is  entitled,  viz.,  all  the  main  vein 
and  extralateral  rights  thereon;  that  plain- 
tiff owns  the  secondary  veins  on  which  de- 
fendant trespassed  and  mined,  removed,  and 
milled  ores  therefrom  and  sold  the  finished 
product,  all  the  proceeds  of  which  it  appro- 
priated to  its  own  use.  It  takes  no  issue  with 
the  decree  enjoining  defendant  from  further 
trespassing  upon  these  secondary  veins,  and 
plaintiff  abandons  Its  original  claim  of  owner- 
ship to  the  main  vein.  These  concessions  and 
admissions  in  the  briefs  and  oral  argument 
render  it  unnecessary  to  consider  but  two 
assignments  of  error:  EHrst,  did  the  court  re- 
fuse to  properly  instruct  the  jury  upon  the 
measure  of  damages  for  willful  trespass? 
Second,  the  court  erred  in  falling  to  confine 
and  restrict  the  jury,  in  awarding  damages, 
to  the  two  secondary  veins;  but  permitted 
them  to  roam  over  the  whole  case  unrestrict- 
ed, and  the  jury  may  have  based  some  dam- 
ages upon  ore  removed  from  the  main  vein. 
2.  Defendant  admits  plaintiff  owned  the 
secondary  veins  upon  which  It  trespassed  for 
over  three  years  and  removed  large  bodies  of 
ore  which  it  milled  and  sold  the  finished 
product  and  applied  all  the  proceeds  to  its 
own  use.  The  only  excuse  it  now  offers  for 
the  trespass  is  that  a  great  portion  of  the 
ore  was  taken  Innocently  with  an  honest  mis- 
take of  plaintiff's  right  thereto;  that  the 
apexes  of  the  veins  were  burled  under  a 
deep  wash,  and  their  location  could  only  be 
calculated;  that,  in  its  deep  mining  beneath 
the  surface,  defendant  made  a  mistake  In  .cal- 
culating the  location  of  the  tops  of  the  veins, 
which,  as  soon  as  It  ascertained,  it  ceased 
mining  thereon  except  that,  In  cleaning  up, 
about  300  tons  of  ore  was  removed  from  the 
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Winner  rein  after  tbe  mistake  was  discov- 
ered. 

[1]  8.  In  case  of  Innocent  trespass  by  min- 
ing and  milling  metalliferous  ores,  where  tbe 
trespasser  sells  the  finished  product  and  ap- 
plies the  proceeds  to  his  own  use,  the  owner 
should  be  reimbursed  for  bis  actual  loss,  and 
hia  damages  are  comx)ensatory  only.  Tbe 
measure  of  damages  is  tbe  gross  value  of  tbe 
ore  in  place  before  It  was  disturbed,  not  tbe 
net  product  or  gross  proceeds.  Tbe  damages 
may  be  ascertained  by  deducting,  from  the 
enhanced  value  or  gross  proceeds,  the  cost  of 
making  the  product  at  the  time  of  conversion. 
It  was  agreed  on  the  trial  In  this  case,  where 
tbe  trespass  was  Innocent,  tbe  deduction 
should  be  $4.64  per  ton. 

[2]  4.  The  court,  In  effect,  told  tbe  Jury 
In  willful  trespass  tbe  measure  of  damages 
was  the  enhanced  value  or  gross  proceeds 
realized  from  tbe  ore  at  the  time  of  the  con- 
version wltb  no  deductions — that  is,  the  own- 
er could  recover  the  full  amount  realized  by 
defendant  from  the  ore  at  the  time  of  con- 
version without  deductions  for  any  cost  In 
making  tbe  finished  product  from  the  raw 
material — that.  In  willful  trespass  of  this 
kind,  tbe  defendant  should  be  at  the  expense 
of  mining  and  milling  the  ore  for  the  bene- 
fit of  the  owner.  This  Is  complained  of  as 
error.  Defendant  admits,  In  willfuU  trespass. 
It  was  entitled  to  no  deductions  for  tbe  cost 
of  mining  and  bringing  tbe  ore  to  tbe  mouth 
of  tbe  mine,  but  claims  it  was  entitled  to 
deductions  thereafter  for  milling  and  trans- 
portation charges;  in  other  words,  that  the 
conversion  took  place  at  tbe  month  of  the 
mine,  and  not  at  tbe  time  It  applied  the  gross 
proceeds  or  finished  product  to  Its  own  use. 
This  contention  has  lately  been  decided  ad- 
versely to  defendant  by  tbe  United  States 
Circuit  Court  of  Appeals.  I/iberty  Bell  Co. 
v.  Smuggler  Co.,  203  Fed.  795, 122  C.  C.  A.  113. 
Defendant's  contention  Is  based  upon  cases 
of  trespass  upon  coal  veins,  where  tbe  con- 
version usually  takes  place  at  the  collar  of 
the  shaft,  and  hence  are  not  applicable  here. 
In  case  of  willful  trespass  upon  metallifer- 
ous veins,  where  the  trespasser  has  mined, 
milled,  and  sold  a  finished  or  enhanced  prod- 
uct, the  conversion  takes  place  when  he  ap- 
plies tbe  proceeds  to  bis  own  use,  and  the 
measure  of  damages  Is  the  enhanced  value  or 
gross  proceeds  realized  from  tbe  ore  without 
deductions  on  account  of  any  value  the  tres- 
passer may  have  bestowed  upon  the  ore  by 
his  labor. 

[8]  5.  The  Jury  returned  a  general  verdict 
for  546,072.50.  No  special  finding  was  made 
or  requested.  Complaint  Is  now  made  that 
the  jury  may  have  based  some  of  its  dam- 
ages on  ore  taken  from  the  main  vein,  which 
the  court  found  belonged  to  .defendant 
Plaintiff's  evidence  of  ore  taken  from  the  S. 
Hanging  Wall  vein  was  5,445  tons  of  the 
value  of  $74,324.25;    from  the  Winner  vein. 


12,220  tons  of  tbe  value  of  $83,707 — making 
a  total  tonnage  from  these  two  veins  of  17,- 
665  tons,  and  a  total  value  of  $158,020.  Al- 
lowing from  this  the  agreed  deduction  of 
$4.64  per  ton,  It  leaves  as  the  net  value  of 
the  finished  product,  according  to  plaintiff's 
minimum  values,  $76,165.65.  Defendant's 
testimony  showed  an  admitted  trespass  on 
the  two  veins  of  2,S12  tons  of  tbe  value  of 
$15,996,  and  the  average  between  plalntifTs 
minimum  and  defendant's  maximum  values 
gives  $46,035.80,  or  within  $35  of  tbe  ver- 
dict Plaintiff  claimed  In  Its  complaint  a 
tonnage  in  excess  of  100,000  tons  and  a-  dam- 
age of  over  $500,000;  and,  if  the  Jury  had 
based  Its  verdict  on  tbe  main  v^n.  It  would 
seem  tbey  must  have  found  much  lai^er 
damages  than  tbey  did.  From  defendant's 
own  testimony,  had  they  allowed  damages  on 
the  main  vein,  the  verdict  would  have  been 
$138,727.36.  The  court  found  tbe  trespass 
was  on  tbe  secondary  veins  owned  by  plain- 
tiff, and  not  on  the  main  vein  owned  by  de- 
fendant; It  Instructed  tbe  Jury  that  each 
party  to  the  action  was  entitled  to  all  the 
veins,  throughout  their  entire  depth,  tbe  top 
or  apex  of  which  lay  inside  the  surface  lines 
of  the  location  extended  downward  vertical- 
ly, although  such  veins  so  far  departed  from 
a  perpendicular  In  their  downward  course  as 
to  extend  outside  tbe  vertical  sideline  of  the 
claim.  It  adopted  tbe  finding  of  tbe  Jury 
and  entered  Judgment  on  the  verdict  which 
it  refused  to  set  aside,  showing  that  tbe  court 
and  Jury  were  in  accord  as  to  the  damages, 
and  tbe  court  considered  that  the  Jury  limited 
the  damages  to  the  same  veins  upon  which 
it  granted  tbe  Injunction. 

We  are  of  tbe  opinion  plaintiff  recovered 
damages  for  trespass  and  conversion  upon 
tbe  secondary  veins  only.  Judgment  af- 
firmed.' 

AflSrmed. 

(68  Colo.  SZi) 

DENVER  &  R.  G.  R.  CO.  v.  DOYLE. 

(No.  7814.) 

(Supreme  Court  of  Colorado.    Jan.  4,  1915.) 

1.  Cakbiers   (i  395*)— Cabriaok  of  Passkr- 
GERS — Bagqaqe — Duty  of  Cabbier. 

The  fare  of  a  passenser  includes  transpor- 
tation for  baggage,  but  ordinarily  the  basga^ 
must  be  transported  by  the  same  train  as  the 
owner  and  called  for  within  a  reaaonable  time 
after  arrival. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  IS  1505-1518;  Dec.  Dig.  |  396.*] 

2.  Carriers   (S   397%*)— Cabbiagk   or   Pas- 
sengers— Baggage — Liabiutt  of  Cabriei. 

While  a  railroad  company  has  charge  of  a 
passenger's  baggage  as  a  common  carrier,  it  ii 
an  insurer  of  the  property. 

[Ed.  Note. — Foit  other  eases,  see  Carriers. 
Cent  Dig.  S§  1519-1528;    Dec.  Dig.  {  397%.*] 

3.  Carriers  (i  404*)— Carriage  of  Passex- 
OEBS— BAoaAOB— Cabbikb   as    Warkhouse- 

Where  a  passenger  fails  to  remove  bagitage 
from  a  railroad  station  within  a  reasonable  time 
after  its   arrival,   the   liability   of   tbe   carrier 
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changes  from  that  of  inwirer  to  that  of  ware- 
hoaseman. 

[Ed.  Note.— Fop  other  cages,  see  Carriers, 
Cent  Dig.  g{  1639-1643 ;  Dec.  Dig.  |  404.*] 

4.  Cabbiebs   (g  404*)— Cabbiaoe  of  Pabsbn- 

OERB— BaQOAOE— "RXASONABLK  TIME." 

The  "reasonable  time"  within  which  bag- 
gage must  be  removed  is  a  time  within  reason 
after  the  arrival  of  the  baggage,  not  the  pas- 
senger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |§  153fr-1543;   Dec.  Dig.  |  404.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Reasonable  Time.] 
6.  Carbiebs  (§  408*)— Cashiaoe  of  Pabsen- 

OERg— Baggage— Questions  fob  CotrBT. 
Where   the   facts  are  undisputed,   it   is   a 
question  of  law  for  the  court  what  constitutes 
a  reasonable  time  for  <J]e  removal  of  a  passen- 
ger's baggage. 

[Ed.  Note.— For  other  cases,  see  Can-iers, 
Cent  Dig.  S§  1557-1671 ;  Dec  Dig.  i  408.*] 

6.  Carbiebs  (|  404*)— Carriage  oi'  Passew- 

OERS— BAOOAGB— lilABILITT  AS  WABEHOUSS- 
MAN. 

Where  baggage  arrived  at  its  destination 
shortly  after  noon  and  was  not  called  for  that 
day  or  the  next,  and  was  stolen  from  the  sta- 
tion the  second  night,  the  court  should  have  in- 
structed the  jury  as  a  matter  of  law  that  it  was 
not  called  for  within  a  reasonable  time,  and 
that  the  carrier  was  liable  only  as  warehouse- 
man. 

[Ed.  Note.— For  other  caaas,  see  Carriers, 
Cent  Dig.  §§  153&-1643;   Dec.  Dig.  |  404.*] 

7.  Cabbiebs  (S  404*)— Cabbiaoe  or  Pabsen- 

QEBS  — BAOOAOE    —    LlABILITT     AS      WaBS- 
HOUSEMAN. 

The  fact  that  a  passenger's  failure  to  call 
for  her  baggage  was  due  to  her  inability  to  se- 
cure sleeper  accommodations  on  the  same  train 
or  on  the  one  the  following  day  does  not  make 
the  carrier  liable  as  insurer  of  the  baggage, 
where  the  passenger  gave  no  notice  to  the  bag- 
gagemaster  that  she  was  not  going  on  the  train 
for  which  her  baggage  was  checked. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  (f  1539-1543;  Dec.  Dig.  {  404.*} 

Error  to  Mesa  County  Court;  Walter  S. 
Snllivan,  Judge. 

Action  by  Mary  M.  Doyle  against  the  Den- 
ver &  Rio  Grande  Railroad  Company.  Judg- 
ment for  the  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded,  with  direc- 
tions to  dismiss  the  action. 

E.  N.  Clark  and  R.  O.  Lucas,  both  of  Den- 
ver, for  plaintUT  in  error.  Henry  R.  Rhone, 
of  Grand  Junction,  and  J.  H.  Burkhardt,  of 
Denver,  for  defendant  In  error. 

GARRIGUKS,  J.  This  action  for  damages 
Is  on  account  of  the  failure  of  the  railroad 
company  to  produce  and  deliver  a  suit  case 
when  it  was  called  for,  which  It  as  a  com- 
mon carrier  had  received  as  baggage  for 
transportation. 

1.  The  facts  are  admitted,  and  there  is  no 
conflict  In  the  testimony.  Mary  M.  Doyle 
came  to  Denver  August  9,  1911,  from  her 
home  at  Clifton,  Colo.,  where  she  had  pur- 
chased a  round-trip  ticket  over  the  Denver  & 
Rio  Grande  Railroad.  She  started,  to  return 
on  the  evening  of  the  14th  and  upon  arriving 
at  the  Union  Depot  first  checked  her  suit 


case  to  Clifton,  and  then  went  to  the  Pull- 
man ofBice  to  secure  a  sleeper  berth,  which 
she  was  unable  to  do,  for  the  reason  that 
they  were  all  sold.  Feeling  that  she  was  phys- 
ically unable  to  travel  at  night  without  Pull- 
man accommodations,  she  remained  in  Den- 
ver without  informing  the  company  that  she 
did  not  intend  to  travel  on  the  same  train 
with  her  baggage,  and  the  next  morning,  the 
15th,  went  to  Colorado  Springs,  where  she 
endeavored  to  secure  a  berth  on  the  night 
train,  and  was  again  Informed  that  they  were 
all  sold.  She  remained  at  Colorado  Springs 
until  the  morning  of  the  16th,  secured  a 
sleeper,  and  left  that  night,  arriving  at  Clif- 
ton on  the  afternoon  of  the  17th,  where  she 
called  for  her  baggage,  which  the  company 
failed  to  deliver,  and  later  she  was  Informed 
by -the  agent  that  the  depot  had  been  burglar- 
ized the  night  before  and  her  suit  case  stolen. 
In  the  court  below,  plaintiff  tried  the  case  up- 
on the  theory  that  under  these  facta  the  com- 
I>any  was  accountable  as  a  common  carrier 
and  Insurer  of  the  baggage,  without  proof  of 
negligence,  and  rested  without  attempting  to 
prove  negligence.  Defendant  then  interposed 
a  motion  for  a  nonsuit  upon  the  ground  that 
it  was  not  liable  as  an  Insurer  or  common 
carrier;  that  It  was  only  accountable  to  the 
plaintiff  as*  a  bailee  or  warehouseman,  and, 
no  negligence  having  been  shown,  plaintiff 
could  not  recover.  This  motion  was  over- 
ruled. Defendant  then  Introduced  Its  evi- 
dence, from  which  It  apipeared  that  Clifton 
was  a  small  day  station,  the  agent  remaining 
on  duty  from  8  a.  m.  to  8  p.  m.;-  that  the 
suit  case  In  question  arrived  on  the  afternoon 
of  the  16th,  and,  being  unclaimed,  it  was 
stored  In  the  baggageroom  used  for  that  pur-^ 
pose;  that  on  the  night  of  the  16th  the  de- 
pot was  burglarized  and  the  suit  case,  with 
other  property,  stolen;  that  the  depot  was 
a  substantial  building  with  doors  and  win- 
dows equipped  with  ordinary  locks  and  fas- 
tenings; that  when  the  agent  left  at  8 
o'clock  on  the  night  of  the  16th,  the  doors  and 
windows  were  securely  locked  and  fastened; 
that  the  next  morning  it  was  discovered  that 
an  entrance  had  been  forced  through  a  win- 
dow and  the  building  burglarized. 

The  court.  In  its  instructions,  after  stating 
the  Issues,  told  the  Jury  that  they  should  de- 
termine from  the  evidence  and  circumstances 
whether  plaintiff  called  for  her  baggage  with- 
in a  reasonable  time  after  it  arrived  at  Clif- 
ton; that  what  constituted  a  reasonable 
time  for  her  to  remove  it  after  it  arrived 
was  a  question  of  fact  which  should  be  deter- 
miued  by  the  jury,  and  in  that  connection 
that  they  might  consider  whether  her  failure 
to  demand  her  baggage  sooner  was  because 
of  the  Inability  or  failure  of  the  company  to 
furnish  her  proper  and  suitable  accommoda- 
tions for  travel,  considering  her  state  of 
health  at  the  time ;  that  the  liability  of  the 
company  terminated  as  a  common  carrier 
after  her  baggage  arrived  at  Clifton  and  a 
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reasonable  time  had  elapsed  to  remove  it; 
that  If  she  failed  to  remove  her  suit  case  aft- 
er a  reasonable  time  after  It  arrived,  the 
UabiUty  of  the  company  shifted  or  changed 
from  that  of  a  common  carrier  to  that  of  a 
warehouseman;  that  as  a  warehouseman, 
the  company  way  only  bound  to  use  that  de- 
gree of  care  and  attention  which  a  man  of 
ordinary  prudence  and  diligence  would  use 
In  reference  to  the  goods,  under  the  circum- 
stances, if  they  were  his  own,  and  If  the  com- 
pany used  such  reasonable  diligence  in  stor- 
ing and  caring  for  the  goods,  it  would  not  be 
liable  in  case  of  loss  by  burglary ;  that  as  a 
warehouseman,  it  was  its  duty  to  store  the 
baggage  in  a  room  reasonably  safe  and  se- 
cure, used  for  that  purpose;  that  where  a 
railroad  company  places  uncalled-for  baggage 
in  its  storeroom  where  It  Is  its  custom '  to 
place  uncalled-for  baggage,  and  such  room 
appears  to  be  reasonably  secure  for  its  safe- 
keeping, the  railroad  company  will  not  be 
liable  unless  guilty  of  negligence  which 
caused  the  loss,  and  if  they  found  for  plain- 
tiff, the  measure  of  damages  would  be  the 
value,  for  use  by  the  plaintiff,  of  the  prop- 
erty lost,  at  the  time  and  place  of  Its  loss, 
together  with  legal  interest  thereon  from  that 
date  all  damages  having  been  waived  except 
those  coming  within  the  above  rule. 

2.  The  undisputed  testimony  shows:  Au- 
gust 14,  1911,  plaintiff  at  the  Denver  Union 
Depot  checked  her  suit  caw  to  Clifton,  where 
it  arrived  August  16th,  at  1 :45  p.  m. ;  it  was 
uncalled  for  on  its  arrival,  and  the  agent 
placed  it  in  the  Imggageroom  of  the  depot; 
uuring  the  night  of  August  16th,  the  depot 
was  burglarized,  and  the  suit  case,  with  other 
articles,  stolen;  August  17th  plaintiff  arriv- 
ed at  Clifton  at  1:10  p.  m.,  and  called  for  the 
baggage,  which  the  company  failed  to  de- 
liver, because  It  had  been  stolen;  that  the 
station  was  a  substantial  building,  and  no 
negligence  was  shown  in  caring  for  the  bag- 
gage, which  occasioned  its  loss.  Plaintiff 
tried  the  case  upon  the  theory  of  the  com- 
pany's liability  as  a  common  carrier  and  In- 
surer. The  theory  of  the  defendant  was  that 
Its  liability  as  a  common  carrier  terminated 
long  before  plaintiff  called  for  the  baggage, 
and  had  changed  or  shifted  to  that  of  a 
bailee  or  warehouseman  before  the  property 
was  stolen,  and  that  it  was  only  liable  as  a 
warehouseman  upon  proof  of  negligence 
which  caused  the  loss. 

[1]  3.  Plaintiff's  railroad  fare  covered 
transportation  for  herself  and  baggage  to 
Clifton,  and  ordinarily  it  is  presumed  that 
baggage  and  passenger  will  go  by  the  same 
train,  and  that  the  baggage  will  be  called  for 
within  a  reasonable  time  after  the  arrival  at 
its  destination.  Marshall  v.  P.,  O.  &  R.  R. 
Co..  126  Mich.  45,  85  N.  W.  242,  55  L.  R.  A. 
650;  Blumenthal  v.  R.  R.  Co.,  79  Me.  550,  11 
AU.  605;  Wilson  v.  G.  T.  Ry.,  56  Me.  60,  96 
Am.  Dec.  435. 

[2]  4.  While  the  company  had  charge  of 
the  baggage  aa  a  common  carrier,  it  was  an 


insurer  of  the  property  and  must  pay  for 
its  value  if  it  failed  to  deliver  it  wlille  held 
in  this  capacity. 

[3]  It  was  the  duty  of  the  company  to 
have  the  baggage  ready  for  delivery  within 
a  reasonable  time  after  it  reached  its  desti- 
nation, and  It  was  the  duty  of  the  plaintiff  to 
take  It  away  within  a  reasonable  time.  If 
the  baggage  remained  uncalled  for,  it  was  the 
duty  of  the  defendant  to  store  it  in  the  bag- 
gageroom  at  the  station  or  in  some  other 
suitable  place,  and  if  plaintiff  failed  to  take 
it  away  within  a  reasonable  time  after  its 
arrival,  the  liability  of  the  company  as  a 
common  carrier  and  Insurer  changed  or 
shifted  to  that  of  a  bailee  or  warehouseman. 
It  then  held  the  property  In  storage;  its 
liability  as  an  insurer  or  common  carrier 
no  longer  existed,  and  in  case  of  Its  loss, 
plaintiff  could  only  recover  against  the  com- 
pany as  a  warehouseman,  upon  proof  that 
Its  negligence  caused  the  loss.  4  Elliott  on 
Railroads  (2d  Ed.)  i  1659;  3  Hutchinson  on 
Carriers  (3d  Ed.)  |  1285  et  seq.;  2  Redtleld 
on  Railroads,  |  171;   6  Cyc.  672. 

[4,  5]  6.  A  reasonable  time  means  suffldent 
time  within  reason  to  remove  baggage  after 
it,  not  the  passenger,  arrives.  Where  the 
facts  are  not  disputed,  what  constitutes  a 
reasonable  time  for  a  passenger  to  remove 
his  baggage  after  arriving  at  its  destination 
is  a  question  of  law  which  the  court  must  de- 
termine. D.  A  R.  G.  R.  R.  Co.  v.  Peterson. 
30  Colo.  77-87.  69  Pac.  678,  97  Am.  St  Hep. 
76;  Chicago  Ry.  Co.,  v.  Boyce,  73  lU.  510,  24 
Am.  Rep.  268:  Schnltzmeyer  v.  111.  C.  R.  R. 
Co.,  147  111.  App.  101 ;  K.  C.  Co.  v.  Patten,  3 
Kan.  App.  338,  45  Pac.  108;  Louisville  Co. 
V.  Mahan,  8  Buah  (71  Ky.)  184;  Graves  v. 
Fltchburg  Co.,  29  App.  Dlv.  591,  61  N.  T. 
Supp.  636;  Oulralt  v.  Henshaw,  36  Vt  605, 
84  Am.  Dec.  646;  Chicago  Co.  v.  Addlzoat, 
17  111.  App.  632;  Galveston  Co.  v.  Smith,  81 
Tex.  479.  17  S.  W.  133;  Kahn  v.  Ry.  Co., 
115  N.  C.  638,  20  S.  E.  169;  Dltman  Co.  v.  K. 
&  W.  Ry.  Co.,  91  Iowa,  416,  69  N.  W.  257,  51 
Am.  St.  Rep.  352. 

[61  6.  The  court  left  the  Jury  to  determine 
from  all  the  admitted  facts  and  circumstanc- 
es whether  plaintiff  called  for  her  baggage 
within  a  reasonable  time,  and  whether  the 
liability  of  the  company  had  shifted  from 
that  of  a  common  carrier  to  that  of  a  ware- 
houseman. This  was  error.  Plaintiff's  bag- 
gage arrived  at  1:45  p.  m.,  on  the  15tb,  and 
remained  in  the  baggageroom  until  the  night 
of  the  16th  without  being  called  for,  and  it 
was  the  duty  of  the  court  to  have  held,  as 
a  matter  of  law,  that  the  baggage  was  not 
demanded  within  a  reasonable  time  after  it 
arrived. 

Plaintiff  could  not  recover  against  the 
company  as  a  common  carrier  or  insurer  of 
the  baggage  as  a  matter  of  law.  She  did  not 
demand  or  take  it  away  within  a  reasonable 
time  after  it  arrived,  and  she  could  not  re- 
cover against  the  company  as  a  warehouse- 
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roan,  because  there  was  no  proof  of  negli- 
gence. 

[7]  7.  PlaiotifF  attempted  to  show,  as  a 
special  circumstance  excusing  her  from  re- 
itiovlng  the  baggage  on  the  afternoon  of  the 
day  it  arrived,  that  she  endeavored  to,  but 
could  not,  get  a  sleeper  nntil  the  night  of  the 
16th,  and  did  not  feel  able  to  travel  without 
one.  In  this  way  she  sought  to  extend  the 
reasonable  time  to  remove  the  baggage  after 
it  arrived  at  Clifton.  If  plaintiff  had  nsed 
ordinary  care,  tboughtfnlness,  and  prudence, 
it  must  have  occurred  to  her  that  If  she 
waited  until  a  few  minutes  before,  train  time, 
she  might  have  difficulty,  at  that  season  of 
the  year.  In  securing  a  berth.  Without  mak- 
ing any  inquiry  or  knowing  whether  or  not 
she  could  procure  a  berth,  she  first  went  to 
the  baggageroom  and  checked  her  suit  case, 
expecting  and  intending  to  take  the  same 
train  upon  which  It  would  go.  Learning, 
upon  inquiry,  that  she  could  not  get  a  berth, 
she  decided  not  to  take  that  train,  but  to 
wait  until  she  could  secure  sleeper  accommo- 
dations. She  allowed  her  baggage  to  go  on, 
and  it  reached  its  destination  two  days  in 
advance  of  her  arrival,  when  she  could  easi- 
ly have  checked  It  for  the  train  on  which  she 
was  to  travel.  Under  such  circumstances, 
all  the  company  could  do  was  to  store  It  in 
its  baggageroom  on  its  arrival.  There  was 
no  delinquency  on  the  imrt  of  the  company 
in  transporting  either  plaintiff  or  her  bag- 
gage which  would  excuse  her  for  not  calling 
for  and  removing  it  without  delay  upon  its 
arrival,  or  which  would  extend  the  reasona- 
ble time  for  its  removal  after  It  arrived.  It 
was  the  fault  of  the  passenger  that  the  bag- 
gage was  not  called  for  and  delivered  upon 
its  arrival. 

By  motion  for  a  nonsuit,  by  requested  In- 
structions, by  a  request  for  a  directed  ver- 
dict, and  by  motion  for  a  new  trial,  the  court 
was  given  ample  opportunity  to  have  dis- 
posed of  the  case  according  to  law.  It  not 
having  done  so,  the  Judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  dis- 
miss the  action. 

Reversed. 

MUSSER,  C  J.,  and  HILL,  J.,  concur. 


(58  Colo.  319) 

CHENEY  T,  BIERKAMP  et  al.     (No.  7770.) 
(Supreme  Court  of  Colorado.     Jan.  4,  1915.) 

L^LECTioN  OF  Remedies  (i  4*)— Right  to 
Elect— Remedies  of  Fubchaseb— Rescis- 
sion. 

A  court  cannot,  over  the  objections  of  both 
parties,  require  a  purchaser,  who  has  elected  to 
sue  for  the  rescission  of  a  contract  for  the 
purchase  of  land  on  account  of  the  breach 
thereof  by  the  vendor,  to  change  his  cause  of 
action  to  one  for  damaees  for  breach,  since  the 
two  remedies  are  inconsistent,  and  the  pur- 
chaser's election  is  binding  at  least  so  far  as 
that  action  is  concerned. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  g  6;  Dec.  Dig.  $  4.*] 


2.  Vendob  awd  Purchaser  CI  llO*)— Rescis- 
sion BY  Purchaser— Breach  or  Collateb- 

AI.    AOREEUENT. 

An  agreement  by  the  vendor  that  ne  would 
render  irrigable  from  a  certain  lateral  a  por- 
tion of  the  land  sold,  which  was  above  the  level 
of  the  lateral,  the  cost  of  which  would  be  about 
$75,  which  agreement  was  collateral  to  the 
contract  for  the  sale  of  five  acres  of  land 
worth  $2,500,  and  which  was  not  to  be  perform- 
ed until  after  the  purchaser  went  into  posses- 
sion and  began  making  payments,  is  not  an  es- 
sential part  of  the  contract,  the  breach  ot 
which  entitles  the  purchaser  to  rescind. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  196,  197;  Dec.  Dig. 
9  110.*) 

3.  Appeal  and  Ebrob  (§  157*)— Waiver  of 
Error— Rulings  on  Pleadings— Compli- 
ance. 

A  plaintiff,  who  sued  to  rescind  a  contract 
for  the  purchase  of  land,  does  not  lose  his  right 
to  object  to  an  order  requiring  him  to  amend 
his  complaint  to  one  for  damages  by  complying 
with  the  order  under  protest  and  without  waiv- 
ing his  objections  thereto. 

[Ed.  Note.— B'or  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SJ  971,  072,  078;  Dec.  Dig. 
S  157.*) 

4.  Pleading  (J  236*)—Amkndment— Discre- 
tion OK  Court. 

It  was  not  an  abuse  of  the  trial  court's 
discretion  to  refuse  to  allow  plaintilt  to  amend 
his  complaint  fur  rescission  of  the  contract  on 
ground  of  breach  by  the  defendant,  by  adding 
fraud  as  a  further  ground  for  rescission,  where 
the  proposed  amendment  was  not  o^ered  for 
more  than  one  year  after  the  suit  was  begun, 
and  after  the  court  had  entered  a  decree  which, 
though  interlocutory,  should  have  included  a 
final  judgment 

[Ed.  Note:— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  601,  605 ;  Dec  Dig.  {  236.*] 

E<rtor  to  District  Court,  City  and  County 
of  Denver;    Harry  C.  Riddle,  Judge. 

Action  by  C.  L.  Cheney  against  William 
Bierkamp,  Jr.,  and  others,  to  rescind  a  con- 
tract for  the  purchase  of  land  In  which  the 
defendants  filed  a  cross-complaint  asking 
for  rescission  of  the  contract  for  plaintifTs 
breach.  Judgment  affirming  contract  and 
awarding  damages  to  defendants,  and  plain- 
tiff brings  error.  Reversed  and  remanded, 
with  Instructions  to  enter  a  decree  for  de- 
fendants   ou    their   cross-complaint 

Clarence  J.  Morley,  of  Denver,  for  plaintiff 
in  error.  L.  Ward  Bannister  and  Leroy  Mc- 
Whlnney,  both  ot  Denver,  for  defendants  In 
error. 

Him  J.  The  plaintiff  In  error  bronght 
this  action  to  rescind  a  contract  for  the 
purchase  of  five  acres  of  land  and  water,  and 
to  secure  the  return  of  that  portion  of  the 
purchase  price  then  paid,  etc., '  for  the  al- 
leged reason  that  the  defendant  Bierkamp, 
who  sold  him  the  land,  refused  to  comply 
with  the  terms  of  the  contract  to  put  It  all 
under  irrigation  for  the  season  of  1910. 

The  defendants  admit  the  execution  of  the 
contract;  deny  any  refusal  to  comply  there- 
with; aver  that  the  land  was  under  Irriga- 
tion by  a  lateral  from  the  Hlghllne  Canal; 
allege  that  during  negotiations  a  question 


*For  othw  casM  ne  ume  topic  and  mcUod  NUMBER  la  Dec.  Dig.  A  Am.  Dlf.  Key-No.  Sarlas  *  Rep'r  XndtxM 
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arose  whether  about  one-tenth  of  It  was 
lower  or  higher  than  this  lateral,  npon  ac- 
count of  which  it  was  agreed  that  there 
should  be  inserted  in  the  contract  a  proviso 
whereby  Bierkamp  would  agree,  in  case  this 
portion  was  too  high,  to  put  it  under  irriga- 
tion, that  is,  would  provide  a  means  by 
which  water  from  this  lateral  or  .otherwise 
from  the  canal  could  be  made  to  cover  all 
the  land,  that  this  proviso  meant  that  Bier- 
kamp should  do  this  by  raising  or  changing 
the  lateral  or  by  shaving  off  the  top  of  the 
land,  thereby  lowering  its  surface,  and  that 
either  could  be  done  for  not  to  exceed  $100. 
They  deny  that  the  agreement  to  put  this 
piece  under  Irrigation  was  any  particular 
consideration  for  the  contract,  or  for  the 
$200  paid;  allege  that  the  real  consideration 
was  possession  and  agreement  to  convey, 
that  plaintiff  took  possession,  the  reasonable 
value  of  which  was  the  agreed  price,  viz., 
$2,500,  and  that  the  plaintiff  refused  to 
permit  them  to  comply  with  this  provision  of 
the  contract,  etc.  By  cross-complaint  defend- 
ants allege  the  execution  of  the  contract. 
Its  assignment  to  the  defendant  corpora- 
tion, the  plaintiff's  possession,  the  agree- 
ment to  put  it  all  under  irrigation  by  lower- 
ing the  portion  higher  than  the  lateral,  or 
changing  the  lateral,  the  plaintltTs  refusal 
to  allow  them  to  'do  so,  and  his  refusal  to 
continue  his  payments  of  $10  per  month 
and  interest,  upon  account  of  which  the 
corporation  served  notice  on  'him  of  its 
cancellation  of  the  contract,  etc.,  and  that 
he  notified  it  that  he  would  make  no  further 
payments  or  further  comply  with  its  terms. 
The  corporation  alleged  damages  in  excess  of 
the  sum  paid  and  its  right  to  retain  the 
amount  then  paid  as  liquidated  damages, 
etc.,  with  a  prayer  for  cancellation,  etc, 

By  replication  the  substance  of  the  new 
matter  in  the  answer  and  certain  portions  of 
the  cross-complaint  were  denied.  A  Jury 
was  impaneled  to  whom  two  interrogatories 
were  submitted,  covering  one  phase  of  the 
plaintltTs  contention.  They  were  answered 
in  his  favor,  namely:  First,  that  the  de- 
fendants did  not  offer  to  put  said  entire  five 
acres  under  irrigation  either  by  lowering 
its  surface  or  by  building  a  new  lateral; 
and,  second,  that  they  were  not  denied  this 
privilege  by  the  plaintiff.  The  court  made 
findings  that  at  that  time  neither  was  en- 
titled to  a  rescission  of  the  contract;  the 
defendants,  because  they  had  not  carried  out 
its  terQis  in  placing  all  the  land  under  Ir- 
rigation; the  plaintiff,  because  this  was  a 
collateral  or  an  independent  promise,  and 
not  made  a  part  of  the  consideration  for 
the  conveyance  of  the  land  and  water.  Both 
sides  excepted  to  these  findings.  The  court, 
npon  its  own  motion,  then  ordered  that  an 
interlocutory  decree  be  entered,  which  would 
reafBrm  the  contract  and  provide  that  an 
issue  be  framed  on  the  difference  in  value  of 
the  land,  had  It  all  been  put  under  irrigation 
as  provided  by  the  contract,  and  its  present 


value,  without  having  been  bo  placed  under 
irrigation,  and  that  this  amount  should  be 
applied  upon  the  payments  due  the  defend- 
ant corporation  under  the  contract  so  far  as 
it  would  go ;  the  decree  then  to  be  made 
final  requiring  the  plaintiff  to  pay  the  bal- 
ance as  it  became  doe,  and  upon  its  comple- 
tion the  defendant  company  to  make  the  con- 
veyance provided  by  the  contract,  etc.  Both 
parties  objected  to  this  order.  The  plaintiff 
filed  a  motion  to  vacate  It,  etc.  This  motion 
was  denied,  and  the  interlocutory  decree 
entered.  The  defendants  filed  a  motion  to 
withdraw  the  decree  which  was  likewise  de- 
nied. The  decree  commanded  the  plaintiff, 
within  20  days,  to  file  a  supplemental  com- 
plaint setting  forth  his  claim  for  damages, 
etc.,  on  account  of  the  breach  of  the  con- 
tract concerning  the  Irrigation  clause,  which 
damages  were  to  be  In  conformity  with  the 
measure  fixed  therein.  It  gave  the  defend- 
ants 20  days  thereafter  to  plead  thereto,  and 
the  plaintiff  10  days  to  reply,  and  provided 
further  that  when  issues  were  thus  Joined 
it  be  set  down  for  trial  by  a  jury  on  the  ques- 
tion of  such  damages  only,  and  that  the 
cause  be  continued  for  this  purpose.  Both 
parties  excepted  to  this  decree,  and  further 
pleadings  were  filed  by  the  plaintiff  under 
objections  and  exceptions  and  by  reason 
only  of  complying  with  its  terms  and  with- 
out waiving'  any  rights  on  account  of  so 
doing.  On  these  subsequent  pleadings  the 
plaintiff  was  allowed  a  credit  of  $200  for 
damages  on  account  of  Bierkamp's  fail- 
ure to  comply  with  the  Irrigation  clause  of 
the  contract,  and  Judgment  was  given 
against  the  plaintiff  for  $247.75,  being  the 
remainder  of  the  deferred  payments  then 
due  on  his  note  and  contract  after  the  al- 
lowance of  this  credit 

[1]  What  transpired  after  the  issuance  of 
the  interlocutory  decree  is  immaterial,  as 
neither  the  issues  made  by  the  original 
pleadings  nor  the  findings  of  fact  were  in 
harmony  therewith.  By  this  decree  the 
court  created  and  assumed  Jurisdiction  of  a 
new  cause  of  action  not  presented  by  any 
pleading  or  sought  by  either  side,  but  ob- 
jected to  by  both.  Under  bis  version  of  the 
facts  the  plaintiff  had  his  election  of  two 
remedies,  namely,  to  rescind  the  contract 
and  recover  the  usual  damages  in  such 
cases;  or,  to  affirm  the  contract  and  sue  for 
damages  on  account  of  Its  noncompliance. 
There  remedies  are  inconsistent,  not  concur- 
rent; both  were  open  to  the  plaintiff,  and 
when  once  he  made  his  election  to  rescind, 
etc.,  he  was  bound  thereby,  at  least  so  far 
as  this  action  is  concerned,  and  upon  this 
issue  he  should  have  been  allowed  to  stand 
or  fall.  Cole  v.  Smith,  26  Colo,  506,  68  Pac. 
1086;  Wilson  v.  New  United  States  Cattle- 
Ranch  Co.,  73  Fed.  994,  20  C.  C.  A.  241; 
Breckenrldge  Mer.  Co.  v.  Balllf,  16  Colo. 
App.  554,  66  Pac.  1079;  Newman  v.  Bullock, 
23  Colo.  217,  47  Pac.  379;  Hummel  v.  Moore 
(C.  C.)  25  Fed.  380;  OaUup  T.  Wortnuum,  U 
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Cola  App.  308,  63  Pae  247 ;  Venner  v.  Den- 
Ter  Union  Water  Co^  16  Colo.  App.  495,  63 
Paa  1061. 

In  Anthony  t.  Slayden,  27  Colo.  144,  60  Pac. 
826,  It  was  held  that,  where  a  plaintiff  has 
elected  one  of  two  Inconsistent  remedies,  be 
may  not  be  permitted  by  an  amendment  to 
choose  the  other.  This  means,  of  coarse, 
over  the  objection  of  the  other  party.  In 
the  Slayden  Case  the  action  was  originally 
for  damages  on  account  of  breach  of  con- 
tracts. By  an  amended  complaint  the  plain- 
tiff soaght  to  rescind  the  contracts;  it  was 
held  that  the  change  was  not  admissible.  In 
the  present  action,  over  the  objections  of 
plalntlfl  and  defendants,  the  court  ordered 
that  the  action  be  changed  from  one  to 
rescind  the  contract,  which  was  sought  by 
tmth  parties,  to  one  in  damages  on  account  of 
its  alleged  breach  by  the  defendants.  This 
It  had  no  right  to  do. 

[2]  At  the  time  of  ordering  the  interlocu- 
tory decree,  the  court  found  that  the  agree- 
ment to  put  the  land  under  Irrigation  be- 
fore the  next  irrigation  season  was  a  non- 
essential and  wholly  unimportant  feature 
of  the  contract,  and  that  the  defendants'  fail- 
ure to  perform  did  not  entitle  the  plaintiff 
to  rescind.  We  agree  with  this  finding.  The 
record  discloses  that  only  about  one  acre 
of  the  land  was  affected  by  this  clause,  which, 
tf  necessary,  was  to  be  irrigated  by  either 
moving  or  raising  the  lateral,  or  lowering 
the  surface  of  the  land;  that  either  could 
have  been  effected  at  a  cost  of  about  $75; 
and  that  the  defendant  Blerkamp  was  to 
bare  fire  or  six  months  after  the  execution 
of  the  contract  to  do  this;  that,  when  the 
contract  was  executed,  plaintiff  paid  $200 
as  a  part  of  the  purchase  price  and  continu- 
ed to  make  installment  payments,  as  per 
its  terms,  until  August  of  the  next  year, 
and  also  went  into  possession.  The  breach 
of  tills  clause  was  not  of  the  essence  of  the 
contract ;  it  was  not  an  essential  part  of  the 
consideration;'  it  was  not  a  condition  pre- 
cedent, or  a  dependent  covenant  On  the 
other  hand,  it  was  a  minor  detail  for  which 
the  plaintiff  could  be  thoroughly  compensat- 
ed in  damages;  it  was  to  be  effected  long 
after  plaintiff  had  paid  a  part  of  the  pur- 
chase price  and  had  entered  into  possession ; 
it  was  wholly  distinct  and  separable  from 
the  other  and  principal  agreements  whereby 
the  defendants  agreed  to  sell,  deliver  pos- 
session, and  convey  title  to  the  land  and 
water  of  an  approximate  value  of  $2,500  un- 
affected by  this  clause,  and  all  of  which 
could  be  performed  without  performance  of 
this  clause,  which  it  would  cost  about  $75 
to  comply  with,  and  which  cost  the  plaintiff 
could  have  offset  against  the  unpaid  balance 
of  the  purchase  price.  Under  such  circum- 
stances, the  plaintiff  was  not  entitled  to 
rescind.  Page  on  Contracts,  vol.  3,  {  1450; 
Luce  V.  New  Orange  Industrial  Ass'n,  68  N. 
t.  Law,  81,  52  AtL  306 ;  Kauffman  t.  Baeder, 


108  Fed.  171,  47  C.  C.  A.  278,  64  L.  B.  A. 
247;  Burge  v.  Cedar  Rapids  &  Mo.  R.  R.  Co., 
32  Iowa,  101 ;  Crampton  v.  McLaughlin  Real- 
ty Co.,  51  Wash.  625,  09  Pac.  586,  21  I*  R. 
A,  (N.  S.)  823 ;  Brevoort  v.  Hughes,  10  Colo. 
App.  379,  60  Pac.  1050;  Anglo- Wyoming  Oil 
Fields  V.  Miller,  117  111.  App.  552;  Weintz 
V.  Hafner,  78  111.  27;  Bloomington  Electric 
Light  Co.  V.  Radboum,  56  111.  App.  165. 

[3]  The  defendants,  although  objecting  to 
it,  etc.,  now  contend  that  the  plaintiff  can- 
not be  heard  to  complain  concerning  the 
interlocutory  decree,  because  he  complied 
with  It  in  filing  supplemental  pleadings.  We 
cannot  agree  with  this  contention;  Its  lan- 
guage Is  mandatory ;  it  was  objected  to  and 
complied  with  by  the  plaintiff  under  protest, 
and  without  waiving  any  right,  etc.,  the 
plaintiff  had  elected  between  two  inconsis- 
tent causes  of  action,  as  be  had  a  right  to 
do.  The  defendants,  by  cross-complaint, 
plead  their  election  to  rescind.  Each  sought 
to  rescind.  No  other  issue  was  presented. 
The  contention  was  the  grounds :  if  the 
plaintiff's,  he  was  entitled  to  a  return  of  the 
amount  then  paid,  etc.,  if  the  defendants', 
they  were  entitled  to  retain  the  payments 
made,  eta  Neither  was  asking  any  other 
relief  upon  account  of  its  nonperformance. 
The  Judgment  discloses  that  plaintiff  was 
owing  In  excess  of  the  amount  allowed  for 
damages  for  defendants'  noncompliance  with 
the  Irrigation  clause.  Under  such  circum- 
stances, the  plaintiff  may  have  selected  his 
remedy,  preferring,  could  he  not  rescind 
under  his  theory,  that  defendants  be  allow- 
ed to  keep  the  amount  paid  as  liquidated 
damages,  as  they  had  declared  their  Inteu- 
tlona  to  do.  The  final  Judgment  was  not 
responsive  to  these  Issues,  and,  as  the  plain- 
tiff objected  and  excepted  to  all  process  by 
which  it  was  secured,  we  think  he  saved  bis 
right  to  complain.  Archuleta  v.  Archuleta, 
52  Colo.  601,  123  Pac.  821 :  Travelers'  Insur- 
ance Co.  V.  Redfleld,  6  Cola  App.  190,  40 
Pac.  106. 

The  defendants'  position  is  rather  incon- 
sistent concerning  this.  They  also  objected 
to  the  decree,  and,  had  the  result  been  more 
favorable,  to  the  plaintiff  and  less  favorable 
to  them,  it  is  quite  likely  that  they,  instead 
of  him,  would  now  be  complaining  concern- 
ing it. 

[4]  Error  is  assigned  upon  the  court's  re- 
fusal to  allow  the  plaintiff,  by  amendment, 
to  set  forth  an  additional  reason  why  he 
was  entitled  to  rescind  the  contract,  name- 
ly, that  his  execution  of  it  was  secured 
through  fraud,  false  representations,  etc. 
The  defendants  claim  that  this  ameudment 
attempts  to  state  a  new  cause  of  action,  but 
In  fact  states  none,  etc.  We  think  It  unnec- 
essary to  determine  these  questions.  The  fil- 
ing of  an  amendment  Is  largely  within  the 
discretion  of  the  trial  court.  The  record 
discloses  that  this  one  was  uot  offered  until 
more  than  a  year  after  the  suit  was  begun 
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and  about  eight  months  after  the  interlocu- 
tory decree  was  entered,  which,  had  It  been 
as  it  should,  would  have  Included  a  final 
judgment  against  the  plaintiff.  Under  such 
circumstances,  we  cannot  say  that  the  court 
abused  its  discretion  in  refusing  it  when  it 
did,  eliminating  all  other  questions  concern- 
ing it. 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  remanded,  with  in- 
structions to  enter  a  decree  in  faror  of  the 
defendants  on  their  cross-complaint,  to  in- 
clude a  cancellation  of  the  contract  and  note; 
they  to  retain  all  payments  made  up  to  the 
date  of  the  judgment  as  liquidated  damages. 
The  costs  of  the  trial  will  be  taxed  to  the 
plaintiff.     Each  side  to  pay  Its  costs  here. 

Reversed. 


MUSSER,  a  J., 
cur. 


and  GARRIGUES,  J.,  con- 


(68  Colo.  338) 

BIVENS  V.  HULIi  et  al.    (No.  8120.) 
(Supreme  Court  of  Colorado.     Jan.  4,   1916.) 

1.  Specific  Pebformance  (|  14*)— Contbacts 
—Issuance  of  Corpobatb  Stock. 

Equity  would  not  grant  specific  perform- 
ance of  a  contract,  to  which  a  corporation  was 
not  a  party,  contemplating  an  increase  of  the 
corporation  a  stock  and  a  disposition  thereof 
in  accordance  with  the  contract,  especially 
where  the  corporation  itself  was  not  a  party  to 
the  suit 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  33,  41;  Dec  Dig.  f 
14.*] 

2.  CoBPOBATioNS    (J    60*)— Cafitai.  Stock- 
Disposition— "Capital." 

The  stock  of  a  corporation  forms  its  "capi- 
tal" at  par,  and  the  corporation  alone  may  dis- 
pose of  it  according  to  law. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  162;  Dec.  Dig.  {  60.* 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  CapitaL] 

3.  COBPOEATIONS  (|  72*)— "TBEASUBT  STOCK." 

"Treasury  stock"  of  a  corporation  is  not 
stock  to  be  held  by  the  corporation  unsubscrib- 
ed for  and  unissued. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  !  72.* 

For  other  definitions,  see  Words  and  Phrases, 
Second   Series,  Treasury   Stock.] 

4.  CoBPOBATioNS  (S  99*) — ConraACT— Sale  of 
Corporate  Stock— Issuance. 

A  contract  between  plaintiff  and  defend- 
ants, who  were  interested  in  a  corporation, 
that  plaintiff  should  sell  $33,333  par  value  of 
the  stock  of  the  corporation  for  $5,000,  which 
was  all  that  it  should  ever  receive  therefor, 
and  that  plaintiff  for  his  services  should  receive 
$50,0OO  par  value  of  the  stock,  was  invalid  as 
providing  for  an  issue  of  corporate  stock  to  a 
greater  amount  than  the  value  of  the  services 
tor  which  it  was  to  be  paid. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §S  444-448;  Dec.  Dig.  §  99.*] 

5.  Appeal  and  Erbob  (|  054*)— Mattebs  of 

DISCBETION— TEMPOBABT    RESTRAININa    Oa- 
DER. 

Where  the  question  of  emer|;ency  for  the 
issuance  of  a  temporary  restraining  order  was 
passed  on  by  two  district  judges  adversely  to 
the    contention    of    defendants,    the    Supreme 


Court,  though  affirming  the  ruling  below  sus- 
taining a  demurrer  and  dismissing  the  com- 
plaint, will  not  reverse  an  order  refusing  to 
enter  judgment  on  the  emergency  t)ond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent  Dig.  §{  3818-^821;  Dec.  Dig.  I 

Error  to  District  Court,  Routt  County; 
John  T.  Shumate,  Judge. 

Suit  by  C.  E.  Bivens  against  Horace  Hull 
and  another.  Decree  for  defendants,  and 
complainant  brings  error.    Affirmed. 

John  H.  Gabriel,  of  Denver,  and  3.  K. 
Bozard,  of  Steamboat  Springs,  for  plaintiff 
In  error.  Wells  B.  McClelland  and  C.  R. 
Monson,  both  of  Steamboat  Springs,  for  de- 
fendants in  error. 

MUSSER,  C.  J.  The  action  below  was  for 
the  specific  performance  of  a  contract  and  an 
Injunction.  A  general  demurrer  to  the 
amended  complaint  was  sustained  and  the 
action  dismissed.  The  amended  complaint 
alleged  that  the  plaintiff  In  error,  who  was 
plaintiff  below,  entered  into  a  contract  with 
the  defendants  in  error,  who  were  defend- 
ants below,  wherein  it  was  recited  that  the 
defendants  were  the  owners  of  a  majority 
of  the  stock  of  the  Hull  Telephone  Improve- 
ment Company;  that  they  desired  Bivens, 
the  plaintiff,  to  raise  money  to  finance  the 
company,  and  that  Bivens  had  agreed  to 
raise  at  least  $5,000  by  sale  of  treasury  stock 
at  not  less  than  15  cents  a  share;  that  in 
consideration  of  this  promise  the  defendants 
agreed,  as  stated  in  the  words  of  the  con- 
tract— 

"to  cause  a  meeting  of  the  stockholders  of  said 
company  to  be  called  and  held  for  the  purpose 
of  increasing  the  capital  stock  of  said  company 
from  the  sum  of  $50,000  to  the  sum  of  $250,000, 
and  increase  the  directors  of  said  company  from 
three  to  seven ;  and  further  agree  that'  the 
capital  stock  of  said  company  shall  be  held  as 
follows:  140,000  shares  as  treasury  stock,  and 
the  balance,  110,000  shares,  promotion  stock, 
of  which  110,000  shares  30,000  is  outstanding, 
and  the  balance  to  be  distributed  as  follows: 
50,000  shares  to  C.  E.  Bivens  on  his  fulfilling 
his  part  of  this  agreement,  the  other  30,000 
shares  to  Horace  Hull  and  his  associates.  In 
consideration  of  which  the  said  C.  E.  Bivens 
agrees  to  raise  the  sum  of  at  least  $5,000  to 
finance  said  company,  by  selling  treasury  stock 
of  said  company  for  not  less  than  15  cents  a 
share,  on  the  saJe  of  which  and  delivery  of  the 
sum  of  $5,000  to  said  company  said  G.  E. 
Bivens  is  to  receive  50,000  shares  of  said  pro- 
motion stock,  and  the  other  30,000  shares  of 
gromotion  stock  to  be  delivered  to  said  Horace 
lull  and  his  associates." 

The  amended  complaint  further  alleged 
that  at  the  time  of  the  execution  of  the 
contract  the  capital  stock  of  the  company  was 
$50,000,  divided  Into  shares  of  the  par  value 
of  $1  each;  that  of  this,  30,000  shares  were 
issued  and  outstanding,  of  which  the  defend- 
ants owned  22,500  shares  and  had  a  proxy 
for  5,000  shares  more ;  that  defendants  were 
two  of  the  three  directors  of  the  corporation ; 
that  pursuant  to  the  contract  a  meeting  of 
the  stockholders  was  called  and  held  for  the 
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purpose  of  Increasing  tbe  capital  stock  from 
^,000  to  $250,000,  and  to  increase  tbe  num- 
ber of  directors  from  tbree  to  seven;  tbat 
at  tbe  meeting  tbe  defendants  voted  all  the 
stock  owned  and  controlled  by  tbem  as  afore- 
said against  tbe  Increase  of  the  capital  stock, 
and  advised  all  the  other  stockholders  to 
vote  against  it,  so  that  snch  proposed  In- 
crease was  defeated;  tbat  at  tbat  stock- 
holders' meeting,  the  defendants  voted  to  In- 
crease tbe  number  of  directors  from  tbree  to 
seven,  and  tbe  increase  of  directors  was 
made;  that  tbe  plaintiff,  relying  upon  tbe 
said  contract  and  in  full  confidence  that  the 
defendants  would,  at  tbe  stockholders'  meet- 
ing, vote  to  Increase  the  capital  stock,  pro- 
ceeded to  raise  the  sum  of  $5,000  as  provid- 
ed In  tbe  contract,  and  entered  Into  a  con- 
tract of  sale  and  sold  to  certain  parties  33,- 
.3.'0  shares  of  the  capital  stock  of  the  com- 
pany at  15  cents  a  share,  for  tbe  full  sum 
of  $5,000;  tbat  this  stock  so  sold  was  the 
stock  provided  by  tbe  contract  with  tbe  de- 
fendants to  be  sold ;  tbat  tbe  nnrcbasers  of 
the  said  stock  have  demanded  tbe  same  of 
tbe  plaintllT,  and  threaten  to  bring  suit 
against  blm  to  compel  Its  delivery ;  tbat  be- 
fore tbe  commencement  of  tbe  action  plaintiff 
tendered  to  tbe  defendant  for  tbe  company 
the  $5,000  named  In  tbe  contract  to  be  raised, 
and  demanded  that  the  defendants  carry  out 
tbat  contract  and  cause  to  be  issued  to  tbe 
purchasers  tbe  33,333  shares  of  the  capital 
.■^tock  of  tbe  company;  and  that  the  de- 
fendants failed  and  refused  to  do  tWs. 
Then  follow  further  allegations  on  matters, 
tbe  existence  of  which  were  necessary  to 
compel  a  specific  performance  of  a  contract 
for  tbe  sale  of  stock,  and  also  matters  neces- 
sary to  obtain  an  injunction.  The  prayer 
was  for  a  temporary  injunction  restrainng 
the  defendants  from  transferring  any  of  the 
stock  which  they  held,  and  that  upon  a  final 
hearing  the  defendants  be  ordered  to  specific- 
ally perform  the  contract  and  to  cause  a 
meeting  of  tbe  stockholders  to  be  held  to 
increase  the  capital  stock  as  provided  there- 
in, and  upon  the  holding  of  the  stockholders' 
meeting  tbe  defendants  be  ordered  to  do 
everything  necessary  to  Increase  the  capital 
stock,  and  upon  the  Increase  to  issue  to  tbe 
plaintiff  50.000  shares  of  the  stock,  and  to 
ls»ue  to  the  purchasers  tbe  stock  which  tbe 
plaintiff  had  sold  to  tbem. 

Tbe  defendants  Insist  tbat  all  they  con- 
tracted to  do  was  to  cause  a  stockholders' 
meeting  to  be  called  and  held  for  certain 
purposes;  tbat  sucb  meeting  was  called  and 
held,  and  therefore  tb^  defendants  fulfilled 
their  contract.  ,  Be  this  as  it  may,  there  are 
various  reasons  why  a  court  of  equity  should 
give  no  further  countenance  to  the  contract, 
among  which  tbe   following  are  sufficient: 

[1]  Tbe  original  issue  and  disposition  of 
its  capital  stock  are  acts  to  be  performed 
by  a  corporation.  It  was  proposed  in  tbe  con- 
tract to  Issue  and  dispose  of  stock  tbat  was 
not  and  could  not  become  tbe  property  ot 


either  plaintiff  or  defendants  until  it  was 
Issued  and  disposed  of  by  tbe  corporation  In 
the  manner  provided  by  law.  In  order  to 
give  tbe  relief  sought  for  by  plaintiff  It  would 
be  necessary  to  coerce  the  corporation,  not 
only  to  increase  its  capital  stock,  but  to  issue 
and  dispose  of  it  in  accordance  with  a  con- 
tract with  which  it  bad  nothing  to  do,  and 
in  an  action  to  which  it  was  not  a  party. 

[2]  Fnrtbermore,  the  unissued  ,  capital 
stock  of  a  corporation  belongs  to  It  It 
forms  Its  capital  at  its  par  value,  and  the 
corporation  onl^  has  tbe  right  to  dispose  of 
it,  and  that  in  accordance  with  law.  This 
contract  proposed  to  dispose  of  the  capital 
stock  of  the  corporation.  $140,000  worth  of 
it  was  to  be  treasury  stock. 

[S,  4]  Treasury  stock  has  a  meaning  differ- 
ent from  what  was  meant  thereby  in  this  con- 
tract It  is  evident  tbat  what  was  termed 
"treasury  stock"  in  the  contract  was  stock  to 
be  held  by  the  corporation  as  unsubscribed  for 
and  unissued.  Blvens  was  to  sell  enough  of  this 
so-called  treasury  stock  at  15  cents  a  share 
to  produce  $5,000.  It  is  plain  tbat  this  stock 
to  be  sold  by  Blvens  was  to  be  carved  out  of 
the  original  issue,  and  the  corporation  was  to 
originally  issue  and  part  with  $33,333  worth 
for  $5,000.  That  is  all  it  was  ever  to  have, 
or  could  expect  to  obtain,  and  that  Is  what 
tbe  plaintiff  wants  a  court  of  equity  to  say 
that  the  corporation  shall  take  for  It,  wheth- 
er it  wants  to  or  not,  because  three  individu- 
als have  contracted  that  It  shall  do  sa 
$110,000  worth  of  tbe  8to<^  was  to  be  promo- 
tion stock,  whatever  tbat  may  be.  Of  this, 
$30,000  worth  was  already  Issued  and  out- 
standing, and  tbe  remaining  $80,000  worth 
was  to  form  a  melon,  which  was  to  be  cut 
up  so  tbat  Hull  and  bis  associates  were  to 
get  $30,000  worth  and  Blvens  $50,000  worth. 

So  tar  as  It  appears  from  tbe  contract  the 
corporation  was  to  receive  nothing  whatever 
for  the  30,000  shares  of  stock  that  was  to  go 
to  Hull  and  his  associates.  There  Is  no  law 
to  warrant  any  sucb  disposition  of  tbe  capital 
stock  of  a  corporation.  $50,000  worth  of  the 
stock  was  to  go  to  Blvens.  It  may  be  urged 
here  tbat  tbe  services  of  Blvens  in  selling 
stock  80  tbat  tbe  corporation  would  get  $5,000 
would  be  a  consideration  for  tbe  issuance  of 
the  $50,000  worth  to  Blvens.  It  may  be  true 
that  our  Constitution  and  statutes  authorize 
the  issuance  of  stock  for  services  rendered 
to  a  corporation.  If  that  is  so,  It  is  coupled 
with  the  idea  tbat  tbe  services  rendered  shall 
be  of  the  value  of  the  stock  issued  therefor. 
It  is  also  true  in  this  connection  tbat  the 
authorities,  when  good  faith  is  present,  give 
to  the  value  of  the  property  or  services  for 
which  stock  la  issued  an  elastic  quality,  but 
there  is  no  authority  that  stretches  sucb  val- 
ue to  tbe  extent  of  authorizing  the  payment 
of  $50,000  of  tbe  original  capital  stock  for 
services  rendered  in  procuring  $5,000  in  mon- 
ey for  tbe  corporation.  By  this  contract, 
then,  this  corporation  was  to  part  with 
$113,000  worth  of  its  capital  stock,  and  aU 
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that  It  was  to  receive  therefor  was  $5,000. 
The  value  of  $5,000  Is  fixed.  There  is  no 
prospect  of  it  ever  being  worth  any  more. 
Its  purchasing  power  may  increase  or  di- 
minish, but  its  value  always  remains  at 
$5,000.  Without  inUmating  that  such  a  con- 
tract, if  made  by  a  corporation,  would  be  en- 
forceable, because  that  question  is  not  now 
before  us,  it  is  certain  that  the  corporation 
cannot  be  made  to  perform  such  a  contract 
when  it  did  not  make  It,  in  a  suit  to  which 
it  is  not  a  party. 

[t]  The  defendants  in  error  have  assigned 
cross-error.  A  temporary  restraining  order 
was  issued  without  notice,  pending  the  appli- 
cation for  a  temporary  injunction,  restrain'^ 
ing  the  defendants  from  transferring  stock 
held  by  them.  At  the  hearing,  a  temporary 
injunction  was  denied,  and  a  demurrer  waa 
sustained  to  the  complaint  and  the  suit  dis- 
missed. The  defendants  claim  that  the  court 
erred  in  not  entering  Judgment  on  the  emer- 
gency bond  given  when  the  temporary  re- 
straining order  was  granted.  The  matter  of 
the  emergency  that  existed  for  the  Issuance 
of  the  temporary  restraining  order  seems  to 
have  been  passed  upon  by  two  district  Judges 
adversely  to  the  contention  of  defendants  in 
error.  Under  such  circumstances,  we  do  not 
feel  Justified  in  interfering  with  their  dis- 
position of  the  matter,  but  will  leave  the  par- 
ties with  their  unwarranted  contract  where 
the  district  court  left  them. 

The  Judgment  is  affirmed. 
•Judgment  affirmed. 

OABBERT  and  HILI^  33.,  concur. 


(E8  Colo.  288) 

OBIMM  T.  YATES.    (No.  7866.) 

(Supreme   Court  of  Colorado.     Dec.   7,   1914. 

Rehearing  Denied  Jan.  4,  1915.) 

1.  Mines  and  MiNERALa  (§  113*)— Right  to 
Lien — Miners  Working  fob  Lessee. 

Rev.  St  1008,  i  4025,  provides  that  per- 
sons performing  labor  on  or  furnishing  materi- 
als for  improvements  on  land,  whether  at  the 
instance  of  the  owner  or  his  agent,  shall  have  a 
lien,  and  every  person  having  charge  of  the  con- 
struction, etc.,  of  any  such  improvement  shall 
be  held  to  be  the  agent  of  the  owner  for  the  pur- 
poses of  the  act  Section  4028  declares  that 
the  act  shall  a^ply  to  all  persons  doing  work 
for  the  prospectmg  or  development  of  any  mine 
or  in  any  tunnel,  etc.,  but  that  the  section 
should  not  apply  to  the  owner  of  any  mine, 
lode,  etc.,  who  should  lease  the  same  to  one  or 
more  sets  of  lessees.  Held,  that  persons  work- 
ing a  mine  under  an  assignee  of  a  lessee  were 
not  entitled  to  a  lien  for  their  services  under 
such  sections  notwithstanding  the  lease  con- 
tained an  option  to  the  lessee  to  purchase. 

I  Ed.   Note.— For   other   cases,   see   Mines   and 
Minerals,  Cent.  Dig.  §  234;   Dec.  Dig.  $  113.  •] 

2.  Mines  and  Minerals  ({  114*)— Ofbbation 
—Liens  —  Notice  —  Statutes  —  Consteuo- 

TION. 

Rev.  St  1908,  g_  4029,  provides  that  any 
tunnel  constructed  with  the  knowledge  of  the 
owner  or  reputed  owner  of  the  land  shall  be 
held  to  have  been  erected  at  the  request  of  such 
owner  so  far  as  to  subject  his  interest  to  a  lien 


therefor,  unless,  within  five  days  after  he  shall 
have  obtained  notice  of  the  same,  be  nhall  bare 
|iven  notice  that  his  interest  shall  not  be  snb- 
jectto  any  lien  for  the  same,  provided  that  the 
section  should  not  apply  to  any  owner  claimini: 
any  interest  in  such  property  who  shall  have 
contracted  for  any  erection,  structure,  or  im- 
provement mentioned  in  the  act.  Held,  that 
the  purpose  of  such  section  was  to  require  tn 
owner  of  land  in  possession  of  another  makiog 
improvements,  which  by  the  terms  of  the  aeree- 
ment  for  possession  the  possessor  was  wiuout 
authority  to  make,  to  give  notice  to  those  per- 
forming labor  or  furnishing  materials  that  his 
interest  was  not  to  he  subject  to  a  lien ;  and 
hence  where  a  mine  was  in  possession  of  the  as- 
signee of  a  lessee,  and  none  of  the  work  per- 
formed by  the  assignee's  employes  waa  unau- 
thorized by  the  lease  but  was  contemplated  as 
a  part  of  the  operation  of  the  mine,  the  owner 
was  not  required  to  give  such  notice  in  order 
to  protect  his  property  in  the  mine  from  lien. 

(Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  236;   Dec.  Dig.  {  U4.*] 

Hill,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  Boulder 
County ;   H.  P.  Burke,  Judge. 

Action  by  Louis  Yates  against  J.  M.  Grimm. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed  and  remanded,  wltb  direc- 
tions. 

The  question  presented  is  the  right  of  de- 
fendant in  error  to  a  lien  under  the  mechan- 
ic's lien  act  (section  4025  et  seq.,  R.  S.  1908) 
awarded  him  by  the  trial  court  upon  the 
Herald  Mining  Claims,  the  property  of  plaln- 
tifr  in  error.  For  convenience  we  shall  re- 
fer to  the  latter  as  "defendant,"  and  the  for^ 
mer  as  "plaintiff";  that  being  their  relation 
in  the  court  below. 

About  July  1,  1908,  defendant  entered  into 
a  written  agreement  with  John  M.  Tales, 
whereby  he  agreed  to  sell  the  latter  the  prop- 
erty involved  for  a  sum  specified,  and  to  ex- 
ecute and  deposit  with  the  First  National 
Bank  of  Boulder  In  escrow  a  deed  conveying 
the  property  to  Yates,  which  was  to  be  de- 
livered on  the  payment  of  the  purchase  price. 
In  this  contract,  plaintiff  was  designated  the 
party  of  the  first  part,  and  Yates  as  party  of 
the  second  part,  and  provided  that: 

"Whereas  the  said  party  of  the  first  part  has 
further  agreed  to  place  the  said  party  of  the 
second  part  or  his  assigns  in  full  and  peaceable 
possession  of  said  property,  to  mine,  remove 
and  sell  ore  therefrom  ;  the  said  party  of  the  sec- 
ond part  or  his  assigns  to  commence  work  on 
said  premises  before  the  fifteenth  day  of  July, 
A.  p.  190S,  and  thereafter  to  work  the  same 
continuously  in  a  thorough  and  workmanlike 
manner,  employing  at  least  two  &)  men  under- 
ground, working  at  least  twenty-nve  (25)  shifts 
to  the  man  each  calendar  month,  and  to  permit 
the  party  of  the  first  part  to  have  access  to  all 
parts  of  said  property  at  all  times  and  to  allow 
no  person  not  in  privity  with  the  parties  hereto 
to  take  or  hold  possession  of  said  property  or 
any  part  thereof  under  any  pretense  whatever, 
and  during  the  continuance  of  this  bond  and 
lease  to  deposit  in  said  First  National  Bank  to 
the  credit  of  said  party  of  the  first  part  twenty 
(20)  per  cent  of  the  net  smelter  or  mill  re- 
turns of  all  ore  taken  from  said  property  as  and 
when  received,  said  sum  so  deposited  to  be  a 


•For  other  cases  see  sam*  topic  and  sactiOD  KUMBER  in  Bee.  Dig.  A  Am.  Dig.  Kejr-No.  Series  *  Rep'r  Indaxw 
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part  payment  of  said  purchase  money,  and  to 
deposit  in  connection  therewith  a  daplicate  copy 
of  mill  and  amelter  settlement  sheets  for  all 
ore  shipped  from  said  property,  within  ten  (10) 
days  from  the  date  of  such  shipment.  All  shaft 
work  done  in  connection  with  this  contract  to  be 
substantially  timbered  in  a  workmanlike  man- 
ner, and  all  drifts  shall  be  timbered  when 
reasonably  necessary.  •  •  •  Now,  therefore, 
the  condition  of  the  above  obligation  is  such 
that  if  said  party  of  the  second  part,  or  his 
assigns,  shall  fail  to  comply  with  the  terms  of 
the  aforesaid  agreement  or  any  of  them,  time 
being  of  the  essence  hereof,  and  if  the  said  par- 
ty of  the  first  part  shall  well  and  faithfully  per- 
form the  same,  then  this  obligation  shall  be 
null  and  void,  otherwise  remain  in  full  force 
and  effect,  and  in  case  of  such  failure  all  sums 
deposited  as  aforesaid  shall  be  retained  by  the 
said  party  of  the  first  part  as  liquidated  dam- 
ages and  the  party  of  the  second  part  shall 
forthwith  surrender  possession  of  said  prem- 
ises." 

Under  this  agreement  Yates  worked  the 
properties  from  July  1,  1908,  to  the  19th  day 
of  April,  1910,  when  he  assigned  it  to  the 
Herald  Blines  CSompany,  a  corporation,  which 
at  once  entered  into  possession  of  the  mines, 
and  worked  them  until  February  11,  1911. 
Plaintiff,  and  others  who  assigned  their  ac- 
counts to  him,  worked  In  and  upon  the  mines 
for  this  company.  These  accounts  not  hav- 
ing been  paid,  plainttS  filed  his  lien  state- 
ment, claiming  a  lien  upon  the  mining  prop- 
erty. In  his  complaint  to  foreclose  plaintUt 
alleged  that  between  dates  named,  which  vary 
from  the  12th  day  of  December,  1910,  to  the 
11th  day  of  February  following,  his  respec- 
tive assignees,  including  himself,  rendered 
services  for  the  Herald  Mines  Company  in 
working,  operating,  and  delevoping  the  prop- 
erty under  bond  and  lease,  and  stated  the 
sum  due  each  for  this  work.  He  further  al- 
leged that  daring  these  periods  the  Herald 
Mines  Company  operated  the  property  with 
the  full  knowledge  and  consent  of  the  de- 
fendant, and  that  he  did  not  give  the  notice 
required  by  section  4029,  R.  S.  1908.  The  an- 
swer put  in  issue  the  allegation  of  the  knowl- 
edge of  defendant  that  the  property  was  l>e- 
ing  operated  by  the  Herald  Mines  Company, 
or  that  it  was  developing  or  Improving  the 
property,  and  set  out  hsec  verba  the  instru- 
ment to  which  we  have  referred.  The  repli- 
cation of  plaintiff  alleged  that  the  property 
was  improved  by  the  Herald  Mines  Company 
by  means  of  shafts,  tunnels,  inclines,  adits, 
drifts,  and  other  Improvements  thereon,  and 
that  plaintiff  and  his  assignors  perf<«med  la- 
bor upon  these  improvements. 

At  the  trial  it  was  admitted  that  the  no- 
tice mentioned  in  section  4029  was  not  given 
by  the  defendant  The  testimony,  in  addi- 
tion to  the  execution  of  the  bond  and  lease, 
established  that  the  work  for  which  the  lien 
was  claimed  was  performed  by  the  plaintiff 
and  ills  assignors,  at  the  instance  of  the  Her- 
ald Mines  Company  in  the  different  capac- 
ities of  engineer,  trammer,  operating  ma- 
chine drills,  timbering,  working  on  the  hoist, 
blacksmithing,  sorting  ore,  superintending, 
Btoping  or  breaking  down  ore  above  the  two 


levels,  drifting  on  the  vein  for  an  ore  chute, 
making  an  up-raise  for  ventilation,  a  cross- 
cut in  the  foot  wall,  and  a  station.  The  ore 
broken  was  sorted  and  sold.  In  short,  all  the 
work  performed  by  the  plaintiff  and  his  as- 
signors was  of  the  character  usually  done  in 
the  ordinary  course  of  mining  for  commercial 
purposes. 

It  appears  that  all  drifting  was  in  and 
along  tlie  vein  at  the  150-foot  level.  What  is 
termed  an  up-raise  was  nothing  more  than  a 
stope,  except  possibly  in  one  place  a  con- 
nection was  made  between  the  roof  of  the 
stope  and  the  level  above  by  an  excavation 
for  ventilation  which  extended  a  few  feet 
from  the  top  of  the  stope.  The  timbering  was 
in  the  stope. 

The  character  of  the  work  during  the  peri- 
od for  which  the  lien  is  claimed  is  describ- 
ed by  the  witness  Yates  as  follows  (quoting 
from  the  at>stract): 

"I  am  familiar  with  all  the  work  that  was 
done  on  this  property  from  December  1st,  to 
February  11th.  It  was  what  I  consider  ordi- 
nary mining  work,  drifting  and  stoping.  Prac- 
tically all  that  was  done  was  jast  such  work  as 
was  necessary  to  reach  and  remove  the  ore  that 
was  taken  out  by  the  Herald  Mines  Company." 

Harry  E.  Kelly  and  Charles  H.  Haines, 
both  of  Denver,  for  plaintiff  In  error.  F.  Q. 
Folsom,  of  Boulder,  for  defendant  in  error. 

OABBERT,  J.  (after  stating  the  facts  as 
above).  Section  1  of  oar  Lien  Act  (Session 
Laws  1899,  p.  261,  being  section  4025,  B.  S. 
1908)  provides,  so  fiir  as  material  to  con- 
sider, that: 

"Mechanics,  materialmen,  contractors,  sub- 
contractors, builders,  and  all  persons  of  every 
class  performing  labor  upon  or  furnishing  ma- 
terials to  be  used  in  the  construction,  alteration, 
addition  to,  or  repair,  either  in  whole  or  in  part, 
of  any  building,  •  •  •  tunnel,  *  *  *  or 
any  other  structure  or  improvement,  upon  land, 
•  •  •  shall  have  a  lien  upon  the  property  up- 
on which  they  have  rendered  service  or  bestow- 
ed labor  •  •  •  for  the  value  of  such  serv- 
ices rendered  or  labor  done  •  •  •  whether 
at  the  instance  of  the  owner,  or  of  any  other 
person  acting  by  his  authority  or  under  him,  as 
agent,  contractor,  or  otherwise ;  for  the  work 
or  labor  done  or  services  rendered  •  ♦  •  by 
each  respectively,  whether  done  or  furnished  or 
rendered  at  the  instance  of  the  owner  of  the 
building  or  other  improvement,  or  his  agent; 
and  every  contractor,  architect,  engineer,  sub- 
contractor, builder,  agent  or  other  person  hav- 
ing clrnrge  of  the  construction,  alteration,  addi- 
tion to,  or  repair,  either  in  whole  or  in  part,  of 
any  building  or  other  improvement,  as  afore- 
said, shall  be  held  to  be  the  agent  of  the  owner 
for  the  purposes  of  this  act." 

Section  4  of  the  act,  being  section  4028, 
Id.,  provides: 

"The  provisions  of  this  act  shall  apply  to  all 
persons  who  shall  do  work  •  *  •  as  provid- 
ed in  section  1  of  this  act,  for  the  working, 
preservation,  prospecting  or  development  ot 
any  mine,  lode  or  mining  claim  or  deposit  yield- 
ing metals  or  minerals  of  any  kind  or  for  the 
working,  preservation  or  development  of  any 
such  mine,  lode  or  deposit,  in  search  of  any 
such  metals  or  minerals ;  and  to  all  persons 
who  shall  do  work  •  •  ♦  upon,  in  or  for 
any  shaft,  tunnel,  mill  or  tunnel  site,  incline 
adit,  drift  or  any  draining  or  other  improvement 
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of  or  npon  anv  sach  mine,  lode,  deposit  or  tun- 
nel site ;  *  *  *  and,  provided,  further,  that 
thig  section  shall  not  be  deemed  to  apply  to  the 
owner  or  owners  of  any  mine,  lode,  deposit, 
abaft,  tunnel,  incline,  adit,  drift  or  other  excava- 
tion, who  shall  lease  the  same  in  small  blocks  of 
ground  in  areas,  whether  of  surface  or  beneath 
the  surface,  not  to  exceed  150  feet  in  length  by 
the  width  of  the  claim  and  for  a  depth  of  160 
feet  or  less  to  one  or  more  sets  of  lessees." 

Liens  of  the  character  under  consideration 
are  purely  creatures  of  statute.  They  nei- 
ther exist  nor  can  be  enforced,  except  In 
cases  falling  within  its  purview,  and  only 
those  persons  whom  the  statute  plainly  gives 
the  right  to  a  lien  can  acquire  it.  Such  has 
been  the  uniform  ruling  of  this  court  and 
the  Court  of  Appeals. 

[1]  Section  8  of  the  Lien  Act  as  it  exist- 
ed prior  to  the  act  of  1809,  and  as  amended 
(Session  Laws  1895,  p.  202),  was  substan- 
tially the  same  as  section  4028,  supra.  Un- 
der that  section  It  was  held,  in  WilMns  t. 
Abell,  26  Colo.  462,  58  Pac.  612,  that  the  pur- 
pose of  section  8,  when  read  In  connection 
with  other  provisions  of  the  lien  act,  of 
which  It  formed  a  part,  was  to  give  a  lien 
on  mining  property  upon  the  same  conditions 
that  a  lien  attaches  to  other  property  for 
services  rendered  the  owner,  or  some  one 
of  the  enumerated  persons  acting  for  him, 
as  ills  agent,  but  that  the  lessee  of  a  mining 
claim  was  not  one  of  such  persons,  for  the 
reason  that  the  lessee  is  not  employed  by  the 
lessor  to  do  any  work  for  blm,  as  by  the 
demise  to  the  lessee  be  acquires  a  qualified 
Interest  in  the  property  leased,  which  entitles 
him  to  work  the  same  for  his  own  benefit. 
This  ruling  was  followed  in  Antlers  Park 
R.  M.  Co.  V.  Cunningham,  29  Colo.  284,  68 
Pac.  226,  and  Williams  t.  Eldora  Enterprise 
O.  M.  Ck).,  S5  Colo.  127,  83  Pac.  780.  In  the 
latter  case  Maber  v.  Shull,  11  Colo.  App. 
322,  52  Pac.  1115;  Schweizer  y.  Mansfield, 
14  Colo.  App.  236,  59  Pac.  84S,  and  Little 
Valeria  M.  &  M.  Co.  ▼.  Ingersoll,  14  Colo. 
App.  240,  59  Pac.  970,  where  substantially 
the  same  ruling  was  announced,  were  cited 
with  approval.  In  the  Wilkins  Case,  it  was 
also  contended  that  by  virtue  of  the  proviso 
included  in  section  8,  passed  in  1805,  the  own- 
er of  the  fee  was  liable  for  work  performed 
at  the  instance  of  the  lessee  unless  the  lessor 
leased  the  mine  "In  small  blocks  of  ground 
to  one  or  more  sets  of  lessees."  Passing  np- 
on this  question,  it  was  held  that : 

"The  ofiBce  of  a  proviso  is  not  to  enlarge  or 
extend,  but  rather  to  pat  a  limitation  or  re- 
straint upon  the  language  which  the  lawmaker 
has  used  in  the  body  of  the  act.  It  excepts 
something  from,  but  adds  nothing  to,  the  act" 

And  therefore  the  proviso  of  itself  could 
not  be  construed  to  give  any  lien  that  did 
not  exist  by  virtue  of  the  aflSrmatlve  provi- 
sions of  the  act 

Following  the  cases  above  cited,  we  think  It 
is  clear  that  under  section  4028  a  lien  in  favor 
of  the  plaintiff  cannot  be  established,  because 
the  work  he  and  bis  assignors  performed  was 
done  at  the  Instance,  and  for  the  benefit,  of 


t  the  Herald  Mines  Company,  whose  relation 
j  to  the  defendant  was  that  of  lessee  only, 
and  that  the  proviso  in  that  section  cannot 
be  construed  to  give  a  right  to  a  lien  In  such 
drcumstancea  Neither  does  the  fact  that 
the  instrument,  executed  by  the  defendant, 
was  a  bond  and  lease  change  the  situation. 
The  mines  company  was  not  in  possession  by 
virtue  of  the  option  to  purchase,  but  under  a 
contract  of  leasing  and  solely  for  the  purpose 
of  working  the  property  under  the  lease,  at  a 
stipulated  rent  in  the  nature  of  royalty.  The 
portion  of  the  Instrument  which  may  be  de- 
nominated a  bond  or  option  to  purchase  did 
not  require  the  vendee  to  make  any  improve- 
ments. The  only  condition  Imposed  upon  the 
lessee  by  the  lease  was  that  work  should  be 
commenced  within  a  time  specified,  and  there- 
after work  the  property  continuously,  in  a 
thorough  and  workmanlike  manner,  employ- 
ing not  less  than  two  men  underground,  work- 
ing at  least  25  shifts  to  the  man  each  calen- 
dar month,  and  that  all  shaft  work  done 
should  be  substantially  timbered  in  a  work- 
manlike manner,  and  all  drifts  timbered 
when  reasonably  necessary.  According  to 
the  testimony,  the  work  i)erformed  by  the 
plaintiff  and  his  assignors  was  of  the  charac- 
ter usually  done  In  the  ordinary  course  of 
mining.  A  lessee  of  a  mine  must  at  least  do 
ordinary  development  work  In  order  to  ex- 
tract the  ore  It  contains,  and  to  extract  it 
necessarily  requires  work  to  be  done  upon  the 
mine.  This  character  of  work,  when  per- 
f6rmed  at  the  instance  of  the  lessee,  does  not, 
under  the  sections  of  the  Uen  act  so  far  con- 
sidered, give  the  parties  performing  such 
work  any  right  to  a  lien  upon  the  fee  of  the 
lessor.  Such  is  the  ruling  in  the  Williams 
Case,  where  that  question  is  fully  discussed. 

[2]  This  brings  us  to  a  consideration  of 
the  question  of  whether  the  failure  of  the  de- 
fendant to  give  the  notice  mentioned  In  sec- 
tion 4029,  R,  S.  1908,  subjects  his  interest  In 
the  property  to  a  lien  In  favor  of  the  plaintiff. 
That  section  provides: 

"Any  •  *  •  tunnel,  •  •  •  and  every 
structure  or  other  improvement  mentioned  in  the 
preceding  sections  of  this  act,  constructed,  al- 
tered, added  to,  ♦  •  ♦  or  repaired,  either  in 
whole  or  in  part,  upon  or  in  any  land,  with 
the  knowledge  of  the  owner  or  reputed  owner  of 
such  land,  •  •  *  ghaU  be  held  to  have  been 
erected,  constructed,  altered,  •  •  •  repaired, 
or  done  at  the  instance  and  request  of  such  own- 
er or  person,  but  so  far  only  as  to  subject  his 
interest  to  a  lien  therefor  as  in  this  section  pro- 
vided; •  •  •  unless  such  owner  or  person, 
shall,  within  five  days  after  he  shall  have  ob- 
tained notice  of  the  erection,  construction,  al- 
teration, removal,  addition,  repair  or  other  im- 
provement, aforesaid,  give  notice  that  his  inter- 
eats  shall  not_  be  subject  to  an;  lien  for  the 
same,  by  serving  a  written  or  printed  notice 
to  that  effect,  personally,  upon  all  persons  per- 
forming labor  or  furnishing  sl^ill,  materials,  ma- 
chinery or  other  fixtures  therefor,  or  shall,  with- 
in five  days  after  he  shall  have  obtained  the  no- 
tice aforesaid,  or  notice  of  the  intended  erec- 
tion, construction,  alteration,  removal,  addition, 
repair  or  other  improvement  aforesaid,  give  such 
notice  as  aforesaid  by  posting  and  keeping  post- 
ed  a  written  or  printed   notice   to   the  effect 
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aforesaid,  la  some  conspicuons  place  upon  said 
land  or  upon  the  building  or  other  improvement 
situate  thei-eon.  Provided,  tliat  this  section 
Bhall  not  apply  to  co-owners  of  unincorporated 
canals,  ditches,  flumes,  aqueducts,  and  reservoirs 
not  (nor)  to  the  enforcement  of  chapter  116  of 
the  Session  Laws  of  Colorado  of  lb93;  and, 
provided,  further,  that  the  provisions  of  this 
section ,  shall  not  be  construed  to  apply  to  any 
owner  or  person  claiming  any  interest  in  such 
property  who  shall  have  contracted  for  any  erec- 
tion, structure  or  improvement  mentioned  in  this 
*ct." 

The  important  qnestion  la:  In  what  dis 
cnmstances  must  the  owner  of  property  give 
the  notice  required  by  this  section  In  order 
to  protect  his  fee  from  being  subjected  to 
a  lien  for  the  character  of  Improvements 
therein  mentioned?  Clearly,  If  the  owner 
has  entered  into  a  contract  to  have  such  Im- 
provements constructed,'  which  under  the 
provisions  of  the  lien  act  would  subject  his 
fee  to  a  lien  therefor,  he  cannot  prevent  the 
lien  attaching  by  giving  notice  that  his  In- 
terest In  the  property  shall  not  be  subject  to 
a  lien  for  such  Improvements.  That  would 
defeat  the  very  purpose  of  the  lien  act,  which, 
by  preceding  provisions,  care  has  been  taken 
to  prevent  Evidently  the  purpose  of  the 
section  is  to  require  an  owner,  where  another 
In  possession  of  his  property  is  making  Im- 
provements, which  by  the  terms  of  the  agree- 
ment between  the  owner  and  the  party  in 
possession  the  latter  Is  without  authority  to 
make,  to  give  notice  to  those  performing  la- 
bor, or  furnishing  materials  for  such  improve- 
ments, within  five  days  after  he  shall  have 
obtained  knowledge  that  they  are  being  con- 
structed, that  his  interest  in  the  property,  up- 
on which  such  Improvements  are  being  placed, 
shall  not  be  subject  to  any  lien  therefor,  and 
that  his  failure  to  do  so  tenders  his  ipterest 
subject  to  a  lien  for  such  improvements. 
That  this  Is  the  manifest  purpose  of  the  sec- 
tion is  plain  from  its  provisos,  which  are  to 
the  effect  that  it  shall  not  apply  to  an  owner 
who  has  contracted  for  such  improvements, 
nor  the  owners  of  unincorporated  canals, 
ditches,  flumes,  and  reservoirs,  nor  to  the 
enforcement  of  chapter  116,  Session  Laws  of 
1893.  Turning  to  that  chapter,  we  find  K 
provides  that  co-owners  of  unincorporated 
Utches,  except  as  therein  limited,  shall  pay 
for  the  necessary  cleaning  and  repair  of  such 
ditches,  In  the  proportion  that  their  respec- 
tive Interests  bear  to  the  total  expenses  in- 
curred in  doing  that  character  of  work,  and 
that  the  owners  performing  such  work  shall 
have  a  lien  upon  the  Interest  of  a  delin- 
quent co-owner  for  bis  proportion  of  such 
cost  and  expenses.  These  provisos  make  It 
clear  that  by  the  section  it  was  not  Intended 
to  allow  an  owner,  by  posting  notices,  to  re- 
lieve his  property  from  a  lien  attaching  for 
improvements,  when,  by  virtue  of  his  con- 
tract with  the  person  making  them,  his  prop- 
erty under  the  lien  act  is  subject  to  a  lien 
therefor,  and  that  its  object  was  to  estop  the 
owner  from  asserting  that  unauthorized  Im- 
provements were  not  made  at  his  instance 


and  request.  If  constructed  with  his  knowl- 
edge, unless  he  gives  the  notice  required  by 
the  section.  In  brief,  the  purpose  of  the  sec- 
tion was  to  give  a  lien  for  improvements  not 
authorized  by  any  contract  between  the  own- 
er and  the  person  at  whose  instance  they  are 
being  constructed,  when  by  his  seeming  ac- 
quiescence through  silence  it  would  be  In- 
equitable to  relieve  his  property  from  a  lien 
for  such  Improvements.  Such,  In  effect,  is 
the  construction  given  the  section  under  con- 
sideration by  our  Court  of  Appeals  in  Fisher 
V.  McPhee-McGlnnlty  Co.,  24  Colo.  App.  420, 
185  Pac.  132.  In  that  case,  one  French,  agent 
for  the  lessees,  was  in  possession  of  property 
under  a  lease  from  Mrs.  Fisher,  and  made 
Improvements  on  the  property  which  were 
not  authorized  by  the  lease.  The  lessor,  how- 
ever, through  her  agent  had  knowledge  that 
such  improvements  were  being  made,  and 
failed  to  give  the  notice  required  by  section 
4029.  The  parties  making  these  improve- 
ments or  furnishing  materials  therefor  sought 
to  enforce  liens  against  the  premises  upon 
two  grounds:  (1)  Because  the  owner,  express- 
ly or  impliedly,  through  a  tenant,  contracted 
for  the  materials  furnished  and  the  labor 
performed;  and  (2)  that  the  Improvements 
upon  the  premises  for  which  liens  were  claim- 
ed could  be  enforced  upon  the  fee  of  the  own- 
er because  they  were  made  with  her  knowl- 
edge and  she  failed  to  notify  the  lien  claim- 
ants that  her  interest  would  not  be  snbject  to 
the  liens.  Speaking  to  the  first  point,  the 
court,  through  King,  J.,  said; 

"Vnless  so  provided  by  the  terms  o(  the  lease, 
the  lessee  is  In  no  sense  the  agent  or  superin- 
tendent of  the  lessor,  nor  is  he  a  contractor  for 
the  lessor,  within  the  contemplation  of  the  lien 
statute.  The  owner  of  property  cannot  be 
boand,  nor  his  property  charged  with  a  lien  by 
the  unauthorized  act  of  the  lessee  in  having  im- 
provements made  on  the  leased  property" — and 
concluded  by  stating  in  substance  that,  as  the 
improvements  were  unauthorized,  liens  would 
not  attach  under  the  general  provisions  of  the 
mechanic's  lien  act. 

Speaking  to  the  second  point,  which  in- 
volved a  construction  of  section  4029,  it  was 
said: 

"This  section  charges  land  with  a  lien  for  the 
cost  of  any  building  constructed  thereon  or  al- 
tered, added  to  or  Improved,  with  the  knowledge 
of  the  owner.  If  he  shall  not  have  contracted 
therefor,  but  from  which  lien  so  charged  he  may 
be  relieved  by  compliance  with  the  statutory 
requirements  as  to  notice." 

None  of  the  work  performed  by  plalntUt 
and  his  assignors  was  unauthorized  by  the 
Instrument  executed  by  the  defendant  under 
which  the  mines  company  was  working  the 
mines.  Hence  the  defendant  was  not  requir- 
ed to  give  the  notice  mentioned  In  section 
4020,  and  his  failure  to  do  so  did  not  subject 
his  Interests  to  the  lien  claimed.  All  work 
was  performed  at  the  instance  of  the  Herald 
Mines  Company,  whose  Interest  in  the  proper- 
ties Involved,  and  relation  to  the  defendant 
Grimm,  was  that  of  lessee  only,  and  was  of 
that  character  in  fact,  and  by  the  terms  of 
the  lease,  for  which  a  lien  will  not  attach  to 
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the  fee  of  the  owner.  Consequently,  it  fol- 
lows that  plaintiff  ia  not  entitled  to  any  Uen 
upon  tbe  interest  of  Grimm  in  the  mines. 

Counsel  for  plaintiff  rely  upon  Pike  ▼. 
Empfield,  21  Colo.  App.  161,  120  Pac.  1054, 
and  Clark  Hardware  Co.  v.  Centennial  T.  M. 
Co.,  22  Colo.  App.  174,  123  Pac.  322.  The 
former  case  is  based  npon  the  ground  that,  as 
between  the  owner  and  the  party  at  whose 
Instance  the  work  was  performed,  for  which 
the  Uen  was  claimed,  the  relation  of  vendor 
and  vendee  existed,  as  the  latter  bound  him- 
self to  purchase  the  property,  and  hence  the 
case  was  ruled  by  Shapleigh  v.  Hull,  21  Colo. 
419,  41  Pac.  1108.  In  the  Clark  Hardware 
Case  the  decision  was  based  upon  the  allega- 
tions of  the  complaint  to  the  effect  that  the 
materials  furnished  the  lessee  were  used  for 
the  working,  preservation,  prospecting,  and 
development  of  the  property  Involved,  there- 
by enhancing  Its  value,  with  the  knowledge 
of  the  owner,  who  failed  to  post  the  notice 
mentioned  in  section  4029.  To  this  complaint 
a  general  demurrer  had  been  interposed,  and 
it  was  held  tbat  as  against  such  demurrer 
the  complaint  stated  a  cause  of  action  for  a 
lien  under  the  provisions  of  section  4029. 
The  case  is  so  construed  by  the  same  court  in 
Milwaukee  Gold  Mining  Co.  v.  Tomkins-Cris- 
ty  Hardware  Co.,  141  Pac.  627. 

Other  questions  are  argued  in  the  briefs  of 
counsel  for  defendant,  which  It  is  not  neces- 
sary to  consider.  Cross-errors  are  also  as- 
signed on  behalf  of  plaintiff ;  but,  as  none  of 
the  questions  thus  presented  are  material  to 
the  grounds  upon  which  our  decision  Is  bas- 
ed, they  need  not  be  passed  upon. 

The  Judgment  of  the  district  court.  In  so 
tar  as  it  awards  a  lien  upon  the  fee  of  the 
defendant,  is  reversed,  and  the  cause  remand- 
ed with  directions  to  dismiss  the  action  as  to 
him. 

Judgment  reversed  and  cause  remanded, 
with  directions. 

HILL,  J„  dlsaenta 


(E8  Colo.  US) 

COMSTOCK,  State  Engineer,  et  al.  ▼.  LARI- 
MER &  WELD  RESERVOIR  CO. 
(No.  7582.) 

(Supreme  Court  of  Colorado.     Dec.   7,  1914. 
Rehearing  Denied  Jan.  4,  191S.) 

1.  Watbbs  and  Wateb  CoUBSCa  (i  247*)— 
Suit  to  Detebmink  Riouib— Necessabt 
Pabtiks. 

To  a  suit,  by  an  appropriator  of  water  for 
storage  purposes,  to  have  the  year  divided  into 
two  separate  and  distinct  seasons,  during  one 
of  whicb  water  is  to  be  stored,  and  daring 
the  other  used  for  direct  irrigation,  it  is  not 
enough  to  make  the  water  officials  defendants, 
but  the  direct  irrigators  of  the  whole  water 
division,  and  not  merely  those  of  a  single  wa- 
ter district  thereof,  are  necessary  parties  de- 
fendant. 

[E;d.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  314;  Dec.  Dig.  | 
247.»] 


2.  Pleading  (|  8*)  — Cowcttisioir  — Watm 
Rights  Action— complaint. 

The  complaint  barren  of  facts  showing 
that  defendant  water  officials,  in  making  and 
enforcing  an  order  as  to  distribution  of  wat<-r, 
are  acting  contrary  to  law,  is  not  aided  by  tbe 
statement,  a  mere  legal  conclusion,  that  thej 
are  so  acting. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  12-28%,  68;    Dec.  Dig.  i  8.*] 

3.  Watebs  and  Wateb  Coubses  (i  247*)— 
Appeopbiation  fob  Dibect  Ibbioation— 
Pekiod  of  Use — QuEsnoN  fob  Jubt. 

Appropriators  of  water  for  direct  irriga- 
tion are  not,  as  matter  of  law,  limited  to  tbe 
period  from  April  15th  to  September  15th  of 
each  year,  for  diversion  and  use  of  water. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  814:  Dec.  Dig. 
i  247.*] 

4.  Watebs  and  Wateb  Codbses  (i  247*)— 
Enjoining  Use— Suit  Between  AfFBOPBi- 
AToss — Complaint. 

To  entitle  an  appropriator  of  water  to 
maintain  an  equitable  action  against  the  use 
of  water  by  another  appropriator,  the  complaint 
must  show  plaintiff  has  a  dominant  and  saperi- 
or  right,  both  in  point  of  time  and  'necessity  of 
use. 

W'E^.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  f  814;    Dec.  Dig. 
i  247.*) 

5.  Watebs  and  Wateb  Coubsbs  (f  240*)— 
Beneficial  Uses— Right  of  Pbefebence. 

The  right  of  preference  to  beneficial  use  of 
water  depends  on  priority  of  appropriation  and 
necessity  of  use. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  {  240.*] 

6.  Customs  and  Usages  (i  8*)— Validity- 
Co  ntbabt  TO  Statute. 

A  custom  and  usage,  by  consent  of  appro- 
priators of  water,  to  use  the  water  for  direct 
irrigation  only  between  certain  days*  of  tbe  year, 
and  give  it  over  to  storage  for  the  remainder 
of  the  year,  being  directly  contrary  to  the  stat- 
ute, cannot  be  established  for  an;  purpose. 

[Eid.  Note. — For  other  cases,  see  CuBtoms  and 
Usages,  Coit  Dig.  ft  &-10;   Dec.  Dig.  |  8.*] 

7.  Watebs  and  Wateb  Courses  (g  240*)— 
Pbiobities—Aobeementb— Effect  in  Onc- 
EB  Distbictb. 

Custom,  usage,  or  agreement  between  ap- 
propriators of  water  in  one  water  district,  as 
to  use  of  waters  of  a  stream  therein,  tributary 
to  a  river  in  other  districts  of  the  same  water 
'division,  can  bind  neither  the  water  officials  nor 
the  appropriators  from  the  river  in  other  dis- 
tricts of  the  same  division ;  the  division,  and 
not  each  district,  being  the  unit  for  determin- 
ing and  administering  priorities. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Waters  Courses,  Dec.  Dig.  |  240.*] 

8.  Watebs  and  Wateb  Coubses  (|  243*)— 
Ibbioation- Dibect  and  Stobaob  Uses- 
Seasons. 

The  use  under  a  valid  appropriation  for 
direct  irri^tion,  as  for  any  other  beneficial 
purpose,  being,  as  to  time,  limited,  subject  sim- 
ply to  priorities,  only  by  necessity,  the  question 
of  division  of  the  year  into  direct  irrigation 
and  storage  seasons  is  not  one  for  the  courts. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  308;  Dec  Dig.  i 
243.*] 

9.  Watebs  and  Water  Courses  (J  247*)— 
Suit  to  Establish  Rights  —  Questions 
Detebminable. 

Tbe  suit  being  merely  to  have  the  time  of 
use  of  waters  of  a  stream  for  irrigation   pnr- 
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poses  divided  into  two  seasons,  daring  one  of 

which  they  may  be  used  for  direct  irrigation 
and  the  other  for  storage,  the  questions  of  non- 
ea>iiomical  and  wasteful  use  may  not  be  con- 
sidered, as  in  a  suit  to  restrain  waste  or  en- 
force economical  use. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  i  314;    Dec.  Dig.  8 
247.*] 

Garriguea,  J.,  dissenting. 

En  Banc,  ^rror  to  District  Court,  Lari- 
mer County;    Harry  P.  Qamble,  Judge. 

Suit  by  the  Larimer  &  Weld  Beseiroir 
Company  against  Charles  W.  Comstock,  as 
State  Engineer,  and  others.  Decree  for 
plalntUT,  and  defendants  bring  error.  Re- 
versed and  remanded,  with  directions. 

James  W.  McCreery  and  Donald  O.  Mc- 
Creeiy,  both  of  Greeley,  and  L.  C.  Stephen- 
eon  and  Stoten  R.  Stephenson,  both  of  Ft. 
Morgan,  for  plaintiffs  In  error.  L.  R.  Rhodes 
and  R.  W.  Fleming,  both  of  Ft  Collins,  for 
defendant  in  error. 

BAILEY,  3.  The  Larimer  &  Weld  Reser- 
voir Company,  a  corporation,  defendant  In 
error  here,  plaintiff  below,  on  October  26, 
1010,  filed  Its  complaint  against  the  State 
Engineer,  the  Drvislon  Engineer  of  Water 
Division  No.  1,  and  the  Water  Commissioner 
of  Water  District  No.  3.  Later,  after  sun- 
dry preliminary  steps,  an  amended  complaint 
was  filed,  setting  forth  the  right  of  plaintiff 
to  divert  water  for  storage  purposes  from  the 
Cache  la  Poudre  river,  under  an  appropria- 
tion dated  the  3d  day  of  June,  1890,  for  225,- 
000,000  cubic  feet  of  water,  and  one  of  date 
the  1st  day  of  April,  1895,  for  an  additional 
100,000,000  cubic  feet  of  water,  decreed  Oc- 
tober 28,  1909,  In  Water  District  No.  3,  by 
the  Larimer  County  District  Court;  that  at 
the  time  of  filing  the  complaint  large  quan- 
tities of  water  were  passing  the  headgate  of 
Its  inlet  canal ;  that  no  requirement  existed 
for-  the  use  of  this  water  for  direct  Irriga- 
tion, either  in  Water  District  3  or  elsewhere ; 
that  plaintiff  was  entitled  to  store  such  wa- 
ter under  its  appropriation  In  Its  reservoir; 
that  the  otfldal  defendants  arbitrarily  refus- 
ed to  allow  it  to  do  so.  It  was  further  al- 
leged in  the  complaint: 

"That  in  Water  District  8  there  are,  and 
for  more  than  twenty  years  have  been,  two  well 
defined  and  recognized  periods  of  time  each 
year  for  the  use  of  water  flowing  in  the  Cache 
la  Poudre  river  and  its  tributaries;  •  *  • 
that  the  use  of  water  for  direct  irrigation  com- 
mences on  or  «bout  the  16th  day  of  April  of 
each  year  and  terminates  on  or  about  the  15th 
day  of  September  of  each  year,  and  from  the 
15th  day  of  September  of  each  yoar  until  the 
15th  day  of  April  of  the  following  year  the 
water  of  said  river  and  its  tributaries  can  only 
be  used  economically  for  storage;  •  *  •  that 
for  more  than  twenty  years  preceding  the  com- 
mencement of  this  action,  tne  waters  of  said 
river  and  its  tributaries  have  been,  by  common 
consent,  so  used;  that  all  rights  of  appropria- 
tion of  any  of  said  waters  for  any  purposes 
other  than  for  storage,  ceased  and  determined 
on  the  15th  day  of  September,  1910;   and  that 


sudi  other  rights  have  not  been,  and  will  not 
be,  in  force  and  effect  until  the  waters  of 
said  river  and  its  tributaries  are  needed  and 
required  to  irrigate  crops  planted  and  growing 
during  the  coming  season  of  1011." 

It  was  further  alleged: 

"That  on  May  28,  1910,  Division  Engineer 
Cogswell  issued  an  order  to  J.  L.  Armstrong, 
Water  Commissioner  for  Water  District  No.  3, 
as  follows:  'Water  is  needed  for  direct  irriga- 
tion in  districts  numbered  8,  2,  1  and  64 ;  you 
are  hereby  ordered  to  cease  all  storing  of  water 
in  your  district  until  further  notice  from  this 
office.  Water  must  not  l>e  wasted  into  reser- 
voirs at  the  lower  end  of  ditch  when  the  reser- 
voir is  not  entitled  to  storage  water,  but  the 
excess  water  should  be  shut  oS  the  ditch  at 
the  head;:ate.  In  case  of  heavy  rains  or  floods 
report  to  this  office  Immediately  by  phone  at 
my  expense.' " 

The  complaint  further  states,  in  effect,  that 
this  order  was  renewed  on  the  1st  day  of 
September,  1910,  and  was  then  in  full  force 
and  effect;  that  at  no  time  covered  by  said 
order  was  there  any  demand  In  said  district 
for  such  order,  or  for  the  delivery  of  water, 
but  that  such  order  was  uncalled  for  and  an 
assumption  of  authority  and  power  on  the 
part  of  said  defendants ;  that  if  there  is  any 
person,  company  or  association  making  any 
claim  or  demand  whatever  for  water  for  di- 
rect irrigation,  such  claim  and  demand  is 
illegal  and  unjust;  that  since  the  15th  day 
of  September,  1910,  there  has  been,  and  un- 
tU  the  15th  day  of  April,  1911,  there  will  be, 
no  need  or  demand  for  water  for  direct  irri- 
gation in  either  Water  District  No.  1  or  64 
and  that  any  such  use  of  such  water  would 
be  wasteful  and  not  an  economical  or  bene- 
ficial use,  and  would  be  contrary  to  law. 

The  complaint  concludes  with  a  prayer  for 
a  perpetual  injunction  against  the  o£Sclal 
defendants  and  their  successors  In  office,  re- 
straining them  from  enforcing  the  order  com- 
plained of,  and  also  for  a  decree  to  the  effect 
that  In  Water  District  No.  3,  the  Cache  la 
Poudre  river  and  Its  tributaries,  the  direct 
or  Immediate  irrigation  period  commences  on 
the  15th  day  of  April  of  each  year,  and  ex- 
tends to  the  15th  day  of  September  of  each 
year,  and  that  the  storage  season  therein 
commences  September  15tb  of  each  year  and 
ends  April  IStfa  of  the  succeeding  year. 

The  original  defendants,  the  water  offi- 
cials, answered,  alleging  that  they  are  pub- 
lic officers  charged  with  the  distribution  of 
water  of  the  public  streams,  according  to 
the  order  of  priority  as  fixed  by  Judicial  de- 
crees; that  in  the  exercise  of  their  official 
duty  they  had  conformed,  as  advised,  to  tlie 
law  in  all  respects  without  favor  or  dis- 
crimination ;  that  the  Division  Engineer  had 
made  the  order  set  forth  In  the  complaint; 
that  said  order  was  In  full  force  and  effect, 
but  subject  at  all  times  to  change  and  modi- 
fication when  advised  that  the  flow  of  water 
in  the  streams  would  permit  storage,  and 
that  tbey,  and  neither  of  them,  were  par- 
ties in  interest  in  the  proceedings,  were  nei- 
ther owners  nor  appropriators  of  water  of 
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the  streams,  bat  were  acting  solely  In  the  ex- 
ercise of  the  police  power  conferred  by  stat- 
ute la  that  behalf,  and  pursuant  to  previous 
orders  of  the  court;  that  approprlators  of 
water  for  direct  Irrigation  In  Water  Dis- 
tricts 1  and  64  were  claiming  and  demanding 
the  right  to  use  the  water  in  the  South  Platte 
river  under  and  by  virtue  of  their  several 
prior  appropriations  All  other  averments 
of  the  complaint  were  denied  on  Information 
and  belief. 

The  plaintiffs  In  error  here,  who  are  direct 
irrigators,  made  defendants  by  order  of  court, 
filed  answer  to  the  amended  complaint,  set- 
ting up  several  defenses:  First  That  their 
rights  as  approprlators  of  water  from  the 
Platte  river  In  Water  District  No.  1  are  supe- 
rior In  point  of  time  and  use  to  the  appro- 
priation of  the  plaintiff  for  storage  purposes ; 
their  present  needs  of  the  same  for  direct 
Irrigation ;  their  use  and  enjoyment  of  water 
under  and  pursuant  to  their  several  decrees, 
and  admitting  the  issuance  of  the  order  com- 
plained of,  as  set  forth  in  the  complaint; 
they  denied  the  alleged  superior  rights  of 
plaintiff,  and  also  the  existence  of  a  custom 
or  law  fixing  a  storage  season  anywhere  as 
against  a  diversion  of  water  by  prior  appro- 
prlators for  beneficial  uses;  Second.  That 
the  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  or 
show  the  priority  of  the  appropriation  claim- 
ed and  set  forth  by  plaintiff  or  the  appropria- 
tions' of  the  several  answering  defendants, 
and  also  that  the  court  was  without  Jurisdic- 
tion to  proceed  to  the  determination  of  the 
cause,  because  the  approprlators  of  water  for 
direct  irrigation  in  the  several  other  water 
districts  of  that  division  are  not  Joined  as 
defendants,  being  necessary  and  indispensa- 
ble parties;  and.  Third.  For  an  affirmative 
answer  and  defense,  that  they  are  direct  ir- 
rigators In  Water  District  No.  1,  from  the 
Platte  river,  setting  forth  fully  and  specifical- 
ly their  rights  and  dates  of  decreed  appropri- 
ation, and  the  use  of  all  water  that  could  be 
obtained  under  their  several  appropriations 
at  all  seasons  of  the  year  for  direct  and  ben- 
eficial use  in  the  Irrigation  of  their  lands  and 
crops,  and  that  they  had  been  in  such  enjoy- 
ment and  use  of  their  respective  appropria- 
tions and  rights  ever  since  their  said  several 
appropriations  were  made  and  decreed.  By 
replication  Issue  was  joined  upon  all  new 
matter  set  up  in  the  answer. 

A  careful  analysis  of  the  allegations  of  the 
complaint  leads  to  the  Irresistible  conclusion 
that  the  real  object  of  the  action  was  to  have 
the  court  enter  a  decree  dividing  the  year 
into  two  seasons,  one  for  direct  irrigation, 
and  the  other  for  the  storage  of  water,  and 
the  court  gave  relief  substantially  as  prayed. 
The  effect  of  the  decree  was  to  declare  and 
fix,  in  the  territory  Involved,  the  season  in 
which  direct  irrigation,  so  called,  might  be 
practiced,  and  the  season,  or  portion  of  the 
year,  when  waters  flowing  in  the  natural 
streams  must  be  wholly  surrendered  by  di- 


rect irrigators  to  storage  purposes.  In  short, 
the  suit  was  a  proceeding  to  compel  by  In 
junction  the  official  defendants  to  furnish 
water  for  storage,  regardless  of  the  pri- 
orities or  actual  necessities  of  approprla- 
tors for  direct  irrigation,  on  the  ground  that 
In  any  event  all  right  to  the  distribution  of 
water  for  direct  Irrigation  ceases  during  the 
period  from  the  15th  day  of  September  of 
each  year  to  the  15th  day  of  April  next  there- 
after. Upon  a  full  consideration  of  the  aver- 
ments of  the  complaint  it  Is  Impossible  to 
reach  any  other  conclusion  than  that  this 
was  not  only  the  primary,  but  the  sole  object 
of  the  action. 

The  sufficiency  of  the  amended  complaint 
was  challenged  on  the  grounds:  First.  That 
necessary  and  indispensable  parties  were  not 
joined  as  defendants ;  Second.  That  no  facts 
were  pleaded  by  which  it  wajs  made  to  ap- 
pear that  the  official  defendants  were  acting 
in  excess  of  the  authority  conferred  upon 
them  by  law ;  and.  Third.  That  no  facts  were 
pleaded  from  which  it  appeared  that  the 
priority  of  appropriation  claimed  by  plaintiff 
was  prior  to  or  dominated  the  rights  of  plain- 
tiffs in  error  and  other  approprlators  of  wa- 
ter for  beneficial  uses  within  Water  District 
No.  1,  and  In  other  water  districts  embraced 
in  Water  Division  No.  1. 

[1]  Since,  as  we  have  seen,  the  prime  object 
of  the  action  was  to  obtain  a  decree  of  court, 
dividing  the  year  into  Irrigating  and  non- 
irrlgatlng  seasons,  designating  the  season  in 
which  direct  irrigation,  so  called,  might  be 
practiced,  and  the  season  or  portion  of  the 
year  when  the  waters  flowing  in  the  stream 
must  be  surrendered  to  storage  purposes,  and 
which  during  that  time  could  only  be  diverted 
and  employed  for  the  latter  purpose,  it  is 
manifest  that  all  appropriators  of  water  for 
direct  Irrigation  from  the  South  Platte  river 
watershed  forming  a  portion  of  Water  Divi- 
sion No.  1,  embracing  Water  Districts  Nos. 
1,  2,  S,  4,  6,  6,  7,  8,  23  and  64,  would  of  neces- 
sity be  affected  by  any  such  decree;  indeed, 
the  effect  of  the  findings  and  judgment  of 
the  court  was  to  declare  that  direct  irrigation 
In  that  water  division  could  not,  during  the 
period  from  the  Ist  day  of  October  of  each 
year  to  the  15th  day  of  April  of  each  succeed- 
ing year,  be  lawfully  carried  on,  and  to  per- 
manently deny  that  such  right  existed  during 
such  period.  If  direct  Irrigators  in  Water 
Districts  1  and  64  were  necessary  and  Indis- 
pensable parties,  as  held  by  ^e  trial  court, 
upon  like  reasoning  it  follows  that  all  other 
direct  Irrigators  In  the  division,  especially 
those  with  senior  rights  to  those  of  the 
plaintiff,  were  equally  interested  In  the  sub- 
ject and  object  of  the  action  and  llliewise 
necessary  and  Indispensable  parties. 

Under  statutory  provisions,  and  the  deci- 
sions of  this  court,  the  river  with  its  tributa- 
ries must  be  administered  by  the  water  offi- 
cials as  a  whole,  and  all  the  decrees  and  ap- 
propriations of  the  water  division  of  which 
Water  District  3  la  a  part,  collated,  tabulated 
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and  combined  for  the  purposes  of  sadi  ad- 
ministration according  to  priorities.  It  fol- 
lows that  all  priorities  of  appropriation  for 
direct  irrigation  in  the  several  districts  com- 
prising that  division  would  necessarily  be 
affected  by  the  proposed  decree,  for  it  pre- 
scribes new  methods  and  new  rules,  binding 
upon  water  officials,  for  the  distrlbntion  of 
water  throughout  such  division,  methods  and 
regulations  totally  different  from  those  pre- 
scribed by  law,  under  which  the  water  offi- 
cials, the  original  defendants  herein,  bad 
theretofore  acted  In  such  distribution  be- 
tween the  several  and  respective  approprla- 
tors  and  users  of  water,  for  beneficial  pur- 
poses In  that  drainage.  The  water  officials 
are  nominal  parties  only.  The  broad  and 
sweeping  relief  asked,  if  competent  at  all, 
clearly  could  be  awarded  only  against  actual 
approprlators  and  nsers  of  water  for  direct 
irrigation  in  the  division,  as  they  were  the 
real  parties  in  interest  They  alone  were  in- 
terested in  the  subject-matter  of  the  suit  and 
Its  object;  the  proposed  decree  would  mate- 
rially affect  their  rights.  They  were,  there- 
fore, not  only  proper,  but  necessary  parties, 
and  without  having  them  before  the  court 
no  binding  or  effective  decree,  such  as  was 
sought  and  In  fact  rendered,  can  be  upheld. 
In  McLean  t.  Farmers'  H.  L.  C.  &  R.  Ck>.,  44 
Colo.  184,  at  page  194,  98  Pac.  16,  at  page  19, 
speaking  to  a  proposition  closely  akin  to  the 
one  now  being  considered,  the  court  said : 

"The  relief  demanded  by  the  complaint  could 
not  be  granted  against  the  water  officials  with- 
out prejudice  to  the  rights  of  these  consumers ; 
neither  could  their  lights  be  saved  in  their 
absence,  for  the  obvious  reason  that  they  were 
the  parties  who  would  be  directly  affected  by 
the  judgment  demanded.  •  •  •  Necessary 
parties  are  all  who  have  an  interest  in  the 
subject  and  object  of  the  action,  and  all  per- 
sons against  whom  relief  most  be  obtained  in 
order  to  accomplish  the  object  of  the  suit" 

It  is  obvious  that  a  division  of  the  year 
into  two  separate  and  distinct  seasons,  dur- 
ing one  of  which  water  is  to  be  stored  and 
during  the  other  to  be  used  for  direct  irri- 
gation, which  is  plainly  In  conflict  with  stat- 
utory provisions  providing  for  the  distribu- 
tion of  water,  materially  changes  the  situa- 
tion of  direct  irrigators  throughout  the 
whole  division,  and  could  not  therefore  be 
properly  decreed  in  any  event,  without  giv- 
ing all  persons  so  interested  and  affected 
opportunity  to  be  beard.  The  objection, 
therefore,  that  necessary  and  indispensable 
parties  had  not  been  brought  In  was  sound, 
and  the  court  ought  not  to  have  proceeded 
without  having  all  such  parties  before  It 

[2]  The  objection  that  the  complaint  sets 
forth  no  facts  showing  or  tending  to  show 
^at  the  water  officials  were  acting  contrary 
to  law  was  also  good.  The  allegations  of  the 
complaint  as  to  the  water  officials  In  this 
respect  are  substantially  as  follows: 

•"rhat  said  defendants  Cogswell,  Comstock 
and  Armstrong  refused  and  still  refuse  to  allow 
this  plaintiff  to  receive  from  the  said  river  and 
its  tributaries  said  water,  and  plaintiff  states 


that  the  acts  of  said  defendants  and  their  re- 
fusal to  allow  plaintiff  to  receive  such  waters 
through  the  headgate  of  its  inlet  canal  for 
storage  are  unwarranted,  illegal  and  in  viola- 
tion of  plaintiff's  decreed  rights." 

In  paragraph  20  of  the  complaint  the 
plaintiff  sets  ont  the  order  of  the  Division 
Engineer  complained  of,  and  concludes  that 
paragraph  In  the  following  language: 

"That  such  order  was  uncalled  for,  and  the 
assumption  of  a  power  and  authority  on  the 
part  of  said  defendants,  Cogswell  and  Corn- 
stock,  that  they  as  public  officials,  have  no  legal 
authority  to  assume  or  make;  that  It  was  an 
assumption  of  power  and  authority  not  con- 
ferred in  any  manner  upon  them,  by  or  un- 
der the  laws  and  statutes  of  this  state." 

This  order  shows  upon  its  face  that  it  was 
made  In  precise  accord  with  the  police  stat- 
utes of  the  state,  governing  the  method  of 
distribution  of  water  between  various  ap- 
propriators,  in  the  discharge  of  their  public 
duties  in  the  distribution  of  water  to  ditches 
and  consumers  according  to  their  respective 
rights  and  priorities.  In  McLean  v.  Farm- 
ers' H.  L.  O.  &  R.  Co.,  supra,  speaking  to 
this  point  it  is  said: 

"By  section  2448,  1  Mills'  Statutes,  it  is 
made  the  duty  of  the  superintendent  of  irriga- 
tion to  distribute  the  waters  in  his  division  in 
a(x;ordance  with  the  rights  of  priority  of  appro- 
priation as  established  by  the  judicial  decrees 
entered  in  the  several  water  districts  included 
in  such  division,  and  that  he  shall  have  general 
control  over  the  water  commissioners  of  the 
districts  embraced  in  his  division.  The  several 
decrees  of  the  water  districts  within  a  water 
division  are  to  be  treated  as  one,  and  the 
water  distributed  accordingly.  •  •  •  It  is 
charged,  however,  that  the  acts  of  the  defend- 
ants in  closing  down  plaintiffs'  headgates  were 
wholly  unauthorized,  illegal  and  unlawful. 
•    •    •    This  statement  does  not  aid  the  com- 

f)laint,  because  it  is  but  a  statement  of  a  mere 
egal  conclusion  without  any  statement  of  facts 
upon  which  to  base  it  *  *  *  In  short,  none 
of  the  averments  of  the  complaint  to  which 
we  have  referred,  nor  all  taken  together,  state 
any  cause  of  action  against  the  defendant  water 
officials,  for  the  reason  that  it  appears  that 
they  were  only  acting  in  their  official  capacity, 
and  no  facts  are  pleaded  from  which  it  is  made 
to  appear  that  they  were  acting  in  excess  of 
the  authority  conferred  upon  them  by  law." 

That  is  precisely  the  situation  which  con- 
fronts the  court  in  this  case.  The  complaint 
is  barren  of  facts  which  in  any  way  show 
that  the  water  officials  were  acting  beyond, 
or  contrary  to,  the  authority  conferred  up- 
on them  by  law.  From  ahytblng  that  Is 
made  to  appear  by  the  averments  of  the  com- 
plaint, they  were  clearly  acting  within  their 
power  and  doing  only  that  which  the  law  en- 
Joined  upon  tbem,  as  such  officials,  to  do. 

(S,  4]  It  Is  further  urged  against  the  com- 
plaint that  it  does  not  state  facts  sufficient 
to  state  a  cause  of  action  against  the  direct 
irrigators  who  were  made  defendants  in  the 
suit  It  was  Incumbent  upon  the  plaintiff  in 
this  connection  to  show  affirmatively  by  prop- 

I  er,  allegations  that  it  had  a  superior  right 
to  these  defendants  to  divert  the  water  of 
the  Cache  la  Pond  re  river  for  storage  during 
the  period  named.    It  Is  not  sufficient  In  a 

I  case  of  this  kind  for  the  plaintUt  to  show 
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that  It  bas  made  an  appropriation  of  water 
for  storage  and  has  obtained  a  decree  there- 
for. It  must  go  further  and  show  that  the 
right  80  decreed  Is  relatively  prior  to  that 
claimed  by  the  parties  in  Interest  against 
whom  relief  Is  sought  In  other  words,  the 
plaintiff  should  have  shown  by  the  aver- 
ments of  its  complaint,  in  order  to  state  a 
cause  of  action,  that  its  alleged  rights  domi- 
nated the  rights  of  the  direct  irrigators 
whose  right  of  use  it  undertook  to  have  de- 
nied. Since  the  complaint  failed  to  do  this. 
It  la  in  that  respect  insufficient 

The  supposed  cause  of  action  Is  based  ui>- 
on  the  proposition  that  on  the  15th  day  of 
September  of  each  year  the  season  for  direct 
Irrigation  ends,  and  that  none  of  the  defend- 
ant approprlators  of  water  for  direct  irri- 
gation could,  after  that  date,  nor  until  the 
15th  day  of  April  of  the  following  year,  as 
against  one  claiming  water  for  storage,  al- 
though Junior  in  point  of  time,  lawfully  di- 
vert water  to  be  applied  to  the  direct  Irri- 
gation of  land  or  crops.  This  propositlcm  is 
fundamentally  wrong,  and  is  in  conflict  with 
the  provisions  of  our  Constitution  to  the  ef- 
fect that  the  water  of  every  natural  stream 
not  heretofore  appropriated  within  the 
state  of  Colorado  Is  declared  to  be  the  prop- 
erty of  the  public,  and  the  same  is  dedicated 
to  the  use  of  the  people  of  the  state,  subject 
to  appropriation  as  hereinafter  provided ; 
that  the  right  to  divert  the  unappropriated 
water  of  any  natural  stream  to  beneficial 
uses  shall  never  be  denied,  and  that  priority 
of  appropriation  shall  give  the  better  right 
as  between  those  using  water  for  the  same 
purpose.  Plaintiff,  by  the  averments  of  Its 
complaint,  relies  for  relief  upon  the  bare  fact 
that  the  defendants,  who  are  direct  Irri- 
gators, are,  as  matter  of  law,  limited  in  the 
diversion  and  use  of  water  to  the  period 
from  April  15th  to  September  15th  of  each 
year,  without  reference  to  the  date  of  their 
several  priorities,  and  that,  as  is  alleged,  any 
use  of  water  for  direct  irrigation  by  them 
outside  of  this  period  is  an  unlawful  use, 
which  interferes  with  the  right  of  plaintiff. 
It  is  solely  because  of  such  supposed  limita- 
tion upon  the  right  of  use  by  the  defendants, 
direct  irrigators,  that  plaintiff  claims  Its  ap- 
propriations are  superior  to  theirs.  These  al- 
legations, since  only  conclusions  of  law,  bas- 
ed upon  and  following  false  and  erroneous 
assumptions,  as  stated,  are  Insutllclent  to 
make  out  a  cause  of  action  against  the  de- 
fendants, who  are  direct  irrigators.  In  or- 
der to  entitle  an  appropriator  of  water  to 
maintain  an  equitable  action  against  the 
use  of  water  by  another  appropriator,  it  must 
be  shown  by  allegations  of  fact  that  the  one 
seeking  such  relief  has  a  dominant  and  su- 
perior right,  both  in  point  of  time  and  neces- 
sity of  use.  Nothing  of  this  sort  is  made  to 
appear  in  the  complaint,  but  by  necessary  in- 
ference and  implication  the  very  opposite  is 
shown. 


In  Carroll  t.  Vance,  89  CoJo.  216,  88  Paa 
1060,  upon  the  question  of  the  sufficiency  of 
the  complaint  to  entitle  one  appropriator  to 
restrain  an  alleged  unlawful  diversion  of 
water  by  another,  this  was  declared: 

"A  complaint,  in  an  action  by  a  senior  appro- 
priator to  restrain  an  unlawful  divereion  of 
water,  which  merely  alleges  that  plaintiff  has 
a  priority  superior  to  that  of  the  defendant 
with  which  the  defendant  is  Interfering,  b  but 
a  mere  conclusion  of  law,  and  is  not  a  suffi- 
cient statement  of  ultimate  facts  constituting 
a  prior  appropriation,  but  it  is  necessary  to 
state  the  facta  which  show  such  appropriation 
and  its  priority." 

In  McLean  v.  Farmers'  H.  L,  0.  &  B.  Co., 
supra,  it  was  said: 

"The  object  of  the  action  waa  to  prevent 
these  officers  from  causine  water  to  flow  down 
the  stream  for  the  use  of  approprlators  in  dis- 
trict No.  2,  and  in  order  to  effect  this  end  It 
was  necessary  that  the  rights  of  plaintiffs  to  the 
subject-matter  of  controversy  be  adjudged  su- 
perior to  those  of  these  approprlators." 

Surely  unless  facts  are  set  forth  In  the 
complaint  which  show  such  superiority  at 
right  no  cause 'Of  action  la  stated,  and  In  the 
nb.sence  of  such  averments  no  superiority  of 
right  could  be  adjudged. 

[6]  Beginning  with  the  first  application  of 
water  in  Colorado  to  beneficial  uses,  the 
right  of  preference  to  such  use  between  re- 
spective claimants  has  been  made  to  depend 
upon  prior  appropriation  and  necessity  of 
use.  This  doctrine  bas  become  thoroughly 
entrenched  In  our  Jurisprudence,  through  con- 
stitutional and  statutory  provisions,  and  by 
a  uniform  and  unbroken  line  of  Judicial  de- 
cisions. The  complaint  Is  framed  upon  a 
theory  in  direct  confilct  with  this  well  settled 
doctrine,  and  to  hold  that  it  states  a  cause 
of  action  would  completely  overturn  and  nnl- 
lify  this  primary  and  fundamental  rule. 

[I,  7]  The  further  allegations  in  the  com- 
plaint to  the  effect  that  for  more  than  twenty 
years  preceding  the  commencement  of  this 
action,  In  Water  District  No.  3,  the  waters  of 
the  Cache  la  Poudre  and  its  tributaries  have 
by  common  consent  of  the  water  appropria- 
tors  therein  been  used  and  employed  for  direct 
irrigation  during  the  period  from  the  15th  day 
of  AprU  of  each  year  to  the  15th  day  of  Sep- 
tember of  each  year,  and  that  from  the  15th 
day  of  September  of  each  year  to  the  I5th 
day  of  April  of  the  following  year  these  wa- 
ters have  been  given  over  to  storage,  are  re- 
lied upon  to  constitute  a  cause  of  action.  If 
it  be  true  that  such  custom  and  usage  has 
thus  prevailed  in  this  particular  water  dis- 
trict, it  is  directly  contrary  to  the  statute, 
and  cannot  therefore  be  established  for  any 
purpose.  12  Cyc.  1054 ;  Basey  v.  Gallagher, 
20  Wall.  670,  22  L.  Ed.  462.  Furthermore, 
the  Cache  la  Poudre  river,  which  comprises 
Water  District  8  of  Water  Division  1,  is  a 
tributary  of  the  South  Platte,  and  Its  waters 
are  waters  of  the  South  Platte,  and  they  can 
no  more  be  interfered  with  adversely  to  the 
rights  of  other  consumers  in  the  several  oth- 
er districts  in  that  division,  by  junior  reser- 
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voir  approprlaton,  than  can  the  waters  of 
the  South  Platte  proper,  imutediately  ad- 
jacent to  their  headgates.  And  even  it  the 
custom  and  usage  alleged  were  fully  and  sat- 
isfactorily established  by  competent  proof, 
It  would  not  bind  either  the  water  officials, 
or  consumers  of  water  from  the  same  streams 
in  the  several  other  districts  of  the  same  wa- 
ter division. 

In  McLean  t.  Farmers'  H.  L.  C.  &  R.  C!o., 
supra,  it  waa  said: 

"With  priorities  settled  it  became  necessary  to 
appoint  officials  whose  duty  it  is  to  distribute 
the  waters  of  a  stream  according  to  the  de- 
creed priorities  therein.  Their  functions  and 
authority  cannot  be  interfered  with  without 
ignoring  adjudication  decrees,  and  the  statutes 
relating  to  the  distribution  of  water  thereun- 
der, which  would  bring  about  the  conditions 
that  existed  prior  to  the  time  when  we  bad  any 
statutes  on  the  subject  relating  to  the  adjudi- 
cation of  rights  to  the  nse  of  water  or  its  dis- 
tribution by  officials  in  accordance  with  such 
adjudication.  The  laws  of  the  state  providing 
for  officials  to  distribute  the  waters  of  our 
streams  for  agricultural  uses  according  to  ad- 
judicated priorities  were  passed  for  the  pur- 
pose of  secaring  an  orderly  distribution  of  such 
waters,  and  to  prevent  breaches  of  the  peace 
which  would  inevitably  ensue  if  the  owners  of 
priorities  were  permitted  to  divert  and  divide 
tbe  waters  of  our  streams  according  to  tbeir 
ideas  of  their  adjudicated  rights  and  needs. 
These  laws  must  be  strictly  enforced  and  ob- 
served, and  the  courts  have  no  power  to  a'nnul 
them.'' 

In  Water  Supply  &  Storage  (3o.  v.  Larimer 
&  Weld  Reservoir  Co.,  26  Colo.  87,  53  Pac. 
386,  it  was  held  In  substance  and  effect  that 
the  tributary  from  which  a  junior  appropria- 
tor  takes  must  first  answer  to  a  senior  ap- 
propriator  from  the  main  stream.  In  Mc- 
Lean V.  Farmers'  H.  L.  C.  &  R.  Co.,  supra, 
on  authority  of  Lower  Latham  Ditch  Co.  v. 
Louden  Canal  &  Reservoir  Co.,  27  Colo.  267, 
60  Pac.  629,  83  Am.  St  Rep.  80,  speaking  to 
this  point,  it  was  said: 

"The  several  decrees  of  the  water  districts 
within  a  water  division  are  to  be  treated  as 
one,  and  the  water  distributed  among  them. 
It  is  the  duty  of  the  superintendent  of  a  water 
division  to  make  such  distribution  bj  direction 
to  the  water  commissioners  under  tus  control." 

The  foregoing  states  the  lawful  method  by 
which  water  is  to  be  distributed  to  users 
throughoat  a  division,  that  Is  according  to 
priorities,  not  for  a  single  water  district, 
bnt  for  tbe  entire  drainage,  as  the  statute 
provides.  PriorltieB  are  not  to  be  administer- 
ed by  regulations  resting  on  custom,  use  or 
agreement  between  irrigators  of  a  particular 
district,  where  their  enforcement  would  in- 
terfere with  the  rights  of  other  users  in  other 
water  districts  of  the  same  division.  That 
Is,  users  and  consumers  of  waters  for  irri- 
gation In  one  district  cannot  make  and  apply 
regulations  in  the  administration  of  their 
priorities  according  to  their  own  interpreta- 
tion of  them,  and  to  meet  their  needs  as  they 
think  they  should  be  met;  but  the  waters 
of  a  division  must  be  distributed  to  all  con- 
sumers under  the  uniform  rule  provided  by 
law. 

146  P.— 45 


The  demurrer  to  the  complaint  on  the 
ground  that  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendants,  who 
are  direct  irrigators,  are  not  stated,  should 
therefore  have  been  sustained. 

[S]  It  follows  from  what  has  already  been 
said  that  the  judgment  under  consideration 
must  be  reversed,  but  as  the  case  was  tried 
upon  Its  merits  it  is  not  only  proper,  but  to 
tbe  interest  of  all  parties  that  we  express 
ourselves  more  fully  and  directly  upon  the 
main  features  of  the  case. 

From  the  evidence,  and  the  record  as  a 
whole,  it  is  disclosed  that  the  decrees  of  the 
defendants,  direct  irrigators  in  Water  Dis- 
trict 1,  were  and  are  prior  in  time  and  use 
to  that  of  the  plaintiff,  and  that  such  decrees 
are  without  limitation  as  to  time  of  use.  The 
question  being  one  of  necessity  of  use,  the 
matter  of  season  alone  cannot  be  controlling. 
While  that  may  be  a  factor  bearing  upon 
such  necessity,  it  is  not,  and  cannot  be  made, 
the  sole  consideration.  To  permit  courts  to 
arbitrarily  fix  a  definite  season  when  water 
for  direct  irrigation  may  be  used  would  be 
to  allow  them  to  fasten  a  limitation  upon  a 
vested  right  not  attached  to  it  by  the  decree 
Itself,  or  by  any  constitutional  or  statutory 
provision  or  decision  of  this  court.  It  ap- 
pears that  all  these  decrees  have  been  in 
force  for  years,  and  that  water  has  been 
diverted  and  used  under  them  at  any  and  all 
times.  To  now  judicially  declare  that  Oie 
users  thereunder  can  divert  and  apply  water 
for  the  irrigation  of  their  lands  and  crops 
from  April  16th  to  October  Ist  of  each  year 
only,  is  in  effect  a  Modification  of  decrees 
vesting  property  rights,  which  have  been 
used  and  enjoyed,  without  such  limitation, 
for  upwards  of  26  years.  No  lawyer  would 
contend  for,  and  no  court  would  now  permit, 
such  a  modification  in  a  direct  proceeding  for 
that  purpose.  This  being  true,  how  can  It 
be  held  lawful  and  proper  for  the  court,  by 
the  indirect  method  of  dividing  the  year  Into 
seasons  for  direct  irrigation  and  for  storage, 
respectively,  to  accomplish  such  result?  It  is 
a  nniversally  accepted  legal  maxim  that 
courts  may  not  do  indirectly  that  which  they 
are  without  power  or  authority  to  do  direct- 
ly. These  decrees  had  no  time  limit  within 
which  use  could  be  made  of  them  when 
awarded.  Where,  and  with  what  tribunal, 
does  the  power  and  authority  now  lie,  after 
such  a  lapse  of  time,  to  arbitrarily  attach  to 
them'  such  limitation?  We  are  confidently 
of  the  opinion  that  courts  have  no  such  pow- 
er, and  that  the  question  of  the  division  of 
the  year  into  direct  Irrigation  and  storage 
seasons  is  not  a  Judicial  one.  In  the  very 
nature  of  things  no  season  can  be  judicially 
fixed  for  the  use  of  water  for  domestic  pur- 
poses, or  for  the  use  of  water  for  power  or 
manufacturing  purposes.  In  this  respect  tbe 
law  discloses  no  distinction  between  appro- 
priations for  agricultural  and  for  domestic 
and   manufacturing  purposes.    The    i^se   of 
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water  for  aU  tbese  purposes,  when  a  valid 
appropriation  has  been  made,  Is  limited  only 
by  the  law  of  necessity.  Appropriations  for 
each  of  tbese  beneficial  uses  take  effect  and 
may  be  enjoyed  by  the  rule  of  priority,  and 
under  the  Constitution  none  of  them  yields 
to  the  other  in  regard  to  date  by  reason  of 
the  character  of  use.  In  fifty  years  of  ex- 
perience in  practical  irrigation  in  this  state 
neither  the  Legislature  nor  this  court  has  at- 
tempted to  fix  an  arbitrary  season  for  direct 
irrigation.  Whether  the  Legislature  might 
do  so  is  not  before  us,  and  therefore  not 
only  is  not,  but  could  not  now  properly  be, 
determined.  That  question  is,  therefore,  left 
entirely  open  and  unaffected  by  this  decision. 

In  the  light  of  the  history  and  development 
of  this  all  important  industry,  consideration 
being  given  to  the  ditTerent  altitudes  of  the 
diCTerent  parts  of  the  state,  and  even  in  the 
different  water  divisions  thereof,  where  agri- 
cultural pursuits  are  carried  on,  varying 
climatic  conditions,  changes  in  the  character 
and  nature  of  the  seasons  from  year  to  year, 
difference  in  soil  and  variety  of  crops  grown, 
it  would  be  impossible  for  the  courts  to  lay 
down  a  uniform  rule  definitely  fixing  such  a 
season,  which  could  fairly  be  said  to  afford 
parties  interested  equal  protection  of  the 
law.  If  courts  may  arbitrarily  fix  a  season 
covering  the  period  from  April  15th  to  Oc- 
tober 1st  of  each  year,  why  may  they  not 
with  equal  propriety  designate  a  much  short- 
er season,  or  an  entirely  different  one?  If 
the  matter  is  to  be  left  to  the  courts  at  all, 
seasons  of  varying  length,  covering  different 
periods,  according  to  the  experience,  observa- 
tion, environments,  moods  and  caprice  of 
each  particular  Judge,  having  such  question 
under  consideration,  would  Inevitably  follow, 
resulting  possibly  in  Injustice  and  inequality, 
and  certainly  in  endless  conflict  and  confu- 
sion, with  attendant  strife  and  interminable 
litigation. 

[9]  Much  argument  has  been  indulged 
respecting  noneconomlcal  and  wasteful  use 
of  water.  As  we  view  the  allegations  of  the 
complaint,  these  questions  are  not  properly 
before  us.  For,  as  already  indicated,  and 
as  shown  by  the  decree  of  the  court,  this 
was  a  suit  to  have  the  time  of  use  of  the 
waters  of  the  Cache  la  Poudre  river  and  its 
tributaries  for  irrigation  purposes  divided 
Into  two  seasons,  during  one  of  which  they 
might  be  employed  for  direct  irrigation  and 
the  other  for  storage.  There  Is  no  pretence 
that  the  suit  was  one  to  restrain  waste,  or 
to  enforce  economical  use.  No  such  relief 
was  sought  or  given.  This  action  in  fact  is 
uot,  and  cannot  be,  one  for  these  purposes. 
An  action  of  such  a  character  could  only  be 
maintained  against  the  person  or  company 
guilty  of  unlawful  conduct  in  that  respect, 
or  against  those  who  Jointly  participate  in 
such  infractions  of  the  law.  Individuals, 
companies  or  corporations  guilty  of  separate 
or   independent   offenses   of  this   character 


could  not  properly  be  Joined  in  an  actlcm  for 
relief,  as  was  done  here.  Each  separate 
offender,  or  those  acting  Jointly,  would  be 
held  to  answer  for  his  or  their  own  wrong 
in  independent  actions.  In  this  connection 
It  may  not  be  amiss  to  state  that  it  is  not 
Intended  by  this  opinion  to  indicate  that 
direct  irrigators  are  to  be  allowed  to  take, 
have  or  receive  water,  under  their  decrees, 
in  excess  of  their  needs,  nor  are  they  to  be 
permitted  to  use  water  in  such  a  noneco- 
nomlcal way  as  to  amount  to  waste.  In  all 
such  cases  a  right/ of  action  by  a  Junior  ap- 
proprlator,  injured  by  that  character  of 
use,  may  be  maintained  and  relief  granted, 
upon  proper  allegations  and  proofs,  when 
water  officials  fail  or  decline  to  give  proper 
protection. 

This  court  recognizes  the  urgent  and  ever 
increasing  necessity  for  the  enforcement  of 
the  doctrine  of  economical  use  of  water  for 
irrigation,  as  it  has  consistently  done  in  the 
past,  and  urges  upon  the  officers  of  the  Jlaw, 
the  courts  and  users  and  consumers  of  water 
themselves,  ready  acquiescence  therein  and 
an  efficient  enforbement  thereof.  Whenever 
there  is  a  wasteful,  or  other  unnecessary  or 
unlawful  use  of  water,  it  should  be  promptly 
and  efficiently  dealt  with  under  the  law.  By 
this  opinion  the  rights  of  the  direct  irrigator 
are  in  no  sense  enlarged  or  broadened,  but 
they  are  only  declared  as  they  now  exist, 
and  hav«  existed  since  the  entry  of  their 
respective  decrees. 

It  is  also  urged  that  this  court  lias  recog- 
nized the  fact  that  there  may  be  a  limitation 
as  to  the  time  of  use  upon  decreed  appropria- 
tions of  water  for  irrigation,  wliich  is  true, ' 
but  this  has  occurred  only  when  the  decree 
Itself  fixed  the  limitation,  or  where  in  a 
proper  action  it  had  been  shown,  by  compe- 
tent evidence,  that  the  actual  use  had  been 
in  fact  so  limited.  Upon  the  whole  record, 
including  the  decrees  submitted  and  the 
proofs  adduced  respecting  the  diversion  and 
use  of  water  under  them,  the  situation  here 
appears  to  be  precisely  contrary  to  that 
shown  to  have  been  present  in  cases  where 
such  limitation  was  recognized. 

Other  matters  of  moment  and  engaging 
interest  have  been  most  ably  presented  in 
the  briefs  of  opposing  counsel,  but  they  are 
not  of  a  character  to  affect  or  alter  the 
views  of  the  court  as  already  indicated  upon 
the  fundamental  and  controlling  questions 
presented,  and  we  refrain,  therefore,  from 
consideration  of,  or  comment  upon,  them. 

The  Judgment  is  reversed  and  the  cause  re- 
manded to  the  trial  court  with  directions  to 
dismiss  the  complaint 

GARRIOUES,  J.,  dissents. 

WHITE,  J.,  concurs  in  the  reversal  of  the 
Judgment,  for  the  reason  that  the  complaint 
was  subject  to  the  demurrer  Interposed  by 
plaintiffs  in  error  upon  the  grounds  assigned 
therein.    He  expresses  no  views  upon  mat- 
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ters  discussed  in  tbe  opinion,  after  it  bad 
ouce  been  determined  that  tbe  complaint 
failed  to  state  a  cause  of  action. 

HILI4  J.,  not  participating. 


(58  Colo.  US) 

SOUTH    PLATTB    DITCH    CO.    et    aL    v. 

LARIMER  ft  WELD  RESERVOIR 

CO.    (No.  7530.) 

(Supreme-  C>ourt  of  Colorado.     Dec.   7,  1914. 

Rehearing  Denied  Jan.  4,  1916.) 

En  Banc.  Error  to  District  Court,  Larimer 
County ;   Harry  P.  Gamble,  Judge. 

Suit  by  Larimer  &  Weld  Reservoir  Company 
against  the  South  Platte  Ditch  Company  and 
others,  impleaded  with  Charles  W.  Comstock, 
State  Engineer,  and  others.  Decree  for  plain- 
tiff, and  said  defendants  bring  error.  Reversed 
ana  remanded. 

Allen  ft  Webster,  of  Denver,  for  plaintiffs 
in  error.  L.  R.  Rhodes  and  R.  W.  Fleming, 
both  of  Ft  CJoUins,  for  defendant  in  error. 

BAILED,  J.  Tbe  action  was  brought  by 
the  defendant  in  error  against  the  State  Engi- 
neer and  other  water  officials,  in  which  plain- 
tiffs in  error,  direct  irrigators  in  Water  Dis- 
trict No.  84  of  Division  No.  1,  were  after- 
ward made  defendants.  The  complaint  is  the 
same  as  fbat  in  cause  No.  7582,  Charles  W. 
Comstock,  State  Engineer,  et  aL,  Plaintiffs  in 
Error,  v.  Larimer  &  Weld  Reservoir  Co.,  De- 
fendant in  Error,  145  Pac.  700,  decided  at  the 
present  term  of  this  court.  A  general  and 
special  demurrer  by  plaintiffs  in  error  to  the 
complaint  was  overruled.  They  elected  to  stand 
upon  the  demurrer,  and  a  decree,  as  prayed,  was 
rendered  by  the  court  against  them  with  costs, 
and  they  bring  the  case  here  for  review.  The 
complaint  in  tbe  case  cited  was  held  obnoxious 
to  a  like  attack,  and  the  reasons .  there  given 
are  controlling  here.  Therefore,  upon  tbe  au- 
thority of  that  decision,  the  judgment  is  re- 
versed and  the  cause  remanded  with  directions 
to  dismiss  tbe  complaint. 

Reversed  and  remanded. 

GARRIGUES,  J.,  dissents.  HJLL,  J.,  not 
participating. 


(58  Colo.  344) 

GENERAL  FILM  CO.  v.   McAFEE,   Sheriff. 

(No.  8188.) 
(Supreme  C!onrt  of  Colorado.  Jan.  4,  1916.) 
Jttbt  (i  67*)— IMPANKICTO— Duty  of  Sheriff. 
Rev.  St.  1908,  |  1298,  declaring  that  the 
coroner  shall  serve  and  execute  all  process  when 
the  sheriff  is  a  party,  is  mandatory,  and  where 
the  sheriff,  who  was  defendant,  summoned  a 
panel,  the  panel  should  be  dismissed  and  a  new 
venire,  to  be  summoned  by  the  coroner,  ordered. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  291-302,  306;  Dec.  Dig.  §  67.»] 

Bn  Banc.  Error  to  Weld  County  Court; 
Herbert  M.  Baker,  Judge. 

Action  by  the  General  Film  Company 
against  S.  J.  McAfee,  Sheriff  of  Weld  Coun- 
ty, begun  In  Justice  court  and  appealed  to 
the  county  court  There  was  a  Judgment  in 
tbe  county  court  for  defendant,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

Dana  &  Blount,  of  Denver,  and  Mann  ft 
Mann,  of  Greeley,  for  plaintiff  in  error. 


BAILEY,  J.  On  May  10,  1912,  the  General 
Film  Company  brought  suit  In  a  Justice's 
court  of  Weld  county  against  S.  J.  McAfee, 
as  sheriff,  and  recovered  Judgment  for  pos- 
session of  certain  personal  property,  which 
the  latter  held  in  bis  custody  und,er  levy  of 
an  execution  theretofore  issued  to  blm  up- 
on a  Judgment  entered  in  a  court  of  record  in 
an  action  between  other  parties. 

The  defendant  appealed  the  case  to  the 
county  court  Plaintiff  moved  in  that  court 
to  dismiss  a  special  panel  of  Jurors  which 
had  been  theretofore  snmmoned  by  the  de- 
fendant, as  sheriff,  to  try  the  cause,  and 
also  moved  that  a  special  venire  issue,  di- 
rected to  tbe  coroner  of  the  county  to  sum- 
mon Jurors,  upon  the  ground,  among  oth- 
ers, that  the  sheriff  was  a  party  to  tbe  ac- 
tion. This  motion  was  overruled,  whereupon 
plaintiff  declined  to  appear  further.  De- 
fendant moved  for  Judj^ent,  which,  after 
evidence  as  to  tbe  value  of  tbe  property,  was 
rendered  In  his  favor.  Plaintiff  brings  that 
Judgment  here  for  review. 

Whether  It  was  error  for  the  court  to  re- 
fuse to  dismiss  the  panel  of  Jurors  which  the 
defendant,  as  sheriff,  had  summoned,  and 
direct  a  special  venire  to  the  coroner,  pur- 
suant to  tbe  motion  of  tbe  plaintiff,  is  tbe 
sole  question  to  be  determined.  Section 
1298,  R.   S.  1908,  reads  as  follows: 

"Every  coroner  shall  serve  and  execute  pro- 
cess of  every  kind  and  perform  all  other  duties 
of  the  sheriff  when  tbe  sheriff  shall  be  a  party 
to  the  case,  *  •  •  and  in  all  such  cases  he 
shall  exercise  the  powers  and  proceed  in  the 
same  manner  as  prescribed  for  the  sheriff,  in 
the  performance  of  similar  duties." 

The  sheriff  was  tbe  defendant  In  tbe  ac- 
tion. Tbe  statute  provides,  in  clear  terms, 
tbat  In  such  case  the  coroner  shall  execute 
process  of  every  kind  and  perform  all  other 
duties  of  the  sheriff.  The  statute  Is  man- 
datory, and  wben  tbe  court's  attention  was 
directed  to  the  fact  tbat  tbe  sheriff  was  the 
defendant.  It  should  have  dismissed  the  spe- 
cial venire  and  Issued  a  new  one,  directed  to 
the  coroner  to  summon  a  Jury  to  try  the 
case,  as  by  statute  expressly  provided. 

The  Judgment  is  reversed  and  tbe  cause 
remanded  with  directions  to  try  tbe  question 
of  title  to  tbe  property  in  dispute  according 
to  law,  and  In  conformity  with  tbe  views 
herein  expressed. 

Reversed  and  remanded. 

(68  Colo.  313) 
DENVER  TRACKAGE  ft  IMPROVEMENT 
CO.  V.  COLORADO  &  S.  RY.  CO. 
(Na  7764.) 

(Supreme  Court  of  Colorado.     Jan.  4,   1915.) 

1.  Appeal  and  Ebbob  (§  1011*)— Findinos— 

conclvbivenkss. 

A  finding  on  conflicting  testimony  cannot 
be  disturbed  on  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3983-3989;  Dec.  Dig.  J 
1011.»] 


•For  other  cases  see  ssme  topic  and  lectloii  NUMBER  la  Dm.  Dig.  A  Am.  Dig.  Key-No.  Series  4  Rep'r  IndszM 
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i.  Deeds  (i  118*)— Pbopebtt  Included— Bv- 

IDESCB. 

In  a  suit  to  qniet  title  by  plaintiff  holding 
under  a  tax  deed  against  defendant  holding 
under  a  valid  deed,  evidence  held  to  sustain  a 
finding  that  plaintiff's  deed  did  not  embrace  the 

Sroperty  in  controversy  included  in  defendant's 
eed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  {  118.*] 

3.  ADVBBSB     PO88ESSI0K     (S     70*)— GOLOB     OT 

Bev.  St.  1908,  H  4089,  4090,  providing 
that  ever;  person  in  the  actual  possession  oi 
lands  under  color  of  title  made  in  good  faith, 
and  who  shall  for  seven  successive  years  con- 
tinue in  the  possession  and  pay  all  taxes, 
shall  be  adjudged  the  legal  owner,  etc.,  super- 
sede Mills'  Ann.  St.  1891,  {{  2923,  2924,  pro- 
viding that  every  person  in  the  peaceable  pos- 
session of  lands  who,  under  color  of  title  made 
in  good  faith,  shall  pay  all  taxes  for  five  suc- 
cessive years,  shall  be  adjudged  the  owner,  but 
a  tax  deed  which  does  not  include  premises  in 
controversy  ia  not  color  of  title  as  to  them. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  U  45&-4e2;  Dec.  Dig.  | 
79.*] 

4.  Taxation  ()  804*)— Tax  Titlb— Statuto- 
bt  pb0ti8i0n8. 

Rev.  St.  1908,  §  5733,  providing  that  an 
action  for  land  sold  for  taxes  shall  not  lie  un- 
less brought  within  five  years  after  the  ex- 
ecution and  delivery  of  the  tax  deed,  does  not 
apply  where  a  tax  deed  relied  on  by  plaintiff 
to  quiet  title  to  land  does  not  embrace  the  land 
held  by  defendant  under  a  valid  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  1691,  1592;  Dec  Dig.  §  804.*] 

Error  to  District  Court,  Denver  County; 
Harry  C.  Riddle,  Judge. 

Action  by  the  Denver  Trackage  &  Improve- 
ment Company  against  the  Colorado  &  South- 
em  Railway  Company.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Affirmed. 

Thomas  &  Thomas,  of  Denver,  for  plaintiff 
In  error.  B.  B.  Whitted,  A.  S.  Brooks,  and 
T.  M.  Stuart,  all  of  Denver,  for  defendant 
in  error. 


OABBERT,  J.  A  dispute  having  arisen 
between  the  twrtlea  to  this  proceeding  over 
the  ownership  of  a  tract  of  land,  plaintiff 
in  error  brought  an  action  to  enjoin  defend- 
ant in  error  from  taking  irasaession  of  the 
property  and  to  quiet  title.  The  Judgment 
was  In  favor  of  defendant,  declaring  It  to 
be  the  owner  of  the  premises  and  entitled  to 
the  possession  thereof. 

Plaintiff  deraigned  title  through  a  tax  deed, 
from  which  It  appears  the  tract  was  assess- 
ed, sold  for  taxes,  and  conveyed  by  the  tax 
deed  under  the  following  description : 

"That  part  of  block  2,  not  subdivided,  lying 
southeast  of  lot  21  and  north  of  the  line  of  the 
congressional  grant,  in  block  2,  in  Kasserman's 
addition  to  the  city  of  Denver. 

Defendant  deraigned  title  by  deed  contain- 
ing the  following  description: 

"Beginning  at  a  point  where  a  line  drawn 
through  the  center  of  the  easterly  pier  of  the 
Fifteenth  street  bridge  intersects  the  line  of 
Fifteenth  street  on  the  south  side,  and  running 


thence  in  a  line  at  right  angles  to  Fifteenth 
street  to  a  point  where  said  perpendicular  to 
Fifteenth  street  intersects  the  south  line  of 
section  28,  township  3  south,  of  range  68  west: 
thence  from  said  point  of  intersection  with  said 
south  line  of  said  section  28  to  the  intersection 
of  said  sooth  line  with  the  said  soath  line  of 
Fifteenth  street;  thence  along  said  south  line 
of  Fifteenth  street  to  the  point  of  lieginning." 

[1,  2]  Both  deeds  appear  to  be  regular 
and  valid,  and  the  crucial  question  is  wheth- 
er the  description  In  each  covers  the  same 
tract  If  they  do,  plaintiff  Is  the  owner  of 
the  tract  involved,  and  entitled  to  its  posses- 
sion; otherwise  not 

In  February,  1871,  Steven  D.  Kasserman 
was  the  owner  of  the  B.  ^  of  the  S.  W.  % 
of  section  28,  township  3  south,  range  68 
west  which,  according  to  the  plat  on  file 
in  the  office  of  the  county  clerk  of  the  city 
and  county  of  Denver,  he  laid  out  and  plat- 
ted Into  lots,  blocks,  and  tmsnbdivlded  por- 
tions, under  the  name  of  Kasserman's  addi- 
tion to  the  dty  of  Denver.  The  South  Platte 
river  runs  diagonally  across  the  southeaster- 
ly portion  of  the  80  in  question,  and  the 
tract  in  dispute  lies  south  of  the  river.  The 
land  conveyed  by  defendant's  deed  is  definite- 
ly described  by  metes  and  bounds,  without 
reference  to  lot,  block,  or  addition.  The  de- 
scription in  the  deed  of  plaintiff  is  also  def- 
inite, and  embraces  the  tract  in  dispute,  if 
block  2  extends  across  the  river  to  the  line 
of  the  congressional  grant ;  so  that  the  ques- 
tion uiwn  which  the  rights  of  the  parties 
must  be  determined  is  to  ascertain  the  south- 
erly line  of  block  2.  It  Is  clear  from  the  plat 
that  ail  blocks  platted  east  of  Fifteenth 
street  which  runs  through  the  addition,  only 
extend  to  the  northwest  or  left  bank  of  the 
river,  that  is  to  say,  they  are  wholly  locat- 
ed on  the  north  side  of  the  river,  and  we 
think  from  the  same  source  it  is  equally 
clear  that  the  south  boundary  line  of  block 
2  Is  the  same  as  the  other  blocks,  namely, 
the  northwest  or  left  bank  of  the  river,  and 
does  not  include  any  land  on  the  south  side 
of  the  river,  because  It  appears  from  the 
plat  that  the  left  bank,  which  is  the  souther- 
ly Une  of  all  the  blocks  mentioned,  is  def- 
initely fixed  by  a  meander  line  Indicating 
the  left  bank  of  the  stream.  There  is  a  fur- 
ther reason,  however,  which  is  conclusive 
upon  this  court  in  determining  the  souther- 
ly line  of  block  2.  The  trial  court  found,  as 
a  fact,  from  oral  testimony  In  connection  with 
the  plat,  that  this  boundary  was  the  left 
bank  of  the  river.  Each  side  produced  wit- 
nesses, some  of  whom,  from  an  insiiection 
of  the  plat,  testified  that  the  southerly  line 
of  the  block  was  the  left  bank  of  the  river, 
and  others,  the  line  of  the  congressiona] 
grant  This  testimony  was  Introduced  upon 
the  theory  that  the  southerly  line  of  block 
2  was  not  definitely  fixed  by  the  plat  We 
think  the  plat  shows  that  this  line  is  the 
left  bank  of  the  river,  as  previously  stated, 
but  assuming  that  the  plat  was  so  indefinite 
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and  uncertain  tbat  the  question  of  the  south- 
erly boundary  line  of  block  2  was  a  subject 
upon  which  It  was  competent  to  hear  oral 
testimony,  then  the  finding  of  fact  by  the 
trial  court   upon   the    conflicting   testimony 
cannot  be  disturbed  on  review.    In  nearlj;  all 
of  our  reports  cases  may  be  found  wherein 
It  is  announced  that  a  finding  of  fact,  In  snch 
circumstances,  is  conclusive  upon  this  court 
FlaintiS  and  bis  predecessor  have  acted 
entirely  in  good  faith,  but  the  purchaser  at 
the  tax  sale  and  the  assignee  of  the  certificate 
of  sale  have  been  misled  by  the  action  of 
the  assessor,  who  In  1883  assumed  to  replat 
a  part  of  block  2,  as  shown  by  a  copy  of 
the  block  book  prepared- for  that  year.    Ac- 
cording to  the  plat  filed  by  Kasserman,  the 
southerly  line  of  lot  21  in  block  2  was  the 
meander  of  the  left  bank  of  the  river.    The 
assessor,  however,  assumed  that  the  souther- 
ly line  of  lot  21  was  another  line  not  appear- 
ing upon  the  plat,  which  would  make  the 
width  of  the  west  front  of  that  lot  the  same 
as  others  in  the  block,  and  In  his  block  book 
drew  this  imaginary  line,  which  left  a  small 
triangular  piece  between  that  line  and  the 
river,  the  southwest  corner  of  which  was  the 
north  line  of  the  congressional  grant.    The 
tax  sale,  under  which  piaintitf  claims  the 
property,  was  for  the  delinquent  taxes   of 
1883,  but,  in  the  circumstances  above  nar- 
rated, It  is  clear  that  the  tract  sold  was  the 
triangular  piece  above  mentioned,  which,  in 
fact,  was  a  part  of  lot  No.  21  in  block  2. 
In  other  words,  It  appears  from  the  block 
book  that  the  assessor  In  1883  assessed  the 
triangular  piece  shown   by   the   block  book 
for  that  year,  lying  between  what  he  assum- 
ed to  be  the  southerly  line  of  lot  21  and  the 
river,  as  the  unsubdivlded  part  of  block  2, 
lying  southeast  of  lot  21,  and,  Inasmuch  as 
it  is  apparent  from  the  plat  filed  by  Kas- 
serman that  the  southerly  Une  of  block  2 
was  the  left  bank  of  the  river.  It  follows 
that  it  was  this  triangular  tract  which  was 
sold  for  the  taxes  of  1883.    Another  signifi- 
cant fact  la  that,  had  It  been  the  intention 
of  the  assessor  to  assess  the  premises  in 
dispute,  he  would  not  have  assumed  to  plat 
the  triangular  tract  to  which  we  have  refer- 
red, but  would  have  assessed  It  as  that  por- 
tion of  block  2  not  subdivided,  lying  south 
of  lot  No.  21,  without  reference  to  the  con- 
gressional grant  line. 

[3]  Plaintiff  relies  upon  the  provisions  of 
sections  2923  and  2924,  MUls'  Statutes  1891, 
which  provide,  in  substance,  that  every  per- 
son in  the  peaceable  and  undisputed  pos- 
session of  lands,  under  claim  and  color  of 
title,  made  in  good  faith,  or  whenever  any 
person  having  color  of  title  made  In  good  faith 
to  vacant  lands,  shall  pay  all  taxes  legally 
assessed  thereon  for  five  successive  years, 
be  shall  lie  deemed  and  adjudged  the  owner 
of  such  land  to  the  extent  and  according  to 
the   purport  of  his  paper  title.     These  aec- 


tiona  were  repealed  in  1893,  and.  In  Ilea  there- 
of, what  are  now  sections  4089  and  4090, 
R.  S.  1908,  enacted.  Ballard  v.  Qolob,  34 
Colo.  417,  83  Pac.  376.  So  far  as  any  ques- 
tion is  Involved,  they  require  the  payment 
of  taxes  for  seven  successive  years  under 
color  of  title  made  in  good  faith,  but,  in  the 
circumstances  of  this  case,  do  not  aid  plain- 
tiff In  establishing  his  title  to  the  disputed 
premises,  for  the  reason  tbat  ibe  tax  deed, 
under  which  plaintiff  claims  did  not  Include 
these  premises,  and  hence  did  not  constitute 
color  of  title  to  them.  Langhlin  ▼.  City  of 
Denver,  24  Colo.  265,  60  Pac.  917. 

[4]  Neither  does  section  5733,  R.  S.  1908, 
which  provides  that  an  action  for  the  re- 
covery of  land  sold  for  taxes  shall  not  He, 
unless  brought  within  five  years  after  the 
execution  and  delivery  of  the  tax  deed,  have 
any  application,  because  the  snbject-matter 
of  controversy  was  not  sold  for  the  taxes 
of  1883.  In  other  words,  the  rights  of  the 
parties  are  not  dependent  upon  the  validity 
of  the  tax  deed,  but  whether  it  embraces 
the  premises  involved. 

In  brief,  as  previously  stated,  the  right  of 
plaintiff  to  the  premises  in  dispute  depends 
upon  whether  block  2  extends  south  of  the 
river,  and,  as  it  does  not,  none  of  the  sec- 
tions of  the  statute  of  limitations  consider- 
ed are  applicable,  and  cannot  be  made  the 
basis  upon  which  plaintiff  can  assert  title. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSER,  a  J.,  and  OARRIGUES,  J.,  con- 
cur. 

(27  Colo.  A.  41») 
LAUKR  V.  KAUFMAN.    (No.  40770 
(Court  of  Appeals  of  Colorado.    Jan.  11, 1915.) 
Joint  AovixrruBKS  (|  6*)— Settlemknt— Bvi- 

DXNOB. 

In  a  suit  involving  a  settlement  of  land 
transactions  between  plaintiff  and  defendant, 
evidence  held  insufficient  to  show  tbat  the  land 
received  by  defendant  was  more  valuable  than 
tbat  received  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Joint  Ad- 
ventures, Out  EHg.  {  7 ;   Dec.  Dig.  §  5.*] 

Error  to  District  Court,  Rio  Grande  Coun- 
ty;   (Thas.  C.  Holbrook,  Judge. 

Action  by  Ferdinand  H.  Lauer  against 
Charles  W.  Kaufman,  who  connterclalmed. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  error.    Afllrmed. 

Jesse  Stephenson,  of  Monte  Vista,  for 
plaintiff  in  error.  Corlett  &  CJorlett,  of  Monte 
Vista,  for  defendant  in  error. 

MORGAN,  J.  Action  was  commenced  by 
Mr.  Lauer,  Mardi  80,  1913,  in  the  lower 
court,  for  contribution  in  the  amount  of  one- 
third  of  what  he  had  been  compelled,  to  pay 
on  some  promissory  notes  signed  by  him  and 
the  defendant  Kaufman,  on  a  two-thirds  and 
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one-third  liability,  reapectlTely.  Defendant 
admitted  his  liability  to  the  plaintiff  In  the 
amount  sued  for,  but  pleaded,  by  way  of 
counterclaim,  that  plaintiff  was  Indebted  to 
him  in  a  much  larger  sum,  on  account  of 
certain  transactions,  or  Joint  dealings,  in 
lands.  The  issues  therefore  came  on  upon 
the  contentions  of  the  parties  In  reference  to 
a  settlement  of  such  transactions.  The  lower 
conrt  sitting'  without  a  Jury,  found  that 
plaintiff  owed  the  defendant  $2,000  on  a  Just 
settiement  of  their  land  transactions,  and 
that  defendant  owed  the  plaintiff  $S55.43  on 
the  notes ;  and,  on  such  finding,  entered  Judg- 
ment against  the  plaintiff  for  the  difference, 
$1,444.57,  and  apportioned  the  costs  equally 
between  them.  Plaintiff  sued  out  the  writ  of 
error. 

The  plaintiff  and  defendant,  owning  some 
lands  in  Colorado  (the  plaintiff  an  undivided 
two-thirds  and  the  defendant  an  undivided 
one-third  interest  therein),  traded  the  same 
for  some  lands  and  other  property  in  Kan- 
sas. The  notes  upon  which  the  suit  Is  based 
were  given  in  payment  to  some  real  estate 
agents  for  commissions,  the  plaintiff  being  li- 
able for  two-thirds  and  the  defendant  for 
one-third  thereof,  and  about  which  there  was 
no  dispute.  The  defendant  refused  to  pay  his 
part  of  these  notes  because  of  a  dispute  over 
a  settlement  and  division  of  the  proceeds  of 
the  property  which  they  traded  for,  which 
consisted  of  cash  and  securities,  and  two 
sections  of  land,  in  different  counties,  and 
one  piece  of  town  property ;  the  conveyances 
of  the  land  being  made  whereby  one  section 
and  the  town  property  were  conveyed  to  the 
plaintiff  and  the  other  section  to  the  defend- 
ant Both  admitted  that  the  town  property 
was  conveyed  to  the  plaintiff  to  hold  for  the 
use  of  both  of  them  on  the  one-third  and  the 
two-thirds  basis,  and  the  dispute  arose  as  to 
the  purpose  and  intention  in  conveying  the 
two  sections,  one  to  each  of  them  respective- 
ly. The  plaintiff  claims  that  they  agreed  to 
take  one  section,  each,  and  hold  the  same  In 
absolute  ownership,  and  that  each  section 
was  so  received  and  taken  by  each  of  them  as 
a  credit  upon,  or  partial  distribution  of,  their 
Joint  interests,  at  a  valuation  of  $12,800,  to 
eadi  of  them;  and,  in  all  of  the  plaintiff's 
statements  of  account,  upon  which  some  set- 
tlements had  been  made  between  them,  the 
plaintiff  charged  the  defendant  with  having 
received,  as  part  of  his  Interest  in  the  pro- 
ceeds of  their  Joint  property,  the  sum  of  $12,- 
800  (the  trade  value  of  the  section  conveyed 
to  him),  and  charged  himself  with  the  same 
amount  for  the  section  he  had  taken.  Both 
admitted  that  the  two  sections  of  land  were 
taken.  In  the  trade,  upon  an  Inflated  value, 
much  greater  than  the  actual  value  thereof. 
It  may  be  seen  that  a  loss  would  be  sus- 
tained in  so  taking  and  accepting  these  two 
sections 'at  a  valuation  of  $12,800  which  loss 
would  be  the  difference  between  the  actual 
and  the  trade  value.  The  defendant  contends 
that  the  two  sections  were  so  conveyed,  for 


convenience  only,  and  that  each  of  tbeni  held 
the  same  upon  the  one  and  the  two  thirds 
basis;  and  objected  to  being  charged  with 
having  received  $12,800,  by  way  of  the  sec- 
tion of  land  so  conveyed  to  him,  because  be 
would  thus  lose  one-half  Instead  of  one-third 
of  the  difference  between  the  trade  value  and 
the  actual  value  thereof. 

The  setUements  made  between  the  par- 
ties, prior  to  the  suit,  were  made  upon  a  long 
Itemized  statement,  made  oat  by  the  plain- 
tiff, which  was  presented  at  the  trial,  and 
agreed  upon,  except  a  charge  against  the 
defendant  of  $12,800,  on  account  of  the  sec- 
tion of  land  so  conveyed  to  him.  This  item 
was  disputed  by  the  defendant,  for  tlie  rea- 
son heretofore  stated. 

The  lower  court  took  defendant's  view  of 
the  dispute,  and  found  that  the  two  sections 
were  conveyed  to  the  parties,  separately,  for 
convenience,  only ;  that  the  actual  value  was 
Just  one-half  of  the  trade  value;  that  they 
were  conveyed  and  held  for  the  Joint  use  of 
both,  according  to  the  one  and  the  two  thirds 
interest;  and  that  the  plaintiff  should  sus- 
tain two-thirds  of  the  loss  and  the  defend- 
ant one-third  thereof.  There  is  no  conclu- 
sive evidence  against  these  findings,  and,  as 
these  were  the  only  issues  in  the  case,  the 
findings  thereupon  are  decisive  of  the  con- 
troversy. The  lower  court,  in  rendering  the 
Judgment,  permitted  each  party  to  retain 
the  sections  so  conveyed  at  a  valuation  of 
one-half  of  the  trade  value,  and  thereby,  nec- 
essarily, found  that  the  amount  charged  in 
the  settiement  against  the  defendant  of  $12,- 
800,  as  having  been  received  by  Iiim,  was  er- 
roneous. The  court  then  adjusted  the  set- 
tlement, as  heretofore  stated,  by  finding  that 
the  plaintiff  owed  defendant  an  estimated 
amount  of  $2,(X)0,  by  reason  of  the  incorrect 
charge,  and  then  deducted  from  this  the 
$555.43,  which  defendant  admitted  he  owed 
plaintiff  on  the  notes,  and  gave  defendant 
judgment  for  the  difference  of  $1,444.57. 

The  only  error  counsel  for  plaintiff  con- 
tends that  the  lower  court  made  (aside  from 
the  finding  that  the  tiUe  was  taken,  individ- 
ually, for  convenience,  only)  Is  that  the  court 
erred  In  not  finding  the  actual  value  of  both 
these  sections  before  adjusting  the  loss  be- 
tween the  parties,  claiming  that  the  evi- 
dence shows  that  the  section  defendant  ob- 
tained was  of  greater  value  than  the  other. 
There  is  no  evidence  that  one  section  was 
of  any  greater  value  than  the  other,  except 
a  statement  claimed  to  have  been  made  by 
the  defendant,  at  the  time  the  two  sections 
were  conveyed,  that  he  received  the  better 
one  of  the  twa  However,  the  plaintiff  tes- 
tified that  he  and  the  defendant  valued  the 
two  sections  at  about  one-half  of  the  amount 
at  which  they  were  taken  in  the  trade.  The 
defendant  testified  that  the  two  sections  were 
both  of  the  same  value.  Two  other  witness- 
es testified  that  the  valuation  of  the  two  sec- 
tions was  about  $10  an  acre  (which  was  one- 
half  of  the  trade  value),  but  neither  of  them 
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testified  that  one  was  ot  any  greater  value 
than  the  other.  The  lower  court  was  there- 
fore Justified  in  finding  that  both  sections 
were,  practically,  of  the  same  value,  and  in 
estimating  the  actual  value  thereof  at  one- 
half  of  the  trade  value.  It  appears  there- 
fore that  the  claim  of  the  plaintiff  that  the 
defendant  received  $12,800  by  taking  his  sec- 
tion is  not  Justified;  the  defendant  would  be 
mulcted  In  a  loss  of  the  difference  between 
one-half  and  one-third  of  the  loss  Incurred, 
by  reason  of  being  charged  with  the  full  trade 
value,  which  was  twice  the  actual  value  of 
the  land.  The  total  loss  to  both  was  $12,- 
800,  and  defendant's  loss  should  be  only  one- 
third  of  this  sum,  or  $436%,  while  plain- 
tiff's charge  against  him  made  blm  lose  $6,- 
400,  or  a  loss  of  over  $2,000  more  than  he 
should  lose;  and,  as  there  was  no  dispute 
over  the  other  items  in  the  plaintifTs  state- 
ment of  the  account  between  him  and  the 
defendant,  the  court  allowed  the  defendant 
Judgment  against  the  plaintiff  for  such  $2,- 
000,  and,  after  deducting  the  amount  ow^ 
ing  by  the  defendant  to  the  plaintiff  on  the 
notes,  entered  Judgment  In  defendant's  favor 
for  the  balance.  This  was  a  fair  and  rea- 
sonable conclusion,  and,  being  based  upon 
the  evidence,  it  must  be  sustained. 
Judgment  affirmed. 

(26  Colo.  A.  BOO)  •==■ 

PEOPLE  ex  rel.  HUNTER  v.  CANON, 

County  Treasurer.     (No.  4182.) 

(0>nrt  of  Appeals  of  Colorado.    Jan.  11, 1916.) 

Affeal  and  Ebbob  (I  781*)  — Moot  Qcxs- 

TioNs— Dismissal  of  Wbit. 

Where  plaintiff  in  error  made  no  applica- 
tion for  a  supersedeas,  or  for  a  further  stay  of 
execution,  and,  after  the  stay  granted  bad  ex- 
pired, paid  the  debt  the  collection  of  which  was 
sought  to  be  enjoined,  leaving  no  live  issue  for 
adjudication,  the  writ  would  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  63-80,  3122;  Dec.  Dig.  t 
781.*] 

Error  to  District  (Tourt,  Mesa  County; 
Thomas  J.  Black,  Judge. 

Action  by  the  People,  on  relation  of  J(din 
B.  Hunter,  against  Benton  Cancw,  Treasurer 
of  Mesa  County,  Colorado.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Mo- 
tion to  dismiss  sustained. 

William  Welser,  Geo.  Bullock,  and  L.  U 
Morrison,  all  of  Grand  Junction,  for  plaintiff 
In  error.  John  H.  Fry  and  Wilbur  V.  Den- 
lous,  both  of  Denver,  and  John  F.  Halderman, 
of  Grand  Junction,  for  defendant  in  error. 

PER  CURIAM.  It  appears  from  the  mo- 
tion to  dismiss  the  writ  of  error  herein  and 
the  affidavit  filed  therewith,  and  from  the 
oral  argument  and  typewritten  brief  of  the 
defendant  in  error,  and  from  the  record  it- 
self, that  the  plaintiff  in  error,  although  a 
stay  of  execution  for  30  days  was  granted  in 
the  lower  court,  has  made  no  applicati<»i  for 


a  supersedeas,  or  for  a  farther  stay  of  execu- 
tion, and  that  the  said  30  days  has  long  since 
expired.  It  appears  further  that  the  defend- 
ant, after  the  30  days'  stay  of  execution  ex- 
pired, paid  the  Indebtedness  sought  to  be  en- 
Joined  and  prevented,  thus  leaving  no  live  is- 
sue for  adjudication. 

For  these  reasons  the  motion  to  dismiss  the 
writ  of  error  is  hereby  sustained,  and  the 
writ  dismissed. 

'  (26  Colo.  A.  488) 

PAULSEN  V.  ROURKE.    (No.  4107.) 
(Court  of  Appeals  of  Colorado.    Jan.  11,  1915.) 

1.  Brokebs   (I  88*)— Compensation— AcTKON 

— DiEECTED    VEBDICT. 

In  an  action  for  a  broker's  commission,  it 
was  improper  to  direct  a  verdict  for  defendant 
at  tbe  close  of  plaintifTs  testimony  on  the 
ground  that  the  agency  had  been  revoked  by  a 
sale  through  another  agent,  where  the  only  evi- 
dence of  that  fact  was  plaintiff'^  testimony  that 
defendant's  excuse  for  failure  to  perform  was 
that  he  had  sold  through  another,  since  the 
burden  of  proving  revocation  was  upon  the  de- 
fendant, and  testimony  that  he  had  stated  that 
he  had  sold  through  another  was  not  proof  of 
that  fact. 

[Kd.  Note. — For  other  cases,  see  Brokers. 
Cent.  Dig.  SS  121,  123-130;    Dec.  Dig.  S  88. •] 

2.  Bbokers  (g  49*)— Bight  to  Coupensation 
—Compliance  with  Contbaot. 

Where  tbe  written  memorandum  of  a  real 
estate  broker's  agency  contract  provided  that 
the  purchaser  should  pay  a  certain  sum  in  cash, 
but  the  owner  told  Uie  broker  to  take  all  tbe 
cash  he  could  get,  the  procuring  of  a  purchaser 
who  agreed  to  pay  one-half  of  the  purchase 
price  in  cash,  which  was  more  than  the  stated 
amount,  was  a  sufScient  compliance  with  the 
terms  of  the  brokerage  contract  to  entitle  the 
broker  to  his  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers,' 
Cent  Dig.  H  70-72;  Dec.  Dig.  |  49.*] 

3.  Bbokebs  (S  63*)— Actions  fob  (Compensa- 
tion—DoFENSKa 

A  landowner  cannot  defeat  an  action  for  a 
broker's  commission  by  a  claim  that  the  con- 
tract witli  the  proposed  purchaser  was  unsat- 
isfactory, where  liis  only  excuse  for  not  accept- 
ing it  was  that  he  had  already  sold  to  another. 
I  Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  g§  79,  81,  94-96 ;   Dec.  Dig.  $  63.*] 

4.  Bbokebs  (S  88*)— Actions  fob  (Tompenba- 
TioN— Sufficiency  of  Bvidbctce— Ability 
OF  Pubchaseb. 

The  uncontradicted  testimony  of  a  prospec- 
tive purchaser  that  he  had  sufficient  collateral 
from  which  to  make  the  cash  payment  required 
is  sufficient  to  take  to  the  jury  tbe  question  of 
his  ability  to  perform  tlie  contract  so  as  to  en- 
title the  broker  to  his  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  U  121, 123-130;  Dec.  Dig.  |  88.*J 

5.  Bbokebs  (|  14*)  —  Aobncy  —  Bzclubivb 
Agency. 

Where  the  owner  of  land  gave  a  broker  a 
definite  time  within  which  to  procure  a  purchas- 
er, the  broker  had  an  exclusive  agency,  even  if 
the  owner  could  make  a  sale  himself,  and  is  en- 
titled to  his  commission  if  be  procured  a  pur- 
chaser within  tbe  stated  time,  though  after  the 
owner  bad  sold  tbe  land  through  another  bro- 
ker, especially  where  the  owner  stated  in  reply 
to  a  question,  that  the  broker  was  the  only 
agent  who  had  the  land  listed. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  S  13;  Dec.  Dig.  {  14.*) 
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6.  Tbiai.  (SI  139,  leg*)— Taking  Ca8«  Fboic 
JUBT— Directed  Vebdict— NoRStriT. 

The  trial  cpart  should  never  direct  a  rer- 

dict  or  grant  a  nonsuit  in  a  doubtful  case. 
[Ed.  Note.— For  other  cases,  se«  Trials  Cent 

Dig.  jl  332,  333,  838-341,  365,  37tV-3»0;    Dec. 

Dig.  U 189,  16a«] 

Error  to  District  Court,  Prowers  County; 
A.  Watson  McHendrle,  Judge. 

Action  by  Glaus  Paulsen  against  John  A. 
Bourke.  Judgment  for  the  defendant,  and 
plaintiff  brings  error.     Reversed. 

Granby  Hlllyer,  of  Lamar,  for  plaintiff  In 
error.  C.  C.  Goodale,  of  Lamar,  for  defend- 
ant in  error.. 

CUNNINGHAM,  P.  J,  Plaintiff  in  error, 
a  real  estate  agent,  as  plaintiff  below,  com- 
menced his  action  In  the  district  court  to  re- 
cover from  the  defendant  In  error  a  commis- 
sion, whldi  plaintiff  alleged  was  due  him  by 
virtue  of  a  listing  contract  or  agreement 
whereby  plaintiff  was  to  find  a  buyer  for  cer- 
tain farming  land  belonging  to  the  defendant 
At  the  close  of  plaintiff's  testimony  the  trial 
court  directed  a  verdict  for  the  defendant 
The  pleadings  are  in  the  usual  form  in  such 
cases,  and  the  essential  facts  will  be  stated 
aa  we  proceed.  There  is  no  contention  as  to 
the  amount  due  plaintiff,  if  there  be  any- 
thing due  him.  The  defendant  bases  his  de- 
fense principally  upon  three  grounds,  which 
we  shall  now  proceed  to  consider. 

[1]  1.  Defendant  contends  that  he  had  re- 
voked the  plaintiff's  authority  to  flud  a  pur- 
chaser before  the  latter  had  produced  one. 
'  This  contention  can  be  summarily  disposed  of 
under  the  rule  that  the  burden  of  proving 
revocation  rests  upon  him  who  alleges  it — 
the  defendant  in  this  case — and,  not  having 
introduced  any  evidence  whatever,  defend- 
ant's contention  of  revocation  cannot  be  al- 
lowed. Defendant's  revocation,  so  far  as  we 
can  gather  from  his  answer  and  the  testi- 
mony given  by  plaintiff,  is  based  upon  the 
contention  that,  through  another  agent,  he 
had  sold  the  land  before  plaintiff  had  pro- 
duced a  purchaser.  The  plaintiff  testified 
that  this  was  the  excuse  which  the  defendant 
made  for  not  carrying  out  his  arrangement 
with  him.  But,  it  is  clear,  the  mere  fact 
that  defendant  so  stated  to  plaintiff  consti- 
tutes no  proof  from  which  we  may  consider 
that  he  had,  in  fact,  sold  the  land.  We  shall 
later  on  further  consider  the  question  of 
revocation  raised  In  this  case. 

[2,  3]  2.  Defendant  insists  in  his  brief  that 
plaintiff  had  arranged  with  the  purchaser 
which  he  produced  to  pay  one-half  of  the  pur- 
chase price  in  cash,  whereas  by  the  agree- 
ment which  he  (the  defendant)  had  with 
plaintiff  the  purchaser  was  to  pay  but  $7,- 
000  cash — a  far  less  sum  of  money  than  one- 
half  of  the  selling  price.  This,  defendant 
contends,  was  not  a  performance  of  the  con- 
tract   There  are  two  sufficient  answers  to 


this  contention:  (a)  Plaintiff  testifies  on  the 
stand  unequivocally  that,  although  $7,000  was 
named  in  a  certain  memorandum  evidencing 
the  agreement  between  plaintiff  and  defend- 
ant, yet  the  defendant  had  authorized  and  in- 
structed the  plaintiff  to  take  all  the  cash  he 
could  get;  (b)  the  defendant  at  the  time 
plaintiff  advised  him  that  he  had  found  a 
buyer  did  not  refuse  to  close  the  deal  on  the 
ground  the  terms  were  unsatisfactory,  de- 
fendant's only  excuse  made  for  not  carrying 
out  the  contract  which  he  had  made  with  the 
plaintiff  being  that  he  had. already  sold  the 
land.  Bourke  v.  Van  Keuren,  20  Colo.  95,  36 
Pac.  882. 

[4]  3.  Defendant  further  contends  that 
there  was  no  sufficient  showing  made  by  the 
plaintiff  of  the  ability  of  the  customer  which 
plaintiff  produced  to  make  the  purchase  on 
the  terms  agreed  upon.  The  proposed  pur- 
chaser produced  by  the  plaintiff  testified  on 
this  point  as  follows: 

k  "Q.  Now,  at  the  time  that  you  wrote  that 
letter  [meaning  a  letter  which  he  wrote  to  the 
plaintiff,  the  pertinent  portion  of  which  reads 
as  follows:  'Wayland,  Mo.  August  29.  1912. 
Mr.  Glaus  Paulsen,  Lamar,  Colorado — Dear  Sir : 
The  proposition  in  regard  to  the  Rourke  land 
will  be  accepted  as  we  agreed  upon,  one-half 
to  be  paid  down  and  balance  to  be  as  you  stat- 
ed'], you  say  you  were  willing  to  buy  the  prop- 
erty on  the  terms  you  have  stated,  what  was 
your  ability  to  buy  the  property?  A.  I  had 
collateral :  I  suppose  I  had  the  money  to  pay 
for  it  Q.  XoD  had  the  money  at  that  time 
to  make  this  deal?  A.  Equivalent  there;  yes, 
sir.    Q.  Cash  psiyment?    A.  'fes,  sir." 

While  this  testimony  is  in  some  respects 
similar  to  that  given  in  Fox  v.  Denargo  Land 
Co.,  37  Colo.  203,  86  Pac.  344,  upon  which 
defendant  relies,  we  have  examined  the  rec- 
ord in  that  case  and  find  the  testimony  be- 
fore the  court  in  the  Fox  Case  was  substan- 
tially different  on  the  point  here  under  con- 
sideration from  the  testimony  quoted  above. 
The  proposed  buyer  in  the  Fox  Case  made 
no  attempt  to  show  that  he  was  able  to  pur- 
chase the  land.  The  purchase  of  the  land 
in  that  case  required  the  payment  of  a  very 
large  sum  of  money  at  an  early  date,  but 
the  contract  which  the  purchaser  testified 
that  he  was  willing  to  carry  out  required  the 
payment  of  very  little  cash  except  as  he  dis- 
posed of  portions  of  the  land,  which  was  a 
large  tract  platted  into  town  lots.  In  other 
words.  Porter,  the  proposed  purchaser  in  the 
Fox  Case,  agreed  to  do  nothing  except  to  ac- 
cept the  privilege  of  buying,  if  he  should  see 
fit  to  do  sa  The  defendant  in  the  case  be- 
fore ns  made  no  attempt  to  rebut  the  testi- 
mony offered  by  the  plaintiff  as  to  the  ability 
of  Scbmid,  the  proposed  buyer,  to  take  the 
land  upon  the  conditions  specified.  Indeed, 
the  witness  was  not  even  cross-examined  up- 
on this  point  It  is  not  necessary,  in  order 
to  show  the  ability  of  a  proposed  purchaser 
to  make  a  purchase,  to  prove  that  he  had  the 
amount  necessary  to  close  the  deal  in  actual 
cash  at  the  moment  he  agrees  to  purchase. 
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If  It  is  shown  that  the  purchaser  has  sofiB- 
clent  collateral,  or  the  equivalent  to  cash 
which  he  could  readily  convert  into  cash, 
that  is  sufiBcient.  Plaintiff  offered  sufficient 
evidence  on  this  point  to  take  the  case  to  the 
Jury. 

[6]  4.  In  view  of  another  trial,  we  deem  it 
our  duty  to  consider  -  certain  other  conten- 
tions which  have  been  urged  In  the  briefs. 
/The  evidence  tends  to  establish  that  the  de- 
fendant gave  plaintiff  90  days  in  which  to 
produce  a  purchaser.  Plaintiff  produced  a 
purchaser  within  the  prescribed  time;  indeed, 
within  a  very  few  days  after  this  agreement 
had  been  made.  Defendant  insists  that,  not- 
withstanding he  gave  the  plaintiff  a  definite 
length  of  time  within  which  to  produce  a 
purchaser,  this  does  not  give  plaintiff  ex- 
clusive authority  to  sell  the  land;  that  under 
such  circumstances,  by  Implication,  the  de- 
fendant retained  the  right  to  make  a  sale  at 
any  time;  and  that  such  sale  so  made  by 
the  defendant  constitutes  a  revocation  of 
plaintiff's  agency.  The  trial  court  appears  to 
have  taken  this  view,  and  from  the  remarks 
made  in  passing  upon  plaintiff's  motion  to 
dismiss  the  case  It  is  clear  that  the  trial 
court  granted  the  same  solely  upon  this  the- 
ory. In  so  doing  the  trial  court  committed 
manifest  error,  for  two  reasons:  First,  -be- 
cause, as  we  have  already  pointed  out,  there 
was  no  proof  that  the  defendant  had  sold 
the  land  at  all;  second,  by  the  allegations 
of  his  verified  answer  the  defendant  did  not 
sell  the  land— that  is,  did  not  find  a  buyer 
for  it — for  therein  he  alleges: 

"That  on  the  2d  day  of  September,  1912,  the 
said  A.  A.  Gorbam  [another  agent  with  whom 
defendant  alleges  he  had  listed  the  land]  pro- 
cured a  purchaser  for  the  property  satisfactory 
to  defendant,  and  that  defendant  sold  said  prop- 
erty to  ,  the  said  purchaser  procured  by 

the  said  A.  A.  Gorham." 

Some  authorities  distinguish  between  ex- 
clusive agency  and  exclusive  authority,  and 
bold  that,  while  a  specific  time  given  a  real 
estate  agent  in  which  to  procure  a  purchaser 
may  constitute  an  exclusive  agency  which 
prevents  the  owner  from  selling  the  land 
within  the  prescribed  time  through  another 
agent,  it  does  not  prevent  the  owner  from 
himself  finding  a  buyer,  and,  where  the  own- 
er himself  does  find  a  buyer  before  the  agent 
has  produced  one,  the  latter  Is  remediless. 
It  is  not  necessary  for  us  to  express  an  opin- 
ion upon  this  attempted  distinction,  since, 
as  we  have  pointed  out,  the  owner  of  the 
property  In  the  instant  case  makes  no  at- 
tempt to  show  that  he  had  himself  found  a 
buyer  for  the  property.  His  answer  shows 
a  contrary  state  of  facts,  and  the  plaintiff 
on  the  stand  testified  that,  when  he  advised 
the  defendant  that  he  had  found  a  buyer 
for  his  land,  the  defendant  then  informed 


plaintiff  that  be  had  sold  the  same,  tfarough 
the  efforts  ,ot  another  agent  While  there 
may  be  authorities  to  the  contrary,  we  are 
of  opinion  that,  where  the  prindfial  gives 
his  agent  a  definite  time  in  which  to  find  a 
purchaser  for  his  property,  the  principal  may 
not  during  such  time  make  a  sale  through 
another  agent  without  becoming  liable  to  the 
first  agent,  if  the  first  agent  produces  a 
buyer  vrlthin  the  time  fixed.  Many  well-rea- 
soned cases  hold  that  the  principal  may  not, 
without  becoming  liable  to  the  agent  for  his 
commission,  where  the  latter  produces  a 
buyer  within  the  time  ready,  able,  and  will- 
ing to  purchase,  sell  the  land  hlmselt  In 
other  words,  these  authorities  hold  that  an 
agency  for  a  definite  length  of  time  confers 
exclusive  authority  as  well  as  exclusive 
agency;  but  for  Uie  reason  already  stated 
it  is  not  necessary  for  us  to  determine  more 
than  that  it  constitutes  an  exclusive  agency. 
See  Blumentbal  &  Co.  v.  R.  E.  Bridges,  91 
Ark.  212,  120  S.  W.  974,  24  L.  R.  A.  (N,  S.) 
279;  Hardwick  v.  Marsh,  96  Ark.  28,  130 
S.  W.  524 ;  Levy  v.  Rothe,  17  Misc.  Rep.  402, 
39  N.  T.  S.  1057;  Glover  v.  Henderson,  120 
Mo.  867,  25  S.  W.  175,  41  Am.  St  Rep.  695; 
Green  v.  CJole,  127  Mo.  587,  30  S.  W.  135; 
Lane  v.  Albright  49  Ind.  275 ;  Cloe  v.  Rog- 
ers, 81  Okl.  256.  121  Pac  201,  38  L.  R.  A. 
(S.  S.)  366;  Clark  &  Skyles  on  Agency,  voL 
2,  §S  159,  160. 

An  especial  reason  exists  in  this  case  why, 
upon  the  record  now  before  us,  it  should  be 
ruled  that  plaintiff's  authority  constituted 
an  exclusive  agency,  we  refer  now  to  the 
testimony  of  the  plaintiff,  who  said  that  he 
made  special  inquiry  of  the  defendant,  at 
the  time  the  agency  agreement  was  made, 
whether  the  land  was  listed  with  another 
agent  and  was  advised  by  defendant  that  It 
was  not  so  listed;  that  defendant  "said  I 
was  the  only  one  had  it.  I  ask  him — I  want- 
ed to  be  sure  I  had  this  land — if  I  was  the 
only  one." . 

The  defendant  at  the  close  of  plaintiff's 
testimony,  moved  that  the  case  be  dismissed. 
Upon  this  motion  the  trial  court  appears  to 
have  directed  a  verdict  but,  83  neither  party 
has  made  a  point  of  the  court  having  in- 
structed a  verdict  where  a  dismissal  was 
asked  for,  farther  comment  is  unnecessary. 

[8]  We  believe  it  not  out  of  place  for  us 
to  here  call  attention  to  the  fact  that  much 
unnecessary  Utigatlon  has  come  to  this  court 
by  reason  of  trial  courts  having  improvldent- 
ly  directed  verdicts  and  granted  motions  for 
nonsuit.  Great  caution  should  be  exercised 
by  trial  Judges  when  motions  of  this  char- 
acter are  made,  and  they  should  never  be 
granted  in  doubtful  cases. 

For  the  reasons  given  above,  the  Judgment 
is  reversed. 

Judgment  reversed. 
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(28  Colo.  A.  4SS) 

MIIXEB  ▼.  DAVIS.     (No.  4065.) 
(Court  of  Appeals  of  Ciolorado.    Jon.  11,  1915.) 

1.  Mechanics'  I/IKNs  (§  136*)— Establish- 
MBNT  — LiBN  Statement  — Description  of 
Pbopebty— Mistake. 

A  mechanic's  lien  statement  described  the 
property  as,  commencing  at  a  point  on  the  cen- 
ter line  of  section  13,  township  3  south,  range 
69  west,  440  feet  south  of  the  intersection  of 
said  center  and  the  north  line  of  said  section 
"6,"  south  440  feet,  thence  north  440  feet,  etc, 
but  designated  the  owners  or  reputed  owners  as 
"P.  and  M.,  who  hold  some  contracts  for  the 
purchase  of  the  same,"  as  well  as  defendant  M. 
Held,  that  the  use  of  the  word  "six"  in  place 
of  "thence"  was  a  clerical  error,  but,  the  de- 
scription otherwise  being  sufficient  to  identify 
the  property,  the  false  call  did  not  invalidate 
the  statement,  under  the  rule  that  a  false  de- 
scription does  not  vitiate  an  instrument  or  make 
it  inoperative,  provided  the  thing  intended  is 
otherwise  sufficiently  described. 

[E!d.  Note.— For  other  cases,  see  Mechanics' 
Ldens,  Cent.  Dig.  gj  213-224 ;  Dec.  Dig.  §  136.»] 

2.  Mechanics'  Liens  (J  136*)— Lien  State- 
ment—Descbiptton  OK  Buildings. 

The  failure  of  a  mechanic's  lien  statement 
to  describe  the  buildings  apart  from  the  land 
on  which  they  were  located  was  not  a  fatal  de- 
fect, the  statute  not  expressly  requiring  sucb 
description. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {J  218-224;  Dec  Dig.  S 
136.*] 

3.  Mechanics'  Liens  (J  59*)- 'Interest  Sub-. 
JECT  TO  Lien — Intebebt  of  Vendob. 

Where  a  contract  for  the  sale  of  land  re- 
quired tbe  vendee  to  erect  the  buildings  for 
whicb  a  mechanic's  lien  claimant  furnished  ma- 
terials, the  vendor's  interest  was  subject  to  a 
lien  therefor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §g  75,  76;  Dec.  Dig.  §  59.*] 

4.  Mechanics'  Liens  (|  78*)— Statutes— Ef- 
fect—Application. 

Rev.  St.  1908,  g  4029,  providing  that  any 
building,  etc.,  constructed,  altered,  etc.,  on  land 
with  the  knowledge  of  the  owner  shall  be  held 
to  have  been  erected,  constructed,  etc.,  at  his 
instance  and  request  so  far  as  to  subject  his 
interest  to  a  lien,  unless  within  five  days  after 
obtaining  notice  of  such  erection  he  shall  give 
notice  that  his  interest  shall  not  be  subject  to 
a  lien,  etc.,  does  not  apply  to  improvements 
made  pursuant  to  a  contract  direct  or  indirect 
with  the  landowner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  111 ;   Dec  Dig.  g  78.*] 

E>rror  to  District  0>urt,  Jefferson  County ; 
H.  S.  Class,  Jndge. 

Action  by  A.  L.  Davis  against  David  Z. 
Miller.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Robert  R.  Rose,  of  Kemmerer,  Wyo.,  for 
plaintiff  in  error.  Oeorge  B.  Campbell,  of 
Denver,  for  defendant  In  error. 

KINO,  J.  Judgment  was  rendered  against 
the  plaintiff  In  error,  by  whicb  a  mechanic's 
lien  was  established  and  ordered  foreclosed, 
under  the  following  circumstances:  D.  W. 
Cktnlter,  being  the  owner  of  a  certain  five- 
acre  tract  of  land  In  section  13,  township  3 


south,  range  69  west,  agreed  to  sell  the  same 
to  F.  J.  Penna  and  D.  A.  MePherson  in  con- 
sideration of  the  payment  of  $2,000  to  be 
made  in  Installments,  and  in  further  consid- 
eration of  the  agreement  on  the  part  of  the 
vendees  to  provide  all  material  for  and  erect 
on  said  land  one  stone  barn  and  one  milk- 
house,  to  be  commenced  within  18  days  and  ' 
completed  within  one  year  from  tbe  date  of 
said  agreement.  Three  days  after  the  fore- 
going agreement  was  entered  Into,  Coulter 
conveyed  the  said  premises  to  Miller,  plain- 
tiff in  error,  for  a  nominal  condderation,  sub- 
ject to  the  contract  of  sale  and  porcbaae 
aforesaid.  The  agreement  and  the  deed  were 
recorded.  Thereafter  defendant  in  error  sold 
to  Penna  and  MePherson  building  materials 
to  be  used,  and  which  were  used,  in  the  erec- 
tion of  tbe  buildings  mentioned  in  the  agree- 
ment The  improvements  were  erected  with 
the  full  knowledge  of  Miller.  A  lien  state- 
ment was  filed  in  due  time,  naming  Penna, 
MePherson,  and  Miller  as  the  owners  or  re- 
puted owners  of  the  land;  thereafter  Miller 
enforced  the  forfeiture  clause  in  the  agree- 
ment of  sale  and  purchase,  ejected  Penna 
and  MePherson  from  the  premises,  and  took 
possession  thereof. 

Two  principal  questions  are  argued  by 
plaintiff  in  error,  which  he  insists  are  suffi- 
cient to  reverse  the  Judgment:  (1)  That  the 
statement  of  lien  does  not  contain  a  descrip- 
tion of  the  property  to  be  charged  therewith 
"sufficient  to  identify  the  same" ;  (2)  that  the 
written  contract  of  sale  was,  in  legal  effect 
a  mortgage,  and  being  of  record  before  the 
materials  were  furnished  by  the  lien  claim- 
ant, constitutes  a  lien  prior  and  superior  to 
that  of  the  defendant  in  error. 

(11  1.  The  statute  provides  that  the  lloi 
statement  filed  for  record  shall  contain.  Inter 
alia,  "a  description  of  the  property  to  be 
charged  with  the  lien,  sufficient  to  IdentifT 
the  same."  The  parcel  of  land  sought  to  be 
charged  with  the  lien  was  described  In  the 
lien  statement  by  metes  and  bounds,  as  fol- 
lows: 

"Commencing  at  a  point  on  the  center  line 
of  section  13,  township  3  south,  range  69  west 
440  feet  soutb  of  the  intersection  of  said  cen- 
ter and  the  north  line  of  said  section  six,  south 
440  feet,  thence  east  495  feet,  thence  north  440 
feet,  thence  west  495  feet  to  the  point  of  begin- 
ning, being  five  acres  more  or  less,  •  •  •  all 
situate  in  Jefferson  county,  Colorado." 

The  insertion  of  the  number  "six"  was  a 
clerical  error.  The  description  given  to  the 
agreement  and  the  deed,  and  the  correct  de- 
scription, of  the  starting  point,  was  as  given 
above,  with  the  exception  that  in  the  deed 
the  word  "thence"  took  the  place  of  the 
word  "six"  as  found  in  the  lien  statement 
It  is  obvious  that  there  is  no  point  at  which 
the  center  line  of  section  13  Intersects  tbe 
north  line,  or  any  line,  of  section  6,  so  that 
the  designated  starting  point,  if  the  word 
"six"    be    given    effect,    cannot    exist     For 
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that  reason  It  Is  contended  that  there  Is  and 
can  be  no  Identification  of  the  premises  from 
the  instrument  itself.  It  is  plain  that  the 
land  attempted  to  be  described  is  a  part  of 
section  1.%  as  its  initial  point  is  on  the  north 
and  south  center  line  of  said  section,  440 
feet  south  from  the  north  line  of  some  sec- 
tion. It  is  equally  plain  that  such  point 
could  not  be  at  the  intersection  of  the  said 
center  line  of  section  1%  with  the  north  line 
of  section  6,  or  any  other  section  than  13. 

A  false  description  does  not  vitiate  an  in- 
strument, or  make '  it  inoperatire,  provided 
the  thing  Intended  is  otherwise  sufficiently 
described.  "Falsa  demonstratio  non  nocet, 
cum  de  corpore  constat"  Broom's  Legal 
Maxims,  p.  470;  Murray  v.  Hobson,  10  Colo. 
66,  13  Pac.  921.  Both  reason  and  authority 
support  us  in  h(riding  that  a  false  "call"  so 
obvious  as  that  found  in  this  instance  may 
and  should  be  rejected.  There  is  no  pretense 
that  plalntlfr  in  error  was  misled  or  in  any 
manner  injured  by  the  erroneous  description. 
It  does  not  appear  that  either  he  or  Penna 
and  McPherson  were  the  owners  of  any  other 
real  estate  in  that  vicinity  to  which  the  lien 
statement  could  apply.  The  lien  statement 
designated  the  owners  or  reputed  owners  of 
the  property  as  Penna  and  McPherson,  "who 
hold  some  contracts  for  the  purchase  of  the 
same,"  as  well  as  Miller,  plalntlfT  In  error. 
This  statement  has  some  weight  in  aiding 
the  description,  and,  with  other  Indicia  of 
ownership  and  location  found  In  the  state- 
ment, we  think  was  sufficient  to  famish  iden- 
tlflcation  to  any  one  willing  to  be  advised 
rather  than  hoping  to  be  deceived. 

[2]  Plaintiff  in  error  also  contends  that  the 
description  is  wholly  Insufficient  because  it 
does  not  attempt  to  describe  the  buildings 
into  which  the  material  furnished  was  in- 
corporated. It  cannot  be  doubted  that  It  la 
the  Intention  of  the  lien  act  to  give  a  primary 
lien  on  the  structure  for  which  materials  are 
furnished  or  on  which  labor  has  been  be- 
stowed, and  ttiat  such  lien  is  only  extended 
to  cover  so  much  of  the  lands  on  which  the 
building,  structure,  or  improvement  has  been 
made  as  may  be  necessary  for  the  convenie>nt 
use  and  occupation  of  the  building,  In  order 
to  effectuate  the  primary  lien,  and  for  that 
reason  the  contention  of  counsel  that  a  state- 
ment which  does  not  contain  some  descrlp 
tlon  of  the  buildings  is  defective  Is  correct 
Warren  v.  Quade,  3  Wash.  750,  29  Pac.  827. 
But  it  is  often,  and,  we  think,  generally,  held 
that  unless  the  statute  requires  the  building, 
as  distinguished  from  the  land,  to  be  de- 
scribed, or  the  building  is  to  be  removed  after 
sale,  a  description  of  the  land  will  Include  the 
buildings  on  it  and  the  lien  will  atta«A  to 
both,  although  the  buildings  are  not  describ- 
ed.   27  Cyc.  163,  and  cases  dted.    A  descrip- 


tion of  the  buildings  would  very  materially 
aid  In  the  identification  of  the  property  In- 
tended to  be  subjected  to  the  lien,  and  while 
it  should  have  been  Included,  we  cannot  say 
that  the  omission  Is  fatal.  Moreover,  the 
lien  statute  (section  4043,  R.  S.  1908)  says: 
"The  provisions  of  this  act  shall  receive  a 
liberal  construction  in  all  cases."  Keeping 
in  mind  this  requirement  and  in  view  of  the 
equities  disclosed  by  the  evidence,  we  think 
the  lien  claimed  should  not  fall  because  of 
the  clerical  error  noted. 

[3]  2. 'Under  the  written  agreement  of  pur- 
chase and  sale,  the  vendees  were  not  only 
permitted,  but  were  required,  to  erect  the 
very  buildings  for  which  the  Hen  claimant 
furnished  the  materials.  Under  such  condi- 
tions, it  is  settled  law  In  this  state  that  the 
Interest  of  the  vendor  in  the 'real  estate,  as 
well  as  the  Interest  of  the  vendee  is  subject 
to  the  lien  of  those  furnishing  material  for 
the  construction  of  the  Improvements  under 
the  contract  of  sale.  Shapleigh  v.  Hull,  21 
Colo.  419,  41  Pac.  1108;  Colo.  Iron  Works  v. 
Taylor,  12  Ck>lo.  App.  451,  65  Paa  942;  Pike 
v.  Empfield,  21  Colo.  App.  161,  120  Paa  1054. 
Therefore,  it  must  be  held  that  as  hetween 
Coulter,  the  vendor,  and  the  lien  claimant, 
the  lien  would  attach.  It  Is  conceded  that  by 
the  terms  of  the  deed  from  Coulter  to  Miller, 
the  plaintiff  In  error  merely  took  the  place 
of  Coulter,  and  became  subject  to  the  same 
liability.  If  any  resulted,  so  far  as  the  lien 
claimed  is  concerned.  Such  a  contract  of 
purchase  and  sale  Is  frequently  held  to  be 
a  mortgage,  and  is  generally  so  held  where 
necessary  to  do  equity  and  preserve  substan- 
tial rights;  but  the  circumstances  of  this  case 
do  not  present  a  condition  calling  for  such 
construction  of  the  instrument  or  the  applica- 
tion of  that  principle.  The  lien  on  the  land 
is  sustained  upon  the  contractual  relation  be- 
tween the  vendor,  the  vendee,  and  the  lien 
claimant  and  not  upon  the  provisions  of  sec- 
tion 5  of  the  lien  act  (section  4029,  R.  S. 
190S). 

[4]  The  last-named  section  has  no  applica- 
tion to  Improvements  made  pursuant  to  con- 
tract, direct  or  Indirect  with  the  owner  of 
the  land.  Fisher  v.  McPhee  &  McGlnnity 
Co.,  24  CJolo.  App.  420,  135  Pac.  132 ;  Grimm 
V.  Tates,  145  Pac.  696,  decided  December 
7,  1914;  Stewart  et  al.  v.  Talbott  at  al., 
146  Pac.  771,  decided  January  4,  1915. 

'fhe  questions  presented  by  counsel  for 
plaintiff  in  error  are  not  free  from  difficul- 
ty. If  the  circumstances  of  the  case  called 
for  strict  construction  of  the  act,  or  a  differ- 
ent application  of  the  rules,  in  order  to  do 
equity,  his  contention  might  prevail;  but, 
upon  the  showing  made,  we  are  satisfied 
that  the  judgment  should  be  affirmed. 

Affirmed. 
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(26  Colo.  A.  471!) 

WHITE  r.  HARTMAN.    (No.  4009.) 
((Tonrt  of  Appeals  of  Colorado.    Jan.  11,  1915.) 

1.  Bankruptcy  (|  433*)— Mobtoaoes  ($  27*) 
—  Equitable  Mortoaoe  —  Effect  of  Dm- 
charoe  of  mobtoaoor. 

A  deed  executed  on  October  1,  1902,  to 
W.  as  trustee  for  a  voluntary  association,  re- 
tained a  vendor's  lien  and  provided  that  the  deed 
should  become  absolute  when  the  purcbase-mon- 
«y  notes  were  paid.  The  vendor  and  vendee 
on,  October  16,  1902,  signed  and  recorded  a  rec- 
ognition of  the  vendor's  lien.  In  1907,  W.  re- 
ceived a  discharge  in  bankruptcy.  On  January 
31,  1910,  W.  conveyed  the  property  as  trustee 
to  himself  in  person.  In  l6l2,  after  the  com- 
mencement of  an  action  to  foreclose  the  ven- 
dor's lien,  W.  indorsed  on  the  margin  of  the 
deed  to  himself  a  notice  of  claim  of  homestead. 
The  purchase-money  notes  were  executed  by  W. 
as  trustee  of  the  association.  Held,  that  the 
reservation  of  4  vendor's  lien  In  the  deed,  when 
construed  with  the  recorded  recognition  of  such 
lien,  constituted  an  equitable  mortgage  and  spe- 
cific lien  on  the  property  purchased,  and  con- 
stituted an  indebtedness  of  the  association  and 
not  of  W.,  and  hence  W.'s  discharge  in  bank- 
ruptcy did  not  relieve  such  property  from  lia- 
bility for  the  purchase  money  thereof. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  $§  808-823:  Dec.  Dig.  S  433;*  Mort- 
gages, Cent.  Dig.  ({  4^,  45-eS,  55 ;  Dec.  Dig.  ( 
27.*] 

2.  Associations  (t  15*)— Use  or  Seal. 

Evidence  held  to  show  that  a  seal,  impresa- 
ed  on  the  deed  from  the  association  to  W.  and 
on  the  notes  executed  by  the  association  when  It 
made  the  origins!  purchase,  was  the  official  seal 
of  the  association. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent  Dig.  S§  19-25 ;   Dec.  Dig.  i  15.*] 

8.  Associations  (5  4*)— Necessity  of  Sbai,. 

A  voluntary  association  is  not  required  by 
law  to  possess  a  seal. 

[Ed.  Note. — For  other  cases,  see  Associations, 
Cent.  Dig.  §  3;    Dec.  Dig.  {  4.*] 

4.  Nakes  (§  10*)— Use  of  Absuued  Name. 
A  person  is  bound  by  a  contract  into  which 

he  enters  under  an  assumed  name. 
[Ed.  Note. — For  other  cases,  see  Names,  Cent 

Dig.  S  7 :   Dec  Dig.  f  10.*] 

0.  Homestead  (5  90*)— Genebal  and  Specif- 
ic DiENS. 

A  homestead  filing  is  superior  to  a  general 

Uen  on  the  real  estate  selected,  but  such  filing 

does  not  defeat  a  specific  lien. 
[Ed.  Note.— For  other  cases,  see  Homestead, 

(3ent.  Dig.  §§  128,  130-135;   Dec  Dig.  {  90.*] 

Error  to  District  Court,  Denver  County; 
Greeley  W.  Whltford,  Judge. 

Action  by  Lucy  W.  Hartman,  as  adminis- 
tratrix of  the  estate  of  James  W.  Wler,  de- 
ceased, against  Franklin  P.  White.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

John  P.  Brockway,  of  Denver,  for  plaintiff 
In  error.  Wm.  B.  Tebbetts  and  Herbert  M. 
Munroe,  both  of  Denver,  for  defendant  In  er- 
ror. 

BELL,  J.  [1]  On  the  Ist  day  of  October, 
1902,  the  Ancient  Order  of  Emetbachavah,  a 
communistic  corporation,  through  Franklin 
P.  White,  C'Chief  and  its  sole  trustee,  pur- 
chased from  James  W.  Wler  of  Denver,  Colo., 


lots  16  and  17  In  block  2  in  Wler  addition, 
state  of  Colorado,  for  $1,200,  and  gave  70  seri- 
al notes  In  payment  therefor.  The  said  Wler 
executed  and  delivered  a  warranty  deed  con- 
veying said  lots  to  Franklin  P.  White  as  sole 
trustee  and  C'Chief  of  the  Ancient  Order  of 
Emetbachavah.  The  deed  contained  the  fol- 
lowing notice  of  intention  to  hold  a  lien  on 
the  property  for  the  purchase  money: 

"A  vendor's  lien,  however,  is  hereby  express- 
ly retained  by  said  first  party  on  the  above- 
described  property,  nntil  all  of  said  notes,  aggre- 
gating twelve  hundred  dollars,  are  fully  paid, 
when  this  deed  shall  become  absolute." 

Three  hundred  and  sixty  dollars  of  the  pur- 
chase price  was  afterward  paid  to  Wler,  leav- 
ing some  $840  evidenced  by  that  series  of  said 
notes  from  27  to  70,  both  inclusive,  unpaid, 
with  interest  thereon.  On  the  10th  day  of 
January,  1908,  said  White  as  sole  trustee  of 
the  Ancient  Order  of  Emetbachavah,  by  quit- 
claim deed,  for  $1  and  other  conslderatioii, 
conveyed  said  lots  to  his  principal,  the  An- 
cient Order  of  Emetbachavah.  On  the  31st 
day  of  January,  1910,  the  said  Franklin  P. 
White,  sole  trustee  and  C'Chief  of  the  An- 
cient Order  of  Emetbachavah,  conveyed  said 
lots  from  himself  as  trustee  to  himself  as  an 
individual  for  the  consideration  of  $1  and 
other  valuable  considerations.  Said  Frank- 
lin P.  White  as  an  Individual  did  on  the  9tb 
day  of  February,  1912,  long  after  the  com- 
mencement of  this  suit,  enter  on  the  margin 
of  the  record  of  his  said  quitclaim  deed,  in 
the  recorder's  office,  a  claim  of  homestead, 
and  avers:  First,  that  the  promissory  notes 
given  for  the  purchase  money  of  said  lota 
were  the  personal  notes  of  said  White,  and 
denies  that  the  Audent  Order  of  Emetba- 
chavah ever  assumed  to  pay  or  become  re- 
sponsible for  the  payment  thereof;  second, 
that  he  holds  a  homestead  on  said  premises, 
which  is  superior  in  right  to  the  claim  of  the 
defendant  in  error;  third,  that  on  the  25th 
day  of  November,  1907,  he  was,  by  a  United 
States  bankruptcy  court,  in  Denver,  Colo, 
discharged  and  released  from  all  of  his  debts, 
and  asks  that  the  defendant  in  error  be  re- 
strained and  enjoined  from  selling  said  lots 
for  the  payment  of  the  purchase  money,  for 
the  reasons  aforesaid.  A  reply  denied  the 
allegations  in  the  answer  of  plaintiff  in  er- 
ror, and  set  up  much  new  matter.  Judge 
Whltford  of  the  Denver  district  court  took 
the  evidence  and,  upon  the  final  hearing,  de- 
nied the  relief  prayed  for  by  the  plaintiff  in 
error,  and  entered  Judgment  for  the  defend- 
ant In  error  and  a  decree  ordering  said  lots 
sold  for  the  purchase  money,  Interest,  and 
cost  of  suit  to  be  paid  therefrom,  etc.  Dur- 
ing the  distlncter  days  of  this  ancient  order, 
these  notes  were  treated  and  Intended  to  be 
the  notes  of  the  Ancient  Order  of  Emetba- 
chavah. It  was  the  ancient  order  that  pur- 
chased the  lota.  It  was  its  sole  trustee,  man- 
aser,  and  C'Chief  that  made  the  purchase 
and  executed  and  delivered  the  notes.    The 
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deed  whlcb  tbe  G'Cbief  accepted  and  tinder 
which  the  ancient  order  claims  title  states  on 
Its  face  tbat  the  pnrchase  money  was  not 
paid,  and  the  grantor  expressly  retained  a 
"vendor's  Hen"  on  said  property  until  all  of 
tbe  said  notes  were  paid,  "when  this  deed 
shall  become  absolute."  It  la  manifest  from 
the  deed  given  and  accepted  tbat  it  was  the 
Intention  of  the  grantor  and  tbe  grantee  that 
the  deed  should  not  become  even  absolute 
nntil  all  of  these  notes  were  paid.  On  the 
16th  day  of  October,  1802,  tbe  grantor  and 
grantee,  under  tbe  title  of  Franklin  P.  White, 
trustee,  gave  notice  and  made  ample  cove- 
nants in  writing,  which  were  duly  executed, 
acknowledged,  delivered,  and  recorded  in 
said  recorder's  office^  wherein  said  convey- 
ance is  alleged  to  have  been  made  without 
tbe  payment  of  tbe  purchase  money.  The 
said  agreement  states  that  tbe  gn^antee,  tbe 
Ancient  Order  of  Kmethacbavah,  by  its  trus- 
tee, gave  bis  promissory  notes  therefor  and 
describes  these  notes  and  states  in  writing 
that  a  vendor's  lien  was  reserved  and  retain- 
ed by  tbe  grantor  until  said  notes  and  each 
of  them,  together  with  the  Interest  thereon,  is 
fully  paid,  and  further  states  that,  in  case 
tbe  same  or  any  part  thereof  shall  not  be 
paid  within  30  days  of  the  time  tbat  they 
may  become  due,  tbe  grantor  reserves  the 
right  and  privilege  of  foreclosing  such  lien  by 
an  appropriate  suit  in  conrt,  "and  on  behalf 
of  tbe  grantee  in  said  deed,  it  is  hereby 
agreed,  tbat  all  the  reservations,  rights  and 
privileges  aforesaid  mentioned  or  claimed  by 
said  grantee  (evidently  meaning  grantor).  In- 
cluding tbe  said  vendor's  lien  and  tbe  right  to 
foreclose  tbe  same  are  hereby  granted  and 
conceded  to  blm  pursuant  to  Justice  and  equi- 
ty and  the  law  in  such  cases  provided." 
This  instrument  was  signed  by  James  W. 
Wler,  grantor,  and  by  Franklin  P.  White, 
trustee. 

Taking  the  original  deed  of  these  lots  with 
tbe  above  Instrument,  and  the  purpose  seems 
self-evident  to  create  an  equitable  lien  for 
tbe  purchase  money  for  these  lots.  All  of  the 
defenses  to  tbe  enforcement  of  this  equitable 
mortgage  or  lien  are  purely  technical,  contra- 
ry to  equity  and  fair  dealing,  and  untenable 
in  a  court  of  equity. 

Tbe  evidence  discloses  tbat  tbe  Denver 
Fraternity  of  Emetbacbavab,  a  voluntary  as- 
sociation, was  organized  in  1S98,  and  tbe 
same  was  incorporated  on  tbe  IStb  day  of 
March,  1901,  under  tbe  name  of  tbe  Ancient 
Order  of  Emetbacbavab.  Tbe  articles  of  in- 
corporation  provide  tbat  tbe  Ancient  Order 
of  Emetbacbavab  shall  be  tbe  chief  organiza- 
tion, and  all  other  organizations  shall  be  sub- 
ordinate to  It  and  shall  be  under  its  Jurisdic- 
tion and  controL  The  articles  provide  for  a 
CChief,  who  shall  bold  his  office  during  bia 
natural  life,  or  until  bis  successor  is  appoint- 
ed and  qualified,  and  shall  be  manager  of 
tbe!  corporation,  and  all  tbe  title  to  tbe  prop- 
erty of  the  corporation  shall  be  vested  in  him 


as  sole  trustee.  He  is  given  power  to  ap- 
point his  own  Bucdessor  and  advisory  direc- 
tor, and  is  tbe  sole  trustee  of  tbe  organiza- 
tion. The  only  other  officer  provided  for  by 
(he  articles  of  Incorporation  la  an  advisory 
director,  without  power  other  than  as  advi- 
sory. Tbe  articles  further  provide  tbat  all 
members  of  tbe  corporation  taking  tbe  holy 
covenant  degree  of  the  order  shall,  upon  tak- 
ing such  degree,  yield  up,  grant,  convey,  re- 
mise, release,  quitclaim,  assign,  and  transfer 
to  the  CChief  all  of  tbe  property  of  such 
member  so  taking  such  degree,  of  every 
name  or  natnre,  real,  personal,  and  mixed, 
which  said  property  shall  thereupon  become 
the  property  of  tbe  CChief  to  be  held  by  him 
in  trust  for  this  corporation  as  aforesaid. 
The  CChief  Is  given  sole  power  to  provide 
by-laws  for  the  corporation.  Tbe  articles 
also  provide  that  no  organization  bearing  the 
name  of  Emetbacbavab  or  words  equivalent 
to  it  shall  be  organized  or  founded  except  up- 
on the  approval  and  under  the  direction  of 
the  CChief  of  this  corporation,  and  shall  be 
under  the  Jurisdiction  and  control  of  such 
CChief.  He  baa  sole*  power  to  convey  its 
property,  etc.  After  the  incorporation  of  tbe 
order,  there  seems  to  be  no  evidence  showing 
an  organization  of  a  fraternity  as  provided 
for  in  tbe  articles  of  Incorporation.  How- 
ever, it  seems  tbat  tbe  CChief  continued  to 
use  the  name  of  the  Denver  Fraternity  of 
Emetbacbavab  until  the  latter  part  of  1904, 
when  the  corporation  ceased  active  opera- 
tions. The  bank  account  of  the  corporation 
was  kept  in  the  name  of  the  fraternity,  its 
bills  were  paid  by  checks  Issued  in  tbe  name 
of  the  fraternity,  and  it  did  its  general  busi- 
ness in  the  name  of  the  fraternity.  It  would 
seem  that,  by  virtue  of  the  incorporation,  tbe 
preliminary  organization  would  be  merged 
in  tbe  corporation,  and  that,  under  the  arti- 
cles, any  subordinate  organization  existing 
after  the  filing  of  the  articles  of  incorpora- 
tion bad  to  be  organized  under  tbe  Jurisdic- 
tion of  tbe  corporation  and  under  its  direc- 
tions with  the  approval  of  the  CChief.  How- 
ever, tbe  CChief  seemed  to  be  given  absolute 
power,  by  the  articles  of  incorporation,  as 
trustee,  and  he  assumed  absolute  power,  it 
would  seem,  in  the  fraternity,  and  always 
signed  bis  name  as  sole  trustee  of  the  Denver 
Fraternity  of  Emetbacbavab.  He  seems  to 
have  used  the  names  of  tbe  Ancient  Order  of 
Emetbacbavab  and  tbe  Denver  Fraternity  of 
Emetbacbavab,  after  tbe  filing  of  tbe  articles 
of  Incorporation,  as  Interchangeable  and  as 
meaning  one  and  the  same  thing.  The  C- 
Chlef  took  the  deed  to  tbe  lots  in  controversy 
in  the  name  of  tbe  Ancient  Order  of  Emetba- 
cbavab, and  gave  notes  for  tbe  payment  of 
tbe  purchase  money  In  the  name  of  tbe  "Den- 
ver Fraternity  of  Emetbacbavab,  by  Franklin 
P.  White,  sole  trustee."  A  few  days  later,  he 
Joined  the  grantor  in  the  execution  ol  an 
agreement  giving  tbe  grantor,  James  W. 
Wler,  an  equitable  mortgage,  in  which  agre». 


Digitized  by 


Google 


718 


146  PACIFIC  BEPORTEB 


(Colo. 


ment  It  is  stated  that  tbe  grantee  in  the  deed 
gave  his  promissory  notes  referring  to  him- 
self as  the  trustee  of  the  Ancient  Order  of 
Emethachavah,  then  he  specifically  grants, 
in  behalf  of  the  grantee  named  in  the  deed,  a 
lien  for  the  payment  of  these  promissory 
notes. 

[2]  When  he  executed  the  notes,  be  im- 
pressed a  metallic  seal  thereon  with  the  let- 
tering: "Emethachavab,  Founded  Cosmon  SiO, 
OlUdal  Seal."  He  afterward  attempted  to 
transfer  from  himself  as  trustee  of  the  An- 
cient Order  of  Emethachavah  said  lots,  by 
warranty  deed,  to  himself  as  'an  Indivldnal, 
and  placed  the  same  seal  on  the  deed  as  the 
seal  of  the  Ancient  Order  of  Emettiachavah. 
He  testified,  when  this  case  was  being  tried 
in  the  county  court  of  Denver  county,  that 
the  seal  above  described  was  the  only  one 
owned  by  the  Ancient  Order  of  Emetbaclia- 
vab  or  by  the  Denver  Fraternity  of  Emetha- 
chavah. In  the  trial  of  the  same  case  later 
in  the  district  court,  be  testified  that  they 
had  two  seals  at  one  time,  .but  that  the  cor- 
poration seal  was  made  over  into  a  notary 
seal. 

[3]  It  is  quite  unusual,  and  It  is  not  re- 
quired by  law,  that  a  voluntary  association 
shall  possess  a  seal.  On  the  other  hand,  the 
statutes  recognize  a  seal  for  an  incorporated 
«ompany.  If,  by  mistake  or  lack  of  informa- 
tion, these  organizations  provided  two  seals 
when  but  one  is  usual,  it  is  difficult  to  see 
why  the  C'Chlef  should  have  mutilated  the 
one  generally  used  and  have  preserved  the 
useless  one  and  have  used  the  same  as  the 
corporate  seal.  The  attending  circumstances 
strongly  indicate  that  the  C'Chlef  stated  the 
actual  condition  when  he  testified  that  the 
seal  placed  on  the  notes  and  deed  was  the 
only  seal  owned  by  either  association  until 
after  this  suit  was  commenced.  However, 
when  the  Identity  of  this  seal  became  an  im- 
iwrtant  question  in  this  case,  the  C'Chlef 
liad  a  second  seal  manufactured  and  impress- 
ed it  upon  the  deed  from  the  Ancient  Order 
of  Emethachavah  to  himself  long  after  said 
deed  had  been  executed  under  the  old  seal 
and  delivered  and  recorded.  The  C'Chlef 
sometimes  signed  instruments  for  the  cor- 
poration: "The  Ancient  Order  of  Emethach- 
avah, by  Franklin  P.  White,  C'Chlef  and 
Sole  Trustee" — as  he  did  in  the  case  of  the 
deed  from  himself  as  trustee  of  the  corpora- 
tion to  himself  as  an  Individual.  He  some- 
times signed  instruments  for  the  corpora- 
tion: "Denver  Fraternity  of  Emethachavah, 
by  Franklin  P.  White,  Sole  Trustee"— as  he 
did  when  he  executed  said  notes  for  the  pur- 
chase money  of  said  lots.  He  sometimes 
signed  instruments  for  the  corporation: 
"Franklin  P.  White,  Trustee"— as  he  did 
when  be  executed  the  equitable  mortgage,  as 
trustee  of  the  Ancient  Order  of  Emethachavah 
on  said  lots,  to  secure  the  purchase  money 
to  the  grantor.    The  different  titles  assumed 


by  him  were  self-confusing.  He  testified 
that  be  took  the  holy  covenant  degree  of  the 
order  and  divested  himself  of  all  property 
and  vested  the  same  tu  the  C'Chlef  of  tbe 
cori)oratiou  in  trust  for  it.  He  testified  that 
he  was  still  a  member  of  the  order;  that  he 
had  paid  $10,000  in  cash  for  these  lots. 
When  cross-examined,  he  admitted  that  be 
had  meant  by  that  that  he  had  paid  $10,000 
into  the  corporation  during  the  past  7  years, 
and  said  that  he  paid  the  one  dollar  in  cash 
mentioned  in  the  deed  as  the  consideration 
for  the  lots.  When  quizzed  by  the  court,  he 
testified  that  he  did  not  pay  a  cent;  that  he 
simply  made  a  minute  of  it;  that  he  did  not 
see  how  be  could  hand  a  dollar  to  liimself; 
that  he  was  C'Chlef  of  the  corporation  at  the 
time  of  the  trial;  that,  at  the  time  he  took 
the  deed,  he  was  sole  beneficiary  member  of 
the  corporation;  that  these  lots  were  the 
only  property  he  ever  owned  of  a  real  nature. 
He  testified  that  all  property  of  the  fraterni- 
ty belonged  to  the  corporation  substantially ; 
that  all  of  the  funds  of  the  corporation  were 
kept  in  the  fraternity's  name  at  the  banlc, 
and  that  all  of  the  debts  and  obligations  of 
the  corporatioR  were  paid  by  check  by  the 
C'Chief  on  the  fraternity  account 

The  evidence  is  convincing  that,  after  the 
incorporation  of  the  Ancient  Order  of  Eme- 
thachavah, the  C'Chief  adopted  and  general- 
ly used  the  name  "Denver  Fraternity  of  Eme- 
thachavah" as  the  business  designation  or 
name  in  which  the  corporation  did  business 
up  until  late  in  the  year  1004,  when  condi- 
tions made  it  desirable  for  him  to  use  the 
name  the  "Ancient  Order  of  E/methachavah." 

[4]  A  i)erson  may  adopt  or  assume  any 
name  in  whlcli,  he  prefers  to  do  business,  or 
may  consummate  an  individual  transaction 
in  any  name  he  may  adopt,  and  will  there- 
after be  responsible  in  the  assumed  name. 
Emery  v.  Kipp,  154  Cal.  83,  97  Pac.  17-21, 
19  L.  B.  A.  (N.  S.)  983,  129  Am.  St  Bep.  141, 
16  Ann.  Cas.  792. 

[S]  It  is  insisted  by  counsel  that  a  home- 
stead filing  takes  preference  of  a  general  lien 
on  real  estate,  and'  we  are  cited  to  author- 
ities holding  that,  where  the  abstract  of  a 
Judgment  of  a  court  of  record  is  filed  in  the 
recorder's  office  as  a  general  lien  on  the  real 
estate  of  the  Judgment  debtor,  the  general 
lien  must  give  way  to  the  proper  filing  of  a 
homestead  on  a  specific  piece  of  property  to 
the  value  of  $2,000.  That  is  quite  true.  If 
It  were  otherwise,  the  bolder  of  a  general 
lien  mlgbt  maintain  the  same  against  prop- 
erty many  times  the  value  of  its  incnmbrance 
and  wait  for  years  before  making  a  levy  on 
a  specific  piece  of  property  for  the  satisfac- 
tion of  his  claim,  and  thereby  postpone  the 
rights  of  those  entitled  to  a-  homestead  dur- 
ing the  continuance  of  bis  lien.  However, 
if  a  lienholder  neglects  to  subject  a  specific 
idece  of  property  to  a  levy  immediately  upon 
the  filing  of  a  general  lien  covering  all  of  the 
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property  -of  a  Judgment  debtor,  then  one  en- 
titled to  a  bomestead  right  may  defeat  his 
Hen  in  part,  at  least,  by  flUng  a  claim  of 
homestead  preceding  such  levy.  Weare  v. 
Johnson,  20  Colo.  366,  367,  38  Pac.  374; 
Jones  T.  Olson,  17  Colo.  App.  144,  67  Pac. 
S4». 

The  Hen  In  this  case,  however,  Is  not  goi- 
eral,  but  specific  and  fastened  upon  the  lots 
purchased  and  for  the  purchase  money. 
Claims  for  purchase  money  on  real  or  per- 
sonal property  make  the  equities  of  the  hold- 
er of  such  idalms  doubly  strong,  and  such 
claims  are  usually  excepted  by  statute  from 
the  exemption  lawls.    21  Oya  609. 

Under  the  conditions  of  this  record,  we 
think  it  clear  that  these  notes  were  intended 
to  be,  and  were,  the  notes  of  the  Ancient  Or- 
der of  Emethachavah;  that  the  notice  of  a 
vendor's  lien  in  the  deed  and  written  agree- 
ment constituted  a  valid  equitable  mortgage 
in  favor  of  the  defendant  in  error  on  the 
8i>eciflc  lots  in  dispute;  that  the  notes,  being 
those  of  the  Ancient  Order  of  Emethacha- 
vah,  were  not  discharged  by  the  order  in 
bankruptcy  discharging  the  plaintiff  in  er- 
ror from  the  payment  of  his  debts ;  and  that 
the  homestead  filing  of  the  plalntifF  in  error 
on  the  lots  in  question  is  subordinate  to  the 
equitable  lien  thereon  for  the  purchase 
money. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  and  decree  of  the  trial  court 
is  hereby  affirmed. 

Affirmed. 


(26  Colo.  A.  4M) 

JEWEL  TEA  CO.  v.  WATKINS.    (No.  4120.) 

(Court  of  Appeals,  of  Colorado.    Jan.  11,  1916.) 

1.  Contracts  (I  117*)  —  Contract  in  Rk- 
straint  of  trade— validity— extent  of 
Restraunt— "Or  othsr  Merohandise." 

A  provision  in  a  contract  employing  de- 
fendant as  a  salesman  of  teas,  coffees,  etc.,  over 
established  routes,  that  defendant  would  not, 
while  in  such  employment,  or  within  12  months 
thereafter,  take  orders  for  teas,  coffees,  extracts, 
"or  other  merchandise,"  to  any  of  plaintiff's 
customers,  was  not  invalid  as  an  unreasonable 
restraint  of  trade;  the  words  "or  other  mer- 
chandise," imder  the  doctrine  ejusdem  eeneris. 
having  reference  to  goods  of  the  nature  of  those 
enumerated. 

red.   Note. — For  other  cases,  see  (Contracts, 
Cent.  Dig.  U  554-669;   Dec.  Dig.  {  117.«] 

2.  Contracts  ({  143*)— Construction  as  a 
Whole. 

A  contract  must  be  construed  as  a  whole, 
effect  being  given  to  all  its  parts  and  provisions, 
when  that  can  be  done  without  injustice. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S§  728,  743;  Dec  Dig.  {  143.*} 

S.  Contracts  (I  147*)  —  Oorstbuction  —  In- 
tent or  Parties. 

The  court  may  put  itself  in  the  place  of 
the  parties  when  they  executed  a  contract,  and 
consider  what  they  intended  by  its  terms,  which 
intention,  when  manifest,  will  control. 

[Ed.   Note.— For   other  cases,   see  Ciontracts, 
Cent.  Dig.  J|  730,  743;  Dec.  Dig.  {  147.*] 


4.  Contracts  (S  169*)—CoN8TRUcnoN— Cir- 
cumstances— Parties. 

The  circumstances  surrounding  the  making 

of  a  contract  and   affecting  its  subject-matter 

may  be  resorted  to  in  determining  its  meaning, 
[Ed.   Note.— For  other  cases,  see  Contracts, 

Cent.  Dig.  i  752 ;    I>ec  Dig.  f  16».*] 

6.  Contracts  (S  153*)— Construction  to  Up- 
hold Contract. 

Ck>urt8  should  effectuate  contracts,  and 
should  give  them  a  rational  and  equitable  inter- 
pretation, which  is  just  and  legaL 

(E^.  Note. — For  other  cases,  see  CJontracts, 
(Jent  Dig.  |  734;  Dec.  Dig.  {  153.*] 

6.  Contracts  (|  166*)—Construction— Gen- 
eral AND  Specific  Words— Ejusdem  Gen- 
esis. 

In  a  contract  employing  defendant  to  sell 
and  distribute  teas,  etc,  on  plaintiff's  estab- 
lished trade  routes,  a  provision  that  defendant 
would  not,  during  the  contract  or  within  a 
year  thereafter,  engage  in  the  business  of  sell- 
uig  teas,  coffees,  'V>r  other  merchandise,"  the 
quoted  phrase,  under  the  rule  ejusdem  generis, 
is  restricted  in  meaning  to  goods  of  the  same 
kind  as  those  specifically  mentioned,  where  a 
broader  construction  migot  restrain  trade. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  737;   Dec  Dig.  |  156.*1 

Error  to  District  Court,  City  and  C!ounty 
of  Denver;    John  H.  Denison,  Judge. 

Action  by  the  Jewel  Tea  Company  against 
C.  E.  Watkins.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

J.  Foster  Symes,  of  Denver  (Ivor  O.  Win- 
gren,  of  Denver,  of  counsel),  for  plaintiff  in 
error. 

CUNNINGHAM,  P.  J.  [I]  Plaintiff  and 
defendant  entered  into  a  contract  whereby 
the  latter  became  an  .employe  of  the  former 
as  a  salesman.  The  plaintiff  corporation  was 
engaged  in  selling  teas,  coffees,  and  other 
culinary  articles,  from  wagons  driven  by 
its  employes  over  well-established  trade 
routes  in  this  state.  The  sole  question  pre- 
sented for  our  consideration  is  as  to  the 
validity  of  a  certain  paragraph  In  the  writ- 
ten contract  entered  Into  by  Ute  parties, 
which  reads  as  follows: 

"Party  of  the  second  part  (defendant  in  error 
and  defendant  below)  further  agrees  that  he 
will  not  at  any  time  while  in  the  employ  of  the 
party  of  the  first  part,  nor  within  a  period  of 
twelve  months  after  leaving  the  services  of  the 
party  of  the  first  part,  for  any  cause,  for  himself 
or  any  other  person,  persons  or  company,  so- 
licit or  take  orders  from,  or  deliver  orders  for 
teas,  coffees,  baking  powder,  extracts,  spices, 
cocoa,  or  other  merohandiie  to  any  of  the  cus- 
tomers of  the  party  of  the  first  part,  and  es- 
pecially agrees  not  to  interfere  with  the  trade 
or  business  of  the  party  of  the  first  part  as 
now  transacted  or  carried  on  with  its  customers 
in  the  territory  in  which  the  party  of  the  second 
part  has  been  working. 

"Party  of  the  second  part  further  agrees  that 
he  will  not  directly  or  indirectly,  through  him- 
self or  others,  take  away  or  attempt  to  divert 
any  of  the  custom,  business  or  patronage  of  tiie 
party  of  the  first  part  with  its  said  customers 
in  said  territory  within  twelve  months  after 
leaving. 

"Party  of  the  second  part  further  agrees,  as  a 
condition    precedent,   that   he  will  not   engage 
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for  himself  or  any  other  person,  persons  or  com- 
pany in  the  tea  and  coffee  business,  nor  will  he 
offer  for  sale  any  teas,  coffees,  baking  powder, 
extracts,  spices,  cocoa  or  other  merchandiie 
during  the  life  of  this  contract,  nor  during  a 
period  of  twelve  months  after  leaving  the  em- 
ploy of  the  first  party,  for  any  cause,  whether 
before  or  after  the  termination  of  this  contract, 
in  the  cities  of  Denver,  Longmont,  Lafayette, 
Loufsrille  or  Brie." 

We  have  italicized  what  we  understand  to 
be  the  phrase  which  has  occasioned  the  dis- 
pute in  this  case.  The  aforesaid  contract 
was  dated  September  15,  1913,  and  provided 
that  it  might  be  terminated  by  either  party 
on  giving  the  other  two  weeks  notice.  The 
contract  was  terminated  on  the  10th  day  of 
January,  1914,  and  thereupon,  according  to 
the  allegations  of  plaintlfTs  bill,  the  defend- 
ant engaged  in  the  business  of  selling  and 
delivering  orders  for  goods  of  the  same  gen- 
eral diaracter  as  those  referred  to  in  the 
contract  and  to  the  customers  of  plalntlfF  on 
Its  established  trade  routes.  The  trial  court 
sustained  a  general  demurrer  to  plaintiff's 
bill,  for  the  reason  that  In  the  opinion  of 
the  court: 

"The  restriction  against  soliciting  for  tea, 
etc.,  'or  other  merchandise,'  and  in  forbidding 
defendant^  to  offer  for  sale  teas,  etc.,  'or  other 
merchandise,'  is  unreasonable,  because  going 
beyond  what  is  necessary  for  the  protection  of 
the  plaintiff,  and  the  contract  being  unreason- 
able, in  that  respect,  cannot  be  enforced  in 
equity." 

At  the  time  of  sustaining  defendant's  de- 
murrer to  the  bill  the  trial  Judge  further  stat- 
ed that  "if  the  contract  contained  the  words 
'of  %  similar  nature,'  as  stated  In  the  com- 
plaint, it  would  not  be  open  to  tills  objec- 
tion," referring  to  the  objections  set  forth 
in  that  portion  of  the  court's  remarlcs  which 
we  have  quoted.  Thus  it  will  be  seen  there 
is  left  for  our  determination  but  a  single 
question,  viz.:  Is  the  contract  in  question,  by 
reason  of  the  clause  which  we  have  already 
quoted  from  it,  vicious  for  the  reason  stated 
by  the  trial  court?  This  question  we  think 
must  be  answered  in  the  negative. 

[2]  "A  contract  must  be  construed  as  a  whole, 
effect  being  given  to  all  its  parts  and  provisions, 
when  that  can  be  done  without  working  an  in- 
justice to  either  party,  and  when  doubt  exists, 
and  the  contract  is  susceptible  of  two  construc- 
tions, the  one  working  an  injustice  and  the 
other  consistent  with  the  rights  of  both  parties, 
the  one  which  upholds  the  rights  of  the  parties 
should  be  adopted."  C.  B.  &  Q.  B.  Co.  v.  Pro- 
volt.  42  Colo.  103,  93  Pac.  1126,  16  L.  R.  A. 
gJ.  S.)  587;  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
enver  &  Rio  Grande  R.  Co.,  143  U.  S.  596, 
12  Sup.  Ct.  479,  36  T^  Ed.  277;  Parsons  on 
Contracts  (9th  Ed.)  vol.  2,  p.  661  et  seq.;  Page 
on  Contracts  a905)  SJS  1120,  1121;  Beach  on 
Contracts  (1896)  vol.  1,  i!S  708,  709,  717. 

[3]  "The  primary  rules  for  the  construction 
of  contracts  are  that  the  court  may  put  him- 
self in  the  place  of  the  contracting  parties,  and 
then,  in  view  of  all  the  facts  and  circumstances 
surrounding  them  at  the  time  of  the  execution 
of  the  instrument,  consider  what  they  intended 
by  the  terms  of  their  agreement,  and  that  when 
the  intention  is  manifest  it  will  control  in  the 
interpretation  of  the  instrument,  regardless  of 
inapt  expressions  and  technical  rules  of  con- 
struction."    Tillitt  V.  Mann.  104  Fed.  421,  43 


C.  C.  A.  617;  Messenger  v.  German  Americas 
Ins.  Co.,  47  Colo.  448,  107  Pae.  643;  Parsons 
on  Contracts  (9th  Ed.)  voL  2,  p.  655;  Page  on 
Contracts,  i  1123;  Beach  on  Contracts,  H  712, 
719. 

[4]  "The  circumstances  surrounding  the  mak- 
ing of  the  contract  and  effecting  the  subject  to 
which  it  relates  form  a  sort  of  context  that 
may  properly  be  resorted  to  •  •  *  in  detei^ 
mining  the  meaning  of  the  words  and  provi«ons 
of  the  contract."  McKeesport  M.  Co.  v.  Beo 
Franklin  Ins.  Co.,  173  Pa.  St.  53,  84  AU.  16, 
quoted  with  approval  in  Messenger  v.  German 
Am.  Ins.  Co.,  supra ;  Farrell  v.  Garfield  M.  H. 
&  S.  Co..  49  Colo.  159,  111  Pac  839:  Feamley 
V.  Fearnley,  44  Colo.  417,  98  Pac.  819;  Page 
on  Contracts,  t  1106;  Beach  on  Contracts,  i 
711. 

Considering  the  contract  before  ns  in  its 
entirety,  it  is  quite  apparent  that  the  object 
and  purpose  of  the  contract  was  to  restrain 
the  defendant  from  quitting  the  employ  of 
the  plaintiff  and  thereafter  on  his  own  be- 
half, or  as  the  salesman  for  another,  to  avail 
himself  of  the  advantage  of  acquaintances 
be  had  made  with  plalntUTs  customers 
while  in  the  employ  of  plaintiff,  and  thus 
divert  from  plaintiff  trade  which  it  bad  built 
up.  Tlie  recitals  in  the  contract  make  its 
object  and  purpose  perfectly  apparenL  In 
part  they  read  as  follows: 

"Whereas,  said  party  of  the  second  part  derires 
to  enter  the  employ  of  the  party  of  the  first  part 
and  by  virtue  of  such  employment  will  l>e  enabled 
to  discover  and  acquire  full  knowledge  of  the 
methods  used  by  the  party  of  the  first  part  in 
conducting  its  business  in  the  buying,  selling. 
testing,  keeping  and  distributing  teas,  •  •  * 
and  other  merchandise,  »  •  *  and  will  nec- 
essarily become  acquainted  with  the  customers 
and  residences  along  and  in  such  territory  (com- 
monly known  as  trade  or  delivery  routes)  as 
may  be  intrusted  to  him  from  time  to  time: 
Now,  therefore,  in  consideration  of  the  premises 
and  of  the  mutual  covenants  and  agreements 
herein  contained  the  parties  hereto  covenant 
and  agree  as  follows:"  Etc. 

It  is  proper  in  the  interpretation  of  deeds 
or  written  agreements  to  look  to  the  recitals 
thereof.  These  sometimes  have  great  influ- 
ence in  the  interpretation  of  the  other  parts 
of  the  instrument.  Broom's  Legal  Maxims 
(1900)  p.  428 ;  Parsons  on  Contracts  (9th  Ed.) 
vol.  2,  p.  668;   Beach  on  Contracts,  t  711. 

[6]  Another  wholesome  rule' of  construction 
requires  courts  to  construe  the  words  of  par- 
ties so  as  to  effectuate  their  deeds  and  con- 
tracts, and  not  to  destroy  them,  for  contracts 
should  be  supported  rather  ttian  defeated. 
Parsons  on  Contracts,  659;  Page  on  Con- 
tracts, SS  1120,  1121;  Beach  on  Contracts, 
SS  708,  70e,  and  717 ;  Broom's  Legal  Maxims 
(1900),  p.  398. 

"Where  there  is  room  for  it,  the  court  will 
give  a  rational  and  equitable  interpretation, 
which,  though  neither  necessary  nor  obvioas. 
has  the  advantage  of  being  just  and  legal,  and 
supposes  a  lawful  contract  which  the  parties 
may  fairly  be  regarded  as  having  made."  Par^ 
sons  on  Contracts,  p.  661;  St.  Louis  &  D«nrer 
Land  &  Mining  O.  v.  Tierney,  5  Colo.  682; 
Wyatt  V.  Larimer  &  Weld  Irrigation  Co.,  18 
Colo.  298,  33  Pac.  144,  36  Am.  St  Rep.  280. 

[8]  Thus  far  our  discussion  of  the  contract 
has  proceeded  upon  the  theory  that  the  same 
was  rendered  ambiguous  or  of  doubtful  va- 
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lldity  by  reason  at  the  phrase,  "or  other  mer- 
chandise,"  wblch  we  have  Italicized  in  our 
quotation  from  the  contract  There  Is  abun- 
dant authority  supporting  a  contrary  view. 
"The  court  will  restrict  tl>e  meaning  of  gen- 
eral words  by  more  specific  and  particular  de- 
scriptions of  the  subject-matter  to  wfaicl)  they 
are  to  apply.  Thus  general  words  following 
particular  or  specific  terms  are  restricted  in 
meaning  to  those  things  or  matters  which  are 
of  the  same  kind  as  those  first  mentioned."  9 
Oyc.  584,  685. 

To  give  to  the  phrase  "and  other  mer- 
chandise" the  broad  meaning  claimed  for  it 
by  the  defendant  would  be  to  invest  it  with 
power  by  which  it  might  defeat  what  seems 
to  have  been  the  main  purpose  of  the  con- 
tract This  rule  of  construction  will  not  or- 
dinarily be  applied  where  by  so  doing  the  con- 
tract is  destroyed  and  the  purpose  and  object 
of  the  parties  to  it  thwarted. 

"It  is  a  general  rule  that  whensoever  the 
words  of  a  deed,  or  of  the  parties  without  deed, 
may  have  a  double  intendment,  and  the  one 
standeth  with  law  and  right,  and  the  other  is 
wrongful  and  against  law,  the  intendment  that 
standeth  with  law  shall  be  taken."  Ck)ke  on 
Littleton,  42,  183;  Archibald  v.  Thomas,  3 
Cow.  (N.  T.)  284;  Riley's  Adm'rs  v.  Vanhout- 
en,  4  How.  (Miss.)  428;  Many  v.  Beekman  Iron 
Co.,  9  Eaige  (N.  Y.)  188. 

"Where  there  are  recitals  of  particular  daims 
or  considerations,  followed  by  general  words  of 
release,  the  general  words  snail  be  restrained 
by  the  particular  recital.  Thus,  if  a  man  should 
receive  £10  and  give  a  receipt  for  this  sum, 
and  thereby  acquit  and  release  the  person 
of  all  actions,  debts,  duties,  and  demands, 
nothing  would  be  released  but  the  £10;  be- 
cause the  last  words  must  be  limited  by  those 
foregoing."  2  Roll.  Abr.  409;  Paylor  v.  Hom- 
ersham,  4  M.  &  8.  426;  Lyman  v.  Clark,  9 
Mass.  235;  Rich  v.  Lord,  18  Pick.  (Mass.)  322, 
325;  Jackson  v.  Stackhouse,  1  Cow.  (N.  T.) 
122,  13  Am.  Dec.  514;  Bellamy  v.  Bellamy's 
Adm'rs,  6  Fla.  at  page  107. 

Where,  In  a  statute,  general  words  follow 
particular  ones,  the  rule  is  to  construe  them 
as  applicable  to  subjects  ejusdem  generis, 
and  we  know  of  no  reason  why  the  rule  as 
applied  to  statutes  may  not  be  with  equal 
propriety  applied  to  the  interpretation  of  con- 
tracts. 

"According  to  Lord  Bacon,  'all  words,  wheth- 
er they  be  in  deeds  or  statutes,  if  they  be  gener- 
al and  not  express  and  precise,  shall  be  re- 
strained into  the  fitness  of  the  matter  and  the 
person.'"  Beach  on  Contracts,  note  to  page 
862. 

"As  was  well  stated  by  Black.  C.  3..  in  Shkrp- 
less  V.  PhUadelphia,  21  Pa.  St  161,  59  Am. 
Dec.  760,  '  •  *  •  it  is  a  universal  rule  of 
construction,  founded  in  the  clearest  reason, 
that  general  words  in  any  instrument  ♦  •  » 
are  strengthened  by  exceptions  and  weakened  by 
enumeration.' "  Wisconsin  Central  R.  Co.  v. 
Taylor  County,  62  Wis.  at  page  90,  8  N.  W.  833. 

No  contention  appears  to  have  arisen  or 
been  made  as  to  the  legality  of  the  contract 
here  in  question,  aside  from  that  which  we 
have  already  discussed,  and  the  terms  both 
as  to  time  and  territory  embraced  seem  em- 
inently reasonable. 

For  authority  on  the  question  of  the  en- 
forceability of  contracts  of  the  character  here 


under  consideration,  see  Barrows  t.  McMur- 
try  Mfg.  Co.,  54  Colo.  432,  131  Pac.  430,  and 
Freudenthal  v.  Espey,  45  Colo.  488,  102  Pac. 
280,  26  L.  R.  A.  (N.  S.)  961. 

Judgment  reversed,  and  the  case  remanded 
for  further  proceedings  In  conformity  with 
the  views  herein  expressed. 

Reversed  and  remanded. 


(60  Mont.  134) 

STATH  ex  rel.  SMITH  v.  DISTRICT  COURT 
OF  THE  FOURTEENTH  JUDICIAL 
DIST.  IN  AND  FOB  BROADWATER 
COUNTY  et  al.     (No.  3505.) 

(Supreme  Court  of  Montana.     Dec.  18,  1914.) 

1.  States  (i  30*)— Leoisuitivk  Department 
—Members  of  Legislature  —  Contest  — 
Statutes. 

Corrupt  Practices  Act  1012  (Laws  1013, 
p.  593)  provides  for  contesting  nominations  or 
elections  by  actions  in  the  district  courts,  and 
section  40  declares  that,  in  case  of  a  contested 
Domination  or  election  for  senator  or  represen- 
tative in  the  L^slative  Assembly,  the  court 
shall  forthwith  certify  its  findings  to  the  sec- 
retary of  state,  to  be  by  him  transmitted  to 
the  presiding  officer  of  the  body  in  question. 
Held  that,  if  such  act  be  construed  as  confer- 
ring on  the  district  court  power  to  decide  which 
of  two  legislative  candidates  has  been  elected, 
it  is  to  that  extent  violative  of  Const,  art.  5, 
§  9,  providing  that  each  house  of  the  Legisla- 
tive Assembly  shall  judge  of  the  elections,  re- 
turns, and  qualifications  of  its  members. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  {  39 ;    Dec.  Dig.  |  30.*] 

2.  Constitutional  Law  (J  61*)— Depabt- 
ments  of  Government— Duties  of  Juni- 
ciAsrv — Infeinoement  bt  LsoisLATiyE  De- 
partment. 

Corrupt  Practices  Act  1012,_  §  49,  provides 
that,  in  case  of  a  contested  nomination  or  elec- 
tion for  senator  or  representative  in  the  as- 
sembly, the  district  court  shall  forthwith  certi- 
fy its  findings  to  the  secretary  of  state,  to  be 
by  him  transmitted  to  the  presiding  officer  of 
such  body.  Held,  that  such  provision  was  un- 
constitutional, as  an  attempt  by  the  legisla- 
tive department  of  the  government  to  make  the 
judicial  branch  ite  agent  to  gather  evidence  and 
make  findings  therefrom,  without  binding  force. 
[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  103-107;  Dec.  Dig.  S 
61.*] 

3.  EuEcnoNS  (8  288*)— Contest— Petition- 
Amenoment. 

Where  a  written  petition  to  institute  a  leg- 
islative election  contest  was  filed  under  an  un- 
constitutioDBl  statute,  it  was  not  amendable 
so  as  to  initiate  a  contest  in  a  different  forum 
under  another  law  after  the  time  prescribed 
for  such  latter  contest  bad  expired. 

[Ed.    Note. — For   other  cases,   see    Elections, 
Cent  Dig.  81  280-283 ;   Dec.  Dig.  8  288.*] 

4.  States  (i  30*)— Leqisiativk  Offices- 
Contest. 

The  method  of  instituting  a  contest  for  a 
legislative  office  provided  by  Rev.  Codes,  8  82 
et  seq.,  is  not  exclusive,  but  the  power  confer- 
red on  each  bouse  of  the  Legislature  by  Const. 
art.  5,  §  0,  to  try  a  contest  of  the  seats  of 
members,  is  a  continuing  one,  and  may  be  ex- 
ercised at  any  time  during  the  member's  term, 
so  that  the  rights  of  the  coutestant  are  not 
abridged  by  his  failure  to  commence   proceed- 
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in;s  within  the  SO-day  period  fixed  by  section 
83. 

[Ed.  Note.— For  other  cages,  see  States,  Cent 
Dig.  §  39;   Dec.  Dig.  {  30.*] 

Certiorari  by  the  State,  on  the  relation  of 
Cbarles  W.  Smitb,  against  the  District  Court 
of  the  Fourteenth  Judicial  District  in  and  for 
the  County  of  Broadwater  and  John  A.  Matth- 
ews, Judge  thereof.  Demurrer  and  motion 
to  quash  sustained,  and  proceeding  dismissed. 

Gael  G.  Wilson,  of  Helena,  for  appellant. 
O.  W.  McConnell  and  R.  Lee.  Word,  both  of 
Helena,  for  respondents. 

HOLLOWAT,  J.  At  the  general  election 
held  on  November  3,  1914,  Charles  W.  Smith 
was  the  Republican  candidate,  and  Charles 
S.  Muffly  was  the  Democratic  candidate,  for 
state  senator  for  Broadwater  county.  The 
canvassing  board  returned  that  Muffly  re- 
ceived the  highest  number  of  votes,  and  a  cer- 
tificate of  election  was  issued  to  him  on  No- 
vember 6th.  On  November  25tb  Smith  com- 
menced an  action  in  the  district  court  of 
Broadwater  county  contesting  Muffly's  elec- 
tion. On  December  3d  the  contestant  secured 
leave  of  the  court  to  amend  hla  petition  or 
complaint  by  striking  therefrom: 

"in  the  District  Court  of  the  Fourteenth  Ju- 
dicial District  of  the  State  of  Montana,  in 
and  for  the  County  of  Broadwater. 

"Charles  W.  Smith,  Contestant,  v.  Charles  S. 
MulHy,  Contestee. 

"Petition. 

"To  the  Honorable  John  A.  Matthews,  Judge 
of  the  District  Court  of  the  Fourteenth  Ju- 
dicial District  of  the  State  of  Montana  in 
and  for  the  County  of  Broadwater : 

"The  petition  of  contestant,  above  named, 
alleges" 

— and  substitute  therefor  the  following: 

"In  the  Matter  of  the  Contest  of  Election  of 
Charles  S.  Muffly  to  the  Office  of  Senator  for 
the  County  of  Broadwater,  State  of  Montana. 

"Charles  W.  Smith,  Contestant,  v.  Charles  S. 
Muflly,  Contestee. 

"Statement  of  Contest 

"Charles  W.  Smith,  contestant,  presents  and 
files  this  his  statement  of  contest  and  alleges" 

— and  by  striking  out  the  prayer  that  the 
court  determine  that  Mufily  was  not  elected 
and  that  contestant  was,  that  a  citation  issue 
to  Muflly  requiring  blm  to  appear  and  an- 
swer, and  that  the  ballots  used  at  the  elec- 
tion in  precincts  1  to  13  be  produced  in  court 
and  counted,  and  that  a  certificate  of  election 
be  ordered  to  issue  to  contestant,  and  to  sub- 
stitute therefor: 

"Wherefore  contestant  prays,  that  the  clerk 
of  the  district  court  of  the  Fourteenth  judicial 
district  of  the  state  of  Montana,  in  and  for 
the  county  of  Broadwater,  issue  a  commission 
directed  to  two  justices  of  the  peace  of  said 
county  to  meet  at  a  time  and  place  specified 
in  such  commission,  in  accordance  with  law, 
for  the  purpose  of  taking  the  depositions  of 
such  witnesses  as  the  above-named  parties  to 
the  above-entitled  contest  may  wish  to  examine, 
and  that  such  other  proceedings   may   be  had 


for  the  determination  of  said  contest  as  are 
authorized  by  law  and  by  the  statutes  of  the 
state  of  Montana." 

On  the  same  day  a  paper  designated  "State- 
ment of  Contest"  was  filed  with  the  clerk  of 
the  court,  and  application  made  for  a  com- 
mission to  two  justices  of  the  peace  to  take 
testimony.  The  clerk  having  refused  to  Issue 
the  commission,  proceedings  in  mandamus 
were  instituted  in  the  district  court  to  compel 
the  performance  of  that  duty.  The  court 
refused  to  issue  the  writ,  and  this  proceed- 
ing in  certiorari  was  instituted  to  review  the 
court's  action.  Upon  the  return,  counsel  for 
the  respondent  Interposed  a  demurrer  and  a 
motion  to  quash,  and  the  matter  Is  before  as 
for  determination  upon  the  complete  record 
of  all  prior  proceeding.  Technically,  all  of 
these  proceedings  were  not  before  the  dis- 
trict court,  and  it  is  urged  are  not  now  before 
us.  But  nothing  is  before  us  which  we 
would  not  have  required  upon  a  hearing  up- 
on the  merits,  and  nothing  has  been  excluded 
which  could  have  come  l)efore  us  properly. 
We  shall  therefore  disregard  the  technical 
objection  made,  and  consider  the  record  as  a 
whole. 

[1]  Sections  48,  49,  62,  and  53  of  an  act  ap- 
proved at  the  general  election  in  1912  (Laws 
1913,  pp.  612,  613),  under  the  Initiative  pow- 
er reserved  to  the  people  by  our  state  Consti- 
tution, and  familiarly  known  as  the  (Corrupt 
Practices  Act,  provide  for  contesting  nomina- 
tions or  elections  by  actions  in  the  district 
courts.  Section  49,  among  other  things,  de- 
clares: 

"In  the  case  of  a  contested  nomination  or  elec- 
tion for  senator  or  representative  in  the  Legisla- 
tive Assembly,  •  •  •  j.j,g  court  shall  forth- 
with certify  its  findings  to  the  secretary  of 
state  to  be  by  him  transmitted  to  the  presiding 
officer  of  the  body  in  question." 

Article  6,  pt  3,  tit  1,  Revised  Codes  (sec- 
tions 82  and  92),  provides  methods  for  secur- 
ing and  perpetuating  testimony  in  a  contest 
of  an  election  of  a  member  of  either  house  of 
the  Legislative  Assembly.  The  first  method 
requires,  as  a  condition  precedent  that  with- 
in 20  days  after  the  certificate  of  election  has 
been  Issued  a  statement  of  contest  shall  be 
tiled  with  the  clerk  of  the  district  court  of 
the  county  wbere  the  contest  arises,  whereup- 
on the  clerk  must  Issue  a  commission  to  two 
Justices  of  the  peace  of  his  county,  who  shall 
take  the  depositions  of  the  witnesses  produc- 
ed by  either  the  contestant  or  contestee,  re- 
port the  same  to  the  clerk,  who  shall  forward 
the  evidence  to  the  secretary  of  state,  by  him 
to  be  transmitted  to  the  presiding  officer  of 
that  branch  of  the  Legislature  before  wliich 
the  contest  is  to  be  tried.  The  second  meth- 
od (section  91)  provides  for  depositions  to  be 
taken  in  the  manner  and  under  the  rules  ap- 
plicable in  Civil  cases;  and  section  92  pro- 
vides: 

"The  house  before  wbidi  the  contest  is  pend- 
ing may  take  such  other  evidence  in  the  case 
as  it  deems  material." 


•For  other  eases  SAt  same  topic  sad  section  NUUBBR  in  Dec.  Dig.  *  Am.  Dig.  Key-No.  Sartss  ft  Rep'r  Indexu 
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Wblle  the  C!orrupt  Practices  Act  is  in  force 
by  virtue  of  a  vote  of  the  people,  it  haa  no 
greater  e£Bcacy  as  a  statute  than  if  it  had 
been  enacted  by  the  Legislature;  in  other 
words,  it  cannot  affect  any  provision  of  the 
Constitution.  If  by  this  act  it  was  sought  to 
confer  upon  a  district  court  power  to  decide 
which  of  two  legislative  candidates  has  been 
elected,  it  is  tt>  that  extent,  and  for  that  rea- 
son, invalid.  ^Section  9,  art.  6,  of  our  state 
Constitution  provides: 

"Each  bouse  (of  the  Legislative  Assembly) 
shall  •  •  *  judge  of  the  elections,  returns, 
and  qualifications  of  its  members." 

A  like  provision  is  found  in  the  Constitu- 
tion of  the  United  States  and  in  the  Constitu- 
tion of  every  state  In  the  Union,  so  far  as  we 
know.  Speaking  generally,  our  state  Consti-' 
tutlon  is  a  limitation  of  powers,  but  the  pro- 
vision in  section  9  above  is  an  exception  to 
that  rule.  This  Is  a  distinct  grant  of  power 
by  the  people  to  each  branch  of  the  Legisla- 
tive Assembly,  a  power  necessary  to  the  ex- 
istence aud  independence  of  each  house  as  an 
instrumentality  of  government  This  power, 
emanating  from  the  sovereign  people,  cannot 
be  delegated  by  either  bouse  or  both  acting 
together;  and  likewise  neither  house  posses- 
ses the  power  to  divest  itself  of  the  authority 
thus'  conferred  upon  it.  O'Neill  v.  Yellow- 
stone Irr.  Dist,  44  Mont  492,  121  Pac.  283 ; 
State  T.  HoUand,  37  Mont  393,  96  Pac.  719. 
So  long  as  our  Constitution  stands  as  it  is 
now  written,  no  officer,  individual,  court  or 
other  tribunal  can  infringe  upon  the  exclu- 
sive prerogative  of  each  house  to  determine 
for  Itself  whether  one  who  presents  himself 
for  membership  is  entitled  to  a  seat 

In  considering  a  like  provision  of  the  Con- 
stitution of  Kansas,  Mr.  Justice  Brewer  said: 

"The  Constitution  declares  (article  2,  J  8) 
that:  'Each  bouse  shall  be  judge  of  the  elec- 
tions, returns,  and  qualifications  of  its  own 
members.'  This  is  a  grant  of  power,  and  con- 
stitutes each  house  the  ultimate  tribunal  as 
to  the  qualifications  of  its  own  members.  The 
two  houses  acting  conjointly  do  not  decide. 
Each  bouse  acts  for  itself,  and  by  itself,  and 
from  its  decision  there  is  no  appeal,  not  even 
to  the  two  houses.  And  this  power  is  not 
exhausted  when  once  it  has  been  exercised,  and 
a  member  admitted  to  his  seat.  It  ie  a  con- 
tinuous power,  and  runs  through  the  entire 
term.  At  any  time,  and  at  all  times  during 
the  term  of  office,  each  house  is  empowered  to 
pass  upon  the  present  qualifications  of  its  own 
members.  By  section  5  of  the  same  article 
acceptance  of  a  federal  office  vacates  a  member's 
seat  He  ceases  to  be  qualified,  and  of  this 
the  house  is  the  judge.  If  it  ousts  a  member 
on  the  claim  that  he  has  accepted  a  federal  of- 
fice, no  court  or  other  tribunal  can  reinstate 
him.  If  it  refuses  to  oust  a  member,  his  seat 
is  beyond  judicial  challenge.  This  grant  of 
power  is,  in  its  very  nature  (and  so  as  to  any 
other  disqualification)  exclusive,  and  it  is 
necessary  to  preserve  the  entire  independence 
of  the  two  houses.  Being  a  power  exclusively 
vested  in  it,  it  cannot  be  granted  away  or  trans- 
ferred to  any  other  tribunal  or  officer."  State 
ex  rel.  ▼.  John  S.  Gilmore,  20  Kan.  651,  27 
Am.  Rep.  189. 

[2]  But  section  49  of  the  Corrupt  Practices 
Act  probably  does  not  attempt  to  confer  upon 


the  court  power  to  determine  the  relative 
rights  of  legislative  contestants  to  office.  It 
requires  only  that  the  court  make  findings 
which  are  to  be  transmitted  to  the  secretary 
of  state,  to  be  by  him  delivered  to  the  house 
which  tries  the  contest  If  the  findings  made 
by  the  court  pursuant  to  this  section  could, 
under  any  possible  set  of  circumstances,  t>e- 
come  binding,  the  power  thus  attempted  to 
be  conferred  upon  the  court  would  be  in  its 
nature  judicial,  and  no  valid  objection  could 
be  urged  against  the  legislation.  But  the  con- 
stitutional injunction  to  each  bouse  to  de- 
termine the  elections,  returns,  and  qualifica- 
tions of  its  own  members — which  is  manda- 
toi-y  and  prohibitory  In  its  character — pre- 
cludes the  possibility  that  the  court's  find- 
ings can  ever  have  any  binding  force  or 
effect  The  function  performed  by  the  court 
is  nothing  more  than  that  of  an  agent  of  the 
Legislature — ^just  such  a  function  as  might 
be  performed  by  a  referee  or  notary  publla 
Under  our  Constitution  the  powers  of  govern- 
ment are  distributed  among  the  legislative, 
executive,  and  judicial  departments,  which 
are  declared  to  be  distinct  and  are  co-ordi- 
nate, and  "no  person  or  collection  of  persons 
charged  with  the  exercise  of  powers  properly 
belonging  to  one  of  these  departments  shall 
exercise  any  powers  properly  belonging  to 
either  of  the  others,  except  as  in  this  Consti- 
tution expressly  directed  Or  permitted." 
Article  4,  {  1. 

In  State  ex  rel.  Schneider  v.  Cunningham, 
39  Mont  165,  101  Pac.  962,  we  said  with 
reference  to  this  provision: 

"Its  purpose  is  to  constitute  each  department 
an  exclusive  trustee  of  the  power  vested  in  it, 
accountable  to  the  people  alone  for  its  faith- 
ful exercise,  so  that  each  may  act  as  a  check 
upon  the  other,  and  thus  may  be  prevented  the 
tyranny  and  oppression  which  would  be  the 
inevitable  result  of  a  lodgment  of  all  power  in 
the  hands  of  one  body.  It  is  incumbent  upon 
each  department  to  assert  and  exercise  all  its 
power  whenever  public  necessity  requires  it  to 
do  so;  otherwise  it  is  recreant  to  the  trust 
reposed  In  it  bjr  the  people.  It  is  eqnally  in- 
cumbent upon  it  to  refrain  from  asserting  a 
power  that  does  not  belong  to  it,  for  this  is 
equally  a  violation  of  the  Qeople's  confidence. 
Indeed,  the  distinction  goes  so  far  as  to  re- 
quire each  department  to  refrain  from  in  any 
way  impeding  the  exercise  of  the  proper  func- 
tions belonging  to  either  of  the  other  depart- 
ments." 

The  Jurisdiction  of  the  district  court  is  de- 
fined and  limited  by  section  11,  art  8,  of  the 
Constitution.  Every  power  therein  enumer- 
ated is  judicial  in  character ;  and  that  the 
lawmaking  branch  of  government  cannot 
compel  a  court  to  act  as  its  agent  or  the 
agent  of  either  house  of  the  Legislature, 
merely  to  gather  evidence  and  make  findings 
therefrom  which  have  no  binding  force  or 
effect,  or  for  any  other  purpose,  follows  from 
the  very  character  of  the  Judiciary  as  an 
independent  co-ordinate  branch  of  govern- 
ment The  provision  of  section  49  of  the 
Corrupt  Practices  Act  above  quoted  is  in- 
valid for  this  reason,  and  the  contest  pro- 
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ceeding  instittited  In  the  district  court  of 
Broadwater  county  on  November  25th  was  a 
nullity,  and  the  complaint  or  petition  was 
of  no  more  effect  than  a  piece  of  blank  paper, 
and  therefore  was  not  the  subject  of  amend- 
ment 

[S]  It  Is  idle  to  suggest  that  contestant  In- 
tended his  original  petition,  filed  in  court  on 
November  25th,  to  constitute  a  statement  of 
contest  under  the  Code  provisions  above.  It 
was  filed  in  court  entitled  in  court  and  ap- 
pealed to  the  court  for  relief.  The  paper 
filedi  on  December  3d  meets  the  requirements 
of  section  83,  Revised  Codes,  but  it  was  not 
filed  within  20  days  after  the  certificate  of 
election  had  been  issued  to  the  contested,  and 
for  that  reason  was  not  effective  for  any  pur- 
pose (15  Cyc.  400),  and  did  not  call  for  any 
action  on  the  part  of  the  clerk. 

[4]  It  may  be  observed  In  passing  that  the 
method  of  instituting  a  contest  provided  by 
sections  82  et  seq.,  above,  is  not  exclusive. 
Those  provisions  merely  contemplate  a  con- 
venient method  of  securing  speedily  the  tes- 
timony of  witnesses  who  might  by  leaving 
the  state,  avoid  *  service  of  process.  The 
power  conferred  by  section  0,  art  6,  of  the 
Constitution,  above,  is  a  continuing  one,  and 
may  be  exercised  at  any  time  during  the  term 
of  the  member.  The  rights  of  a  contestant 
are  not  abridged  in  any  respect  then,  by  hla 
failure  to  commence  his  proceedings  within 
the  20-day  period  designated  in  section  83, 
above.  Such  failure  operates  only  to  pre- 
clude him  from  having  depositions  taken  in 
the  manner  and  at  the  time  provided  in  sec- 
tions 84  to  87,  but  leaves  him  every  other 
facility  for  a  hearing. 

Because  the  proceeding  instituted  on  No- 
vember 25th  was  ineffectual,  and  the  pro- 
ceeding commenced  on  December  3d  was  too 
late,  this  relator  is  not  entitled  to  any  relief 
in  this  court.  The  demurrer  and  motion  to 
quash  are  sustained,  and  the  proceeding  is 
dismissed. 

Dismissed. 

BRANTLT,  C.  J.,  and  BANNER,  J.,  con- 
cur. 

(60  Mont  lU) 

STATE  ex  rel.  SMOTHEBMAN  v.  DISTRICT 
COURT  OF  TWELFTH  JUDICIAL  DIST. 
IN  AND  FOR  BLAINH  OOUNTX  et  al. 
(No.  8583.) 

(Supreme  Court  of  Montana.     Dec.  18,  1914.) 

1.  JUDOMKNT  (S  106*)— FlLINO  AnSVTEB— SEBV- 
ICE 

Under  Bev.  Codes,  {  6537,  providing  that 
upon  the  overruling  of  a  demurrer  to  an  amend- 
ed complaint  the  defendant  must  answer  within 
20  days  or  such  time  as  the  court  may  direct 
or  judgment  may  be  entered  against  him  by  de- 
fault, the  defendant  must  file  bis  answer  within 
the  time  set  by  the  court ;  service  of  it  upon 
plaintiff's  counsel  not  being  sufScient. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §{  160,  162,  180-197;  Dec.  Dig.  { 
106.  •] 


2.  Judgment  (i  106*) — Fiuwo  Answeb  — 
Sbbvicx. 

Under  Ber.  Codes,  S  6537,  providing  that 

judgment  may  be  entered  by  deuult  against  a 
defendant  for  failure  to  Qle  bis  answer  to  an 
amended  complaint  demurrer  to  which  has  been 
overruled,  within  a  specified  time,  service  of  an- 
swer on  counsel  of  plaintiff  within  such  time 
does  not  preclude  such  counsel  from  having 
the  default  judgment  entered  against  defendant 
after  expiration  of  time  for  filbag  answer,  in  the 
absence  of  any  act  or  statement  of  his  mislead- 
ing opposing  counsel  to  the  belief  that  he  would 
not  take  advantage  of  the  delay  in  filing  answer. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig;  §{  160,  162,  180-197;  Dec  Dig.  j 
106.*] 

3.  Judgment  (|  131*)— Defatjwp  Judguewt— 
Gbounds. 

Under  Bev.  Codes,  {  6719,  the  derk  of  the 
district  court  must  enter  a  default  judgment 
when  the  time  fixed  by  Bev.  Codes,  §  6537, 
for  filing  an  answer  to  an  amended  complaint 
demurrer  to  which  has  been  overruled,  has  ex- 
pired. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §g  160,  245 ;    Dec.  Dig.  {  131.*] 

4.  Judgment  (§  139*)- Default  Judgment- 
Setting  Aside — Statutes. 

Under  Rev.  Codes,  |  6589,  a  judgment  en- 
tered by  default  by  the  clerk  of  a  district  court 
after  defendant's  time  bad  elapsed  for  filing  his 
answer  to  an  amended  complaint  after  demurrer 
overruled,  may  be  set  aside  by  the  court  in  its 
discretion  and  upon  proper  showing,  and  the 
answer  allowed  to  be  filed. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §§  265-268;    Dec.  Dig.  {  139.*] 

5.  Appeai.  and  Ebbob  (§  113*)— Decisions 
Reviewable  —  Opening  Default  —  Stat- 
utes. 

Where  a  final  judgment  has  not  been  enter- 
ed in  the  case,  an  order  of  the  lower  court  strik- 
ing from  its  file  a  default  judgment  entered  un- 
der Rev.  Codes,  §  6537,  cannot  be  reached  on 
appeal,  under  Rev.  Codes,  i  7098,  providing 
that  no  appeal  lies  from  an  order  striking  from 
the  files  a  pleading  or  other  part  of  the  record. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  758-785;  Dec.  Dig.  i 
113.*] 

6.  Cebtiobari  (§  5*)— Gbounds. 

When  final  judgment  has  not  been  entered 
in  a  suit  in  which  the  plaintiff  objects  to  an 
order  of  the  court  striking  from  the  files  a  judg- 
ment given  against  defendant  by  default  certi- 
orari is  the  proper  mode  of  review. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  |§  5,  6;    Dec.  Dig.  {  5.*] 

Action  by  W.  D.  Smotherman '  against 
Charles  Christiansen.  Default  Judgment  was 
entered  against  defendant  which  the  lower 
court  set  aside,  and  plalntifl  brings  certlorarL 
Order  annulled. 

W.  B.  Sands,  of  Chinook,  for  appellant 
O'Keefe  &  Kuhr,  of  Chinook,  for  respondeut 

BRANTLT,  C.  J.  Certiorari.  On  August 
26,  1912,  W.  D.  Smotherman  commenced  an 
action  against  Charles  Christiansen  in  the 
district  court  of  Blaine  county.  Thereafter 
he  filed  an  anv<nded  complaint  The  amend- 
ed pleading  alleged  12  separate  causes  of  ac- 
tion for  damages  for  trespass  upon  lands  be- 
longing to  plaintiff.  The  defendant  inter- 
posed separate  demurrers  to  the  several  caus-  - 
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es  of  action.  On  March  16,  1914,  Hon.  Frank 
N.  Utter  presiding,  the  court  after  argument 
anstalned  the  demnrrers  to  the  first,  second, 
and  fourth  causes  of  action ;  It  OTermled  the 
others  and  allowed  defendant  10  days  In 
which  to  answer.  On  the  morning  of  March 
27th,  the  defendant  having  failed  to  file  his 
answer,  counsel  for  plaintiff  filed  with  the 
clerk  his  preecli)e  for  a  default  The  default 
was  entered  Immediately  by  the  clerk  by 
filling  out  and  signing  a  printed  blank  kept 
by  him  for  that  purpose,  and  attaching  it  to 
the  complaint  by  a  stapling  machine.  On 
November  10,  1914,  the  court,  on  motion  of 
counsel  for  defendant,  ordered  the  default 
stricken  from  the  files  on  the  ground  that 
the  clerk  was  "without  authority  In  law  to 
enter  it."  At  the  argument  of  the  motion  In 
the  district  court  it  was  admitted  by  coun- 
sel for  the  plaintiff  that,  on  the  afternoon  of 
the  day  before  the  default  was  entered,  coun- 
sel for  defendant  had  served  upon  him  a 
copy  of  the  answer  he  Intended  to  file  in  the 
action.  The  purpose  of  this  application  la  to 
have  the  order  striking  out  the  default  an- 
nulled on  the  ground  that  the  court  exceed- 
ed its  jurisdiction  and  the  relator  has  no  ap- 
peal nor  other  qpeedy  or  adequate  remedy. 
Appearance  was  made  In  this  court  for  the 
respondents  by  motion  to  quash  the  writ,  on 
the  ground  that  the  facts  alleged  in  the  affi- 
davit did  not  warrant  Its  issuance  by  this 
court,  and  that  the  petitioner  has  an  ade- 
quate remedy  by  appeal.  Upon  this  motion 
the  application  was  submitted  for  final  Judg- 
ment. 

[1-4]  It  is  provided  by  section  66S7  of  the 
Revised  Codes  that,  upon  the  overruling  of  a 
demurrer  to  an  amended  complaint,  the  de- 
fendant must  answer  within  20  days  or  such 
other  time  as  the  court  may  direct  Judg- 
ment by  default  may  be  entered  for  failure 
to  answer,  as  In  other  cases.  In  the  case  of 
Smotherman  v.  Christiansen  the  court  di- 
rected the  answer  to  be  filed  in  10  days.  It 
was  Incumbent  upon  the  defendant  to  file  bis 
answer  within  this  time.  A  service  of  It  upon 
counsel  for  plaintiff  was  not  equivalent  to 
filing  It  with  the  clerk.  Nor  did  the  service 
preclude  counsel  from  having  default  enter- 
ed on  the  following  day,  in  the  absence,  of 
course,  of  a  showing  of  some  act  or  state- 
ment on  his  part  misleading  counsel  for  the 
defendant  Into  the  belief  that  advantage 
would  not  be  taken  of  his  lack  of  promptness 
in  filing  the  answer.  The  answer  not  having 
been  filed,  counsel  for  plaintiff  had  the  right 
to  have  default  entered,  and  it  became  the 
duty  of  the  clerk  upon  his  application  to  en- 
ter it  Rev.  Codes,  {  6719.  After  it  had 
bc6n  entered,  the  court  might,  in  its  discre- 
tion and  upon  a  proper  showing,  but  not  oth- 
erwise, have  set  it  a.side  and  permitted  the 
answer  to  be  filed.  Rev.  Codes,  |  6589.  Evi- 
dently, the  court  was  of  the  opinion  that 
Inasmnch  as  service  of  the  answer  had  been 


made,  this  was  suflldent  to  preclude  the  en- 
try of  default  This  conclusion  was  errone- 
ous. The  relator  could  not  arbitrarily  be  de- 
prived of  the  advantage  gained  by  entry  of 
default. 

[B,  6]  Since  final  Judgment  had  not  been  en- 
tered when  the  order  was  made,  the  relator 
Is  without  remedy  by  appeal.  No  appeal  lies 
from  an  order  striking  from  the  files  a 
pleading  or  other  document  constituting  a 
part  of  the  record  of  the  case.  Rev.  Codes, 
{  7098.  Nor  has  he  any  other  adequate  rem- 
edy. 

The  order  was  In  excess  of  Jorlsdlction, 
and  is  therefore  annulled. 

Order  annulled. 

HOLLOWAT  and  S-\KNER,  JJ.,  concur. 


(16  Ariz.  338) 
WHITE  SEWING  MACH.  CO.  v.  BRADLEY 
et  al.      (No.  1376.) 

(Supreme  Court  of  Arizona.     Jan.   11,   1915.) 

1.  TaiAL   ({  139*)— DnuccnON   of  Vbrdict— 
SuTFiciENCT  or  Evidence. 

It  is  only  where  the  court  can  find  no  evi-  - 
dence    which,    in    its    deliberate    and    ultimate 
judgment,  is  entitled  to  be  weighed  that  a  ver- 
dict should  be  directed. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Cent. 
Dig.^H  332,  333,  338-341,  365;    Dec.  Dig.  { 

2.  Indkmnitt_  (S  15*)— Bonds— Evidence. 

In  an  action  on  a  bond  to  secure  payment 
of  notes  given  for  the  price  of  sewing  machines, 
evidence  held  sufficient  to  take  the  question  of 
the  execution  of  the  bond  and  the  existence  of 
indebtedness  on  the  notes  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  {§  3&-40,  42-47;   Dec.  Dig.  {  15.*] 

3.  Bonds   (S  120*)— Exis-mnck  o»  Bxactlt 
Similar  Bond— Eftect. 

It  is  no  defense  to  an  action  aeainst  the 
parties  to  a  bond  that  there  is  snother  bond 
outstanding,  executed  by  the  same  persons, 
for  the  same  purpose,  and  containing  exactly 
the  same  conditions. 

[Ed.  Note. — For  otber  cases,  see  Bonds,  Cent 
Dig.  iS  139-147;  Dec.  Dig.  §  l:i0.*J 

Appeal  from  Superior  Court  Cochise  Coun- 
ty;  Fred  Sutter,  Judge. 

Action  by  the  White  Sewing  Machine  Com- 
pany, a  corporation,  against  J.  Taylor  Brad- 
ley and  others.  From  a  judgment  directing 
a  verdict  for  defendants,  plaintiff  appeals. 
Reversed  and   remanded. 

David  Bensblmol,  of  Douglas,  for  appel- 
lant Doan  &  Doan,  of  Douglas,  for  appel- 
lees. 


CUNNINGHAM,  J.  Appellant  commenced 
this  action  upon  a  boftd  given  by  J.  Taylor 
Bradley  as  principal  and  the  other  appellees 
as 'sureties,  under  date  of  October  8,  1907, 
binding  themselves  jointly,  severally,  and 
individually  to  the  appellant  in  the  penal 
sum  of  $2,600,  with  10  per  cent.  In  case  of 


*For  oiher  cases  lee  same  topic  and  sectloa  NUIIBEB  la  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Index** 
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suit  on  the  bond,  to  b«  paid  upon  the  fol- 
lowing condition  only: 

"The  condition  of  the  above  obligation  ie  sach 
that  if  the  above  bouaden  •  *  •  heirs,  ex- 
ecutors, or  administrators,  shall  well  and  truly 
pay,  or  cause  to  be  paid,  an^  and  every  indebt- 
edness or  liabilit7  now  existing,  or  which  may 
hereafter  in  any  manner  exist  or  be  incurred 
on  the  part  of  the  said  J.  Taylor  Bradley  to 
the  Wbite  Sewing  Machine  Company,  or  its  as- 
signs, whether  such  indebtedness  or'  liability 
shall  exist  in  the  shape  of  book  accounts,  notes 
or  leases,  renewals  or  extensions  of  notes,  ac- 
counts or  leases,  acceptances,  indorsements, 
consignments  of  property,  or  merchandise,  fail- 
ure to  deliver  or  account  for  the  same,  or  any 
part  thereof,  or  otherwise,  and  whether  such 
indebtedness  shall  be  incurred  under  any  con- 
tract between  said  White  Sewing  Machine  Com- 
pany and  said  J.  Taylor  Bradley  or  otherwise, 
and  whether  the  sam^  shall  arise  oat  of  the 
purchase  and  sale  of  sewing  machines,  or 
otherwise,  hereby  waiving  presentment  for  pay- 
ment, notice  of  nonpayment,  protest  and  no- 
tice of  protest,  and  diligence  upon  all  notes, 
acconnts  or  leases,  now  or  hereafter  executed, 
indorsed,  transferred,  guaranteed  or  assisted 
by  the  said  J.  Taylor  Bradley  to  the  White 
Sewing  Machine  Company,  its  agents  or  as- 
signs, then  this  obligation  to  be  void,  but  other- 
wise to  be  and  remain  in  fall  force  and  effect." 

Fnrther  provisions  are  made  in  the  bond 
relating  to  matters  of  signature,  notice  of 
acceptance  by  the  company,  other  agreements 
for  discharge  or  release  of  the  signers,  and 
agreements  arising  that  do  and  that  do  not 
have  the  effect  to  discharge  the  obligation. 
The  instrument  is  literally  set  out  in  the 
complaint    The  complaint  alleges  that: 

"During  the  year  of  1907,  defendant  Bradley 
purchased  from  the  plaintiff  various  sewing 
machines  and  sewing  machine  supplies,  and  in 
payment  therefor,  made,  executed  and  delivered 
to  plaintiff  his  promissory  note  in  favor  of 
plaintiff,  in  the  sum  of  $2,094.63  In  words  and 
figures  following,  to  wit" 

— setting  out  the  note  dated  October  30,  1907, 
due  18  months  after  date,  with  Interest  at 
8  per  cent  per  annum  from  maturity,  and 
providing  for  10  per  cent  attorney's  fees  to 
be  added  in  case  of  suit,  signed  by  J.  Taylor 
Bradley.  Plaintiff  admits  credits  have  been 
allowed  upon  the  note,  and  alleges: 

"That  the  sum  of  $736.45  is  now  due  on  said 
note,  and  that  the  same  is  the  whole  indebted- 
ness due  from  defendant  Bradley  to  plaintiff." 

Plaintiff  aUeges  that: 

"Defendants  have  wholly  failed  and  neglected 
to  pay  said  indebtedness,  or  any  part  thereof, 
though  demand  has  been  made  on  them  for 
such  payment,  and  said  indebtedness  has  not 
been  paid  by  said  defendant  Bradley  •  •  • 
or  any  other  persons." 

Plaintiff  claims  10  per  cent  on  the  amount 
alleged  to  be  due  as  attorneys'  fees  as  pro- 
vided in  the  bond. 

The  defendants  Overlock  and  Peironnet 
answered  alone.  The  defenses  interposed 
by  these  answering  defendants  consist  of 
demurrers,  of  a  denial  that  J.  Taylor  Brad- 
ley executed  and  delivered  the  note  pleaded 
and  deny  that  there  was  any  consideration 
for  the  note;  deny  that  at  the  time  of  the 
maturity  of  the  note,  or  at  any  time  since, 
that  there  was  due  the  plaintiff  anything 
from  Bradley.    They  deny  that  they  made 


and  executed  the  bond  sued  on,  and  deny 
that  demand  for  payment  has  been  made, 
and  allege  that  on  information  and  belief  all 
sums  of  money  due  from  Bradley  to  plain- 
tiff have  been  paid.  These  defenses  ar6  veri- 
fied. The  cause  was  tried  before  a  Jury,  and 
upon  the  dose  of  the  evidence  of  all  parties 
the  court  instructed  a  verdict  for  the  de- 
fendants, and  rendered  judgment  according- 
ly. Plaintiff  moved  for  a  new  trial,  which 
motion  was  denied.  This  appeal  is  prose- 
cuted from  the  Judgment  and  from  the  or- 
der refusing  a  new  trial. 

[1]  Appellant  assigns  as  error  the  instruc- 
tion of  the  court  directing  a  verdict  for  de- 
fendants, "because  there  was  substantial 
evidence  to  Sustain  the  plaintiff's  case:" 
Tills  assignment  is  the  equivalent  of  the  al- 
legation that  the  evidence  does  not  sustain 
the  verdict  and  Judgment  Such  allegation 
was  one  of  the  grounds  assigned  as  reasons 
for  a  new  trial  in  the  motion.  The  purpose 
of  action  is  to  enforce  the  obligation  of  the 
bond.  The  right  to  recover  depends  upon 
whether  J.  Taylor  Qradiey  is  indebted  to 
the  plaintiff  in  any  amount,  and  whether 
such  indebtedness  arose  by  reason  of  any  of 
the  things  specified  tn  the  bond.  If  he  is 
Indebted  by  a  note  and  neither  he  nor  the 
sureties  on  the  bond  have  paid  the  amount 
owing,  the  condition  of  the  bond  is  broken, 
and  plaintiff  is  entitled  to  recover.  If  it  be 
a  fact  that  J.  Taylor  Bradley  is  not  indebted 
to  the  plaintiff,  evidenced  by  the  note,  be- 
cause the  note  was  made  by  him  without 
consideration,  if  in  fact  these  defendants 
did  not  make,  execute,  and  deliver  the  bond 
sued  on,  or  If  all  the  Indebtedness  repre- 
sented by  the  note  has  been  paid,  any  of 
these  facts  appearing,  defendants  are  not 
liable,  and  the  obligation  of  the  bond  is  not 
enforceable  against  them.  The  condition  of 
the  bond  has  been  performed  or  the  obliga- 
tion never  existed,  as  the  case  may  be. 
The  Issues  raised  by  the  pleadings  are 
whether  defendants  made,  executed,  and  de- 
livered the  bond  set  forth  in  the  complaint 
If  so,  did  J.  Taylor  Bradley  make  the  note 
pleaded  to  the  plaintiff,  and  was  such  note 
made  upon  a  consideration?  Is  any  part  of 
tliat  note  due  and  unpaid?  These  are  the 
questions  presented  for  trial  as  raised  by 
the  defense.  In  order  to  recover  the  plain- 
tiff must  satisfy  the  Jury  from  a  prelx)nder- 
ance  of  the  evidence  that  the  defendants 
made,  executed,  and  delivered  to  plaintiff  aa 
obligation  in  effect  such  as  is  pleaded;  that 
before  the  commencement  of  the  suit  J.  Tay- 
lor Bradley  was  indebted  to  the  plaintiff  in 
some  manner  contemplated  by  the  bond  and 
to  some  amount;  that  he  gave  plaintiff  his 
promissory  note  in  effect  such  as  is  set  forth 
in  the  pleadings;  that  the  note  was  given 
for  a  consideration;  that  the  note  or  some 
part  of  the  note  is  due  and  unpaid.  The 
question  is.  Does  the  record  contain  substan- 
tial evidence  tending  to  prove  these  facts, 
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and  snch  as  would  support  a  verdict  for  tlie 
plaintiff?  The  plaintiff  introduced  tbe  testi- 
mony of  H.  S.  Smith,  a  witness,  who  testi- 
fied: That  he  prepared  the  bond  on  an  ap- 
proved blank  form  of  l>ond  furnished  him 
by  plaintiff,  by  filling  in  the  blanks  and 
making  other  notations  on  the  instrument. 
That  he  saw  all  the  defendants  sign  their 
names  to  the  bond,  and  he  signed  his  name 
as  a  witness  to  such  signatures  of  all  the 
defendants  except  that  of  J.  O.  Dixon,  and 
that  he  saw  Dixou  sign  the  instrument,  and 
saw  the  witness  to  his  signature  also  sign 
it  as  such  witness.  The  instrument  is  other- 
wise identified.  That  the  instrument  was 
made  as  one  of  three  instruments  closing  a 
sale  of  sewing  machines  by  the  witness  for 
the  plaintiff  to  defendant  Bradley.  That 
the  other  two  instruments  consisted  of  an 
order  for  the  goods  by  Bradley  and  a  con- 
tract between  Bradley  and  plaintiff  bearing 
on  the  matter  of  the  sale  of  the  goods.  Tbe 
witness  says: 

"I  got  Bradley's  order  for  the  machines  and 
contract,  and  I  went  with  him  to  the  other 
people  who  signed  the  bood,  and  I  saw  them 
sign  it,  and  I  signed  the  bond  myself  as  a  wit- 
ness. The  MHiite  Sewing  Machine  Company 
approved  the  contract,  order,  and  bond  and 
shipped  the  machines." 

Plaintiff  then  introduced  O.  A.  Hawkins, 
who  testified:  That  he  was  the  general  man- 
ager of  plaintiff  company  in  October,  1907; 
that  the  contract,  order,  and  bond  was  re- 
ceived by  plaintiff  company,  and  he  as  gen- 
eral manager  for  tbe  company  approved  the 
contract  and  order,  and  the  car  load  of  ma- 
chines was  shipped.  The  order  and  contract 
Are  produced  as  a  part  of  this  witness'  testi- 
mony. He  testifies  that  letters  were  caused 
by  him  to  be  sent  by  registered  mail  to  each 
of  the  parties  signing  the  bond,  notifying 
them  that  the  plaintiff  company  bad  ac- 
cepted the  bond.  A  copy  of  the  letters  and 
return  register  receipts  appear  in  the  evi- 
dence. That  upon  notice  from  Bradley  that 
the  goods  had  been  received,  he'  was  fur- 
nished three  notes  to  execute  and  return  to 
the  company  to  cover  the  full  account  pay- 
able to  the  company.  The  total  sum  due  for 
the  car  load  of  sewing  machines  was  $5,415. 
That  another  small  order  was  given  by  him 
and  the  freight  advanced.  All  aggregated, 
including  the  machine  account,  $6,283.91. 
That  the  three  notes  were  all  dated  October 
30,  1907.  One  was  due  April  30, 1908,  one  Oc- 
tober 30,  1908,  and  the  third  and  hist  was 
due  April  30,  1909.  The  first  two  notes  were 
for  the  sum  of  $2,094.64,  and  the  last  one 
was  for  the  sum  of  $2,094.63. 

"The  consideration  for  tbe  notes  was  the  car 
load  of  machines  •  •  •  and  the  freight  on 
tbe  machines  from  Cleveland,  Ohio,  to  J.  Tay- 
lor Bradley  in  Arizona.    •    •    • " 

The  witness  goes  into  detail  regarding  the 
sums  paid  on  account  of  the  notes,  admitting 
that  the  first  two  notes  have  been  paid  and 
furnishing  a  statement  of  the  account. 


The  witness  states: 

'I  have  the  last  of  said  notes,  which  I 
have  referred  to  as  note  No.  103.  •  •  • 
The  balance  dne  from  J.  Taylor  Bradley  on 
August  13,  1911,  was  $600.59,  and  tbe  interest 
due  at  said  time  was  $111.69." 

This  is  substantial  evideaoe  tending  to 
prove  every  essential  fact  necessary  to  es- 
tablish a  prima  fade  case.  Without  fur- 
ther evidence.  If  submitted  to  the  considera- 
tion of  a  Jury  and  a  verdict  should  have 
t>een  returned  for  the  plaintiff,  such  verdict 
would  not  be  unsupported  by  the  evidence. 

[2]  In  Kroeger  v.  Twin  Buttes  R.  R.  Co., 
14  Ariz.  269,  127  Pac.  735,  Ann.  Cas.  1914A, 
1289,  we  adopted  and  approved  the  rule  an- 
nounced in  38  Cyc.  1667,  1568,  as  follows: 

"It  is  only  where  a  court  can  find  no  evidence 
which  in  its  deliberate  and  ultimate  Judgment 
is  entitled  to  he  weighed  that  the  jury  should 
be  instructed  in  terms  that  there  is  no  evidence 
to  support  the  burden  of  proof  which  rests 
upon  the  party." 

We  adhere  to  this  rule  as  one  supported 
by  reason  and  authority. 

[3]  In  view  of  another  trial  we  deem  it 
proper  to  notice  one  other  matter  that  has 
been  the  subject  of  a  close  contest  in  the  trial 
of  this  case,  viz.,  the  question  of  another 
bond,  made  by  these  same  defendants  for  the 
same  purpose  of  insuring  to  plaintiff  the  pay- 
ment of  any  sums  that  J.  Taylor  Bradley 
might  become  indebted  to  plaintiff  but  fail  to 
pay.  Such  a  bond  was  mentioned  in  the  evi- 
dence, and  it  was  virtually  admitted  by  plain- 
tiff's counsel  that  such  bond  had  been  made 
by  the  defendants  and  forwarded  to  plaintiff. 
There  is  some  evidence  tending  to  show  that 
such  bond  was  in  effect  the  same  form  of 
bond  sued  on.  The  bond  in  suit  contains  tbe 
following  paragraph  of  agreement: 

"Each  one  signing  this  bond  is  bound  accord- 
ing to  the  purport  of  it  without  any  regard  to 
any  understanding  that  any  person  should  also 
sign  this  instrument;  and  the  person  to  whom 
this  is  intrusted  has  absolute  authority  to  de- 
liver it,  and  no  notice  of  its  acceptance  by  said 
company  shall  be  required,  and  the  same  is 
made  and  shall  be  construed  without  reference 
to  any  other  instrument  or  agreement  whatso- 
ever, and  any  claim  of  any  arrangement  or 
agreement  with  any  of  the  signers  hereof  to 
discharge  or  release  them  or  any  of  them,  shall 
be  void  and  of  no  binding  effect  upon  the 
White  Sewing  Machine  Company  unless  this 
bond  shall  be  delivered  up  or  discharged  in 
writing  by  tbe  said  White  Sewing  Machine 
Company,  over  the  signature  of  its  president  or 
secretary  of  the  company,  and  it  is  to  continue 
in  full  force  until  so  delivered  up  or  dis- 
charged." 

Conceding  that  tbe  prior  bond  did  contain 
a  provision  In  effect  the  same  as  above  quoted, 
the  defendants  argue,  and  the  court  appar- 
ently accepts  the  argument  as  sound,  that, 
such  agreement  being  in  the  prior  bond,  that 
bond  only  is  a  binding  obligation  upon  these 
defendants,  and  by  reason  of  the  existence 
of  such  prior  binding  obligation  these  de- 
fendants are  not  liable  on  this  subsequent 
bond.  In  the  first  place  no  such  defense  is 
set  up  by  the  defendants,  and  tbe  validity  of 
the  prior  bond  la  not  Involved  In  this  case. 
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In  the  second  place  a  free,  competent  person 
may  obligate  himself  by  written  or  oral 
agreement  as  many  times  as  he  chooses,  with- 
out one  obligation  entered  into  by  him  dis- 
qualifying him  from  entering  into  another,  in 
the  identical  terms  of  the  former  obligation. 
If  we  are  to  hold  that  a  man  can  bind  him- 
self but  one  time  in  one  form  of  bond,  sudi 
holding  would  be  revolutionary  in  the  ex- 
treme, and  would  have  the  effect  to  nullify 
all  manner  of  contracts.  When  suit  is  com- 
menced to  enforce  the  prior  bond  mentioned 
in  the  evidence  In  this  case,  its  binding  effect 
may  then  be  determined.  It  has  no  place 
in  this  action  under  the  issues  Joined.  Be- 
sides the  evidence  allowed  on  that  fact  tends 
to  prove,  if  the  question  was  one  for  consid- 
eration, that  that  bond  was  never  accepted, 
and  was  returned  and  declared  by  plaintiff  to 
be  void.  Plaintiff  claims  no  rights  under  the 
prior  bond. 

The  judgment  is  reversed  for  this  reason: 
The  court  erred  In  directing  a  verdict  for  de- 
fendants when  substantial  evidence  was  be- 
fore the  Jury  tending  to  establish  all  the  es- 
sential facts  of  plaintiff's  alleged  cause  of  ac- 
tion. 

Reversed  and  remanded. 

ROSS,  O.  3^  and  FRANKLIN,  J.,  concur. 


(25  Cal.  A.  784) 
SAM  AFTBRGCT  CO.  v.  MULYIHILU 

(Civ.  1408.) 

district  Court  of  Appeal.  First  District.  Cali- 
fornia. Nov.  19,  1914.  Rehearing  Denied 
Dec.  19,  1914.  Denied  by  Supreme  Court 
Jan.  IS,  1915.) 

1.  Sales  (|  29*)— Rkquisites  or  CoNTBAcr— 
Execution. 

Where  it  was  the  express  intention  of  the 
parties  that  their  oral  agreement  for  the  sale 
of  milk  should  be  reduced  to  writing  and  signed 
by  them,  and  where  the  seller  had  no  knowledge 
that  it  had  been  reduced  to  writing  and  left 
with  their  agent  for  his  signature,  and  did  not 
see  the  written  contract  or  consent  to  its  terms, 
it  was  not  binding  on  either  party. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  i  56;  Dec.  Dig.  i  29.*] 

2.  Work  ano  Labor  (§  28*)— AcTioir  fob 
Price— Quantum   Meruit. 

Where  defendant  admitted  that  the  milk 
was  received  and  used  by  him  in  view  of  a  con- 
tract to  be  entered  into  covering  such  delivery, 
and  that  the  price  claimed  in  the  complaint  was 
the  reasonable  value  of  the  milk  delivered  by 
plaintiff,  plaintiff  was  entitled  to  recover  on  a 
quantum   meruit. 

[Ed.   Note.— For  other  cases,   see   Work  and 
Labor,  Cent.  Dig.  {{  17.  55;  Dec.  Dig.  {  28.»] 

3.  BbOKEBS   (I    18*>— AUTHOBITT— ACCEPTANCB 

or  Contract. 

A  broker  who  brought  parties  together, 
drew  up  a  written  contract,  expressing  their 
oral  agreement,  and,  after  it  was  signed  by  the 
buyer,  kept  it  to  be  signed  by  the  seller,  was 
not  an  agent  of  the  seller  to  the  extent  that  his 
possession  of  the  contract  was  the  seller's  pos- 
session, so  as  to  estop  the  seller  to  claim  that  it 
was  not  signed  by  him. 

[Ed.    Note.— For    other   cases,   see    Brokers, 
Cent.  Dig.  {  12 ;  Dec  Dig.  {  13.*] 


Appeal  from  Superior  Court,  City  and 
Oount7  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  the  Sam  Aftergut  Company 
against  Joseph  Mulvlhlll.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed. 

Hankins  &  Hanklns,  for  appellant  Louis 
Ferrari,  of  San  Francisco,  for  respondent 

PER  CURIAM.  This  Is  an  appeal  from 
a  Judgment  In  favor  of  the  defendant  and 
against  the  plaintiff  upon  a  nonsuit  grant- 
ed npon  motion  of  the  defendant 

The  action  is  one  to  recover  the  sum  of 
$1,474,  the  value  of  milk  sold  and  delivered 
by  plaintiff  to  defendant  The  facts  of  the 
case  are  briefly  as  follows :  After  some  nego- 
tiations, the  parties  to  this  action  agreed 
orally  that  the  plaintiff  should  sell,  and  that 
the  defendant  should  purchase,  a  certain 
quantity  of  milk  a  day  for  a  fixed  price  for 
a  period  of  six  months;  and  one  of  the 
stipulations  of  the  oral  arrangement  was 
that  the  agreement  thus  arrived  at  should 
be  reduced  to  writing  and  signed  by  both 
parties.  It  was  accordingly  reduced  to  writ- 
ing, signed  by  the  defendant  and  left  with 
McGuire  &  Son,  milk  brokers,  to  be  signed 
by  one  Sam  Aftergut  the  president  of  the 
plaintiff  corporation,  some  time  when  be 
should  happen  to  be  at  the  office  of  Mc- 
Oulre  &  Son.  The  contract,  however,  was 
never  signed  by  Aftergut  nor  by  any  one  on 
behalf  of  the  plaintiff,  nor  Is  it  shown  that 
the  plaintiff  even  knew  that  it  had  been 
signed  by  the  defendant  After  delivering 
milk  to  tlie  defendant  for  five  or  six  weeks 
in  the  quantity  specified  in  the  contract  the 
plaintiff,  for  some  reason  not  disclosed  by, 
the  record,  refused  to  make  further  deliv- 
eries; and,  the  defendant  having  failed 
to  pay  for  the  milk  delivered,  plaintiff  com- 
menced this  action. 

The  complaint  is  in  two  counts;  one  for 
the  reasonable  value  of  the  milk;  and  the 
other  for  the  agreed  price.  Defendant  con- 
tended in  the  court  below,  and  contends  here, 
that  a  recovery  cannot  be  had  on  either  count, 
for  the  reason  that  if  under  the  circumstanc- 
es of  the  case  the  contract  must  be  regarded 
as  executed  by  the  parties,  the  plaintiff  can- 
not recover  on  the  theory  of  an  implied  con- 
tract; and,  on  the  other  hand,  if  the,  con- 
tract is  to  be  regarded  as  binding  on  both 
parties,  then  the  plaintiff,  not  having  shown 
any  reason  for  discontinuing  the  delivery 
of  the  milk,  cannot  recover  on  the  contract 

[1,  2]  We  think  the  court  erred  in  grant- 
ing the  motion  for  a  nonsuit  Plaintiff  never 
consented  to  the  terms  of  the  contract  nor 
was  it  even  read  by  any  of  its  oflBc.fs ;  and 
as  it  was  the  expressed  intention  of  the  par- 
ties that  It  should  be  reduced  to  writing 
and  signed  by  them,  certain  it  Is  that  this 
stipulation  not  having  been  performed,  the 
contract  cannot  be  regarded  as  binding  on 
either  of  the  parties  (Spinney  v.  Downing, 
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108  Cal.  668,  41  Pac.  797) ;  but,  on  the  oth- 
er hand,  it  having  been  admitted  that  the 
milk  was  received  and  used  by  the  defend- 
ant in  view  of  a  contract  to  be  entered  into 
covering  such  delivery,  and  that  the  price 
claimed  in  the  complaint  was  the  reasonable 
value  of  the  milk  delivered,  the.  plaintiff,  it 
must  be  held,  was  entitled  to  recover  on 
quantum  meruit 

The  authorities  sustain  the  view  that  the 
oral  agreement  between  the  parties,  not 
having  been  reduced  to  writing  and  signed 
by  the  plaintiff,  as  contemplated  by  the  par- 
ties, did  not  constitute  a  contract  This  is 
especially  true  where,  as  here,  the  proposed 
contract  contained  reciprocal  covenants.  In 
Spinney  v.  Downing,  supra,  It  appeared  that 
the  understanding  and  agreement  between 
the  plaintiff  and  the  defendant  was  that  the 
proposed  contract  should  be  reduced  to  writ- 
ing and  signed  by  both  parties.  This,,  for  a 
reason  not  disclosed,  was  not  done;  and  the 
court  therefore  held  that  it  never  became 
a  binding  and  subsisting  obligation  upon  ei- 
ther party,  and  in  that  connection  said : 

"It  is  a  general  rule,  to  which  this  case  pre- 
sents no  exception,  that  when  It  is  a  part  of 
the  understanding  between  the  parties  that  the 
terms  of  the  contract  are  to  be  reduced  to  writ- 
ing and  signed  by  the  i>artle8,  the  assent  to  its 
terms  must  be  evidenced  in  the  manner  agreed 
upon,  or  it  does  not  become  a  binding  or  com- 
pleted contract.  This  is  essentially  true  when, 
as  here,  the  proposed  contract  contains  recipro- 
cal stipulations  and  covenants  upon  the  part  of 
each  as  a  consideration  for  the  acts  of  the  oth- 
er"—citing  cases. 

[S]  The  defendant  also  asserts  that  Mc- 
Guire  &  Son  were  the  agents  of  the  plain- 
tiff, and  hence  he  claims  on  some  theory  of 
estoppel  that  plaintiff  could  not  be  heard  to 
say  that  the  contract  was  not  signed  by  it. 
But  the  evidence  does  not  show  that  McGuire 
&  Son  were  any  more  the  agents  of  the  plain- 
tiff than  of  the  defendant  They,  as  bro- 
kers, brought  the  plaintiff  and  defendant  to- 
gether; they  drew  up  the  contract  In  ques- 
tion, and,  as  arranged,  the  defendant  was 
to  sign  It  and  leave  it  with  the  brokers,  who, 
some  time  when  convenient,  would  have  the 
plaintiff  sign  it  also.  This  did  not  constitute 
them  the  agents  of  the  plaintiff  to  the  ex- 
tent that  their  possession  of  the  contract  un- 
der the  circumstances  of  this  case  would  be 
equivalent  to  plaintiff's  possession  of  It,  and 
so  give  rise  to  a  question  of  estoppel. 

The  Judgment  Is  reversed. 


(2S  Cal.  A.  13) 

FASSETT  V.  CALDWELL.     (Civ.   1413.) 

(District  Court  of  Appeal,  First  District  CaU- 
fornia.  Nov.  20,  1914.  Rehearing  Denied 
by   Supreme  Court  Jan.  18,  1915.) 

Evidence  (§  419*)  —  ADMiBSiBiiirr  —  Pabol 
Evidence  Rcub. 

Parol  evidence  that  a  demand  in  the  form 
of  an  "I  O  U"  executed  by  defendant  was  In  real- 
ity a  receipt  for  money  delivered  to  defendant 
in  payment  of  corporate  stock,  which  plaintiff 
had   the  right  to  investigate  before  finally  ac- 


cepting, is  admissible  to  show  that  there  was 
no  consideration ;  plaintiff  having  accepted  the 
stock. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1912-1928;  Dec  Dig.  {  419.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  L.  Jones, 
Judge. 

Action  by  Howard  H.  Fassett  against  E. 
J.  Caldwell.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.     Affirmed. 

Ernest  K.  Little,  of  San  Francisco,  for  ap- 
pellant Henry  J.  Brodsky  and  Wm.  M. 
Madden,  both  of  San  Francisco,  for  respond- 
ent 

PER  CURIAM.  This  is  an  appeal  by 
plaintiff  from  a  judgment  in  favor  of  the  de- 
fendant in  an  action  brought  to  recover  on 
a  demand  in  the  form  of  an  "I  O  D"  execut- 
ed by  the  defendant  to  the  plaintiCTs  as- 
signor, who  is  the  father  of  plalntifC 

In  November,  1911,  plaintiff's  assignor  In- 
quired of  defendant  concerning  a  location 
where  his  son  could  open  a  store  A  few 
days  later  defendant  called  his  attention  to  a 
business  conducted  under  the. name  of  "Our 
Store,  Incorporated,"  in  which  defendant  was 
Interested,  and  requested  him  to  investigate 
it  advising  him  to  Invest  $1,500  in  it  U  he 
found,  it  a  good  proposition,  by  purchasing 
300  shares  of  the  capital  stock  of  the  corpora- 
tion. Defendant  took  plaintiff's  assignor  to 
the  store,  introduced  him  to  different  persona 
connected  with  the  business,  requesting  them 
to  help  him  make  a  thorough  investigation. 
After  plaintiff's  assignor  had  made  a  partial 
Investigation  of  the  business,  and  after,  ac- 
cording to  the  evidence  introduced  by  the 
defendant,  he  had  stated  that  the  proposed 
investment  looked  like  a  good  one,  plaintiff's 
assignor,  at  the  request  of  the  defendant 
advanced  $200,  and  two  days  later,  on  De- 
cember 4,  1911,  money  being  urgently  needed 
in  the  business,  advanced  a  further  sum  of 
$1,300.  On  December  6th  following  300 
shares  were  issued  by  the  corporation  in  the 
name  requested  by  plaintiffs  assignor .  and 
delivered  to  him,  and  were  subsequently  re- 
ceipted for  by  him  on  the  books  of  the  cot- 
poradon. 

Plaintiff's  assignor  testified  that  the  under- 
standing between  him  and  the  defendant 
was  that  If,  after  a  thorough  investigation 
of  the  affairs  of  the  concern,  he  was  satisfied 
to  make  the  Investment  the  $1,Q(X)  was  to  be 
regarded  as  payment  for  the  stock;  other- 
wise defendant  was  to  return  the  money  to 
him — in  other  words,  the  defendant  was  to 
guarantee  the  Investment  and  the  "I  O  D" 
was  given  for  this  purpose.  Defendant  on 
the  other  hand.  Introduced  evidence  tending 
to  show  that  the  understanding  was  that 
Fassett,  Sr.,  should  make  a  thorough  exam- 
ination of  the  business,  and,  if  he  concluded 
it  could  be  made  a  paying  proposition,  he 
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would  buy  300  shares  of  the  stock  of  the 
corporation;  that  he  did  make  such  in- 
vestlgatloii,  declared  himself  satisfied,  and 
subsequently  the  money  was  paid,  and  the 
stock  delivered  as  just  stated,  and  Mr.  Fas- 
sett  became  a  director  and  officer  of  the  cor- 
poration. The  defendant  also  testified  that, 
upon  receiving  the  second  payment  of  $1,300, 
he  himself  suggested  that  he  give  to  Mr. 
Fassett  some  memorandum  showing  the  re- 
ceipt of  the  money  until  the  stock  was  deliv- 
ered, and  that  he  thereupon  signed  and  gave 
him  the  "I  O  U"  which  is  the  basis  of  this 
suit;  that  he  did  not  guarantee  the  purchas- 
er against  loss;  that  he  did  not  personally 
deliver  the  stock;  and  that  he  forgot  to  de- 
mand the  return  of  the  "I  O  U"  after  such 
delivery. 

On  January  4,  1912,  the  business  in  ques- 
tion went  into  the  hands  of  a  receiver,  and 
ultimately  the  creditors  received  20  cents  on 
the  dollar. 

This  Is  the  history  of  the  case  as  disclosed 
by  the  record,  and  plalntUTs  sole  point  is 
that  all  the  evidence  above  narrated,  which 
tends  to  show  that  the  instrument  was  In  the 
nature  of  a  receipt,  was  inadmissible,  for  the 
reason  that  it>  was  an  attempt  to  vary  the 
terms  of  a  written  contract  The  evidence 
was  admitted  on  the  theory  that  It  tended 
to  show  that  there  was  no  consideration  pass- 
ing from  the  plalntilT  to  the  defendant  for 
the  "I  O  U,"  and  that  it  was  but  an  acknowl- 
edgment of  the  receipt  of  the  $1,500.  We 
think  that  for  this  purpose  the  evidence  was 
clearly  admissible.  Braly  v.  Henry,  71  Cal. 
481,  483, 11  Pac.  386, 12  Pac.  623,  60  Am.  Rep. 
543;  Muir  v.  HamUton,  152  Cal.  634,  93  Pac. 
867;   9  Ency.  of  EMdence,  p.  382. 

From  the  evidence  introduced  on  behalf  of 
the  defendant  it  appears  that  the  "I  O  U"  was 
merely  a  memorandum  for  the  receipt  of  the 
money  advanced  by  the  plaintiff's  assignor 
pending  his  determination  to  make  the  pro- 
posed Investment,  and  upon  his  conclusion  to 
make  the  investment  (which  the  court  evi- 
dently considered  was  satisfactorily  shown) 
the  defendant  was  under  no  obligation  to  re- 
turn the  money,  but  was  entitled  to  the  can- 
cellation or  return  of  his  "I  O  U." 

Judgment  affirmed. 


(25  Cal.  A.  787) 

FOOTH  T.  SAN  FRANCISCO  PRODUCE 
CO.   (Civ.  1402.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Nov.  19,  1914.  Rehearing  Denied 
Dec.  19,  1914.  Denied  by  Supreme  Court 
Jan.  18,  1915.) 

1.  Appeal  and  Erhob  (|  1011*)— Fin  dings— 

Conclusiveness. 

Where  the  evidence  Is  conflicting,  the 
court's  findings  will  not  be  disturbed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §J  3983-3989;  Dec.  Dig.  | 
1011.*] 


2.  Sales  (J  372*)— Rights  of  Sbixek— Meas- 
UBE  of  Damages- Statutobt  Conditions. 
Where  a  contract  called  for  the  sale  of 
a  crop  of  grapes,  and  the  time  between  the 
buyer  8  refusal  to  perform  and  the  spoiling  of 
the  crop  by  frost  was  only  a  few  days,  the  sell- 
er had  not  time  to  fix  his  measure  of  damages 
in  the  manner  required  by  Civ.  Code,  §§  3311, 
3353,  by  sale  of  the  grapes  in  open  market, 
since,  after  their  spoiling,  they  had  no  market 
value,  so  that  the  buyer  could  not  defeat  the 
sellers  claim  for  damages  because  of  the  fail- 
ure so  to  do. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {  1089;    Dec.  Dig.  {  372.*] 

Appeal  from  Superior  Court,  Alameda 
County ;   K.  S.  Mahon,  Judge. 

Action  by  R.  M.  Foote  against  the  San 
FYancisco  Produce  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

A.  Ia  Frlck  and  Charles  Quayle,  both  of 
Oakland,  tor  appellant  Thomas  M.  Divlny, 
of  San  Francisco,  and  Law  T.  Freltas,  of 
Stockton,  for  respondent 

PER  CURIAM.  This  la  an  appeal  from  a 
Judgment  and  order  denying  the  defendant's 
motion  for  a  new  trial  in  an  action  for  dam- 
ages for  the  alleged  breach  of  a  written  con- 
tract for  the  sale  and  purchase  of  a  crop  of 
grapes. 

The  record  shows  that  the  defendant 
through  its  duly  authorized  agent  visited  the 
plaintilTs  vineyard  at  Linden,  San  Joaquin 
county,  on  October  9, 1909,  and  there  inspect- 
ed the  tatter's  ripened  crop  of  grapes,  and 
thereupon,  and  after  such  inspection,  entered 
into  a  written  contract  for  the  purchase  of 
the  entire  crop,  by  the  terms  of  which  the 
buyer  was  to  furnish  the  boxes,  and  the  sell- 
er was  to  pick  and  deliver  the  grapes  f.  o.  b. 
at  Peters,  a  nearby  station,  for  transporta- 
tion to  the  defendant  at  Its  place  of  business 
in  Oakland.  On  October  15th  and  16th  two 
car  loads  of  grapes  were  shipped  from  Peters 
to  Oakland,  which  arrived  at  their  destina- 
tion on  or  about  the  19tb  of  October.  There- 
upon a  telephone  communication  occurred  be- 
tween the  defendant  and  plaintiff,  in  the 
course  of  which  the  former  told  the  latter  not 
to  ship  any  more  grapes  at  that  time.  A 
few  days  later  further  talks  over  the  tele- 
phone were  had,  as  to  the  details  of  which 
the  evidence  is  confilcting.  The  plaintiff  tes- 
tified that  on  these  occasions  he  was  de- 
manding more  boxes  in  which  to  pick  and 
ship  the  grapes,  and  the  defendant  was  ob- 
jecting to  the  quality  of  the  first  two  car 
loads  already  shipped  and  received,  and  was 
also  instructing  plaintiff  not  to  send  any 
more  grapes  until  notified  by  the  defendant 
so  to  do.  The  finding  of  the  court  was  in 
favor  of  plaintiff's  statement  of  the  substance 
of  these  conversations,  and  such  finding,  in 
view  of  the  confilct  will  not  be  disturbed  by 
this  court. 

Upon  being  thus  advised  by  the  defendant 
not  to  send  on  the  rest  of  his  crop,  the  plain- 
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tiff  ceased  picking  bis  grapes  for  several 
days,  at  tlie  end  of  which  time  he  received 
a  notification  from  the  defendant  to  send  on 
more  grapea  In  the  meantime,  however,  the 
remainder  of  the  unpicked  crop  had  been 
ruined  and  ^ndered  by  rain  and  frost  un- 
marketable and  unfit  for  anything  but  feed 
for  hogs.  The  plaintiff  thereupon  sold  the 
grapes  on  the  vines  for  hog  food,  realizing 
only  a  small  part  of  their  former  value,  and 
then  sued  the  defendant  In  two  counts  to  re- 
cover the  purchase  price  of  the  two  car  loads 
of  grapes  which  had  been  shipped  and  re- 
ceived by  the  defendant,  and  to  also  recover 
by  way  of  damages  the  contract  value  of  the 
rest  of  the  grapes,  less  the  modicum  received 
apon  their  sale  as  hog  food.  Upon  the  trial 
of  the  cause  the  defendant  conceded  that  the 
first  two  car  loads  of  grapes  were  sound  and 
merchantable,  and  that  as  to  them  the  plain- 
tiff was  entitled  to  recover;  but  as  to  the 
rest  of  the  grapes,  and  the  plaintiff's  claim 
of  damages  for  their  loss,  the  appellant 
makes  two  main  contentions: 

First,  that  the  evidence  does  not  sustain 
the  findings  of  the  court  in  favor  of  the  plain- 
tiff as  to  the  circumstances  and  terms  of  the 
defendant's  refusal  to  receive  any  more 
grapes  after  the  first  ^Ipment  and  before 
the  time  when  it  was  too  late  to  pick  and 
save  the  rest  of  the  crop. 

[1]  As  already  stated,  however,  the  evi- 
dence is  in  conflict  on  this  point,  and  the 
findings  therefore  will  not  be  disturbed. 

[2]  The  second  contention  of  the  appellant 
Is  that,  this  being  an  executory  contract  be- 
tween plaintiff  and  defendant  for  the  sale 
of  these  grapes,  the  defendant's  liability  for 
its  breach  thereof  is  to  be  arrived  at  and  fix- 
ed under  the  terms  of  sections  3311  and  3353 
of  the  Civil  Code.  These  are  the  Code  sec- 
tions prescribing  that  it  Is  the  duty  of  the 
seller  of  personal  property,  upon  breach  by 
the  buyer  of  the  contract  of  sale,  to  proceed 
to  resell  the  property  with  reasonable  dili- 
gence in  the  nearest  open  market  and  in  the 
manner  provided  for  tales  of  pledged  proper- 
ty, and  by  so  doing  to  fix  the  amount  of  det- 
riment caused  by  the  buyer's  breach  of  the 
contract  This  the  appellant  contends  the 
plaintiff  did  not  do;  but  In  this  respect  we 
think  the  evidence  sufficiently  shows  that  the 
plaintiff  did  not  have  time  to  put  Into  effect 
this  method  of  fixing  the  amount  of  bis  dam- 
ages after  it  was  definitely  known  that  the 
defendant  would  not  abide  by  Its  contract 
and  accept  the  grapes,  and  before  the  re- 
mainder of  his  unpicked  grapes  had  been 
mined  by  rain  and  frost;  and  that,  after 
they  were  so  ruined,  they  had  no  market 
value  which  could  by  any  diligence  or  effort 
on  the  part  of  the  plaintiff  be  so  ascertained. 
This  being  so,  we  think  the  appellant  was  not 
entitled  to  rely  upon  the  aforesaid  sections 
of  the  Civil  Code  to  defeat  the  plaintiff's 
claim  of  damages. 


We  further  find  that  there  is  no  merit  In 
the  appellant's  objection  to  the  amount  of 
interest  allowed  to  plaintiff  by  the  terms  of 
the  Judgment. 

The  judgment  and  order  are  affirmed. 


(28  CaL  A 
HEBRON  V.  GEAR.     (Civ.  1394.) 


18) 


(District  Court  of  Appeal,  First  District,  Cali- 
fomia.     Nor.  20,  1914.) 

1.   APPSAI,   ARD   ERROB    (8   1011*)— FlNDIWOB— 

CoRixicnNa  Evidbnce — Conclvbivenebs. 
In  an  action  on  a  note,  wherein  the  evi- 
dence was  conflicting  on  the  issue  whether  de- 
fendant's note,  given  for  stock  of  a  corporation, 
was  given  to  the  president  as  an  officer  of  the 
corporation  as  contended  by  plaintiff,  or  to  the 
president  individually,  in  payment  for  his  per- 
sonal stock,  a  finding  for  plaintiff  will  not  be 
disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3983^988;  Dec.  Dig.  | 
1011.*] 

2..CoBFOKA'noNB  ({  116*)— Sai,b  or  Stock— 

In'D0BSEHENi>— Construction. 

In  such  action,  an  indorsement  on  the  cer- 
tificate of  stock  issued  to  defendant  that  it  was 
to  be  paid  for  by  the  note  sued  on,  -which  was 
delivered  on  condition  that  the  certificate  should 
not  be  sold  until  the  payment  was  completed 
and  a  certificate  thereof  indorsed  by  the  presi- 
dent or  secretary  of  the  corporation,  construed 
with  findings  that  the  stock  was  not  the  prop- 
erty of  the  corporation  and  that  it  bad  no  inter- 
est in  the  note  given  for  its  purchase  price,  did 
not  show  tliat  defendant  was  entitled  to  pay  the 
note  to  the  corporation  and  be  thereby  discharg- 
ed-from  further  liability,  but  was  only  a  require- 
ment that  before  the  stock  was  transferred  upon 
the  books  of  the  corporation  its  oSicers  should 
be  able  to  certify  that  it  had  been  fully  paid 
for  by  the  payment  of  the  note. 

(Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §{  493,  494,  496;  Dec.  Dig.  i  116.*] 

3.  Bills  and   Notes   (§  383*)— Payment  to 
Person  Not  in  Possession— Effect. 

Defendant,  in  an  action  on  a  note  given  to 
the  president  of  a  corporation  In  payment  for 
its  stock,  who  at  all  times  knew  that  the  presi- 
dent individually,  and  not  the  corporation,  was 
the  owner  and  possessor  of  the  note,  and  that  in 
making  payment  thereon  to  the  corporation  he 
was  paying  to  one  not  in  a  position  to  deliver 
the  note  when  paid,  made  such  payments  at  his 
peril,  and  they  were  no  defense  to  an  action  on 
the  note  by  the  president's  indorsee. 

[E^.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  956 ;  Dec.  Dig.  {  383.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  J.  Trabucco, 
Judge. 

Action  by  William  F.  Herron  against  Lewis 
S.  Gear.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Frank  Thunen,  of  San  Francisco,  for  ap- 
pellant William  F.  Herron  and  Weinmann, 
Wood  &  Cunha,  all  of  San  Francisco,  and 
Le  Roy  M.  Edwards,  of  Los  Angeles,  for  .re- 
spondent 

PER  CURIAM.  This  Is  an  action  to  re- 
cover the  sum  of  $2,313  and  interest,  alleged 
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l;o  be  due  upon  a  promissory  note  executed 
by  the  defendant  for  said  sam,  payable  six 
months  after  date  to  the  order  of  himself,  In- 
dorsed by  him  in  blank,  and  delivered  to  one 
Wilkle  L.  Edwards.  This  note  was  given  by 
the  defendant  in  payment  of  a  balance  due 
upon  the  purchase  price  of  3,000  shares  of 
the  capital  stock  of  the  Pacific  Slope  Securi- 
ties Company,  a  corporation,  of  which  at  the 
time  of  the  transaction  said  Wilkie  L.  Ed- 
wards was  president.  At  some  time  after 
its  execution  Wilkie  L.  Edwards  indorsed  and 
transferred  the  note  to  Lula  Edwards  Chase, 
who  in  turn  indorsed  and  transferred  it  to 
the  plaintiff  in  this  action. 

[1]  Practically  the  only  questions  arising 
upon  this  appeal  turn  upon  the  issues  pre- 
sented by  the  pleadings  as  to  the  nature  of 
the  transaction  in  the  course  of  which  the 
note  was  given,  and  as  to  the  real  parties  In 
interest  therein.  The  appellant  asserted  in 
his  answer  and  insisted  upon  the  trial  that 
the  transaction  for  the  purchase  of  the  stock 
of  the  Pacific  Slope  Securities  Company,  in 
part  payment  of  which  this  note  was  given, 
was  one  between  himself  and  the  Pacific 
Slope  Securities  Company,  and  that  the  part 
which  Wilkie  L.  Edwards  took  in  that  trans- 
action was  simply  that  of  president  and  rep- 
resentative of  that  corporation;  that  he  re- 
ceived the  note  in  question  in  tliat  capacity 
and  in  none  other,  and  that  the  stock  which 
was  issued  to  the  defendant  and  in  part  pay- 
ment for  wUch  this  note  was  given  was  the 
stock  of  the  Pacific  Slope  Securities  Com- 
pany, owned  by  it  at  the  time  and  issued  to 
the  defendant  as  its  purchaser;  and  the  de- 
fendant follows  up  these  pleadings  and  proofs 
with  the  showing  that  before  the  note  was 
due  he  went  to  the  oflSce  of  the  corporation 
and  there  paid  the  whole  amount  of  this  note, 
which  said  payment  the  said  corporation  ac- 
cepted, as  be  contends,  either  as  payment  in 
full  of  tbe  amount  due  upon  the  sale  of  its 
stock,  or  as  the  trustee  of  Wilkie  L.  Edwards 
or  his  successors  in  ownership  of  this  note ; 
and  that  by  such  payment  the  liability  of 
the  defendant  on  account  of  this  note  tias 
been  fully  discharged. 

These  contentions  on  the  part  of  tbe  de- 
fendant were  resisted  by  the  plaintiff  upon 
the  trial,  in  the  course  of  which  evidence 
was  presented  on  behalf  of  the  plaintiff  tend- 
ing strongly  to  show  that  the  original  trans- 
action was  one  between  Wilkie  L.  Edwards 
individually  and  the  defendant,  that  the 
stock  transferred  to  the  latter  was  the  per- 
sonal stock  of  Edwards,  and  that  he  was 
and  was  understood  by  tbe  defendant  to  be 
the  real  party  in  interest  In  the  matter,  and 
as  such  the  owner  of  the  note.  The  evidence 
upon  this  subject  being  clearly  conflicting, 
and'  the  trial  court  having  resolved  such  con- 
flict in  favor  of  the  plaintifTs  contention,  this 
court  will  not  undertake  to  disturb  its  find- 
ings In  that  respect. 

During  the  course  of  the  trial  the  defend-* 
ant  offered  in  evidence  a  certain  indorsement 


upon  tbe  certificate  of  stock  issued  to  him 
in  the  following  words: 

"This  certificate  of  stock  is  sold  to  Lewis  S. 
Gear  upon  the  following  terms  of  payment: 
Promissory  note  for  $2313.00,  dated  May  13th, 
1909,  due  November  15th,  1909,  with  interest 
at  the  rate  of  six  (6%)  per  annum— and  is  de- 
livered upon  the  express  condition  that  the 
same  shall  not  be  sold,  transferred,  hypothe- 
cated, or  otherwise  disposed  of,  until  the  fore- 
going conditions,  of  payment  are  fully  met  and 
completed,  and  a  certificate  of  the  same  endors- 
ed hereon  by  the  president  or  secretary  of  this 
corporation ;  the  above  conditions  subject,  how- 
ever, that  any  portion  of  this  may  be  transfer- 
red upon  the  payment  of  a  proportionate  amount 
of  money  of  said  indebtedness. 

"[Signed]    F.  C.   Ballentine,   Secretary. 

"[Signed]    Lewis  S.  Gear." 

The  defendant  insisted  at  tbe  trial,  and 
here  insists,  that  the  terms  of  this  indorse- 
ment establish  two  things:  First,  that  the 
transaction  was  one  with  tbe  corporation ; 
and,  second,  that  by  the  terms  of  this  indorse- 
ment the  defendant  was  required,  and  hence 
entitled,  to  pay  the  sum  due  upon  bis  note 
to  the  corporation,  and  that  having  done  so 
be  was  thereby  discharged  from  further  lia- 
bility upon  his  obligation. 

As  to  the  first  of  these  contentions,  it  is 
disposed  of  by  tbe  findings  of  tbe  court 

[2]  As  to  the  second,  it  appears  that  the 
indorsement  does  not  upon  Its  face  purport 
to  require  that  any  money  shall  be  paid  to 
the  corporation,  or  that  it  shall  be  entitled 
to  demand  or  receive  any,  but  only  requires 
that  before  the  stock  is  transferred  upon  the 
books  of  the  corporation  its  officers  shall  be 
placed  in  a  position  to  certify  that  the  stock 
has  been  fully  paid  for  through  tbe  payment 
of  the  promissory  note  which  had  been  issued 
for  a  portion  of  its  purchase  price.  That 
this  ia  the  proper  construction  to  be  placed 
upon  this  document  would  seem  quite  clear 
when  It  is  read  In  connection  with  the  testi- 
mony of  the  officers  of  the  corporation  and  the 
findings  of  the  court  to  the  effect  that  this 
stock  was  not  the  property  of  the  corpora- 
tion, and  that  it  had  no  interest  in  tbe  prom- 
issory note  which  had  been  issued  for  a  por- 
tion of  its  purchase  price. 

[3]  The  court  further  finds,  and  the  evi- 
dence is  sufficient  to  sustain  it  in  so  doing, 
that  the  defendant  knew  at  all  times  that 
Wilkie  L.  Edwards  and  not  the  corporation 
was  the  owner  and  was  in  the  actual  posses- 
sion of  this  note,  and  that  in  making  what- 
ever  payment  be  did  make  on  account  of  this 
note  to  the  corporation,  or  to  any  person  oth- 
er than  its  holder,  be  was  paying  the  amount 
due  on  tbe  note  to  a  person  or  persons  not  in 
or  entitled  to  its  possession,  and  hence  not  in 
a  position  to  deliver  up  to  him  his  note  when 
paid.  One  who  pays  a  negotiable  note  be- 
fore its  maturity  to  another  not  its  possessor 
does  80  at  his  peril;  and  this  seems  from 
the  evidence  and  findings  in  this  case  to  be 
what  the  defendant  has  done. 

We  find  no  error  in  the  record  sufficient 
to  Justify  a  reversal  of  the  case. 

Judgment  affirmed. 
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26  Cal.  A.  22) 

Ex  parte  CRANE.     (Gr.  660.) 
Dintrlct  Court  of  Appeal,  First  District,  Cali- 
fornia.    Nov.   23,   1914.) 

!!owsTmrnoNAi.  Law  (J  83*) — Masteb  and 
Servant  (5  69»)— Pemonal  Rights— Im- 
pbi80nment  fob  debt. 

St  1011,  pp.  1268,  1269,  providing  for  the 
ime  of  payment  of  wages  by  employers,  and 
naking  a  violation  of  the  act  a  misdemeanor 
lunishable  by  a  fine,  is  contrary  to  Const,  art. 
,  §  15,  forbidding  imprisonment  for  debt  in 
,ny  dvil  action,  unless  in  cases  of  fraud,  since  a 
efendant  charged  with  the  offense  thereby  cre- 
ted  may  be  arrested,  and,  if  unable  to  give 
ond,  be  committed  to  jail  until  his  trial. 
[EM.  Note.— For  other  cases,  see  Constitutlon- 
1  Law,  Cent  Die.  U  ISO-lSliAj  Dec.  Die.  | 
3  ;•  Master  and  Servant,  Cent  Dig.  JS  78-81 ; 
tec.  Dig.  I  69.*] 

Application  by  Arthnr  Crane  for  a  writ  of 
abeas  corpus.  Petitioner  discbarged  from 
Dstody. 

James  W.  Cochrane,  of  San  Francisco,  for 
etltloner.  Albert  T.  Roche,  of  San  Fran- 
Isco,  for  respondent. 

PER  CURIAM.  The  court  Is  prepared  to 
^nder  Its  decision  from  notes  made  at  the 
rgument 

In  this  proceeding  the  petitioner  seeks  by 
abeas  corpus  to  be  released  from  the  cus- 
>dy  of  the  chief  of  police  of  the  city  and 
>unty  of  San  Frandsco,  who  held  and  con- 
ned the  petitioner  in  the  dty  prison  under 

warrant  of  arrest  which  was  issued  out  of 
le  police  court  of  said  city  and  county  upon 

complaint  which  charged  the  petitioner 
1th  the  commission  of  a  misdemeanor  in 
lis,  that  he  had  violated  the  provisions  of 
sctlon  1  of  an  act  entitled  "An  act  providing 
)r  the  time  of  payment  of  wages.".  The 
rovislons  of  the  act  In  question  are  as  fol- 
pws: 

"Section  1.  Whenever  an  employer  discharges 
D  employe  the  wages  earned  and  unpaid  at  the 
me  of  such  discharge  shall  become  due  and 
lyable  immediately.  When  any  such  employ^ 
Bt  having  a  contract  for  a  definite  period  quits 
r  resigns  his  employment  the  wages  earned 
ad  unpaid  at  the  time  of  such  quitting  or 
isignation  shall  become  due  and  payable  five 
lys  thereafter. 

'iScc  2.  All  wages  other  than  those  mentioned 
I  section  1  of  this  act  earned  by  any  person 
iring  any  one  month  shall  become  due  and  pay- 
3le  at  least  once  in  each  month  and  no  person, 
:m  or  corporation  for  whom  such  labor  has 
>en  performed,  shall  withhold  from  any  such 
nploye  any  wages  so  earned  or  unpaid  for  a 
>nger  period  than  fifteen  days  after  such  wages 
^ome  due  and  payable ;  provided,  however, 
lat  nothing  herein  shall  in  any  way  limit  or 
iterfere  with  the  right  of  any  such  employ^ 
)  accept  from  any  such  person,  firm  or  corpora- 
on  wages  earned  and  unpaid  for  a  shorter 
!riod  than  one  month. 

"Sec.  3.  Any  person,  firm  or  corporation  who 
lall  violate  any  of  the  provisions  of  this  act 
lall  be  guilty  of  a  misdemeanor  and  upon  con- 
ictlon  tliereof  shall  be  punished  by  a  fine  not 
>  exceed  five  hundred  dollars. 
"Sec.  4.  None  of  the  provisions  of  this  act 
lall  apply  to  any  county,  dty  and  county,  in- 


corporated dty  or  town,  or  other  municipal  cor- 
poration." 
Stats.  1911,  pp.  1268-9. 

It  Is  the  contention  of  the  petitioner  that 
the  act  above  quoted  is  unconstitutional  in 
this,  that  It,  In  effect,  permits  an  imprison- 
ment on  mesne  process  for  debt,  and  that 
therefore  his  arrest  and  detention  by  the  re- 
spondent pending  a  hearing  of  the  charge 
in  the  police  court  Is  Illegal. 

In  our  opinion,  this  contention  Is  sound, 
and  must  be  sustained.  Section  15  of  article 
1  of  our  state  Constitution  provides  in  part 
that: 

"No  person  shall  be  Imprisoned  for  debt  in 
any  civil  action,  on  mesne  or  final  process,  Un- 
less In  cases  of  fraud.    •    *    * " 

By  this  constitutional  provision  the  right 
of  a  creditor  to  control  and  confine  the  per- 
son of  his  debtor  by  the  process  of  arrest, 
which  the  law  at  one  time  gave  the  creditor 
for  the  enforcement  of  his  debt,  has  been 
abolished,  and,  happily,  is  prohibited  In  this 
state,  save  and  except  that  the  body  of  a 
debtor  may  be  seized  and  confined  In  cases 
where  It  Is  made  to  appear  that  the  Indebted- 
ness was  fraudulently  contracted,  or  that 
there  has  been  an  attempted  fraudulent  dis- 
position of  the  property  of  the  debtor  with 
the  intent  to  delay  or  defeat  the  payment  of 
the  debt 

In  the  exceptional  cases  noted  it  will  be  ob- 
served that  fraud  must  exist  before  a  debtor 
may  be  subjected  to  arrest  and  Imprison- 
ment, and  that  tn  such  cases  the  arrest  and 
Imprisonment  permitted  by  various  statutes 
do  not  fall  within  the  Inhibition  of  the  Con- 
stitution, for  the  obvious  reason  that  the 
penalty  prescribed  Is  not  for  or  on  account 
of  the  failure  to  pay  the  creditor's  demand, 
but  solely  because  of  the  fraud  alleged  to 
have  been  committed  In  the  creation  of  the 
debt  or  in  a  subsequent  attempt  to  delay  or 
defeat  Its  satisfaction,  by  a  tran.sfer,  remov- 
al, or  concealment  of  the  property  of  the 
debtor. 

It  will  be  noted  that  the  statute  In  con- 
troversy does  not  Involve  the  element  of 
fraud  as  an  essential  of  the  offense  defined 
therein.  True,  the  statute  does  not  provide 
Imprisonment  as  the  penalty  for  the  failure 
of  an  employer  to  pay  a  debt  due  to  his  em- 
pioy&  The  statute,  however.  Is  silent  as  to 
the  process  by  which  the  magistrate  before 
whom  complaint  is  made  of  an  alleged  viola- 
tion of  the  statute  may  obtain  Jurisdiction 
of  the  person  of  the  offender.  In  the  case  at 
bar  jurisdiction  was  attempted  to  be  obtain- 
ed by  a  resort  to  the  provisions  of  sections 
812  and  813  of  the  Penal  Code,  which  au- 
thorize the  Issuance  of  a  warrant  of  arrest 
when  the  magistrate  Is  satisfied  from  the 
deposition  presented  to  him  that  the  ofTense 
complained  of  has  been  committed,  and  that 
there  Is  reasonable  ground  to  believe  that  the 
party  charged  has  committed  It     By  this 
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process  and  under  our  system  of  procedure 
a  defendant  unable  to  give  ball  is  Jailed  and 
restrained  of  his  liberty  until  such  time  as 
a  bearing  can  be  conveniently  had  of  the 
charge  made  against  him.  It  will  thus  be 
seen  that  the  statute  in  controversy  was 
attempted  to  be  enforced  by  the  issuance 
and  execution  of  a  mesne  process  which,  In 
the  case  at  bar,  resulted  in  the  temporary 
imprisonment  of  the  petitioner,  and  the  cause 
of  his  imprisonment  is  to  be  found  primarily 
In  the  fact  that  he  Is  unwilling  or,  perchance, 
unable  to  discharge  a  debt  which  was  not 
conceived  or  contracted  In  fraud  of  his  cred- 
itor. To  this  extent  the  arrest  of  the  peti- 
tioner necessarily  Is  in  conflict  with  the 
fundamental  law  of  the  state,  and  therefore 
Ulegal. 

For  the  reasons  stated,  it  is  ordered  that 
the  petitioner  be.  and  he  is  hereby,  discharg- 
ed from  the  custody  of  the  respondent 


(2E  Cal.  A.  790) 

LOWENBERG   t.    L.    JACOBSON'S    SONS. 
(Civ.  1300.) 

(District  Court  of  Appeal,  Third  Diatrict,  Call- 
fomia.    Nov.  19,  1914.) 

1.  Attachment   (J  25*)— Grounds  fob  At- 
tachment—Noneksidbncb. 

Code  Civ.  Proc.  i  5.S7,  eubd.  1,  provides 
for  attachment  in  an  action  on  a  contract  for 
the  direct  payment  of  money,  while  subdivision 
2  authorizes  attachment  upon  a  contract  against 
a  dedFendant  not  residing  in  the  state.  Seld 
thtit,  where  a  nonresident  agreed  to  pay  plain- 
tiff a  stipulated  commission  on  sales,  payments 
to  be  made  within  the  state,  attachment  could 
be  issued  for  the  amount  due  as  the  contract 
was  one  for  the  payment  of  money. 

(Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  U  61-72;   Dec.  Dig.  i  25.»] 

2.  Attachment  ({  92*)— AFFiDAvrrs— Sum- 

CIENCT 

Code  Civ.  Proc.  8  538,  subd.  2,  provides 
that  the  affidavit  for  attachment  shall  recite 
that  the  defendant  is  indebted  to  plaintiff,  spec- 
ifying the  amount  and  that  the  defendant  is  a 
nonresident.  An  affidavit  for  attachment  aver- 
red that,  over  and  above  all  legal  set-offs  and 
counterclaims  upon  an  express  contract  for  the 
payment  of  money,  defendant  was  indebted  to 
plaintiff  In  a  named  sum,  which  Indebtedness 
was  not  secured  by  any  mortgage  or  lien,  and 
that  defendants  were  nonresidents.  Beld,  that 
the  affidavit  was  sufficient  for,  while  going 
further  than  the  statute,  It  was  not  vitiated  by 
reason  of  surplusage. 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  |i  238,  239;   Dec.  Dig.  {  92.*] 

3.  Appeal  and   Ebbob  (S   662*)  —  Kecobd — 
Tbanscript— Conclusiveness. 

The  recitals  of  the  transcript  are  conclu- 
sive as  to  the  happenings  at  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2850-2852;  Dec.  Dig.  g 
662.*] 

4.  Attachment  (I  122*)— Affidavit— Amend- 
ment. 

Under  Code  Civ.  Proc.  i  558,  providing 
that,  upon  application  to  dissolve  a  writ  of 
attachment,  if  improperly  or  irregularly  issued, 
must  be  discharged,  but  shall  not  be  discharged 
if  at  or  before  hearing  the  writ  or  the  affidavit 
or  the  undertalcing  shall  be  amended  so  as  to 


conform  to  law,  the  court  Aiay,  after  applica- 
tion to  discharge  a  writ  of  attachment  but 
prior  to  adjudication,  allow  the  affidavit  to  Im 
amended  so  as  to  conform  to  law. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  ${  323-337;   Dec  Dig.  i  122.*! 

5.  Attachment  (|  129*)— Undebtakeio— Sdf- 
ficienct. 

Where  the  action  was  really  against  only 
one  defendant,  andi  plaintiff  was  uncertain 
whether  it  constituted  a  partnership  or  a  cor- 
poration, an  undertaking  payable  to  the  defend- 
ant which  had  a  plural  name  instead  of  to  the 
several  defendants  is  sufficient  to  support  an  at- 
tachment 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  Sf  356-359;   Dec.  Dig.  {  129.*1 

6.  Appeal  and  Erbob  ({  190*)— OBJEcnoin 
HOT  Made  Below. 

The  undertalting  for  an  attachment  cannot 
first  be  attacked  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1216-1220;  Dec  Dig.  f 
190;*   Attachment  Cent  Dig.  |  898.] 

Appeal  from  Superior  Court,  Alameda 
County;  Wm.  H.  Waste,  Judge. 

Action  by  H.  Lowenberg  against  L.  Jacob- 
son's  Sons.  From  an  order  refusing  to  dis- 
solve an-  attachment,  defendants  appeal. 
Affirmed. 

Lloyd  S.  Aclcerman,  of  San  Francisco,  fbr 
appellants.  Harry  C.  Morrison,  of  Oakland, 
for  respondent 


BURNETT,  J.  The  appeal  Is  from  an  or- 
der refusing  to  dissolve  an  attachment  The 
complaint  set  forth  that  the  defendants  are 
residents  of  the  state  of  New  York;  that 
they  are  engaged  in  the  business  of  selling 
clothing  and  wearing  apparel  to  the  trade: 
that  their  principal  place  of  business  is  lo- 
cated In  said  state;  that  each  of  them  has 
been  continuously  absent  from  the  state  from 
September,  1907,  up  to  and  including  the 
month  of  December,  1911;  "that  during  the 
month  of  September,  1907,  said  platntifT  and 
said  defendants  entered  into  an  agreement 
in  writing,  made  and  executed  in  the  state 
of  California,  whereby  it  was  understood 
and  agreed  that  said  plalntiCF  should  handle 
defendants'  lines  of  goods  In  that  territory 
located  west  of  Denver,  Colo.,  selling  the 
same  by  sample,  on  a  basis  of  7%  per  cent 
commission  on  all  orders  checked  and  ship- 
ped, deducting  all  returns,  commissions  to 
be  paid  from  the  1st  to  the  10th  of  each 
month  for  goods  shipped  during  the  prevloua 
month;  that  said  plalntUTs  headquarters 
were  located  In  the  state  of  California;  that 
said  agreement  was  In  full  force  and  effect 
continuously  from  the  said  mouth  of  Sep- 
tember, 1907,  up  to  and  including  the  month 
of  Decemlier,  1911."  Then  followed  allega- 
tions that  during  all  of  said  time  there  ex- 
isted between  said  parties  an  open,  mutoaL 
and  current  account;  that  defendants  had 
withheld  from  plaintiff  commissions  to  wliich 
he  was  and  Is  entitled,  and  that  erroneous 
charges  against  plaintiff  had  been  made  by 
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defendants  in  said  account;  "that  the  afore- 
said commissious,  so  withheld  as  aforesaid, 
and  the  charges  so  made  and  entered  as 
aforesaid,  amount  to  the  sum  of  $460,  in  ex- 
cess of  any  and  all  credits  or  sums  of  money 
due,  owing,  or  coming  to  said  defendants 
from  said  plaintiiT;  that  said  plaintiff  has 
made  many  demands  upon  said  defendants 
for  said  sum  of  $460,  but  that  said  defend- 
ants have  refused,  failed,  and  neglected  to 
pay  to  said  plaintiff  said  sum  of  $460; 
•  .•  •  that  no  part  of  said  sum  of  $460 
has  been  paid,  and  there  Is  still  due,  owing, 
and  coming  to  said  plaintiff  from  said  de- 
fendants the  sum  of  $460." 

[1]  We  entertain  no  doubt  that  the  cause 
}f  action  thus  stated  constitutes  the  legal 
basis  for  the  Issuance  of  a  writ  of  attach- 
ment as  provided  by  our  statute.  The  said 
complaint,  in  connection  with  the  affidavit 
thereafter  filed,  clearly  discloses  that  the 
iction  was  upon  an  express  contract  "for 
'he  direct  payment  of  money,"  and  that  the 
laid  contract  was  made  in  this  state,  and 
ivas  not  "secured  by  any  mortgage  or  lien 
ipon  real  or  personal  property,  or  any  pledge 
>f  personal  property.  The  situation  is 
iierefore  entirely  within  the  contemplation 
>f  subdivision  1  of  section  637  of  the  Ck>de 
)f  Civil  Procedure.  But  the  provision  of  the 
itatute  applicable  to  this  case  is  even  more 
Ircumscribed.  It  is  found  in  subdivision  2 
>f  said  section,  as  follows: 

"The  plaintiff,  at  the  time  of  issuing  the  sum- 
Qons,  or  at  any  time  afterward,  may  have  the 
irpperty  of  the  defendant  attached :  •  ♦  *  2. 
D  an  action  upon  a  contract,  express  or  im- 
ilied,  against  a  defendant  not  residing  in  this 
tate." 

As  we  have  seen,  the  defendants,  at  the 
ime  of  the  beginning  of  the  action,  were 
esidents  of  the  state  of  New  York,  and  It 
3  positively  averred  that  they  entered  Into 
.  written  contract  to  pay  plaintiff  a  certain 
ommission  for  sales  of  merchandise,  and 
hat  so  much  money  was  due  and  owing  to 
iaintlff  under  said  contract  It  is  not  nec- 
ssary  that  the  contract  Itself  should  specify 
be  total  amount  of  money  to  be  paid.  That, 
f  course,  In  this'  case  depended  upon  the 
umber  and  extent  of  the  sales  that  should 
e  made  by  plaintiff.  The  requirement  of 
lie  statute  is  satisfied  when  the  contract 
arnlshes  the  measure  of  liability  or  the  In- 
9rmatlon  from  which  the  amount  due  can 
e  ascertained.  This  is  not  at  aU  the  case 
f  unliquidated  damages  for  which  an  at- 
ichment  cannot  be  had.  The  distinction  Is 
tear,  and  It  is  pointed  out  In  several  ded- 
ions  of  the  Supreme  Court  In  De  Leonis 
.  Etchepare,  120  Cal.  410,  52  Pac  718,  It 
I  said: 

"Nor  is  it  necessary,  in  order  to  give  a  right 
t  attachment,  that  the  amount  in  which  the 
sfendAnt  ma;  be  liable  should  appear  upon  the 
ice  of  the  contract  or  instrument  by  or  from 
hich  the  liability  Is  to  be  determined.  It 
rten  happens  that  the  amount  due  under  a 
>ntract   does    not   appear   from   the  contract 


itself.  'Our  Code  does  not  require  that  the 
amount  due  on  the  contract  shall  appear  from 
the  contract  itself  (Code  Civ.  Proc.  i  537), 
but  that  the  amount  of  the  indebtedness  shall 
be  shown  by  affidavit  (Code  Civ.  Proc.  i  538). 
Attachment  may  issue  in  an  action  for  dam- 
ages for  the  breach  of  a  contract  Donnelly 
V.  Strueven,  63  Cal.  182.  And  this,  where  proof 
is  necessary  at  the  trial  to  show  the  amount 
of  damages.  Drake  on  Attachment,  ii  13,  23. 
But  there  must  exist  a  basis  upon  which  the 
damages  can  be  determined  by  proof.'  Dunn  v. 
Mackey,  80  Cal.  107  [22  Pac.  64].  Where  the 
contract  does  not  furnish  the  measure  of  the  li- 
ability of  the  defendant,  and  the  damages  are 
unliquidated,  an  attachment  cannot  be  bad,  and 
the  language  qiioted  by  appellant  from  Hatha- 
way V.  Davis,  33  Cal  161,  means  no  more  than 
that" 

As  to  the  cases  from  other  states,  cited  by 
appellants,  we  may  appropriately  adopt  the 
following  comment  from  Kohler  v.  Agasslz, 
99  Cal.  12,  33  Pac.  742: 

"The  attachment  laws  of  the  several  states  dif- 
fer in  BO  many  particulars  that,  without  the 
utmost  caution  In  comparing  their  provisions 
with  our  own,  we  are  in  constant  danger  of  be- 
ing led  astray,  or  unduly  influenced  by  decisions 
apparently  in  point  but  in  reality  resting  upon 
a  different  basis.  Even  our  own  adjudicated 
cases,  many  of  them  growing  out  of  questions 
applicable  to  resident  debtors,  have  no  proper 
application  to  the  different  status  occupied  by 
nonresidents." 

[2]  There  is  no  ground  for  any  criticism  of 
the  sufBciency  of  respondent's  amended  afiS- 
davlt,  which  was  formally  executed  and  con- 
tained the  following  averments; 

"That  the  above-named  defendants  are,  and 
were  on  the  13th  day  of  September,  1912,  in- 
debted to  said  plaintiff  in  the  sum  of  $460,  over 
and  above  all  legal  set-offs  and  counterclaims, 
upon  an  express  contract  for  the  direct  pay- 
ment of  money,  to  wit,  for  commissions  due 
plaintiff  from  said  defendants  for  selling  and  dis- 
posing of  said  defendants'  goods;  that  such  con- 
tract was  made  and  executed  in  this  state,  and 
that  the  payment  of  the  same  was  not  and  has 
not  been  secured  by  any  mortgage  or  lien  upon 
real  or  personal  property,  or  any  pledge  of  per- 
sonal property;  that  the  said  defendants  are, 
and  were  on  the  said  13th  day  of  September, 
1012,  nonresidents  of  the  state  of  California,  to 
wit,  residents  of  the  state  of  New  York;  that 
the  said  sum  for  which  the  attachment  was  and 
is  asked  and  sought  herein  was  and  is  an  actual 
bona  fide  existing  debt  due  and  owing  from  the 
said  defendants  to  the  said  plaintiff;  that  the 
said  attachment  was  and  is  not  sought  and  the 
said  action  was  and  is  not  prosecuted,  to  hinder, 
delay,  or  defraud  any  creditor  or  creditors  of 
the  said  defendants,  or  any  creditor  or  creditors 
of  either  of  said  defendants." 

How  completely  and  punctiliously  plaintiff 
thus  compiled  with  the  demands  of  the  stat- 
ute l8  made  apparent  by  a  reading  of  section 
638  of  the  Code  of  Civil  Procedure.  Indeed, 
he  exceeded  the  requirement  of  subdivision  2 
of  said  section,  which  is  applicable  to  the 
present  case.  His  redundant  averments,  how- 
ever, did  not  vitiate  nor  Impair  the  aflldavit 
nor  Interfere  with  its  operation  as  a  legal 
step  tn  the  statutory  process  of  obtaining  a 
writ  of  attachment. 

[3,  4]  There  is  some  question,  however,  as 
to  whether  the  amended  affidavit  was  filed  in 
time.  The  record  shows  that,  on  the  15th 
day  of  November,  1012,  the  court  submitted 
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the  motion  to  dissolve  the  attachment,  and 
that  the  amended  affldavit  was  not  filed  until 
December  20th  following.  It  was  filed, 
though,  before  the  court  passed  upon  said 
motion.  It  is  stated  by  respondent  that  "said 
matter  was  not  finally  submitted  on  said  15th 
day  of  November,  1912,  for  both  attorneys 
for  appellants  and  respondent  filed  points  and 
authorities  thereafter,"  but  the  recital  of  the 
transcript  must  be  accepted  as  conclusive. 
Section  658  of  the  Code  of  Civil  Procedure 
provides  that,  upon  application  to  dissolve 
a  writ  of  attachment,  if  it  satisfactorily  ap- 
pears tliat  it  "was  Improperly  or  irregularly 
issued  it  must  be  discharged ;  provided,  that 
sudi  attachment  shall  not  be  discharged  if  at 
or  before  the  hearing  of  such  application,  the 
writ  of  attachment,  or  the  afBdavlt  or  under- 
taking upon  which  such  attachment  was  bas- 
ed shall  be  amended  and  made  to  conform  to 
the  provisions  of  this  chapter."  We  think 
there  is  a  substantial  compliance  with  the  re- 
quirement of  this  provision  where  the  amend- 
ed afiidavit  is  filed  before  the  actual  determi- 
nation of  the  motion  to  dissolve  the  attach- 
ment. Although  not  shown  by  the  record,  it 
may  be,  as  stated  by  respondent,  that: 

"On  the  1st  day  of  November,  1012,  when  the 
motion  to  dissolve  attachment  came  on  regularly 
for  hearing,  the  respondent,  through  his  attor- 
ney, moved  the  court  for  permission  to  amend 
the  writ  of  attachment  or  the  affidavit  or  un- 
dertaking upon  which  such  attachment  was  bas- 
ed to  conform  to  all  the  requirements  of  chapter 
4,  tit.  7,  pt  2,  of  the  Code  of  Civil  Procedure 
of  this  state,  the  court  at  that  time  informed 
the  attorneys  for  appellants  and  respondent 
that  if  it  was  found  that  the  action  was  one  in 
which  an  attachment  could  properly  issue,  and 
that  amendments  to  any  of  the  requirements 
were  necessary,  that  such  permission  would  be 
granted." 

We  may  assume  that  the  proceeding  was 
as  thus  indicated,  and  we  think  that  the 
court  bad  authority  to  allow  the  amended 
afiidavit  to  be  filed  after  the  application  was 
made,  but  prior  to  the  adjudication  of  the 
motion  to  discharge  the  attachment. 

[5]  Appellants  also  question  the  sufficiency 
of  the  undertaking,  and  direct  their  attack 
particularly  at  the  expression  of  the  obliga- 
tion of  the  surety  in  the  following  language: 

"Does  hereby  undertake  and  promise  to  the 
effect  that,  if  the  said  defendants  or  either  of 
them  recover  judgment  in  said  action,  the  said 
plaintiff  will  pay  all  costs  that  may  be  awarded 
to  the  said  defendants  and  all  damages  which 
they  may  sustain  by  reason  of  the  said  attach- 
ment, not  exceeding  the  sum  of  $200,  and  that. 
If  said  attachment  is  discharged  on  the  ground 
that  plaintiff  was  not  entitled  thereto,  under 
section  537  of  the  Code  of  Civil  Procedure,  the 
plaintiff  will  pay  all  damages  which  defendant 
may  sustain  by  reason  of  the  said  attachment, 
not  exceeding  the  sum  of  ?200." 

The  point  is  that  the  obligation  should  have 
been  assumed  and  declared  in  favor  of  each 
of  the  defendants,  but  by  said  undertaking 
liability  was  Imposed  upon  the  surety  only 
for  damages  that  might  be  suffered  by  all 
the  defendants  collectively.  It  is  claimed 
that  the  same  rule  in  this  respect  applies  to 


the  undertaking  as  to  the  affidavit  and  refer- 
ence is  had  to  Pajaro  Valley  Bank  v,  Scnrlch, 
7  Cal.  App.  732,  96  Pac.  911,  wherein  it  waa 
held  that: 

"Where  the  writ  of  attachment  waa  against 
the  maker  and  indorsers  of  a  promissory  note, 
an  affidavit  for  the  writ,  merely  stating  'that 
the  attachment  is  not  sought  and  the  action  is 
not  prosecuted  to  hinder,  delay  or  defraud  any 
creditor  or  creditors  of  the  defendants,'  with- 
out adding  the  words,  'or  any  creditor  of  either 
of  said  defendants'  is  fatally  defective,  and  a 
motion  to  discharge  the  writ  on  that  ground 
should  have  been  granted."  ■ 

See,  however,  Nichols  v.  Davis,  28  CaL  App. 
67,  137  Pac.  41. 

But,  passing  that  point,  while  the  com- 
plaint here  is  somewhat  loosely  drawn,  we 
think  it  sufficiently  appears  that  the  action 
was  really  against  only  one  defendant — that 
is,  L.  Jacobson's  Sons — the  plaintiff  being  un- 
certain whether  defendant  constituted  a  part- 
nershilp  or  a  corporation,  and  It  may  be  stat- 
ed that  there  waa  no  prayer  for  an  Individual 
Judgment  against  the  members  of  the  associa- 
tion. 

[6]  Besides,  the  record  does  not  show  that 
any  attack  was  made  upon  the  amended  nn- 
dertaking ;  the  notice  of  'motion  to  dissolve 
having  been  addressed  to  the  original  bond. 
Indeed,  It  is  declared  by  respondent  In  his 
brief  that  the  attorney  for  appellants  stated 
in  open  court  that  he  did  not  rely  upon  any 
objection  to  the  undertaking,  and  that  be  so 
stated  to  the  judge  of  the  lower  court  and  to 
the  attorney  for  respondent  upon  the  settle- 
ment of  the  bill  of  exceptions;  the  attorney 
for  the  respondent  requesting  that  a  state- 
ment to  that  effect  be  inserted  in  said  bUl. 
It  was  not  so  Inserted,  but  it  may  be  said 
that  It  does  not  affirmatively  appear  that  at 
the  hearing  of  said  motion  any  objection  was 
made  to  said  undertaking,  and  appellants 
have  not  denied  nor  questioned  the  accuracy 
of  said  statement  in  respondent's  brief. 

No  sufficient  reason  has  been  presented  for 
interfering  with  the  action  of  the  lower  court, 
and  the  order  is  therefore  affirmed. 

We  concur:   CHIPMAN,  P.  J.;    HABT,  J. 

==  (26  CW.  A.  20) 

SOUTHERN  PAC.  CO.  t.  CITY  OF  SANTA 
CRUZ.     (Civ.  1400.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Nov.  23,  1014.     Rehearing 
Denied  Dec.  22,  1914.) 

1.  LnnrATioN  or,  Actions   (§  183*) — Plbad- 

INO — SUFnClENCT — STATUTE. 

Under  Code  Civ,  Proc.  §  458,  providing  that 
in  pleading  limitations  it  shall  not  be  necessary 
to  state  the  facta  showing  the  defense,  but  the 
plea  may  state  generally  that  the  action  is  barred 
by  a  provision  of  the  statute  cited,  and  that 
if  the  special  alle?ation  is  controverted  the 
pleader  must  establish  facts  showing  a  bar,  a 
plea  "that  said  action  is  barred  by  the  statute 
of  limitations"  was  insufficient. 

[Kd.  Note,— For  other  ca»es,  see  Limitation  of 
A<tions,  Cent  Dig.  §§  683-605;  Dec.  Dig.  § 
183.*] 
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2.  Appeai.  and  Ebbob  (g  194*)— Sufficibnot 
OF  Pleading — Waives  or  Objection. 

In  an  action  for  the  price  of  merchandise, 
irhereic  the  sole  defense  of  limitationa  was  in- 
lufficiently  pleaded,  plaintift,  who  on  the  trial 
I'eated  it  as  sufficient  and  stipulated  for  judg- 
nent  on  that  issue,  waived  any  objection  to  the 
>Iea,  and  could  not  be  heard  upon  appeal  to  uige 
ts  insufficiency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  S  1241-1246;  Dec.  Dig.  S 
.94.»J 

1.  MUNICIPAI,    OOBPORATIONB     (|    1022*)— AC- 
TIONS ON  CXAIMS— LmiTATION. 

A  claim  against  a  city,  whose  charter  (St 
875-76,  p.  193,  {  11)  provided  that  every  claim 
bould  be  filed  with  the  city  clerk  and  presented 

0  the  common  council,  and  if  so  allowed  should 
e  presented  to  the  mayor  for  approval,  and  if 
e  tailed  or  refused  to  approve  it  within  10  days 
lust  again  be  allowed  ow  the  coancil,  did  not 
ipen  into  a  cause  of  action  prior  to  its  presen- 
ation  and  rejection,  and  an  action  thereon 
rought  within  the  statutory  period  thereafter 
light  be  maintained. 

[Kd.  Note.— For  other  ciues,  see  Municipal 
lorporations,  Cent  Dig.,  {  2193 ;    Dec.  Dig   { 

,  Stipulations  (|  14*)  —  Cokstbuction  — 
Bntbt  or  Jttdoment. 

In  an  action  for  the  price  of  merchandise 
>Id,  where  the  only  defense  was  that  it  was 
Etrred  by  limitations,  a  stipulation  that  if  the 
>urt  determined  that  the  action  was  not  barred 
shonid  render  judgment  for  plaintiff,  and 
lat  if  the  action  was  barred  it  should  render 
idgment  for  defendant  a  reversal  of  judgment 
>r  the  defendant  entitled  plaintiff  to  a  direction 

1  the  trial  court  to  enter  judgment  in  its  favor 
ir  the  amount  of  its  claim. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
ent.  Dig.  §{  24-87;    Dec.  Dig.  {  14.*] 

Sales  (I  187*)— Action  fob  Pbice— Liqui- 
dated Damages— Intekest. 

Where  the  parties  had  agreed  that  the  total 
"ice  for  goods  sold  should  be  the  sum  of  $1,628, 
aintiff  on  a  recovery  was  entitled  to  interest 
:  the  statutory  rate  from  the  commencement 

his  action. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
ig.  J  499;   Dec.  Dig.  §  187.*1 

Appeal  from  Superior  Court,  Santa  Cruz 
junty;  Lucas  P.  Smith,  Judge. 
Action  by  tbe  Southern  Pacific  Company 
;ainst  tbe  City  of  Santa  Cruz.  Judgment  of 
msuit,  motion  for  new  trial  denied,  and 
aintlff  appeals.  Judgment  and  order  re- 
rsed,  with  direction  to  another  judgment 
r  plaintiff. 

Chas.  M.  Cassin,  of  San  Jose  (James  Zt.  At- 
rldge,  of  San  Jose,  of  counsel),  for  appel- 
Qt.  J.  Leslie  Johnston,  of  Santa  Cmz,  for 
spondent 

PER  CURIAM.  This  Is  an  action  brought 
recover  the  sum  of  $1,628.59,  and  interest 
leged  to  be  due  upon  an  account  for  goods, 
ires,  and  merchandise  sold  and  delivered 
tbe  plaintiff  to  the  defendant  at  its  special 
stance  and  request.  Tbe  defendant  In  its 
swer  denied  tbe  indebtedness  aud  also 
;.tded  that  the  action  was  barred  by  the 
itute  of  limitations.  The  essential  facts  of 
s  case,  as  disclosed  at  the  trial,  are  these: 
lu  the  month  of  December,  1906,  the  plain- 


tiff sold  to  the  defendant  231  feet  of  new 
water  pipe  at  a  price  which  was  not  then 
fixed,  but  which  was  thereafter  to  be  agreed 
upon.  In  February,  1907,  the  plaintiff  made 
a  further  sale  of  old  water  pipe  to  the  de- 
fendant, and  it  was  then  agreed  between  the 
plaintiff  and  the  defendant  through  the  duly 
authorized  agents  of  each  that  the  total  price 
for  both  lots  of  pipe  sold  should  be  $1,628.59. 
In  October,  1907,  the  plaintiff  duly  filed  with 
the  clerk  and  presented  to  the  common  coun- 
cil of  the  defendant  its  claim  and  demand  In 
due  form  for  the  allowance  and  payment  of 
the  sum  of  $1,628.59  due  upon  this  account, 
which  claim  the  said  council  at  some  date  in 
the  month  of  October,  1907,  by  vote  of  its 
members  rejected.  This  action  was  commenc- 
ed on  April  2, 1909.  At  the  close  of  the  plain- 
tiff's case,  in  which  the  foregoing  facts  were 
proven,  tbe  defendant  moved  for  a  nonsuit, 
upon  the  sole  ground  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations. 
During  the  course  of  the  argument  of  this 
motion,  the  trial  court  inquired  of  counsel  for 
the  defendant  if  he  proposed  to  offer  any  evi- 
dence In  defense  of  plaintiff's  case,  to  which 
counsel  for  the  defendant  responded  that  the 
defendant  had  no  witnesses  and  did  not  pro- 
pose to  offer  any  testimony  or  evidence  In  de- 
fense. It  was  thereupon  stipulated  that  the 
jury  In  attendance  should  be  dismissed,  and 
that.  If  the  court  determined  upon  the  pend- 
ing motion  for  nonsuit  that  the  cause  of  ac- 
tion was  not  barred  by  the  statute  of  limita- 
tions, It  should  render  judgment  for  plaintiff 
for  the  amount  due  upon  its  claim,  but  that, 
if  it  should  determine  that  the  cause  of  ac- 
tion was  barred  by  the  statute  of  limitations, 
judgment  should  l>e  for  the  defendant.  The 
cause  having  been  submitted  upon  this  stipula- 
tion, the  court  held  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations,  and 
a  judgment  of  nonsuit  was  entered.  It  is 
from  this  judgment  and  from  an  order  deny- 
ing its  motion  for  a  new  trial  that  the  plain- 
tiff prosecutes  this  appeal. 

[1 , 2]  The  first  contention  of  the  appellant 
is  that  the  plea  of  the  statute  of  limitations 
as  a  bar  to  this  action  was  ineffectually  pre- 
sented in  the  answer  of  the  defendant.  The 
form  of  said  plea  is  simply  "that  said  action 
is  barred  by  the  statute  of  limitations."  It 
is  conceded  by  the  respondent  that  a  plea  of 
the  statute  in  this  general  way  is  insufficient 
to  satisfy  the  requirement  of  section  458  of 
the  Code  of  Civil  Procedure ;  but  it  is  further 
contended  by  the  respondent  that  not  only  did 
the  plaintiff  fail  to  raise  the  question  of  the 
insufficiency  of  this  portion  of  the  answer  by 
a  demurrer  thereto,  but  that,  upon  the  trial, 
itjs  plea  of  the  statute  was  treated  as  .suffi- 
cient, and  that  in  point  of  fact  the  only  ques- 
tion'ln  the  case  presented  to  the  court  by  the 
stipulation  of  tlse  parties  upon  the  motion  for 
non.suit  was  the  question  as  to  whether  tlip 
plaintiff's  cau.se  of  action   was  or  was   not 


or  other  cases  see  same  topic  and  wetlon  MUMBBR  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexee 
146P.-4T 


■Digitized  by 


(^oogle 


738 


145  PACIFIC  REPORTER 


(Cal. 


barred  by  the  statute  of  limitations.  The 
record  in  the  case  bears  out  this  contention, 
and  Justifies  this  court  in  holding  that  the 
plaintiff,  having  treated  the  defendant's  plea 
of  the  statute  as  sufficient  upon  the  trial, 
must  be  held  to  Iiave  waived  its  objection  to 
It  and  cannot  be  heard  upon  appeal  to  urge 
its  insufficiency.  Churchill  v.  Woodwortb, 
148  CaL  669,  84  Pac.  155,  113  Am.  St  Rep. 
324;  Mullenary  y.  Burton,  3  Cal.  App.  263, 
84  Pac.  169. 

[S]  The  appellant  further  contends  that  the 
trial  court  was  in  error  in  holding  that  the 
plaintiff's  cause  of  action  was  barred  by  the 
statute  of  limitations  upon  the  undisputed 
facts  before  it  The  question  of  law  involved 
in  this  contention  is  tills:  The  charter  of 
the  city  of  Santa  Oruz  (Stats,  of  California, 
1875-76,  p.  193,  {  11)  provides  as  follows: 

"Every  claim  and  demand  that  shall  arise 
against  the  city  of  Santa  Cras  shall  be  filed  with 
the  city  derk,  and  presented  to  the  common 
council,  and,  if  found  correct  shall  t>e  allowed 
aqd  ordered  paid  by  a  majority  vote  of  the  conn- 
cilmen  elected;  and,  when  so  allowed,  shall  be 
presented  to  the  mayor  for  approval,  and  if  he 
approves  such  allowance,  he  shall  endorse  bis 
approval  upon  such  claim  or  demand,  and  if  he 
fail  or  refuse  to  approve  such  allowance  within 
ten  days,  the  said  claim  or  demand,  in  order 
to  render  the  same  payable,  must  be  allowed  and 
ordered  paid  by  the  votes  of  three  councilmen." 

The  question  Is  as  to  whether  the  plaintiff, 
prior  to  its  presentation  of  its  claim  and  de- 
mand to  the  dty  clerk  and  common  council  of 
the  dty  of  Santa  Cruz  in  the  manner  provided 
by  this  section  of  its  charter,  had  a  ripened 
cause  of  action  upon  the  account  in  question 
here,  upon  which  it  could  and  therefore 
should  have  commenced  and  maintained  an 
action  within  the  statutory  period  after  the 
date  of  creation  of  the  claim.  Under  the  au- 
thorities from  tills  and  other  states  constru- 
ing similar  statutes  and  charters  requiring 
the  presentation  of  claims  and  demands  to 
the  officials  of  a  dty  as  a  prerequisite  to 
their  payment  we  are  constrained  to  hold 
that  in  this  case  the  plaintiff's  claim  and  de- 
mand against  the  dty  of  Santa  Cruz  had  not 
ripened  into  a  cause  of  action  upon  which  it 
oould  have  begun  and  maintained  a  suit  prior 
to  the  date  of  the  presentation  and  rejection 
of  its  dalm.  Bancroft  v.  City  of  San  Diego, 
120  Cal.  432.  62  Pac.  712;  Sheridan  v.  City 
of  Salem,  14  Or.  926,  12  Pac.  925 ;  Stackpole 
V.  Sdiool  District  9  Or.  608 ;  Yavapai  County 
V.  O'Ndll,  3  Ariz.  363,  29  Pac.  432. 

The  respondent  herein  dtes  the  case  of  Gill 
V.  City  of  Oakland,  124  Cal.  335,  67  Pac.  150 
as  laying  down  a  different  rule;  but  an  ex- 
amination of  the  record  in  that  case  discloses 
that  the  charter  of  the  dty  of  Oakland  as  it 
stood  at  the  time  that  case  arose  contained 
no  provision  for  the  presentation  of  claims 
to  the  council  of  the  dty  before  payment,  and 
further  discloses  that  the  plaintiff  in  that 
case  did  in  fact  present  his  claim  to  the  audi- 
tor of  the  dty,  as  required  by  its  charter,  and 
only  brought  his  suit  after  the  failure  or  re- 


fusal of  the  proper  offldals  of  the  dty  to  take 
action  thereon.  We  think  that  the  contention 
of  the  appellant  must  therefore  be  sustained. 

Counsel  for  the  respective  parties  discuss 
in  their  briefs  another  point  as  to  the  nature 
of  the  account  sued  upon ;  but  in  the  light 
of  the  views  last  above  expressed  by  the 
court  as  to  the  time  when  the  plaintiff's  claim 
first  ripened  into  an  actionable  cause,  it  be- 
comes unnecessary  to  pass  upon  the  partic- 
ular nature  of  the  plaintiff's  account  for, 
whatever  its  quality  as  an  open  or  stated  or 
simple  account,  the  action  upon  It  was 
brought  within  the  time  required  by  the  stat- 
ute. 

[4,1]  The  appellant  daims  that  in  the 
event  of  a  reversal  of  the  Judgment  it  is  en- 
titled to  have  a  direction  to  the  trial  court  to 
enter  Judgment  in  its  favor  for  the  amount  of 
its  dalm,  together  with  Interest  at  the  stat- 
utory rate  from  the  date  of  the  commence- 
ment of  the  action.  The  right  of  the  appd- 
lant  to  the  entry  of  a  Judgment  for  the 
amount  of  its  claim  seems  covered  by  the  stip- 
ulation; and  as  to  the  allowance  of  interest 
upon  a  claim  of  tbia  character,  the  action  of 
the  court  is  controlled  by  the  case  of  Martyn 
V.  Western  Padfic  Railway  Company,  21  CaL 
App.  589,  132  Pac.  602. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded,  with  direction  to  the 
trial  court  to  enter  a  Judgment  in  favor  of 
the  plaintiff  for  the  sum  of  $1,628.59,  with 
interest  thereon  at  the  rate  of  7  per  cent  per 
annum  from  April  2,  1909,  until  the  date  of 
entry  of  such  Judgment 

(2«  Cal.  A.  16) 

MACHADO  V.  MACBADO.    (Civ.  1511.) 

(District  Court  of  Appeal,  First  District  Cali- 
fornia.   Nov.  20,  1U14.    Rehearing  Denied 
by  Supreme  Court  Jan.  18,  1915.) 

1.  Appkai.  and  Ebbob  (i  1111*)— Rkvbbsai.  or 

JUDOlfBNT— tPOWBB  OV  COUBT. 

Under  Code  Civ.  Proc.  f  53,  providing  that 
the  Supreme  Court  of  the  state  may  affirm,  re- 
verse, or  modify  any  judgment  or  order  appeal- 
ed from,  and  may  direct  the  proper  judgment 
or  order  to  be  entered,  or  direct  a  new  trial  or 
further  proceedings  to  be  had.  and  under  Coast, 
art  6,  S  4,  pruviaing  that  all  statutes  in  force 
allowing,  providing  for,  or  regulating  appeals 
to  the  Supreme  Court  should  apply  to  aupeals 
to  the  District  Courts  of  Appeal,  the  District 
Court  of  Appeal  has  full  authority  to  affirm, 
reverse,  or  modify  the  judgment  or  order  of  the 
trial  court  in  any  case  before  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4411-4420;  Dec.  Dig.  i 
1111.*] 

2.  Divorce  (|  186*)- Appeal  —  Revebsal  of 
Judgment— Necessitt  of  New  Trial. 

Where,  in  an  action  for  divorce,  it  is  ap- 
parent on  appeal,  from  an  inspection  of  the  rec- 
ord, that  the  judgment  cannot  be  reconciled 
with  the  findings,  either  on  the  theory  that  the 
trial  court  made  a  miscalculation  baited  on  the 
facts,  or  mistook  the  law,  the  power  of  the  Dis- 
trict Court  of  Appeol  is  not  limited  to  a  modifi- 
cation of  the  judgment  to  accord  with  the  find- 
ings, but  it  is  the  court's  duty   to  reverse  the 
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judgment  and  remand  tbe  case  for  correction 
07  new  trial. 

f  Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  I  674;  Dec.  Dig.  |  186.*] 

Appeal  from  Superior  Conrt,  Santa  Clara 
Oounty;   3.  R.  Welch.  Judge. 

Action  for  divorce  by  Maria  Machado 
against  Frank  B.  Macbado.  From  a  judg- 
ment awarding  to  the  parties  their  respective 
proportions  of  the  community  property,  plain- 
US  appeals.    Reversed  and  remanded. 

Joseph  Rafael,  of  San  Frandsco,  for  ap- 
pellant A.  M.  Free  and  C.  L.  Wltten,  both 
of  San  Jose,  and  R.  V.  Bums,  of  Mountain 
View,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from 
the  Judgment  of  the  trial  court  in  an  action 
for  divorce  npon  the  ground  of  cruelty  on 
tbe  part  of  tbe  offending  spouse;  the  por- 
tion of  the  Judgment  which  is  assailed  npon 
this  appeal  being  that  wherein  the  court  un- 
dertook to  award  to  the  parties  their  re- 
spective and  rightful  proportions  of  the  com- 
munity property.  The  case  Is  presented  for 
review  upon  the  judgment  roll,  and  it  is  prac- 
tically conceded  by  the  respective  parties 
that  the  Judgment  In  the  respect  In  question 
is  not  in  accord  with  the  findings  and  there- 
fore cannot  stand. 

Tbe  only  serious  dispute  between  the  par- 
ties Is  as  to  the  power  and  duty  of  this  court 
in  the  premises.  The  appellant  contends 
that  In  appeals  of  this  character  It  Is  tbe 
proper  function  and  only  duty  of  the  court 
to  modify  the  judgment  so  as  to  make  It 
conform  to  the  findings  in  the  case,  and  her 
counsel  cites  numerous'  cases  showing  that 
this  has  been  the  frequent  practice  of  courts 
of  last  resort  In  appeals  Involving  as  their 
only  issue  the  disagreement  between  the 
Judgment  and  the  findings  In  the  case. 

[1,2]  We  <!an  well  understand  that  In 
many  cases  where  the  court  has  made  a  mis- 
calculation as  to  the  proper  amount  of  a 
money  judgment,  or  has  been  mistaken  as  to 
the  law  applicable  to  the  facts  as  found,  it 
would  be  tbe  plain  and  simple  duty  of  the 
appellate  court  to  modify  the  Judgment  so 
as  to  correct  tbe  mistake  or  conform  to  the 
law  of  the  case;  but  we  do  not  understand 
or  agree  that  tbe  power  of  this  court  upon 
appeal  is  limited  In  this  class  of  cases  to  that 
form  of  relief.  Tbe  Code  provides  that  the 
Supreme  Court  of  this  state  may  "a£arm,  re- 
verse, or  modify  any  judgment  or  order  ap- 
pealed from,  and  may  direct  tbe  proper  Judg- 
ment or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had." 
Code  Civ.  Proc.  i  63.  The  Constitution,  in 
tbe  creation  of  the  District  Courts  of  Ap- 
peal, has  expressly  provided  that  "all  stat- 
utes now  in  force  allowing,  providing  for, 
or  regulating  appeals  to  the  Supreme  Court, 
shall  apply  to  appeals  to  tbe  District  Court 
of  Appeal."    Const,  art  6,  t  4.    Under  the 


plenary  grant  of  power  with  which  this 
court  has  thus  been  invested,  we  have  no 
doubt  as  to  our  full  authority  to  either  affirm 
or  reverse  or  modify  the  judgment  or  order 
of  the  trial  court  in  any  case  before  us,  and 
we  are  further  satisfied  from  an  inspection  of 
the  record  of  this  case  that  It  is  a  proper  one 
for  reversal  and  for  remission  to  the  lower 
conrt  for  a  new  trial. 

A  comparison  of  the  findings  and  Judgment 
in  the  case  made  In  tbe  light  of  tbe  express 
language  and  direction  of  section  146  of  tbe 
Civil  Code,  defining  the  power  and  duty  of 
the  trial  court  In  the  matter  of  the  proper 
division  of  community  property  In  actions  for 
divorce  npon  the  ground  of  cruelty,  leaves 
no  doubt  In  our  minds  that  tbe  trial  judge 
In  this  case  either  acted  Inadvertently  in  the 
adoption  of  the  findings  and  determination 
of  the  proper  Judgment  to  be  given  thereon, 
or  that  he  had  other  facts  and  circumstances 
in  mind  In  rendering  the  Judgment  than 
those  which  the  findings  contain  or  the  rec- 
ord discloses.  Is  other  words.  It  Is  lmpos> 
sible  to  reconcile  this  Judgment  with  the 
findings,  npon  the  theory  either  of  a  mis- 
calculation based  upon  the  facts  found  or  up- 
on a  mistake  In  the  terms  of  the  law.  This 
being  so.  It  Is  clearly  the  duty  of  this  court 
to  reverse  this  Judgment  and  remand  the 
case  to  the  trial  court  for  the  correction  by 
It  upon  a  new  trial  of  the  manifest  error 
in  Its  findings  or  its  Judgment,  or  both. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


WAITE  ».  BRENDLIN. 


(26  Cal.  A.  31) 
(Civ.  1638.) 


(District  Court  of  Appeal,  Second  District  Cali- 
fornia.   Nov.  24, 1914.) 

1.  euectionb   (j  273*)— contmt— statotoat 
Provisions. 

Under  Code  Civ.  Proc.  i  1112,  providing 
that  tbe  misconduct  of  tb«  election  officers  spec- 
ified in  section  1111,  subtkS.  1  and  4,  must  be 
"such  as  to  procure  the  person,  whose  right  to 
the  office  is  contested,  to  be  declared  elected, 
when  be  had  not  received  the  highest  number  of 
legal  votes,"  one  who  has  been  recalled  from  his 
office  of  city  trustee  cannot  contest  the  right  of 
another  to  succeed  him,  who  has  received  all 
the  votes  cast  for  a  new  incumbent  in  case  the 
contestant  should  be  ousted;  no  attack  being 
made  on  the  legality  of  such  votes,  even  though 
tbe  election  board  refused  to  count  certtin  legal 
votes  against  the  recalled  contestant 

[Ed.    Note.— For   other   cases,   see   Ellectiona, 
Cent  Dig.  I  249 ;   Dec  Dig.  J  273.*] 

2.  BLBCTIONS    (I    271»)— COWTBSTB— STATtTTOBT 
PbO  VISIONS. 

Under  Code  Civ.  Proc.  {  1114,  to  be  good 
ground  for  contesting  an  election,  it  is  necessa- 
iT  that  illegal  votes  shall  have  been  counted  for 
the  one  declared  elected,  and  that  he  would  not 
have  been  elected  but  for  such  votes,  so  that  one 
recalled  from  an  office  by  the  illegal  exclusion  of 
votes  in  his  favor  in  contesting  the  right  of  bi*; 
successor  elected  without  aid  of  illegal  votes  can- 
not rely  on  the  statute. 

[Ed.   Note.— For   other   cases,   see    Elections 
Cent  Dig.  8  248;   Dec.  Dig.  {  271.*] 
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8.  ELEcnoNS  (§  303*)— Contests— Statotobt 

Provisions. 

Code  Civ.  Proc.  H  1111-1127,  prescribing 
the  judgment  which  uie  court  may  render  in 
election  contest,  is  not  applicable  to  a  contest  by 
one  recalled  from  office. 

[E!d.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {  815 ;  Dec  Dig.  {  303.*] 

Appeal  from  Superior  Court,  San  Luis 
Obispo  County;    E.   P.  Unangst,  Judge. 

Election  contest  by  David  Walte  agalnnt 
Edward  Brendlln.  Judgment  for  contest- 
ant, and  contestee  appeals.    Reversed. 

Carlton  W.  Greene,  of  Paso  Robles,  for 
appellant  Alex  Webster,  of  Paso  Robles, 
for  respondent 

SHAW,  J.  Election  contest  David  Walte, 
contestant,  was  a  duly  elected  and  qualifled 
member  of  tbe  board  of  trustees  of  the  dty 
of  El  Paso  de  Robles,  when  a  proceeding  was 
Instituted  for  his  recall  and  removal  as  such 
member  of  said  board.  At  said  election  the 
contestee,  Edward  Brendlln,  was  tbe  only 
candidate  for  election  to  said  office  in  the 
event  of  a  vaicancy  therein  occurring  by  rea- 
son of  a  majority  of  the  votes  cast  by  the 
electors  favoring  the  recall  of  Walte.  The 
resolt  of  the  election,  as  declared  by  tbe 
board  of  canvassers,  was  that  upon  the  ques- 
tion, "Shall  David  Walte  be  recalled  from 
tbe  office  of  member  of  the  board  of  trus- 
tees?" 346  votes  were  cast  "yes"  thereon, 
and  344  votes  cast  "no"  thereon,  and  that 
Edward  Brendlln  received  as  a  candidate 
for  said  office  to  succeed  David  Walte  304 
votes ;  whereupon  it  was  declared  that  Walte 
bad  been  recalled  and  Brendlln  elected  to  fill 
tbe  office  for  tbe  unexpired  term.  Thereup- 
<m  Walte  Instituted  this  contest,  and  the 
proceedings  had  thereon  were  in  accordance 
with  the  provisions  of  title  2,  part  3,  of  the 
Code  of  Clvn  Procedure  relating  to  the  con- 
testing of  certain  elections.  Section  1111  of 
said  title  provides: 

"Any  elector  **»ofa***city«** 
may  contest  the  right  of  any  person  declared 
elected  to  an  ofBce  to  be  exercised  therein,  for 
any  of  tbe  following  causes :  (1)  For  malcon- 
dact  on  the  part  of  the  board  of  judges,  or  any 
memt>er  thereof.  •  •  •  (4)  On  account  of  il- 
legal votes." 

Tbe  grounds  at  the  contest,  as  alleged  In 
tbe  statement,  are  the  first  and  fourth  as 
above  stated,  namely,  that  tbe  Judges  of 
election  refused  to  count  certain  legal  bal- 
lots voted  against  the  recall  of  Walte,  con- 
testant herein,  and  did  count  and  make  re- 
turn of  certain  illegal  ballots  voted  In  favor 
of  his  recall ;  It  being  farther  alleged  that 
bad  said  illegal  ballots  counted  in  favor  of 
tbe  recall  been  rejected  and  said  uncounted 
legal  ballots  against  tbe  recall  counted,  the 
result  of  tbe  election  would  have  been  against 
the  recall  of  contestant  Tbe  court  upon 
trial  found  tbe  number  of  votes  cast  "yes" 
on  said  proposition  for  the  recall  of  Walte 
to  have  been  338.  and   those  cast  against 


said  proposition  to  have  been  341,  and  that 
the  majority  of  the  votes  cast  upon  tbe  prop- 
osition were  against  the  recall.  Judgment 
for  contestant  followed,  from  which  tbe  con- 
testee appeals  upon  the  Judgment  roll. 

[1-S]  Both  by  demurrer,  which  was  over- 
ruled, and  an  answer  the  allegations  of  which 
were  found  to  be  untrue,  the  contestee  al- 
leged the  insufficiency  of  the  statement  to 
constitute  a  cause  of  contest,  w<ant  of  legal 
capacity  In  contestant  to  maintain  the  contest, 
and  further  alleged  that  tbe  court  had  no 
Jurisdiction  of  the  subject  of  the  proceedings, 
which  was  the  removal  of  Walte  from  office 
and  not  the  election  of  Brendlln  to  fill  the 
vacancy.  The  question  presented,  therefore, 
is  whether  or  not  the  provisions  of  said  title 
relating  to  the  contest  of  certain  elections 
can  be  invoked  by  one  removed  from  office  by 
means  of  the  recall  provisions  of  the  statute. 
If  malconduct,  without  any  limitation  or  qual- 
ification on  the  part  of  the  board  of  Judges, 
or  the  reception  of  illegal  votes  in  favor  of 
the  recall,  were  grounds  of  contest,  it  might 
well  be  said  that  the  provisions  of  title  2, 
part  3,  Code  of  Civil  Procedure,  were  ap- 
plicable to  a  case  of  this  kind.  But  the  effect 
of  these  two  specified  grounds  for  recall  is 
limited  by  other  sections  of  the  Code.  Thus 
in  secUon  1112,  Code  of  Civil  Procedure,  it 
is  provided  that  the  misconduct  of  the  elec- 
tion officers  specified  in  section  1111  must  be 
"such  as  to  procure  the  person  whose  right 
to  the  office  Is  contested  to  be  declared  elect- 
ed, when  be  had  not  received  the  hlghesf 
number  of  legal  votes."  It  thus  appears  that 
this  ground  of  removal  can  only  be  invoked 
in  a  case  where  the_  contestee,  or  party  de- 
clared elected,  did  not  receive  the  highest 
number  of  legal  votes.  It  Is  conceded  that 
Brendlln,  being  the  only  candidate  to  suc- 
ceed Walte  in  case  of  bis  recall,  received  aU 
tbe  votes  cast,  and  no  attack  is  made  upon 
the  legality  of  tbe  votes  so  cast  for  him 
Hence,  having  received  the  highest  number 
of  legal  votes,  no  right  of  contest  upon  such 
ground  is  accorded  to  Walte.  Tbe  fact  that 
the  board  refused  to  count  legal  votes  against 
the  recall,  while  misconduct.  Is  not  made  a 
ground  for  contest,  since  it  Is  conceded  that 
Brendlln  did  receive  the  highest  number  of 
legal  votes  for  the  olEce.  And  so  with  the  re- 
ception of  illegal  votes,  which,  under  section 
1114,  Code  of  Civil  Procedure,  constitutes  no 
ground  for  contest  unless  the  result  would 
have  been  different  and  another  candidate 
elected.  It  Is  not  alleged  that  any  Illegal 
votes  were  cast  for  Brendlln;  tbe  alleged 
Illegal  votes  were  cast  in  favor  of  tbe  recall 
of  Waite.  But,  under  the  limitation  provided 
in  said  section  1114,  this  Is  not  made  a 
ground  for  contest,  since  the  Illegal  votes 
must  have  been  counted  in  favor  of  tbe  oae 
declared  elected  and  who  would  not  have 
been  so  declared  except  for  the  counting  ia 
his  favor  of  such  votes.    Other  sections  pre- 
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scribing  the  judgment  which  the  court  may 
render  clearly  show  that  the  provisions  of  the 
act  are  not  applicable  to  a  contest  by  one  re- 
called from  an  office.  As  stated,  the  subject 
of  the  proceeding  set  forth  in  the  statement 
Is  not  mlBC(»idact  aCTectlng  the  election  of 
Brendlin,  or  the  counting  of  illegal  rotes  in 
Wa  favor;  but  the  allegations  relate  solely 
and  alone  to  the  action  of  said  board  in  so 
far  as  it  brought  about  the  recall  of  contest- 
ant The  provisions  for  removal  of  an  official 
by  recall  proceedings  are  the  subject  of  quite 
recent  legislation,  while  the  proyislons  for 
contesting  an  election  were  enacted  in  1872 
and  have  continued  without  material  change 
down  to  the  present  date.  Clearly  it  was 
not  the  intention  of  the  Legislature  that  said 
provisions  should  apply  to  a  recall  election. 
And  it  Is  equally  clear,  when  the  language 
of  said  title  is  construed  in  accordance,  with 
the  plain  import  of  the  language  used,  that 
said  provisions  have  no  application  to  such 
case. 

"The  right  to  contest  an  election  is  purely 
statutory,  and  must  be  determined  in  accordance 
with  the  terms  of  the  statute."  Powers  v. 
Hitchcock.  129  Cal.  325,  61  Pac.  1076;  Austin 
V.  Dick,  100  Cat  201,  34  Pac.  655. 

Conceding  that  Illegal  votes  were  cast  and 
counted  In  favor  of  contestant's  recall,  and 
that  he  has  suffered  In  being  wrongfully  oust- 
ed from  office  by  another,  his  remedy  is  not  a 
proceeding  by  contest  pursuant  to  the  pro- 
visions of  title  2,  part  3,  Code  of  Civil  Pro- 
cedure. 

Respondent  insists  that^  conceding  there 
be  no  statutory  provision  giving  the  right  of 
contest  in  a  recall  election,  such  right  never- 
theless exists  by  implication.  This  by  reason 
of  the  fact  that  the  Constitution  provides  for 
an  election  and  makes  no  provision  for  con- 
testing the  same.  In  answer  to  this  we  may 
repeat  that  this  proceeding  Is  pursuant  to 
the  provisions  of  title  2,  part  3,  of  the  Code 
of  Civil  Procedure,  which  is  a  statutory  pro- 
ceeding for  the  summary  determination  of 
the  right  to  an  office,  limited  and  restricted 
to  cases  only  mentioned  therein  and  upon  the 
grounds  8t>eclfied  therein.  Since  this  case 
does  not  fall  within  those  provisions,  it  can- 
not be  said  that  contestant  has  any  right  by 
implication  to  Invoke  the  same. 

The  judgment  is  reversed. 

We  concur:    CONRHY,  P.  J;    JAMBS,  J. 

(M  Cal.  A.  35)  =■ 

BEUNNBB  V.  TITLE  INS.  &  TRUST  CO. 

(av.  1536.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Nov.  24,  1914.) 

1.  APFEAI.  and  EBBOB  (I  1010*)— FlITDIITOS— 
C0NCI.t7SIVENS88. 

An  appellate  court  will  not  disturb  the 
findings  below  where  supported  by  substantial 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  3979-3982,  4024;  Dec 
Dig.  S  1010.»] 


2.  Husband  and  Wife  (§  246*)— Convxtance 
FROM  Husband  to  Wife. 

Where  a  husband  put  property  into  the 
bands  of  bis  wife  in  Missouri  so  as  to  give  her 
no  title  thereto,  on  their  removal  to  California 
the  property  remained  his  unless  parted  with 
by  gift 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  878;   Dec  Dig.  {  246.*] 

3.  Evidence  (J  155*)  —  Conveyances  fbom 
Husband  to  Wife— ADMissiBii,rrY  of  Evi- 
dence. 

Where  the  allegations  of  a  cross-complaint 
seeking  the  recovery  of  property  from  a  wife 
and  another,  as  having  been  purchased  with 
money  received  from  the  husband,  did  not  reach 
back  farther  than  the  year  1904,  but  the  plain- 
tiff herself  had  testified  to  the  receipt  of  moneys 
as  gifts  prior  to  1904,  it  was  proper  for  the 
trial  court  to  admit  testimony  as  to  conversa- 
tions between  the  parties  as  to  investments  of 
money  in  St.  Lonis  property  prior  to  1904;  it 
further  appearing  that  the  St  Louis  property 
was  in  part  the  result  of  the  investment  of  the 
moneys  received,  according  to  the  wife,  as  gifts. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §;  445-468;   Dec  Dig.  f  155.*] 

Appeal  from  Superior  Court  Los  Angeles 
County ;   S.  E.  Crow,  Judge. 

Action  by  Louisa  Brunner  against  Herman 
Brunner  for  divorce,  In  which  defendant  filed 
a  cross-complaint  Decree  for  defendant 
from  which  and  an  order  denying  a  new 
trial,  plaintiff  appeals.  Pending  the  appeal, 
defendant  died,  and  the  Title  Insurance  & 
Trust  Company,  his  special  administrator, 
was  substituted.    Affirmed. 

Earl  Rogers,  W.  H.  Dehm,  and  Waterman, 
Westover  &  Green,  all  of  Los  Angeles,  for 
appellant  H.  A.  Massey  and  Hunsaker  tc 
Britt,  all  of  Los  Angeles,  for  respondent 

CONREY,  P.  J.  In  this  action  the  plain- 
tiff Louisa  Brunner,  one  of  the  appellants 
herein,  sought  to  obtain  a  decree  of  divorce 
from,  the  defendant  Herman  Brunner,  and 
to  compel  him  to  provide  for  the  maintenance 
of  plaintiff  and  the  minor  children  of  the 
marriage.  In  addition  to  his  defense,  Her- 
man Brunner  filed  a  cross-complaint  against 
the  plaintiff  and  their  daughter  Theresa 
Brunner  (in  whose  name  the  plaintiff  had 
placed  certain  personal  property).  By  his 
cross-action  the  plaintiff's  husband  sought  to 
establish  his  ownership  of  real  and  personal 
property  in  California,  described  In  the 
cross-complaint,  which  property  had  been 
pbrchased  by  the  plaintiff  with  sums  of  mon- 
ey brought  by  her  from  the  state  of  Missonri, 
where  these  parties  formerly  resided.  Her-' 
man  Brunner  alleged  that  all  of  this  money 
was  his  own  separate  property,  slthough  held 
in  the  name  of  plaintiff.  The  plaintiff,  while 
admitting  that  the  entire  estate  was  original- 
ly in  the  form  of  money  earned  by  the  de- 
fendant or  acquired  as  profits  of  his  busi- 
ness, alleged  that  all  of  this  money  had  been 
received  by  her  in  various  sums  as  gifts  from 
the  defendant  or  was  money  derived  by  her 
from  the  sale  of  property  which  she  had  pur- 
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chased  with  snms  of  money  received  by  her 
as  gifts  from  the  defendant  The  findings 
of  the  court  were  In  favor  of  the  defendant 
on  the  Issues  tendered  by  the  complaint,  and 
were  also  In  his  favor  with  respect  to  the 
cause  of  action  stated  In  the  cross-complaint 
By  the  decree  as  entered  it  was  adjudged 
that  the  transfers  made  by  the  plaintiff  to 
Theresa  Brunner  were  made  without  consid- 
eration and  were  fraudulent  as  against  Her- 
man Brunner  and  were  declared  to  be  can- 
celed and  annulled;  that  the  plaintiff  holds 
all  right,  title,  interest  and  possession  ac- 
quired by  her  in  said  property  (with  cer- 
tain exceptions  not  necessary  to  discuss)  in 
trust  for  Herman  Brunner  as  his  separate 
property.  The  usual  provision  appropriate 
to  such  cases  was  made  requiring  convey- 
ances and  assignments  of  the  property  to  the 
cross-complainant  After  entry  of  the  Judg- 
ment and  after  appeal  therefrom  by  the 
plaintiff,  and  while  her  motion  for  a  new 
trial  was  pending  in  the  superior  court  Her- 
man Brunner  died,  and  the  respondent  was 
appointed  special  administrator  of  his  estate. 
The  motion  for  a  new  trial  having  been  de- 
nied, an  appeal  was  taken  from  the  order 
denying  that  motion. 

Appellant  contends  that  the  evidence  is 
insufficient  to  Justify  sundry  specified  find- 
ings of  fact,  and  particularly  urges  that  the 
evidence  is  insuflSdent  to.  Justify  the  finding 
that  the  moneys  received  by  her  from  Her- 
man Brunner  were  not  delivered  to  her  as 
gifts  from  him.  According  to  the  laws  of 
the  state  of  Missouri,  where  all  of  the  mon- 
ey above  mentioned  was  acquired  by  the  de- 
fendant, that  money  and  the  proceeds  thereof 
in  any  form,  in  the  absence  of  any  gift  there- 
of by  the  husband  to  the  wife,  remained  his 
separate  property.  It  is  true  that  "property 
conveyed  to  the  wife,  but  paid  for  by  the 
husband,  is  prima  fade  a  gift  from  him  to 
her"  (Pitkin  v.  Mott  66  Mo.  App.  401;  Rich- 
ardson V.  Lowry,  67  Mo.  414) ;  and  the  pre- 
sumption is  that  snch  conveyance  is  made  as 
a  provision  for  and  settlement  upon  the  wife 
for  her  own  benefit  and  not  as  a  resulting 
trust  for  the  hustwnd  (Ilgenfritz  v;  Ilgen- 
frltz,  116  Mo.  435,  22  S.  W.  786).  But  this 
presumption  is  not  conclusive  and  may  be 
overcome  by  evidence  that  the  gift  to  the 
wife  or  separate  provision  for  her  was  not 
so  made.  Schuster  v.  Schuster,  93  Ma  438, 
6  S.  W.  259.  Evidence  of  declarations  and 
of  acts  of  the  wife  Is  competent  to  show  that 
the  intention  of  the  parties  was  that  the 
wife  should  hold  for  the  husband,  and  the 
finding  of  the  Jury  as  to  the  fact  is  conclu- 
sive. It  was  so  held  in  Selbold  v.  Christ- 
man,  75  Mo.  308,  affirming  7  Mo.  App.  254, 
wherein,  at  page  256,  the  court  said: 

"Though  upon  the  trial  parol  evidence  was 
introduced  to  prove  the  intention  of  Charles 
Seibold  and  his  wife,  there  is  here  no  question 
of  an  express  trust  proved  by  parol.  Aa  the 
evidence  tended  to  show  that  the  lot  was  pur- 
chased with  the  money  of  one  person,  and  the 
legal  title  taken  in  the  name  of  another,  there 


was  the  usual  iniplication  of  a  resulting  trust 
Coming  more  closely  to  the  facts,  it  appears 
to  be  the  case  of  a  husband  causing  the  deed  to 
be  taken  in  the  name  of  his  wife,  and  thus  the 
usual  presumption  of  a  resulting  trust  is  re- 
butted, and  a  prima  facie  case  made  out  that 
the  husband  intended  the  conveyance  to  be  a 
provision  for  his  wife.  This  prima  facie  case 
may,  however,  in  its  turn,  be  rebutted  by  evi- 
dence, establishing  the  fact  that  it  was  the  in- 
tention of  the  parties  that  the  wife  should  hold 
for  the  husband ;  and  this  fact  the  jury  here 
found.  •  •  •  There  was  ample  evidence  to 
sustain  the  finding  of  the  jury ;  nor  was  there 
an;  error  in  the  instructions  given.  The  pre- 
sumption of  a  provision  for  tne  wife  was  re- 
butted, and  the  ordinary  implication  of  equity 
prevailed  of  a  trtist  resulting  for  the  benefit  of 
the  person  who  paid  the  consideration-money 
for  tne  land.  The  evidence  was  competent,  not 
as  creating  a  trust  by  parol,  but  as  showing  the 
intention  of  the  parties  at  the  time.  •  •  • 
Nor  is  it  for  the  plaintiffs  to  object  to  matters 
which  go  to  the  weight  of  evidence,  after  the 
whole  case  was  submitted  to  a  jury  without  ob- 
jection on  their  part" 

It  often  has  t>een  declared  that  the  evi- 
dence of  an  implied  or  resulting  trust,  such 
as  that  claimed  by  the  cross-complainant  in 
this  case,  "must  be  clear,  strong,  unequivo- 
cal and  80  definite  and  positive  as  to  leave 
no  room  for  doubt  In  the  mind  of  the  chan- 
cellor." Curd  V.  Brown,  148  Mo.  82,  49  S.  W. 
990.  But  the  determination  of  the  fact  Is 
primarily  with  the  Judge  who  tried  the  case. 

"It  is  clear  that  there  can  be  no  executed  gift 
in  the  absence  of  any  intention  to  give  on  the 
part  of  the  donor.  It  is  true  that  the  facts  and 
circumstances  of  a  transaction  may  be  such  as 
to  practically  compel  the  conclusion  that  a  gift 
was  intended,  and  to  render  worthless  any  sub- 
sequent statement  to  the  contrary  on  the  part 
of  the  donor.  But  no  such  effect  we  are  sat- 
isfied, must  necessarily  be  given  to  the  mere 
fact  that,  in  the  case  of  the  purchase  of  real 
property  with  community  funds,  the  husband 
has  directed  that  the  deed  shall  run  to  the 
wife  as  grantee.  There  is  nothing  in  the  nature 
of  such  a  fact  that  renders  it  consistent  only 
with  the  theory  of  gift  and  other  facts  and 
circumstances  may  so  tend  to  show  another 
reason  than  the  desire  and  intent  to  make  a 
gift  as  to  furnish  ample  warrant  for  a  conclu- 
sion that  no  gift  was  intended,  and  therefore 
that  there  has  been  no  'executed  gift' "  Fan- 
ning V.  Green,  156  CaL  279,  282,  104  Pac.  308, 
310. 

And  in  an  action  of  this  character,  involv- 
ing on  one  side  the  claimed  right  to  a  divorce 
and  on  the  otlier  side  claims  of  property  rights 
by  the  husband,  the  court  is  entitled  to  con- 
sider all  of  the  evidence,  lncli;idlng  that  upon 
the  cause  of  action  for  divorce,  in  determin- 
ing the  weight  of  evidence  and  the  credibility 
of  the  parties  as  witnesses.  Delia  v.  Delia, 
98  Ark.  540,  136  S.  W.  927. 

[1]  In  this  case  it  is  not  necessary  to  set 
forth  an  abstract  of  the  evidence  concerning 
the  disposition  made  from  time  to  time  by 
these  parties  of  money  acquired  by  the  hus- 
band and  held  in  possession  by  the  wife  as 
bank  credits,  or  held  In  the  form  of  invest- 
ments made  in  her  name.  This  evidence  is 
included  in  several  hundreds  of  pages  of 
transcript  containing  the  testimony  of  sundry 
witnesses.  The  defendant  testified  (contrary 
to  plaintifrs  testimony)  tliat  he  did  not  make 
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a  gift  of  tbe  money  to  plaintiff,  and  did  not 
Intend  any  such  gift,  and  tbat  he  never  stated 
that  be  was  making  or  had  made  any  such 
gift  The  circumstances  relating  to  the  varl- 
ons  transactions  were  extenslTely  developed 
by  testimony  of  witnesses  and  by  documen- 
tary evidence.  That  there  is  a  substantial 
conflict  in  the  evidence  cannot  successfully 
be  denied.  That  there  is  much  evidence  In- 
consistent with  the  theory  of  a  gift  of  these 
funds  or  their  proceeds  by  the  husband  to  tbe 
wife  is  also  clear  from  the  record.  We  are 
of  opinion  that  the  facts  found  by  the  trial 
court  after  hearing  this  conflicting  evidence 
should  be  accepted  by  us  as  the  facts  In  the 
case,  and  that  we  would  not  be  Justified  in 
disturbing  these  findings.  An  appellate  court 
'^111  not  disturb  the  finding  of  the  trial  court 
where  there  is  substantial  evidence  warrant- 
ing a  clear  and  satisfactory  conviction  lo 
that  effect"  aitle  Insurance  &  Trust  Ck>.  v. 
IngersoU,  158  CaL  474,  484,  111  Pac.  360,  364. 

[2]  It  being  thus  established  that  the  cross- 
complainant  was  tbe  equitable  owner  of  the 
money  and  property  in  question  in  the  state 
of  Missouri  at  the  time  thht  it  was  transfer- 
red to  the  state  of  California,  it  retained  that 
character  as  bis  separate  property  in  Cali- 
fornia; it  being  further  shown  that  in  con- 
nection with  the  Investments  in  California 
there  was  no  gift  made  to  the  plaintiff  of  tbe 
property  purchased  here.  Estate  of  Bur- 
rows, 136  CaL  113,  68  Pac.  488. 

[3]  Appellant  claims  that  the  court  erred  in 
overruling  her  objections  to  certain  testimony 
of  the  witness  Hermlna  White  concerning 
conversations  of  date  prior  to  1904  between 
plaintiff  and  defendant  (who  were  her  mother 
and  father)  about  the  investment  of  money 
in  property  at  St  Louis.  Tbe  objection  was 
based  upon  the  fact  that  tbe  allegations  of 
the  cross-complaint  limited  to  the  years  1004, 
1905,  and  1006  the  claim  of  cross-complainant 
that  be  bad  Intrusted  these  moneys  to  the 
plaintiff.  But  it  appears  that  tbe  plaintiff 
had  previously  testified  to  the  receipt  of  mon- 
eys as  gifts  from  the  defendant  during  years 
prior  to  1904,  and  that  the  property  here  in 
question  was  in  part  the  result  of  investments 
of  that  money.  On  that  state  of  the  record 
the  testimony  objected  to  was  correctly  ad- 
mitted. 

Assuming  that  tbe  court  erred  in  permit- 
ting L.  D.  White  to  testify  to  certain  state- 
ments made  by  Mr.  Brunner  to  Mrs.  White 
out  of  the  presence  of  Mrs.  Brunner,  and  fur- 
ther erred  in  permitting  defendant's  counsel 
to  ask  leading  questions  of  the  witness  Shelt- 
lein,  we  think  that  the  errors  so  committed 
are  of  minor  Importance  in  relation  to  the 
entire  case  and  do  not  appreciably  affect  the 
merits. 

Counsel  for  appellants  present  in  their  brief 
an  argument  based  upon  a  supposed  appeal 
from  an  order  made  by  the  superior  court 
vacating  and  setting  aside  an  earlier  order 


of  that  court  requiring  the  payment  of  ali- 
mony pendente  lite.  The  transcript  falls  to 
show  any  appeal  taken  from  that  order,  and 
it  is  not  involved  in  the  appeal  from  the  Judg- 
ment For  that  reason  no  ruling  is  made 
upon  the  question  presented. 

The  Judgment  and  order  denying  motion 
for  a  new  trial  are  afilrmed. 

We  concur:    JAMBS,  J.;    SHAW,  3. 

(22  Wyo.  41)2) 
TAYLOR  ▼.  BTOCKWELL  et  al.  (No.  774.) 
(Supreme  Court  of  Wyoming.    Jan.  18,  1015.) 

1.  Parties  (g  88*)— Misjoiwdbb—Issxjes— Ev- 
idence. 

Where,  in  an  action  by  S.  and  W.  for  mon- 
ey found  by  them  and  paid  over  to  defendant, 
claiming  ownership,  under  threats  of  criminal 
prosecution,  there  was  evidence  that  S.  and  W.. 
while  repairing  defendant's  cellar,  discovered 
the  money,  that  s  part  thereof  was  deposited  in 
a  bank  to  the  credit  of  S.,  and  a  part  to  the 
credit  of  W.,  who  already  had  a  deposit,  and  a 
part  was  given  to  W.'s  wife,  and  that  when  de- 
fendant, by  threats  obtained  a  check  from  S. 
for  the  amount  of  the  deposit  W.  was  not  pres- 
ent, and  that  when  defendant  obtained  a  dieck 
from  W.,  including  the  original  deposit,  8.  was 
not  present  and  that  there  was  no  joint  owner- 
ship, either  general  or  special,  in  S.  or  W.,  In 
any  of  the  money,  the  issue  of  misjoinder  of  par- 
ties plaintiff  and  causes  of  action,  relied  on  by 
defendant  in  a  demurrer  to  the  petition,  and 
answer,  was  presented,  and  whether  S.  and  W. 
had  proved  a  joint  ownership  in  any  cause  of 
action,  to  entitle  them  to  recover,  was  for  the 
jury. 

[Ei.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  a  145-147 ;    Dec  Dig.  {  88.*] 

2.  Action  (g-  50*)— Mibjoindeb  or  Cattscs  or 
Action— Rbcovebt. 

A  joint  recovery,  when  properly  challenged, 
cannot  be  sustained  by  proof  of  separate,  sev- 
eral, and  independent  causes  of  action  iu  favor 
of  separate  plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  §S  511-547;  Dee.  Dig.  f  50.*] 

3.  TbiAI.    ((    203*)— iNBTBCCnONS  — MlBJOIN- 
DEB. 

A  defendant  who  avails  himself  of  mis- 
joinder of  parties  plaintiff  and  causes  of  action 
in  the  manner  prescribed  by  statutes  and  who 
introduces  evidence  in  support  of  tne  defense 
that  plaintiffs  are  not  Jointly  interested,  is  en- 
titled to  an  instruction  submitting  the  defense, 
and  refusal  of  a  charge  submitting  the  defense 
deprives  him  of  a  right  to  defend  on  statutory 
grounds,  and  is  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §f  477-479 ;   Dec.  Dig.  {  203.*] 

4.  Tbial  (J  296*)— Instboctiohs— Refusai.  of 
Instructions  Givkn. 

Where,  in  an  action  by  S.  and  W.  for  mon- 
ey found  by  them  and  paid  over  to  defendant 
under  threats  of  criminal  prosecution,  there  was 
evidence  of  a  division  of  the  money  between  S. 
and  W.,  tboui^h  no  final  settlement  between 
them  as  to  their  interests  therein,  the  error  in 
refusing  to  charge  that  there  could  be  no  re- 
covery, unless  S.  and  W.  Jointly  owned  the 
property,  was  not  cared  by  an  instruction  that 
to  authorize  a  recovery  the  jury  must  find  that 
they  were  in  the  joint  possession  of  the  money, 
and  that  no  final  settlement  thereof  had  been 
had  between  them,  and  that  they  had  each  an 
interest  in  the  subject  of  tbe  action  and  in  ob- 
taining the  relief  demanded,  which  interest  bad 
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never  been  divided  and  apportioned,  bnt  was  a 
Joint  Interest. 

[Ed.  Note. — For  otlier  cases,  see  Trial,  Cent. 
WS-^H  705-713,  715,  716,  718;    Dee.  Dig.  jj 

5.  BviDiNcn  (i  817*)— HiABSAT  Evidence. 

It  is  error  to  permit  witnesses  to  testify 
over  objections  to  statements  made,  not  in  the 
presence  of  the  party  objecting. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1174-1192;   Dec.  Dig.  {  317.*] 

Error  to  District  Conrt,  Laramie  County; 
.WlUlam  0.  Mentzer,  Judge. 

Action  by.Beuben  StoclEwell  and  another 
against  William  Taylor.  There  was  a  Judg- 
ment for  plaintUTs,  and  defendant  brings  er- 
ror.   Beversed  and  remanded. 

Charles  h.  Blgdon,  Herbert  V.  Lacey,  and 
John  W.  Lacey,  all  of  Cheyenne,  for  plaintiff 
In  error.  Wilfrid  C.  O'Leary,  of  Cheyenne, 
and  B.  F.  Griffith,  of  Boise,  Idaho,  for  de- 
fendants In  error. 

SCOTT,  J.  The  plaintlft  in  error,  who  was 
defendant  below,  brings  error  to  reverse  a 
Judgment  obtained  by  defendants  in  error, 
as  plaintiffs,  against  htm  in  the  court  below 
for  the  sum  of  $4,857.06,  together  with  their 
costs,  amounting  to  the  sum  of  $77.20.  The 
case  was  tried  to  a  Jury  on  an  amended 
petition,  answer  thereto,  and  reply.  The 
Jury  found  and  returned  a  verdict  In  favor  of 
plaintiffs  Jointly,  and  the  Judgment  was  ren- 
dered on  the  verdict  as  found  by  the  Jury, 
less  $145.93,  which  was  remitted  by  the  plain- 
tiffs. 

It  is  alleged  in  the  amended  petition:  That 
on  July  13,  1909,  the  plaintiffs,  "while  law- 
fully engaged  in  doing  repair  work  in  the 
cellar  of  and  for  the  defendant  at  the  town 
of  Bock  Creek,  state  of  Wyoming,  did  find 
and  discover  burled  in  the  ground  in  an  old 
receptacle  a  large  amount  of  coin,  to  wit,  an 
amount  In  value  and  sum  of  $4,177.50.  That 
said  receptacle  was  one  glass  Jar;  that  the 
physical  condition  of  said  receptacle  showed 
conclusively  that  it  had  been  burled  for  many 
years,  and  that  its  contents  had  been  undis- 
turbed for  many  years;  that  the  plaintiffs 
were  the  finders  and  discoverers  of  said  bur- 
led treasure,  and  are  now  and  ever  since" 
their  said  discovery  "have  been  at  all  times 
the  lawful  owners  thereof,  and  lawfully  en- 
titled thereto,  by  reason  of  said  finding  and 
discovery ;  that  the  owner,  loser,  and  deposi- 
tor of  said  gold  coin  is  and  has  been  at  both 
prior  and  subsequent  to  said  finding  and  dis- 
covery unknown,  and  that  said  treasure  did 
not  on  July  13,  1909,  or  at  any  other  time, 
belong  to  the  defendant,  nor  any  part  or  par- 
cel thereof.'!  That  plaintiffs  took  possession 
of  the  gold  coin  at  the  time  of  its  discovery, 
and  removed  the  same  from  the  cellar,  and 
thereafter,  and  on  July  19,  1909,  a  portion  of 
said  coin  was  deposited  as  follows:  $2,235 
thereof  was  deposited  In  the  First  National 


Bank  of  Laramie,  Wyo.,  to  the  credit  of  7.  W. 
White,  one  of  the  plaintiffs,  and  $1,300  there- 
of was  deposited  in  the  same  bank  by  J.  W. 
White  to  the  credit  of  Reuben  StodEwell,  one 
of  the  plaintiffs,  and  $32.50  thereof  was  given 
into  the  custody  and  possession  of  Alma 
White,  wife  of  the  plaintiff  J.  W.  White.  It 
is  further  alleged:  That  "thereafter,  and  on 
or  about  July  20,  1909,  the  defendant,  having 
been  Informed  of  said  discovery  and  flndiug, 
did  falsely  and  fraudulently  claim  and  repre- 
sent to  said  plaintiffs,  and  each  of  them,  and 
to  the  said  Alma  White,  by  plaintiffs  Jointly, 
that  defendant  was  the  t^e  owner  of  said 
gold  coins,  and  that  the  said  gold  coins  dis- 
covered as  aforesaid  had  been  burled,  hidden, 
and  secreted  In  said  cellar,  the  place  of  said 
finding  and  discovery,  by  the  said  defendant, 
then  and  there  well  knowing  said  representa- 
tions to  be  false  and  untrue.  That  said  de- 
fendant did  then  and  there  charge  the  plain- 
tiffs and  the  said  Alma  White  falsely  with 
the  crime  of  grand  larceny,  and  threaten  to 
immediately  cause  the  arrest  of  each  and  all 
of  them,  and  to  have  them  and  each  of  them 
sent  to  the  state  penitentiary  on  said  false 
criminal  charge."  It  is  further  alleged:  That 
by  means  of  said  threats  and  unlawful  charg- 
es they  were  put  in  great  fear  and  duress, 
and  acting  thereunder  they  "did  on  July  20, 
1909,  deliver  over  to  said  defendant  property 
to  the  value  of  $3,732.71,  being  described  and 
of  the  value  as  follows,  to  wit:  By  J.  W. 
White,  cash  in  amount  and  value  $2,235. 
By  Reuben  Stockwell,  cash  in  the  amount 
and  value  of  $1,300.  By  Alma  White,  wife 
of  plaintiff  J.  W.  White,  cash  In  the  amount 
and  value  of  $32.50.  By  J.  W.  White,  one 
saddle,  value  $46.50;  one  rlfie,  value  of  $16; 
one  pair  of  shapps,  value  $19;  one  bridle, 
value  $14.65;  one  saddle  rope,  value  $1.(%. 
By  J.  W.  White,  one  order  on  defendant  for 
the  balance  due  defendant  to  White  for  labor, 
amounting  to  the  sum  and  of  the  value  of 
$68.01.  •  •  *  That  said  defendant  has 
wrongfully  and  unlawfully  retained  posses- 
sion, use,  and  control  of  said  above-described 
property,  being  of  the  total  value  of  $3,732.71, 
and  has  at  all  times  failed,  refused,  and  neg- 
lected to  deliver  the  said  property,  or  its  val- 
ue, or  any  part  thereof,  to  the  said  plaintiffs, 
or  either  of  them,  although  repeatedly  re- 
quested so  to  do.  That  by  reason  of  the 
premises,  and  the  said  wrongful  and  unlaw- 
ful conversion  of  said  above-described' prop- 
erty by  the  defendant,  the  plaintiffs  have  sus- 
tained damages  in  the  sum  of  $3,782.71,  to- 
gether with  Interest  on  said  sum  from  July 
20,  1909,  at  the  rate  of  8  per  cent  per  annum. 
Wherefore  plaintiffs  demand  Judgment  for 
damages  against  the  defendant  for  the  wrong- 
ful conversion  of  said  property  above-de- 
scribed, in  the  sum  of  $3,732.71,"  with  Inter- 
est thereon  at  8  per  cent,  per  annum  from 
July  20,  1909,  nnd  costs. 
The  defendant  demurred  to  the  amended 
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petition  upon   tbe  following,  among  other, 
grounds,  viz. : 

"(1)  There  ia  a  misjoinder  of  parties  plain- 
tilT,  in  that  the  plaintiffs.  Reuben  Stockwell 
and  Jesa  W.  White,  are  Improperly  joined  as 
parties  plaintiff,  as  each  of  said  plaintiffs  has 
a  separate  action  against  the  said  defendant,  and 
not  a  Joint  action  against  defendant.  (2)  There 
la  a  defect  of  parties  plaintiff,  in  that.  If  said 
plaintiffs  can  be  joined.  Alma  White,  is  not 
joined  with  the  other  plaintiffs,  and  is  a  neces- 
aar;  and  proper  party  to  this  action,  if  said 
plaintiffs  are  proper  parties  thereto.  (3)  The 
claims  of  said  plaintiffs  and  of  each  of  them 
against  the  said  defendant  are  several  claims, 
and  cannot  be  sued  npon  jointly,  but  must  be 
sued  for  and  upon  separately.  (4)  The  claim  of 
said  Alma  White  must  be  sued  upon  separately, 
and  not  with  the  said  plaintiffa  (5)  That  sep- 
arate causes  of  action  and  seTeral  causes  of 
action  are  improperly  joined  in  one  count  and  in 
one  cause  of  action,  to  wit,  the  claim  and  de- 
mand of  J.  W.  White,  one  of  said  plaintiffs  for 
$2,23S,  and  interest  thereon  from  July  20,  A. 
D.  1909,  the  claim  of  Reuben  Stockwell,  one 
of  said  plaintiffs,  for  $1,300  and  interest  from 
said  date  last  aforesaid,  the  claim  of  Alma 
White,  who  is  not  joined  as  one  of  said  plain- 
tiffs, for  $32.60  and  interest  from  the  date  last 
aforesaid,  and  the  further  claim  of  said  J.  W. 
White,  one  of  said  plaintiffs,  for  the  further 
sum  01  $165.21,  to  wit,  the  matters  mentioned  in 
paragraph  3  of  said  amended  petition,  and  in- 
terest thereon  from  the  date  last  aforesaid,  and 
which  were  not  severally  or  collectively  included 
in  the  original  petition  of  said  plaintiffs  in  this 
action  filed.  •  •  •  (9)  That  the  petition  does 
not  state  £tcts  sufficient  to  constitute  a  cause 
of  action." 

The  court  ovenraled  this  demurrer,  to 
which  an  exception  was  roBerred.  The  de- 
fendant then  filed  his  answer  and  cross-pe- 
tition to  the  amended  petition,  in  which  he 
alleged  that  be  built,  occupied,  and  had  ex- 
clusive possession  and  control  of  the  cellar 
ever  since  he  built  It  In  1890;  that  he  built 
It  for  and  used  It  continuously  thereafter 
In  connection  with  his  store  building.  In 
which  he  lived  and  conducted  a  general  mer- 
chandifting  business;  that  the  money  found 
by  plaintiffB  was  owned  by  him;  that  It 
arose  from  his  business,  and  was  from  time 
to  time  deposited  in  the  Jar  where  It  was 
found  by  plaintiffs,  who  kept  their  discovery 
secret,  and  who  removed  It  secretly  from  his 
premises  and  control ;  that  they  were  In  his 
employ  when  they  found  it  as  set  forth  In 
the  petition;  and  that  they  secretly  appro- 
priated it  to  their  own  use;  and  he  denied 
that  he  wrested  It  from  their  possession  by 
threats,  duress,  or  fraud.  The  third  para- 
graph of  the  first  and  separate  answer  Is  as 
follows : 

"Said  defendant  admits  that  on  or  abont  the 
13tfa  day  of  July,  1909,  said  plaintiffs  did  take 
possession  of  and  remove  said  gold  coin,  found 
by  them,  as  aforesaid  from  said  cellar;  and 
he  admits  that  on  or  about  July  19,  1909,  a  por- 
tion of  said  gold  coin  was  deposited  in  the  First 
National  Bank  of  Laramie,  Wyo.,  to  the  credit 
of  J.  W.  White,  by  J.  W.  White,  one  of  the 
plaintiffs  herein,  but  defendant  alleees  that  said 
snm  so  deposited  was  the  snm  of  $2,200  and  not 
$2,236,  as  stated  in  paragraph  3  of  said  amend- 
ed petition;  and  said  defendant  admits  that 
$1,300  of  said  gold  coin  was  deposited  in  the 
First  National  Bank  of  Laramie,  Wyo.,  to  the 
credit  of  Renben  Stockwell.  one  of  the  pUintiffa, 


herein;  and  defendant  alleges  that  at  the  time 
of  said  deposit  of  $2,200  said  plaintiff  White 
had  in  said  bank  the  sum  of  $35  to  his  credit, 
which  was  not  any  of  the  proceeds  of  said  gold 
coin  of  defendant;  and  said  defendant  further 
alleges  and  admits  that  $32.50  thereof  was  giv* 
en  into  the  custody  and  possession  of  said  Alma 
White,  whose  true  name  defendant  alleges  is 
Elma  White,  but  defendant  alleges  that  the 
same  was  given  to  her  absolutely  by  plaintiffs, 
or  one  of  them ;  and  defendant  further  alleges 
that  said  gold  coin  was  unlawfully,  secretly, 
fraudulently,  and  feloniously  divided  and  appor- 
tioned between  and  among  said  persons  by  plain' 
tiffs,  and  by  said  plaintiff  White,  and  that  said 
plaintiffs  ought  not  further  to  prosecute  °  this 
action,  because  said  claim  of  said  White  against 
this  defendant  unlawfully  and  wrongfully  made' 
in  said  petition  as  amended  is  his  separate  claim 
against  defendant  for  $2,235,  with  interest  there- 
on from  said  20tb  day  of  July,  A.  D.  1009,  and 
not  the  joint  claim  of  said  plaintiffs.  White  and 
Stockwell;  and  that  said  pretended  claim  of 
said  Stockwell  of  $1,300,  and  interest  thereon 
from  said  date  last  aforesaid  is  the  separate 
claim  of  said  Stockwell  against  said  defendant, 
and  not  the  joint  claim  of  said  plaintiffs ;  and 
that  the  said  pretended  claim  of  said  Alma 
White  against  this  defendant  for  $32.50,  and 
interest  thereon  from  said  date  last  aforesaid  is 
not  the  joint  claim  of  said  plaintiffs,  but  is  the 
separate  claim  of  said  Alma  White;  and  that 
said  pretended  claim  of  said  plaintiff  White  for 
one  saddle,  one  rifie,  one  pair  shapps,  one  bridle, 
one  saddle  rope,  and  for  the  balance  claimed 
and  pretended  to  be  due  to  said  plaintiff  White 
for  labor  in  the  sum  of  $68.01,  is  the  separate 
and  personal  claim  of  said  White  against  this 
defendant,  and  not  the  joint  claim  of  said  plain- 
tiffs." , 

It  Is  further  alleged,  for  a  second,  fur- 
ther, and  separate  defense  and  cross-peti- 
tion, that  the  defendants  squandered  and  dis- 
posed of  $445  of  said  coins,  and  that,  aside 
from  the  other  property  turned  over  to  de- 
fendant in  settlement,  defendant  accepted 
the  note  of  J.  W.  White,  dated  July  20,  1909. 
payable  one  year  after  date,  for  the  snm  of 
$263.80,  together  with  interest  at  the  rate 
of  10  per  cent,  per  annum  after  date  until 
paid,  and  all  costs,  expenses,  and  attorney's 
fees  in  case  of  suit;  that  said  note  Is  due' 
and  unpaid;  and  that  In  said  settlement 
there  was  yet  due  the  further  sum  of  $15.99, 
and  that  said  promissory  note  and  balance 
has  not' been  paid,  and  for  which  Judgment 
Is  prayed.  The  plalntlfts  filed  their  reply 
to  the  answer  and  cross-petition,  denying 
each  and  every  allegation  of  new  matter  or 
thing  contained  therein.  During  the  trial 
the  attempt  to  recover  $32.50  alleged  to  have 
been  obtained  by  threats  and  duress  from 
Alma  White  was  abandoned. 

It  thus  appears  from  the  pleadings  that 
the  gold  coins  were  uncovered  by  plaintiffs 
on  July  13,  1909,  while  they  were  in  the  em- 
ploy and  engaged  In  repairing  defendant's 
cellar,  and  upon  his  premises,  and  while  the' 
cellar  was  in  the  exclusive  possession  and  oc- 
cupancy of  defendant;  that  plaintiffs  kept, 
their  finding  secret  and  thereafter  removed 
the  money,  each  taking  some  of  the  cols  and 
severally  spending  separate  amounts,  which 
aggregated  $445,  and  depositing  $1,300  to  the 
credit  of  Stockwell,  $32.60  was.  given  to  the 
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wife  of  J.  W.  White,  and  $2,200,  the  remain- 
der of  the  coin,  was  deposited  In  the  bank 
to  the  credit  of  White.  The  evidence  shows 
that  the  cellar  in  which  the  money  was 
found  was  built  by  defendant  in  1890 
by  the  enlargement  of  a  small  cellar  8  or  9 
feet  square  Into  a  cellar  29  feet  6  inches  long 
by  11  feet  9  inches  wide  and  7  feet  In  depth ; 
the  length  of  the  cellar  running  from  the 
store  outwards,  and  the  width  running  along 
the  end  of  and  adjoining  the  store.  It  was 
constructed  by  excavating  Into  the  gt;ound  a 
few  feet  and  putting  up  a  ridge  pole  and  log 
coverings,  and  covering  them  all  over  with 
earth  a  few  feet  in  thickness.  For  a  year  or 
two  after  its  construction  there  was  an  out- 
side opening  to  the  cellar,  but  that  was,  in 
a  very  short  time  after  its  construction,  en- 
tirely closed  up,  and  thereafter  the  only  ac- 
cess to  the  cellar  was  through  the  building 
occupied  as  a  store,  and  also  by  Taylor  and 
his  family  as  a  dwelling,  the  entrance  going 
from  the  store  through  a  room  occupied  as 
a  sleeping  room.  At  the  time  of  uncovering 
the  jar  of  coins,  the  plaintiffs  were  cleaning 
ont  the  debris  and  earth  in  the  bottom  of  the 
cellar  as  the  result  of  a  water  spout  which 
occurred  a  day  or  two  before,  and  which  had 
caved  and  washed  in  the  walls  of  the  cellar, 
and  in  replacing  a  post  which  in  part  sup- 
ported the  ridgepole  of  the  cellar.  The  evi- 
dence on  the  part  of  defendant  tended  to 
show — ^indeed,  Mr.  and  Mrs.  Taylor  both  tes- 
tified to  the  fact — that  owing  to  his  place  of 
business  being  49  miles  from  the  nearest 
town,  and  they  thought  they  were  without 
protection,  he  deposited  the  coins  in  the 
jar  and  then  secreted  it  in  the  bottom  of  the 
cellar  at  the  place  Where  plaintiffs  uncov- 
ered it ;  that  the  coins  belonged  to  Mr.  Tay- 
lor, and  were  put  in  the  Jar  and  secreted  in 
the  bottom  of  the  cellar  in  1896,  with  six  or 
seven  Inches  of  dirt  over  it,  laying  the  jar 
on  Its  side,  and  In  which  place  and  condition 
the  evidence  tended  to  show  that  the  plain- 
tiffs found  it. 

[1]  It  will  be  observed  that  the  question  of 
misjoinder  of  plaintiffs  and  causes  of  action 
was  raised  both  by  demurrer  and  answer, 
and  for  that  reason  the  question  of  misjoin- 
der was  not  waived,  whether  upon  the  face  of 
the  petition  it  was  demurrable  for  misjoinder 
or  not  The  question  is  preserved  in  the 
case  and  runs  through  the  record.  GlUand  v. 
Union  Pacific  Ry.  Co.,  6  Wyo.  185,  43  Pac. 
508;  Mau  v.  Stoner  et  al.,  15  Wyo.  109,  87 
Pac.  434,  89  Pac.  466 ;  Bank  v.  Walker  et  al., 
7  Kan.  App.  748,  53  Pac.  379.  It  arises  upon 
the  court's  refusal  of  defendant's  request  to 
give  the  following  instructions  to  the  Jury, 
to  wit: 

Instruction  No.  22:  "The  jury  cannot  find  for 
the  plaintiffs  for  the  amount  of  the  check  of  $2,- 
235  given  by  plaintiff  J.  W.  White,  to  the  de- 
fendant, on  the  20th  day  of  July,  A.  D.  1909, 
if  you  find  that  the  said  check  was  drawn  on 
the  personal  funds  of  said  J.  W.  White  and  was 
his  personal  property,  and  not  the  property  of 
•aid  WhiU  and  Stockwell  jointly." 


Instruction  No.  28:  "If  the  jury  find  from  the 
evidence  that  the  check  for  $2,235  drawn  on 
July  20,  1909,  by  the  plaintiff  White,  in  favor  of 
the  defendant  Taylor,  was  drawn  by  the  said 
White  against  bis  own  personal  account,  and 
that  the  money  represented  by  it  wag  bis  own 
personal  property,  and  not  the  joint  property  of 
the  said  White  and  Stockwell,  then  you  wiU 
find  for  the  defendant." 

Instruction  No.  24:  "The  jury  cannot  find  for 
the  plaintiffs  in  the  sum  of  $1,300.  the  amount 
of  the  check  given  by  Reuben  Stockwell,  one  of 
the  plaintiffs,  if  they  find  that  said  check  repre- 
sented and  was  drawn  on  the  personal  funds 
in  the  bank  belonging  to  said  Reuben  Stockwell, 
and  that  the  said  plaintiff  White  had  no  interest 
therehi." 

Instruction  No.  25:  "The  jary  cannot  find  for 
the  plaintiffs  for  the  amount  of  the  order  of 
$68.01  on  defendant,  signed  by  J.  W.  White,  if 
they  find  that  the  said  order  was  drawn  on  the 
moneys  due  to  said  White  personally,  and  not 
to  said  plaintiffs  Stockwell  and  White  jointly, 
and  if  the  defendant  Stockwell  had  no  interest 
therein." 

There  was  evidence  tending  to  support  the 
allegations  of  the  answer  with  reference  to 
the  separate  and  individual  interests,  if  any, 
of  plaintiffs,  and  that  the  claims  to  the  mon- 
ey deposited  in  the  bank  and  other  items  for 
which  recovery  Is  sought  were  separate  and 
individual,  and  not  Joint.  It  was  a  question 
upon  the  evidence  as  to  whether  Stockwell 
retained  any  interest  in  the  $2,200  kept  by 
White,  but  we  think  it  clearly  appears  from 
the  evidence  that  the  $1,300  deposited  In  the 
bank  to  Stockweli's  credit  was  turned  over 
to  him  absolutely  and  became  his  property 
as  between  the  plaintiffs.  The  evidence  fur- 
ther shows  that  there  was  no  joint  owner- 
ship, either  general  or  special,  in  any  of  the 
articles  or  personal  property  which  de- 
fendant obtained  from  either  of  the  plain- 
tiffs. The  evidence  is  undisputed  that  White 
was  not  present  when  the  defendant  is  said 
to  have  threatened  Stockwell  with  criminal 
prosecution  and  the  latter  turned  over  his 
cheek;  but,  on  the  contrary,  Stockwell  came 
to  Laramie  from  Rock  Creek  on  July  20, 
1909,  with  defendant,  went  to  the  bank,  and 
gave  his  check  to  the  defendant  for  the  $1,- 
300,  that  being  the  amount  which  White  had 
deposited  in  the  bank  to  his  (Stockweli's) 
credit  This  transaction  occurred  before  any- 
thing had  been  said  to  White  about  finding 
the  coins.  Subsequently,  and  on  the  same 
day.  White,  having  in  the  meantime  been 
found,  after  an  interview  with  defendant 
separate  and  apart  from  Stockwell,  gave  his 
check  to  Taylor  for  $2,235. 

It  is  not  disputed  in  the  evidence  that 
White's  check  Included  $35  which  he  had  on 
deposit  in  the  bank  to  his  credit  prior  to  and 
at  the  time  of  the  deposit  of  the  coin,  and  to 
that  extent,  at  least  Stockwell  had  no  in- 
terest in  the  funds  represented  by  the  check. 
Had  proffered  instruction  numbered  22  been 
given,  it  would  have  submitted  to  the  jury 
the  question  whether  the  check  was  drawn 
upon  the  personal  funds  of  White,  or  the 
Joint  funds  of  White  and  Stockwell.  It  was 
the  theory  of  the  defendant  that  as  between 
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White  and  Stockwell  there  was  no  Joint  In- 
terest In  the  funds  represented  I>y  White's 
check,  and  we  think  that  was  an  Issue  of  fact 
which  should  have  been  submitted  to  the 
lury.  What  Is  here  said  applies  with  equal 
Force  to  proffered  Instructions  numbered  23 
and  25,  for,  if  given,  the  court  would  have 
submitted  to  the  Jury  the  question  whether 
the  money  represented  by  White's  check  was 
his  own  personal  property  or  the  Joint  prop- 
erty of  White  and  Stockwell.  When  it  Is 
remembered  that  npon  the  issues  the  right  to 
recover  depended  niton  proof  of  a  Joint  and 
DOt  a  personal  or  several  and  Independent 
muse  of  action,  the  error  in  refusing  those  in- 
structions Is  apparent  The  Issue  was  square- 
ly presented,  and  the  question  was  one  of 
tact,  and  for  the  Jury  to  And  from  the  evi- 
flence  whether  plalntlfFs  had  proven  a  Joint 
ownership  In  any  cause  of  action.  The  same 
principle  applies  to  profTered  Instruction  num- 
bered 24  with  reference  to  the  funds  repre- 
sented by  Stockwell's  check  for  $1,300,  and 
to  White's  order  for  $68.01  on  his  employer 
Cor  a  balance  due  him  for  wages.  If  the 
Funds  represented  by  Stockwell's  check  were 
tils  Individual  property,  then  White  had  no 
right  to  any  verdict.  Joint  or  otherwise,  for 
their  alleged  conversion,  nor  had  Stockwell 
iny  Interest  In  the  indebtedness  represented 
jy  White's  order  for  $68.01. 

(2,  3]  The  rule  is  well  settled  that  a  Joint 
recovery,  when  properly  challenged,  cannot 
3e  sustained  by  proof  of-  separate,  several, 
uid  independent  causes  of  action  In  favor  of 
separate  plalntifTs.  It  was  so  at  the  common 
AW,  where  the  question  of  misjoinder  could 
>e  raised  by  a  general  demurrer,  when  the 
lefect  was  apparent  on  the  face  of  the  petl- 
:lon,  or  where  the  proof  failed  to  prove  the 
»ose  of  action  as  alleged.  Our  statutory 
)rovlsion  supplants  the  common  law,  in  that 
t  requires  a  party  who  seeks  to  ayail  hlm- 
lelf  of  such  defect  to  make  timely,  objection 
n  the  manner  prescribed '  by  statute.  Upon 
lie  record  here  the  defendant  placed  hlm- 
lelf  squarely  within  the  provision  of  the  stat- 
ite,  and  was  entitled  to  have  the  proffered 
nstructions  given  upon  the  defense  as  plead- 
td  and  the  evidence  In  support  of  such  de- 
'ense.  The  refusal  to  give  the  instructions 
IS  requested  was  error,  for  it  In  effect  de- 
>rlved  defendant  of  the  right  to  defend  on 
itatntory  grounds,  and  we  are  of  the  opln- 
on  that  the  error  of  the  court  in  its  refusal 
o  give  each  of  the  proffered  instructions 
ibove  set  out  was  prejudicial,  and  that  the 
ndgment  should  be  reversed,  unless  such  er- 
or  was  covered  and  cured  by  the  Instruc- 
lons  which  were  given. 

[4]  Instruction  No.  9,  which  was  given  over 
lefendant's  objection,  Is  as  follows,  viz.: 

"The  court  instructs  the  jury  that,  to  entitle 
he  plaintiffs  to  recover,  the  jury  must  find  from 
he  preponderance  of  the  evidence:  (1)  That  the 
lefendant  was  not  the  true  owner  of  the  said 


gold  coin  found  by  the  plaintiffs.  (2)  That  the 
plaintiffs,  at  the  time  of  the  alle;;ed  conversion, 
were  in  the  joint  possession  of  said  gold  coins 
BO  found  in  the  cellar  of  the  defendant ;  that 
no  final  settlement  and  division  of  said  gold 
coins  had  been  had  or  made  by  and  between 
plaintiffs,  but  that,  although  the  actual  posses- 
sion at  the  time  of  the  alleged  conversion  was 
unequal,  said  gold  coins  had  not  been  finally 
divided  and  the  final  settlement  reached  lietween 
plaintiffs,  but  were  jointly  owned  by  plalntitt's. 
(3)  That  the  plaintiffs  have  each  an  interest  in 
the  subject  of  this  action  and  in  obtaining  the 
relief  demanded,  which  interest  has  never  t>een 
divided  or  apportioned,  but  is  a  joint  interest 
of  the  plaintiffs.  (4)  That  the  plaintiffs  were 
required  and  did  pay  to  defendant  money,  and 
did  deliver  personal  property  to  the  defendant, 
for  joint  protection  and  benefit  of  both,  through 
and  because  of  threats,  if  any,  made  by  the  de- 
fendant. By  this  instruction  the  court  informs 
you  that,  if  you  find  for  the  defendant  on  any  or 
either  of  the  counts  specifically  mentioned  in 
this  instruction,  it  is  your  duty  to  find  for  the 
defendant  and  to  find  as  directed  in  instruction 
No.  13,"  which  refers  to  the  measure  of  dam- 
ages ;  "but  if  you  find  from  the  evidence  for  the 
plaintiffs  on  each  and  all  of  the  counts  above 
specified,  then  it  will  be  your  duty  to  find  in 
damages  for  the  plaintiffs." 

We  think  this  instruction  fell  far  short  of 
the  idea  soufcht  to  be  conveyed  by  the  proffer- 
ed instructions,  and  is  not  curative  of  the 
error  of  the  court  in  refusing  to  give  them. 
Upon  the  facts  It  may  be  conceded  that  de- 
fendant could  not  defeat  plaintiff's  right  to  the 
possession  of  the  coin  unless  he  was  the  own- 
er, or  otherwise  bad  the  right  of  possession; 
but  we  are  of  the  opinion  that  the  other  part 
of  the  instruction  tended  to  mislead  the  Jury, 
in  that  it  attempted  to  fix  the  Uability  of  the 
defendant  to  plaintiffs  Jointly  for  the  value 
of  all  the  coins,  notwithstanding  the  evidence 
showed  the  final  division  of  at  least  a  part 
of  the  coins.  There  Is  evidence  from  which, 
perhaps,  it  might  have  been  found  that  there 
had  been  no  final  settlement  between  the 
plaintiffs  as  to  the  interest,  if  any,  retained 
by  StockweU  In  and  to  the  $2,200  deposited 
in  the  bank  to  the  credit  of  White.  There  Is 
some  evidence  tending  to  show  that  that  mat- 
ter was  left  by  them  for  future  adjustment. 
The  right  of  plaintiffs,  if  any,  to  adjust  that 
matter  as  against  defendant,  must  of  neces- 
sity have  rested  upon  proof  of  their  owner- 
ship and  right  of  possession  as  against  him — 
a  question  which  we  do  not  deem  necessary 
upon  the  record  to  discuss  for  the  purpose 
of  deciding  this  case. 

[S]  There  are  other  assignments  of  error, 
only  two  of  which  we  refer  to.  Stockwell  and 
Mrs.  White  were  both  permitted  to  testify, 
over  objection  that  the  evidence  was  hear- 
say, to  statements  made  not  In  the  presence 
of  the  defendant  The  rulings  of  the  court 
In  these  respects  constituted  error,  but  wheth- 
er prejudicial,  so  as  to  require  a  reversal  of 
the  Judgment  upon  those  grounds  alone,  need 
not  be  further  discussed,  for  we  apprehend 
that  such  error  will  not  occur  again.  On  the 
other  grounds  herein  discussed,  the  Judgment 
will  be  reversed,  and  the  case  remanded  for 
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further  proceedings  not  inconslatent  wltb  the 
views  herein  expressed. 
Berersed  and  remanded. 

POTTER,  C.  J.,  and  BEABD,  J.,  concur. 


(»  Wyo.  B12)  I 

KESTER    T.    WAGNER.      (No.    773.) 
(Supreme  Court  of  Wyoming.    Jan.  26,  1015.) 

1.  Appeal  and  Erbob  ({  1005*)— Bevikw— 
Insufficiency  of  Evidence. 

Where  the  evidence  U  conflicting,  and  a 
motion  for  a  new  trial  for  the  insufficiency  of 
the  evidence  has  been  denied,  the  appellate 
court  will  not  interfere. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $|  3860-3876,  3tt48-3950 ; 
Dec.  Dig.  f  1005.*] 

2.  New  Tbial  ({  70*)— Dibcbetios  of  Tbial 
CouBT— Insufficiency  oi  Evidence — Stat- 
ute. 

Under  Comp.  St.  1910,  f  4801,  allowing 
the  trial  court  to  grant  a  new  trial  if  the  ver- 
dict is  not  sustained  by  sufficient  evidence,  the 
trial  court,  upon  the  exercise  of  its  discretion, 
concluding  tliat  the  evidence  is  insufficient,  is 
not  only  authorized,  but  required,  to  set  the 
verdict  aside. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  142,  143;    Dec.  Dig.  |  70.»] 

3.  DisMissAi.  and  Nonsuit  (i  00*)— Grant 
OF    New   TbiaIm 

In  an  action  to  recover  damages  for  a 
trespass  on  pasture  lands  and  punitive  damages 
on  the  ground  that  it  was  a  wanton  disregard 
of  plaintiff's  rights,  where  it  was  undisputed 
that  defendant  took  his  sheep  upon  the  lana 
by  permission  of  one  who  bad  filed  on  the 
land  and  apparently  had  a  right  to  its  posses- 
sion negativing  defendant's  bad  faith,  the  court 
properly  reversed  judgment  for  plaintiff  for 
insufficiency  of  the  evidence,  and  dismissed 
the  case,  where  plaintiff  refused  to  remit  the 
punitive  damages  or  to  further  prosecute  the 
action. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  U  140-152;  Dec.  Dig. 
§60.*] 

Error  to  District  Court,  Sheridan  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Ernest  A,  Kenter  against  Wil- 
liam B.  Wagner.  Judgment  for  plaintifif, 
and,  from  an  order  granting  a  nevr  trial  up- 
on bis  refusal  to  remit  a  certain  amount,  he 
brings  error.    Afflrmed. 

H.  N.  Gottlieb,  of  Sheridan,  for  plalnUff 
in  error.  Burgess  &  Kutcber,  of  Sheridan, 
for  defendant  in  error. 

BEABD,  J.  This  la  an  action  brought  by 
tbe  plaintiff  In  error  against  the  defendant 
in-  error  to  recover  damages  for  an  alleged 
trespass  upon  certain  lands  to  which  plain- 
tiff claimed  the  right  of  possession.  The 
damages  claimed  consisted  of  the  consuming 
of  the  pasture  on  the  land  and  about  one  ton 
of  hay  by  defendant's  sheep.  The  value  of 
the  pasture  was  alleged  to  be  $100,  and  the 
value  of  the  bay  $10.  It  was  further  alleged 
In  the  petition  that  In  the  commission  of  the 
unlawful  acts  complained  of  the  defendant 
acted   vindictively'  and    maliciously   and    in 


wanton  disregard  of  plalntllTs  rights,  and 
he  claimed  $900  additional  punitive  or  ex- 
emplary damages.  Tbe  case  was  tried  to 
the  court  and  a  Jury.  The  court  charged  the 
Jury  that: 

"Tbe  plaintiff  was  entitled  to  the  possession 
of  the  land  during  all  of  the  time  complained 
about  Tbe  defendant  admits  that  he  went 
upon  the  land  with  his  sheep.  Therefore  your 
verdict  must  be  in  any  event  for  the  plaintiff, 
and  it  is  your  duty  to  find  the  actudl  damage 
sustained  by  him  through  said  acts  of  trespass." 

On  the  question  of  punitive  or  exemplary 
damages  the  court  charged  tbe  Jury  as  fol- 
lows: 

"The  plaintiff  further  claims  that  the  dam- 
ages sustained  by  him  were  committed  willfully 
by  the  defendant  and  in  a  wanton  disregard 
of  bis  rights  in  that  respect.  On  this  account 
he  asks  for  punitive  or  exemplary  damages. 
For  the  purpose  of  inquiring  whether  he  ta 
entitled  to  such  damages,  you  have  a  right  to 
consider  the  fact,  which  is  not  disputed,  that 
the  defendant  took  his  sheep  upon  the  land  with 
the  permission  of  Maud  Bintord,  who  appar- 
ently, though  not  really,  had  a  right  to  the  pos- 
session of  the  land,  and  you  have  a  right  to  con- 
sider this  fact  in  determining  whether  yoa 
shall  allow  exemplary  damages  to  tbe  plain- 
tiff; and  if  you  should  find  that  the  defendant 
acted  in  good  faith,  believing  that  be  had  a 
right  under  tbe  terms  of  bis  lease  from  Maud 
Binford  to  enter  upon  this  land,  you  will  al- 
low no  further  damages  against  the  defend- 
ant than  that  which  is  sufficient  to  compensate 
the    plaintiff    for    the    actual    loss    suffered    by 

The  Jury  found  for  plaintiff,  and  assessed 
his  damages  in  the  sum  of  $550,  and  Judg- 
ment was  entered  for  that  amount  and  costs. 
In  due  time  the  defendant  moved  the  court 
to  set  aside  tbe  verdict  and  Judgment  and 
grant  a  new  trial  on  numerous  grounds, 
among  which  was  that  the  verdict  was  not 
sustained  by  sufficient  evidenca  The  court 
In  its  decision  of  the  motion  for  a  new  trial 
found  and  held  that  none  of  the  grounds 
alleged  for  a  new  trial  were  well  founded, 
except  the  ground  relating  to  tbe  assessment 
of  punitixe  or  exemplary  damages,  and,  as 
to  that  ground,  that  the  evidence  did  not 
warrant  or  Justify  the  assessment  of  such 
damages  against  the  defendant ;  that  the  evi- 
dence warranted  a  verdict  and  Judgment  in 
favor  of  the  plaintiff  for  $160  for  the  actual 
damages  sustained  by  the  plaintiff  by  reason 
of  tbe  trespass;  t^at  the  verdict  was  sus- 
ceptible of  severance  into  the  elements  of 
$160  actual  damages  and  the  balance  for 
punitive  or  exemplary  damages.  The  court 
then  entered  an  order  that.  If  plaintlfl  would 
remit  tbe  excess  of  the  Judgment  over  $160, 
the  motion  for  a  new  trial  would  be  over- 
ruled; otherwise  It  would  be  sustained  and  a 
new  trial  granted.  Tbe  plaintiff  refused  to 
enter  a  remittitur,  whereupon  tbe  verdict  and 
Judgment  were  set  aside  and  a  new  trial 
granted.  Tbe  plaintiff  having  announced  his 
intention  to  rely  upon  his  exceptions  to  the 
finding  of  the  court  that  the  evidence  did  not 
warrant  the  assessment  of  punitive  dam- 
ages, and  to  the  order  granting  a  new  trial 
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on  that  gronnd,  declined  to  further  prose- 
cute the  action  In  that  court;  whereupon  the 
court  entered  final  Judgment  dismissing  the 
action  at  plaintiff's  costs. 

The  only  question  properly  before  this 
court,  and  which  It  Is  necessary  to  deter- 
mine, is  whether  there  was  error  in  granting 
a  new  trial.  It  appears  that  in  September, 
1908,  the  plaintiff  made  a  desert  entry  on 
the  land,  and  thereafter  made  some  improve- 
ments thereon,  and  at  the  time  of  the  tres- 
pass, June  28,  1911,  had  about  18  acres  in 
crops  and  some  bay  on  the  land.  It  further 
appears  that  bis  entry,  through  some  mis- 
take or  misunderstanding  of  the  ofilcers  of 
the  local  land  ofllce,  was  shown  on  the  rec- 
ords of  said  office  to  Iiave  been  canceled  on 
May  27, 1911,  and  was  so  understood  by  said 
officers.  On  June  11,  1911,  Maud  Blnford  ap- 
plied at  said  office  and  was  permitted  to,  and 
did,  make  a  desert  filing  or  entry  on  said 
land,  and  it  was  by  her  permission  that  de- 
fendant went  upon  the  land  with  his  sheep. 
It  further  appears  that  he  instructed  his 
herder  not  to  allow  the  sheep  to  go  upon  the 
crops  then  on  the  land,  or  ^  destroy  the 
hay,  but  on  one  or  more  nights  they  did  go 
upon  the  hay  and  ate  and  destroyed  about  a 
ton  thereof.  There  was  also  evidence  to  the 
effect  that  defendant  had  contested  a  prior 
homestead  entry  of  the  land  by  one  Jones, 
which  entry  was  relinquished  and  canceled 
prior  to  the  entry  made  by  plaintiff,  and  that 
it  was  upon  defendant's  application  or  pro- 
test that  the  entry  of  plaintiff  was  marked 
canceled  upon  the  records  of  the  local  land 
office.  In  subsequent  proceedings  in  the  land 
office  brought  by  plaintiff  against  Maud  Bin- 
ford,  her  entry  was  on  February  16,  1912, 
held  for  cancellation  subject  to  the  right  of 
appeal,  which  was  not  taken,  and  her  entry 
was  therefore  canceled  and  plaintiff's  entry 
reinstated  as  of  the  date  of  Its  cancellation. 

Counsel  for  plaintiff  in  error  has  argued 
the  case  on  the  theory  that,  if  there  was  any 
competent  evidence  sufficient  to  take  the  case 
to  the  Jury  on  the  question  of  punitive  or 
exemplary  damages,  the  court  was  without 
authority  to  disturb  or  set  aside  the  verdict. 
But  we  do  not  think  that  is  the  law.  The 
statute  provides  that  the  verdict  shall  be 
vacated  and  a  new  trial  granted. by  the  dis- 
trict court  on  the  application  of  the  party 
aggrieved  for  any  of  the  causes  enumerated 
in  the  section,  affecting  materially  the  sub- 
stantial rights  of  such  party.  One  of  the 
causes  so  enumerated  is  that  the  verdict  is 
not  sustained  by  sufficient  evidence.  Sec- 
tion 4601,  Comp.  Stat  1910. 

[1 , 2]  The  correct  rule  on  the  question  is 
concisely  and  clearly  stated  in  the  case  of 
Dewey  v.  Chicago,  etc,  R.  Co.,  31  Iowa,  373, 
as  follows: 

"We  therefore  avail  ourselves  of  this  occa- 
sion to  correct  what  we  understand  to  be  a 
very  general  misapprehension  on  the  part  of 
district  and  circait  judges  in  respect  to  the 
rol*  as  to  naw  trial  ia  the  nisi  prioa  ooarts. 


This  conrt  has  repeatedly  declared  the  rale  for 
itself  (and  sudi  is  the  rule  in  most  appellate 
tribunals),  that  where  the  evidence  is  conflict- 
ing and  the  nisi  prius  court  has  overruled  a 
motion  for  a  new  trial,  grounded  upon  the  in- 
sufficiency of  the  evidence,  that  we  will  not 
interfere.  And  this  because:  First,  the  jury 
have  found  the  verdict  and  given  credit  to 
the  witnesses  on  the  one  side  of  the  conflict; 
second,  the  judge,  who  also  heard  the  testi- 
mony from  the  mouths  of  the  witnesses,  and 
weighed  the  same  in  the  balance  of  his  more 
cultured  and  accurate  legal  judgment,  has,  by 
overruling  the  motion,  given  his  approval  and 
endorsement  to  the  veralct;  and,  third,  this 
court  can  never  have  the  l>enfefit  of  observing 
the  conduct  and  deportment  of  the  witnesses 
while  testifying,  nor  even  the  peculiarity  of 
their  expressions,  but  generally  only  the  sub- 
stance of  their  testimony,  and  often  in  the  lan- 
guage of  the  attorneys  interested  in  the  cause." 
(In  this  court  we  have  the  evidence  at  length 
as  given  on  the  trial.)  "A  mention  of  these 
considerations  upon  which  the  rule  for  the 
appellate  courts  is  (in  part)  founded  is  suf- 
ficient to  show  that  the  rule  ought  not  and 
does  not  have  any  application  whatever  to  'the 
nitd  prius  courts.  Those  courts  ought  to  in- 
dependently exercise  their  power,  to  grant  new 
trials,  and,  with  entire  freedom  from  the  rule 
which  controls  a]>pdlate  tribunals,  they  on^iht 
to  Krant  new  trials  whenever  their  superior 
and  more  comprehensive  judgment  teaches  them 
that  the  verdict  of  the  jury  fails  to  administer 
substantial  justice  to  the  parties  in  the  case. 
Whenever  it  appears  that  the  jury  have,  from 
any  cause,  failed  to  respond  truly  to  the  real 
merits  of  the  controversy,  they  have  failed  to 
do  their  duty,  and  the  verdict  ought  to  be  set 
aside  and  a  new  trial  granted." 

This  rule  Is  supported  by  many  decisions 
and  clearly  shows  the  difference  in  the  func- 
tions of  trial  and  appellate  courts  with  re- 
spect to  setting  aside  verdicts  on  the  ground 
that  they  are  not  sustained  by  sufficient  evi- 
dence. Clark  ▼.  Great  Northern  R.  Co.,  37 
Wash.  637,  79  Pac.  1108,  2  Ann.  Cas.  760,  and 
notes;  McMahon  v.  Rhode  Island  Co.,  32 
R.  I.  237,  78  Aa  1012,  Ann.  Cas.  1912D,  1223, 
and  notes.  It  Is  to  the  trial  court  that  the 
application  for  a  new  trial  must  be  made, 
and  it  is  the  Judgment  of  that  court  that 
must  be  invoked,  at  least  In  the  first  in- 
stance; and,  when  the  statute  declares  that 
a  verdict  shall  be  set  aside  and  a  new  trial 
granted  because  the  verdict  is  not  sustained 
by  sufficient  evidence,  it  Imposes  on  the  trial 
court  the  duty  of  determining,  in  the  light 
of  its  superior  knowledge  of  the  law  and  the 
application  of  legal  principles  to  the  evi- 
dence in  each  particular  case  and  with  due 
regard  to  the  finding  of  ttie  Jury,  whether  or 
not  substantial  Justice  warrants  the  verdict 
If  after  such  consideration  and  in  the  exer- 
cise of  sound  discretion  the  trial  court  con- 
cludes that  the  evidence  is  Insufficient,  It  is 
not  only  authorized,  but  it  is  its  duty,  to  set 
the  verdict  aside;  and  unless  it  be  made  to 
appear  to  the  appellate  court  that  the  trial 
court  abused  its  discretion,  or  that  its  con- 
clusion was  manifestly  erroneous,  Its  Judg- 
ment will  not  be  reversed. 

[3]  In  this  case  we  think  the  court  was 
warranted,  notwithstanding  the  verdict  to 
the  contrary,  in  concluding  that  the  evi- 
dence was  insufficient  to  establish  a  wanton 
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disregard  of  plaintiff's  rights,  or  that  the 
-defendant  acted  vindictively  or  maliciously. 
As  said  by  the  court  In  its  instructions  to 
the  Jury,  the  fact  was  not  disputed  that  the 
defendant  took  his  sheep  upon  the  land 
with  the  permission  of  Maud  Binford,  who 
apparently,  though  not  really,  had  a  right  to 
the  possession  of  the  land,  thus  negativing 
any  Inference  of  bad  faith  on  the  part  of 
defendant.  The  court  proposed  to  allow  the 
Judgment  to  stand  for  the  highest  amount  of 
actual  damages  testified  to  by  any  witness, 
which  offer  plaintiff  declined  and  insisted 
upon  something  more  by  way  of  punishment 
of  defendant.  The  court  concluded  that  the 
evidence  was  Insufficient  to  warrant  the  re- 
covery of  punitive  or  exemplary  damages, 
and  with  that  conclusion  we  agree.  The 
Judgment  of  the  district  court  is  affirmed. 
Affirmed. 

f>OTTBR,  C  J.,  and  SCOTT,  J.,  concur. 

(22  Wyo.  528)  ' 

FRANCIS  V.  BROWN  et  al. 
(Supreme  Court  of  Wyoming.     Jan.  26,  1915.) 

1.  Appeai.   and    Ebbob   (§  265*}— Objection 
Below— Neckssity. 

Where  the  action  of  the  trial  court,  in 
denying  specific  performance  is  not  objected 
and  excepted  to  by  the  purchasers,  the  issue 
whether  they  are  entitled  to  such  relief  is  af- 
firmatively established  upon  the  record  in  the 
vendor's  favor. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dip.  {f  1461,  1536-1551 ;  Dec.  Dig. 
S  265.»] 

2.  Specific  Pebfobmance  (J  127*)— DEPAtJi.T 
BT  Both  Pa bties— Relief  in  Equity. 

Where  both  parties  to  a  contract  are  in 
default,  a  court  of  equity  will  place  both  in 
statu  quo. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  |{  406-411 ;  Dec.'  Dig.  | 
127.*] 

3.  Contracts  (f  824*)  —  Bbbaoh  —  Reubdies 
01'  IRJUBXD  Pabtt. 

On  breach  of  contract,  the  party  without 
fault  may  elect  to  sue  for  damages  or  to  recover 
back  what  he  has  paid. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ||  1549-1557 ;  Dec.  Dig.  {  324.*] 

4.  Vbndob  and  Pubohaseb  (S  851*)— Bbeach 
or  Contbaot  bt  Vbndob  —  Meabube   of 

DAlCAGEa 

The  measure  of  damage  for  failure  to  con- 
vey land  for  a  stipulated  price  is  the  difference 
between  the  value  of  the  land  at  the  time  set 
for  conveyance  and  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §§  1017,  1047-1058 ;  Dec. 
Dig.  i  351.*] 

6.  Vendob  and  Pubohaseb  (J  351*)  —  Ven- 
'  dob's  Bbbaoh  of  Contbact— Meabube   of 

Damages. 

On  breach  of  a  contract  for  sale  of  land, 
where  the  purchasers  neither  allege  nor  offer 
any  evidence  tending  to  show  the  value  of  the 
land  at  the  time  when  the  transfer  should  have 
been  made,  their  measure  of  damages  must  be 
limited  to  the  amount  which  they  have  paid  un- 
der the  contract,  with  interest. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §i  1017,  1047-1058;  Dec. 
DiR.  S  351.*] 


6.  Payment  (J  73*)— Payment  by  Pubohaseb 
— Evidence. 

Where  one  of  two  purchasers  gave  the  ven- 
dor a  check  for  his  share  of  a  payment  due, 
which  the  vendor  accepted  without  protest  the 
mere  fact  that  the  check,  before  it  was  cashed, 
found  its  way  back  into  the  hands  of  the  maker 
does  not  disprove  the  fact  of  the  payment  there 
being  no  question  of  fraud  in  the  case ;  the 
question  of  any  conversion  of  the  check  by  the 
maker  in  a  transaction  after  the  payment  be- 
ing one  for  decision  in  another  action. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §§  220,  222-225,  232-238;  Dec.  Dig. 
i  73.*) 

7.  Tendbb  (I  12*)— Sufficiency— Amount. 

A  tender  of  less  than  the  full  amount  due 
is  insufficient 

[Ed.  Note. — For  other  cases,  see  Tender,  Cent 
Dig.  a  21-28;  Dec.  Dig.  |  12.*] 

8.  Vendob  and  Pubohaseb  (J  351  •)— Bbbaoh 
or  Vendob— Meabube  of  Damages. 

Where  one  of  the  purchasers  under  a  con- 
tract for  the  sale  of  realty  deposited  $4,000, 
his  share  of  the  purchase  money,  in  bank  sub- 
ject to  the  vendor's  order  on  the  vendor's  re- 
fusal to  perform  in  a  suit  by  the  purchasers 
against  the  vendor,  interest  on  the  $4,000  in 
bank  from  the  time  deposited  to  the  date  of 
judgment  was  not  recoverable. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  1017,  1047-1058;  Dec 
Dig.  {  351.*] 

Error  to  District  Court,  Laramie  County; 
David  H.  Craig,  Judge. 

Action  by  John  Brown,  Eklwin  Delahoyde, 
and  E.  D.  Cotton  against  Edward  Francis, 
to  reverse  a  Judgment  for  $6,043.04.  Defend- 
ant brings  error.     Modified  and  affirmed. 

W.  E.  Mullen,  of  Cheyenne,  for  plaintiff  in 
error.  H.  Douzelman,  of  Cheyenne,  for  de- 
fendants in  error. 

SCOTT,  J.  The  plaintiff  in  error,  who  was 
defendant  below,  and  will,  for  convenience, 
be  hereafter  referred  to  as  defendant,  brings 
error  to  reverse  a  Judgment  for  damages  in 
the  sum  of  $6,043.04  and  costs  obtained 
against  him  by  defendants  in  error,  who 
were  plaintiffs,  and  who  will  be  here  referred 
to  as  plaintiffs,  for  an  alleged  breach  of  a 
written  contract  to  sell  and  convey  to  tbem 
certain  described  lands  of  which  defendant 
was  the  owner  and  occupant  The  action 
was  for  specific  performance  of  the  contract 
and  damages,  and  was  tried  to  the  court, 
which  made  and  separately  stated  its  find- 
ings of  fact  and  conclusions  of  law.  A  mo- 
tion for  a  new  trial  was  made  upon  several 
grounds,  which  was  overruled,  and  such  rul- 
ing is  here  assigned  as  error.  The  agree- 
ment in  hsec  verba,  omitting  signatures  and 
caption,  is  as  follows: 

"This  agreement,  made  this  first  day  of  July, 
A.  D.  1907,  by  and  between  Edward  Francis, 
of  Cheyenne,  Laramie  county,  Wyoming,  party 
of  the  first  part,  and  John  Brown  and  Charles 
E.  Cotton  of  Cheyenne,  Laramie  county,  Wyo- 
ming, party  of  the  second  part : 

"Wituesseth :  the  said  Edward  Francis  here- 
by promises,  covenants  and  agrees  to  and  with 
the  said  John  Brown  and  Charles  E.  Cotton 
that  on  the  first  day  of  May,  A.  D.  1908  he 
will  convey  to  them  by  good  and  sufficient  war- 
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mnty  deed  accompanied  by  abstract  of  title 
all  of  the  following  described  tracts  and  parcels 
of  land  lying  and  being  situate  in  the  county  of 
Laramie  iu  the  state  of  Wyoming,  and  particu- 
larly described  as  follows,  to  wit:  All  of  section 
seven  U),  the  S.  W.  %  of  the  N.  W.  >4.  the 
N.  W.  \i  of  S.  W.  %  and  the  S.  %  of  S.  % 
section  eighteen  (18),  the  N.  W.  %  and  W.  ^ 
of  the  N.  E.  V4  section  twenty  (20),  all  section 
twenty-nine  (29)  except  right  of  way  of  county 
road,  in  township  fourteen  (14)  north,  of  range 
sixty-eight  (68)  west  and  all  section  one  (1), 
the  S.  B.  \i  and  W.  %  of  N.  E.  %  section  two 
(2),  all  section  three  (3),  all  section  ten  (10) 
except  the  S.  W.  %  of  the  S,  W.  %,  all  section 
eleven  (11).  the  W.  %  of  N.  W.ji,  S.  E.  ^ 
of  N.  W.  VL  S.  W.  %.  W.  %  of  sT  B.  %  and 
the  S.  E.  )4  of  8.  E.  ^  aertion  twelre  (12)  in 
township  fourteen  (14)  north,  of  range  sixty- 
nine  (69)  west  of  Uie  sixth  principal  meridian 
and  containing  four  thousand,  nine  hundred 
six  and  no/100  (4,906.00)  acres  more  or  less 
according  to  the  government  survey  of  said  land 
(excepting  the  right  of  way  of  the  Cheyenne 
and  Northern  Railway)  together  with  all  the 
appurtenances  and  all  the  water  rights  there- 
unto belonginfr.  In  consideration  of  the  fore- 
going, the  said  John  Brown  and  Charles  E. 
Cotton  covenant,  promise  and  agree  to  and  with 
said  Edward  Francis  as  the  purchase  price  for 
said  land  the  sum  of  nineteen  thousand,  six 
hundred  twenty-four  and  no/100  dollars  ($10,- 
624.00)  in  manner  as  follows,  to  wit:  three 
thousand,  six  hundred  twenty-foor  and  no/100 
dollars  ($3,624.00)  in  hand  paid  July  first.  1907, 
receipt  of  which  is  hereby  acknowledged;  nine 
thousand,  five  hundred  and  no/100  dollars  ($0,- 
600.00)  cash  May  first,  1908,  and  assume  a 
mortgage  of  six  thousand,  five  hundred  and 
nn/100  dollars  ($6,500.00)  with  interest  from 
May  first,  1908,  said  mortgage  being  now  on 
record  and  is  a  lien  on  the  said  lands. 

"It  is  mutually  agreed  by  and  between  the 
parties  hereto  that  the  said  warranty  deed  shall 
be  delivered  to  said  .Tohn  Brown  and  Charles  E. 
Cotton  and  $9,500.00  the  balance  of  said  pur- 
chase money  shall  be  delivered  to  said  Edward 
Francis  at  the  Stock  Growers'  National  Bank 
at  Cheyenne,  Wyoming,  on  said  first  day  of 
May,  A.  D.  1908,  and  this  agreement  fully  per- 
formed at  said  time  and  place. 

"It  is  fully  agreed  that  in  the  event  that  said 
John  Brown  and  Charles  E.  (Cotton  shall  fail 
or  refuse  to  carry  out  and  perform  their  agree- 
ments, before  set  forth,  after  said  Edward 
Francis  shall  have  signed  this  contract,  they 
shall  and  will  forfeit  all  payments  made  on  this 
agreement 

"Said  parties  respectively  bind  their  heirs,  as- 
signs and  legal  representatives  to  the  faithful 
performance  of  the  terms  of  this  agreement. 

"In  witness  whereof,  the  said  parties  have 
hereunto  set  their  hands  the  day  and  year  first 
above  written." 

It  l8  farther  alleged  and  admitted  that  on 
August  5,  1907,  Charles  E.  Cotton,  one  of  the 
parties  to  the  contract,  E,  D.  Cotton  and  Ed- 
win Delahoyde,  two  of  plalntlBs,  entered  into 
a  contract  In  writing  by  the  terms  of  which 
(Tbarles  E.  Cotton  for  value  assigned  them  all 
his  interest  In  and  to  said  contract  and  the 
lands  described  therdn.  It  is  admitted  by 
the  pleadings  that  the  date  of  making  the  final 
payment  was  extended  by  two  separate  writ- 
ten agreements  to  May  1,  1010.  It  is  further 
alleged  In  the  petition  that  plaintiffs  perform- 
ed all  the  conditions  of  the  contract  to  be 
by  them  performed,  and  that  they  have  al- 
ways stood  ready,  able,  and  willing  to  do  so, 
and  that  defendant  has  wholly  failed  and  re- 
fused to  execute  a  conveyance  of  the  land 


as  by  his  contract  be  was  bound  to  do,  and 
that  $3,624  was  paid  to  Francis  on  July  1, 
1908,  as  recited  In  the  contract  It  Is  further 
alleged,  for  a  second  and  further  cause  of  ac- 
tion, that  since  May  1,  1910,  defendant  has 
taken,  received,  and  enjoyed  all  the  rents 
and  profits  of  the  land  continuously  which 
were  reasonably  worth  the  sum  of  $4,800,  to 
their  damage  In  that  sum,  for  which  Judg- 
ment Is  prayed,  together  with  the  further 
sum  of  $500  attorney's  fees  and  costs,  and 
for  a  specific  performance  of  the  contract. 

The  defendant  for  answer  and  cross-peti- 
tion admitted  the  ownership  of  the  land  and 
the  execution  of  the  contracts  of  July  1,  1907, 
August  6,  1908,  and  of  May  1, 1909,  extending 
the  time  to  make  flual  payment  to  May  1, 
1910;  that  he  paid  the  mortgage  Indebtedness 
thereon  of  $6,500  and  accrued  interest  as  al- 
leged In  the  petition  and  denied  each  and 
every  other  allegation  set  forth  In  the  first 
cause  of  action  pleaded  in  the  petition;  he 
further  admits  that  he  received  and  used  the 
profits  and  Income  of  said  lands  from  May  1, 
1910,  to  the  commencement  of  this  action  as 
alleged  In  plaintiffs'  second  cause  of  action. 

For  a  further  answer  to  plaintiffs'  first 
cause  of  action  defendant  allied:  That  said 
John  Brown  and  C.  E.  Cotton  violated  the 
conditions  of  the  contract  of  purchase  of  the 
land,  and  retosed  to  comply  with  its  condi- 
tions, in  tills:  That  after  defendant  had 
signed  said  contract  and  said  contract  had 
been  deposited  in  escrow  in  the  Stock  Grow- 
ers' National  Bank  at  Cheyenne,  Wyo.,  plain- 
tiffs failed  and  refused  to  make  payment  of 
the  sum  of  $3,624,  as  stipulated,  acknowledg- 
ed, and  receipted  thereon,  but' paid  only  $1,- 
812,  and  after  granting  the  extension  of  time 
within  which  to  make  full  payment  under  the 
terms  of  the  contract,  they  on  May  3,  1910, 
and  not  on  April  30,  1910,  offered  to  pay  an 
additional  sum  of  $14,188,  and  demanded  that 
defendant  accept  the  same  In  full  settlement 
of  the  balance  of  the  purchase  price  or  the 
sum  of  $16,000,  which  would  be  $3,624  lees 
than  the  purchase  price  stipulated,  which  was 
$19,624,  and  that  defendant  refused  to  acCept 
the  same,  no  other  or  greater  sum  having 
been  tendered.  That  notwithstanding  Cotton 
and  Brown  In  and  by  their  contract  agreed 
to  and  did  assume  to  pay  as  a  part  of  said 
purchase  price  the  mortgage  lien  of  $6,500 
with  Interest  thereon  from  May  1,  1906,  they 
wholly  failed  to  do  so,  but  credited  defend- 
ant with  the  principal  sum  of  said  Uen,  but 
failed  and  refused  to  pay  the  accrued  Interest 
of  $810,  nor  was  said  interest  ever  tendered 
him.  That  defendant  on  May  31,  1910,  ten- 
dered a  return  or  repayment  of  $1,812,  and 
accrued  Interest  to  C.  £<.  Cotton  and  Brown 
amounting  to  $2,254,  which  was  refused.  For 
a  further  defense  it  Is  alleged  that  at  the 
time  of  the  execution  of  the  contract  of  July 
1,  1907,  he  was  a  married  man,  residing  with 
his  wife  and  family  on  and  occupying  the 
land  aa  a  homestead,  and  continued  to  do  so 
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up  to  the  present  time,  which  fact  was  well 
known  to  Brown  and  Cotton,  and  that  his 
wife  did  not  Join  In  said  contract,  and  that 
she  has  not  assented  thereto  nor  is  she  a 
party  to  this  salt. 

Defendant  for  a  farther  answer  and  cr(>S8- 
petldon  alleges  that  plaintiffs  procured  the 
contract  and  two  extensions  of  the  time  with- 
in which  to  complete  said  contract  to  be  re- 
corded in  the  office  of  the  county  clerk  of 
Laramie  county,  Wyo.,  that  being  the  county 
in  which  the' land  is  situated,  In  furtherance 
of  their  attempt  to  purchase  said  land  at  a 
price  less  than  agreed  upon,  thereby  creating 
a  cloud  on  said  title,  the  removal  of  which 
is  prayed. 

Plaintiffs  filed  their  reply.  In  which  they 
deny  the  new  matter  alleged  in  the  answer, 
except  as  otherwise  admitted;  admit  that 
they  agreed  to  assume  the  payment  of  the 
mortgage  of  $6,600,  and  allege  that  they  are 
yet  ready  and  willing  to  pay  the  same  upon 
defendant  carrying  out  the  provisions  and 
performing  the  conditions  of  the  contract  to 
be  by  him  performed;  deny  that  defendant 
was  occupying  the  land  as  a  homestead,  and 
if  so  they  would  concede  to  him  the  right  of 
selection  which  he  has  failed  to  do,  and  that 
they  would  accept  the  balance  of  the  land,  or 
that  remaining  outside  of  the  homestead  se- 
lection of  160  acres. 

The  court  upon  request  made  and  number- 
ed its  separate  findings  of  fact  and  conclu- 
sions of  law ;  and,  whUe  some  of  the  admis- 
sions in  the  pleadings  are  included  in  the 
findings  of  fact  and  though  quite  lengthy,  we 
deem  it  best  to  Bet  them  all  out  here  to  show 
the  theory  on  which  the  case  wm  tried  and 
decided.    They  are  as  follows: 

"(1)  That  plaintiffs  and  defendant  entered  into 
contract  pleaded  by  plaintiffs  In  their  petition, 
on  the  Ist  day  of  July,  A.  D.  1907. 

"(2)  The  court  doth  find  that  by  said  contract 
the  said  defendant  agreed  to  convey  to  John 
Brown  and  Charles  B.  Cotton,  by  good  and  suf- 
ficient warranty  deed,  accompanied  by  abstract 
of  title,  all  the  described  tracts  and  parcels  of 
land  described  in  plaintiffs'  petition  filed  herein, 
upon  the  payment  to  the  said  defendant  of  the 
sum  of  $10,624,  same  being  the  purchase  price 
stipulated  to  be  paid  in  said  contract,  to  which 
finding  defendant  at  the  time  duly  excepted. 

"(3)  The  court  doth  further  find  that  John 
Brown  and  Charles  E.  Cotton  did  agree,  under 
■aid  contract  with  the  said  Edward  Francis,  de- 
fendant, to  pay  said  purchase  price  in  manner 
following,  to  wit,  the  sum  of  $3,624  on  the  1st 
day  of  July,  A.  U.  1907,  and  that  said  date  was 
the  date  upon  which  the  said  contract  was  en- 
tered into,  and  to  pay  the  balance  of  the  pui^ 
chase  price,  to  wit,  $16,000,  on  the  1st  day  of 
May,  A.  D.  1910,  to  which  finding  defendant  at 
the  time  duly  excepted. 

"(4)  Tbe  court  doth  further  find  that  the  said 
John  Brown  and  Charles  E.  Cotton  did  pay 
to  Edward  Francis,  the  defendant,  the  said  sum 
of  $3,624  on  said  Ist  day  of  July,  A.  D.  1907, 
and  that  said  sum  of  $3,624  has  been  in  the 
possession  of  the  said  Edward  Francis,  defend- 
ant, ever  since  said  1st  day  of  July,  A.  D.  1907, 
to  which  finding  defendant  at  the  Ume  duly  ex- 
cepted. 

"(5)  The  court  doth  further  find  that  the  said 
Charles  E.  Cotton,  on  tbe  6th  day  of  August, 
A.  D.  1907.  made  an  assignment  of  his  interest 


in  the  said  contract  to  Edwin  Delahoyde  and 
B.  D.  Cotton,  two  of  the  above-named  plaiitiSs. 

"(6)  The  court  doth  further  find  that  the 
date  stipulated  in  said  contract  on  whick  final 
payment  was  to  be  made  thereunder  to  Edward 
Francis,  the  defendant,  same  being  the  Ist  day 
of  May,  A.  D.  1908,  was,  by  mutual  agreement 
between  the  parties  thereto,  extended  until  the 
1st  day  of  May,  A.  D.  1910. 

"(7)  The  court  doth  further  find  that  said 
plaintiffs,  John  Brown,  Edwin  Delaboyde,  and 
E.  D.  Cotton,  on  the  30th  day  of  April,  A.  D. 
1910,  and  in  the  Stock  Growers'  NaUonal  Bank 
of  Cheyenne,  same  being  the  place  designated 
in  said  contract  in  which  the  aforesaid  final  pay- 
ment was  to  be  made  to  the  said  defendant, 
Edward  Firancis,  did  tender  to  the  said  Edward 
Francis,  defendant,  the  sum  of  $16,000,  the  bal- 
ance of  the  parchase  price  stipulated  to  be  paid 
in  said  contract  and  offered  thereby  to  fulfill 
tbeir  obligation  under  said  contract  to  tiie  said 
defendant,  to  which  finding  defendant  at  the 
time  duly  excepted. 

"(8)  The  coart  doth  farther  find  that  on  the 
said  80th  day  of  April,  A.  D.  1910,  and  ever 
since  said  date,  tbe  said  defendant,  Edward 
Francis,  did  refuse,  and  yet  doth  refuse,  to  make 
and  deliver  his  warranty  deed  for  the  lands  de- 
scribed in  the  aforesaid  contract  to  the  said 
plaintiffs,  as  be  had  agreed  to  do  in  said  con- 
tract, to  which  finding  defendant  at  the  time 
duly  excepted. 

"(9)  The  court  doth  farther  find  that  said  de- 
fendant, on  July  1st,  A,  D.  1907,  same  being  the 
time  when  the  aforesaid  contract  was  entered 
into,  was  a  married  man,  the  bead  of  a  family, 
and  was  residing  upon  and  occupying  a  portion 
of  tbe  lands  described  in  said  contract  as  a 
homestead  with  his  wife  and  family,  and  has 
continued  to  reside  upon  and  occupy  tbe  same  up 
to  the  present  time. 

"(10)  The  court  doth  further  find  that  the 
wife  of  defendant  did  not  join  in  the  execution 
of  the  aforesaid  contract,  and  has  not  assented 
thereto. 

"(11)  The  court  doth  farther  find  that,  said 
defendant  having  claimed  that  said  contract 
was  null  and  void  by  reason  of  the  fact,  as 
aforesaid,  that  defendant  was  o<;cupying  a  por- 
tion of  said  land  with  his  wife  and  family  as 
a  homestead,  as  set  out  by  defendant  in  the  sec- 
ond defense  in  his  answer  and  cross-petition 
filed  herein,  and  that  plaintiffs  having,  by  way 
of  reply  to  defendant's  said  second  defense  in 
defendant's  answer,  alleged  that  they  were,  at 
all  times,  willing  to  let  defendant  select  his  said 
homestead  to  the  extent  of  160  acres  from  tbe 
body  of  the  lands  described  in  the  aforesaid  con- 
tract, because  of  no  evidence  having  been  of- 
fered designating  metes  and  bounds,  or  by  any 
description,  the  lands  claimed  by  defendant  as 
his  homestead,  the  court  therefore  is  unable  to 
make  a  finding,  designating,  from  the  body  of 
the  lands  described  in  the  contract  in  suit  here, 
any  particular  160  acres  of  said  lands  to  be  set 
aside  as  a  homestead  to  said  defendant,  and  to 
exclude  from  the  lands  described  in  said  con- 
tract. 

"(12)  The  court  doth  further  find  that  the  said 
defendant  has  been,  and  yet  is,  in  the  continued 
and  undisputed  possession  of  ail  the  lands  de- 
scribed in  said  contract  since  the  Ist  day  of 
July,  A.  D.  1907,  and  has  enjoyed  the  rents  and 
profits  of  tbe  same  since  said  date. 

"(13)  The  court  doth  further  find  that  Edwin 
Delahoyde,  on  tbe  30th  day  of  AprU,  A.  D.  191U, 
as  bis  portion  of  the  final  purchase  money  under 
said  contract,  deposited  in  the  Stock  Growers' 
National  Bank  of  Cheyenne,  Wyo.,  the  sum  of 
$4,000,  to  be  paid  to  defendant  herein,  making 
up  the  final  payment  under  said  contract,  and 
that  said  $4,000  is  yet,  and  up  to  this  date,  held 
by  the  said  Stock  Growers'  National  Bank  of 
Cheyenne,  Wyo.,  and  that  said  Edwin  Dela- 
hoyde has  been  deprived  of  the  use  of  said  $4,- 
000  ever  since  said  30th  day  of  AprU,  A.  D. 
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)10,  to  which  finding  defendant  at  the  time^ 
ily  excepted." 

"Conclusions  of  Iaw. 

"And  as  and  for  its  conclusiona  of  law,  the 
lurt  doth  find: 

"1.  That  by  reason  of  the  fact  of  defendant 
iving  refased  to  convey  to  plaintiffs  by  food 
id  sufficient  warranty  deed  the  iaoda  described 

the  aforesaid  contract,  on  the  30th  day  of 
pril,  A.  D.  1910,  thereby  the  said  defendant 
IS  violated  the  terms  and  conditions  of  said 
'ntract  to  be  fulfilled  on  his  part,  to  which 
idiQg  defendant  at  the  time  duly  excepted. 
"2.  The  court  doth  further  find  that  by  rea- 
n  of  said  defendant  liaving  failed  to  comply 
ith  the  terms  and  conditions  of  said  contract, 
)on  the  tender  to  him  by  plaintiffs  of  the  pur- 
asc  price  due  thereunder  by  the  plaintiffs 'on 
e  30th  day  of  April,  A.  D.  1910,  defendant 
s  become  liable  to  damages  to  the  said  plain- 
fs,  to  which  finding  defendant  at  the  time  duly 
cepted.  ' 

"3.  The  court  doth  further  find  that  the  meas- 
e  of  damages  for  which  defendant  is  liable  in 
is  case  to  the  plaintiffs  herein  is  the  interest 
:  the  sum  of  $3,624  paid  by  John  Brown  and 
larles  E.  Cotton  on  the  Ist  day  of  July.  1907, 
scther  with  the  sum  of  $3,C24,  to  which  find- 
g  defendant  at  the  time  duly  excepted. 
"4.  The  court  doth  further  find  that  under 
e  measure  by  which  damages  are  assessed  by 
e  court  in  this  case  the  said  Edwin  Delahoyde 
entitled  to  interest  at  the  rate  of  8  per  cent, 
r  annnm  on  the  said  $4,000  from  the  80th 
y  of  April,  A.  D.  1910,  to  which  finding  de- 
idant  at  the  time  duly  excepted." 
Judgment  was  rendered  as  follows: 
'It  is  therefore  ordered,  adjudged,  and  decreed 

the  court: 

'First.  That  the  plaintiffs  do  have  and  recov- 
judgment  against  the  said  defendant,  Edward 
'aucis,  for  the  sum  of  $3,624,  together  with 
'.erest  at  8  per  cent,  per  annum  on  said  sum 
)m  the  Ist  day  of  July,  A.  D.  1907,  and  for 
9  sum  of  $952.56,  same  being  interest  at  H 
r  cent,  per  annum  on  the  sum  of  $4,000  from 

>  1st  day  of  May,  A.  D.  1910,  making  a  total 
$6,043.04. 

'Second.  It  is  further  ordered,  adjudged,  and 
:>reed  by  the  court  that  upon  pas^ment  of  the 
)resaid  sum  of  money  to  plaintiffs  herein  by 

>  said  defendant,  the  said  plaintiffs  be  ordered 
d  adjudged  and  decreed  to  cancel,  at  once, 
on  the  records  in  the  county  clerk  s  office  of 
ramie  county,  the  contract  in  suit  here,  to- 
:her  with  its  assignment  and  the  extensions  of 
d   contract,  and  that  upon  such  payment  of 

>  aforesaid  judgment  money  by  the  defendant 
plaintiffs  herein,  said  contract  be,  and  the 

ne  is,  hereby  canceled. 

'Tliird.  It  is  further  ordered  that  the  defend- 

t  pay  the  costs  of  this  action  incurred.     To 

ich  judgment  the  defendant  at  the  time  duly 

:epted.     To  all  of  which  findings  and  judg- 

nt   the   plaintiffs   then   and   there   duly    ex- 

)ted." 

1-4]  1.  It  is  assigned  as  error  that  the 
dings  of  fact,  conclusions  of  law,  and  judg- 
nt  are  not  sustained  by  the  evidence  and 
s  contrary  to  law.    It  will  be  observed  that 

>  court  upon  the  issues  and  proof  denied 
ilntiffs  a  specific  performance  of  the  con- 
ct,  but  awarded  them  damages  for  its 
eged  breach.  The  action  of  the  court  in 
lying  a  specific  performance  of  the  con- 
ct  is  not  complained  of  by  the  plaintiffs, 
i  whether  the  court  erred  in  that  re- 
>ct  need  not  be  here  considered  other  than 
say  that  this  ruling  of  the  court,  in  the 
3enco  of  objection  and  exception  by  plaln- 
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tiffs,  afl3rmatlvely  established  that  Issue  upon 
the  record  in  favor  of  defendant.  The  case 
then  presents  the  question  as  to  what  amount 
of  recovery  for  breach  of  a  contract  Is  per- 
missible where  one  or  'both  parties  to  the 
contract  are  in  default.  In  Smith  v.  Erall 
et  al.,  9  Idaho,  63S,  75  Pac.  263,  an  action 
was  brought  on  a  written  agreement  and  a 
supplementary  one  to  sell  certain  described 
real  estate  at  a  stipulated  price,  part  of 
which  was  paid  in  cash  and  the  balance  in 
promissory  notes.  The  terms  and  conditions 
were  mutual,  and  the  court  found  that  both 
parties  were  In  default,  and  that  In  such 
case  a  court  of  equity  will  place  the  parties 
as  nearly  in  st^tu  quo  as  possible.  This  rule 
obtains  as  a  right  to  cancel  a  contract,  and 
is  found  in  section  688  of  Pom.  Eki.  Rem., 
and  is  supported  by  abundant  authority.  It 
Is  an  application  of  the  rule  that  in  equity 
the  party  asking  relief  must  come  into  court 
with  clean  hands  and  good  faith.  It  is 
elementary  that  a  contracting  party  who  is 
without  fault  upon  breach  o|  the  contract  by 
the  other  imrty  may  elect  to  sue  and  recov- 
er damages  for  a  breach  of  the  contract, 
or  he  may  recover  back  money  paid  as  upon 
a  consideration  which  has  failed.  Reusens 
v.  Mexican  Nat  Const  Co.  (C.  C.)  22  Fed. 
622.  Where  damages  are  sought  for  the  re- 
fusal or  failure  to  sell  land  pursuant  to  the 
terms  of  a  contract  for  a  stipulated  price,  the 
measure  of  damages,  in  the  absence  of  an 
agreement  to  the  contrary,  Is  the  difference 
between  the  contract  price  and  the  value  of 
the  land  at  the  time  appointed  for  the  com- 
pletion of  the  sale. 

[B,  I]  In  the  case  before  us  it  is  not  alleg- 
ed, nor  Is  there  any  evidence,  as  to  the  value 
of  the  land  which  was  the  subject  of  the 
contract  at  tjbe  time  the  deeds  were  to  be  ex- 
ecuted. It  follows  that  plaintiffs'  right  to 
recover  and  the  amount  if  any,  to  wlilch 
they  were  entitled  must  be  limited  to  a  re- 
covery back  of  the  amount  wbi,ch  they  had 
paid,  togettier  with  interest  The  evidence 
is  undisputed  that  part  of  the  purchase 
price  was  paid,  and  upon  the  facts  the  plain- 
tiffs were  plainly  entitled  to  recover  back  the 
amount  so  paid.  Such  amount  that  is  to 
say,  the  amount  paid  on  the  contract  was  in 
dispute,  and  that  question  comes  up  for  con- 
sideration of  plaintiffs'  exception  to  the 
fourth  finding  of  fact,  wherein  the  court 
finds  that  John  Brown  and  Charles  B.  Cot- 
ton paid  to  Edward  Francis  the  sum  of  $3,- 
624,  the  amount  of  the  first  payment  on 
the  contract  on  July  1,  1907,  the  day  of  its 
execution.  The  evidence  is  undisputed  that 
one-half  of  this  sum  was  paid  by  Brown's 
check,  and  that  Charles  E.  Cotton  wrote  and 
signed  his  individual  check  for  the  sum  of 
$1,812,  payable  to  order  of  and  handed  it  to 
Francis,  who  accepted  it  as  one-half  of 
the  first  payment.  Subsequently,  or  shortly 
thereafter,  and  before  this  check  had  been 
cashed,  it  again  came  into  the  possession  of 
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Cbarles  E.  Cotton,  who  testlfled  that  It  was 
turned  over  to  him  as  part  payment  of  the 
amount  due  blm  upon  a  contract  for  serv- 
ices In  making  the  deal,  and  to  which  Fran- 
cis assented.  Francis  denies  this  In  his  tes- 
timony, but  the  evidence  tends  to  show  that 
at  DO  time  did  be  claim  to  plaintlSs  that  the 
first  payment  had  not  been  made  In  full  un- 
til after  he  had  refused  to  execute  the  deed, 
basing  such  refusal  solely  on  the  ground 
that  bis  wife  who  was  not  a  party  to  the 
contract  would  not  sign  the  deed  as  it  would 
take  away  her  homestead  right  It  will  be 
observed  that  the  evidence  upon  the  question 
of  this  payment  is  in  sharp  conflict,  and  we 
must  accept  the  finding  thereon.  Bearing  In 
mind  that  the  defense  here  is  not  based  upon 
fraud  or  conspiracy  to  defraud,  and  none  la 
alleged  In  the  answer,  nor  was  Brown  a  par- 
ty to  the  return  of  the  check,  the  evidence 
as  to  what  became  of  the  check  after  its  ac- 
ceptance by  Francis  tends  to  support  no  Is- 
sue in  this  case,  and  If  there  be  a  cause  of 
action  in  favor  of  Francis  against  Charles 
E.  Cotton  for  converting  the  check,  that  Is  a 
matter  that  can  be  settled  between  them  by 
an  appropriate  action.  The  trial  court  hav- 
ing found  upon  this  evidence  in  favor  of  the 
plaintlfCs,  this  conrt  cannot  say  that  the  find- 
ing was  wrong,  or  that  it  was  not  supported 
by  the  evidence,  for  it  was  within  the  power 
of  Francis  to  treat  the  check  as  property 
and  apply  It  to  the  payment  of  his  individual 
indebtedness  to  Cotton,  Instead  of  cashing  it 
at  the  bank  and  applying  the  cash  to  the 
payment  of  snch  indebtedness.  We  limit 
what  we  here  say  to  the  fact  whether  the 
check  was  received  by  Francis  as  a  Joint 
payment  by  Cbarles  E.  Cotton  and  Brown, 
and  treat  tiie  question  as  to  what  finally  be- 
came of  the  check  as  not  within  the  Issues 
of  this  case,  but  as  a  matter  between  Cbarles 
B.  Cotton  and  Francis. 

[7]  Tbe  defendant,  before  plaintiffs  com- 
menced this  suit,  tendered  to  and  through 
Brown  to  plaintiffs  the  sum  of  $1,812  and  in- 
terest from  the  date  of  the  contract  to  the 
date  of  the  tender,  claiming  that  this  was 
all  that  plaintiffs  were  entitled  to.  The  ten- 
der was  refused  by  plaintiffs;  and,  in  view 
of  tbe  issues  and  the  finding  of  the  court  as 
to  tbe  amount  to  which  plaintiffs  were  enti- 
tled to  recover,  and  which  finding  is  sup- 
ported by  the  evidence,  tbe  plaintiffs  were 
under  no  legal  obligation  to  accept  tbe  ten- 
der, for  it  was  less  than  they  were  entitled 
to.  Fidelity  Savings  Ass'n  v.  Bank,  12  Wyo. 
316,  76  Pac.  448.  We  are  therefore  of  tbe 
opinion  that  tbe  trial  court's  finding  and 
Judgment  thereon  for  tbe  sum  of  $3,624,  with 
interest,  ought  not  to  be  disturbed. 

By  its  fifth  and  sixth  findings  of  fact  the 
conrt  found  that  Charles  E.  Cotton,  on  Au- 
gust 6,  1907,  made  an  assignment  of  bis  in- 
terest in  tbe  contract  to  Edwin  Delaboyde 
and  E.  D.  Cotton,  two  of  the  plaintiffs  in  this 
suit,  and  that  tbe  date  stipulated  in  the  con- 
tract on  which  to.  make  final  payment,  to 


wit.  May  1,  1908,  was  by  mutual  agreement 
between  'the  parties  extended  until  May  1, 
1910. 

[I]  The  seventh  finding  of  fact  is  to  the  ef- 
fect that  on  April  30,  1910,  plaintiffs,  Jofam 
Brown,  Edwin  Delaboyde,  and  E.  D.  Cotton, 
duly  made  proffer  and  tender  of  $16,000,  the 
balance  due  under  said  contract  to  the  de- 
fendant, Edward  Francis,  and  by  its  eighth 
finding  the  court  finds  that  on  AprU  30,  1910, 
and  ever  since  said  date,  the  said  Francis  did 
refuse  and  yet  doth  refuse  to  make  and  de- 
liver bis  warranty  deed  for  the  land,  as  be 
had  agreed  to  do  in  the  contract  This  find- 
ing must  be  considered  in  connection  with  tbe 
thirteenth  finding  of  fact  to  tbe  effect  that 
Edwin  Delaboyde  on  tbe  same  day  as  his 
portion  of  the  final  payment  of  the  purchase 
money  under  tbe  contract  deposited  in  tbe 
Stock  Growers'  National  Bank  of  Cheyenne, 
Wyo.,  the  sum  of  $4,000  and  that  said  sum 
has  been,  from  that  day  up  to  the  date  of  tbe 
Judgment,  held  by  said  bank,  and  that  E^win 
Delaboyde  has  been  deprived  of  the  use  of 
said  money,  and  In  connection  with  the  fourth 
conclusion  of  law,  to  the  effect  that  said 
Delaboyde  is  entitled  to  interest  on  said  sum 
of  $4,000  at  the  rate  of  8  per  cent  per  annum 
from  and  after  April  30,  1910.  The  Judgment 
includes  an  item  for  this  interest  of  $952.56. 
We  think  the  court  erred  in  allowing  this 
interest  as  an  item  of  damages.  According 
to  the  findings  of  fact  tbe  contract  was  bro- 
ken when  Francis  refused  to  make  the  deed 
and  accept  the  final  payment  on  April  30, 
1910.  The  cause  of  action,  if  any,  accrued 
for  breach  of  tbe  contract  at  that  time. 
There  is  no  theory  npon  which  a  standing 
tender  can  be  sustained  in  this  case.  In  so 
far  as  Delaboyde's  remedy  \a  concerned,  that 
had  accrued ;  and,  as  we  have  already  seen, 
be  and  tbe  other  plaintiffs  upon  this  record 
were  entitled  to  maintain  this  action  to  re- 
cover back  the  money  paid  upon  the  contract 
with  interest  thereon  from  the  date  of  such 
payment 

It  is  unnecessary  to  consider  the  other  as- 
signments of  error.  The  questions  discussed 
and  the  conclusions  reached  require  a  modi- 
fication of  the  Judgment  limiting  tbe  amount 
thereof  to  the  sum  of  $3,624,  and  interest 
thereon  from  July  1,  1907,  to  the  date  of  tbe 
entry  of  the  Judgment  complained  of,  and  tbe 
Judgment  will  be  so  modified  and,  as  so  modi- 
fled,  will  be  affirmed. 

POTTER,  O.  J,  (concurring).  I  concur  in 
the  disposition  to  be  made  of  this  case.  The 
trial  court  having  found  that  the  plalntifTs 
bad  complied  with  their  contract  and  tbe 
plaintiffs  not  complaining  of  the  failure  of 
the  court  to  grant  specific  performance,  the 
ground  upon  which  that  relief  was  not  grant- 
ed Is,  perhaps,  immaterial,  but  I  think  it. is 
to  be  gathered  from  the  findings  that  it  was 
not  granted  for  tbe  reason  that  the  wife  of 
tbe  defendant  bad  not  signed  tbe  contract 
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ind  the  court  was  unable  to  designate  and 
let  apart  any  part  of  tbe  land  as  a  bome- 
itead.  Upon  the  tbeory  that  the  plalntills 
lad  complied  with  the  contract,  and  that  the 
lefendant,  with  or  without  fault  on  bis  part, 
vas  unable  to  convey  the  property,  or,  being 
ible,  refused  to  do  so,  then  in  either  case,  in 
he  absence  of  specific  performance,  the  plaln- 
Ifls  were  entitled  at  least  to  be  reimbursed 
'or  the  money  which  had  been  paid  to  the 
lefendant  upon  the  purchase  price.  And 
hat  appears  to  have  been  the  measure  of 
lamages  adopted  by  the  trial  court  Indeed, 
here  was  no  other  evidence  of  damages,  ex- 
ept  that  there  was  some  testimony  relating 
o  rents  and  profits  which  plaintiffs  were 
«eking  to  recover  if  they  wer6  found  entitled 
0  specific  performance. 

It  Is  undisputed  upon  the  evidence  that 
Jrown,  one  of  the  parties  to  the  contract 
ind  one  of  the  plaintiffs  in  the  action,  paid 
ine-half  of  the  amount  that  was  required  to 
>e  paid  on  the  date  of  the  contract.  On  the 
ame  day  C.  B.  Cotton,  the  other  party  to 
he  contract,  handed  his  check  for  a  like 
.mount  to  Mr.  Francis  to  complete  said  first 
QStallment.  That  check  afterwards  came 
lack  into  the  possession  of  Mr.  Cotton  wlth- 
ut  having  been  cashed.  The  evidence  as  to 
he  manner  in  which  that  occurred  is  in  di- 
ect  conflict  Mr.  Cotton  testified  that  Fran- 
is  came  back  Into  bis  office  after  having  re- 
eived  the  check,  and  handed  the  check  to- 
lim,  saying  that  he  handed  it  back  to  him 
n  what  be,  Francis,  owed  him  on  the  deal; 
he  exact  language  of  his  testimony  In  that 
espect  being  as  follows : 

"My  statement  is  that  the  day  the  contract  is 
ated,  the  day  it  was  signed,  was  the  day  and 
ate  the  checks  were  tamed  over  to  him  at  my 
flSce,  and  he  accepted  them  and  went  out 
•  •  He  brought  the  check  back,  indorsed  it, 
nd  took  credit  for  it.  He  brought  the  check 
ack  to  me  after  having  gone  to  the  Citizens' 
tank  with  Mr.  Brown.  He  brought  the  check 
ack  and  said:  Take  this  back  on  what  I  owe 
ou  on  the  deal.'  •  •  •  After  the  check  was 
arned  over,  we  all  went  to  the  Stock  Growers' 
tank  and  put  the  contract  in  escrow." 

He  further  testified  that  when  the  check 
ras  returned  to  him  Francis  took  a  receipt 
or  the  amount  thereof  as  part  of  what  was 
wing  to  him,  Cotton.  Francis  denies  that 
lotton  obtained  the  check  in  the  manner  tes- 
ifled  to  by  him,  and  gave  a  different  version 
f  the  transaction  from  which  It  Is  contended 
liat  the  check  had  never  been  delivered  to 
'rancis  or  accepted  by  blm  in  such  a  manner 
s  to  constitute  the  transaction  a  payment  of 
Cotton's  one-half  part  of  the  first  installment 
f  the  purchase  price  required  by  the  con- 
ract  to  be  paid  at  the  date  thereof  and  ac- 
nowledged  therein  to  have  been  paid. 

The  question  whether  the  first  payment 
ad  been  made  was  within  the  issues,  for  if 
Hat  payment  had  not  been  made,  then  the 
laintlffs  had  not  compUed  with  their  part 
f  the  contract  Whether  it  was  made  or 
ot  depended  upon  the  view  to  be  taken  of 
tie  evidence  respecting  the  manner  of  deliv- 


ery and  acceptance  of  Cotton's  check.  Upon 
the  conflicting  evidence  concerning  that  mat- 
ter, the  trial  court  found  that  the  payment  as 
required  by  the  contract  was  made.  If  the 
first  payment  was  made,  then  the  proper 
amount  to  complete  the  purchase  price  was 
tendered.  The  evidence  as  to  the  payment  of 
one-half  of  the  amount  of  the  first  Installment 
that  was  to  be  paid  by  Cotton,  being,  as  above 
stated,  In  direct  conflict,  the  finding  of  the  trial 
court  on  that  matter  should  not  be  disturbed, 
and  we  must  consider  the  case  from  the 
standpoint  that  the  first  payment  was  made. 
The  first  required  payment  having  been  made, 
a  fact  which  we  accept  as  established  in  the 
case,  the  return  of  Cotton's  check  to  him 
was  equivalent  to  handing  him  the  amount 
thereof  in  money,  and  whether,  as  between 
him  and  Francis,  he  thereby  received  some- 
thing to  which  he  was  not  entitled  Is  not 
within  the  proper  issues  of  this  case. 

It  is  very  clear  that  the  amount  allowed 
for  interest  on  the  sum  tendered  by  Dela- 
hoyde  is  not  recoverable  by  the  plaintiffs  as 
damages.  We  suppose  that  It  was  allowed 
on  the  theory  that  it  was  necessary  to  keep 
the  tender  good.  I  am  not  satisfied  that 
the  evidence  sufflclently  shows  that  the 
amount  was  deposited  and  retained  in  the 
bank  in  such  a  manner  as  to  keep  the  tender 
good  and  deprive  Delaboyde  of  the  use  of 
the  money.  But  aside  from  that  question,  it 
It  was  necessary  for  the  plaintiffs  to  keep 
the  tender  good  beyond  asserting,  in  the  peti- 
tion In  the  action,  a  readiness  to  pay  the 
balance  of  the  purchase  price,  it  does  not 
appear  that  any  other  part  of  the  price  ten- 
dered was  so  held,  retained,  or  deposited  as 
to  keep  good  the  tender  of  the  whole  amount 
of  the  purchase  price,  llpon  the  tbeory, 
therefore,  that  it  was  necessary  to  keep  the 
tender  good,  we  do  not  understand  that  keep- 
ing good  the  part  of  the  amount  which  was 
to  be  paid  by  Delahoyde  would  have  been 
sufficient.  But  under  the  circumstances  of 
the  case,  the  defendant  having  refused  to  ac- 
cept the  money  when  tendered  and  refused  to 
convey  the  property,  it  was  unnecessary  for 
Delahoyde  to  keep  the  money  on  deposit  in 
the  bank  subject  to  the  acceptance  of  Fran- 
cis, but  It  was  sufficient  for  the  plaintiffs  to 
allege  in  the  petition,  after  showing  that  the 
balance  of  the  purchase  price  had  been  ten- 
dered, that  they  were  ready,  able,  and  will- 
ing to  pay  the  amount  thereof,  or  they  could 
have  deposited  the  same  In  court  We  can- 
not agree,  therefore,  with  the  conclusion  of 
the  trial  court  that  Delahoyde  was  deprived 
of  the  use  of  the  money  by  the  defendant's 
refusal  to  accept  It  when  tendered  or  to 
convey  the  property.  Whether,  by  keeping 
the  tender  good,  if  necessary,  be  would  have 
been  entitled  to  Interest  upon  the  amount  is 
a  question  upon  which  I  express  no  opinion. 

BEAHD,  J.,  concurs  in  the  conclusions 
reached  In  the  foregoing  opinions. 
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ENGEN  T.  OLSON.     (No.  791.) 
(Sapreme  Court  of  Wyoming.    Jan.  26,  1915.) 

1.  Pi,BADiNa  (I  403*)— IifoxninTBNKsa— Otjbk 

BT  ANBWBB. 

In  an  action  to  recover  rent  claimed  to  be 
dne  for  certain  real  estate  based  on  a  written 
agreement  between  plaintiff  and  defendant,  that 
defendant  "rents  my  place  S.  W.  \i  sec.  11  know 
ia  the  StinboS  plaae  on  same  grown  ia  in  pre- 
veas  contract  and  the  same  concideration  two 
Hundred  a  year,"  wherein  defendant  by  answer 
pleaded  auch  other  contract,  any  uncertainty 
as  to  the  contract  referred  to  waa  thereby  made 
certain. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {g  1343-1347;   Dec  Dig.  §  403.*] 

2.  liANDLOKD    AND    TENANT    (|    22*)— LEASE — 

CoNBTBUcnoN  —  Reference     to     Othkb 

Lease. 

In  such  action  where  it  appeared  that  de- 
fendant had  held  under  a  formal  lease  from  one 
R.  to  himself,  which  premises  had  been  pur- 
chased by  plaintiff  during  the  term  and  the  lease 
assigned  to  him,  it  clearly  appeared  that  such 
other  lease  was  the  one  the  parties  had  in  mind 
and  to  which  they  referred. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  TDig.  ${  55-59 ;   Dec.  Dig.  S  22.*) 

8.  Landlobd  and  Tenactt  (J  231*)— Action 
FOR  Rent — Sufficiency  of  Evidence. 
In  an   action  for  rent  wherein   defendant 

claimed  damage  to  certain  water  rittbts,  evidence 

held  to  show  that  plaintiff  had  not  violated  the 

contract  as  to  water  rights,  or  by  withholding 

possession. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 

Tenant  Cent  Dig.  U  92&-934;    Dec.   Dig.   } 

231.*] 

4.  Appeal    and    Bbrob    (|    918*)— Review— 
Amendment. 

Where  the  court  stated  in  its  judgment  that 
plaintiff  in  an  action  for  rent  was  granted  leave 
to  amend  his  petition,  so  as  to  show  the  correct 
date  on  which  the  lease  commenced,  although 
the  record  did  not  show  that  the  amendment 
was  in  fact  made,  it  would  be  ao  considered  on 
appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  3710-3712;  Dec.  Dig.  $ 
918.*] 

5.  Landlord  and  Tenant  (|  230*)— Action 
FOB  Rent— "Matebial  Vabiancb." 

In  an  action  to  recover  rent,  where  the  pe- 
tition alleged  that  the  term  of  the  lease  com- 
menced April  12th,  the  court's  findine  that  the 
correct  date  was  May  8th,  with  judgment  ac- 
cordingly, was  not  a  "material  variance"  within 
Comp.  St  1910.  i  4591,  providing  that  no  vari- 
ance between  allegations  and  proof  shall  be  ma- 
terial unless  it  has  actually  misled  the  adverse 
fwrty  to  hia  prejudice,  and  that  when  it  is  al- 
eged  that  a  party  has  been  ao  mialed,  that  fact 
and  the  respect  in  which  he  was  misled  muat  be 
shown. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  U  904-925;  Dec.  Dig.  S 
230.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Material  Variance.] 

Error  to  District  Court,  Albany  County; 
V.  J.  Tldball,  Judge. 

Action  by  Charles  Olson  against  Nels  J. 
Engen,  with  counterclaim  by  defendant. 
Judgment  for  plalntilT,  and  defendant  brings 
error.    Affirmed. 


Cassius  M.  Eby,  of  Laramie,  for  plalntUt 
in  error.  M.  C.  Brown,  of  Laramie,  for  de- 
fendant In  error. 

BEARD,  J.  In  this  case  Olson,  wbo  was 
plaintiff  below,  recovered  judgment  against 
Engen  in  the  district  court  for  rent  claimed 
to  be  due  for  certain  real  estate.  The  trial 
was  to  the  court  without  a  Jury.  Bngen  as- 
signs erl'or. 

The  action  was  based  upon  the  following 
written  agreement: 

"Centennial,  Wyo.,  May  8,  1911. 

"This  is  a  Egrement  betwen  Charles  OI«m 
the  first  party  and  Nils  Engen  the  second  patty 
that  Nils  Engen  rents  my  plase  S.  W.  hi  sec. 
11  know  is  the  Stinhoff  plase  on  same  grown 
is  in  prereas  contract  and  the  same  concidera- 
tion two  Hundred  a  year. 

"Charles  Olson. 
"NeU  J.   Engen." 

The  contract  or  lease  which  the  plaintiff 
claims  waa  referred  to  in  the  writing  and 
which  he  claims,  with  said  writing,  constitut- 
ed the  lease,  and  which  was  made  part  of  his 
petition,  is  a  formal  lease  from  one  Richard- 
son to  Engen  for  said  premises  for  a  term 
commencing  April  12,  1910,  and  ending  April 
12,  1911,  at  the  rental  of  $200,  payable  on  or 
before  the  Expiration  of  the  term.  The  pe- 
tition was  demurred  to  on  the  grounds  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  writing  was 
void  for  uncertainty.  The  demurrer  was 
overruled,  and  defendant  answered,  admit- 
ting the  execution  of  the  writing  and  denying 
the  other  allegations  of  the  petition.  For 
other  answer  he  alleged  that  he  had  leased 
the  premises  from  Richardson  for  the  pre- 
vious year  by  the  lease  attached  to  the  peti- 
tion, and  that  certain  water  rights  were  ap- 
purtenant thereto  which  he  had  used  during 
the  term  of  said  lease;  that  he  was  depriv- 
ed of  the  use  of  said  water  and  was  kept 
out  of  possession  of  said  premises  during 
the  time  in  controversy,  and  for  which  depri- 
vations he  claimed  damages.  Alleged  that 
the  writing  of  May  8,  1911,  Is  so  vague,  in- 
definite, and  uncertain  as  to  be  wholly  void. 
Many  other  matters  were  alleged  at  great 
length,  bnt  the  foregoing  is  sufficient  to  pre- 
sent the  questions  discussed  in  this  court 
The  court  found  that  defendant  entered  Into 
a  written  lease  with  the  plaintiff  for  the 
property  described  in  the  petition,  said  lease 
to  commence  May  8,  1911,  and  terminate 
May  8,  1912;  that  nnder  said  lease  defend- 
ant agreed  to  pay  plaintiff  $200 ;  and  that  no 
part  of  the  same  had  been  paid,  and  gave 
judgment  accordingly. 

[1,2]  Whether  the  writing  of  May  8th  on 
its  face  sufficiently  identified  the  Richardson 
lease  as  the  contract  referred  to,  we  need  not 
determine,  for  the  defendant  by  his  answer 
pleaded  that  lease  and  alleged  that  he  had 
sustained  damages  on  account  of  the  alleged 
failure  of  plaintiff  to  comply  with  Its  terms 
during  the  period  for  which  he  claimed  rent 


*For  othar  casM  im  same  topic  and  section  NUUBBB  in  Dec.  Dig.  ft  t 
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U  there  was  any  uncertainty  as  to  the  con- 
tract referred  to  in  the  writing,  it  was  made 
certain  by  the  answer.  Not  only  so,  bnt  from 
the  Instrument  itself,  considered  in  the  light 
of  the  circumstances  attending  its  execution, 
as  shown  by  the  evidence,  we  are  clearly  of 
the  opinion  that  it  was  the  Richardson  lease 
which  the  parties  had  In  mind  and  to  which 
they  referred.  Etagen  was  the  lessee  ander 
that  lease,  and  the  premises  tiad  been  pur- 
chased by  Olson  during  the  term  aai  the 
leajse  assigned  to  him,  and  it  was  to  him  that 
Engen  paid  the  rent.  Olson  testified,  and  it 
is  not  denied,  that  Engen  dictated,  and  that 
he  (Olson)  wrote,  the  contract  as  dictated. 
It  further  appears  by  a  letter  dated  April 
25,  1912,  written  by  direction  of  Engen  to  the 
attorney  of  Olson,  that  the  Richardson  lease 
was  the  erne  referred  to,  as  in  that  letter  be 
states  that  the  written  contract  between 
himself  and  Olson  calls  for  the  same  right 
and  privileges  as  under  the  lease  from  Rich- 
ardson. That  lease  was  lor  the  land  and  ap- 
purtenances, and  it  contains  no  statement 
that  there  was  any  water  right  appurtenant 
to  the  land. 

[3]  Engen  testified  that  Olson  had  not  in- 
terfered with  bis  possession  or  the  use  of 
water;  that  he  made  no  effort  to  use  water 
because  his  father-in-law,  Wolbul,  told  him 
not  to  do  80.  He  called  Wolbul  as  his  wit- 
ness, and  he  testified  that  there  was  no  wa- 
ter right  belonging  to  the  land;  that  Ills 
ditch  ran  through  the  land,  and  when  be 
had  more  water  than  be  needed  he  bad  in 
previous  years  allowed  some  of  it  to  be  used 
on  the  Stelnhoff  tract  Without  further  re- 
ferring to  the  evidence,  we  are  satisfied  that 
the  conclusion  of  the  court  that  Olson  had 
not  violated  the  contract  with  respect  to  wa- 
ter is  sufficiently  sustained  by  the  evidence. 
The  same  is  true  of  his  claim  that  he  was 
never  put  in  possession.  He  testified  that  be 
got  some  pasture  from  the  land. 

[4,  6]  It  la  further  contended  that  there  is 
a  variance  betweeji  the  findings  of  the  court 
and  the  pleadings,  in  that  the  allegation  of 
the  petition  Is  that  the  term  of  the  lease 
commenced  April  12th,  and  the  court  found 
the  correct  date  to  be  May  8th.  The  court 
states  in  Its  Judgment  that  plaintiff  asked 
and  was  granted  leave  to  amend  his  petition 
in  that  respect,  and,  while  it  does  not  appear 
by  the  record  that  the  amendment  was  made, 
the  court  treated  it  as  made,  and  it  will  be 
so  considered  here.  However,  If  it  t>e  not 
so  considered,  it  is  not  shown  to  be  material. 
The  statute  provides  that  no  variance  be- 
tween the  allegations  in  a  pleading  and  the 
proof  shall  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  bis 
prejudice  in  maintaining  his  action  or  de- 
fense upon  the  merits,  and;  when  It  is  alleg- 
ed that  a  party  has  been  so  misled,  that  fact 
mqst  l>e  proved  to  the  satisfaction  of  the 
court,  and  it  must  also  be  shown  in  what  re- 


spect be  has  been  misled.  Section  4Sdl, 
Comp.  Stat  1910.  No  showing  of  prejudice 
has  been  made  In  this  case. 

Numerous  other  alleged  errors  are  asHtgu- 
ed,  bnt  a  careful  ezamlnatioD  of  the  entire 
record  convinces  us  .that  the  case  was  fnlrly 
tried  and  a  correct  conclusioi;  reached  by  the 
district  court  Such  being  the  case,  the  Judg- 
ment should  be  afilrmed,  and  it  is  so  or- 
dered. 

AflSrmed. 

POTTER,  G  J.,  and  SCOTT,  J.,  concur. 

(U  Okl.  Cr.  266) 

OKLAHOMA  CITY  v.  TUCKER 

(No.  A-2065.) 

(Criminal  Ck>urt  of  Appeals  of  Oklahoma.    Jan. 

20,  1915.) 

(SvUabiu  hy'  the  Court.) 

1.  dtnciNAi.  Law  (}  1024*)— Mdnicipai  Cor- 
porations (J  642*)— Vioi-ATiOK  OF  Obdi- 
NANCB— Right  of  Appeal. 

(a)  The  rifrht  of  the  state  to  apppnl  from  an 
adverse  judgment  rendered  in  a  criminal  prose- 
cution is  controlled  hy  statute,  and  exists  only 
bj  spt'cific  statutory  authority. 

(b)  The  right  of  tne  state  to  appeal  on  a  ques- 
tion reserved  by  the  representatives  of  the  state 
in  the  trial'  court  is  based  on  section  5000,  Re- 
vised Laws  of  1910;  but  this  stsrute  does  not 
confer  the  same  right  on  municipalities. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §!  2599-2614 ;  Dec.  Dig.  f 
1024  ;•  Municipal  Corporations,  Ont  Dig.  li 
1412-1415;    Dec.  Dig.  {  642.»] 

2.  Criminal  Law  (}  1024*)— Municipal  Cor- 
porations   (I   642»)— Violation   or   Obdi- 

NANCB— RlQIIT  of  APPEAL. 

A  legiisliitive  act  grantinK  the  state  the 
right  to  appeal  does  not  by  implicatioD  grant 
the  same  right  to  municipalities  existing  under 
state  law,  unless  such  right  is  s|>ecifirally  con- 
ferred. The  ri(;bt  of  the  sovereign  to  appeal 
must  be  clearly  authorized. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fj  2599-2014;  Dec.  Dig.  | 
1024;*  Municipal  Corporations,  Ont  Dig.  Sl 
1412-1415;    Dec.  Dig.  {  642.  •] 

3.  Municipal  Cobpobatio.ns  (J  642*)— Viola- 
noN  OF  Ordinance — Appeal— Dismissal. 

An  appeal  wbicb  is  not  authorized  by  law 
will,  upon  proper  motion,  be  dismiosed  by  this 
court. 

[Ed.  Note, — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1412-1415;  Dec. 
Dig.  i  642.*] 

Appeal  from  0>unty  Court,  Oklahoma 
(Jonnty;   John  W.  Hayson,  Judge. 

Howard  A.  Tucker  was  convicted  of  vio- 
lating an*  ordinance  of  Oklahoma  City.  On 
appeal  to  the  county  court  the  complaint 
was  set  aside,  and  the  City  appeals.  Dis- 
missed. 

J.  W.  Johnson,  Municipal  Counselor,  and 
V.  V.  Hardcastle,  Asst.  .Municipal  Counselor, 
both  of  Oklahoma  City,  for  plaintiff  in  error. 
Wright  &  6linn,  of  Oklahoma  City,  for  de- 
fendant in  error. 

ARMSTRONG,  J.  [1,  2]  This  action  was 
begun  in  the  police  court  in  Oklahoma  City  in 
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May,  1913,  by  tbe  filing  of  a  complaint  in  the 
name  of  said  city  against  Howard  A.  Tucker, 
charging,  or  attempting  to  charge,  the  Tlola- 
tlon  of  a  city  ordinance.  A  Judgment  was  giv- 
en adverse  to  Tucker  and  an  appeal  taken  t>y 
him  to  the  county  court  of  Oklahoma  county, 
as  provided  by  law.  Wtien  the  cause  came 
on  for  hearing  in  the  county  court,  a  motion 
to  set  aside  the  complaint  was  filed  on  behalf 
of  Tucker  and  sustained  by  the  court.  From 
this  judgment  of  the  county  court  the  city  of 
Oklahoma  City  has  attempted  to  appeal  to 
this  court.  A  motion  to  dismiss  the  appeal 
was  filed  by  counsel  for  the  defendant  in 
error  Tucker  on  the  ground  that  the  law  in 
this  Jurisdiction  does  not  confer  the  right  on 
the  city  of  Oklahoma  City  to  appeal  from 
an  adverse  Judgment  of  the  court  below. 
Other  grounds  are  set  out  In  the  motion,  bnt 
they  are  without  merit  The  only  question 
presented  Is:  Has  the  dty  of  Oklahoma  City 
the  right  to  maintain  the  appeal  under  the 
law  as  it  now  exists  in  this  state? 

Section  5990,  Revised  Laws  1910,  is  as  fol- 
lows: 

"Appeals  to  the  Criminal  Court  of  Appeals 
may  he  taken  by  the  state  in  the  following  cases 
and  no  other:  First.  Upon  judgment  for  tbe 
defendant  on  quashing  or  setting  aside  an  in- 
dictment or  information.  Second.  Upon  an  or- 
der of  the  court  arresting  the  judgment  Third. 
Upon  a  Question  reserved  by  tb«  state." 

This  section  of  the  statute  spedflcally 
grants  to  the  state  the  right  to  appeal  in 
certain  cases,  but  falls  to  confer  any  such 
rights  on  municipalities.  It  is  a  well-settled 
rule  of  law  that  the  state  has  no  right  to  ap- 
peal from  adverse  Judgments  unless  such 
right  is  specifically  granted  by  either  con- 
stitutional or  legislative  provisions.  Except 
for  the  foregoing  statute,  the  state  itself 
would  not  have  the  right  to  appeal  In  this 
Jurisdiction.  This  provision,  however,  does 
not  authorize  the  municipalities  existing  un- 
der state  law  to  exercise  the  right  of  appeal 
from  adverse  Judgments  rendered  in  prosecu- 
tions of  persons  charged  with  violating  any 
provision  of  city  ordinances. 

Counsel  for  the  plaintiff  In  error  nrge  tlila 
court  to  construe  section  1819,  Rev.  Laws 
1910,  to  authorize  this  appeal.  This  section 
of  the  statute  is  as  follows: 

"Appeals  and  proceedings  in  error  shall  be 
taken  from  the  judgments  of  county  courts  di- 
rect to  the  Supreme  Court  and  Criminal  Court 
of  Appeals  in  all  cases  appealed  from  justices  of 
the-  peace,  and  in  all  cases  appealed  from  the 
police  judges,  and  in  all  criminal  case^  of  which 
the  county  court  is  vested  with  jurisdiction, 
and  in  all  civil  cases  originally  brought  in  the 
county  court,  in  the  same  manner  and  by  like 
proceedings  as  appeals  are  taken  to  the  Supreme 
Court  from  judgments  of  the  district  court" 

We  are  unable  to  read  into  this  provision 
language  granting  any  such  right  The  pur- 
pose and  Intent  of  this  section  is  clear,  and  a 
construction  thereof  which  would  grant  au- 
thority to  cities  to  appeal  from  adverse  Judg- 
ments in  cases  prosecuted  under  city  ordi- 
nances is  In  no  wise  warranted.  The  Legis- 
lature may  pass  such  a  law,  but  this  court 


has  no  power  to  do  so.  This  section  of  the 
statute  was  not  intended  to  confer  any  spe- 
cial power  or  right  upon  municipalities.  It 
confers  no  right  on  the  state  to  appeal.  It 
simply  declares  the  law  allowing  appeals  to 
litigants  and  persons  charged  with  violating 
city  ordinances.  It  clearly  did  not  contem- 
plate anything  else.  Under  this  provision  of 
the  statute  the  state  would  have  no  right  to 
appeal  from  an  adverse  Judgment  The 
state's  right  rests  wholly  on  section  6990, 
supra. 

It  appears  to  be  a  well-settled  rnle  that, 
although  the  statute  may  authorize  the  state 
to  take  an  appeal  in  certain  cases,  this  right 
cannot  be  exercised  by  cities  or  munidpal- 
itiea  In  prosecutions  under  municipal  or- 
dinances unless  the  statute  specifically  so  pro- 
vides. 

In  People  v.  Jackson,  8  Mich.  78,  the  Su- 
preme Court  of  Michigan  said: 

"Although  the  recorder  of  Detroit  may  have 
power  to  reserve  for  our  opinion  questions 
which  arise  upon  the  trial  of  offenses  against 
the  general  laws  of  the  state,  he  has  none  to 
reserve  such  as  arise  upon  the  trial  of  com- 
plaints for  tbe  breach  of  city  ordinances." 

The  question  here  under  discussion  was 
considered  by  tbe  Supreme  Court  of  Kansas 
in  the  case  of  City  of  Sallna  v.  Wait,  56  Kan. 
283,  43  Pac.  255.  In  this  case  Wait  was  pros- 
ecuted in  the  police  court  of  Sallna  for  violat- 
ing an  ordinance  regulating  the  use  of  hacks, 
etc  He  was  convicted  In  that  court,  and 
from  the  Judgment  he  appealed  to  the  district 
court  In  that  court  he  challenged  the  valid- 
ity of  the  ordinance,  and  upon  bis  motion  the 
district  court  quashed  tbe  complaint,  and  dis- 
charged him  from  custody.  We  quote  at 
length  from  that  court,  as  follows: 

"Does  an  api>eal  lie,  and  has  this  court  juris- 
diction to  review  the  ruling  of  the  district 
court?  A  negative  answer  must  be  given  to 
both  of  these  questions.  The  defendant  is  en- 
titled to  take  an  appeal  to  the  district  court 
from  the  judgment  of  the  police  court  (Oen.'St 
1889,  Par.  854),  but  we  find  no  provision  au- 
thorizing the  city  to  appeal  from  the  judgment 
of  the  police  court.  In  prosecutions  by  the  city 
for  an  act  of  a  criminal  nature,  and  which  is 
an  offense  against  the  laws  of  tbe  state,  the 
defendant  may  appeal  to  the  Supreme  Court 
from  any  judgment  rendered  againbt  him  in  the 
district  court.  Cr.  Code,  g  281.  We  have  no 
statutory  provision,  however,  expressly  giving 
the  right  of  appeal  to  a  city  in  any  prosecution 
brought  In  its  name.  Appeals  to  the  Supreme 
Court  can  only  be  taken  by  the  state  in  three 
cases :  'First  upon  a  judgment  for  the  defend- 
ant, on  quashing  or  setting  aside  an  indictment 
or  information ;  second,  upon  an  order  of  the 
court  arresting  judgment;  third,  upon  a  ques- 
tion reserved  by  the  sUte.'  Id.,  §  283.  With- 
out this  provision  no  appeal  could  be  taken  by 
the  state,  and  we  find  no  such  provision  au- 
thorizing an  appeal  by  the  city.  It  has  been 
assumed  that  the  city  might  appeal  in  cases 
where  the  act  sought  to  be  punished  was  an 
offense  against  the  public  at  large,  criminal  in 
its  nature,  and  such  as  might  be  or  is  punish- 
able under  the  criminal  laws  of  the  state. 
Whether  such  right  exists  in  the  city  without 
express  legislation  to  that  effect  it  is  unneces- 
sary to  determine  at  this  time.  Tbe  prosecution 
in  this  instance  is  for  the  violation  of  a  mere 
municipal  regulation.  There  is  no  provision* 
which  expressly  or  impliedly  gives  the  city  a 
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-ight  to  an  appeal  In  such  cases,  and,  without  a 
ita tutor;  authority,  no  ri.?ht  of  appeal  exists. 
Phis  court  is  therefore  without  jurisdiction  to 
'eview  the  ruling  of  the  district  court,  and 
herefore  the  appeal  will  be  dismissed." 

See,  also.  City  of  St  Louis  v.  Marcbel,  99 
do.  475,  12  S.  W.  1050;  City  of  St  Loula  v. 
Yhite,  99  Mo.  477,  12  S.  W.  1050. 

[3]  We  are  of  opinion  that  the  city  of  Okla- 
loma  City  is  granted  no  right  to  appeal  from 
in  adverse  Judgment  rendered  In  a  prosecu- 
ion  for  the  breach  of  its  ordinances. 

It  follows  therefore  that  the  motion  to  dls- 
aiBS  should  be  sustained,  and  the  appeal  dis- 
oissed.    It  Is  so  ordered. 

DOTLE,  P.  J.,  and  FURMAN,  X,  concur. 

11  Okl.  Cr.  270) 

HARRIS  T.  STATE.     (No.  A-1955.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Jan.  27,  1915.) 

(Byllabut  by  the  Court.) 
.  Lewdness  ({   10*)— Addltkbt— Pkoot. 

In  a  prosecution  for  adultery,  positive  evi- 
ence  of  the  direct  fact  is  not  required.  The 
act  of  carnal  intercourse  may  be  inferred  from 
ircnmstances  that  lead  to  it  by  fair  Inference 

8  a  neceasary  conclusion. 

[ESd.  Note.— For  other  cases,  see  Lewdness, 
!ent  Dig.  §  16;  Dec  Dig.  |  10.*] 

.  Lewdness  (§  10»V— Irving  in  Adultery— 

SUFFICIENCT    of   EVIDENCE. 

In  a  prosecution  for  open  and  notorious 
dultery,  the  evidence  c<«8idered,  and  convic- 
ion  affirmed. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
!ent  Dig.  {  15;  Dec.  Dig.  {  10.*] 

(Additional  Syllaiitt  hy  Editorial  Staff.) 

.  Lewdness  (|  1*) — Elements  of  Offense — 
"Living  Tooetheb  in  Open  and  Notobi- 
ous  Adultert." 

The  courts,  when  called  upon  to  determine 
'hat  constitutes  the  state  of  "living  together 
I  open  and  notorious  adultery,"  have  defined  it 

9  the  state  of  cohabiting.  In  other  words,  the 
arties  must  dwell  together  openly  and  notori- 
asly,  upon  terms  as  if  the  conjugal  relntion 
listed  between  them.  There  must  be  an  habit- 
al  illicit  intercourse  between  them. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
ent  Dig.  |§  1-4;  Dec.  Dig.  {  l.'l 

Appeal  from  District  Court,  Garrlng  Coun- 
r ;   R.  McMilllan,  Judge. 

Sam  Harris  was  convicted  of  adultery  and 
ppeals.    Affirmed. 

R.  T.  Jones  and  Carr  &  Field,  all  of  Pauls 
alley,  for  plalntUT  in  error.  Chas.  West 
tty.  Gen.,  C.  J.  Davenport,  Asst  Atty.  Gen., 
)r  the  State. 

DOTLE,  P.  J.  The  plaintUT  in  error,  Sam 
[arris,  and  Eva  Baker,  were  Jointly  Inform- 
]  against,  and  by  a  verdict  of  a  Jury  found 
uilty  of  adultery.  Said  crime  was  alleged 
>  have  been  committed  by  living  together  in 
len  and  notorious  adultery.  The  Jury  fixed 
le  punishment  of  plaintiff  in  error  at  a 
!rm  of  two  years  In  the  state  penitentiary 
Dd  thti  punishment  of  Eva  Baker  at  a  fine 


of  $1.    From  the  Judgment  and  sentence  en- 
tered against  him,  Sam  Harris  appeals. 

[1,2]  There  is  but  a  single  question  pre- 
sented by  the  record  for  our  determination; 
that  Is,  the  sufHciency  of  the  evidence  to  sup- 
port the  verdict  The  evidence  shows  that 
Eva  Baker  was  the  stepdaughter  of  Sam  Har- 
ris, who  married  her  mother  when  she  was 
about  6  years  of  age.  In  1006  or  1907,  Eva 
Baker  gave  birth  to  an  illegitimate  child.  In 
December,  1911,  she  gave  birth  to  another 
illegltlmnte  child. 
Ed  Parks  testified,  in  snlratance: 
"I  live  southwest  of  Pauls  Valley;  have 
charge  of  the  road  camp;  was  formerly  deputy 
sheriff  and  count/  commissioner.  Sam  Harris 
and  Eva  Baker  lived  together  from  June,  litll, 
until  January  in  a  bouse  on  the  Taylor  place: 
saw  Eva  Baker  about  the  Ist  of  October,  and 
she  looked  as  if  she  would  be  confined  in  a 
month  or  twa  Never  saw  Mrs.  Harris  around 
there." 

Wash  Lemmons  testified  that  he  knew  Sam 
Harris  and  his  family.  Eva  Baker  and  her 
child  were  living  with  them  In  1911.  Harris 
bought  a  spring  crop  on  the  Taylor  place, 
about  three  miles  from  bis  home  place,  and 
moved  enough  furniture  to  keep  house  witli, 
and  Eva  Baker  went  to  live  there.  Harris 
spent  about  one-fourth  of  his  time  there; 
did  not  see  Mrs.  Harris  there;  noticed  that 
the  woman  was  in  a  delicate  condition. 

John  McCarty  testified  that  he  had  a 
store  at  McCarty,  and  was  a  farmer  and 
stock  raiser.  Mrs.  Harris  was  In  the  store 
one  day  and  said  that  she  and  Sam  had  sep- 
arated. 

J.  A.  Dunn  testified  that  six  years  ago  Sam 
Harris  and  his  family  lived  on  his  place,  and 
Harris  bad  another  place  about  three  miles 
away,  where  Eva  Baker  stayed,  and  at  times 
Harris  stayed  at  both  places;  that  In  1911 
Harris  bought  the  crop  on  the  Taylor  place, 
and  be  and  Eva  Baker  moved  on  and  lived 
there  for  several  montbs ;  that  be  heard  all 
kinds  of  talk  about  them,  and  heard  different 
people  say.  they  were  living  together  as  man 
and  wife;  that  he  heard  remarks  about 
Harris  keeping  two  or  three  houses  around 
there;  and  that  it  looked  strange  that  these 
women  could  not  all  live  in  one  house. 

Pink  Duncan  testified  to  substantially  the 
same  facts. 

Dr.  E.  Sullivan  testified  that  he  was  a 
practicing  physician ;  that  in  December,  1911, 
he  met  a  woman  who  gave  her  maiden  name 
as  Eva  Baker;  that  on  a  phone  message  he 
went  to  the  Taylor  place,  and  there  delivered 
a  woman  of  a  child.  He  made  a  memoran- 
dum of  the  woman's  age,  maiden  name,  num- 
ber of  children,  and  place  and  date  of  birth ; 
the  woman  gave  h^r  name  as  Harris;  maiden 
name  as  Eva  Baker ;  age  26  years ;  that  the 
memorandum  is  on  file  at  the  state  board  of 
health  at  Oklahoma  City.  Sam  Harris  was 
there  and  said  that  he  was  the  father  of  the 
child,  and  that  the  woman  was  his  wife. 

For  the  defense  Sam  Harris'  sister,  AUle 
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Halstead,  and  her  son  Arthur/  Sam  Harris' 
wife,  the  mother  ot  Eva  Baker,  and  Henry 
Tucker,  son-in-law  ot  Sam  Harris,  testified 
that  they  had  never  noticed  any  improper 
sonduct  on  the  part  of  Sam  Harris  and  Eva 
Baker,  or  conduct  Indicating  improper  re- 
lations. 

Sam  Harris,  as  a  witness  in  his  own  be- 
half, testified  that  his  family  consisted  of  his 
wife  and  six  children  and  a  stepdaughter, 
Eva  Baker;  that  he  was  married  20  years; 
that  when  Eva  Baker  was  20  years  old  she 
gave  birth  to  an  illegitimate  child,  and  that 
he  did  not  know  who  was  the  author  of  her 
ruin;  that  6  years  later,  on  the  Taylor  place, 
she  gave  birth  to  another  child;  that  Dr. 
Sullivan  waited  on  her,  and  he  paid  him  for 
his  serrlcee.  He  denied  stating  that  he  was 
the  father  of  the  child,  and  denied  having 
had  improper  relations  of  any  kind,  at  any 
time,  or  at  any  place  with  his  stepdaughter, 
Eva  Baker. 

The  prosecution  in  this  case  was  not  com- 
menced upon  the  complaint  of  the  wife  of 
the  plaintiff  In  error,  Sam  Harris.  It  is 
insisted  that  the  verdict  and  Judgment  is  not 
supported  by  the  evidence,  in  that  there  was 
no  evidence  tending  to  show  that  the  defend- 
ants were  "living  together  in  open  and  no- 
torious adultery."  The  statute  in  question 
provides  that: 

"Prosecution  for  adultery  can  be  commenced 
and  carried  on  against  either  of  the  parties  to 
the  crime  only  by  hie  or  her  own  husband 
or  wife,  as  the  case  may  be,  or  by  the  husband 
or  wife  of  the  other  party  to  the  crime:  Pro- 
vided, that  any  person  may  make  complaint 
when  persons  are  living  together  in  open  and 
notorious  adultery."     Section  2431,  Rev.  I^aws. 

A  careful  consideration  of  the  testimony 
satisfies  us  that  it  cannot  reasonably  be  said 
that  there  was  no  evidence  tending  to  prove 
that  the  defendants  were  "living  together  in 
open  and  notorious  adultery."  In  Kitchens  v. 
State,  10  Okl.  Cr.  603,  140  Pac.  619,  it  is 
said: 

"In  a  prosecution  for  adultery,  positive  evi- 
dence of  the  direct  fact  is  not  required.  To 
require  positive  evidence  alone  would  be  to 
give  immunity  to  practically  all  offenders.  Usu- 
ally presumptive  evidence  alone  is  obtainable, 
and  the  fact  of  carnal  intercourse  is  inferred 
from  circumstances  that  lead  to  it  by  fair  in- 
ference as  a  necessary  conclusion." 

[S]  The  courts,  when  called  upon  to  de- 
termine what  constitutes  the  state  of  "living 
together  in  open  and  notorious  adultery," 
have  defined  it  as  the  state  of  cohabiting.  In 
other  words,  the  parties  must  dwell  togeth- 
er openly  and  notoriously,  upon  tO'ms  as  if 
the  conjugal  relation  existed  between  them. 
There  must  be  an  habitual  illicit  intercourse 
lietweeu  them.  The  plain  and  manifest  pur- 
pose of  the  legislature  in  the  enactment  of 
the  provision  of  the  Penal  Code  defining  adul- 
tery and  prescribing  the  manner  in  which 
prosecutions  therefor  may  be  commenced 
was  to  guard  and  protect  the  public  morals 
by  erecting  barriers  which  vicious,  lewd,  and 


lasdvions  married  persons  may  not  safely 
pass.  The  object  of  the  proviso  was  to  pro- 
hibit the  public  scandal  and  disgrace  of  the 
living  together  of  such  persons  notoriously 
in  illicit  intimacy,  which  outrages  public 
decency  by  providing  that  any  person  other 
than  tile  husband  or  wife  of  either  party 
may  make  complaint  In  the  case  at  bar  the 
defendants  did,  as  we  think  the  evidence 
shows,  live  together  in  open  and  notorious 
adultery. 

It  follows  that  the  Judgment  should  be  and 
the  same  Is  hereby  affirmed. 

FUBMAN  and  ARMSTBONG,  JJ.,  concur. 

''°°'™"  (47  Okl.  1) 

MOSS   T.  HUNT.     (No.  6057.) 
(Supreme  Court  of  Oklahoma.     Oct  13,  1914. 
Rehearing  Denied  Jan.  9,  1915.) 

(8ylUibu$  Iv  the  Court.) 

1.  ELECTIONB     ({     295*)— CONTBST— Baixotb— 
EiVIDENCE. 

In  a  contest  proceeding  involving  the  le- 
gality of  certain  votes  cast  in  precinct  6  in 
Wagoner  county,  evidence  was  introduced  show- 
ing such  disregard  of  the  law  and  irregularity 
by  the  election  officials  in  making  and  signing 
the  certificate  of  returns  as  to  warrant  the 
court  in  permitting  the  ballots  introduced  in 
evidence.  Held,  there  were  sufficient  facts  and 
circumstances  tending  to  identify  the  ballots 
in  question  to  warrant  the  court  in  permitting 
the  same  introduced  in  evidence  for  the  purpose 
of  counting. 

[Bjd.    Note.— For   other   cases,   see  .Elections, 
Cent  Dig.  ${  297-299;  Dec.  Dig.  |  295.*] 

2.  Elections  (S  295*)  —  Contest  —  Cocirrr 

JUDOK— SDTTICIENCT    OF    EVIDENCE. 

In  a  contest  proceeding  over  the  office  of 
county  judge  of  VVagoner  county,  it  was  con- 
tended by  plaintiff  tuat  at  the  general  election 
of  1913  the  total  vote  cast  at  said  election  in 
precinct  5  for  all  candidates  for  said  office  was 
88 ;  that  he  received  37  and  defendant  received 
39,  and  the  Socialist  candidate  11  votes;  that 
there  was  one  mutilated  ballot.  Plaintiff's  evi- 
dence strongly  tends  to  sustain  his  conten- 
tion. Defendant  contended  there  were  98  votes 
cast;  that  he  received  52,  plaintiff  36,  and  the 
Socialist  10.  The  ballots  were  introduced  in 
evidence,  and  after  a  recount  thereof,  in  connec- 
tion with  the  examination  of  the  ballot  stubs, 
the  court  found  defendant's  contention  to  be 
true.  Beid,  there  was  sufficient  evidence  rea- 
sonably tending  to  sustain  the  finding  of  the 
court,  and  its  judgment  will  not  be  reversed 
on  appeal. 

[Ed.    Note. — For  other   cases,   see   Elections, 
Cent  Dig.  {§  297-299 ;  Dec.  Dig.  {  295. •] 

3.  Elections   (S§  194,  295*)  —  "Mutilated 
Ballot"— Sufficiency  of  Evidence. 

In  precinct  7  in  said  county,  there  were  25- 
votes  cost  for  plaintiff  and  5  for  defendant  up- 
on which  no  names  of  candidates  for  the  offi- 
ces of  justice  of  the  peace  and  constable  on  the 
Republican  ticket  were  printed.  At  the  sug- 
gestion of  one  of  the  election  officers,  the  voters 
of  these  ballots  wrote  the  names  of  one  Taylor 
and  Clark  for  the  offices  of  justice  of  the  peace- 
and  constable,  respectively.  The  court  found 
that,  in  pursuance  to  a  common  understanding, 
that  said  votes  were  cast  for  a  person  for  each 
of  said  offices  who  was  not  entitled  to  run. 
in  said  election,  and  with  the  purpose  and  in- 
tention of  so  marking  and  distmguiahing  their 
ballots,  tliat  they  would  be  counted  in  violation 
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of  law  for  a  person  who  was  not  entitled  to 
have  said  ballots  so  counted.  That  part  of 
aection  3086,  Rev.  Laws  1910,  relative  to  mu- 
tilated ballots,  reads:  "Ballots  bearing  any 
mark  as  a  distingoishing  mark  shall  not  be 
counted."  Held  that,  when  the  facts  and  cir- 
cumstances show  that  an;  voter  so  marks  or 
writes  un  his  ballot  with  the  intention  of  dis- 
tinguishing it,  the  same  becomes  mutilated, 
within  the  purview  of  said  section,  and  should 
not  be  counted.  Held,  further,  there  are  suffi- 
cient facts  and  circumstances  reasonably  tend- 
ing to  snstain  the  finding  of  the  court. 
.  [Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  t{  166,  167,  297-299;  Dec.  Dig.  {} 
194,  295.*] 

Error  from  District  Conrt,  Wagoner  Coun- 
ty ;    Summers  Hardy,  Judge. 

Quo  warranto  by  W.  B.  Moss  against  W. 
T.  Hunt.  Judgment  for  defendant,  and  plaln- 
tUt  brings  error.    Affirmed. 

See,  also,  40  OU.  20,  136  Pac.  282. 

Robert  F.  Blair,  of  Wagoner  (Heniy  M. 
Brown,  of  Wagoner,  dt  counsel),  for  plalntUF 
In  error.  Thomas  H.  Owen  and  Joseph  O. 
Stone,  both  of  Muskogee,  for  defendant  In 
error. 

RIDDLE,  J.  This  case  presents  error  from 
the  district  court  of  Wagoner  county,  where- 
in judgment  was  rendered  In  favor  of  defend- 
ant In  error,  defendant  below,  in  a  quo  war- 
ranto proceeding,  involving  the  office  of  coun- 
ty Judge  and  sheriff.  PlalntlCf,  in  substance, 
alleged  in  his  petition  that  he  was  a  candi- 
date for  the  office  of  county  judge  of  said 
county  as  nominee  of  the  Republican  party ; 
defendant  was  a  candidate  for  said  office  as 
nominee  of  the  Democratic  party ;  that  E.  L. 
Moore  was  a  candidate  for  the  nomination 
of  the  Socialist  party;  that  at  the  election 
held  November  5,  1913,  there  were  cast  for 
said  office  of  county  judge  2,332  votes,  of 
which  plaintiff  received  928,  defendant  917, 
and  Moore  483;  that  plaintifiT  was  duly  and 
legally  elected  to  said  office;  that,  notwith- 
standing plalnttflfs  election  to  said  office, 
the  county  election  board  wrongfully  and  un- 
lawfully declared  defendant  to  be  elected, 
and  Issued  to  him  a  certificate  of  election. 
Be  alleges  that  the  certificate  made  and  re- 
turned by  the  precinct  election  board  In  pre- 
cinct No.  5  fails  to  state  the  truth  in  regard 
to  the  votes  cast  at  said  precinct;  that  Pre- 
cinct Inspector  F.  B.  Wertz  caused  the  coun- 
ters to  sign  the  certificate  required  by  law  In 
blank  before  the  votes  were  counted,  and  re- 
quired them  to  leave  the  certificates  and  tal- 
ly sheets  In  bis  possession  in  this  condition; 
that  said  Wertz  wrongfully,  fraudulently, 
and  unlawfully  did  change  and  cause  to  be 
changed  said  tally  sheets  and  certificates, 
and  did  write  Into  them  a  false  return  of  the 
votes  cast  in  said  precinct,  showing  34  votes 
for  plaintiff,  when  in  truth  and  in  fact  be 
received  37,  and  by  showing  50  votes  for  de- 
fendant, when  In  truth  he  received  only  39; 
that  said  county  election  board  canvassed 
said  returns  as  thus  shown.    He  prays  that 


he  have  judgment  of  the  court,  declaring  him 
duly  elected  county  Judge  of  said  county. 
Defendant  filed  his  answer,  consisting  of  a 
general  denial,  and  alleging  that  in  precinct 
7  a  large  number  of  ballots  were  mutilated 
and  were  counted  In  favor  of  plaintiff,  when 
In  truth  and  fact  said  ballots  were  Illegal  and 
should  not  have  been  counted.  To  this  an- 
swer, a  reply  was  filed.  Upon  the  issues 
thus  made,  the  case  proceeded  to  trial  before 
the  Honorable  Summers  Hardy,  special  Judge, 
on  November  22,  191S.  A  large  volume  of 
testimony  was  introduced,  Including  the  bal- 
lots from  several  precincts,  among  them  be- 
ing precincts  Nos.  6  and  7,  two  of  the  prin- 
cipal precincts  In  controrersy.  By  agree- 
ment of  all  parties,  the  contest  over  the  of- 
fice of  sheriff  of  said  county  was.  In  effect, 
consolidated  with  this  cause;  and  the  evl- 
drace,  in  so  far  as  applicable,  should  apply 
to  the  Issues  In  that  case. 

[1-S]  At  the  conclusion  of  the  evidence,  the 
court  made  separate  findings  of  fact  and  of 
law,  finding  both  issues  in  favor  of  defend- 
ant The  propositions,  as  stated  by  counsel 
for  plaintiff,  submitted  for  bur  consideration 
for  reversal  of  this  cause,  are: 

"(1)  The  evidence  establishes  beyond  contro- 
versy that  plain  tiS  received  S7  votes  and  de- 
fendant received  39  votes  at  precinct  5,  and  the 
court  committed  reversible  error  in  refusing  to 
so  find  and  decide.  (2)  The  court  committed 
reversible  error  in  permitting  counsel  for  de- 
fendant to  introduce  in  evidence  the  ballots 
from  precinct  5,  without  first  requiring  him 
to  establish  by  a  burden  of  the  proof  that  said 
ballots  were  the  same  ballots  which  bad  been 
cast  and  in  the  same  condition  when  offered 
in  evidence  as  when  cast  by  the  electors  and 
counted  b^  the  counters.  (3)  There  is  no  legal 
evidence  m  this  record  reasonably  tending  to 
support  the  findings  of  the  court  that  plaintiff 
received  36  votes  and  defendant  received  52 
votes  and  the  Socialist  candidate  received  9 
votes,  and  the  court  committed  reversible  er- 
ror In  so  finding." 

These  propositions^  require  the  considera- 
tion of  the  evidence.  We  have  carefully 
read  the  excerpts  of  the  testimony  in  the 
.briefs  of  counsel  for  both  parties  and  have 
read  the  entire  record  upon  the  contested 
points.  The  first  question  presented  for  our 
consideration  is  as  to  whether  or  not  there  Is 
any  evidence  tending  to  sustain  the  court's 
ruling  in  admitting  the  ballots  in  evidence 
from  precinct  No.  6;  In  other  words,  wheth- 
er or  not  said  ballots  had  been  sufficieutly 
Identified  as  the  ballots  cast  at  said  box. 
While  the  testimony  is  anything  but  satis- 
factory, yet,  from  the  facts  and  circumstanc- 
es before  the  trial  court,  we  are  of  the  opin- 
ion that  there  was  sufficient  evldeuce  to 
warrant  the  ruling  of  the  court  In  holding 
that  the  ballots  sought  to  be  introduced  and 
counted  from  precinct  5  were  the  identical 
ballots  cast  for  the  office  of  cotmty  judge  in 
said  precinct  We  must  presume  that  the 
ruling  of  the  court  in  this  respect  was  cor- 
rect; and  the  burden  is  on  the  party  chal- 
lenging the  correctness  of  this  ruling ;    and 
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as  we  say,  from  the  facts  and  drcnmstances 
before  the  trial  court,  we  are  not  prepared 
to  say  that  there  was  not  saffldent  evidence 
before  the  court  to  warrant  the  action  of 
the  court.  The  court,  having  admitted  the 
ballots  in  evidence  for  the  purpose  of  count- 
ing them,  the  question  arises:  Is  the  finding 
of  the  court  upon  this  contested  point  rea- 
sonably sustained  by  the  evidence? 

There  were  many  facts  and  circumstances, 
Including  some  physical  facts,  which  indi- 
cate to  us  that  the  ruling  of  the  court  in 
this  regard  was  against  the  weight  of  the 
evidence.  Were  we  authorized  to  weigh 
the  evidence,  we  should  be  inclined  to  find 
this  Issue  in  favor  of  plaintiff.  The  contest 
over  this  precinct  was  as  to  whether  or  not 
the  entire  vote  cast  was  88  or  98.  It  Is  ad- 
mitted that  the  total  vote  cast  for  the  ofiSce 
of  Corporation  Commissioner,  including  the 
Democratic  Republican,  and  Socialist  votes 
in  precinct  No.  6,  was  90;  that  the  total 
vote  cast  for  the  office  of  United  States 
Senator  by  the  three  parties  was  90;  that 
the  total  vote  cast  for  the  office  of  Congress- 
man at  large  by  the  three  parties  was  90; 
and  there  are  other  circumstances  tending 
to  show  that  88  or  90  votes  were  all  that 
were  cast  in  said  precinct.  This  was,  In  ef- 
fect, the  testimony  of  Mr.  Thompson,  the 
Judge  of  said  prednct,  and  one  Lomaz,  the 
Socialist  watcher.  Notwithstanding  this  tes- 
timony, which  seems  to  us  to  be  reliable  and 
somewhat  of  a  conclusive  effect,  the  court 
had  before  it  the  ballots  and  the  stubs  from 
which  they  bad  been  torn,  together  with  all 
the  witnesses;  had  an  opportunity  to  ob- 
serve their  demeanor  on  the  witness  stand, 
their  manner  of  testifying,  their  interest  or 
lack  of  Interest ;  and  from  all  the  facts  and 
circumstances.  In  evidence,  the  court  held 
that  there  were  52  votes  cast  for  defendant 
and  only  36  for  plaintiff.  It  must  be  admit- 
ted, under  the  record  in  this  case,  that  there 
is  suffldent  evidence  reasonably  tending  to 
sustain  the  finding  of  the  trial  court,  and 
under  the  settled  rule  of  this  court  we  are- 
not  at  liberty  to  disregard  the  finding  of  the 
court  By  adding  to  the  number  of  votes 
which  it  is  conceded  the  respective  parties 
feceived,  the  vote  which  the  court  finds  from 
the  evidence  that  the  respective  parties  re- 
ceived in  prednct  5,  would  show  defendant 
to  have  been  elected  by  one  majority.  This 
case  was  before  this  court  (Moss  v.  Hunt,  40 
Okl.  20,  135  Pac.  282)  upon  appeal  from  a 
Judgment  of  the  trial  court  sustaining  a  de- 
murrer to  plaintiff's  evidence.  In  an  opin- 
ion by  Chief  Justice  Hayes,  the  Judgment  of 
the  trial  court  was  reversed.  The  court  uses 
the  following  language: 

"The  irregularities  of  the  election  officers  in 
precinct  5  relative  to  the  handling  of  these  bal- 
lots after  they  were  counted  by  the  official 
counters  in  connection  with  all  the  circum- 
stances of  this  case  are,  in  our  view,  sufficient 
to  discredit  their  character  as  the  best  evi- 
dence. We  think,  under  the  circumstances, 
they  may  be  considered ;  but  it  is  a  question  of 


fact  for  the  jnry  or  the  court  sitting  as  a  trier 
of  the  facta  to  determine  whether  they  are  the 
identical  ballots  cast  by  the  voters  of  this  pre- 
cinct, and  to  determine  wliether  the  neater 
weight  shall  be  given  to  the  tmllots  or  the  evi- 
dence of  the  election  judges  and  the  bystanders, 
who  testified  as  to  the  result  either  as  ascer- 
tained by  them  from  the  tally  sheets,  or  as  stat- 
ed by  the  election  inspector  at  the  close  of  the 
canvass.  Upon  a  demurrer  to  the  evidence, 
the  weight  of  conflicting  evidence  cannot  be 
weighed,  and  for  this  reason  we  think  the  trial 
court  committed  error  in  sustaining  the  demur- 
rer to  the  evidence,  and  the  judgment  of  the 
trial  court  Is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  tliis 
opinion." 

It  seems  tliat  the  trial  ooort  baa  conform- 
ed to  the  opinion  rendered  therein,  and  has 
weighed  the  evidence  and  dedded  In  favor 
of  plaintiff ;  and  to  fail  to  adhere  to  its  Judg- 
ment would,  in  effect,  overmle  many  deci- 
sions of  this  court  and  disregard  a  settled 
and  sound  prlndple  of  procedure. 

Under  the  last  proposition.  It  is  contended 
by  plaintiff  that  the  25  ballots  cast  for  plain- 
tiff and  the  5  cast  for  defendant  in  precinct 
7  were  not  mutilated  or  distinguished  by  the 
voters,  and  that  the  court  committed  prejndi- 
dal  error  in  so  holding  and  In  failing  to 
count  these  ballots.  The  undisputed  fftcts 
show  that  the  ballots  furnished  this  precinct 
had  no  names  printed  thereon  for  the  office  of 
Justice  of  the  peace  and  constable  on  the  Re- 
publican ticket;  in  fact,  there  was  no  one 
nominated  in  this  prednct  by  the  Republi- 
can party  for  dther  of  these  offices,  and  for 
this  reason  there  were  no  names  of  any  can- 
didates printed  on  the  ticket  for  either  of 
these  offices.  It  seems  that  the  question  arose, 
after  the  polls  had  been  opened  in  prednct  7, 
as  to  what  should  be  done  in  regard  to  voting 
for  a  candidate  for  constable  and  justice  of 
the  peace.  It  appears  that  one  of  the  elec- 
tion officers  advised  the  voters  that  tbey 
could  write  in  names  of  the  parties  to  be  vot- 
ed for  for  these  offices.  On  25  of  the  ballots 
cast  for  plaintiff  and  6  of  the  ballots  cast 
for  defendant,  there  were  written  in  the 
blank  spaces  the  names  of  Clark  and  Taylor, 
for  constable  and  justice  of  the  peace,  re- 
spectively. The  trial  court  excluded  ttiese 
ballots,  and  held  they  were  mutilated  and 
were  Illegal.  The  court  made  the  following 
finding: 

"At  precinct  No.  7  the  total  vote  as  discloaed 
by  a  recount  shows  as  follows :  Moss  37 ;  Hunt 
26;  Casaver  20;  Long  18.  Upon  a  recount  of 
these  ballots  it  appeared  that  of  the  votes  cast 
a  great  number  had  written  on  the  face  thereof 
various  words,  indicating  an  intention  upon  the 
part  of  the  voters  to  vote  for  one  Clark  and 
one  Taylor  as  candidates  of  the  RepuUicaa 
party  for  justice  of  the  peace  and  constable  of 
that  precinct.  The  names  of  Clark  and  Taylor 
were  spelled  in  various  ways,  and  one  ballot, 
instead  of  containing  the  names  of  candidates, 
had  written  in  pencil  the  words  'justice  of  tlie 
peace'  and  'constable.'  Upon  the  face  of  the 
recount  as  above  outlined,  the  defendant  Hant 
is  shown  to  have  been  elected  to  the  office  of 
county  judge,  and  the  plaintiff  Casaver  is 
shown  to  have  been  elected  to  the  office  of  sher- 
iff. If  the  votes  in  No.  7,  which  are  called  io 
question,  be  sustained  as  legal  ballots,  then  the 
result  will  be  as  just  stated.     If  they  be  dr- 
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clared  illegal,  both  defendants  will  be  entitled 
to  recover.    •    •    • 

"Clark  and  Taylor,  nor  either  of  them,  had 
l>een  nominated  b;  the  Repnblican  party,  nor 
had  their  names  been  placed  upon  the  ballot  a* 
nonpartisan  candidates,  and  they  were  not  en- 
titled under  the  law  to  run  in  said  election,  nor 
to  have  the  electors  cast  their  votes  for  them,. 
There  is  no  proof,  in  fact,  that  any  such  per- 
sons existed. 

"It  is  apparent  from  the  testimony  that  the 
voters  casting  the  marked  ballots  did  so  in  pur- 
snance  of  a  common  understanding  between 
themselves  and  at  the  suggestion  of  one  of  the 
election  officials  that  they  would  vote  for  a 
person  for  each  of  said  offices  who  had  not  le- 
gally become  a  candidate  and  who  was  not 
entitled  to  run  in  said  election  for  said  office, 
and  with  the  purpose  and  intention  of  so  mark- 
ing and  distinguishing  their  ballots  that  they 
would  be  counted  in  violation  of  law  for  a 
person  who  was  not  entitled  to  have  said  bal- 
lots so  counted." 

The  court  then  proceeds  to  construe  certain 
proTlaionB  of  the  Constitution  and  election 
laws,  and  h<Aia  that  all  ballots  upon  which 
names  of  Clark  and  Taylor  are  written  are 
Illegal,  as  stated.  The  court  construes  the 
provisions  of  the  Constitution  and  the  laws 
enacted  in  pursuance  thereof,  providing  for 
tbe  nomination  of  candidates  for  all  offices, 
to  he  maftdatory ;  and  that  no  one  Is  entitled 
to  have  bis  name  appear  upon  the  ticket  at 
the  general  election  who  was  not  the  regular 
nominee  of  his  party,  or  who  obtained  the 
light  to  have  his  name  placed  upon  the  ticket 
by  reason  of  having  been  nominated  by  peti- 
tion in  the  manner  provided  by  law;  and 
that,  as  neither  Clark  nor  Taylor  bad  been 
nominated  In  either  manner,  tbere  was  no 
authority  for  either  of  them  to  be  a  candi- 
date, and  hence  writing  their  names  upon  the 
ballots  was  unauthorized  and  illegal.  We  are 
of  the  opinion  that  the  provisions  of  the  Con- 
stitution and  the  election  laws  passed  in  pur- 
suance thereof  are  mandatory,  and  that  no 
one  can  be  a  candidate  and  have  a  right  to 
have  bis  name  placed  upon  tbe  ticket  at  any 
general  election  who  has  not  been  nominated 
^ther  at  the  primary  election  or  by  petition, 
as  provided  by  law,  except  under  certain  con- 
tingencies, where  the  committees  of  tbe  re- 
spective parties  are  given  tbe  power  to  select 
a  nominee;  and  no  doubt  it  was  intended  by 
the  framers  of  tbe  Constitution  that  these 
provisions  should  be  mandatory  and  strictly 
followed  and  enforced.  Tbe  determination  of 
this  question,  however,  is  not  ccxitrolling  in 
the  determination  of  tbe  point  as  to  whether 
or  not  tbe  ballots  In  precinct  7  were  muti- 
lated and  thereby  distinguished,  under  the 
provision  of  the  election  law  now  In  force 
and  which  was  In  force  and  controlling  at  the 
time  of  tbe  general  election  in  1912.  Had 
section  29,  c.  Ill,  p.  226,  Sess.  Laws  1910, 
become  a  law  and  had  l)een  in  force,  the  ques- 
tion would  be  simple  and  easy  to  solve ;  and 
it  would  be  very  clear  that  tbe  court  was 
correct  In  excluding  the  ballots  as  mutilated. 
This  section  provides: 

"No  mutilated  ballots  shall  be  deposited  in 
the  ballot  box  and  if  any  mutil&ted  ballots  shall 
be  found  therein,  they  shall  not  be  counted,  ex- 


cept for  the  purpose  of  ascertaining  tbe  total 
number  of  votes  cast  in  the  precinct.  All  muti- 
lated ballots  shall  be  returned  in  the  envelope 
marked  'Mutilated  Ballots.'  The  words  'Muti- 
lated Ballots'  as  used  in  this  section  shall  mean 
any  ballot  upon  which  appears  any  dcfscement, 
mutilation  or  distinguishing  mark  by  which  it 
could  be  identified." 

Under  this  section,  it  would  be  Immaterial 
as  to  the  intention  of  the  voter,  but  if  from 
any  mark  or  word  or  name  written  upon  tbe 
ballot  which  would  have  tbe  effect  to  distin- 
guish it,  then  it  would  be  a  mutilated  ballot 
In  other  words,  by  this  act  the  Legislature 
has  construed  the  act,  and  the  court  is  re- 
quired to  follow  such  construction ;  but  this 
section  never  became  effective,  and  the  law 
In  force  governing  the  election  In  question 
was  materially  different  That  part  of  sec- 
tion 8086,  Rev.  Laws  1910,  relating  to  muti- 
lated ballots,  provides:  "Ballots  bearing  any 
mark  as  a  distinguishing  mark,  shall  not  be 
counted." , 

We  are  of  tbe  oidnlon  that.  In  view  of  this 
language,  before  a  ballot  should  be  held  ille- 
gal as  mutilated,  tbe  facts  and  circumstances 
sbould  show  that  it  was  the  intention  of  the 
voter  to  so  mark  it,  in  order  that  it  might  be 
distinguished;  and  It  seems  that  the  intent 
of  the  voter  must  govern.  It  is  true  that 
it  Is  the  province  of  the  court,  or  a  Jury  try- 
ing tbe  case,  to  determine  tbe  intent  of  tbe 
voter  from  the  facts  and  circumstances,  in- 
cluding bis  acts,  and  the  character  of  tbe 
mark  or  other  writing  or  sign  made  on  the 
ballot  In  tbls  case  the  court  finds  that  the 
names  written  upon  tbe  ballots  were  written 
by  the  voters  with  tbe  intention  and  for  the 
purpose  of  distinguishing  such  ballots,  so  they 
would  be  counted  in  violation  of  law  for  a 
person  who  was  not  entitled  to  have  said 
ballots  so  counted.  We  are  unable  to  say 
that  the  facts  and .  circumstances  were  not 
sufficient  to  sustain  tbe  finding  of  tbe  court 
We  are  therefore  of  the  opinion  that,  in  view 
of  the  findings  of  the  court,  tbe  ballots  in 
question  were  mutilated,  and  they  were  il- 
legal. There  is  no  decision  of  this  court  con- 
struing the  statute  In  force  on  this  point  and 
governing  this  election,  yet  there  are  deci- 
sions of  similar  import,  and  we  cite  a  few 
below:  Town  of  Eufaula  v.  Gibson,  22  Okl. 
507,  98  Pac  565;  McClelland  v,  Erwin,  16 
Okl.  622,  86  Pac.  283 ;  Bloedel  v.  CromweU, 
104  Minn.  487, 116  N.  W.  947;  Weeks  v.  Kip, 
64  N.  J.  Law,  61,  44  Atl.  856 ;  Chamberlain 
V.  Wood,  15  S.  D.  216,  88  N.  W.  109,  66  L.  R. 
A.  187,  91  Am.  St  Rep.  674 ;  Elwell  v.  Corn- 
stock,  99  Minn.  261.  109  N.  W.  698,  7  L.  R. 
A.  (N.  S.)  621,  9  Ann.  Cas.  270. 

In  none  of  the  foregoing  decisions  was  the 
statute  under  consideration  tbe  exact  stat- 
ute which  is  in  force  in  this  state  and  gov- 
erned the  election  of  1912.  It  cannot  be 
doubted,  however,  that  the  statutes  which 
were  Involved  and  construed  by  the  courts  In 
tbe  foregoing  cases,  as  well  as  tbe  statute  un- 
der consideration,  were  all  enacted  for  the 
purpose  of  maintaining  the  secrecy  of  the 
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ballot,  to  the  end  that  fraud  and  corrupt  elec- 
tlona  might  be  prevented  and  the  purity  of 
the  ballot  upheld.  Maintaining  the  secrecy 
of  the  ballot  Is  simply  one  of  the  means  to 
thte  end ;  that  Is,  to  prevent  election  frauds. 
The  general  rule  is  that  the  voter  should  be 
held,  on  the  one  hand,  to  a  strict  performance 
of  those  things  which  the  law  requires  of 
him,  and,  on  the  other,  relieving  him  from 
the  consequence  of  a  failure  on  the  part  of 
the  election  officers  to  perform  their  duty  ac- 
cording to  the  letter  of  the  statute,  where 
such  failure  has  not  prevented  a  fair  election. 
McCreary,  on  Elec.  |  724;  Rampendahl  v. 
Cmmp,  24  Okl.  873,  105  Pac.  201.  We  do 
not  hold  that  where  election  officials  Inadvert- 
ently, or  otherwise,  fall  to  print  the  names  of 
a  regular  candidate  upon  the  ticket,  the  writ- 
ing of  the  names  of  such  candidate  upon  the 
ticket,  in  good  faith  by  the  voter,  would,  under 
our  statute,  constitute  a  mutilated  ballot  and 
render  the  same  Illegal.  But  we  hold  that 
there  are  sufficient  facts  and  circumstances 
in  this  case,  tending  to  support  the  finding 
of  the  court ;  and  that  the  court  having  held 
that  the  ballots  cast  In  precinct  7  and  upon 
which  certain  names  were  written  as  candi- 
dates for  the  offices  of  justice  of  the  peace 
and  constable  were  so  written  by  the  voters 
with  the  Intent  and  purpose  on  their  part  to 
have  said  votes  cast  Illegally,  and  counted  for 
persons  who  were  not  entitled  to  be  candi- 
dates, such  holding  will  not  be  reversed. 
While  the  court  does  not  specifically  hold  that 
such  names  were  written  on  the  ballots  with 
the  intention  to  write  a  distinguishing  mark 
thereon,  yet  we  think,  from  the  facts  found 
by  the  court,  the  intent  may  reasonably  be 
inferred  from  the  finding  the  court  made. 

For  the  foregoing  reasons,  the  Judgment  of 
the  trial  court  is  affirmed.  All  the  Justices 
concur. 


SHARP  V.  CITT  OF  GUTHRIE  et  al. 

(No.  6213.) 

(Supreme  Court  of  Oklahoma.    July  14,  1914. 

Rehearing  Denied  Jan.  9,  1015.) 

(SyTlahns  hy  the  Court.) 

1.  MtTSICIPAL  COBPOBATIONS   (J  721*)— pARKS 

—Dedication  —  Injunction  —  Action    by 

Taxpayer. 

Whore  pursuant  to  the  Act  of  May  2,  1890, 
c.  182,  26  Stat.  81,  and  Act  May  14,  1890.  c. 
207,  26  Stat.  109,  the  United  States,  acting 
through  town-site  trustees,  filed  with  the  reg- 
ister of  deeds  of  Logan  county,  a  plat  of  a  cer- 
tain tract  of  land  surveyed  into  streets,  alleys, 
lots,  and  blocks  and  known  as  the  town  site  of 
"Capitol  Hill,"  whereon  It  is  shown  that  a  part 
thereof  embracing  10.62  acres  was  desiKnated  as 
"Capitol  Park" ;  and  where  the  settlers  thereon 
thereafter  obtained  titles  to  said  lots  as  shown 
upon  said  plat,  some  of  which  abutted  on  said 
park;  and  where  with  intent  to  act  pursnant 
to  Act  May  2,  1890,  and  certain  instructions 
from  the"  land  office  said  trustees  on  July  21, 
1890.  made,  executed,  and  delivered  a  deed  to 
the  city  of  (luthrie,  of  which  said  Capitol  Hill 
was  then  and  still  is  a  part,  purporting  to  con- 
vey said  park  to  the  city;    and  where  the  city 


thereafter  took  possession  and  from  time  to 
tune  expended  a  large  sum  of  money  from  its 
public  funds  in  improving  the  same  as  a  park 
and  where  said  deed  was  afterwards  canceled,' 
and  on  AprU  3,  1913,  with  intent  to  effectuate 
the  trust  and  pass  the  title  to  said  park  from 
the  United  States  to  the  municipality,  the  Pres- 
ident of  the  United  States  made,  executed,  and 
delivered  to  the  city  of  Guthrie  a  deed  thereto 
pursuant  to  said  act— held,  that  such  was  in  le- 
gal effect  a  grant  by  the  United  States  to  the 
municipality  and  a  dedication  of  said  10.62 
acres  for  park  purposes,  and  that  an  action  will 
lie  m  favor  of  a  resident  taxpayer  of  the  mu- 
nicipality to  enjoin  its  diversion  from  those  pur- 
poses to  a  private  use. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gS  1542-1544;  Dec. 
Dig.  {  721.*J 

2.  Municipal  Cobpobattons-  ((  721*)— Pasks 

—Deeds— Tbust—Repudiah  OCT. 

Where  a  statute  empowers  a  oonveyance  of 
the  title  to  land  to  a  mnnicinality  for  park 
purposes  and  the  municipality  takes  title  there- 
to under  a  deed  made,  executed  and  delivered 
pursuant  thereto,  the  municipality  takes  in  like 
manner  as  if  said  statute  were  written  into  the 
deed,  and  where  the  statute  impresses  the  land 
thereby  conveyed  with  a  trust  the  municipaUty 
will  not  be  heard  to  repudiate  the  trust  or  be 
permitted  to  divert  the  property  to  another  use. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent   Dig.  {g   1542-1544;     Dec 

Error  from  District  Court,  Logan  County ; 
A.  H.  Huston,  Judge. 

Action  by  B.  G.  Sharp  against  the  City  of 
Guthrie  and  others.  Judgment  for  defend- 
ants, and  plalntlif  brings  error.  Reversed 
and  remanded,  with  direction. 

Hepburn  &  Chappell  and  Devereux  &  HIl- 
dreth,  all  of  Guthrie,  for  plaintiff  In  error. 
Dale  A  Bierer  and  Tibbetts  &  Green,  all  of 
Guthrie,  for  defendants  in  error. 

TURNER,  J.  On  May  23,  1913,  E.  G. 
Sharp,  plaintiff  in  error,  a  resident  taxpayer 
of  the  city  of  Guthrie,  in  the  district  court 
of  Logan  county,  sued  defendants  in  error 
in  effect  to  enjoin  the  city  from  conveying 
what  is  known  on  the  official  plat  of  the 
city  as  "Capitol  Park,"  to  the  Methodist 
University  for  the  sum  of  one  dollar.  THere 
was  trial  of  the  cause  to  the  court  and  Judg- 
ment for  defendants,  and  plaintiff  brings  the 
case  here. 

[1,21  He  assigns  that  the  court  erred  in 
refusing  to  grant  him  the  relief  prayed.  T*e 
record  discloses:  That  on  December  16, 
1891,  the  United  States,  pursuant  to  Acts  of 
May  2,  1890,  and  May  14, 1890,  acting  through 
town-site  trustees,  on  February  28,  1S98,  fil- 
ed with  the  register  of  deeds  .of  Logan  coun- 
ty a  plat  of  a  certain  tract  of  land  surveyed 
into  streets  and  alleys,  lots,  and  blocks,  and 
known  as  the  "Town  Site  of  Capitol  HIU," 
which  was  duly  recorded,  whereon  It  is 
shown  that  a  part  of  said  tract  consisting 
of  10.62  acres  was  designated  as  "Capitol 
Park."  That  at  that  time  the  United  States 
was  the  owner  in  fee  of  all  the  land  embrac- 
ed therein;    and   that  the  settlers  thereon 
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hereafter  obtained  titles  to  said  lots  as 
bown  npon  said  plat,  some  of  which  abutted 
m  said  park.  That  said  park  was  reserved 
lursuant  to  section  22  of  the  Act  of  May  2, 
890  (0.  S.  Comp.  St  1913,  S  5023),  the  per- 
Iment  part  of  which  reads: 

"  *  *  •  Provided,  that  hereafter  all  sarveys 
or  town  8itea  in  Baid  territory  shall  contain  res- 
rvations  for  parks  •  *  •  and  for  schools 
nd  other  public  purposes,  embraciuK  in  the  a^- 
regate  not  less  than  ten  or  more  than  twenty 
cres;  and  patents  for  such  reservations,  to  b« 
laintained  lor  such  purposes,  shall  be  issued 
>  the  towns  respectively  when  organized  as  mu^ 
icipalities." 

The  record  further  discloses:  That,  with 
stent  to  act  pursuant  thereto  and  certain 
astructions  from  the  General  Land  Office, 
be  town-site  trustees  of  Capitol  Hill  on 
uly  21,  1894,  made,  executed,  and  delivered 

deed  to  the  city  of  Guthrie,  of  which  Capi- 
}1  Hill  was  then  and  still  Is  a  part,  purport- 
ig  to  convey  said  park  to  the  city.  The 
ertinent  part  of  said  deed  reads : 

"Now,  therefore,  said  parties  of  the  first  part 
3  such  trustees  by  virtue  of  the  power  vested 
Dd  conferred  upon  them  by  tlie  terms  of  said 
:t,  and  the  aforesaid  instructions  from  the 
eneral  Land  Office,  by  these  presents,  do  grant, 
>nvey  and  confirm  unto  the  said  party  of  the 
>cond  part  all  the  following  lands  situated  in 
le  town  site  of  Capitol  HiU  of  Logan  county, 
id  territory  of  Oklahoma,  described  as  fol- 
iws :  [Here  the  land  in  question  is  described 
r  metes  and  bounds.]  To  have  and  to  hold 
ad  maintain  the  same  for  the  sole  and  separate 
9e,  beiiefit  and  purpose  of  a  public  park  for 
ablic  uses  and  no  other." 

That  thereupon  the  dtj  took  possession 
t  said  park  and,  after  the  creation  of  a 
srk  board,  expended  $2,600  of  the  public 
inds  of  the  dty,  raised  for  that  purpose, 
1  improving  the  same  as  a  park,  and  In 
K)8  voted  $180,000  in  bonds,  the  proceeds 
t  $30,000  of  which  was  used  in  paving  the 
:reets  through  and  around  said  park  and 
150,000  in  the  construction  of  a  convention 
all  within  its  -coaflnes.  It  later  appearing 
lat  said  deed  was  insufficient  to  effectuate 
le  trust  (22  h.  D.  867)  and  pass  the  tiUe 
lereto  to  the  munidpaUty,  on  April  3, 1913, 
deed  to  said  park  was  issued  by  the  Presl- 
ent  of  the  United  States  to  tlie  city,  the 
srtinent  part  of  which  reads: 
"Whereas  there  has  been  ■  deposited  in  the 
eneral  Land  Office  of  the  United  States  a  cer- 
ficate  of  the  register  of  the  land  office  at  Guth- 
e,  Okl.,  whereby  it  appears  tlmt  pursuant  to 
le  provisions  of  section  22  of  the  Act  of  May 

1890,  the  city  of  Guthrie,  Logan  county,  is 
ititled  to  a  patent  for  the  reservations  desig- 
ited  as  reserved  for  schools,  block  80,  contain- 
g  2.07  acres,  and  Capitol  Park,  containing 
).62  acres  aggregating  12.69  acres  on  the  of- 
dal  plat  of  the  town  site  of  Capitol  Hill, 
>w  a  part  of  the  city  of  Guthrie.  Now  know 
J  that  there  is  granted  by  the  United  States 
3to  the  said  city  of  Guthrie  the  tracts  of  land 
)ove  described;  to  have  and  to  hold  the  said 
acts  of  land,  with  the  appurtenances  thereof, 
ito  the  said  city  of  Guthrie,  and  to  its  suc- 
^ssors  forever." 

The  record  further  discloses  that  on  May 

1913,  a  contract  was  entered  Into  between 

le  city  and  the  Oklahoma  Methodist  Univer- 


sity in  which  the  latter  agreed  to  support  and 
maintain  perpetually  an  educational  insti- 
tution upon  said  park  as  a  standard  univer- 
sity of  high  class  and  grade;  that  there- 
after the  dty  of  Guthrie,  pursuant  to  an  or- 
dinance and  referendum  vote  of  the  people 
of  the  dty  for  the  express  consideration  of 
one  dollar,  made  and  executed  and  placed 
in  escrow  In  the  Guthrie  Savings  Bank  a 
warranty  deed  to  the  land  embraced  in  said 
park  "to  be  delivered  to  said  Methodist  Uni- 
versity of  Oklahoma  upon  the  procurement 
by"  it  "of  a  permanent  endowment  fund  of 
$250,000  in  money  or  securities  or  both,"  and 
when  the  same  was  sought  to  be  delivered 
this  suit  was  brought  to  enjoin  the  delivery 
of  said  deed  and  secure  its  cancellation.  Al- 
though a  dedication  by  a  deed  or  other  writ- 
ing is  unnecessary,  the  filing  of  the  plat  and 
the  execution  and  delivery  of  the  deeds 
aforesaid  was  conclusive  proof  of  a  dedica- 
tion of  the  tract  of  land  in  question  for  park 
purposes  and  a  conveyance  thereof  by  the 
United  States  to  the  dty  in  trust  to  the  use 
of  the  public  for  park  purposes  only.  In 
Davenport  v.  Buffington  et  al.,  97  Fed.  234, 
38  C.  C.  A.  453,  46  L  R.  A.  377,  the  facU 
were  that  in  1870  the  Cherokee  Nation  pass- 
ed an  act  reserving  a  tract  of  land  one  mile 
square  at  every  railroad  station  upon  its 
lands  and  authorized  the  prlndpal  chief  to 
appoint  commissioners  to  locate,  survey,  and 
sell  the  same  as  sites  for  towns.  This  was 
done  where  Ylnita  now  stands,  and  later 
lots  were  advertised  and  sold  as  shown  on 
said  plat,  which  was  duly  filed  and  approved 
by  the  National  Council  of  said  nation. 
Thereafter  said  council  created  "Downlng- 
vUle,"  a  munidpal  corporation,  which  took 
possession  and  control  of  the  streets,  alleys, 
and  pubUc  parks  as  shown  on  said  plat  and 
expended  money  on  said  parks,  as  here.  Aft- 
er a  lapse  of  some  23  years,  to  wit,  on  De- 
cember 4,  1896,  said  council  passed  another 
act  authorizing  the  town  commissioners  of 
that  nation  to  survey  and  plat  said  parks 
into  lota  and  sell  them,  which  was  done  aud 
possession  yielded  the  purchaser.  There- 
after a  resident  taxpayer  of  Downlngvllle, 
among  others,  set  forth  these  facts  and  aver- 
red the  Illegality  of  the  sale  and  that  the 
purchase  thereunder  was  void  and  prayed 
and  obtained  an  injunction  against  the  pur- 
chaser from  constructing  a  residence  on  the 
lot  so  purchased.  In  reviewing  the  action 
of  the  trial  court  on  the  demurrer  to  the 
petition,  the  court.  In  effect,  held  that  the 
fact  set  forth  was  in  legal  effect  a  grant  of 
this  land  In  controversy  by  said  nation  for 
the  use  of  the  public  for  park  purposes,  and 
that  a  resident  taxpayer  of  the  munidpaU- 
ty had  a  right  to  enjoin  its  diversion  from 
those  purposes  to  a  private  use.  The  court 
said: 

"The  designation  of  this  land  as  parks  or  com- 
mons on  the  plat  of  tjie  town  of  Downlngvllle, 
which  was  accepted  and  approved  by  the  nation 
in  1871,  waa,  in  legal  effect,  a  grant  of  the  land 
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for  the  exclusive  use  of  the  public  for  park  pur- 
poses, and  a  warranty  on  the  part  of  the  na- 
tion, which  owned  it,  that  it  would  never  claim 
or  use  it  for  any  other  purpose.  The  purchase 
of  lots  in  accordance  with  this  plat  by  the  in- 
habitants and  taxpayers  of  Downing^lle,  and 
their  imposition  upon  themselves  and  their  ex- 
penditure of  taxes  to  care  for  and  improve  the 
parks,  was  an  acceptance  of  this  grant  and 
covenant  Bell  t.  Atf.  &  P.  R.  Co.,  63  Fed.  417, 
419,  11  C.  C.  A.  271,  272:  Beatty  v.  Kurt*.  2 
Pet.  566,  683.  7  L.  Ed.  621.  527;  JacksonviUe 
T.  Jacksonville  R.  Co^  67  lU.  540,  542;  Le- 
Clercq  v.  Gallipolis,  7  Ohio,  pa«es  218,  221, 
pt  1  [28  Am.  Dec.  641];  PrtncevUle  v.  Auten, 
77  111.  325,  880;  Brown  v.  Manning,  6  Ohio, 
298,  27  Am.  Dec.  255.  After  the  mayor  and 
town  council  of  the  town  of  Downingville  was 
incorporated  by  the  Cherokee  Nation,  and  after 
it  took  possession  and  control  of  these  parks, 
this  grant  and  acceptance  became  a  threefold 
contract.  It  was  an  agreement  between  the 
nation  and  the  public — the  people  tor  whose  use 
the  title  of  the  parks  was  held — an  agreement 
between  the  mayor  and  the  town  council  of  the 
town  of  Downlngville  and  these  people,  and  an 
agreement  between  the  nation  and  the  munici- 
pality; and  all  parties  to  this  aereement  were 
equally  bound  to  hold  and  keep  the  land  em- 
braced within  these  partes  sacred  to  the  ex- 
clusive use  of  the  public  for  park  purposes." 

Deflning  the  interest  of  the  complaining 
taxpayer  In  the  parks  to  be  tbat  of  cestui 
que  trust  and  that  the  suit,  In  effect,  was  to 
preserve  and  enforce  a  trust,  the  court  said: 

"Now,  the  enforcement  of  trusts  is  one  of 
the  great  heads  of  equity  jurisdiction.  The 
land  in  these  parka,  if  it  was  really  dedicated 
to  the  use  of  the  public  for  park  purposes,  is 
held  in  trtist  for  that  use,  and  courts  of  equity 
always  interfere  at  the  suit  of  a  cestui  que 
trust  or  a  cestui  que  use  to  prohibit  a  violation 
of  the  trust,  or  a  destruction  of  the  right  of 
user.  The  appellee  Tarrant  is  one  of  the  cestuis 
que  use  for  whom  these  parks  are  held  in  trust, 
and  the  inevitable  conclusion  is  that  his  inter- 
est in  them  is  ample  to  enable  him  to  maintain 
a  suit  in  equity  to  prevent  their  diversion  to 
private  uses." 

It  would  serve  no  useful  purpose  to  cite 
any  considerable  number  of  authorities  In 
support  of  a  doctrine  so  well  established. 
But  see  U.  S.  v.  111.  Central  Ry.  Co.,  154  U. 
S.  225,  14  Sup.  Ct  1015,  38  h.  Ed.  971.  In 
Perry  Public  library  Ass'n  et  al.  v.  Lobsitz 
et  al.,  35  Okl.  576,  130  Pac  919,  the  facts 
were  that  the  dty  of  Perry  accepted  a  gift 
of  $10,000  from  Andrew  Carnegie  on  condi- 
tion tbat  the  city  pledge  Itself,  which  It  did, 
to  furnish  a  suitable  site  for  the  building 
and  maintenance  of  a  free  library  therein 
at  a  cost  of  not  less  than  $1,000  a  year.  Aft- 
er tbe  building  was  erected  and  tiie  library 
installed,  the  city  council  sought,  among  oth- 
er things,  the  possession  of  said  building  and 
to  establish  therein  offices  of  the  dty.  In  a 
suit  by  the  taxpayers  to  restrain  It  from 
so  doing,  In  the  syllabus  we  held: 

"That  the  title  to  said  building  was  not  ab- 
solute in  the  dty  free  of  any  conditions  and  re- 
strictions, but  that  the  city's  title  to  same  is 
that  of  a  trustee;  and  that  it  holds  same  for 
the  benefit  of  the  public;  and  tbat  a  court  of 
equity  has  jurisdiction  to  compel  the  execution 


of  the  trust  in  compliance  with  the  terms  of  the 
gift;  and  that  the  action  of  the  officers  of  the 
city  in  attempting  to  divert  the  building  or  a 
portion  thereof  to  the  above-named  uses  may  be 
enjoined  at  the  suit  of  resident  taxpayers  of 
the  dty  and  benefidaries  of  the  trust 

We  are  therefore  of  opinion  that  this  suit 
will  lie  In  favor  of  the  complaining  taxpayer, 
and  that  the  court  erred  in  refusing  to  per- 
petually enjoin  the  delivery  of  the  deed  by 
the  escrow  and  cancel  the  same  as  prayed. 
It  will  not  do  to  say  that  the  deed  executed 
by  the  president  of  the  municipality  conveys 
the  fee  unimpressed  with  a  trust,  and  hence 
the  dty  bad  a  right  to  sell  and  convey  the 
land  In  virtue  of  authority  granted  by  that 
part  of  Its  charter  which  reads: 

"It  shall  have  power  to  make  contracts,  to 
take  and  acquire  property,  by  purchase,  con- 
demnation or  otherwise,  necessary  for  the  pui>- 
lic  good  within  or  outside  of  the  dty  limits, 
and  to  own,  hold,  sell,  lease,  convey  or  other- 
wise dispose  of  any  real  or  personal  property 
within  or  outside  of  the  dty  limits." 

This  for  the  reason  tbat  the  statute  em- 
powering the  conveyance  of  tbe  title  to  the 
land  from  the  .United  States  to  the  munld- 
pallty  provided  the  same  should  be  for  park 
purposes,  and,  when  the  munldpality  took  ti- 
tle thereto  under  the  deed.  It  took  In  like  man- 
ner as  If  the  empowering  statute  were  written 
In  the  deed.  Hence,  as  the  empowering  stat- 
ute Impressed  the  land  conveyed  with  a  trust, 
by  accepting  the  deed  defendant  will  not  be 
heard  to  repudiate  ttie  trust  or  be  permitted  to 
appropriate  the  property  to  another  use.  22 
Am.  &  Eng.  Enc.  Law  1125;  DllL  on  Munia 
Corp.  {  675.  In  other  words,  as  stated  In 
Choate  T.  Trapp,  224  TJ.  S.  665,  32  Sup.  Gt 
566,  56  L.  Ed.  941:  "Patents  Issued  in  pOTsa- 
ance  of  statute  are  to  be  construed  In  con- 
nection with  the  statute.  •  •  • "  In  that 
case  the  Curtis  Act  exempted  to  certain  In- 
dians their  allotments  from  taxation,  bnt 
the  patent  said  nothing  about  it.  In  decla» 
ing  their  allotments  nontaxable,  tbe  conrt  In 
effect  bdd  that  that  part  of  said  act  exempt- 
ing said  lands  from  taxation  should  be  con- 
sidered as  If  written  Into  tbe  patent  See, 
also,  Allen  et  al.  v.  Trimmer,  Treas.,  144  Pac. 
796,  dedded  by  this  court  but  not  yet  offl- 
dally  reported.  Owen  et  aL  v.  City  of  Tulsa 
et  al.,  27  Okl.  264,  111  Paa  820,  relied  on  by 
defendant  In  error,  Is  not  In  point  here; 
There  we  held  that,  for  the  reason  the  deed 
to  the  dty  contained  no  clause  limiting  the 
title  or  nse  of  the  land  conveyed,  the  same 
could  be  sold  by  tbe  dty  In  virtue  of  power 
vested  in  the  dty  by  its  charter.  Here  we 
hold  that,  such  clause  appearing  in  the  deed, 
tbe  city  has  no  right  to  sell  In  virtue  of  the 
terms  of  Its  charter,  for  the  reason  that  tbe 
same  has  no  application  to  land  Impressed, 
as  here,  with  a  trust 

The  cause  Is  therefore  reversed  and  re* 
manded,  with  direction  to  grant  the  relief 
prayed.    All  the  Justices  concur. 
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(45  Okl.  338) 

BENNETT  t.  MEEK  rt  al     (No.  6372.) 

(Supreme  Court  of  Oklahoma.     Jan.  9,  181S.} 

(SyUabvM  by  the  Court.) 

Apfkai.  and  Esbob  ({  786*)— Frivolous  Ap- 

FKAi^— DiamssAL. 

Where,  upon  examination  of  the  petition 
in  error  and  motion  to  dismiss,  it  is  clearly  dis- 
closed that  the  appeal  is  manifestly  frivolous 
and  without  merit,  and  taken  for  delay,  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3128;    Dec  Dig.  S  78e.»J 

Error  from  County  (!:;ourt,  Oklalioma  Coun- 
ty;   John  W.  Hayson  Judge. 

Action  by  J.  M.  Meek  and  others  against 
S.  P.  Bennett  and  others.  Judgment  for 
plaintiffs,  and  defendant  Bennett  brings  er- 
ror.   Dismissed. 

Harris  &  NowUn,  of  Oklahoma  <I!lty,  for 
plaintiff  In  error.  W.  S.  Pendleton,  of  Shaw- 
nee, for  defendants  In  error. 

RIDDLE,  J.  The  parties  will  be  designat- 
ed here  as  they  were  in  the  trial  court 
Plaintiff  sued  defendants  in  the  court  below 
upon  a  promissory  note  in  the  sum  of  $300. 
Judgment  was  rendered  by  default  against 
all  defendants,  except  S.  P.  Bennett,  who  filed 
an  answer  consisting  of  a  general  denial. 
Plaintiff  filed  a  motion  for  judgment  on  the 
pleadings,  which  was  by  the  court  sustained. 
From  the  Judgment  thus  rendered,  defendant 
Bennett  prosecutes  error. 

It  a.ppe&n  from  the  petition  In  error  and 
motion  to  dismiss  that  there  Is  no  merit  in 
the  appeal ;  that  same  is  friyolons,  and  pros- 
ecuted for  delay.  It  was  said  by  this  court 
In  the  case  of  Sklrvln  v.  Bass  E^mlture  &  C. 
Co.,  143  Pac  190  (not  yet  olBcially  reported): 

"Where,  npon  the  examination  of  the  peti- 
tion in  error  and  the  motion  to  dismiss,  it  is 
clearly  disclosed  that  the  appeal  is  manifestly 
frivolous  and  without  merit,  the  appeal  will  be 
dUmissed."  Skirvin  v.  (Goldstein,  40  OkL  319, 
187  Pac  1176. 

Following  the  rule  laid  down  in  the  cases 
supra,  this  cause  should  be  dismissed ;  and 
It  Is  so  ordered.    All  the  Jtistlces  concur. 

(41  Okl.  U) 

LOVBTT  et  aL,  Greek  County  CJom'rs,  t. 

LANKFORD  et  aL    (No.  6069.) 
(Supreme  Conrt  of  Oklahoma.     Sept.  29,  1914. 

Rehearing  Denied  Jan.  9,  1916.) 

(8«ttabu»  iy  the  Court.) 

1.  Statcs  (I  191*)— Bakks  and  Bankhto— 
"Suit  Against  thk  State"  — Right  to 
Maintain. 

Plaintiffs  in  error  presented  their  claim  to 
the  bank  commissioner  and  the  banking  board, 
demanding  payment  oat  of  the  depositors'  guar- 
anty fund.  Payment  was  denied,  upon  the 
groand  that  such  deposit  was  not  protected  by 
said  fund.  Thereupon  petition  for  writ  of  man- 
damus was  filed  in  the  district  court  of  Okla- 
homa county.  Alternative  writ  was  issued, 
which,  on  final  hearing,  was  discharged,  and  er- 
ror is  prosecuted  to  this  court.  Held,  that  the 
bank  commissioner  and  the  banking  board  are 


a  part  of  the  executive  branch  of  the  state  gov- 
ernment, and  a  suit  in  mandamus,  seeking  ttf 
compel  said  officers  in  their  official  capacity  to 
allow  and  pay  said  claim  out  of  the  depositors' 
guaranty  fund,  is  a  suit  in  effect  against  the 
state,  and  cannot  be  maintained  without  the 
consent  of  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Oat. 
Dig.  §f  179-184 ;    Dec.  Dig.  g  191.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Suit  Against  the 
State.] 

2.  MANDAirns  (J  64*)— OirrciAi,  Acts— BXK»- 
ciSE  or  Discretion— Banks  and  Banking. 

The  bank  commissioner  and  the  banking 
board'  constitute  a  part  of  the  executive  branch 
of  the  state  government,  and  the  duties  devolv- 
ing upon  said  officials  require  the  exercise  of 
judgment  and  discretion.  Held,  in  the  absence 
of  allegation  and  proof  of  fraud,  or  arbitrary  ac- 
tion, their  decision  in  a  matter  within  their  Ju- 
risdiction will  not  be  reviewed  or  controlled  by 
a  writ  of  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  128,  129 ;   Dec.  Dig.  {  64.*] 

3.  Banks  and  Banking  (t  15*)— Ouabantt 
Fund — Countt  Deposits. 

The  facts  in  this  case  examined,  and  held 
to  bring  the  case  within  the  rule  announced  by 
this  court  in  the  case  of  Columbia  Bank  &  Trust 
Co.  V.  United  States  Fidelity  &  Guaranty  Com- 
pany, 33  Okl.  636,  126  Pac  656. 

[Ed,  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  12-17 ;  Dec  Dig.  1 16.*] 

(Additional  Syllaiut  by  Bdiiorial  Btaff.) 

4.  Banks  and  Banking  (8  15*)  —  "General 
Deposit"— Gdabawtt  Fund. 

Deposits  of  a  county,  made  pursuant  to 
Rev.  Laws  1910,  I  1540,  providing  for  ample 
security  and  directing  them  to  be  made  under 
strict  legislative  safeguards,  do  not  eome  within 
the  meaning  of  a  "general  deposit,"  protected 
by  the  depositors'  guaranty  fund,  created  pur- 
suant to  section  298  et  seq. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {f  12-17;  Dec.  Dig.  S 
15.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  General  Deposit] 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;   Geo.  W.  Clark,  Judge. 

Mandamus  by  Charles  W.  Lovett  and  oth- 
ers, County  Commissioners  of  Creek  County, 
against  J.  D.  Lankford  and  others,  compos- 
ing the  Banldng  Board  of  the  State,  and  the 
Farmers'  &  Merchants'  Bank  of  Sapulpa. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Affirmed. 

y.  S.  Decker,  0>.  Atty.,  of  Sapulpa,  Dale  & 
Bierer,  of  Guthrie,  Wm.  T.  HutcUngs,  of 
Muskogee,  and  Ledbetter,  Stuart  &  Bell,  of 
Oklahoma  City,  for  plaintiffs  in  error.  Charles 
West,  Atty.  Gen.,  and  Joa.  L.  Hull,  Asst 
Atty.  Gen.,  for  defendants  In  error. 


RIDDLE,  J.  This  proceeding  In  error  Is 
prosecuted  from  a  Judgment  of  the  district 
court  of  Oklahoma  county  in  favor  of  defend- 
ants. Plaintiffs,  as  commissioners  of  Creek 
county,  filed  their  petition  In  the  district 
court  against  the  state  banking  board  and  the 
Farmers'  &  Merchants'  Bank  of  Sapulpa, 
praying  for  a  writ  of  mandamus.    Defend- 
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•  •  •  The  bank  commissioner  shall  be  chair- 
man of  said  board.  Said  board  shall  have  the 
supervision  and  control  of  the  depositors'  guar- 
anty fund,  and  shall  have  the  power  to  adopt 
all  necessary  rules  and  regulations  not  incon- 
sistent with  law  for  the  management  and  admin- 
istration of  said  fand." 

Tbe  latter  part  of  section  2  of  tills  act 
provides  that  the  bank  commissioner  shall 
azecute  a  bond  in  tbe  sum  of  $25,000,  and 
each  member  of  said  board  shall  execute  a 
bond  In  the  sum  of  $5,000  for  the  faithful 
performance  of  bis  duty.  The  latter  part  of 
paragraph  2,  section  6,  of  the  amendatory  act 
provides  for  a  levy  of  certain  assessments, 
and  then  provides: 

"Such  fund  so  created  shall  be  known  as  the 
depositors'  guaranty  fund  of  the  state  of  Okla- 
homa, and  shall  be  used  solely  for  the  purpose 
of  liquidating  deposits  of  failed  banks  and  retir- 
ing warrants  provided  for  in  this  act." 

Certain  other  provisions  are  made,  which 
are  not  material  here.  Part  of  section  300, 
Rev.  Laws  1910,  provides: 

"If  tbe  amount  realized  from  such  emergency 
assessments  shall  be  insufficient  to  pay  off  tbe 
depositors  of  all  banks  which  have  failed,  having 
valid  claims  against  said  depositors'  guaranty 
fund,  the  state  banking  board  shall  issue  and 
deliver  to  each  depositor  having  any  such  un- 
paid deposit,  a  certi6cate  of  indebtedness  for 
the  amount  of  his  unpaid  deposit,  bearing  six 
per  cent,  interest" 

Tbe  above  section  has  been  amended  by 
4ectlon  6,  c.  22,  Sess.  Laws  1913,  which  pro- 
rides  for  tbe  Issuance  of  certificates  of  in- 
debtedness, to  be  known  as  "depositors'  guar- 
anty fund  warrants  of  tbe  state  of  Okla- 
homa." Section  302,  Bev.  Laws  1910,  pro- 
rides: 

"Whenever  any  bank  or  trust  company  or- 
ganized or  existing  under  the  laws  of  this  state 
shall  voluntarily  place  itself  in  tbe  hands  of 
the  bank  commissioner,  or  whenever  any  judg- 
ment shall  be  rendered  by  a  court  of  competent 
jurisdiction,  adjudging  and  decreeing  that  such 
bank  or  trust  company  is  insolvent,  or  when- 
ever its  rights  or  franchises  to  conduct  a  hank- 
ing business  under  the  laws  of  this  state  shall 
have  been  adjudged  to  be  forfeited,  or  whenever 
the  bank  commissioner  shall  become  satisfied  of 
the  insolvency  of  any  such  bank  or  trust  com- 
pany, he  may,  after  due  examination  of  its  af- 
fairs, take  possession  of  said  bank  or  trust  com- 
pany and  its  assets,  and  proceed  to  wind  up  its 
affairs  and  enforce  tbe  personal  liability  of  the 
stockholders,  officers  and  directors." 

Section  303,  Id.,  provides: 

"Tn  the  event  that  the  bank  commissioner 
shall  take  possession  of  any  bank  or  trust  com- 
pany which  is  subject  to  the  provisions  of  this 
chapter,  tbe  depositors  of  said  bank  or  trust 
company  shall  be  paid  in  full,  and  when  the 
cash  available  or  that  can  be  made  immediately 
available  of  said  bank  or  trust  company  is  not 
sufficient  to  discharge  its  obligations  to  deposi- 
tors, the  said  banking  board  shall  draw  from 
the  depositors'  guaranty  fund  and  from  addition- 
al assessments,  if  required,  as  provided  in  sec- 
tion 300,  the  amount  necessary  to  make  up  the 
deficiency ;  and  the  state  shall  have,  for  the  bene- 
fit of  the  depositors'  pnaranty  fund,  a  first  lien 
upon  the  assets  of  said  bank  or  trust  company, 
and  all  liabilities  against  the  stockholders,  of- 
ficers and  directors  of  said  bank  or  trust  com- 
pany and  against  all  other  persons,  corporations 
or  firms.  Such  liabilities  may  be  enforced  by 
the  state  for  the  benefit  of  the  depositors'  guar- 
anty fond." 


Section  304  provides  that  the  bank  com- 
missioner shall  take  charge  of  books,  records, 
and  assets  of  every  description  of  such  bank 
or  trust  company  and  collect  debts,  dues,  and 
claims  belonging  to  It,  and  upon  order  ot 
court  may  compromise  or  settle  such  claims 
and  sell  certain  property  belonging  to  sucb 
bank  and  enforce  a  personal  liability  of  Its 
stockholders.  In  considering  sections  300  and 
303  together,  it  will  be  seen  tbat  the  law 
has  specifically  confided  to  the  banking  board 
and  the  bank  commissioner  the  daty  and  au- 
thority to  determine  the  validity  of  claims 
against  the  depositors'  guaranty  fund.  By 
this  section  it  Is  not  only  their  duty  to  de- 
termine when  a  claim  is  valid  against  the 
bank,  but  tbey  must  further  determine 
whether  such  claim  is  protected  and  requir- 
ed to  be  paid  from  tbe  depositors'  guaranty 
fund.  Lankford  v.  Okla.  Bngrav,  &  Printing 
Co.,  36  Okl.  404,  130  Pac  278. 

In  tbe  case  of  State  ex  rel.  t.  Cockrell, 
supra,  this  court  again  stated: 

"The  state  bank  commissioner,  or  the  banking 
department.  Is  a  part  of  the  executive  depart- 
ment of  the  state,  and  is  intrusted  with  the  re- 
ceipt, custody,  and  disbursement  of  funds  of 
failed  banks." 

Thus,  if  defendants  In  error  are  part  of 
the  executive  branch  of  the  state,  charged 
with  the  exercise  of  Judgment  and  discre- 
tion in  the  administration  of  the  law  under 
consideration,  tbelr  acts  will  not  be  control- 
led by  mandamus.  This  Is  too  well  settled 
to  now  be  an  open  question.  And  this  is 
true,  even  where  those  duties  require  an 
interpretation  of  law,  and  when  there  are  no 
controverted  facts.  The  rule  is  clearly  stat- 
ed in  the  case  of  United  States  ex  reL  Dun- 
lap  T.  Black,  128  U.  S.  40,  9  Sup.  Ct  12, 
32  L.  Ed.  354,  in  the  following  language: 

"The  principle  of  law  deducible  from  these 
two  cases  is  not  difficult  to  enounce.  The  coui-t 
will  not  interfere  by  mandamus  with  the  execu- 
tive officers  of  the  government  in  tbe  exercise 
of  their  ordinary  official  duties,  even  where 
those  duties  require  an  interpretation  of  the 
law,  the  court  .having  no  appellate  power  for 
that  purpose ;  but  when  they  refuse  to  act  in 
a  case  at  all,  or  when,  by  special  statute,  or 
otherwise,  a  mere  ministerial  duty  is  imposed 
upon  them — tbat  is,  a  service  which  they  are 
bound  to  perform  without  further  question, 
then,  if  they  refuse,  a  mandamus  may  be  issued 
to  compel  them.  Judged  by  this  rule  the  pres- 
ent case  presents  no  difficulty.  The  Commission- 
er of  Pensions  did  not  refuse  to  act  or  decide. 
He  did  act  and  decide.  He  adopted  an  interpre- 
tation of  the  law  adverse  to  the  relator,  and  his 
decision  was  confirmed  by  the  Secretary  of  the 
Interior,  as  evidenced  by  his  signature  of  the 
certificate.  Whether,  If  the  law  were  properly 
before  us  for  consideration,  we  should  be  of  the 
same  opinion,  or  of  a  different  opinion,  is  of  no 
consequence  in  the  decision  of  this  case.  We 
have  no  appellate  power  over  tbe  Commission- 
er, and  no  right  to  review  his  decision.  That 
decision  and  his  action  taken  thereon  were 
rnade^  and  done  in  the  exercise  of  bis  official 
functions.  They  w^ere  by  no  means  merely  min- 
isterial iirts.  Brasbear  v.  Mason,  6  How.  92 
ri2  L.  Ed.  357];  United  States  ex  rel.  Good- 
rich V.  Guthrie,  17  How.  284  [15  L.  Ed.  102]; 
Commissioner  of  Patents  v.  Whiteley,  4  Wall. 
522  [18  L.  Ed.  a%];  Georgia  v.  Stanton,  6 
Wall.  50  [18  L.  Ed.  721] ;  Gaines  v.  Thompson, 
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7  Wall.  347  [19  Ii.  Ed.  62];  United  States  ex 
rel.  McBride  v.  Schurz,  102  U.  S.  378  [26  L. 
Ed.  167] ;  Butterworth  v.  Hoe,  112  U.  S.  50  15 
Sup.  Ct.  25,  28  L.  Ed.  6561;  United  States  v. 
Lynch,  137  U.  S.  280  [11  Sup.  Ct.  114,  34  h. 
Ed.  700]." 

See,  also,  Klmberlln  v.  Commission  to  Five 
Civilized  Tribes,  104  Fed.  653,  44  C.  C.  A. 
109;  Norrls  v..  Cross,  25  Okl.  287,  105  Pac. 
1000;  County  Commissioners  v.  State,  31 
OkL  196,  120  Pac.  913;  Molacek  ▼.  White, 
31  Okl.  693,  122  Pac.  523;  Dunham,  City 
Clerk  of  Gnthrte,  t.  Ardery,  143  Pac.  331  (not 
yet  officially  reported). 

Applying  the  doctrine  stated  In  the  quota- 
tion from  the  foregoing  case,  it  renders  the 
question  presented  here  rather  simple.  De- 
fendants in  error  constitute  a  part  of  the 
executive  department  of  the  state.  They  are 
required  to  pass  upon  the  validity  of  the 
claim  In  question,  and  as  to  whether  it  was 
protected  by  section  303,  supra,  and  was  en- 
titled to  be  paid  out  of  the  depositors'  guaran- 
ty fund.  They  did  not  fall  to  pass  upon  the 
question  presented  to  them ;  but  they  did  de- 
cide it,  and  construed  the  law  adversely  to 
the  contention  of  plaintiffs,  holding  that  such 
claim  was  not  protected  by  the  depositors' 
guaranty  fund.  It  was  their  duty  to  con- 
strue the  law  and  apply  it  to  the  facts  be- 
fore them.  They  evidently  followed  the  con- 
struction and  application  of  the  statute  by 
this  court  in  the  case  of  Columbia  Bank  & 
Trust  Co.  v.  D.  8.  Fidelity  &  Guaranty  Co., 
supra.  Their  decision  in  this  regard  is  up- 
held by  us  in  this  opinion.  From  the  fore- 
going. It  is  dear'tbat  defendants  constitute  a 
part  of  the  executive  department  of  the  state 
government,  and  that  they  were  vested  with 
the  exercise  of  discretion  and  Judgment  in 
the  premises;  and  their  action  cannot  be  re- 
viewed or  reversed  in  a  proceeding  for  writ 
of  mandamus. 

[3, 4]  Approaching  the  third  question  rais- 
ed: The  conclusion  we  have  reached  upon 
the  other  two  questions  renders  it  unneces- 
sary to  consider  and  determine  this  question, 
although  properly  before  us.  We  have  care- 
fully read  the  record  and  all  that  counsel 
have  said  in  discussing  this  point,  and  with 
much  Interest  listened  to  the  oral  argument, 
and  have  considered  all  in  connection  with 
the  able  and  logical  oplnlcm  In  the  case  of 
CoWmbia  Bank  &  Trust  Co.  v.  U.  S.  Fidelity 
M  Guaranty  Co.,  supra,  and  to  our  minds  the 
facts  of  this  case  are  so  similar  to  the  facts 
of  that  case  that  in  principle  there  can  be 
no  distinction  made. 

It  cannot  be  seriously  questioned  that  under 
the  bank  guaranty  law,  as  construed  by  this 
court  in  the  Columbia  Bank  &  Trust  Company 
Case,  supra,  no  state  funds  deposited  in  the 
manner  provided  by  law  in  any  bank  are  pro- 


tected by  the  bank  guaranty  fund.  The  prin- 
cipal distinction  which  can  be  made  under  the 
law  governing  the  deposit  of  state  funds  and 
that  of  county  funds  is  that  the  State  Treas- 
urer, with  the  approval  of  the  Governor  and 
Attorney  General,  is  to  select  the  depositories 
for  state  deposits,  and  such  depositories  shall 
pay  interest  on  the  state  funds  at  the  rate  of 
3  per  cent.,  and  as  additional  security,  the 
State  Treasurer  is  authorized  to  take  first 
mortgage  bonds  on  farm  lands,  but  is  prohib- 
ited from  taking  surety  company  bonds; 
while.  In  making  deposits  of  county  funds, 
the  county  commissioners  are  to  select  the 
depositories  and  are  permitted  to  accept  sure- 
ty bonds,  but  are  not  authorized  to  accept 
first  mortgage  bonds  on  real  estate.  In  the 
deposit  of  state  funds,  the  Governor,  Attor- 
ney General  and  the  State  Treasurer  are  to 
approve  the  securities;  in  the  deposit  of 
county  funds,  a  commission  composed  of  the 
county  Judge,  county  attorney,  and  county 
clerk  shall  pass  upon  and  approve  the  se- 
curities. In  principle,  in  construing  and  ap- 
plying this  provision  of  the  law,  it  will  be 
seen  that  there  can  be  no  real  distinction 
made  'oetween  a  deposit  of  state  funds  In  a 
depository  authorissed  to  receive  the  same, 
and  that  of  county  funds;  and  this  is  true, 
whether  this  court  in  that  case  placed  its 
decision  upon  the  ground  that  the  school 
fund  there  was  otherwise  secured,  or  on  the 
ground  that  the  statute  providing  for  the  de- 
posit of  the  school  funds  was  a  specific  pro- 
vision relating  to  a  special  subject,  and  both 
acts  were  passed  at  the  same  session  of  the 
Legislature,  or  if  the  deposit  there  was  a 
special  and  not  a  general  deposit,  or  if  It 
was  upon  all  the  grounds  mentioned.  This 
court,  in  the  Columbia  Bank  &  Trust  Com- 
pany Ca.se,  supra,  in  effect,  held  that  the  de- 
posits of  the  state  were  not  general  deposits, 
covered  and  protected  by  the  depositors' 
guaranty  fund.  So  we  hold  in  this  case  that 
the  same  rule  applies  to  the  deposits  of 
Creek  county,  made  In  pursuance  to  the  pro- 
visions of  the  statute,  prescribing  and  pro- 
riding  for  ample  securities,  and  directing 
them  to  be  made  under  strict  legislative 
safeguards,  does  not  come  within  the  mean- 
ing of  a  general  deposit,  under  section  1540, 
Rev.  Laws  1910,  protected  and  covered  by 
the  depositors'  guaranty  fund.  Counsel  ap- 
prove the  rule  announced  in  the  Columbia 
Bank  &  Trust  Company  Case,  and  say  that  it 
is  a  proper  construction  of  the  section  of 
the  statute  here  under  consideration;  and 
to  do  80  is  equivalent  to  an  admission  in  ad- 
vance that  tike  conclusion  we  have  reached 
on  this  point  is  likewise  sound. 

From  the  foregoing  conclusions,  the  Judg- 
ment of  the  trial  court  must  be  affirmed.  All 
the  Justices  concur. 
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(46  OU.  S6() 

NELSON  «t  al.  t.  DATIDSON.     Qio.  8818.) 

(Supreme  Court  -of  Oklahoma.    Jan.  9,  1916.) 

(SyUahut  iy  the  Court.) 

1.  Justices  or  the  Peace  (J  183*)— AonoH— 
Pleadings— JuDOMic  NT— Appeal. 

Where  plaintiff  inititutes  suit  in  a  justice 
court  on  a  bill  of  particulars  which  is  sufficient 
to  support  a  cause  of  action  either  upon  an  ex- 
press or  an  implied  contract,  and  the  testimony 
of  plaintiff  shows  that  defendants  were  indebted 
to  him  upon  an  express  contract,  and  where  de- 
fendants deny  that  any  express  contract  was 
made,  and  deny  they  were  indebted  to  plaintiff, 
there  is  no  inconsistency  between  the  pleadings, 
testimony,  or  judgment  prejudicial  to  tlie  rights 
of  defendants. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {{  705-714;  Dec.  Dig.  g 
183.*] 

2.  Appeal  and  Bbbob   ({  1027*)— Beview— 
Harmless  Ebbob. 

After  an  examination  of  the  entire  record, 
it  does  not  appear  that  the  errors  complained  of 
have  resulted  in  a  miscarriage  of  justice,  or 
that  any  substantial  statutory  or  constitutional 
right  has  been  violated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4033;  Dec.  Dig.  {  1027.*] 

Error  from  Superior  Court,  Muskogee 
County;    Farrar  L.  McCain,  Judge. 

Action  by  W.  H.  Davidson  against  Pete 
and  C.  C.  Nelson.  Judgment  for  plaintiff  be- 
fore a  Justice  was  affirmed  In  the  superior 
courts,  and  defendants  bring  error.    Affirmed. 

Brook  &  Brook,  of  Muskogee,  for  plain- 
tiffs In  error. 

BIDDLB,  J.  The  parties  will  be  desig- 
nated as  they  were  in  the  trial  court  This 
action  was  Instituted  by  filing  a  blU  of 
particulars  In  a  justice  of  the  peace  court 
of  Muskogee  county  by  plaintiff  against  de- 
fendant for  recovery  of  $165,  alleged  to  be 
due,  after  allowing  all  just  credits,  etc.  Up- 
on judgment  for  plaintiff  In  the  sum  of  $65.- 
50  and  costs  In  the  justice  court,  the  cause 
was  appealed  to  the  superior  court  of  said 
county.  Upon  a  trial  In  the  superior  court 
to  a  jury,  judgment  was  rendered  for  plain- 
tiff In  the  sum  of  $65,  less  a  credit  set  up  In 
a  counterclaim  of  $30.  From  this  judgment, 
defendants  prosecute  this  appeal  by  filing 
their  petition  In  error  with  case-made  at- 
tached. Defendants  allege  the  following  as- 
signments: (1)  Error  In  oTerrullng  motion 
for  new  trial;  (2)  error  In  not  directing  the 
jury  to  return  a  verdict  for  defendants;  (3) 
error  In  refusing  to  set  aside  the  verdict  of 
the  jury;  (4)  error  In  rendering  Judgment 
upon  the  verdict. 

Plaintiff  testified.  In  substance,  that  be 
entered  Into  a  contract  with  defendants, 
whereby  they  promised  to  pay  him  $15  per 
month  rent  on  a  certain  lot  Defendants  by 
their  testimony  denied  this  contract,  but 
there  la  nothing  in  their  testimony  to  show 
they  did  not  owe  him  rents  upon  an  implied 
contract 

fl,  2]  The  only  point  raised  In  this  court 


under  the  various  assignments  of  error  ia 
that,  as  plaintiff  sued  upon  an  express  c<»i- 
tract,  and  that  he  was  permitted  to  recov- 
er upcm  a  quantum  meruit,  therefore  the 
Judgment  Is  not  supported  by  the  evidence 
and  the  pleadings.  This  contention  Is  not 
sound.  The  bill  of  particulars  was  sufficient 
to  support  a  cause  of  action  arising  upon 
an  express  contract  or  either  upon  an  Im- 
plied contract.  If  the  testimony  of  plain- 
tiff was  true,  there  was  an  express  contract 
If  the  testimony  of  defendants  was  true, 
there  was  no  express  contract,  but  their  tes- 
timony Is  not  Inconsistent  with  the  fact  that 
they  were  due  plaintiff  something  upon  an 
implied  contract,  and  this  Is  also  permissible 
under  the  law.  Section  6005,  Rev.  Laws 
1910,  provides: 

"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of  mis- 
direction of  the  jury  or  the  improper  admission 
or  rejection  of  evidence,  or  as  to  error  in  any 
matter  of  pleading  or  procedure,  unless,  in  the 
opinion  of  the  court  to  which  application  is  ' 
made,  after  an  examination  of  the  entire  record, 
it  appears  that  the  error  complained  of  has 
probably  resulted  in  a  miscarriage  of  justice, 
or  constitutes  a  substantial  violation  of  a  con- 
stitutional or  statutory  right." 

We  are  of  the  opinion  that  this  record 
presents  a  case  to  which  the  above-quoted 
section  of  the  statute  Is  applicable  and  should 
be  applied.  After  examining  the  entire  rec- 
ord, we  are  clearly  of  the  opinion  that  no 
Injustice  has  been  done;  and  the  judgment 
of  the  trial  court  Is  affirmed.  All  the  Jus- 
tices concur. 

^'=^     <■  (46  Okl.  208) 

TEACT  et  aL  v.  DENNIS.     (No.  6547.) 
(Supreme  Court  of  Oklahoma.     Jan.  6,  1915.) 

(Byllalnu  by  th«  Court.) 

Appeal  and  Ebbob  ({  668*)— Settlement  or 

Case-Made— Notice. 

Where  no  notice  of  the  time  of  settlement  , 
of  a  case-made  is  given  or  waived,  and  there  is 
no  appearance  of  the  opposite  party  either  in 
person  or  by  counsel,  a  case-made  so  settled  is 
a  nullity,  and  no  jurisdiction  is  vested  in  this 
court  to  decide  any  question  arising  thereon. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2523-2529;  Dec  Dig.  { 
568.*] 

Error  from  Cotmty  Court,  Creek  County; 
Warren  H.  Brown,  Judge. 

Action  between  Joe  Tracy  and  another  and 
J.  M.  Dennis.  From  the  judgment,  the  par- 
ties first  mentioned  bring  error.    Dismissed. 

Pryor  &  Rockwood,  of  Sapulpa,  for  plain- 
tiffs in  error.  Wm.  L.  C!heatham,  of  Brlstow, 
for  defendant  In  error. 

RIDDLE,  J.  Motion  Is  filed  to  dismiss  this 
appeal,  on  the  ground  that  no  notice  was 
given  of  the  time  and  place  of  allowing  and 
settling  the  case-made,  and  that  same  was 
allowed  and  settled  without  notice  to  defend- 
ant in  error;  that  defendant  In  error  made 
no  appearance  or  suggestion  of  anK'ndmentR, 


•For  other  cases  see  sua*  topic  and  aecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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taor  did  he  otberwlse  waive  notice  or  a  rigbt 
to  be  present  at  the  time  said  case-made  was 
settled.  PlaintlfFs  tn  error  concede  the  exist- 
ence of  this  state  of  facts.  The  motion  to 
dismiss  Is  sustained.  Moore  t.  Howard  Mer. 
Co.,  40  Okl.  491,  139  Paa  624;  Wyant  v. 
Wheeler,  38  OkL  68,  132  Pac.  137.  AU  the 
Justices  concur. 

(44  OkJ.  64»)  «===> 

LISCDM    T.    HENDEHSON-STTJHGIS    PI- 
ANO CO.    (No.  3810.) 

(Supreme  Court  of  Oklahoma.     Jan.  9,  1915.) 

(Bvllahut  by  the  Oowrt.) 

jusncks  of  the  pxace  (j  130*)— judgment— 

Conclusiveness. 

Where  a  judgment  of  a  justice  court  ap 
pears  to  have  been  regularly  obtained,  and 
where  it  appears  from  the  transcript  of  the 
justice's  docket  that  such  justice  had  jurisdic- 
tion over  the  persons  and  subject-matter  in 
controversy,'  such  judgment  not  appealed  from 
is  final  and  constitutes  a  bar  to  a  subsequent 
action  over  the  same  subject-matter  by  the  same 
parties. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  §  130;*  Judgment,  C!ent 
Dig.  i!  989,  1011,  1044,  1153.] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Pawnee  County; 
L.  N.  Poe,  Judge. 

Action  in  replevin  by  the  Henderson-Stur- 
gls  Piano  Company  against  E^d  S.  Liscum. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Fred  S.  Uscnm,  of  Pawnee,  In  pro.  per. 
Frank  C.  Shoemaker,  of  Pawnee,  for  defend- 
ant in  error. 


HARRISON,  C.  The  decisive  question  in- 
volved herein  Is  whether  the  piano  company 
Is  concluded  by  a  judgment  of  a  Justice  of 
the  peace  court  not  appealed  from.  One 
George  E.  Clark  brought  suit  In  the  justice 
court  against  D.  Frank  Johnson  on  an  ac- 
count and  attached  the  piano  in  controversy 
here.  The  piano  company  Intervened  and 
claimed  the  piano.  When  the  cause  came  on 
for  trial,  judgment  was  rendered  In  favor 
of  Claris  and  against  Johnson  by  default; 
Johnson  having  been  summoned  by  publica- 
tion and  not  being  present.  Thereafter  the 
Issue  between  Clark  and  the  piano  company 
as  to  whom  the  piano  belonged  was  de- 
termined by  the  verdict  of  the  jury  against 
the  piano  company.  In  due  time  the  piano 
company  appealed  from  the  judgment  of  the 
justice  court.  The  appeal  was  dismissed  by 
the  district  conrt  and  the  cause  sent  back  to 
the  Justice  court  with  Instructions  to  execute 
the  judgment  Subsequently  the  piano  com- 
pany filed  a  motion  to  reinstate  the  appeal, 
which  motion  was  later  withdrawn.  The 
cause  was  sent  back  to  the  Justice  court  with 
tnstmctions  to  execute  the  Judgment,  which 
instructions  the  justice  court  followed,  and 
the  piano  was  sold  to  satisfy  the  judgment 


in  favor  of  Clark  against  Johnson.  Fred  S. 
Uscum,  plaintiff  In  error  herein,  purchased 
the  piano  at  the  execution  sale.  Later  on, 
the  piano  company  brought  this  action  In 
the  district  court  against  Liscum  for  the 
piano.  Liscum  answered,  setting  up  the 
Judgment  of  the  Justice  court  which  had  not 
been  appealed  from,  as  a  bar  to  the  piano 
company's  right  of  action.  Judgment  was 
rendered  In  favor  of  the  piano  company  and 
Usctun  appealed,  relying  principally  upon 
the  proposition  that  the  Judgment  of  the 
Justice  court,  not  having  been  appealed  from, 
was  final  and  constituted  a  bar  to  the  piano 
company's  recovery  in  this  action.  The 
piano  company,  defendant  in  error  here, 
contends  that  the  Judgment  of  the  justice 
court  was  void  for  want  of  Jurisdiction  and 
should  be  treated  as  a  nullity.  This  conten- 
tion cannot  lie  sustained.  The  transcript  of 
the  Justice's  docket,  which  is  a  part  of  this 
record,  shows  it  to  have  been  regular  In  all 
the  proceedings.  It  shows  that  the  suit  was 
brought  by  Clark  against  Johnson;  that 
summons  was  Issued  to  Johnson  and  return- 
ed "not  found" ;  that  thereafter,  upon  prop- 
er affidavit,  an  order  was  made  for  service 
by  publication;  that  service  by  publication 
was  duly  made,  proof  of  same  made  to  the 
justice,  and  thereafter  judgment  by  default 
rendered  against  Johnson;  that  in  the  mean- 
time, the  piano  company  having  filed  an  In- 
terplea  claiming  the  piano,  the  Issue,  as  to 
whom  the  piano  belonged,  was  tried  by  a 
jury  and  verdict  rendered  In  favor  of  Clark; 
upon  which  verdict  the  Justice  of  the  peace 
rendered  Judgment,  and  from  which  Judg- 
ment an  appeal  was  taken  to  the  district 
court,  ultimately  dismissed,  motion  to  rein- 
state the  appeal  filed  by  the  piano  company 
and  thereafter  withdrawn.  Whereupon  the 
district  court  sent  the  cause  back  to  the  jus- 
tice court  with  Instructions  to  execute  the 
Judgment,  which  instructions  were  followed 
by  the  Justice  of  the  peace  by  selling  the 
piano  and  applying  the  proceeds  to  the  satis- 
faction of  the  judgment  and  costs. 

The  contention  that  the  Judgment  of  the 
justice  court  was  void  for  want  of  Juris- 
diction Is  not  borne  out  by  the  record.  The 
transcript  appears  regular  on  its  face  and 
clearly  shows  Jurisdiction  of  the  subject- 
matter,  of  the  amount  tn  controversy,  the  ap- 
praisers' report  showing  the  piano  to  have 
been  appraised  at  $125,  which  appraisement 
was  In  no  wise  questioned  by  the  piano  com- 
pany. It  shows  Jurisdiction  of  the  i)artiea 
by  due  and  proper  service  on  Johnson  by 
publication,  and  of  the  piano  company  by 
appearance  in  the  Justice  court  and  partici- 
pation in  the  trial.  This  being  true,  the 
piano  company  is  concluded  by  the  Judg- 
ment 24  Cyc.  609,  610;  Union  Pac.  Ry.  Co. 
V.  McCarty,  8  Kan.  125;  Vincent  v.  Davidson, 
1  Kan.  App.  606,  42  Pac.  390 ;  McCormick  v. 
Sulllvant    10    Wheat    196,    6    L.    Ed.    300; 
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Woodworth  t.  Town  of  Hennessey,  32  Okl. 
267,  122  Pac.  224. 

Hence  the  Judgment  is  reversed,  with  in- 
structions to  dismiss  plaintiff's  action. 

PBR  CURIAM.    Adopted  in  whole. 


(44  Okl.  E62) 

ROBERTS  et  al.  r.  CONVERSE.    (No.  381&) 
(Supreme  Court  of  Oklahoma.     Jan.  9,  1915.) 

(Syllabus  by  the  Court.) 

1.  Justices  of  thk  Peace  (i  162*)— AppbaI/— 
"PEBracTED  Appeal"— Bond. 

An  appeal  from  the  judfnnent  of  a  jaatice 
of  the  peace  is  perfected  upon  the  filing  and  ap- 
proval of  tbe  appeal  bond  or  undertaking  within 
ten  days  from  the  rendition  of  the  judgment, 
and  when  such  bond,  accompanied  by  a  certi- 
fied transcript  of  tbe  Justices  docket,  together 
with  the  papers  in  the  case,  are  duly  transmit- 
ted to  tbe  appellate  court,  such  court  is  vested 
with  jurisdiction  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  (3ent  Dig.  $f  600,  (J03,  605;  Dec 
Dig.  g  162.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Perfect] 

2.  Justices  op  the  Peace  (|  159*)— Appeai,— 
Bond— Cube  of  Irbeoulabitt. 

Where  an  appeal  bond  gives  the  proper 
style  of  the  case,  the  court  from  which  the  ap- 
peal is  taken,  and  the  court  to  which  it  is  to 
be  appealed,  and  is  sufficient  in  amount,  made 
payable  to  tbe  necessary  obligees,  and  otherwise 
In  substantial  compliance  with  tbe  statutes, 
but  omits  the  condition  "that  the  appellant  will 
prosecute  bis  appeal  to  effect  and  without  un- 
necessary delay,  such  omission  is  an  irregu- 
larity which  may  be  cured  by  amendment  or  by 
the  substitution  of  a  new  bond  in  the  appellate 
court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  $S  644,  550-578;  Dec. 
Dig.  §  159.»] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Roger  Mills  Coun- 
ty;   B.  E.  Tr&cs,  Judge. 

Action  brought  by  R.  V.  (Converse  in  Jus- 
tice court  against  C.  C.  Roberts,  Jr.,  and  an- 
other. From  an  order  of  the  county  court 
dismissing  an  appeai  by  defendants,  they 
bring  error.    Reversed  and  remanded. 

T.  L.  Turner,  of  Cheyenne,  for  plaintiffs  In 
error.  Moore  &  Mouser  and  T.  L.  Mitchell, 
all  of  (Dheyenne,  for  defendant  in  error. 


HARRISON,  C.  [1]  R.  V.  Converse  recov- 
ered a  Judgment  in  tbe  Justice  court  against 
C.  C.  Roberts  and  Charles  Watkins,  who  ap- 
pealed to  the  county  court  The  county  court 
held  the  appeal  bond  insufficient,  refused  to 
allow  an  amendment  thereof,  and  dismissed 
tbe  appeal.  From  such  order  the  cause  is 
brought  here.  The  defect  in  the  appeal  bond 
in  question  was  that  it  did  not  embody  in 
specific  language  the  condition  "that  appel- 
lant would  prosecute  his  appeal  to  effect  and 
without  unnecessary  delay."  But  it  did  give 
the  proper  style  of  the  case,  the  court  from 


which  tbe  appeal  was  taken,  and  the  court  to 
which  it  was  to  be  appealed,  was  sufficient  in 
amount,  and  made  payable  to  the  necessary 
obligees,  and  otherwise  in  substantial  com- 
pliance with  the  statutes,  and  from  tbe  Jour- 
nal entry  of  tbe  Justice's  docket  It  was  filed 
and  approved  and  duly  transmitted  to  tbe 
clerk  of  the  county  court  Section  5466,  Rev. 
Laws  1910,  provides: 

"The  party  appealing  shall,  within  ten  days 
from  the  rendition  of  judgment,  enter  into  an 
undertaking  to  the  first  party  with  at  least  one 
good  and  sufficient  surety,  to  be  approved  by 
such  justice,  in  a  sum  of  not  less  thui  fifty 
dollars  in  any  case,  nor  less  than  double  the 
amount  of  the  judgment  and  costs,  conlitioned: 
First  that  the  appellant  will  prosecut:  the  ap- 
peal to  effect  and  without  unnecessary  delay; 
and,  second,  that  if  judgment  be  rendered 
arainst  him  on  tbe  appeal,  be  will  satisfy  such 
judgment  and  costs." 

Section  6467,   Id.,  provides: 

"The  appeal  shall  be  complete  upon  the  filing 
and  approval  of  an  undertaking  or  statement 
and  affidavit  The  justice  shall  immediately 
make  out  a  certified  transcript  of  his  proceed- 
ings in  the  cause,  and  shall,  within  twenty  days 
from  the  rendition  of  the  judgment,  deliver  or 
transmit  to  the  clerk  of  the  county,  superior, 
or  district  court  of  his  county  the  said  tran- 
script, the  undertaldng  on  appeal,  with  the  pa- 
pers in  the  cause ;  ail  further  proceedings  be- 
fore tbe  justice  of  the  peace  in  the  cause  afaail 
cease  and  be  stayed  on  the  filing  of  the  under- 
taking   with    said    justice.    •    •    • " 

Now,  it  will  be  observed  tliat  section  6467, 
supra,  provides  that: 

"The  appeal  shall  be  complete  upon  the  filing 
and  approval  of  an  undertaking  or  statement 
and  affidavit." 

The  terms  "statement  and  affidavit"  relate 
to  appeals  taken  by  municipalities  or  in  cases 
where  a  municipality  is  a  party. 

In  0.,  R.  I.  &  P.  Ry.  Co.  v.  Moore,  34  Okl. 
199,  124  Pac.  989,  It  was  said: 

"An  appeal  from  a  judgment  of  a  justice  of 
the  peace  is  perfected  upon  tbe  filing  and  ap- 
proval of  the  appeal  bond  or  undertaking  with- 
in ten  days  from  the  rendition  of  judgment  and 
when  such  bond,  accompanied  by  a  transcript 
of  the  justice  of  the  peace,  and  all  the  papers 
in  the  case,  is  received  by  the  county  court, 
said  court  is  thereupon  vested  with  jurisdiction 
of  the  action." 

[2]  In.  SpauIdlDg  Mfg.  Co.  v.  Roff,  34  Okl. 
309,  125  Pac.  727,  Harper  v.  Pierce,  37  Okl. 
457,  132  Pac.  667,  44  L.  R.  A.  (N.  S.)  1144, 
and  Roberts  v.  Converse,  37  Okl.  169,  131  Pac. 
539,  It  was  held: 

"The  omission  of  the  condition  'to  prosecute 
the  appeal  to  effect  and  without  unnecessary 
delay,  from  an  appeal  bond  in  a  justice  court, 
is  a  mere  irregularity,  and  does  not  render  the 
bond  void.  And,  on  motion  in  the  county  court 
to  dismiss  the  appeal  on  account  of  such  defect 
in  the  bond,  the  court  on  motion  of  appellant, 
should  permit  an  amended  or  substituted  bond 
to  be  filed." 

Upon  the  authority  of  this  line  of  cases, 
the  trial  court  erred  in  refusing  to  permit 
the  amendment  of  the  appeal  bond  or  sub- 
stitution of  a  new  bond  which  might  folly 
meet  tbe  requirements  of  statutes. 

Hence  the  Judgment  is  reversed,  and  tbe 
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!au8e  remanded,  with  orders  to  reinstate  the 
:ase  upon  execution  and  filing  of  a  proper 
lond. 

PER  CURIAM.    Adopted  in  whol& 


45  Okl.  165)  ^  .V 

TODER  T.  ROBINSON  et  aL     (No.  3802.) 
Supreme  Court  of  Oklahoma.     Jan.  5,  11)15.} 
(Syllabut  hy  the  Court,) 

108TGAGB8     (§§     295,  672»)  —  FOBECLOSUBB  — 
PUBCHASG     BY     FlBST     MOBTQAOEE — FBOTBO- 

TioN  AoAiNST  Second  Mobtoagee. 

R.,  a  first  mortgagee,  commenced  suit 
gainst  T.,  the  mortgagor,  and  X.,  a  second 
lortgagee,  wherein  he  prayed  for  a  judgment 
gainat  T.  for  the  amount  due  him  on  a  certain 
rumissory  note  signed  by  X.  and  the  foreclo- 
are  of  his  first  mortgage  which  was  given  to 
»:ure  said  sum,  as  against  T.,  and  for  the 
>reclo8ure  of  the  junior  mortgage  of  Y.  The 
etition  in  the  cause  was  filed  on  May  28,  1910. 
>n  the  following  day  precipe  for  summons  was 
led  and  summons  was  issued  and  duly  served 
pon  T,,  no  prsecipe  being  filed  or  summons  is- 
led  as  to  Y.  On  the  24th  day  of  April,  1911, 
a  affidavit  of  nonresidence  as  to  Y.  was  filed, 
nd  first  publication  of  notice  published  on  the 
^th  day  of  April,  1911 ;  the  second  publica- 
on  being  bad  on  May  6,  1911.  On  May  8, 
)11.  sale  of  the  land  under  decree  against  T. 
as  had ;  R.  becoming  the  purchaser  for  a  sum 
ss  than  his  debt  against  T.,  which  sale  was 
ily  confirmed  by  the  court  and  sheriff's  deed 
cecuted  and  delivered  to  R.  On  the  24th  day 
!  July,  1911,  Y.  answered,  In  effect,  setting 
5  the  foregoing  facts.  Thereafter  the  court 
slow  sustained  a  motion  for  judgment  upon  the 
eadings  and  entered  a  supplemental  and  final 
'Cree  against  Y.,  foreclosing  his  equity  of  re- 
:mption  and  barring  him  from  setting  up  or 
iserting  any  right  to  redeem  said  land  or  any 
irt  thereof  from  the  sheriff's  sale  theretofore 
ade,  and  from  claiming  or  asserting  any  inter- 
t  in  or  lien  upon  said  real  estate.  Held,  not 
ror. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Bnt.  Dig.  §§  815,  817-831,  1G49;  Dec.  Dig.  §§ 
>5,  572.*] 

Error  from  District  Court,  Lincoln  Coun- 

;   Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  F.  K.  Robinson  against  J.  Wll- 

im  Taylor  and  others.    From  a  Judgment, 

fendant   S.   T.  Yoder  brings  error.     Af- 

med. 

Asp,   Snyder,  Owen  &  Lybrand,  of  Okla- 
ma  City,  and  W.  L.  Johnson,  of  Chandler, 
r  plalntifC  In  error.     Burford  &  Burford, 
Guthrie,  for  defendants  in  error. 

CANE,  O.  J.  This  was  an  action  upon  a 
onilssory  note  and  to  foreclose  a  mortgage 
'en  to  secure  the  same,  commenced  by  the 
fendant  in  error  F.  K.  Robinson,  against 
!  defendants  in  error  J.  William  Taylor  and 
lie  Taylor,  who  were  the  mortgagors,  and 
i  plaintiff  in  error  S.  T.  Yoder,  a  second 
Ttgagee.  Service  of  summons  was  had  up- 
the  Taylors,  judgment  was  rendered 
ilnst  them  by  default  for  the  amount  due 
an  their  note,  and  a  decree  was  entered 
eelosing  their  Interest  in  the  mortgaged 
tmlses  under  which  a  sale  of  said  prem- 


ises was  had;  the  plaintiff  Robinson  becom- 
ing the  purchaser  for  a  sum  less  than  his 
judgment  against  the  Taylors,  which  sale 
was  confirmed  by  the  court  and  a  sheriff's 
deed  was  duly  executed  to  Robinson.  No 
appeal  was  ever  taken  from  this  action  of 
the  court,  so  the  Taylors  and  their  Interest 
or  rights  in  the  premises  are  in  no  wise  In- 
volved herein.  The  petition  *n  the  cause 
was  filed  on  May  28, 1910.  On  the  following 
day  prieclpe  for  summons  was  filed  and  sum- 
mons was  issued  for  the  Taylors,  no  praecipe 
being  filed  or  summons  issued  for  Yoder. 
On  September  26,  1910,  Judgment  and  decree 
of  foreclosure  was  had  against  the  Taylors 
and  an  entry  was  made  continuing  the  cause 
as  to  Yoder.  On  the  24th  day  of  April,  1911, 
an  afiidavlt  of  nonresidence  as  to  Yoder  was 
filed,  and  first  publication  of  notice  was  pub- 
lished on  the  28th  day  of  April,  1911;  the 
second  publication  being  had  on  May  6,  1911. 
On  May  8,  1911,  sale  of  the  land  under  de- 
cree against  the  Taylors  was  had  and  the 
sale  thereof  confirmed  by  the  court  On 
May  12,  1911,  the  last  publication  was  had, 
and  on  the  24th  day  of  July,  1911,  Yoder 
answered  as  follows: 

"Comes  now  the  defendant  S.  T.  Yoder  in  the 
above-entitled  cause,  and  in  answer  to  the  peti- 
tion of  the  plaintiff  herein,  alleges  and  states 
that  the  above  action  is  no  lonjier  pending  in 
this  coiTt  for  tire  reason  that  heretofore,  to  wit, 
on  the  26th  day  of  September,  1910,  the  plaintiff 
F.  K.  Robinson  took  judgment  in  said  cause 
against  J.  William  Taylor  and  Belle  Taylor 
for  foreclosure  of  the  mortgage  set  forth  in 
plaintiffs  petition  executed  by  the  said  defend- 
ants Taylor,  foreclosing  the  said  mortgage ;  that 
at  the  time  said  judgment  was  taken  this  de- 
fendant, S.  T.  Yoder,  was  the  owner  and  holder 
of  a  mortgage  on  the  premises  described  in 
plaintiff's  petition  for  $720.00  with  8  per  cent, 
interest  from  October  15,  1910,  bnt  he. had  not 
been  served  with  process  of  summons ;  that  pur- 
suant to  said  judgment  against  the  defendants 
Taylor  the  sheriff  of  Lincoln  county,  Okl.,  pur- 
suant to  due  process  of  law,  sold  said  premises 
to  -satisfy  said  morteage  and  sold  the  same  free 
from  the  lien  of  said  mortgage,  and  said  prem- 
ises were  purchased  by  the  plajntiff  F.  K.  Rob- 
inson, by  virtue  of  which  judgment  and  sheriff's 
sale  the  lien  of  the  first  mortgage  upon  said 
premises  was  extinguished  and  said  action  was 
terminated.  Wherefore,  premises  considered, 
this  defendant  prays  that  said  action  may  be 
abated  by  order  of  this  court  and  that  he  be 
dismissed  hence  with  his  costs." 

On  the  3d  day  of  November,  1911,  the 
court  sustained  a  motion  for  Judgment  upon 
the  pleadings  and  rendered  judgment  In  fa- 
vor of  plaintiff  and  against  defendant  Yoder, 
and  entered  a  supplemental  and  final  decree 
in  said  cause  as  follows: 

"It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  equity  of  redemption  of  the  defendant 
S.  'T.  Yoder,  in  and  to  the  lands  described  in  the 
petition,  *  *  *  be  and  the  same  is  forever 
barred  from  setting  ap  or  asserting  any  right 
to  redeem  said  land  or  any  part  thereof  from 
the  sheriff's  sale  heretofore  made  herein,  or  from 
claiming  or  asserting  any  claim  to  any  interest 
in  or  lien  upon  said  real  estate." 

To  reverse  this  Judgment  and  decree  this 
proceeding  In  error  was  commenced. 


>r  otber  casea  aee  same  topic  and  uctlon  NUMBEB  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  A  Hep'r  Indexes 


Digitized  by 


(^oogle 


776 


14S  PACIFIO  BEPOBTEB 


(Oki 


The  anawer  ffled  by  Yoder,  the  second 
mortgagee,  raises  but  two  questions:  (1) 
Was  the  plaintiff  entitled  to  proceed  against 
Yoder  in  the  original  action,  or  was  he  re- 
quired to  commence  an  entirely  new  action 
for  the  purpose  of  foreclosing  whatever  in- 
terest the  second  mortgagee  may  have  had  in 
the  mortgaged  premises?  (2)  Upon  the  plain- 
tiff, the  first  mortgagee,  becoming  the  pur- 
chaser of  the  mortgaged  premises  at  the 
sheriiTs  sale  and  the  confirmation  of  the  sale 
and  issuance  of  the  sheriff's  deed,  did  his 
lien  become  merged  In  his  fee,  and  hence  he 
no  longer  had  any  cause  of  action  resulting 
from  his  mortgage? 

On  the  first  proposition  we  are  of  the  opin- 
ion that  the  court  below  committed  no  error 
in  entering  the  Judgment  and  the  decree 
against  Yoder  in  the  original  proceeding. 
Whether  the  action  is  treated  aa  a  continua- 
tion of  the  original  proceeding,  or  as  a  new 
action,  it  is  difilcult  to  see  how  any  of  the 
rights  of  the  second  mortgagee  in  the  prem- 
ises which  he  desired  to  protect  could  not 
have  been  protected.  In  the  present  proceed- 
ing he  made  a  general  appearance  and  pre- 
sumably set  up  in  his  answer  all  the  de- 
fenses he  had  tending  to  defeat  the  plain- 
tiff's cause  of  action  against  him.  If  the 
action  had  been  commenced  de  povo,  he 
could  have  done  no  more.  We  may  assume, 
then,  that  counsel  for  plaintiff  In  error  is 
correct  in  his  contention  that: 

"While  Yoder,  as  the  holder  of  a  junior  lien, 
had  a  right  at  any  time  prior  to  the  sale  ot 
said  property  to  redeem  said  property  from  the 
lien  of  the  first  mortgage  and  become  subrogated 
to  the  rights  of  the  first  mortgagee,  he  was 
under  no  legal  obligation  to  do  so.  *  *  * 
He  had  a  right  to  stand  upon  his  right  to  a  fore- 
closure and  sale  for  the  satisfaction  of  his  own 
indebtedness." 

And  yet,  it  would  not  strengthen  their  po- 
sition, for  even  if  they  were  entitled  to  the 
right  of  foreclosure,  as  they  contend,  they 
could  as  well  assert  such  right  in  the  orig- 
inal action  as  to  require  the  first  mortgagee 
to  commence  over  again.  In  the  answer  filed 
they  do  not  offer  to  redeem,  nor  do  they  seek 
to  assert  the  right  whl<ch  they  now  claim  of 
a  foreclosure  and  sale  for  the  satisfaction  of 
their  own  indebtedness.  Elquitable  princi- 
ples must  be  applied  to  actions  of  this  Isind. 
It  seems  trivial  to  ask  an  appellate  court  to 
reverse  a  Judgment  and  decree  rendered  in 
such  a  proceeding  for  no  other  reason  than 
to  afford  an  appellant  an  opportunity  to  as- 
sert rights  in  an  action  de  novo  which  he  al- 
ready has  had  ample  opportunity  to  set  up 
in  his  answer  and  did  not  do  so.  Ehitertatn- 
ing  this  view,  it  is  not  necessary  to  decide 
whether  the  second  mortgagee  was  entitled 
to  redeem  or,  as  he  contends,  "had  a  right 
to  stand  upon  his  right  to  foreclosure  and 
sale  for  the  satisfaction  of  his  own  indebted- 
ness." 

Moreover,  as  the  relief  prayed  for  in  the 
petition  is  not  Joint  as  between  the  Taylors 
and  Yoder,  service  not  having  been  had  on 


Yoder,  and  the  Taylors  having  been  served 
and  defaulted,  sections  5017  and  5619,  Comp. 
Laws  Okl.  1909,  then  in  force,  were  applica- 
ble. Though  not  served  with  the  process 
Yoder  was  a  defendant  in  contemplation  of 
these  provisions,  and  the  steps  taken  as  to 
him  were  regular  and  ^'^  binding  upon  Mm ; 
he  having  been  brought  in  as  if  served  in  the 
first  instance.  The  first  of  these  sections  pro- 
vides that: 

"Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants;  it  may  de- 
termine the  ultimate  rights  of  the  parties  on 
either  side,  as  between  themselves,  and  it  may 
grant  to  the  defendant  any  affirmative  relief  to 
which  be  may  be  entitled.  In  an  action  against 
several  defendants,  the  court  may,  in  its  discre- 
tion, render  judgment  against  one  or  more  of 
them,  leaving  the  action  to  proceed  against  the 
others  whenever  a  several  judgment  may  be 
proper.  The  court  may  also  dismiss  the  peti- 
tion with  costs,  in  favor  of  one  or  more  defend- 
ants, in  case  of  unreasonable  neglect  on  the  part 
of  the  plaintiff  to  serve  the  summons  on  other 
defendants,  or  proceed  in  the  cause  against  the 
defendant  or  defendants  served." 

The  second  section  provides: 

"Where  the  action  is  against  two  or  more  de- 
fendants, and  one  or  more  shall  have  been  serv- 
ed, but  not  all  of  them,  the  plaintiff  may  pro- 
ceed as  follows:  •  •  ♦  Second.  If  the  action 
be  against  defendant  severally  liable,  he  may, 
without  prejudice  to  his  rights  against  those 
not  served,  proceed  against  the  defendants  serv- 
ed in  the  same  manner  as  If  they  were  the  only 
defendants." 

We  think  the  foregoing  sections  are  appli- 
cable to  the  situation  herein  presented. 

The  second  proposition  of  law  presented 
by  the  answer  is  divided  into  two  subdivi- 
sions by  counsel  for  plaintiff  In  error  in  their 
brief  as  follows:  (1)  By  virtue  of  section 
4133,  Comp.  Laws  OkL  1909,  which  provides 
that  "the  sale  of  any  property  on  which  there 
is  a  lien,  in  satisfaction  of  the  claim  secured 
thereby,  or,  In  case  of  personal  property,  its 
wrongful  conversion  by  the  person  holding 
the  lien,  extinguishes  the  lien  thereon,"  the 
sale  of  the  land  to  Robinson  extinguished  his 
Uen,  "and  there  was  for  that  reason,  no  cause 
of  action  existing  on  behalf  of  plaintiff  Rob- 
inson subsequent  to  said  sale  and  confirma- 
tion thereof  on  the  8th  day  of  May,  IdH." 
(2)  Upon  the  first  mortgagee  becoming  the 
purchaser  of  the  mortgaged  premises  at  the 
sheriff's  sale  and  the  confirmation  of  said 
sale  and  the  execution  of  the  sheriff's  deed 
thereunder,  his  lien  merged  in  his  fee,  and 
thereupon  Yoder's  mortgage,  which  thereto- 
fore had  been  a  second  mortgage,  became  a 
first  mortgage  which  he  was  entitled  to  fore- 
close as  such. 

The  statute  relied  upon  is  merely  declara- 
tory of  the  old  doctrine  of  merger  and  is  sub- 
ject to  the  same  exceptions.  Of  course,  tf  a 
stranger  had  become  the  purchaser  of  the 
land,  be  would  have  taken  It  discharged  of 
Robinson's  lien ;  but,  when  Robinson  pur- 
chased the  land  himself  for  a  sum  less  than 
his  Hen,  equity  kept  bis  lien  alive  as  a  protec- 
tion against  Junior  liens. 
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The  rule,  as  stated  by  Mr.  Pomeroy  (2 
Pomeroy's  Equity  Jurisprudence,  {  788),  Is  as 
follows : 

"Where  the  owner  of  the  legal  estate,  as  for 
example  the  fee,  acquires  by  purchase  or  in  any 
other  manner,  a  lesser  equitable  estate  not  co- 
extensive and  commensurate  with  his  legal  es- 
tate, a  distinction  exists;  the  merger,  although 
taking  place  at  law,  does  not  necessarily  take 
place  in  equity;  indeed,  it  may  be  said  that 
the  leaning  of  equity  is  then  against  any  merger, 
and  that  prima  facie  it  does  not  result.  The  set- 
tled rule  in  equity  is  that  the  intention  of  the 
one  acquiring  the  two  interests  then  controls. 
If  this  intention  has  been  expressed  by  taking 
the  transfer  to  a  trustee,  or  by  language  in- 
serted in  the  instrument  of  transfer,  it  will,  of 
course,  be  followed.  If  the  intention  has  not 
been  thus  expressed,  it  will  be  sought  for  and 
ascertained  in  all  the  circumstances  of  the 
transaction.  If  it  appears  from  all  these  cir- 
cumstances to  be  for  the  benefit  of  the  party 
acquiring  both  interests  that  a  merger  shall 
not  take  place,  but  that  the  equitable  or  lesser 
estate  shall  be  kept  alive,  then  his  intention 
that  such  a  result  should  follow  will  be  pre- 
sumed, and  equity  will  carry  it  into  execution 
by  preventing  a  merger,  and  by  treating  the  eq- 
nltable  or  lesser  interest  as  subsisting,  and  by 
admitting  all  the  consequences  for  the  protection 
of  the  party  with  respect  to  other  matters, 
which  necessarily  result  from  the  fact  of  the 
equitable  estate  being  left  in  existence." 

The  same  rule  is  briefly  stated  by  Mr. 
Jones  (Jones  on  Mortgages,  $  870)  as  follows : 

"Where  a  first  mortgagee  purchases  under  a 
foreclosure  sale,  equity  will  keep  his  mortgage 
alive  for  the  purpose  of  protection  against  a 
second  mortgagee." 

Authorities  in  point  to  the  same  effect  are : 
27  Cyc.  1377;  Stantons  t.  Thompson,  49  N. 
H.  272 ;  Watson  v.  Dundee  Mortgage  &  Trust 
Co.,  12  Or.  474,  8  Pac.  548;  Carpentler  v. 
Brenbam,  40  CaK  234 ;  Tolman  r.  Smith,  85 
Cal.  280,  24  Pac.  743. 

There  can  be  no  doubt  as  to  the  intention 
of  the  plaintiff,  the  first  mortgagee,  in  the 
case  at  bar.  Be  made  the  second  mortgagee 
a  party  defendant  with  a  view  of  foreclosing 
his  Interest  in  the  mortgaged  premises,  and 
that  he  did  not  abandon  this  purpose  Is  made 
apparent  by  the  issuance  of  notice  for  service 
by  publication  prior  to  the  rendition  of  the 
decree  under  which  the  land  was  sold  and 
thereafter  due  prosecution  of  the  cause  to 
final  Judgment  and  decree. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  affirmed.  All  the  Justices 
concur. 

(45  Okl.  201)  "''"°"°"° 

McCREART,  C!ounty  Clerk,  et  aL  v.  LEE. 

(No.  606a) 

(Supreme  Court  of  Oklahoma.     Jan.  6,  1916.) 

(Byllalut  hy  the  Court.) 
J,   SOHOOU  AND  SCHOOI.  DISTRICTS   ((  103*) — 

ScHooi.  Eleotiok  —  Tax  Levy  —  Applica- 
tion OF  Statute  —  Miwicipal  Cobfora- 
noNa 

That  part  of  section  7383,  Rev.  Laws  1910, 
which  provides  that  "at  the  election  where  it 
is  proposed  to  vote  an  additional  levy  above  the 
five  mills  herein  authorized  for  school  purposes 
the  election  shall  be  held  to  be  a  legal  election 
when  thirty  per  cent  of  the  total  number  of 


legal  voters  living  in  such  school  district  shall 
participate  therein,"  applies  to  each  city,  wheth- 
er having  a  charter  form  of  government  or  not, 
and  to  the  board  of  education  in  each  city. 

[E^.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  «  114,  115.  U7, 
240-245,  252;  Dec.  Dig.  {  103.*J 

2.  Schools  and  School  Distbicts  (|  103*)— 
School  Election— Tax  Rate— VAuniTT  or 
Statute. 

Said  provision  is  not  repugnant  to  the  pro- 
viso of  section  9,  art.  10,  of  the  Constitution, 
which  reads:  "Provided,  that  the  aforesaid  an- 
nual rate  for  school  purposes  may  be  increased 
by  any  school  district  by  an  amount  not  to  ex- 
ceed ten  mills  on  the  dollar  valuation,  on  Con- 
dition that  a  majority  of  the  voters  thereof  vot- 
ing at  an  election,  vote  for  said  increase." 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  jii  114,  115,  117, 
240-245,  262 ;    Dec  Dig.  {  103.*] 

3.  Evidence  ()  167*)— Schools  and  School 
Distbicts  (|  103*)  —  School  Election  — 
Reqistratior- Pabol  Evidence. 

A  taxpayer  seeking  to  enjoin  the  extension 
of  an  additional  tax  for  school  purposes,  pur- 
porting to  be  authorized  by  an  election  held 
pursuant  to  Rev.  Laws  1910,  {  7383,  supra, 
upon  the  ground  that  30  per  cent,  of  tbe  legal 
voters  living  in  such  school  district  did  not  par- 
ticipate therein,  may  establish  such  fact  by  pa- 
rol evidence.  The  law  requiring  registration  of 
voters  in  cities  of  the  first  class  does  not  apply 
to  such  elections. 

[Ed.  Note, — For  other  cases,  see  Evidence. 
Cent.  Dig.  §1  460-470;  Dec.  Dig.  |  157;* 
Schools  and  School  Districts,  Cent.  Dig.  il  114, 
116,  117,  240-245,  252;   Dec  Dig.  |  103.»1 

Error  from  District  Court,  Bryan  County ; 
Jesse  M.  Hatchett,  Judge. 

Action  by  Lawrence  Lee  against  Henry 
McCreary,  County  Clerk  of  Bryan  County, 
and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Hatchett  &  Ferguson,  of  Durant,  for  plain- 
tiffs in  error.  J.  T.  Mcintosh  and  McPher- 
ren  &  C!ochran,  all  of  Durant,  for  defendant 
in  error. 

KANE,  C.  J.  This  was  a  suit  commenced 
by  Lawrence  Lee,  defendant  In  error,  plain- 
tiff below,  as  a  taxpayer,  against  the  plain- 
.tlffs  In  error,  Henry  McCreary  and  Ed.  I* 
Speairs,  county  clerk  and  county  assessor, 
respectively,  of  Bryan  county,  for  the  pur- 
pose of  enjoining  the  defendants  from  ex- 
tending upon  the  tax  rolls  of  said  county  a 
certain  one -mill  tax  in  addition  to  the  flve- 
mill  tax  levied  by  the  excise  board  for  the 
purpose  of  obtaining  funds  to  run  and  oper- 
ate the  school  in  a  certain  school  district 
in  the  city  of  Durant  for  the  fiscal  year  end- 
ing June  30,  1914.  The  additional  levy,  it 
was  alleged,  was  authorized  by  a  majority 
of  the  voters  of  said  district  voting  for  said 
increase  at  an  election  held  pursuant  to  sec- 
tion 9,  art  10,  of  the  Constitution.  Upon 
trial  to  the  court  the  relief  prayed  for  was 
granted,  to  reverse  which  action  this  proceed- 
ing in  error  was  commenced. 

[1,2]  The  extension  of  the  additional  tax 
was  enjoined  by  the  court  below  upon  the 
grounds:    (1)  That  30  per  cent,  of  the  quail- 
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fled  electors  In  the  Durant  school  district 
did  not  participate  In  the  said  election,  as 
required  by  section  7383,  Rev.  Laws  Okl. 
1910;  (2)  no  estimate  of  the  current  expens- 
es of  the  school  had  been  filed  with  the  ex- 
cise board  and  examined  and  approved  prior 
to  the  time  of  the  election;  (3)  the  taxable 
valuation  of  the  property  in  the  district  had 
not  been  determined  at  the  time  the  election 
was  called,  and  the  excise  board  and  the 
board  of  education  bad  no  means  of  deter- 
mining that  the  additional  levy  was  neces- 
sary. As  stated  by  counsel  for  plaintiff  in 
error  In  their  brief: 

"There  are  four  propositions  of  law  involved 
in  this  appeal  as  follows:  (1)  Was  it  oeces- 
sary  for  30  per  cent,  of  the  qualified  electors  in 
•  the  Durant  school  district  to  participate  in  this 
election?  (2)  Did  30  per  cent,  of  the  qualified 
electors,  as  shown  by  the  evidence,  participate 
in  the  election?  (3)  If  it  was  necessary  for  30 
per  cent  of  the  electors  to  participate,  and  that 
number  did  not  participate,  then  is  the  require- 
ment that  30  per  cent,  shall  participate  consti- 
tutional? (4)  Was  it  necessary  for  the  excise 
board  to  approve  the  estimate  of  the  school  dis- 
trict before  the  election  was  called,  and,  if  so, 
was  such  approval  had?" 

In  our  opinion.  It  was  necessary  for  30  per 
cent  of  the  qualified  electors  of  the  school 
district  to  participate  In  the  election  before 
It  could  be  held  to  be  a  legal  election.  The 
contention  of  counsel  for  plaintiffs  in  error 
to  the  contrary  Is  based  upon  the  theory  that 
section  7383,  supra,  does  not  apply  to  school 
districts  in  cities  of  the  first  class.  This 
position  Is  wholly  untenable.  Section  7383 
provides: 

"It  shall  be  the  duty  of  the  school  trustees  in 
each  school  district  to  record  in  a  booli  kept 
for  the  purpose,  the  names  .of  all  legal  voters 
within  such  school  district,  and  at  the  election 
where  it  is  proposed  to  vote  an  additional  levy 
above  the  five  mills  herein  authorized  for  school 
purposes  the  election  shall  be  held  to  be  a  legal 
election  when  thirty  per  cent,  of  the  total  num- 
ber of  legal  voters  living  in  such  school  district 
shall  participate  therein." 

If  this  section  alone  was  construed  th  con- 
nection with  the  general  school  laws  of  the 
state,  there  might  be  some  room  for  counsel's 
contention  tliat  it  was  the  intention  of  the 
Legislature  to  confine  the  application  of  sec- 
tion 7383  to  rural  school  districts,  but  the 
very  next  section  of  the  same  article  (section 
7384)  provides: 

"The  provisions  of  this  article  shall  apply  to 
each  city,  whether  having  a  charter  form  of 
government  or  not,  and  to  the  board  of  educa- 
tion in  each  city,"  etc. 

[3]  With  the  latter  section  before  us;  there 
can  be  no  possible  doubt  as  to  the  Intention 
of  the  Legislature  in  the  premises.  On  the 
second  proposition  counsel  for  plaintiff  in 
error  say : 

"The  plaintiff  showed  that  there  were  1,287 
men  and  women  registered  voters  in  the  Durant 
school  district,  and  that  there  were  perhaps  20 
and  30  men  and  women  voters  in  certain  an- 
nexed territory.  There  were  476  voters  who 
participated  in  the  election,  more  than  30  per 
cent,  of  the  total  number  of  registered  voters 
and  those  who  lived  in  the  adjacent  territory 
and  were  not  registered.  The  plaintiff  attempt- 
ed to  show  over  the  strenuous  objection  Of  Uie 


defendants  that  there  were  a  large  number  of 
female  voters  in  the  school  district,  approxi- 
mately 1,000,  who  were  not  registered.  If  the 
plaintiff  could  prove  by  oral  testimony  the  num- 
ber of  voters  in  the  district  not  registered,  then 
be  proved  that  the  total  number  of  voters  in  the 
district  was  approximately  2,200,  and  of  course 
30  per  cent,  did  not  participate.  We  say  that 
it  was  error  for  the  court  to  admit  this  testi- 
mony." 

We  cannot  agree  with  counsel.  In  State 
V.  Barnes,  22  OkL  191,  97  Pac.  997,  it  was 
held  that  the  law  requiring  registration  of 
voters  did  not  apply  to  a  special  election  held 
In  cities,  but  applies  to  primary  and  general 
elections;  and,  after  quoting  from  the  act 
of  the  Legislature  relative  to  registration, 
the  court  says: 

"To  hold  that  the  registration  system  provid- 
ed by  the  act  applies  to  special  election  in  cities 
or  in  counties  would  be  to  hold  that  the  Legia- 
lature  has  enacted  a  law  requiring  the  voter  to 
register  before  he  shall  be  entitled  to  vote,  and 
at  the  same  time  providing  no  means  or  op- 
portunity, during  a  period  of  20  months  out  of 
every  two  years,  for  a  person,  who  becomes  a 
qualified  voter  m  any  precinct  subsequent  to 
the  last  preceding  general  election,  to  register 
for  the  purpose  of  voting  at  any  such  special 
election,  held  during  such  period  of  20  months. 
In  the  absence  of  express  language  in  the  act 
making  said  provisions  apiilicable  to  other  than 
primary  and  general  elections  for  the  purpose 
of  nominating  and  electing  state,  county,  and 
precinct  ofiicers,  we  conclude  that  the  L^sla- 
ture  had  no  such  intention,  and  that  the  regia- 
tration  provided  in  said  act  does  not  apply  to 
the  election  in  this  case  by  reason  of  any  pro- 
vision of  the  act." 

It  seems  clear  that  If  the  registration  books 
did  not  apply  to  such  elections  that  it  would 
furnish  no  adequate  guide  as  to  the  number 
of  qualified  electors  residing  In  the  district, 
and  that,  as  the  Legislature  did  not  provide 
a  means  for  determining  this  question  of  fact, 
it  was  proper  to  Introduce  oral  testimony  so 
the  actual  number  of  voters  of  such  district 
might  be  ascertained.  As  we  are  of  the  opin- 
ion that  30  per  cent  of  the  total  number  of 
legal  voters  living  In  such  school  district 
shall  participate  therein,  the  only  other  ques- 
tion necessary  to  decide  is  the  constitution- 
ality of  section  7383,  supra.  The  part  of  the 
Constitution  which  counsel  contend  nullifies 
this  section  of  the  statute  is  the  proviso  of 
section  9,  art  10,  which  reads: 

"Provided,  that  the  aforesaid  annual  rate  for 
school  purposes  may  be  increased  by  any  school 
district  by  an  amount  not  to  exceed  ten  mills  on 
the  dollar  valuation,  on  condition  that  a  ma- 
jority of  the  voters  thereof  voting  at  an  elec- 
tion, vote  for  said  increase." 

Section  7383,  supra,  and  the  other  sections 
of  the  article  of  which  It  forms  a  part,  were 
enacted  for  the  purpose  of  vitalizing  the 
foregoing  constitutional  provision.  In  our 
opinion,  there  is  nothing  In  the  act  of  the 
Legislature  repugnant  to  the  constitutional 
provision.  The  Constitution  simply  provides 
that  at  the  election  provided  for  by  the 
Legislature  for  authorizing  an  additional 
levy  for  school  purposes,  a  majority  must 
vote  in  favor  of  the  levy.  As  the  constitu- 
tional provision  Is  not  self-executing,  It  was 
the  duty  of  the  Legislature  to  vitalize  it, 
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and  In  so  doing  It  was  left  entirely  free  to 
determine  how  the  election  should  be  held, 
the  time  and  place,  and  the  manner  of  hold- 
ing the  same,  and  what  shall  be  held  to  con- 
stitute a  legal  election.  People  ▼.  Czar- 
neckl,  256  lU.  320,  100  N.  B.  283;  Bell  t. 
a^  of  Amerlcus,  79  Oa.  152,  S-S.  B.  612. 
In  the  latter  case  It  was  said: 

"The  Oeor^a  Constitution  provides  that  no 
bonded  indebtedness  for  tbe  establishment  of 
certain  improvements  shall  be  incurred  by  any 
municipal  corporation  without  the  assent  of 
two-thirds  of  the  qualified  voters  thereof  at  an 
election  for  that  purpose.  Held,  •  •  •  tiat, 
in  estimating  whether  or  not  two-thirds  of  the 
voters  bad  voted  in  favor  of  such  indebtedness, 
the  judges  of  election  shall  base  their  calcula- 
tion on  the  votes -cast  at  the  last  previous  elec- 
tion, is  constitutional" 

In  our  judgment,  the  Oklahoma  statute 
under  discussion  Is  of  somewhat  similar  im- 
port. Instead  of  making  the  legality  of  the 
election  turn  npon  the  votes  cast  at  the  last 
preTlous  election,  as  in  Georgia,  it  provides 
that  the  election  provided  for  the  purpose 
of  vitalizing  the  constitutional  provision 
"shall  be  held  to  be  a  legal  election  when 
30  per  cent  of  the  total  number  of  the  legal 
electors  shall  participate  therein." 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  affirmed.  All  the  Justices 
concur. 


(4S  Okl.  280) 

ATCHISON.  T.  A  S.  F.  RY.  CO.  t.  ETHES- 

TON.     (No.  3415.) 
(Supreme  Court  of  Oklahoma.    Jan.  9,  1915.) 

fByUahut  hy  the  Court.) 

1.  Cabriebs  (I  94*)— Action  tob  Convebsion 
—  Evidence  —  Sufficiency  —  Question  fob 
Juby. 

PlaintifF  sued  in  trover  for  conversion  of 
a  certain  wagon ;  the  undisputed  testimony 
shows  that  the  property  was  delivered  to  de- 
fendant to  be  transported  to  Los  Angeles,  Cali- 
fornia. Upon  instruction  from  plaintiff,  the 
property  was  shipped  to  Kansas  City,  Mo.,  ar- 
riving September  9th.  On  September  l6th, 
plaintiff  arrived  in  Kansas  City  for  the  purpose 
of  paying  the  freight  and  receiving  the  property. 
Defendant  demanded  as  freight  $326,  which 
plaintiff  refused  to  pay,  claiming  same  was  ex- 
cessive. The  agent  of  defendant  admitted  it  was 
excessive,  and  made  an  effort  to  have  it  adjust- 
ed. Plaintiff  remained  in  Kansas  City  for  two 
weeks,  going  to  defendant's  office  daily,  in  an  ef- 
fort to  pay  the  proper  amount  of  freight  and  re- 
ceive the  property.  Several  weeks  afterwards, 
defendant  reduced  the  amount  to  $146.70,  ad- 
mitting the  former  amount  demanded  was  exces- 
sive. Eteld,  the  evidence  was  sufficient  to  carry 
the  issue  to  the  jury  on  the  question  of  con- 
version. Beld,  further,  a  formal  demand  and  a 
specific  tender  of  the  amount  of  freight  were 
not  required,  under  the  circumstances  of  this 
case. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  {§  367-395,  456;    Dec.  Dig.  {  94.*] 

2.  Carbiebs  (i  94*) — Conversion  of  Ship- 
ment—Demand— l^NDEB  OF  FBEIOHT. 

Instructions  of  the  court  examined,  and 
keU  to  fully  and  fairly  cover  the  issues.  Beld, 
further,  no  error  in  the  court's  refusal  to  charge 
the  jury  as  requested  by  defendant 

[Ed.    Note.— For    other    cases,    see    Carrier*, 
Cent  Dig.  if  367-395,  456;   Dec.  Dig.  |  94.»] 


Elrror  from  District  Court,  Oklahoma 
County;    W.  R.  Taylor,  Judge. 

Action  by  A.  M.  Etherton  against  the 
Atchison,  Topeka  &  Santa  F^  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Cottingham  &  Bledsoe  and,  Charles  H. 
Woods,  air  of  Oklahoma  City,  for  plaintiff 
la  error.  B.  S.  Bessey,  of  Cushing,  for  de- 
fendant in  error. 

RIDDI/B,  J.  The  parties  will  be  referred 
to  here  in  accordance  with  their  positions  on 
the  docket  of  the  trial  court 

Plaintiff  filed  bis  suit  in  trover  in  the  dis- 
trict court  of  Oklahoma  county  for  conver- 
sion of  a  certain  peanut  popcorn,  and  candy 
wagon,  claiming  damages  in  the  sum  of  $700. 
The  petition  alleges  substantially  that  plain- 
tiff, on  August  12,  1909,  had  delivered  to  de- 
fendant the  wagon  at  Amorilla,  Tex.,  for 
shipment  to  Los  Angeles,  Cat,  prepaying  the 
freight  in  the  sum  of  $31.50;  that  thereaft- 
er, at  the  request  of  plaintiff,  said  wagon  was 
shipped  from  Los  Angeles,  Cal.,  to  Kansas 
City,  Mo.,  arriving  there  September  9th; 
that  on  September  16th  plaintiff  went  to  the 
freight  office  in  Kansas  City  to  pay  the 
freight  and  charges  thereon  and  to  receive 
the  wagon;  and  that  said  defendant  through 
Its  agents,  refused  to  deliver  said  wagon,  ex- 
cept upon  the  condition  that  plaintiff  pay 
as  freight  the  sum  of  $326.92;  that  said 
amount  was  exorbitant  and  the  demand  un- 
reasonable. Plaintiff  offered  to  pay  the  usu- 
al and  established  freight  and  other  charges 
and  remained  in  Kansas  City  for  more  than 
two  weeks,  and  called  on  defendant  from 
day  to  day  for  the  purpose  of  paying  the 
freight  and  receiving  said  wagon,  which  was 
refused,  except  on  the  conditions  above 
stated. 

Defendant  filed  its  amended  answer  to 
this  petition,  consisting:  (1)  Of  a  general 
denial;  (2)  admitting  the  shipment  as  alleg- 
ed, and  further  admitting  that  after  con- 
siderable time,  it  agreed  to  accept  the  sum 
of  $146.70,  which  was  in  accord  with  the 
legal  tariff  rates.  It  also  sets  up  a  counter- 
claim and  asks  judgment  for  the  amount  of 
the  freight  in  the  sum  of  $146.70.  A  reply, 
constituting  a  general  denial,  was  filed  to 
this  answer.  Upon  the  issues  thus  made,  the 
cause  proceeded  to  trial  to  a  jury,  and  a  ver- 
dict was  returned  in  favor  of  plaintiff  in 
the  sum  of  $610.  A  remittitur  was  ordered, 
which  was  filed,  reducing  the  judgment  to 
$533.30.  Motion  for  new  trial  was  filed  and 
overruled,  and  defendant  prosecutes  error 
by  filing  his  petition  in  error  and  case-made 
in  this  court  Defendant  alleges  the  fol- 
lowing errors: 

"(1)  The  court  below  erred  in  overruling  the 
motion  for  new  trial,  and  upon  each  and  every 
of  the  grounds  contained  in  said  motion, 

"(2)  The  court  erred  in  accepting  the  verdict 
of  the  jury,  and  in  rendering  judgment  thereon. 
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"(3)  Th«  court  erred  In  refusing  to  inatruet 
the  jury  in  accordance  with  certain  relevant  and 
pertinent  requests  of  the  defendant,  which  said 
instructions  so  requested  by  the  defendant  are 
found  on  record  pages  146  to  160,  inclusive,  and 
being  numbered  1  to  9,  inclusive. 

"(4)  The  court  erred  in  instructing  the  Jury 
in  accordance  with  his  general  charge  to  the 
jun^,  which  said  charge  is  found  on  record  pages 
152  to  157,  inclusive,  the  sgiid  charge  as  a  whole 
being  erroneous  and  each  and  every  of  the  para- 
graphs thereof. 

"(5)  For  errors  of  law  occnrring  on  trial  of 
said  cause,  excepted  to  at  the  time  by  plaintiff 
in  error. 

••(6)  Error  to  the  court  below  to  refustog  to 
direct  a  verdict  in  favor  of  the  plaintiff  in  error. 

"(7)  Because  the  court  below  erred  in  permit- 
ting the  verdict  of  the  jury  to  stand  as  remitted, 
the  same  being  based  on  error  in  the  amount  of 
the  recovery,  the  verdict  being  too  large. 

"(8)  The  court  below  erred  in  permitting  the 
verdict  of  the  jury  to  stand,  the  same  not  being 
based  upon  sufficient  evidence,  any  evidence,  and 
contrary  to  law," 

The  only  questions  raised  by  tliese  various 
assignments  necessary  to  be  considered  here, 
are:  (1)  Did  the  court  commit  reversible  er- 
ror In  submitting  this  cause  to  the  Jury?  (2) 
Did  the  court  properly  charge  the  jury  as 
to  the  law  in  the  case?  (3)  Did  the  court 
commit  error  in  refusing  to  charge  the  jury 
as  requested  by  defendant? 

[1]  Under  the  first  proposition,  it  is  ear- 
nestly insisted  by  counsel  for  defendant  that 
the  facts  are  undisputed,  and,  accepting  the 
testimony  of  plaintiff  as  true,  there  was  no 
issue  of  fact  warranting  the  court  In  sub- 
mitting the  Issues  to  the  jury.  We  are  un- 
able to  agree  with  counsel  In  this  contention. 
This  proposition  presents  the  question  as  to 
whether  or  not  the  facts  in  this  case  are  suf- 
ficient to  show  a  conversion  of  the  property 
by  defendant  The  law  seems  to  be  well  set- 
tled that  where  a  party  delivers  to  a  com- 
mon carrier  goods  for  shipment,  such  com- 
mon carrier,  when  the  goods  reach  their 
destination,  is  entitled  to  retain  possession 
of  such  goods  until  the  legal  amount  of 
freight  is  paid  thereon,  and  that  such  car- 
rier has  a  lien  upon  said  goods  for  the  securi- 
ty of  the  payment,  of  said  freight  This 
proposition  is  not  denied  by  plalntlfT.  The 
law  is  equally  well  settled  that  a  refusal  of 
a  carrier  to  surrender  goods  upon  demand 
and  the  payment  or  tender  of  the  legal 
amount  of  freight  and  other  legal  charges, 
or  if  such  carrier  refuses  to  surrender  said 
goods,  except  on  condition  of  the  payment 
of  an  excessive  and  illegal  amount  aa  freight, 
after  a  reasonable  time  wltbto  which  to  in- 
vestigate and  ascertain  the  true  amount  of 
legal  charges,  such  action  will  constitute  a 
conversion,  and  trover  will  lie.  It  is  undis- 
puted that  tbe  goods  remained  at  their  des- 
tination in  Kansas  (3ty  from  tbe  9tb  until 
the  16th  of  September  before  platotift  ar- 
rived and  made  demand  for  same;  that  aft- 
er bis  arrival,  he  remained  In  Kansas  City 
for  two  weeks  In  an  endeavor  to  have  tbe 
proper  amount  of  freight  ascertained,  for 
the  purpose  of  paying  same  and  receiving  the 


property;  that  tbe  agents  in  charge  of  de- 
fendant's freight  office  at  Kansas  City,  in 
effect  admitted  the  amount  was  erroneous 
and  excessive  and  made  efforts  to  have  it 
adjusted;  that  several  weeks  after  plain- 
tiff left  Kansas  City,  defendant  admitted 
that  the  amount  first  demanded  was  exces- 
sive, and  proposed  to  surrender  tbe  goodv 
upon  payment  of  $146.70.  We  are  of  the 
opinion  that  this  state  of  facts  was  suffi- 
cient to  carry  this  issue  to  the  Jury  as  to 
whether  or  not,  under  all  the  facts  and  cir- 
cumstances, it  constituted  conversion.  It 
was  said  In  tbe  case  of  Beasley  v.  Baltimore 
&  Potomac  R.  Ca,  27  App.  D.  C.  695,  6  L.  R. 
A.  (N.  S.)  1048,  the  syUabus  .reads: 

"Refusal  of  a  connectmg  carrier  to  surrender 
freight,  at  least  after  a  reasonable  time  to  as- 
certain the  facts,  upon  tender  of  the  rate  stipu- 
lated for  in  the  carriage  contract,  which  is  in  ex- 
cess of  its  own  portion  of  the  through  rate,  be- 
cause of  a  waybill  in  its  possession  calling  for  a 
larger  sum,  which  is  substantially  admitted  to 
be  a  mistake,  is  a  conversion  for  which  trover 
will  lie.  Six  days  is  not  so  clearly  a  reason- 
able time  for  a  carrier  to  consume  in  ascertain- 
ing the  correctness  of  a  rate  for  shipment  of 
freight  from  a  point  in  Florida  to  Washington, 
Disti-ict  of  Columbia,  and  that  the  court  can 
take  the  question  from  the  jury  in  an  action  to 
recover  for  conversion  of  the  property." 

Again,  in  tbe  case  of  Northern  Transporta- 
tion Co.  of  Ohio  V.  Selllck,  62  lU.  249,  in  the 
syllabus,  It  is  held: 

"1.  If  one  person  has  the  property  of  another 
in  his  possession,  and  the  owner  makes  demand 
of  it,  and  the  party  in  possession,  without  right, 
refuses  to  deliver  it,  that  will  constitute  a  con- 
version of  the  property  by  the  latter  to  his  own 
use. 

"2.  So,  where  the  owner  of  a  carriage  shipped 
the  same  by  a  common  carrier,  the  amount  to  be 
charged  for  the  transportation  being  first  agreed 
upon,  and,  upon  the  carriage  reaching  its  desti- 
nation, was  demanded  by  the  owner,  he  offering 
to  pay  the  charges  as  agreed,  but  the  agent  of  the 
carrier  refused  to  deliver  it  except  upon  .the  pay- 
ment of  a  larger  amount  held,  this  was  a  con- 
version of  the  {property  by  the  carrier,  and  the 
owner  could  maintain  trover  therefor.  The  lat- 
ter discharged  his  duty  by  making  demand  for 
the  carriage  immediately  on  its  arrival  and  of- 
fering to  pay  the  freight  agreed  upon." 

Other  cases,  in  effect,  sustaining  this  prop- 
osition, are:  Marsh  v.  Union  Pac.  Ry.  Co. 
(C.  C.)  9  Fed.  873 ;  McEntee  v.  N.  J.  Steam- 
ship Co.,  6  Am.  Rep.  28 ;  Richardson  v.  Rich, 
104  Mass.  159,  6  Am.  Rep.  210;  Wbltlock  v. 
Heard,  13  Ala.  776,  48  Afia.  Dec.  75 ;  Peebles 
V.  Boston  &  A.  Ry.  Co.,  112  Mass.  509;  Lou- 
isville &  N.  W.  Ry.  Co.  V.  Lawson,  88  Ky. 
496,  11  S.  W.  511;  Wright  &  Cotton  Wire 
Co.  V.  Warn,  177  Mass.  283,  58  N.  B.  1082. 

Under  this  proposition,  the  point  is  also 
made  that  tbe  court  should  have  directed 
a  verdict  for  the  defendant,  for  tbe  reason 
plaintiff  failed  to  prove  a  specific  demand  for 
the  goods,  and  a  tender  of  the  proper  freight 
Tbe  court  In  our  Judgment,  properly  charged 
tbe  Jury  upon  this  issue,  which  we  will  no- 
tice later.  We  are  of  the  opinion  that  if  the 
evidence  tn  this  case  failed,  as  a  matter  of 
law,  to  show  a  sufficient  demand,  It  certain- 
ly was  sufficient  to  carry  the  case  to  tbe  Jury. 
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It  Is  BhowB  by  plalntUTa  testimony,  and  not 
denied,  tbat  he  went  to  Kansas  City  for  the 
puipose  of  paying  the  freight  and  receiving 
these  goods,  and  remained  there  for  two 
weeks,  and  visited  the  office  of  the  railway 
company  practically  every  day  for  that  length 
of  time.  It  would  seem  that  es  a  matter  of 
law,  this  should  be  a  anffldent  demand,  and 
It  certainly  was  safflclmt  to  go  to  the  Jury 
for  its  determination.  We  are  also  of  the 
opinion  that  under  the  facts  and  circum- 
stances of  this  case,  a  specific  tender  was  not 
required.  Tills  issue  was  also  submitted  to 
the  jury.  It  appears  from  the  facts  and  cir- 
cumstances reasonably  certain  that  a  tender 
of  the  amount  wlilch  was  actually  due  at  the 
time  would  have  availed  the  plaintlfC  nothing. 
It  would  have  been  a  useless  and  vain  act, 
for  the  i^ason  it  Is  shown  that  defendant, 
for  the  two  weeks  plaintiff  was  in  Kansas 
City,  was  demanding  something  more  than 
twice  the  amount  of  the  freight,  afterwards 
admitted  to  be  due,  and  never  intimated,  ei- 
ther by  word  or  sign,  that  it  would  accept  less ; 
and,  in  addition  to  this,  defendant  is  insist- 
ing in  this  court  as  a  reason  why  it  cannot 
be  liable  in  conversion  it  retained  a  lien  upon 
the  goods  for  the  full  amount  of  freight  due, 
and  it  is  admitted  the  two  weeks  plaintiff 
was  in  Kansas  City,  and  for  several  weeks 
thereafter,  the  amount  whidi  it  claimed  to 
be  due  and  demanded  was  something  more 
than  twice  the  actual  amount  due.  Under 
these  drcomstances,  plainttS  was  relieved 
of  making  a  specific  tender. 

[2]  We  will  now  consider  whether  or  not 
the  court  properly  charged  the  jury  as  to  the 
law.  In  charge  5,  the  court  instructed  the 
Jury  upon  the  issue  of  conversion  as  follows: 

"Tou  are  instructed  as  a  matter  of  law  that  a 
common  carrier  of  freight,  which  through  ita 
agents  demands,  as  a  condition  precedent  to  its 
delivery  to  the  consignee,  a  sum  larger  than  the 
established  tariff  rates,  and  which  la  subsequent- 
ly admitted  to  be  a  mistake  or  overcharge,  will 
constitute  a  conversion  when  such  mistake  and 
overcharge  is  insisted  upon  by  the  carrier  beyond 
a  reasonable  and  sufficient  time  for  the  carrier 
to  ascertain  the  facts  as  to  the  true  and  proper 
rate,  and  if  you  find  from  the  evidence  in  this 
case  that  the  defendant  railway  company  de- 
manded of  the  plaintiff  a  sum  greater  than  the 
true,  regular  established  rate,  and  insisted  upon 
the  same  for  an  unreasonable  time  as  a  condi- 
tion of  surrendering  this  wagon  to  the  plaintiff, 
that  no  tender  or  payment  of  freight  is  necessary 
on  the  part  of  the  plaintiff  before  bringing  an 
action  for  conversion." 

Paragraphs  6,  7,  and  8  of  the  court's 
charge  should  be  considered  in  connection 
with  this  charge,  which  are: 

"(8)  Yon  are  instructed,  further,  that  a  rea- 
■onabl*  time  is  a  question  for  yon  to  determine 
under  all  the  circumstances  in  this  case,  taking 
into  consideration  the  nature  of  the  shipment, 
Its  classification,  and  the  means  available  to  the 
agents  of  the  defendant  company  to  ascertain 
the  true  rate. 

"(7)  You  are  instructed  that  the  defendant 
was  in  duty  bound  to  deliver  this  shipment  with 
reasonable  dispatch ;  and,  while  accidents  and 
obstructions  will  excuse  delay  in  delivery,  ar 
soon  as  the  same  can  be  reasonably  overcome, 
the  carrier  should  make  delivery. 


"(8)  To  constitute  a  conversion  of  goods  by  a 
carrier,  it  is  necessary  that  there  should  have 
been  an  actual  appropriation  of  the  property  by 
the  carrier  to  its  own  use  or  benefit;  but  such 
appropriation  might  arise  from  the  exercise  of 
wrongful  dominion  over  it  to  the  exclusion  of 
the  rights  of  the  owner,  or  withholding  it  from 
the  possession  of  the  plaintiff  under  a  claim  in- 
consistent with  his  rights,  but  a  reasonable  de- 
tention of  a  chattel  by  a  carrier  will  not  con- 
stitute a  conversion,  and  it  is  for  you  to  deter- 
mine in  this  case  whether  there  was  or  was  not 
an  unreasonable  detention." 

These  various  instructions,  considered  to- 
gether, In  our  judgment  properly  and  fully 
submitted  the  issue  of  conversion  to  the  jury 
as  applied  to  the  facts  in  this  case. 

In  paragraph  10  of  the  court's  charge,  the 
Jury  was  Instructed  on  the  question  of  tender 
as  follows: 

"You  are  instructed  that  a  formal  demand  for 
the  delivery  of  the  property  converted  by  a 
carrier,  or  a  tender  of  the  charges  for  freight, 
may  be  waived  by  the  carrier,  and  if  yon  find 
that  the  actions  of  the  defendant  carrier  in  this 
case  were  such  as  to  indicate  to  the  plaintiff  in 
advance  that  a  tender  or  formal  demand  would 
be  unavailing,  such  action  would  constitute  a 
waiver  and  no  demand  or  tender  would  be  neces- 
sary as  a  condition  precedent  to  the  bringing  of 
this  action." 

We  think  this  is  a  correct  declaration  of 
the  law  as  applied  to  the  facts.  This  po- 
sition is  well  settled  by  this  court  Citizens' 
State  Bank  v.  Chattanooga  State  Bank,  23 
OkL  767,  101  Pac.  1118;  Brunson  v,  Merrill, 
17  Okl.  44,  86  Pac.  431;  Maddox  v.  Dowdy, 
31  Okl.  169,  120  Pac.  651 ;  Hutchlngs  v.  Cob- 
ble, 30  Okl.  158,  120  Pac.  1013. 

In  paragraph  11  the  court  charged  the  Jury 
in  regard  to  the  legal  freight  rate  which  is 
In  accord  with  the  views  of  counsel  for  de- 
fendant In  paragraphs  12  and  13  the  Jury 
was  Instructed  as  to  the  measure  of  damages, 
which  instructions  are  as  follows: 

"(12)  If  you  find  that  there  was  a  conversion 
of  this  wagon  on  the  part  of  the  defendant,  ac- 
cording to  the  foregoing  instructions,  the  meas- 
ure of  damages  will  be  the  value  of  the  wagon 
at  the  place  of  conversion  at  the  time  it  was 
so  wrongfully  detained,  less  the  true  amount  of 
freight,  or  other  just  charge,  due  the  defendant 
at  the  time  of  conversion. 

"(IS)  You  are  instructed  that  after  a  conver- 
sion has  taken  place,  the  owner  is  under  no  ob- 
ligation to  receive  tne  property  if  tendered  to 
him,  unless  yon  find  that  such  return  of  the 
property  would  place  the  owner  in  practically 
the  same  situation  as  he  was  at  the  time  of  the 
conversion." 

In  our  Judgment,  this  is  a  correct  state- 
ment of  the  law.  It  remains  to  be  seen 
whether  the  court  committed  reversible  error 
In  refusing  to  charge  the  Jury  as  requested 
by  defendant,  which  requested  instruction  is 
as  follows: 

"If  you  find  for  the  plaintiff  in  this  case,  yon 
will  assesB  his  damage  according  to  the  follow- 
ing rule:  You  will  ascertain  the  value  of  the 
shipment  at  the  place  and  on  the  date  at  which 
it  should  have  been  delivered,  deducting  the 
freightage,  to  which  the  defendant  would  have 
been  entitled  had  it  completed  the  delivery,  and 
in  this  connection,  I  charge  you,  further,  that 
you  may  consider  in  mitigation  of  damages  the 
fact  that  defendant  in  its  answer  has  asserted 
that  it  now  has  the  possession  of  the  property 
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aod  tenders  and  agrees  to  retarn  the  possession 
thereof  and  deliver  the  same  to  the  plaintiff. 
Under  such  circumstances.  I  charge  you  that 
you  are  authorized  to  consider  the  value  of  the 
property  at  the  time  and  place  it  should  have 
been  delivered,  and  consider  the  value  of  the 
property  in  its  present  condition,  and  the  dif- 
ference. If  any,  will  make  up  the  amount  of  your 
verdict.  In  any  event,  the  defendant  is  entitled 
to  its  proper  freight  charges." 

We  think  the  court  committed  no  error  In 
this  respect,  for  tv?o  reasons:  (1)  The  court 
properly  charged  upon  this  Issue  In  Its  gen- 
eral charge  to  the  jury ;  (2)  this  Instruction 
does  not  correctly  state  the  law.  The  plain- 
tiff did  not  sue  for  damages  for  detention  of 
the  property,  and  this  issue  was  not  in  the 
case,  and  therefore  it  would  have  been  im- 
proper for  the  court  to  have  so  charged  the 
Jury  as  requested.  This  charge  would  have 
been  Inconsistent  with  the  issues  in  the  case, 
and  if  the  defendant  was  liable  in  trover  for 
conversion,  this  certainly  Is  not  a  proper 
charge,  applicable  to  the  facts.  The  court 
did  charge  the  jury,  in  effect,  that  defendant 
was  entitled  to  an  offset  for  the  amount  of 
legal  freight  and  charges  due.  It  is  further 
insisted  that  the  court  should  have  charged 
the  jury  that  a  tendering  of  the  property  In 
the  amended  answer  was  proper  in  mitigation 
of  damages.  We  are  of  the  opinion  that  the 
facts  in  this  case  did  not  warrant  such  a 
charge.'  There  may  be  circumstances  in  a 
bult  in  trover  for  conversion  wherein  a  prop- 
osition Involved  in  this  charge  might  be 
pr<H)er,  but  we  are  clearly  of  the  opinion  it 
was  not  applicable  to  the  facts  and  Issues 
Before  the  court 

The  evidence  in  this  case  warranted  the 
court  In  submitting  all  the  issues  to  the  Jury ; 
and,  finding  no  reversible  error  in  the  In- 
structions given  and  In  the  refusal  to  give 
said  requested  instructions,  the  Judgment  of 
the  trial  court  must  be  affirmed.  It  is  so 
ordered.    All  the  Justices  concur. 


(45   Okl.   414) 

CITY  OF  MUSKOGEE  v.  MILLER. 
(No.  8792.) 

(Supreme  Court  of  Oklahoma.     Dec.  22,  1914. 
Rehearing  Denied  Jan.  26,  1916.) 

(Syllaiu*  hy  the  Court) 

1.  Municipal     Corporations     (S     764»)  — 
Stkeets— Safe   Condition— Ddtt. 

It  is  the  duty  of  a  municipal  corporation 
to  keep  its  streets  in  a  reasonably  safe  condi- 
tion for  ordinary  travel  by  the  public. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  K  1616-1620;  Dec. 
Dig.  i  764.*) 

2.  Municipal    Cobpobations    (§    755*)- Db- 

FECTIVK     STBEETS— PERSONAI.    IWJTJH1IK9— LI- 
ABILITY. 

Where  a  person  is  riding  upon  a  well- 
broken  horse  ordinarily  sure  of  _  foot,  not  at 
an  unusual  speed,  and  such  animal,  without 
fault  on  the  part  of  the  rider,  becomes  fright- 
ened and  temporarily  unmanageable,  and.  by 
reason  of  coming  in  contact  with  a  defect  in 
a  street  negligently  created  or  permitted  to  re- 


main therein  by  a  dty,  falls  and  injnres  mxeb 
rider,  the  municipality  is  liable  therefor. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |§  1587,  1589,  1590; 
Dec.  Dig.  §  755.*] 

Error  from  District  Court,  Muskogee  OooD- 
ty;  R.  P.  De  Graffcnrled,  Judge. 

Action  by  William  L.  Miller  against  the 
City  of  Muskogee.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

S.  V.  O'Hare  and  J.  C.  Davis,  both  of 
Muskogee,  for  plaintiff  in  error.  Thomas 
H.  Owen  and  Joseph  C.  Stone,  both  of  Musko- 
gee, for  defendant  in  error. 

BLEAKMORE,  J.  This  case  presents  er- 
ror from  the  district  court  of  Muskogee  coun- 
ty, and  is  an  action  brought  by  the  d,efendant 
in  error  against  the  dty  of  Muskogee  for 
damages  for  personal  injuries  sustained  by 
reason  of  being  thrown  from  his  horse  on  a 
public  street  of  the  defendant  dty,  resulting 
in  a  Judgment  in  bis  favor  in  the  sum  of 
$2,500,  from  which  the  dty  appeals.  The  par- 
ties will  be  referred  to  here  as  they  appeared 
in  the  court  below: 

Plaintiff  alleged: 

"That  Market  street  is  one  of  the  public 
streets  of  the  said  city  of  Muskogee,  and  that 
it  is,  and  has  been  at  all  the  times  herein  men- 
tioned, the  duty  of  said  city  to  keep  its  streets 
in  a  safe '  condition  for  travel.  That  in  vio- 
lation of  its  duty  as  aforesaid,  on  about  the 
25th  day  of  April,  1910,  and  for  a  long  time 
prior  thereto,  the  said  city  knowingly  permit- 
ted a  large  hole,  or  excavation,  of  the  width 
of  about  10  feet,  of  the  length  of  about  30 
feet,  and  of  the  depth  of  about  2  feet,  to  be 
made  and  to  exist  on  said  Market  street  be- 
ginning at'ont  30  feet  north  of  Fourth  street, 
and  extending  thence  north,  which  hole  or 
excavation  was,  during  all  of  said'  times,  full 
of  mud  and  bricks,  and  large  slick  rocks, 
which  bricks  and  rocks  had  been  negligently 
placed  in  said  hole  by  the  said  defendant. 
That  on  or  about  the  25th  day  of  April,  1910, 
and  for  a  long  time  prior  thereto,  the  said  dty 
of  Muskogee  negligently,  and  with  the  fuU 
knowledge  of  the  existence  thereof,  permitted 
said  hole  so  filled  with  mud  and  bricks  and 
rocks  to  remain  there  in  the  open  street  with- 
out placing  around  or  in  the  same  any  safe- 
guard or  railing  to  give  notice  of  the  said  ex- 
cavation and  to  protect  persons  who  might 
be  traveling  upon  said  street  from  falling  up- 
on or  into  said  hole,  and  thereby  being  injured, 
though  there  was  grave  and  evident  danger  of 
said  injuries.  That  some  of  said  rocks  were 
about  18  inches  long  and  12  inches  vride,  and 
the  same  had  smooth  surfaces  and  were  so 
placed  and  allowed  to  remain  in  said  mudhole 
that  horses  could  not  safely  pass  over  the  same 
in  said  street  in  the  usual  course  of  travel. 
That  the  plaintiff  did  not  know,  and  could  not 
have  known  by  reasonable  diligence,  that  said 
brick  and  rocks  were  in  said  mudhole,  nor  did 
he  know,  nor  could  he  have  known  by  ordinary 
diligence,  that  the  said  Market  street  at  that 
point  was  unsafe  for  travel,  but  all  of  these 
facts  were  fully  known  to  the  defendant.  That 
on  or  about  the  25th  da^  of  April,  1910,  the 
plaintiff  was  lawfully  riding  a  horse,  upon 
which  he  was  seated,  along  and  over  said 
Market  street,  at  and  near  said  mudhole.  and 
without  bein^  able  to  see  the  danger  or  the 
same,  and  without  negligence,  and  in  the  nee 
of  due  care  upon  the  part  of  the  plaintiff,  and 
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in  the  course  of  ordinary  troTel  upon  said 
street,  the  horse  upon  which  the  plaintiff  was 
riding  stepped  in  said'  madbole  and  upon  said 
stones  and  Dricks  which  had  been  worn  smooth, 
and  dangerous  to  travel,  and  the  said  horse 
stepped  upon  said  stones  and  bricks  ahd  fell 
in  aaJd  mudbole  and  upon  said  rocks  and  bricks 
solely  on  account  of  said  unsafe  condition,  and 
in  fading  the  plaintiff's  left  leg  was  caught  be- 
tween the  body  of  said  horse  and  said  stones, 
both  bones  thereof  were  crushed  and  broken 
at  a  point  about  three  inches  above  bis  ankle, 
and  his  said  leg  was  thereby  greatly  and  per- 
manently injured,  and  he  was  on  that  account 
for  a  long  time  sick,  and  has  ever  since  been 
in  great  pain  and  in  mental  anguish,"  etc. 

Defendant  assies  as  error:  (1)  Overrnl- 
Ing  the  motion  for  a  new  trial;  (2)  admit- 
ting evidence  on  the  part  of  plaintiff;  (3) 
refusing  to  direct  a  verdict  for  defendant; 

(4)  entering  Judgment  for  the  plaintiff;   and 

(5)  refusing  to  give  the  following  instruction 

to  the  Jury: 

"Ton  are  instructed  that  the  matter  of  im- 
proving and  maintaining  given  {utrts  of  a  street 
set  aside  for  public  use  pertains  to  the  dis- 
cretion of  the  legislative  department  of  a  city. 
There  may  be  streets  or  parts  of  streets  in  a 
city  which  are  not  absolutely  necessary  for  the 
convenience  of  the  public,  and  which  will  be 
brought  into  use  by  the  growth  of  the  city; 
and  there  may  be  circumstances  where  it  is  not 
necessary  to  improve  the  width  of  streets  for 
the  requirement  of  travel.  All  that  is  required 
in  such  cases  is  that  the  city  see  that  a  suffi- 
cient part  of  the  street  required  for  use  shall 
be  in  a  reasonably  safe  condition  for  the  con- 
venience of  travel.  And  if  in  this  case  you 
find  that  the  street  was  safe  and  in  good  or- 
der in  sufficient  width  to  have  been  traveled 
by  the  plaintiff  with  ordinary  care  and  pru- 
dence, no  damage  occasioned  by  the  plaintifTs 
horse  l>ecoming  frightened  and  getting  outside 
of  the  usual  traveled  portion  of  the  street  to 
the  spot  where  the  accident  took  place  can 
be  recovered  against  the  defendant." 

Tbe  evidence  disclosed  tliat  plaintiff,  a 
policeman,  was  injured  whil«  riding  a  horse 
along  Market  street,  a  public  street  of  tbe 
defendant  city;  that,  in  response  to  a  call 
for  an  officer,  he  was  proceeding  upon  a 
route  that  be  considered  the  most  direct  to 
the  place  to  which  he  bad  been  called ;  that, 
after  he  had  entered  Market  street  travel 
ing  at  a  gallop,  he  met  a  wagon  covered  with 
a  sheet  or  tarpaulin,  which  be  designated  as 
an  asphalt  wagon,  moving  toward  him  upon  a 
crooked  or  zigzag  pathway  through  said 
street;  that  be  was  unacquainted  with  the 
condition  of  said  street  at  the  time  he  enter- 
ed upon  tbe  same;  but  that  there  was  a 
hole  or  space  some  40  feet  long  and  30  feet 
wide  in  said  street  which  had  been  partially 
filled  with  rocks  of  various  sizes  and  di- 
mensions that  were  protruding  from  the  sur^ 
face;  that  as  he  approached  tbe  same  the 
horse  upon  which  he  was  riding  shied  at  the 
rocks  and  again  shied  at  the  fluttering  cover 
upon  the  asphalt  wagon,  and  jumped  among 
and  upon  said  rocks,  which  caused  it  to  fall 
with  and  injure  plaintiff.  The  undisputed 
evidence  is  that  tbe  horse  upon  which  plain- 
tiff was  riding  was  a  well-broken  animal  and 
OTdloarUj  sure  of  toot 


Plaintiff's  testimony  Is  as  follows: 
"A.  The  place  was  between  Altamont  and 
Fourth  street,  and  there  has  been  a  big  mud- 
hole,  and  some  one  had  filled  it  up  with  rocks, 
and  left  only  a  zigzag  path  for  a  wagon  to  go 
through,  and  on  the  north  side  there  was  a 
place  where  a  footman  went  through,  and  as 
I  went  down  there  I  turned  off  Fourth  street 
on  Market,  and  there  was  an  asphalt  wagon 
with  a  sheet  over  it  to  the  left,  and  in  the 
same  track  I  was,  and  I  was  galloping  along, 
and  I  saw  that  I  couldn't  go  through  there, 
and  tamed  to  go  to  the  footman's  path,  and 
tried  to  check  up  my  horse,  and  he  was  frac- 
tious, and  as  be  jumped  he  struck  the  pile  of 
rocks  and  fell,  and,  as  I  saw  him  fall,  I  got 
my  feet  oat  of  the  stirrups." 

"A.  I  ran  my  horse  around  and  tried  to  go 
through  where  the  abutment  was,  and  when 
the  horse  saw  those  rooks  he  turned  and  shied, 
and  that  is  why  he  fell."  - 

After  plaintiff  had  testified  fbat  be  bad 
gone  30  or  40  feet  upon  Market  street,  be 
was  asked  and  answered  tbe  following  ques- 
tions: 

"Q.  When  you  turned  and  got  30  or  40 
feet  away,  you  saw  the  condition  of  the  street 
well?  A.  Tes,  sir;  when  I  got  on  it.  Q. 
And  you  saw  the  only  safe  place  waa  to  go 
on  the  north  side,  the  extreme  north  side  of 
the  tittle  path?     A.  Yes,  sir." 

And  again: 

','Q.  When  you  looked  ahead  and  discovered 
this  unsafe  condition,  yon  discovered  the  path 
to  the  right?  A.  Tea,  sir.  Q.  You  looked 
at  that,  and  that  looked  safe?  A.  Yea,  sir; 
to  me.  Q.  And  you  undertook  to  go  around 
that  traveled  path?  A.  Yes,  sir.  Q.  Was 
that  in  the  street?  A.  At  the  edge  of  the 
street." 

The  street  commissioner  of  the  city  testi- 
fied, upon  cross-examination: 

"Q.  State  to  the  jury  what  was  the  condition 
of  that  street?  A.  There  tutd  been  a  number 
of  loads  of  rock  dumped  promiscuously  into 
the  street.  Q.  How  much  of  space  would  it 
leave  for  people  to  pass?  A.  Just  a  very  nar- 
row driveway.  Q.  Plenty  of  room  for  a  person 
to  ride  along?  A.  Yes,  sir;  plenty  of  room  to 
drive  through  single  file.  Q.  That  street  was 
used  continuously?  A.  Every  day  or  so.  Q. 
People  passed  around  there  without  any  trou- 
ble? A.  Yes,  sir;  every  day  1  suppose.  Had 
a  very  narrow  driveway  to  pass  through." 

Tbe  evidence  disclosed  that  the  street  had 
remained  in  the  condition  above  described 
for  about  a  year  prior  to  the  Injury. 

It  is  urged  by  defendant  that  the  defect  in 
the  street  was  not  the  proximate  cause  of 
the  injury;  and  that  the  same  would  not 
have  occurred  bad  plaintiff  not  lost  control 
of  the  horse  upon  which  he  was  riding  when 
it  became  frightened  at  tbe  cover  of  the  mov- 
ing wagon  upon  such  street.  It  is  also  the 
contention  of  defendant  that  it  was  not  bound 
to  keep  the  entire  width  of  tbe  street  in  re- 
pair. 

[1]  The  rule  established  in  this  state  is 
that,  when  a  city  has  opened  or  dedicated  to 
the  use  of  the  public  a  street,  it  is  incumbent 
upon  it  to  keep  the  entire  width  of  snch  street 
in  a  reasonably  safe  condition  for  ordinary 
traveL  City  of  Stillwater  v.  Swisher,  16  Okl. 
585,  85  Paa  1110.  And  the  general  rule,  de- 
duced from  tbe  various  authorities,  is  that 
a  city  may  in  the  exercise  of  Its  munidpat 
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powers  provide  that  only  a  certain  portion  of 
a  street  shall  be  improved  and  used  for  pub- 
lic travel ;  but  that,  where  It  does  so  provide 
(U  the  entire  street  Is  apparently  appropriat- 
ed to  the  public  use),  then  that  certain  por^ 
tlon  must  be  In  some  manner  specifically  des- 
ignated and  defined  so  as  not  to  mislead  a 
member  of  the  traveling  pubUc  Into  the  use 
of  other  dangerous  portions  to  his  Injury, 
Where  the  entire  thoroughfare  Is  opened  with 
nothing  to  Indicate  the  purpose  of  the  dty 
to  restrict  the  use  thereof  to  a  particular  por- 
tion, It  Is  the  duty  of  the  dty  to  keep  the 
whole  In  a  reasonably  safe  condition  for  ordi- 
nary public  travel;  and  a  mere  "zigzag" 
roadway  through  a  space,  covered  by  a  num- 
ber of  loads  of  rock  dumped  promiscuously 
Into  the  street,  only  wide  enough  to  accommo- 
date a  single  vehicle,  does  not  meet  the  re- 
quirement of  the  law. 

[2]  Opening  a  street  or  permitting.  It  to 
remain  open  through  Its  entire  width  Is  an 
invitation  on  the  part  of  a  municipal  corpo- 
ration to  the  public  to  use  the  same  for  custo- 
mary travel;  and  an  individual  using  such 
street  in  the  ordinary  way  has  a  right  to  pre- 
sume that  he  may  go  thereon  free  from  any 
save  the  usual  hazards  of  travel.  If  he  Is 
exercising  ordinary  and  reasonable  care  for 
his  own  safety,  he  may  assume  that  the  mu- 
nicipality has  done  likewise;  and  if,  as  In 
the  Instant  case,  be  Is  using  snCh  street  in 
pursuit  of  bis  lawful  occupation,  riding  upo^ 
a  well-broken  horse  ordinarily  sure  of  foot, 
at  not  an  unusual  speed,  and  such  animal, 
without  fault  upon  the  part  of  his  rider,  be- 
comes frightened  and  temporarily  unmanage- 
able, and,  by  reason  of  coming  In  contact 
with  an  obstruction  or  a  defect  In  a  street 
negligently  created  or  permitted  to  remain 
therein  by  a  city,  falls  and  injures  such  rider, 
the  nmniclpality  Is  liable  therefor. 

"It  is  clear  that  if  a  horse  of  ordinary  gen- 
tleness merely  shies  or  swerves  to  one  side  so 
that  the  driver  does  not  in  reality  lose  con- 
trol over  him,  and  Injury  is  caused,  without 
fault  of  the  driver,  by  his  thus  coming  in  con- 
tact with  an  obstacle  or  defect  in  the  highway, 
the  municipality  will  be  liable."  Elliott  on 
Roads  and  Streets  (3d  Ed.)  8  793;  Spaulding 
V.  Winslow,  74  Me.  528;  Aldrich  v.  Gorham, 
77  Me.  287;  Hinckley  v.  Somerset,  145  Mass. 
326,  14  N.  E.  166 ;  Meisner  v.  City  of  Dillon, 
29  Mont  116,  74  Pac.  130;  City  of  Emporia 
V.  White,  74  Kan.  864,  86  Pac  295;  Vogelge- 
sang  V.  Citv  of  St.  Louis,  139  Mo.  127,  40  S. 
W.  653;  Dillon  v.  City  of  Raleigh,  124  N.  C. 
184,  32  S.  E.  548;  City  of  Lacon  v.  Page.  48 
III.  499:  Cunningham  v.  City  of  Thief  River 
Falls,  84  Minn.  21,  86  N.  W.  763. 

In  City  of  Hugo  v.  Nance,  39  OkL  640,  1.35 
Pac.  346,  it  was  said  by  this  court  In  the 
syllabus  : 

"A  munidpal  corporation  is  charged  by  law 
with  the  duty  of  at  all  times  keeping  its  streets 
and  sidewalks  in  a  reasonably  safe  condition 
for  travel  by  the  public."  Town  of  Fairfax 
V.  Giraud,  35  Okl.  659,  131  Pac.  159 ;  City  of 
Kingfisher  v.  Altizer,  13  Okl.  121,  74  Pac.  107. 

It  is  also  contended  by  the  defendant  that 
plaintiff's  injury  was  one  that  could  not  have 


reasonably  been  antldpated  by  the  dty,  and 
for  that  reason  no  recovery  can  be  bad. 

In  Coolldge  v.  Hallauer,  126  Wis.  244,  105 
N.  W.  568,  it  Is  said : 

"It  Is  not  necessary.  In  order  to  oonstitnte 
proximate  cause,  that  the  precise  Injuiy  should 
have  been  foreseen  or  apprehended  as  certain 
to  occur.  It  is  sufficient  if  an  ordinarily 
careful  and  prndent  person  ought,  nnder  the 
circumstances,  to  have  foreseen  that  an  in- 
jury might  probably  result  from  the  negligent 
act." 

See,  also,  Hill  t.  Winsor,  118  Mass.  251 ; 
Armendalz  r.  Stlllman,  67  Tex.  458,  3  S.  W. 
678;  WUbert  v.  Sheboygan  Light,  Power 
&  R.  Co.,  129  Wis.  1, 106  N.  W.  10S8, 116  Am. 
St  Rep.  931. 

Again,  it  is  Insisted  on  behalf  of  defendant 
that  there  is  a  fatal  variance  between  the 
acts  of  negligence  aUeged  In  the  petition  and 
the  proof.  In  this  contention  there  la  no 
merit 

It  was  not  error  to  refuse  defendant's  re- 
quested Instruction  set  forth  In  the  assign- 
ments of  error. 

The  evidence  was  suffldent  to  take  the  case 
to  the  Jury  on  the  question  of  the  negligence 
of  the  city  and  the  Issues  Involved. 

We  have  examined  the  Instructions  given 
by  the  court,  and,  in  our  opinion,  the  Jury 
were  Instructed  as  to  the  law  applicable  to 
tbe  case  In  all  particulars. 

It  follows  that  the  Judgment  of  the  trial 
court  should  be  affirmed,  and  it  Is  so  ordered. 
All  the  Justices  concur. 

(46  Okl.  209) 

TUCKER  et  aL  v.  THBAVBS.  (No.  3936.) 
(Supreme  Court  of  Oklahoma.     Jan.  5,  1916.) 

(ByUaitu  by  the  Court.) 

Appeal  and  Erbob  (8  672*)  —  Gase-Uade  — 

Filing — Evidbnce. 

A  motion  is  filed  to  dismiss  this  appeal  on 
the  ground  that  the  case-made  was  never  filed 
with  the  papers  in  the  case  in  the  trial  court. 
The  case-made  contains  no  file  mark  or  stamp  of 
the  clerk,  showing  the  same  to  have  been  filed 
in  the  office  of  the  clerk  of  the  trial  court  A 
certificate  and  also  an  affidavit  of  tbe  clerk  are 
filed  with  the  response  to  said  motion,  which 
show  that  said  case-made  was  deposited  with 
the  clerk  for  the  purpose  of  filing  and  placed 
with  the  papers  in  the  cause,  and  wag  thereafter 
withdrawn,  to  be  filed  in  the  Supreme  Court 
Said  certificate  and  affidavit  of  the  clerk  are 
uncontroverted.  Beld,  that  under  the  law  the 
depositing  with  the  clerk  for  the  purpose  of 
filmg  constituted  a  valid  filing,  and  this  court 
is  authorized  and  will  receive  evidence  showing 
said  case-made  to  have  been  filed.  Beld,  fur- 
ther, the  motion  to  dismiss  should  be  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  2554 ;   Dec.  Dig.  |  672.»] 

Turner,  J.,  dissenting. 

Error  from  District  Court,  Nowata  County ; 
T.  L.  Brown,  Judge. 

Action  between  W.  E.  Tucker  and  another 
and  W.  V.  Thraves.  From  the  Judgment  the 
parties  first  mentioned  bring  error.  Motion 
to  dismiss  overruled. 


•For  otbar 
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W.  J.  Campbell,  of  Nowata,  for  plaintiffs 
In  error.  W.  A.  Sipe,  of  Tulaa,  W.  A.  Chase, 
of  Nowata,  and  J.  4.  TUlotson  and  W.  M. 
Justla,  both  of  Tnlsa,  for  defendant  In  error. 

RIDDLE,  J.  A  motion  is  made  to  dismiss 
on  the  ground  that  the  case-made  was  never 
filed  with  the  papers  In  the  case  In  the  trial 
court  The  case-made  does  not  contain  the 
file  mark  or  the  stamp  of  the  clerk  showing 
the  same  to  have  been  filed.  There  Is  also 
presented  the  affidavit  of  the  clerk  to  the 
effect  that  the  case-made  was  filed  with  the 
papers  In  said  cause.  In  response  to  this 
motion  Is  presented  a  certificate  of  the  clerk 
of  the  trial  court,  showing  that  on  civil  dock- 
et No.  3,  at  page  46,  appears  the  following 
entries  relative  to  said  cause: 

"March  26th,  1912;  case-made  entered,  2Sf ; 
cert.  254  i  filed  10^ ;  orig.  withdrawn  to  file  m 
Supreme  Court." 

There  is  also  presented  the  affidavit  of  the 
derk  to  the  effect  that  the  case  was  filed 
with  the  papers  In  said  cause.  Judgment  was 
rendered  In  the  trial  court  November  27, 1911. 
Case-made  was  settled  'March  26,  1912.  '  Pe- 
tition in  error  and  case-made  were  filed  in 
tliis  court  May  8,  1912. 

The  question  arises  upon  the  motion  to  dis- 
miss: Can  plaintiffs  in  error,  under  the  prac- 
tice in  this  court,  be  permitted  at  this  time 
to  show  that  the  case-made  was  actually  fil- 
ed in  the  trial  court?  In  support  of  the  mo- 
tion herein  to  dismiss,  defendant  in  error 
cites  and  relies  on  the  cases  of  Banks  et  al. 
V.  Watson,  40  Okl.  450, 139  Pac.  306  and  Glbbs 
V.  Tanner,  143  Pac.  189.  In  the  first  case 
dted,  this  court  said: 

"A  case-made  filed  in  this  court  which  does 
not  show  that  it  has  been  filed  in  the  office  of 
the  clerk  of  the  trial  court  is  a  nullity,  and, 
where  such  a  case-made  remains  in  this  court 
after  the  expiration  of  the  statutory  period  in 
which  to  perfect  an  appeal,  on  motion  the  appeal 
will  be  dismissed." 

The  same  rule  was  announced  In  Banks  et 
aL  V.  Watson,  supra.  These  cases,  considered 
abstractly,  might  appear  to  be  conclusive 
against  plaintiffs  in  error  and  require  a  dis- 
missal of  this  appeal.  The  language  used  in 
disposing  of  the  motions  in  those  cases  must 
be  considered  and  applied  to  the  facts  there 
before  the  court,  and  should  not  be  construed 
as  extending  the  rule  beyond  the  points 
necessarily  Involved.  Upon  an  examination 
of  the  facts  in  those  cases,  it  is  disclosed  that 
the  case-made  liad  not,  as  a  matter  of  fact, 
been  filed  in  the  office  of  the  clerk  of  the 
trial  court  with  the  papers  in  said  causes  as 
disclosed  by  the  record,  and  the  conclusions 
reached  and  announced  in  those  cases  were, 
correct  The  rule  stated  by  Cyc.  vol.  3,  p.  73, 
is  to  the  effect  that: 

"A  case  or  statement  of  facts  on  appeal  which 
is  not  filed  within  the  required  time  after  set- 
tlement cannot  be  considered  by  the  appellate 
court" 

It  will  be  noticed  that  the  text  does  not 
state  that,   where  the  case  or  statement  of 
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fkcts  tSiOB  to  bare  the  file  mark  of  the  clerk 
attached  or  stamped  thereon,  it  cannot  be 
considered  by  the  appellate  court;  but  in 
clear  language  it  is  stated  that,  when  the 
record  is  not  ^led  with  the  clerk,  it  cannot  be 
so  considered.  This  is  the  rule  followed  by 
this  court  in  the  case  of  St.  L.,  I.  M.  &  So. 
Ry.  Co.  V,  Burrow,  33  Okl.  701,  127  Pac.  478, 
which  case  is  cited  by  the  court  in  Banks 
et  al.  V.  Watson,  40  OkL  450,  139  Pac.  306. 
It  was  there  said: 

"It  seems  to  be  conceded  that  neither  was  the 
case-made  attested  by  the  clerk  of  the  district 
court  nor  was  the  case-made  filed  with  the 
papers  in  the  case  in  the  lower  court." 

After  quoting  from  section  6074,  Comp. 
Laws  1909,  relating  to  amendments,  approval, 
etc,  the  latter  part  of  which  section  provides, 
"it  shall  then  be  filed  with  the  papers  in  the 
case,"  the  court  further  stated: 

"Such  not  having  been  done,  the  purported 
copy  attached  to  toe  proceeding  in  error  is  a 
nullity.    •    •    •" 

This  undoubtedly  states  the  correct  rule 
and  the  rule  announced  by  the  court  in  the 
two  cases  cited,  when  applied  to  the  facts 
there  before  the  court  The  case-mades  in 
those  cases  bad  not  been  filed  with  the  clerk 
of  the  trial  court,  as  disclosed  by  the  case- 
made  itself,  and  there  was  no  attempt  to 
otherwise  show  that  said  case-mades  had 
been  so  filed;  and  necessarily  the  motions 
to  dismiss  were  properly  sustained.  We  have 
an  entirely  different  state  of  facts  before  ns 
now.  The  uncontradicted  affidavit  of  the 
clerk  of  the  district  court  filed  in  this  court 
shows  that  the  original  case-made  Was,  as  a 
matter  of  fact,  filed  in  bis  office  witii  the 
papers  in  the  case  and  was  withdrawn  for 
the  purpose  of  filing  in  this  court  These 
facts,  not  being  disputed,  must  be  accepted 
as  prima  fade  true.  It  is  the  actual  deposit- 
ing in  the  office  with  the  clerk  of  the  trial 
court  which  in  law  constitutes  the  filing. 
When  the  case-made  is  deposited  with  the 
clerk  or  his  duly  authorized  deputy,  in  his 
office  with  the  intent  and  for  the  purpose  of 
filing  with  the  papers  in  the  cause,  in  law 
it  is  a  valid  filing  and  effective  as  such,  al- 
though the  clerk  neglects  to  place  the  file 
mark  thereon  or  stamp'  same  as  filed;  the 
purpose  of  which  is  to  furnish  evidence  of 
such  filing.  This  rule  is  well  settled.  Norrls 
et  al.  V.  Cross,"  25  Okl.  296,  105  Pac.  1000: 
Eldred  v.  Malloy,  2  Colo.  20.  In  the  case  of 
Nimmons  r.  Westfall,  33  Ohio  St  213,  the 
rule  is  stated  as  follows: 

"The  original  papers  and  pleadings"  on  er- 
ror to  the  common  pleas  are  sufficiently  filed  in 
the  district  court  when  placed  in  the  files  of 
the  district  clerk,  "without  indorsing  thereon 
additional  file  marks." 

In  the  case  of  Schmuck  v.  Missouri,  K.  & 
T.  By.  Co.,  85  Kan.  447,  U6  Pac.  818,  it  is 
said: 

"When  the  party  appealing  has  complied  with 
all  that  the  law  requires  of  him  in  order  to  per- 
fect an  appeal,  his  rights  cannot  be  prejudiced, 
nor  can  the  jurisdiction  of  this  court  be  defeat- 
ed, by  the  failure  of  the  clerk  of  the  trial  court 
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to  perform  a  dnty  wUcb   the  statute  imposes 
upon  him." 

In  the  case  of  Aultman  &  Co.  y.  Utsey,  33 
S.  C.  611,  12  S.  E.  628,  the  court  said: 

"Circuit  Court  Rule  49  provides  that,  'where 
a  party  makes  a  case  or  exceptions,  be  shall 
procure  the  same  to  be  filed  within  ten  days 
after  the  same  shall  be  settled,  or  it  shall  be 
deemed  abandoned.'  Held,  that  the  appeal 
will  not  be  dismissed,  under  this  rule,  where  the 
case  or  exceptions  were  left  with  the  clerk  for 
filing  in  apt  time,  though  he  failed  to  mark  the 
same  'Filed,'  and  allowed  the  original  to  be 
taken  from  his  office." 

In  Harden  v.  Card,  14  Wyo.  497,  85  Pac. 
251,  It  Is  said  by  the  Supreme  Court  of  Wy- 
oming: 

"The  bill  is  also  assailed  on  the  ground  that 
it  is  not  indorsed  as  filed  in  the  court  beloV 
after  it  was  allowed  and  signed.  *  *  *  It  is 
apparent  therefore  that,  after  being  signed,  the 
bill  was  left  with  the  clerk  for  filing,  and  his 
failure  to  indorse  it  as  filed  cannbt  invalidate 
it  It  is  sufficiently  shown  to  have  befen  filed 
in  the  clerk's  office.  Board  et  aL  ▼.  Shaffner, 
10  Wyo.  181,  68  Pac.  14. 

Eridence  will  not  be  received  to  contradict 
the  record  as  to  the  service  and  filing  of  no- 
tice, but  may  be  received  to  supply  the  omit- 
ted proof.  Heinlen  v.  Heilbron,  94  CaL  641, 
80  Pac.  8;  Elder  v.  Frervert,  18  Nev.  284,  3 
Pac.  237;  Western  IT.  Tel.  Co.  v.  O'Keefe,  87 
Tex.  423,  28  S.  W.  945.  Failure  of  the  clerk 
to  do  bis  duty  is  not  chargeable  to  appel- 
lant Pauley  v.  King-Richardson  Co.,  174 
111.  App.  557.  It  was  held  In  .the  case  of 
McDaniel  v.  Columbus  Fertilizer  Co.,  109  Ga. 
284,  34  S.  B.  598,  that  causing  a  bill  of  ex- 
ceptions to  be  actually  placed  in  the  hands 
of  the  clerk  of  a  trial  court  within  the  time 
prescribed  by  law  for  filing  the  same  in  his 
office  is  all  that  is  required  of  a  plaintiff  in 
error  or  his  counseL  Where  a  bill  of  ex- 
ceptions was  delivered  to  the  derk  for  the 
purpose  of  being  filed  within  the  prescribed 
time,  the  omission  of  the  file  mark  is  not 
proof  that  it  was  not  filed.  Young  v.  Gaut, 
69  Ark.  114,  61  S.  W.  372 ;  Eldred  v.  Malloy, 
2  Colo.  20;  Foster  v.  Hlnsen,  75  Iowa,  291, 
39  N.  W.  505.  Evidence  of  filing  may  be 
shown  by  either  order,  book  entry,  or  cer- 
tificate of  clerk.  Cook  v.  Fiedler,  24  Colo. 
App.  644,  135  Pac.  1109;  Daugherty  v.  Re- 
veal (Ind.  App.)  102  N.  E.  381;  Hoffman  v. 
Isler,  49  Ind.  App.  284,  97  N.  E.  188. 

The  law  is  equally  as  imperative  requiring 
the  case-made  to  be  served  in  the  manner 
and  within  the  time  required  by  the  stat- 
utes, or  within  such  time  as  may  be  granted 
by  the  court,  as  it  is  that  the  case-made  shall 
be  filed  in  the  office  of  the  clerk  of  the  trial 
court  A  failure  to  do  either  is  fatal  to  the 
validity  of  a  valid  case-made.  This  court 
has  held  that  where  it  did  not  appear  from 
the  case-made  that  it  had  been  served  within 
the  time  prescribed  by  law,  or  within  the 
time  allowed  by  the  court,  extrinsic  evidence 
would  be  received,  showing  that  said  case- 
made  had  been  so  served.     Pioneer  Tel.  & 


TeL  Co.  T,  Davis,  26  Okl.  206,  109  Pac.  299; 
Sutter  County  v.  Tisdale,  128  CaL  180,  60 
Pac.  757.  The  same  rule  applies  to  the 
clerk's  attaching  his  seal.  A.,  T.  &  S.  F.  Ry. 
Co.  V.  Whltbeck,  57  Kan.  729,  48  Pac.  16; 
Pierce  V.  Myers,  28  Kan.  364. 

From  the  foregoing  authorities,  which  we 
believe  are  supported  by  reason  and  in  har- 
mony with  Just  rules  of  procedure,  we  hold 
that  in  any  case  pending  in  this  court  where 
the  case-made  falhs  to  show  that  same  was 
filed  In  the  office  of  the  clerk  of  the  trial 
court  with  the  papers  in  said  cause,  or  that 
the  seal  of  the  clerk  has  been  omitted,  or 
other  formal  defects  In  the  record  appear, 
and  on  account  of  which  a  motion  is  made  to 
dismiss  such  proceeding  in  this  court  If  de- 
fendant in  error,  in  response  to  such  motion, 
shows  by  affidavit  or  other  proper  and  legal 
evidence  that  such  case-made  has  been  filed 
in  the  office  of  the  clerk  of  the  trial  court, 
and  if  such  evidence  is  not  controverted,  this 
court  win  accept  same  as  prima  fade  true, 
and  the  motion  to  dismiss  will  be  overruled. 
In  the  event  said  evidence  Is  controverted, 
if  the  showing  is  deemed  sufficient  and  a 
motion  Is  made  to  withdraw  the  case-made 
to  have  same  corrected  to  speak  the  truth, 
an  order  will  be  made  allowing  same  to  be 
withdrawn  for  the  purpose  of  correction.  If 
a  satisfactory  showing  is  made  before  the 
trial  court  or  judge  thereof  that  the  case- 
made  or  record  does  not  speak  the  truth,  it 
will  be  the  duty  of  such  trial  court  or  Judge, 
in  pursuance  to  the  order  of  this  court,  to 
permit  said  record  or  case-made,  upon  rea- 
sonable notice,  to  be  amended  nunc  pro  tunc, 
so  as  to  speak  the  truth,  to  the  end  that  jus- 
tice be  done.  In  that  the  facts  set  out  in 
the  affidavit  of  the  clerk  of  the  trial  court 
are  not  denied,  it  will  be  unnecessary  for  the 
case-made  to  be  withdrawn  for  the  purpose 
of  correction  by  having  the  file  mark  placed 
thereon,  as  it  appears  as  a  fact  and  in  point 
of  law  the  case-made  was  filed  with  the  pa- 
pers in  the  cause  in  the  office  of  the  clerk 
of  the  trial  court,  and  was  then  withdrawn 
for  the  purpose  of  filing  in  this  court 

The  motion  to  dismiss  will  be  overruled. 
All  the  Justices  concur,  except  TURNER,  J., 
who  dissents. 


(46  Okl.  63«) 

CHICAGO,  R.  I.  &  P.  RY.  CO.  et  al.  v.  HOL- 

LIDAYetal.    (No.  2314.) 

(Supreme  Court  of  Oklahoma.     Jan.  9,  1915.) 

(ayttabut  by  the  Court.) 

1.  Death  (f  9*)— Right  of  Actiow— Statote. 
Sections  4611  and  4612,  Wilson's  Bev.  tc 
Ann.  St  1903  (sections  5281  and  5282,  Rev. 
Laws  1910),  were  adopted  according  to  their 
terms,  and  were  put  in  force  and  effect  by  sec- 
tion 2,  art  25,  of  the  Schedule  to  the  (>>n8tita- 
tion. 

[Ed.  Note.— For  other  cases,  see  Death,  Ont 
Dig.  §11;  Dec.  Dig.  §9.»] 
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2.  Mabteb  and  Sebvant  (8  87*)— Injxjbt  to 
Servant— Pedebal  Employebs'  Liabilitt 
Act — Application. 

The  act  of  Congress  of  June  11,  1906  (34 
Stat.  232,  c.  3073),  is  repugnant  to  the  Consti- 
tution of  Oklahoma  and  ia  'locally  inapplicable, 
and  was  not  extended  to  and  put  in  force  in 
this  state  by  section  2,  art.  25,  of  the  Schedule 
to  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  138;    l>ec.  Dig.  S  87.*] 

3.  Appeal  and  Ebrob  (8170*)— Death  (§  9*) 
— Scope  of  Review— Fedebai.  Question- 
Eight  OF,  Action— 'What  Law  Governs. 

Plaintiffs  and  defendants  in  the  trial  court 
proceeded  upon  the  theory  that  sections  5281  and 
5282,  Rev.  Laws  1910,  were  controlling.  There 
is  nothing  in  the  pleadings  or  the  evidence,  or 
otherwise  in  the  record,  to  bring  the  case  within 
the  purview  of  the  Employers'  Liability  Act  of 
AprU  22,  1908,  c.  149,  35  StaL  65  (U.  S.  Comp. 
St.  1913,  U  8657-8666),  or  to  show  that  de- 
fendants relied  upon  said  latter  act  or  directed 
the  attention  of  the  trial  court  to  same.  No 
federal  question  was  sought  to  be  raised  until 
after  the  case  was  brought  to  this  court.  Beld, 
that  the  case  is  controlled  by  the  state  law,  su- 
pra. Held,  further,  that  defendants  cannot  suc- 
cessfully raise  a  federal  question  for  the  first 
time  in  this  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  1035-1052,  1099,  llOO; 
Dec.  Dig.  I  170;*  Death,  Cent  Dig.  §  11;  Dec. 
Dig.  }  g.»J 

(Additional  Syllabut  ty  Editorial  Staff.) 

4.  Statutes  (§  171*)— "Suspension." 

The  "suspension"  of  a  statute  means  a  tem- 
porary stop 'for  a  time  and  involves  a  power 
which  can  be  exercised  only  by  the  liegislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  251 ;   Dec.  Dig.  S  171.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Suspend.] 

5.  Constitutional  Law  (§  24*)— Adoption 
—Effect— BxisTiNO  Laws— "In  Fobce"— 
"Ik  Effect." 

As  used  in  Const  Schedule,  I  2,  providing 
that  all  laws  in  force  in  the  territory,  and  not 
repugnant  to  the  Constitution,  or  locally  inap- 
plicable, shall  remain  in  force,  the  term  "in 
force"  means  in  binding  power,  validity,  and 
the  term  "in  effect,"  which  is  omitted  from  the 
requirement  of  the  schedule,  means  operative. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §|  21-29 ;  Dec.  Dig.  i  24.* 

For  other  definitions,  see  Words  and  Phrasea, 
First  and  Second  Series,  In  Force.] 

6.  Tebbitoeies  (J  18*)— Laws— Acts  of  Oon- 
obe88—"Supebsbde'— "Suspend." 

To  say  that  a  federal  statute  "superseded" 
a  territorial  law  does  not  necessarily  mean  that 
all  the  territorial  law,  within  the  purview  of  the 
federal  law,  was  annulled.  The  word  "super- 
sede" means  annul,  stay,  suspend ;  and  a  su- 
perseded territorial  law  may  be  held  to  have 
been  stayed  or  suspended  in  its  operative  effect 
rather  than  annulled.  The  words  "supersede" 
and  "suspend"  are  commonly  need  interchange- 
ably in  this  connection. 

[Ed.  Note.— For  other  cases,  see  Territories, 
Cent  Dig.  U  14,  15;   Dec.  Dig.  g  18.* 

For  other  definitions,  see  Words  and  Phrases, 
Krst  Series,  Supersede;  also  First  and  Sec- 
ond Series,  Suspend.] 

Error  from  District  Court,  Comancbe 
County ;   J.  T.  Johnson,  Judge. 

Action  by  Magnolia  IlolUday  and  another 
against  the  Chicago,  Rock  Island  &>  Padflc 


Railway  Company  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

C.  O.  Blake,  of  El  Reno,  and  Stevens  & 
Myers,  of  Lawton,  for  plaintiffs  in  error.  Al. 
J.  Jennings  and  Stuart,  Cruce  &  Gilbert,  all 
of  Oklahoma  City,  for  defendants  In  error. 

RIDDLE,  J.  This  action  was  commenced 
April  29,  1909,  in  the  district  court  of  Co- 
manche county,  by  Magnolia  Holllday,  for 
herself  and  as  next  friend  of  Joseph  Holll- 
day, Jr.,  to  recover  damages  from  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany, W.  J.  Duvall,  and  A.  H.  Reed,  for  the 
wrongful  death  of  Joseph  L.  Holllday,  Sr., 
the  husband  of  Magnolia,  and  the  father  of 
Joseph  L.  Holllday,  Jr.  The  petition,  as  , 
filed  In  the  lower  court,  Is  substantially  as 
follows:  That  defendant  railway  company 
is  a  railroad  corporation,  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of 
the  state  of  Illinois,  and  as  such  was,  at  all 
times  hereinafter  mentioned,  operating  a  line 
of  railway  into  the  counties  of  Comanche 
and  Grady,  state  of  Oklahoma.  That  said 
railway  company  maintained  a  division  and 
railway  yard  for  moving,  switching,  and 
handling  engines,  coaches,  box  cars,  flat  cars, 
and  dumping  cars  at  the  city  of  Chickasha. 
That  defendant  W.  J.  Duvall  is  a  citizen  of 
Grady  county,  and  was  an  employ^  and  serv- 
ant of  said  railway  company  at  the  time  of 
the  injury  and  death  of  Joseph  L.  Holllday, 
Sr.,  and  that  said  Duvall  was  acting  in  the 
capacity  of  yardmaster  in  said  defendant 
company's  yards  at  Chickasha,  and  as  such 
yardmaster  had  charge  of  and  directed  the 
movement  and  switching  from  place  to  place 
the  trains,  cars,  etc.,  in  defendant  company's 
yards.  That  defendant  A.  H.  Reed  is  a  citi- 
zen of  Grady  county,  and  was,  at  all  times 
mentioned  herein,'  an  employ^  and  servant 
of  defendant  company,  acting  in  the  capacity 
o^  engine  foreman.  That  it  was  a  part  of 
his  duty  as  such  engine  foreman  to  move, 
switch,  and  cause  to  be  moved,  and  switched 
from  place  to  place,  in  the  yards  of  defendant 
company  at  Chickasha,  the  cars,  engines, 
etc.,  belonging  to  and  used  by  said  defendant 
company.  That  plaintiff  Magnolia  Holllday 
is  a  citizen  of  Comanche  county.  That  she 
was  the  legal  wife  of  Joseph  L.  Holllday, 
Sr.,  deceased,  who,  at  the  time  of  his  death, 
was  an  employ^  and  servant  of  defendant 
company,  working  as  a  brakeman  on  a  work 
train  belonging  to  defendant  company.  That 
plaintiff  Joseph  L.  Holllday,  Jr.,  an  infant 
under  the  age  of  21  years,  the  son  of  Joseph 
L.  Holllday,  Sr.,  now  deceased,  and  Magnolia 
Holllday,  resides  In  Comanche  county.  That 
at  the  time  of  the  death  of  said  Joseph  L. 
Holllday,  Sr.,  he  was  a  resident  of  the  state 
of  Oklahoma,  and  that  Joseph  L.  Holllday, 
'Sr.,  died  intestate  In  this  state,  and  since  his 
death   no   administrator  or  personal   repre- 
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sentatlvc  at  Mm  has  been  appointed,  and 
plaintiff  Magnolia  HoIUday  brings  tbls  suit 
for  the  sole  benefit  of  herself  and  Joseph  L. 
HoUiday,  Jr.,  her  Infant  child.  That  on  the 
day  of  September,  1908,  defendant  com- 
pany, W.  J.  Duvall,  A.  H.  Reed,  and  the  em- 
ployes and  servants  of  said  defendant  com- 
pany directed  and  caused  to  be  sent  out  a 
work  train  or  construction  train  belonging  to 
defendant  company,  under  the  control  of 
Conductor  P.  R.  Pressley,  to  construct  and 
repair  defendant  company's  track  on  the 
Pauls  Valley  branch  of  defendant  company, 
under  the  ccmtrol  and  management  of  the 
agents,  servants,  and  employes  of  said  dcr 
fendant.  That  while  said  train  was  return- 
ing to  the  dty  of  Cblckasha,  over  the  rall- 
,  road  track  belonging  to  defendant,  It  collided 
with  two  or  more  flat  cars  belonging  to  de- 
fendant railway  company,  wrecking  the  ca- 
boose of  said  work  train  above  described. 
That  said  caboose,  so  wrecked  as  aforesaid, 
was  in  an  old,  worn,  and  dilapidated  condi- 
tion. That  said  flat  cars  aforesaid  were,  by 
the  gross  neglect,  carelessness,  and  misman- 
agement of  defendant  company,  W.  J.  Duvall, 
and  A.  H.  Reed,  their  servants,  agents,  and 
employes,  placed  on  defendant  company's 
railroad  track,  known  as  the  Pauls  Valley 
branch,  and  said  defendants,  their  agents, 
servants,  and  employes,  negligently,  careless- 
ly, and  with  gross  mismanagement,  placed 
the  said  flat  cars  on  said  railroad  track,  hav- 
ing full  knowledge  that  the  work  train  was 
out  on  the  railroad  track,  known  as  the  Pauls 
Valley  branch  of  defendant  company's  rail- 
road, and  that  said  work  train  would  have 
to  come  Into  the  yards  of  said  defendant 
company,  situated  in  the  city  of  Chlckasha, 
upon  which  said  defendants,  their  agents, 
servants,  and  employes,  had  so  negligently 
and  carelessly  placed  the  S9.1d  flat  cars  afore- 
said. That  said  collision  was  caused  by  the 
gross  neglect,  carelessness,  and  mismanage- 
ment of  the  defendants  aforesaid,  their 
agents,  servants,  and  employes.  That  by 
reason  of  the  gross  neglect,  carelessness,  and 
mismanagement  of  defendants,  its  agents, 
servants,  and  employes,  as  afbresald.  In 
causing  said  collision,  Joseph  L.  HoUlday, 
Sr.,  an  employe  and  servant  of  defendant 
company  on  said  work  train,  on  the 


day  of  September,  1908,  was  maimed,  crush- 
ed, and  killed.  That  by  means  of  the  mis- 
management, carelessness,  and  gross  neglect 
of  said  defendants,  their  agents;  servants,  and 
employes  In  placing  the  aforesaid  flat  cars 
on  the  railway  track,  causing  the  collision 
aforesaid,  said  Joseph  L.  Holliday,  Sr.,  was 
maimed,  crushed,  and  killed,  and  the  said 
death  of  the  said  Joseph  L.  Holliday  was 
without  any  default,  neglect,  or  want  of 
care  on  the  part  of  said  Joseph  L.  Holliday, 
Sr.  That  by  reason  of  the  death  of  said 
Joseph  L.  Holliday,  Sr.,  so  caused  as  afore- 
said, the  plaintiffs  Magnolia  Holliday  and" 
Joseph  It.  Holliday,  Jr.,  an  infant  under  the 


age  of  21  years,  are  damaged  In  the  som  of 
$50,000. 

To  this  petition,  defendants  on  January 
24,  1910,  each  filed  the  following  demurrer: 

"And  now  comes  the  said  defendant  and  de- 
mars  to  the  petition  of  plaintiffs  filed  herein, 
for  the  reason  and  upon  the  ground :  (1)  That 
the  court  is  without  jurisdiction.  (2)  That 
the  plaintiffs  have  no  legal  capacity  to  sue.  (3) 
That  there  is  a  defect  of  parties  plaintiff  and  a 
defect  of  parties  defendant  (4)  That  several 
causes  of  action  are  improperly  joined.  (5) 
That  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of  the 
plaintiffs  and  against  this  defendant." 

After  the  court  overruled  this  demurrer, 
to  which  exception  waa  saved,  defendant  fil- 
ed Its  answer,  consisting:  (1)  Of  a  general 
denial ;  (2)  a  plea  of  contributory  negligence, 
in  that  deceased,  at  the  time  of  his  death, 
was  acting  in  violation  of  certain  rules  and 
regulations  of  defendant  company,  and  that 
the  injuries  resulted  from  the  vlaiatiou  of 
such  rules. 

On  February  7,  1910,  the  cause  was  tried 
to  a  Jury.  A  demurrer  to  the  evidence  was 
overruled,  exceptions  saved,  and  a  verdict  re- 
turned In  favor  of  plaintiffs  for  $20,000.  Mo- 
tion for  new  trial  was  filed  and  overruled, 
and  defendants  bring  error  to  secure  a  re- 
versal of  said  Judgment. 

The  petition  in  error  contains  the  follow- 
ing assignments:  (1)  The  court  erred  in  over- 
ruling defendant's  demurrer  to  plaintiffs'  pe- 
tition filed  herein.  (2)  The  court  erred  In 
overruling  defendant's  demurrer  to  the  evi- 
dence. (3)  The  court  erred  In  overruling  de- 
fendants' motion  for  new  triaL 

Plaintiffs  In  error  will  be  designated  de- 
fendants, and  defendant  in  error  as  plain- 
tiff. In  accordance  with  their  position  in  the 
trial  court 

The  right  of  action  for  death  wrongfully 
caused  by  another  did  not  exist  at  common 
law;  hence.  If  it  exists  in  this  state,  it  must 
be  by  reason  of  some  constitutional  or  stat- 
utory provision. 

[1]  It  is  the  contention  of  plaintiffs  that 
sections  4611  and  4612,  Wilson's  Ann.  St 
(sections  5281  and.  5282,  Rev.  Laws  1910), 
were  adopted  and  put  in  force  by  virtue  of 
section  2,  art  25,  of  the  Schedule  to  the  Con- 
stitution (section  366,  Williams'  Const),  and 
were  in  force  at  the  time  of  the  institution 
of  this  suit  Defendant  contends  in  this 
court  that  the  act  of  Congress  of  June  11, 
1906,  known  as  the  "Employera'  Liability 
Act,"  was  in  force  In  the  territory  of  Okla- 
homa at  the  time  of  the  admission  of  the 
state,  and  that  said  act  rendered  void  and 
superseded  the  provisions  of  the  territorial 
statute  relied  upon  by  plaintiffs,  and  that 
said  act  of  Congress,  being  the  only  law  In 
force  in  the  territory  of  Oklahoma  relating 
to  the  subject  covered  by  sections  5281  and 
5282,  Rev.  IJaws  1910,  was  adopted  and  ex- 
tended in  force  in  this  state  by  the  Consti- 
tution ;  that,  under  said  act  of  Congress,  the 
right  of  action  survived  only  to  the  rep- 
resentatives of  the  deceased.    It  is  further 
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le  contention  of  defendant  that  the  act  of 
ongress  of  April  22,  1908,  was  applicable, 
Dd  that  this  suit  was  governed  by  said  act, 
id,  under  said  act,  plaintiffs  were  not  au- 
lorlzed  to  maintain  this  suit. 
Sections  5281  and  5282,  Rer.  Laws  1910, 
>ad: 

"5281.  When  the  death  of  one  is  caused  by  the 
rongful  act  or  omission  of  another,  the  person- 
representatives  of  the  former  ma;  maintain 
1  action  therefor  against  the  latter,  if  the  for- 
er  might  have  maintained  an  action  had  he 
red,  against  the  latter  for  an  injury  for  the 
me  act  or  omission.  The  action  must  be  com- 
enced  within  two  years.  The  damages  must 
urc  to  the  exclusive  benefit  of  the  widow  and 
lildren,  if  any,  or  next  of  kin,  to  be  distributed 
the  same  manner  as  personal  property  of  the 
iceased. 

"52^.  In  all  cases  where  the  residence  of  the 
irty  whose  death  has  been  caused  as  set  forth 
the  preceding  section,  is  at  the  time  of  his 
lath  in  any  other  state  or  territory,  or  when, 
ing  a  resident  of  this  state,  no  personal  repre- 
ntative  is  or  has  been  appointed,  the  action 
ovided  in  the  said  section  may  be  brought  by 
e  widow,  or  where  there  is  no  widow,  by  the 
izt  of  kin  of  such  deceased." 

It  Is  dear  from  the  record  that  this  suit 
as  filed  and  prosecuted  under  and  by  vlr- 
e  of  the  foregoing  provisions  of  the  stat- 
e,  quoted  supra;  and  It  Is  equally  clear 
at  the  defense  interposed  by  defendant 
IS  on  the  theory  that  said  statute  was  In 
roe  at  the  time  of  the  institution  and  fil- 
g  of  said  suit,  and  that  plaintiffs'  suit  was 
osecuted  thereunder. 

[2,  3]  The  first  question  presented  for  our 
termination  Is  as  to  what  laws,  if  any, 
ire  In  force  In  this  state  at  the  time  of  the 
stltutlon  of  this  suit,  giving  a  right  of 
tlon  to  the  widow  or  next  of  kin  for  the' 
ath  of  one,  caused  by  the  wrongful  act  or 
ilssion  of  another.  If  we -find  the  local 
rrltorlal  law  was  In  force,  then  the  Judg- 
int  of  the  trial  court  must  be  affirmed,  un- 
is  the  case,  us  made,  comes  within  the  pur- 
jw  of  the  federal  Employers'  Liability  Act, 

date  April  22,  1008,  In  which  latter  case  a 
rersal  will  be  required,  provided  defend- 
ts  have  availed  themselves  of  its  provl- 
ins  by  asserting  rights  under  It  In  the  trial 
art,  or  In  some  proper  manner  directed  the 
tentlon  of  the  trial  court  to  Its  provisions, 
sreby  raising  this  Issue  In  that  court.  The 
nployers'  Liability   Act  of  June  11,  1906, 

far  as  applicable  here,  Is  as  follows: 

'That  every  common  carrier  engaged  in  trade 
commerce  in  the  District  of  Columbia,  or  in 
y  territory  of  the  United  States,  or  between 

>  several  states,  or  between  any  territory  and 
other,  or  between  any  territory  or  territories 
d  any  state  or  states,  or  the  District  of  <3o- 
nbia,  or  with  foreign  nations,  or  between  the 
strict  of  Columbia  and    any  state  or  states 

foreign  nations,  shall  be  liable  to  any  of  its 
ployfs,  or,  in  the  case  of  his  death,  to  his  per- 
lal  representative  for  the  benefit  of  bis  widow 
d  children,  if  any,  if  none,  then  for  his  par- 
ts, if  none,  then  for  his  next  of  kin  dependent 
}n  him,  for  all  damages  which  may  result  from 

>  negligence  of  any  of  its  officers,  agents,  or 
ploy^s,  or  by  reason  of  any  defect  or  insuffi- 
ncy  due  to  its  negligence  in  its  cars,  engines, 
pliances,  machinery,  track,  roadbed,  ways,  or 
rks. 


"Sec.  2.  That  In  all  actions  hereafter  brought 
against  any  common  carriers  to  recover  damages 
for  personal  injuries  to  an  employe,  or  where 
such  injuries  have  resulted  in  his  death,  the  fact 
that  the  employe  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery 
where  his  contributory  negligence  was  slight  and 
that  of  the  employer  was  gross  in  comparison, 
but  the  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  neghgence  at- 
tributable to  such  employe.  All  questions  of 
negligence  and  contributory  negligence  Bball  be 
for  the  jury. 

"Sec.  3.  That  no  contract  of  employment,  in- 
surance, relief  benefit,  or  indemnity  for  injury 
or  death  entered  into  by  or  on  behalf  of  any  em- 
ploye, nor  the  acceptance  of  any  such  insurance, 
relief  benefit,  or  indemnity  by  the  person  enti- 
tled thereto,  shall  constitute  any  bar  or  defense 
to  any  action  brought  to  recover  damages  for 
personal  injuries  to  or  death  of  such  employe: 
Provided,  however,  that  upon  the  trial  of  such 
action  against  any  common  carrier  the  defend- 
ant may  set  off  therein  any  sum  it  has  contrib- 
uted toward  any  such  insurance,  relief  benefit, 
Or  indemnity  that  may  have  been  paid  to  the  in- 
jured employ^,  or,  in  case  of  bis  death,  to  bia 
personal  representative. 

"Sec.  4.  That  no  action  shall  be  maintained 
under  this  act,  unless  commenced  within  one 
year  from  the  time  the  cause  of  action  accrued." 

Pld  the  framers  of  the  Constitution  adopt, 
or  intend  to  adopt  and  extend  over  the  state, 
the  federal  En\ployers'  Liability  Act,  of  date 
June  11,  19067  We  are  clearly  of  the  opinion 
they  did  not  The  reasons  for  so  conclud- 
ing are  as  follows:  In  discussing  this  ques- 
tion, it  must  be  remembered  that,  at  the  date 
of  statehood,  the  federal  Circuit  Courts  for 
the  Western  Districts  of  Kentucky  and  Ten- 
nessee had  declared  this  law  unconstitutional 
and  void  In  toto,  so  far  as  it  applied  to  the 
states,  which  decisions  were  afiSrmed  by  the 
federal  Supreme  Court  January  6,  1908.  The 
Employers'  UablUty  Cases,  207  U.  S.  463, 
28  Sup.  Ct  141,  52  L.  Ed.  297.  The  ground 
upon  which  this  law  was  declared  void, 
briefly  stated,  was  that  it  invaded  states' 
rights.  The  concluding  words  of  the  court, 
speaking  through  its  present  Chief  Justice, 
are: 

"Concluding,  as  we  do,  that  the  statute,  whilst 
it  embraces  subjects  within  the  authority  of 
Congress  to  regulate  commerce,  also  includes 
subjects  not  within  its  constitutional  power,  and 
that  the  two  are  so  interblended  in  the  statute 
that  they  are  incapable  of  separation,  we  are  of 
the  opinion  that  the  courts  below  rightly  held 
the  statute  to  be  repugnant  to  the  Constitution 
and  nonenforceable ;  and  the  judgments  below 
are  therefore  aflinned." 

This  law,  however,  in  the  territory  of  Ok- 
lahoma at  the  date  of  statehood,  in  all  its 
parts,  was  in  full  force  and  effect,  and,  if 
adopted  at  all,  must  have  been,  adopted  In 
toto.  That  this  act  primarily  was  Intended 
to  regulate  and  apply  to  interstate,  and  not 
to  Intrastate,  commerce,  is  clear  from  Its 
text,  as  analyzed  by  the  Supreme  Court: 

"From  the  first  section  it  is  certain  that  the 
act  extends  to  every  individual  or  corporation 
who  may  engage  in  interstate  commpice  ns  a 
common  carrier.  Its  all-embracing  words  leave 
no  room  for  any  other  conclusion.  It  may  in- 
clude, for  example,  steam  railroads,  telegraph 
lines,  telephone  lines,  the  express  business,  ves- 
sels of  every  kind,  whether  steam  or  sail,  ferries, 
bridges,  wagon  lines,  carriages,  trolley  lines,  etc. 
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Now,  the  rn]e  which  the  statute  establishes  for 
the  purpose  of  determining  whether  all  the  sub- 
jects to  which  it  relates  are  to  be  controlled  by 
its  provisions  is  that  any  one  who  conducts  such 
business  to  be  a  'common  carrier  engaged  in 
trade  or  commerce  in  the  District  Of  Columbia, 
or  in  any  territory  of  the  United  States,  or  be- 
tween the  several  states,'  etc  That  is,  the  sub- 
jects stated  all  come  within  the  statute  when 
the  individual  or  corporation  Is  a  common  car- 
rier who  engages  in  trade  or  commerce  between 
the  states,  etc.  From  this  It  follows  that  the 
statute  deals  with  all  the  concerns  of  the  indi- 
viduals or  corporations  to  which  it  relates,  if 
they  engage  as  common  carriers  in  trade  or 
commerce  between  the  states,  etc,  and  does  not 
confine  itself  to  the  interstate  commerce  busi- 
ness which  may  be  done  by  such  persons.  Stat- 
ed in  another  form,  the  statute  is  addressed  to 
the  individuals  or  corporations  who  are  engaged 
in  interstate  commerce  and  is  not  confined  solely 
to  regulating  the  interstate  commerce  business 
which  such  persons  may  do ;  that  is,  it  regulates 
the  persons  because  they  engage  in  interstate 
commerce  and  does  not  alone  regnlate  the  busi- 
ness of  interstate  commerce." 

If  this  law  was  adopted  and  extended  In 
force  In  this  state,  when  so  adopted  It  be- 
came state  legislation  and  ceased  to  be  fed- 
eral legislation.  It  was  as  .clearly  beyond 
the  power  of  the  state  to  legislate  on  sub- 
jects within  federal  jurisdiction  as  It  was  for 
Congress  to  legislate  concerning  subjects 
wholly  within  the  jurisdiction  of  the  states. 
If  this  law  was  adopted,  It  was  adopted  as 
a  whole,  and  included  that  portion  covering 
subjects  relating  to  interstate  commerce,  as 
well  -as  the  subjects  relating  to  Intrastate 
commerce.  The  law  was  indivisible.  On 
this  pplnt,  the  Supreme  Court  said: 

"Equally  clear  is  it,  generally  speaking,  that 
where  a  statute  contains  provisions  which  are 
constitutional  and  others  which  are  not,  eCFect 
may  be  given  to  the  legal  provisions  by  separat- 
ing them  from  the  illegaL  But  this  applies  only 
to  a  case  where  the  provisions  are  separable 
and  not  dependent  one  upon  the  other,  and  does 
not  support  the  contention  tiiat  that  which  is 
indivisible  may  be  divided." 

That  Congress  may  legislate  legitimately 
concerning  the  subject  relating  to  the  mas- 
ter's liability  to  his  servants,  when  applied 
to  Interstate  commerce,  can  no  longer  be 
doubted,  as  said  by  the  Supreme  Court,  in 
the  case,  supra: 

"It  cannot  be  said  that  because  a  regulation 
adopted  by  Congress  as  to  such  train,  when  so 
engaged  in  interstate  commerce,  deals  with  the 
relation  of  the  master  to  the  servants  operating 
such  train  or  the  relations  of  the  servants  en- 
gaged in  such  operation  between  themselves, 
that  it  is  not  a  regulation  of  interstate  com- 
merce. This  must  be,  since  to  admit  the  author- 
ity to  regulate  such  train,  and  yet  to  say  that 
all  regulations  which  deal  with  the  relation  of 
master  and  servants  engaged  in  its  operation 
are  invalid  for  want  of  power  would  be  but  to 
concede  the  power  and  then  to  deny  It,  or  at  all 
events  to  recognize  the  power  and  yet  to  render 
it  incomplete." 

Thus,  we  see  that  this  act  was  Intended 
to  and  did  apply  exclusively  to  interstate 
carriers  and  primarily  relate  to  subjects  per- 
taining to  Interstate  commerce,  and  its  terms 
applied  equally  to  employ&s  who  were  Injur- 
ed while  employed  In  Interstate  commerce  as 
to  those  employte  engaged  in  and  perform- 


ing service  in  Intrastate  commerce.  That 
the  state  can  pass  no  law  directly  regulating 
commerce  or  regulating  and  fixing  the  lia- 
bility of  the  master  to  bis  servants  for  in- 
juries received  by  the  latter  while  actually 
employed  In  and  performing  service  directly 
pertaining  to  interstate  commerce  must  be 
conceded.  Especially  is  this  true  If  the  fed- 
eral government  has  taken  possession  of  the 
field.  Sherlock  et  al.  v.  Ailing,  Adm'r,  93  U. 
S.  09,  23  L.  Ed.  819;  Mondou  v.  N.  Y.,  N.  H. 
&  H.  Ry.  Co.,  223  U.  S.  1,  32  Sup.  Ct  169, 
66  L.  Ed.  827,  38  L.  R.  A.  (N.  S.)  44 ;  Adair 
V.  United  States,  208  U.  S.  161,  28  Sup.  Ct.- 
277.  52  L.  Ed.  436, 13  Ann.  Cas.  764 ;  El  Paso 
&  N.  E.  Ry.  Co.  T.  Outierres,  215  V.  S.  87, 
SO  Sup.  Ct  21,  54  L.  Ed.  106;  Labatt,  Mast 
&  S.  (2d  Ed.)  {  2798.  We  must  not  be  un- 
derstood as  holding  that  the  state  is  without 
power  to  legislate  fully  upon  this  subject, 
when  such  legislation  does  not,  upon  its  face, 
or  necessarily  in  its  operation,  apply  to  em- 
ployes while  actually  employed  or  engaged 
in  service  pertaining  to  and  directly  affect- 
ing interstate  commerce.  Or,  to  state  it  in 
another  form,  when  such  legislation  does  not 
on  its  face  or  by  necessary  operation  enter 
the  same  field  covered  by  and  In  control  of 
federal  jurisdiction,  the  power  of  the  state 
Is  undoubted.  This  power  h&s  been  too  of- 
ten recognized  and  upheld  to  require  cita- 
tion of  authority.  Had  the  act  of  June  11, 
1906,  supra,  applied  only  to  subjects  under 
state  control  and  not  directly  affected  inter- 
state commerce  on  its  face,  or  by  necessary 
operation,  and  on  this  ground  had  been  de- 
clared void  as  federal  legislation,  the  state 
could  have  undoubtedly  adopted  and  contin- 
ued same  in  force  in  this  state.  That  this 
act  of  Congress  must  continue  in  force  as  a 
whole,  or  totally  fall,  cannot  be  doubted.  Its 
terms  covering  the  subject  here  Involved 
were  so  interblended  that  they  were  Indivisi- 
ble. It  is  Inconceivable  that  the  framers  of 
the  Constitution  of  this  state  would  adopt 
and  extend  in  the  state  an  act  not  only 
which  had  been  declared  void,  as  applied  to 
the  states  as  national  legislation,  but  also 
which  would  be  obviously  void,  if  adopted 
as  state  legislation,  In  that  the  act  on  its 
face  applied  solely  to  carriers  engaged  In  in- 
terstate commerce  and  did  not  purport  to- 
apply  to  Intrastate  carriers.  Thus,  it  Is  un- 
reasonable to  presume  that  the  makers  of 
the  Constitution  had  In  mind  this  act  when 
they  Inserted  section  2,  art  25,  of  the  Sched- 
ule, to  the  Constitution. 

Other  reasons  may  be  suggested,  which, 
to  our  minds,  are  sufilclent  to  warrant  us 
in  holding  that  this  act  was  locally  Inappli- 
cable and  repugnant  to  our  Constitution. 

Viewing  and  discussing  this  question  from 
the  standpoint  of  the  territory  and  succeed- 
ing state,  a  careful  comparison  of  these  two- 
distinct  statutes  will  show  that  the  act  of 
Congress  Impinged  upon  and  mutilated  the 
operative  effect  of  the  territorial  statutes  by- 
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prescribing  a  different  rule  in  respect  to 
cases  of  death  of  employes  of  common  car- 
riers engaged  In  trade  or  commerce  In  tbe 
territory,  as  follows:  (1)  Instead  of  giving 
the  right  of  action  in  all  cases  where  death 
Is  caused  by  the  wrongful  act  or  omission  of 
another,  as  formerly,  It  gave  the  right  only 
In  case  of  death  of  an  employe  of  a  common 
carrier  engaged  in  trade  or  commerce  within 
the  territory,  and  where  the  death  occurred 
as  a  result  of  the  negligence  of  such  employ- 
er, and  under  the  circnmstances  specified  in 
the  act,  leaving  all  other  cases  subject  to  the 
local  statute.  (2)  Instead  of  following  the 
local  statute  and  naming  the  next  of  kin, 
after  the  "widow  and  child"  (subject  to  our 
law  of  distribution  of  personal  property),  as 
the  beneficiaries,  it  made  the  parents  of  the 
deceased,  or,  if  none,  the  next  of  kin  depend- 
ent upon  liim,  the  beneficiaries.  (3)  Instead 
of  giving  the  right  of  action  to  the  deceased's 
personal  representative,  or  if  the  deceased 
was  a  resident  of  another  state,  or,  being  a 
resident  of  Oklahoma,  had  no  personal  repre- 
sentative, to  the  beneficiaries  the  right  of 
action,  it  gave  the  right  of  action  alone  to 
the  personal  representative,  (4)  Instead  of 
giving  a  right  of  action  for  all  wrongfully 
caused  death,  including,  for  Instance,  inten- 
tionally caused  death,  it  gave  a  right  of  ac- 
tion only  for  death  negligently  caused  in 
specified  respects.  (5)  Instead  of  giving  a 
right  of  action  within  two  years,  it  gave  a 
right  limited  to  one  year.  (6)  Instead  of 
giving  a  right  of  action  subject  to  be  defeated 
by  contributory  negligence.  In  accord  with 
the  general  rule  of  l^w,  it  gave  a  right  of  ac- 
tion in  which,  if  the  carrier's  negligence  wa<» 
gross  and  that  of  the  deceased  slight,  contrib- 
utory negligence  would  not  bar  the  right  of 
recovery  but  should  result  in  diminution  of 
damages  in  proportion  to  the  amount  of  neg- 
ligence attributable  to  the  employ^.  (7)  In- 
stead of  giving  a  right  of  action  subject  to 
the  defense  of  assumption  of  risk,  this  de- 
fense is  excluded,  as  well  as  certain  other 
contractual  defei^es.  (8)  Instead  of  leaving 
the  question  of  negligence  and  of  contribu- 
tory negligence  to  the  court  and  jury,  it  made 
these  questions  for  the  jury  and  excluded  the 
power  of  the  court  in  respect  thereto.  (8) 
Instead  of  relieving  the  master  from  liability 
as  formerly,  for  the  negligence  of  a  fellow 
servant  of  the  deceased,  it  imputed  the  lat- 
ter's  negligence  to  the  master. 

The  line  of  demarcation  between  the  terri- 
torial statute  and  the  act  of  Congress  made 
the  law  covering  the  subject  of  wrongful 
death  almost  unthlnkably  Incongruous  and 
lacking  in  uniformity.  The  territorial  law 
was  in  terms  broad  enough  to  comprehend 
the  whole  subject  of  wrongful  death;  but 
the  act  of  Congress  withdrew  from  Its  oper- 
ative effect  a  part  of  that  subject  When  all 
of  our  constitutional  provisions  and  statutes 
relating  to  the  same  subject  or  to  kindred 
subjects,  or  affecting  the  same,  and  the  incon- 


sistencies therewith  of  the  afore-specified  pe- 
culiar features  of  the  said  act  of  Congress, 
are  considered,  we  are  unable  to  think  other- 
wise than  that  the  act  of  Congrreas  must  be 
deemed  repugnant  to  this  Constitution  and 
locally  Inapplicable,  and  therefore  rejected 
by  said  section  2,  art  25,  of  the  Schedule  to 
the  CoiMitltution.  Section  7,  art  23,  of  the 
Constitution  reads: 

"The  right  of  action  to  recover  d.images  for 
injuries  resulting'  in  death  shall  never  be  abro- 
gated, and  the  amount  recoverable  shall  not  be 
subject  to  any  statutory  limitation." 

This  provision  Bi)eaks  of  "the  right  of  ac- 
tion" as  a  single  thing,  and  does  not  seem  to 
contemplate  that  there  are  two  rights  of  ac- 
tion, one  under  an  existing  local  statute, 
couched  in  terms  of  general  and  all-compre- 
hending application,  and  another  under  said 
act  of  Congress  limited  to  the  specified  cases 
in  which  the  right  is  there  given  or  declared. 

Sections  46,  46(0),  51,  and  S9,  art  6,  of  the 
Constitution,  read: 

"Sec.  46.  The  I^egislature  shall  not,  except  as 
otherwise  provided  in  this  Constitution,  pass  any 
local  or  special  law  authorizing:     *     •     ♦ " 

"Sec.  46(o)  Regulating  the  practice  or  juris- 
diction of,  or  changing  the  rules  Of  evidence  in 
judicial  proceedings  or  linquiry  before  the 
courts.     ♦     •     •" 

"Sec.  61.  The  Lefridature  shall  pass  no  law 
granting  to  any  association,  corporation,  or  in- 
dividual, any  exclusive  rights,  privileges  or  im- 
munities within  this  state." 

"Sec.  59.  Laws  of  a  general  nature  shall  have 
a  uniform  operation  throughout  the  state,  and 
where  a  general  law  can  be  made  applicable,  no 
special  law  shall  be  enacted." 

Section  6,  art  23,  Const,  reads: 

"The  defense  of  contributory  negligence  or  of 
assumption  of  risk  shall,  in  all  cases  whatsoever, 
be  a  question  of  fact,  and  shall,  at  all  times, 
be  left  to  the  jury." 

Section  36,  art  9,  Const,  reads: 

"The  common-law  doctrine  of  the  fellow  serv- 
ant, 80  far  as  it  affects  the  liability  of  the  mas- 
ter for  injuries  to  his  servant,  resulting  from 
the  acts  or  omissions  of  any  other  servant  or 
servants  of  the  common  master,  is  abrogated  as 
to  every  employ^  of  every  railroad  company  and 
every  street  railway  company  or  interurban  rail- 
way company,  and  of  every  person,  firm,  or 
corporation  engaged  in  mining  in  this  state-;  and 
every  such  employe  shall  have  the  same  right  to 
recover  for  every  injury  suffered  by  him  for  the 
acts  or  omissions  of  any  other  employ^  or  em- 
ployes of  the  common  master  that  a  servant 
would  have  if  such  arts  or  omissions  were  those 
of  the  master  himself  in  the  performance  of  a- 
nonassignable  duty;  and  when  death,  whether 
instantaneous  or  not,  results  to  such  employ^ 
from  any  injury  for  which  he  could  have  recov- 
ered under  the  above  provisions,  had  not  death 
occurred,  then  his  legal  or  personal  representa- 
tive, surviving  consort  or  relatives,  or  any  trus- 
tee, curator,  committee  or  guardian  of  such 
consort  or  relatives,  shall  have  the  same  rights 
and  reipedies  with  respect  thereto,  as  if  death 
had  been  caused  by  the  negligence  of  the  mas- 
ter. And  every  railroad  company  and  every 
street  railway  company  or  interurban  railway 
company,  and  every  person,  firm,  or  corporation 
engaged  in  underground  mining  in  this  state 
shall  be  liable  under  this  section,  for  the  acts 
of  his  or  its  receivers.  Nothing  contained  in 
this  section  shall  restrict  the  power  of  the  Leg- 
islature to  extend  to  the  employes  of  any  per- 
son, firm,  or  corporation,  the  rights  and  reme- 
dies herein  provided  for." 
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It  may  be  well  to  observe  here  that  al- 
thongh  a  constitutional  provision  that  the  Leg- 
islature shall  not  pass  laws  of  a  certain  char- 
acter operates  prospectively  only  (Mestas  v.  D. 
C.  &  C.  Co.,  15  Wyo.  414, 76  Pac.  567,  and  the 
numerous  cases  therein  cited.  Including  Su- 
pervisors of  Calhoun  Comity  v.  Oalbraltb, 
99  U.  S.  214,  25  L.  Ed.  410),  and  does  not  pre- 
vent the  adoption  of  such  Inhibited  laws  by 
such  a  Schedule  of  the  Constitution  as  sec- 
tion 2  of  our  own,  it  is  material  to  inquire 
and  ascertain  whether  a  prior  law,  claimed 
to  have  been  so  adopted.  Is  prohibited  by,  or 
is  Inconsistent  with,  the  constitutional  pro- 
visions in  order  to  determine  whether  It  was 
in  fact  so  adopted  or  should  be  regarded  as 
rejected  under  the  repugnancy  or  local  inap- 
plicability provisions  of  sucb  section  of  the 
Schedule;  and  we  have  quoted,  supra,  from 
our  Constitution  only  for  the  purpose  of  this 
inquiry.  ' 

It  may  be  that  employes  of  common  car- 
riers engaged  in  trade  or  commerce  and  such 
carriers  themselves  are  a  whole  and  not  part 
of  a  class,  and  that  in  this  aspect  of  the  in- 
quiry the  adoption  of  the  act  of  Congress  of 
June  11,  1906,  would  not  seen  Inconsistent 
with  the  foregoing  constitutional  provisions 
against  the  enactment  of  si)eclal  laws;  but 
(quoting  36  Cyc.  987-988)  "the  distinction  be- 
tween general  and  special  laws  and  private 
and  public  laws  depends  on  all  the  attendant 
circumstances,  having  regard  to  the  effect 
rather  than  the  form  of  the  statute;"  and 
'  when,  in  addition  to  the  specification  of  the 
limited  classes  of  i>erson8,  natural  and  arti- 
ficial, affected  by  the  act  of  Congress,  its 
many  erratic  departures  from  our  more  gen- 
eral and  in  terms  all-comprehending  statutes 
relating  to  wrongfully  caused  death,  as  here- 
inbefore specified,  are  considered,  an  intent 
to  adopt  same  is  rendered  improbable.  It 
withheld  from  the  operative  effect  of  our  gen- 
eral statutes,  relating  to  wrongful  death,  a 
part  of  the  subject-matter  of  the  same  and 
Introduced  into  the  practice  in  such  specified 
cases  a  peculiar  rale  as  to  the  trial  of  the 
question  of  primary  negligence  and  possibly 
in  other  features  of  practice.  But  the  ques- 
tion as  to  whether  it  is,  if  adopted,  a  special 
law,  "where  a  general  law  can  be  made  ap- 
plicable," can  best  be  considered  and  deter- 
mined by  carefully  comparing  each  and  all  of 
Its  specified  t>eculiar  and  differentiating  fea- 
tures from  the  local  law,  with  the  above- 
quoted  provisions  of  the  Constitution  relating 
to  the  enactment  of  special  laws. 

The  adoption  of  the  act  of  Congress  also 
seems  repugnant  to  said  section  51  of  our 
Constitution,  above  quoted,  in  that  It  gives 
common  carriers  exclusive  privileges  and  im- 
munities In  that  they  are  liable  only  for  neg- 
ligently and  not  every  wrongfully  caused 
death  and  to  an  action  therefor  brought  with- 
in one  year;  also  to  said  section  6,  art.  23, 
of  our  Constitution,  in  that  It  modifies  the 
defense  of  contributory  negligence  and  abol- 
ishes the  defense  of  assumption  of  risk ;  also 


to  said  section  36,  art.  9,  of  onr  Constitution, 
in  that  while  the  said  section  abrogates  the 
common-law  doctrine  of  the  fellow  servant 
in  certain  cases  therein  specified,  but  without 
Including  all  common  carriers,  this  act  of 
Congress,  if  adopted,  purports  to  abrogate 
ttiat  doctrine  in  every  case  of  death  of  an  em- 
ployg  of  any  common  carrier  engaged  in  in- 
terstate commerce.  The  section  of  the  Con- 
stitution quoted  expressly  acknowledges  the 
power  of  the  Legislature  to  extend  the  abro- 
gation beyond  its  extent  in  that  section ;  but 
we  do  not  think  it  could  have  been  the  intent 
of  the  framers  of  the  Constitution  to  include 
in  an  adopted  statute,  such  as  this  act  of 
Congress  is,  any  further  abrogation  than  is 
specified  in  this  section  of  the  Constitution. 
It  would  seem  that  such  further  abrogation 
would  Iiave  been  made.  If  It  had  been  in- 
tended. Not  only  is  this  true,  but  such  act 
as  that  passed  by  Congress  is  not  in  harmony 
with  our  statutes  and  decisions,  according  to 
the  real  party  in  interest  the  right  to  sue  in 
his  own  name.  See  sections  3898,  3918,  Stat. 
1893  (secUons  4681,  4701,  Rev.  Laws  1910, 
and  cases  cited  in  notes  to  said  sections  of 
Rev.  Laws  1910).  Nor  is  it  in  harmony  with 
the  general  policy  of  our  laws  in  other  respects 
indicated  by  the  specified  depstrtures.  In 
construing  the  Constitution,  the  intent  is  to 
be  ascertained  by  reference  to  the  foregoing 
proper  sources  of  information.  State  ex  rel. 
Caldwell  v.  Hooker,  County  Judge,  22  Okl. 
712,  98  Pac.  964.  ThU  holding  is  in  harmony 
with  the  doctrine  stated  in  Criswell  v.  Mon- 
tana RaUway  Co.,  18  Mont  167,  44  Pac.  525, 
33  L.  B.  A.  654.  Section  30  of  the  Montana 
law,  relating  to  domestic  railroads,  was  in- 
volved in  that  case.    Said  section  reads: 

"That  in  every  case  the  liability  of  the  corpo- 
ration to  a  servant  or  employ^  acting  under 
the  orders  of  his  superior  shall  be  the  same 
in  case  of  injury  sustained  by  default  or  wrong- 
ful act  of  his  superior,  as  to  an  employ^  not 
appointed  or  controlled  by  him,  as  if  such  serv- 
ant or  employ^  were  a  passenger." 

There  were  other  acts  of  the  Legislature 
permitting  foreign  railway  companies  to  ex- 
tend their  lines  into  Montana ;  l>ut  the  court 
held  the  above-quoted  section  applied  only  to 
domestic  roads,  hence  was  not  adopted  by  the 
section  of  the  Schedule,  In  that  it  pre8crll>ed 
a  different  liability  for  a  domestic  road  from 
that  which  applied  to  a  foreign  road.  Sec- 
tion 1  of  the  Schedule  to  the  Constitution  of 
Montana  iB  practically  the  same  as  ours. 
The  court  In  that  case,  speaking  of  t|ie  sec- 
tion of  the  Schedule  involved,  said: 

"This  provision  is  likewise  self-executing.  Bj 
it,  rights  were  preserved.  It  operated  of  itaeU 
to  keep  in  force  a  system  of  laws  for  the  govern- 
ment of  the  state,  unless  such  laws  were  incon- 
sistent with  the  Constitution.  But,  as  to  any 
such  repugnant  statutes,  it  operated  as  an  ef- 
fective repeal,  for,  when  the  Constitution  be- 
came the  fundamental  law,  -acts  in  confiict  with 
it  yielded ;  and  when  the  question  of  a  conflict 
is  presented  to  the  court,  and  the  conflict  clear- 
ly appears,  the  statute  must  be  decided  to  iM 
inoperative  and  void.  Cooley,  Const.  Lim.  p. 
S8.  As  the  Supreme  Court  of  Illinois  has  very 
recently  said:     •     *     •     That  a  law  passed, 
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ither  before  or  after  the  adoption  of  the  Consti- 
ution,  which  is  repugnant  to  its  provisions, 
]ust  be  held  to  be  of  no  "valid  force,  and  pre- 
iscly  as  if  it  had  been  repealed  before  the  per- 
Drmance  of  the  act.*  Washingtonian  Home  t. 
Chicago,  157  IIL  414  [41  N.  E.  893]  29  U  R.  A. 
98.  We  find  high  authority  for  our  opinion  in 
he  case  of  Norton  v.  Brownsville  Taxing  Dist. 
Jom'rs,  129  U.  S.  479  [9  Sup.  Ct.  322,  32  L. 
!d.  774].  *  •  *  The  court  refers  to  the  ar- 
ument  that  the  Oonstitution  extended  the  law 
0  the  enactment  of  a  statute,  and  reject  the 
iew  that  a  law  inconsistent  with  the  Constitu- 
ion  when  adopted  is  re-enacted,  'so  to  speak,' 
y  a  section  like  No.  1  of  the  Schednle  to  the 
Constitution  of  Montana.  'The  power  of  ordi- 
ary  legislation,'  says  Chief  Justice  Fuller, 
s  vested,  under  all  our  constitutions,  in  the 
!gislatures,  and  the  constitutional  convention 
f  Tennessee  did  not  assume  to  exercise  such 
ower.  •  •  «  And  there  is  nothing  here  to 
astify  the  conclusion  that  section  29  of  article 
was  designed  to  operate  by  way  of  amendment 
;>  prior  laws  nor  can  it  so  operate,  nor  the  set 
f  1870  be  held  to  have  been  kept  in  force,  for 
be  reasons  already  indicated.'  Norton  v. 
trownsville  Taxing  Dist  Com'rs,  129  TJ.  S.  479 
9  Sup.  Ct.  322,  32  L.  Ed.  774].  •  •  •  It 
Iso  follows  that  by  section  697  •  •  •  a 
reater  burden  was  put  upon  appellant  than 
fas  placed  upon  a  foreign  company  of  a  similar 
haracter.  The  statute,  therefore,  being  incon- 
istent  with  the  Constitution,  was  annulled  by 
tie  adoption  of  the  Constitution." 

That  tbe  Schedule  of  onr  Constitution 
dopts  two  such  distinct  and  Incongruous 
tatutes  on  the  single  subject  of  death  by 
rrongful  act  is  unbelievable  In  the  light  of 
he  constitutional  and  statutory  provisions 
Iready  referred  to  as  Inconsistent  with  that 
lea ;  and  it  is  equally  unbelievable  that  any- 
blng  less  than  a  law,  giving  tbe  right  of  ao- 
lon  for  death  in  all  cases  where  caused  by 
rrongful  act  or  omission  of  another,  was 
dopted.-  Thus,  we  hold  that  tbe  act  of  Con- 
ress  Is  repugnant  to  our  Constitution  and 
>cally  inapplicable,  and  therefore  was  not 
dopted  by  section  2  of  the  Schedule. 

It  remains  to  be  seen  if  the  territorial  stat- 
te  was  adopted  as  partially  superseded  in 
ts  inoperative  effect  by  the  act  of  Congress, 
otwithstanding  tbe  rejection  of  tbe  latter 
ct,  or  did  the  rejection  of  tbe  latter  act  Ipso 
Bcto  remove  the  only  obstacle  to  tbe  opera- 
Ive  effect  of  the  former,  and  was  the  former 
tatute  adopted  according  to  its  terms?  In 
ur  opinion,  sections  5281  and  6282,  Rev. 
,aw3  1910,  were  adopted,  not  as  in  operative 
tfect,  but  in  whole,  and  according  to  their 
;rms.  It  was  tbe  positive  interference  of 
tie  act  of  Congress  that  partially  supersed- 
d  tbe  effect  of  tbe  territorial  statute,  not 
ny  inherent  deficiency  tn  tbe  latter;  and, 
rhen  tbe  act  of  Congress  was  stricken  down, 
rbat  was  there  to  interfere  with  the  opera- 
Ive  effect  of  tbe  local  statute?  That  Con- 
ress  bad  plenary  power  to  legislate  for  tbe 
erritory  of  Oklahoma  cannot  be  doubted. 
?be  territories  have  been  characterized  as 
oang  states,  arriving  at  maturity  when  ad- 
litted  Into  the  Union.  Section  26,  Lewis' 
Sutherland  Stat  Const,  states: 

"  "The  very  fact,'  says  Mr.  Wharton,  'that 
^rritories  are  infant  states,  to  be  admitted  into 
lie  Union  on  maturity,  shows  that  they  are  to 


be  governed  on  the  same  general  principles,  so 
far  as  is  applicable,  as  are  states.  *  *  * ' 
Only  a  political  change  is  produced  by  admis- 
sion into  the  Union  as  a  state.  Congress  then 
ceases  to  legislate  for  its  people,  or  in  regard 
to  their  internal  and  domestic  concerns.  *  *  • 
The  territorial  laws  enacted  by  Congress  or 
the  local  Legislature  continue  in  force  so  far 
as  they  are  consistent  with  tbe  new  condition  of 
statehood  and  the  provisions  of  the  state  Con- 
stitution." 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  American  Insurance  Co.  t.  356 
Bales  of  Cotton,  1  Pet  611,  7  L.  Ed.  242, 
speaking  through  Chief  Justice  Marshall  up- 
on the  subject  of  acquiring  new  territory  to 
form  states,  etc.,  said: 

"On  snch  transfer  of  territory,  it  has  never 
been  held  that  the  relations  of.  the  inhabitants 
with  each  other  undergo  any  change.  Their  re- 
lations with  their  former  sovereign  are  dis- 
solved, and  new  relations  are  created  between 
them  and  the  government  which  has  acquired 
their  territory.  The  same  act  which  transfers 
their  country  transfers  the  allegiance  of  those 
who  remain  in  it ;  and  tbe  law,  which  may  b« 
denominated  political,  Is  necessarily  changed, 
although  that  which  regulates  the  Intercourse 
and  general  conduct  of  individuals  remains  in 
force,  until  altered  by  the  newly-created  power 
of  the  state.  •  *  ♦  It  has  been  already  stat- 
ed that  all  the  laws  which  were  in  force  in 
Florida  while  a  province  of  Spain,  those  except- 
ed which  were  political  in  their  character,  which 
concerned  tbe  relations  between  the  people  and 
their  sovereign,  remained  in  force  until  altered 
by  the  government  of  the  United  States." 

Tbe  act  of  Congress  of  June  11,  1906,  su- 
pra, as  applied  to  the  territory,  superseded 
and  for  a  time  suspended  the  territorial  act 
so  far  as  It  covered  the  same  field.  It  must 
be  presumed,  however,  that  Congress  did  not 
Intend  for  it  to  remain  in  force  longer  than 
statehood.  The  Enabling  Act  authorized  the 
framers  of  the  Constitution  and  tbe  people 
in  adopting  same  to  repeal  this  act  of  Con- 
gress or  any  other  territorial  act.  When  this 
act  was  rejected  by  the  Constitution,  it  sim- 
ply had  the  effect  to  repeal  the  same;  and 
the  repealing  of  said  act  either  expressly  or 
by  implication,  removed  tbe  suspension  and 
the  territorial  act  became  operative. 
[4-6]  In  36  Oyc.  p.  1099,  it  is  stated: 
"The  suspension  of  a  statute  means  a  tem- 
porary stop  for  a  time.  Tbe  power  of  sus- 
pending laws  cannot  be  exercised,  except  by  the 
Legislature."  Jeffreys  v.  Huston,  23  Idaho, 
372,  129  Pac.  1065 ;  State  ex  rel.  Holcombe  v. 
Burdick,  4  Wyo.  290,  33  Pac  131. 

Tbe  territorial  statute  was  in  force  In  tbe 
territory  at  and  before  tbe  adoption  of  our 
Constitution.  Section  2  of  tbe  Schedule  does 
not  require  that  it  must  have  been  in  opera- 
tive effect  as  to  every  part  of  the  subject 
witbln  its  terms  as  a  condition  precedent  to 
its  adoption;  but  tbe  rejection  of  the  act  of 
Congress  left  it  in  full  possession  of  tbe  field 
claimed  by  its  terms,  and  it  was  thenceforth 
in  full  operative  effect  as  well  'as  in  force. 
By  tbe  term  "in  force,"  which  is  used  in  the 
Schedule,  is  meant  in  "binding  power,  vali- 
dity" (the  Oxford  Dictionary);  and  by  the 
term  "In  effect"  which  is  omitted  from  the 
requirement  of  the  Schedule  ia  meant  "op- 
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erative."  Within  the  meaning  of  section  2 
of  the  Schedule,  this  statute  was  in  force  at 
the  time  of  the  adoption  of  our  Constitution, 
although  Its  operative  effect  had  been  super- 
seded to  the  extent  the  subject  was  covered 
by  the  act  of  Congress  only  until  this  act 
was  rejected. 

For  the  same  reason  that  the  act  of  Con- 
gress of  1906,  In  part,  was  rejected  as  repug- 
nant to  the  above-quoted  provisions  of  the 
Constitution  and  locally  Inapplicable,  it  may 
be  at  least  doubted  if  the  territorial  stat- 
ute quoted.  In  Its  Inoperative  efCect,  would 
not  be  locally  inapplicable  and  repugnant  to 
the  Constitution;  and.  If  brought  over  in 
part,  it  seems  almost.  It  not  quite,  necessary 
to  bold  that  it  was  brought  over  in  whole 
and  according  to  its  terms.  Section  7,  art 
23,  of  the  Constitution,  makes  it  certain  that 
some  pre-existing  law,  giving  a  right  of  ac- 
tion for  wrongful  death,  was  adopted  by  the 
Constitution,  and  one  or  both  of  the  two  stat- 
utes were  certainly  adopted  by  the  same.  If 
the  territorial  statute  was  the  only  one  adopt- 
ed, was  it  adopted,  not  only  to  the  extent  it 
was  in  force  as  respects  the  subject  to  which 
it  relates,  but  to  the  extent  of  its  plain 
terms?  The  act  of  Congress  of  June  11, 1906, 
did  not  destroy  a  word  of  the  territorial  stat- 
ute, although  it  superseded  its  operative  ef- 
fect to  a  limited  extent  and  suspended  its 
force  by  taking  away  a  part  of  the  subject  to 
which  it  had  hitherto  applied.  We  do  not 
understand  that  the  word  "supersede,"  as 
used  in  the  case  of  EU  Paso  &  N.  E.  R.  Co. 
V.  Gutierrez,  supra,  necessarily  means  that 
all  territorial  law,  within  the  purview  of  the 
act  of  Congress  there  under  consideration. 
Is  annulled.  The  word  "supersede"  (accord- 
ing to  Black's  Law  Dictionary)  means  "an- 
nul ;  stay ;  suspend."  And  we  assume  that, 
where  the  proper  considerations  and  cir- 
cumstances Justify,  a  territorial  law  should 
be  held  stayed  or  suspended  in  its  operative 
effect,  rather  than  annulled  by  such  congres- 
sional act  as  the  one  under  consideration. 
Also  see  In  re  Macon  Sash,  etc.,  Co.  (D.  C.) 
112  Fed.  323;  In  re  Storck  Lnmber  Co.  (D. 
C.)  114  Fed.  360;  In  re  Rogers  (D.  C.)  116 
Fed.  435;  Carllng  v.  Seymore  L.  Co.,  113 
Fed.  483,  61  C.  C.  A.  1 ;   In  re  Curtis  (D.  C.) 

91  Fed.  737,  affirmed  94  Fed.  630,  36  C.  C.  A. 
430;  In  re  Slevers  (D.  C.)  91  Fed.  366,  af- 
firmed sub  nom.  Davis  v.  Bohle,  92  Fed.  329, 
34  C.  C.  A.  372 ;  In  re  Smith  (D.  C.)  92  Fed. 
135;    In  re  Etherldge  Furniture  Co.  (D.  C.) 

92  Fed.  329;  In  re  Richard  (D.  C.)  94  Fed. 
633;  In  re  Bruss-Rltter  Co.  (D.  C.)  90  Fed. 
651;  In  re  Rouse,  Hazard  Co.,  91  Fed.  99, 
83  C.  C.  A.  356;  Armour  Packing  Co.  y. 
Brown,  76  Minn.  465,  79  N.  W.  622;  Par- 
menter  Mfg.  Co.  v.  Hamilton,  172  Mass.  178, 
61  N.  E.  529,  70  Am.  St  Rep.  258;  Mauran 
V.  Crown  C.  L.  Co.,  23  R.  I.  324,  60  Atl.  831 ; 
Harbaugh  v.  Castello,  184  111.  116,  66  N.  E. 
363,  75  Am.  St  Rep.  147. 

Throughout  these  cases  the  words  "su- 
persede" and  "suspend"  are  Interchangeably 


used  as  meaning  the  same  thing;  and  some- 
times the  term  "susi>end  the  operation"  is 
used  as  the  same  thing.  In  view  of  the  fact 
that  the  congressional  act  of  June  11,  1906, 
superseded  only,  as  hereinbefore  specified, 
the  territorial  statute,  and  that,  too,  in  a  re- 
spect In  which  It  must  have  been  understood 
that  the  anticipated  state  would  desire  the 
harmony  and  uniformity  thus  destroyed,  we 
think  the  act  of  Congress  can  be  held  to 
have  done  no  more  than  supersede  the  ter- 
ritorial law  by  staying  or  suspending  its  <^ 
eratlve  effect,  pending  the  adoption  of  our 
Constitution.  It  will  be  kept  in  mind,  also, 
that  the  terms  of  our  territorial  statute  were 
broad  enough  to  give.  In  addition  to  all  oth- 
er cases  of  wrongful  death,  a  right  of  action 
for  death  wherever  the  act  of  Congress  of 
June  11,  1906,  would  so  give,  except  in  case 
of  slight  contributory  negligence  or  assump- 
tion of  risk;  and,  in  so  far  as  the  act  of 
Congress  merely  gives  the  decedent's  person- 
al representative  a  right  of  acti<m  for  the 
benefit  of  the  former's  widow  and  children, 
the  two  statutes  are,  in  effect,  identical,  so 
that  the  later  statute  gave  no  new  territo- 
rial right  but  was  afilrmative  or  cumulative, 
and  continued  In  force  the  former  statute 
to  that  extent.  U.  S.  v.  Barnes,  222  IT.  S. 
613,  32  Sup.  Ct  117,  66  W  Ed.  291 ;  Hendrlx 
V.  U.  S.,  219  n.  8.  79,  81  Sup.  Ct  193,  55  L. 
Ed.  102;  Great  Northern  R.  Co.  v.  D.  S., 
208  U.  S.  462,  28  Sup.  Ct  313,  52  Li  Ed.  567. 

Again,  we  have  seen  the  federal  act  does 
not  purport  to  give  a  cause  of  action  to  any 
person  or  tiie  representative  of  any  person 
Injured  while  employed  by  a  carrier  engaged 
solely  In  Intrastate  commerce,  but  was  limit- 
ed to  such  employes  as  were  employed  only 
in  Interstate  commerce.  In  the  case  of  Stur- 
gls  et  aL  V.  Spofford,  46  N.  Y.  446,  Church, 
C.  J.,  delivering  the  opinion  of  the  court,  in 
the  second  paragraph  of  the  syllabus  states : 

"An  act  of  Congress  upon  a  subject  within 
its  jurisdiction,  but  upon  which  there  has  been 
state  legislation,  does  not  have  the  same  effect 
upon  the  latter  as  would  its  repeal.  Such  act 
merely  indicates  the  intention  of  CongTess,  from 
that  time,  to  assume  the  exercise  of  the  powers 
conferred  by  the  federal  Constitution.  "The 
state  law  becomes  from  that  time  inoperative, 
but  is  not  repealed;  the  repeal  of  the  act  of 
Congress  would  leave  the  state  law  in  full 
force."  Henderson  v.  Spofford  et  aL,  3  Daly 
(N.  Y.)  361. 

In  the  case  of  Hearn  v.  Brogan,  64  Miss. 
334,  1  South.  246,  the  Supreme  Court  of  Mis- 
sissippi, speaking  through  Justice  Campbell, 
stated: 

"We  assume  that  an  election  has  been  held  in 
Clay  county  under  the  act  of  1886,  and  that  it 
resulted  In  favor  of  the  sale  of  liquors,  because 
the  record  shows  an  attempt  to  comply  with 
that  act  which  would  be  inappropriate  if  such 
election  had  not  been  held.  This  being  so,  the 
Code  and  amendments,  as  further  amended  by 
the  act  of  1886,  constitute  the  law  applicable. 
It  is  not  true  that  an  election  under  the  late 
law  abrogates  the  former  law.  If  the  result  is 
against  the  sale,  the  former  law  is  thereby  sus- 
pended for  the  time,  and  the  new  law  governs, 
with  its  provisions  and  penalties  for  its  viola- 
tion ;    but.  If  the  result  u  for  the  sale,  the  for- 
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mer  law  remains  in  fall  force,  modified  by  the 
new  as  to  the  terms  on  which  license  may  be 
obtained.  •  *  *  There  is  do  express  repeal 
of  former  laws  by  the  late  act,  and,  as  repeals 
by  implication  are  never  favored,  the  new  law 
must  be  held  to  displace  or  suspend  the  former 
only  to  the  extent  of  inconsistency  between 
them.  There  is  nothing  in  the  latter  enactment 
inconsistent  with  the  continued  operation  of 
former  statutes,  except  as  stated  above  in  this 
opinion." 

In  the  case  of  Winterton  et  al.  v.  State, 
65  Miss.  238,  3  South.  735,  the  same  court, 
speaking  through  Campbell,  J.,  concurring, 
flald: 

"The  repeal  of  a  statute  is  a  remission  of  pen- 
alties inflicted  bjr  it,  because  of  the  absence  of 
authority  to  punish  when  the  law  giving  it  has 
ceased  to  exist.  But  where  a  law  is  not  re- 
pealed, and  is  merely  suspended,  it  still  has 
vitality  to  authorize  i>unisnment  for  its  viola- 
tion before  its  suspension.  A  repeal  makes  the 
law  as  if  it  had  never  been.  Suspending  its 
operation  for  a  time  leaves  it  operative  as  to 
the  past  and  in  all  respects  wherein  it  is  not 
abrogated  by  the  new  statute.  A  repealed  stat- 
ute is  dead,  and  no  sting  can  be  inflicted  by  it, 
but  one  which  still  lives,  altbongb  displaced  for 
a  time,  as  to  its  full  effect,  is  not  without  pow- 
er to  vindicate  its  infraction  before  its  suspen- 
sion. Being  still  a  law,  there  is  no  want  of 
authority  to  punish  under  it  for  such  violations 
of  it- 
Should  we  hold  that  the  federal  act  re- 
pealed the  territorial  statute,  instead  of  sim- 
ply suspending  its  operative  force,  then  when 
the  federal  act  was  rejected  by  the  Constitu- 
tion, which  would  have  the  effect  to  repeal 
that  act,  the  territorial  law  would  immedi- 
ately become  operative.  It  is  a  well-settled 
rule  at  common  law  that,  when  a  repealing 
statute  Is  itself  repealed,  the  flrst  statute  is 
revived,  without,  any  formal  words  for  that 
purpose,  in  the  absence  of  a  contrary  Inten- 
tion, expressly  declared.  86  Cyc.  1099;  Lew- 
is' Sutherland,  Stat  Const  H  282,  288.  From 
the  point  of  view  of  the  territory,  the  act  of 
Congress  was  in  the  nature  of  an  exception 
of  a  part  of  the  subject  from  a  general  rule 
expressed  in  the  territorial  statute ;  and  the 
rejection  of  the  exception  Instantly  left  the 
excepted  part  of  the  subject  within  the  opera- 
tire  effect  of  such  general  rule.  Therefore 
the  territorial  statute  In  question  was  in 
force,  according  to  its  terms,  when  our  Con- 
stitution was  adopted,  and  was  adopted  by 
the  latter  as  applicable  to  the  whole  subject 
of  wrongful  death.  The  quoted  sections  of 
the  former  territorial  statutes  have,  since 
statehood,  been  frequently  acted  and  relied 
upon  as  wholly  valid;  and  we  believe  the 
bench  and  bar  of  this  state  have  heretofore 
uniformly  regarded  the  same  as  wholly  valid 
and  fully  in  force  to  the  extent  of  its  terms. 
The  third  and  last  question  presented  is  as 
to  whether  this  case,  as  tried  and  as  shown 
from  the  record,  comes  within  the  provisions 
of  the  act  of  Congress  of  April  22, 1908  (chap- 
ter 149,  35  Stat  66;  U.  S.  Comp.  St  1913,  {§ 
8667-8665),  which  in  part  reads  as  follows: 
"That  every  common  carrier  by  railroad  while 
engaged  in  commerce  between  any  pf  the  several 
states  or  territories,  *  •  *  shall  be  liable  in 
damages  to  any  person  suffering  injury  while 


he  is  employed  by  such  carrier  in  such  com- 
merce, or,  in  case  of  the  death  of  such  employ^, 
to  his  or  her  personal  representative,  for  the 
benefit  of  the  surviving  widow  or  husband  and 
children  of  such  employ^;  and,  if  none,  then 
of  such  employe's  parents;  and,  if  none,  then 
of  the  next  of  kin  dependent  upon  such  employ^, 
for  such  injury  or  death  resulting  in  whole  or 
in  part  from  the  negligence  of  any  of  the  offi- 
cers, agents,  or  employte  of  such  carrier,  or  by 
reason  of  any  delect  or  insufSciency,  due  to 
its  negligence,  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  boats, 
wharves,  or  other  equipment 

This  act  gives  a  right  of  action  only  to  the 
personal  representatives  of  the  deceased,  and 
in  no  event  to  the  beneficiaries  for  whom 
such  personal  representatives  are  authorized 
to  sue ;  and  if  the  facts  bring  this  case  with- 
in the  purview  of  this  act,  and  the  defend- 
ants have  not  waived  their  right  to  rely  upon 
same,  plaintiffs  cannot  maintain  this  action. 

As  we  have  seen,  and  as  the  record  clearly 
shows,  this  case  was  tried  in  the  lower  court ' 
by  both  parties  on  the  theory  that  it  was 
prosecuted  under  sections  5281  and  5282,  Rev. 
Laws  1910,  and  there  Is  nothing  in  the  record 
to  indicate  that  either  party  suggested,  or 
even  thought,  that  the  case  was  contrc^led  by 
the  act  of  Congress  referred  to,  supra.  The 
flrst  time  there  was  any  effort  made  to  inter- 
pose as  a  defense  this  act  of  Congress  was 
after  the  case  bad  reached  this  court  It  is, 
in  effect,  admitted  by  counsel  for  defendants 
in  their  various  briefs  that  this  question  was 
not  called  to  the  attention  of  the  trial  court, 
except  by  the  demurrer.  It  is  Insisted  that 
the  second  ground  of  demurrer,  that  plain- 
tiffs have  no  legal  capacity  to  sue,  raises  this 
question.  The  effect  of  the  demurrer  must  be 
tested  by  the  sufficiency  of  the  petition.  The 
authorities  seem  to  be  practically  uniform 
that  tliis  ground  of  demurrer  has  reference  to 
the  legal  disability  of  the  plaintiff,  such  as 
infancy,  idiocy,  or  coverture,  and  does  not 
raise  the  question  here  involved.  Dewey  T. 
Stall,  91  Ind.  173;  Winfleld  Town  Co.  t. 
Maris,  11  Kan.  128;  LitUeton  v.  Burgess,  16 
Wyo.  68,  91  Pac  832,  16  L.  B.  A.  (N.  S.)  49; 
Weldner  v.  Rankin,  26  Ohio  St  622;  Buck- 
ingham V.  Buckingham,  36  Ohio  St  69 ;  Far- 
rell  V.  Cook,  16  Neb.  483,  20  N.  W.  720,  49 
Am.  Rep.  721;  Bliss,  Code  Plead.  (2d  Ed.) 
407-109;  Hasklns  v.  Alcott,  13  Ohio  St  210; 
Hunt  V.  Monroe,  32  Utah,  428,  91  Pac.  269, 
11  L.  R.  A.  (N.  S.)  249;  Jantzen  v.  Emanuel 
Baptist  Church,  27  Okl.  473,  112  Pac.  1127, 
Ann.  Cas.  1912C,  659.  On  a  demurrer,  the 
sufficiency  of  the  petition  will  be  tested  by 
the  state  law,  unless  the  petition  itself  shows 
that  the  plaintiff  is  relying  upon  the  federal 
act  or  that  the  federal  act  is  applicable.  M., 
K.  «c  T.  Ry.  Co.  V.  Neares  (Tex.  Civ.  App.) 
127  S.  W.  1090;  M.,  K.  A  T.  Ry.  Co.  ▼.  Haw- 
ley  (Tex.  Civ.  App.)  128  8.  W.  726. 

Holding,  as  we  have,  that  the  territorial 
law  governing  the  subject  of  a  right  to  sue, 
where  death  ensues  by  virtue  of  the  wrong- 
ful act  of  another,  was  adopted  by  the  Con- 
stitution and  was  In  force  at  the  time  of  the 
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Instltntlon  of  this  rait,  It  cannot  be  doubted 
that  plaintiffs'  petition  stated  a  good  cause  of 
action  under  said  provision  of  the  law.  In 
fact,  we  do  not  understand  counsel  for  de- 
fendant question  the  sufficiency  of  the  peti- 
tion under  the  state  law.  Had  plaintUt 
sued  as  administratrix  to  recover  under  the 
federal  statute  of  April  22,  1908,  in  a  federal 
court,  and  had  otherwise  alleged  the  facts  as 
they  are  set  out  In  her  petition,  it  would 
have  been  subject  ,to  a  general  demurrer. 
Or,  even  had  she  sought  to  recover  under 
said  act  in  'the  state  court  under  this  peti- 
tion, suing  as  administratrix,  the  petition 
would  have  been  subject  to  dismissal  on  a 
general  demurrer. 

Can  the  defendants  now  for  the  first  time 
in  this  court,  when  the  record  does  not  so 
show,  Insist  that  this  case  Is  controlled  by 
the  act  of  Congress,  supra?  We  are  of  the 
'  opinion  that  they  cannot.  This  has  been  the 
uniform  holding  of  this  court,  as  will  be  dis- 
closed by  the  following  cases:  Harris  v. 
First  Nat  Bank,  21  Okl.  189,  95  Pac.  781; 
Checotah  et  al.  v.  Hardridge  et  aL,  31  OkL 
742,  123  Pac.  846;  Queen  1ns.  Co.  v.  Cotney 
et  al.,  25  Okl.  125,  105  Pac.  651;  Wattenbar- 
ger  V.  Hall,  26  Okl.  815, 110  Pac.  911;  St  Ij. 
&  S.  P.  Ry.  Co.  V.  Key,  28  Okl.  769,  115  Pac. 
875 ;  Perry  Water,  Light  &  Ice  Co.  v.  City  of 
Perry,  29  Okl.  593,  120  Pac.  682 ;  0.,  R.  I.  & 
P.  Ry.  Co.  v.  McBee,  145  Pac.  331  (decided  at 
this  term). 

This  is  also  the  uniform  holding  of  the 
Supreme  Court  of  the  United  States.  In 
the  case  of  Louisville  &  N.  R.  Co.  v.  Wood- 
ford et  al.,  234  U.  S.  46,  34  Sup.  Ct  739,  68 
L.  Ed.  1202,  Mr.  Justice  I>ay,  delivering  the 
opinion  of  the  court,  discussing  this  proposi- 
tion said: 

"The  case  was  taken  by  appeal  to  the  Court 
of  Appeals  of  Kentucky.  After  submission  of 
the  case  to  that  court,  the  defendant  filed  a 
supplemental  brief,  urging  the  aiiplication  of 
the  law  of  the  case  of  Adams  Exp.  Co.  v.  Cron- 
inger,  226  U.  S.  491,  33  Sup.  Ct.  148,  57  L. 
Ed.  314,  44  L.  R.  A.  (N.  S.)  257,  and  further  in- 
sisted upon  such  application  in  its  brief  in  re- 
ply to  the  plaiptiffs  reply  brief.  The  Court  of 
Appeals  noticed  that  the  claim  that  the  law  of 
the  Cronineer  Case  contToUed  'k-es  first  sug- 
gested by  defendant  in  its  supplemental  brief, 
after  submission  of  tb^  case  to  that  court,  and 
that  the  case  had  been  tried  under  the  rule  of 
law  in  Kentucliy  that  a  contract  relieving  a 
carrier  from  its  common-law  liability  and  limit- 
ing recovery  to  leas  than  the  value  of  the  prop- 
erty carried  is  in  violation  of  the  Kentucky 
Constitution,  aiJd  held  that  it  was  elementary 
that  questions  not  raised  in  the  trial  court  in 
an  appropriate  way,  which  by  the  Code  of  Prac- 
tice of  Kentucky  is  in  writing,  would  not  be 
considered  on  appeal,  and,  after  detailing  the 
proceedings  in  the  trial  court,  concluded  that 
no  federal  question  had  thus  been  made.  The 
defendant,  by  petition  for  rehearing,  again  in- 
sisted that  toe  federal  question  bad  been  prop- 
erly presented,  but  the  Court  of  Appeals,  ad- 
mitting that  state  courts  must  take  judicial  no- 
tice of  acts  of  Congress  and  that  it  was  not  es- 
sentiat  that  the  federal  question  should  have 
been  raised  in  any  special  form  in  the  trial 
court,  held  that  the  facts  on  which  such  ques- 
tion rested  must  be  presented  in  the  record. 
•    *    *    That   the  defendant  waa   entitled   to 


make  a  defense  under  the  act  to  regulate  com- 
merce, as  amended  (Act  June  29,  1906,  34  Stat 
at  L.  684,  c.  3591 ;  U.  fi.  Comp.  Stat.  1913,  ( 
8563  et  seq.),  is  evidently  an  afterthought  The 
case  waa  tried  upon  the  theory  that  the  Ken- 
tucky Constitution  and  statutes  were  control- 
ling, and  It  was  not  until  after  the  decision  of 
Adams  Exp.  0>.  v.  Croninger,  supra,  that  an 
attempt  waa  made  to  claim  the  benefit  of  the 
bill  of  lading  based  upon  schedules  filed  with 
the  Interstate  Commerce  Commission.  •  •  * 
No  pleading  was  filed  by  the  defendant  alleging 
compliance  with  the  act  to  regulate  commerce 
by 'the  filing  of  schedules  containing  the  limi- 
tation a*  to  the  liability  upon  which  reliance 
is  now  placed.  As  we  have  already  said,  the 
record  discloses  that  at  the  trial  the  defendant 
instead  of  relying  upon  the  limited  liability  now 
claimed,  entirely  ignoring  such  limitation,  it- 
self asked  and  obtained  an  instruction  that  >f 
the  jury  should  find  for  the  plaintiff,  it  should 
fix  the  damages  in  such  sum  as  would  represent 
the  loss  suffered.  Of  course,  the  request  to 
give  this  instruction  waa  entirely  inconsistent 
with  the  claim  of  limited  liability  under  the 
federal  statute.  If  a  federal  question  can  be 
said  to  be  involved  at  all,  it  was  introduced 
into  the  record  upon  the  argument  of  the  mo- 
tion for  a  new  trial.  *  •  *  The  decisions  of 
this  court  not  only  have  repeatedly  held  that 
a  federal  right  in  order  to  be  reviewable  here, 
must  be  set  up  and  denied  in  the  state  court, 
but  have  often  held  that  such  claim  of  denial  is 
not  properly  brought  to  the  attention  of  this 
court  where  It  appears  that  the  state  court  de- 
clined to  pass  upon  the  question  because  it  waa 
not  raised  in  the  trial  court,  as  required  by  the 
state  practice.  Schuyler  Nat.  Bank  v.  Bollong, 
150  U.  S.  85,  14  Sup.  Ct  24,  37  L.  Ed.  lOOS; 
Erie  R.  Co.  v.  Purdy,  185  U.  S.  148,  22  Sup.  Ct 
605,  46  Ij.  Ed.  847 ;  Layton  v.  Missouri,  187 
U.  S.  366,  23  Sup.  Ct  137,  47  L.  Ed.  214."       ■ 

In  the  case  of  Chicago,  Indianapolis  &  I* 
Ry.  Co.  V.  Hackett  228  U.  S.  559,  33  Sup. 
Ct  581,  67  L.  Ed.  966,  Mr.  Juatice  Lurton, 
speaking  for  the  court,  said: 

It  is  then  assigned  as  error  that  the  court 
below  erred  in  not  holding  that  the  Indiana 
statute  bad  been  superseded  by  the  federal  Em- 
ployera'  Liability  Act  of  June  11,  1906  (34 
Stat  at  L.  232,  c.  3073;  U.  S.  Comp.  Stat 
Supp.  1911,  p.  1316).  It  does  appear  in  one 
or  more  of  the  counts  of  the  plaintiff's  declara- 
tion that  the  railroad  company  was  engaged  in 
operating  a  railroad  extending  into  two  or  more 
states,  and  such  was  the  evidence.  The  first 
count  might  be  said  to  declare  upon  the  liabil- 
ity of  the  company  under  the  act  of  1906.  Vp- 
on  that  ground  the  case  was  removed  to  the 
Circuit  Court  of  the  United  States.  But  that 
court  remanded  it  to  the  state  court  There- 
upon defendant  demurred  to  the  first  count 
and  the  demurrer  was  sustained.  No  exception 
was  saved,  and  no  error  assigned  either  in  the 
state  court  or  in  this.  In  no  other  way  was 
any  claim  set  up  or  asserted  under  that  federal 
act,  nor  did  the  state  court  make  any  ruling  as 
to  the  effect  of  that  act  upon  the  Indiana  stat- 
ute, and  the  judgment  of  the  Illinois  conrt  was 
rested  wholly  upon  the  Indiana  statute.  Not 
having  been  specially  set  up  in  the  state  court 
and  there  passed  upon,  it  is  obvious  that  the 
point  has  not  been  saved." 

The  court  held  that  the  Employers'  Liabil- 
ity Act  of  June  11,  1906,  was  unconstitu- 
tional and  void. 

Thus,  we  hold  that  both  parties  having 
tried  this  case  on  the  theory  that  the  state 
statute  governed  and  no  law  of  Congress  or 
federal  question  having  been  suggested  to  the 
trial  court  and  the  point  being  first  raised  in 
this  court,  and  there  being  nothing  In  the 
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recurd  bringing  the  due  within  the  parrlew 
of  that  law,  defendants  cannot  now  be  heard 
to  insist  that  the  state  law  does  not  govern 
this  case. 

From  the  foregoing,  the  judgment  of  the 
trial  conrt  must  be  affirmed.  It  Is  w>  order- 
ed.   Ail  the  Justices  concur. 


(46  OM.  S34) 

OSAGE  &  OKLAHOMA  CO.  ▼.  mLLARD, 

C!onnty  Treasurer,  et  aL     (No.  6099.) 

(Supreme  Ck>urt  of  Oklahoma.     Jan.  9,  1916.) 

(Bvttahiu  by  the  Court.) 

1.  Taxation  (|  362*)  ^Assessment  or  Out- 

TBD   PBOPBBTT— OOCNTT  OfFICEBS. 

Section  7449,  Rev.  Lawn  1910,  does  not 
purport  to  confer  authority  upon  the  county 
officers,  or  any  one  with  whom  the  comity  com- 
miadoners  may  contract,  to  assist  in  the  dis- 
covery of  property  not  listed  and  assessed,  or  to 
assess  property  of  a  railroad  or  other  public 
service  corporation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  601 ;    Dec.  Dig.  i  362.*] 

2.  Taxation  (5  317*)— Assessmbnt— JtmisDio- 
TioN— Pbofebtt  of  Publio  Sbbviok  Cob- 

POBATION. 

That  part  of  section  21,  art  10,  of  the 
Constitution  which  provides  that  the  state  board 
of  equalization  shall  assess  all  railroad  and  pub- 
lic service  corporation  property  confers  exclu- 
sive jurisdiction  on  such  board ;  and  the  Legis- 
lature is  without  power  to  vest  authority  in  any 
other  person  or  officer. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {{  52S,  626 ;   Dec.  Dig.  {  817.*] 

Riddle,  J.,  dissenting. 

Original  action  for  writ  of  prohibition  by 
the  Osage  &  Olslahoma  Company  against  Bet 
BUllard,  County  Treasurer  of  Osage  county, 
and  another.    Writ  granted. 

Ames,  Chambers,  Lowe  &  Blchardson,  of 
Oklahoma  City,  for  plaintiff.  Stuart,  Cruce 
&,Cruce  and  Ledbetter,  Stuart  &  Bell,  all  of 
OlUahoma  City,  for  defendants. 

RIDDLE,  J,  This  is  an  original  proceed- 
ing in  this  court,  Instituted  by  plaintiff 
against  defendants,  praying  for  a  writ  of  pro- 
hibition. Plaintiff,  In  substance,  avers  that 
defendant  Ret  Millard  Is  county  treasurer 
of  Osage  county;  that  C.  H.  Pittman  is  the 
special  tax  auditor  of  said  county,  engaged 
in  attempting  to  discover  property,  personal 
and  real  In  said  county  not  theretofore  listed 
and  assessed  for  taxation  under  the  laws  of 
this  state;  that  plaintiff  Is  a  public  service 
corporation,  and  that  it  owns  its  franchise 
In  the  dty  of  Tulsa  for  the  distribution  and 
sale  of  gas  to  its  Inhabitants;  that  It  main- 
tains a  pipe  line  in  a  gas  field  in  Osage  coun- 
ty and  in  the  city  of  Tulsa,  and  maintains 
and  operates  a  distributing  plant  in  the  city 
of  Tulsa  under  a  franchise  granted  by  said 
dty.  Plaintiff  further  states  that  during  all 
times  mentioned  its  property,  under  the  Con- 
stitution and  laws  of  the  state,  was  subject 


to  assessment  by  the  state  board  of  equaliza- 
tion ;  that  It  has  for  each  of  the  years  here- 
inafter mentioned  filed  with  the  state  auditor 
a  list  of  all  its  property,  real,  personal,  and 
mixed,  as  the  same  existed  on  the  1st  day  of 
February  in  each  year,  as  required  by  arti- 
cle 4,  c.  72,  Rev.  Laws  1910;  that  said  0.  H. 
Pittman,  as  special  tax  auditor  of  Osage 
county,  has  filed  a  report  with  said  county 
treasurer  giving  a  list  of  property  belong- 
ing to  plaintiff  for  each  of  the  years  named; 
that  the  same  consists  of  gas  leases,  and  the 
value  thereof  for  each  of  said  years  is  al- 
leged to  be  as  follows,  to  wit:  1908,  $156,- 
000;  1909,  $134,000;  1910,  $863,000;  1911. 
$1,033,000;  1912,  $1,423,000;  1913,  $2,216,000. 
Plaintiff  states  that  afterwards,  on  February 
9,  1914,  said  county  treasurer  notified  plain- 
tiff to  appear  at  his  olBce  on  February  20, 
1914,  and  show  reason,  if  any,  why  said  prop- 
erty should  not  be  added  to  the  tax  rolls  and 
taxes  collected  thereon  for  the  years  and 
respective  amounts  above  stated.  It  is  fur- 
ther alleged  that  its  gas,  oil,  and  minerals 
are  part  of  the  real  estate  and  are  assessa- 
ble and  taxable  as  such;  that  the  gas  leases, 
if  property,  constitute  an  Investment  of  the 
capital  of  plaintiff;  and  that  all  the  mon- 
ey and  capital  of  plaintiff  was  included  In 
the  various  reports  made  to  the  state  auditor 
and  considered  and  assessed  by  the  state 
board  of  equalization;  that  the  state  board 
of  equalization  is  vested  with  the  sole  and 
exclusive  Jurisdiction  to  assess  the  property 
belonging  to  plaintiff;  that  defendants  have 
no  authority  or  jurisdiction  under  the  law 
to  assess  the  property  of  plaintiff  and  place 
the  same  upon  the  tax  rolls  of  Osage  coun- 
ty. It  is  then  alleged  that  defendants,  if 
not  prohibited  by  this  court,  will  proceed  to 
assess  said  property,  and  that  the  same  will 
be  extended  upon  the  tax  rolls  by  the  treas- 
urer. Plaintiff  prays  that  defendants  be  re- 
strained. 

Defendants  filed  their  answer  to  the  peti- 
tion, the  first  part  of  which  was  in  the  na- 
ture of  a  general  demurrer.  It  Is  then  al- 
leged that  plaintiff  Is  indebted  to  Osage  coua- 
ty  for  taxes  for  the  years  set  out  In  the  peti- 
tion, and  that  no  offer  has  been  made  to  pay 
any  of  the  taxes  for  said  years.  It  Is  denied 
that  the  report  made  by  plaintiff  to  the  board 
of  equalization  for  the  respective  years  con- 
tains a  list  of  all  the  property  owned  by 
plaintiff.  It  Is  further  alleged  that  at  the 
time  plaintiff  filed  with  the  state  auditor  Its 
report  for  the  years  aforesaid,  it  was  the 
owner  of  valuable  gas  leases,  amounting  to 
the  values  stated  In  plaintiff's  petition,  and 
that  plaintiff  purposely  and  wrongfully  re- 
fused to  include  said  leases  or  to  include  said 
property  in  such  report  so  filed  with  the  state 
auditor;  that  plaintiff  has  not  paid  to  the 
state  or  to  the  officers  of  said  county  any 
tax  upon  said  leases,  nor  has  It  at  any  time 
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offered  to  pay  any  such  tax ;  that  by  reason 
of  tbe  failure  of  plaintiff  to  furnish  the  state 
board  of  equalization  a  list  of  tbe  various 
leases  whicb  plaintiff  owned  during  the  years 
before  mentioned,  it  deprived  said  state  board 
of  equalization  of  the  knowledge  that  It  own- 
ed said  property,  and  deprived  said  board 
of  tbe  power  to  assess  same,  and  plaintiff 
has  waived  its  right  to  Insist  that  such  prop- 
erty must  be  assessed  by  such  board.  There 
was  no  reply  filed  to  this  answer,  but  defend- 
ants filed  a  motion  for  judgment  on  the  plead- 
ings. The  issue  as  thus  made  is  presented 
for  our  determination. 

On  a  reargument  of  this  case  upon  a  peti- 
tion for  rehearing  and  a  further  considera- 
tion of  same,  the  other  four  members  of  tbe 
court  have  reached  the  conclusion  that  the 
original  opinion  in  this  case  I9  not  In  har- 
mony with  the  weight  of  authority,  and  that 
a  rehearing  should  be  granted,  the  former 
opinion  vacated,  and  a  writ  of  prohibition 
granted  as  prayed. 

[1,  2]  Defendants  are  proceeding  to  assess 
and  extend  on  tbe  tax  rolls  for  taxation 
plaintlfTs  property  under  section  7449,  Rev. 
I>aw8  1910,  which  reads: 

"The  board  of  county  commissioners  of  any 
county  in  this  state  may  contract  with  any  per- 
son or  persons  to  assist  tbe  proper  officers  of 
the  county  in  the  discovery  of  property  not  list- 
ed and  assessed,  as  required  by  existing  laws, 
and  fix  the  compensation  at  not  to  exceed  fif- 
teen per  cent,  of  the  taxes  recovered  under  this 
article.  I^efore  listing  and  assessing  the  prop- 
erty discovered,  the  connty  treasurer  shall  give 
the  person  in  whose  name  it  is  proposed  to  as- 
sess the  same,  ten  days'  notice  thereof  by  reg- 
istered letter,  addressed  to  him  at  his  last 
known  place  of  residence,  fixing  the  time  and 
place  when  objections  in  writing  to  such  pro- 
posed listing  and  assessment  may  be  made.  An 
appeal  may  be  taken  to  the  county  court  for 
the  final  action  of  the  treasurer  within  ten  days, 
hy  giving  notice  thereof  in  writing  and  filing  an 
appeal  bond,  as  in  cases  appealed  from  tbe 
board  of  county  commissioners  to  the  district 
court." 

•  It  is  the  contention  of  plaintiff:  (1)  That, 
It  being  a  public  service  corporation,  under 
article  10,  i  21,  of  the  Constitution,  the  state 
board  of  equalization  has  exclusive  Jurisdic- 
tion to  assess  all  public  service  corporation 
property;  and  (2)  that  section  7449,  Rev. 
Laws  1910,  supra,  does  not  on  its  face  purport 
to  confer  Jurisdiction  on  the  tax  ferret  or  the 
county  officers  to  assess  property  belonging 
to  public  service  or  railroad  corporations, 
and  it  is  contended  that,  if  said  provision  of 
the  statute  is  broad  enough  to  cover  property 
belonging  to  public  service  or  railroad  cor- 
porations, to  that  extent  the  same  is  in  con- 
flict with  article  10,  {  21,  supra.  So  far  as 
applicable  here,  said  section  of  the  Constitu- 
tion, supra,  referring  to  the  state  board  of 
equalization,  provides:  "And  they  shall  as- 
sess all  railroad  and  public  service  corpora- 
tion property." 

It  is  the  conclusion  of  the  majority  of  the 
«ourt  that  this  contention  must  be  upheld; 
that  the  language  of  the  Constitution  In  vest- 


ing power  in  tbe  state  board  of  equalization 
necessarily  excludes  the  power  of  the  Legisla- 
ture from  conferring  authority  upon  any  oth- 
er person  or  officer  to  assess  any  property  be- 
longing to  such  corporation;  that  this  lan- 
guage is  equivalent  to  saying  that  the  power 
is  vested  in  the  state  board  to  assess  all  rail- 
road and  public  service  corporation  proper- 
ty; and  that  this  power  shall  not  be  vested 
in  or  exercised  by  any  other  official.  The 
case  of  Adams  v.  Tonella,  70  Miss.  701,  14 
South.  17,  22  L.  R.  A.  346,  would  seem  to  sus- 
tain this  construction.  In  the  Mississippi 
Case  It  is  shown  that  the  Constitution  of  ttiat 
state  of  1869  provided  In  section  1.  art  5 : 

"A  sheriff,  coroner,  treasurer,  assessor  and 
surveyor  shall  be  elected  in  each  county  by 
the  qualified  electors  thereof,  who  shall  hold 
their  offices  for  two  years,  unless  sooner  re- 
moved." 

It  is  held  by  the  court  in  that  case  that  the 
Constitution,  in  providing  tbe  office  of  asses- 
sor and  confining  tbe  office  of  territorial  lim- 
its of  his  county,  divided  the  state  into  as 
many  taxing  districts  as.  there  were  coun- 
ties ;  that  the  office  of  assessor  spoken  of  in 
the  Constitution  is  one  of  known  and  settled 
functions,  and  in  providing  that  an  assessor 
shall  be  selected  in  the  manner  provided  by 
law  for  each  county  it  is  to  be  presumed  that 
the  framers  of  that  instrument  intended  to 
provide  for  the  performance  by  him,  substan- 
tially at  least,  of  those  duties  which  had 
theretofore  pertained  to  his  office.  French  v. 
State,  62  Miss.  760.  The  court  further 
stated: 

"And  an  assessment  can  only  be  made  hy  the 
oflieer  designated  by  law  to  make  it.  Welty, 
Assessments,  §  10.  When  the  Constitution  de- 
volves that  duty  upon  a  particular  person,  tbe 
Legislature  may  not  .substitute  another." 

The  court  cites  People  v.  Kelsey,  34  Gal. 
473 ;  People  v.  Hastings,  29  Cal.  450 ;  People 
V.  Sargent,  44  Cal.  434;  Houghton  ▼.  Austin, 
47  Cal.-648;  Richmond  &  D.  R.  Co.  v.  Orange 
County  Commissioners,  74  N.  O.  506;  WU- 
mington  &  O.  &  A.  R.  Co.  ▼.  Brunswick  Ca 
Com'rs,  72  N.  C.  10.  The  court,  continuing, 
said: 

"In  Houghton  v.  Austin,  above  cited,  the  rule 
that  tbe  Legislature  could  not  devolve  the  duty 
of  assessing  property  upon  any  other  tribanal 
or  officer  than  the  assessor  provided  for  by  the 
Constitution  was  carried  to  the  extent  of  annul- 
ling a  law  creating  a  state  board  for  equaliza- 
tion of  taxation  among  the  several  conntiea  of 
the  state." 

It  was  said  by  this  conrt  In  the  case  of 
State  ex  rel.  Haskell,  Governor,  v.  Huston  et 
al.,  21  Okl.  782,  97  Pac.  982,  by  Mr.  Justice 
Turner,  speaking  for  the  court : 

"It  is  a  familiar  rale  of  construction,  as  laid 
down  in  the  syllabus  of  United  States  v.  Weld, 
McCahon,  185  (Kan.  Dassler's  Ed.)  591  [Fed. 
Cas.  No.  16,660],  that:  'When  one  person,  or 
class  of  persons,  is  named  in  a  power  of  attor- 
ney, or  an  act  of  the  lawmaking  power,  as  be- 
ing authorized  to  do  a  certain  thing  therein 
named,  all  other  persons  are  thereby  excluded 
from  doing  the  same  thing  as  effectually  as  U 
they  were  positively  forbidden.' " 
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In  the  case  of  People  v.  Draper,  16  N.  T. 
!2,  Chief  Justice  Denlo  says : 
"A  prohibition  to  exercise  a  particular  pow- 
'  is  an  exception.  In  inquiring,  _  therefore, 
hether  a  given  statute  is  constitutional,  it  is 
r  those  who  question  its  validity  to  show 
at  it  is  forbidden..  I  do  not  mean  that  the 
>wer  must  be  expressly  inhibited,  for  there  are 
It  few  positive  restraints  upon  the  legislative 
iwer  contained  in  the  instrument;  The  first 
tide  lays  down  the  ancient  limitations  which 
ive  always  been  considered  essential  in  tlie 
nstitutional  government,  whether  monarchial 

popular;  and  there  are  scattered  through 
e  instrument  a  few  other  provisions  in  re- 
raint  of  legislative  authority.  But  the  af- 
mative  prescriptions,  and  the  general  arrange- 
ents  of  the  Constitution,  are  far  more  frult- 
1  of  restraints  upon  the  Legislature.  Every 
tsitive  direction  contains  an  implication 
;ainst  anything  contrary  to  it,  or  which  would 
dstrate  or  disappoint  the  purpose  of  that  pro- 
sion.    The  frame  of  the  government,  the  grant 

legislative  power  Itself,  the  organization  of 
e  executive  authority,  the  erection  of  the  prin- 
pal  courts  of  justice,  create  implied  limita- 
)n8  upon  the  lawmaking  authority  as  strong 

though  a  negative  was  expressed  in  each  in- 
ince."  In  re  Leasing  of  St.  Lands,  18  Colo. 
8,  32  Pac.  986;  Western  Union  Tel.  Co.  v. 
•app,  186  Fed.  116,  108  C.  C.  A.  226;    State 

rd.  V.  Brunst,  26  Wis.  412,  7  Am.  Rep.  84 ; 
ing  V.  Hunter,  65  N.  C.  603,  6  Am.  Rep.  754 ; 
iderson  y.  Ritterbusch,  22  Okl.  761,  98  Pac. 
02. 

We  are  also  of  the  opinion  that  section 
49,  Rev.  Laws  1910,  snpra,  does  not  confer 
thorlty  npon  the  county  taxing  officers  to 
sess  property  belonging  to  a  -  raUroad  or 
blic  service  corporation.  The  language  of 
id  section  Is  that : 

"The  board  of  county  commissioners  of  any 
anty  in  the  state  may  contract  with  any  per- 
1  or  persons  to  assist  the  proper  county  offl- 
rs  of  the  county  in  the  discovery  of  property 
t  listed  and  assessed  as  requir^  by  existing 
rra,"  etc. 

We  hold  that  this  language  simply  means 
It  such  person  with  whom  the  county  com- 
ssloners  might  contract  to  assist  the  prop- 
taxing  officers  in  the  county-  in  the  discov- 
7  and  listing  for  taxation  such  property 
ly  as  the  county  authorities  were  authoriz- 
in  the  first  Instance  to  assess  for  taxation, 
d  that  it  was  not  the  intention  of  the  Leg- 
Bture  by  the  provision  of  the  statute  supra 
include  property  belonging  to  a  railroad  or 
blic  service  corporation  over  which  the 
anty  officers  had  no  jurisdiction  to  assess 
:  taxation. 

^rom  the  foregoing  we  are  of  the  opinion 
it  defendant  had  no  Jurisdiction  or  au- 
>rity  to  list  for  taxation  or  to  extend  on 
i  tax  rolls  the  property  belonging  to  plain- 
',  and  that  the  writ  of  prohibition  should 
granted;   and  it  is  so  ordered. 

5ANB,  O.  J.,  and  TURNER,  LOOFBOUR- 
>W,  and  BLEAKMORE,  JJ.,  concur. 


r  power  of  the  sovereign,  and  only  Incidental- 
>  ly  with  the  power  and  authority  exercised 
I  by  the  taxing  officials.    Speaking  of  the  sov- 
ereign power  over  the  subject  of  taxation, 
Cooley,  in  his  work  on  Constitutional  Lim. 
p.  678,  states: 

"The  power  to  impose  taxes  is  one  so  un- 
limited in  force  and  so  searching  in  extent  that 
the  courts  scarcely  venture  to  declare  that  it  is 
subject  to  any  restrictions  whatever,  except 
such  as  rest  in  the  discretion  of  the  authority 
which  exercises  it  *  •  *  The  Legislature  of 
every  free  state  will  possess  it  under  the  general 
grant  of  legislative  power,  whether  particularly 
specified  in  the  Constitution  among  the  powers 
to  be  exercised  by  it  or  not." 

Again,  the  author,  on  page  679,  quoting 
from  Chief  Justice  Marshall,  says: 

"  'The  people  of'  a  state,  therefore,  give  to 
their  government  a  right  of  taxing  themselves 
and  their  property ;  and,  as  the  exigencies  of  the 
government  cannot  be  limited,  they  prescribe 
no  limits  to  the  exercise  of  this  rifht,  resting 
confidently  on  the  interest  of  the  legislator,  and 
on  the  influence  of  the  constituents  over  their 
representative,  to  guard  them  against  its  abuse. 
•  *  •  This  vital  power  may  be  abused ;  but 
the  interest,  wisdom,  and  justice  of  the  repVe- 
sentative  body,  and  its  relations  with  its  con- 
stituents, furnish  the  only  security  where  there 
is  no  express  contract  against  unjust  and  ex- 
cessive taxation,  as  well  as  against  unwise  leg- 
islation generally.  *  •  •  It  is  unfit  for  the 
judicial  department  to  inquire  what  degree  of 
taxation  is  the  legitimate  uSe,  and  what  degree 
may  amount  to  the  abuse,  of  the  power.' " 

It  must  be  remembered  that  the  very  term 
"state"  implies  that  there  is  somewhere  a 
sovereign  power,  whose  only  limit  Is  Its  wilU 
a  power  of  that  transcendent,  supreme,  il- 
limitable nature,  which.  In  the  ascription  of 
It  to  the  English  Parliament,  is  described  the 
strong  word  "omnipotence."  In  the  United 
States  this  absolute,  uncontrollable  power  re- 
sides In  the  people  of  each  state  in  the  ag- 
gregate, as  a  separate  and  independent  com- 
munity. As  Is  expressed  by  Chief  Justice 
Gibson: 

"In  every  American  state  the  people  in  the 
aggregate  constitute  the  sovereign,  with  no  lim- 
itation of  its  power,  and  no  trustee  of  it  bnt 
its  own   appointee." 

Lord  Coke  says: 

"That  the  power  and  jurisdiction  of  Parlia- 
ment is  so  transcendent  and  absolute  that  it 
cannot  be  confined,  either  for  causes  or  persons,, 
within  any  bounds." 

Blackstone  says  so  long  as  the  English 
Constitution  lasts  "we  may  venture  to  affirm 
that  the  power  of  Parliament  is  absolute  and 
without  cwitrol."  It  tias  been  well  said  that 
the  people  in  the  States  collectively  have  all 
the  power  which  was  vested  in  the  English 
Parliament.  The  whole,  unbounded  legislative 
power  of  the  people  is  granted  to  the  General 
Assembly,  subject  to  express  exception. 

It  is  clear  to  my  mind  that,  when  the  fra- 
mers  of  the  Constitution  vested  the  power  in 
the  state  board  of  equalization  of  assessing, 
it  Was  Intended  that  this  should  relate  pri- 
marily to  the  assessment  of  property  in  the 
first  instance,  and  they  had  no  reference  to 
this  character  of  property.    The  Legislature 


MIDDLE,  J.  (dissenting).  I  am  unable  to 
ree  with  the  conclusion  of  the  majority  of 
'.  court,  expressed  in  the  foregoing  opinion, 
my  judgment,  the  writ  of  prohibition 
>uld  be  denied.    We  are  dealing  with  the !  has  plenary  power  over  the  subject  of  tax- 
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atlon,  and  It  was  not  necessary  for  any  spe- 
cific grant  of  power  In  tbe  Constitution  to  au- 
thorize It  to  act.  As  said  by  Chief  Justice 
Marshall,  this  Is  one  of  the  very  attributes 
of  sovereignty;  thus,  unless  the  power  has 
been  expressly  taken  from  the  Legislature,  it 
retains  it  to  the  fullest  extent  The  fact  that 
the  power  has  been  conferred  on  tbe  state 
board  In  the  broad  language  aa  is  used  In 
the  Constitution  ordinarily  would  be  con- 
strued to  be  an  inhibition  by  necessary  Im- 
plication. But  this  is  not  true  as  applied  to 
the  taxing  power.  The  weight  of  authority 
is,  in  my  judgment,  that  unless  the  Liegisla- 
fure  is,  by  express  terms,  prohibited  from  ex- 
ercising this  power,  it  retains  the  same,  and 
may  exercise  it  in  any  manner  it  sees  proper, 
and  except  where  it  is  expressly  restrained. 
Section  36,  art  5,  Const,  provides: 

"The  authority  of  the  Legislature  shall  extend 
to  all  rightful  subjects  of  legislation,  and  any 
specific  grant  of  authority  in  this  Constitution, 
upon  any  subject  whatsoever,  shall  not  work  a 
restriction,  limitation,  or  exclusion  of  such  au- 
thority upon  the  same  or  any  other  subject  or 
subjects   whatsoever." 

We  are  told  that  this  provision  has  no 
application  here;  that,  fairly  construed,  it 
means  no  more  than  that  the  Constitution,  in 
granting  any  specific  authority  to  the  Leg- 
islature, shall  not  work  a  restriction,  limita- 
tion, or  exclusion' upon  the  Legislature  from 
legislating  upon  such  subjects  so  specifically 
referred  to,  or  any  other  subject  While  this 
may  be,  and  no  doubt  was,  the  primary  inten- 
tion of  the  framera  of  tbe  Constitution  in  in- 
serting this  provision,  yet  the  language  is 
very  broad  and  sweeping,  and  I  am  of  tbe 
opinion  that  it  may  fairly  be  construed  to 
be  otherwise  applied.  In  my  judgment,  the 
court  in  two  other  opinions  has  given  it  a 
broader  constructlotL  It  was  said  by  Jus- 
tice Williams,  in  the  case  of  State  ex  rel.  v. 
Hooker,  22  Okl.  T12,  98  Pac.  964: 

"A  restriction  or  limitation  upon  the  power  of 
the  Legislature,  upon  any  subject  of  legislation, 
will  not  be  presumed  or  implied,  unless  from 
tbe  entire  instrument  it  clearly  appears  that  it 
was  80  intended." 

Justice  Kane,  in  Anderson  v.  Rltterbusch, 
22  Okl.  761,  98  Pac.  1002,  speaking  for  the 
court  in  discussing  the  collection  of  taxes  on 
property  omitted  from  tbe  tax  rolls,  stated: 

"(19)  Section  36,  art  6  (Buna's  Ed.  {  109).  of 
the  Constitution,  providing  that  'any  specific 
grant  of  authority  in  this  Constitution,  upon 
any  subject  wbatsoeyer,  shall  not  work  a  re- 
striction, limitation,  or  exclusion  of  such  au- 
thority upon  tlie  same  or  any  other  subject  or 
subjects  whatsoever,'  was  incorporated  into  the 
Constitution  to  exclude  the  idea  of  the  exclu- 
sion of  power  by  implication. 

"(20)  It  is  not  on  slight  implication  and  vague 
conjecture  that  the  Legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and  its 
acts  to  be  considered  as  void.  The  opposition 
between  the  Constitution  and  the  law  should  be 
such  that  the  judge  feels  a  dear  and  strong'  con- 
viction of  their  incompatibility  witli  each  other." 

It  is  reasonably  clear  that  this  language 
extends  the  application  of  this  section  of 
the  Constitution  further  than  is  contended 


for  tn  this  case.  Even  without  this  proviaiOD 
of  the  Constitution,  and  discussing  the  ques- 
tion as  though  it  bad  not  been  inserted,  I  am 
of  the  opinion  that  the  Legislature  is  not 
limited  In  the  assessment  and  collection  of 
taxes  on  omitted  proi)erty  on  account  of  the 
provision  of  the  ConstltutlMi  conferring  au- 
thority upon  the  state  board  of  equalization. 
This  position  Is  supported  by  high  authority 
and  sustained  in  principle  by  the  rule  an- 
nounced in  Anderson  v.  Ritterbuscb,  supra. 
In  tbe  case  of  Dorman  t.  State,  34  Ala. 
216,  it  is  said: 

"In  the  ascertainment  of  the  respective  pow- 
ers of  the  federal  and  state  governments,  this 
fundamental  distinction  is  to  be  observed: 
That  whereas,  by  the  federal  (yonstitution  the 
states  have  delegated  to  the  government  thereby 
organized  only  specifically  enumerated  powers, 
withholding  all  not  named,  tbe  state  Constitu- 
tion, on  the  contrary,  contains  a  grant  from  tbe 
people  of  all  powers  not  expressly  withheld.  In 
the  federal  Constitution  the  enumeration  of 
powers  is  of  those  delegated ;  In  the  state  C!on- 
stitution  it  is  of  those  reserved.  But  for  the 
enumeration,  the  federal  government  would  have 
no  powers;  but  for  the  reservations  the  state 
government  would  possess  all  the  powers  inher- 
ent in  tbe  people.  Hence  it  has  grown  into  a 
maxim  of  universal  acceptance,  among  both  ju- 
rists and  statesmen,  that  'the  federal  govern- 
ment can  do  nothing  but  what  is  authorized  ex- 
pressly or  by  clear  implication,  while  that  of 
the  state  can  do  whatever  is  not  prohibited.' 
Sharpless  v.  Mayor,  21  Pa.  147-160  [59  Am. 
Dec.  759]:  People  v.  Draper,  25  Barb.  [N.  Y.] 
359,  360;  Norris  v.  Clymer,  2  Barr  [3  Pa.]  285; 
Calhoun's  Works,  vol.  6,  p.  224.  •  ♦  •  The 
whole,  unbounded  legislative  power  of  tbe  peo- 
ple is  granted  to  the  General  Assembly,  subject 
only  to  expressed  exceptions.  Without  these 
exceptions,  the  power  would  be  as  unlimited  as 
that  of  the  people  from  whom  it  is  derived ; 
for  the  express  reservation  of  a  particular  thing 
out  of  a  general  grant  proves  that  the  thing 
reserved  would  be  within  the  general  grant,  bad 
not  the  reservation  been  made." 

In  the  case  of  (^pital  City  Water  Ca  t. 
Board  of  Revenue  of  'Montgomery  County, 
117  Ala.  290,  23  South.  970,  tbe  court  said: 

"It  is  a  well-accepted  principle  of  law  that 
the  state  Constitutions  are  not  in  their  nature 
enabling  acts,  to  which  class  the  Constitution 
of  the  United  States  belongs,  but  are  limita- 
tions on  legislative  power,  and  that  the  I>egis- 
lature  may  pass  any  law  not  in  conflict  with 
tbe  state  or  federal  Constitutions ;  the  rule  be- 
ing that  'the  federal  government  can  do  nothing 
but  what  is  authorized  expressly  or  by  clear 
Implication,  while  that  of  the  state  can  do  what- 
ever is  not  prohibited.' " 

In  87  Cyc.  727,  It  is  stated: 

"The  power  of  taxation  being  essential  to  gov- 
ernment, and  being  usually  confided  in  the  larg- 
est measure  to  the  legislative  discretion,  consti- 
tutional limitations  upon  its  exercise  will  not 
be  inferred  or  implied,  but  must  be  distinctly 
and  positively  expressed.  •  •_  •  In  the  ab- 
sence of  constitutional  restrictions,  the  power 
of  the  Legislature  in  regard  to  taxation  is  prac- 
tically absolute  and  unlimited,  so  long  as  it  is 
exercised  for  public  purposes.    *    •    • " 

See,  also,  Walcott  v.  People,  17  Mich.  68; 
State  ex  rel.  Ellis  et  al.  v.  Thome,  112  Wis. 
81,  87  N.  W.  797,  55  L.  R.  A.  956 ;  Southern 
R.  Co.  V.  St  Clair,  124  Ala.  491,  27  South.  23. 

In  the  case  of  Trenton  Water  Power  Ca 
T.  Parker,  32  N.  J.  Law,  426,  the  court  sold: 
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"No  limitation  or  reatrictioii  upon  the  exerdse 
f  this  essential  attribute  of  sovemment  vill  be 
aised  by  implication.  The  intention  to  limit 
r  abridge  must  be  declared  by  poaitivo  leoUla- 
ive  enactment,  expretted  in  as  clear  and  uiiam- 
iguout  termt  at  would  be  required  to  ooniti- 
ute  a  total  renunciation  of  the  power  of  taxa- 
ion."     (Italics  oars.) 

This  language  is  in  harmony  with  the  lan- 
uage  of  this  eonrt  in  the  case  quoted  from 
upra,  and  substantially  t;o  the  same  effect  is 
be  case  of  State  ex  rel.  Davis  &  Star  Lum- 
er  Co.  V.  Pors,  107  Wis.  420,  83  N.  W.  T06, 
1  L.  R.  A.  917,  where  it  was  said: 

"This  legislative  purpose  is  entirely  obvious, 
nd  should  be  given  complete  effect,  unless  in- 
uperable  obstacles  prevent.  •  *  *  A^ain,  it 
I  urged  that,  if  the  property  is  not  in  existence, 
:  cannot  be  within  the  jurisdiction  of  the  as- 
essors.  This  contention  loses  sight  of  the  con- 
ideration  that  -  the  whole  subject  of  taxation 
I  within  the  control  of  the  Legislature,  subject 
aly  to  the  constitutional  re<)uirement  of  uni- 
}rmity,  and  that  branch  of  the  government  can 
onfer  jurisdiction  to  apportion  and  collect  tax- 
9  when  and  where  it  deems  best.  Cross  v. 
lilwaukee,  19  Wis.  509 ;  North  Carolina  R.  Co. 
.  Com'rs  of  Alamance,  82  N.  C.  259." 

In  the  case  of  Davis  v.  State,  68  Ala.  68, 
1  Am.  Rep.  128,  it  is  said: 

"In  our  inquiries  into  the  nature  and  limits  of 
!gislative  power,  as  affecting  this  subject,  we 
re  not  disposed  to  controvert  or  materially 
ualify  the  principle  so  emphatically  enunciated 
y  this  court  in  Dorman  v.  State,  34  Ala.  216, 
36,  that  there  are  no  limits  to  the  legislative 
ower  of  the  state  government,  save  such  as  are 
'ritten  upon  the  pages  of  the  state  or  federal 
onstitution.  'It  has  never  been  questioiied,  so 
ir  as  I  know,'  says  Redfield,  C.  J.,  in  Thorpe 
.  R.  R.  Co.,  27  Vt  142  [62  Am.  Dec.  625], 
bat  the  American  Legislatures  have  the  same 
nlimited  power  in  regard  to  legislation  which 
'aides  in  the  British  Parliament,  except  where 
ley  are  restrained  by  written  Constitutions, 
hat  must  be  conceded,  I  think,'  he  says,  'to  be 

fundamental  principle  in  the  organization  of 
le  American  states.'  Cooley  on  Const.  Lim. 
i,  89.  And  this  power  and  jurisdiction  of 
arliament,  as  expressed  in  the  familiar  lan- 
lage  of  Sir  Edward  Coke,  'is  so  transcendent 
lat  it  cannot  be  confined,  either  for  causes  or 
jrsons,  within  any  bounds.'    2  Coke  Ins.  36." 

It  was  appropriately  said  by  Justice  Kane 
I  the  case  of  Anderson  t.  Ritterbusch,  sa- 
•a: 

"The  'taxing  power,'  when  acting  within  its 
gitimate  sphere,  is  one  which  knows  no  stop- 
Dg  place  until  it  has  accomplished  the  pur- 
>se  for  which  it  exists,  viz.,  the  actual  enforce- 
ent  and  collection  from  every  lawful  object  of 
xation  of  its  proportionate  share  of  the  public 
irdeus;  and,  if  prevented  by  any  obstacles,  it 
ay  return  again  and  again  until,  the  way  be- 
g  clear,  the  tax  is  collected.  In  laws  for  the 
cessment  and  A>llection  of  taxes  due  on  omit- 
d  property,  it  is  uniformity  of  burden,  and  not 
entity  of  method  of  enforcement,  which  is 
quired  by  constitutional  principles." 

It  may  be  well  to  hold  that  officers  ezercis- 
g  authority  in  assessing  and  collecting  tax- 
are,  by  implication,  limited,  or  that  per- 
ns, when  given  the  right  to  pursue  dlf- 
rent  remedies  may,  by  implication,  be  Um- 
id;  but  this  rule  should  not  be  extended 
the  state — ^the  sovereign  itself.  This  is  the 
le,  in  effect,  laid  down  In  21  Encya  of  PL 
Pr.  p.  382: 
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"Another  line  of  decisions  establishes  the  rule 
that  the  implied  obligation  to  pay  a  tax  carries 
with  it  the  remedy  by  an  action  against  the  tax- 
payer to  enforce  the  payment  thereof,  and  that 
other  remedies  provided  for  the  collection  of  the 
tax  are  not  exclusive  unless  they  are  made  so 
expressly  by  the  statute;  and  it  has  been  said 
that  the  rule  as  to  the  exclusiveness  of  the  rem- 
edy provided  by  statute  is  obligatory  upon  the 
tax  collector  alone,  and  is  not  a  rule  for  the 
conduct  of  the  state  or  sovereign." 

The  same  rule  was  announced  by  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Dollar  Sav.  Bank  v.  United  States,  19 
Wall.  227,  22  L.  Ed.  80.  It  was  said  by  the 
Supreme  Court  of  Minnesota,  in  the  case  of 
Redwood  v.  Winona  &  St.  Peter  Land  Co., 
40  Minn.  612,  41  N.  W.  466: 

"The  grand  fallacy  in  this  argument  is  in  as- 
suming that  statutes  like  the  one  under  con- 
sideration are  acts  unauthorizing  original  tax- 
ation. The  tax  was  a  debt  or  liability  which 
the  land  owed  in  the  year  which  it  ought  to 
have  been  assessed.  Such  statutes  are  purely 
remedial  in  their  nature,  and  only  go  to  confirm 
pre-existing  rights  by  adding  to  the  means  of 
enforcing  existing  obligations.  *  *  •  And 
the  owner  cannot  object  to  any  particular  meth- 
od adopted  for  that  purpose,  provided  it  oper- 
ates equally  and  justly." 

It  is  said  to  hold  that  the  Legislature  may 
confer  the  power  of  assessor  on  other  per- 
sons than  the  state  board  will  create  con- 
fusion and  flustrate  the  taxing  system.  This 
argument  might,  perhaps,  appeal  to  the  law- 
making body ;  but  if  the  power  has  not,  by 
express  provision,  been  taken  from  the  Leg- 
islature, it  should  have  no  weight  with  the 
court,  and  as  a  further  reply  to  this  argu- 
ment in  the  language  of  the  Supreme  Court 
of  Mississippi  in  the  case  of  Adams  v.  Clarke, 
80  Miss.  134,  81  South.  220: 

"We  are  not  concerned  with  consequences. 
That  is  no  argument  to  address  to  a  court,  if 
that  be  all  that  there  is  to  be  said.  We  are 
concerned  only  to  ascertain  clearly  what  the 
right  is,  and,  having  ascertained  it,  to  maintain 
it  inflexibly.'' 

It  is  suggested  that  the  tax  ferrets  are 
sources  of  annoyance  and  disturbance,  and 
their  powers  should  not  be  extended.  There 
is,  no  doubt,  a  certain  class  of  citizens  who 
view  the  tax  ferret  from  the  same  stand- 
point that  those  who  honestly  list  their  prop- 
erty for  taxation  view  the  tax  dodger;  but 
the  existence  of  the  latter  has  created  the 
necessity  of  the  former.  About  all  which  is 
appropriate  to  say  is  that,  had  we  never 
bad  the  tax  dodger,  we  would  have  had  no 
necessity  for  the  tax  ferret  Taxes  are  a 
heavy  burden,  when  all  the  taxable  prop- 
erty bears  its  proper  proportion,  and  the 
court  should,  in  no  way,  hinder,  cripple,  or 
Impede  the  sovereign  in  its  legitimate  and 
honest  effort  in  executing  that  most  wise  and 
equitable  provision  of  the  Constitution — that 
taxes  shall  be  uniform  and  all  property  shall 
be  assessed  and  taxed  at  its  fair  cash  value: 

We  are  here  dealing  with  an  emergency, 
which  should  make  an  exception  to  the  gen- 
eral rule  to  which  the  authorities  in  the  main 
opinion  apply,  as  was  said  by  the  Supreme 
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Court  of  Mississippi  In  Adams  v.  Tonella, 
supra,  and  the  main  authorities  In  support 
of  the  opinion  of  the  majority  of  the  court: 

"The  provisions  of  the  statate  authorizing 
boards  of  supervisors  to  appoint  a  suitable  per- 
son to  make  the  assessment  when  the  assessor 
has  failed  to  discharge  his  duty,  and  conferring 
power  on  the  sheriff  to  add  persons  or  property 
to  the  roll  which  have  been  omitted  by  the  as- 
sessor, are  widely  different  in  their  scope,  pur- 
pose, and  effect  from  the  scheme  provided  by 
chapter  126  of  the  Code  in  relation  to  the  state 
revenue  agent.  They  are  provisions  to  meet 
emergencies,  and  displace  as  little  of  the  ma- 
chinery by  which  a  general  and  uniform  plan  of 
assessment  is  carried  on  throughout  the  state  as 
is  possible.  •  *  •  But  chapter  126  of  the 
Code  displaces  the  whole  scheme  of  taxation." 

In  my  Judgment,  the  writ  should  be  de- 
nied. 


(46  Okl.  34») 

ATCHISON,  T.   &  S,  F.  RY.  CO.  ▼.  HUN- 
TER, County  Treasurer,  et  aL 
(No.  7019.) 

(Supreme  Court  of  Oklahoma.    Jan.  9,  1916.) 

(SyUatnu  by  the  Court.) 

1.  Taxation   ({  362*)— Absbssment— Discov- 
BBT— Statute. 

Section  7449,  Rev.  Laws  1910,  does  not 
yiurport  to  confer  authority  upon  the  county 
officers,  or  any  one  with  whom  the  county  com- 
missioners may  contract,  to  assist  in  the  dis- 
covery of  property  not  listed  and  assessed,  or  to 
assess  property  of  a  railroad  or  other  public 
service  corporation. 

[E!d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  601;    Dec  Dig.  {  362.»] 

2.  Taxation     (J    317*)— AesKssmiNT— JuinB- 
DicnoN— Railboad  Pboperty. 

That  part  of  section  21,  art.  10,  of  the 
Constitution  which  provides  that  the  state  board 
of  equalization  shall  assess  all  railroad  and 
public  service  corporation  property  confers  ex- 
clusive jurisdiction  on  such  board ;  and  the  Leg- 
islature is  without  power  to  vest  authority  in 
any  other  person  or  officer. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  U  626,  526;  Dec.  Dig.  i  317.*] 

Riddle,  J.,  dissenting. 

Original  action  for  writ  of  prohibition  by 
the  Atchison,  Topeka  &  Santa  F«  Railway 
Company,  a  corporation,  against  George  K. 
Hunter,  as  Treasurer  of  Pottawatomie  Coun- 
ty, and  another.    Writ  granted. 

J.  R.  Cottingham,  Samuel  W.  Hayes,  and 
Chas.  H.  Woods,  all  of  Oklahoma  City,  for 
plaintiff.  S.  P.  Freeling  and  J.  P.  Whltting- 
hill,  both  of  Shawnee,  for  defendants. 

RIDDLE,  J.  This  is  an  original  proceed- 
ing instituted  in  this  court  by  the  plaintiff 
against  the  defendant  Hunter,  as  county 
treasurer  of  Pottawatomie  county,  and  R.  C. 
Hurst,  tax  inquisitor  for  said  county.  Sub- 
stantially, the  facts  alleged  are:  That  plain- 
tiff is  a  public  service  corporation,  and  at 
all  times  alleged  was  the  owner  of  lines  of 
railway  in  various  counties  in  this  state; 
that  plaintiff,  for  each  of  the  years,  1009, 
1910,  1911,  1912,  1913,  and  1914  .filed  lists 


of  property  as  provided  by  law;  that  the 
state  board  of  equalization  has  for  each  of 
said  years  made  assessments  of  all  the  prop- 
erty of  plaintiff  in  the  manner  provided  by 
law  and  that  plaintiff  has  paid  its  taxes; 
that  defendants  have  given  notice  to  this 
plaintiff  that  they  will  proceed  to  assess  cer- 
tain of  its  property  in  said  county  as  omitted 
property  during  said  years,  and  will  do  so, 
unless  restrained. 

[1,2]  To  plalntUTs  petition  defendants 
filed  a  demurrer.  Upon  the  Issues  thus 
made,  two  questions  are  presented:  (1)  Is  au- 
thorl^  under  section  7449,  Rev.  Laws  1910, 
conferred  upon  defendants,  as  officers  of  said 
county,  to  assess  railroads  for  taxation.  ^ 
If  such  statute  purports  to  confer  such  au- 
thority, is  it  void  as  in  confiict  with  section 
21,  art.  10,  Constitution? 

Upon  the  Issues  thus  made,  we  are  request- 
ed to  issue  a  peremptory  writ  of  prohibition. 
While  there  are  some  features  of  this  case 
dissimilar  from  the  case  of  Osage  &  Okla- 
homa Co.  V.  Ret  Millard,  County  Treasurer 
of  Osage  County,  et  al.  (No.  6099)  145  Pac 
797,  the  same  being  an  original  proceeding  in 
this  court,  wherein  a  writ  of  prohibition  Is 
sought,  and  in  which,  on  rehearing,  an  opinion 
Is  this  day  filed,  granting  the  relief  prayed 
for  therein,  yet  the  material  facts  and  the 
issues  raised  in  both  cases  are  practically 
the  same,  and  the  decision  and  authorities 
relied  upon  In  that  case  will  control  the  de- 
cision in  this  case. 

We  are  therefore  of  the  opinion  that,  for 
the  reasons  stated  in  said  cause  No.  6099, 
supra,  the  writ  of  prohibition  should  be 
granted ;  and  it  is  so  ordered. 

KANE,  C.  J.,  and  TURNER,  LOOFBOUR- 
ROW,  and  BLEAKMORE,  JJ.,  concur. 
RIDDLE,  J.,  dissents,  for  the  reasons  as- 
signed in  dissenting  opinion  filed  in  cause 
No.  6099,  supra. 

(44  Okl.  E92) 
RATCLIFF  ▼.  SHARROCK.    (No.  3728.) 
(Supreme  Court  of  Oklahoma.    Jan.  12,  1915.) 

(Syttabiu  by  the  Court.) 

1.  Landiabd  ANn    Tenant    (5  223*)— Land- 
lobd's  Attachment — Cottntebclaim. 

In  a  landlord's  attachment  action  to  recover 
rent  due  under  a  lease  contract,  the  tenant  may 
counterclaim  for  work  and  labor  performed  and 
money  expended  in  improving  and  repairing  the 
demised  premises,  where  such  work  and  labor 
was  authorized  by  the  landlord. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  885-893;  Dec.  Dig.  | 
223.»] 

2.  LANOLOBn   AND    TENANT   (|   223*) — ATTACH- 
MENT— Amount  of  CJountebclaim. 

The  amount  of  the  counterclaim  is  to  be 
determined  by  the  fair  and  reasonable  value  of 
the  work  and  labor  authorized  and  performed, 
and  the  money  actually  expended. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  f{  886-893;  Dec  Dig.  | 
223.*] 


•ror  other  cases  see  MUne  topic  and  section  NUUBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  IndezM 
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3.  Appeai,  and  Ebsob  (J  978*)— New  Tbiai. 

(i     159*)  —  OlSCBETION   —   KtlBCORDUOT     OF 

Party. 

A  motion  for  a  new  trial,  predicated  npon 
misconduct  of  the  prevailing  party,  where  such 
motion  is  supported  b;  the  affidavit  of  a  third 
party,  but  is  controverted  by  the  affidavit  of  the 
opposing  litigant^  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  whose  action  in  deny- 
ing and  overruling  the  motion  can  only  be  re- 
viewed where  it  is  made  to  appear  that  the  court 
abused  its  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  3866-3870;  Dec.  Dig.  i 
978  ;•  New  Tri2,  Cent  Dig.  t  319 ;  Dec.  Dig. 
i  169.»] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Carter  County; 
Jt  P.  Winfrey,  Judge. 

Action  by  Eli  R.  Ratcllff  against  C.  A. 
Sbarrock.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Potterf  &  Walker,  of  Ardmore,  for  plain- 
tiff In  error.  H.  H.  Brown,  of  Ardmore,  and 
L.  G.  Sbelton,  of  Los  Angeles,  CaL,  for  de- 
fendant in  error. 

SHARP,  C.  This  Is  a  landlord's  attach- 
ment action,  originally  brought  in  a  justice 
court,  and  from  there  appealed  to  the  county 
court.  In  which  plaintiff  sought  to  recover 
$100,  rent  alleged  to  be  due  from  defendant 
under  a  lease  contract.  Defendant  by  his 
amended  answer  admitted  the  lease  contract 
with  plaintiff,  but  denied  owing  any  rent 
thereunder,  by  reason  of  a  counterclaim  for 
certain  improvements  and  repairs  made  on 
the  property,  for  which  plaintiff  had  agreed 
to  pay,  as  provided  in  the  contract,  but  fail- 
ed to  do,  and  further  alleged  that  there  was 
a  balance  due  defendant  on  their  mutual  ac- 
count of  $57.80.  Trial  was  bad  and  verdict 
returned  in  favor  of  defendant  for  $42.81, 
and  from  the  Judgment  entered  accordingly 
plaintiff  appeals. 

[I]  The  lease  contract  contains  the  follow- 
ing provisions: 

"Fourth.  That  during  the  tenure  of  this  con- 
tract the  party  of  the  second  part  shall  keep  the 
bouses,  wells,  and  fences  in  repair  at  bis  own 
expense  after  the  same  is  put  in  repair." 

"Twelfth.  It  is  mutually  agreed  by  the  par- 
ties to  this  contract  that  for  all  repairing  and 
improvements  necessary  on  said  farm  the  price 
for  doing  same  shall  be  agreed  upon  by  the  par- 
ties to  this  contract  in  advance  of  any  work 
done  by  the  party  of  the  second  part" 

It  Is  Insisted  by  plaintiff  In  error  that,  al- 
though plaintiff  and  defendant  may  have 
contracted  subseqnent  to  the  execution  of 
the  lease,  for  certain  Improvements  and  re- 
pairs, yet  that  payment  for  such  improve- 
ments and  repairs  was  not  a  condition  pre- 
cedent to  the  recovery  of  rent  by  plaintiff, 
but  an  Independent  contract  for  the  breach 
of  which  defendant  should  have  brought  a 
distinct  and  separate  action;  and  that  de- 
fendant should  not  hare  Iieen  allowed  to  set 
off  against  plaintiff's  demand  the  value  of 
■nch    improvements    and   repairs.      Plaintiff 


cites  in  support  of  his  contention  the  case  of 
Partridge  v.  Dyklns,  28  Okl.  5^,  113  Pat  928, 
34  L.  R.  A.  (N.  S.)  984,  which  holds  that  a 
covenant  to  repair  is  not  a  condition  preced- 
ent, and  that  the  lessor  is  entitled  to  re- 
cover rent  notwithstanding  a  breach  of  said 
covenant ;  but  nowhere  does  it  hold  that  the 
defendant  lessee  may  not  set  up  against  a 
claim  for  rent  any  counterclaim  he  may  have 
against  plaintiff,  arising  out  of  the  trans- 
action complained  of  or  connected  with  the 
subject  of  the  action.  In  fact.  In  that  case, 
defendant  was  allowed  to  set  up  damages 
caused  by  plaintiff's  failure  to  repair.  In  the 
case  In  hand  the  defendant  was  not  by  the 
Judgment  of  the  court  precluded  from  recov- 
ering rent — the  rent  due  went  to  partially 
pay  the  counterclaim  of  defendant  There 
is  no  room  for  doubt  that  under  sections  4745 
and  4746,  Rev.  Laws  1910,  the  defendant  by 
answer  may  set  up  a  counterclaim  for  work 
and  labor  performed,  or  money  expended.  In 
making  necessary  repairs  on  the  demised 
premises,  against  plaintiff's  claim  for  rent 
due  under  the  lease.  In  Myers  v.  Fear  et  al., 
21  Okl.  498,  96  Pac.  642,  129  Am.  St  Rep. 
795,  a  lessee  was  allowed  to  set  up  as  a  de- 
fense damages  to  the  premises  leased  against 
the  rent  for  which  suit  was  brought  Other 
authorities  holding  that  In  an  action  by  the 
landlord  to  recover  rent  the  tenant  may  coun- 
terclaim for  damages  sustained  by  him  by 
reason  of  the  landlord's  breach  of  a  covenant 
to  repair,  or  by  reason  of  an  agreement  con- 
tained In  the  lease,  that  the  tenant  should 
be  remunerated  by  the  landlord  for  certain 
work  performed  during  the  term,  are:  Var- 
ner  v.  Rice,  39  Ark.  844;  Dougherty  v.  Tay- 
lor, 5  Oa.  App.  773,  63  S.  B.  928;  Began 
Mantel  Co.  v.  Alford  (Ky.)  114  S.  W.  290; 
Sllberberg  v.  Trachtenberg,  58  Misc.  Rep. 
536,  109  N.  T.  Snpp.  814;  Tyson  v.  Wril, 
169  Ala.  658,  63  South.  912.  Ann.  Cas.  1912B, 
350;  Jones  v.  Blanks,  178  111.  App.  196; 
Hausman  v.  Mulheran,  68  Minn.  48,  70  N, 
W.  866;  Beardsley  v.  Morrison,  18  Utah, 
478,  56  Pac.  303,  72  Am.  St  Rep.  795;  Cheuv- 
ront  V.  Bee,  44  W.  Va.  103,  28  S.  B.  751;  Tay- 
lor's Landlord  and  Tenant  (9th  Ed.)  {  374; 
Tiffany,  Landlord  and  Tenant  i{  182r(2),296; 
Underbill  on  Landlord  and  Tenant,  |{  355, 
615,  U25. 

[2]  The  court  by  Its  second  instruction  told 
the  Jury  that  the  account  as  set  up  and 
claimed  by  the  defendant  was  a  proper  "off- 
set" against  the  claim  of  plaintiff,  and  that 
if  they  believed  the  evidence  of  defendant 
tbey  should  give  said  defendant  credit  for 
whatever  sum  of  money  found  to  have  been 
expended  and  costs  incurred  by  blm  in  com> 
pllance  with  an  agreement  entered  Into  by 
him  with  plaintiff.  It  Is  contended  by  plain- 
tiff in  error  that  the  court  should  have  in- 
structed the  Jury  that  the  measure  of  dam- 
ages was  the  difference  between  the  rental 
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▼aloe  of  the  premises  as  they  were  and  what 
they  would  have  been  if  repaired  as  covenant- 
ed by  the  landlord;  such  an  instruction  hav- 
ing been  approved  In  Partridge  v.  Dykins  et 
al.,  supra.  In  that  case  the  repairs  had  not 
been  made  or  paid  for  by  the  tenant  at  the 
time  of  trial,  wblle  here  the  tenant  made  the 
repairs  and  Improvements,  so  that  necessari- 
ly the  rule  there  announced  has  no  present 
application.  The  dUTerence  in  the  rental 
value  of  the  premises  as  rented  and  as  oc- 
cupied would  not  compensate  a  tenant  for 
repairs  he  made  or  improvements  paid  for, 
and  which  the  landlord  agreed  to  pay  for. 
Bausman  v.  Mulheran,  supra;  Cbeuvront  v. 
Bee,  supra;  Hegan  Mantel  Co.  v.  Alford,  su- 
pra; Varner  v.  Rice,  supra;  Ladd  v.  Hawkes, 
41  Or.  247,  68  Paa  422;  Young  v.  Berman, 
96  Ark.  78,  131  S.  W.  62,  34  L.  K.  A.  (N.  S.) 
977;  Wood  V.  Sharpless,  174  Pa.  588,  34  AtL 
319,  321;  nnderhill  on  Landlord  and  Tenant, 
{  626;  Tiffany,  Landlord  and  Tenant,  I  87. 

[3]  The  next  proposition  urged  is  that  the 
court  erred  in  refusing  to  grant  plaintiff's 
motion  for  a  new  trial;  there  being  filed  in 
support  of  said  motion,  as  one  of  the  grounds 
therefor,  an  affidavit  of  one  George  Sirmons, 
to  the  effect  that  he  was  intimidated  and 
threatened  by  the  defendant  in  such  a  man- 
ner as  to  cause  him  to  become  ill  and  unable 
to  attend  the  trial,  where  he  would  have  been 
a  witness  for  the  defendant,  and  further  set- 
ting out  the  nature  of  the  testimony  he  would 
have  given.  The  defendant  filed  a  counter 
affidavit,  denying  that  he  had  in  any  way 
intimidated  Sirmons,  so  that  he  was  unable 
to  attend  the  trial  as  a  witness,  etc.  If  the 
allegations  of  Sirmons  were  true,  defendant 
would  have  been  guilty  of  the  misdemeanor 
of  obstructing  justice.  Section  2258,  Rev. 
Laws  1910;  Bowes  v.  State,  8  Okl.  Cr.  277, 
127  Pac.  883.  A  new  trial  may  be  granted 
for  misconduct  of  the  prevailing  party  (sec- 
tion 5033,  Rev.  Laws  1910 ;  Pliares  v.  Krbut, 
76  Kan.  238,  91  Pac.  52),  but  we  cannot  deter- 
mine from  the  record  that  defendant  did  in- 
tentionally Intimidate  Sirmons  or  prevent  his 
attendance  as  a  witness  at  the  trial.  There 
is  nothing  in  the  record  to  show  that  Sir- 
mons was  subipcenaed — nothing  to  show  that 
he  would  have  been  a  witness,  or  that  de- 
fendant threatened  him,  except  his  ovm  affi- 
davit, wlilch  is  flatly  contradicted  by  tfie  af- 
fidavit of  defendant.  In  such  cases  the  trial 
court  Is  vested  with  a  wide  discretion  in  the 
granting  or  refusal  of  motions  for  new  trials, 
and  its  action  can  only  be  reviewed  where 
it  Is  shown  that  the  court  abused  its  discre- 
tion. From  the  record  we  are  unable  to  de- 
termine the  veracity  of  the  affidavit  of  Sir- 
mons, and  cannot  say  with  any  certainty  that 
the  discretion  vested  in  the  court  has  been 
abused. 

The  Judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(4S  Oki.  *m 
STROXID  V.  ELLIOTT  et  at     (No.  3682.) 
(Supreme  Court  of  Oklahoma.     Sept.  29,  1914. 
Rehearing  Denied  Jin.  26,  1915.) 

(Syllaiui  iy  tke  Court.) 

Ejectment  (|  109*>— DisBciioif  of  Verdict— 

Evidence. 

Plaintiff  sued  defendants  for  possession  ot 
lots  8,  »,  10,  11,  and  12  hi  block  8  of  the  town 
of  Ralston,  in  this  state.  The  undisputed  tes- 
timony shows  that  said  lots  are  situated  in  a 
park  reserve  and  owned  by  the  town,  and  were 
not  claimed  by,  or  in  possession  of,  defendants. 
The  court  directed  a  verdict  for  defendants. 
Held,  the  court  did  not  err,  for  there  was  no 
evidence  tending  to  support  plaintiff's  alleged 
cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cient.  Dig.  {  312 ;   Dec.  Dig.  §  109.*] 

Error  from  District  Court,  Pawnee  County ; 
L.  M.  Poe,  Judge. 

Ejectment  by  A.  W.  Stroud  against  Maria 
Elliott  and  another.  Judgment  for  defend- 
ants on  a  directed  verdict,  and  plaintiff 
brings  error.    Affirmed. 

Biddison  ft  Merritt,  of  Pawnee,  for  plain- 
tiff in  error.  Orton  ft  McNeill,  of  Pawnee, 
for  defendants  in  error. 

RIDDLE,  J.  Plaintiff  filed  suit  in  eject- 
ment to  recover  possession  of  lots  8,  9,  10,  11, 
and  12,  in  block  8  in  the  town  of  Ralston,  in 
this  state,  alleging  that  he  was  the  owner  of 
said  lots  and  that  defendants  have  unlawful- 
ly kept  him  out  of  possession.  Defendants 
filed  their  answer,  consisting  of  a  general 
denial.  Upon  the  Issue  thus  made,  the  cause 
was  tried  to  a  Jury.  Upon  the  conclusion  ot 
the  testimony,  the  court  directed  a  verdict 
for  defendants,  to  which  action  of  the  court 
plaintiff  excepted  and  filed  his  motion  for 
new  trial.  The  motion  for  new  trial  was 
overruled,  exceptions  allowed,  and  plaintiff 
has  filed  his  petition  in  error  in  this  court, 
alleging  error  of  the  court  in  directing  a  ver- 
dict, and  that  the  judgment  of  the  court  is 
contrary  -to  law  and  the  evidence.  The  un- 
disputed evidence  shows  that  plaintiff  and 
defendants  claim  title  to  the  property  in- 
volved from  a  common- source,  to  wit,  from 
one  H.  E.  Thompson  ;  that  block  8  is  bound- 
ed on  the  north  by  what  is  known  as  Wood- 
land or  Oakland  avenue,  on  the  south  by 
Egleton  creek,  on  the  east  by  said  creek,  and 
on  the  west  by  Thompson  street;  that 
Thompson  owned  the  block  of  land,  and 
about  the  year  1902  had  block  8  surveyed 
and  platted  into  lots,  with  two  tiers  of  lots, 
with  a  street  running  east  and  west  between 
the  tiers  of  lots,  numbering  from  1  to  18,  in- 
clusive, north  of  the  street  known  as  Wood- 
land avenue^  and  numbering  from  19  to  37, 
inclusive,  on  the  south  side  of  said  avenua 
It  appears  that  plaintiff  erected  a  house 
and  resides  on  lots  19  and  20,  situated  south 
of  said  Woodland  avenue,  and  on  the  west 
side  of  said  block.  Defendants  claim  to  own 
and  are  in  possession  of  lots  25,  26,  27,  28, 
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and  29,  also  situated  south  of  Woodland  ave- 
nue  and  just  east  of  where  plaintiff  resides. 
There  is  reserved  a  block  of  land  Just  north 
ol  Woodland  avenue,  designated  a  park  re- 
serve, which  extends  south  to  Woodland 
avenue;  the  north  line  of  Woodland  avenue 
making  the  south'  line  of  the  park  reserve, 
which  Is  owned  by  the  town.  Subsequent  to 
the  platting  of  said  block  and  the  selling  of 
the  lots,  the  town  caused  the  park  reserve 
to  be  surveyed  and  ascertained  that  all  lots 
north  of  Woodland  avenue,  which  were  sup- 
posed to  be  the  north  half  of  block  8,  from  1 
to  18,  Inclusive,  were  situated  In  the  park  re- 
serve, and  Thompson  bad  no  title  to  same, 
nor  any  right  to  plat  and  sell  same.  The  un- 
controverted  evidence  shows  that  lots  8,  9,  10, 
11,  and  12,  sued  for  by  plaintiff,  are  situated 
north  of  Woodland  avenue,  and  within  the 
park  reserve,  and  belong  to  the  town;  that 
defendants  are  In  possession  of  and  claim  to 
own  lots  25,  26,  27.  28,  and  29,  Inclusive,  sit- 
uated south  of  said  Woodland  avenue  and 
Just  east  of  plaintiff's  home,  and  they  make 
no  claim  to  lots  8,  9,  10,  11,  and  12. 

On  the  record,  the  only  question  for  ns 
to  determine  is:  Did  the  court  err  In  direct)- 
Ing  a  verdict  for  the  defendants?  If  we  can 
say  there  was  any  testimony  reasonably 
tending  to  support  plaintiff's  theory  and  al- 
leged facts,  then  undoubtedly  the  court  com- 
mitted error,  and  the  cause  should  be  re- 
versed. While  plaintiff  testifies  he  Is  the 
owner  of  and  resides  on  lots  17  and  18  In 
the  northwest  corner  of  block  8,  and  that  he 
also  owns  lots  8,  9,  10,  ll,  and  12,  which  he 
says  are  In  possession  of  defendants,  yet  the 
other  testimony,  which  is  not  denied  shows 
that  lots  17,  18,  and  8,  9,  10,  11,  and  12  are 
In  the  park  reserve,  and  that,  as  a  matter 
of  fact  plaintiff  resides  on  and  owns  lots  19 
and  20,  and  that  defendants  claim  and  are 
In  possession  of  lots  25,  26,  27,  28,  29,  of 
block  8,  and  make  no  claim  whatever  to  lots 

8,  9,  10,  11,  and  12.  The  plat  Introduced  In 
evidence  shows  this  state  of  facts.  Witness- 
es testify,  and  in  fact  plaintiff  also  testifies, 
that  people  purchased  lots  north  of  Wood- 
land avenue  and  erected  houses,  which  lots 
are  Just  across  the  avenue  north  of  plalntlfTs 
and  defendants'  property,  and  they  were  re- 
quired to  move  their  Improvements  by  the 
town  authorities,  on  account  of  same  being  In 
the  park  reserve.  It  is  clear  from  the  plat 
and  all  the  other  testimony  in  the  case  that 
all  of  the  north  half  of  what  was  snpposed 
to  be  the  north  half  of  block  8,  Including  lots 
1  to  18,  Inclusive,  were,  as  a  matter  of  fact. 
In  the  park  reserve  and  defendants  do  not 
claim  any  interest  in  them.  If  plaintiff  de- 
sired to  recover  the  land  covered  by  lots  8, 

9,  10,  11,  and  12,  he  should  have  sued  the 
town,  as  It  Is  clear  from  this  record  that  de- 
fendants do  not  claim  any  Interest  In  the  lots 
described  In  plaintiff's  petition.  It  would  ap- 
pear that  his  proper  remedy  would  be  a  suit 

*For  other 


for  breach  of  warranty  on  his  deed  of  con- 
veyance from  Thompswn.  Defendants  re- 
ceived the  property  they  purchased,  but  It 
seems  that  plaintiff  did  not.  Inasmuch  as 
plaintiff  failed  to  show  any  interest  in  the 
property  claimed  and  in  possession  of  defend- 
ants, and  the  property  described  In  his  peti- 
tion appears  to  be  owned  by  the  town,  the 
court  did  not  err  In  directing  a  verdict  for 
defendants.  Had  the  court  submitted  the 
cause  to  the  Jury,  and  they  had  returned  a 
verdict  for  plaintiff.  It  would  have  been  the 
duty  of  the  court  to  have  granted  a  new  trial. 
The  Judgment  of  the  trial  court  Is  therefore 
affirmed.    All  the  Justices  concur. 


(44  ou.  5a7) 
SOWERS  V.  WENDEROTT  et  aL    (No.  3873.) 
(Supreme  Court  of  Oklahoma.     Jan.  12,  1916.) 
(Si/Habut  ly  the  Court.) 

Appeal  and  Esbos  (J  773»)  —  VAiutyvm  to 

File  Bkief— Dismissal. 

Where  plaintiff  in  error  fails  and  neglects 
to  file  brief,  as  required  by  rule  7  of  this  court 
(95  Pac.  vi),  the  appeal  will  be  dismissed  for 
want  of  prosecution. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3104,  3108-3110;  Dec.  Di«. 
i  773.*) 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  County  (3ourt,  Kiowa  County; 
J.  W.  Mansell,  Judge. 

Action  by  John  Wenderott  against  L.  O. 
West  and  others.  Judgment  for  plaintiff, 
and  defendant  J.  T.  Sowers  brings  error. 
Dismissed. 

Rummons  &  Logan,  of  Hobart,  for  plaintiff 
in  error.  Hays,  Carpenter  &  Hughes  and 
Zlnk  &  Cllne,  all  of  Hobart,  for  defendants 
In  error. 

SHARP,  0.  The  petition  in  error  and  case- 
made  were  filed  in  this  court  April  24,  1912, 
and  the  cause  regularly  submitted  October  13, 
1914.  The  plaintiff  in  error  has  failed  to  file 
or  serve  briefs,  as  required  by  rule  7  of  this 
court  (95  Pac.  vi),  and  the  appeal  should 
therefore  be  dismissed.  Douglas  v.  Clayton 
Town  Site  Co.,  29  Okl.  9,  115  Pac.  1016; 
Turner  Hdw.  Co.  v.  John  Deere  Plow  Co., 
39  Okl.  633,  136  Paa  417. 

PER  CURIAM.    Adopted  In  whole 


(4S  Okl.  406) 
ENID  CONSERVATIVE  INV.  CO.  «t  al.  t. 

PORTER  et  al.     (No.  3400.) 

(Supreme  Court  of  Oklahoma.     Dec.  22,  1914. 

Rehearing  Denied  Jan.  26,  1915.) 

(Syttabu*  by  the  Court.) 
1.  MOBTGAOKS  (J  300*)— TiNDKB— CoNornONS 

— Right  to  Impose. 

Whilst  a  tender  must  not  be  coupled  with 
any  other  conditions  than  those  which  it  ia  a 
clear  legal  duty  of  the  mortgagee  to  fulfill  on 
receiving   payment   or    satisfaction,    the    party 
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making  k  tender  may  require  proof  of  the  aa- 
tliority  of  an  agent  to  collect  the  debt,  and  he 
may  demand  the  production  and  surrender  of 
the  note  and  mortgage  and  a  release,  cancella- 
tion, or  entry  of  satisfaction  of  the  mortgage. 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §i  876-888 ;  Dec.  Dig.  {  300.»] 

2.  MOBTOAOKS    ({  300*>— TSZTDIBB— Attobnet'b 

Fkes. 

Where  a  tender  is  made,  and  kept  good,  of 
the  full  amount  due  upon  a  promissory  note 
secured  by  mortgage  after  the  same  baa  be- 
come due  and.payabie,  and  before  suit  is  com- 
menced on  said  note  and  to  foreclose  said  mort- 
gage, it  is  error  to  render  judgment  against  the 
person  making  said  tender  for  any  sum  in  ex- 
cess of  the  principal  and  Interest  due  on  said 
note  on  the  date  of  such  tender,  and  to  tax 
against  such  person  an  attorney's  fee  provided 
for  by  the  terms  of  said  mortgage  in  case  the 
same  was  foreclosed  by  suit. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  tS  876-888 ;  Dec.  Dig.  S  300.*) 

Ehror  from  Superior  Court,  Garfield  Oonn- 
ty ;  Dan  Huett,  Judge. 
Action  by  O.  V.  Porter  and  others  against 

the  Enid  Conservative  Investment  Company 
and  others.  From  the  judgment,  the  defend- 
ant named  and  others  bring  error.  Modified 
and  reversed. 

W.  3.  Otjen,  of  E>nld,  for  plaintiffs  in  er- 
ror. Oarber  &  Kruse,  of  Enid,  for  defendant 
In  error  Rutland  Savings  Bank.  Zinser 
&  Helsell,  of  Enid,  for  defendant  In  error 
Huffman.  McKeever  &  Walker,  of  Enid,  for 
defendant  in  error  Porter. 

KANE,  C.  J.  This  was  a  suit  upon  a  prom- 
issory note  and  for  foreclosure  of  a  mortgage 
given  to  secure  the  payment  thereof,  com- 
menced by  the  defendant  in  error,  C.  T.  Por- 
ter, against  the  plaintiff  In  error,  Enid  Con- 
servative Investment  Company,  and  tbe  de- 
fendants in  error,  tbe  Rutland  Savings  Bank 
and  B.  T.  Huffman.  Upon  issue  being  joined 
there  was  a  trial  before  the  court,  and  a 
judgment  rendered  In  favor  of  the  Rutland 
Savings  Bank  against  the  Enid  Conservative 
Investment  Company  upon  a  certain  promis- 
sory note,  and  a  decree  entered  declaring  a 
certain  mortgage  held  by  the  Rutland  Sav- 
ings Bank  to  be  senior  to  tbe  mortgage  held 
by  the  plaintiff  Porter,  who  also  obtained 
Judgment  against  the  Enid  Conservative  In- 
vestment Company  and  a  foreclosure  of  bis 
mortgage  subject  to  the  prior  lien  of  the  Rut- 
land Savings  Bank. 

[1]  Whilst  counsel  for  plaintiff  In  error 
raise  some  technical  objections  to  tbe  relief 
granted  to  the  plaintiff  Porter,  the  record  does 
not  disclose  any  substantial  grounds  for  dis- 
turbing tbe  judgment  and  decree  In  his  favor. 
Therefore  we  will  proceed  directly  to  exam- 
ine the  questions  at  issue  between  the  Enid 
Conservative  Investment  Company  and  the 
Rutland  Savings  Bank.  There  is  no  question 
as  to  the  validity  of  the  promissory  note  and 
mortgage  of  the  Rutland  Savings  Bank,  nor 
that  its  mortgage  constituted  a  valid  Uen 
against  the  same  land  covered  by  the  mort- 


gage of  the  plaintiff  Porter,  or  that  It  la  prior 
and  superior  to  the  Porter  mortgage.  The 
point  made  by  tbe  Enid  Conservative  Invest- 
ment Company  is  that,  by  virtue  of  a  certain 
tender  made  by  it  to  the  Rutland  Savings 
Bank,  the  latter  company  was  only  entitled 
to  a  judgment  for  the  amount  due  on  Its  note 
and  mortgage  at  the  date  of  tbe  tender,  and 
it  was  error  for  the  court  to  enter  Judgment 
against  It  for  the  full  amount  of  the  note, 
with  interest  up  to  the  date  of  trial,  and  to 
allow  judgment  against  it  for  an  attorney's 
fees  for  the  attorneys  of  the  Rutland  Savings 
Bank,  which  was  provided  for  In  its  mort- 
gage. We  think  these  contentions  ought  to 
be  sustained.  The  undisputed  evidence  shows 
that  after  the  execution  of  the  note  and  mort- 
gage to  the  Rutland  Savings  Bank,  the  Enid 
Conservative  Investment  Company  became 
the  owner  of  the  mortgaged  premises;  that 
subsequent  to  the  commencement  of  the  Por- 
ter suit,  the  Monarch  Loan  Company  of 
Wichita,  Kan.,  the  agent  of  tbe  Rutland 
Savings  Bank,  suggested  by  letter  to  the  Enid 
Conservative  Investment  Company  that  it 
take  up  tbe  loan  of  the  Rutland  Savings 
Bank,  which  was  past  due,  and  save  the  ac- 
cumulation of  further  Interest  and  the  pay- 
ment of  a  $200  attorney  fee,  which  was  pro- 
vided for  In  Its  mortgage,  provided  it  became 
necessary  to  foreclose  the  same.  Subsequent 
to  the  receipt  of  this  letter,  and  in  pursuance 
of  the  suggestion  contained  therein,  an  olBcer 
of  tbe  Enid  Conservative  Investment  Com- 
pany held  a  telephone  conversation  with  tbe 
Monarch  Loan  Company,  wherein  the  Mon- 
arch Loan  Company  told  said  officer  the  ex- 
act amount  due  upon  the  note  of  the  Rutland 
Sa^-lngs  Bank  and  agreed  to  accept  a  draft 
for  said  sum  in  extinguishment  of  the  note 
and  mortgage  of  the  Rutland  Savings  Bank 
and  assign  the  same  to  a  person  to  be  named 
by  tbe  investment  company.  This  conversa- 
tion was  held  on  the  1st  day  of  February, 
1911,  and  on  the  4th  day  of  said  month  the 
Enid  Conservative  Investment  Company  for- 
warded its  draft  in  pursuance  of  the  agree- 
ment made  by  telephone.  On  the  6th  of  the 
same  month  the  Monarch  Loan  Company  di- 
rected a  letter  to  the  Bank  of  Enid,  the  bank 
through  which  the  draft  was  drawn,  where- 
in It  said: 

"About  10  days  ago  we  wrote  to  tbe  parties 
in  interest,  suggesting  that  they  take  an  as- 
signment of  this  mortgage,  and  we  heard  noth- 
ing from  them  until  last  week,  and  then  by 
phone.  Our  understanding  from  the  phone  mes- 
sage was  that  a  draft  would  come  up  next 
morning,  and  now  it  is  Monday  morning.  In 
the  meantime,  according  to  the  plaintiff's  peti- 
tion asking  us  to  come  wto  court  and  show  our 
interest,  we  prepared  papers,  sent  them  to  our 
attorneys  to  do  so,  and  the  matter  is  now  whol- 
ly in  their  hands,  and  we  cannot  take  it  out. 

"In  addition,  your  instruction  to  the  Fourth 
National  Bank  was  not  to  turn  this  draft  over 
to  us  until  we  complied  with  certain  conditions. 
These  certain  conditions  make  it  necessary  for 
us  to  confer  with  the  holder  of  the  mortgage 
in  the  East,  and  it  would  be  eight  or  ten  days 
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before  we  would  hear  from  them,  and  our  client 
would  be  losing  the  interest  on  their  loan_  while 
this  correspondence  was  going  on,  hence  if  ^ou 
have  any  arrangement  to  make,  confer  with 
Garber  &  Kruse,  our  attorneys." 

The  record  shows  that  the  answer  and 
cross-petition  of  the  Rutland  Savings  Bank 
were  filed  In  the  Porter  case  on  the  8th  of 
February,  four  days  after  the  draft  had  been 
forwarded  and  several  days  after  It  had  ar- 
rived at  Wichita.  In  our  judgment,  no  legal 
Justification  appears  for  the  refusal  of  the 
Monarch  Loan  Company  to  comply  with  the 
terms  of  the  agreement  It  entered  Into  with 
the  officer  of  the  Enid  Conservative  Invest- 
ment Company  c(»iceming  the  tender  of  the 
amount  due  it  and  the  assignment  of  its 
dalm.  The  reasons  assigned  for  this  refusal 
In  Its  letter  are  not  tenable.    They  are: 

(1)  That  "our  understanding  was  that  a  draft 
would  come  up  next  mominp  and  now  it  is 
Monday  morning" ;  and  (2)  "in  addition,  your 
instruction  to  the  Fourth  National  Bank  was 
not  to  turn  this  draft  over  to  us  until  we  com- 
plied with  certain  conditions.  These  certain 
conditions  malce  it  necessary  for  us  to  confer 
with  the  holder  of  the  mortgage  in  the  East, 
and  it  would  he  eight  or  ten  days  before  we 
would  bear  from  them,  and  our  client  would  be 
losing  the  interest  on  their  loan  while  this  coi^ 
respondence  was  going  on.    •    *    * " 

In  the  first  place,  the  Enid  Conservative 
Investment  Company,  as  a  matter  of  right, 
was  entitled  to  pay  off  the  mortgage  of  the 
Rutland  Savings  Bank  at  any  time  after  It 
became  due,  wlthont  any  agreement  with  it 
or  its  agent,  and  they  could  not  refuse  pay- 
ment upon  the  groimds  stated  in  the  letter. 
And,  if  an  agreement  between  the  parties  was 
necessary,  time  was  not  of  the  essence  of  the 
contract  disclosed  by  the  evidence,  and  the 
Rutland  Savings  Bank  was  not  Justified  in 
refusing  payment  on  the  grounds  that  the 
draft  arrived  a  day  or  two  later  than  it  un- 
derstood it  was  to  be  forwarded.  Moreover, 
it  does  not  appear  what  the  conditions  were 
which  were  coupled  with  the  delivery  of  the 
draft  in  the  Instructions  given  to  the  Fonrth 
National  Bank  of  which  complaint  Is  made 
in  the  letter  referred  to  above.  Whilst  it  Is 
true  that  a  tender  must  not  be  coupled  with 
any  other  conditions  than  those  which  It  Is 
clearly  the  legal  duty  of  the  mortgagee  to 
fulfill  on  receiving  payment  or  satisfaction, 
the  party  making  a  tender  may  require  proof 
ot  the  antborlty  of  an  agent  to  collect  the 
debt,  and  he  may  demand  the  production  and 
surrender  of  the  note  and  mortgage  and  a  re- 
lease, cancellation,  or  entry  of  satisfaction  of 
the  mortgage.  27  Cyc.  1407;  Bailey  v.  Bu- 
cfaannan  County,  115  N.  Y.  297,  22  N.  E.  155, 
6  L.  R.  A.  562. 

[2]  In  the  absence  of  a  showing  as  to  the 
nature  of  the  exact  conditions  coupled  with 
the  tender  in  the  instant  case^  it  will  be  pre- 
sumed that  they  were  such  conditions  only 
as  it  was  the  clear  legal  duty  of  the  mort- 
gagee or  its  agent  to  fulfill  on  receiving  pay- 
ment   In  such  circumstances  it  was  error  to 


enter  Judgment  for  any  amount  in  excess  of 
the  prlnciiwl  and  interest  up  to  the  date  of 
the  tender  and  to  allow  the  attorney  for  the 
Rutland  Savings  Bank  a  fee  of  $200  and 
charge  it  against  the  Enid  Conservative  In- 
vestment Company.  We  have  no  fault  to 
find  with  the  reasonableness  of  the  attorney 
fee  allowed,  but  are  clearly  of  the  opinion 
that  it  was  assessed  against  the  wrong  party. 
The  record  discloses  that  prior  to  the  time  it 
became  necessary  for  the  Rutland  Savings 
Bank  to  take  any  action  in  the  suit  commenc- 
ed by  Porter,  negotiations  for  the  assignment 
of  Its  claim  had  been  closed,  and  that  its 
answer  and  cross-petition  were  not  filed  in 
the  cause  until  some  three  or  four  days  after 
the  tender  had  been  completed. 

As  the  Enid  Conservative  Investment  Com- 
pany seems  to  have  kept  its  tender  good,  the 
action  of  the  court  below  should  be  modified 
so  that  the  Judgment  in  favor  of  the  Rutland 
Savings  Bank  shall  be  for  the  amount  of  the 
tender  without  interest  from  the  date  there- 
of, and  the  Judgment  for  $200  as  an  attorney's 
fees  assessed  against  the  Enid  Conservative 
Investment  Company  shall  be  reversed.  The 
costs  in  this  court,  together  with  all  the  costs 
made  by  it  in  the  court  bdow,  shall  be  taxed 
against  the  Rutland  Savings  Bank;  the  bal- 
ance of  the  costs  shall  be  taxed  against  the 
Enid  Conservative  Investment  Company.  All 
the  Justices  concur. 


(44  OU.  675) 

BENNETT  v.  KIOWA  COUNTY  BANK. 
(No.  3440.) 

(Supreme  Court  of  Oklahoma.     Jan.  12,  1916.) 

(Syttabut  ty  the  Court., 

1.  AfFEAL  and    EkBOB  (I  977*)— DlSCBETION- 
ABY  RULINQ — ObDEB   GBANTINO    NKW  TbIAI. 

This  court  will  not  reverse  the  action  of  a 
trial  court  in  granting  a  new  trial,  unless  it  can 
be  seen,  beyond  all  reasonable  doubt,  that  such 
court  has  manifestly  and  materially  erred  with 
respect  to  some  pure,  simple,  and  unmixed  ques- 
tion of  law,  and  that,  except  for  such  error,  the 
ruling  of  the  trial  court  would  not  have  been 
so  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3860-3865;  Dec.  Dig.  { 
977.*] 

2.  Appkai,  and  Ebbob  (g  946*)— JtrDowENT— 

PBESUMPTION— DlSCBETIONABT   RULING. 

The  presumption  obtains  in  this  court  that 
judgments  and  orders  of  trial  courts  are  cor- 
rect; and  where  discretion  is  exercised,  except 
where  the  abuse  thereof  is  affirmatirely  shown, 
the  same  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3812;   Dec.  Dig.  §  946.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Kiowa  County; 
James  R.  Tolbert,  Judge. 

Action  by  the  Kiowa  County  Bank  against 
M.  y.  Bennett  and  others.  Judgment  for  de- 
fendant named,  and  from  an  order  granting 
a  new  trial,  defendant  brings  error.    Afllrmed. 
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John  T.  Hays,  of  Hobart,  for  plaintiff  In 
error.  Morgan  &  Denpree,  of  Oklahoma  GltTt 
and  L.  M.  Keys,  of  Hobart,  for  defendant  in 
error. 

SHARP,  C.  Thto  case  presents  error  from 
the  district  court  of  Kiowa  county.  From  an 
order  granting  plaintiff  a  new  trial,  defend- 
ant bas  brought  the  case  to  this  court  for  re- 
view. At  the  close  of  the  trial,  the  defendant 
M.  V.  Bennett  moved  the  court  to  peremp- 
torily Instruct  the  Jury  to  return  a  verdict  in 
her  favor  upon  the  ground  that  plaintiff  had 
failed  to  establish  any  right  to  recover  there- 
in, charging  that  both  the  facts  and  the 
pleadings  were  insufficient  to  sustain  a  Judg- 
ment in  behalf  of  plaintiff  and  against  de- 
fendant. The  motion  was  sustained,  and,  un- 
der the  court's  direction,  the  jury  returned 
a  verdict  in  favor  of  said  defendant  There- 
after, and  within  the  time  allowed  by  law, 
the  plaintiff  filed  its  motion  for  a  new  trial 
on  the  following  grounds :  (1)  That  the  court 
erred  in  instructing  the  Jury  to  return  a  ver- 
dict in  favor  of  defendant ;  (2)  abuse  of  dis- 
cretion by  the  trial  court  by  means  of  which 
the  plaintiff  was  prevented  from  having  a 
fair  trial ;  (3)  that  the  verdict  and  Judgment 
were  not  sustained  by  sufficient  evidence  and 
were  contrary  to  law ;  (4)  error  occurring  at 
the  trial  In  the  exclusion  of  material  and 
competent  evidence  offered  on  behalf  of  plain- 
tiff; (5)  admission  over  the  objection  of 
plaintiff  of  incompetent,  irrelevant,  and  im- 
material evidence  offered  on  behalf  of  de- 
fendant; (6)  errors  of  law  occurring  at  the 
trial. 

[1,  2]  The.  court  in  the  order  sustaining  the 
motion  for  a  new  trial  assigned  no  reason 
therefor,  and  we  are  not  advised  of  the  spe- 
dflc  grounds  considered  by  the  court  as  suffi- 
cient to  justify  its  action,  other  than  the 
reasons  assigned  in  the  motion  for  a  new 
trial.  It  will  be  noted  that  the  second  ground 
of  the  motion  for  a  new  trial  charged  that 
the  court  abused  its  discretion  during  the 
trial,  and  that,  as  a  result  thereof,  plaintiff 
was  prevented  from  having  a  fair  trial.  The 
presumption  accompanying  the  order  grant-" 
ing  the  new  trial  in  this  case  is  that  the  court 
acted  correctly.  The  fact  that,  in  the  exer- 
cise of  its  discretion,  it  delayed  the  trial  of 
the  case  in  the  manner  charged  did  not  pre- 
clude the  court  .from  a  reconsideration  of  the 
case  at  the  same  term.  It  undoubtedly  bad 
the  right  to  review  its  own  action,  if  In  the 
furtherance  of  Justice  it  deemed  it  proper. 
Such  was  the  holding  of  this  court  in  Staple- 
ton  et  al.  V.  CHara  et  al.,  33  OkL  79,  124 
Pac.  55. 

The  condition  upon  which  this  court  will 
reverse  an  order  of  a  trial  court  granting  a 
new  trial  is  well  settled  to  be  that  such  order 
will  not  be  set  aside  in  this  court  unless  it  is 
clear  that  the  trial  conrt  has  manifestly  and 
materially  erred  with  respect  to  some  pure. 


simple,  and  unmixed  question  of  law,  and 
that,  except  for  such  error;  the  ruling  of  the 
trial  court  would  not  have  been  made.  Hogan 
V.  Bailey,  2T  OkL  16,  110  Pac  890 ;  Chapman 
V.  Mason,  30  Okl.  500, 120  Pac.  250 ;  Ardmore 
Lodge  No.  9,  I.  O.  O.  F.,  v.  Dawson,  33  Okl. 
37,  124  Pac.  66 ;  Sharp  v.  Choctaw  RaUway 
&  Lighting  Co.,  84  OkL  730,  126  Pac.  1025, 
and  cases  cited  therein. 

There  being  presented  to  the  court,  by  the 
motion  for  a  new  trial,  and  as  one  of  the 
grounds  thereof,  a  question  involving  the 
proper  exercise  of  its  discretion  during  the 
trial,  we  cannot  say  that  the  court  erred  with 
respect  to  some  pure,  simple,  and  unmixed 
question  of  law.  In  Stapleton  et  aL  v.  O'Hara 
et  al.,  supra,  action  was  brought  to  recover 
on  a  foreign  Judgment.  The  court  denied  de- 
fendants the  right  to  amend  their  answer  by 
pleading  the  statute  of  limitations,  and  on 
trial  rendered  judgment  against  them.  On 
reconsidering  the  case  on  the  hearing  of  the 
motion  for  a  new  trial,  the  court  granted  the 
same  vrithout  assigning  any  reason  therefor. 
It  was  held  that  the  presumption  obtained  on 
appeal  that  Judgments  and  orders  of  trial 
courts  were  correct;  that  where  discretion 
is  exercised,  except  where  the  abuse  thereof 
is  affirmatively  shown,  the  action  of  the  court 
will  not  be  disturbed  on  appeaL  With  the 
rule  announced  we  are  satisfied. 

The  order  of  the  trial  court  in  granting 
plaintiff  below  a  new  trial  should  be  afllrmed. 

PER  CURIAM.    Adopted  in  whole. 


(U  Okl.  58S) 
LEB  V.  FULSOM.     (No.  3702.) 
(Supreme  Court  of  Oklahoma.    Jan.  12,  1915.) 

(Syllahut  by  th«  Court.) 

1.  Attachment  ({  276»)— Dissolving  Bown— 
Eftect — Gbounds  fob  ATTAcniiEMT — ^Paoor. 

A  dissolving  bond  given  and  approved  aa 
authorized  by  section  337,  Mansf.  Dig.  of  the 
Laws  of  Arkansas,  in  force  In  the  Indian  Terri- 
tory, discbarges  the  attachment  and  renders 
groof  of  the  grounds  laid  in  the  attachment  af- 
davit  unnecessary. 

[Ed.  Note. — For  other  causes,  see  Attachment, 
C!ent  Dig.  {$  973-978;  Dec  Dig.  f  276.*] 

2.  Appeal  awd  Ebrob  (§  1001*)— Law dlobd 
AND  Tenant  (J  260*)— Landlobd'b  Attach- 
iiBNT— Verdict. 

While  under  the  laws  of  Arkansas,  in  force 
in  the  Indian  Territory  by  congressional  enact- 
ment, a  landlord's  attachment  would  not  lie 
against  one  in  possession  of  real  property,  un- 
less the  relation  of  landlord  and  tenant  between 
the  parties  was  shown  to  exist,  yet,  where  on 
the  trial  there  is  evidence  fairly  tending  to 
prove  such  relationship,  this  court  wiU  not  dis- 
turb a  verdict  returned  in  accordance  therewith. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %\  3922,  3928-3934;  Dec 
Dig.  ilOOl;*  landlord  and  Tenant  Cent  Dig. 
§  1045 ;  Dec.  Dig.  {  200.*] 

Commissioners'    Opinion,  -Division    Na   1. 
Error  from  District  Court,  Stephens  Coun- 
ty ;  F.  M.  Bailey,  Judge. 
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Action  by  OsUn  Fnlsom,  by  bis  ii^zt  friend 
and  guardian,  O.  W.  Scantlin,  agoiiiBt  S.  Lee. 
Judgment  for  platntlfT,  and  defendant  brings 
error.    Affirmed. 

Cruce,  Cruce  &  Bleakniore,  of  Ardmore, 
and  Gilbert,  Riley  &  Bond,  of  Duncan,  for 
plaintiff  In  error.  J.  B.  Wilkinson,  of  Dun- 
can, for  defendant  in  error. 

SHARP,  C.  October  14,  1907,  Oslln  Ful- 
som,  by  bis  next  friend  and  guardian,  G.  W. 
Scantlin,  began  an  attachment  action  against 
S.  Lee,  by  filing  his  petition  and  affidavit  for 
attachment  In  the  United  States  Commission- 
er's Court  for  the  Southern  District  of  Indian 
Territory,  at  Comanche,  in  which  it  was  set 
forth  that  defendant  was  indebted  to  plaintiff 
for  rent,  during  the  year  1907,  of  plaintiff's 
farm ;  that  defendant  had  produced  on  said 
farm  a  crop,  of  corn  and  cotton,  which  the 
plaintiff  bad  a  lien  on  for  rent ;  and  that  de- 
fendant was  about  to  remove  told  crop  from 
said  farm  without  paying  rent — in  fact,  bad 
already  removed  a  portion  thereof  from  said 
farm  without  plaintiff's  consent  Sufficient 
property  was  attached  under  the  order  of 
attachment  Issued  the  same  day,  but  was  re- 
leased and  turned  back  to  the  defendant  up- 
on the  giving  of  a  dissolving  bond.  Upon  the 
incoming  of  statehood  the  cause  was  trans- 
ferred to  the  district  court  of  Stephens  coun- 
ty, where  the  defendant  filed  a  general  denial 
March  30,  1909,  thereafter.  Trial  was  had 
November  16,  1911,  resulting  In  a  verdict  for 
plaintiff.  Judgment  having  been  rendered  in 
accordance  with  the  verdict,  and  motion  for 
new  trial  having  been  overruled,  defendant 
appeals.  The  land  for  which  rent  was 
sought  to  be  recovered  was  allotted  to  plain- 
tiff February  27,  1906. 

[2]  It  is  contended  for  plaintiff  in  error 
that  there  was  no  evidence  introduced  at  the 
trial  showing  the  existence  of  the  relation  of 
landlord  and  tenant  between  plaintiff  and 
defendant,  and  therefore  that  the  court 
should  have  instructed  the  Jury  to  return  a 
verdict  in  behalf  of  defendant  Section  4453 
of  Mansfield's  Digest  of  the  Laws  of  Arkan- 
sas, at  the  time  in  force  in  the  Indian  Terri- 
tory by  act  of  Congress,  provided  that  every 
landlord  should  have  a  lien  upon  the  crop 
grown  upon  the  demised  premises  in  any  year 
for  rent  that  should  accrue  for  such  year, 
and  that  such  lien  should  continue  for  six 
months  from  the  time  the  rent  became  due 
and  payabltt.  Section  4458  of  said  statutes 
authorized  aocb  landlord  to  bring  suit  in  a 
liroper  court  and  to  have  a  writ  of  attach- 
ment issue  for  recovery  of  rent  for  the  year, 
whether  the  rent  be  due  or  not  In  the  follow- 
ing cases:  (1)  When  the  tenant  was  about 
to  remove  the  crop  from  the  premises  without 
paying  the  rent;  (2)  when  be  bad  removed 
it  or  any  portion  thereof,  without  the  land- 
lord's consent. 

During  the  year  for  which  the  rent  was 


sought  to  be  recovered,  one  Brown  was  contest- 
ing the  title  of  plaintiff  to  the  land  cultivated 
by  the  defendant  and  in  which  contest  the 
plaintiff  succeeded.  The  defendant  admitted 
having  agreed  to  pay  the  rent  to  whichever 
pt  the  parties  that  succeeded  in  the  contest 
proceedings.  It  further  appears  from  the  tes- 
timony that  the  defendant  procured  the 
plaintiff  to  make  certain  improvements  on  the 
lands  during  the  term  of  his  occupancy.  The 
foregoing  acts,  together  with  the  other  evi- 
dence introduced,  while  not  furnishing  strong 
proof  of  the  relationship,  was,  we  think,  suf- 
ficient The  Jury  having,  under  the  Instmc- 
tions  of  the  court  determined  the  issue  in 
favor  of  the  plaintiff,  and  there  being  evi- 
dence reasonably  tending  to  support  the  ver- 
dict it  will  not  be  disturbed  in  this  court 

[1]  It  is  further  urged  that  the  court  did 
not  properly  submit  to  the  jury  the  issue  aris- 
ing out  of  the  attachment  affidavit.  When 
the  writ  of  attachment  was  served,  the  de- 
fendant gave  a  dissolving  bond,  as  author- 
ized by  section  337  of  Mansfield's  Digest 
The  effect  of  this  bond  was  to  discharge  the 
attachment  wiihout  reference  to  the  question 
of  whether  the  attachment  was,  in  the  first 
instance,  rightfully  or  wrongfully  sued  out 
Upon  the  giving  and  approval  of  such  bond, 
the  defendant  was  concluded  from  contro- 
verting the  grounds  of  attachment  Ferguson 
V.  Glldewell,  48  Ark.  195,  2  S.  W.  711;  Mof- 
fltt  V.  Garrett,  23  Okl.  398,  100  Pac.  633,  32  L. 
R.  A  (N.  S.)  401,  138  Am.  St.  Rep.  818.  The 
attachment  therefore,  having  been  discharg- 
ed, it  could  not  thereafter  be  made  an  issue 
in  the  subsequent  proceedings. 

Finding  no  error  in  the  record  of  the  pro- 
ceedings, the  judgment  of  the  trial  court 
should  be  aUlrmed. 

PER  CURIAM.    Adopted  in  whole. 


(44  Okl.  598) 
HODGES  T.  ALEXANDER.     (No.  3901.) 
(Supreme  C!ourt  of  Oklahoma.     Jan.  12,  1916.) 

(8vllattt$  hy  the  Court.) 

1.  Appeai.  and  Ebbob  (f  057*)— Scope  of  Re- 
view —  DlSCBETIONABT  Rin.IRa  —  REFUSAL 

TO  Open  Default  Judoicent. 

Where  a  trial  court  has  refused  to  open  a 
judgment  by  default  and  permit  the  defendant 
to  show  hia  defense,  this  court  will  inquire  as 
to  whether  the  court  has  abused  its  discretion. 

[Ed.  Note. — For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  f  3823;  Dec.  Dig.  {  957.*] 

2.  Judgment  (8  138*)— Default— Refusal  to 
Open— Disc  BETioN. 

It  is  an  abuse  of  discretion  for  the  court  to 
refuse  to  open  a  judgment  by  default  where  the 
answer  presents  a  good  defense,  and  the  show- 
ing made  by  the  defendant  is  a  reasonable  ex- 
cuse for  the  absence  of  the  defendant  and  his 
attorney  at  the  time  of  trial,  with  no  negligence 
on  his  part  and  where  no  substantial  prejudice 
would  result  from  the  sustaining  of  such  mo- 
tion. 

[Ed.   Note.— For   other  cases,   see  Judgment 
Cent  Dig.  fS  249-251,  254;  Dec.  Dig.  {  138.»] 
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S.   ApPEili  AWD  ErBOB  (J  750*)— ASSIONMEWTS 

OF    Erbob — Sufficiency — Denial   of    New 

Tbial. 

An  assignment  of  error  that  the  court  erred 
in  overrulinr  the  motion  for  a  nei^  trial  is  suffi- 
cient to  review  all  the  questions  raised  in  the 
motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3074-3083;  Dec  Dig.  { 
750.»f 

Commissioners'  Opinion,  Diylslon  No.  1. 
Error  from  County  Court,  Carter  County; 
M.  F.  Winfrey,  Judge. 

Action  by  If.  L.  Alexander  against  M.  L. 
Hodges.  'Judgment  for  plaintiff,  and  defend- 
ant brings  errpr.    Reversed  and  remanded. 

H.  A.  Ledbetter,  of  Ardmore,  for  plaintiff 
in  error.  W.  I.  Cruce  and  Thomas  Norman, 
both  of  Ardmore,  for  defendant  in  error. 

RITTENHOUSB,  C.  Tlie  assignment  of 
error  relied  upon  in  this  case  is  the  irregu- 
larity of  the  trial  court  in  the  rendition  of 
the  Judgment  which  ordinary  prudence  could 
not  have  prevented.  Bill  of  particulars  was 
tiled  in  the  justice  court,  the.  defendant  ap- 
peared and  filed  answer,  trial  was  had  and 
judgment  rendered;  subsequently  the  cause 
was  appealed  to  the  county  court.  R.  F. 
Turner  was  one  of  the  attorneys  for  defend- 
ant. It  appears  that  his  mother,  who  resided 
in  North  Carolina,  was  very  ill,  and  it  be- 
came and  was  necessary  for  him  to  leave  the 
state  on  that  account  lie  therefore  arrang- 
ed with  the  judge  of  the  county  court  to  have 
all  bis  cases  continued  and,  relying  upon  this 
arrangement,  was  not  present  on  the  day  of 
the  trial,  when  judgment  was  rendered  by  de- 
fault Immediately  upon  learning  that  such 
a  Judgment  was  rendered,  and  within  the 
time  allowed  by  law,  motion  for  a  new  trial 
was  filed  and  evidence  offered  in  support  of 
the  defendant's  contention.  Judge  M.  F. 
Winfrey,  who  was  the  presiding  Judge  of  the 
county  court,  stated  that: 

"Mr.  Turner  appeared  here  on  Monday  and 
asked  me  about  the  case,  and  I  told  Mr.  Turner 
that  I  had  continued  all  his  cases  up  to  that 
date.  I  supposed  he  would  be  here  all  the  time. 
I  Icnew  he  had  been  away.  His  wife  called  die 
up  and  said  Mr.  Turner  was  away  on  account 
of  bis  mother's  siclcness,  and  I  told  Mr.  Turner 
that  his  cases  were  continued.  I  did  not  mean 
any  future  cases.  He  was  here,  and  I  supposed 
that  he  would  be  here  for  the  remainder  of  the 
term  of  court." 

At  the  same  hearing  R.  F.  Turner  testified 
as  follows: 

"Q.  Did  you  have  any  agreement,  arrange- 
ment, or  understanding  with  the  judge  of  the 
county  court,  whereby  your  cases  that  yon  rep- 
resented either  the  plaintiff  or  defendant  in 
were  to  be  passed  for  the  term?  A.  I  will  state 
that  the  county  judge  told  me,  when  I  went 
away,  that  I —  I  left  on  an  urgent  message  for 
North  Carolina;  I  sent  word,  and  also  left 
word  with  my  wife  to  see  Mr.  Mattbers  and 
Judge  Winfrey,  and  have  all  the  cases  that  I 
wag  attorney  in  for  the  term  continued.  She 
did  so,  at  least  informed  me  that  she  did;  and 
when  I  returned  I  came  to  Judge  Winfrey's 
stand  in  the  courtroom,  and  I  aslced  him  what 


he  did  with  the  cases  T  was  attorney  In,  and  he 
said  that  he  had  continued  all  my  rases.  Q. 
That  was  after  you  returned  from  North  Caro- 
lina?    A.  Yes,  sir." 

The  statement  of  the  court  and  the  testi- 
mony of  the  witness  Turner  all  agree  that  the 
cases  in  wbicb  Turner  was  attorney  were 
continued  on  account  of  the  absence  of  tbe 
witness  Turner,  who  was  called  to  North 
Carolina  on  account  of  the  siclcness  of  his 
mother,  and  that  upon  liis  return  be  called 
upon  the  trial  court  and  was  informed  that 
all  his  cases  were  continued,  and,  relying  up- 
on that  statement,  be  left  for  McAlester  on 
the  same  day,  and  before  bis  return  the  Judg- 
ment by  default  was  rendered  in  this  case. 

[1,2]  There  was  apparently  an  honest  mis- 
understanding between  the  court  and  the  at- 
torney as  to  what  cases  were  continued  and 
over  what  space  of  time  the  continuance  was 
granted.  It  is  stated  by  Turner  that  he  un- 
derstood that  the  continuance  was  for  the 
term,  wliile  the  trial  judge  understood  that 
the  continuance  was  only  until  such  time  as 
Turner  might  be  In  North  Carolina  on  ac- 
count of  the  sickness  of  his  mother.  Under 
the  circumstances  of  this  particular  case,  the 
defendant  and  his  attorneys  could  not  be 
charged  with  negligence:  but,  on  the  contra- 
ry, the  evidence  shows  that  the  attorney  ex- 
ercised reasonable  diligence  in  order  to  ascer- 
tain the  status  of  his  cases,  and  through 
some  misunderstanding  allowed  Judgment  by 
default  to  be  entered  against  him.  Under 
these  facts  the  cases  of  Savage  et  al.  v.  Dink- 
ier, 12  OkL  463,  72  Pac.  366,  and  Llnderman  v. 
Nolan.  16  Okl.  352,  83  Pac.  796,  which  are 
relied  upon  by  the  defendant  in  error,  are 
not  in  point,  as  in  those  cases  the  defendants 
were  guilty  of  negligence,  while  In  this  case 
the  attorney  Iiad  used  diligence  in  trying  to 
ascertain  from  the  county  Judge  the  status 
of  Us  cases,  and  was  informed  that  all  his 
cases  had  been  continued,  be  understanding 
that  the  Judge  meant  continued  for  the  term, 
and,  relying  upon  the  statements  of  the  coun- 
ty judge,  left  for  McAlester  and  was  not 
present  when  the  case  was  called  for  triaL 
Under  these  circumstances,  the  court  abused 
its  discretion  in  refusing  to  set  aside  the 
judgment  It  is  said  in  Utah  Commercial  & 
Savings  Bank  v.  Trumbo,  17  Utah,  198,  53 
Pac.  1033,  that: 

"It  is  true  that  ordinarily  the  setting  aside  of 
a  judgment  by  default  rests  within  the  sound 
legal  discretion  of  the  court,  and  the  appellate 
court  will  not  interfere;  but  where,  as  in  this 
case,  it  is  made  clearly  to  appear  that  there 
was  such  an  abuse  of  discretion,  through  inad- 
vertence or  otherwise,  as  to  reader  the  action 
erroneous  and  unlawful,  the  appellate  court 
will  control  such  discretion,  and  set  aside  the 
illegal  action."  Chicago,  Rock  Island  &  P.  Ry. 
Co.  V.  Eastham,  26  Okl.  605,  110  Pac.  887,  30 
h.  R.  A.  (N.  S.)  740;  Chicago.  Rock  Island  & 
P.  Ry.  Co.  V.  Reese,  26  Okl.  613,  110  Pac 
1071 ;  Hill  V.  Crump,  24  Ind.  291 ;  Alvord  et  al. 
V.  Gere,  10  Ind.  385 ;  Poff  v.  Lockridge,  22  OkL 
462,  98  Pac.  427;  Watson  v.  San  Francisco 
R.   Co.,  41  Cal.   17;   Craig  v.  Smith,  65  Mo. 
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636;  Citizens'  Nat  Bank  v.  Branden.  19  N.  T). 
489,  126  N.  W.  102.  27  L.  R.  A.  (N.  S.)  858; 
17  Amer.  &  Enc.  of  Law,  p.  844 ;  23  Cyc.  933 
et  seq.;  Nash  t.  Denton,  61  Pac.  896.1 

[S]  The  motion  set  forth  in  detail  the 
grounds  for  a  new  trial,  showing  clearly  tliat 
the  substantial  rights  of  the  defendant  were 
materially  afTected  by  the  irregularity  of  the 
court  by  which  the  defendant  was  prevented 
from  having  a  fair  trial  on  the  merits,  and 
by  reason  of  such  irregularities  the  defendant 
was  prevented  from  having  a  hearing  which 
ordinary  prudence  conld  not  have  prevented. 
The  error  complained  of  was  one  occurring 
at  the  trial,  and  the  assignment  of  error  that 
the  court  erred  in  overruling  the  motion  for  a 
new  trial  is  sufficient  to  present  the  question 
to  this  court  for  review.  De  Vltt  et  al.  v. 
Oity  of  El  Reno,  28  Okl.  315,  114  Pac.  253; 
Walter  A.  Wood  Mowing  &  Reaping  Co.  v. 
Famham,  1  Okl.  375,  33  Pac.  867;  Richard- 
Bon  V.  Mackay,  4  Okl.  328,  46  Pac.  646 ;  Board 
of  County  Com'rs  ▼.  Jones,  4  Okl.  341,  61 
Pac.  665 ;  Boyd  v.  Bryan,  11  Okl.  56,  65  Pac 
940;  C  B.  I.  &  P.  R.  Co.  V.  Davis,  26  Okl. 
434,  109  Pac.  214;  Id.,  101  Pac.  1118;  Glaser 
V.  Glaser,  13  OkL  889,  74  Pac.  944. 

The  cause  should  therefore  be  reversed 
and  remanded. 

PEB  CURIAM.    Adopted  In  whole. 


(U  OH.  Cr.  376) 

MONTOtTR  ▼.  STATE.     (No.  A-2011.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 

March  6,  1916.) 

(ByUalmt  by  the  Court.) 
Cbihinai.    Law    (t   678*)— Evidbnob— Othbb 

Acts— Blbction  . 

In  a  prosecution  for  statutory  rape,  where 
evidence  is  introduced  of  acts  of  sexual  inter- 
course between  the  prosecutrix  and  the  defend- 
ant other  than  the  one  charged  in  the  informa- 
tion, for  the  purpose  of  proving  the  act  charged, 
it  Is  the  duty  of  the  court  upon  motion  of  the 
defendant,  made  when  the  state  rests  its  case, 
to  require  the  state  to  elect  upon  which  one  of 
the  several  acts  it  Intends  to  rely  for  a  con- 
viction. 

[Ekl.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |S  1580-1683;  Dec.  Dig.  S 
6T&*] 

Error  from  Superior  Conrt,  Cnster  Coun- 
ty; J.  W.  Lawter,  Judge. 

Arthur  Montour,  convicted  of  rape  In  the 
second  degree,  brings  error.    Reversed. 

Jas.  M.  Shackelford,  of  Clinton,  T.  B.  Nor- 
fleet,  of  Miami,  Fla.,  and  Giddings  Sc  Gid- 
dlngs,  of  Oklahoma  City,  for  plaintiff  in  er- 
ror. Chas.  West,  Atty.  Gen.,  and  Smith  C. 
Matson,  Asst.  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  The  plaintiff  in  error,  Ar- 
thur  Montour,   was  convicted  of  statutory 

1  Reported  in  full  in  the  Padflc  Reporter; 
reported  as  a  memorandum  decision  without 
opinion  in  59  Kan.  771. 


rape,  charged  to  have  been  commltt<>d  on  or 
about  the  22d  day  of  November,  1912,  on 
Hanna  Irion,  a  female  over  the  age  of  16 
years  and  under  the  age  of  18  years,  of  previ- 
ous chaste  and  virtuous  character,  and  not 
the  wife  of  the  defendant.  On  the  24th  day 
of  March,  1913,  the  court  sentenced  the  de- 
fendant In  accordance  with  the  verdict  of  the 
jury  to  be  confined  in  the  penitentiary  for  a 
term  of  five  years.  To  reverse  the  judgment 
an  appeal  was  taken  by  filing  In  this  court 
on  June  4, 1913,  a  petition  in  error  with  case- 
made. 

The  evidence  for  the  state  was  suhstan- 
tlally  as  follows:  Hanna  Irion,  the  prosecu- 
trix, testified  that  she  was  16  years  of  age  in 
August,  1912;  that  she  was  the  sister-in-law 
of  the  defendant;  that  she  was  working  In 
a  hotel  at  Weatherford,  and  the  defendant 
came  there  presumably  to  referee  a  wrestling 
match ;  that,  under  the  pretense  of  taking  her 
out  to  the  wrestling  match  that  night,  he 
took  her  to  a  canyon  near  town,  where  they 
stayed  for  about  three  hours,  and  wlille  there 
the  defendant  had  intercourse  with  her  two 
or  three  times;  that  this  was  the  first  time 
she  had  ever  Iiad  intercourse  with  any  one; 
that  It  was  painful,  but  did  not  cause  her  to 
bleed;  that  a  few  weeks  later  the  defend- 
ant came  to  the  hotel  and  forced  her  to  ac- 
company him  to  another  canyon,  and  again 
had  Intercourse  with  her  two  or  three  times; 
that  this  was  about  November  20th;  that  the 
defendant  came  to  the  hotel  and  that  eve- 
ning visited  her  In  the  kitchen,  staying  two  or 
three  hours,  and  there  by  force  accomplished 
an  act  of  sexual  Intercourse  with  her;  tliat 
this  was  about  November  22d. 

T.  J.  McCoy  testified  that  the  prosecutrix 
worked  two  or  three  months  at  his  hotel,  and 
he  remembered  the  defendant  having  been 
there  two  or  three  times,  and  one  time  the 
defendant  went  back  to  the  kitchen  and  vis- 
ited the  prosecutrix;  that  be  remained  there 
until  about  10:30  p.  m.;  that  witness  went 
to  the  kitchen  several  times  while  he  was 
there  and  noticed  nothing  unusual;  that  they 
were  laughing  and  talking,  and  seemed  to 
be  in  a  good  humor. 

Mrs.  McCoy  testified  that  she  remembered 
the  night  that  the  defendant  talked  to  the 
prosecutrix  in  the  hotel  kitchen;  that  she 
was  In  there  four  or  five  times  during  the 
time  the  defendant  was  there;  that  nothing 
unusual  was  apparent;  that  the  light  was 
burning  and  the  shades  up  and  the  doors 
were  all  open. 

F.  M.  Irion  testified  that  he  was  the  fa- 
ther of  the  prosecutrix,  and  that  she  was  16 
years  old  In  August,  1912;  that  her  conduct 
had  been  good  so  far  as  he  knew. 

When  the  state  rested,  the  defendant  mov- 
ed the  court  to  require  the  state  to  elect 
which  one  of  the  three  alleged  occurrences 
testified  to  by  the  prosecutrix  it  relies  on  for 
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a  convlctloii.     The  motion  was  OTermled, 
and  an  ezcepdon  merved. 

In  support  of  the  defense  that  the  proseca- 
tilz  was  not  at  the  time  of  previous  chaste 
and  virtuous  character,  two  physicians  were 
called,  who  testified  that  as  medical  experts 
they  would  state  that  sexual  Intercourse  with 
a  virgin  between  the  age  of  16  and  18  years 
twice  within  30  minutes  would  produce  a 
hemorrhage  caused  from  the  rupture  of  the 
hymen;  that  the  hemorrhage  would  Ukely  he 
so  extensive  that  the  nnder  garments  woold 
be  discolored. 

S.  A.  Townsend  testified  that  In  a  conversa- 
tion with  the  prosecutrix  at  a  dance  he  made 
some  passes  towards  her,  and  she  said,  "Well, 
if  we  were  outside  yon  could  have  what  you 
want ;"  that  he  also  heard  her  tell  a  Mr.  Wil- 
son at  this  same  dance  to  meet  her  and  her 
sister  at  a  certain  place,  and  that  be  could 
have  his  own  way;  that  on  a  later  occasion 
he  saw  Wilson  with  the  prosecutrix  and  her 
sister  at  a  dance  at  Porter's  place,  and  saw 
them  returning  the  next  morning  about  8 
o'clock. 

Gertrude  Irion  testified  that  she  was  a 
stepsister  of  the  prosecutrix;  that  on  the 
morning  after  the  wrestling  match  the  prose- 
cutrix told  her  that  she  had  gone  to  see  some 
friends  the  night  before;  that  she  later  told 
her  that  she  was  out  vrith  the  defendant  that 
night,  bnt  on  neither  occasion  did  she  men- 
tion that  the  defendant  had  r^ped  her.  The 
errors  assigned  and  argued  are,  in  substance, 
that  the  verdict  Is  contrary  to  law  and  to  the 
evidence;  that  the  court  erred  in  its  rulings 
on  questions  of  evidence,  and  In  refusing  re- 
quested Instructions,  and  in  giving  Instruc- 
ttons  excepted  to;  and  that  the  court  erred 
In  refusing  to  require  the  state  to  elect  on 
which  one  of  the  three  criminal  acts  sworn 
to  by  the  prosecutrix  the  state  would  rely 
and  against  which  the  defendant  would  be 
required  to  defend 

Of  the  various  errors  assigned  for  a  re- 
versal of  the  judgment,  we  deem  It  necessary 
to  consider  only  the  last.  It  has  been  held 
by  this  court  that.  In  a  prosecution  for  stat- 
utory rape,  evidence  is  admissible  of  sexual 
acts  between  the  prosecutrix  and  the  defend- 
ant prior  to  and  subsequent  to  the  one  charg- 
ed and  relied  upon  for  a  conviction,  to  show 
the  relation  and  familiarity  of  the  parties, 
and  as  tending  to  corroborate  the  testimony 
of  the  prosecutrix  as  to  the  particular  act 
relied  on  for  conviction.  Morris  v.  State,  9 
Okl.  Cr.  241,  131  Pac.  731.  However,  where 
evidence  of  acts  of  Intercourse  between  the 
prosecutrix  and  the  defendant  other  than 
that  relied  on  for  a  conviction  has  been  ad- 
mitted. It  is  the  duty  of  the  court  upon  mo- 
tion of  the  defendant  to  require  the  state  to 
elect  upon  which  particular  act  the  state  will 
rely  for  a  conviction,  and,  in  the  charge 
of  the  court,  the  jury  should  be  restricted 


to  the  consideration  of  the  act  the  state  electa 
and  relies  on  for  a  conviction,  and  the  pur- 
pose of  evidence  of  acts  other  than  the  one 
relied  on  should  be  prc^erly  explained 
therein. 

Here  the  prosecutrix  testified  to  three  sep- 
arate and  distinct  offenses,  either  one  of 
which  would  support  the  charge  in  the  in- 
formation, and  the  defendant  could  be  tried 
for  either,  and  separately  for  each  of  them. 
Under  the  ruling  of  the  court  refusing  to  re- 
quire the  state  to  elect,  and  nnder  the  charge 
of  the  court  in  this  case,  a  verdict  of  guilty 
could  have  been  rendered,  although  no  two 
jurors  were  convinced  beyond  a  reasonable 
doubt,  or  at  all,  of  the  truth  of  the  charge  as 
to  any  one  of  these  separate  offenses.  In 
this  class  of  cases,  as  well  as  In  any  other, 
the  state  must  rely  on  a  specific  offense;  and 
the  conviction.  If  one  is  had,  must  depend 
upon  the  evidence  of  that  offense  alone. 
Other  incidents  are  important  only  as  tending 
to  prove  the  one  specific  offense,  for  the  al- 
leged commission  of  which  the  defendant  la 
on  trial. 

It  follows  that  the  trial  court  committed 
prejudicial  error  In  overruling  the  defend- 
ant's motion  to  require  the  state  to  elect 
I'he  judgment  Is  therefore  reversed.  The  su- 
perior court  of  Caster  county  having  been 
abolished,  the  cause  Is  remanded  to  the  dis- 
trict court  of  said  county. 

FUBMAN  and  ARMSTBONG,  JJ.,  concur. 


(M  Oki.  S78) 
UNION  ACCIDENT  CO.  t.  WILLIS. 
(No.  3558.) 

(Supreme  Coart  of  Oklahoma.    Jan.  12,  1016.) 

(Svllabu*  by  the  Court.) 

1.  InsDBANCE    (5   645*) — Accident   Polict— 

S^XCEPTED  OaUSB— PLKADINO  AND  PbOOF. 

Where^  in  an  action  on  a  policy  of  accident 
insarance,  it  is  claimed  that  death  was  due  to 
one  of  the  causes  excepted  from  the  operation 
of  the  policy,  it  is  for  the  insurer  to  plead  and 
prove  such  fact. 

[EM.  Note. — For  other  eases,  see  Insurance, 
Cent  Dig.  ff  1664,  1632-1644;  Dec.  Dig.  | 
645.*] 

2.  iNSUBAirci  ({  464*)— Aocideht  Fouot— In- 
tentional Injubt. 

A  policy  of  insurance,  which  provides  that 
indemnity  shall  not  be  payable  for  Injuries  fatal 
or  otherwise,  intentionally  inflicted  upon  the  in- 
sured by  himself  or  some  other  person,  does  not 
exclude  a  recovery  where  the  insured  dies  from 
a  fracture  of  the  skull  caused  by  a  fall  on  a  hard 
pavement,  the  result  of  a  blow  in  the  face  struck 
by  the  fist  of  another,  where  the  blow  but  not 
the  fatal  result  was  intentionally  inflicted. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  {  1184 ;   Dec.  Dig.  |  464.*] 
8.  iNSVBANcx  (\  464*)— Accident  Insubancx 
— "Intkntionallt  Inixictbd." 

The  death  of  the  insured  not  having  been 
Intended  by  bis  assailant,  and  being  an  unfore- 
seen and  unusual  result  of  the  blow  struck,  the 
insurer  is  not  relieved  of  liability  "on  account  Of 
the  fact  that  the  blow  itself  was  intentionally 
Inflicted.    The  words  "intentionally  inflicted,"  as 
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used  in  tiie  poUc7,  ihould  be  constrvied  to  refer 
to  the  fatal  injuries  resulting  from  the  fall,  and 
not  to  the  blow. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1184 ;    Dec.  Dig.  {  464.»] 

4.  INSUR^NCK   ({   146*)  —  POUCT  —  CONSTEUC- 
TION. 

If  a  poVL<j  is  so  drawn  as  to  require  inter- 
pretation, and  to  be  fairly  susceptible  of  two 
different  constructions,  the  one  wul  be  adopted 
that  la  moat  favorable  to  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  St  292,  294-298 ;    Dec  Dig.  {  146.*] 

(Additional  Syllabitt  by  Ediiorial  Staff.) 

5.  Inbxtbance  (J  466*) — Conbtkuotioii  o»  PoIc 

ICY— "EXTESNAL,     VIOLENT,     AND    AOOIDKK- 

TAi.  Means"— "Accidental." 

An  injary  intentionally  inflicted  by  another 
upon  the  insured,  and  without  the  foreknowledge 
or  connivance  oi  the  insured,  is  an  injury  in- 
flicted through  "external,  Tioleut,  and  accidental 
means."  An  injury  is  "accidental,"  within  the 
meaning  of  an  insurance  policy,  although  it  is 
inflicted  intentionally  and  maliciously  by  one 
not  the  agent  of  the  insured,  if  unintentional  on 
the  pert  of  the  insured. 

[BJd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1166-1169 ;   Dec.  Dig.  {  455.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accident;  External, 
Violent,  and  Accidental  Means.] 

Commissioners'  Opinion,  Division  Number 
1.  Error  from  Superior  Court,  Muslcogee 
County ;   Farrar  L.  McCain,  Judge. 

Action  by  Mary  Willis,  an  Infant,  by  l»er 
guardian,  W.  P.  Donnell,  against  the  Union 
Accident  Company,  a  corporation.  Judgment 
tor  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Baker,  Pursel,  GaVin  &  Leltb  and  O.  A. 
Mountjoy,  all  of  Muskogee,  for  plaintiff  in 
error.  Amote  &  Rogers,  of  McAlester,  and 
Charles  A.  Cook,  of  Muskogee,  for  defendant 
In  error. 

SHARP,  O.  Between  the  hours  of  8  and  9 
o'clock  on  the  evening  of  December  10,  1909, 
the  insured,  Riley  W.  Willis,  while  walking 
along  the  street  in  the  dty  of  Ardmore,  was 
knocked  down  by  a  blow  in  the  face  struck 
by  one  Ernest  Keys.  Striking  the  pavement, 
the  Insured  sustained  a  fracture  of  the  skull, 
resulting  in  his  death.  The  action  against 
the  defendant  is  brought  by  the  guardian  of 
the  beneficiary,  and  is  to  recover  on  a  cer- 
tain accident  policy  issued  on  the  life  of  said 
Riley  W.  Wlllla 

[1]  The  defense  in  this  court  Is  predicated 
upon  two  certain  provisions  of  the  policy, 
which,  it  18  claimed,  exempt  it  from  any  11a- 
bUity,  namely: 

(1)  "In  the  event  that  the  insured,  while  this 
policy  is  in  force,  shall  sustain  personal  bodily 
injury,  which  is  effected  directly  and  independ- 
ently from  all  other  causes  through  external,  vio- 
lent and  purely  accidental  means,  and  which  in- 
jury causes,  at  once  (within  24  hours).  •  *  • 
For  loss  of  life  four  hundred  dollars  (the  princi- 
pal sum  of  this  policy)." 

(2)  "Indemnity  shall  not  be  payable  for  in- 
juries fatal  or  otherwise  intentionally  Inflicted 
upon  the  insured  by  himself  or  some  other  per- 
son."     t 


We  "fall  to  find,  however,  that  the  former 
provision  of  the  policy  was  availed  of  by  the 
insurer  as  a  defense  in  the  trial  court.  It 
is  a  rule  well  supported  by  authority,  and 
based  upon  sound  principle,  that,  where  death 
or  Injury  has  resulted  from  one  of  the  except- 
ed causes  enumerated  in  the  policy,  the  onus 
both  of  averment  and  proof  In  such  regard 
rests  upon  the  insurer.  Vernon  v.  Iowa 
State  Traveling  Men's  Ass'n,  158  Iowa,  597, 
J38  N.  W.  696 ;  Anthony  v.  Mercantile  Mutu- 
al Aca  Ass'n,  162  Mass.  354,  38  N.  E.  973, 
26  L.  R.  A.  406,  44  Am.  St  Rep.  367;  Rail- 
way Officials'  &  Employes'  Aca  Ass'n  v. 
Drummond,  56  Neb.  235,  76  N.  W.  662;  Ste- 
vens V.  Cont  Casualty  Co.,  12  N.  D.  463,  07 
N.  W.  862 ;  Standard  Life  &  Ace.  Ins.  Co.  v. 
Jones,  94  Ala.  434,  10  South.  530;  Cronkhlte 
V.  Travelers'  Ins.  Co.,  75  Wla  116,  43  N.  W. 
731,  17  Am.  St  Rep.  184;  Home  Benefit 
Ass'n  V.  Sargent,  142  U.  S.  691,  12  Sup.  Ct 
332,  85  L.  Ed.  1160;  Accident  &  Employer's 
Liability  Insurance,  Fuller,  pp.  100-102.  Fur- 
ther consideration  need  not  therefore  be 
given  this  defense. 

[2, 3, 1]  In  the  absence  of  any  provision  to 
the  contrary,  a  policy  insuring  against  death 
effected  through  "external,  violent  and  ac- 
cidental means,"  an  injury  inflicted  Inten- 
tionally by  another  upon  the  Insured,  but 
without  the  foreknowledge  or  connivance  of 
the  insured,  is  within  the  terms  of  the  policy 
rendering  the  company  liable.  If  the  Injury 
is  not  brought  about  by  the  agency  of  the' 
insured,  and  if  it  Is  not  anticipated  by  him, 
it  is  none  the  less  accidental  as  far  as  he  is 
concerned,  although  it  may  be  inflicted  with 
malice  and  premeditation  by  the  other  par- 
ty; the  great  weight  of  authority  being  that 
an  injury  intentionally  inflicted  upon  the 
insured  by  another  Is  accidental,  if  it  is  un- 
intentional on  the  part  of  the  insured.  As  a 
protection  against  this  class  of  Uabllltr,  a 
clause  Is  frequently  Inserted  In  policies  of 
accident  insurance,  specifying  that  the  policy 
shall  not  cover  Injuries,  fatal  or  otherwise, 
intentionally  inflicted  upon  the  Insured  by 
himself  or  some  other  person.  Ordinarily, 
where  a  policy  expressly  so  provides.  It  is 
not  necessary  that  the  Insured  should  take 
part  In  the  Intent  of  such  third  person,  In 
order  to  make  the  exception  operative,  and 
relieve  the  company  from  Its  UablUty.  The 
policy,  in  such  cases,  becomes  one  of  limited 
Indemnity  as  contradistinguished  from  that 
of  general  indemnity.  It  Is  shown  that  the 
blow  sustained  by  the  Insured  was  intention- 
ally inflicted.  The  testimony  as  to  the  origin 
of  the  trouble  between  Keys  and  the  Insured 
Is  conflicting.  That  of  plaintiff  tends  to 
show  that  the  insured  was  sober  and  was  not 
the  aggressor  in  the  difficulty;  while  the  de- 
fendant's testimony  tends  to  establish  that  the 
insured  was  drunk  at  the  time,  ran  into  Keys, 
and  first  struck  him.  There  is  nothing  In 
the  testimony  that  tends  to  distinguish  tha 
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difficulty  from  an  ordinary  flat  fight  where 
but  two  or  three  blows  were  passed,  except 
In  the  fatal  consequences  that  attended  it 
Keys  and  two  companions  met  Willis  and  an- 
other Indian  on  Caddo  street  near  one  of  the 
main  business  comers  of  the  city.  The  for- 
mer did  not  know  WlUls  at  the  time,  and, 
whatever  may  have  provoked  the  difficulty, 
there  ia  no  room  for  beUef  that  the  injuries 
sustained  by  Willis  were  intended  by  Keys. 
At  the  time  Keys,  who  was  a  young  man« 
weighing  but  133  pounds,  though  right  hand- 
ed, was  unable  to  use  his  right  hand  on  ac- 
count of  a  broken  bone,  and  struck  the  insur- 
ed, who  was  a  heavier  man,  with  his  left 
flst  The  blow  knocked  the  Insured  back- 
ward on  the  slanting  pavement,  with  the  re- 
sult that  his  head  struck  the  pavement,  frac- 
turing his  skull  and  causing  death.  Keys 
did  not  know  until  the  morning  following 
that  Willis  had  died  as  a  result  of  the  falL 
It  is  not  even  claimed  that  Keys  intended 
the  result  that,  followed,  but  it  is  insisted 
that,  having  struck  Willis  intentionally,  a 
recovery  cannot  be  had  on  account  of  the 
last-mentioned  provision  of  the  policy.  We 
do  not  think  so.  As  we  have  seen,  the  insur- 
ed's death  was  acddentaL  The  injury  which 
resulted  fatally  was  not  intentionally  in- 
flicted by  Keys.  The  case  differs  materially 
from  the  great  majority  of  the  reported  cases. 
Had  Keys  had  in  his  hand  a  deadly  weapon, 
the  use  of  which  was  reasonably  calculated 
to  produce  death,  and  in  fact  did  so,  a  differ- 
ent question  would  be  presented.  No  motive 
for  killing  the  latter  Is  shown  to  have  exist- 
ed, and  the  means  used  indicates  only  an  in- 
tention to  strike  the  Insured.  The  result  was 
unforeseen  and  unusual,  and  not  such  as 
would  ordinarily  follow  a  blow  with  the  flst 
It  was  not  the  logical  result  of  a  deliberate 
act,  and  could  not  reasonably  have  been  an- 
ticipated by  Keys,  and  he  cannot  be  charged 
with  a  design  of  producing  It  It  was  the  re- 
sult of  fortuitous  circumstances. 

In  Richards  v.  Travelers'  Ins.  Co.,  89  Cal. 
170,  26  Pac.  762,  23  Am.  St  Rep.  455,  the 
policy  exempted  against  liability  where  death 
was  the  result  of  design  on  the  part  of  the 
insured  or  any  other  person.  The  court  In- 
structed the  Jury  that: 

"If  the  death  of  Phillip  Richards  was  caused 
by  a  blow  dealt  him  by  H.  J.  Dassonville,  or 
some  other  person,  that  wonld  not  prevent  plain- 
tiffs from  recovering  in  this  action,  if  you  be- 
lieve from  the  evidence  that,  when  Dassonville 
or  some  other  person  inflicted  such  blow,  he  did 
not  mean  to  kill  said  Phillip  Richards." 

The  giving  of  the  Instruction  was  sustain- 
ed. It  was  said  by  the  court  that  there  were 
circumstances  in  evidence  tending  to  show 
that,  if  Dassonville  did  give  the  blow  which 
resulted  afterwards  in  the  death  of  the  de- 
ceased (by  a  fall  from  an  elevated  sidewalk), 
he  did  not  intend  such  result,  and  It  would 
not  be  a  correct  construction  of  the  clause  of 
the  policy  under  review  to  say  that  it  in- 
cludes every  case  where  a  blow,  not  intended 


to  kill,  unfortunately  and  undesignedly  pro- 
duces death. 

In  Travelers'  Protective  Ass'n  v.  Well,  40 
Tex.  Civ.  App.  629,  91  S.  W.  886,  the  action 
was  to  recover  for  the  loss  of  an  eye.  It 
was  complained  by  the  appellant  that  the 
trial  court  erred  in  charging,  in  effect,  that, 
If  the  assailant  did  not  Intend  the  particular 
injury,  plaintiff  was  entitled  to  recover,  and 
it  was  insisted  that  a  verdict  should  have 
been  directed  for  the  defendant  Sustaining 
the  contention,  it  was  said  by  the  court: 

"We  do  not  undertake  to  say  that  consequenc- 
es might  not  follow  such  a  blow,  of  a  character 
BO  unusual  and  so  apparently  unrelated  tp  the 
act,  as  to  exclude  the  idea  that  they  were  includ- 
ed within  the  general  intention  to  inflict  injury." 

The  court  then  proceeds  to  distinguish  be- 
tween the  facts  there  presented  and  those  in 
Richards  v.  Travelers'  Ins.  Co.,  supra,  and 
further  says: 

"Bnt  under  the  facts  of  this  case  we  are  of 
opinion  there  is  no  room  for  controversy.  We 
have  a  blow  of  the  fist,  struck  by  an  adult  man 
actuated  by  the  anger  and  passion  naturally 
resulting  from  his  supposed  provocation ;  a 
blow  struck  in  the  eye,  according  to  plaintiff's 
own  statement  The  force  was  sufficient  to 
knock  him  down,  and  the  injury  to  the  eye  was 
due  to  the  blow  and  not  to  the  fall.  We  think 
the  injury  to  the  eye  falls  clearly  within  the 
general  purpose  to  injure,  and  that  it  did  not 
devolve  on  the  defendant  to  show  that  Innes  had 
a  specific  intention  to  inflict  the  particular  char- 
acter of  injury  which  might  flow  from  the  as- 
sault." 

In  Utter  v.  Travelers'  Ins.  Co.,  65  Mich. 
545,  32  N.  W.  812,  8  Am.  St  Rep.  913,  a  pro- 
vision of  the  policy  excepted  from  recovery 
for  death  or  per8<mal  Injury,  the  result  of 
design,  either  on  the  part  of  the  Insured  or 
any  other  person.  The  insured  was  shot  by 
an  officer ;  bnt  there  was  some  evidence  tend- 
ing to  show  that  the  officer  did  not  know  it 
was  the  insured  at  whom  he  shot,  and  that 
he  did  not  intend  to  till  the  insured.  It  ia 
said  in  the  opinion: 

"It  seems  to  me  that  the  design  intended  by 
the  terms  of  this  policy  must  be  the  design  that 
intended  the  actual  result  accomplished,  and 
not  the  design  of  the  act  itself,  which  act  re- 
sulted in  the  killing  of  one  contrary  to  the  de- 
sign of  the  act  If,  when  Berry  fired  this  shot 
be  did  not  know  the  man  he  fired  at  was  Utter, 
and  did  not  intend  to  kill  Utter,  it  cannot  be 
said  that  Utter  lost  his  life  by  the  design  of 
Berry." 

In  Orr  v.  Travelers'  Ins.  Co.,  120  Ala.  647, 
24  South.  997,  after  quoting  from  the  opinion 
in  Utter  v.  Travelers'  Ins.  Co.,  the  court  an- 
nounced the  principle  stated  to  be  correct 
In  Travelers'  Protective  Ass'n  v.  Fawcett 
(Ind.  App.)  104  N.  £.  991,  the  insurer  defend- 
ed under  a  paragraph  in  the  policy  denying 
a  recovery  where  the  insured  came  to  his 
death  as  the  result  of  an  injury  Intentionally 
Infilcted  by  another.  In  that  case  the  un- 
controverted  evidence  showed  that  the  assail- 
ant, a  bank  robber,  discharged  several  shots 
from  revolvers  Into  a  group  of  four  men 
huddled  together  In  front  of  a  vault  in  the 
bank.  The  company  relied  ui)on  the  pre- 
sumption that  a  person  Intends  the  usual  and 
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ordinary  consequences  of  his  act;  that,  rely- 
ing upon  this  presumption,  the  usual  and 
ordinary  consequences  of  such  an  act  ■tvould 
be  to  kill  or  injure  some  one  or  more  of  them ; 
and  that,  as  there  was  no  evidence  tending 
to  overcome  the  presumption,  it  mast  pre- 
vail and  be  sufficient  to  establish  the  fact 
that  the  robber  intentionally  killed  the  in- 
sured. The  Judgment,  however,  of  the  trial 
court  was  affirmed,  and  in  the  course  of  the 
opinion  the  following  language  was  used: 

"The  question  arises  under  a  contract  by 
which  it  was  stipulated  that  the  association 
should  not  be  liable  on  account  of  injuries  in- 
tentionally inflicted  on  the  assured  by  any  other 
person.  'Intentional  injuries'  inflicted  on  the 
assured  by  some  other  person,  within  the 'mean- 
ing of  this  contract,  refers  to  injuries  which  the 
other  person  actually  directed  against  the  in- 
sured and  intended  to  inflict  npon  him.  The 
parties  contracted  with  reference  to  the  actual 
intention  of  the  person  inflicting  the  injury, 
rather  than  such  an  intention  as  the  law  pre- 
sumes as  against  a  wrongdoer.  *  *  *  In  such 
a  case,  if  an  act  is  shown  which  would  naturally 
and  reasonably  result  in  injury  to  some  one  of 
several  persons,  it  may  be  presumed  that  the  au- 
thor of  the  act  Intended  to  injure  some  one ;  but 
it  cannot  be  presumed,  as  against  any  one  except 
the  author  of  tbe  act,  that  he  intended  the  in- 
jury for  the  particular  person  who  received  it." 

The  court  then  cites  Utter  v.  Travelers' 
Ins.  Co.,  and  approves  the  principle  an- 
nounced therein,  though  expressing  a  doubt 
as  to  the  application  to  the  state  of  facts 
shown  to  exist  In  the  Utter  Case. 

Discussing  the  question  of  accidents  and 
risks  excepted  in  accident  insurance,  it  is 
said  in  1  Cyc.  257,  that  intentional  injuries 
inflicted  on  the  person  of  insured  are  usual- 
ly considered  "accidental,"  and  as  coming 
within  tbe  proviso  that  the  insurance  shall 
extend  to  injuries  sustained  through  "exter- 
nal, violent  and  accidental  means,"  but  that, 
where  the  policy  provides  ttiat  it  shall  not 
extend  to  injuries  or  death  resulting  from 
"intentional  injuries  Inflicted  by  the  insured 
or  any  other  person,"  such  provision  Is  valid 
and  binding,  and  no  recovery  can  be  had  for 
injuries  or  death  so  inflicted.  It  is  farther 
said,  in  discussing  the  question  of  intent,  that 
the  existence  of  an  intent  on  the  part  of  tbe 
person  inflicting  the  injury  is  necessary,  and 
this  intent  must  be  to  inflict  the  injury  ac- 
taally  inflicted.  See,  also,  Corpus  Juris,  vol. 
1,  p.  442;  Railway  Officials'  &  Employes' 
Ace.  Asa'n  v.  Drummond,  56  Neb.  235,  76  N. 
W.  562;  Gaynor  v.  Travelers'  Ins.  Co.,  12 
Ga.  App.  601,  77  S.  B.  1072. 

The  death  of  the  insured  not  having  been 
Intended  by  Keys,  and  being  an  unforeseen 
and  unusual  result  of  tbe  blow  struck,  the  in- 
surer is  not  relieved  of  liability  on  account 
of  the  faqt  that  the  blow  Itself  was  intention- 
ally inflicted.  The  words  "intentionally  in- 
flicted" in  this  case  should  be  construed  to 
refer  to  the  fatal  injuries  resulting  from  tbe 
fall,  and  not  to  the  blow. 

[4]  Where  the  meaning  of  a  policy  of  in- 
surance is  ambiguous,  or  so  drawn  as  to  be 


fairly  susceptible  of  different  constructions, 
it  will  be  construed  strictly  against  the  in- 
surer, and  that  construction  adopted  which  is 
most  favorable  to  the  insured.  Taylor  v.  Ins. 
Co.  of  North  America,  25  Okl.  92,  105  Pac. 
354,  138  Am.  St  Rep.  906 ;  Capital  Fire  Ins. 
Co.  V.  Carroll,  26  Okl.  286,  109  Pac.  635; 
Southern  Surety  Co.  ▼.  l^ler  &  Simpson,  30 
Okl.  116,  120  Pic.  986;  Standard  Accident 
Ins.  Co.  V.  Hite,  Adm'r,  37  Okl.  305,  132  Pac. 
333,  46  L.  R.  A.  (N.  S.)  986.  Also,  when,  a 
stipulation  or  exception  to  a  policy  of  insur- 
ance emanating  from  the  insurer  is  capable 
of  two  meanings,  tbe  one  is  to  be  adopted 
which  is  the  most  favorable  to  the  insured. 
May  on  Insurance,  |{  174,  175;  Janneck  v. 
Metropolitan  Life  Ins.  Co.,  162  N.  Y.  674.  57 
N.  B.  182 ;  Forest  City  Ins.  Co.  v.  Hardesty, 
182  111.  39,  66  N.  E.  139,  74  Am.  St  Rep.  161 ; 
Thompson  v.  Phenix  Ins.  Co.,  186  U.  S.  287, 
297,  10  Sup.  Ct  1019,  84  L.  Ed.  408;  Allen 
V,  InB.  Co.,  85  N.  Y.  473 ;  Utter  v.  Travelers' 
Ins.  Co.,  66  Mich.  645,  82  N.  W.  812,  8  Am. 
St  Rep.  913;  Massachusetts  Benefit  Life 
Ass'n  V.  Robinson,  104  Ga.  256,  30  S.  E.  918, 
42  li.  R.  A.  261. 

Tbe  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.    Adopted  in  whole. 

(46  Okl.  ai) 
VICK  ▼.  VICK.    (No.  8827.) 
(Supreme  Court  of  Oklahoma.    Dec.  22,  1914. 
Rehearing  Denied  Jan.  26,  1915.) 

(Svllabut  by  the  Court.) 

Divorce  ({  240*)— Aumoc«t— Amottnt. 

Evidence  examined,  and  held,  that  the  ali- 
mony awarded  by  the  court  is  not  shown  to  be 
excessive. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  a  675-678,  680;   Dec,  Dig.  j  240.*] 

Error  from  District  Court  Muskogee  Coun- 
ty ;   R.  C.  Allen,  Judge. 

Action  by  P.  M.  Vick  against  Annie  Vick. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Affirmed. 

Edward  Curd,  Jr.,  of  Muskogee,  for  plain- 
tiff in  error.  G.  W.  P.  Brown  and  R.  Emmett 
Stewart,  both  of  Muskogee,  for  defendant  in 
error. 

PER  CURIAM.  On  March  8,  1911,  P.  M. 
Vick,  plaintiff  in  error,  sued  Annie  M.  Vick, 
defendant  in  error.  In  the  district  court  of 
Muskogee  county,  for  divorce.  On  December 
13,  1911,  she  appeared  and  filed  her  amended 
answer  and  cross-petition,  alleging  cruel  and 
inhuman  treatment  and  adultery  on  the  part 
of  plaintiff,  and  praying  for  divorce  and  per- 
manent alimony,  for  the  custody  of  the  three 
minor  children,  and  for  attorney's  fees.  Aft- 
er reply,  in  effect  a  general  denial  of  the  alle- 
gations set  forth  in  the  cross-petition,  there 
was  trial  to  the  court  and  Judgment  for  de- 
fendant decreeing  her  a  divorce  pursuant  to 
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the  prayer  of  her  cross-petttlon  and  award- 
ing her  the  care  and  custody  of  the  children. 
As  permanent  alimony  she  was  decreed  lot  14 
of  block  .8  of  the  city  of  Muskogee,  together 
with  the  improvements  thereon;  also  the 
household  and  kitchen  furniture  therein  and 
^100  per  month.  The  decree  fixed  a  specific 
lien  on  all  property  of  plaintiff,  both  real  and 
personal,  for  the  payment  of  the  alimony. 
After  motion  for  a  new  trial  filed  and  over- 
ruled, plaintiff  brings  the  case  here,  and  as- 
signs that  the  court  erred  in  that  part  of  the 
decree  fixing  alimony,  because,  he  says,  the 
same  is  unreasonable  and  excessive.  The 
evidence  discloses  that  t>oth  parties  are  ne- 
groes. They  were  married  in  Mississippi  in 
1884,  and  15  children  were  born  of  the  mar- 
riage of  whom  S  are  minors.  Plaintiff  is  a 
"bootlegger,"  and  lives  in  Muskogee  with  his 
mistress.  There  he  bought  lot  14  in  block  8, 
and  built  a  brick  house  thereon,  furnished  it 
well,  and  therein  supports  her  in  comparative 
ease  in  open  and  notorious  adultery,  and, 
until  otherwise  decreed,  he  there  also  main- 
tained the  3  minor  children.  His  income 
from  illegal  tralBc  in  whisky  la  considerable. 
His  daughter  testified  that  it  was  some  |100 
or  $200  per  day,  which  is  not  denied.  His 
wife  is  45  years  old,  and  was  told  by  him 
that  she  was  unfit  for  further  service.  She 
takes  in  washing  for  a  living.  The  evidence 
discloses  that  he  has  accumulated  considera- 
ble property,  which  in  his  brief  he  admits  to 
be  worth  some  $6,000.  He  owes  about  $800. 
The  statute  provides  (Rev.  Laws  1910,  { 
4969)  that  alimony  "»  »  »  may  be  al- 
lowed to  her  in  real  or  personal  property, 
or  both,  or  by  decreeing  to  her  such  sum  of 
money,  payable  either  in  gross  or  in  install- 
ments, as  the  court  may  deem  Just  and  equi- 
table." 

As  the  adequacy  or  excessiveness  of  an  al- 
lowance of  permanent  alimony  depends  large- 
ly upon  the  circumstances  of  each  particular 
cade,  we  cannot  say  that  this  allowance, 
which  decrees  from  out  the  estate  of  plaintiff 
alimony  in  a  lot  of  unascertained  value,  with 
a  brick  house  thereon  worth  $1,100,  together 
with  the  household  and  kitchen  furniture,  is 
excessive.  Nor  can  we  say  tliat  the  further 
allowance  of  $100  is  excessive,  in  view  of 
plaintiffs  income. 

Atllrmed-  All  the  Justices  concur,  except 
KANE,  C.  J-,  absent  and  not  participating. 


(»3  Kan.  753) 
MILBOURNB  v.  KELLET.    (No.  19123.) 
(Supreme  Court  of  Kansas.     Jan.  9,  1916.) 

(Byllahu*  by  the  Court.) 

1.  CoNSTiTtrTiowAL  LAW  «  107*)  —  Vested 
Rights— Limitation  of  Actions. 

It  is  within  the  power  of  the  I^egislature  to 
aihend  a  statute  of  limitation  by  ahortening  the 
time  in  which  an  existing  cause  of  action  may  be 
barred,  provided  a  reasonable  time  is  given  for 


the  commencement  of  an  action  before  the  bar 
takes  effect. 

[Ed.  Note. — For  other  cases,  see  C!onstitiitional 
Law,  Cent.  Dig.  {S  246-251;   Dec  Dig.  f  lOT.'j 

2.  EXECTJTOKS  AND  Administbatobs  (i  225*)— 
Pbesbntation  or  Claim— Likitation  Pzki- 
OD — Statutes. 

In  an  action  to  establish  a  claim  against 
the  estate  of  a  decea8e<i  person  it  was  shown 
that  the  letters  of  administration  Issued  on  De- 
cember 10,  1910.  At  that  time  the  statute  (sec- 
tion 3516,  Gen.  Stat  1909),  allowed  three  years 
for  the  presentation  of  claims.  An  act  which 
took  effect  on  the  22d  day  of  May,  1911  (chap- 
ter 188,  Laws  1911),  reduced  the  time  to  two 
years,  with  a  provision  that  all  demands  not 
exhibited  within  two  years  shall  be  forever 
barred.  Although  the  plaintitF  had  18  months 
after  the  act  took  effect  in  which  he  might 
have  commenced  his  action,  his  claim  was  not 
exhibited  until  more  than  two  years  thereafter. 
Held,  that  be  was  allowed  a  reasonable  time 
to  pursue  his  remedy,  and  that  the  action  is 
barred  by  the  new  statute. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Admmistrators,  Ont.  Dig.  H  789-800,  802, 
803,  805 ;   Dec.  Dig.  {  225.»] 

3.  exectttobs  and  administbatobs  (s  225*) — 
Presentation  of  Glaiic—Limitatioms— Sus- 
pension. 

The  fact  that  the  claim  was  filed  in  the 
probate  court,  and  that  the  administrator  had 
knowledge  of  it  and  had  made  efforts  to  adjust 
and  settle  it,  will  not  suspend  the  statute  nor 
estop  the  adminiatrator  from  relying  upon  the 
bar  of  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |f  789-800,  802, 
803,  805 ;   Dec.  Dig.  S  225.*] 

4.  EXECUTOBB  AND  ADMINISTBATOBS    (8  225*)— 

Pbesentation  OF  CxjiJM.  —  Limitations  — 

Reasonable  Time. 

Nor  will  the  plaintiff  t>e  beard  to  say  that 
by  reason  of  such  acts  and  conduct  of  the  admin- 
istrator the  period  of  18  months  was  not  in 
this  case  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  H  789-800,  802, 
803,  805;   Dec.  Dig.  {  225.*] 

5.  EXECUTOBS  AMD  ADMINISTBATOBS  (1216*)— 

Action   aoainst  Administkatob— RiaHT— 

Services. 

No  cause  of  action  against  an  administrator 
in  his  official  capacity  can  be  based  upon  serv- 
ices rendered  him  in  the  administration  of  the 
estate.  Brown  v.  Quinton,  80.  Kan.  47,  102 
I'ac.  242,  25  L.  R.  A.  (N.  S.)  71,  18  Ann.  Cas. 
290. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Cent  Dig.  i  767;  Dec  Dig. 
i  216.*] 

Appeal  from  District  Court,  Marlon 
County. 

Action  by  F.  D.  MUboume  against  O.  W. 
Kelley,  administrator.  From  judgment  for 
defendant,  plaintiff  api>eal8.    Affirmed. 

W.  H.  Carpenter,  of  Marion,  and  Branlne 
&  Hart,  of  Newton,  for  appellant  C.  M. 
Clark,  of  Peabody,  and  Wm.  B.  Byera,  of 
Kansas  City,  Mo.,  for  appellee. 

PORTER,  J.  The  action  was  commenced  in 
the  probate  court  to  establish  a  claim  against 
the  estate  of  Thomas  Kelley,  deceased.  From 
an  order  disallowing  the  claim  an  appeal  was 
taken  to  the  district  court  where  pleadings 
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were  filed.  The  district  court  held  that  the 
action  was  barred  by  the  statute  of  limita- 
tion and  snstained  a  demurrer  to  the  iwtl- 
tioD.    From  tUs  ruling  the  plalntlQC  appeals. 

[1,t.  4]  The  letters  of  administration  is- 
sued on  December  10,  1910.  At  that  time  the 
statute  allowed  three  years  for  the  presenta- 
tion of  claims.  By  an  act  which  took  effect 
on  the  22d  day  of  May,  1911  (chapter  188, 
Laws  1911)  the  time  was  reduced  to  two 
years.  Section  4  of  the  new  act  provides 
that  all  demands  not  exhibited  within  two 
years  shall  be  forever  barred.  Section  11 
amends  section  3641,  Gen.  Stat  1909,  and 
provides  that: 

"No  executor  or  administrator,  after  havlog 
given  notice  of  his  appointment  as  provided  In 
this  act,  shall  be  held  to  answer  to  the  suit  of 
any  creditor  of  the  deceased  unless  It  be  com- 
menced within  two  years  from  the  time  of  his 
giving  bond." 

The  act  expressly  repeals  the  old  law  al- 
lowing three  years  In  which  to  present  claims. 
The  plaintiff's  claim  was  presented  and  notice 
served  upon  the  administrator  December  12, 
1912,  more  than  two  years  after  the  Issuance 
of  letters  and  the  giving  of  the  administra- 
tor's bond.  The  only  question  Is  whether  the 
two-year  statute  controls  in  this  action. 

The  plalntifTs  main  contention  Is  based 
upon  section  9037,  Gen.  Stat.  1909,  which 
fixes  the  rules  for  the  interpretation  of  stat- 
utes, and  which  provides  that  the  repeal  of 
a  statute  shall  not  "affect  any  right  which 
accrued,  any  duty  Imposed,  any  penalty  in- 
curred, nor  any  proceeding  commenced,  un- 
der or  by  virtue  of  the  statute  repealed." 
The  contention,  in  other  words.  Is  that  the 
administration  of  the  estate  was  a  "proceed- 
ing commenced,"  and  the  demand  of  the 
plaintiff  was  a  "right  accrued,"  under  the 
statute  repealed  by  the  act  of  1911.  Wheth- 
er or  not  the  administration  of  an  estate  may 
be  regarded  as  a  "proceeding  commenced"  it 
is  unnecessary  to  decide;  the  only  proceed- 
ing involved  in  this  action  is  plaintiff's  claim 
against  the  estate,  and  it  was  commenced  by 
the  service  of  the  notice  upon  the  adminis- 
trator under  the  provisions  of  section  91  of 
the  executor's  and  administrator's  act  and 
section  92  as  amended  by  the  act  of  1911. 
Hanson  v.  Towle,  Adm'r,  19  Kan.  273,  279; 
Clifton  V.  Meuser,  79  Kan.  655,  100  Pac.  845. 
From  the  time  notice  was  served  upon  the 
administrator  the  proceeding  has  been  an 
action  to  recover  upon  a  claim  against  the 
estate.  Manifestly,  when  the  appeal  was  tak- 
en to  the  district  court  from  the  order  dis- 
allowing the  claim,  the  whole  matter  of  the 
estate  was  not  brought  to  the  district  court ; 
nothing  was  appealed  except  this  proceeding 
against  the  estate,  and  since  It  was  not  a 
"proceeding  commenced"  under  the  repealed 
statute,  but  was  commenced  under  the  new 
statute,  the  latter  controls.  The  Legislature 
has  full  control  over  the  remedy  and  as  the 
new  statute  affects  the  remedy  only,  the  Leg- 
islature could,  without  violating  any  rights 
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of  the  plaintiff  or  of  other  parties  similarly 
situated,  reduce  the  period  in  which  claims 
may  be  filed  against  the  estates  of  decedents 
and  substitute  another  statute  of  limitation. 
In  Keith  V.  Keith,  26  Kan.  26,  it  was  held 
that  the  two-year  statute  of  limitations  in 
force  at  the  time  of  a  tax  sale  could  be  ex- 
tended to  five  years  by  the  Legislature  with- 
out being  open  to  the  objection  that  it  im- 
pairs the  obligation  of  contracts  In  violation 
of  the  Constitution  of  the  United  States.  In 
the  opinion  It  was  said : 

"The  rights  of  parties  in  respect  to  contracts 
are  liable  to  be  affected  in  many  ways  by  chang- 
es in  the  laws,  but  where  such  changes  belong 
merely  to  the  remedy,  or  to  matters  oi  evidence, 
such  changes  are  not  held  by  the  decisions  of  the 
courts  to  impair  the  obligation  of  the  contract. 
It  is  a  general  rule  that  the  state  has  complete 
control  over  the  remedies  which  it  offers  to  suit- 
ors in  its  courts,  and  therefore  we  think  the  Leg- 
islature, without  the  violation  of  any  constitu- 
tional right,  might  repeal  the  statute  of  limita- 
tion of  two  years,  and  substitute  a  new  one  of 
five  yean."     26  Kan.  40. 

The  statute  providing  rules  for  the  con- 
struction of  statutes  contains  no  provision 
for  the  saving  of  a  remedy  or  former  proce- 
dure. In  the  recent  case  of  Bowen  v.  Wil- 
son, 93  Kan.  861,  144  Fac.  251,  it  was  held 
that  there  is  no  vested  right  to  an  api)eal, 
and  that  the  Legislature  may  take  away  from 
a  defeated  party  the  privilege  before  the  ap- 
peal has  been  taken.  To  the  same  effect  see 
Coal  Co.  V.  Barber,  47  Kan.  29,  27  Pac.  114 ; 
Kansas  City  v.  Dore,  75  Kan.  23,  88  Pac.  539. 
The  plaintiff  cites  and  relies  largely  upon 
the  case  of  Sohn  v.  Waterson,  17  Wall.  596, 
21  L.  Ed.  737,  where  a  Kansas  statute  of  lim- 
itations was  construed  so  that  the  limitation 
was  held  to  commence  when  the.  cause  of  ac- 
tion is  first  subjected  to  the  operation  of  the 
statute,  unless  the  Legislature  has  otherwise 
provided.  The  opinion,  however,  distinctly 
recognises  three  different  modes  adopted  by 
the  courts  for  construing  such  statutes  in 
order  to  avoid  giving  to  the  literal  language 
an  effect  which  would  absolutely  bar  the 
cause  of  action  as  soon  as  the  statute  went 
into  effect.    In  the  opinion  It  was  said: 

"A  statute  of  limitations  may  undoubtedly 
have  effect  upon  actions  which  have  already  ac- 
crued as  well  as  upon  actions  which  accrue  aft- 
er its  passage.  Whether  it  does  so  or  not  will 
depend  upon  the  language  of  the  act,  and  the  ap- 
parent Intent  of  the  Legislature  to  be  gathered 
therefrom.  When  a  statute  declares  generally 
that  no  action,  or  no  action  of  a  certain  class, 
shall  be  brought,  except  within  a  certain  limited 
time  after  it  shall  have  accrued,  the  language  of 
the  statute  would  make  it  apply  to  past  actions 
as  well  as  to  those  arising  In  the  future.  But 
if  an  action  accrued  more  than  the  limited  time 
before  the  statute,  was  passed,  a  literal  inter- 
pretation of  the  statute  would  have  the  effect  of 
absolutely  barring  such  action  at  once.  It  will 
be  presumed  that  such  was  not  the  intent  of  the 
Legislature.  Such  an  intent  would  be  unconsti- 
tutional. To  avoid  such  a  result,  and  to  give 
the  statute  a  construction  that  will  enable  it  to 
stand,  courts  have  given  it  a  prospective  opera- 
tion. In  doing  this,  three  different  modes  have 
been  adopted  by  different  courts.  One  is  to 
make  the  statute  apply  only  to  causes  of  ac- 
tion arising  after  its  passage.    But  as  this  con- 
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Btruction  leaves  all  actions  existing  at  the  pas- 
sage of  the  act,  without  any  limitation  at  all 
(which,  it  is  presumed,  could  not  have  been 
intended),  another  rule  adopted  is  to  construe 
the  statute  as  applying  to  such  existing,  actions 
only  as  have  already  run  out  a  portion  of  the 
statutory  time,  but  which  still  have  a  reasonable 
time  left  for  prosecution  before  the  statutory 
time  expires — which  reasonable  time  is  to  be  es- 
timated by  the  court — leaving  all  other  actions 
accruing  prior  to  the  statute  unaffected  by  it. 
The  latter  rule  does  not  seem  to  be  founded 
on  any  better  principle  than  the  former.  It 
still  leaves  a  large  class  of  actions  entirely  un- 
provided with  any  limitation  whatever,  or,  as 
to  them,  is  unconstitutional,  and  is  a  more  ar- 
bitrary rule  than  the  first.  A  third  construction 
is  that  which  was  adopted  by  the  court  below 
in  this  case,  and  which  we  regard  as  much  more 
sound  than  either  of  the  others."  17  Wall.  599, 
21  L.  Ed.  737. 

The  second  of  these  three  recognized  rules 
or  methods  of  construction  had  already  re- 
ceived the  approval  of  the  same  court  in 
Ross  and  King  v.  Duval  et  al.,  13  Pet  45,  10 
L.  Bd.  51.  It  has  been  the  rule  followed  In 
this  state  from  the  earliest  decisions.  In 
Morton  t.  Sbarlcey,  McCahon,  113  (Dass.  Ed.) 
1  Kan.  535,  It  was  said,  "the  Legislature 
must  give  a  reasonable  time  to  bring  suits 
on  causes  of  action  which  are  not  barred  by 
the  existing  law  when  the  new  one  is  enact- 
ed" (syl.  4),  and  it  was  held  that  where  the 
act  falls  so  to  provide,  suit  may  be  brought 
within  a  reasonable  time  after  the  passage 
of  the  new  act  The  case  was  cited  with  ap- 
proval In  Sbepard  >.  Gibson,  88  Kan.  30S, 
306,  128  Pac.  371,  where  it  was  said  in  the 
opinion: 

"It  is  competent  however,  for  the  Legislature 
to  enact  a  statute  shortening  the  period  within 
which  an  action  for  the  enforcement  of  a  con- 
tract must  be  brought,  if  a  reasonable  time  is 
allowed  after  the  passage  of  the  act  in  which 
to  bring  an  action." 

It  is  settled  by  the  great  weight  of  author- 
ity, and  is  no  longer  disputed,  that  it  is 
wltbln  the  power  of  the  Legislature  to  amend 
a  statute  of  limitations  either  by  shortening 
or  extending  the  time  in  which  an  existing 
cause  of  action  may  be  barred,  provided  a 
reasonable  time  is  given  for  the  commence- 
ment of  an  action  before  the  bar  takes  effect 
In  Terry  ▼.  Anderson,  95  U.  S.  628,  page  633, 
24  L.  Ed.  365,  Chief  Justice  Walte  used  this 
language: 

"The  parties  to  a  contract  have  no  more  a 
vested  interest  in  a  particular  limitation  which 
has  been  fixed  than  they  have  in  an  unrestrict- 
ed right  to  sue.  They  have  no  more  a  vested 
interest  in  the  time  for  the  commencement  of 
an  action  than  they  have  in  the  form  of  the  ac- 
tion to  be  commenced;  and,  as  to  the  forma 
of  action  or  modes  of  remedy,  it  is  well  settled 
that  the  Legislature  may  change  them  at  its  dis- 
cretion, provided  adequate  means  of  enforcing 
the  right  remain." 

To  the  same  effect  see  •  Sansberry  y. 
Hughes,  174  Ind.  638,  92  N.  E.  783 ;  Cuibreth 
V.  Downing,  121  N.  G.  205,  28  S.  E.  294,  61 
Am.  St  Rep.  661 ;  Wooster  v.  Bateman,  126 
Iowa,  552,  102  N.  W.  521 ;  19  A.  &  E.  Encyc. 
of  L.  169. 


[3]  Certain  facts  are  alleged  In  the  peti- 
tion which  it  is  contended  estop  tbe  admiiis- 
trator  from  setting  up  the  bar  of  the  statute. 
It  is  stated  that  plaintiff's  claim  was  file<  in 
the  probate  court  in  January,  1911,  and  :bat 
the  administrator  had  knowledge  of  the 
claim,  and,  moreover,  that  the  parties  bad 
made  some  efforts  to  settle  it  It  bas  lieen 
held,  however,  that  no  action  of  the  admin- 
istrator can  suspend  the  statute,  nor  will 
any  promise  or  acknowledgment  of  a  daim 
by  him  have  that  effect  Collamore  v.  Wil- 
der, 19  Kan.  67;  Hanson  v.  Towle,  Adm'r,  19 
Kan.  273;  Clawson  v.  McCune's  Adm'r.  20 
Kan.  337;  ^Etna  Life  Ina.  Co.  t.  Swayze, 
Adm'x,  30  Kan.  118,  1  Pac.  36. 

[61  Two  causes  of  action  are  set  oat  in  tbe 
petition.  Tbe  second  is  for  services  rendered 
tbe  defendant  In  tbe  administration  of  the 
estate,  and  it  Is  urged  that  this  claim  was 
not  barred  by  any  statute.  Debts  and  obli- 
gations, however,  which  were  not  contracted 
by  the  decedent  cannot  be  made  the  basis  for 
a  claim  against  the  estate.  In  a  quite  sim- 
ilar case  (Brown  v.  Quinton,  80  Kan.  47,  102 
Pac.  242,  25  L.  R.  A.  [N.  S.]  71.  18  Ann.  Caa. 
290),  tbe  action  was  to  recover  for  tbe  serv- 
ices of  attorneys  employed  by  an  adminl»- 
tratrlz  In  proceedings  in  behalf  of  tbe  estate. 
It  was  held  that  tbe  defendant  was  liable 
personally,  but  not  in  her  official  character, 
and  that  no  cause  of  action  was  stated 
against  her  as  administratrix  or  against  tbe 
estate.  Manifestly,  tbe  same  principle  ap- 
plies here. 

It  follows  that  the  demurrer  to  tbe  petition 
was  rightly  sustained,  and  tbe  Judgm«!nt  is 
affirmed.    All  the  Justices  concurring. 


(93  Kan.  7S1) 

NORMAN  v.  BinXMAN  et  aL     (No.  19163.) 
(Supreme   Court   of   Kansas.     Jan.   9,   1915i.) 

(Syllahut  hy  the  Court.) 

1,  Bills  and  Notes  (|  443*)— AcnoHS — Evi- 
dence. 

In  making  a  loan  of  money,  a  promissory 
note  was  taken,  payable  to  the  order  of  tbe 
lender  at  a  certain  date,  if  living,  or,  in  caae  of 
bis  death,  to  his  wife.  The  lender  having  died 
before  the  note  was  paid,  the  administrator  of 
bis  estate  sued  the  maker  and  joined  the  widow 
as  a  defendant,  who  answered,  claiming  the 
amount  due  upon  the  note.  In  the  issue  joined 
between  the  administrator  and  the  widow,  it  is 
held  that  the  widow  should  recover. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1377-1380,  1383-1392, 
1394-1423 ;    Dec.  Dig.  t  443.»] 

2.  Bills  and  Notes  (t  443*)  —  Aonoif  — 
Rights  of  Pabtt. 

Tbe  circumstance  that  the  deceased  left 
insufficient  personal  property  to  pay  all  his 
dehts  is  ii&material  to  the  issue  tried. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fS  1377-1380,  1383-1392. 
1394-1423 ;    Dec  Dig.  {  443.*] 

Appeal    from    District    Court,    Doniphan 

County. 
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Action  by  Charles  V.  Xorman,  administra- 
tor of  the  estate  of  French  J.  Mallows, 
against  Nellie  Rullman  and  Margaret  E. 
Mallows.  Judgment  for  plaintiff,  and  de- 
fendant Margaret  B.  Mallows  appeals.  Re- 
versed. 

Perry  A.  Brubaker  and  Christian  Dnbach, 
both  of  St  Joseph,  Mo.,  for  appellant  J.  J. 
Baker,  of  Troy,  and  Owen  &  Paschal,  for  ap- 
pellee. 

BENSON,  J.    This  action  was  brought  by 
the  administrator  against  the  defendants,  Nel- 
lie Rullman  and  Margaret  E.  Mallows,  upon 
a  promissory  note  as  follows: 
"$300.00.  Troy,  July  15,  1912. 

"One  year  after  date  I  promise  to  pay  to 
the  order  of  French  J.  Mallows,  or  in  case  ot 
his  death  to  his  wife,  Margaret  Mallowi,  three 
hundred  no/100  dollars,  for  value  received,  pay- 
able, without  defalcation  or  discount,  with  in- 
terest from  date  at  the  rate  of  8  per  cent  per 
annum  until  due,  and  10  per  cent,  after  due 
until  paid.  The  drawers  hereof  and  the  in- 
dorsers  hereon  Beverally  waive  notice,  protest, 
and  appraisement. 

"Payable  at  the  First  National  Bank  of  Tioy, 
Troy,  Kansas.    Due  July  15,  1013. 

"[Signed]    NeUie  Rullman." 

Mrs.  Rullman  answered,  admitting  the  ex- 
ecution of  the  note  and  her  liability  thereon, 
alleging  that  the  proceeds  were  claimed  by 
the  estate  of  French  Mallows,  and  also  by 
Margaret  Mallows,  and  offering  to  confess 
Judgment  in  favor  of  the  person  entitled  to 
tecelTe  the  amount 

The  defendant  Margaret  Mallows  alleged 
that  the  note  was  due  to  her,  and  that  she 
furnished  the  consideration.  In  a  reply  it 
was  alleged  that  the  note  was  never  deliv- 
ered to  Margaret  Mallows,  and  that  the  es- 
tate of  French  J.  Mallows  is  indebted  to  nu- 
merous parties  and  is  insolvent  Mr.  Mal- 
lows died  a  little  over  a  month  after  the 
note  was  given.  It  still  remained  in  the 
bank. 

The  testimony  of  Mrs.  Rullman,  in  sub- 
stance, was  that  just  before  the  date  of  the 
note  she  asked  Mr.  Mallows,  who  was  then 
ill,  for  a  loan.  He  referfed  to  certificates  of 
deposit  in  the  First  National  Bank  of  Troy 
wtUch  drew  only  S  per  cent.,  and  said  that 
he  might  as  well  make  5  per  cent  as  the 
bank;  that  he  bad  given  the  certificates  as 
a  wedding  present  to  his  wife,  but  had  re- 
served a  lifetime  interest  He  prepared  a 
note,  which  Mrs.  Rullman  signed,  payable  to 
French  Mallows,  or,  in  case  of  his  death,  to 
Margaret  E.  Mallows.  He  gave  her  a  check 
for  the  amount,  which,  however,  the  bank 
declined'  to  pay,  because  he  had  no  money 
on  general  deposit,  only  the  certificates.  In 
a  short  time  Mrs.  Rullman  returned  to  the 
bank  accompanied  by  Mrs.  Mallows,  who 
then  bad  the  two  certificates  of  deposit  for 
$150  each,  payable  to  the  order  of  French 
J.  Mallows,  which  then  bore  bis  indorsement 
The  president  of  the  bank  objected  to  the  note 
that  Mr.  Mallows  had  prepared  because  of 


Indefiniteness  In  time  of  payment,  aAd  wrote 
out  the  note  now  sued  upon,  following  the 
form  of  the  first  note  as  to  payees.  Mrs. 
Mallows  surrendered  the  certificates,  and  the 
money  was  paid  over  to  Mrs.  Rullman  upon 
her  signing  the  note,  which  was  left  at  the 
bank,  as  Mr.  Mallows  had  requested. 

The  testimony  of  the  banker  relating  to 
the  transactions  at  the  bank  does  not  mate- 
rially differ  from  that  of  Mrs.  Rullman,  only 
his  recollection  was  that  both  ladies  came  the 
first  time,  instead  of  Mrs.  Rullman  alone. 
Mrs.  Mallows  then  produced  the  certificates, 
but  they  did  not  then  bear  Mr.  Mallow's  in- 
dorsement The  note  was  then  written  by 
him,  made  payable  the  way  in  which  it  now 
appears,  at  the  direction  of  Mrs.  Mallows, 
who  said  her  husband  requested  it  to  be  so 
drawn.  The  note  was  then  signed  and  left 
at  the  bank.  In  a  short  time  both  women  re- 
turned; Mrs.  Mallows  having  the  certificates 
indorsed  by  Mr.  Mallows,  which  the  bank 
cashed,  paying  the  money  to  Mrs.  Rullman. 

There  was  some  other  evidence  tending  to 
prove  that  at  or  before  his  wedding  Mr.  Mal- 
lows said  he  would  give  the  certificates  to  his 
wife,  and  handed  them  to  her.  Over  the  ob- 
jection of  Mrs.  Mallows,  evidence  was  admit- 
ted tending  to  prove  that  the  personal  prop- 
erty left  by  Mr.  Mallows  had  been  exhausted, 
and  that  a  claim  of  about  $50  for  funeral 
expenses  remained  unpaid. 

The  court  instructed  the  Jury  that  the  bur- 
den was  upon  the  defendant  Mrs.  Mallows 
to  prove  that  she  was  the  owner  of  the  note 
in  question,  and  that  she  furnished  the  mon- 
ey for  which  It  was  given.  An  instruction  was 
also  given  to  the  effect  that,  if  Mr.  Mallows 
gave  the  certificates  to  his  wife,  hut  reserved 
an  Interest  or  a  life  estate  in  them,  then  there 
was  no  valid  gift,  and  she  could  not  recover. 
Other  Instructions  were  given,  but  the  fore- 
going sufficiently  show  the  theory  adopted 
by  the  court 

[1]  In  our  view  of  the  case,  it  is  not  ma- 
terial whether  there  had  been  a  valid  gift  of 
the  certificates  or  not  Mr.  Mallows  had  an 
undoubted  right  to  appropriate  them  to  the 
loan  in  the  way  the  undisputed  evidence 
shows  was  done.  He  could  take  a  note  for 
the  proceeds,  payable  absolutely  to  his  wife, 
or  to  her  in  case  she  outlived  him,  and  the 
transaction  cannot  be  lawfully  challenged 
by  the  administrator.  Prima  facie  the  note 
is  payable  to  the  party  named  in  it  Just  as 
written;  that  is,  to  Mrs.  Mallows,  Mr.  Mal- 
lows having  died.  Nothing  is  found  in  the 
evidence  to  overthrow  this  prima  fade  ef- 
fect of  the  instrument,  and  the  burden  to  do 
so  was  upon  the  administrator.  The  con- 
tract evidenced  by  the  note  was  made  with 
Rullman  for  the  benefit  of  his  wife  upon 
conditions  that  it  remained  unpaid  at  hli 
death.  Even  if  not  privy  to  the  considera- 
tion, Mrs.  Mallows  could  enforce  it,  as  it  was 
made  for  her  benefit  Anthony  v.  Herman, 
14    Kan.    495;     Life   Assurance    Society    v. 
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Welch,  as  Sopt,  eta,  26  Kan.  632,  641.  If 
the  certificates  were  not  hers  already,  he  ai>- 
pUed  them  for  her  benefit  to  the  extent  stip- 
ulated In  the  note  when  he  Indorsed  them  and 
diverted  them  to  the  loan,  payable  as  he  di- 
rected it  should  be.  The  deposit  of  the  note 
in  the  bank  where  it  was  payable  was  as 
effectual  a  delivery  for  one  payee  as  the  oth- 
er, both  having  an  interest  in  it,  and  both 
consenting  to  the  deposit  Indeed,  it  has 
been  heid  that  it  is  not  necessary  that  a  con- 
tract made  for  the  benefit  of  another  shall 
be  delivered  to  the  beneficiary  if  delivered  to 
the  one  who  made  the  contract    9  Cyc.  302. 

This  subject  is  discussed  at  length  in  Cope- 
land,  Executor,  et  al.  v.  Summers  et  al.,  138 
Ind.  219,  36  N.  E.  514,  87  N.  B.  971.  A  fa- 
ther conveyed  land  to  a  son  upon  a  contract 
that  the  son  should  pay  a  sum  annually  to 
the  father  during  his  life,  and  afterwards 
make  certain  payments  to  persons  named. 
The  contract  was  never  delivered  to  the  per- 
sons who  were  to  receive  these  payments,  but 
was  retained  by  the  father.  The  executor 
was  impleaded,  and  an  issue  was  framed  and 
tried  to  determine  whether  the  payments  the 
son  had  agreed  to  make  should  be  paid  to 
the  i>ersons  named  in  the  contract,  or  to  the 
executor;  it  being  conceded  by  the  son  that 
he  owed  the  amount  Referring  to  the  rule 
that  one  for  whose  benefit  a  promise  has 
been  made  to  a  third  party  may  maintain  an 
action  upon  it,  as  too  familiar  to  require  the 
citation  of  authorities,  It  was  held  that  the 
beneficiaries  named  in  the  contract  were  en- 
titled to  the  payments  as  against  the  execu- 
tor. C!onceming  the  contention  of  the  ex- 
ecutor that  the  transaction  was  a  testamen- 
tary disposition,  and  that  the  title  and  con- 
trol had  not  passed  from  the  father  during 
his  life,  and  therefore  the  payments  due  be- 
longed to  his  estate,  the  court  said: 

"By  the  conveyance  to  Miltoo  L.  Copeland, 
Jr.,  and  takine  back  from  him  an  obligation  to 
pay  the  appellees  the  sums  therein  named,  be 
made  him  a  trustee  for  the  appellees.  In  con- 
templation of  law,  be  left  in  the  hands  of  Mil- 
ton It.  Copeland,  Jr.,  the  amount  of  money  to 
be  paid  to  them,  and  thereafter  he  held  such 
funds  as  their  trustee,  to  be  paid  according  to 
the  terms  of  the  contract" 

So  here  Mr.  Mallows,  by  paying  over  the 
money  to  Mrs.  RuIIman  upon  her  promise  to 
pay  it  over  to  his  wife  after  his  death,  ap- 
propriated it  to  that  use. 

In  Prindle  v.  Caruthers,  15  N.  Y.  425,  the 
action  was  upon  an  instrument  in  the  fol- 
lowing form: 

"For  value  received,  I  promise  to  pay  to 
Henry  Caruthers,  or  his  wife,  Elizabeth,  annual- 
ly, on  the  1st  day  of  April,  during  the  life  of  the 
longest  liver  of  them,  the  sum  of  two  hun- 
dred dollars,  if  called  for  or  needed." 

The  suit  was  by  an  assignee  of  the  wife; 
the  husband  having  died.  In  opinions  ob- 
scured somewhat  by  discussions  of  pleadings 
not  pertinent  here,  ft  seems  to  have  been 
held  that  upon  the  death  of  the  husband  the 


right  of  action  survived  to  the  wife,  assign- 
able by  her  after  the  death  of  her  husband. 
It  appears  by  a  footnote  that  upon  a  second 
action  to  recover  an  installment  upon  the  in- 
terest the  plaintiff  obtained  a  verdict  and 
Judgment  and  upon  a  review  by  the  Court  of 
Appeals  the  same  right  of  the  wife  was  sus- 
tained, and  the  Judgment  was  affirmed. 

Another  instructive  case  is  that  of  Blan- 
chard  v.  Sheldon,  43  Vt  612.  There  the  con- 
tract was  to  pay  to  Aurilla  Ballon,  if  called 
for  before  her  decease;  if  not,  to  Daniel 
Blanchard.  Mrs.  Ballou  retained  the  instru- 
ment until  her  death.  The  executor,  with 
knowledge  of  the  facts,  kept  the  possession 
of  the  paper  from  Blanchard  and  collected 
the  amount  In  an  action  against  the  execu- 
tor for  conversion,  he  was  held  liable.  The 
court  places  the  right  of  recovery  upon  the 
doctrine  of  a  gift  inter  vivos  by  the  deliv- 
ery of  the  money  to  Sheldon,  one  of  the  obli- 
gors upon  the  paper,  for  Blanchard. 

Whether  the  transaction  here  should  be 
called  a  gift  inter  vivos  conceding  that  the 
fund  loaned  belonged  to  Mr,  Mallows,  he 
could  dispose  of  it  by  making  the  note  pay- 
able to  himself  or  to  his  wife,  or  to  a  stran- 
ger, had  he  desired,  and  in  either  case  it 
would  have  been  no  concern  to  an  administra- 
tor of  his  estate.  Crawford's  Adm'r  v.  Lehr, 
20  Kan.  609 ;  Robinson's  Executors  v.  Blood's 
Heirs,  64  Kan.  290,  294,  67  Pac.  842.  In  any 
event  the  note  sued  upon  appeared  upon  its 
face  to  belong  to  Mrs.  Mallows,  her  husband 
being  dead,  and,  in  the  absence  of  evidence 
to  the  contrary,  she  was  entitled  to  recover. 
The  instruction .  to  so  find,  which  she  re- 
quested, should  have  been  given. 

As  there  was  no  conflict  in  the  evidence, 
and  no  good  reason  appears  for  another  trial, 
the  Judgment  is  reversed,  with  directions  to 
render  Judgment  for  Mrs.  Mallows  for  the 
recovery  of  the  money  due  upon  the  Instru- 
ment   All  the  Justices  concurring. 


(9)  Kan.  733) 

KNICKERBOCKER  et  al.  v.  BANGS  et  aL 

(No.  19105.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 

(Sytlabtu  Iv  the  Court.) 
Lm  Estates  (|  8*)— Adverse  Fosbesbion— 

RlSHTS   OF   REUAINDEBUER. 

Certain  devisees  held  the  life  estate  in  a 
tract  of  land  which  was  ordered  sold  for  the 
payment  of  debts.  One  of  the  life  tenants  at 
the  time  the  sale  was  ordered  and  notice  there- 
of served  had  living  an  Infant  son  a  few  months 
old,  on  whom  no  service  was  made,  and  later 
certain  other  children  were  born  who,  with  the 
son  already  referred  to,  became  remaindermen. 
The  deed,  as  well  as  the  order  of  sale,  purported 
to  cover  the  entire  title  to  the  land.  The  gran- 
tees of  the  purchaser  remained  in  actual,  visi- 
ble, open,  and  adverse  possession,  claiming  title 
as  against  the  world  until  all  the  minors  had 
become  of  age,  and  until  more  than  two  years 
thereafter  in  case  of  the  youngest,  and  had 
made  lasting  and  valuable  improvements,  no 
proceeding  having  been  begun  to  set  aside  the 
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adminiatniton*  d«ed  or  to  assert  title  to  the 
laod.  Held,  that  such  grantees  are  entitled  to 
have  their  title  quieted  as  against  the  remain- 
dermen ;  the  defensie  of  the  latter  being  barred 
by  the  statute  of  limitation. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  H  2^28;   Dec.  Dig.  i  8.*] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  Hattle  Knickerbocker  and  oth- 
ers against  A.  C.  Bangs  and  others.  From 
judgment  for  defendants,  plaintiffs  appeal. 
Beversed  and  remanded,  with  directions  to 
enter  Judgment. 

O.  A.  Keacb,  of  Wichita,  for  appellants. 
Hackney  &  Lafferty,  of  Wlnfield,  for  appel- 
lees. 

WEST,  J.  The  plaintiffs  sued  to  quiet  ti- 
tle to  a  10-acre  tract  of  land.  From  an  ad- 
verse Judgment  they  appeal,  and  the  ques- 
tions Involved  concern  the  effect  of  an  admin- 
istrator's sale  and  the  matter  of  adverse  pos- 
session. The  trial  court  made  findings  of 
fact  which  appear  to  be  satisfactory  to  both 
parties,  the  controversy  being  over  the  con- 
clusions of  law.  From  these  findings  It  ap- 
pears that  the  land  was  embraced  in  a  larger 
body  which  passed  by  the  will  of  Soranus 
L.  Brettum  in  1881.  That  under  this  will  the 
widow,  Margaret,  took  a  life  estate.  Charles 
L.  Black,  a  grandson,  took  one-third  in  fee, 
and  two  other  grandchildren,  Carpline  Lonise 
Crapster,  now  Bangs,  and  Brettum  Crapster, 
each  took  a  life  estate  in  one-third  and  after 
the  death  of  Caroline  I^ouise  her  children 
were  to  have  her  one-third  in  fee.  Caroline 
Louise  married  the  defendant  A.  C.  Bangs, 
and  Brettum  C.  died  before  this  action  was 
begun,  leaving  a  widow,  Jennie  G.  Crapster, 
and  two  children,  Bretta  V.  and  Caroline  L. 
In  October,  1883,  the  executors  of  the  wUl 
secured  an  order  to  sell  the  real  estate  now 
in  controversy  for  the  payment  of  debts  of 
the  testator,  and  it  was  ordered  that  notice 
be  given  to  Caroline  L.  and  Brettum,  who 
were  designated  as  the  sole  heirs  at  law  of 
Soranus  L.  Brettum.  Margaret  Brettum  and 
Charles  C.  Black  were  the  executors,  and  of 
course  had  notice  of  their  own  proceeding. 
Notice  was  served  as  directed,  and  an  order 
was  made  directing  a  sale  of  the  real  estate. 
Including  that  now  in  controversy,  and  a 
deed  was  ordered  executed  and  recorded. 
When  notice  was  served,  however,  Caroline 
L.  Bangs  had  an  infant  son,  Milton  A.  Bangs, 
then  between  two  and  three  months  old,  on 
whom  no  service  was  made.  Afterwards,  in 
certain  other  litigation,  all  the  interest  of 
Charles  C.  Black  was  extinguished.  In  Au- 
gust, 1886,  a  sister  of  Milton  A.  Bangs,  Mar- 
garet E.,  was  bom.  In  November,  1890, 
Ruth  T.  was  born,  and  in  February,  1892, 
Phyllis  G.  Bangs  was  born.  Milton  A.  Bangs' 
majority  was  reached  in  1904,  and  those  of 
his  three  sisters,  respectively,  in  1904,  1908, 
and  1910.  Certain  other  defendants  filed 
dlaclnlmprs.   niirl   nood   not  tie  fnrtlier   men- 


tioned. In  June,  1885,  the  grantee  of  the  ad- 
ministrators executed  a  warranty  deed  to 
George  E.  Knickerbocker  purporting  to  con- 
vey a  full  and  complete  title  to  the  north 
five  acres  of  the  tract  in  question,  and  in 
June,  1887,  he  executed  a  warranty  deed  to 
the  same  grantee,  purporting  to  convey  a 
complete  title  to  the  south  five  acres.  Im- 
mediately after  the  purchase  of  these  tracts 
George  EL  Knickerbocker  fenced  the  land, 
planted  an  orchard,  and  put  on  improvements 
costing  about  $500,  which  was  the  purchase 
price  of  the  land,  and  until  bis  death  held 
open,  notorious,  and  exclusive  possession, 
claiming  to  own  the  tract  as  against  the  de- 
fendants and  the  world.  He  was  absent 
from  Kansas  from  April  1,  1889,  until  his 
death  March  25,  1891.  In  AprU,  1891,  the 
plaintiffs,  being  the  widow  and  daughters  of 
George  E.  Knickerbocker,  returned  to  Kan- 
sas, and  in  a  year  or  two  buildings  and  im- 
provements were  placed  upon  the  land  to 
the  value  of  $800,  the  plaintiffs  occupying 
the  tract  as  the  homestead  from  1892  or  1S93. 
and  from  their  return  in  April,  1891,  up  to 
the  commencement  of  this  action  August  7. 
1912,  they  held  open,  notorious,  tangible,  ex- 
clusive, and  adverse  possession  as  against 
the  world. 

It  it  claimed  by  the  plaintiffs  that  as  no 
proceeding  was  begun  within  five-  years  to 
attack  the  administrators'  deed,  and  none  of 
any  kind  by  either  of  the  heirs  within  two 
years  after  reaching  majority,  they  are  bar- 
red from  any  defense  to  this  action,  the  de- 
fendants contending  that  the  deed  was  void, 
and  that  the  title  still  remains  in  the  heirs 
of  Caroline  Louise  Bangs. 

The  deed  as  to  Milton  A.  Bangs  was  void 
for  want  of  notice'  to  him,  and  the  form  of 
the  order  of  sale  and  also  of  the  deed  by 
which  each  purported  to  cover  the  entire  ti- 
tle to  the  land  could  have  no  effect  to  divest 
such  estate  therein  as  belonged  to  a  minor 
on  whom  service  was  omitted,  but  the  court 
found  that  for  mudi  more  than  15  years  be- 
yond the  two  years  succeeding  the  majority 
of  each  of  the  heirs  the  appellants  were  in 
open,  notorious,  exclusive,  and  adverse  pos- 
session as  against  the  world.  Whatever 
rights  each  of  these  minors  had  when  coming 
of  age  to  set  aside  the  administrators'  deed 
or  to  have  his  interest  in  the  land  adjudicat- 
ed, the  statute  made  it  imperative  that  siich 
rights  should  be  asserted  within  the  time 
fixed,  in  order  to  prevent  the  ripening  of 
full  and  complete  title  by  adverse  possession. 
It  is  only  necessary  to  decide,  as  we  must 
and  do  decide,  that  the  defendants  have  slept 
upon  their  rights  and  their  defense  is  barred. 
Young  v.  Walker,  2C  Kan.  242,  248-251; 
Thompson  v.  Burge,  60  Kan.  549,  57  Pac.  110. 
72  Am.  St  Rep.  369;  O'Keefe  v.  Behrens,  73 
Kan.  469.  85  Pac.  565.  8  L.  R.  A  (N.  S.)  354, 
9  Ann.  Cas.  867;  Crapster  v.  Taylor,  74  Kan. 
771,  87  Pac.  1 !.'«):   James  v.  I^gan.  82  Kan. 
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285,  290,  291,  108  Pac.  81,  136  Am.  St  Rep. 
105;  Freeman  t.  Funk,  85  Kan.  473,  117  Pac. 
1024,  46  L.  R.  A.  (N.  S.)  487. 

It  Is  suggested  that  the  plaintiffs  hold  un- 
der the  life  tenants,  and  cannot  be  heard  to 
question  the  Talldity  of  the  administrators' 
sale,  and  that  a  life  tenant  cannot  quiet  title 
as  against  a  remainderman.  Probably  the 
adverse  possession  found  by  the  court  would 
be  fully  sufficient  for  the  purposes  of  the 
plaintiffs,  regardless  of  the  administrators' 
proceedings  or  deed,  and  certainly  there  is 
nothing  in  the  findings  to  Indicate  in  the 
slightest  degree  that  the  plaintiffs  have  ever 
held  in  subserviency  to  the  interest  of  the 
remainderman.  See  Nelson  v.  Oberg,  88  Kan. 
14,  127  Pac  767. 

It  follows,  therefore,  that  the  Judgment 
mnst  be  reversed  and  the  case  Is  remanded, 
with  directions  to  enter  Judgment  in  accord- 
ance herewith.    All  the  Justices  concurring. 


(M  Kan.  18) 

MARNEY  v.  JOSEPH.    (No.  19167.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 

(Syllaliui  ly  the  Court.) 

1.  PiJSADiNo  (8  217*)— Demubbeb  to  Answer 
—Effect. 

A  demurrer  to  an  answer  may  be  carried 
back  to  a  petition  and  the  sufficiency  of  the  pe- 
tition tested  upon  that  challenge,  although  a 
previous  demurrer  to  the  petition  had  been  con- 
sidered and  overruled. 

lEA.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  537,  640-648 ;   Dec.  Dig.  f  217.*] 

2.  PuiAniRO  ({  214*)— Demttbbeb  to  Arswkb 
— Co  NaTBucTiON— Petition. 

Upon  a  demurrer  to  an  answer  which  is 
carried  back  to  a  petition,  the  plaintiff  will  not 
be  deemed  to  have  admitted  allegations  in  the 
answer  which  are  inconsistent  with  and  con- 
tradictory of  those  included  in  his  petition. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  525-634 ;    Dec.  Dig.  $  214.*] 

3.  LiBEi,   ANO   Slanoeb    (f  36*)  —  Absolute 
Pbivileoe — False  Stateuents  by  Gdabd- 

lAN. 

False  statements  made  by  a  gnardian  of 
an  Insane  ward  to  relatives  of  his  ward,  imput- 
ing dishonpsty  and  crime  to  another  who  is  mak- 
ing a  claim  against  the  ward  and  his  estate, 
are  not  within  the  rule  of  absolute  privilege. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {{  114,  115;  Dec.  Dig.  { 
36.*] 

4.  Libel  ano  Slandeb  (8  51*) — Conditiorai. 
Pbivileoe— What  Constitutes. 

Neither  will  the  false  statements  above  re- 
ferred to  be  conditionally  privileged  if  they  were 
not  spoken  in  good  faith  in  the  performance  of 
the  guardian's  duty  and  without  a  malicious 
purpose,  nor  if  the  statements  include  libelous 
matter  not  pertinent  to  the  subject  within  the 
privilege  of  the  guardian  to  write  and  publish. 
[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  149;   Dec.  Dig.  i  51.*1 

Appeal  from  District  (3ourt  Butler  County. 

Action  by  Mattie  Marney  against  3.  D. 
Joseph.  From  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed  and  remanded. 


C.  L.  Aikman,  of  mdorado,  for  appellant 
Von  der  Heiden  &  Morgan,  of  Newton,  and 
T.  A.  Kramer,  of  Eldorado,  for  appellee. 

JOHNSTON^  C.  J.  Mattie  Marney  brought 
this  action  against  J.  D.  Joseph  to  recover 
damages  resnltlng  from  an  alleged  libel.  In 
her  petition  she  set  forth  a  number  of  writ- 
ten statements  made  and  published  by  the 
defendant  imputing  misconduct  fraud,  and 
crime  to  her.  A  demurrer  to  the  petition 
was  overruled,  and  the  defendant  then  an- 
swered admitting  the  writing  and  publica- 
tion of  the  alleged  libels  and  averring  tliat 
his  statements  were  true.  He  also  alleged 
that  the  statements  were  written  in  good 
faith  and  were  such  as  are  privileged  under 
the  law.  Plaintiff  demurred  to  the  answer,, 
claiming  that  it  failed  to  state  a  defense,  and 
upon  this  demurrer  the  court  determined 
that  it  should  be  carried  back  to  the  peti- 
tion, and  upon  a  reconsideration  of  the  aver- 
ments of  the  petition  decided  that  a  cause  of 
action  against  the  defendant  was  not  alleged, 
and  accordingly  gave  Judgment  for  defend- 
ant 

[1, 1]  The  fact  that  the  court  had  previous- 
ly overruled  the  demurrer  to  plaintiff's  peti- 
tion did  not  preclude  a  re-exam Ination  of  its 
averments  upon  the  demurrer  to  defendant's 
answer.  It  .was  competent  for  the  court  to 
carry  the  demurrer  back  to  the  petition,  tbua 
searching  the  entire  record,  and  to  decide 
whether  or  not  the  averments  of  the  peti- 
tion, supplemented  as  Qiey  may  have  been 
by  admissions  recited  in  the  answer,  stated 
a  cause  of  action.  There  is  a  contention  that 
plaintiff  by  her  demurrer  to  the  answer  ad- 
mitted the  averments  contained  in  it  to  be 
true,  and  that  these  admissions  should  be 
held  to  qualify  the  averments  of  the  petition,, 
and  that,  so  regarded,  the  petition  failed  to 
state  a  cause  of  action.  Ordinarily  a  demur- 
rer admits  the  facts  stated  in  the  pleading 
to  which  it  is  addressed,  and  while  it  is  true 
tliat  the  sufficiency  of  the  petition  may  be 
tested  on  a  demurrer  to  an  answer,  and  that 
in  testing  it  any  defects  in  the  petition  may 
be  regarded  as  cured  by  admissions  made  in 
the  answer  (SUI  t.  Sill,  31  Kan.  248,  I  Paa 
556),  yet  on  such  consideration  the  averments- 
of  the  petition  cannot  be  regarded  to  be 
overturned  and  destroyed  by  inconsistent  and 
contradictory  averments  in  the  answer.  The 
demurrer  does  not  admit  allegations  of  the 
answer  which  are  contradictory  to  the  aver- 
ments in  the  i)etition.  6  Standard  Proc  952. 
In  passing  upon  the  sulBciency  of  the  peti- 
tion, the  court  could  not  regard  the  aver- 
ments In  the  answer  which  were  wholly  an- 
tagonistic to  those  of  the  petition  to  the  ef- 
fect that  the  charges  of  misconduct  and 
crime  made  against  plaintiff  were  true,  nor 
that  any  other  of  the  averments  in  the  an- 
swer which  were  inconsistent  with  or  contra- 
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dlctory  to  the  allegations  of  the  petition  were 
admitted. 

13]  We  still  have  the  question  whether  a 
cause  of  action  is  stated  in  the  petition. 
The  contention  of  the  defendant  is  that  the 
defamatory  communications,  about  the  writ- 
ing and  publication  of  which  there  is  no  dis- 
pute, are  privileged.  As  the  statements  im- 
puted to  the  plaintiff  were  those  which  ren- 
dered her  liable  to  punishment  and  were 
calculated  to  make  her  odious  and  infamous, 
they  were  deemed  to  be  actionable  and  mali- 
cious unless  they  come  within  the  exception 
of  privileged  communications.  This  exception 
includes  what  are  termed  absolute  and  quail- 
fled  privileges.  It  is  first  contended  that  the 
defamatory  statements  in  question  belong  in 
the  class  called  absolute  privilege.  This  priv- 
ilege is  founded  on  pubUc  policy  and  pcovides 
immunity  for  those  engaged  in  the  public 
service  and  in  the  enactment  and  administra- 
tion of  law.  It  is  not  Intended  so  much  for 
the  protection  of  those  engaged  in  that  serv- 
ice, as  it  is  for  the  promotion  of  the  public 
welfare ;  the  purpose  being  that  members  of 
the  Legislature,  Judges  of  courts.  Jurors,  law- 
yers, and  witnesses  may  speak  their  minds 
freely  and  exercise  their  respective  functions 
without  incurring  the  risk  of  a  criminal  pros- 
ecution or  an  action  for  recovery  of  damages. 
The  statements  in  question,  as  we  have  seen, 
were  not  made  in  any  Judicial  proceeding, 
nor  did  the  occasion  bring  them  within  the 
rule  of  absolute  privileg;e.  Kirkpatrick  t. 
Eagle  Lodge,  26  Kan.  384,  40  Am.  Rep.  316; 
Kedgate  v.  Housh,  61  Kan.  480,  59  Pac.  1050, 
48  L.  R.  A.  236;  Coleman  v.  MacLennan,  78 
Kan.  711,  98  Pac.  281,  20  L  R.  A.  (N.  8.)  361, 
130  Am.  St.  Rep.  390;  note,  6  L.  R.  A.  (N. 
S.)  163.  True,  the  defendant  was  a  guardian 
of  the  insane  man,  and  his  duty  required  him 
to  protect  the  estate  of  his  ward ;  but  it  did 
not  retiulre  him  to  write  and  publish  charges 
of  misconduct,  immorality,  and  crime  against 
those  who  claimed  an  Interest  in  the  estate 
of  his  ward,  nor  those  who  contemplated  the 
presentation  of  a  claim  against  it  His  state- 
ments, as  will  be  observed,  were  not  made  to 
the  probate  or  any  other  court  in  any  Judi- 
cial proceeding,  but  were  voluntarily  written 
to  relatives  of  his  ward,  and  some  of  the 
statements  could  not  have  had  any  relevancy 
to  any  duty  owed  to  the  ward.  Even  if  the 
defamatory  statements  had  been  made  in  a 
pleading  or  proceeding  in  court,  they  must 
have  been  pertinent  to  the  subject  of  in- 
quiry in  order  to  come  within  the  rule  of 
absolute  privilege.  Townshend  on  Slander 
and  Libel  (4th  Ed.)  {  222;  Newell  on  Slander 
and  Libel  (3d  Ed.)  {{  518,  510. 

[4]  It  is  next  contended  that  the  com- 
munications come  within  the  class  of  quali- 
fied or  conditional  privilege.  Where  a  con- 
fidential relationship  exists  between  parties 
80  as  to  put  upon  one  making  the  communi- 
cation the  duty  of  protecting  the  Interests 


of  other?,  and  a  statement  containing  no  im- 
pertinent or  unnecessary  libelous  matter  is 
made  in  good  faith  and  in  the  belief  that  it 
comes  within  the  discharge  of  bis  duty,  it 
may  be  within  the  rule  of  qualified  or  con- 
ditional privilege.  In  such  a  case  the  protec- 
tion of  privilege  is  not  extended  to  defam- 
atory statements  made  with  bad  intent.  A 
confidential  relation  cannot  be  used  by  a 
party  to  give  expression  to  his  personal  spite 
or  ill  will,  nor  can  he  use  the  occasion  as  a 
cloak  to  indulge  in  a  malicious  publication 
of  an  unfounded  charge  of  dishonesty  and 
crime.  If  he  publishes  the  statement,  not  in 
the  bona  fide  performance  of  a  duty,  but  in 
furtherance  of  a  malignant  design,  the  condi- 
tional privilege  is  destroyed.  Kirkpatrick  v. 
Eagle  Lodge,  supra ;  Redgate  v.  Roush,  su- 
pra ;  C!oleman  v.  MacLennan,  supra ;  Rich- 
ardson ▼.  Ounby,  88  Kan.  47,  127  Paa  533, 
42  U  R.  A.  (N.  S.)  520;  NeweU  on  Slander 
and  Libel  (3d  Ed.)  {  568  et  seq.  In  the  plain- 
tiff's petition  it  is  expressly  alleged  that 
the  defamatory  statements  were  not  written 
or  published  in  good  faith,  but  that  in  writ- 
ing and  publishing  them  the  defendant  was 
actuated  by  a  malicious  purpose;  and  hence 
it  must  be  held  that  the  petition  did  state  a 
good  cause  of  action  against  the  defendant 
While  it  will  devolve  npon  the  plaintiff  to 
prove  the  malice  alleged  in  order  to  over- 
come the  privilege  claimed,  still  the  questions 
of  the  good  faith  of  defendant  In  an  effort  to 
perform  a  duty  owed  by  him  to  the  family 
of  his  ward,  bis  belief  in  the  truth  of  the 
defamatory  statements,  and  whether  they 
were  made  with  actual  malice,  are  all  for  the 
determination  of  a  Jury  upon  the  proof  that 
may  be  produced.  Richardson  v.  Gnnby,  su- 
pra. 

The  ruling  of  the  court  In  sustaining  the 
demurrer  to  plaintifTs  petition  cannot  be 
upheld,  and  hence  its  Judgment  will  be  re- 
versed and  the  canse  remanded  for  further 
proceedings.    AH  the  Justices  concurring. 

(93  Kan.  $54) 

DELOARNO  et  ux.  v.  MIDDLE  WEST 

PORTLAND  CEMENT  CO.  et  aL 

(No.  18749.) 

(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 

(Syllahut  by  the  Court.) 

1.  actioh  (s  45*)— vxndob  actn  pubchaseb  (§ 
814*)— Action   fob   Pbicb— Petition— Suf- 

nCIENCT— COBPOBATIOnS. 

The  petition  examined,  and  held  not  to  be 
demurrable  for  misjoinder  or  for  the  failure  to 
state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  378-383,  385-^8;  Dec.  Dig.  |  45:« 
Vendor  and  Purchaser,  Cent  Dig.  S§  920-027; 
Dec.  Dig.  {  314.*] 

2.  TBIAL  (  234*)— ItSSTBUCTIONS— EVIDBNOE. 

In  an  action  for  a  money  judgment,  equi- 
table relief  was  also  soueht.  Both  features  of 
the  case  were  heard  together,  and  the  jury  were 
instructed  that  a  part  of  the  evidence  was  ad- 
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mitted  becaase  of  its  effect  upon  matters  to  be 
decided  by  the  coart,  but  that  they  might  con- 
sider any  of  it  that  threw  lixht  upon  the  mat- 
ters submitted  to  them.  Held,  that  under  all 
the  circumstances  of  the  case  it  does  not  appear 
that  material  prejudice  resulted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  634-538,  B66;   Dec.  Dig.  |  234.*} 

8.  CoRPOBATioNS  (|  B21*)— Pbomoteb'b  Con- 
tract —  LiABiuTT  OT  COBPOBATION— IN- 
STEUcrroNa. 

Other  rulings  examined,   and   KM  not  to 

constitute  error. 
[Ed.  Note.— For  other  cases,  see  Corporations, 

Cent  Dig.  ii  2094-2098:  Dec  Dig.  f  621.»] 

Appeal  from  District  Conrt,  Alleo  County. 

Action  by  George  C.  Delgarno  and  wife 
against  ttie  Middle  West  Portland  Cement 
Company  and  otbers.  From  judgment  for 
plaintiffs,  the  defendant  named  appeals.  Af- 
firmed. 

Ewlng,  Card  &  Gard,  of  Ida,  for  appellant 
Apt  &  Apt,  of  lola,  for  apiwllees. 

HASON,  3.  George  O.  Delgarno  and  his 
wife  obtained  a  Judgment  for  $9,000  and  in- 
terest against  the  Middle  West  Portland 
Cement  Company,  and  it  appeals. 

[1]  Complaint  is  made  of  orders  overruling 
a  motion  to  require  the  several  causes  of  ac- 
tion stated  in  the  petition  to  be  separately 
stated,  and  a  demurrer  on  account  of  their 
misjoinder.  The  more  important  allegations 
of  the  petition  may  be  thus  summarized: 
The  Delgamos  were  the  owners  of  a  240-acre 
tract  of  land  In  Allen  county.  Acting  in  be- 
half of  a  corporation  about  to  be  organized 
for  the  manufacture  of  cement,  and  of  them- 
selves and  other  individuals  Interested  in 
such  organization,  E.  C.  Gatlln  and  R.  C.  Pat- 
terson contracted  "on  September  14,  1906,  for 
the  purchase  of  the  land  for  $18,000.  One- 
half  the  price  was  paid,  and  a  deed  was  made 
(running  to  Gatlln,  but  taken  by  him  for  the 
benefit  of  the  corporation  and  its  organizers) 
and  placed  in  a  bank  to  be  delivered  upon  the 
payment  of  the  balance.  (The  plaintiff's  evi- 
dence was  that  a  contract  In  writing  was  exe- 
cuted, by  which  a  cement  plant  was  to  be  built 
within  three  years,  the  company  to  have  the 
option  to  pay  in  cash  or  in  stock  after  the  plant 
was  built)  On  the  27th  of  the  same  month 
the  deed  was  delivered,  with  the  consent  of 
Delgarno,  without  this  payment,  upon  an  oral 
agreement  (the  previous  written  contract  be- 
ing destroyed)  that  $9,000  of  the  capital 
stock  of  the  corporation  should  be  put  up  to 
secure  It,  and  that  unless  a  cement  plant 
should  be  built  and  in  operation  within  three 
years  the  plaintiffs  should  be  uncondition- 
ally paid  In  cash,  with  interest  To  Induce 
Delgarno  to  enter  into  this  arrangement 
false  statements  were  made  to  him  as  to 
matters  affecting  the  value  of  the  stock.  The 
corporation  was  organized,  its  name  being 
the  Union  Portland  Cement  Company.  The 
title  to  the  land  was  transferred  to  it  Stock 
was  issued  in  the  name  of  the  plaintiffs  and 


deposited  with  a  trust  company,  the  plain- 
tiffs knowing  nothing  of  the  transaction,  ex- 
cepting that  they  were  told  that  stock  had 
been  deposited  to  secure  the  payment  of  the 
amount  owing  to  them.  A  jjew  corporation 
was  created  called  the  Middle  West  Portland 
Cement  Company,  which  is  a  reorganization 
of  that  first  named,  and  is  liable  for  Its  ob- 
ligations. Bonds  of  the  new  corporation, 
secured  by  mortgage  on  Its  property,  were 
issued  to  the  individual  defendants  with- 
out consideration.  This  corporation  In 
July,  1909,  gave  Its  note  to  Delgarno  for 
the  Interest  on  the  deferred  payment 
The  three  yeans  have  expired  and  the 
plant  has  not  been  built  or  begun.  The 
new  corporation  has  failed  to  comply  with 
the  statute  in  several  respects.  The  plain- 
tiffs asked  Judgment  against  all  of  the  de- 
fendants for  the  amount  of  the  unpaid  pur- 
chase price,  with  Interest,  aiid  that  the  Judg- 
ment be  declared  a  first  lien  on  the  land. 
They  also  asked  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  the  property  and  rec- 
ords of  the  company  and  preserve  them, 
subject  to  the  orders  of  the  court.  Judgment 
was  rendered  against  the  Middle  West  Com- 
pany for  the  amount  claimed.  The  case  was 
dismissed  as  to  one  of  the  individual  defend- 
ants and  continued  as  to  the  others.  The 
cause  was  reserved  for  further  action  re- 
garding tUfe  equitable  relief  sought,  and  the 
receivership  applied  for. 

The  appellant  contends  that  several  causes 
of  action  were  stated,  not  all  of  which  were 
capable  of  Joinder  in  the  same  petition. 
These  different  causes  of  action  are  said  to 
be :  (1)  For  the  setting  aside  of  certain  deeds 
on  the  ground  of  fraud ;  (2)  on  a  contract  for 
the  purchase  of  the  land,  a  lien  being  asked 
for  the  unpaid  purchase  price:  (3)  for  the 
winding  up  of  the  corporation  by  means  of  a 
receivership,  because  of  its  failure  to  comply 
with  the  law;  and  (4)  against  the  individual 
defendants  as  promoters  of  the  corporation. 
We  regard  the  petition  as  declaring  upon  a 
promise  to  pay  the  balance  of  the  purchase 
price  of  the  land  in  cash  in  three  years,  if 
within  that  time  a  cement  plant  had  not  been 
established.  Various  allegations  of  bad  faith 
are  made,  but  their  purpose  seems  to  be  to 
form  a  basis  for  holding  the  individual  de- 
fendants, as  well  as  the  corporation,  liable 
upon  the  promise,  and  for  asserting  a  lien 
against  the  land.  The  allegations  of  a  fail- 
ure to  observe  the  law  regarding  corpora- 
tions, and  the  application  for  a  receivership, 
may  be  considered  as  incidental  to  the  main 
purpose  of  the  action,  looking  to  the  enforce- 
ment of  such  money  Judgment  as  might  be 
rendered.  Some  of  the  language  used  may 
tend  to  suggest  other  theories,  and  some  of  it 
may  be  surplusage;  but  we  cannot  believe 
that  the  defendant  was  materially  prejudiced 
by  the  rulings  referred  to. 

The  contention  is  also  made  that  the  petl- 
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tlon  did  not  state  a  cause  of  action  against 
the  appellant,  because  It  was  not  a  party  to 
the  purchase  of  the  land  and  there  are  no  suf- 
ficient avennentB  of  Its  assumption  of  liabil- 
ity for  the  purchase  price.  There  were  dl- 
'  rcct  statements  that  the  contract  was  made 
In  Its  behalf,  and  the  title  taken  for  Its  bene- 
fit; and  Its  ratlflcatlon  and  adoption  of  the 
transaction  is  fairly  inferrable  from  the  oth- 
er allegations  already  referred  to. 

The  action  was  brought  in  October,  1911. 
The  appelltint  maintains  that  It  is  barred  by 
the  two-year  statute  of  limitations  applicable 
where  relief  on  the  ground  of  fraud  is  sought, 
or  at  any  rate  by  the  five-year  statute.  The 
action  id  one  on  the  contract  to  pay  in  three 
years  unless  the  plant  should  be  built,  and 
therefore  did  not  accrue  until  September, 
1909.  The  statute  of  frauds  is. invoked,  on 
the  theory  that  the  plaintiffs  rely  on  an  oral 
promise  to  pay  the  debt  of  another,  and  on  an 
oral  agreement  not  to  be  performed  within 
a  year.  The  alleged  obligation  of  the  corpo- 
ration is  direct  and  not  collateral,  and  the 
statute  of  frauds  cannot  be  used  to  defeat 
the  payment  of  the  purchase  price  of  land  to 
which  a  deed  has  been  made  and  accepted. 
20  C3yc.  231;  A.,  T.  &  S.  F.  ».  Oa  v.  Eng- 
lish, 38  Kan.  110,  16  Pa&  82. 

A  demurrer  to  the  evidence  on  the  part 
of  the  appellant  was  overruled,  and  com- 
plaint is  made  of  that  ruling.  We  think 
there  was  evidence  to  sustain  the  substan- 
tial allegations  of  the  petition,  although 
there  was  some  variance  in  detail.  The  deed 
was  made  by  the  Delgamos  to  Oatlln,  Sep- 
tember 14,  1906.  On  the  18tb  of  the  same 
month  the  Union  Company  was  organized, 
and  a  meeting  of  the  directors  was  held  at 
which  Patterson  (who  was  one  of  them,  and 
was  also  chosen  general  manager)  made  a 
written  offer  as  trustee  to  convey  to  the  com- 
pany certain  land  (including  the  Delgamo 
tract)  for  stock.  The  proposal  was  accept- 
ed. On  September  27th,  Gatlln  deeded  the 
same  land  to  Patterson,  who  was  described 
as  "trustee  for  Union  Portland  Cement  Com- 
pany, a  corporation."  Q^ls  was  the  same 
day  that  the  deed  from  the  Delgamos  to 
Gatlln  was  delivered,  and  that  the  conversa- 
tion took  place  which  the  plaintiffs  assert 
resulted  in  the  oral  contract  sued  on.  Stock 
was  Issued  to  Gatlln  to  the  amount  specified 
In  his  offer,  and  he  assigned  S9,000  of  it  to 
Delgamo.  When  the  Middle  West  Company 
was  organized,  the  stock  was  exchanged  for 
bonds  of  that  company.  Delgamo  testified 
that  he  held  the  stock  and  bonds  only  as 
security.  There  is  difficulty  in  recopclllng 
some  parts  of  bis  testimony  with  others,  and 
with  the  documentary  evidence.  In  letters 
complaining  of  the  delay  in  establishing  the 
cement  plant  be  referred  to  himself  as  a 
stockholder  in  the  company.  He  sent  a  let- 
ter to  the  Union  Company  purporting  to  in- 
close his  stock  in  that  company,  to  be  trans- 
.'erred  to  bonds  and  stock  of  the   Middle 


West  company,  and  asking  for  a  note  for  the 
"interest  oil  the  stock."  The  note  he  recelv. 
ed  from  the  new  company  bore  a  memoran- 
dum describing  It  as  a  dividend  on  Union 
Company  stock.  He  signed  a  receipt  for  it 
under  that  description.  Apparently,  how- 
ever, he  was  not  sufficiently  familiar  with 
the  kind  of  transactions  in  which  he  became 
involved  to  understand  their  legal  effect,  or 
to  express  himself  with  clearness  or  accu- 
racy. The  appellant  Insists  that  the  evidence 
conclusively  shows  that  Gatlln,  and  not  the 
corporation,  bought  the  land,  and  that  Del- 
gamo accepted  stock  in  payment  of  the  bal- 
ance of  the  price.  The  effect  of  any  seem- 
ing contradictions  was  for  the  Jury.  We 
think  there  was  evidence  to  snppdrt  the 
findings  implied  by  the  verdict  that  the  land 
was  purchased  In  behalf  of  the  corporation, 
that  It  adopted  the  bargain,  and  that  the 
agreement  called  for  a  payment  in  cash  un- 
less the  cement  plant  should  be  constructed 
within  the  time  mentioned,  and  these  were 
the  vital  matters  In  controversy. 

[2j  Objection -is  made  to  the  admission  of 
a  large  amount  of  evidence,  principally  min- 
utes of  meetings  of  the  stockholders  and  di- 
rectors of  the  corporations.  Some  of  it  had 
a  bearing  upon  the  connection  of  the  com- 
pany with  the  original  transaction.  A  part 
of  it  was  admitted  on  the  theory  that  It 
was  pertinent  to  the  equitable  matters  pre- 
sented for  the  consideration  of  the  court,  thQ 
statement  being  made  that  the  Instructions 
would  limit  the  effect  of  this  class  of  testi- 
mony. An  Instruction  was  given  on  the  sub- 
ject in  these  words: 

"You  are  instructed  that.  Inasmuch  as  the  pe- 
tition of  the  plaintiffs  invokes  equitable  aid 
from  the  court,  the  evidence  has  been  permitted 
to  take  a  wide  range  touching  the  organization 
and  business  operations  of  the  corporations  de- 
fendant named  in  the  petition,  much  of  which 
relates  especially  to  such  equitable  questions  as 
are  involved  and  for  the  consideration  of  the 
court  upon  such  propositions  and  which  issues 
are  reserved  to  the  court,  yet  all  such  evidence 
is  competent  and  for  your  consideration  in  so 
far  as  It  may  throw  any  light  upon  the  proposi- 
tions that  will  hereinafter  in  these  instructions 
be  submitted  to  you  for  your  determination." 

The  appellant  insists  that  aa  the  result  of 
these  proceedings  the  Jury  were  allowed  to 
consider  a  mass  of  Irrelevant  evidence,  great- 
ly to  Its  prejudice.  By  the  instruction  quot- 
ed they  were  told  that  they  might  consider 
all  the  evidence,  so  far  as  It  threw  any 
light  on  the  questions  submitted  for  their 
decision,  and  they  were  left  to  determine  for 
themselves  what  part  of  it  was  of  that  char- 
acter. Such  an  arrangement  might  in  some 
situations  be  obviously  prejudicial.  But  here 
the  evidence  which  was  Irrelevant  to  the  Is- 
sues submitted  to  the  jury  does  not  seem  to 
be  of  a  character  Ukely  to  affect  their  judg- 
ment, and  they  were  admonished  that  it  did 
not  have  any  necessary  bearing  upon  the 
case  so  far  as  they  were  concerned.  We  do 
not  think  such  presumption  of  prejudice 
arises  as  to  require  a  reversal. 
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[3]  An  Instruction  is  objected  to  on  the 
ground  that  it  amoants  to  a  statement  that 
the  mere  acceptance  and  retention  of  benefits 
of  a  promoter's  contract  makes  the  corpora- 
tion liable.  We  cannot  regard  it  as  open  to 
this  construction.  It  consists  essentially  of 
the  syllabus  in  Tryber  v.  Creamery  Co.,  67 
Kan.  489,  493,  73  Pac.  83,  coupled  with  a  text 
that  la  quoted  with  approval  in  the  opinion. 
Another  instmctlon  is  criticized  as  omitting 
a  full  statement  of  the  matters  necessary  to 
make  the  cori)oratlon  liable  on  a  contract 
made  by  the  promoters,  while  undertaking 
to  enumerate  the  elements  necessary  to  sus- 
tain the  plaintiffs'  case.  The  rule  having 
been  once  stated  in  full,  we  do  not  think 
prejudice  can  have  resulted  from  its  subse- 
quent abridgment 

The  Judgment  Is  aJSrmed.  All  the  Jus- 
tices concurring. 

(M  Kan.  52) 

FKT  V.   KILBOHN.     (No.  19190.)t 
(Supreme  0>urt  of  Kansas.    Jan.  9,  1915.) 

(Byttalut  &y  the  Court,) 
JjASVuova   ANn    Tenant    (f    104*)— Assion- 

MBNT     OT     LEASK  —  VAUDITT  —  BlOHTS     OT 
IiANDLOBD. 

Tlie  defendant  owned  a  farm  and  made  a 
contract  of  ^e  to  McKee  with  a  provision 
for  forfeiture  without  notice  if  McKee  failed 
to  make  the  ^yments  in  accordance  with  the 
contract.  McKee  took  possession  and  fanned 
the  place  for  one  year,  and  then  made  a  lease 
to  Britton  for  one  year  beginning  March  1, 
1913,  and  Britton  sowed  a  crop  of  wheat  in 
the  fall  of  1912.  The  written  lease  contained 
a  provision  that  Britton  aboald  not  sublease 
the  land  without  the  written  consent  of  the 
landlord.  In  February,  1913,  without  the  con- 
sent of  the  landlord,  he  sold'  the  growing  crop 
of  wheat  to  the  plaintifF  and  assigned  to  the 
iatter  his  interest  in  the  lease  and  abandoned 
the  premises.  McKee  being  in  default  in  pay- 
ment of  principal  and  interest,  the  defendant 
took  possession  and  appropriated  the  proceeds 
of  the  crop.  The  plaintiff  sued  to  recover  the 
tenant's  share  of  the  wheat  Held,  that  by 
the  provisions  of  section  4700,  Gen.  St  1909, 
as  well  as  by  the  terms  of  the  lease  under 
which  the  plamtiff  claims,  he  could  acquire  no 
interest  by  the  transfer  without  the  written 
consent  of  the  landlord,  and  that  the  defend- 
ant had  the  right,  under  his  contract  to  take 
possession  of  the  premises  and  declare  a  for- 
feiture for  the  nonpayment  of  the  principal 
and   interest 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  {  328;  Dec.  Dig.  f 
104.*] 

Appeal  from  District  Court  Reno  County. 

Action  by  S.  O.  Fry  against  H.  B.  Kilborn. 
From  Judgment  for  defendant  plaintiff  ap- 
peals.   Affirmed. 

C.  M.  Williams,  of  Hutchinson,  for  appel- 
lant F.  L.  Martin  and  Van  M.  Martin,  both 
of  Hutchinson,  for  appellee. 

PORTEXl,  J.  Plaintiff  brought  this  ac- 
tion to  recover  the  value  at  a  three-fifths  in- 
terest In  95  acres  of  wheat  claiming  that  be 
bad  purchased  from  the  tenant  his  Interest 


therein  by  a  bill  of  sale.  The  defendant  re- 
covered Judgment  for  costs,  and  the  plalntiir 
appeals. 

In  February,  1912,  the  defendant  H.  B. 
Kilborn,  entered  into  a  contract  with  D.  W. 
McKee,  by  which  he  agreed  to  sell  to  Mc- 
Kee a  half  section  of  land  in  Reno  County 
for  $20,000.  The  first  cash  payment  of  $500 
was  due  January  1,  1913,  and  McKee  was  to 
pay  6^  per  cent  Interest  on  the  15th  day  of 
February,  annually.  He  was  given  posses- 
sion of  Uie  land  and  bad  all  the  crops  and  in- 
come from  the  land  for  the  year  1912,  al- 
though the  contract  gave  Kllbom  a  lien  on 
one-half  of  all  crops  for  the  payment  of  In- 
terest There  was  a  provision  for  a  for- 
feiture without  any  declaration,  or  act  or 
notice,  on  the  part  of  Kilborn  if  McKee 
failed  to  make  the  payments  In  accordance 
with  the  contract  McKee  defaulted  In  the 
payment  of  the  principal  due  on  the  1st  of 
January,  1913,  and  also  failed  to  pay  the  In- 
terest amounting  to  $1,300,  due  February  15, 
1913.  The  plaintiff  Fry  claims  under  a  lease 
executed  September  2,  1912,  by  which  Mc- 
Kee leased  to  Wade  Britton  the  land  for  one 
year  beginning  March  1,  1913,  and  McKee 
permitted  Britton  to  sdw  95  acres  of  wheat 
in  the  fall  of  1912.  Britton  was  to  pay  Mc- 
Kee two-flfths  of  the  crop  delivered  in  Ster- 
ling. On  March  14,  1913,  McKee  paid  $620.50 
to  Kllbom  to  be  applied  on  the  interest,  say- 
ing he  expected  to  pay  the  balance  soon. 
Shortly  thereafter  he  sent  word  to  Kilborn 
that  he  would  be  unable  to  raise  the  balance 
and  for  Kilborn  to  go  ahead  and  run  things 
there.  He  bad  moved  away  from  the  farm 
and  was  then  living  in  Hutchinson.  On  the 
25th  day  of  February,  1913,  Wade  Britton, 
the  tenant  of  McKee,  sold  to  Fry,  the  plain- 
tiff, bis  Interest  In  the  95  acres  of  wheat  for 
$237.50,  and  gave  to  Fry  a  bill  of  sale  for 
the  same.  Britton  moved  away  from  the 
farm  and  turned  the  written  lease  over  to 
Fry.  Fry  testified  that  it  was  his  intention 
to  take  up  the  lease,  and  that  he  was  going 
to  farm  the  land  In  spring  crops;  that  his 
agreement  with  Britton  was  that  when  Brit- 
ton moved  off  the  place,  he  would  move  on, 
and  would  harvest  the  wheat  and  deliver 
the  landlord's  two-flfths  of  the  crop,  accord- 
ing to  the  terms  of  the  written  lease.  The 
plaintiff  and  the  defendant  bad  conversa- 
tions, one  on  May  Ist  another  on  June  1st 
and  another  June  24tb,  In  which  Kilborn  told 
Fry  not  to  harvest  the  wheat;  that  he  was 
going  to  cut  it  himself.  He  afterwards  har- 
vested and  appropriated  all  of  the  wheat 
The  plaintiff  thereupon  brought  this  action 
to  recoVer  the  value  of  his  three-fifths  interest 
In  the  crop,  and  In  bis  petition  set  out  copies 
of  the  lease  from  McKee  to  Britton,  and  of 
the  bill  of  sale  to  himself.  The  defendant 
answered,  pleading  his  contract  with  McKee, 
the  latter's  failure  to  comply  with  the  con- 
tract and  alleging  that  he  had  taken  pos- 
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session  of  the  prcmlsea  upon  forfeiture  of 
McKee's  rights  under  the  contract  of  sale. 
He  further  alleged  that  he  had  taken  posses- 
sion of  the  premises  prior  to  March  1,  1913, 
when  the  lease  to  Brlthm  was  to  commence. 

The  appellant  contends  that  while  time  is 
made  the  essence  of  the  contract  between 
Kilborn  and  McKee  for  the  sale  of  the  land, 
the  provisions  of  forfeiture  were  for  the 
benefit  of  the  seller  and  may  always  he 
waived;  and  It  is  Insisted  that  the  fact  that 
Kilborn  accepted  a  payment  from  McKee  as 
late  as  March  14,  1913,  and  allowed  him  fur- 
ther time  on  the  balance  due,  must  be  held 
as  a  waiver  of  the  forfeiture.  "(Vhile  the  evi- 
dence would  indicate  very  strongly  that 
Kilborn  did  not  elect  to  forfeit  the  contract 
as  early  as  stated  in  his  answer,  March  1, 
1913,  nevertheless  by  the  terms  of  his  con- 
tract he  had  the  right  to  forfeit  It  at  any 
time  without  notice  upon  failure  of  McKee  to 
malte  the  payments.  We  do  not  thiulc  it  can 
t>e  held  that  his  standing  by  and  seeing 
Britton  pat  out  a  crop  in  the  fall  of  1912 
would  estop  him  from  claiming  a  forfeiture 
for  failure  to  pay  the  principal  and  interest 
at  any  time  thereafter.  The  defendant  relies 
mainly  upon  two  points:  First  A  provision 
in  the  written  lease  between  McKee  and 
Britton  by  which  Britton  expressly  agreed 
that  he  would  not  sublease,  release,  or  as- 
sign the  premises  without  the  written  consent 
of  McKee.  There  is  no  showing  that  McKee 
consented  to  the  bill  of  sale  from  Britton  to 
FYy;  and  there  is  evidence  tending  to  show 
that  very  shortly  after  he  had  made  the 
payment  to  apply  on  interest,  he  notified  Kil- 
born that  he  would  not  be  able  to  comply 
with  his  contract,  and  that  Kilborn  might 
take  possession  of  the  land.  The  second 
point  upon  which  the  defendant  relies  Is 
section  4700,  Gen.  Stat.  1909,  which  provides: 

"No  tenant  for  a  term  not  exceeding  two 
years,  or  at  will,  or  by  sufferaoce,  shall  as- 
siirn  or  transfer  his  term  .or  interest  or  any 
part  thereof  to  another  without  the  written 
consent  of  the  landlord  or  person  holding  un- 
der him." 

This  section  has  been  construed  to  make 
such  an  assignment  voidable  only  (Mabry  v. 
Harp,  53  Kan.  398,  36  Pac  743),  but  it  is  not 
claimed  that  any  subsequent  assent  of  McKee 
had  been  obtained  so  as  to  render  the  trans- 
action valid. 

There  is  a  farther  claim  by  the  defendant 
that  the  contract  of  sale  between  himself 
and  McKee  prohibited  by  its  own  terms  an 
assignment  or  leasing  of  the  premises,  unless 
the  same  was  indorsed  upon  the  contract 
The  particular  language  of  the  contract  of 
sale  upon  which  this  contention  Is  based 
reads  as  follows: 

"And  it  is  farther  stipulated  that  no  assign- 
ment of  the  premises  shall  be  valid  unless  the 
same  shall  be  indorsed  hereon." 

It  is,  to  say  the  least  doubtful  whether 
this  provision  can  be  construed  to  prohibit 
the  purchaser  of  the  land  from  exercising 


the  rights  of  an  owner  and  of  leasing  the 
premises  without  the  consent  of  the  seller. 
If,  for  instance,  McKee  had  complied  for  a 
number  of  years  with  his  part  of  the  con- 
tract, and  had  made  the  annual  payments  of 
principal  and  interest  it  would  seem  that  he 
would  have  the  same  right  that  any  other 
purchaser  of  land  would  have  to  lease  it  to 
another,  subject  of  course,  to  the  provisions 
of  the  contract  by  which  Kilborn  was  to 
have  a  lien  on  one-half  of  the  crop  for  the 
payment  of  the  interest  Without  deciding 
this  question,  however,  we  think  the  plain- 
tiff cannot  recover  for  two  reasons:  First 
under  his  contract  with  McKee,  the  defend- 
ant had  the  right  at  ^ny  time  to  take  posses- 
sion of  the  premises  and  declare'  a  forfeiture 
for  the  nonpayment  of  principal  or  interest; 
second,  by  the  terms  of  Brltton's  lease  andei 
which  the  plaintiff  claims,  as  well  as  by  the 
terms  of  the  statute,  the  assignment  was  at 
least  voidable. 

For  the  reasons  stated,  the  Judgment  most 
be  affirmed.    All  the  Justices  concurring. 


WATTS  V.  MXBRS  et  al. 

(Supreme  Court  of  Kansas. 


(93  Kan.  824) 
(No.  19153.)  t 
Jan.  9,  1915.) 


(Bt/Uabua  by  the  Court.) 

1.  Witnesses  (i  159)— Competenct  — Tbahs- 

ACTIONS    WITH    DECEASED    PERSONS. 

On  the  trial  of  an  action  by  a  widow  to 
recover  possession  of  land  which  she  had  been 
induced  to  convey  by  the  fraud  and  duress  of 
her  former  husband,  ahe  was  asked  whether  or 
not  she  had  heard  that  her  husband  had  made 
threats  in  case  she  did  not  sign  the  deed,  and 
answered  in  the  affirmative.  She  was  also  per- 
mitted to  testify,  in  answer  to  a  question  why 
she  feared  there  would  be  more  trouble,  "Well, 
I  had  it  from  the  surrounding  circumstances, 
what  had  happened."  Held,  that  such  testimo- 
ny was  not  incompetent  by  reason  of  section 
320,  Code  Civ.  Proc.  (Gen.  St  1909,  f  5914), 
as  amended  by  chapter  229,  Laws  1911,  con- 
cerning transactions  or  communications  had 
with  deceased  persons. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §1  629,  664,  666-669,  671-682;  Dec. 
Dig.  f  159.»] 

2.  Evidence  (J  230*)— Deoiarations— Statb- 
MBNTs  BT  Deceased  Husband. 

The  testimony  showed  and  the  court  found 
that  the  former  husband,  in  conspiracy  with  his 
brother,  had  by  fraud  and  duress  procured  from 
the  wife  a  deed  conveying  the  land  to  the  broth- 
er, but  that  the  husl)and  continued  to  be  the 
real  owner  of  the  land  up  to  the  time  of  his 
death,  and  that  the  defendants  were  voluntary 
grantees  without  consideration;  tlie  deed  to 
them  twing  made  for  the  purpose  of  defrauding 
the  plaintiff.  Held,  that  it  was  proper  to  re- 
ceive in  evidence  proof  of  statements  made  by 
the  deceased  hnsband,  after  the  execution  of  the 
deed  by  the  wife,  that  be  still  owned  the  land 
and  had  deeded  it  to  bis  brother  to  defraud  his 
wife. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SJ  835-851;  Dec  Dig.  J  230;* 
Fraudulent  Conveyances,  <3ent  Dig.  {  828.] 

3.  EQirrrr  (I  72*)-Laches— Effect. 

Mere  delay  in  bringing  a  suit  does  not  es- 
top  the  plaintiff  from   its   maintenance,   when 
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the  property  baa  remained  aubstantlally  the 
xame,  and  the  righta  of  no  Innocent  third  party 
have  intervened. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
l>ig.  ii§  207,  210-220,  225,  228;  DecDig.  §  72.*] 

4.  Adverse  Possession  (J  14*)— Acquisition 

OF  TITI.K— NONBESIDENTS. 

The  defendants,  never  having  been  within 
the  state  of  Kansas,  could  not  avail  themselves 
of  the  15-year  statute  of  limitation  as  a  basis 
for  claiming  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §S  77-81 ;   Dec.  Dig.  {  14.*] 

Appeal  from  District  Court,  Kingman 
County. 

Ejectment  by  B.  C  Watts  against  Emma 
Myers  and  another.  From  Judgment  for 
plaintiff,  defendants  appeaL     Affirmed. 

S.  W.  Mills,  of  Kirksvllle,  Mo.,  and  Cbas. 
O.  Calkin,  of  Kingman,  for  appellants.  C.  M. 
Williams,  of  Hutchinson,  for  appellee. 

WEST,  J.  This  is  an  action  In  ejectment, 
Involving  the  title  to  a  quarter  section  of 
land  in  Kingman  county.  The  court  made 
findings  of  fact  and  condusions  of  law,  re- 
sulting In  a  Judgment  for  the  plaintiff,  from 
which  the  defendants  appeal,  and  complain 
of  certain  rulings  touching  the  introduction 
of  evidence  and  certain  findings  made  by  the 
court,  and  its  refusal  to  make  others  re- 
quested by  the  defendants,  and  of  the  general 
result  of  the  trial. 

From  the  findings  it  appears  that  in  1884 
the  plaintiff,  then  a  widow  having  several 
children  by  a  former  marriage,  was  married 
to  Lafayette  Watts,  and  the  following  year 
with  him  took  up  her  residence  upon  the 
land  In  question.  Two  of  the  plaintiff's  sons 
and  a  daughter  lived  with  their  mother  and 
stepfather  as  members  of  the  family,  and  for 
a  time  the  relations  appear  to  have  been 
pleasant  After  the  husband's  return  from 
the  funeral  of  bis  mother  he  suggested  a  con- 
veyance of  the  land  to  his  brother,  Oliver 
Watts,  who  lived  in  Missouri,  and  upon  the 
plaintiff's  objection  he  became  sullen,  and 
brutally  assaulted  one  of  her  boys  without 
apparent  provocation,  saying  that  if  she 
would  sign  the  deed  to  his  brother  they 
would  get  along  all  right  Shortly  after  this 
another  attack,  still  more  brutal  and  coward- 
ly, was  made  on  the  same  boy,  followed  by  a 
repetition  of  the  same  suggestion  to  his  moth- 
er concerning  a  deed.  This  was  followed  by 
threats  of  death  to  the  boy,  and  by  the  pecul- 
iar handling  of  a  large  pruning  knife,  and  at 
another  time  an  ax,  all  of  which  resulted  in 
the  plaintUTs  Joining  In  the  requested  deed, 
being  moved  thereunto  by  fear  of  further 
violence  to  her  boy  and  bodily  harm  to  her 
other  children;  the  deed  not  being  made, 
however,  until  the  plaintiff  had  suffered  a 
serious  nervous  collapse,  followed  by  10  days' 
sickness.  The  land  was  the  homestead  of 
the  plaintiff  and  Lafayette  Watts,  and  the 
court  found  that  the  latter,  with  his  brother 
Oliver,  fraudulently  conspired  to  defraud  the 


plaintiff  out  of  her  Interest,  and  to  get  the 
title  in  the  name  of  the  brother,  and  that  the 
conduct  referred  to  was  in  furtherance  of 
this  conspiracy ;  that  shortly  after  the  mar- 
riage the  plaintiff  furnished  her  husband  9400 
in  money  with  which  to  build  a  house  upon 
the  land  and  to  make  other  Improvements, 
being  money  Inherited  from  her  father's  es- 
tate; that  when  the  deed  was  made  (ISSG) 
the  land  was  worth  |2,400,  and  at  the  time  of 
the  trial,  June  26,  1913,  |7,500;  that  al- 
though she  lived  within  a  distance  of  from 
20  to  70  mUes  of  this  land  the  plaintiff  did 
not,  until  the  bringing  of  this  suit,  August  12, 
1912,  take  any  steps  to  set  aside  the  deed. 
In  the  spring  of  1887  Lafayette  Watts  left 
the  plaintiff,  taking  some  of  the  household 
goods,  and  never  returned  to  live  with  her, 
merely  visiting  her  two  or  three  times. 

Various  other  findings  were  made  that  need 
not  be  discussed.  It  was,  however,  expressly 
found  that  the  deed  passed  only  the  naked 
legal  title,  and  that  the  land  continued  to  be 
the  property  of  Lafayette  Watts  until  the 
time  of  his  death,  April  23,1910;  that  Oliver 
Watts  was  appointed  administrator,  and  did 
not  make  the  slightest  exertion  to  find  the 
plalntifrs  address  or  whereabouts,  and  pro- 
cured final  settlement,  which  was  set  aside  on 
her  motion,  without  recognizing  her  as  one 
of  the  heirs,  and  without  giving  her  any  no- 
tice of  his  appointment,  which  the  court 
found  was  fraudulent  misconduct  on  his  part 
amounting  to  a  continuance  and  carrying  out 
of  the  original  conspiracy,  and  that  the  deed 
by  Oliver  Watts  to  the  defendants  was  volun- 
tary and  without  consideration,  and  made  for 
the  purpose  of  defrauding  the  plaintiff ;  also 
that  the  plaintiff  first  learned  of  Lafayette 
Watts'  death  in  July,  1912,  and  there  was  no 
unreasonable  delay  on  her  part  in  bringing 
this  suit;  that  Lafayette  Watts  left  no  bodily 
heirs,  but  left  the  plaintiff  as  his  widow. 

As  a  conclusion  •f  law  the  court  found  that 
the  execution  of  the  deed  was  procured  by 
fraud,  coercion,  and  duress,  and  did  not  car- 
ry with  it  the  Joint  consent  of  the  husband 
and  wife,  and  that  the  plaintiff  as  the  sole 
heir  of  Lafayette  Watts,  and  hence  sole  fee 
owner  of  the  land,  was  entitled  to  have  her 
title  quieted  and  to  recover  for  rents  and 
profits. 

[1]  Much  complaint  la  made  because  the 
plaintiff  was  permitted  to  answer  whether  or 
not  she  had  heard  that  her  husband  made 
threats  in  case  she  did  not  sign  the  deed,  and 
that  she  "had  it  from  the  surrounding  cir- 
cumstances, what  happened,"  and  it  is  as- 
serted that  this  violated  the  statutory  bar 
against  testimony  concerning  transactions  or 
communications  had  with  deceased  persona 
But  the  fact  that  she  had  heard  that  he  had 
made  threats  would  imply  that  she  had  heard 
it  from  others,  rather  than  from  him,  and  as 
to  what  had  happened  she  was  not  permitted 
to  state;   hence  the  testimony  was  properly 
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admitted.  Murphy  t.  Htndman,  58  Ran.  184, 
48  Pac.  850;  Bryan  t.  Palmer,  83  Kan.  298, 
111  Pac.  443,  21  Ann.  Cas.  1214;  Gaston  ▼. 
Gaston,  83  Kan.  216,  109  Pac.  777;  Fish  t. 
Poorman,  85  Kan.  237  (syl.  7),  243,  116  Pac. 
888 ;  Coblentz  ▼.  Putifer.  87  Kan.  719  (syL  2), 
725,  125  Pac.  80,  42  L.  R.  A.  (N.  S.)  298 ;  Deur 
nls  T.  Perkins,  88  Kan.  428,  436,  129  Paa 
166,  43  U  R.  A.  (N.  S.)  1219. 

[2]  It  is  urged  that  it  was  highly  Improper 
to  receive  testimony  of  statements  made  by 
Lafayette  Watts,  after  the  deed  was  made, 
to  the  effect  that  he  still  owned  the  land, 
which  he  had  deeded  to  his  brother  to  de- 
fraud his  wife.  No  reason  Is  apparent,  how- 
ever, why  one  who  has  carried  out  such  a 
conspiracy  should  not,  as  against  the  person 
defrauded,  be  bound  by  his  subsequent  ac- 
knowledgment thereof.  It  is  not  a  case  of  a 
grantor  destroying  the  effect  of  a  deed  as  be- 
tween himself  and  his  grantee,  and  espedally 
in  view  of  the  fact  that  he  treated  this  land 
as  bis  own,  and  received  rent  for  it,  and  ex- 
ercised dominion  over  It,  It  was  proper  for  bis 
widow  and  heir  to  show  his  statements  and 
declarations  touching  his  relation  to  the  land. 
Martin  v.  Shumway,  89  Kan.  892,  132  Pac. 
903. 

The  defendants  also  urge  that  the  findings 
of  tact  should  have  been  for  them,  and  not 
for  the  plaintiff,  which  evidently  means  that 
in  their  opinion  the  fraud  and  duress  were 
not  sufficiently  proved;  but  it  is  impossible 
to  read  the  evidence  without  finding  ample 
support  for  the  charge  of  duress  of  a  pecul- 
iarly cruel  and  effective  kind. 

Complaint  is  made  that  the  court  did  not 
at  the  defendants'  request  vacate  the  36  find- 
ings of  fact  made,  and  return  66  others  sub- 
mitted by  them;  but  such  examination  as  Is 
consistent  with  the  brevity  of  human  life  has 
resulted  in  finding  no  error  in  this  respect. 

[3]  It  is  urged  that  because  the  plaintiff 
did  not  move  to  set  aside  the  deed,  or  take 
any  other  steps  to  protect  her  rights,  all  the 
many  years  which  elapsed  between  its  execu- 
tion and  the  death  of  her  husband,  she  must 
be  held  to  have  Jointly  consented,  and  to 
have  estopped  herself  by  her  laches.  The  trial 
court  found,  however,  that  the  land  remained 
as  it  was,  except  slight  improvements;  that 
the  rights  of  no  innocent  third  party  had 
intervened ;  that  in  accordance  with  the  re- 
peated statements  made  by  the  deceased  him- 
self be  continued  to  be  the  owner  of  the  land, 
which  as  a  matter  of  course  the  sole  heir 
would  inherit  upon  his  death.  Clark  v.  Oool- 
rldge,  8  Kan.  189;  Golden  v.  Claudel,  85  Kan. 
465,  471,  118  Pac.  77;  Rambo  V.  Bank,  88 
Kan.  257, 128  Pac  182 ;  Oslncup  v.  Henthom, 
89  Kan.  58,  130  Paa  652,  46  L.  R.  A.  (N.  S.) 
174,  Ann.  Cfes.  1914C,  1282;  City  of  Hutchin- 
son V.  Hutchinson,  92  Kan.  518,  141  Pac. 
689;  36  Cyc.  730. 

[4]  As  to  adverse  possession,  neither  Oliver 
Watts  nor  either  of  the  defendants  had  ever 


been  in  Kansas  prior  to  the  trial ;  hence  the 
statute  of  limitation  does  not  avail.  Cly. 
Code,  I  20;  Gen.  St.  1909,  {  5613;  Ard  v. 
Wilson,  8  Kan.  App.  471,  54  Pac.  511 ;  C,  K. 
&  N.  Ry.  Co.  V.  Cook,  43  Kan.  83,  22  Pac. 
988 ;  Ard  v.  Wilson,  60  Kan.  857,  56  Pac.  80i. 
Finding  ho  material  error,  the  Judgment  is 
affirmed.    All  the  Justices  concurring. 

(M  Kan.  61) 
BARKER  V.  MISSOURI  PAC.  RY.  CO. 

(No.  19194.) 

(Supreme  0>urt  of  Kansas.    Jan.  9,  1915.) 

(Syllabus  ly  the  Court.) 

1.  Dahaoks  (8  217*)— Dbstbdctiow  of  Fruit 
Trees  —  Measubx  ot  Damages  —  Instbuo- 
noNS. 

Where  fruit  trees,  which  have  a  distinct 
value  ai  a  part  of  the  land,  are  injured  and  de- 
stroyed by  are  through  the  negligence  of  another, 
and  their  value  and  the  damages  sustained  can 
be  definitely  measured  by  showing  the  value  of 
the  trees  before  and  after  the  Gre,  and  this  meas- 
ure is  applied  by  the  court,  there  is  no  material 
error  In  the  failure  of  the  court  to  direct  the 
application  of  the  rule  that  the  measure  of  dam- 
ages iB  the  difference  in  the  value  of  the  land 
before  and  after  the  burning  of  the  trees. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  556-559;   Dec.  Dig.  {  217.*] 

2.  Damages  (§  60*)— Dkstbuction  of  Fbuit 
Tbeks— Benefit. 

The  owner  Is  entitled  to  plant  an  orchard  on 
his  land  whether  or  not  it  is  the  most  profitable 
use  to  which  it  can  be  applied  ;  and,  if  the  fruit 
trees  are  destroyed,  he  is  entitled  to  claim  dam- 
ages from  the  wrongdoer  for  being  deprived  of 
such  use  and  of  the  value  of  the  trees. 

(ESd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  8i  116, 116;  Dec  Dig.  {  60.*] 

3.  Damaocs  (S  188*)— Excessivs  Rkcovsby— 
Destruction  of  Pbopebty— Evidence. 

Under  the  evidence  herein,  it  cannot  be  held 
that  the  damages  awarded  are  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  I  511;  Dec.  Dig.  8  188.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Sarah  F.  Barker  against  the 
Missouri  Pacific  Railway  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

B.  P.  Waggoner  and  W.  P.  Waggener,  both 
of  Atchison,  and  J.  N.  Baird,  of  Kansas  City, 
for  appellant  Emerson  &  Smith,  of  Kansas 
City,  for  appellee. 

JOHNSTON,  C  J.  Sarah  F.  Barker,  the 
appellee,  recovered  a  Judgment  against  the 
Missouri  Pacific  Railway  Company,  the  ap- 
pellant, for  damages  for  the  destruction  of  a 
part  of  an  orchard  and  some  meadow  by 
fire  alleged  to  have  been  caused  by  the  neg- 
ligent operation  of  one  of  appellant's  loco- 
motives. In  her  petition  she  alleged,  sub- 
stantially, that  on  August  2,  1911,  a  freight 
train  of  appellant  passed  through  her  farm, 

'  Reported  In  full  In  the  Pacific  Reporter ;  re- 
ported as  a  memorandum  decision  without  opinion 
In  the  Kansas  Reports. 
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and  the  locomotive  threw  out  fire  which 
lilted  dry  vegetation  and  other  combustible 
material  on  the  north  side  of  appellant's 
railway  track;  that  the  fire  thus  started 
spread  to  and  burned  across  the  meadow 
and  orchard  on  her  farm,  causing  a  loss  of 
$4,000;  and  she  alleged,  further,  that  the 
fire  was  caused  by  the  negligent  opera  tlmi 
of  appellant's  railway.  She  also  asked  for 
$500  as  an  attorney's  fee.  The  appellant  an- 
swered by  general'  denial  and  allegations 
that  its  locomotive  was  properly  equipped 
with  modem  flre-arresting  appliances;  that 
it  was  handled  by  competent  and  careful 
employes;  and  that  the  Are  was  not  the 
result  of  any  negligence  on  its  part.  On  the 
trial  appellee  offered  evidence  tending  to 
show  that  the  locomotive  In  questioil  waa 
puffing  and  working  hard  when-  it  passed 
through  her  farm ;  that  shortly  after  its  pas- 
sage Are  was  discovered  north  and  near  the 
track ;  that  the  fire  spread  over  her  meadow, 
destroylhg  it,  and  then  entered  into  the  or- 
chard, where  It  destroyed  a  considerable  por- 
tion of  it  She  also  offered  evidence  tend- 
ing to  show  that  about  92  apple  trees  were 
destroyed  and  about  66  badly  damaged,  and 
that  these  were  of  the  value  of  from  $10  to 
$12  each ;  that  65  peach  trees  were  destroy- 
ed, which  were  of  the  value  of  about  $3 
each;  and  that  the  orchard  was  in  good 
condition  and  productive  before  the  fire,  but 
was  practically  destroyed  by  the  fire.  Evi- 
dence was  also  given  by  appellee  that  a  rea- 
sonable attorney's  fee  for  prosecuting  the  ac- 
tion would  be  between  $200  and  $400.  The 
appellant,  on  the  other  hand,  offered  evi- 
dence tending  to  prove  that  the  engine  in 
4]ue8tion  was  in  good  condition ;  that  it  was 
not  negligently  operated;  and  that  it  was 
equipped  with  modern  flre-arrestlng  appli- 
ances. The  appellant  also  offered  much  evi- 
dence tending  to  support  Its  contention  that 
the  orchard  was  not  In  good  condition,  but, 
on  the  contrary,  that  it  had  not  been  cared 
for  in  a  proper  manner,  and  that  many  of 
the  trees  had  been  rendered  valueless  by 
various  Insect  pests.  The  verdict  of  the  jury 
was  in  favor  of  appellee  allowing  her  $1,- 
060.50  as  damages  for  the  destruction  of  the 
orchard  and  meadow  and  $250  as  attorney's 
fees.  Special  findings  were  returned  to  the 
effect  that  the  fire  was  caused  by  the  negli- 
gence of  the  appellant;  that  appellant's  lo- 
comotive was  not  equipped  with  modern  flre- 
arresting  appliances  that  were  in  good  re- 
pair; that  the  appellant  had  not  exercised 
reasonable  care  in  selecting  the  appliances 
and  in  keeping  them  in  good  order,  but  also 
found  that  the  fire  was  not  caused  by  the 
negligence  of  the  engineer  or  fireman  nor 
because  of  the  quality  of  the  coal  used. 

[3]  On  this  appeal  it  is  contended,  first, 
that  there  should  be  a  reversal  because  the 
damages  awarded  are  excessive.  If  the 
court  were  to  look  no  farther  than  the  evi- 
dence of  the  appellant,  it  might  conclude  that 


the  orchard  was  not  In  good  condition  and 
was  not  of  much  value.  There  Is  other  tes- 
timony in  the  case,  however,  and  to  which 
the  Jury  no  doubt  gave  credit,  which  tends 
to  show  that  the  trees  constituted  what  Is 
called  a  commercial  orchard  in  good  con- 
dition, and  that  the  loss  resulting  from  tbe 
fire  was  as  much  or  more  than  the  amount 
awarded  by  the  Jury.  A  number  of  appel- 
lee's witnesses,  who  had  orchard  experience, 
and  were  acquainted  with  the  value  of  trees 
in  that  vicinity,  and  knew  the  condition  of 
the  trees  prior  to  the  fire,  stated  that  tbe 
trees  were  in  a  reasonably  healthy  condi- 
tion and  constituted  a  fairly  good  commercial 
orchard.  The  condition  of  the  trees,  the 
value  of  those  Injured  and  destroyed,  and 
the  amount  of  the  loss  sustained  by  reason 
of  the  fire  were  interesting  and  debatable 
questions  until  they  were  determined  by  the 
Jury  upon  what  appears  to  be  competent  and 
sufficient  testimony.  It  is  said  that  the 
values  fixed  by  the  witnesses  of  appellee 
were  based  on  the  value  of  trees  that  were 
in  a  healthy  condition,  and  that  proper  con- 
sideration was  not  given  to  the  fact  that  the 
trees  of  appellee  had  been  injured  by  insects 
and  by  lack  of  pruning.  It  appears  that 
the  witnesses  for  the  most  part  fixed  the 
value  of  the  trees  as  they  found  them  prior 
to  their  destruction  by  the  fire  and  of  trees 
such  as  those  in  question  were  shown  to  be. 
There  is  complaint  that  witnesses  were  al- 
lowed to  testify  what  trees  would  produce 
or  be  worth  in  tbe  future  rather  than  what 
they  were  worth  Just  before  the  fire.  While 
some  of  them  referred  to  crops  usually 
borne  by  trees  Of  that  character,  it  ap- 
Itears  that  they  did  not  base  their  opinions 
on  the  value  of  the  future  crops,  but  rather 
on  the  character  of  the  trees  and  the  con- 
dition of  the  orchard  as  it  existed  t>efore 
it  was  burned.  Tbe  court  specifically  in- 
structed the  jury  that  in  fixing  the  damages 
sustained  they  "should  not  Indulge  in  any 
speculation  as  to  tbe  extent  or  value  of  tl^ 
ftuit  crop  which  said  trees  might  have  pro- 
duced in  the  futura"  Objections  are  made 
to  the  instructions,  but  they  furnish  no 
ground  for  setting  aside  the  verdict  and  Judg- 
ment 

LI,  2]  One  objection  is  that  the  court  did 
not  permit  the  Jury  to  measure  the  damages 
of  appellee  by  finding  the  difference  in  value 
of  the  entire  farm  before  and  after  the  fire. 
The  court  instructed  the  jury  that  if  they 
found  for  the  appellee,  the  measure  of  her 
damages  would  be — 

"the  reasonable  value  of  the  fruit  trees  destroy- 
ed, as  a  part  of  the  land  of  the  plaintiS,  and  the 
hay  destroyed,  and  the  amount  of  lotw  suffered 
by  the  plaintiff  by  tbe  depreciation  of  the  value 
of  the  orchard  which  was  injured  by  said 
fire.    •    •    ♦" 

In  another  instruction  the  Jury  were  ad- 
vised that: 

"Only  such  damages  as  were  proximately  caus- 
ed by  the  fire  in  question  can  be  allowed,  taking 
into  consideration  the  value  of  said  &iut  trees 
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immediately  after  the  fire  ip  question  and  imne- 
dintel;  before  said  fire,  also  taking  into  consider- 
ation the  character  of  said  trees,  and  all  circum- 
stances proven  by  the  evidence  which  tend  to 
show  the  actoai  loss  by  said  fire  to  the  plain- 
tiff." 

The  Jury  were  told  that,  in  measuring  the 
damages  of  the  plaintiff,  the  trees  were  to 
be  regarded  as  a  part  of  the  land,  and  that 
they  might  consider  any  and  all  evidence 
proren  which  tended  to  show  the  actual  loss. 
The  testimony  showed  the  number  and  cliar- 
acter  of  the  trees  destroyed  and  injured,  and, 
although  they  constituted  a  part  of  the  land, 
they  had  a  distinct  value  as  an  appurtenance 
of  the  land,  and  the  loss  sustained  could  be 
definitely  measured  by  the  evidence  of  the 
number  and  character  of  the  trees  destroyed 
and  injured.  In  Railway  Co.  v.  Lycan,  57 
Kan.  635,  47  Pac.  526,  It  was  held  that  when 
trees  were  destroyed  by  fire,  as  in  this  case, 
and  they  had  a  distinct  value  which  under 
the  evidence  was  susceptible  of  definite  meas- 
urement, the  value  of  the  trees  or  things 
destroyed  is  the  best  measure  and  the 
most  satisfactory  method  of  determining 
the  extent  of  the  loss.  It  was  also  said 
that  It  was  only  where  damages  to  one  part 
of  the  land  affects  other  parts  and  were 
Incapable  of  more  direct  proof  that  It  is  nec- 
essary to  resort  to  the  rule  of  finding  the 
difference  in  the  value  of  the  land  before  and 
after  the  injury.  Other  cases  of  like  import 
are  Railway  Co.  v.  Arthurs,  63  Kan.  404,  65 
Pac.  651;  Railroad  Co.  v.  Perry,  65  Kan.  792, 
70  Pac.  876 ;  Railway  Co.  v.  Geiser,  68  Kan. 
281,  75  Pac  68. 

Witnesses  of  the  appellant  testified  that  the 
farm  of  appellee  was  as  valuable  without  as 
with  the  orchard  on  it.  Some  might  prefer 
to  have  the  land  clear  of  trees  and  regard 
the  naked  land  to  be  of  more  value  than  if 
it  were  planted  with  fruit  trees.  The  owner, 
however,  is  entitled  to  use  his  land  for  an 
orchard  and  to  compensation  in  case  it  is 
wrongfully  destroyed.  Appellee  had  a  right 
to  claim  damages  for  being  deprived  of  Its 
use  as  an  orchard  or  in  fact  of  any  use  to 
wlilch  it  is  adapted  and  which  Is  most  ad- 
vantageous to  her.  Cohen  v.  St.  L.,  Ft.  S.  & 
W.  Rid.  Co.,  34  Kan.  158,  8  Pac.  138,  55  Am. 
Rep.  242;  Com'rs  of  Smith  County  v.  Lahore, 
37  Kan.  480,  16  Pac.  677;  C.  K.  &  W.  Rid, 
Co.  V.  Wllllts,  45  Kan.  110,  25  Pac  576;  Irri- 
gation Co.  V.  McLaln,  69  Kan.  334,  76  Pac 
863;  Railway  Co.  v.  Weidenmann,  77  Kan. 
300,  W  Pac  146. 

It  is  not  for  the  wrongdoer,  who  causes  an 
injury,  to  decide  whether  an  owner  should 
have  used  his  land  for  a  particular  purpose 
nor  the  use  to  which  It  can  most  profitably 
be  employed.  He  is  liable  to  pay  for  the  loss 
of  the  property  appurtenant  to  real  estate, 
which  is  actually  destroyed,  and  which  has 
a  value  independent  of  the  land,  such  as 
buildings  or  trees,  and  the  evidence  indicates 
that  there  was  no  difficulty  in  determining 


the  value  of  the  trees  destroyed  and  the  ex- 
tent of  the  loss  sustained.  In  fact,  both  par- 
ties offered  evidence  as  to  the  value  of.  the 
trees  which  had  been  destroyed  and  injured, 
and  the  appellant  seems  to  have  adopted  and 
approved  this  rule  of  measuring  the  damages 
by  asking  that  the  Jury  make  a  special  find- 
ing as  to  the  number  and  value  of  the  dif- 
ferent kinds  of  fruit  trees  that  were  injured 
and  destroyed.  In  view  of  the  evidence  In 
the  case  and  the  course  of  the  trial,  we  tMnk 
the  appellant  has  no  reason  to  complain  of 
the  rule  applied  by  the  district  court  as  to 
the  measure  of  damages. 

There  was  no  occasion  to  Inquire  as  to  the 
effect  of  the  fire  upon  the  land  of  appellee 
on  the  south  side  of  the  railroad.  She  had 
not  alleged  nor  claimed  that  that  part  of 
the  farm  had  been  Injured,  but  limited  her 
claim  for  damages  to  the  orchard  tract  on 
the  north  side;  and  hence  the  court  properly 
Instructed  the  Jury  to  confine  the  allowance 
of  damages  to  the  injury  to  the  orchard  and 
meadow  lying  north  of  the  track,  and  which 
arose  from  the  negligent  operation  of  the 
railroad  by  appellant 

We  find  nothing  in  the  special  findings  in- 
consistent with  the  general  verdict  nor  any 
material  error  in  the  proceedings  which  re- 
quires a  reversal. 

The  Judgment  will  therefore  be  affirmed. 
All  the  Justices  concur. 

'  (94  Kan.  96) 

STATE  ex  rel.  DAWSON,  Atty.  Gen.,  t.  KAN- 
SAS CITT  STOCKYARDS  CO.  OF 
MISSOURI.     (No.  19419.) 
(Supreme   Court   of   Kansas.     Jan.   9,   1915.) 
(ByUabut  (y  the  Court.) 

L  Gahbiebs   (§  4*)— Stocktaros  Costpant— 

Enoaoed    in    Business    as.  a    "Comiior 

Cabbieb." 

A  corporation  engaged  in  operating  stock- 
yards, owning  a  track  between  such  yards  and 
the  railroads  over  which  stock  is  transported 
thereto,  and  making  a  charge  to  the  railroad 
companies  for  each  car  moved  over  such  track, 
in  accordance  with  a  tariff  which  it  has  filed 
with  the  Interstate  Commerce  Commission,  is 
to  be  regarded  as  engaging  in  business  as  a  com- 
mon carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {f  1,  46^-478;  Dec  Dig.  {  4.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,  Common  Carrier.] 

2.  COBPOBATIONS  (I  654*)— FOBEION  COBPOBA- 

TiONs—PowxBS— Business  of  Couiion  Cab- 
bieb. 

The  grant  to  a  foreign  corporation  of  the 
ri^ht  to  operate  a  stockyards  does  not  carry 
with  it  the  privilege  of  engaging  in  business  as 
a  common  carrier  in  the  manner  stated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2551,  2556;  Dec.  Dig.  §  654.*] 

3.  COBPOBATIONS  (I  661*)— FOBEIGN   COBPOBA- 
TIONS— OUSTEB— ENQAOIHO     IN     UnAUTHOB- 

tzKO  Business. 

To  the  extent  of  any  intrastate  business 
done  in  that  manner  such  a  corporation  exercis- 
es a  function  which  is  unauthorized,  and  from 
which  it  will  he  ousted  by  the  courts  upon  appli- 
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cation  ct  th«  proper  executive  officer   of  the 
state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |i  2574,  2675 ;   Dec.  Dig.  {  651.*] 

4.   COICUEKCE     (S    38*)— StoCKTARDB— FOBKIOR 
COBPOHATIONS— CONTBOL    BY    STATE. 

The  fact  that  most  of  the  busineas  done  in 
■ach  manner  is  interstate,  and  that  intrastate 
business  is  done  only  in  virtue  of  the  presence 
of  a  few  cars  of  that  character  in  an  entire 
train,  which  is  handled  together,  does  not  efTect 
such  a  merger  of  the  two  classes  of  business  as 
to  place  it  all  beyond  the  control  of  the  state. 
[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  {  3a*] 

West,  J.,  dissenting. 

Original  proceeding  In  qno  warranto  by 
tbe  State,  on  the  relation  of  Jobn  S.  Dawson, 
as  Attorney  General,  against  the  Kansas 
City  Stockyards  Company  of  Missouri.  Judg- 
ment for  plaintiff. 

J.  S.  Dawson,  Atty.  Oen.,  and  H.  O.  Cas- 
ter, of  Oberlin,  for  plaintiff.  Keplinger  & 
Trickett,  of  Kansas  City,  and  Wm.  B.  Smith, 
of  Topeka,  for  defendant 

MASON,  J,  The  Kansas  City  Stockyards 
Company,  a  corporation  organized  under  tbe 
laws  of  Missouri,  operates  stockyards  situat- 
ed In  part  in  Kansas,  having  been  authoriz- 
ed to  do  so  by  tbe  charter  board  of  this  state. 
Tbe  cpmpany  owns,  or  controls  as  lessee, 
tracks  leading  to  tbe  stockyards,  which  are 
used  by  various  railroads  in  delivering  live 
stock  thereto.  For  the  use  of  these  tracks 
the  stockyards  company  exacts  a  charge 
which  it  requires  the  railroad  companies  to 
pay.  The  state  contends  that,  in  virtue  of 
these  transactions,  tbe  stockyards  company 
is  engaging  in  tbe  business  of  transportation 
as  a  common  carrier,  without  baving  tbe 
legal  right  to  do  so,  and  this  action  Is 
brought  on  tbe  relation  of  tbe  Attorney  Gen- 
eral to  oust  the  company  from  tbe  exercise 
of  that  function.  Tbe  plaintiff  asks  for  Judg- 
ment upon  the  pleadings,  and,  in  case  that  Is 
not  granted,  for  an  order  restraining  tbe 
acts  complained  of  during  tbe  pendency  of 
tbe  action. 

[1]  For  many  years  tbe  switching  tracks 
were  owned  by  the  stockyards  company,  and 
were  operated  substantially  as  at  present, 
without  a  charge  being  made  to  tbe  railroad 
companies  for  their  use.  In  May,  1913,  per- 
sons Interested  in  the  stockyards  company 
procured  a  charter  for  a  Kansas  corporation 
under  tbe  name  of  tbe  Kansas  City  Con- 
necting Railway  Company,  to  which  the  title 
to  tbe  tracks  in  question  was  transferred, 
but  tbe  state  ntilities  commission  denied  Its 
application  for  authority  to  commence  busi- 
ness. Tbe  tracks  were  then  leased  to  the 
stockyards  company,  which  filed  a  tariff  with 
the  Interstate  Commerce  Commission,  pro- 
viding a  charge  of  75  cents  per  car  for  tb^r 
use. 

The  stockyards  company  seems  clearly  to 
be  engaged  In  the  business  of  transportation, 


so  far  as  to  make  It  sobject  to  regulations 
applicable  to  common  carriers.  United 
States  V.  Union  Stockyards,  226  U.  S.  286. 
33  Sup.  Ct  83,  67  L.  Ed.  226 ;  Tap  Line  Cas- 
es, 234  U.  S.  1,  84  Sup.  Ct  741,  58  L.  Ed.  1185. 
In  tbe  cases  dted  some  effect  was  given  to 
the  circumstance  that  the  corporatiom  in 
question  had  been  granted  specific  anttaority 
to  Operate  as  common  carriers,  but  tbat  was 
not  tbe  controlling  consideration.  Here  tbe 
filing  of  tbe  tariff  with  the  Interstate  Com- 
merce Commission  goes  far  to  characterize 
the  business  undertaken.  If  a  right  to  do 
business  as  a  carrier  resulted  by  implication 
from  tbe  express  grant  of  antiiortty  to  en- 
gage in  another  business  to  which  it  was  in- 
cidental, doubtless  such  Implied  right  would 
have  to  be  exercised  in  conformity  to  traf- 
fic regulations  the  same  as  though  It  were 
specifically  mentioned  in  the  charter.  Here, 
however,  we  think  the  powers  inddental  to 
those  expressly  granted  to  tbe  defendant 
company  did  not  include  the  character  of 
business  now  under  consideration.  In  its 
Missouri  charter  Its  purposes  are  thus  de- 
scribed: 

"The  purchase,  eonstmctioo,  maintenance,  and 
operation  of  a  general  union  stockyards,  witii 
the  necessary  inclosures,  buildings,  hotels,  ez- 
changes,  structures,  railroad  tracks,  switches, 
bridges,  and  viaducts  for  the  reception.  Inspec- 
tion, safe-keeping,  feeding,  watering,  weighing, 
delivering,  transferring,  and  caring  for  live 
Stock." 

[2]  In  the  application  of  the  company  for 
leave  to  operate  In  Kansas,  which  was  grant- 
ed by  the  charter  board  of  this  state,  the 
business  In  which  it  proposed  to  engage  was 
described  as  "the  maintenance  and  operation 
of  stockyards."  The  authority  thus  granted 
would  doubtless  include  the  right  to  use  rail- 
road tracks  and  terminal  facilities  as  an  in- 
cident to  tbe  receiving  and  handling  of  live 
stock,  but  we  cannot  regard  It  as  authoriz- 
ing the  exaction  of  a  charge  for  tbe  use  of 
its  track  in  transporting  cattle  from  tbe  rail- 
roads to  the  stockyards,  tbat  being  distinct- 
ly the  function  of  a  carrier. 

Tbe  defendant  maintains  tbat  if  It  ac- 
tually is  engaged  In  a  business  which  Is  tie- 
yond  its  corporate  power,  tbe  court  baving 
a  discretion  In  the  matter,  ought  not  to  In- 
terfere, because  to  do  so  would  be  inequita- 
ble, and  would  result  in  grave  inconvenience 
and  loss  to  tbe  public,  while  no  injury  re- 
sults to  the  state  from  the  exaction  of  tbe 
charges  referred  to.  It  argues  tbat  no  ona 
but  the  railroad  companies  is  affected  by  the 
charges,  and  that  as  they  employ  the  defend- 
ant's track  in  making  delivery  of  stock  to  tbe 
yards,  they  ought  in  fairness  and  Justice  to 
pay  for  the  privilege;  that  the  defendant 
cannot  be  required  to  allow  the  use  of  the 
track  without  compensation,  and.  If  its  use 
is  denied,  live  stock  destined  for  tbe  yards 
will  have  to  be  driven  on  foot  to  reach  them, 
entailing  great  loss  upon  shippers.  We  be- 
lieve, however,  that  where  a  corporation  is 
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engaged  in  a  business  not  aufborlzed  by  the 
law,  and  the  state  by  the  proper  executive 
officer  makes  objection,  the  court  has  no  al- 
tematlve,  but  must  decree  its  discontinuance. 
To  invoke  such  relief  the  state  need  not  show 
any  particular  detriment  to  the  public.  "It 
has  an  Interest  in  seeing  that  the  will  of  the 
Legislature  Is  not  disregarded,  and  need  not, 
as  an  Indlvldnal  plaintiff  must,  show  grounds 
of  fearing  more  specific  injury."  State  y. 
Lawrence,  80  Kan.  707,  103  Pac.  839. 

[1,4]  The  defendant  pleads  that  all  bnsl- 
ness  done  over  the  tracks  referred  to  is  in- 
terstate commerce,  but  this  broad  averment 
Is  limited  by  these  speclOc  statements: 

"That  a  train  of  live  stock  arriving  at  the 
terminal  facilities  of  this  defendant  will  be 
composed  of,  say  40  cars  of  live  stock  that  is 
interstate,  and  mingled  therewith  there  may  b« 
4  or  5  cars  that  are  intrastate;  that  this  de- 
fendant will  have  no  knowledge  of  the  origin 
of  said  cars  until  they  are  pulled  up  to  the  un- 
loading  dock,  in,  over  and  upon  the  terminal 
facilities  of  the  defendant  herein." 

The  contention  is  made  that  this  results 
In  such  a  mingling  of  the  two  classes  of 
■Upments  that  the  Intrastate  must  be  re- 
garded as  Incidental  to,  and  merged  in,  the 
Interstate.  The  state,  of  course,  cannot  in- 
terfere with  the  Interstate  business  done  by 
the  defendant,  but  we  do  not  think  the  alle- 
gations quoted  exhibit  such  a  confusion  of 
Interstate  and  intrastate  shipments  as  to 
cause  the  latter  to  lose  their  Identity  as  such 
or  to  exempt  them  from  state  control.  Min- 
nesota Rate  Cases,  230  TT.  S.  352,  83  Snp.  Ct 
729,  67  L.  Ed.  1611. 

The  defendant  farther  maintains  that  the 
■tate  cannot,  or  at  least  should  not,  forbid 
the  collection  of  a  charge  for  the  use  of  its 
tracks  In  connectlcm  with  intrastate  busi- 
ness, because,  if  the  company  furnishes  for 
local  shipments,  without  compensation,  the 
same  facilities  for  which  payment  is  exacted 
if  the  commerce  is  interstate,  the  result  is  an 
onlawful  discrimination — a  violation  of  the 
federal  statute  which  forbids  a  carrier  to 
give  undue  or  unreasonable  advantage  to  any 
particular  description  of  traffic.  Act  Feb.  4, 
1887,  c.  104,  24  U.  S.  Stat  at  Large,  380  (U. 
8.  Comp.  St  1913,  S  856S) ;  Houston  &  Texas 
By.  V.  United  States,  234  U.  S.  342,  34  Sup. 
Ct  833,  68  U  Ed.  1341.  And  the  defendant 
represents  that  on  this  account,  tf  an  order 
is  made  preventing  the  making  of  a  charge 
to  local  shippers,  it  will  be  compelled  to  deny 
to  them  the  use  of  its  facilities,  thereby  ne- 
cessitating the  driving  of  live  stock  from  the 
railroads  to  the  stockyards.  The  fact,  how- 
ever, that  a  cortMration  is  engaged  in  in- 
terstate commerce  cannot  authorize  it  to  ex- 
ercise the  functions  of  a  common  carrier  In 
purely  local  business  without  the  permission 
of  the  state.  The  courts  cannot  grant  that 
permission,  and,  until  it  is  granted  by  the 
proper  authority,  they  must  upon  due  appli- 
cation forbid  the  doing  of  acts  which  with- 
out it  are  illeral. 


We  conclude  that  upon  the  pleadings  the 
plaintiff  is  entitled  to  a  decree  ousting  the 
defendant  from  the  exercise  of  the  function 
of  engaging  in  intrastate  business  aa  a  com- 
mon carrier. 

JOHNSTON,  0.  J,  and  BUBCH,  SMITH, 
PORTEB,  and  BENSON,  JJ.,  concurring. 

WEST,  3.  (dlssentintd.  If  a  stockyard 
company  owns  a  piece  of  railroad  track,  It 
does  not  become  a  common  carrier  by  per- 
mitting a  railroad  company  to  use  such 
track.  Should  it  sell  or  lease  a  piece  of  land 
for  depot  purposes,  it  would  not  thereby  be- 
come a  common  carrier.  For  this  and  other 
reasons  which  cannot  now  be 'stated  for  lack 
of  time,  I  dlasent 


(«6  Utah,  1») 
STATE  V.  MacMlLLAN. .  (No.  2637.) 
(Supreme  Court  of  Utah.     Jan.  27,  1016.) 

1.  INDICTMENT  AND    INFOBMATION    (|   110*)   — 
STATUTOKT   OpFKNSKS— InDICTMIENT  in    IiAN- 

ghaok  of  Statutb— "Indkcent  Axavvc" 

— "indecknt  libbbties." 

An  indictment  in  the  language  of  Laws 
1909,  c.  26,  declaring  that  every  person  .who 
sbaU  assault  a  child  under  the  age  of  14  years, 
and  shall  take  indecent  liberties  with  or  on  the 
person  of  such  child,  without  committing,  intend- 
ing, or  attempting  to  commit  the  crime  of  rape 
or  assault  with  intent  to  rape,  shall  be  guilty  of 
an  indecent  assault,  is  sufficient  without  alleging 
in  what  manner  and  under  what  circumstances 
accused  took  indecent  liberties  with  the  person 
of  prosecutrix,  for  the  crime  is  in  its  legal  im- 
port an  Indecent  assault,  and  the  terms  "inde- 
cent assault"  and  "indecent  liberties"  are  con- 
vertible, and  the  term  "indecent  liberties"  is 
self-defining,  and  the  term  "indecent  assault"  is 
but  the  statutory  definition  epitomized  >  (citing 
Words  and  Phrases,  Indecent  Liberties). 

fEd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Si  289-294:  Dec 
Dig.  {  110.*] 

2.  CBnciNAL   Law    (i   1163*)— Witkessk8   (| 
70*)— Competency  or  Child. 

The  competency  of  a  child  to  testify  is 
within  discretion  of  the  trial  court  and  its  de- 
cision will  not  be  disturbed,  unless  clearly 
abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i(  3061-3066;  Dec.  Dig.  { 
1163;*  Witnesses,  Cent  Dig.  H  2(M.-204,  216; 
Dec  Dig.  i  79.*] 

3.  Witnesses  ff  79*)  —  Compbtenot  —  Dis- 

CBETION  OF  CODBI.  , 

On  a  trial  for  taking  indecent  liberties  with 
a  child  between  seven  and  eight  years  old,  the 
court  may.  In  its  discretion,  permit  the  child, 
who  was  a  "bright"  girl,  to  testify.  > 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  201-204,  216;    Dec.  Dig.  {  70.*^ 

4.  Cbiminal    Law    ((    824*)— Instbuctions— 
Requests — Necessitt. 

Failure  of  the  court  to  charge  on  the  subject 
of  good  character  of  accused,  proved  by  nndis- 


*  State  T.  Topbam,  41  Ctah,  39,  123  Fac.  888 

•  State  V.  BIytbe,  80  Utah,  379,  68  Pac.  1108 ; 
V.  Moraseo,  42  Utah,  5,  12S  Pac.  671. 
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puted  testimony,  is  not  error,  In  the  absence  of 
a  request  therefor. 

■[EJd.  Note. — For  other  cases,  see  Criminal 
Lawj  Cent   Dig.  H  199&-2004:    Dec.  Dig.   i 

Appeal  from  District  Court,  Salt  Lake 
County  ;   M.  L.  Ritchie,  Judge. 

D.  MacMillan  was  conricted  of  crime,  and 
he  appeals.     AflSrmed. 

Jos.  W.  Rozzelle  and  Willard  Hanson,  both 
of  Salt  Lake  City,  for  appellant.  A.  R; 
Barnes,  Atty.  Gen.,  and  E.  V.  Higgins  and 
O.  Iverson,  Asst.  Attys.  Oen.,  for  the  State. 

FRICK,  J.  The  defendant  was  convicted 
of  the  crime  fit  having  committed  an  "In- 
decent assault"  upon  the  person  of  a  female 
child  of  the  age  of  eight  years,  was  sentenc- 
ed to  a  term  of  imprisonment  in  the  state 
prison,  and  appeals. 

He  was  charged  In  the  Information  as  fol- 
lows: 

"That  the  said  D.  MacMillan,  at  the  county 
of  Salt  T^ke,  in  the  state  of  Utah,  on  the  29th 
day  of  March,  A.  D.  1913,  did  willfully  and  fe- 

lonioiifily  make  an  assault  upon ,  a  female 

child  under  the  age  of  14  years,  to  wit,  of  the 
age  of  8  years,  and  did  then  and  there  willfully, 
unlawfully,  and  feloniously  take  indecent  liber- 
ties with  the  person  of  the  said  without 

committing,  or  intending  or  attempting  to  com- 
mit, the  crime  of  rape  on  the  said  — — ,  con- 
trary," etc 

The  Information  was  based  upmi  chapter 
20,  Laws  Utah  1909,  which  reads  as  fol- 
lows: 

"Every  person,  who  shall  assault  a  child, 
whether  male  or  female,  under  the  age  of  four- 
teen years,  and  shall  take  indecent  liberties  with 
or  on  the  person  of  such  child,  without  commit- 
ting, intending  or  attempting  to  commit  the 
crime  of  rape,  or  the  crime  of  assault  witii  in- 
tent to  commit  rape,  upon  such  child,  with  or 
without  the  child  s  consent,  shall  be  deeq^ed 
guilty  of  an  indecent  assault  and  on  conviction 
thereof  shall  be  guilty  of  a  felony." 

It  will  be  observed  that  the  charge  in  the 
Information  is  in  the  language  of  the  stat 
ate. 

The  defendant,  before  pleading  to  the  mer- 
its. Interposed  a  demurrer  to  the  information 
npon  the  grounds:  (1)  That  the  facts  stat- 
ed therein  do  not  constitute  a  public  offense; 
and  (2)  that  the  acts  constituting  the  offense 
are  not  set  forth  In  ordinary  and  concise 
language,  and  in  such  manner  as  to  enable 
a  person  of  ordinary  uqderstandlng  to  know 
what  Is  intended  in  this :  That  said  informa- 
tion fails  to  state  in  what  manner  or  under 
what  circumstances  the  said  defendant  made 

the  assault  upon  the  said (child),  and 

fails  to  state  in  what  manner  or  under  what 
circumstances  the  said  defendant  took  in- 
decent liberties  with  the  person  of  said 

(child).  The  court  overruled  the  demurrer, 
and  the  ruling  is  assigned  as  error. 

[1]  It  is  Insisted  that  to  charge  that  the 
defendant  did  unlawfully,  etc.,   "take  inde- 


cent liberties  with  the  person  of  said"  chUd 
is  a  mere  general  statement  and  is  InsutB- 
clent  to  apprise  the  defendant  of  the  par- 
ticular acts  with  wlilch  he  is  charged.  It  is 
contended  that  the  case  of  State  v.  Topbam, 
41  Utah,  39,  123  Paa  888,  is  decisive  of  the 
question  in  favor  of  the  defendant's  conten- 
tion. We  need  not  go  Into  details  to  show 
why  the  principles  of  pleading  which  coa- 
trolled  that  case  have  no  application  here. 
We  tlilnk  a  mere  cursory  reading  of  the 
opinion  in  that  case  clearly  demonstrates 
that  the  reasons  why  we  held  the  information 
insufficient  in  that  case  also  show  why  the 
information  is  sufficient  in  this  case.  It  has 
been  held  that,  under  a  statute  like  ours,  an 
"indecent  assault"  and  "Indecent  liberties" 
are  convertible  terms.  In  that  connection  the 
court  said: 

'^he  crime  ^s  defined  by  the  statute  is,  in  its 
legal  tenor  and  import,  an  'indecent  assault' 
*  •  *  The  term  'indecent  aasault'  is  but  the 
statutory  definition  of  the  crime  epitomized."  4 
Words  and  Phrases,  3537;  State  v.  West  39 
Minn.  321,  40  N.  W.  249. 

The  question  raised  by  counsel  in  this 
case  was  presented  to  and  passed  on  by  the 
Supreme  Court  of  Minnesota  in  State  v. 
Kunz,  90  Minn.  826,  97  N.  W.  181.  That 
court,  after  setting  forth  the  statute,  which, 
in  legal  effect  is  like  chapter  26,  supra,  dis- 
poses of  the  contention  as  follows: 

"Re  further  urges  that  the  indictment  is  de- 
fective because  it  does  not  state  the  particular 
acts  which  constitute  the  alleged  indecent  liber- 
tiee.  The  claim  ia  without  merit  for  the  term 
Indecent  liberties,'  when  used  with  reference  to 
a  woman,  old  or  young,  ia  self-defining;  and  it 
would  be  as  unnecessary  and  as  indecent  to  al- 
lege the  defendant's  particular  acts  as  it  would 
be,  if  he  were  charged  with  rape  or  carnally 
knowing  or  abusing  a  female  child  under  the  age 
of  consent  to  set  forth  the  evidence  in  the  in- 
dictment" 

We  thoroughly  agree  with  the  Supreme 
Court  of  Minnesota  that  the  term  "indecent 
liberties,"  as  used  in  the  statute,  is  clearly 
self-defining.  What  more  could  be  said,  ex- 
cept to  state  the  evidence  which  proves  or 
establishes  the  offense?  We  think  that  every 
person  of  the  most  ordinary  Intelligence  and 
understanding,  who  Is  familiar  with  merely 
the  rudiments  of  the  English  language,  un- 
derstands what  is  meant  when  he,  or  any  one 
else.  Is  charged  with  having  taken  Indecent 
liberties  with  the  person  of  a  child.  To  say 
more  is  merely  to  explain  what  was  done, 
which,  like  in  a  charge  of  carnal  knowledge, 
or  of  assault  with  intent  to  have  carnal 
knowledge,  is  not  necessary.  We  think  the 
information  was  sufficient 

[2,  S]  It  is  next  contended  that  the  dis- 
trict court  erred  in  receiving  the  testimony 
of  the  little  girl,  with  whose  person  the  in- 
decent liberties  were  taken,  and  who  testi- 
fied in  behalf  of  the  state,  upon  the  ground 
that  she  by  reason  of  her  youth  and  want 
of  comprehension  of  the  solemnity  of  an  oath. 
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was  Incompetent  to  testify.  The  question 
of  the  competency  of  a  child  Who  Is  called 
as  a  witness.  In  the  very  nature  of  things, 
must,  to  a  large  extent  at  least,  be  left  to 
the  sound  discretion  of  the  trial  court  When 
that  court  has  passed  upon  the  question  ei- 
ther way,  we  cannot  Interfere,  unless  It  Is 
clearly  made  to  appear  that  the  court  abused 
the  discretion  vested  In  it.  Nothing  Is  shown 
here  In  that  regard,  and  the  record  of  the 
child's  testimony  discloses  nothing  upon 
which  we  could  intelligently  act  The  little 
girl  in  question,  at  the  time  of  the  alleged 
assault,  was  between  seven  and  eight  years 
of  age,  and,  at  the  time  she  testified,  was 
past  eight  years  of  ag&  The  defendant  in 
his  testimony  himself  testified  that  she  was 
a  "bright  girl."  In  the  recent  case  of  State 
T.  Morasco,  42  Utah,  6,  128  Pac.  571,  the  wit- 
ness, a  little  boy,  was  considerably  younger, 
to  wit,  between  five  and  six  years  of  age, 
and  we  nevertheless  refused  to  hold  that  he 
was  Incompetent  as  matter  of  law  or  that 
the  court  had  abused  its  discretion  in  per- 
mitting him  to  testify  for  the  state.  That 
case  was  similar  in  character  to  this  only 
the  indecent  assault  was  made  upon  a  little 
boy,  and  he,  like  the  little  girl  here,  was  the 
only  eyewitness.  See,  also,  State  v.  Blythe, 
20  Utah,  379,  58  Pac.  1108,  where  the  ques- 
tion is  discussed.  The  district  court  com- 
mitted no  error  in  receiving  the  testimony 
of  the  little  girl,  nor  in  refusing  to  strike  it 
from  the  record  upon  defendant's  motion. 

It  is  next  urged  that  the  time  that 
the  alleged  offense  was  committed  was  not 
proven.  We  think  otherwise.  It  is  true  the 
little  girl  could  not  give  the  date,  nor  the 
month,  nor  the  year ;  but  the  time  was  suffi- 
ciently proved  by  other  facts  and  circum- 
stances. 

[4]  It  Is  next  urged  that  the  court  erred 
In  failing  to  charge  the  jury  upon  the  ques- 
tion of  defendant's  good  character.  The  de- 
fendant produced  witnesses  who  testified  to 
his  good  character.  The  state  in  no  way 
opposed  or  contradicted  his  evidence  relating 
to  that  subject  The  defendant  offered  no 
requests  to  charge,  nor  did  be  ask  the  court 
to  Instruct  the  jury  In  its  own  language  upon 
that  subject  In  view  of  that  we  cannot  see 
how  we  can  say  the  court  erred  respecting 
the  matter.  It  certainly  cannot  be  assumed 
that  simply  because  the  defendant  strengthen- 
ed the  legal  presumption  of  good  character 
by  direct  evidence,  which  the  state  did  not 
dispute,  he  was  prejudiced  as  matter  of  law, 
because  the  court  failed  to  tell  the  jury  what 
effect  they  were  authorized  to  gl\;e  the  evi- 
dence of  good  character.  Had  the  defendant 
requested  a  proper  instruction  upon  that  sub- 
ject and  the  court  had  refused  it  the  ques- 
tion might  be  different  The  mere  fact  how- 
ever, that  the  court  failed  to  instruct  upon 
its  own  motion  on  the  subject  does  not  con- 
stitute error.    As  was  said  by  the  Supreme 


Court  of  Nebraska  in  Sweet  v.  State,  75  Neb. 
270,   106  N.   W.  33: 

"While  the  giving  of  an  instruction  respecting 
evidence  of  good  character  may  have  been  prop- 
er, noninstruction  alone  on  that  point  in  the  ab- 
sence of  a  i>roffered  instruction  correctly  stating 
the  law,  is  not  prejudicial  error." 

This  disposes  of  all  the  assignments  that 
are  argued  in  counsel's  brief. 
The  judgment  is  affirmed. 

STRAUP,  a  J.,  and  McOABTI,  J,  con- 
cur. 

(93  Kan.  719) 
BORTON  V.  MANGUS.    (No.  19089.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1910.) 

(Byllahui  ly  the  Court.) 
HioHWATs  (J  1B6*)— Obbtbuotion— Reximt  Bt 

Injunction. 

One  who  has  occasion  to  pass  over  a  high- 
way more  frequently  than  others  does  not  sus- 
tain special  damage  peculiar  to  himself  beyond 
that  of  the  general  public  which  woold  entitle 
him  to  relief  by  injunction. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {{  432-436;  Dec.  Dig.  {  155.  •] 

Appeal  from  District  Court  Sherman 
County. 

Action  by  J.  C.  Borton  against  George 
Mangus.  Judgment  for  defendant  and 
plaintiff  appeals.     Affirmed. 

John  Hartzler,  of  Goodland,  for  appellant 
B.  F.  Murphy  and  G.  L.  Calvert  both  of 
Goodland,  for  appellee. 

PORTER,  J.  Plaintiff  brought  suit  to  en- 
join the  obstruction  of  a  public  highway  and 
appeals  from  a  judgment  sustaining  a  de- 
murrer to  his  petition. 

The  plaintiff  is  a  stoekgrower  and  farmer 
and  owns  and  resides  on  a  farm  located  in 
the  state  of  Colorado  adjoining  the  line  be- 
tween that  state  and  Kansas.  The  defend- 
ant is  the  owner  of  land  lying  in  Kansas 
immediately  east  of  the  lands  of  the  plain- 
tiff. It  appears  from  the  petition  that  there 
is  a  north  and  south  road  in  Colorado  ad- 
joining plaintiff's  land  on  the  east  which 
road  lies  wholly  within  the  state  of  Colora- 
do, and  that  there  is  also  a  road  in  Colorado 
running  east  and  west  through  the  lands  of 
the  plaintiff  and  which  is  200  yards  south  of 
his  residence,  and  that  this  east  and  west 
road  Intersects  the  north  and  south  road  and 
connects  with  a  road  In  Kansas  which  the 
plaintiff  claims  the  defendant  has  obstructed. 
The  plalnUff  alleges  that  the  obstructed 
road  became  a  highway  by  special  act  of  the 
Legislature  of  Kansas  (chapter  215,  Laws  of 
1887)  declaring  all  section  lines  in  Sherman 
and  certain  other  counties  in  Kansas  to  be 
public  highways,  and  to  be  of  the  width  of 
60  feet  The  section  line  between  sectlbns 
19  and  30  in  Sherman  county  runs  through 
the  tract  of  land  owned  by  the  defendant 

and  the  plaintiff  alleges  that  by  virtue  of  this 
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•ct  of  tbe  Legislatnre  and  Uie  nse  by  the  imb- 
11c  for  a  number  of  years  It  became  a  public 
highway.  The  town  of  Kanorado  is  In  Kan- 
sas and  is  the  post  office  and  market  town 
of  the  plalntlfF.  When  the  road  in  question 
was  opened  and  used  by  the  public,  tbe  plain- 
tiff could  travel  from  his  farm  In  Colorado 
to  the  town  of  Kanorado,  and  it  furnished 
the  nearest  highway  to  the  town  from  his 
land  and  residence.  He  alleges  that  tbe  de- 
fendant has  erected  and  maintains  buildings 
and  fences  thereon,  and  that  the  obstruction 
compels  him  in  order  to  reach  the  town  of 
Kanorado  to  drive  about  one-half  mile  south 
on  the  north  and  south  road  In  Colorado, 
then  by  an  angling  road  northeast  to  town; 
and  that  on  every  trip  he  makes  to  the  town 
either  for  business  or  pleasure  he  must  travel 
alKiut  two  miles  mote  by  reason  of  such  ob- 
struction. 

It  will  be  observed  that  there  is  no  allega- 
tion In  the  petition  that  the  plaintiff  is  de- 
nied ingress  to  or  egress  from  his  farm  by 
reason  of  the  obstruction,  and,  Indeed,  the 
facts  show  that  his  lands  do  not  abut  upon 
the  road  which  defendant  has  obstructed. 
The  obstructed  road  Ues  wholly  within  tbe 
state  of  Kansas;  his  farm  lies  in  Colorado. 
Tbe  allegation  is  that  the  obstructed  road 
intersects  the  north  and  south  highway  along 
tbe  state  line  and  is  a  continuation  of  an 
east  and  west  road  which  runs  200  yards 
south  of  plaintiff's  residence.  It  therefore 
affirmatively  appears  that  he  has  ample 
means  to  get  to  and  from  his  farm  by  the 
highways  in  Colorado. 

The  rule  is  firmly  established  in  this  state 
and  Is  of  general  application  everywhere 
that,  to  entitle  a  private  Individual  to  invoke 
the  Interposition  of  a  court  of  equity  to  re- 
strain a  public  nuisance  arl^ng  from  an  ob- 
struction of  a  public  highway,  he  must  show 
special  damages  apprehended  or  sustained 
peculiar  to  himself  and  different  in  character 
fnm  those  suffered  by  the  public  at  large. 
Venard  v.  Cross,  8  Kan.  248;  Trosper  v. 
Com'rs  of  Saline  Co.,  27  Kan.  391;  Buth- 
strom  V.  Peterson,  72  Kan.  679,  83  Pac.  825. 
In  the  latter  case  the  court  interpreted  the 
petition  to  mean  that  a  public  road  40  feet 
wide  was  established  on  the  west  side  of  a 
tract  of  land  and  along  the  east  side  of  the 
land  belonging  to  the  plaintiff.  The  obstruc- 
tion interfered  with  the  east  20  feet  of  the 
road,  but  left  a  strip  20  feet  wide  on  the  west 
side  of  the  road  adjoining  the  land  belonging 
to  the  plaintiff,  and,  because  the  court  could 
not  Judicially  declare  that  a  20-foot  strip  of 
land  was  too  narrow  for  plalntlfrs  use  as  a 
road  to  and  along  side  of  his  land,  it  was 
held  that  be  failed  to  show  special  damages 
different  in  character  from  that  sustained  by 
the  public  at  large.  In  the  opinion  It  was 
said: 

"Tbe  onlv  special  right  which  an  abutting 
owner  has  in  the  public  highway  is  that  of  ac- 
cess to  his  premises.  When  he  has  passed  from 
bis  land  into  the  road,  his  right  to  travel  there 


is  not  different  from  the  right  enjoyed  by  otlier 
members  of  the  community."  Page  680  of  72 
Kan.,  83  Pac.  826. 

In  Sargent  v.  George,  66  Vt  627,  the  court 
refused  relief  by  Injunction  where  the  dam- 
age complained  of  was  tbe  obstruction  of  a 
passageway  leading  from  a  house  to  tbe 
street  for  the  reason  that  but  a  few  rods  dis- 
tant there  existed  another  way  equally  avail- 
able and  in  daily  use.  One  who  has  occasion 
to  pass  over  a  highway  more  frequently  than 
others  does  not  sustain  special  damage  pecu- 
liar to  himself  beyond  that  of  the  general 
pubUc  which  would  entitle  him  to  relief  by 
injunction.  In  Wellborn  v.  Davles,  40  Ark. 
83,  It  was  held  that  tbe  Inconvenience  result- 
ing to  a  physician  In  visiting  his  patients 
caused  by  the  obstruction  of  a  public  road  by 
fences  is  not  a  special  Injury  different  from 
that  which  every  citizen  suffers  whose  busi- 
ness or  pleasure  may  cause  htm  to  travel  tbe 
road.  It  Is  of  the  same  character,  only  i>eT- 
haps  different  In  degree,  from  that  which 
others  suffer  who  have  other  business  and 
live  far  away. 

In  Cropk  v.  ntcher,  61  Md.  610,  It  was 
held  that  the  tact  tbat  one  who  had  very 
frequent  occasion  to  use  a  highway  is  obliged 
to  travel  a  longer  road  because  of  an  obstruc- 
tion does  not  show  a  special  damage  differ- 
ent from  that  which  the  public  sustains.  To 
tbe  same  effect  Is  Jacksonville,  T.  &  K.  W.  R. 
Co.  V.  Thompson,  34  Fla.  346,  16  South.  2S2, 
.26  li.  R.  A.  410;  Sohn  v.  Cambern,  106  Ind. 
302,  6  N.  E.  813.  There  is  some  conflict  of 
authority  upon  this  question  in  the  different 
states.  See  note  7  U  R.  A.  (N.  S.)  73 ;  note 
28  L.  R.  A.  (N.  S.)  1053. 

The  allegations  in  the  petition  are  to  the 
effect  that  tbe  plaintiff  can  and  does  go  from 
his  land  to  a  public  road  .and  reaches  the 
market  town  in  Kansas  by  traveling  one-balf 
mile  south,  and  then  by  a  road  northeast  to 
Kanorado.  A"  ^ald  In  Ruthstrom  v.  Peter- 
son, supra : 

"When  he  has  passed  from  his  land  into  tbe 
road  hia  right  to  travel  there  is  not  different 
from  the  rieht  enjoyed  by  other  meml>ers  of  the 
community. 

The  same  principle  would  seem  to  apply 
here.  There  is  a  road  which  reaches  his  land 
and  by  which  he  can  pass  to  and  from  town. 
The  Inconvenience  resulting  to  him  from  the 
obstruction  of  the  road  Is  of  tbe  same  cbar^ 
acter  tbat  every  citizen  suffers  who  from 
business  or  pleasure  has  occasion  to  trard 
the  road.  It  may  differ  In  degree,  but  not  in 
Idnd,  from  that  which  others  suffer  who  have 
occasion  to  use  tbe  road.  Be  Is  not  denied 
access  to  his  land  by  the  alleged  obstruction, 
but  Is  merely  required,  like  others,  to  travel 
a  longer  distance  between  his  land  and  the 
town. 

If  the  state  line  between  Kansas  and  Col- 
orado were  located  a  mile  farther  west  than 
It  is,  and  the  plaintiff's  land  lay  In  this  state, 
and  the  road  when  open,  as  the  plaintiff  con- 
tends It  should  be,  extended  from  the  town 
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to  tbe  road  rannlng  nortb  and  south  along 
the  plaintiff's  land,  be  could  not  enjoin  the 
obstruction  complained  of  because  he  would 
still  have  free  access  to  his  land  and  would 
be  unable  to  show  that  he  sustained  a  dam- 
age different  in  kind  and  character  from  that 
Buffered  by  the  public  at  large.  It  will  there- 
fore be  unnecessary  to  discuss  the  interest- 
ing question  whether  the  action  is  transitory 
or  local,  or  whether  the  courts  of  this  state 
would  entertain  jurisdiction  in  a  suit  by  a 
nonresident  to  enjoin  the  obstruction  of  a 
highway  in  Kansas  upon  the  theory  that  the 
obstruction  closed  a  road  and  resulted  in  de- 
nying him  access  to  or  egress  from  lands 
In  Colorado. 

It  is  said  in  the  abstract  that  the  court 
sustained  the  demurrer  on  the  ground  that 
the  plaintiff  lacked  legal  capacity  to  sue, 
which  was  one  of  the  grounds  of  the  demur- 
rer, as  was  also  the  ground  that  the  petition 
failed  to  state  a  cause  of  action.  The  plain- 
tiff has  legal  capacity  to  sue,  but,  being  in 
court,  is  unable  to  state  facts  which  consti- 
tnte  a  cause  of  action  entitling  blm  to  re- 
lief. 

The  judgment  therefpre  will  be  affirmed. 
All  the  Justices  concurring. 

(94  Kan.  1)  ===== 

HEMBROW  T.  WINSOR  et  al.     (No.  19162.) 
(Supreme  Court  of  Kansas.     Jan.  9,  1915.) 

(SyllahuB  by  the  Cdurt.) 

Venus  ((  22*)— Residbctt  anu  Nonresident 
Defendants  —  Resident      or      Anotheb 

COUNTT.  ■ 

An  action  was  brought  in  one  county 
against  certain  nonresidents  of  the  state,  and 
jurisdiction  over  their  property  obtained  by  at- 
tachment. A  resident  of  another  county  was 
joined  as  a  defendant,  and  be  was  served  by 
summons  issued  to  tbe  sheriff  of  tbe  county 
where  be  resided.  He  answered  challenging  the 
jurisdiction  of  tbe  court  and  alleging  that  the 
pretended  cause  of  action  against  the  nonresi- 
dent defendants  was  not  brought  in  good  faith, 
but  for  the  purpose  of  obtaining  Jurisdiction 
over  him.  On  the  trial  a  demurrer  was  sustain- 
ed on  the  part  of  the  nonresident  defendants. 
Eeld,  that  as  there  was  no  evidence  to  sustain 
a  cause  of  action  against  tlie  nonresident  de- 
fendants, and  the  action  having  failed  as  to 
them,  the  court  had  no  jurisdiction  over  the  de- 
fendant who  resided  in  the  other  county,  and 
that  a  motion  to  dismiss  the  action  as  to  him 
was  rightly  sustained. 

[Ed.  Note. — For  other  cases,  see  Venue,  CJent. 
Dig.  IS  35-37;  Dec.  Dig.  |  22.*] 

Appeal  from  District  Court,  Sumner 
County. 

Action  by  William  Hembrow  against  W.  M. 
Wlnsor  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

F.  A.  Dlnsmoor,  of  Victorvllle,  Cal.,  and 
W.  T.  McBride,  of  Wellington,  for  appellant 
Harold  W.  Herrlck,  of  Wellington,  and  G.  M. 
Clark,  of  Peabody,  for  appellees. 

PORTER,  J.  Tbe  appellant  brought  this 
action  In  the  district  court  of  Sumner  county 


against  certain  nonresidents  of  the  state,  and 
joined  as  defendant '  W.  M.  Winsor,  tbe  ap- 
pellee, who  is  a  resident  of  Marion  county. 
Jurisdiction  over  the  property  In  Sumner 
county  belonging  to  the  nonresident  defend- 
ants was  obtained  by  attachment,  and  they 
afterwards  entered  their  appearance  in  the 
action.  Tbe  appellee  was  served  by  a  sum- 
mons issued  to  the  sheriff  of  Marion  county. 
Tbe  action  was  to  recover  a  commission  for 
procuring  a  purchaser  of  real  estate  pursuant 
to  a  written  agreement  executed  by  Wlnsor, 
tbe  appellee.  As  against  the  Illinois  defend- 
ants, the  petition  alleged  that,  in  making  the 
contract  for  the  sale  of  the  real  estate  and 
in  the  employment  of  tbe  appellant  to  procure 
a  purchaser,  Wlnsor  acted  for  himself,  and 
also  as  agent  and  representative  of  the  other 
defendants,  and  that  they  were  jointly  liable 
with  him  for  the  commission  which  the  ap- 
pellant claimed  he  bad  earned  in  procuring 
a  purchaser.  The  nonresidents  answered  by 
a  verified  denial  of  the  agency  of  W.  M.  Wln- 
sor, or  his  authority  to  act  for  them.  Wlnsor 
challenged  the  jurisdiction  of  the  court  by 
motion  to  quash  the  summons.  The  chal- 
lenge was  sustained,  and  on  appeal  the  judg- 
ment was  reversed  and  the  cause  remanded 
for  further  proceedings.  Iiembrow  v.  Win- 
sor, 87  Kan.  714,  125  Pac.  22.  It  was  there 
held  that  on  tlie  face  of  the  pleadings  W.  M. 
Wlnsor  was  rightfully  joined  as  a  defendant 
Wlnsor  filed  another  answer  challenging  the 
jurisdiction  of  the  court  and  alleging  that  the 
pretended  cause  of  action  against  tbe  nonresi- 
dent defendants  was  not  brought  in  good 
faith,  but  for  the  purpose  of  obtaining  juris- 
diction over  him  in  Sumner  county.  He  ad- 
mitted the  execution  of  the  contract  as  his 
personal  obligation  and  denied  all  other  alle- 
gations of  tbe  petition.  The  relief  asked  for 
was  that  the  act  be  dismissed  as  to  him  for 
want  of  jurisdiction.  On  the  trial  at  the 
close  of  plaintlfTs  evidence  a  demurrer  was 
sustained  on  the  part  of  the  nonresident  de- 
fendants, and  the  action  was  left  pending 
solely  against  Winsor,  a  resident  of  Marion 
county.  He  thereupon  filed  a  motion  to  have 
the  cause  dismissed  for  the  reason  that,  tbe 
action  having  failed  as  to  the  nonresident  de- 
fendants,- the  conrt  had  no  jurisdiction  over 
him.  The  court  sustained  the  motion  and 
rendered  judgment  against  the  appellant  tor 
costs. 

It  Is  dear  that  the  ruling  of  the  court  dis- 
missing as  to  the  appellee  must  be  sustained. 
The  appellant  cites  and  relies  upon  the  case 
of  Edwards  v.  Gildemeister,  61  Kan.  141,  69 
Pa&  269,  where  It  was  held  that: 

"A  contract  executed  by  an  authorized  agent 
in  his  own  name,  but  in  fact  in  behalf  of  his 
principal,  is  tbe  contract  of  the  principal,  and 
suit  may  be  brought  against  him  to  enforce  Its 

provisions."     SyL  2. 

The  doctrine  of  that  case  has  no  applica- 
tion here  because  the  appellant  foiled  to  pro- 
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duce  any  evidence  sbowlngr  tbat  the  contract 
sued  upon  was  in  fact  lAade  in  behalf  of  the 
Illinois  defendants  as  principals.  No  evi- 
dence was  offered  which  tended  to  show  that 
Wlnsor.  was  authorized  by  the  nonresident 
defendants  to  employ  any  real  estate  agent 
to  assist  him  in  procuring  a  purchaser  for 
the  land,  or  that  they  were  to  become  liable 
for  the  payment  of  a  commission  to  any  per- 
son. The  land  is  situated  in  Sumner  county. 
It  belonged  to  Wlnsor  and  the  Illinois  defend- 
ants as  cotenants.  They  entered  into  an 
agreement  with  Wlnsor  that  he  might  sell  the 
land  at  a  net  price  of  $12,000,  and  that  they 
would  convey  their  Interest  to  him  so  that 
he  could  convey  title  to  the  purchaser.  He 
employed  the  appellant  by  the  written  con- 
tract sued  upon  to  assist  his  in  a  sale  of  the 
land.  The  appellant  claimed  that  he  pro- 
cured a  purchaser  able  and  willing  to  take 
the  land  at  the  price  agreed  upon  in  the  con- 
tract between  himself  and  Wlnsor,  but  that 
Wlnsor  refused  to  complete  the  sale.  Many 
of  the  authorities  which  appellant  relies  upon 
are  cases  in  which  a  contract  was  entered 
into  by  the  agent  of  an  undisclosed  prindpaL 
The  appellant  claimed  that  Wlnsor  in  making 
the  contract  acted  for  himself  personally, 
and  as  agent  and  representative  of  the  other 
defendants,  and  that  at  the  time  the  con- 
tract was  entered  into  he  exhibited  to  the 
appellant  certain  letters  written  by  the  other 
defendants  authorizing  him  to  sell  or  have 
the  land  sold  upon  certain  terms.  It  thus  ap- 
pears that  if  there  was  an  agency  it  was  not 
undisclosed,  but  tbat  plaintiff  accepted  the 
written  agreement  of  the  agent  knowing  that 
he  represented  the  other  defendants.  The 
contract  sued  upon  does  not  pretend  to  bind 
any  one  except  Wlnsor,  and,  if  it  were  con- 
ceded that  appellant's  proof  sustained  his 
claim.  It  falls  within  the  rule  that  one  who 
takes  an  agent's  obligation  for  work  perform- 
ed, with  knowledge  of  the  principal's  liabil- 
ity therefor,  must  look  to  the  agent  alone. 
Paige  V.  'Stone,  10  Mete.  (Mass.)  180,  43  Am. 
Dec.  420;  MerreU  v.  Wltherby,  120  Ala.  418, 
26  South.  974,  74  Am.  St  Rep.  39.  See,  also, 
31  Cyc.  1570,  and  cases  cited. 

The  case  of  Renwlck  v.  Bancroft,  56  Iowa, 
527,  9  N.  W.  367,  is  not  in  point  It  was 
there  held  that  an  agent  having  authority  to 
sell  land,  exercising  his  discretion  as  to 
price,  he  may  employ  a  real  estate  agent  to 
find  a  purchaser  and  a  sale  by  him  will  be 
enforced.  It  was  not  an  action  to  recover 
for  the  commission  paid  to  the  subagent  but 
was  an  action  for  specific  performance  of 
the  contract  of  sale  made  through  the  sub- 
agent.  The  court  does  not  hold  that  the 
agent  may  bind  his  principal  for  compensa- 
tion of  a  subagent 

It  Is  true  there  was  evidence  that  one  or 
more  of  the  nonresident  defendants  had  writ- 
ten Winsor  to  sell,  and  the  evidence  tended 
to  show  that  the  other  Illinois  defendants 


consented  to  his  selling  the  land;  but  there 
was  no  evidence  that  any  of  them  authorized 
Urn  to  employ  a  subagent  The  fact  that 
they  conveyed  their  interests  to  him  in  order 
that  he  might  convey  tlie  title  to  a  purchaser 
cannot  be  held  as  a  ratification  of  his  em- 
ployment of  a  subagent  so  as  to  bind  them  to 
pay  the  compensation  of  the  subagent 

In  the  former  decision  (Hiembrow  v.  Win- 
sor, 87  Kan.  714,  125  Pac.  22),  nothing  was 
decided  further  than  that  the  acceptance  of 
service  by  the  nonresident  defendants  made 
the  case  rightly  brought  in  Sumner  county 
so  far  as  appeared  from  the  pleadings.  On 
the  trial  it  was  disclosed  that  the  action  was 
not  rightly  brought  In  Sumner  county,  be- 
cause of  the  failure  of  the  evidence  to  sus- 
tain a  cause  of  action  against  the  nonresident 
defendants,  and  it  left  a  case  standing  aicme 
against  the  appellee,  who  is  a  resident  of 
Marion  county.  It  follows  that  the  court  in 
Sumner  county  liad  no  Jurisdiction  over  his 
person,  and  the  motion  to  dismiss  was  rightly 
sustained.  Brenner  v.  Egly,  23  Kan.  123; 
Linney  v.  Thompson,  44  Kan.  765,  25  Paa 
208;  Rullman  v.  Hulse,  32  Kan.  598,  5  Pac. 
176,  and  Id.,  33  Kan»  670,  7  Pac.  210 ;  Wells 
V.  Patton,  50  Kan.  732,  33  Pac.  15. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concurring.     

(93  Kan.  «a) 
STATE  V.  BEASER.    (No.  18407.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 
(Byllabui  by  the  Court.) 

1.  Masteb  and  Sebvant  ({  12*)— MiNi;«o  Ex- 

PLOYKS — STATUTOBY    UEUULATIOK   —   i'OLICB 
POT7EB 

Chapter  222,  Laws  of  Kansas  of  1911, 
was  enacted  in  the  exercise  of  the  police  power 
of  the  state  to  promote  the  health  of  employes 
Id  coal  mines  and  is  within  the  legislative  pow- 
er of  the  state. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Dec  Dig.  f  12.»] 

2.  CoNSTrroTiONAi,  Law  (J  275*)  —  Masteb 
AND  Sebvant  ((  12*)  —  Statutes  (J  76*)  — 
Due  Pbocess  —  Genebal  and  Spbciai. 
Laws. 

The  law  applies  to  all  mines  of  a  designate 
ed  class,  and  is  not  violative  of  the  BUI  of 
Rights  or  Constitution  of  Kansas  nor  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States  because  not  applicable  to  oth- 
er classes  or  kinds  of  mines. 

I  [Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  830,  835  839,  843-846; 
Dec.  Dig.  §  275;*  Master  and  Servant  Dec. 
Dig.  S  12;*   Statutes,  Cent  Dig.  U  77V6-78V6 ; 

,  Dec.  big.  I  76.*]  ••73       7s . 

Appeal    from    District    Court,    Crawford 
I  County. 

I  Phil  Reaser  was  convicted  of  a  misde- 
meanor, and  appeals.    Affirmed. 

:  W.  P.  Dillard,  of  Ft.  Scott,  and  C.  B.  Ben- 
'  ton,  of  Loa  Angeles,  Cal.,  for  appellant  J. 
'  S.  Dawson,  Atty.  Gen.,  and  T.  J.  Karr,  oC 
;  Glrard,  for  the  State. 

SMITH,  J.  [1,2]  The  appellant  Phil 
Reaser,   was  charged   with  a  misdemeanor 
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for  falling  to  comply,  as  superintendent  and 
agent  of  the  Western  Coal  &  Mining  Com- 
pany, with  tbe  provisions  of  chapter  222  of 
the  Laws  of  191>.  Trial  was  had  before  a 
Justice  of  the  peace  of  tbe  county,  and  the 
defendant  was  found  guilty  and  fined.  An 
appeal  was  duly  taken  to  the  district  court 
of  Crawford  county,  and,  npon  the  case  being 
called  for  trial  therein,  tbe  defendant  filed 
his  motion  to  quash  the  complaint  upon  the 
grounds,  substantially,  that  chapter  222  of 
the  Laws  of  1911,  under  which  the  complaint 
was  made,  is  in  violation  of  sections  1  and  2 
of  the  Bill  of  Rights,  and  section  17  of  ar- 
ticle 2  of  the  Constitution  of  Kansas,  and 
of  section  1  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States.  On 
the  hearing,  the  motion  to  qnash  was  over- 
ruled, and  this  constitutes  the  most  impor- 
tant question  in  the  case. 

Tbe  questions  involved  are  very  analogous 
to  those  involved  in  the  case  of  In  re  Wil- 
liams, 79  Kan.  212,  98  Pac  777,  and  222  TJ.  S. 
416,  32  Sup.  Ct  137,  66  L.  Ed.  253,  known 
as  the  Black  Powder  Case.  The  act  in- 
volved in  that  case  (chapter  250  of  the  Laws 
of  1907)  Imposed  upon  the  operators  of  coal 
mines  certain  regulations  involving  greater 
expense  In  the  operation  of  coal  mines,  tbe 
object  of  which  was  to  guard  the  employes 
from  the  accidental  explosion  of  the  powdei 
used  In  such  mining  and  to  guard  such  em- 
ployes from  the  consequences  thereof.  Iden- 
tically tbe  same  objections  were  made  to 
that  act  as  are  made  to  the  act  involved  In 
this  case,  above  recited. 

It  is  probably  true  that  tbe  requirements 
of  the  act  in  question  Involve  a  greater  ex- 
pense to  the  mining  companies  than  did  the 
provisions  of  the  Black  Powder  Act,  but 
there  is  no  shovring  that  such  requirements 
are  confiscatory  or  unreasonable  in  consid- 
eration of  the  object  to  be  attained. 

It  is  contended  in  this  case  that  the  act 
is  discriminatory,  in  that  It  places  burdens 
upon  coal  mine  operators,  while  the  oper- 
ators of  lead,  zinc,  gypsum,  and  salt  mines 
are  free  from  such  burdens;  and  it  Is  con- 
tended that  tbe  occupation  of  working  In 
such  other  mines  Is  equally  hazardous  and 
dangerous  to  the  health,  of  the  employes  as  is 
tbe  work  in  coal  mines,  that  a  general  law 
could  have  been  made  applicable  to  all  such 
employments,  and  therefore  tbe  special  law  is 
In  violation  of  section  17,  art.  2,  of  tbe  Con- 
stitution of  Kansas.  It  cannot  be  said  as  a 
matter  of  law  that  the  contention  is  correct. 

On  tbe  other  hand,  it  is  contended  that 
the  act  in  question  was  passed  in  the  exer- 
cise of  the  police  power  of  the  state,  and 
that  the  Legislature  had  a  right  to  select  as 
a  class  persons  engaged  In  the  mining  of 
coal  and  to  make  a  law  specially  applicable 
to  that  class.  It  is  practically  conceded  that 
the  enactment  of  tbe  law  was  In  the  exercise 
of  the  police  power,  and  only  as  such  can  It 
be  sustained. 


Tbe  determination  of  tbe  necessity  and 
wisdom  of  a  police  regulation  rests,  in  the 
first  Instance  upon  the  Legislature,  and,  if 
there  be  reasonable  grounds  for  exercising 
such  power,  tbe  court  should  not  interfere, 
although  its  Judgment  might  not  fully  con- 
cur with  that  of  the  Legislature.  In  McLean 
V.  State  of  Arkansas,  211  U.  S.  539,  29  Sup. 
Ct  206,  53  L.  Ed.  (U.  S.)  315,  it  is  said: 

"The  Legislature,  being  familiar  with  local 
conditioDs,  is,  primarily,  the  judge  of  •  *  • 
such  enactments.  The  mere  fact  that  a  court 
may  differ  with  a  Legislature  in  its  views 
♦  *  •  incoDsistent  of  the  propriety  of  the  leg- 
islation in  question  affords  no  ground  for  judi- 
cial interference,  unless  the  act  in  question  is 
unmistakably  and  palpably  in  excess  of  legisla- 
tive power." 

In  Consolidated  Coal  Co.  v.  Illinois,  185 
U.  S.  203,  22  Sup.  Ct  610,  46  L.  Ed.,  872,  It 
is  said: 

"The  regulation  of  mines  and  miners,  their 
hours  of  labor,  and  the  precautions  that  shall  l>e 
taken  to  insure  their  safety,  health,  and  com- 
fort, are  so  obviously  within  the  police  power  of 
the  several  states  that  no  citation  of  authority 
is  necessary  to  vindicate  the  general  principle. 

See,  also,  Rambo  v.  Larrabee,  67  Kan.  634, 
73  Pac.  915;  Health  Dep't  v.  Rector,  etc., 
145  N.  T.  32,  39  N.  E.  833,  27  L.  R.  A.  710, 
45  Am.  St  Rep.  579;  Lawton  v.  Steele,  152 
U.  S.  133,  14  Sup.  Ct  499,  38  L.  Ed.  385. 

In  Booth  T.  State,  179  Ind.  405,  100  N.  B.- 
563,  sustaining  the  validity  of  a  similar 
statute  requiring  bathhouses  at  coal  mines. 
It  is  said: 

"The  act  of  March  8,  1907,  •  *  •  requir- 
ing the  owners  or  operators  of  coal  mines  to 
erect  and  maintain  washhouses,  being  a  proper 
exercise  of  the  police  power,  is  not  open  to  the 
objection  that  it  contravenes  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States  in  that  it  deprives  the  owner  or  operator 
of  property  without  compensation.     (Syl.  8.) 

"The  Legislature  alone  may  determine,  inside 
the  limits  fixed  by  tbe  Constitution,  when  pub- 
lic safety  or  welfare  requires  the  exercise  of 
the  police  power,  and  tbe  courts  can  only  in- 
terfere when  a  statute  conflicts  with  the  Consti- 
tution, and  have  nothing  to  do  with  the  wisdom, 
policy,  or  necessity  of  tte  enactment."    (SyL  9.) 

It  Is  a  matter  at  common  knowledge  in 
Kansas  that  many  of  the  coal  mines  therein 
are  worked  at  considerable  depths,  and  that 
the  temperature  in  such  mines  Is  consider- 
ably higher  than  at  the  surface;  that  the  at- 
mosphere therein  Is  damp,  and  that  the  la- 
borers therein  perspire  freely;  and  that  on 
coming  to  tbe  surface  it  is  a  great  protec- 
tion to  their  health  and  well-being  that  a 
washhouse  should  be  located  as  required 
by  the  act  in  question,  in'  order  that  their 
bodies  may  be  cleansed  and  dry  clothing  sub- 
stituted for  their  laboring  clothes  before 
walking  any  considerable  distance  from  the 
mine,  especially  in  cool  or  cold  weather.  The 
health  of  tbe  employ^  is  a  matter  of  concern 
not  only  to  himself  but  to  tbe  employer  and 
the  public  as  well.  Tbe  framers  of  the  law 
will  be  presumed  to  have  been  possessed  of 
such  general  knowledge  and  to  have  made 
such  special  investigations  of  the  conditions 
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at  coal  mines  as  to  tbem  was  deemed  neces- 
sary. 

A  Jury  was  Impaneled  to  try  the  case,  and 
It  Is  claimed  that  the  court  erred  In  overrul- 
ing the  challenge  of  the  defendant  to  the 
quallflcatlonB  and  competency  of  one  Banhart 
to  serve  as  a  Juror.  The  particular  grounds 
for  challenging  this  Juror  were  that  be  tes- 
tlfled  that  he  was  a  member  of  the  United 
Mine  Workers  of  America ;  that  as  a  member 
of  that  organization  he  paid  weekly  or  month- 
ly dues ;  that  he  did  not  Ipow  whether  such 
dues  went  to  employ  counsel  for  the  state  in 
this  prosecution;  that  he  did  not  know 
whether  certain  attorneys  prosecuting  the 
case  were  employed  by  the  United  Mtae 
Workers  of  America;  that  he  did  not  know 
whether  such  attorneys  were  employed  by 
Leon  Besson,  head  of  the  society  of  mines 
and  miners,  or  not;  that  be  did  not  know 
whether  the  organization  to  which  he  belong- 
ed was  interested  in  the  enforcement  of  the 
law;  that  as  an  Individual  member  of  that 
organization  he  was  interested  in  the  enforce- 
ment of  the  law ;  that  he  did  not  expect  any 
money  from  the  conviction  of  the  defendant; 
tliat  as  a  miner  be  was  Interested  In  the  law, 
thought  it  was  a  good  law,  and  as  a  citizen 
thought,  as  long  as  it  was  the  law,  it  should 
be  enforced ;  that,  notwithstanding  be  was  a 
,  miner,  a  member  of  the  organization,  and  in- 
terested in  seeing  the  law  enforced,  he  would 
give  the  defendant  a  fair  trial.  The  chal- 
lenge was  overruled. 

Jurors  Doblebower  and  Fisher  were  also 
challenged  and  examined  and  made  an- 
swers to  questions  substantially  the  same 
as  had  Banhart  A  talesman  named 
BoUocco  was  called  and  examined  and  testi- 
fied substantially  as  the  others  had,  except 
that  he  was  an  ex-inember  and  not  a  present 
member  of  the  United  Mine  Workers  of 
America;  that  he  bad  been  employed  by  the 
Western  Coal  &  Mining  Company,  but  was  at 
the  time  of  his  examination  engaged  in  other 
business.  All  these  challenges  were  overrul- 
ed. Defendant  then  peremptorily  challenged 
Banbart,  Fisher,  and  Bush,  when,  his  right 
to  challenge  being  exhausted,  he  was  forced 
to  go  to  trial  with  Doblebower  as  a  member 
of  the  Jury. 

Every  good  citizen  ought  to  be  In  favor  of 
the  enforcement  of  the  laws  of  the  state,  and 
the  fact  that  the  law  Is  designed  to  protect  a 
special  class  of  business  or  property,  gener- 
ally, do^s  not  disqualify  a  Juror  who  has  had 
some  general  interest  in  the  class  of  business 
but  has  no  personal  Interest  in  the  result  of 
the  action.  Neither  does  the  fact  that  a 
Juror  has  some  time  employed  an  attorney  in 
another  matter,  which  attorney  is  engaged  in 
the  trial  of  the  present  case,  of  itself  dis- 
qualify such  Juror. 

Upon  the  production  of  the  first  witness, 
the  defendant  objected  to  the  introduction  of 
any  testimony  on  the  ground  that  the  com- 
plaint did  not  charge  the  defendant  with  an 


oflTense  under  any  valid  law  of  the  state. 
The  objection  was  properly  overruled  and 
the  case  proceeded. 

The  state  introduced  b6  a  witness  Leon 
Besson,  who  testified  that  he  was  secretary 
of  the  state  association  of  miners  and,  as 
such,  was  state  mine  inspector;  that  he  was 
acquainted  with  shaft  No.  15  of  the  Western 
Coal  &  Mining  Company,  knew  defendant, 
superintendent  of  that  mine,  bad  been  to  the 
mine  and  examined  the  bathhouse  there,  and 
bad  taken  measurements  of  the  wash  room 
and  dressing  room ;  he  said  there  were  60 
lockers  and  one  shower  and  proceeded  to  de- 
tail the  arrangements  of  the  rooms,  the  sup- 
ply of  water,  and  how  it  was  operated,  etc 
He  testified,  in  substance,  that  he  examined 
the  building  with  reference  to  heat  and  the 
water  and  steam  pipes,  and  describes  general- 
ly the  conditions  therein  as  he  saw  them. 
On  cross-examination,  he  was  asked  many 
questions  as  to  the  size,  arrangement,  etc., 
of  a  washhouse  such  as  he  considered  suffi- 
cient at  that  mine.  It  was  claimed  by  the 
state  that  these  questions  were  propounded 
to  him  as  an  expert  designer  or  builder  and 
the  objections  thereto  were  sustained.  There 
was  no  material  error  in  excluding  answers 
t6  such  questions  as  were  held  Improper. 
The  testimony  in  chief  did  not  entitle  the  de- 
fendant to  cross-examine  the  witness  as  an 
architect  or  designer  of  a  washhouse. 

William  Kiehl  also  testified  as  a  witness  for 
the  state  and  gave  a  description  much  as 
had  the  former  witness  of  the  building  and 
its  condition  from  what  he  had  seen,  and 
as  to  the  manner  in  which  it  was  kept  Over 
the  objection  of  the  defendant,  he  was  allow- 
ed to  say  that  he  stopped  bathing  there  be- 
cause it  became  so  filthy  that  he  did  not 
think  It  decent  to  bathe  there;  that  he  did 
not  think  It  healthy.  The  objection  is  urged 
that  the  court  erred  in  allowing  him  to  tes- 
tify that  he  had  quit  bathing  there  whUe  he 
continued  to  work  at  the  mln&  This  seems 
to  have  been  only  incidental  to  his  testimony 
as  to  the  condition  of  the  bathhouse,  and, 
while  his  not  continuing  to  bathe  at  the  bath- 
house was  Itself  Immaterial,  we  cannot  see 
that  It  was  prejudicial. 

We  find  no  substantial  error  on  the  trial, 
and  the  Judgment  is  afilrmed.  All  the  Jus- 
tices concurring. 

"~°°°™  (M  Kan.  8S) 

BROOKS  V.  KANSAS  CHEMICAL  MFG.  CO. 

(No.  19213.) 

(Supreme  C{>urt  of  Kansas.    Jan.  9,  1915.) 

(Byllabut  Iv  the  Court.) 
1.  Mastkb  Awn  Sebvant  (S  276*)— Injttbt  to 

SeBVANT— PeOXIMATB     CaUSK— SUFFICIKNCT 

or  Evidbncb. 

In  an  action  by  an  employ^  against  his  em- 
ployer for  damages  resulting  from  the  loss  of 
an  eye  which  was  struck  and  penetrated  by  a 
sliver  of  steel,  the  Jury  found  specially  that  the 
proximate  cause  of  the  injury  was  a  defective 
tool  furnished  the  employ^  for  use  in  his  work. 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Serlaa  ft  Rep'r  IndeM* 
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The  defendant  aaggested  several  other  causes. 
All  of  them  were  fairly  eliminated  either  by  the 
proof  or  for  lack  of  proof.  Under  the  proof  the 
cause  assigned  by  the  jury  was  natural,  reason- 
able, and  adequate.  Seld,  the  inference  was 
legitimate,  and  not  the  product  of  speculation  or 
conjecture. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Die.  {§  95&4S2,  954,  059,  970, 
976 ;   Dec.  Dig.  {  276.*] 
2.  Masteb  and  Sebvant  (f  205*)— Defectitb 

Tools — C!ontbibutobt  ^fBQLlOENCE. 

The  decision  in  the  case  of  Steele  v.  Rail- 
way Co.,  87  Kan.  431,  124  Pac.  160,  relating 
to  the  right  of  an  unskilled  employe  to  accept  a 
simple,  mechanical  tool  like  a  cold  chisel  or  cold 
hammer  furnished  him  by  an  employer  as  rea- 
sonably safe  for  use,  unless  defects  were  so  pat- 
oit  they  must  have  been  observed  and  appreci- 
ated, or  unless  defects  were  actually  brought  to 
the  employe's  cognizance,  followed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  647-540;    Dec.   Dig.   i 

8.   INSTETJCTIONS— ASSIGNMBNTS  OF  ERBOR. 

Various  errors  assigned  considered,  and  held 
to  be  without  substance  and  without  prejudice. 

Appeal  from  District  Court,  Reno  County. 

Action  by  Will  Brooks  against  the  Kansas 
Chemical  Manufacturing  Company.  From 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

O.  C.  Mossman,  of  Kansas  City,  Mo.,  and 
C.  M.  Williams,  of  Hutchinson,  for  appellant 
F.  li.  Martin  and  Van  M.  Martin,  both  of 
Hutchinson,  for  appellee. 

BURCH,  J.  The  plaintiff  sued  the  defend- 
ant for  damages  resulting  from  personal  in- 
juries suffered  on  account  of  the  negligence 
of  the  defendant  The  plaintiff  recovered, 
and  the  defendant  appeals. 

The  plaintiff  was  a  helper  In  the  defend- 
ant's manufacturing  establishment  He  was 
directed  to  assist  in  shortening  a  sheet-metal 
hood  or  covering  for  a  conveyer.  To  do  this 
it  was  necessary  to  cut  some  rlveta  The 
bood  lay  on  a  wooden  platform  constructed 
of  light  material  which  did  not  afford  room 
to  do  the  work,  which  gave  the  plaintiff  in- 
sufficient opportunity  to  protect  himself  from 
the  hazards  of  the  work,  and  which  did  not 
furnish  a  sufficiently  solid  foundation  upon 
which  to  rest  the  hood  while  the  rivets  were 
being  cut.  It  was  suggested  to  the  defend- 
ant's foreman  that  the  hood  be  taken  to  the 
shop  where  the  work  could  have  been  done 
according  to  proper  methods,  but  the  fore- 
man said,  "they  were  covered  up  in  the  shop," 
and  that  the  work  should  be  done  on  the  plat- 
form. By  direction  of  the  foreman  the  plain- 
tiff applied  to  the  person  In  charge  of  the 
defendant's  storeroom  for  a  sledge  and  a  cold 
hammer,  received  them,  repaired  to  the  plat- 
form, and  together  with  an  associate  under- 
took to  perform  the  service  required.  He 
bad  no  experience  In  doing  work  of  that  kind. 
For  a  time  the  plaintiff's  associate  held  the 
cold  hammer  while  the  plaintiff  struck  It 
with  the  sledge.    They  then  changed  tools, 

•For  other  oasas  ■••  same  topic  and  (action  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Koy-No.  SerlM  ft  Rap'r  Indexat 


and  the  plaintiff  held  the  cold  hammer. 
While  so  engaged,  upon  a  strc^e  of  the  sledge 
a  silver  of  steel  penetrated  the  plaintiff's 
eye.  The  plaintiff's  associate  Immediatelyi 
examined  the  cold  hammer  and  the  sledge. 
The  sledge  was  In  fairly  good  condition,  but 
the  head  of  the  cold  Iiammer  was  battered  and 
scaled  and  bad  "little  edges  over  the  edge  of 
the  head."  Some  time  after  the  injury  the 
sliver  was  extracted  from  the  plalntitTs  eye 
by  the  use  of  a  magnet,  and  it  was  produced 
at  the  trial.  Cold  hammers  are  made  of 
tempered  steel,  and  there  was  evidence  that 
the  sliver  taken  from  the  plaintiff's  eye  was 
a  fragment  of  tempered  steeL 

The  court  submitted  to  the  jury  charges  of 
negligence  respecting  the  safety  of  the  place 
where  the  plaintiff  was  required  to  work, 
the  safety  of  the  tools  given  him,  and  the 
safety  of  the  methods,  by  which  the  plaintiff 
was  directed  to  do  the  work.  With  the  gen- 
eral verdict  the  jury  returned  the  following 
special  findings  of  fact: 

"Q.  No.  1.  If  you  find  the  defendant  was  neg- 
ligent, then  in  what  respect  was  it  negligent? 
A.  No.  1.  They  were  negligent  in  not  furnishing 
proper  instruments  to  inexperienced  workmen. 

"Q.  No.  2.  Was  the  platform  on  which  plain- 
tiff was  working  the  cause  of  the  injury  to  plain- 
tiff? A.  No.  2.  Indirectly  by  not  being  the 
proper  place  to  do  this  kind  of  work. 

"Q.  No.  3.  Was  the  use  of  the  cold  cut  ham- 
mer and  the  sledge  hammer  the  cause  of  the  in- 
jury to  plaintiff?  A.  No.  3.  Yes;  by  the  cold 
cut  not  being  in  proper  condition. 

"Q.  No.  4.  Was  the  use  of  the  cold  cut  ham- 
mer and  the  sledge  hammer  proper  tools  to  use 
in  the  work  being  done  by  the  plaintiff?  A.  No. 
4.  Yes." 

[1]  The  defendant  argues  that  the  verdict 
was  based  on  conjecture  because  the  Injury 
might  have  been  produced  by  a  glancing  blow 
of  the  sledge  which  might  scale  a  good  cold 
hammer  or  sledge,  the  sliver  wblcb  penetrat- 
ed the  plaintiff's  eye  might  have  come  from 
the  sledge  or  from  the  cutting  edge  of  the 
cold  hammer,  and  the  sliver  might  have  come 
from  the  material  wblcb  the  plaintiff  was 
cutting.  The  argument  rests  upon  con- 
jecture, not  the  verdict  There  was  no  evi- 
dence that  the  blow  which  occasioned  the  in- 
jury was  a  glancing  blow.  The  head  of  the 
sledge  was  in  fairly  goOd  condition,  but  the 
head  of  the  cold  hammer  was  In  the  very 
condition  wblcb  would  likely  cause  fragments 
of  steel  to  fly  when  struck  by  the  sledge. 
The  cold  hammer  was  examined  at  once  by 
a  person  looking  for  the  cause  of  the  plaln- 
tifTs  Injury,  and  nothing  about  the  cutting 
edge  of  It  attracted  bis  attention  sufficiently 
to  cause  him  to  speak  of  It  There  was  no 
evidence  on  wblcb  to  rest  an  inference  that  a 
chip  or  sUver  of  metal  came  from  a  rivet  or 
from  the  hood.  The  testimony  was  that,  U 
the  cold  hammer  bounded  out  of  the  gash 
made  In  a  rivet  by  strokes  of  tbe  sledge,  the 
plaintiff  always  tried  to  put  tbe  hammer  back 
in  tbe  same  gash.  If  this  were  not  done 
and  the  hammer  were  set  in  a  new  place,  it 
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was  supposable  that  a  piece  of  metal  might 
be  chipped  off,  but  there  was  no  testimony 
that  these  were  conditions  of  the  hlow  wlilch 
caused  the  injury.  The  result  Is  that  all 
causes  of  the  injury  except  the  one  assigned 
In  the  findings  of  fact  are  eliminated  either 
by  the  proof  or  for  lack  of  proof,  wbUe  un- 
der the  proof  the  cause  assigned  in  the  find- 
ings is  natural,  reasonable,  and  adequate. 
Consequently  It  may  legitimately  be  inferred 
that  the  cause  assigned  for  the  injury  was 
the  true  one.  Indeed  the  inference  accords 
BO  fully  with  the  laws  of  logic,  the  methods 
of  scientific  inquiry,  and  the  ordinary  opera- 
tions of  the  rational  faculty  that  it  is  quite 
irresistible.  Railroad  Co.  ▼.  Perry,  65  Kan. 
792,  794,  70  Paa  876. 

[1]  It  Is  said  that  the  tool  was  a  simple, 
common  tool  which  the  defendant  was  not 
bound  to  Inspect,  that  the  plaintiff  must  have 
been  as  fully  aware  of  its  condition  as  the 
defendant,  and  that  be  was  bound  to  know 
that  particles  of  steel  are  likely  to  fly  when 
a  tempered  tool  like  the  cold  hammer  la 
struck  with  great  force  by  a  heavy  sledge. 
The  court  has  had  before  it  several  cases  of 
this  general  character,  and  the  present  one 
is  governed  by  the  decisions  In  the  case  of 
Steele  v.  Railway  Co.,  87  Kan.  431,  124  Pac. 
169,  and  Railway  Co.  T.  Qulnlan,  77  Kan. 
126,  93  Pac.  632.  The  opinion  in  the  Steele 
Case  di&tinguisbes  the  cases  of  Railway  Co. 
V.  Weikal,  73  Kan.  763,  84  Pac.  720,  and 
Gillaspie  v.  Ironworks  Co.,  76  Kan.  70,  90 
Pac.  760,  relied  on  by  the  defendant,  and  that 
function  need  not  be  performed  again. 

[3]  The  subjects  of  the  safety  of  the  place 
where  the  plaintiff  was  obliged  to  work, 
the  method  which  he  was  required  to  pur- 
sue in  doing  the  work,  and  some  others  are 
given  much  attention  In  the  defendant's 
brief.  They  are  no  longer  of  consequence  be- 
cause the  verdict  rests  on  the  defective  condi- 
tion of  the  cold  hammer.  True  the  Jury  in 
answer  to  special  question  No.  4  stated  that 
the  platform  indirectly  contributed  to  the 
plalntifi"s  injury.  The  finding  responded  to 
evidence  tending  to  show  that  the  place  was 
not  a  proper  one  in  which  to  do  the  work, 
that  If  the  work  bad  been  done  in  a  proper 
place  the  danger  from  chipped  pieces  of 
metal  would  have  been  minimized,  and  that 
the  plaintiff  might  have  been  able  to  take  a 
position  which  would  have  protected  him 
from  pieces  of  metal  flying  from  any  source. 
The  Jury,  however,  following  closely  the  In- 
struction relating  to  proximate  cause,  classi- 


fied the  place  where  the  work  was  done  with 
the  indirect  antecedents  of  the  injury,  and 
stated  the  proximate  cause  in  flndings  No.  1 
and  No.  3.  This  discrimination  on  the.part  of 
the  Jury  was  distinctly  favorable  to  the  de- 
fendant 

It  is  suggested,  but  not  argued,  that  the 
court  did  not  instruct  the  Jury  on  the  sub- 
jects of  contributory  negligence  and  assump- 
tion of  risk.  No  instructions  on  those  sub- 
jects were  requested,  and  the  absence  of 
such  instruction  was  not  included  among 
the  grounds  of  the  motion  for  a  new  trlaL 
Therefore  it  will  be  assumed  that  the  defend- 
ant rested  upon  its  defense  of  unavoidable 
accident 

It  is  pointed  out  that  in  one  place  in  the 
instructions  the  court  said  it  would  be  the 
duty  of  the  master  to  know  whether  or  not 
the  place  was  reasonably  safe  before  orderbig 
bis  servant  to  work  there,  and  it  is  said  an 
absolute  duty  was  thus  imposed  upon  the 
defendant,  Instead  of  the  qualified  duty 
which  the  law  contemplates.  But  the  court 
immediately  proceeded  to  say  that  the  de- 
fendant was  not  an  Insurer,  and  was  only 
bound  to  exercise  reasonable  and  ordinary 
care  to  furnish  the  plaintiff  a  reasonably  safe 
place  in  which  to  work. 

There  are  other  space- filling  criticlBms  of  the 
instructions  which  wiil  not  be  noticed  here. 

The  plaintiff  was  injured  on  October  29, 
1912,  and  at  that  time  was  earning  $1.76  a 
day.  At  the  time  of  the  trial,  which  oc- 
curred a  year  later,  he  was  23  years  old. 
The  piece  of  steel  penetrated  his  left  eye. 
The  tissues  healed  over  the  foreign  body, 
and  it  was  necessary  to  cut  them  in  order 
to  extract  it  Afterwards  the  eye  itself  was 
removed.  During  this  time  the  plaintiff's 
right  eye  was  sympathetically  inflamed 
and  the  injured  eye  was  removed  in  order  to 
save  it  The  plaintiff  testified  that  the  sight 
of  the  right  eye  was  not  as  good  as  it  former- 
ly was.  While  this  evidence  was  somewhat 
meager,  it  was  sufficient  to  authorize  the 
court  to  submit  to  the  Jury  the  plaintiff's 
claim  for  damages  for  permanent  Injury  to 
the  right  ey&  What,  if  anything,  the  Jury 
allowed  for  this  item  of  damages  cannot  be 
known;  but  inasmuch  as  the  total  recovery 
did  not  exceed  what  might  have  been  allowed 
for  loss  of  time,  for  expenses,  for  pain,  and 
for  loss  of  the  injured  eye,  the  defendant  has 
no  reason  to  complain. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 
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STEINPELD  ▼.  BOLBN.     (No.  1396.) 
(Sapremft  Court  of  Arizona.     Feb.   13,  1915.) 

1.  MOBTOAQES  (8  489*)— FORECLOStJBB  BT  AC- 
TION— PlEADINOS— SUFFICIBNOT. 

In  a  suit  to  foreclose  a  mortgage  tor  ^1,- 
600,  judgment  for  the  plaintiff  _  for  the  full 
amount  and  interest,  and  foreclosing  the  mort- 
gage lien  upon  the  property,  was  improper, 
irhen  the  complaint  merely  alleged  that  there 
was  due  and  unpaid  "about  $1,600  and  Inter- 
est," a  plea  so  indefinite  that  no  judgment  by  de- 
fault could  have  been  entered,  under  Civ.  Code 
1013,  par.  563,  providing  for  the  entry  of  de- 
fault judgments  in  actions  of  contract,  the  com- 
plaint not  being  aided  by  the  answer,  as  to  the 
amount  due,  that  denied  $1,500  was  owing,  al- 
leged that  $1,050  had  been  paid  on  tbe  princi- 
pu,  and  admitted  a  balance  of  $576.83. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1425-1430,  1470;  Dec.  Dig.  { 
489.*] 

2.  MoBTOAGBS   (S  460*)— Patidbnt— Pbksump- 
TioN  AND  Burden  of  Proof. 

In  an  action  to  foreclose  a  past-due  mort- 
gage, in  which  plaintiff  alleged  Uiat  there  was 
due  "about  $1,500  and  interest  thereon,"  and 
defendant  denied  that  "$1,500  is  now  due  to 
plaintiff,"  and  alleged  that  $1,050  had  been  paid, 
and  that  interest  was  paid  to  a  date  stated,  and. 
in  which  the  note  and  mortgage  were  not  pro- 
duced at  the  trial  nor  their  nonproduction  ac- 
counted for,  the  presumption'  was  that  the  debt 
was  paid,  and  the  burden  was  on  the  plaintiff 
to  show  nonpayment,  though  payment  is  ordi- 
narily an  affirmative  defense  to  be  pleaded  and 
proved  by  the  party  asserting  it. 

[Ed.  Note.— F'or  other  cases,  see  Mortgages, 
Cent.  Dig.  f{  134&-1352;  Dec.  Dig.  {  400.*] 

Appeal  from  Superior  Court,  Pima  Coun- 
ty;   W.  F.  Cooper,  Judge. 

Action  by  Frederick  C.  Bolen  against  Harold 
Stelnfeld.  Judgment  for  plaintiff,  and  de- 
fendant appeala    Reversed  and  remanded. 

Charles  Blenman,  of  Tucson,  for  appellant 
B.  S.  Curtis,  of  Pbceniz,  for  appellee. 

BOSS,  C.  J.  The  plaintiff  pppellee,  as  the 
assignee  and  legal  owner  and  holder  of  a 
real  estate  mortgage,  brought  this  action  to 
foreclose  on  the  mortgaged  property  which 
had,  by  mesne  conveyance  from  the  mort- 
gagor, come  into  the  ownership  and  posses- 
sion of  defendant  appellant  The  mortgage 
was  given  on  January  31,  1907,  to  secure  a 
note  of  same  date  for  $1,600,  payable  on  or 
before  five  years  after  date,  bearing  9  per 
cent  interest,  but  the  note  provided  it  should 
be  payable  in  monthly  installments  of  $26 
per  month,  plus  Interest  for  such  month  on 
the  entire  debt  The  payee  of  tbe  note  and 
mortgage  died  in  November,  1910.  In  Jan- 
nary,  1912,  appellee  became  the  owner  by 
assignment  of  "tbe  mortgage,  *  *  *  to- 
gether with  the  debt  thereby  secured."  Suit 
to  foreclose  was  begun  December  10,  1913. 
As  to  the  amount  due  on  the  mortgage,  the 
allegation  of  the  complaint  was  as  follows: 

"That  there  is  due  upon  the  same  [promissory 
note],  as  tbe  plaintiff  is  informed  and  believes, 
and  upon  such  information  and  belief  alleges  it 
to  be  a  fact  the  sum  of  t^out  $1,600  and  in- 
terest thereon." 


Defendant  in  bis  answer  admitted  the  exe- 
cution of  the  note  and  mortgage  as  alleged  in 
tbe  complaint  denies  on  information  tliat 
appellee  is  the  legal  bolder  and  owner  of 
note  and  mortgage,  and  "also  denies  tbat  the 
snm  of  $1,500  is  now  due  to  plaintiff  under 
said  note  and  mortgage,"  and  alleges  on  in- 
formation that  $1,060  had  been  paid  on  note 
and  mortgage  to  the  payee  in  his  lifetime, 
together  with  interest  thereon  up  to  October 
13,  1910,  admitted  a  balance  due  of  $676.83, 
and  paid  the  same  into  court 

It  is  stipulated  by  the  parties  that  at  the 
trial  the  only  evidence  introduced  by  appel- 
lee was  a  certified  copy  of  the  mortgage  and 
the  assignments  of  note  and  mortgage  to  him. 
The  original  mortgage  and  note  were  not 
produced,  and  their  nonproduction  was  not 
accounted  for.  No  evidence  at  all  was  pro- 
duced or  offered  respecting  said  note  or  mort- 
gage (except  the  certified  copy  of  mortgage) 
or  of  the  amount  due  thereunder.  Upon  Uiis 
showing,  no  evidence  being  introduced  by 
appellant,  tbe  court  entered  judgment  in  fa- 
vor of  appellee  for  $1,600  and  interest  from 
date  of  note  amounting  to  $9d3.76,  and  fore- 
closed the  mortgage  lien  upon  apijellant's 
property  for  tbat  sum.  From  this  judgment 
this  appeal  is  prosecuted  by  appellant  Un- 
der the  facts  as  they  appear,  and  under  tbe 
stipulation  of  the  parties,  the  only  question 
for  us  to  pass  upon  is:  Did  tbe  court  err  in 
rendering  judgment  for  appellee,  he  not  liav- 
ing  produced  the  original  note  and  mortgage 
nor  accounted  for  their  nonproduction  and 
not  having  made  proof  of  tbe  amount  due 
thereon? 

At  the  date  of  the  institution  of  suit  De- 
cember 10,  1913,  the  note  and  mortgage  were 
long  past  due.  In  tact,  the  note  itself  pro- 
vided for  partial  payments  of  $25  per  month 
and  interest  monthly  from  its  date.  The 
payee  thereof  held  It  for  nearly  four  years 
before  he  died.  The  plaintiff  evidently  did 
not  know  tbe  amount  due  thereon,  for  in  his 
complaint  he  alleges,  on  information  and  be- 
lief, that  there  was  due  and  unpaid  "ahout 
$1,500  and  interest  thereon,"  and  prayed 
"that  an  account  may  be  taken  •  •  ♦  of 
the  amount  now  due  upon  said  promissory 
note  and  upon  said  mortgage." 

[1]  Had  no  answer  been  filed  by  appellant, 
under  the  prayer  of  the  complaint,  no  judg- 
ment could  have  been  entered  without  proof 
of  tbe  amount  due  on  note  and  mortgage,  as 
in  case  tbe  defendant  defaults,  the  statute 
(paragraph  663,  ClvU  Code)  provides  tliat 
"judgment  in  tbe  amount  sued  for  in  tbe 
complaint  including  the  costs,"  where  the 
action  arises  out  of  contract  for  the  recovery 
of  money  or  damages  only,  may  be  entered. 
The  amount  sued  for  was  not  definitely  stat- 
ed. It  was  "about  $1,600  and  interest  there- 
on." This  allegation  is  indefinite  and  uncer- 
tain in  the  amount  sued  for  as  principal;  and 
still  more  indefinite  and  uncertain  as  to 
amount  claimed  as  interest  as  no  date  is 


*For  other  cases  see  same  tnplo  and  section  NUMBBB  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'f  Indexes 
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given  from  which  the  Intereet  could  be  com- 
puted, and,  to  emphasize  the  uncertainty  of 
ampunt  claimed  as  due,  the  prayer  of  the 
complaint  aska  for  an  accounting. 

li]  Nor  do  we  think  the  complaint  was 
aided  by  the  answer  filed,  in  re8i)ect  of  the 
amount  claimed  aa  due.  The  answer  denies 
that  $1,500  is  due,  and  affirmatively  alleges 
that  il,050  Iiad  been  paid  on  the  principal, 
and  that  the  interest  had  been  paid  up  to 
October  13,  1910,  and  admits  a  balance  due 
of  only  $576.83  principal  and  interest.  The 
certified  copy  of  the  mortgage  introduced  by 
the  appellee  was  proof  of  nothing  that  had 
not  been-  admitted  in  the  answer.  The  an- 
swer admitted  the  execution  of  the  note  and 
mortgage  as  alleged.  The  only  controverted 
question  was  as  to  the  amount  still  unpaid. 
The  note  and  mortgage  were  not  produced, 
and  their  nonproduction  was  not  accounted 
for.  They  were  long  past  due.  In  the  ab- 
sence of  proof  to  the  contrary,  the  presump- 
tion of  law  is  that  past-due  paper  has  been 
paid.  Ward  v.  Munson,  105  Mich.  647,  651, 
63  N.  W.  498,  499,  was  a  case  wherein  the 
bond  secured  by  a  mortgage  was  not  pro- 
duced nor  sufficiently  accounted  for,  and  up- 
on these  facts  the  court  said: 

"The  defendant  was  asserting  the  mortgage  as 
a  valid  lien  upon  the  premises.  The  law  would 
not  raise  a  presumption  of  nonpayment,  but  of 
payment  when  due,  unless  the  contrary  was 
shown  by  the  production  of  the  bond,  or  other 
evidence  repelUng  the  presumption  of  law  when 
the  bond  could  not  be  produced.  Bailey  v. 
Gould,  Walk.  Ch.  [Mich.]  47&  In  Bassett  v. 
Hathaway,  9  Mich.  28,  the  bill  was  filed  to  re- 
strain the  foreclosure  of  a  mortgage.  The  notes 
were  not  produced,  and  it  was  said:  'It  was 
held  in  Bailey  v.  Gould,  Walk.  Ch.  [Mich.] 
478,  that,  unless  the  note  accompanying  a  mort- 
gage is  produced  or  accounted  for,  it  must  be 
presumed  paid  as  against  the  party  setting  up 
the  mortgage.  This  is  in  accordance  with  well- 
settled  principles.  In  the  case  now  before  us, 
the  notes  are  not  produced,  and  we  are  entirely 
without  evidence  either  of  their  existence  or 
ownership  at  the  present  time.'  In  George  v. 
Ludlow,  66  Mich.  176,  33  N.  W.  169.  the  cases 
of  Bailey  v.  Gould  and  Bassett  v.  Hathaway 
were  referred  to  and  approved.  It  was  further 
said:  'For  aught  that  appears  in  this  case, 
Mr.  Pearl  might  have  receipted  payment  of 
the  notes  and  mortgage  before  he  died,  and,  if 
they  were  produced,  might  be  found  to  furnish 
the  evidence  establishing  the  fact.  *  *  *  A 
decree  will  not  be  made  on  the  foreclosure  of  a 
mortgage  without  producing  the  securities,  un- 
less Uieir  absence  is  accounted  for  by  clear  and 
conclusive  proof.'  In  Bergen  v.  Orbabn,  83  N. 
Y.  49,  the  action  was  to  roredose  a  mortgage. 
Upon  the  hearing  the  plaintiff  did  not  produce 
the  bond  nor  account  for  its  nonproduction.  It 
was  said:  The  case  'is  subject  to  the  rule  which 
makes  the  nonproduction  of  the  bond  referred 
to  in  the  mortage  evidence  of  the  nonexistence 
or  discharge  of  the  mortgage  debt,  and,  when  un- 
^plained,  is  conclusive  against  the  plaintiff's 
ri^t  to  recover.'  Buckmaster  v.  Kelley,  15 
Fla,  180,  Butler  v.  Washing:ton.  28  S.  C.  607, 
5  S.  E.  601,  and  Field  v.  Anderson,  55  Ark.  546, 
18  8.  W.  1038,  where  the  same  docbine  is  laid 
down." 

To  the  same  effect  is  George  v.  Ludlow,  66 
Mich.  176,  33  N.  W.  169,  171. 

The  appellee  was  entitled,  under  the  admis- 
sions contained  in  the  answer,  to  a  Judgment 


for  $576.83,  but  we  think  the  presumption  of 
payment  should  be  indulged  as  to  the  amount 
alleged  to  have  been  paid  and  denied  as  due 
and  owing,  until  overcome  by  comi»etent  evi- 
dence. The  plea  of  payment  may  I>e  an  aX- 
Qrmative  defense  that  places  the  onus '  of 
proof  upon  him  who  pleads  it;  but  under  the 
general  issue,  the  appellee  failing  to  produce 
the  note  sued  on,  and  it  being  past  due,  the 
burden  was  on  him  to  overcome  the  presump- 
tion of  payment  by  showing  that  the  note  has 
not,  in  fact,  tieen  paid. 

Judgment  is  reversed,  and  case  remanded, 
with  directions  .ttiat  a  new  trial  be  granted. 

CUNNINGHAM  and  FRANKLIN,  JJ.,  con- 
cur. 

^^°=^  (9t  Kan.  nO) 

OABDNEK  V.  INTER-OCffiAN  LIFE  &  CAS- 
UALTY CO.  OF  SPRINGFIELD, 
ILL.    (No.  19191.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 
(Byllabui  hy  tht  Court.) 

INSUBAKC*  ({{  871,  384*)— Rboeipt  Comtaiw- 
iNo  Mistaken  Rbcitai,— Patmbnt  or  Pkb- 

III  UH— ESTOPPKL. 

The  annual  premium  on  an  accident  policy 
was  paid  to  the  local  treasurer  of  the  company 
authorized  to  collect  and  give  receipts  for  pre- 
miums, who  ^ave  the  insured  a  receipt  for  the 
amount,  reciting  that  it  was  the  premium  for 
the  month  ending  August  80,  1911.  The  pay- 
ment, in  fact,  was  for  the  year  ending  July  30, 
1911,  a  mistake  being  made  in  writing  "Aa- 
gust,"  instead  of  "July."  The  accidental  death 
of  the  insured  occurred  on  August  16,  1911, 
within  the  time  covered  by  the  language  of  the 
receipt,  but  beyond  the  time  for  which  the 
payment  bad  been  made,  and  the  insured  was 
in  fact,  in  default  at  the  date  of  hjs  death,  for 
which  default  the  policy  by  its  terms  had  laps- 
ed. It  is  held  that  the  delivery  of  the  receipt 
containing  the  mistaken  recital,  without  evi- 
dence that  the  insured  was  in  any  manner  mis- 
led, does  not  estop  the  insurer  from  asserting 
the  forfeiture  provided  for  in  the  policy,  and 
should  not  be  construed  as  a  waiver,  new  agree- 
ment, or  extension  of  time  of  payment. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  {{  943-946,  1019;  Dec.  Dig.  $}  371. 
1384.*] 

Appeal  from  District  Court,  Clay  County. 

Action  by  Emma  O.  Gardner  against  the 
Inter-Ocean  Life  ft  Casualty  Company  of 
Springfield,  Illinois.  From  Judgment  for 
I  plaintiff,  defendant  appeals.    Affirmed. 

I  James  V.  Humphrey,  of  Junction  City,  for 
I  appellant  d  Vincent  Jones,  of  Clay  Center, 
;  for  appellee. 

BENSON,  J.  The  plaintiff  appeals  from  a 
Judgment  denying  a  recovery  sought  by  her 
as  beneficiary  in  an  accident  policy  issued  to 
Ira  S.  Gardner,  her  son,  by  a  casualty  com- 
pany, whose  liabilities  had  been  assumed  by 
the  defendant 

The  only  question  for  decision  is  whether 
the  policy  had  lapsed  before  Gardner's  death 
for  failure  to  pay  a  premium  as  provided  in 
the  policy,  and  is  presented  here  upon  the 
conclusions  of  fact  and  law  of  the  district 
court     No  transcript  of  the  evidence  was 
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made.  The  policy  provided  for  the  payment 
of  an  annual  premium  of  $12  and  for  a  lapse 
on  failure  to  pay  a  premium  when  due.  The 
payment  of  a  premium  of  $12,  the  amount 
which  the  policy  provided  should  be  paid 
annually,  was  due  on  August  1,  1910.  On 
August  8th  the  insured  paid  that  amount  to 
a  local  agent  authorized  to  collect  premiums 
and  issue  receipts  therefor,  and  took  a  re- 
ceipt signed  by  the  agent  in  the  following 
form: 

"By  an  Authorised  Collector. 
"Woodmen's   Casualty   Company. 

"Springfield,  Illinois,  7—30-1910. 

"Received  of  Ira  S.  Gardner  $12.00,  premium 
for  the month  ending  Aug.  30,  1911. 

"Policy  No. W.  D.  Starling,  Treas. 

"This  receipt  shall  not  be  construed  as  a  re- 
instatement of  the  insured  until  a  health  certifi- 
cate has  been  furnished  and  approved  by  the 
secretary." 

In  Issuing  the  receipt  a  mistake  was  made 
In  writing  the  word  "August,"  Instead  of 
"July."  In  the  following  spring  Mr.  Gardner 
delivered  the  policy  to  his  mother,  and  went 
to  Colorado,  taking  the  receipt  with  him.  He 
was  killed  on  August  16, 1011,  by  an  accident 
covered  by  the  terms  of  the  policy.  The 
premium  due  for  the  year  comniencing  Au- 
gust 1,  1911,  was  not  paid. 

The  plaintlfF  concedes  that  the  policy  had 
lapsed,  unless,  because  of  waiver  or  estoppel, 
the  payment  of  the  1911  premium  should  be 
considered  as  extending  the  time  to  August 
30th  of  that  year,  as  recited  in  the  receipt. 
This  narrows  the  inquiry  to  the  effect  of  that 
Instrument  It  will  be  observed  that  there  Is 
no  question  of  custom  in  receiving  overdue 
payments  such  as  was  considered  in  Life  Ins. 
Co.  V.  Twining,  19  Kan.  349,  Benefit  Associa- 
tion V.  Wood,  78  Kan.  812,  98  Pac.  219,  and 
other  decisions  of  this  court.  Neither  is  the 
effect  of  receiving  and  retaining  a  payment 
after  default  involved  In  this  inquiry.  Con- 
ceding that  the  Ioc.tI  treasurer  was  author- 
ized to  receive  the  payment  for  the  year  end- 
ing July  30th,  at  the  time  it  was  paid,  did  his 
mistake  in  reciting  in  the  receipt  that  it  was 
for  the  year  ending  August  30th  operate  as  a 
waiver  of  the  time  of  payment  specified  in 
the  contract,  or  as  an  estopi)el  against  an  as- 
sertion of  a  forfeiture?  The  plaintiff  quotes 
upon  the  question  of  waiver  as  follows: 

"The  reason  of  the  rule  is  that  the  prompt 
payment  of  the  money  may  be  waived  by  the 
creditor,  and  if  be,  by  his  words  or  conduct, 
has  led  the  debtor  to  believe  that  prompt  pay- 
ment is  not  required,  be  cannot  be  allowed  to 
insist  on  a  forfeiture  of  the  policy  for  a  de- 
fault in  i>ayment  which  be  himself  induced  the 
debtor  to  make.  »  •  ♦ "  Continental  Insur- 
ance Co.  of  N.  T.  V.  Browning,  114  Ky.  183, 
185,   70  S.  W.  660. 

In  connection  with  the  same  proposition  a 
quotation  is  also  made  from  the  opinion  In 
Insurance  Co.  v.  Eggieston,  96  U.  S.  672,  24 
L.  Ed.  841,  In  which  the  following  language 
appears: 

"That  courts  are  always  prompt  to  seize  hold 
of  any  circumstances  that  indicate  an  election 


to  waive  a  forfeiture,  or  an  agreement  to  do  so 
on  which  the  party  has  relied  and  acted.  Any 
agreement,  declaration,  or  course  of  action,  on 
the  part  of  an  insurance  company,  which  leads  a 
party  insured  honestly  to  believe  that  by  con- 
forming thereto  a  forfeiture  of  his  policy  will 
not  be  incurred,  followed  by  due  conformity  on 
his  part,  will  and  ought  to  estop  the  company 
from  insisting  upon  the  forfeiture,  though  it 
might  be  claimed  under  the  express  letter  of  the 
contract" 

The  fa«rts  of  this  case  do  not  warrant  the 
application  of  the  foregoing  principles.  It 
does  not  appear  by  the  findings  or  Just  infer- 
ence from  them  that  the  defendant  by  the 
mistake  of  its  agent  or  otherwise  Induced  the 
Insured  to  believe  that  the  policy  would  not 
lapse  at  the  stipulated  time.  In  Surety  Go. 
▼.  Bragg,  63  Kan.  291,  66  Pac.  272,  cited  by 
the  defendant,  it  was  held,  upon  facts  not  nec- 
essary to  state  here,  that: 

"The  insurance  company  cannot  be  heard  to 
assert  a  forfeiture  after  a  liability  has  arisen 
on  a  policy,  •  •  •  when,  by  its  course  of 
dealing,  it  has  induced  the  insured  to  believe 
that  the  premium  was  paid." 

Following  the  rule  above  quoted,  the  plaln- 
tifTs  case  falls  short  because  there  was  no 
custom,  course  of  dealing,  or  other  conduct 
of  the  company  or  its  ofllcers  by  which  the 
Insured  could  have  been  warranted  in  l>eliev- 
Ing  that  his  premium  had  been  paid  beyond 
the  time  plainly  specified  in  the  policy,  which 
was  a  constant  notice  of  the  date  and  time 
covered  by  the  payment  In  order  to  bring 
the  plaintiff's  case  within  the  principle  of 
estoppel  as  decided  In  the  cases  mainly  re- 
lied on.  It  would  be  necessary  to  presume 
that  the  insured  was  misled  by  the  mistake, 
and  honestly  relied  upon  the  date  so  written 
in  the  receipt  The  district  court  did  not  so 
presume,  and  neither  should  this  court  from 
the  facts  found.  It  is  true  that  upon  the  , 
principle  of  waiver,  it  is  not  always  necessary  ' 
that  the  insured  should  be  misled  in  order  to 
avoid  the  forfeiture.  Thus,  where  the  Insurer 
receives  and  retains  a  premium  with  knowl- 
edge of  the  default  for  which  a  lapse  might 
be  claimed,  a  waiver  may  be  found,  as  de- 
cided in  Modem  Woodmen  ▼.  Breckenridge, 
75  Kan.  373,  89  Pac.  661,  10  L.  R.  A.  (N.  S.) 
136,  12  Ann.  Cas.  636,  and  United  Workmen 
V.  Smith,  76  Kan.  609,  92  Pac.  710.  In  such 
a  situation  the  result  does  not  depend  so 
much  on  what  the  Insured  does  or  omits  to  do 
aa  upon  what  was  done  or  omitted  by  the 
insurer.  Equitable  Life  Assurance  Society 
of  U.  S.  V.  Ellis,  106  Tex.  626,  147  S.  W.  1152, 
162  S.  W.  625. 

It  cannot  be  held  that  the  delivery  of  the 
receipt  operated  as  a  relinquishment  of  the 
proportional  part  of  the  premium  for  one 
month  nor  as  an  extension  of  the  time,  or  to 
fix  another  time  for  payment  If  it  should 
be  conceded  that  the  local  treasurer  could 
bind  the  company  by  such  an  agreement, 
none  was  made,  the  receipt  was  neither  given 
or  accepted  for  that  purpose,  or  with  that  in- 
tention or  understanding.  It  was  simply  a 
mistake  whlcli,  la  the  absence  of  any  other 
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evidence,  shonld  not  be  construed  as  modify- 
ing the  contract  or  making  a  new  one. 

The  Judgment  la  affirmed.    All  the  Justices 
concurring. 


(93  Kan.  814) 

INGALLS  V.  SMITH.     (No.  19205.)t 
(Supreme  Court  of  Kansas.    Jan.  9,  1916.) 

{Syllabus  Iv  the  Court.) 

1.  Appeai.  and  Ebrob  (I  854*)— Nbw  Tbiai, 
(8  72*)— Obdbr  Gbantinq— Gbouhds. 

The  principles  applicable  to  the  review  of 
an  order  granting  a  new  trial  where  the  partic- 
ular ground  of  the  order  does  not  appear  in 
the  record,  as  declared  in  Ireton  v.  Ireton,  62 
Kan.  358,  63  Pac  429  (Syl.  pp..  1  and  2),  fol- 
lowed in  numerous  other  decisions,  are  followed 
in  this  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  3403,  3404,  8408-3424, 
342T-3430;  Dec.  Dig.  §  854;*  New  Trial,  Cent. 
Dig.  |§  146-148;  Dec.  Dig.  {  72.*] 

2.  Bbokebs    ({    52*)— Commission— Procube- 

MENT  OF  PUBCHASEB  —  ENFOBCEABLK   CON- 
TRACT. 

The  rule  stating  the  right  of  a  real  estate 
broker  to  commissions  where  an  enforceable 
contract  has  been  entered  into  between  his  prin- 
cipal and  a  purchaser  produced  by  the  broker, 
as  declared  in  Hattnn  v.  Stewart,  90  Kan.  602, 
135  Pac.  681,  is  foUowed. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  g  73;  Dec.  Dig.  {  52.*] 

3.  Bbokebs  (f  88*)— Commission— Waiver  o» 
Right— Question  fob  Jury. 

The  court  cannot  declare  as  a  matter  of 
law  that  a  broker  is  entitled  to  a  commission 
when  he  has  produced  a  purchaser  with  whom 
hia  principal  has  entered  into  an  enforceable 
contract,  if  afterwards,  pending  a  dispute  be- 
tween the  parties  over  the  details,  the  broker  by 
his  language  or  conduct  gives  his  principal  good 
reason  to  believe  that  be  intends  to  relinquish 
his  claim,  and  the  principal  relying  upon  such 
belief  foregoes  his  right  to  enforce  the  contract. 
[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  1%  121,  123-130;  Dec  Dig.  {  88.*] 

Appeal  from  District  Ooxitt,  Cowley 
CountJ'. 

Action  by  R.  R.  Ingalls  against  J.  W. 
Smith.  Verdict  for  defendant,  new  trial  or- 
dered, and  both  parties  appeal.    Affirmed. 

S.  A.  Smith  and  Hackney  &  Lafferty,  all  of 
Wlnfleld,  for  appellant  Ed.  J.  Fleming,  of 
Arkansas  City,  for  appellee. 

BENSON,  J.  This  Is  another  of  the  fre- 
quently recurring  actions  to  recover  commis- 
sions upon  a  real  estate  deal.  A  verdict  was 
returned  for  the  defendant  which  was  set 
aside.  A  new  trial  was  ordered,  and  both 
parties  appeal. 

[1  ]  The  ground  upon  which  the  verdict  was 
•let  aside  is  not  stated. 

It  was  said  in  K.  C.  W.  &  N.  W.  R.  C!o.  v, 
Ryan,  49  Kan.  1.  12,  30  Pac  108,  109: 

"It  has  been  the  unvarying  decision  of  this 
court  to  permit  no  verdict  to  stand  unless  both 
the  jury  and  the  court  trying  the  cause  could, 
within  the  rules  prescribed,  approve  the  same. 

The  rules  in  such  cases  were  stated  in 
Ireton  v.  Ireton,  62  Kan.  358,  63  Pac.  429, 
syL  pars.  1  and  2: 


"Upon  an  application  for  a  new  trial_  because 
the  evidence  does  not  sustain  the  verdict,  it  is 
the  duty  of  the  trial  court,  though  not  of  an 
appellate  court,  to  weigh  the  evidence,  althoagh 
conflicting,  and,  if  the  verdict  is  clearly  against 
the  weight  of  the  evidence  and  does  not  meet 
the  approval  of  the  court,  it  should  be  set  aside. 

"Where  a  new  trial  is  granted  upon  a  motion 
alleging  several  grounds,  and  the  trial  court 
does  not  state  upon  what  particular  ground 
the  motion  was  sustained,  the  Supreme  Court 
will  sustain  the  order,  if  it  can  be  sustained 
upon  any  one  or  more  of  the  grounds  assigned 
in  the  motion." 

Among  the  more  recent  cases  where  tbese 
principles  are  stated  are  Rowell  t.  Gas  Co.. 
81  Kan.  392,  105  Pac.  691 ;  Thompson  v.  Seek, 
84  Kan.  674,  116  Pac.  397;  and  White  v. 
Railway  Co.,  91  Kan.  526,  138  Pac.  689. 

[2]  A  written  agreement  was  entered  Into 
between  the  defendant,  the  owner  of  the  land, 
and  W.  E.  Lambert  as  purchaser,  for  the  ex- 
change of  the  land  for  notes,  and  mortgages 
securing  them,  upon  Oklahoma  land,  and  the 
purchaser's  note  for  the  balance.  After  an 
abstract  had  been  submitted  and  some  objec- 
tions to  it  had  been  made,  among  others  that 
it  showed  a  mortgage  besides  the  one  refer- 
red to  in  the  agreement,  the  parties  to  the 
contract  disagreed  over  the  details  of  per- 
formance and  the  exchange  was  not  made. 
The  purchaser  declared  that  the  owner  was 
trying  to  pass  a  crooked  title  upon  him,  and 
to  compel  hlhi  to  become  personally  obligated 
upon  the  Oklahoma  mortgages,  and  to  obtain 
his  wife's  signature  upon  a  note  for  the  bal- 
ance, which  he  had  not  agreed  to  do.  On 
the  other  band,  the  owner  charged  the  pnr- 
chaser  with  a  purpose  to  repudiate  the  trade. 

It  was  admitted  that  the  agency  agreement 
was  to  find  a  person  ready,  able,  and  willing 
to  purchase  the  land  for  a  commission  of 
$500.  The  agent  contended  that  he  had  found 
such  a  purchaser  with  whom  an  enforceable 
contract  had  been  made  and  that  the  fallare 
of  the  deal  was  catised  through  the  defend- 
ant's own  breach  of  the  contract,  while  the 
defendant  contended  that  the  purchaser  was 
not  ready  and  willing  to  comply  with  the  con- 
tract of  purcbasei  This  was  the  issue  sab- 
mitted  to  the  Jury  upon  conflicting  evidence. 

Tbe  cross-appeal  Is  based  upon  the  refusal 
of  an  instruction  to  find  for  the  plalnHflf  for 
the  amount  of  commissions  agreed  upon. 

It  was  held  in  Hutton  v.  Stewart,  90  Kun 
602,  135  Pac.  681,  that: 

"Ordinarily  a  real  estate  broker  has  earned 
bis  commission  when  he  has  produced  a  cus- 
tomer with  whom  his  principal  enters  into  an 
enforceable  contract  for  the  sale  of  the  land, 
although  the  title  does  not  actually  pass.  After 
the  principal  has  entered  into  such  a  contract, 
not  being  induced  thereto  by  any  deceit  on  the 
part  of  the  broker,  he  cannot  avoid  liability  for 
a  commission  by  showing  the  inability  of  the 
buyer  to  carry  out  his  agreement." 

That  decision  was  foUowed  In  Avery  v. 
Howell,  91  Kan.  297,  137  Pac.  785. 

If  the  contract  in  this  case  was  enforcea- 
ble, and  within  the  principle  so  decided,  the 
question  whether  it  was  abandoned  because 
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of  the  default  of  the  vendor  or  of  the  vendee 
is  of  no  practical  consequence  in  this  action 
for  commissions.  The  defendant  argues  that 
the  rule  Just  stated  baa  no  application  to  an 
option  contract  and  that  the  contract  here 
was  an  optional  one.  The  material  provi- 
sions of  the  contract  were  that  Smith  should 
deed  to  Lambert  a  farm  of  480  acres  as  de- 
scribed for  a  consideration  of  $13,200,  to  be 
paid  by  assuming  one-half  of  a  mortgage  of 
$11,000;  the  balance  of  $7,700  to  be  paid  as 
follows: 

"One  note  $2,640,  secured  by  mortgage  on 
(describlDg  land  in  Oklahoma),  party  of  the 
HTBt  part  is  to  have  the  option  of  taking  one 
mortgage  of  $8,500  on  (describing  land  in  Okla- 
homa), this  being  a  second  mortgage,  or  a  mort- 
gage note  of  $4,500  being  a  Grst  mortgage  on 
(describing  land  in  Oklahoma)  if  party  of  the 
first  part  takes  the  $4,600  note,  the  remaining 
$560  to  be  paid  in  cash  not  later  than  Oct. 
ist,  if  party  of  the  first  part  takes  the  $3,500 
note  then  party  of  the  second  part  is  to  pay 
$560.00  Oct.  1st,  and  give  a  note  to  party  of 
the  first  part  a  note  due  in  one  year  for  $1,000 
and  to  draw  7  per  cent,  interest  from  date  of 
same,  party  of  the  second  part  is  to  pay  his 
part  of  the  interest  of  the  $11,000  from  day  he 
receives  deed.  Party  of  the  first  part  is  to  have 
good  and  sufficient  time  to  make  examination 
of  mortgages  thats  being  offered  as  in  payment 
on  the  above  land  if  party  of  the  first  part  ex- 
cepts (accepts?)  mortgages  as  above  described 
then  be  is  to  make  party  of  the  second  part  a 
warrantee  deed  and  to  give  fall  possession  not 
later  than  Nov.  14,  1911." 

It  will  be  noticed  that  there  are  two  op- 
tions referred  to  In  the  contract,  an  option 
or  light  of  selection  of  securities,  and  an  op- 
tion to  take  such  securities  after  a  reason- 
able time  to  examine  them ;  but  both  are  op- 
tions given  to  the  vendor.  The  engagement 
of  the  vendee  became  absolute  when  the  ven- 
dor exercised  his  options.  The  evidence 
shows  that  the  defendant  selected  the  $3,500 
Oklahoma  mortgage  under  the  contract,  and 
that  he  made  and  tendered  a  deed  of  convey- 
ance in  execution  of  the  contract,  so  the  op- 
tions had  been  exercised  and  were  out  of  the 
case  before  this  suit  was  commenced.  It  Is 
difficult  to  see  how  he  can  successfully  claim 
that  the  contract  was  not  enforceable.  When 
be  indicated  his  acceptance  of  the  Oklahoma 
mortgages  and  made  his  selection  from  them, 
the  contract  was  as  binding  ui>on  him  as 
though  the  writing  had  provided  absolutely 
that  he  should  take  them. 

[3]  If  the  only  question  on  this  branch  of 
the  case  had  been  whether  the  commissions 
were  earned  when  the  contract  was  made  and 
the  option  was  exercised  by  the  defendants, 
an  affirmative  answer  would  be  required,  and 
in  that  event  the  plaintifT  would  have  been 
entitled  to  the  requested  instruction.  On 
examining  the  evidence,  however.  It  appears 
that  while  the  defendant  and  Mr.  Lambert, 
the  purchaser,  were  engaged  in  a  controversy 
over  the  details  of  the  contract,  the  defend- 
ant appealed  to  his  agent  the  plaintiff,  who 
thereupon  had  a  talk  with  Lambert,  and 
then  reported  to  the  defendant:   "I  can't  do 


anything  with  (using  a  reproachful  term); 
we  will  have  to  let  him  go."  The  defendant 
testified  that  this  was  the  last  he  heard  from 
his  agent  until  this  suit  was  brought  If 
the  agent  intended  by  this  statement  to  relin- 
quish his  claim  for  commission,  or  if  he  gave 
the  defendant  good  reason  to  believe  that  he 
intended  to  do  so,  and  the  defendant  relied 
upon  that  belief  In  foregoing  his  rights  un- 
der the  contract,  it  should  be  held  that  the 
plalntltr  had  waived  his  claims  for  commis- 
sion. The  proper  inference  to  be  drawn  from 
his  conduct  and  language  was  for  the  Jury 
and  not  the  court 

The  Judgment  is  affirmed.    All  the  Justic- 
es concurring. 


(93  Kan.  82S) 
BOARD  OF  COM'RS  OF  TREGO  COUNTY 
V.  HAYS  et  aL     (No.  10159.) 
(Supreme  Court  of  Kansas.     Jan.  0,  191S.) 

(St/llabut  hv  the  Oovrt.) 

1.  Schools  and  School  Distbicts  ({  65»)— 
County  High  Schooi^-Sitb— Title. 

Trustees  of  a  county  high  school  were  ap- 
pointed under  a  statute  providing  that  they 
should  select  the  best  site  obtainable  without 
expense,  the  title  to  which  should  vest  In  the 
county.  They  selected  a  site  which  was  paid 
for  by  a  popular  subscription.  The  owner  made 
a  deed  running  to  the  trustees.  An  action  was 
brought  in  behalf  of  the  county,  asking  that  it 
be  decreed  to  have  the  full  title.  A  decree  was 
rendered  declaring  the  county  to  be  the  equitable 
owner,  but  suffering  the  legal  title  to  remain 
in  the  trustees:  Held,  that  such  decree  should 
be  affirmed. 

[Kd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §§  102-167;  Dec. 
Dig.  §  e5;»    Deeds,  Cent  Dig.  §§  276,  277.] 

2.  Schools  and  School  Districts  (§  65*)— 
Lands— Title— County  Hiob  School  Site. 

The  deed  above  referred  to  recited  a  part 
of  the  consideration  to  be  "that  the  said  county 
erect  a  building  and  maintain  a  county  high 
school  therein,  or  revert  to  the  original  owner." 
A  building  was  erected,  at  a  cost  of  $28,000,  in 
which  a  high  school  has  been  maintained  .for 
several  years,  held,  that  the  grantors  have  no 
longer  any  interest  in  the  property  conveyed. 

[Ed.  Note.— For  other  cuses,  see  Schools  and 
School  Districts,  Cent.  Dig.  ji  162-167;  Dec. 
Dig.  i  65  ;•    Deeds,  Cent.  Dig.  i§  276,  277.J         , 

Appeal  from  District  Court,  Trego  County. 

Suit  by  the  Board  of  CJounty  Commission- 
ers of  Trego  County  against  T.  B.  Hays  and 
another.  From  the  decree,  both  parties  ap- 
peal.   Affirmed. 

S.  M.  Hutzel,  of  Wakeeney,  for  plaintiff. 
Monroe,  Roark,  McClure  &  Monroe,  of  To- 
peka,  for  defendants. 

MASON,  J.  In  1904  a  high  school  was  es- 
tablished In  Trego  county  under  a  special 
act  (Laws  1903,  eh.  473)  making  applicable 
thereto  the  provisions  of  the  general  law  re-  • 
lating  to  counties  having  6,000  inhabitants. 
Gen.  Stat  1909,  H  7765-7783.  A  board  of 
trustees  was  chosen.  T.  B.  Hays  offered 
them  a  tract  suitable  for  a  site  for  the  school 
for  $1,000.    The  board  voted  to  accept  It  If  It 
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could  be  bad  witbout  cost  to  the  county.  For 
tbe  purpose  of  paying  for  the  site  a  number 
of  individuals  contributed  to  a  fund  which,- 
Including  cash,  promissory  notes,  and  oral 
promises  to  pay,  amounted  to  ?1,600,  equal 
to  the  full  value  of  tbe  property ;  Hays  con- 
tributing $200  of  it  Hays  and  his  wife  ac- 
cepted the  results  of  this  subscription  and 
executed  a  deed  to  tbe  trustees,  which  was  In 
the  usual  form,  excepting  that  the  portion  re- 
citing the  consideration  was  made  to  read  as 
follows : 

"In  consideration  of  the  sum  of  one  dollar 
and  the  further  consideration  that  the  said 
county  erect  a  building  and  maintain  a  county 
high  school  therein  or  revert  to  the  owner 
and  00  /lOO  doUars." 

A  building  worth  $28,000  was  erected,  in 
which  the  school  has  ever  since  been  main- 
tained. The  present  action  was  brought  in 
behalf  of  tbe  eounty,  asking  that  the  deed  be 
canceled  and  that  Hays  and  Us  wife  be  re- 
quired to  execute  a  new  conveyance  to  tbe 
county,  and  that  they  and  the  trustees  be 
barred  from  all  interest  in  the  land.  Tbe 
trial  court  entered  a  decree  excluding  Hays 
and  his  wife  from  any  interest  in  the  proper- 
ty, and  declaring  the  county  to  be  the  equita- 
ble owner,  but  leaving  the  legal  title  in  the 
trustees.  Appeals  are  taken  both  by  tbe 
county  and  by  Hays  and  his  wife. 

[1]  Tbe  statute  (Gen.  Stat.  1909,  |  7T73) 
provides  that  tbe  board  of  trustees  shall 
select  "tbe  best  site  that  can  be  obtained 
witbout  expense  to  the  county,  and  tbe  title 
thereof  shall  be  vested  in  the  said  county." 
The  county  maintains  that  In  view  of  this 
provision  the  full  title  should  be  vested  in  It. 
We  regard  the  Judgment  rendered  as  a  com- 
plete protection  to  the  county.  It  is  declared 
to  be  the  equitable  or  t>eneficial  owner  of  the 
property,  and  no  substantial  injury  or  incon- 
venience can  result  from  the  fact  that  tbe 
trustees  are  suffered  to  retain  the  naked  legal 
title.  The  public  is  the  actual  owner,  and  it 
is  not  very  material  in  what  officers  the  for- 
mal title  ^^ests. 

[2]  Hays  and  his  wife  contend  that  they 
^hould  not  have  been  decreed  to  have  no  In- 
terest in  the  property,  because,  if  a  high 
school  should  cease  to  be  maintained  upon  it, 
it  would  revert  to  them,  or  their  successors, 
by  virtue  of  the  provisions  of  the  deed.  The 
soundness  of  their  contention  turns  upon 
whether  tbe  phrase  "erect  and  maintain  a 
county  high  school  therein"  should  be  inter- 
preted as  though  it  read  "erect  and  forever 
maintain,"  giving  the  clause  in  which  it  oc- 
curs the  effect  of  a  provision  that  the  title 
should  revert  to  the  grantor  If  the  mainte- 
Dance  of  a  high  school  upon  the  property 
idiould  cease.  They  place  some  reliance  upon 
tbe  case  of  Randall  v.  Wentworth,  100  Me. 
177,  60  Atl.  871.  There  a  deed  to  a  Trotting 
Park  Association  contained  this  provision : 

"Tbe  alwve-named  association  •  •  •  to 
erect  and  maintain  a  fence  around  the  remain- 


der of  the  lot,  of  which  the  above-mentioned  ten 
acres  is  a  part,  and  lying  between  said  associa- 
tion track  and  tbe  county  road ;  said  associa- 
tion or  their  successors  failing  to  erect  and 
maintain  a  suitable  fence,  this  instrument  l>e- 
comea  null  and  void." 

Tbe  association  built  a  fence,  but  after  a 
period  of  some  10  years  ceased  to  maintain 
it,  and  this  condition  continued  for  5  years. 
The  title  was  held  to  have  reverted  to  tbe 
grantor.  In  tbe  circumstances  stated  a  pur- 
pose to  require  the  permanent  maintenance 
of  the  fence,  under  the  penalty  of  a  forfeiture 
of  the  property  by  its  discontinuance.  Is  rea- 
sonably clear.  But  in  the  present  case  the 
language  chosen.  In  view  of  the  entire  situa- 
tion, seems  rather  to  Impose  the  condition 
that  a  school  shall  be  established  uixtn  tbe 
tract,  and  to  vest  a  complete  title  in  the  pul>- 
11c  upon  the  fulfillment  of  that  condition. 
The  building  has  been  erected  and  tbe  school 
is  established  and  maintained,  not  colorably 
merely,  but  in  obvious  good  faith  as  a  perma- 
nent institution.  A  note  on  tbe  general  sub- 
ject includes  cases  holding  that  a  condition 
for  tbe  "permanent"  location  of  a  school  is 
complied  wlUi  by  its  maintenance  for  a  rea- 
sonable period.  Note,  44  L.  R.  A.  (N.  S.) 
1220,  1221, 1225.  As  suggested  in  the  note  re- 
ferred to,  language  providing  for  a  forfeiture 
of  title  is  construed  strictly  against  tbe  gran- 
tor. In  a  case  which  Illustrates  the  general 
rule  of  interpretation,  and  In  which  the  facts 
are  somewhat  analogous  to  those  here  pre- 
sented, a  deed  contained  this  provision : 

"Tbe  above  ground  is  deeded  to  the  state  of 
Indiana  expressly  for  the  use  and  purpose  of 
depot  grounds  for  the  Madison  and  Indianapolis 
railroad.  Now,  therefore,  be  it  known  that, 
in  case  the  state  of  Indiana  shall  fail  to  erect 
buildings  and  occupy  said  ground  for  the  use 
and  purpose  above  mentioned,  then  and  in  that 
case  the  above-specified  ground  shall  revert  back 
to  the  donors."  Jeffersonville,  Madison  &  Indi- 
anapolis R.  R.  Co.  et  aL  v.  Barbour  et  aL,  89 
Ind.  375,  376. 

A  depot  was  maintained  on  tbe  tract  con- 
veyed for  about  30  years,  and  then  removed. 
In  an  action  to  declare  the  title  forfeited  the 
court  said: 

"In  determining  whether  a  condition  subse- 
quent in  a  deed  has  been  broken  or  not,  con- 
struction is  required  in  nearly  every  case.  _  But 
little  assistance  can  be  had  from  examining 
other  cases,  except  to  ascertain  rules  for  inter- 
pretation. Each  case  differs  so  widely,  from  all 
others  that  even  rules  of  construction  cannot 
be  wholly  depended  upon.  Tbe  application  of 
good  sense  and  sound  equity  are  as  much  to  be 
relied  upon  as  subtle  and  artificial  rules  of  con- 
struction. The  point,  of  course,  to  be  arrived 
at  in  every  case,  is  to  ascertain  tbe  intention  of 
the  parties.  And  we  may  suppose  in  this  case, 
from  the  language  of  the  deed  and  tbe  surround- 
ing circumstances  of  the  transaction,  »  •  • 
that  the  grantors'  object  in  the  conveyance  was 
satisfied  in  the  occupancy  of  the  premises  by  tbe 
railroad,  for  depot  purposes,  for  a  period  of  time 
nearly  equal  in  duration  to  the  average  of  hu- 
man life."  JefCersonville,  Madison  &  Indianap- 
olis R.  R.  Co.  et  al.  v.  Barbour  et  al.,  supra. 

The  judgment  Is  affirmed.  All  tbe  Justices 
concurring. 
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MARTIN  V.  ATCHISON,  T.  &  S.  F.  BY.  CO.f 

(No.  18098.) 

(Supreme  C!oart  of  Kansas.     Jan.  9,  1916.) 

(SyUabvi  by  the  Court.) 

1.  Masteb  and  Sebtant  (K  148,  180.  280, 
281*)— New  Tbiax  (§  60*)— Injubt  to  Serv- 
ant—Scopx  OF,  ElfPLOTMENT— ASSUUFTION 
OF  Risk— CONTBIBUTOBT  Neouqence— Fed- 
EBAL  EUPIX>TSB8'    INABILITY   ACT. 

In  an  action  under  the  act  of  Congress 
known  as  the  federal  Employers'  Liability  Act 
(Act  April  22.  1908,  c  149,  36  Stat.  65  [U.  S. 
Comp.  St.  1913,  §{  8657-8665]),  bronght  against 
a  railway  company  by  a  brakeman  of  a  freight 
train  to  recover  for  injuries,  it  was  shown  that 
the  conductor  directed  the  plaintiff  to  go  for- 
ward and  act  as  fireman  while  he  himself  took 
charge  of  the  locomotive  for  the  purpose  of  al- 
lowing the  regular  engineer  and  fireman  to  go  to 
the  caboose  and  eat  their  dinner.  It  was  shown 
that  while  obeying  the  order  of  the  conductor 
the  plaintiff  received  injuries,  resulting  in  con- 
sequence of  the  conductor's  negligence  in  manag- 
ing the  locomotlTe.    Held: 

(a)  In  the  absence  of  any  rule  of  the  compa- 
ny prohibiting  the  conductor  from  giving  or  a 
brakeman  from  obeying  such  an  order,  the  con- 
dnctor  had  authority  to  order  the  plaintiff  to  "act 
as  fireman,  and  in  obeying  such  order  the  plain- 
tiff was  acting  within  the  scope  of  his  employ- 
ment. 

(h)  Under  the  federal  Employers'  Liability 
Act  the  railway  company  is  liable  for  the  negli- 
gence of  the  conductor  in  the  management  of  the 
engine. 

(c)  The  evidence  is  anfBcient  to  sustain  a  find- 
ing that  the  plaintiff  had  not  assumed  the  risk, 
and  that  he  was  not  guilty  of  contributory  neg- 
ligence in  obeying  the  conductor's  orders. 

(d)  Certain  special  findings,  when  considered 
in  the  light  of  the  evidence,  the  contentions  of 
the  parties,  and  all  the  facts  and  circumstances 
of  the  cas^,  are  held  not  to  be  so  inconsistent 
with  each  other  or  with  the  general  verdict  as  to 
authorize  the  granting  of  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  (i  290,  35&-361,  363-368. 
981-996;  Dec.  Dig.  $|  148,  180,  280,  281  ;• 
New  Trial,  Cent  Dig.  f  126;  Dec.  Dig.  J  60.*] 

2.  Masteb  and  Sebvant  (S  125*)— Injubx  to 

SeBVANT— LlABILITT  OF  MASTEB— NOTIOE. 

The  petition  alleged  that  the  injuries  of  the 
plaintiff,  were  caused  by  a  defect  in  the  tire  of 
one  of  the  drivewheels  of  the  locomotive;  that 
it  was  loose,  and  had  been  in  that  condition  for 
a  sufficient  length  of  time  to  charge  the  company 
with  notice  thereof.  The  Jury  found  that  it  be- 
came defective  by  the  improper  use  of  the  brakes 
by  the  conductor  while  acting  as  engineer,  and 
that  this  occurred  but  a  few  momenta  before  the 
injur?  to  the  plaintiff.  Held,  that  since  the  spe- 
cial findings  and  the  evidence  show  that  plain- 
tiff's injuries  were  caused  by  the  negligence  of 
the  conductor,  the  company  is  liable  irrespective 
of  any  notice  it  may  have  had  of  the  condition 
of  the  tire. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  CJent  Dig.  U  243-251;  Dec.  Dig.  S 
125.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  H.  A.  Martin  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judginent  for  plaintlfC,  and  defendant  ap- 
peals.   AtBmied. 

Wm.  R.  Smith  and  A.  A.  Scott,  both  of 
Topeka,  and  Houston  &  Brooks,  of  Wichita, 


for  appellant    Dale,  Amldon  ft  Madalene, 
of  Wichita,  for  appellee. 

PORTER,  J.  In  this  action  the  plaintiff 
recoTCTed  damages  for  personal  injuries,  and 
the  defendant   appeals   from   the  Judgment 

[1]  The  plaintiff  was  the  rear  brakeman 
of  a  freight  train  running  from  Dodge  City 
to  Newton,  and  at  the  time  he  was  Injured 
the  train  upon  which  he  was  at  work  was  en- 
gaged in  hauling  interstate  shipments.  The 
crew  consisted  of  the  conductor,  engineer, 
fireman,  and  a  head  and  rear  brakeman. 
The  train  was  made  up  of  62  freight  cars. 
Just  before  the  train  left  Larned,  which  is 
22  miles. west  of  Great  Bend,  the  conductor 
directed  the  plaintiff  to  go  forward  and  act 
as  fireman  of  the  engine  while  he  himself 
took  charge  of  the  engine  and  acted  as  en- 
gineer from  that  point  to  Great  Bend,  for 
the  purpose  of  allowing  the  regular  engineer 
and  fireman  and  the  head  brakeman  to  go 
to  the  caboose  and  eat  their  dinner.  It  re- 
quired 45  minutes  to  run  from  Lamed  to 
Great  Bend.  The  plaintiff  testified  that  when 
he  and  the  conductor  finished  eating  their 
dinner  the  conductor  said: 

"Yon  can  go  to  the  head  end ;  tou  and  I  will 
take  charge  of  the  engine  and  let  the  engine  crew 
come  back  and  eat" 

"I  obeyed  instructions.  •  •  •  When  we  fot 
to  the  head  end  he  told  me  to  get  up  and  finish 
taking  water  for  the  fireman ;  then  he  told  me 
to  fire  the  en^ne  from  there  to  Great  Bend. 
*  *  *  It  must  have  been  about  2:30  when  I 
got  on  the  engine  at  Lamed.  •  •  •  As  we 
turned  the  curve  going  into  Great  Bend,  the 
conductor  said  lie  heard  a  noise  and  asked  me  to 
look  and  see  if  I  could  see  anything  dragging. 
I  looked  and  told  him  I  couldn't  see  anything. 
He  says,  'Get  down  on  the  step  and  look.'  I 
'  told  him  as  soon  as  he  shut  off  for  town  I  would. 
As  he  shut  off  for  town  I  turned  on  the  blower 
and  got  down  on  the  step,  and  I  was  looking. 
As  we  hit  the  passing  track  the  tire  came  off  and 
hit  the  blow-off  cock  and  the  blow-off  cock  hit 
my  leg  and  knocked  me  off  the  step." 

He  also  testified: 

"Neither  the  engineer  nor  the  fireman  nor  the 
brakeman  objected  to  the  conductor  and  me  re- 
lieving the  engineer  and  fireman  and  letting  them 
go  back  and  eat.  I  didn't  object :  I  didn't  dare 
to.    We  had  done  that  frequently  before." 

With  reference  to  the  brakes  the  plaintiff 
testified  that  the  conductor  looked  at  them 
Just  before  going  into  Pawnee  Rock,  and  it 
showed  that  the  brake  was  set  a  little,  about 
four  or  five  pounds,  and  he  released  it  and 
said,  "Look  how  much  faster  it  is  picking 
up  the  train — how  much  faster  it  Is  going." 
The  other  brakeman  testified  that .  the  ex- 
change of  positions  on  the  train  was  made 
in  order  that  the  rest  of  the  crew  might  eat 
their  dinners,  and  that  it  was  done  for  the 
interest  of  the  company  in  order  to  get  over 
the  road;  that  they  had  been  accustomed 
to  do  this  under  the  same  conductor;  that 
they  had  been  doing  It  most  of  the  time  that 
be  was  on  that  run,  for  about  a  year. 

The  Jury  found  for  the  plaintiff  In  the  sum 
of  $6,000,   and  returned   special   findings  of 
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fact,  Including  the  following,  which  defend- 
ant claims  are  Inconsistent: 

"Q.  6.  If  you  find  for  plaintiff,  state  the  ex- 
act negligence  of  which  defendant  was  guilty  up- 
on which  you  base  your  verdict.  A.  6.  Defec- 
tive tire  on  right  rear  driver. 

"Q.  7.  State  the  exact  defect  (if  any)  in  the 
engine  tire  and  wheel  which  caused  the  tire  in 
queKtion  to  come  off.  A.  7.  Improper  use  of 
brake,  causing  expansion  of  tire. 

"Q.  8.  How  long  had  the  defect  in  the  engine 
tire  or  wheel  in  question  existed  (if  at  all)  prior 
to  the  time  of  the  accident?  A.  8.  Between 
Pawnee  Uock  and  Great  Bend." 

Manifestly  the  sixth  and  seventh  findings 
cannot,  technically  speaking,  be  correct  The 
Improper  nse  of  the  brake  did  not  constitute 
a  defect  In  the  tire,  though  there  was  evi- 
dence to  sustain  a  finding  that  the  tire  be- 
came defective  by  reason  of  such  Improper 
use.  Nor  was  the  defective  condition  of  the 
tire  an  act  of  negligence,  but  It  may  have 
been,  and  the  evidence  seems  to  indicate  that 
It  was,  caused  by  a  negligent  act  in  Improp- 
erly using  the  brakes.  It  seems  more  than 
probable  that  the  answers  to  Questions  6  and 
7  became  in  some  manner  transposed.  We 
think  the  three  findings,  considered  together 
In  the  light  of  the  evidence,  the  contention  of 
the  parties,  the  general  verdict,  and  all  the 
circumstances  of  the  case,  should  t>e  constru- 
ed to  mean  that  the  improper  use  of  the 
brakes,  causing  an  expansion  of  the  tire,  is 
the  negligence  of  which  the  jury  Intended  to 
find  the  defendant  guilty ;  that  the  defect  In 
the  tire  consisted  of  an  undue  expansion, 
caused  by  such  negligent  use  of  the  brake; 
that  this  defective  condition  of  the  tire  arose 
between  Pawnee  Rock  and  Great  Bend,  and 
that  there  was  nothing  wrong  with  the  tire 
previous  to  that  time.  The  findings  were  not 
attacked  by  a  motion  on  the  part  of  the  de- 
fendant, nor  a  request  to  have  the  answers 
made  more  specific  or  definite,  nor  was  Judg- 
ment asked  upon  the  findings.  It  does  not 
seem  possible  that  the  defendant  was  preju- 
diced by  the  manner  In  which  these  answers 
were  returned,  nor  do  we  find  anything  to  In- 
dicate that  the  Jury  were  attempting  to  evade 
the  questions.  In  view  of  what  we  have  said, 
we  cannot  regard  the  findings  as  so  Inconsist- 
ent with  each  other  or  with  the  general  vei^ 
diet  as  to  Justify  the  granting  of  a  new  trial. 

It  is  insisted  that  the  finding  that  Improper 
use  of  the  brake  caused  an  expansion  of  the 
tire  was  wholly  speculative,  and  without  any 
basis  in  tbe  evidence  to  support  It  The  evi- 
dence of  the  plaintiff,  in  substance,  to  the 
effect  that  for  five  or  six  miles  after  leaving 
Larned  the  conductor  ran  the  engine  with  the 
brakes  partially  set ;  evidence  of  the  defend- 
ant that  the  tire  had  been  Inspected  the  day 
before,  and  was  not  loose  when  the  engine 
left  Dodge  City ;  the  evidence  of  an  ex-engi- 
neer, who  testified  ttiat  a  tire  can  be  made 
to  work  loose  by  using  the  brakes  too  much 
or  too  severely  and  sliding  the  wheels,  and 
all  tbe  circumstances  in  evidence  showing  the 
manner  in  which  the  accident  occurred — ^fur- 
nish a  sufficient  basis  for  the  finding.    While, 


as  suggested,  there  was  nothing  to  show  an; 
sliding  of  the  wheels,  there  was  sufficient  evi- 
dence to  support  a  finding  that  the  tire  be- 
came loose  as  a  result  of  Improper  nse  of  tb% 
brakes. 

We  discover  no  fatal  variance  between  the 
statements    of    plalntlfTs    petition    and  the 
proof.    The  allegation  that  plalntifr  was  act- 
ing In  the  line  of  his  duty  as  a   brakeman 
when  he  stood  on  the  step  of  the  engine  i<  In 
accordance  with  the  theory  upon  whlclk  the 
petition  was  obviously  drawn,  which  is  that 
it  was  his  duty  as  a  brakeman,  acting  nndei 
the  control  of  the  conductor,  to  obey  orders, 
even  If  that  required  him  to  perform  tempo- 
rarily the  duties  of  a  fireman.   The  Jury  find 
that  the  tire  became  loose  between  Pawnee 
Bock  and  Great  Bend.    The  petition  alleged 
that  the  tire  had  been  loose  two  days  prior  to 
the  accident,  and  that  defendant  knew,  or 
had   opportunity   to  know,  of  such  defect. 
Conceding  a  variance  here  lietween  the  alle- 
gations and  the  proof  with  respect  to  notice, 
it  cannot  be  regarded  as  prejudicial  if,  as  we 
shall  attempt  further  on  to  show,  the  plain- 
tiff's right  to  recover  In  no  manner  d^tends 
ui>on  whether  or  not  the  defendant  knew,  or 
had  opportunity  to  know,  of  any  defect  In  tbe 
tire.    There  Is  a  variance  In  the  averments 
of  the  petition  and  the  proof  which  arises 
from  the  fact  that  for  some  reason  the  plain- 
tiff saw  fit  to  allege  that  the  name  of  the  un- 
authorized person  who  was  operating  the  en- 
gine was  unknown  to  him,  and  that,  although 
the  engineer  and  fir^nan  were  wrongfully 
absent  from  the  engine,  plaintiff  did  not  know 
upon  what  part  of  the  train  they  were  at  the 
time  of  tbe  accident    Of  course,  he  did  know 
who  was  running  the  engine  and  knew  where 
the  engineer  and  fireman  were ;  but  it  docs 
not  appear  that  defendant  has  been  prejudic- 
ed by  the  misstatements  of  fact  in  the  peti- 
tibn. 

Tbe  defendant  insists  that  plaintiff  was 
performing  work  outside  the  regular  scope  of 
his  employment  without  direct  authority  from 
the  company.  It  is,  of  course,  true  that  at 
the  time  of  his  Injuries  he  was  not  perform- 
ing the  usual  duties  of  a  brakeman ;  he  was 
.acting,  for  the  time  being,  as  a  fireman ;  but 
it  by  no  means  necessarily  follows  that  In  so 
doing  he  was  acting  outside  the  scope  of  bis 
employment 

Did  the  conductor  have  authority  to  order 
the  plaintiff  to  perform  temporarily  tbe  da- 
tles  of  a  fireman?  The  plaintiff  offered  in  evi- 
dence certain  rules  of  the  company,  and  oth- 
ers were  offered  by  the  defendant  One  rule 
requires  that  freight  l)rakemen  must  be  on 
top  of  their  trains  when  approacliing  and 
passing  stations.  Another  declares  that  the 
post  of  the  rear  brakeman  Is  on  the  last  car 
in  tbe  train,  which  he  must  not  leave  while 
the  train  is  In  motion,  except  to  apply  the 
brakes,  withont  Instructions  from  the  conduc- 
tor. Rule  452  provides  that  engineers  will 
not  permit  persons  to  ride  on  engines  other 
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than  designated  employ^  In  the  discharge  of 
their  duties,  without  a  written  order  from 
the  proper  authority.  Another  rule  places 
the  engineer  under  the  direction  of  the  con- 
ductor In  the  management  of  trains,  but  pro- 
vides that  engineers  will  not  obey  instructions 
that  will  endanger  the  safety  of  the  train  or 
require  a  violation  of  rules.  One  rule  holds 
the  englnemen  responsible  with  the  conduc- 
tor for  the  safety  of  the  train ;  another  holds 
conductors  responsible  for  the  safe  manage- 
ment of  their  trains,  and  for  the  strict  per- 
formance of  duty  of  all  ipersons  employed 
thereon;  another  provides  that  conductors 
must  instruct  their  brakemen  in  all  their 
duties. 

From  an  examination  of .  these  rules  we 
fail  to  find  any  express  provision  prohibiting 
a  brakeman  from  performing  the  duties  of  a 
fireman  upon  the  orders  of  the  conductor,  nor 
do  we  find  any  rule  which  seems  to  limit  the 
control  of  the  conductor  over  the  acts  and 
conduct  of  the  brakeman  within  the  scope  of 
the  latter'g  employment  while  the  train  is  in 
the  conductor's  charge.  If  the  railway  com- 
pany desired  to  make  a  rule  that  under  no 
circumstances  should  a  brakeman  act  as  flre- 
man  without  orders  from  some  oEScer  superi- 
or to  the  conductpr.  It  would  seem  a  very  easy 
matter  to  have  so  provided. 

The  conductor  is  given  control  of  the  train 
and  of  the  train  crew,  and  must  Instruct 
the  brakemen  in  all  their  duties ;  he  is  given 
authority  to  order  the  rear  brakeman  to 
leave  his  post  on  Ihe  last  car  In  the  train. 
In  view  of  the  absence  of  any  specific  rule  on 
the  subject,  we  do  not  think  it  can  be  said 
that  there  is  anything  in  the  nature  of  the 
business  or  the  manner  in  which  it  is  usually 
carried  on  that  would  make  it  seem  unreason- 
able that  a  brakeman  might,  on  occasion,  be 
called  upon  by  a  necessity  or  emergency  to 
perform  the  duties  of  a  fireman,  and  certainly 
it  would  not  seem  unreasonable  in  this  in- 
stance. According  to  the  platntltTs  testi- 
mony he  bad  been  a  fireman  on  engines  for 
five  years  on  other  railroads.  So  far  as  ap- 
pears from  the  evidence,  he  may  have  been 
as  well  as  qualified  to  perform  the  duties  as 
the  regular  fireman.  In  our  opinion,  there- 
fore, the  conductor  must  be  held  to  have  had 
authority  to  order  the  plaintiff  to  act  as  fire- 
man. His  act  in  this  respect,  as  well  as  that 
of  the  brakeman  in  obeying  the  order,  seems 
to  us  as  the  necessary,  natural,  and  proper 
result  of  the  thing  they  were  employed  to  do. 
Whether  an  emergency  existed  requiring  the 
exchange  of  the  positions  we  think  was  for 
the  conductor  to  determine,  and  the  plaintiff, 
who  was  under  his  control,  was  not  required 
to  call  for  the  papers  or  rules  showing  the 
conductor's  authority. 

The  case  of  Chicago  &  N.  W.  Ry.  Co.  v. 
Bayfield,  37  Mich.  20S,  page  213,  is  in  point 
There  the  railway  company  was  held  liable 
for  the  negligence  of  the  conductor  of  a  work 
train  in  ordering  a  laborer  to  do  work  outside 


the  scope  of  his  contract    In  the  opinion  in 
that  case  It  was  said ; 

"It  will  be  conceded  that  for  a  positive  wrong 
beyond  the  scope  of  the  master's  business,  inten- 
tionally or  recklessly  done,  the  master  cannot  be 
lield  responsible;  this  being  very  properly  re- 
garded as  the  personal  trespass  or  tort  of  the 
servant  himself.  But  when  the  wrong  arUe$ 
merely  from  an  eacee»»  of  authority,  oommittei 
in  furthering  the  matter'i  interest!,  and  the 
master  receives  the  henefit  of  the  act,  if  any,  it 
is  neither  reaionahle  nor  jutt  that  the  liaiility 
should  depend  upon  any  question  of  the  exact 
limits  of  the  servant's  authority.  The  master 
fixes  these,  and  it  is  his  duty  to  keep  his  serv- 
ant, in  what  is  done  by  him,  within  the  limits 
fixed.  An  act  in  excess  would  still  have  the 
apparent  santition  of  his  authority,  the  occnsion 
for  it  would  be  furnished  by  the  employment 
and  the  injured  party  couid  not  always  be  ex- 
pected to  know  or  be  able  to  discover  whether  it 
was  or  was  not  without  express  sanction.  Id 
this  case  Smith  had  charge  of  the  train  and  of 
the  men  employed  with  it.  In  what  he  did,  he 
was  not  purposely  committing  any  wrong  out- 
side the  employment,  but  his  wrung  was  commit- 
ted while  acting  in  the  very  capacity  in  which  he 
was  employed,  and  had  for  its  manifest  purpose 
not  to  injure  Williams  but  to  advance  the  in- 
terests of  the  railway  company."     (Italics  ours.) 

Was  the  plaintiff  acting  within  the  scope 
of  his  employment  at  the  time  he  was  in- 
jured? As  we  have  said,  the  mere  fact  that 
he  was  employed  as  a  brakeman  and  was 
injured  while  temporarily  performing  the 
duties  of  a  fireman  does  not  settle  that  ques- 
tion. He  was  employed  as  a  brakeman,  but 
if  the  duties  of  a  brakeman  required  him  to 
obey  the  orders  of  the  conductor  even  to  the 
extent  of  acting  as  fireman  when  in  the  opin- 
ion of  the  conductor  there  was  an  emergency 
or  a  necessity  that  be  should  perform  such 
duties,  then  it  would  seem  to  follow  neces- 
sarily that  in  ot>eying  the  orders  of  the  con- 
ductor he  was  not  acting  beyond  the  scope 
of  his  employment  Whether  a  certain  act 
is  outside  the  scope  of  the  servant's  employ- 
ment frequently  depends  upon  the  other 
question  whether  the  superior  officer  has  au- 
thority to  require  him  to  perform  the  service. 
This  Is  the  view  taken  by  Judge  Cooley  In 
Rodman  v.  Mich.  Central  R.  R.  Co.,  55  Mich. 
57,  20  N.  W.  788,  54  Am.  Rep.  34&  The  ques- 
tion there  was  whether  a  brakeman  can  re- 
cover against  the  railway  company  for  an 
injury  received  in  consequence  of  the  con- 
ductor's managing  the  locomotive  In  the 
engineer's  absence.  The  Michigan  court  was 
equally  divided,  and  therefore  the  Judgment 
of  the  lower  court  denying  such  liability  was 
afilrmed.  .Tudge  Cooley  wrote  the  opinion 
for  those  members  of  the  court  who  held 
there  was  no  liability,  and  In  the  opinion 
used  pilB  language: 

"And  the  only  question  there  can  be  in  this 
case  is  whether  the  plaintiff  was  ordered  to  do 
something  which,  under  the  circumstances,  was 
outside  of  his  employment,  so  that,  had  be  been 
inclined  to  do  so,  he  might  rightfully  have  re- 
fused obedience  to  the  order.  And  this,  as  it 
seems  to  us,  must  depend  upon  whether,  when 
the  contingency  appears  tn  the  conductor  to  ren- 
der it  necessary,  that  oRcini  may,  for  the  occa- 
sion, take  charge  of  the  entrine  and  at  the  same 
time  require  the  brakeman  to  continue  to  per- 
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form  bit  oerrlce.  Thnt  contlntrendeB  may  and 
do  arise  In  which  the  conductor  should  take 
charge  of  the  engine  for  the  time  Is  undoubted. 
The  necessity  may  sometimes  be  as  urgent  as  it 
is  plain,  and  lives  may  depend  upon  it.  This 
might  happen  from  injury  to  the  engineer,  or 
sudden  iUneas,  and  when  to  leave  the  train 
where  the  disability  of  the  engineer  occurs  would 
endanger  some  other  train.  But  there  might  be 
other  reasons  for  the  engineer  leaving  his  post, 
for  which  the  company  would  not  be  in  fault, 
and  the  conductor,  with  the  train  in  his  charge 
and  under  obligation  to  avoid  other  trains,  must 
act  in  the  emergency  as  the  necessities  of  the 
case  shall  leqnire.  SU  higkett  and  plaineit  du- 
ty in  «oine  ctrounwianoes  vMl  he  to  take  poa- 
teition  of  the  engine  and  operate  it."  65  Mich. 
68,  20  N.  W.  788.  64  Am.  Rep.  &1S.  (Italics 
ours.) 

It  was  held  tbat  tbe  conductor  was  acting 
rightfully  in  taking  charge  of  the  engine, 
but  that  the  plalntifTa  suit  failed  because  he 
had  assumed  the  risk  of  the  Injury.  The 
other  members  of  the  court  held  that  the 
serylces  were  not  contemplated  by  the  plain- 
tUTs  contract,  but  the  conductor  In  the  ex- 
ercise of  bis  authority  having  ordered  blm 
to  perform  services  of  increased  peril,  the 
case  was — 

"oo  different  from  what  it  would  have  been  had 
tbe  defendant  been  a  natural  person,  and  without 
possessing  the  requisite  skill  and  experience  and 
being  wholly  unfit  and  incompetent,  had  himself 
undertaken  to  run  and  manage  the  engine,  and 
had  at  the  same  time  ordered  the  plaintiff  to 
couple  the  cars,  and  the  injury  had  resulted 
in  con8e<)uence  of  the  want  of  fitness,  compe- 
tency, skill,  and  experience  of  defendant."  55 
Mich.  63.  20  N.  W.  791,  64  Am.  Eep.  348. 

This  division  of  the  court  held  that  the 
case  was  ruled  by  the  decision  in  Clilcago  & 
N.  W.  Ry.  Ca  v.  Bayfield,  supra. 

In  Barry  v.  Hannibal,  etc.,  Ry.  Co.,  08  Mo. 
62,  11  S.  W.  308,  14  Am.  St  Rep.  610,  it  was 
held  tbat  where  a  servant  steps  outside  bis 
usual  duty  and  the  departure  is  such  as  tbe 
necessity  of  the  case  fairly  and  reasonably 
calls  for,  keeping  in  view  tbe  character  of 
the  work  the  servant  Is  contracting  to  per- 
form, then  such  departure  will  not  of  itself 
defeat  a  recovery  ot  damages  in  case  be  is 
injured.  In  that  case  an  engineer  was  killed 
by  being  run  over  by  a  hand  car.  He  had 
left  his  engine,  although  the  rules  required 
him  to  remain  there. 

The  following  Kansas  cases  cited  by  de- 
fendant, Hudson  V.  M.,  K.  &  T.  Ry.  Co., 
16  Kan.  470,  Crelly  v.  Telephone  Co.,  84  Kan. 
19,  113  Pac.  386,  33  L.  R.  A.  (N.  S.)  328,  and 
Kemp  T.  Railway  Co.,  91  Kan.  477,  138  Pac. 
621,  were  all  cases  where  the  plaintiff  sought 
to  bold  the  master  liable  for  an  assault  com- 
mitted by  the  servant.  In  each  case  it  was 
held  that  the  tortious  act  of  the  servant  was 
outside  the  scope  of  bis  employment,  and 
that,  for  the  time  being,  the  relation  of 
master  and  servant  was  suspended.  In  the 
Kemp  Caai,  a  brakeman  shot  and  killed  one 
who  had  been  stealing  a  ride  on  a  freight 
train  after  the  trespasser  had  left  tbe  train 
at  the  brakeman's  command.  It  was  said 
in  the  opinion: 


'^t  is  difficult  to  state  with  precision  tbe  ex- 
act meaning  of  tbe  phrase  'scope  of  the  employ-* 
ment,'  but  from  the  foregoing  expressions  in  de- 
cisions and  text-books  it  may  be  said  generally 
that,  to  fix  liability  upon  the  master  or  em- 
ployer, the  act  must,  not  only  be  done  in  the 
timp.  bat  in  pursuance  of  the  objects,  uf  tbe  em- 
ployment, in  furtherance  of  duty.  If  done  solely 
to  accomplish  tbe  employe's  own  purpose  or 
device,  although  in  an  interval  of  his  regular 
service,  the  employer  is  not  liable."  91  Kan. 
481,  138  Pac.  623. 

In  the  Orelly  Case,  supra,  the  duty  of  tbe 
servant  was  to  have  the  plaintiff  sign  a 
voucher  for  compensation  due  her  at  the  time 
she  was  quitting  the  service.  Because  she 
refused  to  sign  the  voucher  he  violently  as- 
saulted and  beat  her.  It  was  held  that  the 
use  of  force  for  such  a  purpose  was  not 
within  the  scope  of  bis  employment  In  the 
opinion  it  was  said  that  "to  assault  or  beat 
a  telephone  operator  is  not  a  recognized  or 
usual  way  of  procuring  her  signature  to  a 
voucher  on  which  to  draw  the  wages  due  to 
her."  84  Kan.  24,  113  Pac.  388,  33  U  B.  A. 
(N.  S.)  328. 

While  we  do  not  wish  to  be  understood  as 
intimating  that  it  would  have  made  any  dif- 
ference U  there  had  t>een  proof  in  that  case 
showing  that  for  some  time  that  had  been  the 
usual  and  customary  way  for  the  telephone 
company  to  procure  signatures  to  vouchers, 
nevertheless  in  determining  the  scope  of 
plalntlCTB  employment  in  the  present  case 
some  consideration  must  be  given  to  the  fact 
that  It  appears  from  the.  testimony  that  It 
had  been  the  usual  custom  for  more  than  a 
year  for  this  particular  train  crew  to  ex- 
change positions  and  for  the  conductor  and 
a  brakeman  to  operate  tbe  engine  while  the 
enginemen  went  to  the  caboose  to  eat  their 
dinner. 

It  ifl  manifest  that  Uttle  aid  can  be  had 
from  a  consideration  of  those  cases  where  a 
cori)oratlon  is  sought  to  be  held  liable  for 
the  wrongful  or  malicious  act  of  an  agent  or 
servant  where  the  doing  of  the  act  could  not 
in  the  nature  of  things,  be  in  the  exercise  of 
the  ordinary  duties  of  the  agent  or  servant 
As  a  general  rule,  it  is  true  that  if  the  serv- 
ant instead  of  doing  that  which  he  is  em- 
ployed to  do,  does  something  else  which  be 
is  not  employed  to  do  at  all,  the  master  can- 
not be  held  responsible  for  what  he  does, 
nor  is  it  sufficient  that  the  servant  did  the 
act  with  the  intent  to  benefit  or  serve  the 
master.  The  act  must  be  done  in  attempting 
to  do  what  the  servant  has  been  employed 
to  do. 

In  the  case  of  Oavlgan  v.  Lake  Shore,  etc., 
R.  Co.,  110  Mich.  71.  67  N.  W.  1007,  dted  by 
defendant  a  section  hand  was  a  member  of 
a  gang  engaged  in  relaying  a  track,  and  it 
became  necessary,  in  order  to  distribute  the 
rails,  to  move  two  freight  cars.  The  plaintiff 
was  injured  in  obeying  the  order  of  the  sec- 
tion boss  to  climb  upon  one  of  the  flat  cars 
for  the  purpose  of  moving  it  so  tbat  the 
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rails  mlgbt  be  distributed,  and  It  was  beld 
tbat  he  was  acting  ontside  the  scope  of  his 
employment  It  was  therefore  held  that  be 
bad  assnmed  the  risk,  and,  further,  that  the 
negligence  of  the  section  boss  was  that  of  a 
fellow  servant  We  decline  to  follow  that 
case  as  an  authority  on  the  question  of  the 
scope  of  the  servant's  employment  It  seienis 
to  us  that  it  would  be  far  more  reasonable 
to  hold  tbat  the  act  of  the  plaintiff  in  that 
case  was  a  necessary,  natural,  and  proper 
result  of  wbat  he  was  employed  to  do,  rath- 
er than  to  hold  tbat  in  such  a  situation  the 
work  of  laying  the  rails  must  stop  while  a 
train  crew  was  sent  for  to  move  the  freight 
cars. 

Another  case  dted  by  defendant  is  Rich- 
mond &  D.  R.  C!o.  V.  Finley,  63  Fed.  228,  12 
C.  a  A  595,  holding  that: 

"An  engineer  in  temporary  charge  of  a  train, 
in  the  absence  of  any  condnctor,  cannot  waive  a 
rule,  well  known  to  a  brakeman,  absolutely  pro- 
hibiting brakemen  from  coupling  and  unconpling 
cajns  except  with  a  stick,  by  ordering  such  brake- 
man  to  go  between  '■urs  and  niace  in  position,  by 
hand,  a  bent  coupling  link,  which  cannot  be  con- 
trolled with  coupling  sticks."    Syl.  1. 

This,  and  the  case  of  Indiana,  eta.  Gas 
CJo.  V.  Marshall,  22  Ind.  App.  121,  52  N.  E. 
232,  proceed  upon  the  principle  that  it  would 
establish  an  unsafe  rule  to  hold  that  a  su- 
perior officer  could,  without  direct  authority 
from  the  company,  change  safe  and  proper 
rules  adopted  by  the  master '  for  the  per- 
formance of  the  work',  and  direct  workmen 
to  prosecute  their  labors  in  dangerous  places, 
and  that  if  the  danger  or  peril  which  the 
workman  is  directed  to  do  by  his  superior 
officer  is  plain  and  obvious  so  that  he  un- 
derstands its  dangerous  character,  it  is  his 
duty  to  decline  the  employment  These 
cases  can  hardly  be  said  to  be  in  point  in 
view  of  the  fact  that  the  defendant  has  fail- 
ed to  call  our  attention  to  any  absolute 
mie  or  a  rule  of  any  kind  prohibiting  a 
brakeman  from  acting  as  a  fireman  under 
the  orders  of  the  conductor. 

In  Brown  v.  Jarvis  Engineering  Co.,  166 
Masa  75,  43  N.  E.  1118,  32  L.  R.  A  605,  55 
Am.  St  Rep.  382,  it  was  held  that  the  fore- 
man of  a  gang  of  men  employed  in  con- 
structing a  foandatlon  for  a  printing  press 
has  no  authority,  while  such  work  is  suspend- 
ed because  of  the  presence  of  a  van  contain- 
ing rolls  of  paper  which  must  be  unloaded 
and  rolled  into  the  basement  of  the  build- 
ing, to  direct  the  men  constituting  a  part  of 
his  gang  to  assist  with  such  unloading, 
though  their  so  doing  may  expedite  the  work 
for  which  tbey  were  employed.  It  was  said 
In  the  opinion: 

"In  the  construction  of  a  building  it  frequent- 
ly happens  that  one  set  of  workmen  has  to  wait 
until  another  set  of  workmen  gets  through,  but 
it  never  lias  been  supposed  that  this  would  au- 
thorize a  foreman  of  a  gang  of  painters  to  direct 
bis  men  to  assist  carpenters  or  plasterers,  or  to 
attempt  to  do  their  work,  although  the  doing  of 
it  might,  in  a  sense,  be  said  to  facilitate  tlie  car- 


rying forward  of  the  work  of  painting.  Men  are 
employed  because  they  are  supposed  to  be  skill- 
ful in  their  particular  trades,  and,  when  they 
are  set  to  do  a  work  within  their  trade,  they 
carry  no  implied  authority  from  their  master 
to  engage  in  any  other  trade."  166  Mass.  77,  78, 
48  N.  E.  1119,  32  L.  R.  A  605. 

It  was  further  said  in  the  opinion: 

"The  act  of  the  defendant's  servants  was  not  a 
necessary,  or  natural,  or  proper  result  of  any- 
thing that  the  servants  were  employed  to  do." 

In  the  present  case  everything  that  was 
done  by  the  conductor  and  the  plaintiff  in 
operating  the  engine  was  done  in  furtherance 
of  the  defendant's  business,  undoubtedly  for 
the  purpose  of  avoiding  delay  in  the  opera- 
tion of  the  train  while  the  engineer  and  fire- 
man were  taking  their  dinner.  How  can  it 
be  said  that  the  conductor  and  fireman  had 
temporarily  laid  aside  the  master's  business 
while  engaged  in  running  the  train  from 
Lamed  to  Great  Bend? 

It  is  true  that,  according  to  the  statements 
of  the  petition,  tbe  plaintiff  knew  that  the 
conductor  was  not  an  experienced  engineer, 
and  knew  that  it  was  no  part  of  the  conduc- 
tor's duty  to  operate  the  engine,  and  that  no 
emergency  existed  requiring  him  to  do  so, 
and  also  knew  that  the  conductor  was  acting 
in  direct  violation  of  the  rules  of  the  com- 
pany. It  is  self-evident,  as  the  defendant 
contends,  tbat  plaintiff  would  not  have  been 
injured  if  he  had  remained  at  the  rear  of  the 
train ;  but  if  the  conductor  had  authority  to 
require  plaintiff  to  perform  duties  upon  the 
engine,  the  plaintiff  may  recover,  notwith- 
standing his  knowledge  that  the  conductor 
was  violating  the  rules  of  the  company.  A., 
T.  &  S.  F.  R.  Co.  v.  RandaU,  40  Kan.  421,  19 
Pac.  783;  Chicago  &  N.  W.  Ry.  Co.  v.  Bay- 
field, supra.  The  Jury  by  their  verdict  have 
found  that  an  ordinarily  prudent  person  in 
his  situation  would  not  Iiave  refused  to  obey 
the  orders. 

In  our  view,  to  hold  tbat  the  conductor 
had  authority-  to  order  the  brakeman  to  per 
form  the  duties  of  fireman  practically  deter 
mines  the  case.  Tbe  action  was  brought 
under  tbe  act  of  Congress  known  as  the  "Em- 
ployers' Liability  Law."  The  court  instruct- 
ed that  if  the  Jury  found  that  the  conductor 
ordered  the  plaintiff  to  go  with  him  to  the 
engine  .and  act  as  fireman  while  he.  acted  as 
engineer,  and,  after  discovering  that  some- 
thing was  wrong  with  the  engine,  directed 
the  plaintiff  to  get  down  on  the  step  to  ascer- 
tain wbat  was  the  matter,  tbe  plaintiff  was 
Justified  in  obeying  tbe  instructions  and  or- 
ders of  tbe  conductor  notwithstanding  a  rule 
to  the  effect  that  the  post  of  duty  of  the 
plaintiff  as  rear  brakeman  was  on  tbe  last 
car,  upless  tbe  danger  in  complying  with 
the  orders  of  the  conductor  was  so  obvious 
and  imminent  that  an  ordinarily  prudent  per- 
son acting  as  brakeman  would  refuse  to  obey 
It,  and  that  on  tbe  other  band,  if  they  found 
that  plaintiff  did  not  use  that  degree' of  care 
for  his  own  safety  which  an  ordinarily  pru- 
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dent  pei'son  nnder  like  drcnmstances  would 
have  exercised,  either  in  getting  upon  the  en- 
gine and  acting  as  fireman,  in  compliance  of 
such  order,  or  in  attempting  to  make  ttie  ex- 
amination, he  could  not  recover. 

Tbe  court  also  charged  in  substance,  that 
if  the  conductor  carelessly  and  negligently 
applied  the  brakes  to  the  wheel  and  caused 
the  tire  to  expand  and  become  loose,  and  the 
plaintiff  was  directly  injured  by  reason,  there- 
of, then  the  defendant  was  guUty  of  negli- 
gence and  would  be  liable  to  the  plaintiff  for 
Injuries  sustained,  provided  the  plaintiff  did 
not  assume  the  risk  incident  to  the  examina- 
tion of  the  tire,  as  otherwise  indicated  In  the 
instructions,  and,  further,  tf  they  found  he 
was  guilty  of  contributory  negligence,  they 
were  directed  to  apportion  the  damages  as 
provided  In  the  federal  Employers'  Liability 
Act  We  think  the  instructions  correctly 
stated  the  law,  and  that  there  was  evidence 
to  sustain  the  verdict  and  findings. 

[2]  In  view  of  all  the  evidence,  including 
the  showing  that  the  plaintiff  had  years  of 
experience  as  a  fireman  on  an  engine,  we 
tlilnk  the  Jnry  was  Justified  in  finding  that 
an  ordinarily  prudent  person  with  his  experi- 
ence and  in  his  situation  would  not  have  re- 
fused to  act  as  fireman,  nor  to  attempt  to 
make  the  examination  to  ascertain  what  was 
the  matter  with  the  engine  when  the  conduc- 
tor ordered  him  so  to  do.  In  tills  view  of 
the  case  the  variance  between  the  averments 
of  the  petition  and  the  proof  respecting  the 
defendant's  knowledge  or  notice  of  the  de- 
fective condition  of  the  tire,  as  weU  as  the 
finding  that  the  defect  itself  occurred  only  a 
few  moments  before  the  accident,  and  the  in- 
structions of  the  court  on  that  issue,  are  of 
no  importance.  We  rest  our  decision  on  the 
proposition  that  the  conductor  of  the  train 
had  authority  to  direct  the  brakeman  to  per- 
form the  duties  of  a  fireman  on  the  «igine 
whenever  it  appeared  to  the  conductor  neces- 
sary that  an  exchange  of  that  kind  should  be 
made;  and,  even  though  the  conductor  was 
violating  a  rule  of  the  company  in  acting  as 
engineer,  that  would  not  defeat  the  plaintiff's 
right  to  recover.  If  the  conductor's  negli- 
gence in  assuming  to  act  as  engineer  without 
experience,  and  in  improperly  using  the  brakes 
caused  the  accident  which  resulted  in  the 
plaintiff's  injury,  under  the  limitations  men- 
tioned in  the  instructions,  the  plaintiff  is  en- 
titled to  recover  for  injuries  occasioned  by 
the  negligence  of  the  servant  of  the  defend- 
ant. The  question  of  notice  goes  out  of  the 
case.  For  instance,  if  the  negligence  of  the 
conductor  while  operating  the  engine  had  in- 
stantly injured  the  plaintiff  so  that  the  com- 
pany could  not  be  said  to  have  had  any  notice 
at  all  of  any  defect  caused  by  the  negligent 
act  in  time  to  have  remedied  it,  still  the  com- 
pany would  be  liable  for  his  negligence. 

It  follows  that  the  Judgment  must  be  affirm- 
ed.   All  the  Justices  concurring. 


(M  Kan.  78) 
DIEBALL  et  ux.  v.  WILHITB.    (Nft.  19204.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 

(Byllabui  by  the  Court.) 

1.  Pleading  (J  376*)  —  Vebified  General 
Dbjsiai,  —  Issues— ExEctTTioM  of  Wbittew 
Instrument. 

.  While  a  verified  general  denial  standing 
alone  will  raise  the  issue  of  the  execution  of  a 
written  instrument,  it  cannot  be  given  that  con- 
struction, where  in  the  same  answer  there  is  an 
admission  of  the  execution  coupled  with  the  de- 
nial that  it  was  in  existence  at  the  date  it  pur- 
ports to  be  executed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fS  1225-1227;  Dec.  Dig.  i  376.*] 

2.  Alteration  of  Instbukents  (S  22*)— Ef- 
fect ON  Rights— Fobeclo8ure--I)efeinsk. 

As  between  the  maker  and  the  payee,  the 
terms  of  a  note  and  mortgage  given  to  secure 
it  may  be  altered  by  erasures  and  interlinea- 
tions in  material  matters;  and,  where  the  reai 
estate  has  been  sold  subject  to  the  mortgage, 
the  purchaser  may  not  defeat  foreclosure  on  the 
ground  that  material  alterations  were  made  in 
the  written  instruments,  unless  he  has  suffered 
prejudice  thereby. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Dec.  Dig.  |  22.*] 

3.  Mortgages  (g  460*)— Foreclosure  —  Bub- 
DKN  of  Proof. 

In  the  utuation  presented  by  the  facts, 
recited  in  the  opinion,  the  burden  of  proof,  in 
an  action  upon  a  note  and  mortgage,  was  upoa 
the  plaintiff,  and  it  was  error  to  place  the  bur- 
den upon  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Mortgages,. 
Cent  Dig.  IS  134&-1352;  Dec.  Dig.  t  460.*] 

Appeal  from  District  Court,  Pavrnee 
County. 

Action  by  John  Wllhlte  against  WUllam 
Dieball  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeal.'   Beversed. 

O.  P.  Cline  and  Nellie  Cline,  both  of  Lamed,^ 
and  B.  E.  Glasscock,  for  appellanta     F.  J 
Oyler,  of  lola,  for  appellee. 

POBTER,  J.  This  is  an  action  to  fore- 
close a  mortgage^  The  plaintiff  formerly 
owned  the  property,  which  consists  of  a 
hotel  at  Garfield,  and  he  traded  it  to  a  man. 
by  the  name  of  Mason  for  a  farm  in  Missouri. 
Mason  and  wife  gave  him  a  mortgage  on  the- 
hotel  property  to  secure  a  note  for  $1,000, 
and  on  the  same  day  that  the  mortgage  wa» 
executed  they  conveyed  the  property  to  the 
defendant  William  Dieball,  the  deed  reciting 
that  the  conveyance  was  subject  to  a  "first 
mortgage  for  $1,000  dated  to-day  and  due  In 
two  years  from  date,  in  favor  of  John  Wllhlte, 
drawing  6  per  cent  and  payable  semiannual- 
ly." There  was  a  provision  In  the  mortgage 
that  If  any  interest  on  the  note  was  not  paid 
when  due,  "and  if  the  taxes  and  assessments" 
were  not  paid  when  due,  then  the  whole 
principal  and  interest  thereon  should  become 
due.  The  petition  alleged  that  the  interest 
due  on  March  9,  1913,  had  not  been  paid,  and 
also  that  the  taxes  were  in  default  and  asked 
for  the  foreclosure  of  the  mortgage  and  for~ 
a  sale  of  the  property  to  satisfy  the  lien. 


*For  other  casM  see  nun*  topic  and  metlon  NUMBER  In  Dae.  Die.  A  Am.  Dig.  Key-No.  Series  &  Rcp'r  Inde^ae- 
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[1-3]  Dleball  filed  a  rerlfled  answer,  con- 
sisting of  a  general  denial  and  an  admission 
that  he  was  tbe  owner  In  possession  of  the 
property,  and  further  alleged  that  neither 
the  note  nor  the  mortgage  sued  on  was  In 
existence  at  the  time  of  the  deUvery  of  his 
deed,  but  were  executed  long  after  he  had  re- 
ceived the  conveyance  from  Mason  and  wife. 
The  case  was  tried  to  the  court,  and  over  the 
defendants'  objections  the  court  ruled  that 
the  burden  of  proof  was  upon  the  defendants, 
and  this  presents  practically  the  only  ques- 
tion involved  in  the  appeal.  After  tUs  rul- 
ing as  to  the  burden  of  proof,  the  defendants 
Introduced  some  testimony  which,  however, 
the  court  gave  defendants  leave  to  withdraw 
from  the  record;  and  the  case  was  submitted 
upon  the  pleadings  and  the  ruling  as  to  the 
burden  of  proof.  The  court  found  the  Issues 
for  the  plaintiff  and  rendered  a  decree  fore- 
closing the  mortgage. 

Attached  to  the  petition  and  made  a  part 
thereof  is  EiXhlbit  A,  purporting  to  be  a  copy 
of  the  note  sued  upon.  It  reads  as  follows: 
"$1,000.00.  Sept  9th,  1912. 

"June  let,  1914,  after  date  we  promise  to  pay 
to  the  order  of  John  Wilhite,  one  thousand 
($1,000)  dollars.  For  value  received  negotiable 
and  payable  without  defalcation  or  discount  and 
with  interest  from  date  at  the  rate  of  6  per 
cent,  per  annum,  and  if  the  interest  be  not  paid 
semiannually  to  become  aa  principal  and  bear 
the  same  rate  of  interest. 

"[Signed]    .  John  M.  Mason. 

"Angenette   Mason." 

A  copy  of  tbe  mortgage  was  likewise  made 
a  part  of  the  petition,  and  it  purports  to  set 
out  a  copy  of  the  note  which  the  mortgage 
was  given  to  secure,  and  which  reads  as  fol- 
lows: 
"$1,000.  Columbns,  Ks.  Sept  9th,  1912. 

"June  1st,  1914,  we  promise  to  pay  John  Wil- 
hite one  thousand  dollars  with  interest  at  the 
rate  of  six  per  cent  from  date,  payable  semi- 
annually. 

"[Signed]  John  M.  Mason. 

"Angenette   Mason." 

The  original  note  and  the  original  mort- 
gage which  were  filed  for  cancellation  at  the 
time  Judgment  was  rendered  are  before  us, 
and  the  copy  of  the  note  in  the  mortgage 
shows  an  erasure  and  alteration.  The  words, 
"June  1st,  1914,"  are  written  over  an  erasure 
and  by  a  different  typewriter  and  different 
ribbon  from  tbe  other  portions  of  the  note. 
The  original  note  also  shows  an  erasure,  the 
body  of  the  note  having  been  written  with 
pen  and  Ink,  and  the  time  when  the  note  was 
dne  has  been  erased  and  the  words  "June 
1st,  1914,"  written  therein  with  an  IndeUble 
pendL 

In  Threshing  Machine  Co.  ▼.  Peterson,  SI 
Kan.  713,  33  Pac.  470,  It  was  held  that  in  a 
suit  upon  a  promissory  note,  a  copy  of  which 
was  set  out  in  the  petition  showing  a  speci- 
fied rate  of  interest,  an  answer  consisting  of 
a  verified  general  denial  casts  the  burden  of 
proof  upon  the  plaintiff,  and  further  that 
under  a  verified  general  denial  it  is  proper 


to  introduce  proof  to  show  an'  alteration  of 
the  note. 

The  answer  in  the  present  case  consists  of 
a  general  denial,  and  language  which  must 
be  construed  as  an  admission  Qf  the  execu- 
tion of  the  note  and  mortgage,  but  denying 
that  they  were  in  existence  at  tbe  time  the 
defendants  purchased  the  property. 

But  whether  or  not  the  answer  should  be 
technically  construed  as  a  general  denial  of 
the  execution  of  the  particular  note  and  mort- 
gage, we  think  the  burden  of  proof  upon  the 
pleadings  rested  upon  the  plaintiff.  When 
the  case  was  called  for  trial,  the  plaintiff 
was  hardly  In  a  situation  to  stand  upon  any 
technical  rule  as  to  tbe  burden  of  proof.  His 
petition  asked  for  the  foreclosure  of  a  mort- 
gage given  to  secure  a  certain  note,  a  copy 
of  which  was  made  a  part  of  the  petition. 
Also,  as  part  of  the  petition  there  was  at- 
tached a  copy  of  the  mortgage  which  recites 
an  entirely  different  note.  There  la  no  sim- 
ilarity In  the  two  instruments  except  as  to 
amount  and  dates.  One  is  a  neRotlable 
promissory  note;  the  other  is  nonnegotiable. 
Besides,  plaintiff  in  his  petirion  further  al- 
leged that  the  defendants  had  accepted  a  con- 
veyance of  the  property  subject  to  this  mort- 
gage. The  answer  set  up  a  copy  of  the  deed 
conveying  the  property  to  the  defendants, 
which  recited  that  the  conveyance  was  sub- 
ject to  a  note  differing  in  terms  from  either 
of  the  notes  referred  to  in  the  petition. 

Without  asking  the  court  to  reform  the  'in- 
struments, or  attempting  to  offer  some  ex- 
planation of  the  inconsistent  recitals  of  the 
petition,  the  plaintiff  saw  fit  to  stand  upon 
his  pleading  and  to  insist  that  the  defendants 
bad  the  burden  of  proof  upon  the  question 
whether  the  note  sued  on  was  the  same  one 
mentioned  in  the  deed  of  conveyance.  He 
offered  no  proof;  but  the  original  note  and 
mortgage  which  were  filed  for  cancellation 
show  on  their  face  erasures  and  alterations. 
Under  what  circumstances  and  by  what  au- 
thority these  were  made  was  not  shown. 

The  court  had  overruled  a  motion  to  make 
the  petition  more  definite  and  certain  by  re- 
quiring the  plaintiff  to  state  whether  he  was 
seeking  to  hold  the  defendants  on  a  mortgage 
given  to  secure  the  Indebtedness  referred 
to  in  Exhibit  A  or  that  referred  to  in  Exhibit 
B.  In  this  situation  of  the  pleadings,  the 
plaintiff  should  have  been  willing  to  have  as- 
sumed the  burden ;  and  we  think  it,  was  er- 
ror to  cast  it  upon  the  defendants. 

In  Stewart  v.  Balderston,  10  Kan.  131,  re- 
ferring to  a  case  where  proper  motions  had 
been  made  to  require  a  defective  pleading  to 
be  made  definite  and  certain,  it  was  said  in 
the  opinion: 

"And  where  the  adverse  party  then  refuses 
to  amend  his  defective  pleading,  resists  the  mo- 
tions to  have  it  amended,  and  has  the  motions 
overruled  by  the  court  tbe  most  rigid  rule  of 
the  common  law  should  prevail.  No  statement 
of  fact  in  tbe  pleading,  which  the  motions  reach- 
ed, should  then  be  taken  as  true  unless  well 
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g leaded;  and.  If  any  aach  atatement  would 
ear  different  constructions,  the  part;  demur- 
ring should  be  allowed  to  adopt  any  one  of  such 
constructions  which  he  should  choose.  •  ♦  • 
After  a  party  has  received  full  notice  that  his 
pleading  is  defective  in  some  particiilar,  and  has 
been  asked  to  correct  it,  it  is  his  fault  if  it  still 
remains  defective  in  such  particular,  and  he  is 
the  one  who  should  suffer  on  account  of  such 
defective  pleading,  and  not  the  other  party." 
Page  149  of  10  Kan. 

On  the  other  hand,  it  Is  quite  clear  that, 
as  between  themselves,  the  maker  and  payee 
could  alter  the  terms  of  the  note  and  mortr 
gage  to  suit  their  pleasure;  and,  as  against 
the  defendant  who  purchased  the  reat  estate 
subject  to  the  mortgage,  they  could  likewise 
alter  the  terms  and  conditions  of  the  note 
and  mortgage,  provided  such  alterations  did 
not  prejudice  the  rights  of  the  defendant 
Upon  his  own  theory  he  purchased  subject  to 
a  mortgage  given  to  secure  a  note  for  $1,000, 
due  two  years  from  date,  but  with  a  provi- 
sion in  the  mortgage  for  the  acceleration  of 
the  maturity  of  the  debt  if  the  interest  and 
taxes  were  not  paid  when  they  became  dne, 
and,  if  there  was  no  default  in  payment  of 
the  interest  and  taxes,  the  plaintiff  could 
not  maintain  an  action  to  foreclose  as  to  him, 
until  two  years  from  the  d&te  the  note  was 
executed.  However,  it  is  our  opinion  that  in 
the  state  of  the  pleadings  the  plaintiff  was 
required  to  offer  proof,  and  that  it  was  error 
to  place  the  burden  of  proof  on  the  defend- 
ant 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  All 
the  Justices  concurring. 


(94  Kan.  H) 

WILLIAMS  v.  WESSELS  et  al  (No.  19203.) 
(Supreme  Court  of  Kansas.     Jan.  9,  1915.) 

(SifUabu*  by  the  Oourt.) 

1.  V«NnOB     AWD     PultCHASEB     (J     244*)— OUT- 

STANDiNO  Rmhtb— Notice— SuFFiciKNCT  oir 
EVIDBNCIC— Spkcifio  Pebforhance. 

In  an  action  for  the  specific  performance 
of  a  contract  to  sell  real  estate,  the  evidence  is 
examined  and  held  sufficient  to  support  a  find- 
ing that  a  subsequent  purchaser  was  chargeable 
with  notice  of  the  plaintiff's  rights. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {(  609-611;  Dec.  Dig. 
{  244.*] 

2.  Descent  and  Dibtbibutioh  (S  6*)— Opbba- 
TioN  OF  Statute— Rbai  Estate— Residence. 

The  provisions  of  the  act  regarding  descents 
and  distributions  relate  to  lands  in  Kansas  own 
ed  by  any  intestate  at  the  time  of  his  death, 
irrespective  of  his  residence. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  H  28-32;  Dec.  Dig. 
|6.»] 

8.  Husband  and  Wife  (|  16*)— Conveyance 
BT  Husband— Effect— StrBSEQintNT  PtjB' 
chaskb— Notice. 

Where  the  owner  of  land  in  Kansas  exe- 
cutes a  valid  contract  for  its  sale,  in  which  his 
wife,  who  was  at  one  time  a  resident  of  the 
state,  does  not  join,  a  later  deed  executed  by  the 
husband  and  wife  transfers  her  interest  in  the 
land  free  of  any  claim  of  the  original  purchaser. 


notwithstanding  the  grantee  has  notice  of  the 
prior  contract 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  H  13,  16,  37,  84,  »0-«9,  283 ; 
Dec.  Dig.  I  15.*] 

4.  Specific  Pebfobmance  (|  10*)— 8ai.s  Con- 
TBAcr—RioHT— Abatement  of  Pbicb — Utts- 
BAND  AND  Wife. 

Where  the  owner  of  land  in  Kansas,  whose 
wife  has  at  one  time  been  a  resident  of  the 
stdte,  contracts  for  its  sale,  agreeing  to  convey 
a  full  title,  and  his  wife  refuses  to  join  in  the 
deed,  the  purchase^  may  enforce  specific  per- 
formance against  the  husband,  or  any  one  who 
claims  under  him  with  notice  of  the  contract 
so  far  as  that  is  possible,  receiving  an  abatement 
in  the  agreed  purchase  price  to  the  extent  to 
which  the  value  of  the  tiue  he  obtains  is  dimin- 
ished by  the  outstanding  interest  of  the  wife. 
[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §{  20-25,  60;  Dec.  Dig. 
{  10.*] 

Appeal  from  District  Court  Butler  County. 

Action  by  Camel  Williams  against  Herman 
Weasels  and  others.  From  the  Judgment 
plaintiff  and  defendant  O.  P.  Shearer  appeal. 
Modified  and  affirmed. 

Chas.  B.  Hudson  and  Clyde  M.  Hudson, 
both  of  Wichita,  for  appellants.  Kramer  & 
Benson,  of  El  Dorado,  for  appelleea 

MASON,  J.  Herman  Weasels,  a  married 
man  residing  In  Idaho,  owned  a  tract  of  land 
In  this  state.  On  November  8,  1911,  he  enter- 
ed Into  a  written  contract  for  its  sale  to 
Camel  Williams  for  $5,500.  On  November 
7th,  he  undertook  to  sell  it  for  $0,650  to  O.  P. 
Shearer,  to  whom  he  and  his  wife  executed  a 
deed,  dated  November  3d,  but  acknowledged 
November  10th  and  17th,  and  recorded  on  the 
last-named  date.  Williams  brought  an  action 
against  Weasels  for  the  specific  performance 
of  his  contract  making  Wessels'  wife  and 
Shearer  parties,  and  alleging  among  other 
things  tliat  Shearer  had  taken  the  deed  with 
notice  of  Williams'  rights.  A  decree  was 
rendered  granting  specific  performance,  but 
requiring  the  plaintiff  to  take  the  title  sub- 
ject to  the  interest  originally  held  in  the  land 
by  Mrs.  Wessels,  in  virtue  of  her  being  the 
wife  of  the  owner,  and  having  at  one  time 
been  a  resident  of  Kansas,  which  interest 
she  had  transferred  to  Shearer.  Shearer  ap- 
peals and  asks  a  reversal  on  the  ground  that 
he  bought  the  land  without  notice  of  the  plain- 
tlfTs  claim,  and  that  the  decree  rendered  is 
inequitable.  Williams  also  appeals  and  asks 
that  the  decree  be  modified  so  as  to  award 
him  a  full  title,  or,  if  that  be  not  done,  that 
he  be  allowed  an  abatement  of  the  purchase 
price  proportioned  to  the  diminished  value 
of  his  title  dne  to  the  unextinguished  interest 
of  Mrs.  Wessels. 

[1]  Shearer  maintains  that  the  contract  Is 
too  indefinite  to  be  enforced,  on  the  ground 
that  it  did  not  mention  a  mortgage  on  the 
land  which  Wessels  orally  agreed  to  pay  off, 
and  that  it  did  not  specify  where  the  pur- 
chase money  was  to  be  paid  and  the  deed  de- 
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llvered.  It  wa3  not  necessary  tbat  tbe  writ- 
ten contract  should  mention  tbe  mortgage. 
Wessela  contracted  to  give  a  good  title,  and 
this  required  him  to  take  care  of  any  Uen  not 
otherwise  provided  for.  The  contract  was 
left  at  a  bank.  It  contained  a  provision  that 
WilUams  was  to  deposit  $1,000  with  it,  to  b« 
paid  to  Wessels  when  the  deal  was  closed, 
and  that  $2,000  more  (substantially  the  bal- 
ance over  a  mortgage  that  was  to  be  assum- 
ed) was  to  be  i)ald  at  the  same  time.  The 
fair  inference  la  tbat  tbe  money  was  to  be 
paid  and  tbe  deed  delivered  at  the  bank. 
Shearer  also  contends  that  the  petition  was 
defective  In  not  asking  specific  performance 
against  him.  A  point  is  made  also  tbat  the 
evidence  did  not  correspond  with  the  allega- 
tions of  the  petition.  It  is  apparent  that 
when  the  pleading  was  framed  tbe  plaintiff 
was  not  fully  advised  of  the  facts.  We  think 
it  sulBclently  apprised  the  defendants  of  the 
nature  of  tbe  plaintiff's  claim. 

Shearer  contends  that  he  bought  the  land 
without  notice  of  Williams,'  claim,  and  that 
there  Is  no  evidence  to  the  contrary.  The 
evidence  on  the  subject  is  not  very  explicit, 
but  we  think  it  sufficient  to  justify  the  Infer- 
ence tbat  he  had  such  information  as  put  blm 
on  inquiry,  and  would,  if  followed  up  with 
doe  diligence,  Iiave  brought  to  him  knowledge 
of  tbe  actual  tdtnation.  A  witness  gave  sub- 
stantially tills  testimony :  I.  J.  Hysom,  a  real 
estate  agent,  asked  him  to  bay  the  land,  but 
he  refused,  stating  tbat  be  did  so  for  two 
reasons,  first  because  Williams  was  a  friend 
of  his,  and  second  because  be  did  not  believe 
he  could  get  a  good  title,  knowing  that  the 
land  had  been  sold  on  a  contract ;  on  the  4th 
or  6th  of  November,  or  a  few  days  later, 
Shearer  came  to  the  office  of  this  witness  and 
told  him  be  thought  he  was  mistaken  in 
what  be  had  said  to  Hysom,  that  he  would 
not  get  a  good  title  knowing  the  land  had 
been  sold  under  contract;  the  witness  per- 
sisted in  his  opinion,  saying  that  he  would 
buy  the  land  if  he  were  not  afraid  to,  that 
be  would  not  buy  knowing  of  tbe  previous 
sale ;  Shearer  contended  tbat  if  he  (Shearer) 
got  the  deed  he  would  get  the  title.  Shearer 
gave  a  somewhat  different  version  of  this  con- 
versation, and  insisted  that  it  took  place  after 
he  bad  secured  his  deed.  The  deed  which 
Shearer  received  showed  tbat  the  name  of 
Williams  bad  been  written  as  grantee,  and 
then  erased.  There  was  other  evidence  bear- 
ing on  tbe  matter,  but  this  sufficed  to  impute 
to  him  knowledge  that  prior  negotiations  for 
a  sale  had  progressed  so  far  tbat  a  binding 
contract  was  believed  to  liave  resulted,  and 
tbat  a  deed  had  been  prepared,  bearing  the 
date  November  3d,  naming  Williams  as  gran- 
tee. It  was  sufficient,  in  view  of  all  the  cir- 
cumstances, to  warrant  a  finding  that  he  was 
chargeable  with  notice  of  tbe  claim  of  Wil- 
liams. Faris  V.  Flnnup,  84  Kan.  122,  113 
Pac.  407.  Complaint  is  made  of  the  introduc- 
tion of  certain  evidence,  but  any  of  it  tbat 


was  incompetent  mast  be  presumed  to  have 
been  disregarded.  McCready  v.  Crane,  74 
ELan.  710,  88  Pac.  748.  A  question  is  raised 
as  to  the  sufficiency  of  the  plaintiff's  tender 
of  performance,  but  in  view  of  tbe  defenses 
made  this  is  hypercritical.  In  behalf  of 
Shearer  It  la  argued  tbat  the  decree  of  specif- 
ic performance  against  him  is  harsh  and  un- 
just If  he  bought  with  notice  of  the  WU- 
Uams  contract,  as  the  court  found,  he  volun- 
tarily took  the  risk  and  suffers  no  legal  or 
equitable  wrong  from  the  enforcement  of  a 
valid  contract 

[2]  In  behalf  of  Williams  tbe  contention  is 
made  that  he  should  have  been  given  a  com- 
plete title  to  the  land.  A  first  reason  assign- 
ed is  that  Mrs.  Wessels  has  no  interest  in  it 
because  her  husband  Is  not  a  resident  of 
Kansas,  and  it  is  necessary  that  he  should 
die  while  a  resident  of  this  state  in  order  for 
her  to  invoke  the  statute  allowing  to  a  wid- 
ow one-half  of  tbe  lands  in  this  state  at  any 
time  owned  by  her  husband,  to  which  she  has 
made  no  conveyance.  Oen.  Stat  1900,  {  2842. 
The  section  relied  on  to  support  this  view 
reads: 

"After  allowing  to  the  widow  and  children  ct 
any  deceased  intestate  of  tM$  ttatt  the  home- 
stead provided  in  tbe  next  section  of  this  act 
and  the  personal  property  and  other  allowances 
provided  by  law  respecting  executors  and  ad- 
ministrators and  the  settlement  of  the  estates 
of  deceased  persons,  tbe  remainder  of  the  real 
estate  and  personal  effects  of  the  intestate,  not 
necessary  for  tbe  payment  of  debts,  shall  be  dis- 
tributed as  hereinafter  provided."  Gen.  Stat. 
1809,  I  28S6. 

The  argrument  is 'that  the  italicized  words 
"the  intestate"  refer  to  the  intestate  already 
described,  that  is  to  "any  deceased  Intestate 
of  this  state,"  so  that  all  the  subsequent 
provisions  regarding  the  distribution  of  the 
property  of  intestates  refer  only  to  those 
who  die  while  residents  of  Kansas.  The 
words  "of  this  state"  are  employed  with  ob- 
vious reference  to  the  homestead  provision, 
and,  while  as  a  mere  matter  of  grammatical 
construction  they  might  be  regarded  as  qual- 
ifying the  term  "the  intestate"  in  the  latter 
part  of  the  section,  we  cannot  believe  that  to 
have  been  the  intention  of  the  Legislature. 

[3,4]  Williams  maintains  tbat  be  should 
have  been  given  an  absolute  title  to  the 
property!  on  the  ground  ttiat  Mrs.  Wessels, 
being  a  party,  asserted  no  claim  to  it,  and 
her  interest  cannot  be  regarded  as  having 
passed  to  Shearer,  because  the  transaction 
was  tainted  virith  fraud.  Taking  the  facts 
to  be  as  found  by  the  court  "fraudulent" 
may  be  too  strong  a  term  to  apply  to  tbe 
conduct  of  the  defendants.  After  Wessels 
had  executed  the  Williams  contract  his  deed 
to  any  one  else,  who  bad  notice  of  it,  could 
not  affect  the  rights  of  Williams  to  have  it 
enforced,  irrespective  of  tbe  motives  of  the 
parties.  But  Wessels,  the  only  person  with 
whom  Williams  had  a  contract,  could  not 
convey  his  wife's  interest  Since  he  had 
promised  to  give  Williams  a  clear  title,  good 
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faith  and  fair  dealing  would  seem  to  re- 
quire that  he  should  try  to  induce  her  to 
join  in  carrying  out  the  agreement.  But  even 
If  her  refusal  to  sign  the  deed  was  at  bis 
Instigation,  It  was  a  lawful  act  on  her  part, 
since  she  had  an  absolute  right  to  refuse  for 
any  reason  she  thought  sufficient,  or  for  no 
reason  at  all  other  than  her  own  pleasure. 
Williams  had  a  right  to  compel  a  deed  from 
Weasels,  but  not  from  Wessels'  wife — the 
law  gave  blm  a  remedy  by  wliich  he  could 
acquire  all  the  interest  held  by  Wessels,  but 
that  of  Mrs.  Wessels  was  beyond  his  reach. 
In  this  situation  Shearer  received  a  deed 
from  Wessels  and  his  wife.  Because  of  the 
knowledge  he  had  of  the  prior  contract,  he 
took  the  interest  of  Wessels  charged  with 
WilUams'  eqnitable  right  to  It;  but  he  took 
the  interest  of  Mrs.  Wessels,  as  she  held  It, 
free  from  any  such  claim,  unless  he  was  in- 
capacitated from  doing  so  by  the  unconscion- 
able character  of  the  transaction.  The  ex- 
tent of  Us  offending  was  this:  He  under- 
took to  buy  the  land  knowing  It  had  been 
contracted  to  Williams,  professing  ignorance 
of  the  prior  contract  in  order  to  make  his 
purchase  effective.  This  ought  not  to  dis- 
able him  from  retaining  any  benefits  of  hla 
bargain  to  which  Williams  had  no  legal  or 
equitable  claim.  We  therefore  think  the 
trial  court  rightly  decided  that  Williams 
could  not  require  the  conveyance  of  the  in- 
terest in  the  property  held  originally  by  Mrs. 
Wessels,  and  by  her  transferred  to  Shearer. 
But  while  we  decide  that  Williams  could 
not  exact  more  from  Shearer  than  he  could 
have  required  from  Wessels,  his  remedy 
should  be  as  effective  against  one  as  against 
the  other.  And  Wessels  was  personally  lia- 
ble upon  his  contract,  notwithstanding  Ills 
inability  to  perform  It  In  full.  Robertson  t. 
Talley,  84  Kan.  817,  115  Pac.  640.  The  ques- 
tion remains  whether,  having  received  a  less 
title  than  he  had  bargained  for,  Williams 
should  not  have  a  corresponding  abatement 
in  the  purchase  price.  On  this  matter  there 
Is  some  conflict,  but  the  weight  of  author- 
ity, and  as  we  think  the  better  reason,  sup- 
ports the  view  that  there  should  be  an  abate- 
ment tn  the  price,  or  that  the  purchaser 
should  be  Indemnified  against  loss,  which 
amounts  to  practically  the  same  thing.  The 
purchaser  does  not  receive  what  he  tmrgaia- 
ed  for,  and  by  the  usual  rule  in  such  cases 
should  not  be  required  to  pay  the  full 
amount  agreed  upon.  There  is  some  prac- 
tical difficulty  in  measuring  the  value  of  the 
Interest  in  the  land  which  he  does  not  ac- 
quire, but  not  more  than  in  many  other  in- 
stances where  damages  are  assessed  which 
are  not  capable  of  exact  computation.  The 
ri^ht  of  a  wife  with  respect  to  land  owned 
by  her  husband  in  this  state  is  regarded  as 
an  existing  interest,  capable  of  conveyance 
(Munger  v.  Baldrldge,  41  Kan.  236,  243,  21 
Pac.  159,  13  Am.  St  Rep.  273),  and,  so  far  as 
affects  the  matter  now  under  consideration. 


is  not  substantially  dUCerent  from  tbe 
mon-law  dower,  the  law  concerning  wfaldi  la 
this  connection  is  thus  stated: 

"The  usual  rule  as  to  specific  performance 
with  abatement  from  the  price  is  applied,  in 
many  of  the  states,  to  the  case  of  a  pnrdimse 
from  a  married  man,  whose  estate  is  subject  to 
his  wife's  inchoate  dower  right  The  parchaaer 
may  have  specific  performance,  with  a  deduc- 
tion from  the  price  of  such  sum  as  represents 
the  present  value  of  the  wife's  continKent  in- 
terest, estimated  by  the  usual  rules  and  tables. 
By  the  practice  in  a  number  of  states,  instead 
of  making  an  abatement  of  a  lump  aom  boa 
the  purchase  price,  estimated  as  the  present  val- 
ue of  the  wife's  inchoate  dower  interest,  tbe 
court  gives  an  indemnity  to  the  vendee  aipainst 
such  interest  •  •  •  By  the  rule  in  New  Jer- 
sey the  vendee  will  be  indemnified  against  the 
wife's  contingent  dower  if  the  wife's  refusal  to 
join  was  by  collusion  with,  or  the  fraudolent 
procurement  of,  tbe  husband ;  otherwise  the  ven- 
dor is  not  entitled  either  to  an  indemnity  or  oom- 
pensation  during  the  lifetime  of  the  bnsliand." 
36  Cyc.  744. 

See,  also,  note  24  L.  R.  ▲.  T64;  note  Ann. 
Cas.  1914A,  207 ;  26  A.  &  E.  EncycL  of  L.  S3 ; 
and  these  cases,  cited  In  13  Mich.  Law  Rev. 
346-347:  Hirschman  v.  Forehand  (Ark.)  170  S. 
W.  98;  Long  v.  Chandler  (Del.)  92  AtL  25& 

The  judgment  is  affirmed,  with  this  modi- 
flcatlon:  Unless  Shearer  shall  elect  to  trans- 
fer tbe  fnll  title  In  consideration  of  the  fall 
purchase  price  named  In  the  contract,  the 
proportion  by  which  tbe  value  of  the  land  is 
diminished  by  reason  of  the  outstanding  in- 
terest shall  be  ascertained  and  deducted 
from  the  amount  upon  payment  of  which  tbe 
plaintiff  is  to  receive  the  title  subject  to 
this  interest    All  the  Justices  ccnicorTiiie. 


•====  {M  Kan.  7C) 

STATE  V.  CURTia     (No.  1911&) 
(Supreme  Court  of  Kansas.    Jan.  9,  191S.) 
(BpUabu*  ht  the  Court.) 

1.   HOMIOIDB    (I    808*)  —  iNSTBUCnOKS  —  BiVI- 
UENCE. 

In  a  trial  for  murder,  aside  from  proof  of 
a  few  collateral  circumstances,  the  evidence  con- 
sisted of  testimony  of  a  previous  confession  of 
the  defendant  and  the  testimony  of  the  sole  eye- 
witness of  the  shooting.  The  information  in 
one  count  charged  muinder  in  the  first  degree 
perpetrated  in  an  attempt  to  rob,  and  also  mur- 
der in  the  first  degree  independent  of  an  at- 
tempt to  rob.  Aside  from  the  confession,  tbe 
evidence  was  insufficient  to  sustain  the  charge 
of  murder  in  an  attempt  to  rob.  The  defend- 
ant testified  at  the  trial  that  the  confession  was 
untrue,  and  ^ave  testimony  that  he  had  noth- 
ing to  do  with  the  crime  and  knew  nothing 
about  it,  and  gave  testimony  tending  to  prove 
that  the  confession  had  not  been  fre^  or 
voluntarily  made  and  the  prosecution  offered 
testimony  tending  to  show  that  it  had  been 
so  made.  This  conflict  in  evidence  was  sub- 
mitted to  the  jury  with  instructions  not  chal- 
lenged here  and  the  alleged  confession  was  read 
in  evidence.  The  jury  were  instructed  "that 
under  the  evidence  and  tbe  information  in  this 
case  •  •  *  the  defendant  is  either  guilty  of 
murder  in  the  first  degree  or  he  is  not  guilty." 
It  is  held: 

Upon  the  charge  of  murder  in  the  first  degree, 
apart  from  the  allegation  of  an  attempt  to  rob, 
the  jury  should'  have  been  instructed  upon  the 
lesser  degrees  if  there  was  any  evidence  although 
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slight,   tending  to  show  any  lesser  offense  In- 
cluded in  the  principal  charge. 

[Ed.    Note.— For  other   cases,  see  Homicide, 
Cent.  Dig.  §i  642-647 ;  Dec.  Dig.  §  308.*] 
2.  Homicide   (|  808*)  —  Instbuctions  — Bvi- 

DKNCB. 

The  evidence,  apart  from  the  confession, 
was  Bui^cient  to  require  instructions  npon  the 
lesser  degrees. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  642-647;  Dec  Dig.  i  808.*] 

8.  Homicide  (|  308*)  —  Instbuctiows  —  Cow- 

VESSION. 

Upon  the  confession  alone  considered  as  an- 
«ntirety,  and  entirely  true,  instructions  u;ton 
the  lesser  degrees  were  unnecessary. 

[Ed.  Note.— For   other   cases,   see   Homicide, 
Cent  Dig.  §|  642-647;  Dec  Dig.  i  308.*] 
4.  Cbivinal  Law  (§  638*)— Evidkncb— Con- 

FBSSION— PBOBATITE    EFFECT. 

It  was  the  province  of  the  jury  to  beliere  or 
<disbelieve  all  or  any  part  of  the  evidence  of  the 
confession,  and  to  accept  as  proof  of  guilt,  or 
to  reject,  the  confession  or  any  part  of  it 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent  Dig.  f|  1227-1229;   Dec.   Dig.   { 

C.  Homicide  (f  840*)— Inbtbuction— Gbotjmd 

roB  Reversai.. 

The  instruction  complained  of  was  errone- 
ous, and  upon  all  the  testimony  the  error  ap- 
pears to  have  been  prejudicial  to  the  substan- 
tial rights  of  the  defendant 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  715-717.  720;  Dec.  Dig.  §  340.*] 

6.  Cbiminai.    Law    (|   825*)— Inbtbuctioh»— 

Waives  of  Ebbob. 

Upon  the  circumstances  stated  in  the  opin- 
ion, the  defendant  did  not  waive  the  error  by 
failing  to  ask"  for  further  instructions ;  the  at- 
tention of  the  court  having  been  directed  to 
the  matter  which  such  requests  would  have 
called  attention  to. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2005;  Dec  Dig.  |  825.*] 

Appeal  from  District  Conrt,  Sedgwick 
County. 

Guy  Curtis  was  convicted  of  murder  in  the 
first  degree,  and  appeals.  Reversed,  with' 
directions  to  grant  new  trial. 

Dale,  Amldon  &  Madaiene  and  Bmbacber 
ft  Conly,  all  of  Wichita,  for  appellant  J.  S. 
Dawson,  Atty.  Gen.,  and  George  McGlll,  of 
Wldilta,  for  the  State. 

BENSON,  J.  [1,2]  The  defendant  appeals 
from  a  conviction  of  murder  In  the  first  de- 
gree. The  principal  error  alleged  is  in  an 
Instruction  to  the  jury  that  the  verdict  must 
be  for  murder  in  the  first  degree  or  not 
guilty. 

The  information  in  one  count  charges  mur- 
der in  the  first  degree  by  willful,  deliberate, 
and  premeditated  shooting,  and  murder  com- 
mitted In  an  attempt  to  rob,  which  la  murder 
in  the  first  degree  whether  deliberate  and 
premeditated  or  not    The  statute  Is: 

"Ejvery  murder  which  shall  be  committed  by 
means  of  poison  or  by  lying  in  wait,  or  by  any 
kind  of  willful,  deliberate  and  premeditated  kill- 
ing, or  which  shall  be  committed  in  the  perpetra- 
tion of  an  attempt  to  perpetrate  any  arson, 
rape,  robbery,  burglary,  or  other  felony,  shall 
be  deemed  murder  in  the  first  degree."  Gen. 
Stat  1909,  i  2494. 


It  win  be  seen  that  murder  is  In  the  first 
degree  when  committed:  (a)  By  poison; 
(b)  by  lying  In  wait;  (c)  by  any  kind  of 
willful,  deliberate,  and  premeditated  killing; 
or  (d)  in  the  "i)erpetratlon  of  an  attempt  to 
perpetrate  any  robbery  •  *  *  or  other 
felony."  The  construction  of  the  phrase  in 
quotation  marks  suggests  a  possible  change 
In  .revision  or  compilation.  In  the  corre- 
sponding section  in  the  Compiled  Laws  of 
1862,  the  word  "or"  appears  in  place  of  "of," 
as  printed  in  the  General  Statutes  of  1868 
and  of  1909,  but  the  latter  omits  the  word 
"other"  between  "any"  and  "kind,"  found 
in  the  General  Statutes  of  1868.  These  mat- 
ters, however,  are  unimportant,  at  least  in 
the  present  inquiry. 

Counsel  for  the  state  say  in  their  brief 
that  the  Legislature  "has  seen  fit  to  make  a 
legal  presumption  •  •  •  that  a  homi- 
cide committed,  perhaps  unintentionally,  or 
accidentally,  or  unwittingly.  In  the  perpetra- 
tion of  an  attempt  to  perpetrate  a  robbery, 
shall  be  deemed,  that  Is  shall  be  considered 
or  regarded  as,  murder  in  the  first  degree." 
The  conclusion  thus  stated  Is  not  justified. 
The  statute  reads  "every  murder,"  not  "every 
homicide,"  and  malice  aforethought  Is  es- 
sential to  murder  In  either  degree.  Craft 
V.  State  of  Kansas,  3  Kan.  450,  482;  State 
V.  Ireland,  72  Kan.  265,  83  Pac.  1036.  While 
murder  committed  In  an  attempt  to  rob  Is 
deemed  murder  in  the  first  degree,  the  gen- 
eral charge  of  diurder  in  the  first  degree  not 
alleging  an  attempt  to  rob  Includes  murder 
in  the  second  degree  and  manslaughter.  In 
a  case  where  the  general  charge  is  made,  the 
court  Is  required  to  Instruct  the  jury  con- 
cerning every  lesser  degree  to  which  the  evi- 
dence applies,  and  evidence  includes  all  rea- 
sonable Inferences  from  direct  testimony. 
Brown,  Adm'r,  v.  A.,  T.  ft  S.  F.  R.  Co.,  31 
Kan.  1,  1  Pac.  605;  State  v.  Demmlng,  79 
Kan.  526,  100  Pac.  286.  But  where  the  evi- 
dence shows  beyond  question  that  a  defend- 
ant is  either  guilty  of  murder  in  the  first 
degree  or  innocent,  it  is  unnecessary  upon 
the  general  charge  of  murder  In  the  first  de- 
gree to  instruct  the  Jury  upon  any  other  de- 
gree. It  follows  that  the  sufficiency  of  the 
instruction  complained  of  must  be  determin- 
ed by  the  evidence.  -  If,  however,  there  Is 
even  slight  evidence  tending  to  prove  a  less- 
er degree,  an  instruction  is  erroneous  which 
restricts  the  jury  from  finding  a  verdict  ac- 
cordingly. State  V.  Patterson,  52  Kan.  335, 
34  Pac.  784;  State  v.  Bufflngton,  66  Kan. 
706,  72  Pac  213;  State  ▼.  Moore,  67  Kan. 
620,  73  Pac  906;  State  ▼.  Clark,  69  Kan. 
576,  77  Pac  287;  State  v.  McAnarney,  70 
Kan.  679,  685,  79  Pac  137 ;  State  v.  Newton, 
74  Kan.  661,  87  Pac.   757. 

The  principal  evidence  of  the  prosecution 
consisted  of  a  previous  confession  of  the  de- 
fendant, which  he  repudiated  at  the  trial, 
and  the  testimony  of  an  eyewitness. 

The  defendant  has  been  a  resident  of  Wlch- 
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ita  since  1910.  On  tbe  25th  day  of  Febrnary, 
1911,  he  was  living  there  with  his  father. 
He  was  then  18  years  of  age.  Burton  M. 
Reed  was  killed  on  the  evening  of  that  day 
while  walking  with  his  little  daughter  on  a 
street  In  Wichita.  On  October  20th  of  that 
year  the  defendant  returned  from  Oklahoma, 
where  be  had  worked  as  a  farm  hand  since 
the  preceding  August  Soon  after  his  return 
he  was  suspected  of  having  some  complicity 
in  killing  Reed,  and,  being  so  accused,  he 
stated  that  Benton  Houston  had  killed  him; 
that  he  heard  the  shot  and  saw  Houston 
running  away  with  a  smoking  gun  In  his 
hand.  The  testimony  of  the  defendant  given 
on  the  trial  In  this  case  tended  to  show  that 
these  statements  were  not  voluntary  and  free, 
bnt  were  made  through  fear  and  to  avoid 
arrest  On  the  other  hand,  the  testimony 
of  the  state  tended  to  prove  that  his  declara- 
tions were  voluntary  and  not  made  under  re- 
straint, compulsion,  or  fear.  The  defendant 
was  discharged  without  trlaL  Houston  was 
also  arrested  for  the  crime  but  discharged 
at  the  preliminary  examination,  when  the 
defendant  was  Immediately  rearrested  and 
placed  in  Jail.  While  there.  In  the  presence 
of  the  chief  of  police,  the  county  attorney, 
a  stenographer,  and  one,  perhaps  two,  other 
persons,  a  confession  was  made,  taken  down 
in  shorthand,  and  transcribed  as  follows: 
"Houston  came  up  to  my  room,  on  Saturday 
some  time,  I  think  it  was,  and  wanted  to  go 
out  and  get  some  money  some  way,  and  I  asked 
him  how  be  wanted  to  get  it,  and  be  said  he 
wanted  to  stick  somebody  up  and  wanted  to 
know  if  I  would  go  with  him,  and  I  asked  bim 
when,  and  he  said  we  bad  better  go  right  now. 
He  came  to  my  house  some  time  that  evening, 
and  we  went  up  to  Schnoor's  Cigar  Store,  and 
played  a  game  or  two  of  pool  there.  From 
there  we  went  up  North  Topeka  eight  or  ten 
blocks,  and  didn't  see  any  one,  and  we  came 
back  down  Main  street  to  the  Phister  Pool 
Hall.  We  stayed  in  there  until  about  11  o'clock, 
somewhere  near  there,  and  we  went  up  to 
Topeka  avenue  and  went  south  to  the  second 
block  on  the  south  comer,  and  he  looked  and 
seen  this  couple  across  the  street,  and  wanted 
to  know  if  we  could  get  tbem,  and  I  told  him  it 
didn't  make  any  difference  to  me,  and  they 
were  on  the  east  side  of  the  street,  and  we  were 
on  the  west,  and  we  got  ahead  of  them  and 
came  across  the  street  where  that  building  was 
going  up,  and  we  got  in  behind  that  toolhouse, 
and  be  handed  me  his  gun  and  wanted  me  to 
hold  tbe  gun  while  he  got  the  money.  I  told 
bim  that  1  wouldn't  do  itj  and  I  gave  his  gun 
back  to  him,  and  he  said  he  would,  and  I 
started  around  the  toolhouse  and  got  possibly 
nearly  around  it  and  I  heard  this  shot  fired, 
and  be  came  around  tbe  toolhouse  and  went  up 
the  street.  When  I  seen  him  run,  I  ran  too.  I 
went  to  the  next  corner  north,  and  be  turned 
and  got  on  tbe  sidewalk,  and  I  went  np  the 
street  and  caught  up  with  bim  in  tbe  next 
.  block  on  Emporia  avenue,  and  we  walked  on 
np  to  my  room  at  331  South  Emporia.  We 
stayed  in  there  and  talked- about  10  or  16  min- 
utes, and  he  wanted  to  leave  his  gun  there  with 
me  that  night,  and  I  took  bis  gun  and  put  it 
away,  and  ne  went  on  home  to  tbe  Hamilton 
Hotel.  He  came  up  to  831  South  Emporia  the 
next  morning  and  wanted  to  borrow  $5  on  his 
gun  and  watch,  and  I  said,  'All  right,'  and  he 
said  he  would  have  the  money  in  about  a  week. 
The  next  Thursday  I  went  to  tbe  Hamilton  Ho- 


tel and  asked  for  him,  and  they  said  he  bad 
left  town.     That's  about  all  there  is  to  it" 

Answering  qnestions  of  the  county  attor- 
ney, the  defendant  said  that  the  statements 
he  had  given  previous  to  the  first  arrest  weri> 
Untrue.  He  made  some  other  answers  In 
harmony  with  and  perhaps  emphasizing  the 
confession  above  recited,  but  these  answers 
are  not  deemed  material  to  the  present  In- 
quiry. 

The  daughter  of  the  victim,  a  girl  ten 
years  old  when  the  shooting  occurred,  who 
w&s  with  her  father  at  the  time,  testified: 

"We  started  to  walk  home  after  10  o'clock  on 
South  Topeka  street,  and  got  to  about  the  tenth 
block,  near  Gilbert  street.  No  one  was  with 
my  father  bnt  myself.  We  walked  on  the  east 
side  of  the  street  and  passed  no  one  going  down 
Topeka  avenue  to  Gilbert  street,  and  no  one 
passed  us.  Going  north  Gilbert  street  runs 
across  Topeka  avenue  east  and  west  The 
Grace  M.  E.  Church  and  tbe  toolhonse  were  on 
the  corner  of  Topeka  and  Gilbert  streets  on  the 
side  that  we  were  walking;  The  church  was 
being  constructed,  and  tbe  building  in  which 
they  keep  their  tools  is  just  a  little  toolhouse. 
They  were  on  the  north  side  of  Gilbert  street 
and  east  of  Topeka  avenue.  A  sidewalk  runs 
between  the  church  building  and  tbe  toolhonse. 
The  toolhouse  stood  on  the  parking  between  the 
street  and  the  sidewalk.  My  father  was  walk- 
ing on  the  inside,  next  to  the  church,  and  I 
was  walking  on  the  outside.  If  any  one  liad 
turned  around  us  next  to  the  street  as  we 
walked  in  that  block  I  would  have  noticed  them. 
We  did  not  meet  any  one.  As  we  arrived  near 
tbe  corner  of  Topeka  and  Gilbert  streets,  where 
the  toolhouse  was,  a  man  stepped  out  from  the 
south  end  of  the  toolhouse,  said  a  few  words, 
and  shot  I  don't  know  what  he  said.  We  were 
almost  to  the  south  end  of  the  toolhouse  at  the 
time  tbe  man  stepped  out  I  noticed  the  gun 
that  he  bad.  It  looked  to  me  like  a  new  one — 
shiny.  It  was  a  short  pistol.  I  didn't  notice 
bow  he  held  it  Tbe  first  I  noticed  it  was  when 
it  was  fired  and  it  was  pointed  at  my  Papa. 
Papa  was  north  a  little  bit  of  the  man  who  fired 
the  shot,  and  I  was  still  standing  on  the  west 
side  of  Papa  when  the  shot  was  fired.  After 
the  shot  was  fired,  Papa  moaned  and  fell  over 
onto  his  face.  The  man  who  fired  the  shot 
ran  around  the  soutb  end  and  on  the  west  side 
of  the  toolhouse  and  north  on  Topeka  avenue 
just  as  far  as  I  could  see  him.  I  couldn't  tell 
whether  or  not  he  came  back  from  the  street 
to  the  sidewalk,  but  could  hear  him  running 
just  a  few  steps.  He  turned  and  ran  just  as 
soon  as  be  fired  the  shot.    ***** 

At  the  trial  the  defendant  testified  that  his 
confession  was  untme,  that  he  knew  nothing 
of  the  shooting  of  Reed  and  had  nothing  to 
do  with  it.  Without  giving  the  language  or 
details,  it  Is  sufficient  for  the  present  pur- 
pose to  say  that  he  also  gave  testimony  tend- 
ing to  prove  that  the  confession  was  obtained 
by  unfair  means,  while  tbe  evidence  offered 
by  the  state  tended  to  prove  that  it  was  made 
freely  and  voluntarily.  Upon  this  conflict- 
ing evidence  which  we  need  not  discuss,  the 
confession  was  admitted  in  evidence  and  sub- 
mitted to  the  jury  npon  Instructions  which 
will  be  referred  to  again.  Their  sufficiency, 
however.  Is  not  challenged  In  the  argument 

It  will  be  noticed  that  in  the  testimony  of 
the  only  person  who  witnessed  tbe  tragedy 
there  Is  nothing  tending  .to  prove  a  robbery  or 
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attempt  to  rob,  but  only  tbe  fact  fbat  the 
fatal  shot  was  fired  immediately  foUfltwlng 
a  few  words  which  were  not-  understood  by 
the  witness.  If  this  <7ere  the  only  erldence 
offered  in  snpport  of  the  charge  of  murder  in 
an  attempt  to  rob,  that  particular  charge 
could  not  be  sustained;  it  must  therefore 
stand  or  fall  upon  the  evidence  of  the  con- 
fession. On  the  charge  of  murder  in  the  first 
degree,  independent  of  any  attempt  to  rob, 
the  degree  of  crime  could  not  be  determined 
by  the  court,  but  should  be  left  to  the  jary, 
under'  the  statute  and  all  the  decisions  of 
this  court  upon  the  subject.  The  only  theory 
upon  which  the  instruction  that  the  defend- 
ant must  be  couTlcted  of  murder  in  the  first 
degree,  or  acquitted,  could  be  based,  is  that 
the  crime  was  committed  in  an  attempt  to 
rob,  the  proof  of  which  rests  entirely  upon 
the  evidence  of  a  confession.  This  confes- 
sion, it  must  be  remembered,  was  not  made 
to  the  court  or  Jury,  but  was  related  by  wit- 
nesses as  statements  they  had  heard  him 
make. 

[3-t]  If  the  Jury  were  twund  to  believe 
the  evidence  of  the  confession  in  its  entirety, 
or  reject  it  altogether,  the  instruction  would 
be  easily  sustained ;  but  they  were  not.  It 
is  elementary  that  Jurors  are  exclusive  Judg- 
es of  facts  whether  established  by  evidence 
of  a  confession  or  otherwise.  It  might  be 
said  that  there  is  no  good  reason  for  accept- 
ing a  part  of  the  confession  as  true  and  reject- 
ing another  part,  but  that  was  for  the  Jury 
to  determine.  It  frequently  happens  that 
the  statement  of  a  witness,  although  relating 
only  to  a  single  matter,  ia  believed  in  part 
and  disbelieved  in  part  for  reasons  Inherent 
In  tbe  narration  or  appearing  in  collateral 
circumstances;  some  of  the  testimony  being 
given  ready  credence,  and  some  as  readily 
rejected.  It  is  the  right  of  the  Jury  to  be- 
lieve or  disbelieve  a  witness  in  whole  or  in 
part  Not  only  is  the  weight  of  the  testi- 
mony of  any  witness  for  the  Jury,  as  they 
are  usually  told  in  the  instructions,  but  the 
weight  of  every  part  is  equally  for  their  de- 
termination. It  seems  unnecessary  to  cite 
authorities  on  this  proposition,  but  they  are 
close  at  hand.  In  State  v.  Kittle,  70  Kan. 
241,  78  Pac.  407,  after  referring  to  the  duty 
to  instruct  on  Inferior  degrees,  it  was  said: 

"In  behalf  of  the  state  it  is  argued  that  the 
defendant's  own  version  of  the  affair  was  ei- 
ther true  or  false ;  that  if  it  was  true  he  was 
innocent  of  all  offense  and  should  have  been  ac- 
quitted, while  if  it  was  false  be  was  guilty  to 
tbe  full  extent  of  the  accusation  against  him. 
The  fallacy  of  this  argument  lies  in  the  assump- 
tion that  the  defendant's  narrative  must  be 
accepted  as  either  wholly  false  or  wholly  true ; 
whereas,  in  fact,  it  may  have  been  a  combina- 
tion of  truth  and  falsehood." 

The  same  principle  was  applied  in  State  v. 
Jackett,  81  Kan.  168,  171,  105  Pac.  689,  19 
Ann.  Cas.  118,  where  it  was  stated  that  the 
Jury  were  not  bound  to  treat  the  defendant's 
testimony  as  wholly  false  or  wholly  true,  for 
it  In  fact  might  be  partly  false  and  partly 
true.    This  is  equally  true  of  a  confession. 


There  1b  another  aspect  of  the  case  which 
should  be  considered.  The  Jury  were  war- 
ranted upon  the  Instruction  of  the  court  in 
rejecting  the  confession  altogether.  They 
were  told: 

"It  is  for  yon  to  determine  for  yourselves ' 
whether  the  alleged  confession  of  tbe  defendant 
wag  made  freely  and  voluntarily,  without  any 
influence  of  liope  or  fear.  If  so,  you  may  con- 
sider it,  If  not,  it  is  no  evidence.  Any  menae? 
or  threat,  or  any  hope  engendered  or  encouraged 
that  tbe  prisoner's  case  will  be  lightened  or 
more  favorably  dealt  with  if  he  will  confess, 
is  enough  to  exclude  the  confession,  thereby 
superinduced,  from   your  consideration." 

The  Jury  may  have  so  excluded  the  con- 
fession, and  based  their  verdict  on  the  testi- 
mony of  the  eyewitness  and  the  talk  of  the 
defendant  which  led  to  bis  first  arrest  given 
in  evidence  on  this  trial  In  which  no  refer- 
ence was  made  to  any  robbery  or  contem- 
plated robbery.  To  meet  such  possible  find- 
ing of  the  Jury,  instructions  might  have  been 
given  to  the  effect  that  a  murder  committed 
in  an  attempt  to  rob  was  murder  in  the  first 
degree;  but,  in  the  absence  of  such  an  at- 
tempt, the  Jury  should  determine  the  degree, 
appropriate  instructions  being  also  given  de- 
fining such  degree.  This  phase  of  the  case, 
possible  under  the  evidence,  was  excluded 
from  the  consideration  of  tbe  Jury  by  the 
instruction  complained  of. 

[t]  It  is  suggested  In  behalf  of  the  state 
that  the  failure  of  the  defendant  to  request 
instructions  upon  the  inferior  degrees  waived 
any  error  in  the  instruction  objected  to.  In 
deciding  this  question  of  waiver  the  language 
of  the  instruction  should  be  considered.  It 
was: 

"That  under  the  evidence  and  tbe  information 
in  this  case  •  •  *  the  defendant  is  either 
guilty  of  murder  in  tbe  first  degree  or  he  is  not 
guilty,  and  you  should  return  the  verdict  either 
that  be  ia  guilty  of  murder  in  the  first  degree 
as  charged  and  set  forth  in  the  information  or 
that  he  ia  not  guilty ;  but  whether  he  is  suilty 
or  not  is  for  you  to  determine  from  the  evidence 
and  the  instructions  given  you  in  this  case." 

It  will  be  seen  that  this  was  not  merely  an 
instruction  upon  the  constituent  elements  of 
murder  in  tbe  first  degree,  omitting  mention 
of  other  degrees.  If  that  had  been  the  case, 
the  contention  that  a  request  should  have 
been  made  for  instructions  upon  other  de- 
grees would  have  more  weight.  The  Jury 
were  told  tliat  the  defendant  was  guilty  in 
that  degree  or  not  guilty  at  all.  Thus  the 
attention  of  the  court  was  already  directed 
to  the  very  matter,  which  requests  for  in- 
structions upon  other  degrees  would  have 
called  attention  to.  The  discussion  of  this 
matter  with  a  review  of  previous  decisions 
in  State  v.  Winters,  81  Kan.  414.  105  Pac. 
516,  sufficiently  shows  the  views  of  the  court 
upon  tbe  question  of  waiver.  It  was  there 
said'. 

"From  all  the  decisions  noted  it  may  be  con- 
cluded that  the  statute  means  what  it  says  and 
should  be  followed,  but  that  a  duty  rpsts  on 
counsel  for  the  defendant  to  aid  and  not  to  am- 
bush the  court,  and  consequently  instructions 
should  be  requested  covering  all  lesser  degrees 
or  lesser  crimes  involved  in   the  main   charge 
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'Which  the  defendant  desires  to  be  considered. 
A  request  snfficient  to  direct  the  mind  of  the 
court  to  the  subject  is  enough.  Good  instruc- 
tions need  not  be  oTered,  or  a  good  theory  for 
them  formulated ;  and  the  evidence  itself  may 
point  so  plainly  to  the  necessity  for  such  in- 
structions that  no  request  is  necessary." 

A  request  for  instructions  upon  the  lesser 
degrees,  which  the  court  by  this  instruction 
held  not  applicable,  would  only  direct  at- 
tention again  to  a  matter  considered  and  act- 
«d  upon.    There  was  no  ambush. 

It  is  concluded  tbat  the  district  court  erred 
in  giving  the  instruction  complained  of,  and 
tbat  the  error  was  prejudicial  to  the  sub- 
stantial rights  of  the  defendant.  Having  so 
'Concluded,  It  is  not  necessary  to  consider 
other  assignments  of  error  which  Involve 
matters  not  likely  to  arise  upon  another  trial. 

The  Judgment  Is  reversed,  with  directions 
to  grant  a  new  trlaL  All  the  Justices  con- 
curring. 

<IM  Kan.  22) 
SAPPENFIELD  v.  NATIONAL  ZINC  CO. 
(No.  19171.) 

(Supreme  Court  of  Kansas.     Jan.  9,  ldl5.) 

(Syllabut  by  the  Court.) 

1.  Neouobnce  (S  119*)— Pebsonai.  Injubikb 
—Pleading  and  Pboof. 

In  a  personal  injury  action  it  is  not  error 
to  allow  the  plaintiff  to  introduce  evidence  that 
he  was  injured  by  reason  of  the  defendant's 
want  of  care  specifically  set  out  in  the  petition, 
concurring  with  a  condition  not  there  referred 
to>  where  be  does  not  rely  on  such  condition  as 
constituting  taegligeuce. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  U  200-216;   Dec.  Dig.  i  119.»] 

2.  Appeai,  and  Ebrob  ((  1053*)— Habmi.ess 
Error— Evidence. 

Error  in  the  admission  of  evidence  in  sup- 
port of  a  particular  allegation  of  negligence  is 
ordinarily  cured  by  the  withdrawal  of  such  al- 
legation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  417&-4184;  Dec.  Dig.  { 
1053.*] 

3.  Master  and  Servant  (5  270*)- Injury  to 
Servant— Safett  Device— Evidence. 

Whether  or  not  it  would  otherwise  have 
been  competent  to  show  that  the  safety  device, 
the  want  of  which  was  relied  on  as  constituting 
negligence,  was  used  in  another  part  of  the  de- 
fendant's plant,  evidence  to  tbat  effect  was  ren- 
dered admissible  by  testimony  that  upon  com- 
plaint having  been  made  by  the  plaintiff  a  prom- 
ise had  t>een  given  to  him  that  the  same  device 
in  use  elsewhere  should  be  provided  at  the  place 
where  be  was  afterwards  hurt. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  C!ent  Dig.  |i  913-927,  932 ;  De&  Dig. 
i  270.*] 

4.  Master  and  Servant  ({  221*)— Injtdbt  to 
Sebvani^^afb  Place  to  Work- Promise 
to  Repair. 

Where  an  employ^  complains  of  a  condition 
affecting  the  safety  of  his  place  of  work,  and  is 
promised  a  change  in  tbat  regard,  such  com- 
plaint and  promise  have  the  same  effect  upon 
the  employer's  liability  for  a  subsequent  inju- 
ry, whether  the  condition  complained  of  resulted 
from  an  appliance  being  out  or  order,  or  from  its 
want  of  fitness  to  meet  the  needs  of  the  situa- 
tion ;    the  important  consideration  being  wheth- 


er the  condition  was  such  tbat  its  continuance 
was  inconsistent  with  the  exercise  of  ordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  63S-S40,  642-645;  Dec. 
Dig.  {  ^1.*] 

(Additional  Syllabut  by  Editorial  Btaff.) 

6.  Master  and  Servant  (g  221*}  —  Asstrup- 
TioN  or  Risk— Promise  to  Rki\aib — "De- 
fect." 

The  word  "defect,"  as  applied  to  a  master's 

liability  for  injuries  to  a  servant  resnlting  from 

failure  to  remedy  a  defect  on  complaint  by  the 

servant,  means  any  condition  inconsistent  with 

ordinary  care. 
[F^d.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {{  638-640,  642-645 ;    Dec. 

Dig.  §221.* 
For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  Defect] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Daniel  O.  Sappenfleld  against 
the  National  Zinc  (Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Sherman  &  Lendon,  of  Kansas  City,  Mo., 
for  appellant  Bird  &  Pope,  of  Kansas  City, 
Mo.,  and  Angevlne,  Cubbison  &  Holt,  ot  Kan- 
sas City,  Kan.,  for  appellee. 

MASON,  J.  Daniel  G.  Sappenfleld  recover 
ed  a  judgment  against  the  National  Zinc 
Company  for  injuries  received  wlille  In  Its 
employ,  and  It  appeals.  It  was  a  part  of  the 
plalntiCTs  duty  to  attend  to  a  furnace  12  feet 
long,  7  feet  wide  and  12  to  15  feet  high,  In  the 
top  of  which  were  several  openings,  a  foot 
and  a  half  square,  ordinarily  closed  with 
Iron  covers,  but  opened  for  the  purpose  of 
feeding  coal  and  slack.  As  the  coal  burned, 
a  crust  would  form,  and  before  fresh  fuel  was 
introduced  It  was  necessary  to  break  this  up 
by  prodding  It  with  an  iron  bar  10  or  12  feet 
long,  introduced  through  one  of  the  holes 
referred  to.  The  plalntlCT  was  injured  while 
poking  the  fire  in  this  manner.  He  had  Just 
started  to  poke  it  when  a  flame  burst  oat 
through  the  opening  to  the  height  of  10  or  15 
feet,  burning  him  severely.  The  conduct  of 
the  defendant  which  is  relied  upon  as  con- 
stituting negligence  was  the  omission  to 
provide  small  holes,  little  larger  In  diameter 
than  the  iron  bar  referred  to,  through  which 
it  might  be  Inserted,  thus  preventing  the  es- 
cape of  flames  while  the  fire  was  being  poked, 
a  device  employed  upon  another  of  the  de- 
fendant's furnaces. 

[1]  Witnesses  for  the  plaintiff  were  per- 
mitted to  testify  that  both  furnaces  were 
equipped  with  "safeties,"  that  Is  with  valves 
at  the  bottom  that  were  supposed  to  open  as 
the  coal  fell,  and  so  relieve  the  pressure: 
that  at  the  time  of  the  injury  these  valves 
on  the  furnace  where  the  plalntlCT  was  hurt 
were  In  poor  condition  and  were  not  work- 
ing ;  and  that  if  they  had  been  In  proper  con- 
dition the  flame  would  have  gone  out  at  the 
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bottom  Instead  of  at  the  top.  The  defendant 
complains  of  the  admission  of  this  evidence 
on  the  ground  that  it  amounted  to  charging 
it  with  a  form  of  negligence  that  was  not 
alleged  in  the  petition.  We  do  not  regard  the 
complainf  as  well  founded.  It  was  compe- 
tent for  the  plaintiff  to  try  to  show  Just  how 
the  injury  was  occasioned.  It  may  have 
been  due  to  the  concurrence  of  two  causes, 
only  one  of  which  was  the  result  of  the  de- 
fendant's want  of  care;  this  being  a  sufi9- 
cient  basis  for  liability.  20  Cyc.  496.  If  it 
was  due  to  two  concurring  causes,  the  stop- 
ping of  the  valves  and  the  want  of  small  poke 
holes,  no  prejudice  results  to  the  defendant 
from  the  plaintUf  electing  to  exculpate  it 
from  all  blame  for  the  former,  and  to  rest 
his  case  upon  the  claim  that  the  latter  was 
culpable.  Counsel  for  the  plalntlS  distinctly 
stated  that  the  condition  of  the  valves  was 
not  relied  on  as  a  ground  of  negligence.  For 
the  same  reasons  the  trial  court  was  Justified 
in  refusing  an  Instruction  that  the  Jury 
should  disregard  all  the  evidence  concerning 
the  "safeties."  If  the  request  bad  been  to 
instruct  them  that  no  recovery  could  be  bas- 
ed on  the  condition  of  the  valves  as  a  ground 
of  negligence,  it  would  doubtless  have  been 
given. 

[2]  The  petition  as  originally  drawn  alleg- 
ed that  the  defendant  was  negligent  in  not 
providing  a  larger  platform  for  the  plaintiff 
to  stand  on  while  poking  the  fire.  .  One  of  the 
plalnttfTs  witnesses  was  asked  whether  the 
platform  was  large  enough  to  give  a  man 
room  to  get  out  of  the  way  of  the  heat  The 
defendant  objected  to  the  question  as  calling 
for  a  conclusion.  The  objection  was  overrul- 
ed and  a  negative  answer  was  returned.  The 
ruling  is  now  complained  o^  on  the  ground 
that  the  width  of  the  platforp  had  nothing 
to  do  with  the  accident  At  the  conclusion 
of  the  evidence  the  allegations  of  negligence 
with  respect  to  the  size  of  the  platform  were 
stricken  out  on  motion  of  the  plaintiff.  This 
was  a  withdrawal  of  the  claim  of  negligence 
in  that  regard,  and  rendered  the  ruling  non- 
prejudicial.- 

[3]  Objection  is  also  made  to  the  evidence 
that  the  other  furnace  referred  to  was  equip- 
ped with  small  poke  holes.  It  has  been  said 
that: 

''Evidence  that  some  other  kind  of  instrumen- 
tality wonld  have  been  safer  and  better  than 
that  which  caused  the  injury  should  be  exclud- 
ed." 3  Labatt's  Master  &  Servant  (2d  £d.)  { 
931,  p.  2506. 

But  there  seems  to  be  a  conflict  of  author- 
ity on  this  point  8  Encycl.  of  Evidence,  938. 
'Xhe  fact  that  an  appliance  by  which  an  em- 
ploy6  is  injured  is  not  so  safe  as  one  used 
elsewhere  does  not  constitute  negligence,  but 
It  does  not  follow  that  it  is  not  in  some  cir- 
cumstances a  fair  matter  to  be  taken  into 
consideration  in  determining  the  existence  of 
negligence.  It  does  not  establish,  and  may 
not  tend  to  establish,  any  standard  to  which 
the  employer  is  bound  to  conform;    but  it 


may  sometimes  throw  light  on  the  feasibility 
of  providing  a  higher  degree  of  protection. 
Here,  however,  the  evidence  was  rendered 
competent  upon  another  ground.  Evidence 
was  introduced  tending  to  show  that  the 
plaintiff  had  complained  of  the  want  of  prop- 
er poke  holes,  and  had  been  promised  that 
they  should  be  provided.  The  testimony  of 
one  witness  Is  thus  stated  in  the  abstract: 

"He  heard  Sappenfield  make  complaint  to 
Moore  (the  foreman]  about  the  same  time  that 
he.  made  a  complaint  which  was  four  or  five 
days  before  Sappenfield  was  burned.  The  re- 
marks made  to  Mr.  Moore  were  that  he  would 
like  to  have  the  poke  boles  in  the  top  of  No.  2 
[the  furnace  where  the  injury  occurred]  like 
they  were  on  No.  1  [the  other  furnace] ;  didn't 
see  why  they  didn't  have  them  that  way,  and 
heard  Moore  say  he  thought  so  himself,  and 
would  try  and  have  them  put  there,  and  heard 
him  say  that  to  Sappenfield." 

In  view  of  this  evidence,  which  bad  a  man- 
ifest bearing  on  the  question  of  assumption  of 
risk,  it  was  competent  to  show  the  character 
of  the  poke  holes  on  the  other  furnace.  In 
order  that  what  had  been  said  concerning 
them  might  t>e  fully  understood. 

[4,  S]  The  defendant  maintains  that  there 
was  no  evidence  of  negligence  on  its  part 
Whether  ordinary  care  required  small  poke 
boles  to  be  provided  was  a  fair  question  for 
the  Jury.  The  defense  of  assumption  of  risk 
was  relied  on,  but  is  met  by  the  evidence  of 
a  complaint  of  the  existing  condition  and  a 
promise  to  remedy  It  The  defendant  as- 
serts that  the  complalnt-and-promlse  princi- 
ple applies  only  where  an  old  appliance  is  out 
of  repair  and  requires  restoration,  not  where 
a  new  kind  of  appliance  is  demanded.  Such 
is  not  the  rule.  It  has  been  said  that  unless 
the  condition  complained  of  (whether  due  to 
an  appliance  being  out  of  order,  or  to  its 
not  being  adapted  to  meet  the  needs  of  the 
situation)  is  such  as  to  sustain  a  charge  of 
negligence,  the  failure  of  the  employer  to 
keep  a  promise  to  improve  it  will  not  render 
him  -liable  for  an  injury  which  would  have 
been  prevented  by  such  improvement ;  in  oth- 
er words,  that  the  condition  complained  of, 
in  order  that  the  promise  may  affect  the  em- 
ployer's liability,  must  amount  to  a  "defect,*' 
but  that  word  in  this  connection  applies  to 
any  condition  which  is  inconsistent  with  the 
exercise  of  ordinary  care.  The  contention 
is  also  made  that  the  conversation  narrated 
by  the  plaintiff's  witnesses  did  not  show  a 
promise  to  remedy  the  defect  complained  of. 
Whether  what  was  said  was  fairly  to  be  In- 
terpreted as  a  promise  made  under  such  cir- 
cumstances as  to  relieve  the  plaintiff  from 
carrying  his  own  risk  was  a  question  for  the 
Jury.  Anders  v.  Railway  Co.,  91  Kan.  378, 
137  Pac.  966.  The  defense  of  contributory 
negligence  is  relied  on,  but  this  also  presents 
an  Issue  of  fact  which  is  concluded  by  the 
verdict  and  Judgment 

An  Instruction  concerning  contributory  neg- 
ligence, poins;  sompwhnt  into  di'tnil.  was  re- 
fused ;  but  its  substance  was  sufficiently  oot> 
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ered  In  tbe  general  charge.    The  language  of  | 
the  Instructions  given  on  the  subject  Is  criti- 
cized, but  we  think  when  read  as  a  whole 
they  sufficiently  advised  the  Jury  as  to  the 
law  of  the  case. 

Complaint  is  made  that  the  amount  of  the 
▼erdlct — 51,500 — is  excessive.  There  was  evi- 
dence of  pain  and  permanent  Injury,  and  we 
cannot  say  that  the  verdict  Is  without  sup- 
port 

The  judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 

(St  Kan.  67) 

.  FBEKB  V.  MISSOURI,  K.  A  T.  ET.  OO.t 

(No.  19193.) 
(Supreme   Court   of   Kansas.     Jan.   9,   1916.) 

(8uUaJ>u»  by  the  Court.) 

1.  Appeal  and  Ebbob  ({  193*)— Objection 
Bklow— Necessity— Pleading. 

An  action  which  should  have  been  brought 
under  the  workmen's  compensation  act  (chapter 
£18,  Laws  of  1911,  as  amended  by  chapter  218, 
Laws  of  1913)  was  brought  and  tried  as  one 
arising  under  the  act  relating  to  mines  (Gen. 
fitat.  1909,  i  4992).  No  suggestion  was  made 
by  the  defendant  that  either  party  had  filed  its 
nonacceptance  of  the  provisions  of  the  compen- 
sation act,  and  the  pleadings  and  instructions 
were  in  accordance  with  an  act  brought  under 
the  mining  statute;  no  request  being  made  for 
different  instructions.  Held,  that  the  defendant 
cannot  be  beard  to  complain  for  the  first  time 
in  this  court  on  appeal  that  the  petition  con- 
tained no  allegation  that  either  party  had  elect- 
ed not  to  accept  under  the  terms  of  the  com- 
pensation act 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1226-1238,  1240;  Dec. 
Dig.  i  193.*] 

2.  Appbal  and  Fbbob  (J  1005*)— Damages 
(I  163*)— Recoveby  fob  Pebicanent  Injdby 
— Pboof. 

Permanent  Injury  is  to  be  proved  like  any 
other  issuable  matter;  and  when  there  is  com- 
petent testimony  showing,  or  fairly  tending  to 
show,  its  existence,  and  the  jury  have  found 
that  the  plaintiff  was  permanently  injured, 
and  the  verdict  has  been  approved  by  the  trial 
court,  the  judgment  will  not  be  disturoed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  J  3860-3876,  3948-3950; 
Dec.  Dig.  §  1005;*  Damages,  Ont  Dig.  ti  454- 
459;   Dec.  Dig.  {  163.*]  "  " 

Appeal  from  District  Court,  (Cherokee 
CJounty. 

Action  by  Jules  Frere  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  judgment  for  plalntlfC,  defendant  ap- 
peals.   Affirmed. 

W.  W.  Brown  and  James  W.  Reld,  both  of 
Parsons,  and  Al.  F.  Williams,  of  Columbus, 
for  appellant  McNeill,  Stephens  A  McNeill, 
of  Columbus,  for  appellee. 

WEST,  J.  June  26,  1913,  plalntUT  filed  his 
petition  charging  that  on  April  19,  1913,  he 
was  burned  while  worldng  In  a  coal  shaft 
In  one  of  defendant's  mines  by  an  explosion 
of  gas.  It  was  charged  that  the  defendant 
knew  or  should  have  known  that  gas  was 
generating  in  the  mine,  and  that  explosions 


were  liable  to  occur;  that  the  defraidant  un- 
lawfully and  negligently  failed  to  have  the 
working  places  therein  examined  or  prop- 
erly Inspected.  The  answer  consisted  of  a 
general  denial  and  an  allegation  that  what- 
ever Injury  occurred  was  due  solely  to  the 
plalntlfrB  carelessness  and  failure  to  comply 
with  the  orders  and  instructions  of  the  mine 
foreman;  further  that  he  knew  the  exact 
condition;  that  he  assumed  the  hazards; 
and  that  the  coal  produced  by  the  mine  was 
used  lo  interstate  commerce.  The  jury  re- 
turned a  verdict  in  favor  of  the  plalntUI  for 
|1,000,  $410  of  which  were  for  permanent 
injuries,  as  shown  by  the  special  findings. 
The  instructions  were  strictly  in  line  with 
an.  action  under  the  statute  for  failure  to 
comply  with  the  provisions  governing'  the 
operation  of  mines;  the  jury  being  expressly 
told  that  the  laws  of  this  state  require  the 
operator  of  a  coal  mine  to  appoint  a  com- 
petent fire  boss,  whose,  duty  it  is  to  carefully 
examine  and  Inspect  every  working  place 
and  opening  in  such  mines  and  to  notify  the 
employes  of  the  existence  of  fire  damp  or 
gas,  and  that  a  willful  failure  to  comply  vrlth 
these  provisions  or  any  violation  of  them, 
which  was  the  approximate  cause  of  the  in- 
jury, would  make  the  defendant  liable.  The 
defendant  appeals  and  insists  that  the  peti- 
tion contained  no  allegation  that  either  par- 
ty had  elected  not  to  accept  under  the  terms 
of  the  compensation  act,  and  that  there  was 
no  evidence  to  sustain  a  recovery  for  per- 
manent injuries. 

[1]  Under  section  7,  a  216,  Laws  of  1913, 
all  employers  entitled  to  come  within  the 
provisions  of  the  act  shall  be  presumed  to 
have  done  so,  unless  they  file  with  the  sec- 
retary of  state  a  written  statement  that  they 
do  not  so  eled:,  and  under  section  8  a  sim- 
ilar rule  is  laid  down  touching  employ^  It 
is  argued  that,  in  the  absence  of  an  allega- 
tion of  nonacceptance,  it  must  l>e  presumed 
that  the  parties  were  acting  under  the  com- 
pensation act.  The  plaintiff  replies  that,  un- 
der the  circumstances  of  the  casp,  be  should 
be  permitted  to  amend  his  petition  and  prove 
what  he  suggests  is  a  fact  not  shown  by  the 
record  that  the  defendant  had  ffied  a  state- 
ment which  has  t>een  a  matter  of  record 
since  April  19,  1913;  that,  unless  thus  per- 
mitted, the  remand,  if  ordered,  should  be  for 
the  sole  purpose  of  trying  this  question. 

When  the  parties  are  actual^  within  the 
purview  of  the  comt)ensatlon  act,  no  other 
remedy  than  the  one  therein  provided  re- 
mains. Shade  ▼.  Cement  Co.,  92  Kan.  146, 
139  Pac.  1193;  McRoberts  v.  National  Zinc 
Co.,  144  Pac.  247.  The  statutory  presump- 
tion that  all  employers  affected  by  the  act 
are  within,  this  provision  remains  until  the 
contrary  appears,  and  the  matter  of  election 
to  stand  outside  of  the  provision  is  an  af- 
firmative defense.  Gorrell  v.  Battelle,  144 
Pac.  244.    Presumptions  of  law  need  not  be 
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pleaded.  Oode  C9t.  Proc.  (  131  (Gol  St  1909, 
{  5724).  As  the  pleadings,  proceedings,  and 
instructions  were  all  in  line  with  a  statutory 
action  for  damages  under  section  4992,  and 
as  tbe  affirmative  defense  of  nonelectlon  was 
not  presented,  It  Is  difficult  to  see  how  the 
defendant  can  complain. 

[2]  As  to  the  other  question  presented, 
while  it  Is  true  that  it  was  testified  by  phy- 
sicians that  the  bums  were  first  degree 
burns,  and  that  a  gas  explosion  to  affect  the 
hearing  would  have  to  be  strong  enough  to 
burst  the  eardrum,  still  the  testimony  show- 
ed that  the  bums  covered  the  face,  ears, 
back  of  the  neck,  both  hands,  and  a  portion 
of  the  forearm;  that  tbe  plaintiff  was  con- 
fined to  his  home  about  two  weeks ;  that  at 
the  time  of  the  trial,  which  was  seven  months 
after  the  Injury,  the  plalntUTs  right  ear  was 
at  times  swollen  and  blistered  on  the  inside 
and  caused. an  emption,  so  that  the  plain- 
tiff conld  not  hear,  and  that  he  could  hardly 
read  at  nights  on  account  of  the  Injury  to 
his  right  eye;  that  he  never  had  anything 
wrong  with  him  before  the  injury;  that 
whenever  his  ears  were  swelled  he  could  not 
sleep  on'  account  of  a  sensation  like  that  of  a 
hammer  pounding.  One  of  the  physicians 
testifying  on  behalf  of  the  plaintiff  was  ask- 
ed if,  from  the  character  of  the  injury  he 
saw,  after  the  burns  had  passed  away  they 
would  leave  no  permanent  injury,  and  his 
answer  was:    "I  could  not  say  that." 

Numerous  authorities  from  other  states 
are  cited  to  the  effect  that,  before  recovery 
can  be  had  for  permanent  Injury,  reasonable 
certainty  of  such  .injury,  and  not  merely  pos- 
sibility thereof,  must  b«  shown.  This  is  also 
the  rale  in  this  state.  In  C,  R.  I.  &  P.  Co. 
v.  Kennedy,  2  Kan.  App.  693,  702,  43  Pac. 
802,  805,  it  was  said: 

"Before  snob  damages  can  be  given,  tbe  evi- 
dence must  show  that  the  permanency  of  the 
injury  is  reasonably  certain;  there  must  be 
more  than  a  mere  possibility  that  such  will  be 
the  result." 

It  was  further  said  that  the  Jury  should 
have  been  instructed  as  to  the  degree  of 
proof  required,  but  that  thfr  failure  so  to  in- 
struct would  probably  not  be  reversible  er- 
ror, as  no  further  instruction  was  requested 
'on  that  subject  There  is  no  essential  differ- 
ence between  proof  of  permanent  injury  and 
proof  of  any  other  matter.  If  competent  evi- 
dence showing,  or  fairly  tending  to  show,  its 
existence  be  submitted,  the  weight  and  ef- 
fect thereof  are  for  tbe  jury,  and,  from  the 
evidence  already  referred  to,  it  would  seem 
fairly  deduclble  that  the  plaintiff  will  never 
be  free  from  the  results  of  the  burning  and 
concussion. 

Finally,  no  objection  was  made  to  proceed- 
ing as  if  the  action  were  one  for  damages 
under  the  act  relating  to  mines  (General 
Statutes  1909,  I  4992).  No  instmction  was 
offered  touching  the  compensation  act  but 


both  parties  tried  the  Issues  as  framed  by 
the  pleadings,  and  on  that  basis  no  error  is 
apparent  It  is  too  late  now  to  Invoke  the 
provisions  of  the  compensation  act  for  the 
first  time. 

The  judgment  Is  affirmed.  All  tbe  Justices 
concur. 

(94  Kan.  83) 
GLENN  V.  ST.  LOUIS  &  S.  F.  R.  CO.  et  aL 
(No.  19209.) 

(Supreme   Court   of   Kansas.      Jan.   9,   1915.) 

(BvHabut  ly  the  Court.) 

1.  Appeal  and   Bbrob   (§  1002*)— Scope  ov 
Rbview— CoNrucTiNG  EviDBNcit— Weight. 

The  rule  that  the  Supreme  Court  cannot 
weigh  conflicting  evidence  or  go  farther  in  its 
examioation  than  to  see  that  there  is  substan- 
tial testimony  to  support  the  finding  or  verdict 
of  tbe  trier  of  tbe  facts  ia  herein  applied. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3035-3937;  Dec.  Dig.  | 
1002.*] 

2.  Railboaus  (I  350*)— Pebsonai.  IirxUBIEB— 

CONTMBUTORT   NEOUOENCE. 

The  rule  that  an  employ^  of  a  railroad  com- 
pany, whose  duties  require  his  presence  upon 
the  track  and  preclude  the  strictest  watch  for 
the  approach  of  trains,  is  not  necessarily  guilty 
of  contributory  negligence,  as  a  matter  of  law, 
if  be  omits  to  look  and  listen  for  the  approach 
of  a  train  which  strikes  and  injures  him,  bnt 
that  he  is  required  to  exercise  such  reasonable 
care  as  the  circumstances  surrounding  him 
would  suggest  to  a  man  of  ordinary  prudence, 
is  herein  applied. 

[Ed.  Note. — For  other  cases,  see  Railroads 
Cent  Dig.  {{  1152-1192;   Dec.  Dig.  J  350.*] 

3.  Railhoads  (I  348*)— AccinENT  at  Cboss- 

ING — SumCIENCT    OF    EVIDENCE. 

On  a  challenge  of  the  sufficiency  of  the 
evidence,  it  ia  foand  to  be  sufficient  to  sustain 
the  verdict  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1138-1150;   Dec.  Dig.  §  348.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Caroline  Glenn  against  the  St 
Louis  &  San  Francisco  Railroad  Company 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

John  H.  Lucas,  of  Kansas  City,  Mo.,  and  A. 
L.  Berger,  of  Kansas  City,  Kan.,  for  appel- 
lants. T.  A.  Pollock  and  E.  C.  Little,  both  of 
Kansas  City,  Kan.,  for  appellee. 

JOHNSTON,  0.  J.  Caroline  Glenn  brought 
this  action  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  the  Kansas  City, 
Clinton  &  Springfield  Railway  Company,  and 
Henry  Hopkins,  to  recover  damages  for  the 
death  of  her  husband,  John  Glenn,  which  she 
alleged  was  caused  by  their  negligence.  They 
answered,  denying  generally  the  allegations 
In  plaintiff's  petition,  and  charging  that  the 
deceased  was  guilty  of  contributory  negli- 
gence. It  appears  that  the  St  Louis  &  San 
Francisco  Railroad  Company,  spoken  of  here 
as  the  Frisco,  is  the  owner  of  the  railroad 
tracks ;  that  Hopkins,  who  was  charged  with 
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negligence  In  the  killing  of  Glenn,  was  a 
watchman  In  the  employ  of  that  company, 
and  that  the  Kansas  City,  Clinton  &  Spring- 
field Railway  Company  runs  trains  over  the 
Frisco  tracks  and  the  agent  of  the  Frisco 
acts  for  both  companies.  A  general  verdict 
was  returned  In  favor  of  the  plaintiff  and 
against  all  of  the  defendants  in  which  the 
damages  were  fixed  at  $1,500. 

[1,  3]  On  this  appeal  It  is  contended  that 
the  evidence  did  not  warrant  the  verdict 
rendered,  and  that  the  court  erred  in  refusing 
to  sustain  defendants'  demurrer  to  plaintiff's 
evidence  and  In  falling  to  direct  a  verdict  In 
favor  of  the  defendants.  There  appears  to 
be  evidence  which  supports  the  verdict.  John 
Glenn  was  an  employe  of  a  street  railway 
company,  and  on  the  day  of  the  accident  was 
engaged  In  repairing  tracks  at  the  Frisco 
crossing.  The  evidence  of  the  plaintiff  tend- 
ed to  show  that  on  that  day  the  train  of  the 
Kansas  City,  Clinton  &  Springfield  Hallway 
Company  approached  the  crossing  at  an  ex- 
cessive rate  of  speed ;  that  no  warning  of  the 
approach  was  given  by  whistle  or  bell;  and 
that  the  Frisco  watchman,  Hopkins,  negli- 
gently failed  to  warn  Glenn,  who  was  ab- 
sorbed In  his  work,  of  the  approach  of  the 
train,  and  that  Glenn  did  not  observe  that 
the  train  ^was  coming  until  his  attention  was 
called  to  it  by  a  fellow  workman  a  moment 
before  be  was  struck,  and  It  was  then  too  late 
to  get  cat  of  the  way  of  the  train  which 
struck  and  killed  him.  The  testimony  of  the 
defendants  was  contradictory  to  that  offered 
in  behalf  of  the  plaintiff,  and  was  to  the  ef- 
fect that  the  whistle  was  sounded  as  the 
train  came  towards  the  crossing;  that  Hop- 
kins, the  watchman,  responded  to  the  whistle 
by  giving  a  signal  to  the  engineer  to  proceed 
with  the  train;  that  warning  was  actually 
given  to  Glenn  by  Hopkins,  but  that  he  dis- 
regarded it ;  that  he  was  walking  on  the  out- 
side of  the  track,-  and,  just  as  the  train  came 
upon  him,  he  turned  in  upon  the  track  and 
was  struck  by  the  pilot  beam  of  the  engine. 
If  the  evidence  offered  by  plaintiff  Is  believed, 
it  is  sufficient  to  support  the  finding  of  the 
jury,  while,  If  that  of  the  defendants  is  ac- 
cepted as  true,  the  defendants  were  not  neg- 
ligent, and  Glenn  was  killed  through  his  own 
want  of  care.  The  credibility  "of  the  witness- 
es has  been  determined  and  the  conflict  In 
the  evidence  settled  by  the  Jury.  This  court 
cannot  weigh  the  evidence  or  go  farther  In  its 
examination  than  to  see  that  there  is  evi- 
dence to  sustain  the  verdict 

[2]  There  Is  a  claim  that  Glenn  was  guilty 
of  contributory  negligence,  but  that  issue, 
like  the  one  that  defendants  were  negligent, 
depends  upon  conflicting  testimony.  It  is 
said  that  he  knew  or  should  have  known  of 
the  approach  of  the  train  and  could,  by  the 
exercise  of  ordinary  care,  have  saved  him- 
self. Of  course  be  could  have  seen  the  on- 
coming train  if  be  had  been  on  the  lookout 


for  Its  approach,  but  naturally  he  would  ex- 
pect to  receive  warning  from  the  watchman, 
who  was  there  to  watch  and  warn.  Besides, 
a  different  rule  applies  to  one  like  Glenn, 
whose  duties  required  his  presence  on  the 
track,  than  Is  applied  to  a  traveler  upon  a 
highway  who  Is  about  to  cross.  Negligence 
cannot  be  imputed  to  him,  as  a  matter  of 
law,  for  failure  to  continually  look  and  listen 
while  he  is  on  the  track;  but  as  'said  in 
Westine  v.  Railway  Co.,  84  Kan,  213,  220, 
114  Pac.  219,  222: 

"The  failure  to  look  and  listen  in  such  a  case 
may  or  may  not  constitute  negligence,  according 
to  the  circumstances.  The  employ^  must  exer- 
cise such  care  as  the  danger  of  his  surroundings 
would  suggest  to  a  man  of  ordinary  prudence 
and  caution." 

See,  also,  Comstock  t.  U.  P.  By.  Co.,  66 
Kan.  228,  42  Pac.  724 ;  Hallway  Co.  v.  Bent- 
ley,  78  Kan.  221,  93  Pac.  160;  Ray  v.  Bail- 
way  Co.,  82  Kan.  704,  109  Pac  .172. 

There  are  some  objections  to  the  rulings 
made  in  Instructing  the  jury,  but  the  only 
objection  upon  which  there  Is  argument  is 
that  the,  instructions  given  were  confusing, 
and  that  there  was  no  evidence  upon  which 
to  base  some  of  them.  The  issues  appear  to 
have  been  fairly  presented  to  the  jury,  and 
there  was  evidence  sufficient  to  warrant  the 
instructions  given.  We  flnd  nothing  substan- 
tial in  the  objections  to  the  rulings  on  the 
admission  of  testimony. 

The  Judgment  is  affirmed.  All  the  Jus- 
tices concur.    . 


(M  Kan.  92) 
STATE  V.  BBIGGS.    (No.  19354.)  t 
(Supreme   Court  of   Kansas.     Jan.   9,   1916.) 

{SyUaiui  hv  the  Court.) 

1.  Cbiiokai,  Law  ({  1202*)— Successive  Cfr- 

FENSKS— "PEBSISTENT    ViOLATOB." 

Under  chapter  165,  Laws  of  1911,  a  sale 
of  liquor  or  the  maintenance  of  a  nuisance  in 
violation  of  the  prohibitory  law  by  one  who  is 
shown  to  have  previously  violated  such  law  is 
deemed  to  consutute  such  person  a  persistent 
violator. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3260-^265;  Dec.  Di«.  { 
1202.*1  *     • 

2.  Cbiminai.  Law  (i  1211*)— Subsequent  Or- 
FEN  SES— Punishment. 

Whether  such  repeated  violations  be  few 
or  many,  as  shown  by  the  evidence  on  the  trial 
of  a  charge  consisting  of  one  or  many  counts, 
they  constitute  not  many  offenses  but  one,  the 
penalty  for  which  is  imprisonment  in  the  pen- 
itentiary at  hard  labor  for  not  more  than  one 
year. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {  3302;  Dec  Dig.  {  1211.*] 

3.  Indictment  and  Infobmation   (i  114*)— 
Pbevioub  Offenses— Pbbsistent  Violatos. 

Each  count  of  an  information  should  be 
complete  in  itself,  and  in  this  class  of  cases 
should  not  merely  charge  that  the  defendant 
made  a  sale  or  maintained  a  nuisance  and  is  a 
persistent  violator,  but  should  set  forth  the 
facts  of  the  prior  conviction  and  the  subsequent 
violation  in  such  manner  as  to  show  that  Via 
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defendant,  if  the  charge  be  trae,  has  become  a 
persistent  violator. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatioii,  Cent  Dig.  H  301-307 ;  Dec. 
Dig.  i  114.*] 

4.  Cbikinal   Law   ({  1171*)— Habicless  Er- 

bor— araxjhent  of  codnsei,. 

Language  used  by  the  county  attorney  in 
addressing  a  jury,  though  somewhat  improper, 
will  not  be  deemed  materially  prejudicial  unless 
such  as  fairly  to  lead  to  the  condusion  that  the 
jury  were  thereby  swenred  from  the  perform- 
ance of  their  duty. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $|  8126,  3127;  Dec.  Dig.  S 
llTl.*]  : 

6.  CanfiNAi,  Law  ({  1201*)— Successive  Or- 

yENSES— CONSnTDTIONALITY  or  STATUTB. 

The  rule  already  announced  in  (Sther  deci- 
sions, that  the  statute  in  question  ia  constito- 
tional,  followed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  8264;  Dec.  Dig.  f  1201.*] 

Appeal  from  District  Court,  Shawnee 
County, 

Wlil  Brlggs  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.  Affirmed  ex- 
c^t  as  to  one  count  and  remanded,  with 
directions  to  set  aside  the  sentence  there- 
under. 

Jamison  ft  Jamison  and  H.  O.  Larimer, 
all  of  Topeka,  for  appellant  J.  S.  Dawson, 
Atty.  Gen.,  and  W.  B.  Atchison,  of  Topeka, 
for  the  State. 


WEST,  J.  The  defendant  was  charged  in 
one  count  with  having  on  the day  of  Oc- 
tober, 1913,  unlawfully  and  feloniously  sold 
one-half  pint  of  whisky  In  violation  of  law 
and  with  having  on  the  3d  day  of  the  pre- 
vious June  voluntarily  pleaded  guilty  to  keep- 
ing and  maintaining  a  common  nuisance  in 
violation  of  the  prohibitory  law,  thereby  be- 
coming violator  thereof.  In  the  second  count 
he  was  charged  with  having  unlawfully  and 
feloniously  maintained  a  nuisance  In  viola- 
tion of  the  prohibitory  liquor  law.  A  motion 
to  quash  the  Information  was  overruled.  The 
Jury  were  Instructed  that  If  they  believed 
beyond  a  reasonable  doubt  that  the  defendant 
was  on  June  3,  1913,  duly  convicted  upon  his 
voluntary  plea  of  guilty  of  maintaining  a 
nuisance  and  was  guilty  of  making  the  al- 
leged sale  as  charged  In  the  Information,  it 
would  be  their  duty  to  retpm  a  verdict  of 
guilty ;  that,  under  the  second  count,  If  they 
believed  beyond  a  reasonable  doubt  that  the 
defendant  had  maintained  a  nuisance  as 
therein  charged  and  had  on  the  3d  day  of 
June,  1013,  been  convicted  upon  his  plea  of 
guilty  of  keeping  and  maintaining  a  common 
nuisance,  he  would  be  guilty  of  a  felony  un- 
der the  second  count,  and  their  verdict  should 
be  accordingly.  The  defendant  was  sentenc- 
ed to  the  penitentiary  for  one  year  on  each 
count  In  the  information.  Complaint  Is  made 
that  the  former  conviction  was  not  pleaded 
In  the  second  count,  and  that,  even  If  It  had 


been  so  pleaded,  it  would  not  have  Charged 
any  additional  offense  for  which  sentence 
could  be  pronounced. 

[1,2]  The  statute  In 'question  provides 
that  any  one  having  once  been  duly  convicted 
"of  the  violations  of  the  provision  of  the  pro- 
hibitory law  and  who  shall  tJiereafter 
directly  or  indirectly  violate  the  provi- 
sions of  the  prohibitory  liquor  law  shall 
be  deemed  a  persistent  violator  of  the  pro- 
hibitory liquor  law  and  shall  be  deemed 
guilty  of  a  felony,"  and  upon  conviction  shall 
be  imprisoned  In  the  penitentiary  at  hard 
labor  for  not  more  than  one  year.  Laws 
1911,  c.  165,  i  1.  As  quite  plainly  indicated 
by  the  language  of  the  section,  when  one  is 
found  guUty  of  a  violation  of  the  prohibitory 
law  and  at  the  same  time  Is  found  to  have 
been  previously  convicted  of  a  violation 
thereof,  the  effect  is  to  place  the  defendant 
In  the  status  of  a  persistent  violator,  or.  In 
other  words,  to  classify  him  as  one  who  has 
been  judicially  determined  to  possess  a  dis- 
position to  violate  the  prohibitory  law  per- 
sistently for  which  persistent  violation  he  Is 
to  be  punished.  The  legislators  evidently  in- 
tended to  make  good  the  saying  that  "The 
law  is  a  terror  to  evil  doers."  The  principle 
under  consideration  was  decided  in  State  v. 
Shlffler,  144  Pac.  845.  It  follows  therefore 
that  repeated  violations  shown  by  the  evi- 
dence under  one  or  many  counts,  when  all 
added  to  the  previous  conviction,  do  not  con- 
stitute separate  felonies,  but  one;  and  hence, 
if  the  penalty  Imposed  under  the  secomd 
count  was  additional  to  that  Imposed  under 
the  first  count,  such  penalty  would  be  errone- 
ous. If,  however,  it  simply  runs  concurrent- 
ly with  the  other,  the  punishment  provided 
by  statute  would  not  thereby  be  exceeded. 
In  re  Welsman,  93  Kan.  161,  143  Paa  487. 
The  transcript  discloses  that  the  penalties 
Imposed  were  cumulative  and  not  concurrent, 
and  hence  the  one  based  upon  the  second 
count  Is  void. 

[3]  While  It  is  often  sufficient  to  charge  an 
offense  in  the  words  of  the  statute,  still  such 
words  must  be  descriptive  of  such  offense, 
and  it  is  always  the  rule  that  the  facts  con- 
stituting the  offense  must  be  pleaded.  State 
V.  Foster,  30  Kan.  365,  2  Pac.  628;  State  v. 
Bellamy,  63  Kan.  144,  65  Pac  274 ;  State  v. 
Seely,  65  Kan.  185,  69  Pac.  163;  State  v. 
Buis,  83  Kan.  273,  111  Pac.  189.  Except  for 
the  use  of  the  word  "feloniously"  in  the  sec- 
ond count,  no  fact  Is  stated  indicating  per- 
sistency, and  hence  uot  even  the  language  of 
the  statute,  nor  that  portion  thereof  that 
one  doing  certain  things  shall  be  considered 
a  persistent  violator  was  followed.  Elach 
count  of  an  information  requires  the  same 
completeness  as  an  Information  containing 
but  one  count  (State  v.  Blelds,  70  Kan.  391, 
78  Pac.  833),  and  in  this  class  of  cases  should 
set  forth  the  facts  of  the  prior  conviction  and 
the  subsequent  violation  In  such  manner  an 
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to  sliow  fhat  tbe  defendant,  If  the  diarge  be 
true,  has  become  a  persistent  violator. 

[4,  S]  Earnest  complaint  Is  made  of  certain 
language  used  by  tbe  county  attorney  in  ad- 
dressing the  Jury,  and  it  is  argued  that  preju- 
dice resulted  therefrom  to  the  defendant 
We  have  carefully  examined  the  statements 
Indulged  In,  and,  while  some  of  them  would 
have  been  better  left  unuttered,  we  flmd 
nothing  which  would  fairly  lead  to  the  con- 
clusion that  the  jury  were  by  reason  of  such 
statements  swerved  from  the  performance  of 
their  duty.  The  ingenuity  of  counsel  has  sug- 
gested divers  objections  to  various  rulings 
upon  the  trial ;  but,  no  prejudicial  error  ap- 
pearing therefrom,  they  need  not  be  discuss- 
ed. The  validity  of  tbe  statute  is  also  as- 
sailed, but  prior  decisions  set  that  matter 
at  rest  State  ▼.  Adams,  89  Kan.  674,  132 
Pac.  171 ;  State  v.  Schmidt,  92  Kan.  457, 140 
Pac.  843 ;  State  v.  King,  92  Kan.  669,  141  Paa 
247;   State  v.  Watson,  142  Pac.  956. 

The  Judgment  is  affirmed,  except  as  to  the 
second  count,  and  the  cause  Is  remanded, 
with  directions  to  set  aside  the  sentence 
thereunder.     All  the  Justices  concurring. 

(94  Kan.  30) 

LINSCOTT  STATE  BANK  v.  FIDELITY  & 

DEPOSIT  CO.  OF  MARYIiAND.t 

(No.  19182.) 

(Supreme  Court  of  Kansas.     Jan.  9,  1915.) 

(Syllaiut  &v  the  Court.) 
Patmbnt  (f  47*)  —  Application  —  Kkcovkbt 

BT   Wrongdoeb. 

An  officer  of  a  grand  lodge  died  a  defaulter, 
and  his  administratrix  paid  a  25  per  cent  divi- 
dend on  the  amount  of  the  defalcation.  A  bank 
was  found  to  have  knowingly  permitted  such 
officer  to  pay  to  it  his  individual  debt  with 
grand  lodge  funds,  and  waa  thereby  held  joint- 
ly liable  with  the  estate  for  the  amount  of 
such  payment  and  paid  a  judgment  recovered 
therefor  by  the  creditor;  such  judgment  being 
paid  after  tbe  dividend  bad  been  paid.  There- 
after the  bank  sued  the  creditor  to  recover  25 
per  cent,  of  such  judgment  on  the  theory  that, 
the  estate  having  paid  such  per  cent,  thereof, 
the  creditor  could  be  compelled  to  account  there- 
for to  the  bank.  Held,  that  the  creditor  had  a 
right  to  look  to  the  bank  for  the  amount  of  the 
judgment  and  to  the  estate  for  the  remainder 
of  uie  defalcation,  and  that  the  bank  cannot  re> 
gnire  tbe  dividend-  to  l>e  applied  to  its  portion 
of  the  joint  liability. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  §|  127, 129;   Dec.  Dig.  S  47.*] 

Appeal  from  District  CJourt,  Jackson 
County. 

Action  by  the  Llnscott  State  Bank  against 
the  Fidelity  &  Deposit  Company  of  Mary- 
land. From  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Wm.  B.  Sutton,  of  Kansas  City,  for  appel- 
lant Garver  &  Garver,  of  Topeka,  for  ap- 
pellee. 

WEST,  3.  The  plaintiff  in  its  petition  al- 
leged tliat  about  June  30,  1911,  tbe  adminis- 
trative council  of  the  Grand  Lodge  of  Masous 


of  the  state  of  Kansas  recovered  a  judg- 
ment against  the  plaintiff  for  $6,760  and 
costs;  that  prior  to  such  recovery  the  de- 
fendant company  had  succeeded  to  the  rights 
of  the  plaintiff  in  the'  action  just  mentioned; 
that  the  judgment  waa  collected  in  full  and 
was  for  a  certain  sum  composed  of  two  items, 
$4,465.76  and  ^934.09,  making  $5,399.85,  and 
Interest  being  moneys  belonging  to  the  grand 
lodge  which  the  grand  treasurer  bad  paid  to 
the  plaintiff  bank  on  account  of  his  individ- 
ual Indebtedness  to  It,  and  wliich  sums  were 
a  part  of  tbe  grand  lodge  funds  which  the 
defaulting  grand  treasurer  should  have  in 
his  hands  at  the  time  of  his  death ;  that  the 
grand  treasurer's  administratrix  had  been 
presented  with  a  claim  by  the  grand  lodge 
for  the  total  amount  of  the  defalcation, 
which  claim  was  allowed  by  the  probate 
court  and  assigned  to  the  fifth  class;  that 
afterwards  the  estate  paid  to  the  defendant 
a  dividend  of  25  per  cent  of  the  total  claim 
of  tbe  grand  lodge;  that  the  estate  was 
primarily  liable  for  the  whole  of  the  shortage, 
which  was  $16,359.99,  and  the  interest  there- 
on, which  Included  the  two  Items  making  up 
the  principal  for  which  judgment  had  been 
recovered  against  this  plaintiff;  that  the  25 
per  cent  dividend  included  $1,339.18  of  sucb 
principal  and  accrued  interest  amounting  to 
$1,455.88,  and  judgment  was  asked  for  this 
amount  with  interest  A  demurrer  to  the 
petition  was  sustained,  and  tbe  plaintiff  ap- 
peals and  contends  that  the  petition  shows 
on  Its  face  that  the  shortage  was  composed 
of  separate  and  distinct  items  standing  on 
their  own  bases;  that  the  liability  of  tbe 
plaintiff  was  secondary  and  not  primary  and 
simply  that  of  surety  on  the  debt  of  the 
former  grand  treasurer  to  the  extent  only 
that  the  plaintiff  had  profited  by  the  payment 
of  his  indiyidual  debts  with  grand  lodge 
funds.  That  It  was  under  obligation  to. make 
good  only  the  amount  so  received  if  the  grand 
treasurer  or  his  estate  did  not  but  that 
whenever  the  estate  made  good  a  portion 
thereof  the  plaintiff  could  be  held  Uable  for 
the  balance  only.  Tbe  defendant  denies  that 
the  grand  lodge  claim  against  the  estate  was 
made  up  of  separate  Items,  and  asserts: 
That  It  simply  represente  a  total  of  the  grand 
treasurer's  misappropriations  and  constitutes 
one  legal  claim  _  against  the  estate  which 
could  be  satiafled'ouly  by  full  payment.  That 
"to  the  extent  of  the  Judgment  obtained 
against  it,  the  appellant  was  a  party  to  this 
misappropriation  and  was  liable  for  that 
amount  Both  Sarbach  and  the  bank  were 
Joint  wrongdoers  and  each  liable  to  tbe 
grand  lodge  for  the  full  amount  of  the  misap- 
propriation wUch  resulted  from  their  joint 
acts."  That  the  grand  lodge  or  its  assigns 
could  rightfully  pursue  the  remedies  which 
were  adopted  until  the  entire  amount  of  the 
defalcation  bad  been  paid.  That  whether  or 
not  tbe  plaintiff  could,  after  tbe  payment  of 
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the  Judgment  againat  it,  recover  from  the  es- 
tate 25  per  cent,  thereof,  It  conld  not  dimin- 
ish the  rights  of  the  grand  lodge  or  of  the 
defendant  Its  assignee. 

Thus  we  hare  presented  a  most  Interesting 
law  question  and  one  so  novel  that  It  may 
have  to  be  decided  more  npon  principle  than 
upon  precedent  . 

It  is  apparent,  and  Indeed  it  is  conceded, 
that  the  bank  could  be  held  liable  for  only 
such  portion  of  the  entire  shortage  as  It  was 
Instrumental  In  causing,  which  was  $5,399.- 
85.  Had  this  sum  with  Interest  been  made 
good  before  the  grand  lodge's  claim  was 
filed  with  the  administrator,  such  claim,  in- 
stead of  being  for  $16,359.99,  would  have 
been  the  difference,  and  the  grand  lodge  or 
Its  assignee  could  look  no  farther  to  the 
plaintiff  bank.  It  is  equally  clear  that  the 
entire  defalcation  constituted  one  claim  for 
which  the  estate  was  primarily  liable  wheth- 
er made  up  of  one  or  many  items,  and  that  to 
the  extent  of  $5,399.85  and  interest  the  plain- 
tiff was  equally  liable  regardless  of  whether 
such  sum  represented  one  or  more  items.  In 
other  words.  In  so  far  as  both  were  Jointly 
liable,  such  liability  was  not  affected  by  the 
question  as  to  what  separate  transactions 
and  sums  went  to  produce  it.  Had  the  bank 
and  the  former  grand  treasurer  jointly  caus- 
ed the  entire  loss  so  that  the  bank  and  the 
estate  would  be  Jointly  and  severally  lia- 
ble for  the  whole  shortage,  then  clearly  both 
could  be  pursued  until  one  or  both  paid  in 
full,  and  a  partial  satisfaction  by  one  would 
be  no  defense  to  the  other  against  liability 
for  the  entire  unsatisfied  balance.  That  is, 
if  each  were  liable  for  all,  then  a  25  per 
cent  payment  by  one  would  leave  both  re- 
sponsible for  the  remaining  75  per  cent  The 
peculiarity  of  the  present  situation  is  that, 
\\-hile  the  estate  was  liable  for  aU,  the  bank 
was  liable  for  only  $5399.85  and  interest, 
and  had  the  estate  paid  75  per  cent  the  bank 
could  be  looked  to  for  the  remaining  25  per 
cent  only,  for  the  creditor  can  have  but  one 
satisfaction  though  many  Judgments.  Here 
the  creditor  in  effect  bad  a  Judgment  against 
the  estate  for  $16,359.99  and  against  the  es- 
tate and  the  bank  Jointly  for  $6,760,  the 
amount  due  when  the  Judgment  was  render- 
ed. It  may  proceed  against  both  only  until 
the  latter  sum  is  realized,  and  then  against 
the  estate  for  the  remainder.  Indeed,  the 
bank  was  never  a  Judgment  debtor  for  any 
sum  beyond  $6,760  and  interest  Now  it  so 
bappens  that  when  the  bank  satisfied  this 
judgment  in  full,  leaving  the  estate  liable 
for  the  remaining  loss,  the  latter  had  paid  a 
25  per  cent  dividend,  or  one-fourth  of  the 
entire  shortage,  which  left  several  thousand 
dollars  still  due  the  creditor.  As  between  the 
bank  and  the  creditor,  the  former  has  only 
done  its  duty,  and  the  latter  is  not  liable 
for  any  money  had  and  received  from  the  es- 
tate, because  such  money  belongs  to  the  cred- 
itor and  the  creditor  is  still  the  loser  by  some 


thousands  of  dollars  on  account  of  the  de- 
falcation. If  the  estate  in  paying  the  cred- 
itor the  25  per  cent  dividend  used  any  of  the 
bank's  money,  then  possibly  the  bank  may 
look  to  the  estate  therefor.  Ft  Scott  v. 
Railroad  Co.,  66  Kan.  610,  72  Pac.  238.  But 
that  problem  need  not  .be  solved  until  it  di- 
rectly arises. 

It  is  argued  that  when  the  estate  paid  the 
dividend  it  thereby  paid  25  Tfet  cent  of  the 
bank's  liability,  which  had  already  been  paid 
in  full,  making  125  per  cent  received  by  the 
defendant  the  dividend  coveting  the  entire 
shortage  and  of  necessity  every  constituent 
elemoit  thereof,  and  being  a  payment  by  com- 
pulsion and  not  by  choice  must  be  applied 
pro  rata  in  liquidation  of  aU  the  constituent 
items.  In  Washbon  t.  Bank,  86  Kan.  468, 
121  Fac.  515,  it  was  sought  to  prevent  the 
grand  master  from  asserting  against  the  bank, 
a  claim  included  in  the  one  allowed  by  the 
probate  court  and  it  was  urged  that  by  pre- 
senting the  entire  daim  and  having  it  allow- 
ed against  the  estate  the  grand  master  was 
estopped  to  pursue  a  remedy  inconsistent 
with  such  proceeding;  that  having  elected 
to  treat  the  claim  as  a  debt  against  the  es- 
tate as  for  a  conversion,  he  could  not  at  the 
same  time  pursue  the  bank  upon  the  theory 
of  still  owning  the  proceeds  of  the  check 
there  in  controversy.  It  was  held,  however, 
that  both  remedies  could  be  consistently  pur- 
sued until  there  was  one  satisfaction.  In 
Sarbach  v.  Deposit  Co..  87  Kan.  774,  125  Pac. 
63,  it  was  shown  that  the  administratrix  liad 
collected  about  $32,799  with  which  to  meet 
debts  of  over  $76,000  and  had  asked  an  or- 
der of  distribution  among  the  undisputed 
claims  and  had  been  directed  to  pay  25  per 
cent  of  all  which  had  been  allowed,  except 
that  of  the  grand  lodge,  which  had  been  or- 
dered to  be  held  in  abeyance  until  it  could 
be  determined  how  much  could  be  recovered 
by  the  lodge  in  its  suits  against  various 
banks  and  individuals.  The  district  court 
on  appeal  directed  the  administratrix  to  pay 
without  regard  to  the  pendency  of  the  cases 
referred  to,  and  that  order  was  affirmed  by 
this  court  It  was  there  contended  that  the 
company  should  not  be  allowed  to  collect  26 
per  cent  of  its  claims  against  the  estate  un- 
til it  should  appear  whether  it  could  collect 
more  than  75  per  cent  from  other  parties 
sued,  and  that  the  other  suits  were  for  por- 
tions of  the  identical  money  which  should 
have  been  in  the  hands  of  the  defaulting 
grand  treasurer.    But  it  was  said: 

"We  think  the  appellee  has  the  same  right  to 
the  25  per  cent  dividend  as  other  creditors  of 
the  same  class,  and  if,  in  an;  of  the  pending 
proceedings,  any  overplus  should  be  recovered, 
the  creditor  must  account  to  the  estate  there- 
for; but  until  such  contingency  happens  nei- 
ther of  the  debtors  who  have  participated  in 
the  wrongful  diversion  of  the  fund  in  question 
can  require  the  claimant  to  stay  proceedings 
until  it  is  seen  how  much  some  other  debtor 
may  be  compelled  to  pay."  Page  777  of  87 
Kan.,  page  64  of  125  Fac. 
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The  present  proceeding  Is  one  step  still 
further  In  advance,  but  we  think  It  Is  gov- 
erned by  the  same  rule.  In  paying  the  judg- 
ment against  It  the  plaintiff  only  performed 
Its  duty  towards  the  defendant  and  only 
paid  what  It  then  owed  the  defendant  Up- 
on such  payment  the  account  between  the 
two  parties  was  square.  Their  controversy 
was  ended.  The  Incident  was  closed.  True 
when  this  payment  was  made  the  estsCte  had 
paid  the  defendants  towards  Its  liability  a 
sum  amounting  to  one-fourth  its  total,  but 
this  still  left  three-fourths  of  such  total  due, 
save  as.  diminished  by  the  portion  paid  by 
the  bank,  and,  should  the  defendant  now  be 
compelled  to  return  one-fourth  of  the  amount 
formerly  paid  to  it  by  the  bank,  such  one- 
fourth  would  be  a  complete  loss  to  the  de- 
fendant and  a  like  gain  to  the  bank. 

The  plaintiff  cites  authorities  holding  that 
the  term  "dividend"  means  a  pro  rata  ap- 
plication to  every  item  of  a  claim,  but  the 
situations  presented  by  these  cases  are  gen- 
erally those  of  secured  and  unsecured 
claims,  and  plaintiff  contends  that  the  bank 
is  In  the  position  of  a  guarantor  or  surety 
for  the  defalcation  and  that  the  rule  an- 
nounced in  these  decisions  applies.  We  think 
the  difficulty  with  this  proposition  is  that, 
whUe  the  bank  was  in  a  sense  in  the  posi- 
tion of  guarantor  or  surety,  it  came  into 
that  position  by  virtue  of  a  tort  committed 
Jointly  by  itself  and  the  former  grand  treas- 
urer and  is  held  for  the  shortage,  not  on  ac- 
count of  a  suretyship  or  a  guaranty  volun- 
tarily entered  into,  but  as  a  matter  of  law 
on  account  of  its  own  wrong  for  which  the 
injured  party  has  a  right  to  call  upon  the 
bank  to  respond  in  full  regardless  of  what 
other  wrongs  the  estate  may  answer  for. 
Sureties  are  favorites  of  the  law,  and  guar- 
antors may  at  least  stand  upon  their  con- 
tract rights;  but  Joint  wrongdoers  are  in 
another  class  and  not  entitled  to  the  same 
consideration.  But  counsel  say  this  very  de- 
fendant, in  Washbon  v.  Bank,  87  Kan.  698, 
125  Pac.  17,  took  the  position  of  having 
waived  the  tort  and  cannot  now  be  heard  to 
invoke  the  doctrine  of  joint  wrongdoing.  It 
was  there  held  that  the  action  was  not  one  for 
relief  on  the  ground  of  fraud,  but  one  on  an 
Implied  contract  to  repay  money  fraudulent- 
ly received.    In  the  opinion  it  was  said: 

"Tbe  bank  must  have  known  that  Sarbach 
had  DO  authority  to  loan  the  funds  and  that 
it  participated  in  the  fraudulent  use  of  the 
moneys  for  its  own  profit,  •  *  •  and  the 
bank  also  knew  that  the  purpose  of  the  loan 
was  to  enable  Sarbach  to  perpetrate  a  fraud  up- 


on the  grand  lodge."     Page  710  of  87  Ean., 
page  22  of  12S  Pac. 

Counsel  say  that  the  effect  of  the  bank's 
knowledge  of  the  source  of  the  money  taken 
was  to  raisd  a  promise  by  implicatloa  where 
it  Iiad  failed  to  make  such  promise  (to  re- 
pay) expressly,  and  that  "with  that  the  tort 
spent  its  force."  We  are  unable  to  agree 
with  this  contention,  but  are  impelled  to  con- 
clude that  the  bank  Is  not  in  a  situation  to 
force  a  return  by  the  defendant  of  anything 
received  from  the  estate. 

It  Is  urged  that,  in  case  of  an  Involuntary 
payment  like  that  of  the  dividend  here  in- 
volved, the  option  of  the  creditor  to  apply 
It  to  ttie  unsecured  portion  of  the  debt  does 
not  exist,  tnit  that  a  pro  rata  application  to 
all  the  debts  must  be  made.  The  rule,  bow- 
ever.  Is  said  to  be  that  usually  the  applica- 
tion by  the  court  will  in  cases  of  voluntary 
payment  be  pro  rata,  "but  in  some  Jurisdic- 
tions Involuntary  payments  insufficient  to 
pay  all  claims  are  applied  by  the  court  so  as 
to  pay  the  unsecured  rather  than  the  se- 
cured claims."    30  Cyc.  1228.    Again: 

"At  common  law,  however,  and  in  most  of 
the  states  of  this  country,  while  there  are  cases 
laying  down  the  rule  that  the  creditor  should 
be  preferred,  yet  the  general  rule  is  that  the 
court  will  make  the  application  in  such  a  man- 
ner, in  view  of  all  the  circumstances  of  the  case, 
as  is  most  in  accord  with  justice  and  equity 
and  Mil  best  protect  and  maintain  the  rights 
of  both  debtor  and  creditor.  *  •  •  It  is  gen- 
erally held  that  the  court  will  apply  a  pay- 
ment •  •  *  to  an  unsecured  debt  in  pref- 
erence to  one  for  which  the  creditor  is  secured, 
to  a  debt  for  which  the  security  is  most  preca- 
rious where  the  creditor  holds  more  than  one 
security."     30  Cyc.  1240-1242. 

Without  deciding  the  exact  rule  of  the  ap- 
plication of  payments  which  should  govern 
in  thld  case,  It  is  sufficient  to  say  that  the 
plaintiff  cannot  rightfully  complain  of  the 
application  actually  made.  See  Medical  Co. 
V.  Hamm,  89  Kan.  138,  130  Pac.  650. 

No  question  is  made  by  the  defendant 
touching  the  right  to  recover  an  involuntary 
payment  were  such  recovery  otherwise  prop- 
er; hence  the  correctness  of  plaintiff's  posi- 
tion in  this  respect  appears  to  be  conceded. 

The  allegations  of  the  petition  that  the 
Judgment  was  made  up  of  separate  items 
which  formed  a  part  of  the  defalcation  have 
not  been  overlooked,  but  they  are  not  deem- 
ed sufficient,  if  true,  to  require  the  applica- 
tion of  the  dividend  contended  for  by  the 
plaintiff. 

Having  carefully  considered  each  point 
raised,  we  find  no  error  in  the  record,  and 
the  Judgment  is  therefore  affirmed.  All  the 
Justices  concurring. 
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In  le  TURNER.    (No.  19898.) 
(Supreme  Court  of  Kansas.     Jan.  9,  1915.) 

(Syllabua  by  the  Oourt.) 

1.  Habeas  Cobpus  (§  SO*)— Gbounds— Juve- 
nile Deumquents  —  Unvebified  Com- 
plaint. 

A  girl  15  years  old  found  by  the  probate 
judge,  sitting  as  tbe  juvenile  court,  to  be  de- 
linquent and  incorrigible,  to  associate  knowing- 
ly with  immoral  persons,  to  be  growing  up  in 
idleness  and  crime,  and  violating  the  city  ordi- 
nances by  remaining  out  until  late  hours  at 
night,  was  ordered  committed  to  the  Industrial 
b'chool  for  Girls  at  Beloit.  Her  parents  appear^ 
ed  without  service  of  process  on  them,  but  the 
child  was  taken  into  custody  by  tbe  probation 
officer  npon  a  warrant  based  upon  a  complaint 
verified  on  information  and  belief.  A  hearing 
followed,  and  the  testimony  abundantly  support- 
ed the  nndings  of  tbe  court.  Meld,  that  such 
child  is  not  entitled  to  a  writ  of  habeas  corpus 
because  of  failure  to  verify  the  complaint  posi- 
tively. 

[Ed.  Note.— For  other  cases,  see  Habeaa  Cor- 
pus, Cent  Dig.  {  25;   Dec.  Dig.  i  30.*] 

2.  Infants  (J  16*)— Juvewii*  Coubt  Act— 

0B«7ECT> 

The  juvenile  court  act  (Gen.  St  1909,  |{ 
5099-5113)  has  for  its  object,  not  the  punish- 
ment of  juvenile  offenders  for  misconduct,  crim- 
inal or  otherwise,  but  their  removal  from  the 
path  of  temptation  and  their  direction  into  the 
paths  of  rectitude  by  preventive  and  corrective 
means. 

[Ed.    Note.— For   other    cases,    see    Infants, 
Cent  Dig.  J  16;    Dec.  Dig.  |  16.*] 

8.  Infants  ({  16*)— Jdvehilb  Coubt  Act— 

Opebation. 

The  act  is  an  assertion  of  the  state's  pow- 
er as  parens  patriie  and  its  right  to  exercise 
proper  parental  control  over  those  of  ita  minor 
citizens  who  are  disposed  to  go  wrong. 

[Ed.    Note. — For    other    cases,    see    Infants, 
Cent  Dig.  g  16;    Dec.  Dig.  $  16.*] 

4.  Infants  (S  12*)  —  Juvenile  Coubt  Act— 
Pboceedings— Constitctional  Rights. 
In  the  charge,  apprehension,  investigation, 
and  order  involved  herein,  the  child  was  not  de- 
nied any  of  her  constitutional  rights. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  §  13;   Dec  Dig.  |  12.*] 

6.  Infants  (|  16*)— Juvenile  Coubt  Act- 
Object. 

By  express  declaration  of  the  statute  in 
question,  and  by  the  settled  decisions  applicable 
to  similar  enactments,  all  such  proceedings,  or- 
ders, and  judgments  are  deemed  to  have  been 
taken  and  done  in  the  exercise  of  the  state's 
parental  power,  and  neither  the  stigma  nor  the 
penalty  for  ■  crime  can  be  held  to  accompany 
such  proceedings  or  order. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  {  16;   Dec.  Dig.  g  16.*] 

f Additional  Byllahut  bv  BOitorial  BtoffJ 

6.  WoBDs  AND  Phbasbs— "Parens  PATEta." 
The  words  "parens  patris,"  meaning  "fa- 
ther of  his  country,"  were  applied  originally  to 
the  king,  and  are  used  to  designate  the  state, 
referring  to  its  sovereign  power  of  guardianship 
over  persons  nnder  disability. 

Original  habeas  corpus  by  Mary  Tnmer. 
Writ  denied. 

Ferry,  Doran  8c  Dean  and  Ed.  D.  McKeev- 
er,  all  of  Topeka,  for  petitioner.  W.  Bl.  At- 
chison, of  Topeka,  for  respondent 


WEST,  J.  Mary  Tamer,  a  girl  16  years 
of  age,  by  her  father  and  next  friend,  al- 
leges that  she  Is  restrained  of  her  liberty 
by  certain  ofiScers  of  Shawnee  county,  act- 
ing under  color  of  authority  from  the  pro- 
bate court,  who  are  unlawfully  holding  and 
Imprisoning  her  "solely  under  and  by  virtue 
of  an  Insufficient  complaint  and  void  war- 
rant, and  under  a  void  order  and  commitment 
committing  said  Mary  Turner  to  the  Indus- 
trial School  for  Girls  at  Beloit";  that  she 
was  arrested  uipon  a  warrant  issued  upon  a 
complaint  which  charged  no  crime  warrant- 
ing her  arrest,  and  was  not  positively  veri- 
fied ;  that  no  summons  was  Issued  to  her  at 
either  of  ber  parents,  neither  of  whom  vol- 
untarily appeared;  that  the  evidence  taken 
upon  the  hearing  was  Insufficient  to  show 
probable  cause  of  the  commission  of  any 
crime  to  warrant  her  commitment  to  the 
school  named.  Tbe  exhibits  attached  to  the 
petition,  together  with  the  return  of  the  ma- 
tron of  the  county  Jail,  show  that  a  proba- 
tion officer  filed  a  complaint  verified  on  in- 
formation and  belief  that  Mary  Turner  did, 

on  or  about  the  day  of  tbe  — — 

month  of  1914,  violate  the  laws  of  the  state 
and  the  ordinances  of  the  city  of  Topeka,  and 
did  then  and  there  unlawfully  remain  out 
late  at  night;  that  she  is  Incorrigible,  and 
knowingly  associates  with  thieves  and  vi- 
cious and  immoral  persons,  and  is  growing 
up  in  Idleness  and  crime.  Upon  this  com- 
plaint a  warrant  was  issued  by  the  Judge  of 
the  Juvenile  court  commanding  the  matron 
to  arrest  Mary  Turner  and  bring  her  before 
the  Judge  at  his  office,  then  and  there  to  abide 
the  order  of  tbe  court  in  the  premises.  Aft- 
er the  hearing  a  final  order  was  made  set- 
ting forth  that  it  was  found  by  the  court 
"that  tbe  above-named  chUd  was  a  delin- 
quent cbUd  and  is  incorrigible;  that  said 
child  knowingly  associates  with  immoral 
persons,  and  Is  growing  up  in  idleness  and 
crime;  that  said  child  violated  the  ordi- 
nances of  tbe  city  of  Topeka  by  carrying  what 
is  commonly  known  as  'knucks' " ;  also  "that 
said  child  knowingly  and  willfully  violated 
the  ordinances  of  the  dty  of  Topeka 
by  remaining  ont  untU  late  hours  of  the 
night" — and  it  was  ordered  that  she  be 
committed  and  delivered  to  the  superin- 
tendent of  the  Industrial  School  for  Girls 
at  Beloit,  there  to  be  safely  kept  under  the 
direction  and  control  of  the  authorities  hav- 
ing charge  of  such  institution  until  dis- 
charged according  to  law.  In  the  paper  call- 
ed "Commitment  to  Industrial  Schools"  It 
Is  recited  that,  the  petition  and  complaint 
coming  on  to  be  heard,  Mary  Turner  and  her 
I>arents  and  tbe  probation  officer  were  pres- 
ent In  court,  and  it  was  found  that  due  and 
legal  notice  had  been  given  to  the  probation 
officer;  "Mr.  and  Mrs.  Pete  Turner  having 
appeared  voluntarily  upon  service  of  the  war- 
rant on  said  child." 

The  transcript  of  the  evidence  shows  abun- 


•For  other  cases  se«  sams  topic  and  section  NUMBSH  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Sarlsa  ft  Rsp'r  Indaz«B 
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dant  grotmd  for  the  finding  already  men- 
tioned touching  the  delinquency  and  conduct 
of  the  child.  The  probation  officer  testified 
that  he  informed  the  Judge  "that  she  would 
not  be  here  for  trial  If  we  did  not  take  her 
into  custody."  The  copy  of  the  warrant  at- 
tached to  the  petition  accords  with  the  al- 
legation of  the  latter  that  the  girl  was  im- 
prisoned and  deprived  of  her  liberty  solely 
upon  the  warrant  based  upon  a  complaint. 

[1]  It  must  be  taken  as  true  therefore  that, 
While  the  parents  appeared  without  service 
of  process  upon  them,  the  daughter  was 
taken  into  custody  by  the  probation  oflScer 
on  the  strength  of  the  warrant  based  upon 
the  complaint  both  of  which  have  already 
been  described.  It  must  also  be  taken  as 
true  that  the  intention  of  the  officers  is  to 
place  the  child  In  the  industrial  school  as 
indicated. 

Section  8680  of  the  General  Statutes  of 
1909,  enacted  in  1889,  provides  that  pro- 
bate courts  shall  have  power  to  commit  to 
the  school  in  question: 

"Third^  any  girl  under  sixteen  years  of  ase 
who  is  incorrigible  and  habitually  disregards 
the  commands  of  her  father,  mother  or  guard- 
ian, and  who  leads  a  vagrant  life,  or  resorts  to 
immoral  places  or  practices,  and  neglects  or  re- 
fuses to  perform  labor  suitable  to  her  years  and 
condition,  and  to  attend  school." 

The  only  other  grounds  applicable  are  lia- 
bility to  punishment  by  imprisonment  under 
any  existing  law  of  the  state.  Section  2782 
makes  it  a  misdemeanor  punishable  by  fine 
or  Imprisonment  or  both  to  carry  on  one's 
person  knucks  in  a  concealed  manner.  But 
there  Is  no  evidence  whatever  that  Mary 
Turner  made  any  attempt  at  concealment  of 
the  knucks  carried  by  her;  hence  the  only 
ground  of  the  section  in  question  which  ap- 
plies is  the  third  already  quoted.  This  sec- 
tion further  provides  that  before  such  girl 
shall  be  committed  the  probate  court  shall 
cause  a  complaint  to  be  filed  setting  forth 
the  charges  complained  of  In  writing,  and  be- 
fore he  shall  investigate  such  charges  shall 
give  at  least  five  days'  notice  to  all  persons 
Interested  in  the  filing  of  such  complaint. 

Section  1  of  the  Juvenile  court  act  passed 
In  1905  (Oen.  Stat  1909,  SS  609»-5113)  pro- 
vides that  the  probate  Judge  shall  be  In  charge 
of  the  Juvenile  court,  which  shall  have  au- 
thority, among  other  things,  to  issue  all  pro- 
cess necessary  In  any  case  "the  same  as  Jus- 
tices of  the  peace  are  authorized  to  do  in 
misdemeanors."  All  writs  and  process  are 
to  be  served  by  the  probation  officer.  Sec- 
tion 2  defines  a  "delinquent  child"  as  one 
who,  among  other  things,  is  incorrigible,  or 
knowingly  associates  with  thieves,  vicious 
or  immoral  persons,  or  is  growing  up  in  idle- 
ness or  crime.  Section  3  provides  that  any 
probation  officer  may  without  warrant  or 
other  process  at  any  time  until  the  final  dis- 
position of  the  case  of  any  child  over  whom 
the  court  shall  have  Jurisdiction  take  the 
child  placed  in  his  care  by  the  court  and 
bring  the  chUd  before  the  court,   "or  the 


court  may  issue  a  warrant  for  tlie  arrest  of 
any  such  child;  and  the  court  may  there- 
upon proceed  to  sentence  or  make  any  such 
disposition  of  the  case  as  it  may  deem  Just" 
Section  4  authorizes  a  petitl<m  in  writing 
when  filed  to  be  verified  upon  Information 
and  belief.  Section  6  requires  that,  unless 
the  parties  voluntarily  appear  in  court,  it 
shall  issue  summons  requiring  the  child  and 
the  persons  having  custody  thereof  to  ap- 
pear. If  the  person  so  summoned  fails  with- 
out reasonable  cause  to  appear  and  abide 
the  order  of  the  court  or  to  bring  the  child, 
he  may  be  proceeded  against  for  contempt  or 
a  warrant  be  issued  against  such  person  "or 
against  the  child  Itself."  Section  12  pro- 
vides for  an  appeal  from  the  order  of  com- 
mitment upon  the  demand  of  the  diUd's 
parent,  guardian,  custodian,  or  any  relation 
within  the  third  degree  of  kinship.  Section 
14  places  all  punishments  and  penalties  im- 
posed by  law  upon  persons  for  the  commis- 
sion of  offenses  against  the  laws  of  the  state 
or  ordinances  of  a  dty  by  delinquent  chil- 
dren under  16  within  the  discretion  of  the 
juvenile  court  Section  15  expressly  pro- 
vides: 

"And  in  no  case  shall  any  proceedings,  or- 
der or  judgment  of  the  .juvenile  court,  in  cases 
coming  within  the  purview  of  this  act,  be  deem- 
ed or  held  to  import  a  criminal  act  on  the  part 
of  any  child;  but  all  proceedings,  orders  and 
judgments  shall  be  deemed  to  have  been  taken 
and  done  in  the  exercise  of  the  parental  power 
of  the  state." 

[2,  1,  (]  At  first  blush,  the  claim  of  the 
petitioner  that  his  daughter  Is  unlawfully 
restrained  and  was  unlawfully  arrested  ap- 
peals strongly  to  one's  sense  of  liberty,  but 
a  close  examination  into  the  matter  dis- 
closes that  the  Juvenile  court,  while  a  mod- 
em institution,  is  provided  for  in  numerous 
acts  which  have  been  before  the  court,  for 
interpretation.  In  a  general  way,  it  may 
be  said  that  these  statutes,  instead  of  at- 
tempting to  punish  Juvenile  offenders  for 
misconduct,  criminal  or  otherveise,  try  to  re- 
move them  from  the  path  of  temptation,  and 
by  preventive  and  corrective  means  seek  to 
direct  them  in  the  paths  of  rectitude.  It  is 
an  assertion  xi'pon  the  part  of  the  state  of 
its  right  to  exercise  its  power  as  parens  pa- 
trise  for  the  welfare  of  such  of  its  minor 
citizens  as  are  deprived  of  proper  parental 
control  and  oversight  and  are  disposed  to  go 
wrong. 

[6]  These  words,  meaning  "ftither  of  his 
country,"  were  applied  originally  to  the  king, 
and  are  used  to  designate  the  state,  referring 
to  its  sovereign  power  of  guardianship  over 
persons  under  disability.  When  this  coun- 
try achieved  its  independence,  the  prerog- 
atives of  the  crown  devolved  upon  the  people 
of  the  states. 

"The  sovereign  will  is  made  known  to  us  by 
legislative  enactment.  The  state,  as  a  sover- 
eign, is  the  parens  patriae.  •  •  •  The  court 
of  the  United  States  cannot  exercise  any  equity 
powers,  except  those  conferred  by  acts  of  Con- 
gress,   and    those    judicial    powers    which    the 
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High  Court  of  Chancery  in  England,  acting  un- 
der its  jadicial  capacity  as  a  court  of  equity, 
possessed  and  exercised^  at  the  time  of  the  for- 
mation of  the  Constitution  of  the  United 
States."  Fontain  V.  Ravenel,  17  How.  369, 
384,  393,  15  L.  Ed.  80. 

In  tbe  case  cited  Mr.  Juqjtice  Taney  In  a 
conenrrlng  opinion  said: 

"And  the  chancery  jurisdiction  of  the  courts 
of  the  United  States,  as  granted  by  the  Consti- 
tution, extends  only  to  cases  over  which  the 
court  of  chancery  had  jurisdiction,  in  its  judi- 
cial character  as  a  court  of  equity.  The  wide 
discretionary  power  wliicji  the  chancellor  of 
England  exercised  over  infants,  lunatics,  or 
idiots,  or  charities,  has  not  been  conferred. 
These  prerogative  powers,  which  belong  to  the 
sovereign  as  parens  patriee,  remain  with  the 
state." 

While  tbe  old  Spartan  theory  that  the  child 
and  the  citizen  are  for  the  state  has  been 
reversed  by  our  civilization,  which  regards 
tbe  state  as  an  institution  for  the  good  of  the 
child  and  the  citizen,  still  tbe  state,  as  par- 
ens patriae,  may  exercise  over  the  child  pa- 
rental care  and  authority  in  order  that  he 
may  receive  the  highest  good  from  the  state 
and  achieve  the  best  results  for  himself  thus 
guarded  and  directed  in  youth.  As  said  in 
Wisconsin  Industrial  School  for  Girls  v. 
Clark  Comity,  103  Wis.  651,  665,  79  N.  W. 
422,427: 

"ISvery  statute  which  is  designed  to  give  pro- 
tection, care,  and  training  to  children,  as  a 
needed  substitute  for  parental  authority  and 
performance  of  parental  duty,  is  but  a  recogni- 
tion of  the  duty  of  the  state,  as  the  legitimate 
guardian  and  protector  of  children  where  other 
guardianship  fails.  No  constitutional  right  is 
violated,  but  one  of  the  most  important  duties 
which  organized  society  owes  to  its  helpless 
members  is  performed  just  in  the  measure  that 
tbe  law  is  framed  with  wisdom  and  is  carefully 
administered." 

[4]  The  authorities  are  nearly  all  to  tbe 
effect  that  statutes  of  this  kind  are  parental, 
rather  than  criminal,  so  that  a  Jury  may  not 
be  demanded  as  a  matter  of  constitutional 
right  This,  together  with  the  express  dec- 
laration of  the  closing  section  that  all  pro- 
ceedings, orders,  and  Jndgmeuts  shall  be 
deemed  to  have  been  taken  and  done  in  the 
exercise  of  the  parental  power  of  the  state, 
makes  It  clear  that  neither  the  stigma  ner 
tbe  penalty  of  crime  should  be  held  to  ac- 
company tiie  proceeding  and  order  In  this 
case. 

Tbe  following  are  among  tbe  numerous 
authorities  touching  the  Interpretation  and 
effect  of  similar  statutes:  Wisconsin  Indus- 
trial School  for  Girls  v.  Clark  County.  103 
Wis.  651,  79  N.  W.  422;  Commonwealth  t. 
Fisher,  213  Pa.  48,  62  Atl.  198,  6  Ann.  Cas. 
96,  and  note ;  Wharton,  Grim.  Law  (11th  Ed.) 
vol.  1,  !§  368-375;  Bx'parte  Januszewskl  (C. 
C.)  196  Fed.  123;  In  re  Sharp,  15  Idaho,  120, 
96  Pac.  563,  18  L.  R.  A.  (N.  8.)  886,  note; 
Lindsay  v.  Lindsay,  267  111.  328,  100  N.  B 
892,  45  L.  B.  A.  (N.  S.)  908,  Ann.  Gas.  1914A, 
1222,  and  note;  Hunt  v.  Wayne  Clrcoit  Judg- 
es. 142  Mich.  93,  105  N.  W.  631,  3  L.  R.  A. 


(N.  S.)  564,  7  Ann.  Cas.  821,  note,  831;  Pngh 
V.  Bowden,  54  Fla.  302,  45  South.  499, 14  Ann. 
Cas.  816,  note,  819. 

The  state  had  the  same  right  to  bring 
Mary  Turner  before  the  Juvenile  court  that 
her  parents  had,  and,  when  once  there  by  • 
proper  compulsion  of  either  sort  of  parental 
authority,  the  court  had  Jurisdiction  to  pro- 
ceed as  it  did. 

Finding  in  tbe  record  no  infringement  upon 
her  legal  and  constitutional  rights,  tbe  peti- 
tion for  her  discharge  is  denied.  All  the  Jus- 
tices concurring. 

(M  Kan.  87) 
HOWE  V.  HOWE  et  aL     (No.  19199.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1916.) 

^SyRa&K*  hy  the  Court.) 

1.  Deeds  (|  93*)— Gowstbttotioh— Iwtentioit 
OF  Gbantob. 

In  the  premises  of  a  deed  the  grantor  waa 
described  as  "of  the  first  part."  Five  persons, 
who  were  his  children,  were  named  as  "of  the 
second  part."  The  granting  clause  granted  the 
land  to  "the  parties  of  the  second  part,  their 
blood  heirs  and  assigns."  The  habendum  was 
"forever."  The  covenant  of  seisin  was  with 
"said  parties  of  the  second  part"  The  warranty 
was  to  "said  parties  of  the  second  part  their 
heirs  and  assigns."  A  life  estate  was  reserved  to 
the  grantor  by  a  separate  clause.  Held,  the  in- 
tention of  the  grantor  is  to  be  gathered  from  tbe 
four  comers  of  the  instruinent. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S:  231,  232;    Dec.  Dig.  {  93.*j 

2.  Deeds  (§§  124,  143*)— Conbtbuction— Ih- 
TEBEST  Conveyed. 

The  grantor  intended  to  make  a  present 
grant  of  the  land  to  the  five  persons  named  as 
parties  of  the  second  part  reserving  to  himself 
a  life  estate.  The  grantees  were  to  have  pow- 
er to  convey,  but  if  no  conveyance  were  made 
the  land  was  to  descend  to  their  blood  heirs  only. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  345-355,  416-428,  434,  435.  439,  462- 
455,465-468;  Dec.  Dig.  §|  124, 143.'] 

3.  Deeds  (S|  123.  124*)  —  Conbtbuction  — 
"Blood  Hbibs— Limitation— Validity. 

The  words  "blood  heirs"  were  words  of  lim- 
itation and  not  words  of  purchase.  The  limita- 
tion was  void  and  the  grantees  took  estates  in 
fee  simple  and  not  estates  for  life. 

[Ed..  Note. — For  other  cases,  see  Deeds,  Gent 
Dig.  S§  345-374,  413-136,  439,  452 ;  Dec.  Dig. 
g§  123,  124.*] 

(Additional  SyUahut  J>u  Editorial  Btaff.) 

4.  WoBDS  and  Phrases— "Blood"— "Of  the 
Blood." 

The  word  "blood"  liaa  a  broad  signification, 
being  defined  as  kindred;  consanguinity;  fam- 
ily relationship;  relationship  by  descent  from  a 
common  ancestor.  One  person  is  "of  the  blood" 
of  another  when  they  are  related  by  lineal  de- 
scent or  collateral  kinship. 

[E^.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Blood.] 

Appeal  from  District  CV>urt,  Sumner 
County. 

Action  by  Mary  Olive  Howe  against  Henry 
H.  Howe  and  others.  F^m  a  judgment  for 
defendants,  plaintitf  appeals.  Reversed  and 
remanded,  with  directions. 


•For  otber  cases  see  ume  topic  and  nctlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indezw 
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F.  L.  Martin  and  Van  M.  Martin,  both  of 
Hutchinson,  for  appellant  J.  S.  Dey,  of  Wel- 
lington, for  appellees. 

BURCH,  J.  The  action  In  the  district 
'  court  was  one  to  quiet  title.  The  facts  were 
that  Fanny  K.  Howe,  owner  of  the  land  in 
controversy,  died  Intestate  leaylng  as  her 
heirs  at  law  her  husband,  Henry  H.  Howe, 
and  Ave  children,  one  of  whom  was  Ira  E. 
Howe.  To  effect  partition  the  children  deed- 
ed to  Henry  H.  Howe,  who  then  executed  and 
delivered  to  the  children  a  deed  containing 
the  following  provisions: 

"This  indenture,  made  this  10th  day  of  Oc- 
tober, A.  D.  1900,  between  Henry  H.  Howe  a 
single  man  of  Sumner  county,  in  the  state  of 
Kansas,  of  the  first  part,  and  Era  C.  Regan, 
Emma  A.  Allen,  Eugene  B.  Howe,  Ira  E.  Howe, 
and  J.  Earl  Howe,  in  the  state  of  Kansas  and 
territory  of  Oklahoma,  of  the  second  part: 

"Witnesseth,  that  said  party  of  the  first  part, 
in  consideration  of  the  sum  of  one  thousand  dol- 
lars, the  receipt  whereof  is  hereby  acknowledged, 
do  by  these  presents  grant,  bargain,  sell  and 
convey,  unto  said  parties  of  the  second  part, 
their  blood  heirs  and  assigns,  all  the  following 
described  real  estate:  •  •  •  The  grantor 
herein  expressly  reserves  to  himself  a  life  es- 
tate to  the  rents,  use  and  occupancy  of  said  real 
estate. 

"To  have  and  to  hold  the  same,  together  with 
all.  and  singular  the  tenements,  hereditaments 
and  appurtenances  thereunto  belonging  or  in  any 
wise  appertaining  forever. 

"And  said  grantor  •  •  •  does  hereby  cove- 
nant, *  *  *  to  and  with  said  parties  of  the 
second  part,  that  at  the  delirery  of  these  pres- 
ents, he  is  lawfully  seised  in  his  own  right,  of  an 
absolute  and  indefeasible  estate  of  inheritance, 
in  fee  simple.  *  *  *  And  that  he  will  war- 
rant and  forever  defend  the  same  unto  said  par- 
ties of  the  second  part,  their  heirs  and  assigns." 

Ira  E.  Howe  died  leaving  a  will  In  which 
he  devised  the  land  to  his  wife,  Mary  Olive 
Howe.  The  blood  heirs  of  Ira  E.  Howe  as- 
serted title  to  the  land,  and  Mary  Olive  Howe 
brought  the  action  to  free  her  estate  from 
their  claims  and  to  remove  the  cloud  cast 
upon  her  title  by  the  word  "blood"  prefixed  to 
the  word  "heirs"  In  the  granting  clause  of 
the  Henry  H.  Howe  deed.  The  court  held 
that  Ira  E.  Howe  took  a  life  estate  only  un- 
der the  deed  and  rendered  Judgment  for  the 
defendants.    The  plaintiff  appeala 

The  statute  reads  as  follows: 

"The  term  'beirs,'  or  other  words  of  inherit- 
ance, shall  not  be  necessary  to  create  or  convey 
an  estate  in  fee  simple;  and  every  conveyance 
of  real  estate  shall  pass  all  the  estate  of  the 
grantor  therein,  unless  the  intent  to  pass  a 
less  estate  shall  expressly  appear  or  be  necessa- 
rily implied  in  the  terms  of  the  grant"  Gen. 
Stat  1909,  §  1651. 

[1-3]  The  Intention  of  the  grantor  in  the 
deed  In  question  is  to  be  gathered  from  the 
four  corners  of  the  instrument  So  consider- 
ed, the  deed  makes  It  clear  that  the  grantor 
Intended  to  make  a  present  grant  of  the  land 
to  the  five  persons  named  as  parties  of  the 
second  part  reserving  to  himself  a  life  es- 
tate.   The  grantees  were  to  have  power  to 


convey,  but  if  no  conveyance  were  made  the 
land  was  to  descend  to  their  blood  heirs  only. 

An  estate  tall  was  not  created  because 
words  of  procreation  were'not  inserted  in  the 
deed.     2  Blackstone's  Commentaries,  p.  114. 

[4]  The  word  "blood"  has  a  broad  significa- 
tion: 

"Blood.  Kindred  ;  consanguinity ;  family  re- 
lationship; relation  by  descent  from  a  common 
ancestor.  One  person  is  'of  tbe  bliiod*  of  sooth- 
er when  they  are  related  by  lineal  descent  or 
collateral  kinship."  Black's  Law  Dictionary,  ti- 
tle, blood. 

The  very  indefinitenesa  and  generality  of 
the  term  is  such  that  the  grantor  could  not 
have  Intended  it  to  designate  and  describe 
certain  persons  who  were  to  take  as  pres- 
ent purchasers  under  the  deed.  It  merely 
designated  a  class  of  heirs  who  were  to  take 
by  inheritance  from  the  named  grantees,  and 
consequently  was  a  word  of  limitation  only. 
Ira  E.  Howe  bore  within  himself  during  his 
lifetime  all  his  heirs,  of  every  class.  When 
he  became  seised,  the  inheritance  limited  to 
bis  blood  heirs  vested  In  him  and  be  took  a 
fee  simple  and  not  a  life  estate.  While  the 
grantor  could  create  estates  in  tbe  land,  he 
could  not  abrogate  the  statute  of  descents 
and  distributions. 

"In  creating  an  estate  of  inheritance,  other 
than  an  estate  tail,  tbe  inheritance  cannot  be 
restricted  to  a  particular  class  of  heirs.  Thus 
an  estate  to  one  and  his  'heirs  male.'  or  'heirs 
female,'  would  be  retcarded  as  a  fee  simple:  the 
limitation  to  the  particular  class  of  beirs  be- 
ing regarded  as  surplusage."  1  Washburn  on 
Real  Property  (6tb  Ed.)   {  163. 

William  Q.  Hammond,  dean  of  the  St.  Lou- 
is law  school  and  lecturer  on  the  history  of 
the  law  at  several  American  universities,  ap- 
pended to  his  edition  of  Blackstone  the  fol- 
lowing Illuminating  note  bearing  upon  this 
subject. 

"Although  the  owner  in  fee  simple  has  an  ab- 
solute power  of  controlling  bis  property,  and  can 
do  what  he  pleases  with  it,  generxlly  epeakine. 
there  is  one  very  important  limitation  upon  this 
power. 

"He  cannot  change  the  state's  law  of  descent, 
e.  g.,  he  cannot  make  it  descend  to  sons  only. 
All  he  can  do  is  to  give  it,  or  rather  to  frive  pai^ 
ticular  estates  in  it,  to  specified  individuals  dur- 
ing a  limited  period.  He  can  give  it  to  whom  he 
pleases  for  life,  or  for  years,  with  a  remainder 
over  to  the  grantee's  oldest  son,  or  to  any  other 
individual,  whether  existing  or. not  if  properly 
specified  and  limited. 

"In  this  case,  of  course,  no  person  can  chance 
the  disposition  made  of  It,  until  the  last  re- 
mainderman entitled  to  take  comes  into  being 
and  into  possession  of  tbe  estate. 

"Formerly  many  attempts  were  made  by  in- 
genious limitations  to  keep  tbe  property  in  this 
copdition  for  many  generations.  •  *  •  It  is 
evident  that  this  would  change  tbe  law  of  the 
state  so  far  as  this  particular  pnii>erty  was 
concerned,  by  substituting  for  a  fee  simple  an 
endless  succession  of  life  estates."  2  Ham- 
mond's Blackstone's  Commentaries,  p.  203. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  quiet  the  plaintlfTs  title.  All  tlie 
Justices  concurring. 
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(91  Kan.  48) 

KIRBT't.  BEOADDtJS.    (No.  19189.) 
(Supreme  Court  ot  Kansas.     Jan.  9,  1915.) 

(Sytlahua  hy  the  Court.) 

1.  Deeds  (5  128*)— Intebbst  Conveyed— Rule 

IN  SUEJLLET'S  CaSE— APPLICATION. 

The  rule  In  Sbelley'a  Case,  except  as  ap- 
plied to  wills,  is  a  part  of  the  common  law  of 
this  state,  and  therefore  a  deed  to  a  named 
{rrantee  for  life,  with  a  provision  that  at  his 
death  the  title  shall  vest  in  his  heirs,  enables 
him  to  make  an  effective  conveyance  of  the  fee. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  Jl  413-415,  419-421,  427;  Dec.  Dig.  { 
128.*] 

(Additional  Syllaiua  ly  Editorial  Staff.) 

2.  Deeds   (§   128*)  —  Construction  —  Estate 
Created- "Rule  in  Shelley's  Case." 

The  "rule  in  Shelley's  Case"  is  that,  where 
a  conveyance  is  made  to  one  for  bis  life  with  a 
provision  that  at  bis  death  the  title  shall  pass 
to  bis  heirs,  the  crantor  is  conclusively  pre- 
sumed to  intend  that  upon  the  death  of  the 
grantee  named  the  title  shall  pass,  not  only  in 
accordance  with,  but  by  virtue  of,  the  law  of 
descent ;  and,  having  chosen  to  vest  an  inherita- 
ble estate  in  the  grantee,  the  grantor  cannot, 
by  describing  it  as  one  for  life  only,  effectively 
forbid  the  grantee's  alienation  of  the  fee. 

[Ed.  Note. — For  other  cases,  see  Deeds,  (Tent, 
Dig.  St  4ia-416,  419-^1,  i27;  Dec.  Dig.  | 
128.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Rule  in  Shelley's  Case.] 

Appeal  from  District  Conrt,  Leavenworth 
County. 

Action  by  Mary  Broaddus  Kirby  against 
Anne  Lee  Broaddus.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Walter  El  Brown,  of  Atchison,  for  appel- 
lant Waggener  &  Challlss,  of  Atchison,  for 
appellee. 

MASON,  J.  Mrs.  Mary  A.  Broaddus  exe- 
cuted to  her  sons  J.  Norris  Broaddus  and 
John  W.  Broaddus  a  warranty  deed  which 
was  In  the  usual  form,  excepting  that  after 
the  description  of  the  property  It  contained 
these  provisions: 

"This  conveyance  Is  made  upon  the  following 
conditions:  First,  said  grantor  reserves  a  life 
estate  in  said  premises  to  herself.  Second,  said 
grantor  hereby  conveys  and  intends  to  convey  to 
said  J.  Norris  Broaddus  and  John  W.  Broaddus 
a  life  estate  only  in  said  premises  after  the  ex- 
piration of  the  life  estate  of  the  grantor  in  said 
premises,  and  upon  the  death  of  said  J.  Norris 
Broaddus  and  John  W.  Broaddus  the  fee  to  the 
premises  herein  shall  vest  absolutely  in  the  heirs 
of  said  J.  Norris  Broaddus  and  John  W.  Broad- 
dus." 

Thereafter  J.  Norris  Broaddus  (his  wife 
Joining)  and  John  W.  Broaddus  (unmarried) 
reconveyed  the  property  to  their  mother  (now 
Mrs.  Klrby),  who  brought  an  action  to  quiet 
her  title  against  Anne  Lee  Broaddus,  the  mi- 
nor daughter  of  J.  Norris  Broaddus.  An  an- 
swer was  filed  in  behalf  of  the  defendant  as- 
serting that,  by  reason  of  the  facts  already 
stated,  she  had  a  vested  interest  as  remain- 
derman ;  her  father  having  taken  only  a  life 
estate  under  the  deed  from  his  mother.      A 


demurrer  to  the  answer  was  sustained,  and 
an  appeal  is  taken  from  that  ruling. 

[1,2]  The  question  presented  is  whether 
the  conveyance  from  Mary  A.  Broaddus 
vested  in  J.  Norris  Broaddus  and  John 
W.  Broaddus  a  title  In  fee  or  merely  a 
life  estate  with  a  remainder  to  their  heirs, 
and  this  depends  npon  whether  the  rule 
in  Shelley's  Case  is  in  force  in  this  state 
as  applied  to  deeds.  The  argument  Is 
made  for  the  appellant  that  the  rule  in  the 
Shelley  Case  is  no  part  of  the  common  law 
of  Kansas,  not  being  adapted  to  the  condi- 
tions and  wants  of  our  people;  the  reasons 
for  It  having  no  place  under  our  system. 
The  rule  Is  sometimes  said  to  have  been 
founded  solely  upon  principles  of  feudal  law 
that  have  no  application  In  this  country,  but 
more  substantial  grounds  for  it  have  also 
been  stated.  While  It  has  been  denounced 
by  some  authorities  aa  arbitrary  and  unrea- 
sonable, It  has  been  commended  by  others 
as  well  founded,  and  as  accomplishing  good 
results.  The  rule  in  substance  Is  this: 
Where  a  conveyance  is  made  to  one  for  his 
life  with  a  provision  that  at  his  death  the 
title  shall  pass  to  his  "heirs,"  the  grantor  is 
conclusively  presumed  to  Intend  that  upcm 
the  death  of  the  grantee  named  the  title 
shall  pass  not  only  in  accordance  with,  but 
by  virtue  of,  the  law  of  descent;  and,  hav- 
ing chosen  to  vest  an  inheritable  estate  In 
such  grantee,  the  grantor  cannot,  by  de- 
scribing it  as  one  for  life  only,  effectively 
forbid  the  grantee's  alienation  of  the  fee. 
There  is  a  reasonable  basis  for  saying  that 
the  real  Intention  of  the  grantor  in  such  case 
la  that  upon  the  death  of  the  grantee  the 
new  owners  shall  derive  their  title  by  inherit- 
ance. He  obviously  has  in  mind  no  particu- 
lar beneficiaries  of  his  own  grant  He  Is 
content  that  the  law,  as  it  shall  exist  when 
the. grantee  dies,  whatever  It  may  be,  and 
however  it  may  have  been  changed  since  the 
execution  of  the  deed,  shall  determine  the 
disposition  of  the  title.  His  essential  pur- 
pose is,  as  the  rule  Interprets  It,  to  vest  the 
fee  in  the  grantee,  but  to  disable  him  from 
alienating  it  This  he  cannot  do,  and  the 
attempted  restriction  is  ineffective.  13  Cya 
687 ;  note,  3  L.  R.  A.  (N.  S.)  668.  See,  also, 
Durand  v.  Higgins,  67  Kan.  110,  72  Pac.  667 ; 
Brady  v.  Fuller,  78  Kan.  448,  96  Pac.  854; 

Howe  V.  Howe,  93  Kan.  ,  145  Pac.  873, 

decided  at  this  session. 

"Upon  the  absolute  transfer  of  an  estate,  the 
grantor  cannot,  by  any  restrictions  or  limita- 
tions contained  in  the  instrument  of  transfer, 
defeat  or  annul  the  legal  consequences  which 
the  law  annexes  to  the  estate  thus  transferred. 
If,  for  instance,  upon  the  transfer  of  an  estate 
in  fee,  the  conveyance  should  provide  that  the 
estate  thereby  conveyed  should  not  be  subject  to 
dower  or  to  curtesy,  or  that  it  should  not  de- 
scend to  the  heirs  general  of  the  grantee  upon 
his  dying  intestate,  or  that  the  grantee  should 
have  no  power  of  disposition  over  it,  the  provi- 
sion, in  either  of  these  cases,  would  clearly  be 
inoperative  and  void,  because  the  act  or  thing 
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forbidden  Is  •  riebt  or  incident  which  the  law 
annexes  to  every  estate  in  fee  simple,  and  to  give 
effect  to  such  provisions  would  be  simply  permit- 
ting individuals  to  abrogate  and  annul  the  law 
of  the  state  by  mere  private  contract.  This  can- 
not be  done."  Steib  v.  Whitehead,  Ul  111.  247, 
251. 

Since  at  tbls  time  one  cannot  convey  a  fee 
simple  in  land  and  at  the  same  time  forbid 
Its  alienation  by  tbe  grantee,  there  is  noth- 
ing archaic  In  holding  that  be  cannot  (with- 
out legislative  authority)  accomplish  exactly 
tbe  same  result  by  merely  calling  tbe  title 
he  bestows  a  life  interest. 

The  wisdom  of  the  rule  need  not  be  dis- 
cussed. Its  history  and  operation  are  elabo- 
rately considered  in  a  series  of  cases,  with 
an  accompanying  note,  in  29  L.  R.  A.  (N.  S.) 
935,  963.  It  is  a  well-recognized  part  of  the 
common  law  which  has  been  adopted  in  tills 
state.  Gen.  Stat  1909,  {  9850.  In  Peck  v. 
Ayres,  79  Kan.  457,  100  Pac.  283,  it  was  said 
that  the  rule  has  been  abrogated  here,  but 
there  tbe  title  created  by  a  will  was  under 
consideration.  In  Bunting  v.  Speek,  41  Kan. 
424,  435,  437,  21  Pac.  288,  292  (3  L.  K  A. 
690),  it  was  said: 

"The  rule  in  Shelley's  Case,  which  was  a  part 
of  the  common  law,  has  been  repealed  or  altered 
by  all  the  states  except  in  Maryland,  Georfria, 
Texas,  Indiana,  and  Pennsylvania.  In  this 
state,  however,  it  [tbe  repeal]  affects  wills  only. 
•  •  •  When  this  devise  took  effect,  the  nrie  in 
Shelley's  Case  was  in  force  in  this  state ;  but 
by  revision  of  1S68  (chapter  117,  §  52)  it  was 
abrogated  so  far  as  wills  are  concerned." 

Tbe  partial' repeal  of  the  rule  in  Shelley's 
Case  (Gen.  Stat.  1909,  {  9829)  was  effected  by 
a  section  of  a  new  chapter  on  wills,  adopted 
at  the  time  of  tbe  general  revision  of  the 
statutes  in  1868.  At  the  same  session  of  the 
Legislature,  and  as  %  part  of  the  same  gen- 
eral plan,  the  entire  law  of  conveyances  was 
revised.  If  it  had  been  the  purpose  to  do 
away  with  the  rule  entirely,  it  seems  clear 
that  a  provision  on  the  subject  would  bave 
been  Inserted  in  the  chapter  relating  to  deeds. 
Tbe  abrogation  of  tbe  rule  so  far  as  wills 
w^e  concerned  was  a  recognition  of  its  ex- 
istence, and  proves  that  the  matter  engaged 
the  attention  of  the  lawmaking  body.  That 
no  change  was  made  in  this  respect  in  the 
statute  {"egarding  conveyances  seems  to  dem- 
onstrate that  the  Legislature  at  that  time 
was  satisfied  with  the  oi>eration  of  the  rule 
80  far  as  it  affected  deeds. 

Tbe  Judgment  is  afBrmed.  All  the  Justices 
concurring. 

(93  Kan.  634) 

HUNDLEY  DRT  GOODS  CO.  v.  LINVILLB. 
(No.  1861&) 

(Supreme  Court  of  Kansas.     Jan.  9,  1916.) 

(BvUaiui  hu  the  Court.) 

Bnxs  AND  Notes  (§  637*)— Fbaud— Isstncs— 
Sufficiency  of  Evidence. 

There  was  no  sufficient  evidence  of  fraud  in 
the  procuring  of  tbe  promissory  note  sued  on  to 
justify  the  submission  to  the  jury  of  tbe  ques- 


tion of  fraud  as  determinative  of  the  validity  of 
the  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1862-1893;  Dec  Dig.  f 
537.*] 

Burch,  J.,  dissenting. 

Appeal  from  District  Court,  Mitchell 
County. 

Action  by  the  Hundley  Dry  Goods  Com- 
pany, a  corporation,  against  W.  H.  Llnvllle. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals    Reversed. 

Kagey  &  Anderson,  of  Beloit,  for  appellant 
Charles  W.  Clarke  and  Edgar  Bennett,  both 
of  Washington,  Kan.,  for  appellee. 

SMITH,  J.  The  appellant  tbe  Hundley 
Dry  Goods  Company,  sold  a  bill  of  goods  to 
the  Llnvllle  Dry  Goods  Company,  amounting 
to  over  $800.  Before  any  itayments  were 
made  ,  on  the  bill  the  Llnvllle  Dry  Goods 
Company  sold  its  entire  stock  of  dry  goods 
to  one  J.  H.  Huyck,  who  assumed  and  agreed 
to  pay  the  wholesale  bills  outstanding,  in- 
cluding the  bill  of  appellant  Huyck  paid 
nothing  thereon,  but  sold  the  stock  of  goods- 
to  one  C.  W.  Jolley,  who  in.  turn  assumed 
and  agreed  to  pay  all  the  wholesale  bills,  in- 
cluding the  bill  of  appellant,  but  neither  did 
Jolley  pay  anything  thereon.  Some  time 
thereafter  Mr.  Babb,  a  representatlTe  of  the 
Hundley  Dry  Goods  Company,  came  to  W.  H, 
Linville,  who  had  been  president  of  the  Lln- 
vllle Dry  Goods  Company,  when,  as  appears 
by  the  testimony  of  Linville  in  the  tran- 
script, the  following  colloquy  occurred  be- 
tween Linville  and  Babb: 

"A.  He  (Babb)  said  his  people  sent  him  out  to 
straighten  up  tbe  accounts  of  the  Linville  Dry 
Goods  Company.  He  wished  to  get  that  in  some 
kind  of  shape  different  from  what  it  was,  and  I 
told  him  that  Mr.  Jolley  was  assuming  that  por- 
tion, and  be  said  Jolley  was  not  able  to  assume 
that,  and  be  didn't  want  to  settle  that  matter 
without  my  signature  or  guarantv.  Q.  What 
did  Babb' want  to  do?  A.  He  wanted  me  to  sign 
a  note.  Q.  What  did  be  say?  A.  He  said  if  I 
would  sign  it  Mr.  Jolley  would  then  sign;  that 
it  would  be  returned  to  me  and  never  be  turned 
into  tbe  company.  Q.  What  did  be  say  would 
be  done  with  tbe  note  if  Mr.  Jolley  would  sign 
it?  A.  I  don't  know,  I  cannot  repeat  tbe  words 
be  used  right  along,  out  however,  if  Mr.  Jolley 
signed  the  note,  be  bad  money  enough  at  the 
Farmers'  State  Bank  of  Washington  to  cover 
this  and  hold  tbe  note  in  the  bank,  to  be  turned 
over  to  the  bank  and  not  be  applied  on  the  ac- 
counts. Q.  After  these  remarks  by  Mr.  Babb, 
what  did  you  do?  A.  I  finally  signed  the  note. 
Q.  For  how  much?  A.  Whatever  the  note  call- 
ed for,  eight  hundred  and  some  dollars.  Q. 
What  was  done  with  this  note  after  you  signed 
it?  A.  About  tbe  next  thing  I  heard  •  •  * 
Q.  (Interrupting)  Did  you  deliver  this  note  to 
Mr.  Babb?  A  Yes,  sir.  Q.  After  signing  and 
delivering  this  note  to  Mr.  Babb,  did  you  have 
any  further  conversation  with  bim  that  day?  A. 
Yes,  sir.  Q.  What  was  that?  A.  Well,  before 
I  left  town,  Mr.  Babb  came  to  me — I  was  at  tbe 
depot— and  he  said  Mr.  Jolley  had  refused  to 
sign  the  note,  and  then  we  went  back  uptown. 
Q.  Babb  tuld  you  that  Jolley  bad  refused  to 
sign  the  note?  A.  Yes,  sir.  Q.  What  was  then 
done?    A.  We  came  down  to  Mr.  Bennett's  of- 
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Bee  in  Washlneton,  and  Mr.  JoUey  finally  alsn«d 
another  note  for  the  same  amount  Q.  Payable 
to  the  Hundley  Dry  Goods  Company?  A.  Yes, 
«ir.  Q.  What  was  done  with  that  note?  A. 
Mr.  Babb  put  it  in  his  pocket.  Q.  Was  this 
note  sitrned  by  yon  returned  to  jwq?  A.  No,  sir. 
Q.  It  was  to  have  been?  A.  xes,  sir;  accord- 
ing to  our  former  agreement.  Q.  But  waa  it 
afterwards  returned?  A.  No;  never  was.  Q. 
This  man  Bahb,  who  was  he?  A.  He  was  at- 
torney or  agent  for  the  Hundley  Dry  Goods 
Company.  Q.  Where  was  this  note  drawn  and 
signed  by  you?  A.  In  Mr.  Bennett's  office  at 
Washington,  Kan.  Q.  Any  one  present  beside 
you  and  Mr.  Babb?  A.  Mr.  Bennett.  Q.  Was 
that  all?    A.  That  was  aU." 

The  court  Instructed  the  Jury,  in  sub- 
stance, that  linvUIe  was  not  personally  re- 
sponsible for  the  entire  indebtedness  of  the 
Unvllle  Dry  Goods  Company  until  be  sign- 
ed the  note  in  question ;  that  be  was  not  re- 
sponsible on  the  note  if  the  same  was  pro- 
cured by  false  representations  made  by  tbe 
plalntUTs  agent  with  tbe  intent  to  cheat  and 
defraud  tbe  defendant  in  tbe  giving  of  tbe 
note,  and  plaintUTs  agent  knew  tbem  to  be 
false  when  made,  and  tbe  defendant  believed 
tbem  to  be  true,  ai«d  relied  thereon  and  was 
induced  thereby  t<>  execute  and  deliver  tbe 
note  sued  on  wben  otherwise  be  would  not 
bare  done  so. 

Tbe  note  sued  on  was  an  unconditional 
promise  to  pay  t&e  amount  specified  therein 
at  a  certain  time,  and  we  cannot  agree  that 
there  was  any  sufficient  evidence  that  Lin- 
Lille's  signature  was  procured  through  fraud. 
Mr.  LinviUe  testified,  as  above  set  forth: 

"That  Jolley  was  not  able  to  assume  that  [the 
debt  of  the  Linrille  Dry  Goods  Company],  and 
be  [the  solicitor]  did  not  want  to  settle  the  mat- 
ter without  my  signature  or  guaranty.  •  •  • 
He  said  if  I  would  sign  it,  Mr.  Jolley  -  would 
then  sign ;  that  it  would  be  returned  to  me  and 
not  turned  in  to  the  company.  •  ♦  •  If  Mr. 
Jolley  signed  the  note,  be  had  money  enough  at 
the  Farmers'  State  Bank  at  Washington  to  cov- 
er thia  and  hold  the  note  at  the  bank,  to  be 
turned  over  to  the  bank  and  not  applied  on  the 
accounts." 

It  further,  appears  that  Jolley,  tbe  second 
purchaser  of  the  stock  of  goods,  did  sign  a 
note  for  about  tbe  same  amount,  but  It  does 
not  appear  that  Llnvllle  demanded  tbe  re- 
turn of  his  note,  wblcb  be  says  was  a  part 
of  tbe  agreement  upon  wblcb  be  signed  it. 
He  says  be  was  present  wben  Jolley  signed 
tbe  note,  and  It  appears  that  he  allowed  tbe 
solicitor  to  go  away  with  both  notes  without 
objection.  In  fact,  be  was  in  about  the  same 
condition  that  be  would  have  been  had  he 
and  Jolley  signed  tbe  same  note  and  tbe 
solicitor  bad.  In  substance.  Informed  blm 
that  be  would  not  accept  Jolley's  note  alone. 

We  conclude  that  the  evidence  does  not 
support  the  verdict  of  tbe  Jury  which  under 
the  Instructions  must  be  based  upon  a  find- 
ing of  fraud  in  tbe  procuring  of  tbe  note. 
It  cannot  be  said  that  tbe  note  was  given 
without  any  consideration,  altbongb  tbe  con- 
sideration did  not  pass  to  Llnvllle  personal- 
ly, but  to  tbe  corporation  of  wblcb  be  was 
president  and    a  stocltbolder.    In  effect,  tbe 


note  was  given  by  blm  as  a  surety  for  hlB 
corporation. 

Tbe  motion  for  a  new  trial  should  have 
been  sustained.  The  Judgment  is  reversed, 
and  tbe  case  is  remanded  for  a  new  trial. 

JOHNSTON,  a  J.,  and  MASON,  PORTER, 
BENSON,  and  WEST,  JJ.,  concurring. 

BURCH,  J.  I  dissent  The  evidence  was 
sufficient  to  show  that  tbe  delivery  was  for 
a  special  purpose.  Negotiable  Instruments 
Act,  g  23,  Gen.  Stat  1909,  {  5269,  and  cases 
dted  In  Storey  ▼.  Storey,  214  Fed.  978,  131 
C.  G.  A.  268.  Tbe  use  of  paper  delivered  for 
a  special  purpose  only,  and  not  for  the  cre- 
ation of  a  debt  for  other  purposes  consti- 
tutes fraud, 

SMITH,  J..  Joins  in  tbe  dissent  of  Mr. 
Justice  BURCH. 

"°""^""  (88  Kan.  Ml) 

LEAVENS  ▼.  HOOVER.    (No.  18870.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1915.) 
(Syllalnu  iy  the  CoMrt.) 

1.  Appkal  and  Ebbob  (§  1048*)— Witnesses 
S    330*)— Ha&mless   Ebbob— CBoss-ExAia- 

RATION— ReBTBICTION. 

In  an  action  upon  a  promissory  note,  one 
of  the  principal  issues  being  whether  the  plain- 
tiff was  a  holder  in  due  course,  it  is  htld  that 
no  prejudicial  error  was  committed  in  restrict- 
ing his  cross-examination  concerning  the  cir- 
cumstances under  which  he  acquired  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  4140-4145,  4151,  415»- 
4160;  Dec.  Dig.  J  1048;*  Witnesses,  Cent  Dig. 
Si  1106-1108;   Dec  Dig.  S  330.*] 

2.  Bills  and  Notes  (8  538*)— Tblai,  ({§  260, 
296*)— iNSTBUcnoNS— REPETmoN— Fraud. 

Various  trial  ratings  examined,  and  A«Id 
not  to  require  a  reversaL 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  H  1895-1898,  1900-1910; 
Dec.  Dig.  i  638  ;*  Trial,  Cent  Dig.  y  651-659. 
705-713,  716,  716,  718;  Dec  Dig.  |S  280,  296.*] 

Appeal  from  District  Court,  Osborne 
County. 

Action  by  K.  O.  Leavens  against  John  J. 
Hoover.  From  a  Judgment  for  plaintiff,  de- 
fendant apjpeals.    Affirmed. 

Hawkes  &  Else,  of  Osborne,  for  appellant 
Bowersock  h  Hall,  of  Kansas  City,  Mo.,  and 
J.  K.  Mitchell,  of  Osborne,  for  appellee. 

MASON,  J.  K.  G.  Leavens  obtained  a 
judgment  upon  a  promissory  note  against 
John  J.  Hoover,  who  appeals.  The  note 
was  executed  to  W.  E.  Ralguel  by  Hoover, 
who  defended  on  tbe  ground  that  it  was  pro- 
cured by  fraud,  In  that  false  representations 
were  made  to  him  with  respect  to  tbe  value 
of  shares  of  stock  in  a  corporation,  for  tbe 
purchase  of  which  it  was  giren.  Leavens 
claimed  as  an  innocent  purchaser.  No  spe- 
cial findings  were  made,  and  It  is  not  cer- 
tain whether  tbe  Jury  found  that  tbe  allega- 
tions of  fraud  were  not  sustained,  or  that 
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this  defense  was  not  available  against  the 
plaintiff. 

The  petition  alleged  a  commercial  indorse- 
ment by  Ralgael,  which  was  denied  under 
oath.  Raiguel's  name  was  attached  to  an 
indorsement  on  the  note,  but  the  defendant 
maintains  that  there  was  no  evidence  what- 
ever of  the  genuineness  of  the  signature,  and 
that  therefore  this  issue  should  not  have 
been  submitted  to  the  Jury.  There  was  cir- 
cumstantial evidence  which  probably  war- 
ranted the  Inference  that  Ralguel  made  or 
authorized  the  Indorsement,  but  this  need 
not  be  determined,  as  there  was  direct  evi- 
dence on  the  subject  The  defendant  testified 
that  he  had  ha^  some  correspondence  with 
Ralguel.  He  was  then  asked  if  he  was  suffi- 
ciently familiar  with  bis  handwriting  to 
Identify  it  positively.  The  record  shows 
this  answer: 

"I  would  tblnk  I  could  positively,  I  never  had 
sufficient  knowledge  of  nis  signature  to  the 
affidavit" 

He  was  then  asked  if  the  signature  so  far 
as  he  knew  was  genuine,  and  answered : 

"So  far  as  I  know  it  is  his  signature.  I  am 
not  sufficiently  acquainted  with  his  liandwrit- 
ing  to  be  positive. 

It  Is  suggested  that  the  context  shows  that 
the  word  "not"  must  have  been  omitted  from 
the  record  of  the  first  answer  quoted.  This 
may  be  granted;  but  the  fair  Interpretation 
of  the  answers  is  that,  having  some  familiari- 
ty with  Raiguel's  handwriting,  the  defend- 
ant believed  the  signature  to  be  genuine. 
There  being  nothing  elsewhere  in  the  record 
to  suggest  a  doubt  on  the  subject,  this  evi- 
dence was  sufficient  to  support  a  finding  of 
Its  genuineness. 

The  plaintiff  contends  that  it  is  really  im- 
material whether  or  not  he  was  an  innocent 
purchaser  of  the  note,  because  the  defend- 
ant's own  evidence  showed  tliat  no  actionable 
misrepresentations  were  made  to  him,  and 
that  his  subsequent  conduct  prevented  bis 
relying  on  that  defense.  The  defendant  as- 
serts that  misrepresentations  were  made  to 
him  regarding  the  value  of  the  corporate 
stock  for  which  the  note  was  given.  The 
plaintiff  argues  that,  in  view  of  the  defend- 
ant's opportunity  for  Investigation,  the  case 
is  within  the  rule  that  false  statements  re- 
garding values,  being  matters  of  opinion  rath- 
er than  of  fact,  do  not  in  legal  contempla- 
tion constitute  fraud.  Else  v.  Freeman,  72 
Kan.  666,  83  Pac.  409;  20  Cya  48.  The 
defendant,  however,  among  other  matters,, 
some  of  which  were  of  a  similar  character, 
alleged  that  false  statements  were  made  to 
him  concerning  the  kind  of  water  rights 
appurtenant  to  lands  owned  by  the  corpora- 
tion. These  were  representations  of  fact 
upon  which  the  defendant  might  have  a  right 
to  rely.  The  plaintiff  also  Insists  that,  be- 
cause the  defendant  retained  the  stock  after 
becoming  fully  advised  of  the  situation,  he 
is  precluded  from  asking  a  rescission  of  the 
contract     The   defendant   relied   upon  the 


damages  he  suffered,  as  an  offset  to  the 
note,  and  for  that  purpose  no  return  of  the 
stock  was  necessary. 

[1]  The  note  was  dated  July  13,  1908,  and 
was  due  in  two  years  from  that  time.  The 
plaintiff  testified  that  he  purchased  it  In  the 
early  part  of  1909.  On  his  cross-examina- 
tion this  colloquy  took  place : 

"What  was  the  consideration  for  this  note 
you  paid?  I  paid  for  that  note  and  some  oth- 
ers for  my  services  to  Van  Asmua.  What  were 
those  services?  Introducing  to  people?  Yes, 
and  assisting  him." 

A  little  later  he  was  asked,  "When  did 
you  introduce  Mr.  Van  Asmus  to  these  gentle- 
men in  Kansas  City?"  An  objection  to  the 
question  as  Incompetent,  irrelevant,  and  im- 
material was  sustained,  and  of  this  ruling 
complaint  is  made.  In  reply  to  this  the 
plaintiff  says  In  his  brief: 

"There  was  no  intimation  whatever  that  a 
contract  existed  between  plainti>t  and  Van  As- 
mus under  which  the  former  received  the  note 
18  months  before  he  paid  for  it,  and  such  was 
not  the  case.  The  transaction  was  executed 
on  both  sides  early  in  1909.  As  plaintiff  testi- 
fied, he  purchased  the  note  at  that  time,  and 
the  lower  court  did  not  abuse  its  discretion  in 
refusing  to  ailon  defendant  to  cover  this  mat- 
ter again." 

This  is  not  a  sufficient  answer  to  the  ob- 
jection. The  defendant  was  entitled  to  cross- 
examine  the  witness  in  detail  for  the  very 
purpose  of  determining  the  accuracy  of  bis 
general  statement,  which  was  of  the  nature 
of  a  conclusion.  The  matter  might  possibly 
have  become  Important,  for  one  who  pays 
for  a  note  after  having  notice  of  an  Infirmity 
is  not  a  holder  in  due  course  (Gen.  Stat  1909, 
S  5307),  although  it  Is  said  that  where  a  note 
is  transferred  as  payment  for  personal  prop- 
erty a  delivery  of  all  the  property  before 
notice  is  not  indispensable  (7  Cyc.  943).  How- 
ever, the  inquiry  was  not  pressed  further. 
The  question  objected  to  was  not  asked  in 
direct  connection  with  the  testimony  as  to 
the  time  and  manner  of  the  pialntHTs  ac- 
quiring the  note.  Mo  statement  of  its  pur- 
pose is  shown,  and  there  is  no  affirmative 
showing  that  the  attention  of  the  trial  court 
was  directed  to  the  phase  of  the  matter  that 
Is  now  presented.  In  the  course  of  his  re- 
buttal evidence,  the  plaintiff  testified  as  fol- 
lows: 

"State  the  circumstances  under  which  you 
came  into  the  possession  of  this  note.  For  serv- 
ices rendered  Van  Asmus.  And  you  paid  for 
this  a  valuable  consideration?  State  whether 
or  not  you  paid  for  this  a  valuable  considera- 
tion. •  •  *  Go  ahead  and  state  the  circum- 
stances under  which  you  became  the  owner  of 
this  note.    In  payment  of  my  services." 

The  trial  Judge  then  asked  these  ques- 
tions, among  others,  receiving  the  answers 
indicated : 

"When  did  you  first  see  this  note— the  ^,- 
000  note?  The  first  part  of  1909.  How  did 
you  get  possessiob  of  the  note?  Van  Asmus  had 
this  note  and  some  others,  and  he  wanted  me 
to  assist  in  floating  his  proposition  in  Kansas 
City,  and  he  told  me  if  I  would  do  ao  he  would 
turn  these  notes  over  to  me." 


Digitized  by 


Google 


Kan.) 


LEAVENS  T.  HOOVER 


879 


On  cross-examination  he  was  asked  wboi 
he  had  bis  first  talk  with  Van  Asmus  about 
the  notes,  and  replied  that  he  could  not  ex- 
actly remember;  that  be  received  the  notes 
shortly  afterwards.  -The  question  as  to 
when  he  had  Introduced  Van  Asmus  was  not 
renewed,  nor  was  any  further  question  ask- 
ed bearing  upon  the  time  when  the  plaintiff's 
services  in  payment  of  the  note  were  per- 
formed. In  this  situation,  it  cannot  be  said 
that  In  sustaining  the  objection  to  the  single 
question  the  court  committed  reversible  er- 
ror. It  was  not  shown  that  at  any  time  before 
the  action  was  brought  the  plaintiff  was  ad- 
vised of  the  claim  of  fraud. 

The  plaintiff  also  testified  on  his  original 
examination  that  before  he  purchased  the 
note  Van  Asmus  told  him  what  it  was  giv- 
en for,  but  the  court  sustained  an  objection 
to  a  further  question  as  to  what  it  was. 
This  was  perhaps  too  close  a  restriction  up- 
on the  cross-examination.  But  it  is  not 
made  to  appear  that  the  raling  was  preju- 
dicial. The  inquiry  was  not  extended  or  re- 
newed, and  there  was  at  no  time  any  con- 
troversy as  to  what  the  note  was  given  for. 
The  statute  (Civ.  Code,  f  307  [Qen.  St  1909,  { 
5901])  does  not  require  a  litigant  to  show 
what  answers  would  have  been  returned  to 
the  excluded  questions,  in  order  to  urge  a 
new  trial  on  the  ground  of  the  denial  of  a 
right  to  cross-examine  the  adverse  party. 
Mcintosh  ▼.  OU  Co.,  89  Kan.  289,  131  Pac. 
151,  47  li.  B.  A.  (N.  S.)  730.  But  it  does 
forbid  the  granting  oi  a  new  trial  without 
an  affirmative  showing  that  the  ground  re- 
lied on  affected  the  result  We  do  not  think 
the  record  can  be  said  to  show  a  probability 
that  any  prejudice  resulted  from  the  ruUngs 
complained  of.  It  is  suggested  that  "if  Van 
Asmus  told  plaintiff  what  the  note  was  given 
for,  then  plaintiff  could  not  be  an  innocent 
purchaser  of  the  note."  That  does  not  fol- 
low, for  a  statement  in  a  note  of  the  transac- 
tion which  gave  rise  to  it  does  not  affect  its 
negotiability.  Gen.  Stat  1009,  {  5256';  Bank 
V.  Ligbtner,  74  Kan.  736,  88  Pac.  59. 

[2]  An  instruction  was  asked,  which  the 
court  refused,  that  in  determining  the  ques- 
tion of  the  plaintiff's  right  to  be  deemed  an 
innocent  purchaser  the  Jury  might  take  into 
consideration  all  the  evidence  of  the  circum- 
stances under  which  he  acquired  the  note, 
including  his  business  relations  with  the  per- 
son from  whom  he  received  it  It  might 
well  have  been  given;  but  its  omission  was 
not  error,  especially  In  view  of  the  fact  that 
the  Jury  were  told  that  in  determining  the 
existence  or  nonexistence  of  any  fact  they 
«ouId  take  into  consideration  all  the  evi- 
dence tending  to  prove  or  disprove  it  includ- 
ing the  surrounding  circumstances. 


Complaint  is  made  of  an  instruction  that 
evidence  of  fraud  in  the  procuring  of  the  note 
was  not  to  be  considered  in  deciding  whether 
the  plaintiff  was  an  innocent  purchaser.  No 
misapprehension  can  have  resulted  from  this, 
for  the  Jury  were-elsewfaere  told  that  if  such 
fraud  were  shown,  the  burden  of  proving 
want  of  notice  was  on  the  plaintiff. 

An  instruction  was  given  to  the  effect  that 
although  fraud  may  have  been  practiced  up- 
on the  defendant  in  the  procuring  of  the 
note,  no  sum  in  the  way  of  damages  therefor 
could  be  allowed  to  the  defendant  if  the 
plaintiff  knew  nothing  of  the  fraud  and  was 
not  a  party  to  it  This  Is  complained  of  by 
the  defendant  as  ignoring  the  requirement 
that  the  plaintiff,  to  have  the  benefit  of  his 
Ignorance  of  the  fraud,  must  have  been  a 
4>urchaser  for  value,  in  due  course  of  busi- 
ness, and  before  maturity.  The  plaintiff 
seeks  to  Justify  the  instruction  on  the  ground 
that  there  was  no  conflict  In  the  evidence  as 
to  these  matters,  and  contends  that  in  any 
event  no  prejudice  resulted,  lna^'much  as 
they  were  fully  covered  in  other  parts  of  the 
charge.  We  are  inclined  to  believe  that  this 
instruction  referred  only  to  the  possibility  of 
damages  being  found  in  excess  of  the  amount 
of  the  note,  and  iiecomlng  the  basis  of  a 
money  Judgment  against  the  plaintiff,  in 
which  case  it  was  unobjectionable. 

The  last  instruction  objected  to  reads: 

"If  the  plaintiff  purchased  the  note  before 
due,  and  for  a  valuable  consideration,  then  be- 
fore he  would  be  chargeable  with  notice  of  any 
infirmity  in  the  instrument  he  must  have  actual 
knowledge  of  the  defect  or  defects  as  claimed 
by  the  defendant,  or  knowledKe  of  such  facta 
that  his  action  in  taking  tbe  instrument  amount- 
ed to  bad  faith  upon  his  part" 

The  defendant  criticizes  this  on  the 
ground  that: 

"It  leaves  out  of  consideration  the  element  of 
good  faith,  want  of  notice,  and  in  the  usual 
course  of  business,  which  must  exist  in  order 
to  protect  a  purchaser  of  a  n^otiable  instru- 
ment." 

The  statute  uses  the  term  "bolder  In  due 
course"  to  describe  one  who  holds  a  note  free 
from  defenses  available  to  prior  parties 
among  themselvea  Gen.  SUt  1009,  j  5310. 
It  spedfles  what  Is  necessary  to  constitute 
such  a  holder  (Gen.  Stat  1909,  i  5305),  and 
his  obtaining  the  paper  "In  the  usual  course 
of  business"  la  not  named  as  one  of  them; 
that  ground  being  covered  by  the  phrase 
"that  he  took  it  in  good  faith  and  for  value." 
The  Instruction  embodied  the  requirement  of 
good  faith  by  making  bad  faith  equivalent  to 
notice.  Its  purpose  was  to  define  the  term 
"notice,"  which  it  did  substantially  in  the 
words  of  the  statute.    Gen.  Stat  1909,  {  5309. 

The  Judgment  is  affirmed.  AU  the  Justices 
concurring. 
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NEW  et  aL  v.  SMITH.    (Na  19166.)  t 
(Sapreme  Court  of  Kansaa.    Jan.  9,  1915.) 

(BvUabut  by  the  Court.) 

1.  WjTNESaXS    (S    169*)— COMVKTBROT— VBANS- 
ACTIORB    WITH    DSCEDXNT. 

In  an  action  to  recover  possesaion  of  cer- 
tain real  estate  on  the  ground  that  i  deed 
therefor  had  been  procured  by  fraud  and  that 
the  defendant  took  bis  title  with  notice  of  such 
fraud,  the  plaintiff  testified  to  transactions 
and  communications  had  personally  by  her 
with  one  of  the  defendant's  grantors  who  was 
charged  with  the  fraud;  such  grantor  being 
present  as  an  attorney  in  the  case.  At  a  sub- 
sequent trial,  such  grantor  having  died,  the 
plaintiff  was  on  the  defendant's  objection  pre- 
cluded from  testifying  to  the  matters  covered 
by  such  former  testimony,  and  thereupon  of- 
fered in  evidence  the  stenographer's  transcript 
thereof.  Held,  that  an  objection  thereto,  on 
the  grounds  of  incompetency  and  because  it 
concerned  transactions  and  communication  had 
personally  with  a  deceased  grantor  from  whom 
the  defendant  claimed  title,  was  properly  over- 
ruled. 

[Ed.  Nota.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  if  629,  664,  666-669,  671-682; 
Dea  Dig.  |  159.»] 

2.  BVIDKRCa      (I      682*)    —    SnNOeBA.PHKB'S 

Tka  nsceipi^-Dbpositiowb. 

The  statute  permitting  the  nse  of  the 
stenographer's  transcript  of  testimony  (Gen. 
Stat  1909,  I  2407)  does  not  restrict  such 
use  to  the  limitations  which  attach  to  a  depo- 
sition under  sections  6931  and  6963  (Code 
Civ.  Proc.  §1  337,  858). 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2419-2423;    Dec.  Dig.  {  682.*] 

8.   PLKADIKa      (i§     93,     869*)  —  INCONSIBTSNT 

DxFKNBEs— Election. 

The  defendant  claimed  title  by  virtue  of 
bis  purchase,  and  also  claimed  the  right  to 
possession  by  reason  of  having  paid  off  certain 
incumbrances  which  had  been  placed  thereon 
by  the  plaintiff.  Upon  motion  of  the  plaintiff, 
the  defendant,  over,  his  protest,  was  required 
to  elect  between  these  defenses  and  elected  to 
stand  upon  his  claim  of  title.  At  a  subsequent 
trial  he  was  held  bound  by  such  previous  elec- 
tion. Held,  that  the  two  defenses  are  not  in- 
consistent, and  the  election  was  improperly 
required,  and  t6T  that  reason,  as  well  as  be- 
cause it  was  compulsory,  the  defendant  should 
not  have  been  held  bound  thereby. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  »  189,  190,  1199-1209;  Dec.  Dig. 
Si  93,  369.*] 

4.  SuBBOOATioii    (I    23*)— Paymewt   of   In- 

CUMBBANCES— Effect— Mebqeb. 

Such  payment  did  not  as  a  matter  of  law 
work  a  merger  of  the  interests  of  the  mort- 
gagees and  the  owner-merger,  under  Uie  cir- 
cumstances being  optional  with  the  owner. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  {{   60-66;    Dec.  Dig.  |  23.*] 

6.  Ejectment  (J  26*)— Eqcitabm!  Defense. 
Although  it  was  determined  that  the  de- 
fendant took  his  title  with  notice  of  facts  suf- 
ficient to  put  him  upon  inquiry  leading  to 
knowledge  of  the  fraud  of  one  of  his  grantors, 
so  that  he  must  yield  up  possession  and  lose 
what  he  paid  for  the  land,  still,  having  paid 
off  certain  mortgages  placed  thereon  by  tiie 
plaintiff,  the  latter  cannot  oust  him  from  pos- 
session until  she  has  accounted  to  him  for  the 
amount  thus  paid ;  his  right  of  subrogation 
being  similar  to  that  of  a   mortgagee  in  pos- 


session  and   based    upon   the   same  principles 
of  equity  and  fair  dealing. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  U  107-113;    Dec  Dig.  |  26.*] 

(Additiotial  BylUtbui  Iv  Biitorial  Staff.) 

0.  Election    of    Remedies  —  "Elbctioh" — 
"Hobbor's  Choice." 

The  very  word  "election"  signifies  a  free 
choice,  and  an  election  by  compulsion  is  an 
anomaly.  An  election  which  involves  no  free- 
dom of  choice  is  known  as  "Hobson's  choice," 
which  is  defined  as  a  choice  without  an  alter- 
native (citing  Words  and  Phrases,  Election). 

Appeal  from  District  Court,  Oreenwood 
(bounty. 

Action  by  Bmella  New  and  another,  aa 
trustee  of  Emelia  New,  a  convict,  against  3. 
A.  Smith.  From  Judgment  for  plaintUCs,  de- 
fendant appeals.  Bemanded,  with  directions 
to  modify. 

See,  also,  86  Kan.  1, 119  Pac  880. 

T.  A.  Kramer,  of  Eldorado,  for  aivellant 
Joihn  Stowell,  of  Seneca,  Clogston  &  Clogston, 
of  Eureka,  and  Crane  &  Woodbnm  Bros.,  of 
Holton,  for  appellees. 

WEST,  3.  Tbls  Is  In  form  an  action  In 
ejectment  to  recover  title  and  possession  of 
a  240-acre  tract  of  land  In  Greenwood  county. 
The  defendant  in  his  answer  denies  tbe  alle- 
gations of  the  petition  and  admits  his  posses- 
sion of  the  real  estate.  Beneath  the  surface 
of  these  pleadings,  the  real  issue  Is  tbe  valid- 
ity of  a  conveyance  from  the  plaintlEC,  Emelia 
New,  to  E.  C.  Schultz,  the  wife  of  James 
Schultz,  formerly  an  attorney  at  Eureka,  and 
a  conveyance  by  E.  C.  Schultz  and  husband 
to  the  defendant,  J.  A.  Smith;  the  claim  of 
tbe  plaintiff  being  that  her  deed  was  procur- 
ed by  the  fraud  of  James  Schultz,  and  that 
J.  A.  Smith  took  with  knowledge  or  with  no- 
tice of  sufficient  facts  to  have  put  him  upon 
inquiry  leading  to  knowledge  of  such  fraudu- 
lent transaction.  When  tbe  case  was  reached 
for  trial,  tbe  defendant's  counsel  in  his  state- 
ment to  the  Jury  said,  among  other  things, 
that  his  client  Smith  took  his  deed  in  good 
faith,  having  paid  good  money  for  It,  and 
went  Into  possession  and  afterwards  made 
Improvements  and  paid  the  taxes;  that  he 
paid  off  tbe  three  mortgages  upon  the  land 
out  of  his  own  funds;  whereupon  the  plain- 
tiff moved  that  the  defendant  be  required  to 
elect  whether  he  would  rely  upon  bis  claim  of 
title  or  upon  his  claim  of  being  a  mortgagee  In 
possession,  and,  being  required  so  to  do,  the 
defendant  under  protest  elected  to  stand  upon 
the  former.  At  a  subsequent  trial  the  court 
ruled  that  he  was  bound  by  his  previous  elec- 
tion. The  Jury  returned  a  verdict  In  favor 
of  the  plaintiff,  and  from  the  Judgment  there- 
on the  defendant  appeals  and  assigns  many 
alleged  errors  touching  rulings  upon  the  ad- 
mission of  evidence.  In  giving  and  refusing 
instructions.  In  requiring  the  defendant  to 
elect,  and  in  refusing  to  consider  his  rights  as 
a   mortgagee  in   possession.    Upon   the  last 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Index** 

t  Rebearlng  dented  February  12,  1916. 
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trial,  the  plaintiff  was  called  as  a  witness, 
and  asked  If,  after  she  was  brought  to  Eure- 
ka under  arrest  for  the  murder  of  her  former 
husband,  she  saw  James  'Schultz,  and  upon 
objection  was  forbidden  to  state  what  conver- 
sation  she  had  with  him.  One  of  the  plaln- 
tifTs  counsel  testified  that  before  the  for- 
mer trial  Mrs.  New's  testimony  was  taken, 
and  that  on  that  trial  Mr.  Schultz  was  pres- 
ent In  the  courtroom  and  appeared  as  one 
of  the  attorneys  In  the  case;  that  Mr. 
Smith,  the  defendant,  was  also  present  at 
that  time;  that  Mr.  Schultz  was  not  sworn 
and  did  not  testify  on  that  trial.  Then  the 
counsel  offered  a  transcript  of  this  testimony 
In  which  the  witness  stated:  That  she  saw 
Mr.  Schultz  the  day  she  was  brought  to  Eu- 
reka under  arrest.  That  he  came  to  visit 
her  and  said  a  few  words.  That,  after  she 
was  taken  to  the  Jail  at  Wichita,  Mr.  Schultz 
▼Isited  her  there  about  three  times,  during 
one  of  wtdch  visits  she  signed  a  paper  which 
he  said  was  to  protect  her  property,  but  she 
did  not  know  at  the  time  what  the  paper  was. 
That  be  called  Mary  WUliams  in  the  hall  to 
come  In  and  sign  the  paper.  There  was  a 
tall  slender  man  there.  Mr.  Schultz  then 
said,  "Yoii  signed  this  paper,  Mrs.  New?"  to 
which  she  answered,  "Tea."  That  she  at  no 
time  made  an  agreement  with  him  that  tie 
was  to  have  her  farm  If  he  would  defend  her 
in  the  criminal  case  or  had  any  agreement  as 
to  what  she  was  to  pay  him  for  his  services. 
When  this  transcript  was  offered  in  evi- 
dence, Mr.  Schultz  was  no  longer  alive,  and 
the  defendant  contends  that  It  was  error  to 
admit  this  testimony,  and  that,  under  the 
statute  which  provides  that  the  transcript  of 
the  stenographer's  notes  may  be  introduced 
in  evidence  under  like  circumstances  and 
with  like  effect  as  the  deposition  of  the  wit- 
ness, Mra  New,  being  present  in  court,  could 
not  have  testified  by  deposition,  and  that  it 
was  not  competent  because  in  respect  to  a 
transaction  had  personally  with  a  deceased 
person  prohibited  by  section  320  of  the  Code 
(Gen.  St.  1909,  {  6914)  as  amended  by  chapter 
229,  Laws  of  1911. 

The  defendant  offered  In  evidence  the  rec- 
ord of  all  mortgages  that  were  on  the  real 
estate  when  deeded  to  Mrs.  Schultz  and  to 
the  defendant.  Also  assignments,  releases, 
and  foreclosure  proceedings  concerning  them, 
and  offered  to  show  that  such  mortgages 
were  paid  by  the  defendant  These  were  ex- 
cluded from  consideration  on  the  theory  that 
he  was  bound  by  his  former  election  to  stand 
on  his  claim  of  title. 

It  is  earnestly  contended  by  the  defendant 
that  he  not  only  had  a  right  to  have  this  evi- 
dence received  and  considered,  but  that  his 
payment  of  the  mortgages  with  his  own  mon- 
ey gave  him  the  right  to  be  subrogated  to 
that  extent  and  to  be  treated  as  a  mortgagee 
in  possession.  To  this  the  plaintiff  replies 
tbnt  having  procured  the  land  by  fraud,  or 
ruther  that,  having  taken  ii  with  notice  of 
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the  frand  by  which  Schultz  procured  it  to  be 
conveyed  to  his  wife,  the  defendant  is  barred 
from  consideration  as  a  mortgagee  in  posses- 
sion. 

[3,  •]  The  jnatter  of  "election"  must  be  de- 
termined by  the  rightfulness  of  the  order  re- 
quiring it  in  the  first  place,  for  it  was  then 
made  under  compulsion  and  protest,  and 
hence  the  defendant  could  not  be  held  bound 
by  it  on  a  subsequent  trial  on  the  mere 
ground  that,  having  once  elected,  be  must 
stand  by  such  election.  The  very  word  signifies 
a  free  choice,  and  an  election  by  compulsion  is 
an  anomaly.  3  Words  and  Phrases,  p.  2336. 
An  election  which  Involves  no  freedom  of 
choice  is  known  as  "Hobson's  choice,"  whlph 
Is  defined  as  "a  choice  without  an  alterna- 
tive." Webster's  New  International  Diction- 
ary (1911  Ed.).  It  must  follow  therefore  thalt 
an  involuntary  election  in  obedience  to  the 
order  of  the  court  was  not  such  a  choice  as 
would  bind  the  party  on  a  subsequent  trial 
unless  for  the  sole  reason  that  it  was  right- 
fully ordered  at  the  first  trial.  But  when  one 
defends  an  action  for  the  recovery  of  land  on 
the  grounds  that  he  has  a  paper  title  which 
he  desires  held  good,  and  is  also  In  possession 
of  mortgages  on  such  land  which  he  has  paid, 
we  can  see  nothing  necessarily  irreconcilable 
about  the  two  defenses.  It  is  pr(^>er  in  an 
action  for  spcciflc  performance  to  plead  in 
the  alternative  and  ask  for  damages  for  non- 
performance (Henry  v.  McKittrick,  42  Kan. 
486,  22  Faa  676 ;  Naugle  v.  Naugle,  89  Kan. 
622,  132  Pac.  164),  and  it  is  quite  possible  for 
one  to  purchase  Inciuubered  land  the  title  to 
wtilch  may  be  uncertain  and  by  purchasing 
the  incumbrance  hold  both  as  owner  and 
mortgagee ;  the  matter  of  merger  usually  be- 
ing one  of  choice  and  not  one  of  compulsion 
(Loan  Association  v.  Insurance  Ck>.,  74  Kan. 
272,  86  Pac.  142;  Carson  v.  Fulbright,  80 
Kan.  624,  103  Pac.  139;  Williams  v.  Brlcker, 
83  Kan.  53,  pp.  58-59,  109  Pac.  998,  30  h.  R. 
A.  [N.  S.l  343;  Zuege  v.  Mortgage  Ck).,  92 
Kan.  272,  140  Pac.  855). 

[1,  2]  As  to  the  admissibility  of  the  tran- 
script of  the  evidence,  aside  from  the  com- 
petency of  the  witness,  it  should  be  observed 
that,  when  this  testimony  was  originally  of- 
fered, Mr.  Schultz  was  present  as  one  of  the 
attorneys  in  the  case,  although  he  did  not 
testify.  Mrs.  New  had  then  testified  about 
her  interviews  with  Mr.  Schultz  at  one  of 
which  she  had  signed  and  acknowledged  a 
paper  which  turned  out  to  be  a  deed,  and 
about  other  transactions  with  him  when  he 
acted  as  her  attorney.  This  was  followed  by 
a  cross-examination  by  her  counsel  covering 
in  detail  her  dealings  with  Mr.  Schultz  after 
Ms  motion  that  her  examination  in  chief  be 
stricken  out  was  overruled.  It  is  contended 
that  the  only  basis  for  admitting  this  tran- 
script is  the  statute  providing  that  a  tran- 
script of  the  court  stenographer's  notes  of 
one's  testimony  properly  verified  and  certified 
may  be  introduced  under  like  drcnmstances 
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and  ivltb  like  effect  as  the  depositioii  of  such 
witness.  Gen.  Stat  1909,  8  2407  (Laws  of 
1905,  c.  491)  S  1.  The  circumstances  under 
which  depositions  may  be  used  are  set  forth 
in  sections  5931  and  5953  (Code  Civ.  Proc.  |i 
337,  358),  an  essential  one  being  that  the  wit- 
ness is  not  ai^d  cannot  be  In  attendance.  The 
witness  was  present  and  placed  on  the  stand, 
but  an  objection  to  testimony  by  her  was  sus- 
tained, and  plalntift's  counsel  argue  that, 
having  been  deprived  of  her  evidence  by  this 
objection.  It  was  proper  to  Introduce  the  tran- 
script of  her  former  testimony.  The  objec- 
tion was  on  the  ground  of  the  incompetency 
of  the  evidence  and  also  the  Incompetency  of 
the  witness  to  testify  concerning  a  transac- 
tion with  a  deceased  person,  and  it  does  not 
appear  on  which  ground  it  was  sustained. 
The  fact  that  the  transcript  was  received 
indicates,  however,  that  it  was  on  the  ground 
of  the  present  incompetency  of  the  witness. 
Of  course,  aside  from  this  the  transcript  was 
properly  received  like  evidence  of  any  other 
statement  made  by  the  plaintiff  In  the  pres- 
ence and  hearing  of  Mr.  Scbultz  and  undented 
by  him.  FuUenwider  v.  Ewlng,  80  Kan.  15,  1 
Pac.  800,  is  cited.  There  on  the  second  trial 
of  a  case  a  deposition  taken  on  a  former  trial 
was  offered  as  the  affidavit  of  a  witness,  and 
it  was  held  that  this  was  properly  rejected,  the 
witness  being  present  In  court.  It  was  also 
held  proper  to  prove  certain  conduct  and  lan- 
guage on  the  part  of  the  original  plaintiff  had 
In  the  presence  of  the  original  defendant. 
See,  also,  C,  K.  &  W.  R.  Co.  v.  Prouty,  68 
Kan.  503,  40  Pac.  909,  to  the  effect  that  it  is 
error  to  admit  the  dei)ositlon  of  a  witness 
who  resides  outside  the  county  but  who  is 
present  in  court  and  ready  and  willing  to 
testify. 

Before  the  ena(!tment  of  section  2407,  it 
bad  been  held  that  the  stenographer's  notes 
of  evidence  formerly  taken  could  be  read  in 
evidence,  and  the  statute  makes  it  proper  to 
introduce  the  transcript  made  and  certified 
by  him.  In  SUte  v.  Stewart,  85  Kan.  404, 
116  Pac.  489,  the  testimony  of  a  witness  vol- 
untarily given  in  the  preliminary  examina- 
tion of  the  charge  for  which  the  accused  was 
on  trial  was  held  admissible;  the  accused 
having  originally  had  full  opportunity  to 
cross-examine,  and  the  direct  testimony  of 
the  witness  having  become  unavailable  by 
reason  of  his  claiming  his  statutory  privilege 
of  withholding  the  same.  The  previous  de- 
cisions were  referred  to  and  followed.  It  was 
said  that  this  admissibility  did  not  depend 
so  much  on  the  presence  or  the  availability  of 
the  witness  as  on  the  availability  of  the 
testimony ;  that  the  testimony  of  Stewart, 
the  husband  of  the  defendant,  was  as  un- 
available as  if  he  were  over  the  state  line. 
The  case  of  Pratt  v.  Patterson,  81  Pa.  114, 
was  cited,  in  which  both  parties  to  an  action 
having  testified,  and  the  verdict  having  been 
set  aside,  and  one  of  the  parties  having  died, 
and  his  executor  having  been  substituted,  it 


was  held  competent  at  the  next  trial  to  read 
the  testimony  given  by  the  deceased  at  the 
former  trial.  Section  5931  provides  that  the 
deposition  of  a  witness  may  be  used  only 

,  when  he  Is  a  nonresident  or  absent  from  the 

j  county  or  unable  to  attend  court  or  dead. 

1  Section  2407  has  reference,  not  so  much  to 
the  matter  of  using  the  deposition  in  the  ab- 
sence of  witnesses,  as  using  the  transcript  of 
stenographer's  notes  instead  of  reading  them, 
and,  while  it  provides  that  such  transcript 
may  be  introduced  under  like  circumstances 

{  and  with  like  effect  as  a  deposition,  It  does 

I  not  restrict  such  use  to  instances  in  which 
depositions  only  may  be  used.  In  other 
words,  the  object  of  section  2407  is  not  to 

'  confine  transcripts  to  the  limits  applied  to 
depositions,  but  to  provide  a  more  convenient 
way  to  use  testimony  formerly  taken  than  by 
reading  the  notes,  which  would  be  unlntel- 

i  llgible  to  the  Jury,  and  reading  them  might 

in  many  cases  be  tedious  and  unsatisfactory. 

The  question  remains  whether  or  not  this 

!  testimony  was  incompetent  bei-ause  It  related 
to  a  transaction  had  by  the  plaintiff  with  a 
deceased  person  "where  either  (formerly  the 
adverse  party)  party  to  an  action  claims  to 
have  acquired  title,  directly  or  indirectly 
from  such  deceased  person."  Laws  1911,  c. 
229,  !  1.  The  defendant  claimed  to  have  ac- 
quired title  from  the  wife  of  the  deceased; 
but,  as  the  husband  Joined  in  the  deed,  he 

^  could  well  claim  to  have  acquired  title  either 
directly  or  indirectly  from  blm.  When  this 
testimony  was  originally  given,  it  did  not 
relate  to  any  transaction  or  communication 
had  with  a  person  then  deceased,  and  hence 
it  was  not  barred  by  the  statute  Invoked  by 
the  defendant.  At  the  subsequent  trial  the 
testimony  by  the  witness  was  excluded  by 
reason  of  this  statute,  and  then  It  became  as 
unavailable  as  if  Mrs.  New  had  been  absent 
in  another  state  or  helpless  on  a  bed  of  sick- 
ness; the  situation  thus  approaching  very 
nearly  the  one  presented  in  State  v.  Stewart, 
so  nearly.  Indeed,  that  the  same  rule  must  be 
held  to  apply.  Authorities  are  cited  whidi 
would  lead  to  a  different  conclusion  and  which 
go  to  the  extent  of  holding  that  Mrs.  New 
should  be  deemed  to  have  been  actually  testi- 
fying when  her  former  testimony  was  read, 
but  we  are  not  persuaded  or  convinced  by  this 
reasoning.  In  Collins  v,  McOuire,  76  App. 
Viv.  443,  78  N.  T.  Supp.  527,  it  was  held  by 
the  Appellate  Division  of  the  Supreme  Court 
of  New  York  that  the  competency  of  a  wit- 
ness depends  upon  the  facts  as  they  exist 
when  his  testimony  is  given.  A  def^'ndant 
had  testified  on  his  own  behalf  to  iMsrsonal 

I  transactions  had  with  the  plaintiff,  who  died 
before  being  called  as  a  witness,  and  his  ad- 
ministrator was  substituted,  and  it  was 
sought  to  strike  out  the  evidence  under  a 
statute  similar  to  ours;  but  the  motion  was 
denied,  and  this  ruling  was  affirmed,  follow- 
ing Comins  v.  Betfield,  80  N.  Y.  261.  It  is 
suggested  that,  when  this  evidence  was  orlg- 
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Inally  given.  It  was  with  tbe  understanding 
ihat  Mr.  Schultz  should  be  allowed  to  testify 
concerning  the  same  matters,  but  as  a  demur- 
rer was  sustained  to  the  plaintiff's  evidence, 
the  opportunity  did  not  arise  in  that  trial; 
and  that  the  objection  that  it  covered  a  con- 
versation between  attorney  and  client  was 
waived  In  view  of  the  understanding.  But 
this  cannot  mend  matters,  for  the  defendant, 
for  the  statute  does  not  preclude  the  client, 
but  only  the  attorney,  from  giving  such  con- 
versation. Gen.  St^t  1009,  J  6915,  subd.  4 
(Code  Olv.  Proc.  {  321,  subd.  4). 

It  is  insisted  that  the  court  erred  In  sus- 
taining an  objection  to  questions,  in  sub- 
stance, whether  or  not  the  defendant  when 
he  bought  the  land  believed  that  the  plaintiff 
had  in  good  faith  parted  with  all  her  Interest 
in  it.  It  was  competent  to  show  his  motive, 
belief,  and  state  of  mind,  and  no  one  could 
know  so  well  as  he  what  they  wera  Baker 
V.  RaUway  C3o.,  85  Kan.  263,  116  Pac.  816. 
But  he  was  permitted  to  testify  that  he  did 
not  then  know  thevre  was  any  claim  made  by 
Mrs.  New  of  fraud  or  failure  of  considera- 
tion, and  that  he  had  never  heard  anything 
about  any  controversy  as  to  how  Schultz  got 
the  deed.  No  offer  was  made  to  show  what 
was  Indicated  by  these  questions,  and  no  af- 
fidavit or  showing  thereof  was  produced  in 
support  Of  the  motion  for  a  new  trial,  and 
it  cannot  be  said  that  material  prejudice  ap- 
pears as  to  the  ruling  In  question.  Clark  v. 
Morris,  88  Kan.  752,  129  Pac.  1195;  CaldweU 
v.  Modem  Woodmen,  89  Kan.  11,  130  Pac. 
642;  Mcintosh  v.  OU  Co.,  89  Kan.  289,  131 
Pac.  151,  47  L.  R.  A.  (N.  S.)  730;  Cheek  v. 
Railway  Co.,  89  Kan.  247,  131  Pac.  617; 
Trelber  v.  McCormack,  90  Kan.  675,  136  Pac 
268 ;   Leavens  v.  Hoover,  146  Pac.  877. 

We  have  examined  the  Instructions  given 
and  refused  with  reference  to  the  coihplalnts 
made  concerning  them  and  to  ascertain 
whether  the  Jury  were  properly  charged,  and, 
while  now  and  then  an  expression  might  have 
been  bettered  or  properly  omitted,  it  ap- 
pears that  the  issues  were  fairly  and  suffl- 
ciently  presented  and  no  material  error  was 
committed  either  in  those  refused  or  in  those 
given. . 

[4,  B]  The  only  remaining  point  requiring 
consideration  Is  the  rightfulness  of  the  de- 
fendant's claim  to  be  treated  as  a  mortgagee 
in  possession.  This  term  is  a  familiar  one, 
but  it  bears  no  talismanic  charm  or  potency 
to  confer  benefits  regardless  of  the  dictates 
of  fairness  and  equity;  on  the  contrary,  it 
Is  an  expression  used  to  describe  a  situation 
in  which  those  very  dictates  demand  that  one 
be  made  whole  for  what  he  has  benefited  an 
estate  before  being  required  to  yield  it  up  to 
another  who  would  thereby  enjoy  an  un- 
earned advantage.  When  Mrs.  Schultz  took 
her  deed  to  the  land,  it  was  Incumbered,  and 
these  incumbrances  remained  when  Mr. 
Smith  purchased  the  land.  They  represented 
money  loaned  to  a  former  owner  and  never 


paid  by  such  owner,  so  that  the  utmost  title 
Mrs.  New  could  ever  rightfully  claim  is  the 
equity  or  the  fee  burdened  with  these  in- 
cumbrances. These  Mr.  Smith  has  paid,  not 
on  account  of  or  at  the  behest  of  the  plain- 
tiff, but  presumably  because  they  bad  to  be 
paid  to  save  the  land  which  be  claimed  to 
own.  Is  there  any  reason  why,  if  he  should 
be  compelled  to  turn  the  land  over  to  Mrs. 
New,  he  should  also  present  her  with  the 
amount  of  these  mortgages?  The  only  pos- 
sible reason  assigned  Is  that  be  is  tainted 
with  the  fraud  by  which  the  title  was  pro- 
cured from  her.  But  this  is  not  an  action 
for  punitive  damages.  It  Is  one  to  set  aside 
a  deed  and  regain  possession  of  land  on 
which  he  has  expended  under  color  and  claim 
of  title  enough  money  to  clear  such  title 
from  all  the  incumbrances  which  his  adver- 
sary voluntarily  placed  upon  the  land.  He  is 
not  the  actor  in  this  drama,  but  the  party 
assailed,  and,  if  his  assailant  recovers  every- 
thing which  he  ever  procured  from  her  di- 
rectly or  indirectly,  It  would  seem  enough. 
And  to  this  effect  are  the  authorities.  In 
Hof man  v.  Demple,  62  Kan.  756,  35  Pac. 
803,  the  defendant  had  furnished  liquor  to 
make  the  husband  of  the  plaintiff  drunk  for 
the  purpose  of  inducing  him  to  convey  the 
homestead,  whereupon  the  husband  procured 
the  wife's  ^gnature  by  duress,  and  it  was 
held  that  the  plaintiff  had  no  right  to  re- 
cover the  land  freed  from  an  incumbrance 
cleared  by  the  defendant  True,  the  grantors 
had  acquiesced  for  more  than  a  year  and  a 
half;  but  this  was  not  deemed  sufficient  to 
bar  the  recovery  of  the  land,  and  it  was 
stated  to  be  inequitable  that  more  should 
be  recovered.  In  Stouffer  v.  Harlan,  68  Kan. 
185,  74  Pac.  610,  64  L.  R.  A.  320,  104  Am.  St 
Rep.  396,  many  decisions  were  reviewed,. and 
it  was  said  that,  whatever  may  be  the  his- 
torical source  of  the  rule,  it  should  be  acted 
upon  except  where  one  has  acquired  posses- 
sion of  property  "under  such  circumstances 
that  It  would  be  inequitable  to  permit  him 
to  assert  a  right  under  it"  In  Walters  v. 
Chance,  73  Kan.  680,  686,  85  Pac.  779,  it  was 
said  that  If  one  obtain  possession  by  force, 
intimidation,  deceit,  or  fraud,  a  court  of 
equity  will  not  permit  him  to  profit  thereby. 
Here  there  is  no  claim  that  the  defendant 
obtained  possession  by  fraud  committed  by 
him  upon  Mrs.  New — only  that  he  took  his 
title  with  the  knowledge  or  means  of  knowl- 
edge that  one  of  his  grantors  had  defrauded 
her.  While  this  may  be  good  ground  for  re- 
quiring him  to  give  up  what  he  obtained  and 
to  lose  all  be  paid  for  it  no  reason  is  ap- 
parent why,  in  addition,  he  should  lose  what 
he  has  paid  out  to  clear  the  title  from  liens 
placed  thereon  by  the  plaintiff.  Of  course.  It 
is  not  and  cannot  be  claimed  that  the  defend- 
ant is  a  mortgagee  in  possession — only  that 
he  should  be  treated  as  If  he  were.  More 
correctly  stated,  the  question  Is:  Should  he 
be  subrogated  to  the  rights  of  the  creditors 
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whose  Hens  he  satisfied?  As  said  In  Olson 
y.  Peterson,  88  Kan.  350,  361,  128  Pac.  191, 
194:  "Subrogation  Is  a  creature  of  equity, 
invented  to  prevent  a  failure  of  Justice." 
And  it  was  there  said  to  be  broad  enough  to 
include  "every  Instance  id  which  one  party 
1b  required  to  pay.  a  debt  for  which  another 
Is  primarily  answerable,  and  which,  in  eq- 
uity and  good  conscience,  ought  to  be  dis- 
charged by  the  latter."  The  doctrine  of  sub- 
rogation or  equitable  assignment  was  con- 
sidered in  Fidelity  &  Deposit  Co.  v.  City  of 
StafCord,  144  Pac  852.  .  See,  also.  Young  & 
Co.  V.  Ward  et  al.,  116  111.  264,  8  N.  E.  512, 
and  Arnold  v.  Hoschlldt,  69  Minn.  101,  Tl  N. 
W.  829.  As  a  matter  of  simple  fairness  and 
in  line  with  the  essential  principles  of  eq- 
uity, we  bold  that  the  defendant  should  not 
be  ousted  until  made  whole  for  the  Incum- 
brances which  he  has  satisfied. 

litigation  resnltlng  from  the  homicide  of 
Joseph  New  la  no  new  thing  in  this  court 
Dobbs  ▼.  State,  62  Kan.  108,  61  Pac.  408; 
Dobbs  V.  State,  63  Kan.  321,  65  Pac.  658; 
Smith  v.  Becker,  62  Kan.  541,  64  Pac.  70,  53 
L.  R.  A.  141;  New  v.  Smith,  68  Kan.  807,  74 
Paa  610;  New  t.  Smith,  73  Kan.  174,  84 
Pac.  1030;  New  t.  Smith,  86  Kan.  1, 119  Pac 
380.  In  order  that  this  litigation  may  be 
ended,  and  In  view  of  the  circumstances 
shown,  the  amount  due  the  defendant  on  ac- 
count of  the  mortgages  paid  by  him  should 
be  ascertained  and  satisfied  before  the  plaln- 
tift  Is  let  Into  possession.  If  there  is  a 
claim  for  rents  and  profits,  there  is  no  rea- 
son why  proper  pleadings  and  proceedings 
cannot  be  filed  and  had  to  close  the  entire 
controversy. 

Finding  no  material  error  except  in  the 
one  respect  indicated,  the  case  Is  remanded, 
with  directions  to  modify  the  judgment  In 
accordance  herewith.  All  the  Justices  con- 
cnrrlns. 


(16  Aril.  41S) 

ADAMS,  Sheriff,  v.  MARICOPA  COUNTY. 
(No.  1395.) 

(Supreme  Court  of  Arizona.     March  1,  1915.) 

Prisons  (8  18*)— Compensation  fob  EIsKPiNa 
Pbisoners— Officers — Salaries. 

Under  Const,  art.  12,  |  4,  authorizing  laws 
fixing  aberiflia'  salaries,  and  article  22,  |  17, 
requiring  laws  placing  all  officers  on  fixea  salar- 
ies, the  compensation  of  a  sheriff  assuming  of- 
fice on  the  day  of  the  admission  of  Arizona  to 
statehood  is  fixed  by  Laws  1912,  c.  93  (Civ. 
Code  1913,  par.  3^8),  fixing  the  salaries  of 
sheriffs  in  counties  of  the  first  class  at  ^',000 
per  annum,  and  he  may  not  retain,  under  Civ. 
Ckjde  1901,  par.  2601,  repealed  by  the  Constitu- 
tion, one-half  of  the  amount  paid  him  by  the 
federal  government  for  the  support  of  federal 
prisoners  committed  to  the  county  jail. 

[Ed.  Note. — For  other  cases,  see  Prisons. 
CJent.  Dig.  §1  47-m;  Dec  Dig.  1 18.*] 

Appeal  from  Superior  Court,  Maricopa 
County;  3.  C.  Phillips,  Judge. 

Action  by  Maricopa  County  against  J.  D. 
Adams,    as    Sherift    of    Maricopa    County. 


From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Alexander  &  Christy,  of  Phoenix,  for  ap- 
pellant 

ROSS,  O.  J.  The  appellant,  who  was  de- 
fendant below,  became  sheriff  of  appellee 
county  February  14,  1912,  the  day  of  admis- 
sion to  statehood.  During  his  term,  1912- 
1913  be  received  from  the  United  States  gov- 
ernment for  and  on  account  of  payment  for 
the  sui^ort  and  keeping  of  United  States 
prisoners  in  the  county  JaQ  of  Maricopa 
county  the  sum  of  |6,741.75.  Of  this  sum  he 
paid  to  the  county  $3,372,  but  retained  the 
balance  of  ;|3,369.75,  claiming  it  a;s  bis  own. 
This  suit  was  brought  by  the  coun^  to  re- 
cover the  last-named  sum,  and  it  had  judg- 
ment The  defendant  has  appealed  from  the 
Judgment 

The  appellant's  contention  is  that  the  sum 
sought  to  be  recovered  from  him  was  "a 
compensation  attached  to  the  office  of  sheriff 
at  the  beginning  of  defendant's  term  of  office 
as  sheriff  of  Maricopa  county,  which  com- 
pensation could  neither  be  diminished  nor 
abolished  during  his  term  of  office."  Appel- 
lant makes  bis  claim  to  the  moneys  sued  for 
under  the  provisions  of  paragraph  2601,  Re- 
vised Statutes  1901,  which  reads: 

"The  sheriff  of  the  county  wherein  any  Unit- 
ed States  prisoner  is  received  and  kept  by 
him  as  required  by  law,  shall  have,  receive,  and 
retain  for  his  own  use  fifty  per  cent  of  all 
money  allowed  and  paid  by  the  United  States 
for  receiving,  supporting  and  keeping  such  pris- 
oner or  prisoners  in  said  county  jail." 

Prior  to  statehood,  sheriffs  were  prin- 
cipally compensated  for  their  services  by  f eea 
By  paragraphs  2600,  2602,  R.  S.  1901,  the 
boards  of  supervisors  were  empowered  to 
make  additional  allowances  to  sheriffs,  dif- 
fering In  amount  according  to  class  of  coun- 
ty, and  in  paragraph  2602  this  additional  al- 
lowance is  designated  as  "salary."  In  Patty 
▼.  Greenlee  County,  14  Ariz.  422, 130  Pac.  757, 
we  bold,  in  effect  that  notwithstanding  the 
additional  allowance  was  designated  a  "sal- 
ary," still  the  sheriffs  of  the  state  fell  within 
the  class  of  officers  who  had  theretofore  been 
compensated  by  the  fee  system,  and  that 
the  "fee  system"  having  been  abolished  by 
section  17,  art  22,  of  the  Ck>nstitution, .  the 
Legislature  was  empowered  under  the  au- 
thority of  section  4,  art  12,  of  the  (Constitu- 
tion, to  enact  laws  fixing  sheriffs'  salaries, 
and  that  the  Legislature  had  regulated  and 
fixed  the  salary  of  sheriffs  in  chapter  93,  p. 
591,  Session  Laws  1912  (chapter  2,  tit  15, 
Civil  Code  1913).  While  it  is  true  that  the 
contest  in  the  Patty  Case  was  as  to  whether 
the  salary  fixed  by  the  board  of  supervisors 
or  the  one  fixed  by  the  Legislature  should 
control,  in  deciding  that  the  legislative  act 
took  precedence  and  regulated  the  compensa- 
tion of  the  sheriff  we  said: 

"The  power  of  fixing,  increasing,  and  de- 
creasing the  salaries  of  all  officers  of  ue  state  it 
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made  a  leglsIatlTe  fanction  by  the  Constitution, 
and  its  power  In  that  respect  is  not  limited  or 
qualified,  except  that  the  compensation  shall 
not  'be  increamd  or  decreased  during  his  term 
of  office.' " 

And  farther  on  In  the  opinion  Is  this  state- 
ment: 

"The  salary  of  appellant,  if  ever  properly  fix- 
ed by  the  board  of  supervisors,  was  made  at 
the  first  session  of  the  Legislature  by  general 
law,  'fixed  and  definite.'" 

The  effect  of  that  decisloa  was  that  the 
salary  or  allowance  mentioned  In  paragraphs 
2600  and  2602,  R.  S.  1901,  that  could  be  al- 
lowed to  sheriffs  In  addition  to  their  fees, 
was  not  such  a  salary  or  compensation  as  to 
prevent  the  Legislature  from  Increasing  or 
decreasing  It  during  their  terms  of  office. 
For,  had  we  held  that  the  inhibition  of  the 
Constitution  as  to  increasing  and  decreasing 
of  compensation  applied  to  sheriffs,  it  would 
have  resulted  very  disastrously  to  those  offi- 
cers, as  In  that  event,  the  Constitution  hav- 
ing admittedly  abolished  the  fee  system,  sher- 
iffs' only  compensation  would  have  been 
such  sums  as  the  boards  of  supervisors  in 
thdr  discretion  should  allow,  within  the  lim- 
its prescribed  by  sections  2600  and  2602, 
supra,  and  in  certain  contingencies  the 
amounts  received  under  paragraph  2601. 
The  constitutional  mandate  to  the  Legisla- 
ture, as  contained  in  section  4,  art  12,  was, 
when  taken  in  connection  with  section  17, 
art  22,  that  it  should  enact  laws  placing  all 
state  and  county  officers  on.  "fixed  and  defi- 
nite salaries."  Paragraph  3228  provides 
that: 

"In  counties  of  the  first  class  [Maricopa's 
class],  the  county  officers  shall  receive  respec- 
tively, as  full  compensation  for  the  services  re- 
quired of  them  by  law,  or  by  virtue  of  their 
office,  the  following  salaries,  to  wit:    •    »    • 

"The  sheriff,  four  thousand  dollars  per  an- 
num." 

However,  if  the  sheriff  should  be  allowed 
or  permitted  to  retain  money  received  by 
him  from  the  United  States  for  the  support 
and  keeping  of  United  States  prisoners,  his 
salary  would  not  be  fixed  and  definite,  but 
would  be  very  indefinite;  the  amount  depend- 
ing upon  the  number  of  prisoners  committed 
to  the  county  Jail  and  the  length,  of  time 
confined  therein. 

We  are  persuaded  that  the  Legislature 
would  have  exceeded  its  powers,  had  it  in 
direct  terms  provided  that  the  salary  of 
sheriff  should  be  $4,000  and  60  per  cent  of 
amount  paid  him  by  the  general  government 
for  the  care  and  support  of  its  prisoners  com- 
mitted to  the  county  Jail,  for  the  Constitu- 
tion restricts  the  Legislature's  powers  to  pro- 
viding "fixed  and  definite  salaries."  Inas- 
much as  the  sums  that  boards  of  supervisors 
were  allowed  to  give  sheriffs  under  para- 
graphs 2600  and  2602  were  mere  allowances 
in  addition  to  fees,  if  the  appellant  is  right 
in  bis  contention  that  he  is  entitled  to  keep 
the  sum  sued  for,  he  would  also  be  entitled 
to  demand  and  recover  the  sums  as  provided 


In  paragraphs  2000  and  2602,  supra.  Only 
those  laws  of  the  territory  of  Arizona  were 
continued  In  force,  after  admission,  that  were 
not  repugnant  to  the  Constitution  (section  2, 
art  22).  We  think  paragraph  2601,  R.  S. 
1901,  is  in  confiict  with,  and  repugnant  to, 
the  provisions  of  the  Constitution  abolishing 
the  fee  system  and  providing  for  "fixed  and 
definite"  salaries  of  officers,  by  general  law. 

The  appellant  is  entitled  to,  as  his  com- 
pensation, either  the  sums  that  he  may  be 
allowed  by  the  board  of  supervisors  under 
paragraph  2600,  and  the  sum  that  he  may  re- 
ceive as  provided  by  paragraph  2001  for 
keeping  federal  prisoners,  or  be  is  entitled  as 
full  compensation  to  the  sum  of  $4,000  as 
provided  in  paragraph  3228.  We  have  al- 
ready decided  In  the  Patty  Case  that  the  sal- 
ary fixed  by  the  Legislature  is  the  "fixed  and 
definite"  salary  to  which  he  la  entitled. 

Judgment  affirmed. 

FRANKLIN  and  CUNNINGHAM,  JJ.,  con- 
cur. 

(9S  Kan.  797) 

JINKIAWAI  «t  aL  t.  FORD  et  al. 

(No.   19181.) 

(Supreme    Court    of    Kansas.     Jan.    9,    1915. 

Bebearing  Denied    Jan.  19,  1915.) 

(ByUahut  ty  the  Court,) 

LLm   EsTAiys   (|  18*)  —  Taxes  —  PEasona 

Liable— Lira  Tenant. 

It  is  the  duty  of  a  tenant  for  life  in  pos- 
session, and  enjoying  the  rents  and  profits  of 
land,   to  pay   the  taxes  tbereun. 

[Ed.  Note.— For  other  ca.ses,  see  Life  E!»- 
tates.  Cent  Dig.  fi  39,  61;   Dee.  Dig.  {  18.*] 

2.  Rehaindebs  (g  11*)— Tax  Sale — Pubchasb 

BY    REUAIN  DESMAN. 

A  remainderman,  not  in  possession  and 
having  no  right  to  the  occupancy  or  use  of 
the  land,  may  purchase  and  bold  a  tax  title 
thereon  under  a  sale  for  delinquent  taxes 
which  the  life  tenant  ought  to  have  paid. 

[Ud.  Note.— For  other  cases,  see  Remaindeta, 
Cent.  Dig.  {  8;    Dec.  Dig.  |  11.*] 

3.  Remaindkbs  (I  9*)— Tax  Title— Mrboeb 
IN   Life   Estate— Pubchasb  bt  Reuain- 

DERMAN. 

Where  a  remainderman  purchases  a  tax 
title  in  the  circumstances  above  stated,  and 
enters  into  possession  under  it,  and  afterwards 
takes  a  quitclaim  deed  from  the  life  tenant  the 
tax  title  is  not  necessarily  merged  in  the  con- 
veyance of  the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  f  6;    Dec.  Dig.  %  9.*] 

4.  Remainders  (|  11*)  —  Pubchabi;  bt  Re- 
mainderman—  Title  as  to  Otueb  Rb- 
mainderuen. 

One  of  several  remaindermen  who  does  not 
have  the  possession,  or  right  of  poRsessiun,  or 
right  to  rents  and  profits,  who  purchases  the 
property  at  a  sale  for  taxes  which  the  life 
tenant  ought  to  have  paid,  to  whom  a  tax 
deed  valid  on  its  face  is  issued,  may  hold  the 
tax  title  for  his  own  use  and  benefit  as  against 
otl'T  remaindrrmen. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  |  8;    Dec.  Dig.  {  11.*] 

Appeal  from  District  Court  Clay  County. 

Action    by    Nora    Jinklaway    and    others 

against    Bertha    Ardella    Ford    and    others. 
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From  Judgment  for  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

C.  Vincent  Jones  and  F.  L.  WlUtams,  botb 
of  Clay  Center,  for  appellants.  Dawes  & 
Miller,  of  Clay  Center,  for  appellees. 

BENSON,  J.  This  is  an  action  to  set  aside 
a  tax  deed,  and  also  to  set  aside  a  quitclaim 
deed  made  by  tlie  plaintiff  Nora  Jinklaway 
to  tbe  defendant  Bertlia  Ardella  Ford.  John 
Ertz,  owner  of  the  land  In  controversy,  died 
February  1,  1897,  leaving  a  will  by  which  he 
devised  to  his  wife,  Nora,  for  the  use  of  her- 
self and  her  children,  an  estate  for  life  in 
this  land.  He  left  five  children  by  a  former 
wife,  and  seven  children  by  hla  wife  Nora. 
His  will  provided  that  after  the  death  of  his 
wife  the  home  farm  in  Clay  county,  now  the 
subject  of  this  action,  should  be  sold  and  the 
proceeds  divided  equally  between  11  of  his 
sons  and  daughters.  Five  of  the  children  are 
Joined  with  the  widow  (now  Mrs.  Jinklaway) 
as  plaintiffs,  and  7  are  defendants.  Mrs.  Ertz 
lived  on  the  home  farm  for  about  one  year 
after  her  husband's  death,  when  she  leased  it 
for  a  term  of  eight  years  for  a  grain  rent  and 
moved  to  Clay  Center.  From  Clay  Center 
she  moved  to  Oklahoma  and  thence  to  Wich- 
ita, where  she  has  lived  since  Noveml>er, 
1899.  The  taxes  on  the -land  for  the  year 
1897  were  not  paid,  and  It  was  accordingly 
sold  tn  September,  1888,  to  Bertha  Ertz,  who 
Is  a  defendant  in  this  action  by  the  name  of 
Bertha  Ardella  Ford.  The  taxes  for  the 
years  1898,  1899,  and  1900  were  paid  by  the 
purchaser,  and  a  tax  deed  valid  In  form  was 
Issued  to  her  on  September  7,  1901.  On 
September  9th  Mrs.  Ford  presented  her 
tax  deed  to  the  subtenant,  Mr.  Dicka,  who 
was  In  possession  of  the  farm  holding  un- 
der the  tenant  to  whom  Mrs.  Ertz  had 
leased  it,  and  demanded  the  rents;  Dicks 
agreed  to  account  to  her  for  rents,  and  pur- 
chased the  landowner's  share  of  the  oats  that 
bad  been  raised  that  year  on  the  farm,  and 
agreed  to  lease  the  premises  from  Mrs.  Ford 
for  the  next  year.  Afterwards  Dicks  repudi- 
ated this  arrangement  and  threatened  to 
bold  possession  under  the  old  lease.  Mrs. 
Ford  then  commenced  an  action  to  obtain  pos- 
session under  the  statute  relating  to  forcible 
entry  and  detainer.  An  appeal  to  the  dis- 
trict court  was  taken  from  the  Judgment  ren- 
dered in  that  action.  Pending  the  trial  of 
that  appeal  the  case  was  settled,  and  Mr. 
Dicks  took  a  lease  from  Mrs.  Ford  for  one 
year.  Mrs.  Ford  has  been  in  possession  her- 
self ever  since  the  expiration  of  that  lease. 
On  September  23,  1901,  Mrs.  Jinklaway  made 
and  delivered  to  A.  T.  Ford,  husband  of  the 
defendant  Bertha  Ardella,  a  deed  purporting 
to  remise,  release,  and  quitclaim  the  land  to 
Mrs.  Ford  for  a  consideration  of  |1.  It  ap- 
pears that  $5  was  the  amount  paid,  but  there 
was  evidence  tending  to  prove  that  $50  was 
promised,  although  the  evidence  on  this  mat- 
ter is  conflicting.    The  action  in  forcible  en- 


I  try  and  detainer  was  commenced  in  Novem> 
ber,  1901,  after  tbe  quitclaim  deed  had  been 
obtained,  and  in  her  affidavit  In  that  action 
Mrs.  Ford  stated  "that  on  or  about  the  23d 
day  of  September,  1901,  said  plaintiff  became 
the  owner"  of  this  land.  It  will  be  observed 
that  the  date  thus  given  in  the  affidavit  is  the 
date  of  the  quitclaim  deed.  In  the  original 
petition  it  was  expressly  alleged  that  Mrs. 
Ford  took  possession  under  her  tax  deed,  but 
concealed  the  fact,  and  these  allegations  were 
repeated  in  different  parts  of  the  petition, 
making  concealment  one  of  tbe  grounds  for 
setting  aside  the  tax  deed.  These  allegations 
were  repeated  in  effect,  although  not  so  di- 
rectly and  emphatically  In  the  amended  pe- 
tition upon  which  the  case  was  tried.  In 
this  amended  petition  it  was  alleged  in  con- 
nection with  tbe  charge  of  concealment,  and 
a  promise  of  the  Fords  to  pay  the  taxes,  that 
Mrs.  Ford  and  her  husband  "were  at  that 
time  actually  in  possession  of  said  land,  hav- 
ing long  before  ousted  plaintiff's  tenant,  and 
were  claiming  to  own  the  same  under  the  tax 
deed."  Two  of  tbe  plaintiffs  were  minors, 
and  an  offer  was  made  in  their  behalf  to  re- 
deem from  the  tax  sales  by  paying  tbe  neces- 
sary amounts,  which  the  court  was  asked  to 
ascertain  for  that  purpose.  No  special  find- 
ings were  requested.  The  court  found  for 
the  defendant  Bertha  Ardella  Ford  on  her 
counterclaim  to  quiet  title,  and  against  all 
the  other  parties  plaintiff  and  defendant,  ex- 
cept the  two  minors,  and  dismissed  the  cause 
as  to  them  without  prejudice.  Judgment  was 
rendered  In  favor  of  Mrs.  Ford,  quieting  ber 
title  as  prayed  for. 

[1-S]  The  principal  legal  questions  to  be 
considered  are:  First,  whether  one  of  several 
remaindermen  who  has  no  right  of  possession 
can  lawfully  purchase  and  hold  a  tax  title 
while  the  owner  of  the  life  estate  is  In  pos- 
session enjoying  the  rents  and  profits;  sec- 
ond, where  a  remainderman  has  purchased 
the  land  at  a  tax  sale  and  obtained  a  tax 
deed  valid  upon  its  face  and  taken  possession 
of  the  land,  will  a  Quitclaim  deed  taken  from 
the  owner  of  tbe  life  estate  Impair  or  affect 
her  rights  under  the  tax  deed?  third,  does 
the  remainderman  hold  the  property  nnder 
the  tax  deed  for  the  benefit  of  all  the  re- 
maindermen, subject  to  their  contribution  of 
an  equitable  proportion  of  tbe  expense? 

Proceeding  in  the  order  of  the  questions  as 
stated  above  it  should  be  remembered  that 
the  title  acquired  under  a  tax  deed  is  an  In- 
dependent one,  vesting  in  the  grantee  an 
estate  in  fee  simple  which  extinguishes  all 
former  rights  and  titles  of  individuals. 
Board  of  Regents  v.  Linscott,  30  Kan.  240, 
265,  1  Pac  81;  Belz  v.  Bird,  31  Kan.  139,  1 
Fac.  246.  A  person  who  is  under  an  obliga- 
tion to  pay  the  tax  upon  land  cannot  legally 
acquire  and  hold  a  valid  tax  title  upon  it. 
Keith  v.  Keith,  26  Kan.  26;  Phipps  v.  Phlpps^ 
39  Kan.  495,  501,  18  Pac.  707;  Delashmutt 
V.  Parrent,  39  Kan.  648,  656,  18  Pac.  712. 
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The  correlative  rule  that  ordinarily  one 
who  is  under  no  such  obligation  may  do  so  Is 
Just  as  flruily  established.  Waterson  t.  De- 
voe,  IS  Kau.  223;  Nagel  v.  Xiepemian,  74  Kan. 
32.  85  Pac.  941.  88  Pac.  969,  9  U  R.  A.  (N.  S.) 
674,  10  Ann.  Cas.  977 ;  Baldwin  v.  Gibson,  85 
Kan.  267, 116  Pac.  827;  note,  75  Am.  St  Rep. 
220,  230.  In  the  Nagel  Case  it  was  beld 
that  a  wife,  not  being  in  possession  or  re- 
ceiving rents,  and  under  no  other  obligation 
to  pay  taxes,  might  acquire  a  tax  title  upon 
her  husband's  lands.  It  is  also  well  settled 
that  as  between  a  remainderman  and  a  life 
tenant  the  latter  should  pay  the  taxes,  and 
that  the  remainderman,  in  the  absence  ol 
some  agreement  or  controlling  equity,  is  un- 
dor  no  olilieation  to  do  so.  16  Cyc.  632 ;  Men- 
ger  T.  Carruthers,  57  Kan.  425,  428,  46  Pac. 
712. 

Applying  these  principles.  It  seems  clear 
that  as  between  the  life  tenant,  Mrs.  Jinkla- 
way,  whose  duty  it  was  to  pay  the  taxes,  and 
Mrs.  Ford,  holding  only  as  a  remainderman, 
chareeable  with  no  such  duty,  the  tax  title 
is  valid  so  far  as  the  ability  of  the  grantee 
to  acquire  it  at  the  time  It  was  purchased  la 
conceme<l. 

Proi-eeding  further  in  the  order  suggested 
above  the  next  proposition  to  be  considered 
is  the  effect  of  the  quitclaim  deed  upon  the 
tax  title.  The  contention  of  the  parties 
claiming  adversely  to  the  tax  title  Is  that  the 
Immediate  effect  of  taking  the  conveyance  of 
the  life  estate  was  the  payment  of  the  taxes 
covered  by  the  tax  deed.  This  effect  is 
claimed  on  the  ground  that  the  life  tenant 
could  not  acquire  and  hold  a  tax  title  in  the 
circumstances,  and  that  by  accepting  the  con- 
veyance  from  her,  Mrs.  Ford  took  upon  her- 
self the  same  burden.  That  is,  that  if  Mrs. 
.Tlnklaway  had  purchased  the  land  and  taken 
the  tax  deed,  the  transaction  would  have  been 
treated  as  a  payment  of  the  taxes,  and  that 
one  ho'ding  under  her  is  subject  to  the  same 
disability.  It  has  been  held,  however,  that  a 
person  rightfully  holding  a  tax  deed  valid 
upon  its  face,  who  buys  an  outstanding  title, 
does  not  thereby  necessarily  as  a  matter  of 
law  relinquish  his  tax  deed  as  a  muniment 
of  title.  It  was  decided  in  Carson  v.  Ful- 
bright,  80  Kan.  624,  103  Pac.  139: 

"One  who  is  not  under  any  obligation  to  pay 
taxes  upon  land,  nor  In  privity  with  one  bo  lia- 
blp,  ma.T  obtnin  a  tax  title  thereto,  and  when  in 
posnesRion  and  claiming  title  under  each  a  tax 
deed,  apparently  valid,  may  accept  a  convey- 
ance from  the  former  owner  without  incurring 
thoreby  the  risk  of  Insing  his  land  for  failure 
to  pay  a  mortgage  given  by  such  former  owner 
and  outstanding  when  the  taxes  became  de- 
linQuent,  although  the  mortgagor  had  covenant- 
ed in  the  mortgage  to  pay  the  taxes."     SyL 

It  was  said  In  the  opinion: 

"When  the  taxes  npon  which  the  deed  was 
issued  became  delinquent,  and  at  the  time  the 
deed  was  issued  the  defendant  was  under  no 
obligation  to  pay  the  taxes,  and  by  accepting 
a  conveyance  aftertnard  from  the  former  own- 
er be  did  not  devest  himself  of  bis  previonsly 
acquired  title,  although  such  former  owner 
was  bound  to  pay  the  taxes.     Such  an  effect 


cannot  be  claimed  under  the  operation  of  the 
rule  of  merger,  for  merger  is  very  largely  a 
question  of  intention,  and  will  not  be  presumed 
when  it  would  operate  to  the  disadvantage  ol 
the  party.  •  •  *  It.  will  be  presumed  that 
the  conveyance  was  obtained  for  some  benefit 
and  not  for  a  burden."  ' 

These  principles  apply,  perhaps,  with  great- 
er force  here  where  the  outstanding  interest 
was  a  life  estate  only.  Taking  the  quitclaim 
deed  cannot  be  construed  to  merge  the  tax  title 
without  doing  violence  to  the  Carson  decision 
with  which  the  court  remains  content.  The 
appellants,  however,  distinguish  that  case  by 
referring  to  the  fact  that  the  tax  deed  there 
nnder  consideration  had  l)een  of  record  for 
over  five  years  and  therefore  was  not  assail- 
able for  defects  not  apparent  upon  its  face, 
while  here  the  tax  deed  is  vulnerable  to  such 
an  attack.  In  this  situation  it  is  argued 
that  it  was  the  duty  of  Mrs.  Jinklaway  to 
bring  a  suit  to  set  it  aside,  and  that  this  duty 
passed  to'  Mrs.  Ford  by  her  acceptance  of  the 
quitclaim  deed.  The  proposition  is  that  in 
buying  an  interest  presumably  for  her  benefit, 
she  Imposed  upon  herself  the  duty  to  destroy 
the  title  which  she  already  possessed.  This 
presents  again  the  question  of  merger. 
Starting  with  the  premise  that  Mrs.  Ford 
having  at  the  time  she  purchased  the  tax 
title  capacity  to  do  so  and  had  acquired  a 
certain  interest  in  the  l^nd,  the  question  is 
whether  that  interest  was  merged  In  the  life 
estate  by  taking  the  quitclaim  deed.  Merger 
would  not  depend  on  the  extent  of  the  Inter- 
est, whether  a  fee  simple,  or  one  that  would 
ripen  into  a  fee  by  efflux  of  time.  Being,  as 
stated  In  the  Carson  Case,  and  others  cited 
In  that  opinion,  largely  a  question  of  Ihten- 
tion,  we  are  constrained  to  hold  that  it  can- 
not be  presumed,  in  the  absence  of  an  agree- 
ment, express  or  implied,  to  do  so,  that  in 
taking  the  conveyance  of  the  life  estate  it 
was  the  intention  to  destroy  the  tax  title, 
the  latter  upon  its  face  appearing  to  create 
an  estate  in  fee  simple.  Gen.  Stat  1909,  i 
9479. 

The  appellants  construe  the  effect  of  the 
quitclaim  deed  as  creating  a  trust  ex  maliflcio 
in  the  grantee  for  their  benefit.  This  effect 
Is  claimed  because  of  alleged  fraudulent  rep- 
resentations and  concealment  in  procuring  it 
The  claim  was  made  in  the  petition  and  some 
evidence  was  offered,  supporting  It,  that  the 
deed  was  obtained  upon  the  representations 
that  the  land  was  about  to  be  sold  for  taxes 
and  would  be  lost  to  all  parties  if  they  were 
not  paid ;  that  Mrs.  Ford  would  pay  the  tax- 
es if  the  deed  were  made,  and  hold  the  land 
for  the  benefit  of  the  parties  in  interest  The 
evidence,  however,  only  presented  a  question 
of  fact  which,  in  view  of  the  general  finding 
against  the  appellants  and  in  favor  of  Mrs. 
Ford,  must  be  construed  as  finding  that  the 
contention  was  not  true.  The  weight  of  the 
evidence  and  credence  to  be  given  to  it  were 
for  the  court  If  a  special  finding  had  been 
desired  on  that  particular  issue,  a  request- 
for  It  should  have  been  made.    Any  consld- 
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eratlon  here  of  fbe  legal  effect  jof  such  repre- 
sentations would  be  anwarranted  in  view  of 
the  fludlngs.  In  this  connection  It  may  be 
said  that  the  refusal  of  the  court  to  allow 
&frs.  Jlnklaway  to  testify  whether  she  would 
have  made  the  conveyance  had  she  known 
that  Mrs.  Ford  was  then  claiming  the  prop- 
erty under  a  tax  deed  is  regarded  as  imma- 
terial, although  an  answer  might  well  have 
been  allowed.  For  the  purpose  of  this  rul- 
ing a  negative  answer  will  be  presumed.  The 
finding  of  the  court  snfiSclently  indicates  that 
such  an  answer  would  not  have  affected  the 
decision.  Elrrors  not  prejudicial  must,  under 
the  mandate  of  the  Code  and  in  pursuance 
of  good  practice,  be  disregarded. 

[4]  We  come  now  to  the  third  question, 
whether  Mrs.  Ford,  in  the  attitude  of  a  re- 
mainderman rightfully  holding  a  tax  title, 
holds  it  for  the  common  benefit  of  all  the  re- 
maindermen; that  is,  whether  that  is  the 
legal  effect  of  her  purchase.  This  question 
is  Important  to  all  the  parties  except  Mrs. 
Jlnklaway  and  one  of  the  appellants  who  has 
conveyed  his  interest  to  Mrs.  Ford.  It 
should  be  observed  that  her  coremalndermen, 
or  as  they  have  sometimes  been  called,  coten- 
ants  In  remainder,  are  not  tenants  in  com- 
mon as  that  term  Is  ordinarily  applied,  pos- 
session, or  a  common  right  of  possession,  be- 
ing essential  to  tenancy  tn  common.  The  re- 
maindermen hold  from  the  same  common 
source,  that  is,  under  the  will,  but  independ- 
ently of  each  other.  One  tenant  in  common 
may  not  hold  a  tax  title  against  his  cotenants 
for  by  virtue  of  the  common  possession  he  is 
equally  bound  with  his  cotenants  to  pay  the 
taxes  (Muthersbangh  v.  Burke,  33  Kan.  260, 
6  Pac.  252),  and  for  the  same  reason  redemp- 
tion by  one  is  effectual  for  all.  Not  so  with 
coremalndermen.  They  have  no  common  pos- 
session or  possession  of  any  sort  from  which 
such  consequences  may  flow. 

The  rights  and  obligations  of  life  tenants 
and  remaindermen  as  holders  of  tax  titles 
were  considered  in  a  highly  instructive  opin- 
ion of  the  Supreme  Court  of  Iowa.  The  prin- 
ciples decided,  so  far  as  relates  to  this  con- 
troversy, may  be  stated  without  reciting  the 
facts  of  that  case.  It  was  held  that  re- 
maindermen who  are  not  In  possession  and 
have  no  right  of  possession  at  the  time  of 
the  sale  may  purchase  and  hold  an  outstand- 
ing tax  title  for  their  exclusive  benefit 
against  other  remaindermen,  but  that  the  pur- 
chase of  a  tax  title  by  a  tenant  for  life  in  pos- 
session does  not  vest  the  title  in  him  as 
against  remaindermen,  but  operates  as  a  re- 
demption from  the  tax  sale.  It  will  be  no- 
ticed that  the  first  point  decided  answers  the 
question  now  under  consideration.  The  court 
said  on  that  proposition: 

"Here,  however,  the  cotenants  in  remainder 
were  not  in  possession,  nor  did  they  hare  any 
right  of  possession,  and  they  were  not  charge- 
able with  the  duty  and  responsibility  of  making 
payment  of  taxes.  As  between  tbemselres,  it 
cannot  be  said  that  there  were  any  reciprocal 
rights  or  duties.  The  duty  of  paying  taxes 
rested  upon  the  life  tenants,  and,  should '  one 


of  the  remaindermen  have  seen  fit  to  pay  taxe* 
allowed  to  become  delinquent  for  the  protefr 
tion  of  the  estate,  he  could  not  recover  any 
portion  of  the  amonnt  so  paid  from  his  core- 
malndermen. There  being  no  duty  to  pay, 
there  coald  be  no  such  thing  as  an  enforced 
contribution."  Crawford  v.  Meis,  123  Iowa, 
610,  99  N.  W.  186,  66  L.  R.  A.  154,  101  Am. 
St.  Rep.  337. 

Brief  reference  will  now  be  made  to  a  few 
of  the  cases  relied  upon  by  the  appellants  as 
supporting  a  contrary  view.  It  was  held  in 
Clark  v.  Lindsey,  47  Ohio  St.  437,  441,  25 
N.  B.  422,  426,  9  L.  R.  A.  740,  that  where  a 
tenant  In  dower  neglects  to  pay  taxes  and 
one  of  several  tenants  in  common  in  remain- 
der purchases  .the  land  at  a  tax  sale,  the 
purchase  will  inure  to  the  benefit  of  his 
cotenants  in  remainder.  The  opinion,  how- 
ever, refers  to  an  Ohio  statute,  providing 
that  when  a  tenant  In  dower  shall  ne^ect  to 
pay  taxes  so  long  that  the  lands  are  sold  for 
their  payment,  and  there  Is  no  redemption 
in  one  year,  the  tenant  In  dower  shall  for- 
feit that  estate  to  the  remainderman  or  re- 
versioner, who  may  thereupon  redeem  as 
other  lands  are  redeemed.  A  doweress  hav- 
ing failed  to  pay  taxes  as  this  statute  pro- 
vided, two  of  the  remaindermen  purchased  at 
tax  sale.  On  the  question  whether  another 
remainderman  was  devested  of  his  estate  by 
the  tax  title,  the  court  said: 

"In  our  view,  the  relations  existing  between 
tenants  in  common — whether  in  possession  of 
the  property  or  entitled  to  an  estate  in  re- 
mainder—is of  a  nature  to  preclude  such  a 
result.  Just  dealing  and  the  confidence  neces- 
sarily reposed  in  each  other  would  suggest  that 
owners  in  common  of  real  estate  should  con- 
sult for  the  mutual  benefit.  While  one  should 
do  no  act  intentionally  to  the  detriment  of  the 
other,  good  faith  should  withhold  him  from 
all  action,  in  reference  to  the  common  prop- 
erty, that  would  work  exclusively  to  his  own 
advantage." 

It  will  be  seen  that  the  Ohio  court  plkces 
remaindermen  with  respect  to  each  other  on 
the  same  footing  as  tenants  in  common  In 
purchasing  tax  titles.  It  does  not  dearly 
appear  what  weight  was  given  to  the  statute 
referred  to  In  arriving  at  the  result 

Mississippi  decisions  are  cited  by  the  ap- 
pellant to  sustain  the  view  taken  by  the  Ohio 
court  that  remaindermen  are  to  be  treated 
as  tenants  In  common  in  respect  to  the  pur- 
chase of  tax  titles.  In  Harrison  y.  Harrison, 
56  Miss.  174,  it  was  held  that  a  remainder- 
man, who  purchased  an  outstanding  tax  title 
arising  out  of  the  failure  of  the  life  tenant 
to  pay  the  taxes,  held  It  In  trust  for  his  co- 
tenant  In  remainder.  In  a  luminous  note  in 
33  L.  R.  A.  688,  upon  the  effect  of  a  tax  sale 
on  land  held  by  a  life  tenant,  It  Is  said  that 
under  the  decisions  of  Kansas  and  otlier 
states  named,  the  tax  sale  extinguishes  all 
prior  titles  of  every  kind,  while  in  otlter 
states  the  sale  is  limited  to  the  life  estate. 
Mississippi  is  classified  with  the  latter. 

In  Defreese  v.  Lake,  109  Mich.  416.  427, 
67  N.  W.  606,  608,  32  L.  R.  A.  744,  63  Am. 
St  Rep.  584,  it  appears  that  land  was  de- 
vised to  a  wife  for  life,  then  to  a  son  for  his 
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.life  wltb  remainder  to  the  heirs  ot  the  son. 
Taxes  being  delinquent  during  the  life  of 
the  widow,  the  land  was  sold  at  tax  sale  to 
the  son.  After  the  widow  died  the  son  took 
possession,  and  after  two  years  conveyed  the 
land  to  Lake.  After  the  son's  death  bis 
heirs  claimed  the  lands  as  remaindermen, 
and  Defreese  claimed  under  them;  that  Is, 
one  party  claimed  through  conveyances  from 
the  son,  and  the  other  through  conveyances 
from  his  heirs.  When  the  son  owning  the 
life  estate,  died,  his  heirs  could  not  hold  the 
property  otherwise  than  under  the  tax  deed 
which  he  had  taken  while  his  mother,  the 
first  life  tenant,  was  in  possession.  The 
court  said: 

"We  have  found  no  case  upon  all  fours  with 
this,  and  we  doubt  if  it  can  be  said  that  the 
law  imposes  any  such  duty  [to  pay  taxes] 
upon  the  second  life  tenant  during  the  tenancy 
of  his  predecessor.  .  But  we  think  it  does  nof 
necessarily  turn  upon  a  duty  to  pay.  While 
he  was  under  no  obligation  to  preserve  the 
estate,  if  he  chose  to  do  so  that  he  might  reap 
the  benefit  of  tbe  devise,  he  should  be  content 
to  look  to  the  occupant,  whose  duty  it  was  to 
pay  them,  for  reimbursement,  or,  if  not,  he 
could  expect  no  more  than  contribution  from 
the  other  remaindermen,  to  whose  benefit,  as 
well  as  his  own,  such  payment  inured.  It 
would  be  inequitable  to  permit  him  to  claim 
title  under  such  circumstances,  where  he  took 
under  the  same  will  that  gave  them  an  es- 
tate, thereby  recognizing  their  right  Good 
faith  toward  the  testator  should  forbid  such 
an  attempt  to  defeat  his  purpose.  Were  this 
claim  to  be  sustained,  it  would  make  it  easy 
for  two  life  tenants,  by  collusion,  to  defeat 
tbe  remaindermen,  under  circumstances  like 
these." 

Tbe  distlngnlsbing  feature  of  the  Defreese 
Case  appears  to  be  the  fact  that  there  were 
two  successive  life  estates.  Tbe  question 
presented  did  not  relate  to  the  dnty  of  the 
son  to  coremaindermen,  but  to  tbe  owners  of 
tbe  succeeding  life  tenancy  created  by  tbe 
same  will.  The  opinion  refers  to  tbe  ear^ 
Her  case  of  Blackwood  v.  Tan  Vlelt,  80  Mich. 
118,  where  the  same  court  had  said: 

"To  preclude  any  person  from  making  and 
relying  upon  a  purchase  of  lands  at  tax  sale, 
there  must  be  something  in  the  circumstances 
of  the  case  which  imposes  on  him  a  duty  to 
tbe  state  to  pay  the  tax,  or  something  which 
renders  it  inequitable,  as  between  himself  and 
the  holder  of  the  existing  title,  that  he  should 
make  the  purchase,  »  •  •  While  a  party  is 
not  to  buUd  up  a  title  on  his  own  neglect  of 
duty,  yet,  if  he  can  show  he  owes  no  duty  in 
the  premises,  be  is  as  free  to  become  purchaser 
at  a  ^ax  sale  as  any  other  person." 

In  the  Defreese  €ase,  109  Mich.  428,  67  N. 
W.  509,  32  L.  R.  A.  744,  63  Am.  St  Rep.  584^ 
the  court  also  said: 

"In  Sands  v.  Davis,  40  Mich.  14,  the  ques- 
tion arose  between  tenants  In  common.  In 
that  case  one  bought  a  tax  title  that  was  out- 
standing at  the  time  of  the  purchase  of  his 
interest  in  the  premises,  and  therefore  which 
he  owed  no  duty,  to  the  state  or  his  cotenants, 
to  pay,  and  it  was  held  that  he  might  set  up 
such  title  against  his  cotenants.  Both  of  these 
cases  recognize  the  proposition  that  one  as- 
serting a  tax  title  may  be  under  a  disability, 
owing  to  his  relations  to  others  claiming  in- 
terests in  the  land." 


Thus  It  appears  that  notwithstanding  the 
decision  in  the  Defreese  Case  the  court  still 
adhered  to  the  principle  that  one  may  as- 
sert a  tax  title  who  owes  no  dnty  to  pay  the 
tax. 

In  Freeman  on  Cotenancy  at  section  158 
the  general  rnle  Is  stated  that  a  cotenant 
win  not  be  permitted  to  assert  against  his 
companloil  a  title  founded  upon  taxes  im- 
posed on  the  common  property,  adding,  how- 
ever: 

"But  where  the  purchasing  cotenant  has  paid 
his  taxes,  and  is  therefore  free  from  fault, 
and  there  ii  nothi»g  .it^  the  retotiorw  bettoeen 
the  partie*  impoting  any  ohliaation  on  either 
to  pay  the  charge  upon  the  moiety  of  the  oth- 
er, then  it  is  difficult  to  assign  any  reason  for 
restraining  the  tenant  not  in  default  from 
bidding  for  his  own  use  at  the  tax  sale." 

The  part  we  have  italicized  In  the  above 
quotation  appears  to  be  in  harmony  with  tbe 
proposition  that  the  disability  Is  consequent 
upon  the  obligation,  and  this,  notwithstand- 
ing the  apparent  contrariety  in  decisions  is 
the  controlling  principle,  which  is  tersely 
stated  In  Crawford  v.  Mela,  123  Lowa,  610, 
99  N.  W.  186,  66  L.  R.  A.  164,  101 'Am.  St 
Rep.  337i  supra: 

"It  is  true,  as  contended  for  by  counsel  for 
appellants,  that  where  there  exists,  as  between 
joint  tenants  or  tenants  in  common,  a  recipro- 
cal duty  of  protecting  the  joint  estate,  one 
may  not  absorb  or  get  rid  of  the  interest  ot 
his  cotenant  by  allowing  the  property  to  go 
to  tax  sale,  and  thereunder  acquired  title  to 
the  entire  estate  through  the  medium  of  a  tax 
deed.  ♦  •  *  It  is  to  be  noted,  however,  that 
in  each  of  the  cases  cited,  and  in  others  where 
the  like  rule  is  declared,  the  cotenants  were 
in  possession  or  entitled  to  possession,  and  each 
was  charged  with  the  duty  of  protecting  tbe 
joint  estate.  And  it  is  under  such  circum- 
stances that  payment  by  one  cotenant  is  held 
to  be  presumably  for  tbe  benefit  of  all,  and 
he  who  pays  may  charge  the  several  interests 
of  his  cotenants  with  the  proportionate  parts 
which  such  cotenants  should  hare  paid.  Cooley 
on  Taxation,  467.  The  reason  for  the  rule 
seems  to  be  that,  there  being  a  reciprocal  duty 
on  the  part  of  the  cotenants  to  pay  the  taxes 
assessed,  and  as  a  part  of  the  taxes  for  which 
the  land  Is 'sold  is  a  claim  upon  the  purchaser's 
share,  the  sale  is  based  in  part  upon  his  own 
default" 

It  is  not  deemed  necessary  to  refer  fur- 
ther to  cases  relied  upon  by  the  appellants. 
Following  the  principle  which  we  believe  to 
be  the  logical  deduction  from  our  own  de- 
cisions, and  the  weight  of  the  reasoning  In 
tbe  opinions  of  other  courts,  it  is  held  that 
because  there  was  no  obligation  or  duty  at 
the  time  Mrs.  Ford  purchased  tbe  tax  title, 
she  could  assert  it,  not  only  against  the 
life  tenant,  but  against  the  other  owners  of 
the  estate  In  remainder. 

Two  incidental  questions  remain  to  be  con- 
sidered. The  appellants  earnestly  and  for- 
cibly argue  that,  notwithstanding  the  aver- 
ments of  the  petition  to  the  effect  that  Mrs. 
Ford  was  in  possession  under  her  tax  deed 
before  she  obtained  the  quitclaim  deed,  the 
proceedings  In  forcible  entry  and  detainer 
and  her  affidavit  there  filed,  estop  her  from 
asserting  that  she  bad  such  previous  posses- 
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Aon,  or  conclastvely  prove  that  she  did  not. 
On  the  other  band,  Mrs.  Ford  contends  that 
the  appellants  are  estopped  by  their  plead- 
ing to  deny  that  she  had  such  prior  posses- 
sion. But  the  evidence  tended  to  prove  that 
the  subtenant  attorned  to  her.  If  that  was 
the  fact,  her  possession  under  the  tax  deed 
was  sufficiently  shown.  SheafF  t.  Husted, 
60  Kan.  770,  S7  Pac.  976.  ▲  subsequent  ac- 
tion to  obtain  possession,  caused  by  a  repu- 
diation of  the  agreement  by  the  occnpant, 
would  not  be  inconsistent  with  previous  pos- 
session. The  affidavit  contained  evidence 
tending  to  show  a  reliance  npon  the  quit- 
claim deed,  but  was  not  conclusive.  Hie 
time  when  possession  was  taken  was  a  fact 
to  be  determined  on  the  pleadings  and  all 
the  evidence. 

The  district  court  by  dismissing  the  case 
against  the  minors  remitted  them  to  their 
right  of  redemption  in  the  manner  provided 
by  statute.  Gea  Stat  1009,  |  9466.  As  the 
remedy  there  provided  Is  simple,  involving 
only  a  computation  by  the  proper  authorities 
and  payment  of  the  proportionate  sum  by 
the  redemptioner,  no  reason  appears  for  re- 
sorting to  a  court  of  equity.  If  the  statutory 
right  had  been  denied,  or  there  had  been  a 
substantial  disagreement  over  the  amount,  or 
other  ground  for  resorting  to  the  court,  such 
action  might  have  been  upheld.  The  rights 
of  the  minors  were  fully  protected,  and  they 
have  no  Just  ground  of  complaint 

The  Judgment  Is  affirmed.  All  the  Justices 
:oncurring. 

(M  Kan.  106) 

BISHOP  et  aL  t.  FISCHER,  District  Judge. 

(No.  19817.) 

(Supreme  Court  of  Kansas.    Jan.  0,  1916.) 

(Syttalu*  iv  t^  Court.) 
1.  COUKTB  (i  207»)— MANDAinjs  (f  37»)— Ih- 

JTJNCTION  —  JUEISDICTION  —  RlOHT  TO  REU- 

Enr. 

The  plaintiffs'  lessee  bored  producing  gas 
wells  on  the  plaintiffa'  land  and  on  the  lessee's 
land,  and  connected  the  wells  by  pipes  which 
converged  in  a  building  erected  by  the  lessee  on 
the  plaintiffs'  land,  where  a  meter,  a  pressure 

fauge,  and  other  gas  appliances  were  installed. 
'rom  this  point  the  gas  produced  was  conducti 
ed  to  a  pipe  line  located  id  a  higiiway  alongside 
th«  plaintiffs'  land.  The  pipe  line  belonged  to 
a  corporation  for  which  a  receiver  was  appoint- 
ed by  the  district  court  The  receiver  was  au- 
thorized by  the  court  to  purchase  gas  from  the 
plaintiffs'  lessee^,  which  the  receiver  distributed 
to  consumers.  'The  plaintiffs  took  possession  of 
the  building,  pipes,  and  appliances  on  their  own 
land,  and  stopped  the  flow  of  gas  into  the  pipe 
line  under  a  claim  of  right  predicated  upon 
their  conti'sct  with  the  lessee.  Upon  applica- 
tion made  in  the  receivership  suit  the  receiver 
procured  an  order  directing  a  person  designated 
by  the  court  to  remove  the  obstructions  pre- 
venting the  flow  of  gas  into  the  pipe  line  and 
enjoining  the  plaintiffs  from  maintaining  such 
obstructions  or  interfering  with  the  order.  Mei- 
ther  the  plaintiffs  nor  their  lessee  were  parties 
to  the  receivership  suit,  and  the  order  was  pro- 
cured without  notice  to  them.  The  order  hav- 
ing been  executed,  the  plaintiffs  moved  to  set  it 
aside  because  it  had  been  made  without  juris- 


diction. The  court  modified  the  order,  but  did 
not  vacate  it.  felct,  the  court  had  no  jurisdie-' 
tion  over  the  parties  or  over  the  property  af- 
fected by  the  order,  the  order  was  void,  and  the 
court  may  be  required  by  writ  of  mandamus 
Issuing  from  this  court  to  set  aside  the  order. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  (  507;  Dec.  Dig.  j  207;*  Mandamus,  Cent 
Dig.  ii  81,  82;   Dec.  Dig.  |  37.*] 

2.  Appearance  (|  9*)— General  Appearance 

— Motion  to  Set  Aside  Obder. 

The  contents  of  the  plaintiffs'  motion  to 
set  aside  the  order  considered,  and  held  not  to 
constitute  a  general  appearance  in  the  receiver- 
ship suit. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  {{  42-62;    Dec.  Dig.  |  9.«J 

Original  mandamus  by  George  J.  Bishop 
and  others  against  Edward  L.  Fischer,  as 
Judge  of  the  District  (>>urt  Dismissal  pro- 
visionally ordered. 

J.  F.  Getty,  of  Kansas  City,  for  plaintiffs. 
B.  O.  Little,  of  Kansas  City,  for  defendant 

BURCH,  J.  The  plaintlfrs  ask  for  a  per- 
emptory writ  of  mandamus  commanding  the 
defendant,  as  Judge  of  the  district  court,  to 
set  aside  an  order  of  the  court 

Briefly  stated,  the  esaendal  facts  dis- 
closed at  the  hearing  are  these:  The  plain- 
tiffs own  a  tract  of  land  which  they  leased 
for  oil  and  gas  purposes.  The  American  Gas 
C<ompany  has  gas  rights  in  an  adjoining 
tract.  Two  producing  wells  were  bored  on 
the  plaintiffs'  land,  and  several  producing 
wells  were  bored  on  the  American  Gas  Com- 
pany's land.  Pipes  were  laid  on  the  plain- 
tiffs' land  connecting  all  these  wells,  where- 
by gas  produced  was  conducted  to  a  common 
point  on  the  plaintiffs'  land.  A  building  was 
erected  there  in  which  were  installed  a  me- 
ter, a  pressure  gauge,  and  other  gas  appli- 
ances. From  this  point  gas  was  conducted 
to  a  pipe  line  laid  in  the  highway  alongside 
the  plaintiffs'  land.  The  American  Gas  Com- 
pany became  the  plaintiffs'  lessee,  and  their 
claim  is  that  the  American  Gas  Company  be- 
came such  lessee  upon  condition  that  if  rent- 
als and  royalties  were  not  paid,  they  might 
terminate  the  lease  and  take  possession  of 
the  pipes,  building,  and  gas  appliances  on 
their  land.  Rentals  and  royalties  were  not 
paid.  The  American  Gas  Company  became 
bankrupt,  the  plaintiffs  undertook  to  forfeit 
\be  lease,  and,  pursuant  to  their  claimed  con- 
tract rights,  they  took  possession  of  the  pipes, 
building  and  gas  appliances  on  their  own 
land.  The  appliances  were  chained  and  pad- 
locked in  such  a  way  as  to  prevent  the  flow 
of  gas  into  the  pipe  line  In  the  highway.  The 
pipe  line  in  the  highway  belonged  to  the  Mid- 
Continent  Development  Company.  In  Au- 
gust, 1911,  in  an  action  entitled  L.  E.  Insbo 
V.  Mid-Continent  Development  Company,  a 
receiver  was  appointed  for  the  development 
company.  Subsequently  the  court  author- 
ized the  receiver  to  purchase  all  the  gas  fur- 
nished by  the  American  Gas  Company,  and 
gas  obtained  in  this  way  was  distributed  to 
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consumers.  Neither  the  plaintiffs  nor  the 
American  Gas  Company  were  parties  to  the 
receivership  suit,  and  the  receiver  had  no 
possession  of  the  property  involved  In  this 
suit,  or  authority  over  it  When  the  plain- 
tiffs took  possession  of  the  means  vrhereby 
gas  which  the  receiver  was  authorized  to  buy 
was  delivered,  the  receiver  made  an  ex  parte 
application  to  the  court  for  an  order,  wliich 
was  granted  without  notice  In  the  following 
terms: 

"It  is  therefore  considered,  ordered,  and  ad- 
judged that  George  Holmes,  as  employ^  of  the 
American  Gas  Company,  remove  the  obstruc- 
tions preventing  the  flow  of  gas  from  the  Amer- 
ican Gas  Company's  pipe  line  to  the  Mid-Conti- 
nent Development  Company's  pipe  line,  and  that 
James  F.  Getty  and  George  Bishop  no  longer 
maintain  any  obstruction  to  the  said  flow  of 
gas,  and  in  no  'way  interfere  with  this  order, 
until  the  further  orders  of  this  court." 

Holmes  was,  in  fact,  an  employ^  of  the  re- 
ceiver, and  proceeded  to  execute  the  order 
by  breaking  Into  the  building  on  the  plain- 
tiffs' land  and  removing  locks  and  chains 
which  obstructed  the  flow  of  gas  Into  the  pipe 
line.  The  order  was  made  on  November  11, 
1914.  After  its  execution,  and  on  November 
14th,  the  plaintiffs  moved  the  court  to  set 
aside  the  order  on  the  ground  that  It  had 
been  made  without  Jurisdiction.  After  a 
hearing  the  court  modified  the  order  in  such 
a  way  as  to  permit  the  plaintiffs  to  cut  off 
the  flow  of  gas  from  their  own  wells,  but  al- 
lowed the  order  to  stand  as  to  gas  flowing 
from  th^  American  Gas  Company's  wells. 
The  court  disclaimed  jurisdiction  over  the 
plaintiffs,  but  believed  that  the  public,  to 
whom  the  receiver  was  distributing  gas  com- 
ing from  the  American  Gas  Company's  wells, 
should  not  have  Its  supply  cut  off  by  any 
summary  or  arbitrary  act  of  the  plaintiffs, 
and  on  that  ground  reserved  further  judg- 
ment until  it  could  consider  the  proper  course 
to  be  pursued.  Thereupon  the  plaintiffs 
brought  the  present  action,  which  the  receiv- 
er defends  for  the  judge  of  the  district  court 

[1]  This  court  has  jurisdiction  to  issue 
the  writ  prayed  for.  It  is  granted  original 
jurisdiction  in  proceedings  in  mandamus  by 
the  Constitution.  Article  3,  f  3.  This  juris- 
diction is  plenary,  and  may  be  exercised  to 
control  the  action  of  Inferior  courts,  over 
whom  this  court  has  superintending  author- 
ity.   In  re  Petitt,  84  Kan.  637,  114  Pac.  1071. 

The  action  of  mandamus  cannot  be  used  as 
a  substitute  for  appeal,  nor  in  any  case  where 
a  plain  and  adequate  remedy  at  law  exists.- 
In  this  case,  however,  there, was  no  action 
pending  against  the  plaintiffs  In  the  district 
court.  Without  having  jurisdiction  of  the 
plaintiffs  and  without  having  jurisdiction  of 
the  property,  the  district  court,  without  no- 
tice, Issued  a  mandatory  Injunction  which,  in 
effect,  adjudicated  the  plaintiffs'  rights  and 
deprived  them  of  the  peaceable  possession  of 
property  which  no  one  having  a  claim  upon 
it  was  disputing.  When  the  court's  lack  of 
authority  was  called  to  its  attention,  It  kept 
the  plaintiffs  in  suspense  by  reserving  final 


judgment  indefinitely.  Meanwhile  the  plain- 
tiffs were  in  a  situation  the  practical  effect 
of  which  was  to  destroy  dominion,  not  only 
over  property  which  they  claim,  but  over 
property  which  was  indisputably  theirs. 
They  were  obliged  to  let  the  receiver,-  with 
whom  they  did  not  desire  to  deal,  take  the 
gas  from  their  wells  or  else  sit  by  and  run 
the  risk  of  the  common  field  being  depleted 
by  the  flow  from  the  American  Gas  Com- 
pany's wells.  Under  these  circumstances  the 
plaintiffs  were  not  obliged  to  submit  to  the 
jurisdiction  of  the  district  court,  nor  to  await 
its  pleasure  in  finally  disposing  of  the  case, 
nor  to  adopt  the  slower  remedy  of  appeal,  if, 
indeed,  they  were  in  a  situation  to  appeal. 
Their  only  adequate  remedy  was  one  which 
would  free  them  immediately  from  the  em- 
barrassments of  the  order.  State  v.  Graves, 
66  Neb.  17,  92  N.  W.  144 ;  Detroit  v.  Circuit 
Judge,  79  Mich.  384,  44  N.  W.  622 ;  Tawas, 
etc.,  R.  R.  V.  Iosco,  ditc.  Judge,  44  Mich. 
479,  7  N.  W.  65. 

In  the  case  of  State  ▼.  Graves,  60  Neb.  21, 
92  N.  W.  145,  Reynolds  was  in  possession  of 
land  upon  which  there  were  removable  crops. 
Phillips  brought  an  action  against  him  to  re- 
strain him  from  exercising  proprietary  rights 
over  the  land  and  crops.  A  temporary  in- 
junction was  Issued  by  Graves,  judge  of  the 
district  court,  restraining  Reynolds  from 
trespassing  on'  the  land  and  from  removing 
or  attempting  to  remove  the  crops.  There- 
upon Reynolds,  using  the  name  of  the  state, 
brought  an  action  of  mandamus  in  the  Su- 
preme Court  to  compel  the  district  judge  to 
vacate  the  provisional  order.  In  granting 
the  writ  the  court  said: 

"The  ground  upon  which  PhillipB  proceeds  in 
the  actions  brought  by  him  against  the  relator 
is  that  the  relator's  lease  is  invalid,  and  his 
possession  therefore  unlawfuL  Whether  this 
position  is  tenable  we  need  not  determine.  It 
may  be  that  the  lease  is  void.  Conceding  that 
it  is,  the  fact  still  remains  that  relator  entered 
under  it  and  was  in  actual,  exclusive,  and  peace- 
able possession  of  the  land,  and  of  the  crops 
growing  thereon,  at  the  time  the  injunctions 
were  allowed.  This  being  so,  the  necessary  ef- 
fect of  the  orders  made  by  respondent,  if  heed- 
ed or  enforced,  would  be  to  dispossess  the  rela- 
tor, to  exclude  him  from  the  property,  and 
transfer  hia  possessory  right  to  Phillips,  who 
was  left  free  to  enter  and  reap  where  he  had 
not  sown.  Phillips  was,  it  is  true,  claiming  the 
land,  but  he  did  not  occupy  it,  and  the  injunc- 
tions were  therefore  not  granted  for  the  purpose 
of  preventing  a  threatened  invasion  of  a  present 
actual  possession.  Clearly  the  action  of  re- 
spondent in  attempting  to  take  from  relator, 
vrlthont  a  bearing  or  an  opportunity  to  be  heard, 
the  possession  of  real  and  personal  property 
which  be  claimed,  and  still  claims,  was  right- 
lully  bis,  cannot  be  jnstified  as  an  exercise  of 
judicial  power.  The  provisional  injunction  was 
never  designed  to  transfer  the  possession  of 
property  from  one  litigant  to  another.  A  court 
or  judge  cannot  thus  dispossess  a  party,  and 
then  compel  him  to  produce  evidence  and  estab- 
lish his  title  in  order  to  obtain  restitution.  'It 
has  been  decided  repeatedly,'  says  Mr.  Justice 
CampbeU,  in  Tawas  &  B.  C.  R.  Co.  v.  Iosco, 
Circuit  Judge,  44  Mich.  479  [7  N.  W.  65].  'that 
any  decree  or  order  divesting  possession  or 
rights  on  a  preliminary  inquiry  is  illegal  and 
void,  so  that  no  one  need  respect  or  obej  it.' 
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In  Calvert  t.  State.  84  Neb.  916  (62  N.  W. 
687],  a  case  which  is  in  no  matenal  feature 
distinguishable  from  the  one  at  bar,  it  waa 
held  that  the  provisional  injunction  allowed  by 
the  district  judge  was  absolutely  null.  In  the 
opinion  written  by  Maxwell,  O.  J.,  it  is  said : 
'A  temporary  injunction  merely  prevents  action 
until  a  bearing  can  be  had.  If  it  goes  further, 
and  divests  a  party  of  his  possession  or  rights 
in  property,  it  is  simply  void.'  This  statement 
seems  to  be  fully  sustained  by  the  adjudged  cas- 
es in  other  jurisdictions,  and  we  have  found  no 
decision  giving  color  or  countenance  to  a  con- 
trary view.  But  whether  the  action  of  re- 
spondent be  regarded  as  absolutely  void  or  only 
voidable,  as  his  counsel  contends,  it  was  mani- 
festly an  abuse  and  perversion  of  process  that 
ought  to  be  speedily  corrected.  We  have,  of 
course,  aiithonty  to  review  and  reverse  it  in 
an  appellate  proceeding,  but,  under  tbe  circom- 
stances  here  disclosed,  tbst  remedy  is  not,  in 
our  judgment,  an  adequate  one.  The  rights  of 
the  relator  can  be  adequately  protected  only  by 
the  prompt  rescission  of  tbe  orders  of  which  he 
complains:  and  the  power  to  grant  this  relief 
by  mandamus  is  certainly  vested  in  this  court. 
The  superintpndent  authority  of  tbe  king's 
bench  over  inferior  tribunals  is,  to  the  extent 
tbst  it  may  be  exercised  by  the  use  of  the  writ 
of  mandamus,  included  in,  and  part  of,  tbe  orig- 
inal jurisdiction  given  by  tbe  Constitntion  to 
the  Supreme  Court" 

No  other  district  court  bad  authority  to 
control  the  action  of  tbe  Wyandotte  district 
court,  and  consequently  tbis  court  was  the 
only  one  to  -which  the  plaintUIs  could  apply 
for  the  desired  relief. 

That  the  order  In  question  was  made  with- 
out Jurisdiction  is  scarcely  debatable.  The 
plalntifTs  were  not  parties  to  the  receiver- 
ship suit  Neither  waa  the  American  Gas 
Company  a  party  to  that  suit  The  Ameri- 
can Gas  Company  had  a  claim  against  the 
receiver  for  the  price  of  gas  which  had  been 
delivered  to  blm,  which  tbe  gas  company 
had  presented  and  was  litigating,  but  that 
fact  did  not  virtually  subject  the  gas  com- 
pany to  a  receivership.  The  property  In 
controversy  was  not  Involved  in  the  receiver- 
ship suit,  and  the  receiver,  a  simple  purchas- 
er and  distributor  of  gas,  could  not,  in  effect, 
condemn  the  buildlDg,  pipes,  and  gas  appli- 
ances on  the  plaintiffs'  land,  either  In  his 
own  interest  or  in  the  public  Interest,  any 
more  than  be  could  condemn  the  gas  from 
the  plaintiffs'  wells.  In  any  event,  the 
court's  authority  In  the  receivership  suit 
could  not  be  extended  to  an  adjudication  of 
the  plaintiffs'  claimed  rights,  whatever  they 
were  and  whether  they  were  valid  or  Invalid, 
without  making  them  parties  or  giving  them 
notice  or  allowing  them  an  opportunity  to  be 
heard.  No  provision  was  made  for  any  of 
these  things. 

"If  tbe  plaintiff  baa  any  rights,  the  law  guar- 
antees to  it  a  time  and  place  and  tribunal  to 
enforce  them.  Those  rights  cannot  be  destroyed 
by  a  decree  to  which  it  is  neither  party  nor 
privy."  A..  T.  &  8.  P.  E.  Co.  v.  Com'^ra  of 
Jefferson  Co.,  12  Kan.  127.  136. 

"The  trial  court  undertook  to  vest  the  receiv- 
er with  the  custody  of  other  valuable  property 
which  was  in .  no  way  involved  in  the  action 
wherein  the  appointment  was  made.  *  *  * 
When  the  court  undertook  to  reach  out  and 
take  custody  and  control  of  property  which  was 
not   the  subject-matter  of   the  controversy,   it 


went  outside  Its  appointed  sphere,  and  its  or- 
ders in  respect  to  such  property  were  nullities. 
The  court  had  no  more  authority  over  that  prop- 
erty than  it  would  have  had  over  the  square  on 
which  the  state  bouse  stands.  The  fact  that 
the  other  real  estate,  which  may  be  termed  the 
outside  property,  was  or  had  been  in  litigation 
between  the  same  parties  did  not  enlarge  the 
court's  jurisdiction  m  the  case  in  which  the  re- 
ceiver was  appointed.  The  outside  property 
was  entirely  distinct  from  that  involved  in  the 
action  wherein  the  receiver  was  appointed,  and 
the  orders  of  the  court  relating  to  the  former 
were  in  excess  of  its  jurisdiction,  and  to  that 
extent,  at  least  absolutely  void."  Bowman  v. 
Hazen,  69  Kan.  682,  697,  77  Pac.  589,  595. 

It  Is  suggested  that  a  federal  court  has 
taken  possession  of  tbe  assets  of  the  Ameri- 
can Gas  Company  and  has  caused  the  pipes 
In  controversy  to  be  disconnected  from  the 
receiver's  pipe  Une,  and  consequently  that 
a  writ  of  mandamus  to  vacate  the  void  order 
can  serve  no  purpose.  What  the  future 
course  of  the  litigation  in  the  federal  court 
may  be  cannot  be  known,  and,  if  the  order 
should  stand,  the  plaintiffs  might  at  some 
time  suddenly  discover  themselves  to  be  in 
contempt  of  the  district  court  Besides  this, 
it  is  no  answer  for  the  district  court  to  say 
that  another  court  has  indirectly  afforded 
the  plalntltrs  protection  from  tbe  enforce- 
ment of  the  void  order. 

[2]  Finally  it  is  urged  that  the  plaintiffs 
voluntarily  made  a  general  appearance  In 
the  receivership  suit  by  the  terms  of  the  mo- 
tion to  set  aside  the  order.  Tbe  motion  re- 
cited that  the  plaintiffs  were  not  jMrtles  to 
the  Insho  suit;  that  the  property  affected 
did  not  belong  to  the  American  Gas  Com- 
pany, but  belonged  to  the  plaintiffs  and  was 
exclusively  on  their  land ;  that  they  had  not 
sold  gas  to  the  receiver  or  consented  to  the 
receiver's  use  of  the  pipes;  and  that  the  or- 
der was,  in  effect,  a  conflscation  of  the  plain- 
tiffs' property,  made  without  Jurisdiction. 
Tbe  relief  asked  was  that  the  order  be  dis- 
solved, and  tbe  motion  stated  that  the  plain- 
tiffs appeared  specially  and  for  tbe  purpose 
of  the  motion  only. 

Delivering  the  opinion  of  the  court  in  tbe 
case  of  Schwab  v.  Mabley,  47  Midi.  512,  515. 
11  N.  W.  294,  295,  Judge  Cooley  said: 

"Defendants  are  brought  into  court  either  by 
the  service  of  process  or  some  substitute  there- 
fqr,  or  by  voluntary  appearance;  and  tbe  volun- 
tary appearance  may  be  either  general  and  for 
all  purposes,  or  specially  and  for  some  partic- 
ular purpose.  Where  the  purpose  to  make  it 
special  appears,  tbe  court  cannot  enlarge  it  and 
make  it  general,  for  the  extent  to  which  defend- 
ant submits  himself  to  the  jurisdiction  when 
he  thus  voluntarily  comes  in,  is  determined  by 
bis  own  consent." 

There  is  no  infallible  test  for  determining 
when  the  purpose  of  an  appearance  is  Ef>ecial 
and  when  general.  Of  course,  the  mere  state- 
ment that  tbe  appearance  is  special  is  not 
controlling,  although  it  may  forestall  the 
ordinary  presumption  that  an  appearance  la 
generaL  Apparently  tbe  test  applied  by  the 
Supreme  Court  of  the  United  States  is  wheth- 
er or  not  tbe  party  applying  becomes  "an 
actor  In  tbe  cause."    Merdtants'  Heat  &  L. 
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Co.  V.  Caow  &  Sons,  204  U.  S.  286,  27  Sup.  Ct 
285,  61  L.  Ed.  488.  In  reality  tbls  supposed 
test  only  states  the  problem  In  another  way. 
In  the  case  of  Deming  Investment  Co.  t. 
Ely,  21  Wash.  102,  107,  67  Paa  36S,  S54,  it  is 
said: 

"The  test  as  to  whether  an  appearance  is  gen- 
eral or  special  is  usually  the  relief  asked.  If  the 
granting  of  the  relief  requested  in  the  appear- 
ance is  consistent  with  a  want  of  jurisdiction 
over  the  person,  the  defendant  may  appear  for 
a  special  purpose,  without  submitting  himself  to 
the  jurisdiction  of  the  court  for  any  other  pur- 
pose." 

In  the  case  of  Blackburn  t.  Sweet,  38  Wis. 
678,  580,  it  is  said: 

"Where  the  moving  party  asks  some  relief 
which  can  only  be  granted  upon  the  hypothesis 
that  the  court  has  jurisdiction  of  the  cause  and 
person,  this  is  a  submission  to  the  jurisdiction, 
and  waives  all  defects  in  the  service  of  process." 

In  the  early  case  of  Adolph  Cohen  v.  C.  B. 
Trowbridge,  6  Kan.  385,  which  lias  been  fol- 
lowed many  times,  the  syllabus  reads: 

"A  motion  in  a  cause  based  wholly  on  an  al- 
leged want  of  jurisdiction  is  not  an  appearance 
generally,  or  a  waiver  of  any  irregularity  in  the 
proceedings  by  which  a  party  is  attempted  to 
be  brought  into  court;  but  a  motion  grounded 
wholly  or  in  part  upon  error  in  the  judgment, 
or  upon  irregularities,  aside  from  the  question 
of  jurisdiction,  is  such  waiver  as  constitutes  an 
appearance."    (Paragraph  3.) 

The  plaintiffs'  motion  may  be  read  In  such 
a  way  as  to  indicate  a  general  submission  to 
the  Jurisdiction  of  the  court,  but  here,  as 
elsewhere  in  procedure,  substance  alone  is 
to  be  regarded,  and  it  is  quite  clear  that  the 
sole  purpose  was  to  challenge  jurisdiction. 
The  plaintiffs  did  not  ask  to  be  made  parties, 
and  the  relief  sought — ^the  dissolutii>n  of  the 
order— is  entirely  consistent  with  want  of 
Jurisdiction,  and  could  be  granted  upon  the 
hypothesis  that  the  court  had  no  Jurisdiction. 
This  relief  was  not  asked  because  of  error 
In  granting  the  order  or  on  the  ground  of  ir- 
regularity aside  from  the  question  of  Juris- 
diction. The  plaintiffs  desired  no  decree  that 
they  owned  the  property.  Indeed,  it  would 
have  been  Impossible  for  the  court  to  adjudi- 
cate that  fact  as  the  case  stood,  on  a  simple 
motion  and  in  the  absence  of  the  American 
Gas  Company,  which  was  not  a  party.  The 
facts  concerning  the  ownership  and  location 
of  the  property  were  stated  to  show  the  char- 
acter of  the  right  Invaded,  that  the  plaintiffs 
were  daimnnts  of  absolute  property  interests 
which  the  court  lacked  power  to  divest  sum- 
marily by  an  ex  parte  ordei:.  Likewise  the 
plaintiffs  did  not  desire  a  decree  that  they 
were  free  from  relations  with  the  receiver  In 
the  marketing  of  gas  and  use  of  the  pipes. 
The  facts  concerning  those  matters  were  stat- 
ed to  show  that  the  plaintiffs  were  not  related 
to  the'  business  of  the  receivership  in  any 
way  which  would  give  the  court  Jurisdiction 
over  them  or  over  the  proi)erty  in  contro- 
versy. Read  In  this  way,  the  motion  is  con- 
sistent thronghout  with  the  idea  of  a  special 
appearance  to  set  aside  the  order  for  want 


of  Jurisdiction.  While  the  plaintiffs  ran 
some  risk  in  thus  attempting  to  exclude 
grounds  of  Jurisdiction,  the  court  is  satisfied 
that  such  was  their  purpose,  and,  such  being 
their  purpose,  the  court  will  not  enlarge  the 
appearance  to  make  it  general.  '  This  court 
Is  all  the  more  ready  to  adopt  this  conclu- 
sion because  it  seems  to  have  been  the  view 
of  the  district  court.  The  proposition  that 
the  plaintiffs  made  a  general  appearance  is 
presented  for  the  first  time  by  the  receiver 
in  this  court  The  district  court's  view  was 
indicated  at  the  close  of  the  hearing  as  fol- 
lows: 

"The  Court :  I  have  jurisdiction  over  the  re- 
ceiver, and  the  receiver  and  people  under  him 
have  equities,  and  they  are  in  court  and  entitled 
to  the  protection  of  this  court  to  the  extent 
of  preventing  any  one  cutting  off  the  supply  of 
the  gas  without  right.  Now,  I  am  not  sure  just 
what  the  rights  are  in  regard  to  that  pipe  going 
across  this  land,  but  I  don't  believe  Mr.  Bishop 
has  any  right  to  jump  in  there  and  tear  up  a 
main  or  close  it  off— that  is,  a  general  supply 
pipe — from  customers  of  wells  back  behind  his 
land  so  as  to  keep  it  away  from  whoever  ac- 
quires the  right  to  use  it.    •    •    ♦ 

"Mr.  Getty :    They  are  using  our  land. 

"The  Court :  This  pipe  runs  across  there  and 
does  not  hurt  your  land  as  I  get  it,  *  *  •  I 
have  no  more  lurisdiction  over  Mr.  Bishop  than 
anybody  else,  but  he  should  not  interfere  with 
the  supply  of  gas  to  these  consumers." 

The  Judge  of  the  district  court  acted  can- 
didly and  conscientiously.  His  solicitude  for 
people  who  might  be  depending  In  part  upon 
this  supply  of  fuel  and  light  In  winter  time 
was  commendable,  and  his  reservation  of 
final  decision  until  he  could  satisfy  himself 
fully  as  to  the  proper  course  to  pursue  was 
the  result  of  this  solicitude. 

tinder  these  circumstances,  the  present  or- 
der will  be  that,  if  the  order  of  the  district 
court  be  set  aside  within  ten  days  from  the 
filing  of  this  opinion,  this  proceeding  wUl  be 
dismissed  without  costs,  which  are  practical- 
ly nominal,  to  either  party.  All  the  Justices 
concurring. 

(93  Kan.  768) 

SOMERFIBLD  et  al.  v.  LAND  &  POWER  CO. 

(No.  19136.) 

(Supreme  Court  of  Kansas.     Jan.  9,  1915.) 

(Syllalui  by  the  Court.) 

•Nkqlioencb  (|  39*)— Attbactive  Nuisahck— 

Injttbt.to  Child. 

An  open,  unfenced,  and  unguarded  canal 
about  50  feet  wide  with  perpendicular  banks 
about  13  feet  high,  carrying  a  stream  of  water 
about  7  feet  deep  through  a  populous  city,  main- 
tained for  commercial  purposes,  and  along  the 
banks  of  which  the  public  passes  and  children 
gather  to  play  and  fish  and  swim,  and  into 
which  a  young  child  of  the  plaintiffs  fell  and 
was  drowned,  cannot,  of  itself,  be  regarded  as  an 
attractive  nuisance  which  will  rendferthe  com- 
pany owning  and  operating  it  liable  for  the 
death  of  the  child  under  the  doctrine  of  the 
"turntable"  cases. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  |  65;   Dec.  Dig.  §  39.*] 
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ActloTS  by  CUfton  Somerfleld  and  others 
against  the  Land  &  Power  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

LoTC  &  Wright,  of  Arkansas  City,  for  ap- 
pellant C.  T.  Atkinson,  of  Arkansas  City, 
and  Jackson  &  Noble,  of  Winfield,  for  ap- 
pellees. 

JOHNSTON,  O.  J.  Whether  or  not  an 
open  canal,  about  60  feet  wide  with  perpen- 
dicular banks  about  13  feet  high  and  carry- 
ing a  stream  of  water  from  6  to  8  feet  deep, 
operated  through  the  corporate  limits  of  a 
populous  city  for  commercial  purposes,  is  an 
attractive  nuisance  la  the  sole  question  pre- 
sented for  decision  in  this  case. 

The  appellant,  the  Land  &  Power  Com- 
pany, operates  through  the  corporate  limits 
of  Arkansas  City  a  canal  such  as  above  de- 
scribed. During  December,  1912,  Cbarlea 
Somerfleld,  a  boy  about  three  years  of  age, 
the  Infant  son  of  tbe  appellees,  Clifton  Som- 
erfleld and  Gladys  Somerfleld,  his  wife,  wan- 
dered from  their  home,  which  was  about  50 
feet  distant  from  the  canal,  and,  falling  into 
the  canal,  was  drowned.  The  parents  there- 
upon brought  this  action  against  the  appel- 
lant for  $10,000  damages,  alleging,  among 
other  things,  that  the  appellant  was  negli- 
gent in  failing  to  properly  guard  and  protect 
the  canal  against  children  of  tender  years 
unable  to  appreciate  the  dangers  of  tbe  canal. 
Appellees  further  alleged  that  it  was  tbe  cus- 
tom of  the  children  and  the  general  public 
to  cross  over  the  canal  and  to  pass  along 
its  side ;  that  children,  attracted  by  the  wa- 
ter and  the  canal,  gathered,  in  season,  on  Its 
banks,  to  play,  fish,  and  swim ;  that  several 
children  had  been  drowned  in  the  canal  prior 
to  the  death  of  their  son;  and  that  appellant 
so  operated  and  maintained  the  canal  that 
it  had  become  a  menace  to  life — all  because 
of  the  neglect  and  failure  of  appellant  to 
properly  guard,  fence,  and  protect  the  canal 
«galnst  the  public  and  particularly  against 
children  of  tender  years.  Appellant  de- 
murred to  appellees'  petition,  and,  the  de- 
murrer being  overruled,  it  api)ealB  and  con- 
tends that  the  trial  court  erred  in  its  ruling 
because  such  a  canal  cannot  be  considered  an 
attractive  nuisance  within  the  doctrine  of 
the  "turntable"  cases  as  announced  by  thia 
•court 

The  canal,  as  will  be  observed,  has  the 
characteristics  of  a  natural  stream,  and  can 
no  more  be  regarded  as  an  attractive  nui- 
sance than  would  a  river  flowing  through 
the  city  or  a  pond  or  lake  therein.  It  has 
heen  held  that  an  unprotected  pool  in  a  natu- 
ral water  course,  to  wbicb  boys  resorted  to 
wade  and  swim,  could  not  be  regarded  as  an 
attractive  nuisance  within  the  meaning  of 
tfie  "turntable"  cases.  Tavls  v.  Kansas 
■City,  89  Kaa  647,  132  Pac.  186.    In  Harper 


V.  City  of  Topeka,  92*  Kan.  11, 139  Pac.  1018, 
51  L.  R.  A.  (N.  S.)  1032,  it  was  ruled  that  a 
pond  in  a  city  park  which  was  substantially 
a  reproduction  of  a  natural  pond,  although 
attractive  to  children,  did  not  come  within 
the  rule  of  attractive  nuisances.  There  is  no 
greater  necessity  to  build  a  fence  or  put  a 
cover  over  tbe  canal  than  there  would  be  to 
fence  or  cover  a  .natural  stream,  and  there 
can  be  little  distinction  made  between  them 
so  far  as  tbe  "turntable"  doctrine  is  con- 
cerned. There  might  be  ground  for  the  con- 
tention of  ai)|ielleeB  if  the  appellant  had  un- 
necessarily placed  or  permitted  some  attrac- 
tive or  dangerous  structure  to  be  placed  on 
or  over  the  canal  that  would  imperil  the  lives 
of  children  attracted  there  to  play  upon  it  as 
in  tbe  case  of  Price  v.  Water  Co.,  58  Kan. 
551,  60  Pac.  450,  62  Am.  St  Rep.  625.  In 
that  case  there  was  a  fenced  reservoir,  but 
the  proprietor  left  an  oj>enlng  in  the  fence 
through  which  boys  passed  to  his  knowledge, 
and  then  went  out  to  play  upon  an  apron  that 
rose  and  fell  on  the  water  in  the  reservoir, 
and  this  contrivance  was.  In  itself,  an  at- 
tractive danger.  The  same  contention  might 
be  made  if  the  appellant  had  maintained  an 
unprotected  and  attractive  device  snch  as 
was  placed  over  a  pond  within  the  limits 
of  Kansas  City.  Kansas  City  v.  Siese,  71 
Kan.  283,  80  I'ac.  626.  There  tbe  pond  Itself 
was  not  treated  as  an  attractive  nuisance, 
but  it  was  a  sewer  pipe  placed  In  a  sort  of 
trough  which  extended  across  the  pond  to 
which  children  were  attracted  and  on  which 
they  played.  Jumping  from  it  into  the  water, 
which  constituted  the  allurement  and  brought 
the  case  within  tbe  rule.  Tbe  structure  was 
obviously  dangerous  as  well  as  attractive^ 
It  was  unprotected,  although  the  olBcers  of 
the  city  knew  that  children  resorted  there  to 
play.  In  another  case  it  was  contended  that 
a  railway  through  a  city  over  which  children 
passed  was  an  attractive  nuisance  because 
children  were  tempted  to  hop  on  freight 
trains  and  ride  up  to  the  end  of  a  grade  and 
one  of  them  was  injured,  but  it  was  there 
held  that  while  the  "turntable"  rule  had  been 
recognized  and  applied  in  this  state  In  a 
number  of  cases,  the  court  was  not  disposed 
to  extend  the  doctrine  farther  and  declined 
to  apply  it  to  railway  trains  passing  over  an 
ordinary  unfenced  track.  Wilson  v.  Rail- 
way Co.,  66  Kan.  183,  71  Pac.  282.  The  court 
does  not  feel  warranted  In  extending  tbe 
doctrine  so  as  to  ma^e  appellant  liable  jFor 
failing  to  fence  or  guard  a  water  course  like 
the  one  in  question  and  which,  so  far  as  the 
"turntable"  rule  is  concerned,  corresponds 
with  a  natural  stream. 

The  Judgment  of  the  district  court  will  be 
reversed  and  the  cause  remanded,  with  direc- 
tions to  sustain  the  demurrer  of  appellant 
and  award  Judgment  in  Its  favor.  All  the 
Justices  concurring. 
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(No.  19151.) 

jpreme  Court  of  Kansas.    Jan.  9,  1915.) 

(SyUabu*  l>y  the  Court.) 

VIDENCB    (J   481*)— IWJUBT  TO    SeKVANT— 

^GUARDED  Machinery  —  Opinion  Evi- 
iNCB— Subjict-Matter. 
A  statute  of  Missouri  provides  that :  "The 
Dl^,  shafting,  machines,  machinery,  gearing 
drums,  in  all  manufacturing,  mechanical 
other  establishments,  in  tliis  state  when  so 
ed  as  to  be  dangerous  to  persons  empIo.ved 
pin,  or  thereabout  while  engaged  in  their 
nary  duties,  shall  be  safely  and  securely 
-ded  when  possible;  if  not  possible,  then  no- 
of  its  danger  shall  be  conspicuously  oosted 
uch  establishments."  Rev.  St.  Mo.  1909,  | 
i.  In  an  action  under  this  statute  testi- 
y  of  experienced  millers  was  admissible  to 
'e  what  wag  the  ordinary  duty  of  a  miller 
n  a  corn  mill  choked  in  operation,  and  it 
ime  necessary  to  remove  the  cause  of  such 
ling. 

;d.  Note. — For  other  cases,  see  Eviaence, 
t.  Dig.  SS  2248-2254;  Dec.  Dig.  |  481.»] 

if  ASTER  AND  SERVANT  (J  228*)— INJUBT  TO 
SRVANT— "CONTBIBDTORT    NBOLIOEACK." 

In  a  brief  review  of  Missouri  decisions,  it 
ears  that,  while  the  defense  of  contributory 
ligence  is  available  in  an  action  under  the 
:utp,  it  is  something  different  from  what  was 
erstood  by  that  term  before  the  statute,  and 
lot  considered  in  the  same  light  or  upon  the 
le  basis.  This  difference,  however,  does  not 
ear  to  have  been  precisely  defined. 
'jd.  Note. — For  other  cases,  see  Master  and 
vant.  Cent  Dig.  |i  670,  671;    Dec.  Dig.  I 

VIabtbb  and  Servant  ({  289*)— Injtirt  to 

ERVANT  —  CONTRIBDTOBT  NBaUOENCB  — 
UESTIOR  FOB  JURT. 

Where  a  com  mill  choked  in  operation,  to 
eve  the  choking,  the  miller,  after  failing  to 
lOve  the  cause  by  taking  out  the  product  be- 

tbe  rollers,  opened  a  door  above  them,  and 
ceeded  to  rake  out_  the  corn  or  product  with 

hands  about  ten  inches  above  the  grinding 
ers.  In  doing  this  work,  his  foot  slipped,  and 
was  thereby  thrown  off  his  balance,  and  his 
id  went  down  npon  and  was  crushed  between 

rollers.  It  is  held  that  the  question  wheth- 
ie  defendant  was  guilty  of  contributory  neg- 
nce,  so  as  to  defeat  his  action,  based  on  the 
ence  of  safeguards  required  by  the  statute, 
3  one  of  fact  to  be  determined  upon  the  evi- 
ce. 

;Cd.  Note. — For  other  cases,  see  Master  and 
vant,  Tent.  Dig.  {§  1089,  1090,  1092-1132; 
3.  Dig.  (  289.*] 

Master  and  Servant  (|  121*)  — Safk- 
uABDiiMo  Machinery  —  CoiiPLiANCB  with 

TATUTK. 

The  fact  that  a  com  mill  is  inclosed  in  a 
e  covering  the  machinery  does  not  neces- 
ily  prove  compliance  with  the  Missouri  stat- 
If  the  service  requires  that  the  covering 
opened  to  machinery  dangerous  to  employes, 
I  safeguards  underneath  or  within  are  pos- 
e  and  practicable,  they  must  be  provided. 
!  question  is  whether  the  machinery  so  plac- 
as  to  be  dangerous  to  employ^,  while  en- 
ed  in  their  ordinary  duties,  is  in  fact  safely 
I  securrly  guarded  where  it  is  possible, 
ether  the  guard  consists  of  an  outer  covering 
something  else. 

Bd.  Note.— For  other  cases,  see  Master  and 
vant.  Cent  Dig.  §i  228-231;  Dec.  Dig.  | 
..•1 


Appeal  from  District  Conrt,  Wyandotte 
County. 

Action  by  Edward  G.  Baillod  against  the 
Nelson  Grain  Company.  From  jadgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Angevine,  Cubbison  &  Holt,  of  Kansas 
City,  Kan.,  and  Pierre  R.  Porter,  of  Kansas 
City,  Mo.,  for  appellant  J.  O.  Emerson  and 
D.  J.  Smith,  both  of  Kansas  City,  Kan.,  for 

appellee. 

BENSON,  J.  This  ia  an  appeal  from  a 
Judgment  for  damages  suffered  in  operat- 
ing a  com  mUl  in  Kansas  City,  Mo.  The 
plaintiff  alleged  that: 

"On  January  3, 1912,  the  plaintiff  was  an  em- 
ploy4  of  the  defendant  *  *  *  in  charge  of 
and  attending  one  of  the  com  mills  of  the  de- 
fendant This  corn  mill  was  being  used  to  grind 
shelled  corn  into  com  chop.  It  nad  two  large 
rollers  which  were  revolving  at  high  speed  and 
were  so  placed  that  the  com  fed  from  the  hop- 
per above  the  rollers  was  ground  and  crushed 
between  them.  The  machine  was  propelled  by 
a  steam  engine,  in  a  distant  part  of  the  plant, 
by  means  of  shafting  and  belts.  Whenever  the 
com  mill  became  choked  up  from  any  cause, 
and  such  choke-up  was  not  relieved,  the  mill 
would  become  so  choked  as  to  stop  tne  mill  it- 
self, and  thereby  bum  and  destroy  the  belts, 
and  it  was  one  of  the  ordinary  duties  of  the 
employ^  in  charge,  in  case  of  a  choke-up,  to 
prevent  the  destroying  and  burning  of  belts. 
*  *  *  While  this  plaintiff  was  in  the  employ 
of  the  defendant  in  charge  of  said  com  mill, 
and  while  it  was  in  operation,  it  began  to  choke 
up  under  the  rollers  and  was  about  to  choke  so 
tight  as  to  stop  the  Tollers  and  burn  the  belts, 
and  thereupon  the  plaintiff  shut  off  the  flow  of 
com  into  the  hopper  and  proceeded  to  clear  the 
com  from  above  the  rollers  as  It  fell  from  the 
hopper,  and  thereby  he  prevented  the  belts  from 
burning,  but  in  doing  so  his  left  hand  was 
caught  and  carried  between  the  rollers,  and 
his  entire  left  band  and  part  of  his  forearm 
above  the  wrist  were  crushed  and  severed  from 
his  body." 

The  action  is  based  npon  the  following 
statute  of  Missouri: 

"The  belting,  shafting,  machines,  machinery, 
gearing  and  drums,  in  all  manufacturing,  me- 
chanical and  other  establishments  in  this  state, 
when  so  plsced  as  to  be  dangerous  to  persons- 
employed  therein  or  thereabout  while  engaged 
in  their  ordinary  duties,  shall  be  safely  and  se- 
curely guarded  when  possible;  if  not  possible, 
then  notice  of  its  danger  shall  be  conspicuously 
posted  in  such  establishments."  Rev,  St  of 
Missouri  1909,  i  7828. 

Tbe  answer,  after  a  general  denial,  al- 
leged contributory  negligence,  and  assump- 
tion of  risk  was  also  pleaded.  The  follow- 
ing special  flndlngs  were  returned  by  the- 
jury: 

"Q.  1.  Wss  the  plaintiff  an  experienced  miller 
at  and  before  the  time  he  received  the  injuries 
of  which  he  complains?    Ans.  Tea. 

"Q.  2.  Was  the  plaintiff  familiar  with  the 
construction  and  operation  of  the  mill  by  which 
he  was  injured?    Ans.  Tes. 

"Q.  3.  Were  the  rollers,  by  which  the  plain- 
tiff was  injured,  boxed  and  so  inclosed  that  the- 
plaintiff  could  not  get  his  hand  between  the 
rollers  without  first  opening  the  door,  and  then 
putting  his  hand  through  the  opened  doorway?' 
Ans.  Yes. 

"Q.  4.  Did  tbe  plaintiff  voluntarily  open  the 
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door  in  front  of  the  roHer,  and  attempt,  by  the 
use  of  his  bare  hands,  to  take  the  shelled  com 
away  from  the  rollers,  while  the  rollers  were 
revolving  rapidly?    Ans.  Yes." 

"Q.  6.  Was  there  a  roller,  known  as  the  feed 
roller,  above  the  two  rollers  between  which  the 
plaintiiTs  hand  was  caught  and  injured?  Ana. 
Yes." 

"Q.  8.  Was  it  more  dangerous  to  attempt  to 
remove  the  shelled  com  from  the  rollers,  by  the 
use  of  plaintiirs  hands,  while  the  mill  was  in  op- 
eration, than  it  would  have  been  to  signal  the 
engineer  and  thus  stop  the  mill,  and  then,  after 
the  mill  stopped,  remove  the  corn?    Ans.  Yes." 

The  findings  were  made  upon  the  plain- 
tlfTs  erldehce  alone ;  the  defendant  not  bav- 
ing  offered  any.  Error  Is  assigned  upon  the 
admission  of  evidence,  upon  the  order  over- 
ruling a  demurrer  to  the  evidence,  upon  In- 
structions, and  upon  the  denial  of  judgment 
for  the  defendant  on  the  findings. 

The  plaintiff  alleged  that  the  defendant 
was  negligent  in  not  safely  nor  securely 
guarding  the  rollers  and  machinery,  and  in 
failing  to  post  notice  of  the  danger  as  the 
statute  required. 

The  building  has  three  floors,  called,  re- 
specttvely,  the  ground,  first,  and  upper  floors. 
The  engine  is  on  the  ground  floor.  The  mill 
is  on  the  first  floor,  and  the  com  to  be 
ground  is  on  the  upper  floor.  The  mill  is 
about  six  feet  in  height  The  corn  comes 
down  through  a  spout  into  a  hopper  about 
14  inches  wide  and  3  feet  long,  and  through 
the  hopper  into  the  feed  roller  3  inches  in 
diameter  and  3  feet  In  length.  After  passing 
the  feed  rollers  it  drops  down  6  or  8  inches 
into  the  grinding  rollers.  The  mill  Is  a  sin- 
gle stand  double  roller  Barnard  mill,  and  is 
operated  by  cog  gears  and  driven  by  a  belt 
running  from  pulleys  one  on  each  side  of  the 
mill.  A  door  below  the  grinding  rollers 
opens  into  the  space  underneath.  Another 
door  above  is  bung  on  hinges  at  the  bottom 
an&  fastened  by  catches  at  the  top.  This 
door  extends  the  width  of  the  front  of  the 
mill  and  opens  into  the  space  above  the 
rollers.  There  were  two  other  com  mills  in 
the  building.  An  elevator  was  being  operat- 
ed by  the  same  engine  as  the  mill,  when  the 
injury  occurred. 

The  plaintiff  is  a  miller  of  15  years'  ex- 
perience, familiar  with  this  type  of  mill. 
He  had  worked  two  or  three  months  as  a 
hand  in  the  establishment,  but  had  nothing 
to  do  with  installing  this  mill.  On  the  day 
of  the  accident  the  plaintiff  started  the  mill 
to  test  Its  capacity.  He  soon  noticed  that 
it  was  choking.  What  then  occurred  is  de- 
scribed in  his  testimony: 

"I  could  tell  by  the  sound  the  mill  was  chok- 
ing, and  I  opened  that  door  underneath  and 
tried  to  take  the  choke  out — the  door  underneath 
the  roll,  which  is  the  proper  place  to  take  it 
out,  if  it  is  possible— but  I  found  the  corn  chop 
had  stopped  in  there  so  tight  that  it  would  not 
feed  if  1  tried  to  take  it  out,  so  I  just  pushed 
the  thing  shut  and  opened  the  door  on  top,  and 
commenced  to  take  the  com  out,  because  I 
knew  it  was  only  a  matter  of  seconds— which  I 
have  no  power  to  tell  and  cannot  tell  as  to  how 
soon  a  mill  will  choke.  I  reached  in  to  pull  the 
corn  out.     I  used  both  hands.     I  reached  in 


there  possibly  eight  or  ten  times  with  both 
hands.  While  I  was  doing  that  my  foot  slipped 
and  kind  of  throwed  me  off  of  my  balance,  .and 
my  hand  went  down  that  way  and  cut  my  hand 
off.  It  fell  right  in  those  grinding  roUs  and 
cut  it  off  between  the  elt>ow  and  the  wrist. 
There  was  no  clutch  or  other  apparatus  that  I 
could  turn  that  would  immediately  release  the 
power  from  the  milL  I  could  not  have  thrown 
the  belts  from  the  pulleys;  that  would  be  im- 
possible. I  could  have  signaled  the  engineer 
from  near  that  mill  by  the  whistle  string;  that 
was  about  18  or  20  feet  awajr,  I  should  judge. 
That  was  just  a  little  cord  lying  on  the  floor." 

"After  the  mill  became  in  a  choking  condition 
I  did  not  go  over  and  pull  the  oord  to  signal 
the  engineer  to  stop  because  it  was  not  practi- 
cable. By  all  probabilities  by  the  time  1  went 
there  and  pulled  the  whistle  chord  the  mill 
would  have  been  down.  It  would  have  been 
choked  dead." 

"I  would  think  it  would  stop  in  half  a  minute 
or  more,  but  I  have  never  timed  it.  That  is 
about  the  length  of  time  after  the  steam  is  turn- 
ed off.  There  was  no  other  method  of  discon- 
necting the  power  from  the  mill  There  was  a 
clutch  downstairs.  The  way  I  would  have  to  do 
that  was  over  100  feet  from  the  mill.  The  first 
thing  for  a  miller  to  do  when  be  finds  the  mill 
is  choking  is  to  go  to  work  and  relieve  the  strain 
on  the  mill  so  they  won't  stop,  because,  when- 
ever the  mill  stops  ranning,  the  engine  is  power- 
ful enough  to  go  ahead  and  drive  the  belts 
around  and  bum  them  u{>. 

"Q.  Is  it  one  of  the  duties  of  a  miller  to  pre- 
vent the  burning  of  the  belts?    A.  Yes.    *    •    * 

"Q.  Now,  was  there  another  way  to  relieve 
that  choke-up  in  time  to  save  the  belts,  that 
you  know  of,  than  the  one  yon  applied?  •  •  • 
A.  No,  there  was  no  other  way  that  I  know  of." 

"Q.  The  reason  you  did  not  stop  the  ma- 
chinery was  because  you  thought  you  didn't 
have  time?  A.  No,  sir.  I  consider  I  did  not 
have  the  time  to  do  it" 

The  questions  copied  above  were  answer- 
ed over  the  defendant's  objections. 

Another  witness  testified: 

"Q.  If  you  have  a  signal  within  15  or  20  feet 
of  you  by  which  you  can  signal  to  the  engineer, 
the  engineer  can  stop  the  machinery  just  like 
that,  can't  he  [snapping  fingers]?  A.  Yes,  he 
can  stop. 

"Q.  Don't  yon  think,  Mr.  Bowers,  you  could 
stop  the  machinery  in  that  way  and  thus  relieve 
the  choked  condition  quicker  than  you  could 
by  just  dipping  your  hands  in  above  the  grind- 
ing roUersr     A.  No,  sir.    *    *    • 

"Q.  What  do  you  mean  by  saying  an  engineer 
could  atop  the  machinery  that  quick?  A.  I 
mean  he  could  cut  off  the  power  that  quick; 
the  machinery  wouldn't  stop  that  quick." 

The  plaintiff  testified  that  there  was  a 
clutch  downstairs,  100  feet  away,  but  on  be- 
ing asked  if  it  was  in  working  order,  the 
defendant  objected,  and  the  objection  was 
sustained. 

The  plaintiff  and  other  millers  of  expe- 
rience, who  testified  that  they  were  familiar 
with  the  duties  of  a  miller  in  the  situation 
of  the  plaintiff,  were  allowed  to  testify,  over 
the  defendant's  objection,  that  when  such 
a  mill  choked,  it  was  the  duty  of  the  miller 
to  relieve  the  strain,  to  shut  off  the  feed, 
open  the  door  under  the  rollers,  and  dig 
out  the  product  if  possible,  if  not  to  open 
the  upper  door  and  rake  off  the  stock  with 
the  hands  while  the  rollers  are  still  run- 
ning; that  it  was  the  usual  and  ordlnar; 
custom  among  millers  to  do  this;   and  that 
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It  was  not  the  custom  or  practice  of  mUlers 
to  signal  the  engineer  to  stop.  A  competent 
witness  testified  over  defendant's  objection: 
"After  a  cboke-ap  started,  if  you  tried  to  re- 
lieve tliat  by  first  shutting  down  the  engine, 
what  is  the  result?  A.  Well,  the  result  ia,  you 
got  to  get  it  out.  *  *  *  It  Baves  the  belts, 
of  course.  It  only  takes  a  ver^  few  revolutions 
to  bum  a  belt  up.  If  the  roll  is  choked  and  the 
engine  still  running,  it  takes  only  a  very  short 
time,  just  a  few  seconds,  to  ruin  that  part  of 
the  belt  that  ia  on  your  driving  pulley.    •    *    •  " 

Ehridence  was  admitted,  over  the  defend- 
ant's objection,  that  the  rollers  could  be  safe- 
ly and  securely  gnarded  to  prevent  such  in- 
juries by  placing  hopper  boards  or  screens 
over  the  grinding  rolls  on  the  Inside  of  the 
machine,  leaving  a  space  between  them  for 
the  com  from  the  hopper  to  drop  through, 
so  that  corn  could  be  scraped  out  with  the 
hands  without  danger  of  injury.  There  was 
evidence  that  other  com  mills  in  the  same 
establishment,  one  a  Lee  and  Barnard  mill, 
were  fitted  with  such  hopper  boards,  and 
that  It  was  practicable  to  put  them  la  this 
one. 

The  following  special  question  was  presoit- 
ed  by  the  defendant  but  not  allowed: 

"Q.  7.  Could  the  plaintiff  have  stopped  the 
mill  by  signaling  the  engineer,  and  thus  reliev- 
ed the  clogged  condition  of  the  mill,  if  it  was 
clogged,  with  i>erfect  safety  to  himself?  Ans. 
Withdrawn  by  the  court" 

The  principal  questions  to  be  decided  are: 
(1)  Was  testimony  tending  to  prove  what  the 
ordinary  duties  of  the  miller  were  erroneous- 
ly admitted?  (2)  Was  the  defendant  en- 
titled to  Judgment  on  the  demurrer  to  the 
evidence  or  on  the  findings? 

[1]  The  Missouri  statute  requires  safe- 
guards when  the  machinery  is  dangerous  to 
employes  while  engaged  in  their  ordinary 
duties.  The  evidence  referred  to  in  the  first 
question  suggested  was  ofTered  to  meet  this 
requirement  and  to  show  that  the  plaintifC 
was  in  the  line  of  duty  when  Injured.  Simi- 
lar evidence  was  admitted  in  the  case  of  an 
Injury  to  an  employ^  upon  a  threshing  ma- 
chine (Mastln  V.  Levagood,  47  Kan.  764,  28 
Pac.  977),  although  its  competency  is  not 
discussed  In  the  opinion.  Evidence  to  prove 
tlie  duty  of  a  brakeman  in  keeping  trespass- 
ers from  trains  was  considered,  but  its  ad- 
missibility was  not  commented  on,  in  Kemp 
V.  RaUway  Co.,  91  Kan.  477,  138  Pac  62L 
Similar  evidence  was  discussed  in  Mo.  Pac. 
By.  Co.  ▼.  McCally,  41  Kan.  638,  649,  655, 
21  Pac.  674. 

It  was  held  in  Ma  Pac.  By.  Co.  t.  Mackey, 
S3  Kan.  298,  6  Pac.  291: 

"The  inquiry  of  what  are  the  general  duties 
of  a  fireman  on  a  switch  engine  in  a  certain 
track  yard  at  a  stated  time  does  not  relate  to 
a  matter  which  is  the  subject  of  expert  testi- 
mony, and  upon  which  an  opinion  may  be  giv- 
en, but  is  a  question  of  fact  which  may  be  tes- 
tified to  by  any  witness  having  personal  knowl- 
edge thereof." 

In  the  opinion  It  is  said: 

"  'The  duty  of  a  fireman  on  an  engine  is  to 
keep  the  engine  hot,  to  keep  steam  on,  and  to 
aaaiBt  the  engineer  in  watchmg  for  signaU.'    It 
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is  claimed  b^  counsel  that  this  testimony  was  in 
effect  an  opinion  of  the  witness  that  the  plain- 
tiff was  in  the  exercise  of  ordinary  care  at  the 
time  the  accident  occurred.  Not  so.  There  was 
obviously  no  purpose  to  ^et  from  the  witness 
his  judgment,  or  an  opinion  in  regard  to  the 
manner  in  which  plaintiff  had  performed  this 
work,  or  whether  he  was  properly  discharging 
his  duty  at  the  time  of  his  injury,  nor  did  the 
testimony  given  by  him  go  to  that  extent.  The 
inquiry  went  only  to  the  work  generally  per- 
formed by  a  fireman  on  an  engine  In  those  yards 
at  that  dme." 

The  tendency  to  liberalize  the  practice 
respecting  such  evidence  Is  luminously  stat- 
ed and  advocated  in  volume  3  of  Wlgmore  on 
Evidence,  i  1929.  The  admissibility  of  this 
evidence,  however,  is  not  violative  of  any 
rule  or  principle  heretofore  adopted  or  fol- 
lowed in  this  court  In  Railway  Ca  ▼.  Mer- 
rill, 61  Kan.  671,  60  Pac.  819,  testimony  of  an 
experienced  railroad  man,  regarding  the  prop- 
er position  or  proper  steps  for  an  employ^ 
to  take  in  order  to  pass  from  a  coal  car  to  a 
box  car  while  in  motion,  was  held  to  be  ad- 
missible. It  was  said  that  the  court  could 
not  assume  tliat  the  Jury  were  as  competent 
as  the  witness  to  draw  a  conclusion  from 
the  facts,  and  that  such  testimony  is  exclud- 
ed only  when  the  Jury  must  be  considered 
as  equally  competent  to  Judge  of  the  situa- 
tion. S.  K.  By.  Co.  T.  Bobbins,  43  Kan.  145, 
23  Pac.  113,  an  authority  relied  upon  by 
the  defendant,  was  examined  and  distin- 
guished. See,  also,  Duncan  v.  Railway  Co., 
86  Kan.  112,  115,  119  Pac.  356,  51  L.  Bl  A. 
(N.  S.)  566. 

[2]  The  principal  ground  of  the  objection 
to  the  testimony,  tending  to  prove  the  or- 
dinary duty  or  the  cnstomary  or  usual  way 
of  relieving  the  choked  condition,  is  that 
sach  evidence  cannot  excuse  the  plaintiff 
from  doing  an  act  obviously  and  plainly  dan- 
gerous, and  reckless.  The  determination  of 
this  particular  objection  affects  the  merits 
of  the  case  presented  in  the  demurrer  to  the 
evidence  and  motion  for  judgment  now  to 
be  considered.  Referring  again  to  the  Mis- 
souri statute,  it  should  be  observed  that  It 
was  competent  for  the  Legislature  to  afford 
relief  even  where  an  employ^  Is  guUty  of 
contributory  negligence,  as  our  own  Factory 
Act  Is  held  to  do.  That  being  so,  the  ques- 
tion is  not  altogether  whether  the  employ^ 
was  negligent,  within  the  purview  of  the 
law  as  understood  before  the  statute  was 
enacted,  but  whether  he  was  performing 
his  ordinary  duties,  within  the  meaning  of 
that  act.  This  view  is  supported  by  ded 
sions  of  that  state,  although  it  is  there  held, 
in  general  terms,  that  contributory  negligence 
is  still  a  defense  under  that  statute.  In- 
terpreting the  statute.  Judge  Woodson  In 
Huss  V.  Bakery  Co.,  210  Mo.  44,  59,  108  S 
W.  63,  in  a  dissenting  opinion,  after  refer- 
ring to  the  deplorable  loss  of  Ufe  in  the 
great  industries  of  the  land  whereby  the 
saying  had  been  given  wide  publicity  In  this 
and  foreign  countries,  that  the  United  States 
is  a  "nation  of  cripples,"  stated  that  Missouri 
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was  among  the  first  of  the  states  to  enact 
'statntea  designed  to  correct  such  evils,  "to 
stop  as  near  as  possible  the  mighty  slaugh- 
ter." The  opinion  is  highly  instructive 
throughout,  but  the  following  quotation  may 
serve  the   present  purpose: 

"The  Legislature  knew  that  the  human  mind 
and  conduct  was  such  that  a  servant,  when  in 
the  performance  of  his  duties  to  Ids  master, 
surrounded  by  dangerous  machinery,  in  motion, 
with  his  mind  concentrated  upon  his  work, 
oblivious  to  his  surroundings,  is  liable  to  slip 
'  or  take  a  misstep  and  fall  into  the  revolving 
machinery,  or  thoughtlessly  thrust  his  hand  or 
other  portion  of  bis  body  into  the  gearing  or 
other  portion  of  the  machinery;  and,  if  not 
'safely  and  securely  guarded,'  he  would,  in  con- 
sequence thereof,  receive  injuries  of  a  serious 
character.  It  was  the  intention  of  tbe  Legis- 
lature and  the  object  and  the  purpose  of  the 
statute  to  put  a  stop  to  all  such  injuries  which 
grow  out  of  such  inattention,  inadvertence,  mis- 
bap,  or  accidents;  that  ia,  such  acta  of  omis- 
sion. *  *  *  So,  in  brief,  the  rationale  of  the 
statute  is  this:  That  where  it  is  possible  to 
do   so,   the   master   must   safely   and    securely 

f;uard  the  belting,  shafting,  gearing,  and  drums 
n  his  institution ;  but,  when  that  is  impossible, 
then  he  must  give  the  required  notice.  This  in- 
creases the  degree  of  care  required  of  tbe  mas- 
ter regarding  those  matters  from  reasonable 
«are   to   an    absolute   duty    to   safely    •    •    • 

rrd  such  gearing,  etc,  where  it  is  possible  to 
so  without  materially  interfering  with  tbe 
working  efficiency  of  the  machinery  of  the  insti- 
tution ;  but,  if  that  is  impossible,  then  he  must 
post  required  notice ;  and,  if  he  fails  in  tbe 
performance  of  those  duties,  then  the  burden 
rests  upon  him  to  show  that  the  servant  was 
guilty  of  such  contributory  negligence  that  he 
would  have  been  injured  in  consequence  thereof, 
even  though  the  gearing,  etc,  had  been  so  guard- 
ed, or  that  tbe  notice  hwi  been  properly  posted." 

The  Missouri  cotirts  have  since  approved 
a  part,  at  least,  of  the  opinion  from  which 
we  have  quoted.  In  Simpson  t.  Iron  Works 
Co.,  249  Mo.  377, 155  S.  W.  810,  the  scope  of 
the  Factory  Act  of  Missouri  was  stated,  and 
it  was  decided  that  the  section  (as  It  then 
stood)  now  under  consideration  did  not  re- 
quire the  safeguarding  of  a  belt  which  was 
not  moving  but  was  in  a  state  of  inertia, 
over  which  the  employ^  had  stumbled.  In 
tbe  opinion,  however,  the  court  said : 

"We  think,  therefore,  that  tbe  lawmakers,  in 
conditioning  the  duty  to  guard  upon  tbe  phrase 
above  quoted,  meant  thereby  that  it  should  at- 
tach when  the  'belting,'  etc.,  should  be  so  placed 
in  a  factory  that  its  normal  operation  would  in- 
jure any  employ^  who  should  approach  near 
enough  to  be  caught  by  its  force  or  subjected 
to  its  activity.  Such  accidents  are  likely  to 
happen  to  employes  who  are  engrossed  in  work 
near  sncb  machines,  unless  they  are  protected 
from  the  workings  of  the  machinery  by  safe  and 
secure  guards.  This  thouebt  is  expressed  with 
clearness,  force,  and  completeness  by  Woodson, 
3;  in  the  dissenting  opinion  nf  Huss  v.  Bakery 
Co.,  210  Mo.  loc  cit  67  and  68  [108  S.  W.  63]/' 

This  language  was  followed  by  the  first 
part  of  the  quotation  which  we  have  copied 
above. 

In  Brasbears  t.  Iron  Works  Co.,  171  Mo. 
App.  507,  157  S.  W.  360,  the  dissent  in  the 
Huss  Case  is  referred  to  in  tbe  following 
language  in  the  concurring  opinion  of  Judge 
fiturgls: 

"While  it  is  held  in  Hubs  v.  Bakery  Co.,  210 
Mo.  44,  54,  108  S.  W.  63,  Dressie  v.  Railroad, 


supra,  145  Mo.  App.  163,  129  S.  W.  1012,  and 
Millsap  V.  Beggs,  122  Mo.  App.  1,  7.  11.  97  S. 
W.  956,  that  plaintiff  may  be  guilty  of  such 
contributory  ne;;ligence  as  bars  a  recovery,  even 
in  cases  where,  by  statute,  the  machinery  should 
be,  but  is  not,  guarded,  yet  I  do  not  understand 
such  cases  to  hold  that  plaintiff's  conduct,  as 
bearing  on  contributory  negligence,  is  to  be 
measured  by  the  same  standard  of  care,  or, 
more  accurately,  that  such  standard  rests  on 
the  same  basis  in  cases  covered  by  the  statute 
as  it  would  be  if  such  statute  did  not  exist." 
Page  614  of  171  Mo.  App.,  page  861  of  157 
S.  W, 

Further  on  quotations  are  given  from  tbe 
same  dissenting  opinion,  including  tbe  fol- 
lowing: 

"The  purpose  and  effect  of  this  statute  in 
modifying  the  rule  of  contributory  negligence  in 
cases  covered  by  it  by  adding  k  new  element  to 
be  considered  is  pointed  out  in  the  able  dissent- 
ing opinion  of  Woodson,  J.,  in  Huas  t.  Bakery 
Co.,  supra,  and,  while  his  remarks  were  held  not 
appllcaole  to  the  particular  facts  and  instruc- 
tions under  discussion  in  that  case,  I  think  the 
law  is  there  correctly  stated.  •  •  •  Under 
the  common  law,  the  defendant  was  required 
to  furnish  plaintiff  only  a  reasonably  safe  place 
in  which  to  work  and  reasonably  safe  means 
with  which  to  perform  his  duties,  while  the 
statutes  require  the  defendant  to  safely  and 
securely  guard  the  gearing  when  possible ;  and, 
if  impossible,  then  to  conspicuously  post  a  no- 
tice calling  attention  to  the  dangers.  As  a 
corollary  to  that  increased  duty  of  defendant, 
the  care  of  the  plaintiff  was  correspondingly 
decreased,  and  the  jury  should  have  been  told  so 
in  no  uncertain  words.  This  proposition  of  law 
also  finds  recognition  in  the  latest  decision  of 
the  Supreme  Court.  Simpson  v.  Witte  Iron 
Works,  supra." 

Following  tbis  it  Is  said  in  tbe  Brasbears 
Case: 

"This  case  is  therefore  to  be  distinguished 
from  the  line  of  cases  cited  by  appellant  holding 
that  the  servant  in  somewhat  similar  circum- 
stances, but  where  the  statute  did  not  apply, 
was  guilty  of  contributory  negligence,  as  a 
matter  of  law ;  and  the  trial  court  did  right  in 
not  directing  a  verdict  for  defendant  on  that 
ground." 

It  seems,  from  this  brief  review  of  some 
of  tbe  Missouri  decisions,  that,  while  c<hi- 
tributory  negligence  is  still  a  defense  under 
the  statute,  it  is  something  different  from 
what  was  understood  by  that  term  before  tbe 
statute.  Judge  Woodson  declared  that  tbe 
contributory  negligence  must  liave  been  such 
that  tbe  injury  would  have  occurred  11  tbe 
gearing,  etc.,  bad  been  guarded,  or  tbe  notice 
had  been  given.  If  this  declaration  is  not 
inclnded  in  the  subsequent  approval  of  other 
parts  of  the  opinion,  it  is  still  apparent  tbat 
the  employes'  negligence,  in  order  to  afford 
a  defense,  is  not  considered  in  the  same 
light,  or  placed  upon  the  same  basis,  as  it 
was  before.  As  was  said  in  Millsap  v.  Beggs, 
122  Mo.  App.  1,  97  S.  W.  956,  "The  statut* 
must  be  allowed  to  count  for  something." 

[3]  The  defendant  contends  that,  as  matter 
of  law,  tbe  danger  of  raking  out  tbe  product 
with  the  hands  was  attended  with  such  obvi- 
ous and  glaring  peril  that  we  should  bold 
it  to  be  reckless,  and  should  declare  that  the 
evidence  offered  to  prove  tbat  this  was  the 
ordinary  manner  of  relieving  tbe  choked  con- 
dition was  inadmissible.    But  it  does  not  foi- 


Digitized  by 


Google 


Kan.) 


BAIL,LOD  ▼.  NELSON  GRAIN  CO. 


899 


low  that  a  person  te  reckless  because  he 
places  bis  hands  near  the  parts  of  machinery 
which,  If  touched,  will  result  In  grievous  hurt 
Delmore  v.  Flooring  Co.,  90  Kan.  29, 133  Fac. 
151,  47  Ll  B.  a.  (N.  S.)  1220;  Bambo  ▼. 
Electric  Co.,  90  Kan.  390,  133  Pac.  553; 
Bailey  v.  Spelter  Co.,  83  Kan.  230,  109  Pac. 
791;  Bair  t.  Heibel,  103  Ma  App.  621,  77 
S.  W.  1017. 

The  opinion  in  the  Heibel  Case  contains  a 
full  discussion  of  the  statute  in  question  and 
refers  to  a  distlnctiQn  between  contributory 
negligence  at  common  law  and  under  the 
statute.  The  employ^  worked  about  unguard- 
ed cogwheels  plainly  in  view  and  obriously 
dangerous,  but  be  lost  bis  balance  while 
pushing  a  board  lurching  against  the  wheels. 
The  court  said: 

"The  true  question  is  as  to  the  respondent's 
contributory  negligence;  and  of  that  he  did  not 
convict  himself  by  simply  worliing  around  the 
uncovered  cogwheels,  unless  the  danger  was  so 
great  that  a  prudent  person  of  his  years  and 
capacity  would  have  declined  to  face  it.  Settle 
V.  Ballway,  127  Mo.  336  [30  S.  W.  125,  48 
Am.  St  Bep.  633];  Pauck  v.  Provision  Co.,  159 
Mo.  467  [61  S.  W.  806].  Assuredly  the  court 
would  have  acted  unjustly,  had  it  declared  the 
risk  to  be  that  extreme,  as  a  legal  deduction." 

There  was  nothing  to  Injure  the  plaintlfl 
in  his  work  until  he  dropped  his  hand  too 
low;  the  grinding  rollers  being  10  or  12 
inches  below  the  door — and  that  drop  was 
caused  by  a  slip  of  his  foot  Doubtless 
many  a  man  bending  over  a  revolving  saw, 
wheels,  or  other  mechanism  in  motion,  to 
examine  or  adjust  the  parts  or  otherwise  per- 
form his  work,  has  lost  life  or  limb  by  a  fall 
caused  by  some  untoward  slip  or  mishap 
which  ordinary  diligence  could  not  have  fore- 
seen. Before  the  days  of  safety  coupling, 
brakemen  sometimes  lost  their  lives  by  be- 
ing crushed  under  the  wheels  after  a  stumble 
or  fall  when  doing  their  perilous  work.  If 
the  plaintiff,  without  slip  or  other  mishap, 
had  thrust  his  band  upon  the  roller,  a  dif- 
ferent question  would  have  been  presented 
which  cannot  be  decided  now.  It  seems, 
therefore,  that  whether  the  plaintiff  was 
reckless  or  so  negligent  in  the  performance 
of  his  work  as  to  afford  a  defense  within 
the  principles  already  discussed  was  In  all 
the  circumstances  a  question  of  fact  for  the 
jury.  In  Lewis  v.  Barton,  82  Kan.  163,  107 
Paa  783,  it  was  said: 

"The  defendant  insists  that  the  plaintiff's  own 
testimony  shows  that  he  voluntarily  undertook 
to  perform  the  duty  imposed  upon  him  in  a 
manner  which  he  knew  to  be  very  dangerous, 
when  he  also  knew  that  another  method  was 
much  safer.  To  a  degree  the  plaintiff's  evidence 
supports  this  contention.  But  there  was  also 
testimony  of  the  plaintiff  and  other  witnesses 
that  he  performed  the  task  in  the  customary 
way,  and  under  such  evidence  it  cannot  be  said, 
as  a  proposition  of  law,  that  the  injury  was 
caused  by  his  own  want  of  care,  but  all  these 
matters  are  for  the  consideration  of  the  jury." 

[4]  It  is  contended  that  the  statutory  re- 
quirements were  complied  with;  that  the 
inlll,  being  inclosed,  afforded  the  plaintiff 
immunity  from  Ijjury;  and  that  be  himself 


created  the  danger  by  opening  the  door,  and 
thrusting  in  his  hands.  It  must  be  presum- 
ed, however,  that  the  door  was  placed  there 
to  be  opened,  and  that  exigencies  of  the 
work  might  require  it  The  evidence  tended 
to  prove  that  such  an  exigency  arose  by  the 
choking  condition.  The  statutory  duty  is  not 
necessarily  discharged  by  providing  a  case  or 
covering  for  machinery.  If  the  service  re- 
quires that  the  coverings  be  opened  In  the 
progress  of  the  work,  and  safeguards  under- 
neath or  within  are  possible  and  practica- 
ble, they  must  be  provided.  Otherwise  such 
statutes  would  be  vain  and  IneffectuaL  The 
practical  question  under  this  statute  Is 
whether  the  machinery  so  placed  as  to  be 
dangerous  to  employes,  while  engaged  in 
their  ordinary  duties,  is  In  fact  safely  and 
securely  guarded  where  it  is  possible,  wheth- 
er the  guard  consists  of  an  outer  covering 
or  something  else.  Decisions  under  our  stat- 
ute sufficiently  state  the  principle  applicable 
under  the  Missouri  act  Caspar  v.  Lewin, 
82  Kan.  604,  635,  109  Pac.  657,  49  U  R.  A. 
(N.  S.)  526;  Alkire  v.  Cudahy,  83  Kan.  373, 
111  Pac.  440;  Howell  v.  Cement  Co.,  86  Kan. 
283,  120  Pac.  350.  The  question  whether  It 
was  possible  or  practicable  to  guard  the  rol- 
lers was  one  of  fact,  upon  which  the  evidence 
offered  was  admissible.  Warfleld  v.  Morgan, 
86  Kan.  524,  121  Fac.  489. 

The  defendant  requested  an  Instruction  to 
the  effect  that  It  was  the  duty  of  the  plain- 
tiff to  stop  the  mill  before  proceeding  to  re- 
move the  obstruction.  This  presents  -the 
question  already  considered,  which  is  held  to 
be  a  question  of  fact  In  Wells  v.  Swift  & 
Co.,  90  Kan.  168,  133  Pac.  732,  it  appeared 
that  an  employe  bad  been  injured  by  the  un- 
expected starting  of  a  rotary  motor  driven 
by  compressed  air.    It  was  held  that: 

"The  fact  that  a  screw  valve  was  provided  at 
another  point  by  which  the  plaintiff  could  have 
cut  off  the  compressed  air  is  not  fatal  to  bis  re- 
covery, since  to  have  used,  that  valve  would  have 
cut  the  air  off  from  another  machine  as  well  as 
from  that  which  be  was  using." 

It  was  held  in  Bambo  v.  Blectric  Co.,  90 
Kan.  390,  133  Pac.  553,  that  an  employe  of  a 
telephone  company  could  not  be  charged  with 
contributory  negligence,  as  a  matter  of  law, 
merely  because  he  failed  to  ask  that  the  cur- 
rent be  turned  off  but  Incurred  the  danger  of 
contact  with  high  tension  wires  without  do- 
ing BO,  although  the  current  would  have 
been  turned  off  bad  he  so  requested. 
.  These  cases  sufficiently  state  the  principle 
to  be  applied  in  the  situation  in  which  the 
plaintiff  was  placed. 

The  instructions'  given  were  as  favorable 
to  the  defendant  as  could  well  be  given  in 
any  recognized  application  of  the  doctrine  of 
contributory  negligence.  Instructions  asked 
by  the  defendant  were  drawn  upon  the  as- 
sumption that  the  plaintiff  should  be  held 
guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  upon  the  evidence,  or  certain 
phases  of  the  evidence,   and   the   fludiugs. 
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The  substance  of  tbe  requests,  so  far  as  they 
embraced  correct  propositions,  were  given. 
No  error  Is  found  in  tbe  instructions  of 
which  the  defendant  can  Justly  complain. 

There  was  no  error  in  refusing  to  submit 
question  No.  7.  That  the  mill  could  have 
been  stopped  Is  beyond  dispute,  but  whether 
It  was  the  duty  of  the  plaintiff  to  signal  for 
the  stop  was  a  question  of  fact.  Tbe  ques- 
tion whether  he  should  have  used  the  clutch 
waa  of  the  same  nature,  and  besides  he  of- 
fered to  show  that  It  was  not  In  a  condition 
to  use.  Tbe  tact  was  material,  and  tbe  erl- 
dence  was  admissible.  Some  other  incidental 
matters  are  discussed  In  the  briefs,  but  are 
sufficiently  met  by  what  has  been  said  upon 
the  principal  propositions. 

The  Judgment  Is  affirmed.  All  the  Justices 
concur. 

(93  Kan.  742) 

LOCKARD  T.  HARTLEY  et  al.    (No.  10108.) 
(Supreme  (Tourt  of  Kansas.    Jan.  9,  1016.) 

(ByUaiui  by  Editorial  Staff.) 

1,  Highways  (§  71*)— Rkpobt  of  Viewkbs— 

CpNCLtTSIVBNESS. 

Under  Laws  1011,  c.  248,  |  6,  providing 
that  at  the  first  session  of  the  commissioners 
after  the  report  of  the  viewers  is  received,  the 
commiEsioners  shall  order  the  road  opened  or 
altered,  if  they  conclude  that  it  should  be,  and 
no  legal  objections  appear  against  the  same, 
but  if  they  conclude  that  the  road  is  unneces- 
sary or  impracticable,  no  further  proceedings 
shall  be  bad  thereon,  the,  commissioners  have 
jurisdiction  to  relocate  a  'road,  though  all  the 
viewers  report  adversely  thereto. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {{  236,  237 ;   Dec  Dig.  i  71.*] 

2.  Highways  (|  72*)— Obdee  fob  Relocation 
—Validity. 

An  order  for  the  relocation  of  a  highway 
is  not  void  as  against  public  policy,  because  it 
requires  tbe  petitioners  therefor  to  pay  a  part 
of  the  assessed  damages. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  fi  23&-262;   Dec.  Dig.  S  72.*] 

Appeal  from  District  Court,  Saline  County. 

Action  by  J.  B.  Lockard  against  J.  O.  Hart- 
ley and  others.  Judgment  for  the  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

David  Ritchie,  of  Sallna,  for  appellant.  L. 
W.  Hamner  and  Z.  C.  MlUlUn,  both  of  SaU- 
na,  for  appellee& 

PER  CURIAM.  [1]  The  petition  to  relo- 
cate the  road  was  sufficient  and  the  board  of 
county  commissioners  had  Jurisdiction  to  re- 
locate the  road  even  if  the  viewers  had  all 
reported  adversely.  Laws  1911,  c.  248,  }  6. 
See  Molyneux  t.  Grimes,  78  Kan.  830,  98 
Pac.  278. 

[2]  That  the  order  relocating  the  road  was 
not  void  as  against  public  policy  because  the 
petitioners  were  required  to  pay  $125  of  the 
assessed  damages  has  already  been  decided 
by  this  court  In  the  case  of  Plaster  Co. 
V.  Blue  Rapids  Township,  77  Kan.  580,  06 
Pac.  68,  the  principle  involved  was  thorough- 


ly considered.  In  tbe  recent  case  of  Rice 
T.  Ard,  03  Kan.  165,  143  Pac.  418,  tbe  same 
principle  was  again  considered.  While  one 
of  the  questions  in  that  case  was  whether  or 
not  the  order  was  invalid  because  condition- 
al, tbe  court  went  beyond  that  subject  and 
considered  the  'question  whether  or  not  the 
order  was  Invalid  on  grounds  of  public  policy. 
The  c(Hiflict  in  the  authorities  was  noted,  and 
language  from  the  opinion  In  the  case  of 
North  Baptist  CSiurch  ▼.  Orange,  54  N.  J. 
Law,  111,  22  AU.  1004, 14  L.  B.  A.  62  (dted  In 
the  Blue  Bapids  Case),  was  quoted  as  ex- 
pressing the  views  of  this  court  The  court 
adheres  to  those  views. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

(»4  Kan.  38) 
OLSON  V.  OBB  et  al.     (No.  10183.)  f 
(Supreme  Court  of  Kansas.     Jan.  9,  1915.) 

(Syllabu*  (y  the  Court.) 

1.  Bailment  (|  18*)— Artisan's  Lien— Stip- 
ulation Postponing  Payment— Effect. 

Thi  statutory  lien  given  to  a  mechanic,  ar- 
tisan, or  tradesman  on  an  article  of  property 
upon  which  he  has  bestowed  labor  and  expense 
(Gen.  St  1909,  S  4808)  is  an  extension  of  the 
common-law  lien,  and  a  stipulation  which  post- 
pones payment  for  the  labor  and  expense  after 
completion  and  delivery  does  not  necessarily 
destroy  such  lien. 

[E}d.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  H  77-79,  81-84;  Dec  Dig.  {  18.*  1 

2.  Bailment  (S  18*)— Aetiban's  Lien— Pbes- 

EEVATION— StJRBENDEE    OF     PbOPEETY— SUF- 
FICIENCY OF  Evidence. 

In  order  to  preserve  the  lien  after  tbe  sur- 
render of  possession  of  property  to  the  owner, 
the  claimant  must  comply  with  the  provision 
of  the  statute  relating  to  the  filing  of  a  writ- 
ten statement  with  the  register  of  deeds,  but  in 
the  present  case  it  is  held  that  the  possession  of 
the  property  was  not  surrendered  to  the  owner. 
[Ed.  Note. — For  other  cases,  see  Bailment 
Cent  Dig.  H  77-79,  81-84;   Dec.  Dig.  f  18.*] 

3.  Bailment  (J  18*)— Abtisan's  Lien— Req- 
uisites. 

To  entitle  a  mechanic,  artisan,  or  trades- 
man to  a  lien,  tbe  work  and  material  expended 
by  him  upon  a  chattel  must  have  been  done 
and  furnished  at  the  owner's  request  or  with 
his  consent,  and  it  is  held  that  this  phase  of 
tbe  law  was  sufficiently  presented  to  the  jury 
in  the  instructions  given  by  the  court 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  §§  77-79,  81-84 ;   Dec  Dig.  |  IS.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  P.  L.  Olson  against  Q.  H.  Orr  and 
another.  From  Judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

McFadden  &  Cbaflin  and  J.  C.  Lang,  all  of 
Kansas  City,  for  appellant.  Frank  L.  Bates 
and  Stanley  &  Stanley,  all  of  Kansas  City,  for 
appellees. 

JOHNSTON,  C.  J.  This  action  was  brought 
by  F.  L.  Olson  against  C.  E.  Orr  and  O.  Las- 
ley,  to  recover  the  possession  of  a  two-ton 
Sternberg  truck  of  the  alleged  value  of  $300, 
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wblcb  be  claimed .  was  wrongfoUy  withheld 
from  him.  In  the  city  court  Judgment  was 
given  In  favor  of  the  defendants,  and  Olson 
appealed  to  the  district  court,  which  like- 
wise rendered  an  adverse  Judgment. 

On  the  trial  of  the  case  In  the  district 
court  there  was  testimony  tending  to  show 
that  a  verbal  contract  was  entered  Into  be- 
tween Olson,  Orr,  and  Lasley  about  Novem- 
ber 1,  1912,  whereby  a  gasoline  engine  owned 
by  Orr  shoaid  be  placed  in  Olson's  track. 
The  terms  of  the  agreement.  It  is  claimed, 
were  that  Olson  should  pay  Lasley  $160 
when  the  engine  was  installed  and  pay 
Orr  $150,  00  days  after  the  Installation 
of  the  engine  was  completed.  There  is  tes- 
timony that  the  contract  was  later  varied 
because  of  Olson  fnrnishing  certain  material, 
so  that  he  became  liable  to  pay  each  of  the 
defendants  flS2.50  at  the  times  previously 
agreed  upon.  It  appears  that  the  truck  was 
completed  about  February  6,  1913,  and  it  is 
claimed  by  Lasley  that  there  was  then  due 
to  him  $132.50,  and  Orr  claimed  that  the 
amount  of  $132.60  became  due  to  him  on  .A.pril 
6,  1913.  Olson  ottered  testimony  tending  to 
show  that  the  work  done  upon  the  truck  was 
defective  and  did  not  measure  up  to  the 
terms  of  the  agreement,  and  that  be  had 
been  compelled  to  expend  considerable  sums 
of  money  to  remedy  the  defects. 

[1-3]  It  is  contended  that  Lasley  was  em- 
ployed by  Orr  to  Install  the  engine,  and  not 
by  Olson,  and  that  therefore  Lasley  could 
not  obtain  a  lien  on  the  truck,  except 'by  an 
employment  or  the  consent  of  Olson,  the 
owner.  It  appears  to  be  conceded  that  Orr 
could  not  Impose  a  lien  on  the  truck  for  the 
debt  of  Lasley  without  the  express  or  im- 
plied consent  of  the  owner.  There  is  testi- 
mony, however,  to  support  the  claim  that 
Olson  contracted  with  Lasley,  as  well  as  Orr, 
and  also  agreed  to  pay  him  when  the  work 
was  completed.  The  testimony  as  to  the 
negotiations  between  the  parties  indicate  that 
there  was  a  tripartite  contract  by  which  Orr 
was  to  furnish  the  engine  at  a  certain  price, 
and  that  Lasley  was  to  Install  it  for  an 
agreed  sum.  Both  Orr  and  Lasley  performed 
work  upon  the  truck.  There  is  a  contention 
that  the  necessity  of  employment  of  both  by 
Olson  was  not  fairly  presented  to  the  Jury. 
An  instruction  was  requested  by  Olson  to  the 
effect  that,  if  Olson  was  not  a  party  to  a 
contract  with  Lasley,  the  latter  would  not 
be  entitled  to  a  lien  on  the  truck.  This  in- 
struction was  not  given,  but  the  court.  In 
one  of  its  own  construction,  told  the  Jury,  in 
eCTect,  that  a  contract  between  Orr  and  Olson 
and  Lasley,  either  together  or  separately, 
was  essential  to  a  recovery  by  either  of  them. 
In  another  instruction  the  court  called  atten- 
tion to  the  statute  which  provides  that: 

"Whenever  any  person  aball  intrust  to  any 
mechanic,  artisan  or  tradesman  materials  to  to 
construct,  alter  or  repair  any  article  of  value, 
or  any  article  of  value  to  be  altered  or  repaired, 
■neb  mechanic,  artisan  or  tradesman  bIibU  have 


a  Iten  on  such  article,  and.  If  the  same  be  com- 
pleted and  not  taken  away,  and  his  fair  and 
reasonable  or  stipulated  charges  be  not  paid, 
may,  after  six  months  from  the  time  such  coarg- 
es  become  due,  sell  the  same.  •  •  • "  Glen. 
Stat.  1900.  i  4808. 

The  Jury  were  told  that  the  claims  of  Orr 
and  Lasley  to  a  lien  must  be  established  by 
them  by  a  preponderance  of  the  evidence. 
It  appears,  therefore,  that  the  issue  of  wheth- 
er there  was  a  contract  between  Olson  and 
each  one  who  claimed  a  lien  was  submitted  to 
the  Jury,  and  there  is  competent  evidence  to 
support  the  finding  made  by  the  Jury. 

The  contention  that  the  lien  was  waived  by 
the  mere  stipulation  that  one-half  of  the  cost 
of  the  repairs  was  not  to  be  paid  until  90 
days  after  the  work  was  completed  cannot  be 
upheld.  It  is  argued  that,  because  the  right 
to  such  a  lien  rests  upon  the  right  of  pas- 
session,  any  stipulation  or  special  contract 
for  the  delivery  of  possession  before  pay- 
ment Is  made  necessarily  operates  as  a 
waiver  of  the  right  to  a  lien.  Olson  cites 
Plnney  v.  Wells,  10  Conn.  104,  and  other 
similar  authorities  in  support  of  Us  conten- 
tion. It  was  the  common-law  lien,  which 
permits  an  artisan,  who  alters  or  repairs  an 
article  of  property,  to  retain  possession  of  it 
until  he  has  been  paid  for  the  labor  and 
material  which  he  has  expended  niwn  it, 
that  was  under  consideration  in  that  case. 
As  the  lien  depends  upon  possession,  the  sur- 
render of  possession  amounts  to  a  waiver  or 
abandonment  of  the  Hen.  It  is  said  that  this 
kind  of  lien  was  provided  for  the  benefit  of 
those  with  whom  no  contract  had  been  made, 
and  some  courts  went  so  far  as  to  hold  that 
any  special  contract  between  the  parties 
operated  to  destroy  the  lien.  In  the  case  cit- 
ed, however,  it  is  said: 

"The  rule  may  now  be  considered  as  settled 
that  a  lien  may  exist,  although  there  is  a  spe- 
cial contract,  unless  there  is  something  in  that 
contract  inconsistent  with  such  lien,  or  unless 
it  is  waived  expressly  or  by  fair  implication." 
10  Conn.  115. 

The  lien  claimed  here,  however,  is  a  stata- 
tory  lien;  and  while  the  statute  Is,  to  a  cer- 
tain extent,  declaratory  of  the  common 'law, 
it  expressly  provides  that  a  mechanic,  arti- 
san, or  tradesman  may  permit  the  owner  to 
take  the  property  away  without  the  repairs 
having  been  paid  for  and  still  retain  his  lien, 
provided  he  flies  a  proper  statement  with  the 
register  of  deeds  within  three  days.  Gen. 
Stat  1909,  i  4808.  Nothing  in  the  statute 
indicates  that  the  mere  making  of  a  special 
contract  between  the  owner  and  artisan  will 
defeat  a  lien,  and  it  cannot  so  operate,  unless 
the  writing  Itself  expressly  or  Impliedly 
waives  the  lien.  The  statutory  lien  is  an  ex- 
tension of  the  common-law  lien,  as  it  express- 
ly provides  that  a  lien  may  be  retained  after 
the  property  has  been  delivered  to  the  owner 
upon  compliance  with  the  prescribed  condi- 
tions. If  the  property  had  bepn  surrendered 
to  the  owner  without  payment  and  without 
compliance  with  the  statutory  requirements. 
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the  lien  would,  of  conrae,  bave  been  lost 
Here,  bowever,  i>ossession  of  the  alteted  and 
repaired  truck  was  not  surrendered,  and 
there  was  therefore  no  occasion  for  the  filing 
of  a  statement  with  the  register  of  deeds. 
After  the  engine  was  installed,  the  truck  was 
tested  a  number  of  times,  and  finally  Olson 
proposed  to  accept  it  and  pay  a  certain  sum, 
which  was  less  than  the  amount  agreed  upon, 
but  possession  was  refused,  and  the  truck  re- 
mained in  the  garage  of  Lasley  until  it  was 
taken  nnder  the  writ  of  replevin.  When  the 
tests  were  made,  the  owner , objected  to  the 
character  of  the  work  done  and  the  condition 
of  the  truck  when  it  was  declared  to  be  com- 
pleted ;  but  there  was  no  purpose  on  the  part 
of  the  defendants  to  surrender  the  posses- 
sion of  the  truck  to  the  owner  until  payment 
was  made ;  and,  there  being  no  waiver  of  the 
lien,  Olson  was  not  entitled  to  the  possession 
of  the  truck. 

Whether  the  engine  was  properly  installed 
and  the  woi^  completed  according  to  the  con- 
tract was  the  principal  subject  of  controversy 
between  the  parties,  but  that  dispute  has 
been  settled  by  the  verdict  of  the  Jury. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concur. 

(«S  Kan.  TB)  =» 

ALLBN    COUNTT    AGR.    SOCIETY    v. 

BOARD    OF    COM'RS    OF    AUJ3N 

COUNTY.     (No.  19150.) 

(Supreme   Court  of   Kansas.      Jan.    9,   1915.) 

(Bt/Uaiu*  Iv  the  Court) 
Statutes  (|  120*)— Titlb  and  ^ubject-Mat- 

TEB— Counties— Aqbioulturk. 

Chapter  144,  Laws  of  1911,  la  in  conflict 
with  section  16,  art.  2,  of  the  CSonstitution, 
and  therefore  void,  for  the  reason  that  it 
attempts  to  impose  upon  the  county  boards  of 
certain  counties'  the  mandatory  duty  to  is- 
sue warrants  to  agricultural  fair  associations 
to  assist  in  the  payment  of  premiui^DS,  a  sub- 
ject which  is  not  clearly  expressed  in  the  title 
of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  Si  168-172;   Dec  Dig.  |  120.*] 

Appeal  from  District  Court,  Allen  County. 

Action  by  the  Allen  County  Agricultural 
Society,  a  corporation,  against  the  Board  of 
Commissioners  of  Allen  County.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. • 

Baxter  D.  McClaln,  of  lola,  for  appellant 
Frank  B.  Forrest  of  lola,  for  appellee. 

PORTER,  J.  The  only  question  for  deter- 
mination in  this  case  is  the  validity  of  chap- 
ter 144,  Laws  of  1911.  There  was  presented 
to  the  board  of  county  commissioners  of  Allen 
county  the  claim  of  the  Allen  County  Agri- 
cultural Society  for  $836.62,  being  one-half  of 
the  total  premiums  on  certain  classes  of  ex- 
hibits paid  by  plaintiff  at  its  annual  fair  in 
September,  1912.  At  the  January  meeting  of 
the  county  board  $500  was  allowed  an  ac- 


count of  the  claim,  which  was  paid  and  credit- 
ed thereon,  and  upon  the  refusal  of  the  coun- 
ty to  pay  the  balance  of  the  claim  this  action 
was  instituted  to  recover  a  Judgment  there- 
for. The  case  was  submitted  to  the  trial 
court  on  an  agreed  statement  of  facts,  upon 
which  the  court  rendered  Judgment  in  favor 
of  the  defendant  and  the  plaintiff  appeals. 

The  validity  of  the  act  depends  entirely 
upon  whether  the  title  Is  sufficiently  broad  to 
include  certain  mandatory  provisions  making 
it  the  duty  of  the  county  commissioners  to 
issue  a  warrant  in  favor  of  certain  county 
fair  associations  for  a  sum  equal  to  one-half 
the  amount  of  premiums  paid  by  any  such 
association  upon  its  "exhibits  of  live  stock, 
agricultural  products,  educational,  art  and 
domestic  departments."  Section  1  of  the  act 
declares  "that  it  shall  be  the  duty  of  the 
county  commissioners  in  Kansas  to  issue  a 
warrant"  etc.  The  title  of  the  act  reads  as 
follows: 

"Ad  act  authorizing  the  countjr  commission- 
ers to  assist  in  payment  of  premiums  for  agri- 
cultural fair  associations  that  have  been  hold- 
ing fairs  and  in  actual  operation  for  three 
consecutive  years  and  the  repealing  of  all  acts 
and  parts  of  acta  in  conSict  herewith." 

The  trial  court  held  the  act  to  be  repug- 
nant to  section  16  of  article  2  of  the  Consti- 
tution of  the  state,  which  provides  that  "no 
bill  shall  contain  more,  than  one  subject 
which  shall  be  clearly  expressed  in  its  title, 
*  *  *"  following  the  case  of  State  ex  rel. 
V.  Com'rs  of  Wabaunsee  County,  45  Kan.  731, 
26  Pac.  483.  The  UUe  of  the  act  involved  in 
that  was: 

"An  act  authorizing  the  county  commission- 
ers of  Wabaunsee  county  to  appropriate  money 
for  repairing  bridge,"  etc  Chapter  98,  Laws 
1889. 

In  the  body  of  the  act  the  Legislature  went 
beyond  the  title  and  declared  that  the  com- 
missioners of  that  county  "are  hereby  author- 
ized and  empowered  and  it  is  hereby  made' 
their  duty  to  appropriate  such  sum  of  money 
as  may  be  necessary  to  keep  in  repair"  a  cer- 
tain bridge.  The  act  was  not  declared  to  be 
unconstitutional,  but  it  was  held  that  the 
woibds  "It  is  hereby  made  their  duty,"  being 
broader  than  the  title,  should  be  regarded  as 
of  no  force  or  effect  The  act  was  therefore 
so  construed  as  to  leave  It  discretionary 
with  the  commissioners  to  make  the  appro- 
priation for  such  repairs. 

Counsel  for  plaintiff  with  much  insistence 
urge  that  the  Wabaunsee  Case,  supra,  was 
not  well  decided,  that  it  is  at  variance  with 
well-established  rules  of  statutory  construc- 
tion, and  that  it  is  entirely  out  of  harmony 
with  previous  and  subsequent  decisions  of 
this  court  involving  the  same  provision  of  the 
Constitution.  The  cases  relied  upon  do  not 
in  our  opinion,  snpport  these  contentions.  The 
decision  does  not  rest  upon  a  technical  Inter- 
pi-etation  of  the  language  of  the  act;  nor  does 
it  Involve  a  mere  question  of  fancied  or  ac- 
tual discrepancies  between  the  body  and  title. 
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which  can  be  so  construed  as  to  uphold  all 
the  provisions  of  the  act  For  these  reasons, 
the  cases  cited  need  not  be  reviewed,  for  the 
purpose  of  pointing  out  the  distinction. 

Nor  do  we  think  anything  said  In  the  case 
of  State  V.  Everhardy,  76  Kan.  851,  90  Pac. 
276,   throws   any  light   upon   the  question. 
There  the  rule  declared  In  State  v.  Barrett, 
27  Kan.  213,  was  reafflrmed,  to  the  efTect  that 
the  title  may  be  so  broad  and  comprehensive 
as  to  include   innumerable   minor   subjects, 
where  these  are  capable  of  being  comprehend- 
ed within  the  general  title.    That  rule  has  no 
application  here.    There  are  many  things  the 
county  board  Is  given  authority  In  Its  discre- 
tion to  do,  and  there  are  many  other  things  It 
is  required  to  do.    The  purpose  of  the  act,  as 
appears  from  a  reading  of  the  title,  Is  to  em- 
power the  board  In  Its  discretion  to  do  a  thing 
which  the  body  of  the  act  declares  the  board 
shall  do.    It  was  based  upon  the  plain  pro- 
visions of  the  Constitution  and  a  reasonable 
construction  of  the  language  used  by  the  Leg- 
islature.   It  announced  a  salutary  rule,  which 
squarely  fits  the  present  case,   and  which 
should  not  be  overturned.    In  that  case,  as 
was  observed,  that  Legrislature  in  express 
terms  authorized,  and  in  other  express  lan- 
guage made  It  the  duty  of  the  board  to  appro- 
priate money  for  a  certain  purpose.    The  act 
Involved  In  the  present  case  contains  no  pro- 
vision authorizing  the  county  board  to  maJ^e 
the  payment,   but   merely   declares   that  it 
shall  be  the  duty  of  the  county  commissioners 
to  issue  a  warrant  in  favor  of  such  an  asso- 
ciation.   Our  conclusion  is  that  no  part  of 
the  act  can  be  upheld.    The  subject  of  impos- 
ing upon  the  county  board  the  mandatory 
duty  of  making  such  payments  is  not  embrac- 
ed or  clearly  expressed  in  the  title  of  the  act. 
It  follows,  therefore,  that  the  Judgment  Is 
affirmed.    All  the  Justices  concurring. 


m  Kan.  28) 

BLACK  et  al.  ▼.  MTSSOnRI,  K.  ft  T.  RT. 

CO.    (No.  19174.) 
(Supreme  Court  of  Kansas.    Jan.  9,  1916.) 

(Svlltiv*  iy  the  Court.) 

jDSnCBS  OF  THX  Pkaob  (i  96*)— Pleaoino— 

Amendment. 

In  an  action  before  a  justice  of  the  peace 
to  recover  damages  for  a  fire  alleged  to  have 
been  caused  in  the  operation  of  defendant's  rail- 
way, an  amendment  allowing  the  addition  of 
the. name  of  a  party  plaintiff  does  not  substan- 
tially change  the  claim  or  defense,  where  it  ap- 
pears that  the  amended  claim  is  for  the  same 
damages  caused  by  the  same  fire  referred  to 
in  the  original  bill  of  particulars. 

[Ed.  Note.— For  otfier  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  if  328-332;  Dec.  Dig. 
i  96.*] 

Appeal  from  District  Court,  Anderson 
County. 

Action  by  Francis  M.  Black  and  Susan  B. 
Black  against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 


W.  W.  Brown,  of  Parsons,  and  J.  O.  John- 
son, of  Gamett,  for  appellant  Noah  L.  Bow- 
man, of  Gamett,  for  appellees. 

PORTER,  J.  Francis  M.  ^Eiact  brought 
this  acUon  before  a  Justi«j  of  the  peace  to 
recover  damages  from  a  fire  alleged  to  have 
been  caused  by  the  defendant  in  the  opera- 
tion of  its  raUway.  The  bill  of  particulars 
alleged  that  he  was  the  owner  of  the  land 
burned  over  and  of  the  crops  destroyed.  At 
the  trial  plaintiff  obtained  leave  of  court  to 
amend  the  bill  of  particulars  by  adding  the 
name  of  Susan  B.  Black  as  one  of  the  plain- 
tiffs, but  the  amendment  was  not  written  in- 
to the  bill  of  particulars.  The  cotfrt  there- 
upon rendered  Judgment  in  favor  of  both 
plaintiffs  for  $103,  damages,  costs,  and  $10 
attorney  fees.  The  defendant  appealed  the 
case  to  the  district  court,  the  appeal  bond 
reciting  a  Judgment  In  favor  of  both  plain- 
tiffs. In  the  district  court  defendant  ob- 
jected to  any  evidence  on  behalf  of  Susan  B. 
Black  on  the  ground  that  she  was  not  named 
as  a  plaintiff  In  the  summons,  and  contend- 
ed that  the  Justice  had  arbitrarily  made  her 
a  plaintiff,  and  therefore  defendant  was  not 
in  court  for  the  purpose  of  answering  an  ac- 
tion to  which  she  was  a  iwrty.  The  court 
permitted  the  pleadings  to  be  amended  in  ac- 
cordance with  the  order  made  by  the  justice, 
and  the  trial  proceeded  to  Judgment  in  favor 
of  both  plaintiffs.  If  there  was  no  error  in 
these  rulings,  the  Judgment  must  be  affirmed. 

The  defendant  cites  the  case  of  St  Louis 
ft  S.  F.  Ry.  Co.  T.  McReynolds,  24  Kan.  368, 
to  the  effect  that  the  HHng  of  an  appeal  bond 
Is  not  such  an  appearance  as  will  waive  de- 
fects in  a  bill  of  particulars.  But  In  that 
case  there  was  a  fatal  defect  in  the  bill  of  par- 
ticulars. In  the'  present  case  a  good  cause 
of  action  was  stated  before  any  amendment 
was  made.  Section  140  of  the  Code  (section 
5733,  Gen.  Stat  1909)  in  express  terms  au- 
thorizes the  court  to  permit  such  amendments 
where  the  claim  or  defense  is  not  substan- 
tially changed. 

In  Hucklebridge  v.  Railway  Co.,  66  Kan. 
443,  71  Pac.  814,  It  was  expressly  held  that 
in  an  action  for  damages  the  addition  of  the 
name  of  a  party  plaintiff  does  not  substan- 
tially change  the  claim  or  defense.  Here 
the  claim  was  for  the  same  damages  caused 
by  the  same  fire  alleged  to  have  been  set 
out  by  the  operation  of  defendant's  railway. 
The  defense  was  neces.«>arily  the  same  as  it 
would  have  been  had  the  action  been  pros- 
ecuted in  the  name  of  the  original  plaintiff. 
The  defendant  appealed  from  the  judgment 
In  favor  of  both  plaintiffs,  and  had  the  same 
opportunity  to  defend  the  action  in  the  dis- 
trict court  upon  the  amended  bill  of  par-- 
tlculars  that  it  would  have  had  if  no  amend- 
ment had  been  made. 

"The  filing  of  amendatory  and  supplemental 
pleadings  rests  largely  Within  the  discretion  of 
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the  trial  eonrh  aad.  onless  there  Is  a  dear 
abase  of  that  discietion,  its  ruling  will  not  be 
reversed."  Syl.  1,  Bogers  v.  Hodgson,  46  Kan. 
276,  26  Pac.  732. 

There  was  no  abuse  of  discretion  In  the 
mllng  complained  of,  and  the  Judgment  will 
be  affirmed.    AH  the  Justices  concurring. 

(M  Kan.  786)  — == 

BUCK  STOVE  &  RANGE  CO.  et  al.  ▼.  TICK- 
ERS et  at     (No.  19138.) 
(Supreme  Court  of  Kansaa,     Jan.  9,  1915.) 

(ByUdbui  hf  tk«  Oimrt.) 

FaA.UDULENT     CoRTBTARCBS     (§     11*>— FSAUD 

OF  Cbkditobs— What  Conbttidteb. 

A  debtor  in  failing  circumstances  and  be- 
ing pressed  b;  numerous  creditors  conveyed 
all  his  real  estate,  including  his  homestead, 
to  bis  wife's  father  for  a  consideration  con- 
siderably less  than  its  value;  A  part  of  the 
consideration  was  $1,(X)0  in  cailh,  which  was 
at  once  applied  to  satisfy  the  debtor's  indebt- 
edness to  a  bank  of  which  he  was  president. 
Another  part  of  the  consideration  was  the 
awumption  of  a  mortgage  on  the  land.  The 
remainder  of  the  consideration  was  represented 
by  the  two  promissory  notes  of  the  nantee  due 
in  6  and  12  months,  respectively.  The  debtor 
was  without  other  resources.  Held,  the  trans- 
action disclosed  an  intent  to  hinder  and  delay 
creditors  and  had  that  effect  within  the  pur- 
view of  the  statute  of  frauds  and  perjuries. 
Oen.  SUt  1909,  f  3834. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,    Cent  Dig.   |   16;    Dec.   Dig.   i 

Appeal  from  District  Oonrt,  Saline  County. 

Action  by  tbe  Buck  Store  &  Range  Com- 
pany and  others  against  C.  C  Vlckers  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

Allen  &  Allen,  of  Topeka,  for  appellants. 
Nicholson  &  Plrtle,  of  Council  Grove,  for  ap- 
pelleea. 

BUBOH,  J.  The  action  In  tbe  district 
court  was  commenced  by  creditors  to  set 
aside  a  deed  of  real  estate  made  by  their 
debtor  while  in  a  falling  condition.  The 
plaintiffs  recovered,  and  the  defendants  ap- 
peaL 

In  1891.  C.  O.  Vlckers,  a  resident  of  Morris 
county,  became  a  member  of  a  firm  engaged 
In  the  hardware  and  Implement  business  at 
Wichita  Falls,  Tex.  In  1894,  the  firm  became 
financially  embarrassed  and  proved  to  be 
Insolvent  In  July,  1894,  while  being  pressed 
by  firm  creditors  and  by  the  bank  of  Dunlap, 
of  which  Vlckers  was  president  and  to  which 
he  was  Indebted,  he  conveyed  all  the  real 
estate  he  owned  to  his  wife's  father,  P.  B. 
Maxson.  His  wife  Joined  In  the  deed.  The 
real  estate  conveyed  was  worth  $9,500.  It 
consisted  of  a  ranch  of  about  840  acres  In 
Morris  county,  part  of  which  was  a  home- 
stead, and  some  town  lots  in  Dunlap.  The 
ranch  was  mortgaged  for  $3,000.  The  consid- 
eration for  the  conveyance  was  $1,000  in 
cash,  two  promissory  notes  of  $2,250  each, 
payable  In  6  and  12  months,  and  the  assump- 


tion of  the  mortgage  on  tbe  ranch.  At  the 
time  of  the  conveyance,  Vlckers  had  little  or 
no  personal  property  with  which  to  pay 
debts.  The  cash  portion  of  the  consideration 
was  applied  Immediately  to  satisfy  tbe  claim 
of  the  Dunlap  bank.  The  court  made,  among 
others,  the  following  findings  of  fact: 

"(21)  When  C.  C.  Vickers  signed  the  deeds, 
he  realized  that  he  was  in  failing  circum- 
stances, and  that  if  his  crediton  pressed  their 
claims  against  him  it  would  mean  financial 
failure:  and,  while  it  was  not  his  purpose  to 
defraud  any  of  bis  creditors,  It  was  bis  pur- 
pose to  place  his  property  -  beyond  the  reach 
of  his  creditors,  and  to  hinder  and  delay  them 
in  the  collection  of  their  claims  against  him 
until  he  could  arrange  for  the  payment  of  all 
claims  against  him. 

"(22)  At  tbe  time  of  the  execatioB  of  the 
deeds  by  C.  C.  Vickers  and  his  wife,  Mary  P. 
Vickers,  and  the  delivery  of  the  deeds  to  P. 
B.  Mazson,  said  Mazson  knew,  or  was  in 
possession  of  sufficient  information  to  lead 
an  ordinarily  prudent  person  to  believe,  that 
it  was  the  purpose  of  C.  C.  Vickers  in  dis- 
posing of  all  his  real  estate  to  put  his  property 
beyond  Qie  reach  of  his  creditors,  in  order  that 
he  might  hinder  and  delay  them  In  the  col- 
lection of  their  claims  against  him." 

Judgment  was  rendered  setting  aside  tbe 
deed  to  Maxson  and  ordering  the  land  at- 
tempted to  be  conveyed,  except  the  home- 
stead, to  be  sold  to  satisfy  tbe  Judgment  of 
tbe  plaintiffs. 

Tbe  defendants  insist  that  the  findings 
quoted  are  not  sustained,  but  the  court  re- 
gards them  as  well  sustained  by  tbe  facts 
embraced  In  other  findings.  The  defendants 
further  insist  that  the  sale  to  Maxson  placed 
the  creditors  of  Vlckers  In  a  better  position 
than  that  which  they  occupied  before,  and 
consequently  that  It  could  not  be  fraudulent 
as  to  them. 

The  statute  reads  as  follows: 

"Every  gift,  grant  or  conveyance  of  lands, 
tenements,  hereditaments,  rents,  goods  or  chat- 
tels, and  every  bond,  judgment  or  execution, 
made  or  obtained  wiult  intent  to  hinder,  delay 
or  defraud  creditors  of  their  just  and  lawful 
debts  or  damages,  or  to  defraud  or  to  deceive 
the  person  or  persons  who  shall  purchase 
such  lands,  tenements,  hereditaments,  rente, 
goods  or  chattels,  shall  be  deemed  utterly  void 
and  of  no  effect ''     Gen.  Stat  1009,  {  3834. 

It  will  be  observed  that  the  statute  Is  in 
the  disjunctive — ^"hinder,  delay  or  d^raud." 
A  specific  meaning  is  attached  to  each  of  tbe 
words,  and  it  is  sufficient  to  avoid  a  con- 
veyance to  show  that  any  Intent  which  tbe 
statute  condemns  prompted  the  transfer. 

Vlckers  Is  not  permitted  to  say  that  the 
sale  of  the  real  estate  for  less  than  Its  value 
was  a  good  thing  for  bis  creditors,  or  that 
his  creditors  were  not  hindered  and  delayed 
by  taking  away  from  them  land  subject  to 
execution  Immediately  upon  the.  rendition  of 
judgment  and  substituting  for  It  personal 
notes  of  a  stranger,  due  in  the  future. 

In  Blgelow  on  Fraudulent  Conveyances  it 
is  said: 

"Tbe  grnntor  may  bonpstly  intend  to  pa.v 
all  hi.s  debts,  and  honestly  believe  that  the 
particular  course  talccn  by   him  will   work  best 
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that  end;  bat  he  i«  not  to  be  Judge  in  re- 
;t  of  the  creditor's  interests."  Revised  Bd. 
.16. 

a  Bnmp  on  Fraudulent  Conveyances  It  is 
1: 

The  time  for  the  performance  of  a  contract 
oth  in  morals  and  in  law  an  essential  i>art 
the  contract  itself,  and  a  debtor  who  at- 
pts  to  postpone  the  time  of  payment  en- 
vors  to  deprive  his  creditors  of  a  valuable 
it;  and  thus  it  ma;  justly  be  said  that  a 
itive  intent  to  defrand  always  exists  where 
inducement  to  a  conveyance  is  to  hinder 
delay  creditors,  since  the  ri^ht  of  credi- 
I  to  receive  their  demands  when  dne  is  as 
>lute  as  their  right  to  receive  them  at  all. 
refore  where  the  debtor  places  his  property 
and  the  reach  of  legal  process  so  as  to  de- 
creditors,  this  is  a  legal  fraud,  although 
may  intend  ultimately  to  appropriate  it  for 
benefit  of  all,  or  a  part  of  them.  The  law 
rides  a  mode  for  the  appropriation  of  a 
tor's  property  to  the  payment  of  his  debts, 
the  interposition  of  any  obstacle  to  pre- 
t  such  appropriation  in  the  due  course  of 
I  proceedings  is  a  delay  and  hindrance 
liin  the  meaning  of  the  statute."  4th  Ed. 
18. 

>tber  matters  presented  In  the  brief  of  the 
endanta   do  not   require   discussion,    and 

Judgment  of  the  district  court  is  affirmed. 

the  Justtces  concurring. 


Nev.  112) 

\TB  ex  rel.  CENTRAL  PAG.  RT.  CO.  T. 
NEVADA  TAX  COMMISSION  et  aL 
(No.   2168.) 

preme  Court  of  Nevada.     Jan.  22,  1915.) 

Taxation  (|  348*)— Assessmknt  —  Valua- 
lON— Statdtes. 

Rev.  Laws,  |  3624,  directing  the  assessor 
letermine  the  true  cash  value  of  the  property, 
8  not  control  section  3838,  subsequently  en- 
!d,  which  provides  that  no  patented  or  state 
tract  land  shall  be  assessed  for  less  than 
25  per  acre. 

Sd.  Note.— For  other  cases,  see  Taxation, 
It.  Dig.  H  584-689;   Dec.  Dig-  I  348.*] 

Taxation  (|  348*)— Assesbuent  —  y.<i.i7A- 
lON— Statutes— "Cash  Value." 

Acts  1913,  c  134,  creating  a  state  tax  com- 
sion  with  power  to  district  the  state  geo- 
phically  in  assessment  districts  according  to 
itive  uniformity  of  land  valuation,  and  es- 
lish  minimum  acreage  valuations  for  the 
ises  in  each  district,  and  that  if,  in  the  opin- 

of  the  commission,  any  tract,  by  reason  of 
oial  conditions,  would  be  improperly  assessed 
the  application  of  the  classified  acreage  val- 
ions,  the  tract  may  be  excluded  therefrom 
1  specially  appraised,  and  providing  that 
perty  shall  be  assessed  at  its  true  full  "cash 
lie,"  defined  to  mean  the  valuation  in  money 
ich  an  investor  in  such  character  of  prop- 
r  would  be  reasonably  willing  to  pay  there- 
,  implies  that  the  commission  may  fix  the 
nation   lower    than   the    minimum   of   $1.25 

acre,  as  fixed  b7  Rev.  Laws,  f  3838,  and  an 
ler,  feeling  aggrieved  on  the  ground  that  the 
limum  is  too  high,  may  appear  before  the 
imission  and  prove  that  the  cash  valuation 
ess  than  the  minimum,  and,  on  the  commis- 
1  so  finding,  they  must  make  a  deduction  in 

valuation  accordingly,  and  to  this  extent 
tlon  3838  is  superseded,  but  it  still  applies  to 


connty  assenora  making  tbe  original  assess- 
ment. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  684-689;  Dec.  Dig.  |  348.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cash  Value.] 

3.  Statutes  (|  225*)— Constbuction. 

Two  statutes  on  the  same  subject  most  be 
construed  together,  so  as  to  give  eSect  to  the 
language  of  both,  as  far  as  consistent,  and; 
where  a  conflict  iii  apttarent,  the  later  statute 
controls. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ${  302,  303 ;   Dec  Dig.  |  225.*] 

4.  CoNBTiTUTiowAi.  Law  (|  46*)— VAUnrrr  of 
Statutes— Necessitt  fob  Adjudication. 

Constitutional  questions,  not  necessary 
for  an  adjudication  of  the  rights  of  the  parties, 
will  not  be  determined. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {(  104,  107 ;   Dec,  Dig.  |  46.*] 

Application  for  a  writ  of  mandate  by  the 
State,  on  the  relation  of  the  Central  Pacific 
Railway  Company,  against  the  Nevada  Tax 
Commission  and  others.    Writ  awarded. 

Brown  &  Belford,  of  Reno,  for  relator. 
Geo.  B.  Thatcher,  Atty.  Gen.,  for  respond- 
ents. 

TALBOT,  C.  J.  In  Its  application  for  a 
writ  of  mandate,  directing  respondents,  as 
Nevada  Tax  Commission,  to  give  relator  a 
hearing  and  allow  the  tntroduction  of  evi- 
dence regarding  the  value  for  taxation  of 
relator's  lands,  granted  by  act  of  Congress 
July  2,  1864  (13  SUt  366,  c.  217),  to  aid  in 
the  construction  of  the  Central  Pacific  Rail- 
road, it  is  in  effect  alleged:  That  the  Cen- 
tral Pacific  Railway  Company  owns  and  for 
the  year  1914  has  returned  to  the  assessor  of 
Churchill  county  for  assessment  246,607.91 
acres  of  patented  lands  and  132,228.60  acres 
of  unpatented  lands,  situated  in  Churchill 
county;  that  the  assessor  assessed  the  pat- 
ented lands  at  $2.60  per  acre  and  the  unpat- 
ented lands  at  $1.25  per  acre,  producing  an 
aggregate  assessment  of  $718,808  upon  the 
lands  of  petitioner  in  that  county ;  that  there- 
after, and  on  September  28,  1914,  petitioner 
appeared  before  the  board  of  county  oonuuis- 
sioners  of  Churchill  county,  sitting  as  a  board 
of  equalization,  and  filed  two  written  appli- 
cations for  the  reduction  of  the  assessed 
valuations  as  fixed  by  the  assessor,  and  of- 
fered testimony  as  to  the  value  of  these 
lands.  On  a  large  part  and  more  tlian  100 
sections  of  the  lands  assessed  at  $2.50  per 
acre,  or  $1,600  per  section  of  640  acres,  and 
the  lands  assessed  at  $1.26  per  acre,  or 
$800  per  section,  the  company  asked  to  have 
the  assessed  valuation  reduced  to  $10  per 
section.  The  board  refused  to  consider  the 
petitions  for  the  reason  given  by  the  board 
that  section  3838  of  the  Revised  Laws  of 
Nevada  requires  tliat  the  minimum  value 
placed  on  all  lauds  for  assessment  purposes 
shall  be  $1.26  per  acre; 

On  October  13,  1914,  i)etitloner  presented 
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Its  petition  In  writing  to  the  Nevada  Tax 
Commission,  asking  for  the  reduction  of  the 
assessment  on  the  lands  In  Churchill  county, 
described  in  the  petitions  presented  to  the 
county  board  of  equalization,  to  values  of 
less 'than  $1^  per  acre.  The  commission 
refused  to  hear  the  petition  for  the  reason, 
as  entered  in  its  minutes,  that  It  appeared 
to  the  commission  that  section  3838  of  the 
Revised  Laws  requires  that  the  minimum 
value  placed  on.  all  lands  for  assessment  pur- 
poses shall  be  $1.25  per  acre. 

On  behalf  of  relator,  it  is  urged  that  sec- 
tion 3838  of  Revised  Laws,  in  so  far  as  it 
provides  that  all  lands  shall  be  assessed  at 
not  less  than  $1.25  per  acre.  Is  in  conflict 
with  section  3624  of  Revised  Laws  and  in 
conflict  with  section  8  of  the  act  of  the  last 
Legislature  creating  the  Nevada  Tax  Com- 
mission (Laws  1913,  c.  134),  and  also  uncon- 
stitutional because  it  does  not  meet  the  re- 
quirement of  uniformity  under  section  1  of 
article  10  of  the  state  Constitution,  and  also 
in  conflict  with  section  1  of  the  Fourteenth 
amendment  to  the  Constitution  of  the  United 
States  in  that  it  deprives  relator  of  property 
without  due  process  of  law,  and  denies  to  re- 
lator and  aU  other  owners  of  land  within 
the  state,  whose  value  Is  less  than  $1.25  per 
acre,  the  equal  protection  of  the  laws. 

[1]  Section  3624  of  Revised  Laws  of  Neva- 
da, as  amended  in  1893,  which  directs  that 
the  assessor  shall  determine  the  true  cash 
value  of  the  property,  la  not  regarded  as  con- 
trolling section  3838,  which  was  passed  ta 
1911,  and  which  provides  that  no  patented 
or  state  contract  land  shall  be  assessed  for 
less  than  $1.25  per  acre. 

[2]  It  is  more  Important  to  consider  the 
provisions  of  the  act  of  1913,  creating  the 
Nevada  Tax  Commission,  and  defining  Its 
powers  and  duties.  Section  5  of  this  act 
provides  that  the  commission  may  "district 
the  state  geographically  In  land  assessment 
districts  •  •  •  according  to  relative  uni- 
formity of  land  valuations,  and  establish 
minimum  acreage  valuations  for  such  class- 
es in  each  such  district:  Provided,  that  If 
in  the  opinion  of  said  commission  any  tract 
of  land,  by  reason  of  special  conditions  would 
be  Improperly  assessed  by  the  application  of 
such  classified  acreage  valuations,  such  tract 
may  be  excluded  therefrom  and  specially  ap- 
praised." 

Section  8  of  the  same  act  provides  that  all 
property  subject  to  taxation  shall  be  assess- 
ed at  its  full  cash  value,  and  defines  the  term 
"cash  value"  to  mean  the  valuation  in  money 
which  an  Investor  in  such  character  of  prop- 
erty would  be  reasonably  willing  to  pay 
therefor  in  order  to  acquire  ownership.  We 
are  not  anmlndful  that  an  earlier  special  pro- 
vision may  control  a  later  general  one.  But, 
as  between  the  two  special  provisions  relat- 


ing to  the  minimufd  flCMage  valuatioii,  we 
conclude  that  the  one  passed  by  the  last  Leg- 
islature, and  providing  that  the  commission 
may  fix  such  minimum  valuation  and  spe- 
cially appraise  lands,  controls  or  supersedes, 
so  far  as  the  duties  and  powers  of  the  com- 
mission are  concerned,  the  act  of  the  prior 
Legislature  which  fixed  the  minimum  vain- 
atlon  of  all  lands  at  $1.25  per  acre.  As  that 
was  the  minimum  price  fixed  by  the  general 
government  and  by  the  state  for  the  sale  of 
lands,  the  Legislature  of  1911  may  have  con- 
cluded that  all  patented  or  contract  land  was 
worth  at  least  that  much.  Without  modiflca- 
tlon,  the  statute  still  stands  directing  the  as- 
sessor in  the  first  instance  to  assess  all  lands 
at  not  less  than  $1.25  per  acre. 

Section  5  of  the  act  of  1913  authorizes  the 
commission,  but  not  the  assessor,  to  fix  the 
minlmvun  acreage  valuation,  which  implies 
that  the  commission  may  fix  it  lower  than 
$1.25  per  acre.  It  follows  that  any  owner, 
feeling  aggrieved  and  that  the  minimum  of 
$1.25  is  too  high,  should  be  allowed  to  appear 
before  the  coimmission  and  prove  that  the 
cash  valuation  on  his  land  is  less  than  $1.25 
per  acre,  and.  If  the  commission  finds  that 
the  land  is  worth  less  than  such  minimum,  a 
deduction  in  the  valuation  should  be  made 
accordingly. 

[S]  The  two  acts  of  the  Legislature  staonld 
be  construed  together,  so  as  to  give  effect  to 
the  language  of  both,  as  far  as  consistent, 
and,  where  a  confilct  is  apparent,  the  later 
statute  will  control.  State  v.  La  Grave,  23 
Nev.  3T3,  48  Pac.  193,  674 ;  Hettel  v.  Dlstrtct 
Court,  30  Nev.  382,  96  Pac.  1062,  133  Am.  St. 
Rep.  731 ;  State  v.  Martin,  31  Nev.  49.'?,  ia3 
Pac.  840 ;  Ex  parte  Prosole,  32  Nev.  378,  108 
Pac.  630;  State  v.  Glenn,  18  Nev.  34,  1  Pac. 
186. 

The  act  of  1911  may  stand,  so  far  a.1  it 
applies  to  county  assessors  making  the  orig- 
inal assessment  at  a  minimum  of  $1.25  por 
acre,  because  there  is  nothing  In  the  later 
act  varying  it  In  this  regard ;  bnt  as  the  Ne- 
vada Tax  Commission,  a  final  board  of  equal- 
ization, is  authorized  by  the  act  of  1913  to  es-- 
tabllsli  minimum  acreage  valuations  and  spe- 
cially appraise  lands,  It  Is  the  duty  of  the 
commission  to  fix  the  proper  minimum  valu- 
ation at  the  full  cash  value,  although  this 
may  be  less  than  $1.25  per  acre. 

[4]  Following  precedent,  the  constitution- 
al questions  involved  are  not  determined  be- 
cause not  necessary  for  an  adjudication  of 
petitioner's  right  to  the  writ 

By  reason  of  these  views,  the  court  has  di- 
rected the  commission  to  hear  the  proofs  of 
petitioner  regarding  the  valuations  of  the 
lands  and  to  fix  the  valuations  in  accordance 
with  the  proofs. 

NORCROSS  and  MeCARRON,  JJ.,  concur. 
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TAN  ▼.  MANHATTAN  BIG   FOUE  MIN- 
ING CO.     (No.  2096.) 

Supreme  Court  of  Nevada.    Dec.  30,  1914.) 

Words  and  Phbasks— "Pushes" — "JiooxR 
Joss." 

In  mining  parlance  a  "pusher"  or  "jigger 
w"  is  one  engaged  for  the  purpose  of  encour- 
tog  or  hastening  the  men. 
Masteb  and  Sebtant  (|  118*)— Satictt  Ap- 

'LIANCES  —  CaQKS  in  MINES  —  StaTUTOBT 
?BOVISIONS. 

Rev.  Laws,  {  6799,  making  it  unlawful  to 
ik  or  work  through  any  vertical  mining  shaft 
a  greater  depth  than  850  feet  unless  the  shaft 
provided  with  an  iron-bonneted  safety  cage  to 

used  in  lowering  and  hoisting  employes,  was 
t  complied  with  by  having  such  a  cage  some- 
lere  about  the  workings  of  a  mine  without 
ing  it,  though  the  employes  did  not  demand 

use. 

Ed.  Note. — For  other  cases,  see  Master  and 
rvant.  Cent.  Dig.  §§  177,  202,  209;  Dec,  Dig. 

Masteb  and  Sebvani  (j  118*)— SArarr  Ap- 
pliances —  Cages    in    Mines  —  Statuioby 

PbO  VISIONS. 

A  bucket  and  crosshead  used  in  a  mine  for 
nrering  and  raising  employes  did  not  comply 
th  Rev.  Laws,  {  6799,  requiring  an  iron-bon- 
ted  safety  cage  where  a  shaft  is  deeper  than 
0  feet,  in  view  of  section  4222,  which  provides 
at  the  cages  in  shafts  over  350  feet  in  depth 
all  be  provided  with  sheet  iron  or  steel  casing 
t  less  than  one-eighth  inch  thick,  or  with  a 
tting  composed  of  wire  not  less  than  one- 
;hth  in  diameter,  and  with  doors  of  the  game 
iterial,  provided  that  when  the  cage  is  used 
r  sinking  only  it  need  not  be  equipped  with  the 
quired  doors,  as  this  completely  describes  what 
termed  in  section  6799  an  "iron-bonneted 
fety  cage." 

[Ed.  Note. — For  other  cases,  see  Master  and 
srvant.  Cent.  Dig.  {{  177,  202,  209 ;   Dec  Dig. 

Masteb  and  Sebvant  (|  105*)— Safiwy  Ap- 
pliances —  Cages   in    Mines  —  Statittobt 

PBO  VISIONS. 

That_  it  was  customary  to  work  through 
id  sink  in  vertical  mining  shafts  by  means  of 
crosshead  and  bucket  for  raising  and  lower- 
g  employes  did  not  justify  a  violation  of  Rev. 
»ws,  I  6799,  requiring  the  use  of  an  iron- 
inneted  safety  cage ;  it  not  appearing  that  the 
iparatus  used  was  generally  and  customarily 
garded  as  better  or  safer  than  that  provided 
'  the  statute. 

[Ed.  Note. — For  other  cases,  see  Master  and 
>rvant.  Cent.  Dig.  f§  185-191;  Dec.  Dig.  { 
15.*] 

Masteb  and  Servant  (j  270*)— Actions 
FOR  Injuries— Evidence. 

In  an  action  for  injuries  to  an  employ^  in 
mine  caused  by  the  failure  to  provide  an  iron- 
mneted  safety  cage  as  required  by  Rev.  Laws, 
6799,  evidence  that  the  employer  was  unaware 
'  the  existence  of  such  statute  was  not  admis- 
ble. 

[Ed.  Note.— For  other  cases,  see  Master  and 
ervant.  Cent.  Dig.  §|  91^-927,  932;  Dec.  Dig. 
270.*) 

Masteb  and  Sebvant  (§  204*)— -Liabujtt 
I'OB  Injuries— Assumption  of  Risk. 

An  employ^  in  a  mine  did  not  assume  the 
sk  of  injury  from  an  employer's  failure  to  pro- 
de  an  iron-bonneted  safety  cage  for  lowering 
ad  raising  employes  as  required  by  statute, 
lough  the  same  equipment  was  used  for  that 


purpose  when  he  applied  for  and  accepted  em- 
ployment as  at  the  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  544-546;  Dec.  Dig.  { 
204.*] 

7.  Masteb  and  Sebvant  (§  129*)— Liabiutt 
FOB  Injuries— Proximate  Cause. 

An  employer's  noncompliance  with  Rev. 
Laws,  i  6799,  requiring  the  use  of  iron-bonneted 
safety  cages  in  mining  shafts  more  than  350  feet 
deep,  did  not  entitle  an  injured  employ^  to  dam- 
ages, unless  such  noncompliance  was  the  proxi- 
mate cause  of  his  injuries,  and  unless  a  compli- 
ance therewith  would  have  avoided  the  accident 
and  prevented  the  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  257-263;  Dec.  Dig.  { 
12».*] 

8.  Masteb  and  Sebvant  (§§  204,  228*)— Lia- 
bility fob  Injuries— Assumption  of  Risk 
— Contributobt  Neoliqence. 

If  a  mining  company's  failure  to  provide 
an  iron-bonneted  safety  cage  for  raising  and  low- 
ering employes  as  required  by  statute  was  found 
bj  the  jury  to  be  the  proximate  cause  of  inju- 
ries to  an  employs  thrown  from  the  hoist  in 
use,  assumption  of  risk  and  contributory  negli- 
gence were  out  of  the  case,  except  that  contrlb- 
'utory  negligence  might  be  considered  in  mitiga- 
tion of  damages. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  544-546,  670,  671 ;  Dec. 
Dig.  f§  204,  228.*] 

9.  Appeal  and  Error  (S  1001*)— Review- 
Questions  of  Fact. 

The  jury's  finding  as  to  the  cause  of  inju- 
ries to  an  employe  in  a  mine,  thrown  from  the 
bucket  in  which  he  was  riding,  when  supported 
by  substantial  evidence,  will  not  be  disturbed. 
[B3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3922,  3028-3934 ;  Dec.  Dig. 
{  1001.*] 

10.  Masteb  and  Servant  ({  129*)— Liability 
fob  Injubies— Proximate  Cause. 

The  failure  of  a  mining  company  to  provide 
an  iron-bonneted  safety  cage  for  raising  and 
lowering  employes  as  required  by  Rev.  Laws, 
i  6799,  was  the  proximate  cause  of  injuries  to 
an  employ^  thrown  from  the  bucket  on  which 
he  was  riding,  though  the  swinging  of  the  bucket 
against  the  sides  of  the  shaft  or  its  entanglement 
with  a  bell  cord  were  intervening  agencies,  as 
the  culminating  catastrophe  would  not  have  hap- 
pened in  the  absence  of  either  the  omission  of 
the  safety  appliance  or  the  intervening  agen- 
cies, and  hence  they  operated  concurrently. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  257-263;  Dec.  Dig.  § 
129.*] 

11.  Appeal  and  Errob  (i  1004*)<— Review- 
Amount  of  Damages. 

Where  there  was  a  substantial  conflict  as 
to  the  nature  and  duration  of  the  injuries  sued 
for,  and  the  amount  of  the  verdict  was  reason- 
ably supported  by  the  evidence,  the  injured  per- 
son testified  as  a  witness,  the  jury  bad  ample 
opportunity  to  observe  his  manner,  conduct,  and 
condition,  and  he  was  subjected  to  a  long  and 
careful  cross-examination,  the  verdict  will  not 
be  disturbed  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3944-3947;    Dec.  Dig.  | 

Appeal  from  District  Court,  Nye  County. 

Action  by  John  Ryan  against  the  Manhat- 
tan Big  Four  Mining  Company.  From  a 
judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 
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[1]  John  Ryan,  the  respondent  in  this  case, 
a  miner  of  some  8  or  10  years'  experience, 
entered  the  employ  of  the  appellant  corpora- 
tion as  a  miner  in  their  property  at  Manhat- 
tan, Nye  county,  Nev.,  on  or  about  the  1st 
day  of  June,  1912.  The  nature  of  his  em- 
ployment was  that  of  sinking  a  vertical  shaft, 
and  in  that  line  of  work  be  was  a  coworker 
with  one  James  Cushlng  and  one  John  Pace. 
Gushing  was  acting  in  the  capacity  of  "push- 
er" or  "Jigger  boss,"  a  term  used  in  mining 
parlance  to  designate  one  wbo  is  engaged  for 
the  purpose  of  encouraging,  or  hastening,  the 
men.  The  shaft  In  which  the  respondent,  Ry- 
an, was  employed  had  attained  a  depth  of 
approximately  500  feet  on  the  13th  day  of 
June,  1912,  the  day  on  which  respondent  was 
injured.  During  all  of  the  time  tliat  respond- 
ent was  engaged  In  the  employ  of  the  appel- 
lant company  the  means  of  lowering  *  and 
raising  the  employes,  of  whom  respondent 
was  one,  from  the  surface  to  the  bottom  of 
the  shaft,  was  a  bucket  and  crosshead  at 
the  end  of  a  cable,  lowered  and  raised  by 
means  of  a  gasoline  hoist  For  the  purpose 
of  signaling  the  hoisting  engineer  on  the  sur- 
face, a  bell  cord  extended  from  the  surface, 
or  gallows  frame  on  the  surface,  to  the  bot- 
tom of  the  shaft  This  bell  cord  was  a  three- 
quarter  or  seven-eighth  inch  rope. 

On  the  13th  day  of  June  the  resp<»ident 
and  Ills  coworkers  went  on  shift  at  the  usual 
hour,  and,  pursuant  to  their  duties,  drilled 
and  charged  a  round  of  holes,  seven  in  num- 
ber. For  the  purpose  of  setting  ofC  the  shots, 
hot  irons  were  lowered  from  the  blacksmith 
shop  to  "spit"  the  fuse.  In  order  to  get 
access  to  the  14  lines  of  fuse  running  to  the 
respective  holes,  a  signal  was  given,  and  the 
bucket,  which  bad  rested  on  the  floor  of  the 
shaft,  was  raised  a  little  off  the  floor  and 
held  there  by  the  engineer,  awaiting  further 
signal.  After  the  fuses  were  "spit"  the  re- 
spondent, Ryan,  and  bis  coworkers,  Pace  and 
Cushlng,  mounted  the  rim  of  the  bucket  in 
their  customary  way,  and  one  of  them,  Cusb- 
ing,  gave  the  signal  to  hoist  After  they  bad 
ascended  a  distance  of  from  15  to  20  feet, 
Ryan  and  Pace  were  thrown  from  the  bucket 
Pace  prevented  himself  from  falling  to  the 
bottom  of  the  shaft  by  grabbing  the  timbers 
on  the  sides  of  the  shaft  Respondent,  Ryan, 
however,  was  thrown  to  the  bottom  of  the 
shaft,  where  14  lines  of  Ignited  fuse,  con- 
necting with  the  seven  charged  holes,  were 
burning.  He  succeeded,  however,  in  climb- 
ing to  the  second  set  of  timbers,  and  there 
protected  himself  from  the  explosion  which 
followed.  As  a  result  of  the  fall,  the  respond- 
ent was  more  or  less  severely  injured,  re- 
ceiving, among  other  things,  a  broken  collar 
bone.  After  the  explosion  the  bucket  was 
again  lowered  by  Cushlng,  wbo  had  ascended 
to  the  400-foot  level,  and  Ryan  and  Pace 
were  picked  up  and  taken  to  the  surface. 
The  respondent,  Ryan,  received  medical  and 
surgical  treatment  for  the  Injuries  sustained. 
The  testimony  of  plakitiff  himself  is  to  (he 


effect  that  61nce  sustaining  the  injuries  he  has 
been  unable  to  perform  his  usual  line  of  avo- 
cation, and  has  been  unable  to  perform  work 
incidental  to  his  usual  avocation,  by  reason 
of  the  ill  health  caused  directly  and  indirect- 
ly by  the  injuries  sustained  in  falling  to  the 
bottom  of  appellant's  shaft 

The  trial  of  this  case  before  a  jury  in  the 
court  below  resulted  in  a  verdict  and  Judg- 
ment for  the  sum  of  $2,500  in  favor  of  the 
respondent.  From  the  Judgment,  and  from 
the  order  denying  a  motion  for  a  new  trial, 
appeal  is  taken. 

H.  R.  Cooke,  of  Tonopali,  for  appellant 
P.  M.  Bowler,  of  Tonopah,  for  respondent 

McCARRAN,  J.  (after  stating  the  facts  as 
above).  [2]  The  evidence  presented  by  the 
record  in  this  case  as  to  the  manner  in  which 
the  accident  was  caused  out  of  which  re- 
spondent sustained  his  Injuries  is  conflicting. 
It  was  the  contention  of  respondent  in  the 
court  t>eIow,  and  the  case  was  tried  solely 
upon  the  theory,  that  the  accident  which  re- 
sulted in  the  injury  of  respondent  was 
brought  about  by  reason  of  the  unstapled 
bell  cord,  swinging  in  the  sliaft,  coming  in 
contact  with  and  in  some  manner  becoming 
entangled  with  the  men,  Pace  and  Ryan, 
while  they  were  ascending  on  the  rim  of  the 
bucket,  the  contention  being  that  entangle- 
ment with  the  bell  cord  caused  Pace  and 
Ryan  to  be  thrown  from  the  rim  of  the 
bucket,  the  position  and  theory  of  the  re- 
spondent being  that  the  accident  was  brought 
about  by  the  willful  negligence  of  the  appel- 
lant company  in  failing  to  comply  with  the 
provisions  of  section  6799,  Revised  Laws  of 
Nevada,  which  is  as  follows: 

"It  shall  be  unlawful  for  any  person  or  per- 
sons, company  or  companies,  corporatiun  or  cor- 
porations, to  sink  or  work  tbroagh  any  vertical 
shaft,  at  a  greater  depth  than  three  hundred  and 
fifty  feet  unless  the  said  shaft  shall  be  provided 
with  an  Iron-bonneted  safety  cage,  to  be  used 
in  the  lowering  and  hoisting  of  the  empluy^s 
of  such  person  or  persons,  company  or  compa- 
nies, corporation  or  corporations.  The  safety 
apparatus  shall  be  securely  fastened  to  the  cage 
and  shall  be  of  sufficient  stren>!th  to  hold  the 
cage  loaded  at  any  depth  to  which  the  shaft 
may  he  sunk.  In  any  shaft  less  than  three  hun- 
dred and  fifty  feet  deep  where  no  safety  cage 
is  used  and  where  crosshead  or  crossheads  are 
used,  platforms  for  employ^  to  ride  upon  in 
lowering  and  hoisting  said  employes  shall  be 
placed  above  said  crosshead  or  crossheads.  Any 
person  or  persons,  company  or  companies,  cor- 
poration or  corporations  or  the  managing  agent 
of  any  person  or  persons,  company  or  compa- 
nies, corporation  or  corporations,  violating  the 
provisions  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  in  the  sum  of  fire  hundred  dol- 
lars, or  imprisoned  in  the  county  jail  for  a  term 
of  six  months,  or  by  both  such  fine  tuid  impris- 
onment" 

The  evidence  in  this  case  discloses  that  an 
iron-bonneted  safety  cage  was  sotnewhere 
about  the  workings  of  the  mine,  but  not  in 
use  at  any  time  during  tlie  period  In  which 
the  respondent,  Ryan,  was  an  employs  of  Vbe 
appellant  company.    It  is  the  contention  ot 
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appellant  fbat.  Inasmuch  as  tbls  safety  cage 
was  on  the  premises,  although  not  used  for 
the  purpose  of  lowering  and  hoisting  the  em- 
ployte  while  so  engaged  in  sinking  the  shaft, 
the  appellant  company  had  sufficiently  com- 
piled with  the  law,  nevertheless. 

It  Is  unnecessary  for  us  to  comment  on  the 
absence  of  evidence  in  the  record  as  to  the 
condition  of  this  safety  cage,  which  appears 
to  have  been  on  the  premises.  It  may  or  it 
may  not  have  been  in  working  order;  there 
Is  nothing  in  the  record  that  would  explain 
its  condition  in  Oils  respect.  But,  aside  from 
this  phase  of  the  question,  which  plays  no 
part  in  the  case,  It  ia  our  Judgment  that  the 
contention  of  appellant  with  reference  to 
this  phase  .is  untenable. 
.  A  statute  is  not  susceptible  of  interpreta- 
tion such  as  that  which  appellant  would  seek 
to  put  upon  it  Clearly,  by  the  terms  of  the 
statute  it  is  made  unlawful  to  sink  or  work 
through  any  vertical  shaft  at  a  greater  depth 
than  350  feet,  unless  In  the  lowering  and 
hoisting  of  employes,  in  conducting  such  work 
or  such  sinking,  the  shaft  be  provided  with 
an  iron-bonneted  safety  cage. 

[3]  It  is  unnecessary  for  us  to  dwell  upon 
the  fact  that  a  bucket  and  crosshead  such  as 
that  which  was  used  in  the  vertical  shaft  of 
appellant  on  the  date  on  which  respondent 
was  injured  is  not  such  an  appliance  as  that 
which  is  contemplated  by  section  6790. 

Section  4222,  Revised  Laws — ^being  section 
25  of  an  act  entitled  "An  act  creating  the  of- 
fice of  inspector  of  mines ;  fixing  bis  duties 
and  powers,"  etc. — is  as  follows: 

"The  cage  or  cages  in  all  shafts  over  860  feet 
in  depth  shall  be  provided  with  sheet  iron  or 
steel  casing,  not  less  than  '/a  inch  thick,  or  with 
a  netting  composed  of  wire  not  less  than  i/g 
inch  in  diameter  and  with  doors  made  of  the 
same  material  as  the  side  casing,  either  hung 
on  hinges  or  working  in  slides.  These  doors 
shall  extend  at  least  four  feet  above  the  bot- 
tom of  the  cage  and  must  be  closed  when  lower- 
ing or  hoisting  men,  except  timbermen  riding  on 
the  cage  to  attend  to  timbers  that  are  being  low- 
ered or  hoisted ;  provided,  that  when  such  cage 
is  used  for  sinking  only,  it  need  not  be  equipped 
with  each  doors  as  are  hereinbefore  provided 
for.  Every  cage  must  have  overhead  bars  of 
such  arrangement  as  to  give  every  man  on  the 
cage  an  easy  and  secure  handhold. 

Reviewing  this  provision  in  conjunction 
with  section  6799,  a  complete  description  of 
that  which  is  in  the  latter  section  termed 
"an  iron-bonneted  safety  cage"  is  given ;  and 
In  section  4222  special  provision  is  made  for 
the  unusual  necessities  attendant  upon  the 
sinking  of  shafts  such  as  that  which  was 
being  accomplished  on  the  property  of  ap- 
pellant company  when  this  accident  occurred. 
In  other  words,  the  statute  provides  that, 
when  such  cage  is  used  for  sinking  only,  it 
need  not  be  equipped  with  such  doors  as 
are  otherwise  required.  This  special  provi- 
sion was  undoubtedly  enacted  by  the  Legis- 
lature with  a  view  to  meeting  the  conditions 
which  are  ever  attendant  where  the  work  of 
■inking  is  bdng  carried  on.   The  mere  having 


upon  the  premises  such  an  apparatus  as  that 
wliich  is  contemplated  by  section  6799  does 
not  meet  the  requirements  of  the  law,  where 
the  master.  In  hoisting  or  lowering  employes 
working  through  a  vertical  shaft,  makes  no 
use  of  the  appliance ;  and  the  mere  fact  that 
the  employes  failed  to  demand  ^uch  an  appli- 
ance to  be  used  In  lowering  or  hoisting  them 
through  the  shaft  where  it  had  attained  a 
depth  greater  than  350  feet  does  not  relieve 
the  master  of  the  force  and  effect  of  the 
statute.  Peabody  Alwert  Coal  Co.  v.  Tandell, 
179  Ind.  222,  100  N.  E.  758.  Tbls  statute  is 
not  only  a  penal  statute  In  Its  .nature,  but 
it  Is  a  remedial  statute,  intended  not  primari- 
ly to  subject  the  violator  to  fine  or  imprison- 
ment, but  rather  intended  to  safeguard  life 
and  limb  of  those  who,  in  the  pursuit  of  their 
vocation,  are  called  upon  to  go  into  places 
where  danger  is  attendant  at  every  moment; 
and  science  and  practical  experience  have 
brought  about  this  legislation,  providing  the 
designated  appliance  as  a  practical  fulfill- 
ment of  the  common-law  rule  that  requires 
the  master  to  furnish  reasonably  safe  appli- 
ance and  a  reasonably  safe  place  with  which 
and  in  which  for  the  servant  to  work.  The 
equipment  prescribed  being,  in  the  Judgment 
of  the  legislative  body,  the  best  means  for 
affording  reasonable  safety  to  the  employed, 
that  equipment  or  its  equivalent  in  safety 
efficiency  is  made  obligatory  on  the  employer. 
Miles  V.  Central  Coal  &  Coke  Co.,  172  Mo. 
App.  229,  157  S.  W.  867;  Caspar  v.  Lewln, 
82  Kan.  604,  109  Pac.  657,  49  L.  R,  A.  (N.  8.) 
526.  This  statute  was  not  enacted  with  Its 
primal  object  that  of  punishment  for  Its  vio- 
lation, but  the  penalty  imposed  for  the  viola- 
tion was  rather  prescribed  as  a  reminder  that 
the  law  is  a  police  regulation,  enacted  for 
the  purpose  of  minimizing  casualties  which 
entail  suffering,  privation,  and  death  on  those 
who  may  be  the  unfortunate  victims. 

In  order  that  the  employer  might  know  and 
realize  the  imperative  character  of  the  act, 
'criminal  procedure  was  by  the  Legislature 
made  a  method  by  which  compliance  with 
the  statutory  provision  should  be  enforced. 
The  primal  object  and  purpose  of  the  statute, 
as  we  have  already  said,  was  the  safety  of 
those  whose  avocation  took  them  Into  such 
places  of  employment;  it  was  to  prevent  the 
unnecessary  sacrifice  of  human  life,  and  the 
unnecessary  infiiction  of  human  suffering  up- 
on those  who  became  the  victims  of  accidents 
such  as  the  one  detailed  in  this  record.  This 
being  the  object  of  the  law,  this  being  the 
relief  sought  to  be  afforded  by  the  legisla- 
tion, the  contention  that  the  apparatus  con- 
templated by  the  law  was  on  the  premises, 
and  could  have  been  demanded  by  the  em- 
ployes, in  our  Judgment,  falls  far  short  of  a 
compliance  with  the  spirit  or  the  letter  of 
the  legislation.  MUea  t.  Central  Coal  & 
Coke  Co.,  supra. 

As  was  said  in  the  case  of  Che^  y.  Rail- 
way Co.,  89  Kan.  269,  181  Paa  628: 
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"Whenever  the  law  requires  the  employer  him- 
self to  take  a  precautionary  measure  for  the 
safety  of  his  employ^,  it  is  not  enough  that  he 
make  provision  for  the  performance  of  the  act. 
The  precautionary  act  itself  must  be  performed." 

[4]  Appellant  In  this  case  sought,  in  the 
court  below,  to  Justify  the  use  of  the  cross- 
bead  and  bucket  by  proving  that  It  was  cus- 
tomary to  work  through  and  sink  In  vertical 
shafts  by  such  apparatus;  but  we  deem  it 
suflBcient  to  say,  In  this  respect,  that  custom, 
however  prevalent,  would  not  justify  an  em- 
ployer In  an  act  which  disregards  the  spe- 
cific provision  of  a  statute.  If  the  means 
adopted  by  the  master  for  caring  for  and  pro- 
tecting the  servant  in  the  performance  of  his 
duty  are  generally  and  customarily  regarded 
as  being  better  or  more  liable  to  insure  safety 
than  that  which  is  provided  by  the  statute, 
then  a  different  rule  might  prevail ;  but  sucti 
cannot,  we  apprehend,  be  contended  for  by 
appellant  In  this  case.  Cheek  v.  Railway 
Co.,  supra ;  Miles  v.  Central  Coal  &  Coke  Co., 
supra. 

[{]  Appellant  sought  to  prove.  In  the  court 
below,  that  they  were  unaware  of  the  ex- 
istence of  the  statute  requiring  iron-bonneted 
safety  cages  to  be  used  in  vertical  shafts  of 
a  greater  depth  than  350  feet;  but,  In  our 
judgment,  no  error  could  be  assigned  to  the 
trial  court  If  It  refused  to  admit  such  evi- 
dence. Odin  Coal  Co.  v.  Denman,  185  111. 
413,  67  N.  E.  192,  76  Am.  St  Rep.  45.  It  has 
been  held  that  an  Inadvertent  failure  to  com- 
ply, with  the  provisions  of  a  statute  similar 
to  this  is  no  less  a  defense  than  Is  an  inten- 
tional evasion  thereof.  Island  Coal  Co.  v. 
Swaggerty,  159  Ind.  664,  62  N.  E.  1103; 
Princeton  Coal  Mining  Co.  v.  Lawrence,  176 
Ind.  469,  95  N.  E.  423 ;  Diamond  Block  Coal 
Co.  V.  Cuthbertson,  166  Ind.  290,  76  N.  E. 
1060;  Peabody  Alwert  Coal  Co.  r.  Tandell, 
supra.  It  has  been  held,  as  a  general  propo- 
sition, that  whenever  an  act  Is  enjoined  or 
prohibited  by  law,  and  the  violation  of  the 
statute  Is  made  a  misdemeanor,  any  Injury 
to  the  person  of  another,  caused  by  such  vio- 
lation, is  the  subject  of  an  action,  and  that 
the  violation  of  the  law  Is  the  basis  of  the 
right  to  recover  and  constitutes  negligence 
per  se.  Messenger  v.  Pate  et  al.,  42  Iowa, 
143. 

In  the  case  of  McRlckard  ▼.  Flint  et  al., 
114  N.  Y.  222,  21  N.  E.  153,  the  Court  of  Ap- 
peals of  New  Yoib  bad  under  consideration 
a  case  growing  out  of  the  violation  of  a  stat- 
ute of  the  state  of  New  York  which  provided 
that: 

"In  any  store  or  building  In  the  city  of  New 
York  in  which  there  shall  exist  or  be  placed 
uny  hoistway,  elevator,  or  wellliole,  the  open- 
ings thereof,  through  and  upon  enoh  Boor  of  said 
building,  shall  be  provided  with  and  protected 
by  a  substantial  railinir,  and  such  good  and  auf- 
licient  trapdoors  with  which  to  close  the  same 
as  may  be  directed  and  approved  by  the  super- 
intendent of  buildings,  and  such  trapdoor  snail 
be  kept  closed  at  all  times  except  when  in  actu- 
al use  by  the  occupant  or  occupants  of  the  build- 
ing having  the  use  and  control  of  the  same," 


The  trial  court  In  that  case  Instructed,  In 
substance,  that  any  one  constructing  or  using 
an  elevator  upon  bis  premises  Is  considered 
as  doing  so  with  knowledge  of  the  law  In 
that  respect,  and.  If  such  person  falls  to  com- 
ply with  the  requirements  of  the  statute,  he 
Is  prima  fade  guilty  of  negligence.  The 
Court  of  Appeals  held  that,  as  an  abstract 
proposition,  there  was  no  error  In  the  charge, 
as  It  had  reference  to  the  failure  to  perform 
a  statutory  duty.  Holding  to  the  same  gen- 
eral effect  Is  the  case  of  Slven  v.  Temlskam- 
Ing  Mining  Co.,  25  Ont  Law  Uep.  524. 

[(]  It  Is  the  contention  of  appellant  that. 
Inasmuch  as  the  equipment  used  for  lower- 
ing and  raising  employes  from  the  bottom  of 
the  shaft  was  the  same  when  he  applied  for 
employment  and  accepted  such  employment 
as  It  was  on  the  13th  day  of  June,  the  date 
of  the  accident,  that  therefore  be  assumed 
the  risk  attendant  upon  the  use  of  such  equip- 
ment This  position,  In  our  judgment,  can- 
not be  maintained;  and  In  this  respect  we 
quote  approvingly  from  the  case  of  Carter- 
vllle  Coal  Co.  v.  Abbott,  181  111.  495,  56  N.  B. 

131: 

» 

"Where  an  owner,  operator,  or  manager  so 
constructs  or  equips  his  mine  that  he  linowingiy 
operates  it  without  conforming  to  the  provisions 
of  this  act,  he  willfully  disregards  its  provisions, 
and  willfuUy  disregards  the  safety  of  miners 
employed  therein.  Where  such  owner,  operator, 
or  manager  willfully  disregards  a  duty  enjoined 
on  him  by  legislation  of  tliis  character,  and 
places  in  danger  the  life  and  limbs  of  those  em- 
ployed therein,  be  cannot  say  that,  because  one- 
enters  a  mine  as  a  miner  with  knowledge  that 
the  owner  has  failed  to  comply  with  bis  dutj',  he 
i;  guilty  of  contributory  negligence.  Neither  can 
it  be  said  that  by  using  the  means  provided  by 
the  owner,  operator,  or  manager  for  entering  the- 
shaft  the  miner  is  guilty  of  contributory  negli- 
gence. Mere  contributory  negligence  on  the  part 
of  a  miner  will  not  defeat  a  right  of  recovery 
where  be  is  injured  by  the  willful  disregard  of' 
the  statute,  either  by  an  act  of  omission  or  com- 
mission, on  the  part  of  the  owner,  operator,  or 
manager.  To  hold  that  the  same  principle  as 
to  contributory  negligence  should  be  applied  in 
case  of  one  who  is  injured  in  a  mine  because- 
the  owner,  operator,  or  manager  totally  disre- 
garded the  statute,  as  in  other  cases  of  negli- 
gence, is  to  totally  disregard  the  provisions  of 
the  Constitution,  which  are  mandatory  in  re- 
quiring the  enactment  of  this  character  of  legis- 
lation, and  would  destroy  the  effect  of  the  stat- 
ute, and  in  no  manner  regard  the  duty  of  pro- 
tecting the  life  and  safety  of  miners." 

In  applying  and  construing  statutes  sucb- 
as  this,  courts  cannot  and  should  not  close 
their  eyes  to  the  primary  calculated  object 
and  purpose  of  the  act  Itself,  namely,  mini- 
mizing, so  far  as  legislation  can  minimize, 
the  opportunity  for  injury  to  those  required  to 
perform  service  where  latent  danger  Is  ever 
present  The  statute  under  consideration  In 
the  CartervIUe-Abbott  Case,  supra,  was  ona- 
growlng  out  of  a  specific  constitutional  provi- 
sion of  the  state  of  Illinois.  While  our  Con- 
stitution contains  no  such  provision,  the  stat- 
ute In  question  here  Is  a  wholesome  police- 
regulation,  enacted  for  a  bnmane  object;  and. 
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the  reasoning. set  tortb  In  tbe  Carterrille- Ab- 
bott Case,  supra.  Is  none  the  lass  applicable. 

The  Supreme  Court  of  Illinois,  In  consider- 
ing this  question  under  a  somewhat  similar 
condition,  said: 

"  "The  rule  that  the  servant  assumes  the  ordi- 
nary risks  incident  to  the  business  presupposes 
that  the  master  has  performed  the  duties  of  cau- 
tion, care,  and  vigilance  which  the  law  casts 
upon  him.  It  is  these  risks  alone,  which  cannot 
be  obviated  by  the  adoption  of  reasonable  meas- 
ures of  precaution  by  the  master,  that  the  serv- 
ant assumes.'  *■  •  •  The  law  is  that  the  serv- 
ant does  not  assume  risks  that  are  unreasonable 
or  extraordinary,  •  •  •  nor  risks  of  the  mas- 
ter's own  negliKence."  City  v.  Kostka,  190  111. 
135,  60  N.  E.  72 ;  Great  Western  Coal  &  Coke 
Co.  V.  Coffman  (Okl.)  143  Pac  30 ;  Great  West- 
em  Coal  &  Coke  Co.  t.  Cunningham  (OkL)  143 
Pac.  26. 

The  Supreme  Court  of  Illinois,  In  a  num- 
ber of  cases,  has  held  consistently  that  any 
conscious  omission  or  failure  of  an  employer 
to  comply  with  a  statute  which  requires  of 
him  that  he  furnish  certain  reasonable  ap- 
pliances for  the  protection  of  life  and  limb 
of  the  employed  renders  him  liable  for  en- 
suing injuries.  Donk  Bros.  Coal  ft  Coke  Co. 
▼.  Peton,  192  lU.  41,  61  N.  B.  330;  Carter- 
vllle  Coal  Co.  ▼.  Abbott,  supra;  Odin  Coal 
Co.  T.  Denman,  supra;  Donk  Bros.  Coal  Co. 
V.  StrofT,  200  IlL  483,  66  N.  B.  29. 

[7]  In  determining  whether  or  not  the 
plafaitlff,  respondent  herein,  was  entitled  to 
damages  for  the  injuries  sustained,  the  fail- 
ure on  the  part  of  the  defendant  company  to 
provide  the  safety  appliances  prescribed  by 
statnte,  while  a  vital  question  to  be  deter- 
mined by  the  jury,  was  not  the  principal 
question.  The  principal  fact  to  be  deter- 
mined was  as  to  whether  or  not  the  noncom- 
pliance with  the  statute  on  the  part  of  an 
employer  and  its  failure  to  afford  that  pro- 
tection which  the  statute  intended  to  be  af- 
forded to  the  employed  was  responsible  for 
the  accident  in  which  the  employed  was  In- 
jured. In  other  words,  the  mere  noncom- 
pliance with  the  statute  on  the  part  of  the 
appellant  company  would  not  entitle  the  re- 
spondent to  damages  for  injuries  sustained, 
unless  the  noncompliance  with  the  statute 
furnished  the  proximate  cause  of  the  acci- 
dent, and  unless  a  compliance  with  the  stat- 
ute would  have  avoided  the  accident  and 
saved  the  respondent  from  the  Injuries. 

[8]  This  was  a  question  of  fact  to  be  de- 
termined from  all  of  the  evidence  presented  at 
the  trial  of  the  case.  It  was  one  for  the 
Jury  to  determine.  If  the  jury  found,  as 
they  undoubtedly  did  find  in  this  case,  that, 
but  for  the  failure  on  the  part  of  the  em- 
ployer to  provide  the  safety  appliance  which 
the  statute  prescribed  should  be  provided  and 
used,  the  respondent  would  not  have  been 
thrown  to  the'  bottom  of  the  shaft  and  there- 
by injured — if  the  jury  found  this  as  a  fact 
— then  the  elements  of  assumed  risk  and 
contributory  negligence  were  out  of  the  case 
(Odin  Coal  Co.  v.  Denman,  supra),  excepting, 
however,   that  the  defense  of  contributory 


negligence  might  be  considered  by  the  jury 
under  proper  instructions,  for  the  purpose 
of  mitigating  damages  (Cameron  v.  Padflc 
G.  &  Q.  Co.  [Or.]  144  Pac.  446;  Love  v. 
Chambers  Lumber  Co.,  64  Or.  129,  129  Pac. 
492). 

It  Is  the  contention  of  respondent  that  the 
bell  cord  from  the  collar  to  the  floor  of  the 
shaft  was  not  properly  stapled,  and  hung 
loose  and  unfastened  from  the  400-foot  level 
to  the  point  where  respondent  was  working, 
and  that,  in  ascending  the  shaft  after  having 
"spit"  the  fuse,  respondent  and  his  cowork- 
ers became  entangled  with  the  bell  cord, 
and  due  to  this  Pace,  the  coworker  of  re- 
spondent, was  thrown  oft  the  bucket,  and  in 
being  thrown  off  he  so  engaged  respondent 
as  to  drag  respondent  with  him,  the  latter 
falling  to  the  bottom  of  the  shaft  and  sus- 
taining the  injuries  mentioned. 

The  record  discloses  a  very  sharp  conflict 
in  the  evidence  as  to  what  did  really  happen 
as  respondent  and  his  coworkers  ascended 
the  shaft,  standing,  as  they  were,  on  the  rim 
of  the  bucket  Appellants  contend,  and 
there  is  some  evidence  In  the  record  which 
bears  out  their  contention,  that  in  mounting 
the  bucket  the  men  caused  it  to  swing  from 
side  to  side  in  the  shaft,  and,  after  having 
signaled  the  engineer  to  hoist,  the  bucket 
struck  the  timbers  on  the  sides  of  the  shaft« 
and  respondent  and  Pace  were  thereby 
thrown  off. 

[9]  As  to  whether  or  not  the  contention  of 
respondent  in  this  respect  was  correct  was 
one  of  fact  for  the  jury  to  determine;  and, 
there  being,  in  our  judgment,  substantial 
evidence  to  support  this  contentl<ni,  we 
would  not  disturb  tbeir  findings  in  this 
respect 

[10]  It  might  be  observed,  however,  that 
even  though  the  contention  of  appellant  be 
correct  that  respondent  was  thrown  off  by 
reason  of  the  bucket  striking  the  timbers  on 
the  sides  of  the  shaft,  the  jury,  In  our  judg- 
ment, would  have  been  warranted  In  finding 
that,  had  a  safety  cage  been  provided  for 
conveying  respondent  and  his  coworkers  to 
the  surface,  the  impossibility,  or  at  least 
improbability,  of  such  an  accident  would  be 
manifest  It  is  the  contention  of  appellant 
that  the  bell  rope,  and  not  the  absence  of  a 
safety  cage,  was  the  proximate  cause  of  the 
accident 

In  the  6ase  of  Konlg  v.  Nevada-Callfomia- 
Oreg<^  By.,  135  Pac.  155,  we  said: 

"However  difficult  it  may  be,  in  the  first  in- 
stance, to  formulate  a  proper  definition  of  proxi- 
mate cause,  and,  in  the  se<;ond  instance,  to  ap- 
ply such  definition  to  a  set  of  facts,  one  general 
rule  is  applicable  to  all  cases,  regardless  of  the 
facts  that  may  be  presented  in  any  particular 
case,  and  that  is,  where  the  evidence  discloses  a 
succession  of  events  so  linked  together  as  to 
make  a  natural  whole,  and  all  so  connected  with 
the  first  event  as  to  be  in  legal  contemplation  tiitf 
natural  result  thereof,  the  latter  will  ue  deemed 
the  primary  cause,  or  'proximate  cause,'  as  it  is 
more  often  termed.  There  may  l>e  concurrent 
circumstances,   and   there   may  be  intervening 
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agencies,  and  one  of  the  intervening  agencies 
may  be  the  acts  of  the  party  injured ;  but  if 
the  culminating  fact,  or  the  resultant  catas- 
trophe, came  about  by  reason  of  all  these  agen- 
cies working  together  concurrently,  then  the 
first  negligent  act  is,  and  should  properly  be, 
deemed  the  proximate  cause." 

If,  as  is  contended  for  by  appellant,  the 
Ibell  rope  was  the  proximate  cause  of  the  ac- 
cident, or  if,  as  might  be  contended,  the 
swinging  of  the  bucket  and  its  impact  against 
the  timbers  on  the  sides  of  the  shaft  caused 
the  accident.  In  either  event  it  was  within 
the  province  of  the  jury  to  determine  as  to 
whether  or  not  either  entanglement  with 
the  bell  cord  or  o(«tact  with  the  timbers  on 
the  sides  of  the  shaft  could  have  occurred 
if  the  safety  appliance  prescribed  by  the  stat- 
ute were  in  use ;  and  if  the  Jury  determined, 
as  they  undoubtedly  did  determine  in  this 
case,  that  the  accident  would  not  liave  hap- 
pened had  the  respondent,  Byan,  been  ascend- 
ing in  an  Iron-bonneted  safety  cage  such  as 
that  required  by  the  statute,  their  deter- 
mination in  this  respect,  being,  in  our  Judg- 
ment, supported  by  substantial  evidence,  will 
not  be  disturbed.  As  we  have  already  stated, 
it  Is  not  sufficient  in  an  action  of  this  kind 
to  establish  merely  a  wUlfuI  omission  of 
statutory  duty.  It  la  necessary  to  establish 
that  the  Injury  complained  of  resulted  from 
the  omission;  In  other  words,  that  the  omis- 
sion was  the  proximate  cause  of  the  injury. 
Odin  Coal  Co.  v.  Denman,  supra.  In  this 
Instance  there  may  have  been  Intervening 
agencies,  and  these  may  have  l>een  the  swing- 
ing of  the  bucket,  or  entanglement  with  the 
bell  cord,  or  both.  But  the  culminating  catas- 
trophe would  not  have  happened  in  the  ab- 
sence of  either  the  primary  omission  of  the 
safety  appliance  or  the  Intervening  agencies; 
hence  they  operated  concurrently;  hence,  the 
primary  negligence — the  omission  of  the  safe- 
ty cage — must  be  deemed  to  be  the  proxi- 
mate cause  of  the  injury  of  respondent.  Ko- 
nlg  V.  Nevada-California-Oregon  By.,  supra. 

A  number  of  assignments,  of  error  are  as- 
serted by  appellant,  relative  to  instructions 
given  by  the  trial  court;  but,  in  view  of  our 
consideration  of  the  law  applicable  to  this 
case,  we  deem  It  unnecessary  to  dwell  upon 
these.  Suffice  it  to  say  that  we  find  no  error 
In  the  Instructions  as  given.  Many  of  the 
Instructions  offered  by  the  appellant,  and  re- 
fused by  the  trial  court,  were -not  properly 
applicable  to  this  case,  in  view  of  the  law 
governing  Its  various  phases. 

[11]  It  Is  the  contention  of  appellant  that 
the  verdict  In  this  case  is  excessive,  and  that 
the  Jury  were  actuated  by  passion  and  preju- 
dice in  finding  the  amount  The  evidence 
showed  that  the  plaintiff,  respondent  herein, 
had  for  some  years  prior  to  the  accident  fol- 
lowed mining  as  a  general  vocation.  His 
'  specific  vocation,  in  most  instances.  In  so 
far  as  the  record  discloses,  was  that  of  man- 
ual  laborer.     The  evidence,    and    especially 


that  coming  from  the  plaintiff,  tended  to 
establish  that  subsequent  to  the  accident  In 
which  he  sustained  the  Injuries  he  was  un- 
able to  perform  work  required  of  miners, 
such  as  he  had  been  accustomed  to  perform 
prior  to  the  accident  There  is  nothing  in 
the  record  from  which  we  could  even  assume 
that  the  Jury  acted  other  than  with  cool,  cal- 
culating impartiality.  The  respondent  was  a 
witness  at  the  trial  In  his  own  behalf.  The 
Jury  had  ample  opportunity  to  observe  his 
manner,  conduct,  and  condition.  He  was 
subjected  to  a  long  and  careful  cross-examin- 
ation by  the  skilled  attorney  for  appellant 
If  his  testimony  brought  home  to  the  minds 
of  the  Jury  a  belief  that  his  Injuries,  even 
though  they  might  not  be  permanent,  were  at 
least  debilitating,  painful,  and  long-contin- 
ued, then  it  was  for  them,  the  Jnry,  acting 
under  proper  instructions,  to  assess  the  dam- 
ages. On  this  particular  phase,  the  record 
discloses  a  most  substantial  conflict  as  to  the 
nature  and  duration  of  the  injuries  sustain- 
ed by  respondent;  but  It  is  our  Judgment 
that  the  verdict  Is  reasonably  supported  by 
the  evidence,  and  it  wUI  therefore  not  be  dis- 
turbed. Muskogee  Electric  Traction  Co.  v. 
MueUer,  89  Oki.  63,  184  Pac.  61;  Nllson  v. 
Kallspell,  47  Mont  416,  132  Pac.  1133;  Pasa- 
rel  V.  Anderson,  74  Wash.  312,  133  Pac.  441; 
Bateman  v.  Middlesex,  27  Ont  Law  Bep.  122 ; 
Bailroad  Ca  v.  Osborne,  149  S.  W.  954;  Ball- 
road  Co.  V.  limberg,  152  S.  W.  1180. 

It  follows  from  the  foregoing  that  the 
Judgment  of  the  lower  court  entered  pursu- 
ant to  the  verdict,  and  the  order  of  the  lower 
court  denying  appellant's  motion  for  a  new 
trial,  should  be  sustained. 
.    It  Is  so  ordered. 

TALBOT,  a  J.,  and  NOBCBOSS,  3.,  con- 
car. 

(tS  Nev.  US) 
MIBODIAS  et  aL  v.  SOUTHEEN  PAC.  CO. 
(No.  1946.) 

(Supreme  Court  of  Nevada.     Dec.  31,   1914J 

1.  Bailboads  (t  17*)— AuTHoarrT  or  Aoent. 

The  authority  of  an  agent  cannot  be  in- 
ferred from  his  conduct  and  the  fact  that  a 
station  agent  and  section  foreman  of  a  railroad 
assume  to  generally  manage  the  company's  busi- 
ness in  the  vicinity  warrants  no  inference  of 
authority  to  lease  or  permit  the  construction 
of  private  dwellings  on  the  right  of  way  or  to 
give  away  materials  belonging  to  the  company. 

[EA.   Note. — For  other  ca-ies,  see   Bailroads, 
Cent  Dig.  f§  86-38;  Dec.  Dig.  S  17.»] 

2.  TBIAJ.     ({     262*)— INSTBUCTIOWB— APPLIOA- 
BILITT    TO    EviDENCB. 

Where  plaintiffs  contended  that  defendant 
railroad  company  had  converted  a  hnilding 
which  they  constructed  on  its  rltcht  of  way  with 
the  permission  of  the  company's  station  agent 
and  section  foreman,  an  instruction  that  in 
such  case  the  company  was  estopped  to  claim 
the  building  if  the  agents  had  a  reasonably 
general  control  of  its  affairs  at  that  point  was 
not  warranted,  where  there  was  no  testimony 
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It  such  asenta  ezerdsed  a   reaaonabUr  gen- 
ii control. 

Ed.  Note.— For  other  cases,  see  Trial,  Cent 
g.  Sf  605,  696-612;  Dec.  Dig.  |  252.*] 

Railboads   ({   26*)  —  Instbxjctions  —  Mi8- 

aiADINO   IHSTBUCTIONB. 

As  there  was  no  evidence  of  the  authority 
such  agents,  the  instruction,  which  did  not 
Sne  what  was  meant  by  reasonably  general 
itrol,  was  misleading. 

Ei.  Note.— For   other  cases,   see   Railroads, 
nt  Dig.  5.58;  Dec.  Dig.  i  26.*] 

Evidence  (!  222*)— Admissions  by  Pabtt. 
Where  plaintiffs  claimed  to  own  a  build- 
:  which  they  constructed  on  defendant's  right 
way,  partly  out  of  materials  owned  by  de- 
idant,  evidence  that,  in  a  prosecution  for 
!  theft  of  such  materials,  plaintiffs'  counsel 
1  in  their  presence  stated  that  the  building 
1  materials  belonged  to  defendant,  and  that 
bad  not  been  deprived  of  its  ownership,  was 
nissible  as  an  admission. 
Ed.  Note. — For  other  cases,  see  Evidence, 
nt.  Dig.  5i   786-800,  803-808;   Dec.   Dig.  { 

Sippeal  from  Second  Judicial  District 
art ;  W.  H.  A.  Pike,  Jadge. 
Sictlon  by  James  Mirodlas  and  others 
linst  the  Southern  Padflc  Company.  From 
udgment  for  plaintiffs  and  an  order  deny- 
;  new  trial,  defendant  appeals.  Reversed 
1  remanded  for  new  trial.  ' 

Charles  R.  Lewers,  of  San  Francisco,  CaL, 
appellant    James  Glynn,  of  Reno,  for  re- 
indents. 


:>ER  CURIAM.  Tbls  is  an  action  for  dam- 
»s  for  the  conversion  of  a  certain  frame 
elling  house  in  the  town  of  Mina  and  for 
tain  articles  of  personal  property  within 
d  dwelling  house  at  the  time  of  the  alleged 
iverslon.  The  prayer  of  the  complaint 
s  for  $813  actual  damages  and  $1,000  ex- 
plary  damages.  The  case  was  tried  to  a 
y,  and  a  verdict  rendered  for  the  plaintiffs 

$375  damages.  From  the  Judgment  and 
m  an  order  denying  a  motion  for  a  new 
il,  defendant  has  appealed. 
it  the  time  of  the  alleged  conversion  or 
irtly  prior  thereto,  the  plalntlfTs,  respond- 
s  herein,  had  been  employes  of  defendant, 
)ellant  herein,  as  car  repairers,  and  had 
n  living  in  a  ctmstmctlon  car  of  defend- 

provlded  for  such  purpose,  and  which  was 
in  a  side  track  in  the  town  of  Mina.  The 
ise  in  question  was  constructed  by  the 
IntlfFs  upon  the  right  of  way  of  the  de- 
dant  In  the  construction  of  the  house 
s  conceded  that  some  of  the  lumber  used 
s  obtained  from  the  defendant,  but  the 
dence  is  conflicting  as  to  the  amount  of 
endant's  lumber  so  used, 
t]  It  was  the  contention  of  defendant  at 

trial  that  the  plaintiffs  were  trespassers, 
I  hence  could  acquire  no  rights  of  prop- 
f  by  means  of  such  trespass,  and  further 
t  a  considerable  portion  of  the  material 
d  in  the  construction  of  the  house  was  the 
perty  of  defendant,  taken  without  the 
sent  of  defendant  and  commingled  with 


other  material  purchased  by  plaintiffs.  It 
was  the  contention  of  plaintifls  that  they  bad 
authority  from  the  car  foreman  and  the  sta- 
tion agent  to  construct  the  building  on  the 
land  of  defendant  and  use  of  defendant's 
material  in  its  construction.  The  evidence  as 
to  the  claim  of  authorization  to  do  the  acts 
In  question  given  to  the  plaintiffs  by  the  sta-  * 
tlon  agent  and  car  foreman  was  sharply  con- 
flicting. The  testimony  of  the  plaintiffs  in 
this  respect,  conceding  it  to  have  been  ac- 
cepted by  the  Jury,  presented  a  number  of 
questions  of  law  relative  to  the  authority  of 
the  station  agent  and  car  foreman  as  agents 
of  the  defendant  corporation  to  bind  the  lat- 
ter. The  station  agent  and  car  foreman,  not 
only  testified  that  they  did  not  give  c<Hisent 
to  construct  the  bnUdlng  or  use  the  material, 
but  testified  that  they  had  no  authority  so  to 
do.  The  proof  of  agency  upon  the  part  of 
the  plaintiffs  rested  largely,  if  not  entirely, 
upon  the  mere  fact  that  Stanton  was  station 
agent  at  Mina,  and  Medlll  was  car  foreman 
in  charge  of  plaintiffs  in  their  work.  But  as 
said  by  Huff  cut  on  Agency: 

"It  is  the  conduct  of  the  principal,  and  not 
of  the  agent,  from  which  authority  must  be  in- 
ferred."    Section  187. 

Stanton  and  Medlll  may  have  acted  in  such 
a  way  as  to  lead  the  plaintiffs  to  suppose 
that  they  had  authority  to  do  nearly  any- 
thing at  Mina.  As  indicated  by  Mr.  Hufcutt, 
this  is  not  enough.  There  must  be  some  sort 
of  a  showing  that  the  defendant  held  them 
out  as  having  power  to  do  the  particular 
things  which  they  are  alleged  to  have  done. 
It  cannot  be  assumed,  in  the  absence  of 
proof,  that  a  railroadman  in  charge  of  a 
freight  and  passenger  business  has  authority 
to  lease  land  belonging  to  the  company  or  to 
give  away  its  property;  nor  can  it  be  as- 
sumed, in  the  absence  of  proof,  tliat  a  mere 
car  foreman  In  charge  of  repair  work  has 
authority  to  permit  houses  to  be  built  on  com- 
pany land  and  to  permit  material  belonging 
to  the  company  to  be  used  In  the  construc- 
tion of  these  houses. 

[2,  3]  Among  the  Instructions  given  to  the 
Jury,  at  the  request  of  the  plaintiffs  and  ex- 
cepted to  by  defendant,  was  the  following: 

"Tou  are  instructed  that,  if  yon  believe  from 
the  evidence  that  the  witness  Stanton  •  •  ♦ 
was  an  agent  of  the  defendant  the  Southern 
Pacific  Company  at  Mina,  Nev.,  having  a  rea- 
sonably general  control  of  the  defendant's  af- 
fairs at  Mina,  and  that  during  said  time  he 
bad  knowledge  that  the  plaintiffs  were  building 
the  bouse  in  question,  and  that  the  house  was 
upon  ground  claimed  by  the  defendant,  then 
It  was  his  duty  to  notify  the  plaintiffs  that  they 
were  building  on  the  company's  ground,  and, 
having  such  knowledge,  and  failing  to  so  notify 
the  plaintiffs,  the  defendant  is  estopped  from 
claiming  ownership  of  said  house  by  reason  of 
its  being  built  on  such  ground." 

There  is  no  substantial  evidence  in  the  rec- 
ord that  will  support  this  Instruction.  There 
Is  testimony  that  Stanton  was  the  agent  of 
the  defendant  at  Mina,  and  also  showing  ex- 
actly what  powers  he  had.    There  is  no  tes- 


r  other  cases  see  same  topic  and  aection  NUMBER  la  Deo.  Dig.  *  Aip.  Dig.  Key-No.  Swle*  *  Rap'r  IndezM 
145  P.— 58 


Digitized  by 


Google 


QU 


145  PACIFIC  BEPOBTEB 


(Nev. 


llmcftiy  that  he  had  "a  reasonably  general 
control  of  the  defendant's  affairs  at  Mlna." 
There  is  nothing  in  the  instruction  to  define 
what  the  court  meant  by  "a  reasonably  gen- 
eral control."  The  instruction  was  therefore 
misleading,  because  it  permitted  the  Jury  to 
find  against  the  defendant  If  he  (Stanton)  had 
.whatever  might  accord  with  their  individual 
ideas  -as  to  "a  reasonably  general  control." 
It  was  part  of  the  plaintiffs'  case  to  prove 
the  extent  of  the  authority  possessed  by 
:Stanton.  Tliey  failed  to  introduce  any  testl- 
.mony  showing  his  authority,  and  It  was  man- 
.Ifestly  Improper  for  the  court  to  give  an 
instruction  permitting  such  a  wide  range  of 
speculation  on  the  part  of  the  jury  as  was 
necessarily  incident  to  the  vague  description 
.of  authority  given  by  the  court  See  Schlltz 
Brewing  Co.  v.  GrimmcMi,  28  Nev.  235,  81 
Pac.  43 ;  Travers  v.  Barrett,  30  Nev.  402,  07 
Paal28. 

We  think  also  the  court  erred  In  refusing 
to  give  defendant's  requested  Instructions 
Nos.  12  and  17,  relative  to  the  law  of  com* 
.mingling  of  property.  The  law  was  correctly 
stated  In  those  requested  instructions,  and 
we  think  there  was  evidence  in  the  case 
.which  rendered  them  appropriate. 

[4]  It  appears  from  the  record  that  at 
^bout  the  time  the  defendant  took  possession 
,of  the  house  in  question  the  plaintiffs  were 
prosecuted  for  the  larceny  of  certain  of  the 
lumber  in  the  house,  and  that,  in  their  pres- 
^ence,  during  the  trial  of  this  larceny  case, 
their  attorney  made  certain  statements  con- 
cerning the  rights  of  the  defendant  to  the 
possession  of  the  building  and  premises.  The 
defendant  offered  testimony  showing  that 
these  statements  were,  which  testimony  was 
excluded  on  objection  of  the  plaintiffs.  From 
the  record  it  appears  that  the  defendant  of- 
fered to  prove  that  it  had  been  admitted  by 
the  attorney  for  the  plaintiffs,  and  In  their 
presence,  that  part  of  the  building  was  con- 
structed of  lumber  belonging  to  the  defend- 
ant, and  that  the  defendant  had  a  right  to  the 
possession  of  the  building,  and  that,  as  it 
was  on  the.  defendant's  land,  the  defendant 
owned  the  building.  The  court  excluded  this 
offer,  and  an  exception  was  duly  taken. 

This  testimony  was  offered  to  show  that 
the  plaintiffs  bad  made  a  different  claim  with 
reference  to  the  house  at  a  prior  time  through 
their  attorney.  As  this  statement  was  made 
in  their  presence,  and  not  objected  to  by 
them.  It  was  error  on  the  part  of  the  court 
to  exclude  the  offered  testimony.  At  the 
trial  of  this  case  plaintiffs  claimed  that  they 
had  a::tual  and  lawful  authority  to  construct 
the  house  on  the  defendant's  land  and  to  take 
the  defendant's  lumber.  At  the  former  trial 
they  contended  that  the  lumber  bad  never 
been  taken  out  of  the  possession  of  the  de- 
fendant, as  it  was  still  on  the  defendant's 
land,  and  that  they  merely  thought  they  had 
authority   to   take   it. 


The  record  contains  numerous  other  as- 
signments of  error,  but  we  think  the  views 
already  expressed  make  it  unnecessary  to 
determine  them. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 


(38  Nev.  338) 

TUBNBB  LUMBEB  CO.  v.  TONOPAH  LUM- 
BER CO.     (No.  1898.) 
(Supreme  Court  of  Nevada.     Jan.  2,  1015.) 

1.  Sales  (J  32*)— Contbactb  of  SAit— Nkqo- 

TIATIONS   BT    LeTTEB. 

Defendant  wrote  the  8.  Company  that  it 
would  like  to  contract  for  l.OOU.OUO  feet  of  lum- 
ber and  would  close  a  contract  at  that  time,  the 
lumber  to  be  cut  during  the  fuUoning  seaaoQ 
and  delivered  when  dry,  and  prices  to  be  baaed 
on  a  specified  price  list  then  in  vogue,  and  that, 
if  tbis  waa  satisfactory,  it  would  consider  tlie 
matter  closed'until  the  cutting  started,  when  it 
would  forward  a  cutting  list.  The  company  re- 
plied that  it  would  furnish  the  (luantity  speci- 
fied to  be  cut  that  season  and  shipped  when 
dry,  the  prices  to  be  based  on  the  specihed  list. 
Thereafter  plaintiff  wrote  defendant  asking  for 
a  cutting  order,  and  defendant  replied  asking 
if  plaintiff  would  be  in  a  position  to  furnish 
1,000,000  feet,  in  response  plaintiff  wrote  de- 
fendant referring  to  the  previous  correspond- 
ence and  stating  that  it  bad  succeeded  the  iS. 
Company.  Defendant  thereafter  sent  a  cutting 
order  for  700,000  feet.  Beid,  that  these  letters 
created  a  contract  between  the  parties,  as  they 
evidenced  a  meeting  of  the  minds  as  to  the 
amount  of  lumber,  the  season  in  which  it  was 
to  be  cut  and  the  time  of  delivery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §  59 :  Dec.  Dig.  {  32.*] 

2.  Sales  (§|  128,  170*)  —  Perfobmancb  or 
.Contract — Delat  in  Delivkky— KEFuaAL 
TO  Accept.  , 

Defendant  contracted  to  purchase  from 
plaintiff  1,000,000  feet  of  lumber  to  be  cut  dur- 
ing the  .season  of  1907  and  delivered  when  dry, 
and  sent  plaintiff  a  cutting  order  for  700,00U 
feet.  Plaintiff  milled  and  manufactured  all  of 
the  lumber  for  which  the  cutting  order  w-as  giv- 
en. There  was  some  evidence  that  plaintiff  was 
unable  to  make  prompt  delivery  of  specific  ship- 
ping orders  due  to  climatic  conditions  and  scar- 
city of  transportation  facilities  on  a  railroad; 
but  no  complaint  as  to  this  was  made  by  de- 
fendant, and  it  never  gave  notice  of  a  rescission 
or  cancellation  of  the  contract  or  did  any  acts 
from  which  a  rescission  could  be  inferred.  By 
reason  of  defendant's  delay  in  furnishing  plain- 
tiff with  specifications  as  to  surfacing  and  sizing 
the  lumber  and  to  its  acts  in  canceling  shipping 
orders  previously  given  and  not  reviving  such 
orders  owing  to  unsettled  conditions,  p^intiS 
was  delayed  in  making  deliveries,  and,  to  meet 
the  convenience  of  defendant,  all  of  the  lumber 
was  not  delivered  during  1007.  In  1008,  plain- 
tiff wrote  defendant  insisting  that  it  take  the 
lumber,  and  defendant  replied  stating  that  plain- 
tiff was  unable  to  take  care  of  the  orders  offered 
it  by  defendant  and  that  for  that  reason  defend- 
ant would  ignore  plaintiff's  letter  and  that 
plaintiff  might  take  any  action  it  might  deem  fit. 
Held,  that  plaintiff  did  not  break  the  contract 
by  failing  to  deliver  the  lumber  during  1907, 
especiall.v  as  there  was  nothing  from  which  a 
failure  to  deliver  the  lumber  when  dry  could  be 
inferred,  while  defendant  repudiated  the  con- 
tract by  its  letter  mentioned. 

[Kd.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  |§  257,  277,  318,  320,  321,  424 ;  Dec  Dig. 
§i  128,  170.*] 
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3.  Ralub  (J  81*)— C0NTBACT8  OF  Sals— Tnn 
FOB  Deli  VERT. 

Under  a  contract  for  the  sale  of  lamber  to 
be  cut  during  the  season  of  1907  and  delivered 
when  dry,  the  seller  micht  Jnstiflnbly  have  ship- 
ped the  lumber  to  the  buyer  when  the  lumber 
was  dry  without  further  shipping  orders. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  if  217-223 ;   Dec.  Dig.  5  81.*] 

4.  Appeaj.   and    Erbob   (}   1033*)— Rkvikw- 
£lBBQRS  Favorable  to  Appellant. 

A  party  could  not  complain  of  the  trial 
court's  adoption  of  an  erroneous  measure  ot 
damages  which  inured  to  its  benefit. 

[EM.  Note. — For  other  rases,  see  Appeal  and 
Error,  Cent.  Dig.  <{  4052-4U62;  Dec  Dig.  g 
1033.'] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; John  S.  Orr,  Judge. 

Action  by  tbe  Turner  Lumber  Company 
against  the  Tonopah  Lumber  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Afflrined. 

The  respondent,  Turner  Lumber  Company, 
plaintiff  in  tbe  court  below,  was  a  corpora- 
tion engaged  in  tbe  wholesale  milling  and 
manufacturing  of  lumber  and  Its  various 
products.  Their  mill  was  located  in  tbe  vi- 
cinity of  Sattley,  Sierra  county,  Cal.  The 
members  of  tbe  corporation  were  the  Turner 
Bros.  (H.  A.  Turner,  J.  M.  Turner,  and  T.  K. 
Turner) ;  and  they,  together  with  others,  had 
formerly  been  known  as  tbe  Sunset  Lumber 
Company.  Some  time  during  the  latter  part 
of  the  year  1906,  or  the  flrst  part  of  the  year 
1907,  they  organized  a  corporation  known  as 
tbe  Turner  Lumber  Company,  which  corpora- 
tion is  respondent  herein.  Tbe  appellant, 
Tonopah  Lumber  Company,  defendant  in  the 
court  below,  was  a  corporation  engaged  in 
the  business  of  retailing  lumber  and  its  vari- 
ous products  in  Tonopah,  Goldfleld,  RhyoUte, 
Loveloclc,  and  other  towns  and  mining  camps 
in  Nevada.  This  action  grows  out  of  a  con- 
tract entered  into  between  the  parties,  where- 
in tbe  contractual  relations  and  tbe  terms  of 
tbe  contract  are  established  by  and  contained 
within  a  series  of  letters  passing  between  tbe 
parties,  as  follows: 

"Dec  6th— 

"Sunset  Lumber  Co.,  Sattley,  Cal.— Gentle- 
men: In  receiving  communication  from  you  we 
were  given  to  understand  that  you  had  sold  out 
your  holdings  to  the  Truckee  Lumber  Company. 
We  would  like  to  have  you  verify  this  and  if 
same  is  not  the  fact  would  like  to  contract  with 
you  tor  a  portion  of  your  cut,  if  not  all,  for  next 
season.  We  were  very  much  satisfied  with  the 
class  of  material  you  have  shipped,  together 
with  the  pleasant  business  relations  existing  be- 
tween us.  Yours  very  truly, 
"A.  R." 

"Sattley,  Sierra  Co.,  Cal.,  Dec  24, 1906. 
"Tonopah  Lumber  Co.,  Tonopah,  Nevada — 
Dear  Sirs:  In  answer  to  your  letter  of  Dec.  6, 
beg  to  say  that  while  we  have  sold  our  timber 
interests  here,  tbe  writer,  and  perhaps  all  of 
oilr  firm,  expect  to  continue  in  the  lumber  busi- 
ness in  this  immediate  vicinity,  and  would  be 
pleased  to  contract  with  you  for  between  500  M 
&  a  million  feet,  either  at  the  prices  quoted  in 
the  Truckee  river  price  list  of  Sept.  1,  1900,  or 


to  be  billed  according  to  Truckee  river  lists  at- 
date  of  shipment. 

"Yours  very  truly.  Sunset  Lumber  Co., 

"By  Jas.  M.  Turaer." 

"Tonopah,  Nev.,  December  i7-06. 

"Messrs.  Sunset  Lumber  Co.,  Sattley,  Cal.— 
Gentlemen:  We  are  in  receipt  of  your  letter 
of- December  24th  and  are  pleased  to  hear  that 
you  do  not  intend  to  discontinue  the  lumber  busi- 
ness entirely.  We  would  like  very  much  to- 
enter  into  a  contract  with  you  for  1,000,000- 
feet  or  as  near  that  as  possible,  providing,  of 
course,  that  you  will  cut  the  same  quality  of 
lumber  that  you  did  during  last  year  and  if 
agreeable  to  you,  we  are  willing  to  close  this 
contract  at  the  present  time,  the  lumber  to  be 
cut  during  the  coming  season  and  delivered- 
when  dry.  Prices  to  be  based  on  Truckee  river 
price  list  September  lst-06  which  is  at  present 
ID  vogue.  If  this  is  satisfactory  to  you,  write- 
us  a  letter  to  this  effect  and  we  wiU  consider 
the  matter  closed  until  such  time  as  you  start 
cutting,  when  we  will  forward  to  you  a  cutting. 
list. 

"Awaiting  your  reply,  we  are, 
"Yours  truly,       Tonopah  Lumber  Co., 

"By  A.  J.  Crocker. 
"R." 

"Sattley,  Sierra  Co,  Cal.     1/7/07. 

"Tonopah  Lumber  Co.,  Tonopah,  Nev.— Gen- 
tlemen: Replying  to  your  favor  of  the  27tb  ult. 
addressed  to  the  Sunset  Lumber  Co.,  beg  to  say 
that  the  writer  and  those  associated  with  him. 
will  be  pleased  to  furnish  you  the  1,000,000  feet 
or  more  of  No.  1  common  pine  and  fir  to  be  cut 
this  season  and  shipped  when  dry.  The  prices, 
to  be  based  on  tbe  Truckee  river  price  list  of 
Sept.  1st,  1906.  We  expect  to  cut  3,000,000 
feet  including  all  grades,  and  would  be  pleased 
to  furni.ih  you  some  uppers,  such  as  finish,  rus- 
tic, ceiling,  flooring,  ship-lap,  moldings,  etc. 
based  on  tbe  same  list  as  above.  Should  you. 
desire  to  have  any  of  this,  please  let  us  know 
as  soon  as  convenient.  We  expect  to  do  busi-  > 
ness  under  a  new  name,  and  will  notify  you  of 
the  same  as  soon  as  our  articles  of  incorporation, 
are  filed. 

"Awaiting  your  reply,  we  remain, 
"Yours  respectfully, 

"Sunset  Lumber  Co., 
"By  Jas.  M.  Turner." 

"Tonopah,  Nev.,  January  12th,  1907. 
"Sunset  Lumber  Co.,  Sattley,  Cal.— Gentle- 
men:  We  are  in  receipt  of  your  letter  of  Jan. 
7th,  and  note  that  you  will  accept  .our  cutting 
order  for  1,000,000  feet  of  No.  1  common  puie- 
and  fir;  price  to  be  based  on  Truckee  river 
price  list  of  Sept.  Ist,  190G.  In  regard  to  the- 
other  grades  of  lumber,  we  will  say  that  If  your 
grade  of  finish  is  up  to  the  standard  of  the  mills- 
in  that  section,  we  will  undoubtedly  be  able  to- 
take  some  of  it,  and  possibly,  also  some  ship-lap. 
We  will  not  be  able  to  use  any  rustic,  ceiling 
or  flooring  unless  something  unforeseen  happens, 
as  we  handle  this  material  only  In  the  Oregon- 
pine.  We  would  be  pleased  to  receive  a  list 
from  you  as  to  how  much  lumber  you  still  have 
on  hand  for  us  awaiting  shipment. 
"Yours  very  truly, 

'tTonopah  Lumber  Co., 

"By  A.  J.  C. 
"2." 

"Sattley,  Cal.,  4/23/07. 
"Tonopah  Lumber  Co.,  Tonopah,  Nev.— Gen- 
tlemen: Please  send  as  as  soon  as  convenient 
a  cutting'  order  of  the  lumber  you  desire  on 
the  contract  between  us.  We  have  made  ar- 
rangements with  the  Washoe  County  Bank  for 
money  on  the  strength  of  this  order,  and  there- 
fore ask  that  .rou  make  all  future  remittances 
direct  to  the  bank.     We  also  suggest  that  you 
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write  that  bank  to  the  effect  that  we  have  noti- 
fied yon  to  make  all  remittances  on  this  order 
direct  to  them. 
"Thanking  you,  we  remain 
"Yours  respectfully, 

"Turner  Lamber  Co., 

"By  F.  H.  Turner." 

"Tonopah,  Nev.,  April  24th,  190T. 
"Turner  Lumber  Co.,  Sattley,  Calif.— Gentle- 
men: Kindl:r  let  us  know  at  once  it  you  will 
be  in  a  position  to  furnish  us  with  one  million 
feet,  a  cutting  for  which  will  be  sent  you  later 
on.  And  also  the  prices  on  same  f.  o.  b,  cars. 
'•Tonopah  Lumber  Co.,  by  A.  Revert" 

"Sattley,  Oal.,  Apr.  27,  "07. 

"Tonopah  Lumber  Co.,  Tonopah,  Nev. — Gen- 
tlemen: Replying  to  your  faror  of  the  24tb,  will 
aay  that  we  wrote  you  on  the  23d  inst.,  regard- 
ing a  copy  of  cuttingorder  of  your  requirements. 
On  Jan.  7,  Jas.  M.  Turner,  of  the  Sunset  Lum- 
ber Co.,  wrote  you,  stating  that  we  would  be  in 
a  position  to  furnish  you  a  million  feet  of  lum- 
ber, but  would  do  business  under  another  com- 
pany name,  but  we  overlooked  the  fact  that  we 
were  to  inform  you  of  the  new  name  of  our  com- 
pany. In  the  letter  of  Jan.  7,  Mr.  Turner  stated 
that  we  would  accept  your  order  for  a  million 
feet,  based  on  Trnckee  river  price  list  of  Sept 
Ist,  1906,  as  per  your  letter  of  the  27th  of  Dec. 
'06.  We  are  now  doing  business  under  the 
above  name,  having  incorporated  and  succeeded 
the  Sunset  Lumber  Co.,  and  lumber  firm  of  the 
writer. 

"Trusting  that  the  above  fully  explains  mat- 
ters, we  are, 

"Yours  respectfully, 

''Turner  Lumber  Co., 

"By  F.  H.  Turner." 

"Sattley,  CaL  May  2,  1907. 
"Tonopah  Lumber  Co.,  Tonopah,  Nev.— Gen- 
tlemen:  We  are  in  receipt  of  your  favor  of  the 
29  ult.,  containing  cutting  order  for  700,000  feet 
lumber.    We  note  that  you  will  send  additional 
.orders  soon  for  300,000  feet.    We  also  note  that 
the  order  calls  for  a  large  percentage  of  small 
stuff,  and  we  would  ask  if  you  can  make  the 
additional  orders  for  large  stuff,  such  as  6x6, 
6x8,  and  8x8? 
"Thanking  you,  we  are, 
"Yours  respectfully, 

'TCnmer  Lumber  Co., 
"By  F.  H.  Turner." 

PlatnttlTs  Exhibit  9  is  an  Instrument  pur- 
porting to  be  what  Is  termed  a  "cutting  or- 
der," sent  to  respondent  company  by  appel- 
lant company  pursuant  to  the  correspondence 
that  had  prevloualy  passed  between  them, 
and  is  for  700,000  feet  of  lumber. 

Pursuant  to  the  agreement  between  the 
parties,  entered  into  by  these  letters,  respond- 
ent was  to  receive  |>18  per  thousand  for  the 
lumber,  delivered  at  Boca,  a  point  on  the 
main  line  of  the  Southern  Pacific  Railroad. 
It  appears  that,  of  the  1,000,000  feet  of  lum- 
ber mentioned  in  the  letters,  only  700,000  feet 
was  ever  put  in  the  form  of  a  cutting  order 
by  appellant;  and,  of  the  700,000  feet  describ- 
ed in  the  cutting  order,  only  319,087  feet  was 
received  by  appellant. 

The  trial  court  established  as  the  basis  of 
the  measure  of  damages  the  difference  be- 
tween the  contract  price  of  the  lumber,  $18, 
and  its  value  in  the  market  at  the  time  the 
suit  was  brought,  fixing  the  same  at  $14.50 
per  thousand.  For  the  lumber  disposed  of  to 
third  parties  by  respondent,  the  court  allow- 
ed damages  for  the  diHerence  between  the 


price  received  and  the  contract  price,  taking 
into  consideration  the  cost  of  prodnctlon  and 
transportation.  Judgment  was  entered  bx 
respondent  in  a  sum  equal  to  the  difference 
between  the  market  price  at  the  time  of  the 
bringing  of  the  suit  and  the  contract  price, 
for  the  lumber  yet  remaining  in  the  bands 
of  respondent,  basing  the  damages  on  3S0.913 
feet.  Pursuant  to  the  flnriing  of  the  court  in 
this  respect.  Judgment  was  entered  in  favor 
of  respondent  for  the  sum  of  $2,14S.2a 

Mack  &  Green,  of  Reno,  for  antdlant 
Sunimerfield  &  Curler,  of  Reno,  for  respond- 
ent 

McGARRAN,  J.  (after  stating  the  facts  as 
above).  [1]  There  can  be  no  serious  attempt 
to  deny  the  existence  of  a  contract  between 
the  parties  to  this  action.  The  terms  of  the 
contract  may  be  found  in  the  several  letters 
set  forth  in  the  statement  of  facts,  and  es- 
pecially in  the  letter  from  apiiellant  to  re- 
spondent dated  December  6th,  and  from  re- 
spondent to  appellant  December  24th,  and 
from  appellant  to  respondent  December  27th. 
and  from  respondent  to  appellant  Jannary  7, 
1007.  This  contractual  relation  established 
by  these  respective  communications  was  man- 
ifested by  the  letter  of  April  24th  from  ap- 
pellant to  respondent,  in  reply  to  which  re- 
spondent referred  to  former  communications 
between  the  parties,  and  especially  to  re- 
spondent's letter  of  January  7,  1907.  wherein 
they  accepted  appellant's  order  for  1,000,000 
feet  of  lumber  as  per  appellant's  letter  of  the 
27th  of  December,  1906.  This  contractnal 
relation  was  established  at  the  Instance  and 
Invitation  of  appellant,  as  is  evidenced  by 
their  letter  of  December  6,  1906. 

The  terms  of  the  contract  essential  to  the 
principal  issue  in  this  case  are  set  forth  in 
Appellant's  letter  of  December  27,  1906;  and 
this  letter,  together  with  respondent's  letter 
in  reply  thereto,  to  wit,  of  date  January  7. 
1907,  in  our  Judgment  evidenced  a  meeting 
ol  the  minds  of  the  parties  as  to  three  essen- 
tial things  in  this  case;  that  Is,  the  amount 
of  lumber,  the  season  in  which  the  Inmbet 
was  to  be  cut  by  respondent,  and  the  time  of 
delivery — the  latter  limited  only  by  a  specific 
condition,  to  wit  "when  dry."  In  this  re- 
spect, it  may  be  well  to  note  that  respond- 
ent's letter  of  January  7, 1907,  in  reply  to  ap- 
pellant's letter  of  December  27,  1906C  spe- 
cifically mentions  these  terms  in  detalL  "Hie 
letters  referred  to  are  as  follows: 

"Tonopah,  Nev.,  December  27-06. 

"Messrs.  Sunset  Lumber  Co.,  Sattley,  Cat.— 
Gentlemen:  We  are  in  receipt  of  your  letter  of 
December  24th  and  are  pleased  to  hear  that  yoa 
do  not  intend  to  discontinue  the  lumber  busi- 
ness entirely.  We  would  like  very  much  to  en- 
ter into  a  contract  with  you  for  1,000,000  feet 
or  as  near  that  as  possible,  providing,  of  course, 
that  you  will  cut  the  same  quality  of  lumber 
that  yon  did  during  last  year  and  if  aereeahle 
to  you,  we  are  willing  to  close  this  contract  at 
the  present  time,  the  lumber  to  be  cut  during  tb« 
coming  season  and  delivered  when  dry.     Price* 
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ae  based  on  Tnickee  river  price  Ust  Septem- 
1st— 06  which  ia  at  present  in  vogue.  If 
1  Is  satisfactory  to  you,  write  us  a  letter  to 
3  effect  and  we  will  consider  the  matter  clos- 
until  such  time  as  you  start  cutting  when  we 
1  forward  to  you  a  cutting  list 
Awaiting  your  reply,  we  are, 
"Yours  truly,     Tonopah  Lumber  Co., 

"By  A.  J.  Crocker. 
"R." 

"Ssttley,  Sierra  Co.,  Cal.,  lA/07. 
'Tonopah  Lumber  Co.,  Tonopah,  Nev. — Gen- 
men:    Replying  to  your  favor  of  the  27th  ult. 
dressed    to  the   Sunset   Lumber  Co.,   beg   to 

7  tbat  the  writer  and  those  associated  with 
n  will  be  pleased  to  fumish  you  the  1,000,000 
!t  or  more  of  No.  1  common  pine  and  fir  to  be 
t  this  season  and  shipped  when  dry.  The 
ices  to  be  baaed  on  the  Truckee  river  price 
t  of  Sept  let,  1906.  We  expact  to  cut  3,- 
0,000  feet,  including  all  grades,  and  would  be- 
?ased  to  furnish  you  some  uppers,  such  as 
lish,  rustic,  ceiling,  flooring,  ship-lap,  mold- 
gs,  etc.,  based  on  the  same  list  as  above, 
lould  you  desire  to  have  any  of  this,  please 
:  as  know  as  soon  as  convenient.    We  expect 

do  business   under   a  new   name,   and   will 
itify  yon  of  the  same  as  soon  as  our  articles 
incorporation  are  filed. 
"Awaiting  your  reply,  we  remain, 
"Yours  respectfully,  Sunset  Lumber  Co., 
"By  Jas.  M.  Turner." 

Appellant's  letter  of  January  12th  amounts 
erely  to  a  confirmation  of  the  terms  agreed 
Eton  In  the  two  former  communications. 
The  cutting  order  sent,  by  appellant  to  re- 
>ondent  April  29,  1907,  pursuant  to  the  con- 
ract,  for  700,000  feet  of  lumber,  says  noth- 
ig  as  to  "sizing"  or  "surfacing." 
On  June  10,  1907,  respondent  wrote  to  ap- 
eUant  as  follows: 

"Sattley,  Cal,  6A0/07. 
"Tonopah  Lumber  Co.,  Tonopah,  Nev. — Gen- 
lemen :  Referring  again  to  your  letter  of  the 
9th  of  April,  we  would  ask  if  you  want  the 
imber  surfaced.  And  if  so,  please  give  us  a 
lemo  of  the  thicknesses  and  widths  wanted.  We 
rould  also  like  to  receive  your  cutting  order  for 
he  300,000  feet,  as  per  your  letter  oif  May  6th, 
s  we  will  soon  be  ready  to  commence  cutting 
nit 

"Yours  respectfully, 

"Turner  Lumber  Co., 
"By  F.  H.  Turner." 

Another  letter  from  respondent  to  appel- 
ant, dated  July  24, 1907,  on  the  same  subject, 

8  as  follows: 

"Sattley,  Cal.,  7/24/07. 
"Tonopah  Lumber  Co.,  Tonopah,  Nevada- 
gentlemen:  On  the  18th  ult,  we  wrote  you 
isking  if  you  would  want  some  of  the  lumber  in 
;he  cutting  order  yon  gave  us  surfaced,  and  if  so, 
please  let  us  know  what  thicknesses  it  should  be. 
is  yet  we  have  not  received  a  reply.  Kindly 
let  us  know  as  soon  as  convenient  Would  also 
like  to  receive  your  cutting  order  for  the  balance 
of  300,000  feet  on  the  contract,  per  your  letter 
of  May  6th.  We  can  commence  shipping  soon 
after  the  first  of  next  month. 
"Yours  respectfully, 

"Turner  Lumber  Co., 
"By  F.  H.  Turner." 

Respondent's  letter  of  September  20tti  per- 
tains to  the  same  subject,  namely,  the  sizing 
of  the  lumber,  and  urges  appellant  to  give 
them  Information  on  that  subject    It  la  as- 
follows: 


"Sattley,  Gal.,  Sept  20,  1907. 
"Tonopah  Lumber  Co.,  Tonopah,  Nev.— Gen- 
tlemen: We  have  written  you  twice  asking  you 
if  any  of  the  lumber  on  the  order  you  gave  us 
is  to  be  surfaced  or  sized.  As  yet  we  have  re- 
ceived no  reply.  We  have  quite  a  lot  of  the  or- 
der on  hand  and  as  the  season  is  getting  late 
we  are  anxious  to  commence  moving  the  lumber 
as  we  have  to  haul  it  with  teams  to  the  railroad. 
If  you  will  kindly  advise  us  as  to  the  lumber 
you  want  surfaced  or  sized— if  any — and  give 
the  thicknesses  and  widths  desired  we  can  com- 
mence running  it  out  and  hauling  it  to  the  R.  R. 
and  have  it  ready  to  ship  when  occasion  re- 
quires. 
"Hoping  to  hear  from  you  soon,  we  remain, 
"Yours  respectfully, 

""rumer  Lumber  Co., 
"By  F.  H.  Turner." 

As  Appears  from  the  record,  the  first  ship- 
ping order  was  sent  to  respondent  by  appel- 
lant on  the  29tb  day  of  September,  1907; 
and  nowhere  does  It  appear  that  appellant 
gave  any  Instructions  to  respondent  as  to 
surfacing  and  sizing  the  lumber  contained  in 
the  cutting  order  of  700,000  feet,  except  In  so 
far  as  the  respective  shipping  orders,  sent 
in  on  September  29,  1907,  and  subsequent 
thereto,  designated  the  surfacing  and  sizing 
of  each  particular  order.  With  respect  to 
this  phase  of  the  contract,  the  letter  of  ap- 
pellant to  respondent  of  date  November  23, 
1907,  is  significant.    It  is  as  follows: 

"Tonopah,' Nev„  November  23d,  1907. 

"Turner  Bros.,  Sattley,  California— Gentle- 
men: There  will  be  no  necessity  for  surfacing 
any  of  the  material  mentioned  in  our  previous 
letter.  We  cannot  give  you  any  assurance  as 
to  when  this  material  will  be  ordered  shipped, 
but  will  do  our  best  to  clear  it  up  in  as  short 
a  time  as  possible. 
"Yours  truly, 

"Tonopah  Lumber  Company, 

"Per  A.  Revert 
"AR/MP.  M.  P." 

As  appears  from  the  record,  and  from  the 
undisputed  testimony  of  respondent,  the  en- 
tire 700,000  feet  of  lumber,  as  contained  in 
the  cutting  order  of  April  29,  1907,  was 
milled  by  respondent  Some  of  the  lumber 
was  hauled  to  the  railroad  at  Loyalton,  and 
some  held  In  the  mill  yards.  It  appears  from 
the  record  that  several  shipping  orders  were 
sent  to  respondent  by  appellant  subsequent 
to  September  29tb ;  and  it  also  appears  from 
the  record  that  respondent  was  in  a  position 
to  fill  these  orders,  having  previously  cut 
the  lumber  as  per  appellant's  cutting  order 
of  April  29tb.  Some  delays  appear  on  the 
part  of  respondent,  which  they  contend  were 
due  to  their  having  to  size  and  surface  the 
lumber  after  receiving  the  order,  and  on 
other  occasions  were  due  to  the  lack  of  cars. 

It  Is  the  contention  of  appellant  that  re- 
spondent was  unable,  or  at  least  failed,  to 
comply  with  the  terms  of  the  contract,  by 
failing  to  ship  the  lumber  within  the  season 
of  1907;  but  in  this  respect  the  letter  from 
appellant  to  respondent  of  October  26tb  is 
significant: 

"Tonopah.  Nev.,  October  26,  1907. 

"Turner  Bros.  Lumber  Company,  Sattley,  Cal- 
ifornia— Gentlemen:    Owing  to  depressed  c&ndi- 
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tions  here,  will  ask  that  you  cancel  order  1120, 
for  a  car  of  2x12.  Also  cancel  all  orders  that 
you  may  have  for  us  for  the  present.  Just  as 
soon  as  conditions  improve  in  this  locality,  we 
shall  notify  you  to  ship  our  orders.  Kindly  ac- 
knowledge receipt  of  this  letter. 
"Very  truly, 

"Tonopah  Lumber  Company, 

"Per  A.  Revert 
"M.  F," 

This  cancellation  of  previous  orders  was 
recalled  on  October  27th  by  the  letter  of  ap- 
pellant to  respondent,  as  follows: 

"October  27, 1907. 
"Turner  Bros.  Lumber  Company,  Sattley,  Cal- 
ifornia— Qentlemen:  Last  evening  we  wrote  you 
to  cancel  order  1120  for  a  car  of  2x12  and  also 
all  other  orders  that  you  may  have  for  ns.  We 
wish  to  recall  this  cancellation  and  aslc  that  you 
let  shipments  come  forward  sending  the  1x12  & 
2x4  arst.  We  are  badly  in  need  of  the  1x12. 
Kindly  give  this  matter  your  prompt  attention, 
and  oblige. 

"Very  truly, 

"Tonopah  Lumber  Company, 

"Per .- 

"AR/MF. 

Following  this,  the  record  discloses  a  tele- 
gram, as  follows: 

"Tonopah,  Nev.  Turner  Bros.  Sattley.  Can- 
cel all  orders  except  on  by  twelve  Tonopah  Lum- 
ber Co." 

This  wire  is  acknowledged  by  respondents 
by  their  letter  of  October  30,  1907,  as  follows: 

"10/30/07.  Tonopah  Lumber  Co.,  Tonopah, 
Nev.  Gentlemen :  Your  wire  of  today  at  bund. 
Two  cars  were  shipped  to  you  yesterday  but 
we  will  hold  further  shipment  until  advised  by 
you.    Yours  respectfully. 

So  far  as  the  record  discloses,  the  shipping 
orders  canceled  by  appellant's  wire  of  Octo- 
ber 30,  1907,  were  never  revived,  and,  so  far 
as  we  may  determine  from  the  record,  were 
held  by  respondent  pursuant  to  tbelr  letter 
of  October  30tb,  wherein  they  stated  they 
would  hold  further  shipments  "until  advised 
by  appellant" 

It  Is  the  contention  of  appellant  that  re- 
spondent was  guilty  of  a  breach  of  the  con- 
tract. Inasmuch  as  the  record  discloses  that 
on  the  last  day  of  the  year  1907  respondent 
was  In  arrears,  or,  in  other  words,  had  fail- 
ed to  deUver,  811,843  feet  of  lumber. 

[2]  There  are  many  elements  in  this  case 
that  might  be  considered  as  decisive  of  the 
controversy,  and  there  are  many  phases  of 
the  law  that  might  apply;  but  we  deem  it 
sufficient  to  say  that,  so  far  as  the  facts  pre- 
sented by  the  record  disclose,  the  court  bad 
good  and  substantial  evidence  to  warrant  Its 
finding  that  the  defendant  company,  appellant 
herein,  due  to  its  delay  In  furnishing  respond- 
ent with  specifications  as  to  surfacing  and 
sizing,  and  due  to  its  acts  In  canceling  or- 
ders previously  given,  and  never  reviving 
the  orders,  was  responsible  for  the  delay  In 
delivery. 

There  Is  some  evidence  in  the  record  which 
goes  to  show  that  on  some  occasions  respond- 
ent was  unable  to  make  prompt  delivery  of 
specific  orders,  due  to  climatic  conditions  and 
scarcity  of  transportation  facilities  on   the 


railroad.  But  nowhere  does  the  record  dis- 
close any  complaint  as  to  these  minor  details, 
coming  from  appellant 

Moreover,  the  record  falls  to  disclose  any 
notice  of  rescission  or  cancellation  of  the  con- 
tract given  by  appellant  to  respondent;  nor 
does  the  record  disclose  any  acts  on  the  part 
of  appellant  from  which  or  by  reason  of 
which  respondent  could  reasonably  hare  In- 
ferred that  appellant  considered  the  contract 
as  rescinded,  or  that  appellant  Intended  re- 
scission of  the  contract. 

On  March  1,  1908,  respondent  addressed  a> 
letter  to  appellant,  part  of  which  is  as  fol- 
lows: 

"We  have  on  hand  in  Loyalton,  ready  for 
immediate  shipment,  the  following  lumber: 
*■  •  •  We  would  be  very  much  pleased  to- 
ship  this  In  the  near  future,  as  this  is  stock  cut 
for  you;  would  ask  you  to  strain  a  point  and- 
take  it" 

To  this 'letter,  appellant  replied: 
"We  are  in  receipt  of  your  letter  of  March  Ist 
and  beg  to  advise  thnt  we  cannot  at  this  time- 
use  any  of  the  material  contained  in  your  letter 
of  that  date." 

On  May  25, 1908,  respondent  communicated 
with  appellant,  as  follows: 

"After  looking  over  all  our  communications 
with  you,  we  do  not  see  any  reason  why  you 
should  not  take  tfae  balance  of  t-he  lumber  you- 
ordered  from  us  on  April  29tb,  1907,— your  or- 
der No.  1028.  We  therefore  insist  that  you. 
take  this  lumber  as  you  agreed.  The  lumber 
was  to  have  been  shipped  when  dry,  and  we 
have  held  it  ever  since  last  fall,  and  now  that 
the  market  has  declined,  we  do  not  feel  that  this 
should  be  our  loss.  We  would  like  to  know 
just  what  you  are  going  to  do  about  this  mat- 
ter." 

To  the  foregoing  communication,  appellant 
replied: 

"We  are  in  receipt  of  your  letter  of  May  25th, 
and  are  surprised  at  the  tenor  of  the  same.  If 
you  will  refer  to  our  letters  and  orders,  yoa~ 
will  find  that  you  were  simply  unable  to  take 
care  of  the  orders  that  we  would  offer  yon,  and 
for  that  reason  we  will  ignore  your  letter  en- 
tirely. Tou  may  take  any  action  you  may 
deem  fit  regarding  our  attitude  and  desire  to 
say  that  under  no  circumstances  will  we  take 
a  foot  of  your  lumber,  as  bluffing  with  us  don't 
go.  Furthermore,  we  intend  to  insist  upon  the 
payment  of  amount  due  Verdi  Lumber  Com- 
pany. You  have  our  sentiments  in  the  matter, . 
and  now,  gentlemen,  proceed." 

This  letter  might  properly  be  termed  a  re- 
pudiation of  the  contract  by  appellant,  and 
in  our  Judgment  the  court  was  warranted  in- 
finding  that  the  breach  of  the  contract  took 
place  on  the  date  of  this  letter,  to  wit.  May 
27,  1908. 

In  this  case,  respondent  had  not  only  the- 
means  whereby  to  comply  with  the  terms  of- 
the  contract  as  made,  but  the  record  disclos- 
es that  they  did,  in  fact  mill  and  manufac- 
ture all  of  the  lumber  for  which  a  cutting 
order  was  given  them  by  appellant 

[3]  The  contract  required  the  lumber  to  be 
shipped  when  dry,  and  there  la  nothing  la. 
the  record  from  which  we  could  infer  failure 
en  the  part  of  respondent  t»  perform  under  - 
this  condition.    This  was  a  definite  time,  con- 
tingent upon  the  accomplishment  of  a  certain  ' 


Digitized  by 


Google 


Key.) 


STATE  y.  SALOADO 


919 


•condition  of  the  prodnct  to  be  fnrnlshed; 
and,  so  far  as  the  terms  of  the  contract  were 
concerned,  respondent  might  Justlflably  have 
shipped  the  lumber  to  appellant  without  fur- 
ther order,  when  the  lumber  was  dry. 

The  record  discloses  a  letter  In  which  re- 
spondent notified  appellant  that  much  of  the 
lumber  milled  pursuant  to  the  cutting  order 
was  dry  and   ready   for  shipment. 

It  was  by  appellant's  request  that,  "owing 
to  unsettled  conditions,"  the  lumber  should 
not  be  shipped  until  farther  notice  from 
them.  This  was  a  change  in  the  conditions 
of  the  original  contract,  for  which  change 
appellant  was  responsible,  and  which  change 
was  made  to  suit  the  convenience  and  wel- 
fare of  appellant  Moreover,  appellant,  In 
order  to  suit  Its  convenience,  delayed  Its  or- 
ders for  sizing  and  surfacing,  and  thereby 
caused  new  conditions  to  enter  into  the  per- 
foruiauce  of  the  contract  which  were  not  con- 
stemplated  in  its  original  making;  and  these 
■eonUitions,  as  we  have  already  said,  were 
brought  about  at  the  Instance  and  request, 
.and    to   suit   the   convenience   of  appellant. 

If  the  entire  700.000  feet  of  milled  lumber 
-was  not  shipped  within  the  year  1907,  it  was 
because  respondent  sought  to  meet  the  con- 
venience of  appellant,  at  appellant's  sugges- 
;tlon  and  request,  by  shipping  the  lumber  in 
quantities  and  at  times  as  and  when  appel- 
lant ordered,  thus  delaying  the  delivery  of 
I  the  lumber. 

As  we  .have  already  stated,  so  far  as  the 
terms  of  the  contract  prescribe,  the  respond- 
ent bad  a  right  to  deliver  the  entire  700,000 
feet  of  lumber,  included  within  the  cutting 
order, .whep  the  same  was  dry;  and  the  rec- 
.  ord  discloses  that  the  lumber  had  been  milled 
and  was  -ready  for  shipment  in  the  condition 
coutenjplate^  ,by  the  contract,  to  wit,  dry, 
before  the  close  of  the  year  1907. 

It  was  due  to  respondent's  act  In  acceding 

to  a  change  from  the  original  terms  of  the 

.  contract,  .w}ilcb. change  was  required  by  and 

for   the  couveniencx   of   appellant,   that  the 

lumber  was  aot.sbipped  within  the  year  1907. 

We  deem. It. unnecessary  to  cite  the  many 
authorities  available  to  bear  out  our  reason- 
ing and  conclusion  In  this  case.  Suffice  It  to 
say  that  in  our  Judgment  the  reasoning  set 
forth  by  Mr.  Justice  Miller,  speaking  for  the 
Supreme.  Court  of  the  United  States,  in  the 
case  of  Amoskeag  Mfg.  Co.  v.  United  States, 
where  the  conditions  and  questions  were  al- 
most Identical  wjth  those  at  bar.  Is  appli- 
cable to  this  case  and  conclusive  of  the  prin- 
cipal question  of  law  raised.  Amoskeag  Mfg. 
Co.  v.  United  States,  17  Wall.  592,  21  L.  Ed. 
715.  To  the  same  effect  are  the  cases  of 
Roone  v.  Templeman,  158  CaL  290,  110  Pac. 
947,  130.  Am.  St  Rep.  126,  and  Bennle  v. 
Becker-Franz  Co.,  14  Ariz.  580,  134  Pac.  280. 

Jt  is  contended  that  the  court  erred  in  fix- 
ing the  damages,  for  the  reason  that  in  com- 
puting the  same  the  court  did  so  on  a  basis 
of  the  market  price  at  the  time  of  the  trial.  J 


[4]  If  the  computation'  6f  damages  on  this 
basis  was  error,  we  are  convinced  from  the 
record  that  it  was  such  an  error  as  rather 
inured  to  the  benefit  of  appellant,  and  there- 
fore they  cannot  complain. 

It  follows  that  the  judgment  of  the  lower 
court,  made  pursuant  to  its  findings  Of  fact, 
should  be  affirmed.    It  Is  so  ordered. 

TALBOT,  O.  J.,  and  NORCROSS,  J., 
concur. 


(38  Nev.  64) 

STATE  T.  SALGADO.     (No.  2129.) 
(Supreme  Ck>urt  of  Nevada.    Dec.  30,  1014.) 

1.  JuBT   ({  129*)  —  Challenge  tor  Actual 
Bias— SuFFiciENCT—" Actual  Bias." 

Rev.  Laws,  Si  7146,  7146,  allow  a  challenge 
for  cause  on  the  general  ground  that  a  juror  is 
disqualified  for  want  of  any  qualification  pre- 
scribed by  law,  and  on  the  particular  ground 
that  be  is  disqualified  from  serving  in  the  ac- 
tion on  trial.  Section  7147  allows  a  challenge 
for  such  a  state  of  mind  on  the  part  of  the  juror 
as  leads  to  a  just  Inference  that  he  will  not  act 
with  entire  impartiality,  designated  "actual 
bias."  Section  7150  provides  that  In  a  challenge 
for  actual  bias  it  must  be  alleged  that  the  juror 
is  biased  against  the  party  challenging  him,  but 
that  no  one  shall  be  disqualified  by  reason  of  a 
formed  or  expressed  opinion  on  the  matter  in 
issue,  provided  it  appears  to  the  court  that  he 
can  act  impartially  in  the  trial.  Held,  that  a 
challenge  "for  actual  bias,"  not  stating  any 
ground  upon  which  the  challenge  rested  or  any 
reason  on  which  it  was  made  or  the  party 
against  whom  the  jnror  was  biased,  was  in  form 
insufficient. 

fEd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  g  559;   Dec.  Dig.  !  129.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actual  Bias.] 

2.  J0BT  (J  97*)— Competency— Bias. 

A  juror  in  a  trial  for  murder  who,  from 
what  he  had  read  and  heard,  had  formed  and 
expressed  an  opinion  going  to  the  merits  of  the 
case,  and  had  talked  about  it  with  several  per- 
sons, none  of  whom  had  witnessed  the  homicide, 
and  who  on  inquiry  stated  that  he  had  an  opin- 
ion as  to  defendant's  guilt  which  would  require 
testimony  to  remove,  but  that  he  would  lay 
such  opinion  aside  and  try  the  case  on  the  evi- 
dence, was  not  incompetent  on  the  ground  of  ac- 
tual bias. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  i§  431-433,  436-437;   Dec.  Dig.  {  97.*] 

3.  Homicide    (S   338*)  —  Habmless   Ebbob  — 
Admission  of  Evidence. 

In  a  prosecution  for  homicide,  where  the 
age  of  the  deceased  girl  was  not  a  material  is- 
sue in  the  case,  error,  if  any.  in  allowing  a 
state's  witness  to  answer  a  question  calling  for 
her  apparent  age,  was  harmless. 

TEd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i|  709-713;    Dec.  Dig.  !  338.*] 

4.  Cbimin'al   Law    (8   454*)  —  Opbnion   Evi- 
dence— Age  of  Decedent. 

In  a  trial  for  murder,  a  witness  for  the 
state  was  competent  to  express  his  opinion  as 
to  the  age  of  the  deceased  girl,  based  upon  his 
observations  made  at  the  time  of  the  homicide, 
where  such  evidence  was  not  very  important 
under  the  issues. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  1043%;  Dec.  Dig.  §  454.*] 


*For  oUiar  gases  iss  «fiqie  tofiio.  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  K«y-No.  Sartea  *  Rep'r  Indazea 
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6.  Homicide  (f  174*)— Evidenob— Acn  and 

DiCLAaATIONS. 

A  statement  by  accused  a  Terr  short  dm« 
after  the  stabbing:,  which  he  was  seen  to  do^ 
that  be  had  no  knife  and  had  not  cut  decedent} 
was  admissible  as  showing  a  consciousness  of 
gruilt. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  369-371;   Dec.  Dig.  |  174.»1 

6.  Cbiminat  Law    (|  369*)— Evidiwce— Coi.- 
LATEBAi.  Offenses. 

In  a  prosecution  for  killing  by  stabbing, 
evidence  that  defendant  stabbed  another  man 
daring  a  fight  over  the  deceased  a  few  minutes 
before  he  stabbed  the  deceased  was  admissible 
under  the  exception  to  the  rule  excluding  evi- 
dence of  collateral  crimes,  in  that  it  was  with 
reference  to  a  contemporaneous  crime,  the  cir- 
cumstances of  which  were  inseparable  from  the 
crime  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  822-824;  Dec.  Dig.  i  369.*] 

7.  Homicide  (t  173*)— Evidbrcs— Possession 
or  Weapons. 

In  a  prosecution  for  killing  by  stabbing, 
evidence  that  defendant  had  had  in  his  posses- 
sion a  knife  similar  to  the  one  found  in  close 
proximity  to  the  scene  of  the  stabbiner  was  ad- 
missible; objection  thereto  going  rather  to  its 
weight  than  its  admissibility. 

[Ed.   Note.— For   other   cases,   see  Homicide, 
Cent  Dig.  S  874;  Dec.  Dig.  i  178.*1 
&  Cbiminal    Law    (J    404*)— Bvidbhcb— De- 
fendant's Possession  of  Weapon— Identi- 
fication. 

The  identification  of  a  knife  as  that  in  de- 
fendant's  possession   the   afternoon   before   the 
homicide   and   as   the   one   used   by   defendant 
'when  he  stabbed  the  deceased  held  to  warrant 
its  admission  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g{  873,  891-893,  1467;  Dec. 
Dig.  i  404.*] 

Appeal  from  District  Court,  Elko  County; 
B.  J.  L.  Taber,  Judge. 

Jose  Salgado  was  convicted  of  murder  in 
the  first  degree,  and  he  appeahL  Afllrmed, 
with  direction  as  to  sentence. 

Emanuel  A.  Klein  and  Harold  P.  Hale, 

both  of  Elko,  for  appellant.  Geo.  B.  Thatch- 
er, Atty.  Gen.,  and  E.  P.  CarvlUe,  of  Elko, 
for  the  State. 

McCABRAN,  J.  The  defendant  was  con- 
victed of  murder  in  the  first  degree  for  the 
killing  of  an  Indian  girl  known  as  Bessie 
Andy.  From  the  Judgment,  and  from  an  or- 
der denying  a  motion  for  a  new  trial,  defend- 
ant has  appealed.  ' 

The  killing  took  place  on  the  main  street  of 
the  town  of  Elko.  The  defendant,  after 
throwing  the  girl  into  a  mud  puddle  in  the 
street,  and  after  stabbing  another  party,  who 
appears  to  have  been  a  companion  of  the  girl 
on  that  afternoon,  returned  to  the  spot  where 
the  girl  stood,'  and  plunged  his  knife  into  her 
l)ody  some  three  or  four  times,  causing  al- 
most instant  death. 

The  record  in  this  case,  in  so  far  as  the 
testimony  is  disclosed  thereby,  falls  to  set 
forth,  with  any  degree  of  satisfaction,  any 
particular  motive  for  the  killing.  The  de- 
fendant testified  in  his  own  behalf  during  the 
trial,  and  stated   that  he  was  a   native  of 


Mexico,  23  years  of  age,  and  from  his  state- 
ment It  may  be  gathered  that  the  defendant 
and  the  woman  whom  he  killed  had  been 
living  together  for  a  number  of  years.  The 
deceased  was  an  Indian  woman,-  about  20 
years  of  age.  The  defendant  stated  that  on 
occasions  when  he  came  to  town  a  certain 
Mexican,  or  half-breed,  who,  it  appears,  met 
the  defendant  and  Bessie  Andy,  the  deceas- 
ed woman,  immediately  before  the  homicide, 
was  always  trying  to  make  trouble  with  him, 
and  it  might  be  gathered  by  inference  from 
his  varlons  statem'ents  that  bad  blood  exist- 
ed between  the  defendant  and  this  half-breed 
Indian  or  Mexican  and  that  Bessie  Andy,  the 
deceased,  was  the  "woman  in  the  case"  about 
whom  the  unfriendly  relations  had  grown  up 
between  the  defendant  and  the  half-breed. 
The  defendant  in  his  testimony,  in  relating 
occurrences  immediately  preceding  the  hom- 
icide, said  that  the  half-breed  wanted  Bessie 
to  go  with  Iiim,  and  had  made  a  threat  that 
if  Bessie  did  not  go  with  him  that  he  would 
kill  Bessie  and  the  defendant  Counsel  for 
defendant  asked,  "What  did  the  Mexican  say 
he  wanted  with  Bessie?"  to  which  the  de- 
fendant replied,  "He  wanted  to  take  ber  to 
Golconda." 

The  father  of  Bessie  Andy  testified  that 
the  defendant  had  been  about  the  Indian 
camp  for  some  weeks  prior  to  the  homicide, 
and  that  the  defendant  and  Bessie,  daughter 
of  the  witness,  had  been  together  at  least  a 
part  of  this  time.  Just  prior  to  the  killing, 
the  defendant  and  Bessie  Andy,  together  with 
the  father  and  mother  of  the  latter,  had  din- 
ner together  at  a  Chinese  restaurant  It  ap- 
pears from  the  testimony  of  the  father  of  the 
girl  that  they  had  liquor,  and  that  be  became 
quite  Intoxicated.  AJfter  the  dinner  the  four, 
consisting'  of  the  defendant  and  the  deceased 
girl,  and  the  father  and  mother  of  the  latter, 
left  the  restaurant  and  started  toward  the 
Indian  camp,  passing  through  the  business 
section  of  the  town  of  Elko  on  the  way.  The 
defendant  and  the  deceased  girl,  who  were 
traveling  together  on  the  way  from  the  res- 
taurant toward  the  Indian  camp,  met  the 
half-breed  Indian  boy,  or  half-breed  Mexican, 
as  he  is  sometimes  termed  in  the  testimony 
of  the  several  witnesses.  The  latter  was  in 
company  with  one  Jim  Odell  on  the  occasion 
of  the  meeting,  and  from  the  deposition  of 
Odell,  taken  at  the  preliminary  examination 
and  admitted  in  evidence,  it  appears  that  the 
defendant  asked  where  they  were  going,  and 
the  half-breed  boy  replied: 

"We  are  going  to  sleep." 

"Then,"  said  Odell,  "the  Indian  girl,  Bessie, 
said  something  to  the  (half-breed) -Indian  boy  in 
Indian.  I  don't  know  what  she  said,  and  he 
answered  her,  and  then  he  (meaning  Jose  Sal- 
gado) turned  around  and  started  to  hitting 
Bessie.  Q.  Then  what  followed,  if  anything? 
A.  Then  she  fell  at  my  feet,  and  she  bewed  me 
and  the  Indian  boy  to  make  him  stop,  ard  she 
got  up  on  her  feet  and  started  acroits  the  street, 
and  the  defendant  run  around  in  front  of  her, 
and  pushed  her  down  in  the  water  and  went  oo 
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>  of  her  anil  started  to  beating  her,  and  the  In- 
tn  boy  told  him  to  stop,  and  he  wouldn't  do 
so  the  Indian  boy  hit  him,  and  then  the  In- 
in  boy  stepped  bac^,  and  I  tried  to  pull  bim 
,  and  he  started  to  fighting  with  me.  As  I 
IS  fighting  with  him,  I  happened  to  get  the 
It  of  him,  and  he  reached  in  his  pocket  and 
t  a  knife.  As  I  seen  him  pull  a  knife  I  let 
n  go  and  ran  towards  the  S.  P.  track.  The 
dian  boy  then  said  something  to  him,  and  he 
ised  him  into  the  saloon.  After  he  came  out 
the  saloon  he  walked  right  over  to  Bessie, 
d  the  first  stroke  cut  her  on  the  left  side  of 
i  neck.  He  then  started  to  walk  away,  and 
don't  know  where  they  caught  him,  but  I 
ess  somewhere  up  here.  Q.  Did  yon  see  Jom 
ike  Bessie  with  the  knife?  A.  xes,  'sir.  Q. 
>w  many  times,  as  near  as  you  remember? 
Well,  I  seen  the  first  stroke,  and  then  he 
tbbed  her  around  the  neck  and  made  several 
okes.    I  do  not  know  how  many." 

Witness  Odell  was  asked: 

How  many  times  did  you  hit  him  (the  de- 
idant)  ?  A.  I  don't  remember,  but  I  nit  him 
eral  times  in  the  face." 

k  coavlctlon  of  murder  In  the  first  degree 

8  tlie  result  of  the  trial,  and,  the  Jury  bav- 

;  failed  to  designate  tbe  punishment,  the 

irt  sentenced  the  defendant  to  death  by 

x>tlng. 

\.  statement  of  defendant's  counsel,  made 

the  Jury  before  the  presentation  of  his 
le.  Is  significant.  Inasmuch  as  It  may  have 
ne  bearing  on  the  principal  assignments 
error.  In  part.  It  is  as  follows: 
If  the  court  please,  and  gentlemen  of  the 
y,  we  are  not  taking  the  position  that  this 
n  should  not  be  punished  for  the  crime.  We 
:  in  no  way  attempting  to  prove  that  this 
n  is  not  guilty  of  killing  Bessie  Andy,  and  we 
!  not  going  against  the  rules  and  laws  of  our 
:ial  life  so  far  as  to  say  that  you  should  not 
ush  Joe  Salgado  for  killing  Bessie  Andy, 
t  we  have  disagreed  with  the  state  in  this 
y:  That  he  is  not  guilty  of  murder  in  the 
It  degree,  but,  under  the  circumstances  of 
g  case,  we  expect  to  make  it  clear  and  plain 
you  gentlemen  that  he  is  guilty  of  a  lesser 
me,  and  that  is  why,  we  are  asking  you  to 

bim — to  fix  his  punishment  as  will  meet  the 
3um8tances.  Therefore,  understand  us,  gen- 
nen,  because  we  are  in  this  courtroom  and 
ending  this  case,  we  are  not  putting  the 
inty  of  Elko  to  the  expense  of  trying  this 
n  because  we  contend  that  he  is  not  guilty 
a  crime,  but  we  are  putting  the  county  of 
CO  to  the  expense  merely  because  we  con- 
sntiously  believe  that  this  man  is  not  en- 
ed  to  the  most  extreme  punishment  of  the 
^  and  therefore  we  will  ask  you,  after  we 
^e  shown  to  you  to  the  best  of  our  ability 

circumstances  surrounding  this  case,  to  take 

law  and  tbe  instructions  of  the  court,  or  the 
dence  and  the  instructions  of  the  court,  and 
igh  everything  carefully,  and  do  with  Joe 
Igado  as  you  think  ought  to  be  done." 

Dhe  principal  assignment  of  error  relied 
>n  by  the  appellant  charges  the  trial  court 
:h  error  for  having  denied  the  defendant's 
tllenge  to  the  Juror  F.  B.  Jacoby.  The  de- 
idant  challenged  the  Juror  "for  actual 
s,"  and  In  this  respect  we  deem  It  suffl- 
nt  to  say  that  the  Juror,  by  his  answers 
interrogatories  propounded  to  him,  signi- 
1  that  he  had  read  of  the  case  and  had 
Ued  to  several  people  with  reference  to  the 
;e:  that  from  what  he  had  read  and 
ird  he  bad  formed  and  had  expressed  an 


opinion  going  to  the  merits  of  the  case.  It 
appears  that  none  of  the  parties  with  whom 
he  had  conversed  witnessed  the  homicide. 
His  condition  of  mind  with  reference  to  the 
case  Is  set  forth  in  the  following: 

"Q.  Well,  right  now  then  you  have  an  opln-" 
ion  as  to  whether  this  man  be  guilty  of  murder 
in  the  first  degree,  or  otherwise,  liaven't  you? 
A.  I  have.  Q.  And  if  you  sat  as  a  juror  on 
this  case  right  at  the  outset  of  the  trial  one  of 
tbe  parties  would  be  under  a  disadvantage  in 
your  mind,  wouldn't  they?  A.  Yes,  sir.  Q.  It 
would  require  a  certain  amount  of  testimony  tt 
remove  that  disadvantage  from  your  mind?  A. 
It  would." 

He  further  stated: 

"I  mean  at  the  present  time  I  have  what  you 
may  call  a  fixed  opinion,  but,  if  the  evidence 
disagreed  with  tbe  opinion  that  I  have  formed 
and  what  I  have  read,  I  could  change  my  opin- 
ion." 

In  response  to  questions  propounded  by 
the  court,  the  Juror  answered  that  be  could, 
if  accepted  as  a  Juror,  lay  his  opinion  aside 
and  try  the  case  on  the  evidence  presented 
at  the  trial.  In  view  of  the  form  of  the  ob- 
jection Interposed,  the  substance  of  the  an- 
swer given  by  the  Juror  Jacoby  and  the  state- 
ments made  by  him  are  not  sabject  to  tbe 
same  consideration  as  they  would  be  If  tbe 
objection  had  assumed  another  form. 

[1]  The  statute  relative  to  this  subject  pro- 
vides that  a  challenge  for  cause  may  be  tak- 
en by  either  party  relative  to  a  particular 
Jnror,  for  reasons: 

First:  General;  1  e.,  that  the  Juror  Is 
disqualified  from  serving  on  any  case  by 
reason  of  his  having  been  convicted  of  a 
felony;  for  want  of  any  qualifications  pre- 
scribed by  law;  or  is  of  unsound  mind  or 
has  physical  defects^whlch  would  render  him 
incapable  of  performing  the  duties  of  Juror. 

Second:  Particular;  1.  e.,  that  be  Is  dis- 
qualified from  serving  In  the  action  on  trlaL 

K.  li.  Nev.  SS  7145,  7146. 

Particular  causes  of  challenge  are  by  our 
statute  divided  into  classes:  First,  such  a 
bias  as,  when  the  existence  of  the  tects  is 
ascertained,  in  Judgment  of  law,  disqualifies 
tbe  Juror — designated  Implied  bias;  second, 
such  a  state  of  mtnd  on  the  part  of  tbe  juror 
as  leads  to  a  Just  inference,  In  reference  to 
the  case,  that  he  will  not  act  with  entire 
Impartiality— designated  actual  bias.  B.  L. 
Nev.  I  7147. 

Section  7150  of  our  Bevlsed  Laws  pre- 
scribes how  a  challenge  for  either  implied  or 
actual  bias  may  be  taken.    It  is  as  follows: 

"In  a  challenge  for  implied  bios,  one  or  more 
of  the  causes  stated  in  section  298  must  be  al- 
leged. In  a  challenge  for  actual  bias,  it  must 
be  alleged  that  tbe  juror  Is  biased  against  the 
party  challenging  him ;  but  no  person  shall  be 
disqualified  as  a  juror  by  reason  of  having  form- 
ed or  expressed  an  opinion  upon  the  matter  or 
cause  to  be  submitted  to  such  jury,  founded  up- 
on public  rumor,  statements  in  public  press,  or 
common  notoriety,  provided  it  appears  to  the 
court,  upon  his  declaration,  under  oath  or  other- 
wise, that  he  can  and  will,  notwithstanding 
such  an  opinion,  act  impartially  and  fairly  up- 
on, the  matters  submitted  to  him." 
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Under  our  former  procedure,  a  challenge 
for  actual  bias  required  that  the  court  should 
appoint  triers  to  determine  It.  The  new 
procedure  adopted  In  1912  did  away  with 
the  process  of  detei-minatlon  by  triers,  and 
made  the  court  the  forum  In  which  both  im- 
plied bias  and  actual  bias  should  be  deter- 
mined. It  is  unnecessary  for  us  to  deter- 
mine In  this  instance  as  to  the  qualification 
of  the  Juror  as  disclosed  by  his  answer 
made  on  voir  dire,  nor  is  it  essential  that  we 
pass  upon  the  question  of  implied  bias,  inas- 
much as  the  challenge  was  not  for  implied 
bias,  but  intended  rather  to  constitute  a 
challenge  for  "actual  bias." 

Under  our  former  Practice  Act,  where 
triers  were  required  to  determine  the  truth  or 
falsity  of  a  challenge,  it  was  essential  that 
the  diallenge,  when  made,  should  conform 
to  the  statutory  prescription.  The  change  of 
the  forum  by  which  the  challenge  should  be 
determined,  from  triers,  as  formerly  pre- 
scribed, to  the  court,  as  under  the  new  pro- 
cedure, did  not.  In  our  Judgment,  in  any 
way  change  the  force  and  effect  of  the  stat- 
ute as  to  the  essential  grounds  upon  which 
the  challenge  should  be  based,  or  the  essen- 
tial form  of  the  challenge.  The  statute  in 
that  respect  remains  the  same  as  that  for- 
merly in  force,  the  ground  being,  as  pre- 
scribed: 

"The  existence  of  a  state  of  mind  on  the  part 
of  the  juror  which  leads  to  a  just  inference,  in 
reference  to  the  case,  that  he  will  not  act  with 
entire  impartiality" 

— the  form  of  the  challenge  being,  at  least 
in  substance,  as  prescribed  by  statute,  "that 
the  Juror  is  biased  against  the  party  chal- 
lenging him." 

The  mere  assertion,  "Challenge  the  Juror 
for  actual  bias,"  fails  to  state  any  ground 
upon  which  the  challenge  rests  or  by  reason 
of  which  it  Is  made,  or  as  to  the  party 
against  whom  he  is  biased,  and  hence  the 
requirements  of  the  statute  are  not  followed, 
and  no  statutory  challenge  is  interposed. 
People  T.  Hopt,  3  Utah,  398,  4  Pac.  260;  Rob- 
inson V.  Territory,  16  OU.  241,  86  Pac.  461. 
In  the  case  of  People  v.  Hopt,  supra,  the 
Supreme  Court  of  Utah  passed  upon  the 
question  here  under  consideration,  and  in 
the  light  of  a  statute  identical  to  ours,  and 
under  almost  identical  conditions.  To  the 
same  effect  is  the  case  of  State  v.  Gordon, 
6  Idaho,  297,  48  Pac.  1061.  This  question 
was  passed  upon  In  an  early  decision  by  the 
Supreme  Court  of  California  under  a  stat- 
ute similar  to  our  former  Practice  Act  re- 
quiring triers,  and  the  reasoning  there  set 
forth  we  deem  applicable  to  this  case. 
People  T.  Reynolds,  16  Cal.  130.  It  has  re- 
peatedly been  held  by  this  court  that  a 
challenge  for  implied  bias  which  falls  to 
state  one  or  more  of  the  statutory  grounds 
as  a  basis  for  challenge  is  iusutflcient.  State 
V.  Raymond,  11  Nev.  98;  State  t.  Vaughan, 
22  Mer.  296,  39  Pac.  733;   State  T.  Gray,  19 


Nev.  212,  8  Pac  456;  State  ▼.  Slmas,  25 
Nev.  449,  62  Pac.  242. 

The  determination  of  the  question  of  actu- 
al bias  being  by  our  more>  recent  practice  left 
with  the  court,  the  same  forum  as  that  to 
which  the  question  of  implied  bias  is  sub- 
mitted for  determination,  the  reasoning 
which  was  followed  by  this  court  on  the 
question  of  the  sufficiency  of  a  challenge  for 
implied  bias  should,  in  our  Judgment,  war- 
rant us  now  in  holding,  as  was  held  by  the' 
Supreme  Court  of  Utah  in  the  case  of  People 
y.  Bopt,  supra,  that,  in  order  for  the  chal- 
lenging party  to  raise  any  point  for  the  con- 
sideration of  the  court,  there  must  be  a  dec- 
laration of  cause  suhstantially  complying 
with  the  provisions  of  the  statute,  and  the 
form  of  the  challenge  must  be  in  substantial 
compliance  with  that  prescribed  by  statute; 
L  e.,  "that  the  juror  is  biased  against  the 
party  challenging." 

The  challenge  was  insufficient  in  form; 
and,  while  it  does  not  appear  from  the  rec- 
ord as  to  whether  the  court  denied  the  chal- 
lenge for  this  reason,  or  because  he  deemed 
the  juror  free  from  objection,  the  ruling 
must  be  sustained  for  failure  to  declare  a 
ground  of  challenge  known  to  the  statute. 
State  V.  Vaughan,  supfa ;  Robinson  v.  Terri- 
tory, 16  Okl.  241,  85  Pac.  451;  State  v. 
Myers,  198  Mo.  248,  94  8.  W.  242. 

[2]  From  the  record  in  this  case  with  ref- 
erence to  the  voir  dire  examination  of  the 
juror  Jacoby,  it  appears  that,  if  he  was 
disqualified  at  all,  it  was  only  such  a  dis- 
qualification as  would  subject  him  to  a  chal- 
lenge for  implied  bias,  and  was  not  such  as 
would  in  any  way  subject  him  to  a  challenge 
for  actual  bias.  He  was  not  challenged  on 
the  ground  of  implied  bias;  hence  It  is  un- 
necessary for  us  to  deal  with  that  phase; 
sufiice  it  to  say  that,  had  a  challenge  for  Im- 
plied bias  been  interposed  to  the  Juror 
Jacoby,  the  trial  court,  following  the  rule 
laid  down  by  this  court  in  the  case  of  State 
V.  Roberts,  27  Nev.  449,  77  Pac.  598,  would 
have  been  required  to  allow  the  challenge 
and  excuse  the  Juror. 

Assuming  that  the  challenge  interposed 
had  been  made  in  substantial  compliance 
with  the  statute,  we  find  nothing  in  the  ex- 
amination of  the  juror  which  would  indicate 
to  our  mind  that  he  was  subject  to  such  a 
challenge;  hence,  laying  aside  the  question 
of  the  sufllclency  of  the  challenge  as  to  form, 
there  was  no  error  in  the  denying  of  the 
challenge  on  the  issue  made.  Statements  of 
the  Juror  made  on  voir  dire  failed  to  dis- 
close that  he  had  ever  known  or  seen  the  de- 
fendant In  fact,  the  defendant  was  a  man 
who  was  apparently  but  little  known  in  the 
community.  The  juror's  answers  disclosed 
nothing  from  which  we  may  infer  a  personal 
feeling  or  bias  toward  or  against  the  defend- 
ant or  any  one  connected  with  the  defense. 
He  had  read  of  the  case,  had  heard  the  case 
talked  of,  bad  heard  the  matter  of  the  killing 
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of  the  Indian  girl  discussed,  had  entered 
Into  the  discussion  perhaps,  and  from  what 
he  had  read  and  heard  he  bad  formed  an 
opinion.  The  parties  with  whom  he  had 
talked  or  who  had  discussed  the  incld^it  in 
his  presence  were  not  witnesses  to  the  kill- 
ing. The  opinion  which  be  had  be  said  was 
-not  fixed  or  set,  but  that  he  could  lay  it 
aside  and  determine  the  guilt  or  innocence 
of  the  defendant  on  the  evidence  produced  at 
the  trial.  Having  all  of  these  disclosures  as 
to  the  condition  of  the  Juror's  mind  with 
reference  to  the  defendant,  the  party  chal- 
lenging, in  view  of  the  position  taken  by  de- 
fendant as  to  the  commission  of  the  act,  and 
in  view  of  the  declaration  of  defendant's 
counsel  made  as  a  preliminary  statement  to 
the  Jury,  it  can  scarcely  be  seriously  con- 
tended that  the  court  could  have  been  suc- 
cessfully charged  with  error  if  It  denied  the 
challenge  in  the  event  that  the  same  had 
been  properly  Interposed. 

[3, 4]  The  appellant  assigns  error  to  the 
trial  court  for  having  permitted  the  state's 
witness  McNamara  to  respond  to  a  question 
calling  for  the  apparent  age  of  the  dead 
girl.  The  objection  to  the  interrogatory 
was  upon  the  ground  that  it  called  for  a  con- 
clusion, was  incompetent,  and  Immaterial. 
The  age  of  the  girl  was  not  a  material  issue 
in  the  case,  and  hence,  even  if  the  conten- 
tion of  appellant  was  well  founded,  the  error 
would  be  harmless,  but,  asid^  from  that,  the 
witness  was  a  competent  witness  to  express 
bis  opinion  as  to  the  age  of  the  deceased, 
based  upon  his  observations  made  at  the 
time  of  the  homicide.  The  relevancy  of  such 
testimony  depends  upon  the  nature  of  the 
issues  being  tried.  If  the  Issues  were  sharp- 
ly drawn  on  the  quesliion  of  age,  a  different 
rule  might  apply,  bht  that  Is  not  before  us 
for  consideration.  Opinion  evidence  gains 
Its  sanction  in  the  law  by  reason  of  the  rule 
of  necessity.  No  hard  and  fast  rule  has  been 
promulgated  by  which  evidence  of  this  char- 
acter' may  be  Judged.  In  cases  where  the 
age  of  a  person  is  an  Issue,  such  as  cases 
Involving  carnal  knowledge  of  a  female  un- 
der the  age  of  consent,  the  opinion  of  wit- 
nesses as  to  the  age  of  the  prosecutrix,  bas- 
«d  on  their  observadtm,  has  been  held  com- 
petent Walker  v.  State,  26  Tex.  App.  448, 
S  S.  W.  644;  Bice  V.  state,  87  Tex.  Or.  R. 
38,  38  S.  W.  803;  17  Cyc.  98. 

[S]  The  witness  Carter  was  permitted,  over 
the  objections  of  defendant's  counsel,  to  tes- 
tify as  to  a  statement  made  by  defendant 
a  very  short  time  after  the  stabbing.  The 
statement  testified  to  as  having  been  made 
by  defendant  was  in  denial  of  the  aftair  in 
which  he  said:  "Me  no  got  a  knife;  me  no 
cut."  There  is  no  contention  that  tiie  testi- 
mony was  not  properly  res  gestae.  Utter- 
ances made  by  the  defendant  after  the  act 
of  which  he  is  accused,  which  are  intended 
to  set  up  a  false  defense,  are  admissible  in 
cases  of  this  character  as  tending  to  show 
consciousness  of  guilt    S  Wliarton,  Criminal 


Evidence,  1752,  1753;  Rex  T.  SteffotT,  20 
Ont  L.  R.  103;  State  v.  Clark,  160  Iowa,  138. 
140  N.  W.  821. 

[8]  The  evidence  produced  by  the  prosecn- 
tion  as  to  the  act  of  the  defendant  in  stab- 
bing another  man  a  few  minutes  before  stab- 
bing the  Indian  girl  was  properly  received. 
It  was  directly  a  part  of  the  main  event  in 
which  the  deceased  lost  her  life,  so  closely 
connected  as  to  be  inseparable  in  a  narrative 
as  to  acts  of  the  defendant  at  the  time  of  the 
homicide.  This  evidence  was  admissible  un- 
der the  exception  to  the  rule  excluding  evi- 
dence of  collateral  crimes,  in  that  it  was 
with  reference  to  a  contemporaneous  crime, 
the  circumstances  surrounding  which  were, 
as  we  have  said,  essential  to  a  sequential 
narrative  of  the  main  event 

[71  We  find  no  error  in  the  admission  of 
the  evidence  as  to  the  defendant  having  had 
in  his  possession  a  knife  similar  to  the  one 
found  In  close  proximity  to  the  scene  of 
the  homicide.  Testimony  as  to  the  former 
possession  of  weapons  similar  to  those  found 
in  possession  of,  or  traced  even  by  circum- 
stantial evidence  to,  the  defendant  is  al- 
ways admissible.  Objection  to  this  class  of 
evidence  is  rather  to  its  weight  than  to  its 
admissibility.  2  Wharton,  Criminal  Evi- 
dence, 1748. 

[8]  The  knife  received  in  evidence  was 
Identified  as  having  been  in  the  defendant's 
possession  the  afternoon  before  the  homicide, 
and  the  witness  Odell  identified  the  knife  as 
being  the  one  used  by  defendant  when  he 
stabbed  the  girl.  No  further  identification 
was.  necessary  for  its  admission  in  evidence. 
There  is  therefore  no  merit  in  appellant's 
contention  In  this  respect 

We  find  no  other  assignments  of  error 
which  we  deem  sufllclently  Important  to  re- 
quire extended  comment  The  killing  of  the 
girl  was  admitted  by  counsel  for  defendant 
to  the  Jury  in  his  preliminary  statement 
Appellant  only  sought  to  have  the  punish- 
ment mitigated.  While  it  was  within  the 
power  of  the  Jury  to  have  returned  a  ver- 
dict fixing  the  punishment  at  life  imprison- 
ment or  one  fixing  the  punishment  at  death, 
they  refused  to  do  either,  but  rendered  their 
verdict  fixing  only  the  degree  of  the  crime. 
We  find  nothing  in  the  record  from  which 
It  might  be  inferred  that  appellant  received 
other  than  a  fair  trial,  or  that  a  different 
result  might  flow  from  another  trial. 

The  Judgment  Is  affirmed,  and  the  court 
below  is  directed  to  fix  a  time  and  make  all 
necessary  and  proper  orders  for  having  its 
sentence  carried  into  efCect  by  the  warden 
of  the  state  prison. 

TAI30T,  0.  J.,  concurs. 

NORCROSS,  J.  I  concur  in  the  Judgment 
and  in  the  opinion  generally  of  Mr.  Justice 
McCARRAN.  There  are,  however,  some  por- 
tions of  the  opinion  of  my  learned  associate, 
relative  to  the  rulings  of  the  court  below 
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apon  the  objections  to  the  Juror  Jacoby,'  In 
which  I  am  not  entirely  In  accord.  The  Juror 
was  first  challenged  upon  the  ground  of  "ac- 
tual bias,"  and  later  a  further  challenge  was 
Interposed  upon  the  ground  "that  the  Juror 
has  answered  that  he  has  a  fixed  opinion  as 
to  the  gnllt  or  Innocence  of  this  man."  It 
must  be  conceded  that  the  challenges  Inter- 
posed were  not  technically  and  strictly  in  the 
form  prescribed  by  the  statute;  yet  I  am  of 
opinion  that,  had  the  examination  of  the  Ju- 
ror disclosed  that  he  was  disqualified  either 
for  actual  or  implied  bias,  the  right  of  the 
defendant  to  be  tried  by  a  fair  and  Impartial 
jury  ought  not  to  turn  on  the  mere  technical 
form  of  the  objection,  where  the  form  of  the 
challenge  was  not  questioned  by  the  court  or 
opposing  counsel,  and  where  the  course  of 
the  examlnatlo;i  of  the  Juror  indicated  that 
a  proper  challenge  was  assumed  to  have  been 
made.  A  challenge  for  actual  bias  should, 
as  the  statute  prescribes  (Rev.  Laws,  i  7150) 
allege  "that  the  juror  is  biased  against  the 
party  challenging  him."  But  should  a  fail- 
ure to  allege  that  the  bias  is  "against  the 
party  challenging"  operate  to  make  the  chal- 
lenge unavailing,  in  the  absence  of  objection 
to  its  form,  where  the  whole  line  of  the  ex- 
amination of  the  Juror  indicates  that,  If  the 
Juror  Is  biased  at  all,  it  is  against  the  party 
interposing  the  defective  challenge,  and  that 
question  Is  apparent  to  the  court  and  the 
prosecuting  attorney  to  be  the  one  actually 
under  investigation?    I  think  not. 

The  same  situation  is  presented  with  re- 
gard to  the  challenge  Interposed,  "that  the 
Juror  has  answered  that  he  has  a  fixed  opin- 
ion as  to  the  guilt  or  innocence  of  this  man." 
Strictly  and  technically  this  challenge  should 
have  been  for  "Implied  bias,"  and  the  eighth 
cause  should  have  been  designated: 

"(8)  Having  formed  or  ezpressed  an  unguall- 
fied  opinion  or  belief  that  the  prisoner  is  guilty 
or  not  guilty  of  the  offense  charged." 

The  examination  of  the  Juror  discloses, 
however,  that  this  was  the  question  under  in- 
vestigation, and  that  neither  the  court  nor 
the  prosecution  was  misled  by  the  form  of 
the  challenge.  In  State  v.  Raymond,  11  Nev. 
107,  this  court,  speaking  through  Hawley,  J., 
regarded  a  "deliberate  or  fixed  opinion"  and 
an  "unqualified  opinion"  as  synonymous.  See, 
also.  State  t.  Roberts,  27  Nev.  449,  77  Pac 
598. 

The  tendency  of  modem  decisions  is  to  dis- 
regard technicalities.  Judgments  of  convic- 
tion will  not  be  disturbed  for  errors  which 
do  not  affect  the  defendant's  substantial 
rights.  Certainly  as  much  reason  exists  for 
supporting  a  rule  that  a  defendant  in  a  crim- 
inal case  will  not  be  held  to  have  lost  a  sub- 
stantial right  because  of  any  mere  technical- 
ity in  the  form  of  an  objection  which  has 
not  misled  the  prosecution  or  the  court  in 
its  ruling. 

The  examination  of  the  Juror  Jacoby  as  to 
his  quallflcatlona  was  gone  into  quite  thor- 


oughly and  at  considerable  length.  From  the 
whole  examination  it  appears  quite  clear,  I 
think,  that  the  court  did  not  err  in  denying 
the  challenge  either  for  actual  or  Implied 
bias.'  While  the  juror,  in  answer  to  a  ques- 
tion of  counsel  for  the  defendant,  replied, 
"At  the  present  time  I  have  what  you  might 
call  a  fixed  opinion,"  other  portions  of  his 
examination  show  clearly  that  he  did  not 
have  a  "fixed"  opinion  In  the  sense  of  an  un- 
qualified opinion.  As  further  Indicating  the 
character  of  opinion  entertained  by  the  juror, 
the  following  excerpt  is  taken  from  the  ex- 
amination upon  the  part  of  the  prosecuting 
attorney: 

"Q.  Then  the  opinion  that  you  have  is  con- 
ditioned, li  It  not,  upon  what  yoa  have  heard  of 
the  facts  being  true ;  that  is,  it  what  you  have 
heard  of  the  facts  differs  from  the  evidence  here, 
the  opinion  which  you  have  already  formed  you 
would  entirely  disregard,  would  yon  not?  A.  I 
would.  <^.  Now,  would  yon  to  any  extent  aa  a 
juror  be  influenced  by  what  you  have  heard  of 
this  case?  A.  I  think  not.  Q.  Do  yon  feel 
that  you  could  sit  as  a  juror  In  this  case  and  do 
equal  justice  to  the  state  and  to  the  defendant? 
A.  I  think  so." 

Also  the  following  excerpt  from  the  ex- 
amination of  the  juror  by  the  court: 

"Q.  Sir.  Jacoby,  if  yon  should  be  accepted  as 
a  juror  and  sworn  to  try  the  case  with  the  oth- 
er 11,  would  the  opinion  which  you  have  at  this 
time  have  any  influence  upon  your  verdict?  A'. 
No ;  I  don't  think  it  would.  •  •  •  Q.  Now, 
the  important  thing  \^ith  yoo  is:  Could  you 
and  would  you, 'if  accepfed  as  a  juror,  act  with 
entire  impartiality  in  this  case?  A.  I  think  I 
would ;  yea,  sir.  Q.  Well,  do  you  feel  sure  that 
you  could  and  would  do  Utat?    A.  I  think  so." 

Also  the  following  excerpt  from  the  fur- 
ther examination  of  the  Juror  by  counsel  for 
defendant: 

"Q.  Mr.  Jacoby,  wouldn't  it  be  necessary  for 
one  side  to  introduce  a  certain  amount  of  evi- 
dence to  overcome  that  opinion?  A.  No;  I 
don't  think  so.  I  think  If  I  sat  as  a  juror  I 
would  give  a  decision  strictly  according  to  the 
evidence." 

It  nowhere  definitely  appears  from  the  ex- 
amination that  the  Juror  had  formed  or  ex- 
pressed an  unqualified  opinion.  Such  opinion 
as  the  testimony  discloses  the  Juror  bad  was 
clearly  a  qualified  opinion  based  "upon  pub- 
lic rumor,  statements  in  public  press,  or  com- 
mon notoriety."  It  further  quite  clearly  ap- 
pears that,  "notwithstanding  such  an  opin- 
ion," the  Juror  would  "act  impartially  and 
fairly  upon  the  matters  submitted  to  him." 

Amuming,  as  I  do,  that  a  sufficient  chal- 
lenge for  Implied  bias  was  interposed,  I  can- 
not agree  with  the  prevailing  opinion  that 
the  challenge  is  good  under  the  rule  laid 
down  by  this  court  In  State  v.  Roberts,  27 
Nev.  449,  77  Pac.  598.  The  statute  upon 
which  the  Roberts'  Case  was  based  has  been 
materially  modified  since  that  decision.  The 
only  proviso  existing  In  the  statute  at.  the 
time  of  the  Roberts'  decision  which  operated 
to  prevent  the  formation  or  expression  of  an 
unqualified  opinion  from  becoming  an  abso 
lute  disqualification  upon  proper  challeng<> 
was  the  following: 
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"That  such  nnqnalifled  opinion  or  belief  aball 
not  have  been  formed  or  expressed  or  based  up- 
on tbe  reading  of  newspaper  accounts  of  toe 
transaction."  Cutting's  Compiled  Laws  1900,  f 
4305. 

A  reference  to  Ber.  Laws,  |  7160,  qnoted 
In  the  prevailing  opinion,  will  show  tbe 
change  in  tbe  law  made  by  the  later  statute. 


(38  Ney.  lOS) 

STATE  T.  8WITZEB.    (No.  2148.) 
(Supreme  Court  of  Nevada.     Dec.  81,  1914.) 

1.  RORBBBT    (I  17*)  —  INDICTMBITP  —  IlflSNT 
— "FMjORIOUM.T." 

An  information,  substantially  following  tbe 
form  of  the  statute,  charging  that  defendant 
willfully,  nnlawfully,  and  feloniously  took  from 
a  person  certain  goods  and  chattels  of  such  per- 
son, was  not  defective  because  not  specifically 
charging  a  taking  with  an  intent  to  commit  a 
larceny;  the  word  "feloniously"  l>eing  a  suffi- 
cient averment  of  the  intent  necessary  to  con- 
stitute the  o£fense. 

[Bd.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  ${  16-23,  26;   Dec  Dig.  {  17.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Felonious.] 

2.  indrctmknt  and   information   (}  ho*)— 
Lanouaoe  ot  Statdtb— Robbery. 

An  indictment  charging  robl>ery  in  the  lan- 
guage of  the  statute  is  suiScient. 

tEd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {§  289-294;  Dec. 
Dig.  §  110.»] 

8.  Cbimtnal  Law  ({  825*)— TbiaI/— Reqitest 

FOR  Instructions. 

Where  the  court  defines  the  crime  In  tbe 
language  of  the  statute,  defendant  desiring  a 
more  particular  instruction  should  request  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2006;   Dec.  Dig.  (  826.*] 

4.  JuRT  (5  117*)  —  Objections  to  Panel  — 

Time  tor  Interfobino. 

Under  Rev.  Laws,  §  7134,  providing  that  a 
challenge  to  the  panel  must  be  taken  before  a 
juror  is  sworn,  an  objection  to  the  panel,  first 
made  after  the  jury  was  sworn,  on  the  ground 
that  the  court  bad  issued  a  second  venire  after 
excusing  a  portion  of  tbe  fiirst  venire,  came  too 
late. 

[Ed.  Note.— For  other  cases,  see  Jury,  Ont 
Dig.  {  644;  Dec  Dig.  §  117.*] 

6.  Jury   (|  75*)— Excusing  Jurors— Second 

Venire- Two  Judges. 

Under  Rev.  Laws,  i  4903,  providing  that 
tbe  two  judges  of  the  district  court  shall  have 
doncnrrent  and  coextensive  jurisdiction,  one 
judge  of  the  district  court  has  power  to  excuse 
jurors  and  to  issue  a  second  venire  to  fill  out  the 
panel. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SS  384-390 ;    Dec.  Dig.  §  75.*] 

6.  Criminal   Law    ({   1144*)— Review— Pbb- 

BtniFTIONS. 

In  the  absence  of  a  showing  in  the  record 
of  the  grounds  on  which  jurors  impaneled  were 
excused,  it  will  be  presumed  on  appeal  that  the 
court  properly  exercised  its  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $|  2736-2784.  276ft-2771,  2774- 
2781,  2901,  3010-3037 ;  Dec.  Dig.  i  1144.*] 

7.  Jury  ({  116*)  —  Challbnqe  to  Panel  — 
Grounds. 

Under  Rev.  Laws,  §  7133.  providing  that  a 
challenge  to  tbe  panel  can  be  founded  only  on  a 
material  departure  from  the  forms  prescribed  by 
statute  in  respect  to  the  drawing  and  return  of 


tbe  jury,  or  on  the  intentional  omission  of  the 
proper  ofiicer  to  summon  one  or  more  of  the  ju- 
rors, an  objection  to  the  panel,  on  the  ground 
that  the  court  having  summoned  a  panel  of  ju- 
rors excused  a  portion  of  'them  and  issued  a 
second  venire,  is  not  well  taken. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  {{  542,  643;  Dec.  Dig.  1 116.*] 

8.  Robbery   (|  23*)— Evidence— Possession 
OF  Weapon. 

Evidence  that  defendant,  a  few  days  prior 
to  the  alleged  robbery,  had  in  his  possession  a 
revolver  similar  in  appearance  to  that  used  in 
the  commission  of  the  robbery  and  found  on  his 
person  on  his  arrest  a  few  days  after  tbe  offense 
was  committed,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent.  Dig.  ii  29-31 ;   Dec.  Dig.  I  23.*] 

9.  Criminal  Law  (J  369*)—Bvidence— Other 
Offenses. 

Such  evidence  was  not  within  the  rule  pro- 
hibiting evidence  of  a  separate  and  distinct 
crime  unconnected  with  that  for  the  commission 
of  which  the  defendant  was  on  trial,  where  there 
was  nothing  to  show  that  at  the  time  witnesses 
saw  the  revolver  in  defendant's  possession  he 
was  engaged  in  the  commission  of  any  criminal 
offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  822-824;  Dec.  Dig.  {  369.*] 

Appeal  from  Second  Judicial  District 
C!ourt;    Tbos.  F.  Moran,  Judge. 

William  Switzer  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

Thomas  E.  Kepner,  of  Reno,  for  appel- 
lant Oeo.  B.  Thatcher,  Atty.  Oen.,  for  the 
State. 

NORCBOSS,  J.  The  appellant  was  con- 
victed of  the  crime  of  robbery,  and  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing a  motion  for  a  new  trial. 

[1]  It  Is  contended  by  counsel  for  appel- 
lant that  the  information  is  fatally  defective 
because  of  the  absence  of  a  specific  charge 
that  the  property  was  taken  with  Intent  to 
commit  a  larceny.  The  information  charges 
that  the  defendant  did  "willfully,  unlawfully, 
and  feloniously  take  from  the  person  of  and 
in  the  presence  of  Jack  Vera  *  *  *  of 
the  personal  goods  and  chattels  of  the  said 
Jack  Vera,"  etc.  In  SUte  v.  Hughes,  31 
Nev.  274,  102  Pac.  663,  we  said: 

"The  word  'feloniously,'  used  in  the  body  of 
the  indictment,  in  a  legal  sense,  means,  'done 
with  intent  to  commit  crime.'  Its  use-  in  an 
indictment  has  uniformly  been  held  to  be  a 
snfiicient  averment  of  the  intent  necessary  to 
constitute  the  crime." 

[2]  The  indictment  follows  substantially 
tbe  form  of  the  statute,  and  an  indictment 
in  the  Identical  form,  so  far  as  the  question 
here  raised  is  concerned,  was  held  to  be  suffi- 
cient in  State  v.  Lubano,  31  Nev.  278,  102 
Pac.  260.  See,  also.  State  v.  O'Nell,  71  Minn. 
399,  73  N.  W.  1091;  Holland  v.  State,  8  Ga. 
App.  202,  68  S.  E.  861;  State  ▼.  Henry,  47 
La.  Ann.  1587,  IS  South.  638. 

As  said  by  Hawley,  J.,  in  State  v.  McKler- 
nan,  17  Nev.  224,  30  Pac.  831: 

"The  technical  exactness  which  existed  under 
the  rules  of  tbe  common  law  has  been  supersed- 
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ed  b;  statutory  provisions,  and  it  is  now  suffi- 
cieot  if  the  offense  is  'dearly  and  distinctly  set 
forth  in  ordinary  and  concise  language  *  •  • 
in  such  a  manner  as  to  enable  a  person  of  com- 
'inon  understanding  to  know  what  is  intended.'  " 

Notwltlistanding  tbe  many  authorities 
cited  by  counsel  for  appellant,  holding  that 
an  indictment  for  robbery  must  specifically 
charge  an  Intent  to  commit  a  larceny,  we 
■are  not  disposed  to  change  the  former  rul- 
ing of  this  court  that  the  Indictment  is  suffi- 
'-cient  Tbe  defendant  could  not  have  been  mis- 
lead to  bis  injury  by  tbe  form  of  the  indict- 
■ment 

[3]  The  same  reasoning  will  apply  to  tbe 
Instruction  defining  the  offense  in  the  lan- 
£uage  of  the  statute.  If  defendant  had  felt 
that  a  more  particular  Instruction  should 
have  been  given,  he  should  hare  requested  it 

[4]  It  is  next  nrged  that  the  court  erred 
In  denying  defendant's  challenge  to  the  Jury 
panel.  It  appears  from  the  record  that  this 
challenge  was  not  Interposed  until  after  12 
of  tbe  Jurors  were  called  to  the  Jury  box 
and  sworn  for  their  examination.  Section 
284  of  the  Criminal  Practice  Act  (Bev.  Laws, 
{  7134)  provides:  "A  challenge  to  the  panel 
must  be  taken  before  a  juror  Is  sworn."  The 
objection  to  tbe  panel  was  upon  the  ground 
that  two  venires  were  drawn,  one  on  the 
6th  of  August  and  one  on  the  7th  of  Aug^ist, 
the  first  venire  containing  30  names  and  tbe 
second  15  names;  that  only  30  were  in  at- 
tendance, a  portion  of  both  venires;  that 
both  venires  were  drawn  and  made  return- 
able in  the  chamber  of  the 'court  presided 
over  by  Judge  Salisbury. 

[6-7]  The  venires  in  question  are  not  em- 
bodied in  the  record.  It  does  not  appear  up- 
on what  day  they  were  made  returnable. 
It  appears,  however,  to  have  been  conceded 
that  upon  tbe  return  of  the  first  venire  a 
number  were  excused,  and  tbat  Judge  Salis- 
bury then  considered  that  there  was  not  a 
sufficient  number  remaining  for  the  purposes 
of  the  court,  and  that,  consequently,  an  ad- 
ditional venire  was  drawn  and  returned. 
While  the  Second  judicial  district  court  has 
two  judges,  there  is  but  one  court ;  the  two 
Judges  thereof  having  "concurrent  and  coex- 
tensive Jurisdiction."  Bev.  Laws,  §  4903. 
The  district  court  has  power  to  excuse  jurors 
from  attendance.  Rev.  Laws,  {  4933.  There 
is  no  showing  or  contention  that  this  power 
was  abused  or  any  showing  as  to  the  grounds 
upon  which  jurors  impaneled  were  excus- 
ed. The  presumption,  of  course,  Is  that  the' 
court  properly  exercised  its  discretion.  Final- 
ly, tbe  objection  does  not  go  either  to  the 
drawing  or  the  return  of  the  Jury  panel. 
Section  283  of  the  Criminal  Practice  Act, 
^Rev.  Laws,  !  7133)  provides: 

"A  challenge  to  tbe  panel  can  be  founded  only 
on  a  material  departure  from  the  forms  pre- 
BCribed  by  statute  in  respect  to  the  drawing  and 
return  of  the  jury,  or  on  the  intentional  omis- 
sion of  the  proper  ofBcer  to  summon  one  or 
more  of  the  jurors  drawn." 


Tbe  court  did  not  err  in  denying  tbe  chal- 
lenge to  tbe  panel. 

[8,  •]  Error  is  assigned  In  admission,  over 
defendant's  objection,  of  the  testimony  of 
two  witnesses  for  the  stata  These  two  wit- 
nesses testified  to  seeing  a  revolver  in  the 
possession  of  defendant  about  four  days 
prior  to  the  alleged  robbery,  described  its 
appearance,  and,  when  shown  state's  Exhibit 
A,  the  revolver  taken  from  defendant  at  tbe 
time  of  his  arrest  and  previously  testified 
to  by  the  complaining  vrltness  as  similar  to 
tbe  one  used  upon  him  the  night  of  tbe  al- 
leged robbery,  testified  that  It  was  similar 
In  appearance  to  the  revolver  they  had  seen 
in  defendant's  possession  on  the  previous 
date.  The  witnesses  testified  to  seeing  tbe 
revolver  in  tbe  possession  of  defendant  at 
the  car  bam  of  tbe  Reno  Traction  Company 
about  4  or  5  o'clock  of  tbe  afternoon  of  July 
7th.  One  of  the  two  witnesses,  C.  S.  Nichols, 
testified  that  he  was  a  member  of  the  Reno 
police  force  dressed  at  the  time  in  citizen's 
clothes.  There  was  nothing  in  tbe  testimony 
of  tbe  witnesses  showing,  or  tending  to 
show,  that  at  the  time  tbey  saw  tbe  revolver 
in  defendant's  possession  the  latter  was  en- 
gaged in  tbe  commission  of  any  criminal  of- 
fense, was  under  arrest,  or  was  exhibiting 
the  revolver  in  any  other  than  a  lawful  man- 
ner. There  is  nothing  in  the  testimony  ob- 
jected to  which  brings  it  within  the  general 
rule  prohibiting  the  Introduction  of  evidence 
of  an  entire,  separate,  and  distinct  crime  un- 
connected with  the  crime  for  the  commis- 
sion of  which  the  defendant  is  on  trial. 

It  was  an  evidentiary  circumstance,  prop- 
er to  be  considered  together  with  other  evi- 
dence and  evidentiary  circumstances  in  the 
case,  tbat  defendant,  a  few  days  prior  to  tbe 
robbery,  had  in  his  possession  a  revolver  simi- 
lar in  appearance  to  that  used  by  the  robber 
In  the  commission  of  the  robbei?  and  found 
on  tbe  person  of  defendant  at  tbe  time  of 
his  arrest  a  few  days  after  the  offense  was 
committed.  People  ▼.  Oldham,  111  CaL  664, 
44  Pac.  312. 

Judgment  affirmed. 

TALBOT,  0.  J.,  and  McCARRAN,  J.,  oon- 
cux. 

(88  Net.  15«) 
BURRrS   V.  NEVADA-CALIFOBNIA-ORE- 

GON  RY.     (No.  2031.) 
(Supreme  (3ourt  of  Nevada.     Jan.  22,   ldl6.) 

1.  couhts  (s  489*)— conteacts  fob  spkciai. 

TbaIn— Intebstatk    Cowebce— Jubisdic- 

TioN  OF  State  Court. 

One  contracting  with  a  railroad  company 
for  a  special  train  to  run  from  a  point  in  the 
state  to  a  point  in  a  sister  state  and  return 
may  sue  the  company  in  a  state  court  for  a 
breach  of  tbe  conti-act,  without  previous  ap- 
plication to  the  Interstate  Commerce  Commis- 
sion. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent.  Dig.  §§  404,  1324-1330,  1333-1341,  1372- 
1374;    Dec  Dig.  f  489.*] 
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2.  PusADiNo  (§  258*)  — Ambkdmentb  — An- 
swer. 

Where  a  railroad  company,  when  sued  tor 
a  breach  of  contract  for  a  special  interstate 
train,  filed  a  demurrer  which  was  overruled, 
and  a  motion  to  strilce  out  parts  of  the  com- 
plaint, which  was  denied,  and  then  filed  an 
answer,  refusal  to  permit  amendment  of  the 
answer  durini;  the  trial  many  months  after 
the  filing  of  the  complaint,  by  setting  up  a 
failure  to  comply  with  the  interstate  commerce 
act  in  the  establishment  of  rates  for  special 
trains,  and  to  plead  the  invalidity  of  the  con- 
tract by  reason  thereof,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §S  765-782;   Dec  Dig.  S  268.*] 

3.  Cabsiebs  (g  277*)— Bbbaoh  or  Cohtbaot— 

Mental  Anguish. 

A  railroad  company,  breaching  its  con- 
tract to  furnish  a  special  train  to  carry  speed- 
ily for  medical  treatment  a  son  of  the  person 
contracting  for  the  train,  is  liable  to  the  per- 
son for  mental  anguish  caused  )>y  the  breach 
caaaing  delay  in  the  son's  removal,  where  the 
company  was,  at  the  time  of  the  making  of 
the  contract,  advised  of  the  necessity  of  the 
speedy  removal  of  the  son  for  medical  treat- 
ment and  the  danger  to  his  life  by  any  delay 
in  removal. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1082-1084;   Dec.  Dig.  (  277.*] 

4.  CABBnsRB  (8  263*)— CoNTBACTs  *0B  Spe- 
cial Tbains— Breach. 

One  contracting  and  paying  for  a  special 
train  is  entitled  to  the  services  of  the  train, 
and  the  carrier  running  it  to  a  farther  point 
under  false  representations,  and  attaching  oth- 
er cars  to  it,  ia  guilty  of  a  breach  of  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §|  1035-1074;    Dec.  Dig.  {  263.*] 

5.  DaUAOES  (g  91*)  —  PUNITIVK  DAUAOI8  — 

When  Allowed. 

Punitive  damages  ahoold  be  awarded  only 
where  the  wrongdoer  is  unduly  negligent  or 
the  acts  are  unnecessarily  aggravated. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  193-201;    Dec.  Dig.  {  91.*] 

6.  Cabbiebs  (S  277*)— Contbacts  fob  Spe- 
cial Tbain—Bbeach— Punitive  Dauaoes 
—Mental  Anouish— Excbssitk  Dakaobs. 

Where  a  railroad  company  contracting  to 
furnish  a  special  train  for  the  speedy  removal 
of  plaintiff's  son  to  a  place  for  medical  treat- 
ment breached  the  contract  by  delaying  the  re- 
moval for  three  hours  with  knowledge  of  all 
the  facts,  a  verdict  for  $10,000  was  excessive, 
though  punitive  damages  could  be  allowed  and 
compensation  for  mental  anguish  could  be  re- 
covered, and  the  verdict  must  be  reduced  to 
16,000. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1082-1084;    Dec  Dig.  g  277.*] 

Api)eal  from  District  Court,  Waahoe  Coon- 
ty;   L.  N.  French,  Judge. 

Action  by  Joseph  Burms  against  the  Ne- 
Tada-Californla-Oregon  Railway.  From  a 
Judgment  for  plalntlfF,  defendant  appeals. 
Conditionally  affirmed. 

James  Glynn,  of  Reno,  for  appellant.  Mack, 
Green,  Brown  &  Heer,  of  Reuo,  for  respond- 
ent 

TALBOT,  C.  J.  This  action  was  brought  to 
recover  damages  in  the  sum  of  |20,000  for 
the  breach  of  a  contract  to  furnish  a  special 
train.  From  the  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $10,000,  and  from 


an  order  denying  motion  for  a  new  trial,  this 
appeal  is  taken  by  the  company. 

Defendant  operates  a  railroad  from  Reno 
in  this  state  to  Doyle  and  A^edee  in  Call-< 
fomia.  On  the  evening  of  January  21,  1911^ 
the  plaintiff  was  informed  that  bis  son,  who 
had  been  caught  in  a  storm  and  froeen,  was 
suffering  from  blood  poisoning,  'near  Doyle, 
and  it  was  necessary  that  he  be  removed 
speedily  to  Reno  for  medical  treatment,  and 
that  death  would  likely  result  if  such  remov- 
al and  treatment  were  delayed.  Under  the 
allegations  and  evidence  of  plaintiff  It  ap- 
pears that  the  plaintiff  contracted  with  the 
appellant,  for  the  consideration  of  $125, 
which  he  paid  in  advance,  for  a  special  train' 
to  leave  Reno  at  6  o'clock  the  next  morning 
and  to  take  him  to  Doyle  and  return  im- 
mediately to  Reno  with  him  and  his  son.  Ac- 
cording to  the  testimony  of  the  plaintiff,  at 
the  time  of  the  agreement  for  the  special 
train,  the  plaintiff  informed  the  appellant 
that  he  wished  to  bring  his  son  to  Reno  for 
medldal  attention,  of  the  location  and  serious 
illness  of  his  son,  and  the  necessity  for  Ma 
speedy  removal  to  Reno  for  treatment,  and 
the  danger  to  the  life  of  his  son  for  delaying 
such  removal.  The  train  was  not  started  at 
6  o'clock  as  agreed,  but  about  20  minutes 
later.  Instead  of  being  held  in  readiness  and 
returning  Immediately  with  the  plaintiff  and 
his  son  to  Reno,  after  its  arrival  at  Doyle  it 
was  represented  to  plaintiff  by  defendant  that 
it  was  necessary  to  run  the  train  tn  Amedee, 
20  miles  farther,  for  the  purpose  of  procuring 
fuel  oil  for  the  return  trip.  Plaintiff  believed 
and  relied  upon  this  representation,  and  was 
not  aware  until  later  that  it  was  not  neces- 
sary to  go  to  Amedee  for  fuel  oil,  and  tliat' 
none  was  taken  on  there.  In  going  to  Ame- 
dee and  returning  the  train  was  gone  for' 
about  two  hours.  No  oil  was  obtained  at 
Amedee,  and  it  was  not  necessary  to  procure 
any  upon  the  whole  trip.  At  Amedee  the  de- 
fendant took  on  the  train  a  number  of  pas- 
sengers for  Reno  and  collected  from  them  the 
usual  fare.  The  train  was  further  delayed 
upon  the  return  to  Doyle  by  attaching  to  it 
a  freight  c^r  loaded  with  cattle.  By  reason 
of  the  trip  to  Amedee  and  tbe^  impeding  of 
the  train  with  the  cattle  car,  it  is  Claimed 
that  the  train  was  delayed  for  more  than 
three  hours  in  reaching  Reno.  It  Is  alleged 
that  the  running  of  the  train  to  Amedee,  the 
misrepresentations  as  to  the  reasons  therefor, 
and  the  taking  on  of  the  passengers  and  the 
car  of  cattle,  and  the  delay  consequent,  wer0 
willful  and  malicious,  and  that  by  reason  of 
such  wanton,  wrongful,  and  negligent  acts 
the  plaintiff  was  caused  to  suffer  much  anxi- 
ety and  great  mental  pain  and  anguish. 
Damages  were  claimed  by  reason  of  the  prem- 
ises and  of  the  wrongful,  wanton,  willful,  and 
negligent  acts  of  the  defendant 

[1]  The  appellant  contends  that,  as  recov- 
ery Is  sought  for  the  breach  of  an  Interstate 
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(>ontract  and  for  damages  for  mental  suffer- 
ing, the  case  la  one  primarily  and  exclusively 
within  the  Jurisdiction  of  the  Interstate 
Commerce  Commission  to  make  proper  find" 
Ings  and  preparations  before  any  action  could 
be  maintained,  and  that  the  district  court 
was  without  Jurisdiction.  We  are  dted  to 
Tex.  &  Pac.  By.  v.  Abilene  Cotton  Oil  Co., 
204  n.  S.  426,  27  Sup.  Ct  350,  61  L.  Ed.  553, 
9  Ann.  Cas.  1075,  and  other  cases  holding 
that  a  shipper  cannot  maintain  an  action  at 
common  law  In  the  state  court  for  excessive 
freight  rates  exacted  on  Interstate  shipments, 
where  the  rates  charged  were  those  duly  fixed 
by  the  carrier  according  to  the  act  and  bad 
not  been  found  by  the  Interstate  Commerce 
Commission  to  be  unreasonable.  If  It  be  con- 
ceded that  the  Interstate  Commerce  Commis- 
sion has  exclusive  original  jurisdiction  to 
determine  the  unreasonableness  of  interstate 
rates,  it  should  be  remembered  that  this  is 
a  different  kind  of  a  case  and  one  to  recover 
damages  for  the  failure  of  the  appellant  to 
properly  run  a  special  train  as  agreed.  If 
the  amount  of  damages,  or  the  reasonable- 
ness of  rates,  or  whether  charges  are  accord- 
ing to  schedule,  must  first  be  determined  by 
the  Interstate  Commerce  Commission  before 
suit  on  the  various  causes  for  damages,  or 
torts,  or  breach  of  contracts  of  interstate 
carriers  could  be  maintained,  great  would  be 
the  burdens  of  the  Commission,  and  long, 
troublesome,  and  expensive  the  delays  which 
would  result  to  litigants. 

[2]  There  is  an  assignment  that  the  court 
erred  in  its  refusal  to  allow  the  defendant  to 
amend  the  answer  by  setting  up  its  failure 
to  comply  with  the  requirements  of  the  inter- 
state commerce  act  in  the  establishment  of 
rates  for  special  trains,  or  to  plead  the  il- 
legality of  its  contract  by  reason  of  its  fail- 
ure to  comply  with  the  law.  The  original 
complaint  was  filed  on  April  3,  1911,  and  aft- 
er demurrer  was  sustained  the  amended 
complaint  was  filed  on  June  24,  1911,  to 
which  a  demurrer  was  filed  on  July  3d,  which 
demurrer  was  argued  and  overruled  on  Au- 
gust 16th.  It  did  not  specify  the  point  cov- 
ered by  the  proposed  amendment.  On  No- 
vember 3,  1911,  appellant  obtained  an  order 
further  extending  its  time  to  answer  until 
November  13th.  On  November  8th  defendant 
filed  a  motion  to  strike  out  certain  portions 
of  the  amended  complaint;  this  motion  was 
heard  and  denied  on  the  following  day.  On 
November  13th,  more  than  eight  months  aft- 
er the  filing  of  the  complaint  and  more  than 
six  months  after  the  filing  of  the  amended 
complaint,  defendant  filed  Its  amended  an- 
swer, upon  which  the  cause  was  heard. 

Two  days  after  the  beginning  of  the  trial 
on  November  20th,  and  after  the  Jury  had 
been  Impaneled,  defendant  objected  to  the 
taking  of  the  testimony  on  the  grounds  that 
the  complaint  was  insufficient  because  it  did 
not  show  compliance  by  the  defendant  with 
the  Interstate  act    Ttie  objection  was  over- 


ruled, and  no  effort  was  made  to  amend  the 
answer  until  after  evidence  had  been  heard 
during  that  day  and  part  of  the  next,  when 
defendant,  without  notice,  applied  to  the 
court  for  leave  to  file  an  amendment  to  its 
answer.  Later,  and  after  the  defendant  had 
introduced  testimony  and  upon  the  following 
morning,  motion  for  leave  to  amend  the  an- 
swer was  renewed  upon  the  affidavit  of  the 
defendant's  attorney.  This  motion  was  over- 
ruled. As  often  held  and  as  usual  in  general 
practice,  amendmoits  should  be  liberally 
allowed;  but  it  Is  not  every  diaracter  of 
amendment  which  should  be  aUowed  after 
months  of  dilatory  tactics  and  after  the  trial 
has  progressed.  Different  courts  have  held 
that  an  amendment  will  not  be  permitted  to 
an  answer  at  any  stage  of  the  proceedings 
for  the  purpose  of  setting  up  such  an  uncon- 
scionable defense  as  the  statute  of  limita- 
tions. The  court  properly  refused  to  allow 
such  a  character  of  an  amendment  after  so 
l<aig  a  delay  and  because  it  sought  to  set  up 
the  appellant's  own  wrong  by  failing  to  com- 
ply with  the  law  in  matters  not  strictly  ger- 
mane to  the  cause  of  action  or  Justifjring  the 
appellant  in  afflicting  suffering  and  damage 
upon  the  plaintiff.  Without  the  amendment 
there  Is  no  allegation  or  proof  and  no  pre- 
sumption that  the  appellant  failed  to  comply 
with  the  law  in  having  Its  rates  for  special 
train  fixed  and  published,  if  any  audi  fail- 
ure and  noncompliance  with  the  law  coold 
be  deemed  a  defense  which  would  relieve 
the  appellant  from  the  payment  of  the  dam- 
ages occasioned  by  its  failure  to  properly  ran 
the  special  train.  If,  by  charging  more  or 
less  than  scheduled  or  approved  rates,  com- 
mon carriers  may  be  relieved  from  their 
wrongful  acts,  the  public  might  have  little 
protection. 

[3]  It  is  urged  that  no  recovery  may  be 
had  for  mental  anguish  aside  from  physical 
suffering.  Many  of  the  cases,  and  especially 
the  older  ones,  so  hold.  Some  of  these  de- 
cisions have  already  been  reversed,  and  the 
tendency  of  modem  authority  is  to  allow 
damages  for  mental  anguish  where  it  Is  clear- 
ly within  the  terms  of  the  contract  or  trans- 
action and  the  knowledge  of  and  negligently 
or  wantonly  caused  by  the  defendant  West- 
em  Union  Telegraph  Ca  v.  Crocker,  135  Ala. 
492,  33  South.  45,  69  Li.  B.  A.  398 ;  Western 
Union  Telegraph  Co.  T.  Coffin,  88  Tex.  94, 
30  S.  W.  896;  McCoy  v.  MUwaukee  St  R. 
Co.,  88  Wis.  56,  59  N.  W.  453 ;  Kelley  y.  Kel- 
ley,  8  Ind.  App.  606,  34  N.  B.  1009,  36  N.  B. 
165;  Willis  V.  Western  Union,  69  S.  O.  631, 
48  S.  E.  538,  104  Am.  St  Hep.  828,  2  Ann. 
Cas.  52  and  note  p.  55,  and  cases  cited.  Re- 
garding freight:  Engle  v.  Simmons,  148  Ala. 
92,  41  South.  1023,  7  L.  R.  A.  (N.  S.)  96,  121 
Am.  St  Rep.  50,  12  Ann.  Cas.  740  and  note. 
This  court  has  already  put  ibself  in  accord 
with  this  modem  and  better  doctrine  In 
Barnes  v.  Western  Union,  24  Nev.  125,  50 
Pac.  438,  77  Am.  St  Rep.  791,  which  case 
has  been  considered  favorably  and  followed 
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l;7  courts  In  other  states.  Tbe  defendant 
\ir*e,  aa  well  as  all  common  carriers,  depend- 
ent upon  the  right  of  eminent  domain,  Its 
franchise,  and  the  people  of  the  community 
for  its  support,  owes  a  duty  to  the  public  and 
its  patrons,  in  addition  to  tbe  moral  obliga- 
tion upon  it  and  all  honest  men,  to  make 
due  effort  to  keep  tbe  terms  of  Its  contract 

14]  Aside  from  any  question  of  mental  suf- 
fering, the  plaintift  was  entitled  to  the  proper 
serrice  of  the  special  train  for  which  he  paid. 
Under  Forrester  t.  Southern  Pacific  Co.,  30 
Ner.  247,  134  Pac.  753,  136  Pac.  706,  48  L.  B. 
A.  (N.  S.)  1,  and  cases  there  cited,  the  com- 
pany is  liable  for  punitive  damages.  If  un- 
aware of  the  ethics  which  should  guide  men 
in  business  transactions  or  unwilling  to  hon- 
estly observe  its  agreement  for  which  It  bad 
collected  a  due  consideration,  it  should  be 
enlightened  by  being  -  required  to  pay  tbe 
damages  incurred  by  the  flagrant  and  inten- 
tional breach  of  tbe  plain  terms  of  its  con- 
tract made  under  misrepresentation,  and  not 
allowed  to  thwart  justice  on  the  claim  that  it 
was  guilty  of  a  crime  because  it  had  not  filed 
schedules  required  by  the  law — a  matter  over 
which  plaintiff  had  no  control.  It  must  be 
assumed  that,  aside  from  the  false  pretense 
that  tbe  train  bad  to  go  to  Amedee  for  fuel 
oil,  tbe  company  was  well  aware  that,  when 
a  father  paid  for  a  special  train  in  an  effort 
to  save  the  life  of  his  son,  he  was  entitled  to 
something  more  than  an  accommodation  cat- 
tle train.  It  was  the  duty  of  the  company  to 
send  a  regular  train  to  care  for  its  regular 
I>assengers  and  cattle  shipments  if  the  special 
train  was  able  to  cover  the  road. 

[5]  Recovery  for  mental  suffering  should  be 
limited  to  special  cases,  and  punitive  dam- 
ages should  be  awarded  only  where  the  de- 
fendant is  unduly  negligent  or  the  acts  are 
unnecessarily  aggravated.  Exemplary  dam- 
ages may  be  allowed  for  refusing  to  set  off 
baggage  at  a  station  to  which  a  ticket  has 
been  purchased.  Webb  v.  Railroad  Co.,  76 
S.  C.  193,  56  S.  B.  954,  9  L.  R.  A.  (N.  8.)  1218, 
11  Ann.  Cas.  834,  and  note  p.  837. 

The  company  was  fully  informed  regarding 
the  serious  condition  of  the  plaintiff's  son, 
tbe  necessity  that  he  be  speedily  brought  to 
Reno  for  medical  treatment  in  order  to  save 
his  life,  and  consequently  of  the  great  anxi- 
ety which  would  result  to  a  fond  parent  who 
had  paid  for  a  special  train  in  order  to  save 
his  son.  There  Is  no  excuse,  legally  or  mor- 
ally, for  the  willful,  flagrant,  and  deceptive 
breach  by  tbe  appellant  of  the  contract  for 
the  special  train.  Many  cases  appear  in  the 
books  where  common  carriers  have  been  held 
liable  for  failure  to  furnish  transportation 
in  accordance  with  ordinary  tickets,  and  a 
railroad  company  should  be  likewise  liable 
for  a  failure  to  comply  with  Its  contract  for 
a  special  train.  In  reviewing  many  decisions 
In  the  Forrester  Case,  we  said: 

"In  the  case  of  Morrison  v.  The  John  L. 
Stephens,  17  Fed.  Cas.  838,  the  libelant  Mor- 


rison paid  for  passage  and  the  Exclusive  use  of 
a  stateroom  for  himself  and  for  his  wife,  who 
was  an  invalid,  from  New  Tork  to  San  Fran- 
cisco. Relying  on  the  waybill,  which  was  dif-. 
ferent  from  the  ticket  Morrison  had  secured, 
the  agent  at  Panama  attempted  to  place  a  male 
passenger  in  the  stateroom  with  Morrison  and 
his  wife.  Morrison  objected,  and  pleaded  for 
the  exclusive  use  of  the  room  for  himself  and 
wife,  but  she  was  given  a  berth  in  a  stat^ 
room  with  two  other  females  from  Panama  to 
San  Francisco,  and  he  was  deprived  of  having 
the  exclusive  company  of  bis  wife.  Damages  in 
the  amount  of  $2,500  were  awarded." 

[6]  However,  considered  as  compensation 
for  mental  anguish  for  the  plaintiff  under  tbe 
peculiar  circumstances  of  this  case,  or  as 
punitive  damages,  either  of  which  theories 
would  support  tbe  verdict  against  appellant, 
we  regard  the  amount  as  awarded  to  be  ex- 
cessive in  consideration  of  tbe  delay  of  about 
three  hours  occasioned  by  the  breach  of  a 
contract  for  a  trip  .which,  necessarily  occu- 
pied nearly  three  times  as  many  hours.  If 
several  thousand  dollars  an  hour  were  not 
held  to  be  excessive  and  the  train  had  been 
long  delayed,  it  might  take  tbe  little  railroad 
to  satisfy  a  Judgment  In  favor  of  the  plaintiff. 

We  have  examined  other  assignments  upon 
which  so  much  reliance  does  not  appear  to  be 
placed,  and  we  find  no  error  In  the  record 
aside  from  this. 

If  within  ten  days  tbe  plaintiff  flies  in  this 
court  his  consent  that  the  Judgment  be  modi- 
fled  BO  as  to  reduce  tbe  amount  allowed  him 
for  damages  to  $5,000,  an  order  will  be  made 
that  tbe  judgment  stand  as  so  modified ;  oth- 
erwise the  district  court  will  t>e  directed  to 
grant  a  new  trial. 

NOBCBOSS  and  McCARRAN,  JJ.,  concur. 


(38  Nev.  150) 
NESBITT   V.   CHERRY   CREEK    IRR.   CO. 
et  al.    (Na  2022.) 

(Supreme  Court  of  Kevada.    Jan.  2,  1815.) 

1.  Pbincipai.  and  Agbnt  (g  146*)  —  IJNniB- 
OLOSKD  Pbincipal— Acno;^  Against  Aoert 
AND  Undisclosed  PbincipaI/— Election  or 
Remedies. 

Where  an  nndisclosed  principal  denied  all 
liability  for  goods  sold  to  his  agent,  without  as- 
serting that  the  seller  should  elect  whether  to 
hold  the  agent  or  the  undisclosed  principal,  he 
waived  his  right  to  compel  an  election,  and 
could  not  complain  of  a  prior  default  judgment 
against  the  agent,  rendered  in  the  same  action. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {{  499.  513-520:  Dec.  Dig.  { 
145.*] 

2.  Cobpobations  (j  4.'}1*)  —  Pubchase  ow 
Goods  fob  Its  Bbsefit— Liability. 

Where  goods  furnished  by  a  seller  were  fur-. 
nisbed  for  the  use  of  a  corporation  after  its  in- 
corporation, tbe  corporation  was  equitably  and 
legally  liable,  thougn  the  purchase  for  it  was 
made  by  its  undisclosed  agent. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
Uons,  Cent  Dig.  i  1742;   Dec.  Dig.  {  431.*] 

3.  Pbincipal  and  Agent  ({  145*)  — Undis- 
closed Pbincipal— Liability— Election 

Where  a  seller  brought  an  action  against 
the  agent  and  the  undisclosed  principal,  and  ob- 
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tained  a  defaalt  judgment  against  both,  which 
was  set  aside  as  to  the  undisclosed  principal, 
who  denied  all  liability,  the  seller,  prusecutinR 
the  action  against  the  principal,  elected  to  hold 
him  responsible,  and  he  could  not  complain  of 
the  judgment  against  the  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  499,  513-620;  Dec.  Dig.  { 
146.*] 

4.  PBrNciPAL  AND  AoBNT  (|  145*)  —Undis- 
closed Pbincipal—Liabilitt— Election. 
A  seller,  who  sued  an  agent  and  his  undis- 
closed principal,  without  knowledge  that  the 
agent  acted  as  agent,  did  not  elect  to  bold  the 
agent  alone,  and  the  principal  could  not  escape 
liabilitj. 

[Eld.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  Sl  409,  513-520;  Dec.  Dig.  $ 
146.*} 

6.   COBPOBATIONS      ({      410*)  —  PUBOHASK      or 

Goods  bt  Agent — Liabiutt. 

Where  an  agent  of  a  corporation  purchased 
goods  for  it,  the  fact  that  the  corporation,  after 
being  served  with  summons  in  an  action  for  the 
price,  gave  the  agent  property  to  reimburse  him 
for  the  merchandise  sold  by  the  seller,  and  for 
advances  made  by  the  agent  before  and  after  the 
corporation  was  incorporated,  did  not  defeat  li- 
ability of  the  corporation  to  the  seller. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i{  1629-1632;  Dec  Dig.  {  410.*] 

Appeal  from  District  Court,  Idncoln  Coun- 
ty;    E.  J.  L.  Taber,  Judge. 

Action  by  James  A.  Nesbitt  against  the 
Cherry  Creek  Irrigation  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendant Irrigation  Company  appeals.  Af- 
firmed. 

Clay  Tallmau,  of  Washington,  D.  C,  for 
appellant  Charles  Lee  Horsey,  of  Ploche, 
for  respondent 

TALBOT,  C.  J.  This  action  was  brought 
to  recover  $1,814.39  for  goods,  wares,  and 
merchandise  furnished  by  the  plaintiff,  and 
for  $100  alleged  to  have  been  advanced  and 
loaned  by  plaintiff,  and  for  $1,544.29  for 
goods  sold  and  delivered -by  the  Hodges-Cook 
Mercantile  Company  on  a  claim  assigned  to 
the  plaintiff.  Judgment  by  default  was  en- 
tered against  both  defendants.  Thereafter 
the  Cherry  Creek  Irrigation  Company,  the 
only  appellant,  moved  to  set  aside  the  default 
and  Judgment  entered  against  that  company, 
asserting  that  it  had  a  meritorious  and  com- 
plete defense  to  the  action.  This  motion  was 
accompanied  by  aifldavits,  including  one  by 
the  defendant  G.  G.  Davis,  stating  that  he 
was  familiar  with  the  causes  of  action  set 
forth  in  the  complaint;  that  all  of  the  goods 
and  merchandise  was  purchased  by  him 
from  James  A.  Nesbitt  and  the  Hodges-Cook 
Mercantile  Company,  and  that  they  well 
knew  that  be  was  personally  liable  for  the 
indebtedness,  and  that  the  Cherry  Creek  Ir- 
rigation Com]>any  was  not  responsible  for 
the  same;  that  the  $100  loaned  by  James  A. 
Nesbitt  was  loaned  to  Davis  personally.  The 
court  granted  the  motion  to  set  aside  the 
Judgment,  and  that  company  filed  its  sepa- 
rate answer,  denying  the  allegations  of  the 


complaint  and  the  liability  of  the  company, 
and  the  case  went  to  trial  on  its  merits. 

There  was  no  dispute  over  the  goods  fur- 
nished or  the  amounts  of  the  claims  sued 
upon.  The  company  contended  that  Davis 
alone  was  liable.  The  essential  facts  shown 
by  the  evidence  and  the  findings  of  the  court 
are  undisputed.  Davis  Investigated  and  un- 
dertook an  extensive  irrigation  project  for 
storing  and  conserving  the  waters  of  Cherry, 
Cottonwood,  and  Pine  creeks,  mainly  in  Nye 
county,  by  means  of  a  reservoir  at  the  Junc- 
tion of  these  creeks.  The  •  water  so  con- 
served was  to  be  used  In  Lincoln  county. 
Davis  secured  In  his  own  name  from  the 
state  engineer  a  permit  to  appropriate  the 
waters  of  the  three  creeks,  and  also  secured 
in  his  own  name  a  reservoir  right  of  way  from 
the  United  States.  It  was  a  part  of  his  orig- 
inal plan  to  organize  a  corporation  for  his  Ir- 
rigation project  Before  commencing  the  ac- 
tual construction  of  the  dam,  Davis  arranged 
with  a  number  of  men  to  work  for  a  share 
of  stock  a  day,  this  stock  to  be  issued  as 
soon  as  the  corporation  was  formed,  and 
their  supplies  were  to  be  furnished  free  of 
charge.  At  that  time  the  stock  was  valued 
at  $3  per  share.  About  the  time  the  con- 
struction work  was  commenced  Davis  t>egan 
buying  supplies  from  Nesbitt,  to  be  used  at 
the  project,  and  for  many  montlis  he  pur- 
chased from  Nesbitt  from  $500  to  $800  a 
month.  For  a  long  time  these  were  prac- 
tically cash  transactions,  and  the  accounts 
did  not  run  more  than  one  or  two  months 
without  being  fully  paid.  Davis  paid  Nesbitt 
all  that  was  owing  up  to  May  1,  1909,  and 
did  not  pay  any  more  to  Nesbitt  after  that 
date,  but  contlnuM  to  purchase  supplies  from 
Kesbltt  in  May,  June,  and  July  of  that  year, 
and  also  In  the  summer  of  that  year  obtain- 
ed supplies  from  the  Hodges-Cook  Mercantile 
Company. 

At  the  "organization  meeting  of  the  Incor- 
porators and  stockholders"  of  the  Cherry 
Creek  Irrigation  Company  on  December  16, 
190S,  G.  Q.  Davis  was  elected  secretary  and 
treasurer.  At  that  meeting  the  directors 
adopted  a  resolution  authorizing  the  Issu- 
ance of  130,000  shares  to  Davis,  and  the  Is- 
suance of  not  to  exceed  12,000  shares  of 
stock  for  distribution  to  the  men  for  their 
work  in  pursuance  of  their  understanding 
with  Davis.  The  stock  was  issued  accord- 
ingly in  April,  1909.  Thereupon  Davis  ex- 
ecuted and  delivered  a  deed  to  the  company, 
dated  April  2,  1909,  conveying  to  the  com- 
pany the  reservoir,  right  of  way,  water 
rights,  and  improvements,  with  the  appurte- 
nances, privileges,  and  franchises  Incident 
thereto,  and  all  the  Interests  of  Davis  In  the 
property.  Including  the  reservoir  site,  dam, 
headgates,  culverts,  ditches,  and  spillways. 
The  deed  was  recorded  in  the  office  of  the 
county  recorder  in  Lincoln  county  on  the  3d 
day  of  April,  1909.    Davis  was  president  and 
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manager  of  the  affairs  of  the  company  at  all 
tlmea  after  the  directors'  meeting,  and  there- 
after had  fall  charge  of  all  that  was  done  at 
the  project. 

The  court  found  that  in  selling  goods  to 
Davis,  the  plaintiff  and  his  assignor,  while 
they  necessarily  gare  credit  to  Davis,  not 
knowing  any  other  person  in  the  transaction, 
still  held  to  the  project,  and  extended  credit 
to  Davis  chiefly  because  of  his  extensive  op- 
erations In  connection  with  this  Irrigation 
work.  In  May,  June,  and  July,  1909,  Davis 
and  some  30  or  40  men  were  engaged  in  com- 
pletlng  a  12-mlle  canal  in  connection  with 
the  project  The  court  further  found  that 
Davis,  in  purchasing  goods  and  supplies  from 
plaintiff  and  bis  assignor,  did  not  buy  any 
of  the  goods  for  himself  or  for  his  own  ben- 
efit, but  purchased  all  of  them  as  the  agent 
of  the  defendant  company,  and  that  it  was, 
In  fact,  the  company  that  bought  all  of  the 
goods  and  supplies,  through  its  manager  and 
general  agent,  G.  G.  Davis,  froito  the  plain- 
tiff and  his  assignor;  that  all  of  the  goods 
were  used  by  the  company  at  the  irrigation 
project,  and  that  the  company  received  the 
exclusive  benefit  of  all  goods  and  merchan- 
dise furnished;  that  Davis,  in  paying  out 
his  own  money,  did  so,  at  least  at  all  times 
subsequent  to  the  organization  of  the  com- 
pany, not  for  himself,  but  for  the  company, 
and  that  the  understanding  on  the  part  of 
the  directors  of  the  affairs  of  the  corpora- 
tion was  that  the  money  was  to  be  spent  in 
behalf  of  the  corporation  for  its  exclusive 
benefit,  and  that  Davis  was  to  receive  stock, 
not  only  for  all  property  which  he  was  to 
deed  over  to  the  company,  but  for  all  mon- 
eys expended  by  him  in  connection  with  the 
project 

The  Judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  amount  claimed  and  for 
the  supplies  furnished  as  alleged  in  the  sec- 
ond and  third  causes  of  action  of  the  com- 
plaint The  $100  alleged  to  have  been  loaned 
in  the  second  cause  of  action  was  found  to 
be  for  Davis  personally  and  is  not  included 
la  the  Judgment 

[1]  The  main  objection  urged  upon  the  ap- 
peal is  that  as  Davis  was  the  agent  and  the 
company  the  nndiaclosed  principal,  the  plain- 
tiff should  have  elected  to  bold  either  Davis 
or  the  company,  and  is  not  entitled  to  a  Judg- 
ment against  both.  It  does  not  appear  that 
at  the  time  the  Judgment  was  taken  by  de- 
fault against  Davis  and  the  company,  the 
plaintiff  was  aware  of  this  condition.  If,  in 
moving  to  set  aside  the  default  by  answer, 
and  at  the  trial, .  the  company,  instead  of 
denying  and  trying  to  avoid  all  liability,  had 
claimed,  as  now  asserted,  that  the  -plaintiff 
must  elect  which  it  will  hold,  the  company 
would  be  in  a  better  position  to  have  its  con- 
tentloD  determined.  Having  contested  on  the 
ground  that  it  is  in  no  way  liable,  without 
asserting  at  the  trial  that  the  plaintiff  should 
elect  we  think  the  company  baa  waived  its 


rlgl>t  If  any,  to  now  assert  that  the  plaintiff 
cannot  recover  because  it  did  not  elect  to 
bold  either  the  company  or  Davis  when  it 
was  making  a  contention  against  any  liabil- 
ity. 

[2,  3]  As  all  the  goods  for  which  payment 
was  not  made,  and  for  which  recovery  la 
no<v  sought  were  furnished  for  the  use  and 
benefit  of  the  company  after  its  incorporation, 
and  after  it  had  acquired  the  property  by 
deed,  the  company  is  equitably  and  legally 
liable  for  the  merchandise  so  furnished.  The 
sole  defense  being  on  the  merits  at  the  trial, 
the  main  doctrine  of  election  should  not  ap- 
ply, it  is  apparent  that  the  plaintiff,  by  su- 
ing the  company,  by  going  to  trial,  and  uiran 
this  appeal,  elects  to  hold  the  company  re- 
sponsible for  the  goods  furnished.  If  under 
these  circumstances  Davis  were  before  the 
court  claiming  that  be  should  be  released 
from  the  Judgment  because  the  plaintiff  has 
elected  to  hold  the  company  for  the  value 
of  the  supplies  furnished  to  the  company 
and  for  the  company  on  his  order,  it 
would  become  necessary  to  determine  the 
questions  presented  by  the  briefs,  relating  to 
whether  the  plaintiff  is  entitled  to  Judgment 
against  both  or  only  one  of  the  defendants. 

14]  It  should  not  he  held  that  the  plalntlTs 
act  in  bringing  suit  against  both  Davis  and 
the  company  before  the  plaintiff  was  aware 
that  Davis  was  acting  as  the  undisclosed 
agent  of  the  company,  amounted  to  an  elec- 
tion by  plaintiff  to  hold  Davis,  and  that 
therefore  the  company  cannot  be  held  re- 
sponsible. With  as  much  reason  it  could  be 
said  that  by  suing  both,  the  plaintiff  elected 
to  hold  the  company,  and  that  therefore 
Davis  was  released,  and  that  consequently 
neither  the  company  nor  Davis  would  be 
liable.  If  the  plaintiff  had  first  sued  Davis, 
and  had  later  brought  an  action  against  the 
company  for  the  same  debt  the  company 
would  be  in  a  better  position  to  claim  that 
the  plaintiff  elected  to  hold  Davla,  and  that 
therefore  the  company  was  released.  In  his 
opinion  the  learned  district  Judge  said: 

"In  the  present  case  both  the  principal  and 
the  agent  were  joined  as  defendants.  No  mo- 
tion was  made  by  either  of  the  defendants  at 
any  time  that  the  plaintiff  be  required  to  elect 
which  of  the  defendants  he  would  look  to.  Even 
after  the  evidence  was  in,  no  such  motion  was 
made.  Certainly  the  plaintiff  did  not  elect  to 
bold  either  the  principal  or  agent  by  commenc- 
ing suit  against  both,  and  the  judgment  which 
now  stands  upon  the  record  aeainst  the  apent 
was  entered  simultaneously  with  the  judgment 
that  was  entered  against  the  defendant  com- 
pany; both  judgments  being  entered  by  the 
clerk  of  the  court  by  default.  The  defendant 
company  succeeded  in  bavins  the  default  against 
it  set  aside,  thus  leavinR  the  default  judgment 
against  the  agent  in  full  force  and  effect.  In 
view  of  all  the  circumstances  of  this  case,  the 
court  does  not  believe  that  it  would  be  within 
the  spirit  of  the  rule  to  hold  that  the  plaintiff 
bad  elected  to  hold  only  the  agent." 

[5].  If  the  company  bad  raised  an  issue  in 
the  answer,  or  had  asserted  at  the  trial  that 
if  the  company  were  liable  at  all,  it  was  only 
as  an  undisclosed  principal,  and  that  there 
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fore  the  plalntlir  must  elect  which  he  will 
hold,  or  if  the  goods  for  the  price  of  which 
recoTery  is  sought  had  been  sold  and  deliv- 
ered to  Davis  before,  instead  of  to  the  com- 
pany after.  It  had  been  Incorporated,  and  the 
property  had  been  deeded  by  Davis  to  the 
company,  more  serious  qnestions  would  be 
presented.  The  court  found  under  the  tes- 
timony of  Davis  that  he  regarded  himself 
as  the  company.  The  fact  that  he  had  the 
company  give  him  stock  after  the  property 
had  been  deeded  to  the  company,  and  after 
the  company  had  been  served  with  summons 
in  this  action  and  had  notice  of  the  plaintUTa 
claims,  to  reimburse  Davis  for  the  merchan- 
dise sold  by  the  plaintiff  and  bis  assignor, 
and  for  advances  made  by  Davis  before  and 
after  the  company  was  incorporated  and  the 
property  deeded  to  the  company,  is  no  reason 
why  the  company  should  not  pay  the  plaintiff 
for  the  merchandise  furnished. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

NORCROSS,  J,  concura.  McOARRAN,  J., 
having  become  a  member  of  the  court  after 
the  argument  and  submission  of  the  case,  did 
not  participate  in  the  opinion. 

(38  Not.  US) 

FIRST  NAT.  BANK  OF  SAN  FRANCISCO 

V.  NYE  COUNTY.     (No.  2042.) 
(Supreme  Court  of  Nevada.     Dec.  81,  1914.) 

1,  Statutes  (1 120*)— Subject  and  T!1tle. 

Act  March  13,  1003  (Laws  1903,  c.  78)  S| 
6,  7  (Rev.  Laws,  §§  3831,  3832),  authorizing 
county  commissioQers,  in  case  of  great  Deces- 
eity  or  emergency,  to  make  a  temporary  loan, 
and  requiring  them  at  the  next  tax  levy  to  make 
a  levy  for  its  payment,  does  not,  in  violation  of 
Const,  art.  14,  S  17,  relate  to  a  subject  not 
embraced  in  the  title,  "An  act  relating  to  coun- 
ty government  and  the  reduction  of  the  rate  of 
county  taxation." 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  11  168-172;   Dec.  Dig.  i  120.*] 

2.  Counties  ({  171*)— Comihsbionebs— Pow- 
■BS — Neootiablb  Notes. 

County  commissioners  cannot  issue  nego- 
tiable notes  unless  power  ia  given  expressly  or 
by  clear  implication. 

[Kd.    Note.— For   other  cases,   see   Counties, 
Cent  Dig.  S  260;   Dec.  Dig.  |  171.*] 
8.  Counties   (i   171*)— OoKiassiowiais— Pow- 

EB8— Neootiablb  Notes. 

Under  Act  March  13.  1903  .(L&vr*  1903,  c 
78)  §f  6,  7  (Rev.  Laws,  H  3831,  3832),  author- 
izing county  commissioners,  in  case  of  great 
necessity  or  emergency,  to  make  a  temporary 
loan,  and  requiring  them  at  the  next  tax  levy 
to  levy  an  extra  tax  to  pay  it,  no  power  to 
execute  a  negotiable  note  to  secure  the  payment 
can  be  implied. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  J  260;   Dec.  Dig.  {  171.*] 

4.  Counties  ({  171*) — Commissioners— Pow- 
EB8 — Negotiable  Notes — "Stbictly  Neces- 
sart." 

Giving  negotiable  notes  for  temporary  loans 
made  by  county  commissions  in  case  of  great 
necessity  or  emergency,  to  be  paid  for  from  the 
next  tax  levy,  under  authority  of  Act  March  13, 
1903  (Laws  190.1,  c.  78)  gj  6,  7  (Rev.  Laws,  |§ 


8831,  3832),  is  not  within  Act  March  8,  1865 
(Lews  1864-65,  c.  80)  J  8,  subd.  13,  empower^ 
ing  county  commissioners  to  do  things  "strictly 
necessary"  to  the  full  discharge  of  their  ipow- 
ers. 

[E2d.  Note. — For  other  cases,  see  Coontiea, 
Cent  Dig.  {  260 ;   Dec  Dig.  f  171.*] 

5.  Counties  (S  153*)— Loans  bt  CovmssiOH- 

KRS— Estoppel. 

A  county  having  had  the  benefit  of  money 
obtained  by  county  commissioners  on  a  tem- 
porary loan  under  Act  March  13,  1903  (Laws 
1903,  c.  78)  I  6,  is  estopped  to  assert  that 
there  did  not  exist  a  case  of  great  necessity  or 
emergency  authorizing  the  commissioners  mak- 
ing the  loan. 

TBd.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  f  214 ;    Dec  Dig.  {  153.*] 

6.  Counties  (J  213*)  —  Glaius  —  Pbesenta- 
TiONS  FOB  AixowANCB— Notes  of  Coiaas- 

BIONERS. 

The  orders  of  county  Commissioners  author- 
izing issuance  of  notes,  and  their  subsequent 
issuance  thereof,  constitute  them  approved  Uqai- 
dated  demands  against  the  county,  which  there- 
fore need  not  be  presented  to  the  board  for 
allowance  before  action  thereon,  and  this  though 
they  be  not  negotiable. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  ii  342,  343 ;   Dec.  Dig.  {  213.*  1 

7.  (Bounties  (8  171*)— Notes  of  Cotjntt  Com- 

KI88I0NEB8— NEOOTIABILITT. 

County  commissioners  having  no  power  to 
issue  negotiable  notes,  notes  issued  by  them  will 
be  regarded  as  nonnegotiable. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  S  260 ;   Dec  Dig.  (  171.*] 

8.  Bills  and  Notes  (J  320*)- Nonnegotia- 
ble—Action  BT  Absignes— Defenses  and 
Set-Off. 

By  express  provision  of  Civ.  Prac.  Act,  | 
46,  action  on  a  nonnegotiable  note  by  its  as- 
signee is  subject  to  any  set-off  or  defen.se  ex- 
isting at  the  tinje  of  or  "before  notice  of  the 
assignment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  760-761%,  762%;  Dec. 
Dig.  I  320.*] 

9.  Banks  and  Banking  (§  185*)— Insolven- 
CY— Set-Off  of  Deposit  Against  Note. 

No  demand  is  necessary  for  a  deposit  in 
an  Insolvent  bank  in  order  to  set  it  off  against 
a  note  of  the  depositor  in  the  hands  of  the  re- 
ceiver. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f§  375-379;  Dec.  Dig.  { 
135.*] 

10.  Biixs  AND  Notes  (i  459*)— Action  bt  As- 
signee—Necessabt  Parties. 

In  an  action  against  a  county  on  its  note, 
given  a  bank,  by  the  assignee  thereof,  neither 
the  receiver  of  toe  bank  nor  its  preferred  cred- 
itors are  necessary  parties;  any  questions  of 
preference  being  for  the  receivership  matter. 
[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1424-1433;  Dec  Dig.  { 
459.*] 

Appeal  from  District  Court,  Nye  County; 
John  S.  Orr,  Judge. 

Action  by  the  E^irst  National  Bank  of  San 
Francisco  against  Nye  County.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed, with  directions. 

This  action  is  one  to  recover  on  four  dis- 
tinct causes  of  action,  three  of  which  are 
based  upon  three  promissory  notes  executed 
by  the  county  commissioners  of  Nye  county 
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to  the  Nye  &  Ormsby  County  Bank,  dated 
respectively  October  2,  1907,  October  IB, 
1907,  and  April  8,  190S.  Tbe  fonrth  cause  of 
action  is  for  tbe  amount  of  the  aggregate 
of  tbe  three  notes  upon  tbe  theory  of  money 
bad  and  received. 

The  demurrer  of  the  defendant  to  the 
amended  complaint  having  been  overruled, 
the  defendant  answered,  and  to  the  answer 
of  defendant  the  plaintiff  demurred,  and 
made  a  motion  to  strike,  the  demurrer  and 
motion  to  strike  reaching  every  allegation 
and  defense  in  the  answer.  The  demurrer 
was  sustained,  and  tbe  motion  to  strike 
granted.  The  defendant  declined  to  amend 
its  answer,  and  a  Judgment  was  given  for 
the  plaintlif,  from  which  Judgment  appeal  is 
taken  to  this  court 

The  facts,  therefore,  most  be  taken  from 
the  allegations  of  the  answer.  It  therefore 
appears  that  on  September  5, 1907,  the  board 
of  county  commissioners  of  tbe  defendant, 
Nye  county,  adopted  a  resolution  purport- 
ing to  authorize  the  negotiation  of  an  emer- 
gency loan,  which  resolution  was  thereafter 
approved  by  tbe  state  board  of  revenue  on 
tbe  23d  day  of  September,  1907,  and  the 
resolution  of  the  state  board  of  revenue  was, 
on  tbe  25th  day  of  September,  1907,  record- 
ed in  tbe  minutes  of  the  board  of  county 
commissioners  of  Nye  county.  Assuming  to 
act  under  and  by  virtue  of  tbe  authority  of 
said  resolution,  the  .county  commissioners  of 
Nye  county  executed,  on  the  2d  day  of  Oc- 
tober, 1907,  on  the  16tb  day  of  October,  1907, 
and  on  the  8th  day  of  April,  1908,  three 
promissory  notes  In  respectively  the  sums  of 
.$2,514.95,  $10,000,  and  $10,000,  each  of  these 
notes  bearing  Interest  at  the  rate  of  12  per 
cent  per  annum  from  the  date  thereof  until 
paid,  and  being  payable,  under  the  terms 
thereof,  on  December  31,  1908,  and  also  pro- 
viding for  attorney's  fees  in  the  event  of 
suit.  The  notes  all  being  In  the  same  form, 
except  as  to.  date  and  amount,  a  copy  of  one 
only  w}ll  be  set  out    It  reads: 

"Whereas,  on  the  6th  day  of  September,  A. 
D.  1007,  the  board  of  county  commissioners  of 
Nye  county  passed  and  entered  upon  their 
minutes  a  resolution  indorsed  by  the  respective 
members  of  that  board  to  tlie  effect  that  a  loan 
be  negotiated  in  the  snm  of  forty  thousand  dol- 
lars in  order  to  conduct  the  affairs  of  Nye  coun- 
ty ;    and 

"Whereas,  the  said  resolution  was  forwarded 
to  the  honorable  state  board  of  revenue ;   and 

"Whereas,  that  body,  consisting  of  the  Honor- 
able John  Sparlcs,  as  Governor,  J.  F.  Eggers,  as 
Comptroller,  and  the  Honorable  R.  C.  Stoddard, 
18  Attorney  General,  duly  authorized  the  said 
l>oard  of  connty  commissioners  of  Nye  connty 
in  accordance  with  law  to  negotiate  said  emer- 
jency  loan: 

"Now,  therefore,  the  said  board  of  county 
commissioners,  consisting  of  W.  T.  Cuddy,  as 
chairman,  and  S.  F.  Lindsay  and  J.  J.  McQuil- 
lan, in  order  to  carry  out  the  provisions  of  said 
resolution  as  passed  on  September  5th,  do 
lereby  enter  into  this  promissory  note  binding 
the  credit  of  Nye  connty  for  the  payment 
:hereof : 

"Tonopah,  Nevada,  October  2,  1907. 

"On  or  before  December  31,  1908,  without 
(race,  tbe  county  of  Nye,  in  tiie  state  of  Ne- 


vada, promises  to  pay  to  the  Nye  &  Ormsby 
County  Bank,  or  order  at  its  banking  office  in 
Tonopah,  Nye  county,  Nevada,  the  sum  of  two 
thousand  five  hundred  and  fourteen  ($2,514.95) 
dollars  and  ninety-five  cents,  in  gold  coin  of  the 
United  States,  with  interest  at  the  rate  of 
twelve  (12%)  per  cent,  per  annum  from  date 
until  ^aid,  for  value  received,  and  in  case  of  suit 
or  action  being  instituted  to  collect  this  note,  or 
any  portion  thereof,  the  said  county  promises 
to  pay  'Buch  additional  sum  as  the  court  may 
adjudge  reasonable  as  attorney's  fees  in  the 
said  suit  or  action. 

"[Signed]    W.  T.  Cuddy, 

"Jas.  J.  McQuillan, 
"S.  F.  Lindsay, 
"County  Commissioners  of  Nye  County,  Acting 
in  and  for  Said  County,  Binding  the  Said 
County   tor  the  Payment  of   the  Above 
Note." 

Some  time  prior  to  December  31,  1008,  the 
Nye  &  Ormsby  County  Bank  assigned  these 
notes  to  the  First  National  Bank  of  San 
Francisco,  the  plalntlfl  in  the  action.  The 
notes  were  never  presented  to  the  board  of 
county  commissioners  for  allowance  and  ap- 
pi-oval  either  within  six  months,  or  at  any 
time  thereafter. 

It  also  affirmatively  appears  from  the 
pleadings  of  the  case  that  the  note  of  April 
8,  1908,  was  executed  pursuant  to  said  reso- 
lution of  the  5th  day  of  September,  1907,  and 
after  the  first  Monday  In  March,  1908,  the 
time  for  the  first  tax  levy  following  the 
passage  of  tbe  emergency  resolution. 
.  It  further  appears  from  the  answer  that 
for  a  long  time  prior  to  the  23d  day  of  Feb- 
ruary, 1909,  the  Nye  &  Ormsby  County  Bank 
was  a  designated  depository  of  Nye  county, 
and  that  the  county  treasurer  had,  at  divers 
and  sundry  times  during  the  period  inter- 
vening, placed  on  special  deposit  for  safe- 
keeping, and  as  a  trust,  with  the  Nye  &  Orms- 
by Connty  Bank  at  its  branch  oflSce  at  Tono- 
pah, upon  open  account  for  the  use  and 
benefit  of  the  defendant,  a  balance  aggre- 
gating the  sum  of  $66,080.36;  that  the  Nye 
&  Ormsby  County  Bank  became  insolvent, 
and  finally  closed  its  doors  upon  the  23d  day 
of  February,  1909,  at  which  time  it  had 
upon  deposit  of  the  moneys  of  Nye  county 
aforesaid  said  sum  of  $06,686.36;  that  no 
part  of  that  amount  has  ever  been  paid  to 
the  county  by  the  Nye  &  Ormsby  County 
Bank;  that  the  defendant  never  bad  any 
notice  or  knowledge  of  the  assignment  of  the 
so-called  promissory  notes  or  indebtedness 
from  tbe  Nye  &  Ormsby  County  Bank  to  the 
plaintiff;  and  that  the  plaintiff  failed  and 
neglected  to  apprise  tbe  defendant,  Nye 
county,  of  tbe  transfer  of  said  notes,  or  the 
amount  due  thereon,  until  long  subsequent  to 
the  maturity  thereof,  and  a  long  time  sub- 
sequent to  the  23d  day  of  February,  1909, 
after  tbe  Nye  &  Ormsby  County  Bank  had 
closed  Its  doors  and  ceased  business. 

It  is  further  alleged  in  the  answer  that  at 
tbe  time  of  tbe  transfer  and  indorsement  of 
tbe  promissory  notes  set  forth,  and  of  the 
transfer  of  all  the  causes  of  action  set  forth 
in  plaintiff's  complaint,  by  tbe  Nye  &  Orms- 
by County  Bank,  the  said  Nye  *  Ormsby 
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County  Bank  was  Insolvent  and  unable  to 
pay  plaintiff,  or  any  of  Its  depositors  or  other 
creditors,  and  that  the  plaintiff  In  this  ac- 
tion well  knew  the  same. 

It  is  further  alleged  that  on  the  31st  day 
of  December,  1908,  this  defendant  had  on 
deposit  with  the  Nye  &  Ormsby  County  Bank 
ample  funds  with  which  to  liquidate  and 
pay  the  notes,  together  with  the  interest 
thereon,  having  on  deposit  $77,753.79,  which 
sum  included  the  $22,703.09,  the  emergency 
tax  fund,  which  had  been  levied  and  collected 
against  the  taxable  property  of  Nye  county 
for  the  express  purpose  of  paying  the  in- 
debtedness set  forth  in  plaintiff's  complaint, 
all  of  which  the  plaintiff  well  knew  and  was 
fully  advised;  that  the  amount  of  said 
emergency  tax  fund  on  deposit  with  the  Nye 
&  Ormsby  County  Bank  on  the  31st  day  of 
December,  1908,  and  thereafter  and  up  to  tlip 
23d  day  of  February,  1909,  the  date  of  the 
closing  of  said  Nye  &  Ormsby  County  Bank, 
was  ample  and  sufficient  to  settle  the  emer- 
gency indebtedness  and  pay  the  so-called 
notes  and  obligations  held  by  the  plaintiff; 
that  the  demands  of  plaintiff  are  counter- 
claimed  by  the  deposit  aforesaid,  and  thereby 
*  amply  paid  and  compensated.  ' 

It  further  appears  that  the  defendant  had 
no  notice  at  any  time  prior  to  March,  1909, 
of  the  transfer  of  the  so-called  promissory 
notes  from  the  Nye  &  Ormsby  County  Bank 
to  the  plaintiff  in  this  action,  and  that,  on 
the  contrary,  they  were  given  to  understand 
and  were  informed  by  the  officers  of  the  Nye 
&  Ormsby  County  Bank  that  no  transfer  of 
any  kind  had  ever  been  made  of  the  said 
potes,  and  that  this  defendant  relied  upon 
such  information;  that  at  the  time  of  the 
transfer  of  said  notes  from  the  Nye  &  Orms- 
by County  Bank  to  the  plaintiff  the  Nye  & 
Ormsby  County  Bank  was  insolvent,  and  that 
plaintiff  had  knowledge  and  notice  of  its 
insolvency,  and  that  these  notes,  and  other 
notes  and  collateral  In  the  hands  of  the  Nye 
&  Ormsby  County  Bank,  were  transferred  to 
the  plaintiff  as  collateral  security  for  pre- 
existing indebtedness  due  plaintiff  from  the 
Nye  &'  Ormsby  County  Bank,  and  that  the 
plaintiff  in  this  case  knew,  and  had  knowl- 
edge, that  the  Nye  &  Ormsby  County  Bank 
was  a  depositary  of  the  public  funds  of  de- 
fendant, Nye  county,  and  in  constant  re- 
ceipt of  money  from  the  defendant 

It  is  further  alleged  In  the  answer  that  the 
plaintiff,  in  connection  with  the  Nye  A. 
Ormsby  County  Bank,  and  with  its  officers, 
and  well  knowing  the  insolvency  of  said 
bank,  conspired  and  contrived  to  obtain  an 
undue  advantage  and  preference  over  other 
creditors  and  depositors  of  the  bank,  and 
particularly  to  the  wrong  and  injury  of  the 
defendant,  and  did  obtain  an  unlawful  pref- 
erence in  the  payments  of  its  obligations 
from  the  Nye  &  Ormsby  County  Bank  to  the 
wrong  and  injury  of  this  defendant. 

It  is  further  alleged  in  the  answer,  as  a 


I  defense,  that  the  First  National  Bank  of 
'  8an  Francisco  obtained  an- unlawful  pref- 
erence over  this  defendant  in  having  trans- 
ferred to  it,  not  only  the  notes  of  Nye  coun- 
ty, but  other  collateral  securities  and  negoti- 
able commercial  paper,  all  of  which  were 
transferred,  according  to  the  allegations  of 
the  answer,  as  security  for  pre-existing  in- 
debtedness due  and  payable  from  the  Nye 
&  Ormsby  County  Bank  to  the  plaintiff; 
that  the  pre-existing  indebtedness  due  from 
the  Nye  &  Ormsby  County  Bank  to  the  plain- 
tiff ccmsisted  of  two  negotiable  promissory 
notes  dated  March  6,  1908,  made  and  execut- 
ed by  the  Nye  &  Ormsby  County  Bank  to  the 
plaintiff  In  the  sum  of  $50,000,  with  interest 
at  6  per  cent,  per  annum,  and  a  further 
promissory  note  bearing  date  of  December 
28,  1907,  made  and  executed  by  the  Nye  & 
Ormsby  County  Bank  to  the  plaintiff  for  the 
principal  sum  of  $100,000,  with  interest  at  the 
rate  of  7  per  cent  per  annum  from  date 
until  paid ;  that  each  of  said  loans  were 
made  long  prior  to  the  transfer  of  the  notes 
mentioned  in  the  complaint  and  the  other 
negotiable  and  commercial  paper  thereafter 
transferred  to  the  plaintiff;  that  each  of  said 
notes,  upon  the  respective  dates  of  issuance 
and  execution  and  delivery,  were  respectively 
Indorsed  by  Frank  Golden,  and  at  said  time 
said  Frank  Golden,  as  said  indorser,  did  by 
said  Indorsement  waive  presentation  thereof 
to  the  maker,  demand,  protest,  and  notice 
of  nonpayment  and  did  guarantee  the  pay- 
ment of  the  same;  that  at  the  time  of  mak- 
ing said  indorsements  and  personal  guarantee 
of  each  of  said  promissory  notes  Frank 
Golden  was,  and  at  all  times  thereafter,  until 
the  closing  of  said  institution  on-  the  23d 
day  of  February,  4909,  the  president  and  a 
director  of  the  Nye  &  Ormsby  County  Bank; 
that  said  preference  was  unlawful,  illegal, 
and  void. 

As  a  further  defense,  the  answer  alleges 
that  between  the  1st  day  of  January,  1907, 
and  the  23d  day  of  March,  1909.  R.  F.  Gil- 
bert was  the  duly  elected  treasurer  of  Nye 
county,  and  that  at  all  times  and  dates  be- 
tween the  1st  of  August,  1007,  and  Febru- 
ary 23,  1909,  the  Nye  &  Ormsby  County 
Bank  was  the  duly  designated  and  apimlnted 
depositary  of  the  funds  of  Nye  county,  es- 
pecially those  coming  into  the  custody  and 
control  of  the  treasurer;  that  the  First  Na- 
tional Bank  of  San  Francisco,  the  plaintiff 
herein,  was  at  all  times  between  January 
1,  1908,  and  February  23,  1009,  fully  inform- 
ed and  acquainted  with  the  relation  that 
existed  between  the  Nye  &  Ormsby  County 
Bank  and  the  defendant  Nye  county,  and 
knew  that  the  Nye  &  Ormsby  County  Bank 
was  a  depodtary  of  funds  and  moneys  of 
said  Nye  county,  particularly  the  funds  of 
the  county  comirs  Into  the  hands  of  the 
treasurer,  Mr.  Gilbert;  that  at  the  times 
and  dates  mentioned  in  the  plaintiff's  com- 
plaint, and  under  and  pursuant  to  the  au- 
thority of  section  6  of  an  act  of  the  I^egis- 
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latnre  entitled  "An  act  relating  to  county 
goTernment  and  the  reduction  of  tlie  rate  of 
county  taxation,"  approved  March  13,  1903, 
Nye  county  negotiated  an   emergency  loan 
from  the  Nye  &  Ormsby  County  Bank  at  Ton- 
opah,  in  the  sum  of  $22,514.95,  and  Issued  as 
evidence  thereof  the  alleged  promissory  notes 
specifically  set  out  in  plaintiff's  complaint; 
that  at  the  first  tax  levy  thereafter,  and  for 
the  purpose  of  paying  off  said  loan,  and  in 
compliance  with  section  7  of  said  act,  the 
defendant,  Nye  county,  levied  and  collected 
an  emergency  tax  upon  the  property  in  Nye 
county  sufficient  to  pay  said  emergency  loan; 
that  said  loan  was  due  and  payable  accord- 
ing to  the  terms  thereof,  upon  December  31, 
1908,   at   the   banking   office  of  the   Nye   & 
Ormsby  County  Bank  at  Tonopah,  Nev.;  that 
on  the  day  of  maturity  the  defendant,  Nye 
county,    had   on    deposit   with    the  Nye   & 
Ormsby  County  Bank,  at  its  Tonopah  office 
and  branch,  $79,753.79,  which  sum  included 
the  emergency  tax  which   had  been   levied 
for  the  purpose  of  paying  said  emergency 
loan;    that  on  January  6,  1909,  Nye  county, 
by  and  through  Its  county  auditor,  after  a 
demand  for  payment  by  the  Nye  &  Ormsby 
County  Bank  had  been  made,  presented,  of- 
ferad,  and   tendered  to   the  Nye  &  Ormsby 
Coanty  Bank  at  Tonopah  a  check  on  said 
Nye  &  Ormsby  County  Bank,  and  upon  the 
deposit  of  Nye  county  therein,  and  drawn 
against-said  emergency  fund  In  the  sum  of 
$22,703.09,  In  payment  of  said  loan,  principal, 
and  Interest;  that  the  Nye  &  Ormsby  County 
Bank  Informed  the  auditor  of  this  defendant 
that  the  alleged  notes  were  In  the  branch  of- 
fice at  Carson  City,  and  that  they  would 
send  and  get  them;    that  said  notes  were 
never  presented,  nor  was  any  claim  or  de- 
mand ever  made  for  the  same  until  long 
thereafter,  and  after  the  failure  and  closing 
of  the  Nye  &  Ormsby  County  Bank,  when, 
upon  demand  for  payment  being  made  by  the 
plaintiff,  defendant,  Nye  county,  learned  that 
plaintiff  was  the  bolder  thereof;    that  the 
Nye  &  Ormsby  County  Bank,  being  Insolvent, 
closed  Its  doors  on  February  23,   1900,  and 
was  Insolvent  on  the  31st  day  of  December, 
1908;  that  on  February  28,  1009,  the  date  of 
the  closing  of  the  said  Nye  &  Ormsby  Coun- 
ty Bank,  this  defendant  had  on  deposit  the 
sum  of  $66,689.36,  which  Included  the  emer- 
gency fund  amounting  to  $23,917,91  which 
had  been  levied  and  collected  for  the  pur- 
pose of  paying  said  loan;   that  at  all  times 
between  December  31,  1908,  and  February  23, 
1909,  defendant,  Nye  county,  had  on  deposit 
with  the  Nye  &  Ormsby  County  Bank  more 
than  $60,000,  and  had  on  deposit  with  the 
Nye  &  Ormsby  County  Bank  the  emergency 
fund,  and  was  ready  and  anxious  and  will- 
ing to  pay  up  said  loan;    that  Nye  county 
relied  upon  and  believed  the  representations 
of  the  Nye  &  Ormsby  County  Bank  and  its 
officers  that  they  were  the  owners  and  hold- 
ers of  the  notes,  and  were  lulled  Into  a  sense 
of  security  by  the  nonpresentatlon  of  said 


notes,  and  by  the  neglect  and  negligence  of 
the  plaintiff  to  present  the  same  for  payment, 
and,  having  no  knowledge  of  the  transfer 
thereof  to  plaintiff,  or  of  the  insolvency  of 
the  Nye  &  Ormsby  County  Bank,  made  no 
attempt  to  withdraw  Its  deposits  from  the 
Nye  &  Ormsby  County  Bank,  but,  on  the 
contrary,  relying  upon  Its  absolute  solvency, 
continued  to  make  said  Nye  A  Ormsby  Coun- 
ty Bank  a  depositary  of  county  funds,  and 
between  December  31,  1908,  and  February  23, 
1909,  deposited  funds  of  Nye  county  to  the 
extent  of  $32,759.15 ;  that  the  plaintiff,  dur- 
Ing  all  of  these  times,  *was  a  large  creditor 
of  the  Nye  &  Ormsby  County  Bank,  and, 
having  full  knowledge  of  the  relations  exist- 
ing between  the  Nye  &  Ormsby  County  Bank 
and  the  defendant,  contrived  and  conspired, 
purposely  and  willfully,  with  the  Nye  & 
Ormsby  County  Bank  and  its  officers,  and  for 
the  purpose  of  deceiving  and  defrnudlng  and 
damaging  the  defendant,  to  withhold  the 
presentation  of  said  notes  and  notification 
to  defendant  that  It  was  the  owner  and  hold- 
er thereof.  In  the  hope  and  expectation  that, 
by  reason  and  virtue  of  the  large  deposits 
continuously  being  made  by  the  defendant, 
Nye  county.  In  the  defunct  Nye  &  Ormsby 
County  Bank,  the  said  Nye  &  Ormsby  Coun- 
ty Bank  could  continue  and  remain  open  for 
a  considerable  period  of  time,  and  could 
make  payments.  In  part  at  least,  upon  its 
obUgatlons  to  the  First  National  Bank  of  San 
Francisco;  that  pursuant  to  the  failure,  neg- 
lect, and  negligence  of  the  plaintiff  to  pre- 
sent said  notes  for  payment  at  maturity,  and 
by  reason  of  the  wrongful  acts  of  plaintiff 
in  withholding  the  presentation  thereof,  and 
withholding  notice  that  It  was  the  owner  and 
holder  of  the  alleged  notes,  the  emergency 
fund  collected  for  the  purpose  of  paying  said 
emergency  loan,  together  with  the  balance 
of  defendant's  deposit  in  the  Nye  &  Ormsby 
County  Bank,  was  forever  lost  to  this  de- 
fendant, by  reason  of  which  this  defendant 
was  damaged  In  the  sum  of  $66,689.36. 

The  answer  also  alleges  that  the  various 
county  governments  and  counties  are  pre- 
ferred creditors  against  all  banking  Institu- 
tions; that  Esmeralda  and  Ormsby  counties 
also  lost  money  in  the  Nye  &  Ormsby  County 
Bank;  and  that  they  should  therefore  be 
made  parties  to  the  action. 

Geo.  B,  Thatcher,  of  Carson  City,  and  P. 
M.  Bowler,  of  Tonopah,  for  appellant.  H.  B, 
Cooke,  of  Tonopah,.  for  respondent 

NORCROSS,  J,  (after  stating  the  fftcts  as 
above).  [1]  The  notes  sued  upon  in  this  case 
were  Issued  under  by  virtue  of  the  provisions 
of  sections  6  and  7  of  an  act  entitled  "An  act 
relating  to  county  government  and  the  reduc- 
tion of  the  rate  of  county  taxation,"  approved 
March  13,  1903  (Rev.  Laws,  §f  3831,  3832), 
which  read: 

"Sec.  6.  in  case  of  great  necessity  or  emer- 
gency, the  board  of  commissioners  by  unan- 
imous vote,  by  resolution  reciting  the  cbaiacter 
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of  micli  necessity  or  emergency,  may  authorize 
a  temporary  loan  for  the  purpose  of  meeting 
such  necessity  or  emergency,  but  such  resolu- 
tion  shall  not  take  effect  until  it  has  been  ap- 
proved by  resolution  adopted  by  a  majority  of 
the  state  board  of  revenue,  and  the  resolution 
•f  the  state  board  of  revenue  shall  also  be  re- 
corded in  the  minutes  of  the  county  commis- 
sioners. 

"Sec.  7.  It  shall  be  the  duty  of  the  commis- 
sioners at  the  first  tax  levy  following  the  crea- 
tion of  such  emergency  indebtedness  to  levy 
an  extra  tax  sufficient  to  pay  the  same,  which 
shall  be  designated  'emergency  tax.'  " 

It  ia  contended  that  boards  of  county  com- 
mlssloners  are  not  empowered  to  issue  nego- 
tiable promissory  notes  under  the  provisions 
of  section  6,  and,  further,  that  sections  6  and 
7  are  unconstitutional  and  void,  because  re- 
lating to  a  subject  not  embraced  In  the  title 
of  the  act,  in  violation  of  section  17,  art  4, 
of  the  Constitution. 

The  sections  in  question,  we  think,  are  not 
within  the  constitutional  inhibition.  The 
act  provides  for  a  gradual  reduction  of  the 
tax  rate  in  the  several  counties  of  the  state 
until  a  certain  prescribed  rate  is  reached, 
which  should  thereafter  be  the  maximum 
rate.  Boards  of  commissioners  are  required 
annually,  prior  to  the  first  Monday  in  March, 
to  make  a  budget  of  the  amount  estimated  to 
be  required  to  meet  the  expenses  of  conduct- 
ing the  public  business  of  the  county  for  the 
next  ensuing  year.  Such  boards  are  prohib- 
ited from  allowing  or  contracting  for  any 
expenditure  unless  the  money  for  the  pay- 
ment thereof  is  in  the  treasury  and  especially 
set  aside  for  such  payment.  A  violation  of 
this  provision  subjects  the  commissioners  to 
removal  from  office.  Recognizing  that  un- 
foreseen necessities  or  emergencies  might 
arise  requiring  the  expenditure  of  additional 
money  not  provided  for  in  the  general  tax 
levy,  sections  6  and  7  were  Inserted  In  the 
act  to  make  provision  for  meeting  such  ne- 
cessities or  emergencies.  Tbese  provisions 
are  therefore  in  harmony  with  the  general 
purposes  of  the  act. 

[2, 8]  We  think  the  language  of  sections  6 
and  7,  supra,  will  not  justify  a  construction 
Implying  a  power  in  the  board  of  county  com- 
missioners to  execute  a  negotiable  promissory 
note  as  security  for  money  borrowed  under 
the  provision  of  said  section  6.  It  will  be 
noted  that  there  is  no  express  authority  for 
the  execution  of  any  negotiable  instrument  as 
security  for  the  money  borrowed.  It  has 
been  repeatedly  decided  by  this  court  that 
boards  of  county  commissioners  are  of  special 
and  limited  jurisdiction,  and  that  authority 
to  do  any  act  must  have  specific  statutory 
provision  therefor,  or  must  be  clearly  implied 
from  other  language  contained  in  the  statute. 
The  loan  authorised  under  the  provisions  of 
the  section  in  question  is  specified  to  be  "tem- 
porary" in  character.  A  tax  is  required  to 
be  levied  at  the  next  annual  tax  levy  to 
meet  the  same;  hence  the  duration  of  the 
indebtedness  is  only  contemplated  to  be  a 
year  or  less.    The  special  emergency  tax  re- 


quired to  be  levied  nnder  Hie  provisions  of 
section  7  provides  a  certain  and  sure  method 
of  extinguisMng  the  debt  at  the  earliest  pos- 
sible date.  The  shortness  of  the  duration  of 
the  loan  and  the  special  tax  to  secure  Its  liq- 
uidation negative  an  intent  upon  the  part  of 
the  Legislature  to  authorize  the  issuance  of 
a  negotiable  Instrument.  The  security  provid- 
ed for  the  repayment  of  the  sum  borrowed  is 
ample  and  absolute,  and  it  cannot  be  assumed 
that  a  negotiable  instrument  is  manifestly 
necessary  to  secure  the  payment  of  such  a 
debt  It  Is  a  well-established  general  rule, 
supported  by  numerous  authorities,  that 
boards  of  county  commissioners  are  without 
power  to  Issue  negotiable  bonds  or  notes,  ex- 
cept by  virtue  of  express  provision  of  statute 
or  where  the  language  of  the  statute  is  such 
that  the  right  to  issue  negotiable  instruments 
is  clearly  implied.  For  example,  it  has  been 
held  that  where  a  board  of  county  commis- 
sioners has  been  empowered  to  issue  bonds 
payable  a  long  time  In  the  future,  without 
express  provision  that  such  bonds  should  be 
negotiable  in  form,  the  right  to  issue  the 
same  in  form  negotiable  was  implied.  Ash- 
ley V.  Board,  60  Fed.  55,  67,  8  C.  C.  A.  456. 

Judge  Thayer,  speaking  for  the  Circuit 
Court  of  Appeals,  Eighth  Circuit  in  Ashuelot 
National  Bank  v.  School  District  66  Fed.  197, 
199,  5  C.  C.  A.  468,  470,  said: 

"It  is  unnecessary  for  us  to  assert  fliat  the 
decision  last  referred  to  (Brenham  v.  Bank,  144 
U.  S.  173  [12  Sup.  Ct.  559,  36  L.  Ed.  390]) 
goes  to  the  full  extent  last  indicated  of  holding 
that  a  municipal  corporation  can  onl^  acquire 
authority  to  issue  negotiable  securities,  by  a 
statute '  which  confers  such  power  in  express 
language,  and  that  the  power  will  not  be  implied 
under  any  circumstances.  We  think,  however, 
that  we  may  fairly  affirm  that  the  two  authori- 
ties heretofore  cited  do  establish  the  following 
propositions :  BHrst,  that  an  express  power  con- 
ferred upon  a  municipal  corporalion  to  borrow 
money  for  corporate  purposes  does  not  in  itself 
carry  with  it  an  authority  to  issue  negotiable 
securities;  second,  that  the  latter  power  will 
never  be  implied  in  favor  of  a  municipal  corpo- 
ration, unless  such  Implication  is  necessary  to 
prevent  some  express  corporate  power  from  be- 
coming utterly  nugatory ;  and,  third,  that  in 
every  case  where  a  doubt  arises  as  to  the  right 
of  a  municipal  corporation  to  execute  negotiable 
securities  the  doubt  should  be  resolved  against 
the  existence  of  any  such  right." 

In  Goffln  V,  Board  of  Commissioners,  67 
Fed.  137,  140,  6  C.  C.  A.  288,  292,  Judge 
Thayer,  speaking  for  the  same  court  also 
said: 

"Finally,  it  is  proper  to  call  attention  to  the 
rule  of  law  which  requires  the  authority  of  a 
municipal  corporation  to  issue  negotiable  paper 
to  be  clearly  made  out  and  established  when- 
ever the  existence  of  such  a  power  is  called  in 
queBtion.  A  power  of  that  nature  will  not  be 
deduced  from  uncertain  inferences,  and  can 
only  be  conferred  by  language  which  leaves  no 
reasonable  doubt  of  an  intention  to  confer  it" 

11  Cyc.  551,  says: 

"Express  authority  is  not  in  all  cases  re- 
quired for  the  issiLiiice  of  negotiable  paper,  but 
may  be  implied  from  other  express  powers 
granted.  There  is,  however,  no  room  for  any 
implication  of  such  power  where  a  statute 
makes  other  specific  provision  for  the  payment 
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of  iodebtedness,  as  by  ta'zatlon,  etc,  or  by  war- 
rant on  the  treasurer  for  money  payable  out 
of  a  designated  fund  or  an^  money  La  the  treas- 
ury not  otherwise  appropriated." 

See,  also,  County  of  Hardin  t.  McF^lan, 
82  111.  138;  Claiborne  Co.  v.  Brooks,  111  U. 
a  400,  411.  4  Sup.  Ct  489,  28  L.  Ed.  470; 
Brenham  v.  Bank,  144  U.  S.  173,  12  Sup.  Ct 
559,  36  li.  Ed.  390;  Ganse  v.  City  of  Clarks- 
vllle,  5  DIU.  165,  Fed.  Cas.  No.  5,276;  notes, 
30  Am.  Dec.  193,  and  51  Am.  St  Rep.  830. 

It  is  urged  by  counsel  for  respondent  that 
this  court,  in  the  case  of  Douglass  v.  Vir- 
ginia City,  5  Nev.  147,  sustained  the  view 
that  a  municipal  corporation,  unless  in  some 
way  restricted  by  its  charter,  could  enter 
into  any  contract  necessary  to  enable  it  to 
carry  out  the  powers  conferred  upon  it — 
execute  and  deliver  negotiable  promissory 
notes  In  discharge  of  its  legitimate  powers — 
and  that  such  decision  is  an  authoritative 
declaration  of  this  court  directly  In  point 
In  this  case.  The  suit  involved  in  the  Vir- 
ginia City  Case  was  upon  a  promissory  note 
negotiable  in  form,  but  the  question  of  the 
power  of  the  municipal  authorities  to  issue 
a  negotiable  instrument  does  not  appear  to 
have  been  raised  in  that  Case  or  specifically 
considered  by  the  court.  All  the  objections 
urged  against  a  recovery  in  that  case,  would 
have  applied  with  equal  force  if  the  notes 
sued  upon  had  been  nonnegotlable.  The  oply 
authority  dted  in  the  decision  was  that  of 
Ketchum  v.  aty  of  Buffalo,  14  N.  X.  356. 
This  latter  decision  sustained  the  power  of  a 
municipal  corporation  to  issue  a  negotiable 
Instrument  in  order  to  carry  out  certain  ex- 
press powers  conferred  by  the  city  charter. 
But  this  court  in  considering  the  Virginia 
City  Case,  made  no  reference  to  this  part  of 
the  decision  in  the  Buffalo  Case. 

When  the  case  of  Douglass  v.  Virginia 
City  was  before  this  court  there  were  com- 
parativ^y  few  authorities  available  upon 
the  question  of  the  power  of  counties  and 
municipal  corporations,  in  the  absence  of  ex- 
press authority,  to  issue  negotiable  instru- 
ments. The  question  had  not  then  received 
the  consideration  which  courts  and  text- 
writers  have  subsequently  devoted  to  It  It 
would  also  appear  from  the  authorities  that 
a  more  strict  rule  prevails  in  reference  to 
the  exercise  of  such  a  power  by  county  au- 
thorities than  in  the  case  of  strictly  mu- 
nicipal corporations. 

In  the  case  of  Oause  ▼.  City  of  Glarksville, 
5  DUl.  165,  Fed.  Cas.  No.  6,276  (decided  In 
1879,  ten  years  later  than  the  Douglass  v. 
Virginia  City  Case),  Judge  Dillon,  speaking 
for  the  Circuit  Court  of  the  United  States, 
said: 

"We  are  aware  that  the  American  courts,  as 
to  private  corporations  organized  for  pecuniary 
profit,  have  very  generally  held  a  different  doc- 
trine, and  affirmed  their  implied  or  incidental 
power  to  make  commercial  paper.  Dillon  on 
Municijpal  Corporations,  {(  81,  82,  407,  and 
cases  cited.  But  the  powers  of  private  corpora- 
tions in  this  regard  are  not  here  material.  The 
American  judgments  which  have  affirmed  the 


like  power  in  municipal  corporations  have  done 
80  upon  this  course  of  reasoning:  The  corpora- 
tion, they  argue,  has  power  to  contract  a  debt 
and  it  is  assumed  to  be  incident  to  that  power 
to  give  a  note  or  bill  or  bond  in  payment  of  it 
Thus,  in  Kelley  v.  Brooklyn,  4  HUl  (N.  Y.)  263, 
Cowen,  J.,  makes  the  basis  of  the  judgment  the 
erroneous  proposition  that  independent  of  any 
statute  proTision,  all  corporations,  private  and 
municipal,  may  issue  negotiable  paper  for  a  debt 
contracted  in  the  course  of  its  business;  and 
other  courts  have,  without  examination,  adopt- 
ed this  mistaken  view  of  the  law.  Galena  v. 
Corwith,  48  IlL  423  [95  Am.  Dec.  557] ;  Clarke 
V.  School  District,  3  B.  I.  199;  Sheffield  v. 
Andreas,  56  Ind.  157;  Tucker  v.  Raleigh,  76 
N.  C.  267;  Ketchum  v.  Buffalo,  14  N.  Y.  356; 
Douglass  V.  Virginia  City,  6  Nev.  147;  Sturte- 
vants  V.  Alton,  3  McLean,  893  [Fed.  Cas.  No. 
18,680].  It  sufficiently  appears  from  the  fore^ 
going  that  it  is  a  mistake  to  affirm  that  the 
power  to  issue  negotiable  paper  necessarily  or 
legally  results  from  the  corporate  power  to  cre- 
ate debts." 

The  decision  in  the  case  of  Galena  v.  Cor- 
with, 48  111,  423,  95  Am.  Dec.  557,  cited  supra 
by  Judge  Dillon,  was  subsequently  material- 
ly restricted,  if  not  entirely  overruled,  in 
Hardin  v.  McFarlan,  82  111.  138,  and  in  Com- 
missioners v.  Newell,  80  111.  587. 

We  would  not  we  think,  be  warranted  In 
sustaining  the  Judgment  in  this  case  upon 
the  authority  of  Douglass  v.  Virginia  City, 
for  the  reasons  stated. 

[4]  It  is  contended  by  counsel  for  appel' 
lant  that  subdivision  13  of  section  8  of  aii 
act  entitled  "An  act  to  create  a  board  of 
county  commissioners  in  the  several  counties 
of  this  state,  and  to  define  their  dudes  and 
powers,"  approved  March  8,  1865  (Laws 
1864r-65,  c.  80),  is  applicable  to  section  6,  su- 
pra, of  the  act  of  1903.  The  subdivision  in 
question  reads  as  follows: 

"To  do  and  perform  all  such  other  acts  and 
things  as  may  be  lawful  and  strictly  neces- 
sary to  the  full  discharge  of  the  powers  and 
jurisdiction  conferred  on  the  board."  Comp. 
Laws,  {  159& 

We  think  this  subdivision  is  only  applica- 
ble to  the  section  of  wlilch  It  .constitutes  a 
part  but  even  if  it  could  t>e  said  to  be  ap- 
plicable to  section  6,  supra,  of  the  act  of 
1893,  it  cannot  be  said,  we  think,  that  the 
issuance  of  negotiable  promissory  notes  is 
strictly  necessary  to  the  full  discharge  of 
the  powers  prescribed  in  said  section  6. 

[E]  It  is  next  contended  by  cotmsel  for  ap- 
pellant ttiat  the  notes  sued  upon  were  issued 
without  authority  of  law,  for  the  reason  that 
the  recitals  contained  in  the  resolution  adopt- 
ed by  the  board  of  county  commissioners  of 
Nye  county,  and  purporting  to  state  the  facts 
constituting  a  great  necessity  or  emergency, 
were  insufficient  to  authorize  the  negotiation 
of  the  loan  for  the  payment  of  which  the  notes 
were  Issued.  It  is  admitted  that  the  county 
received  the  money  represented  by  the  prin- 
cipal of  the  several  notes  sued  upon,  used  the 
same  in  the  business  of  the  county,  and  levied 
and  collected  a  tax  for  the  payment  of  the 
same.  While  at  the  time  the  county  was  ne- 
gotiating the  loan  in  question  any  taxpayer 
of  Nye  county  might  by  appropriate  proceed- 
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Ings  have  tested  the  question  whether  the 
alleged  emergency  or  necessity,  as  set  forth 
In  the  resolution  of  the  board  of  county  com- 
missioners, was  strictly  an  emergency  or  ne- 
cessity contemplated  by  the  law,  the  county 
itself  will  not  be  heard  to  question  the  suffi- 
ciency of  Its  own  resolution  for  the  purpose 
of  defeating  the  payment  of  the  loan  which 
It  has  secured  and  the  money  from  which 
the  county  has  received  the  benefit  of.  The 
resolution  adopted  by  the  county  commission- 
ers also  met  with  the  approval  of  the  state 
board  of  revenue,  the  two  bodies  empowered 
by  the  statute  to  determine  the  question,  and 
the  county  is  estopped  from  questioning  the 
regularity  of  its  own  proceedings  when  It 
has  received  all  the  benefit  of  the  money 
paid  to  It  by  virtue  of  such  loan.  Orleans 
V.  Piatt,  99  U.  S.  677,  25  L.  Ed.  404 ;  Gas  Co. 
V.  San  Francisco,  9  Cal.  453 ;  Illinois  Co.  v. 
Arkansas  City,  76  Fed.  271,  22  C.  C.  A.  171, 
84  L.  R.  A.  618;  Herring  v.  Modesto  Irr. 
Dist  (C.  C.)  95  Fed.  705 ;  Cronin  v.  Patrick 
Co.  (C.  C.)  89  Fed.  79 ;  Argentl  v.  San  Fran- 
cisco, 16  Cal.  258 ;  Chicago  v.  R.  R.  Co.,  244 
111.  220,  91  N.  E.  422,  135  Am.  St.  Rep.  316 ; 
Coffin  V.  Kearney  Co.,  57  Fed.  137,  6  C.  O.  A. 
288 ;  Blssell  v.  Jeffersonville,  24  How.  (65  U. 
S.)  287,  16  h.  Ed.  664 ;  Lynde  v.  County,  16 
Wall.  (83  U.  S.)  6,  21  L.  Ed.  272 ;  Com'rs  v. 
Holies,  94  U.  S.  104,  24  L.  Ed.  46 ;  Com'rs  v. 
Clark,  94  U.  S.  278,  24  L.  Ed.  59 ;  Board  v. 
Bandolph,  89  Va.  614,  16  S.  E.  722 ;  County 
V.  Marcy,  97  U.  S.  96,  24  L.  Ed.  977;  San 
Antonio  v.  MehafFy,  96  U.  S.  312,  24  L.  Ed. 
816 ;  Evansville  v.  Dennet,  161  D.  S.  434,  16 
Sup.  Ct  613.  40  L.  Ed.  760;  1  Dillon,  Munic- 
ipal Corporations  (4th  Ed.)  {  549. 

[6]  The  contention  of  appellant  that  the 
complaint  falls  to  state  a  cause  of  action  be- 
cause of  the  absence  of  an  allegation  that  the 
notes  sued  upon  were  presented  to  the  board 
of  county  commissioners  for  allowance  prior 
to  the  institution  of  the  action  is  without 
merit  The  orders  of  the  board  of  county 
commissioners  authorizing  the  Issuance  of 
the  notes  and  their  subsequent  issuance  by 
the  board  constitutes  the  same  approved  liq- 
uidated demands  against  the  county  which 
do  not  require  subsequent  presentation  be- 
fore suit.  In  the  event  that  they  are  not  paid 
in  accordance  with  their  terms.  The  fact 
that  the  notes  cannot  be  regarded  as  negotia- 
ble instruments  will  not  affect  their  character 
as  approved  liquidated  demands.  Lincoln 
Co.  V.  Luning,  133  U.  S.  529,  10  Sup.  Ct  363, 
38  L.  Ed.  766;  Vincent  v.  Lincoln  Co.  (C.  C.) 
62  Fed.  705 ;  Ix)r8bach  v.  Lincoln  Co.  (C.  C.) 
94  Fed.  963 ;  Ayres  v.  Thurston  Co.,  63  Neb. 
96,  88  N.  W.  178 ;  Greene  Co.  v.  Daniel,  102 
V.  S.  191,  26  L.  Ed.  99;  Parker  v.  Saratoga 
Co.,  106  N.  Y.  392,  18  N.  E.  308 ;  Washoe  Co. 
V.  Humboldt  Co.,  14  Nev.  123 :  State  v.  Lan- 
der Co.,  22  Nev.  71,  35  Pac.  300-;  7  A.  &  E. 
Enc.  of  Law  (2d  Ed.)  966;  11  Cyc.  587. 

[7-1]  The  board  of  commissioners  of  Nye 
county  being  without  power  to  Issue  negotia- 
ble paper  as  security  for  the  loan  obtained 


from  the  Nye  &  Orrasby  County  Bank,  the 
notes  sued  upon  must  be  regarded  as  non- 
negotiable  instruments.  Viewing  the  notes 
as  nonnegotiable  Instruments,  the  question 
is  presented  whether  the  answer  of  defend- 
ant sets  up  a  good  defense  to  this  character 
of  security. 

Section  46  of  the  Civil  Practice  Act  (Rev. 
Laws,  i  4988)  provides: 

"In  the  case  of  an  assignment  of  a  thing 
in  action,  the  action  by  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  dafense, 
existing  at  the  time  of,  or  before  notice  of,  the 
assignment;  but  this  section  shall  not  apply  to 
a  negotiable  promissory  note,  or  bill  of  ez- 
chani^e,  transferred  in  good  faith,  and  upon  good 
consideration,  before  due." 

Under  the  provisions  of  this  section,  wlildi 
is  the  only  statute  in  this  state-  bearing  on 
the  question,  the  defendant  has  the  right  to 
Interpose  against  the  plaintiff  any  defense 
which  It  might  have  against  the  Nye  &  Orms- 
by  County  Bank,  were  suit  instituted' by  the 
latter  corporation,  which  defense  accrued 
prior  to  notice  of  the  assignment  Elder  t. 
Shaw,  12  Nev.  82;  Haydon  v.  Nicolettl,  18 
Nev.  299,  3  Pac.  473;  Huntington  v.  Chitten- 
den, 155  N.  Y.  401,  60  N.  E.  49 ;  Scott  v.  Arm- 
strong, 146  D.  S.  499,  13  Sup.  Ct  148,  36  L. 
Ed.  1059. 

In  the  case  of  Stadler  ▼.  Bank,  22  Mont 
190,  56  Paa  11,  74  Am.  St  Rep.  583,  it  was 
held  that  notwithstanding  a  statute  like  ours 
supra,  the  holder  of  nonnegotiable  securities 
was  only  subject  to  such  defenses  as  exist- 
ed at  the  time  of  the  transfer.  This  decision 
however,  is  based  on  the  language  of  another 
statute  which  only  referred  to  defenses  ex- 
isting at  the  time  of  the  transfer,  and  the 
latter  statute  was  deemed  controlling.  Not- 
withstanding statutory  provisions  substan- 
tially the  same  as  were  considered  by  the 
Montana  court  the  Supreme  Court  of  Cali- 
fornia has  so  construed  the  two  statutes  to- 
gether as  to  subject  the  assignee  of  a  non- 
negotiable  Instrument  to  all  defenses  which 
the  defendant  might  have  against  the  assign- 
or prior  to  notice  of  the  assignment  McCabe 
V.  Grey,  20  CaL  510;  Bank  v.  Gay,  101  Cal. 
286,  35  Pac.  876;  Hasklns  v.  Jordan,  123 
Cal.  161,  55  Pac.  786.  See,  also,  to  the  same 
effect,  Martin  v.  Pillsbury,  23  Minn.  175. 

As  before  stated,  the  only  statute  in  tills 
state  upon  the  question  is  the  one  quoted  su- 
pra, and  this  leaves  no  room  even  for  con- 
struction. 

It  Is  alleged  in  the  answer  that  the  de- 
fendant had  no  notice  of  the  assignment  un- 
til long  after  the  Nye  &  Ormsby  County 
Bank  went  into  the  hands  of  a  re<ieiver  and 
shortly  before  the  suit  was  Instituted.  It  is 
alleged  in  the  answer  that  defendant  bad 
on  deposit  in  the  Nye  &  Ormsby  County 
Bank  on  the  day  the  notes,  by  their  terms, 
became  due  and  on  the  day  the  bank  closed 
its  doors,  a  sum  of  money  much  greater  than 
the  total  amount  of  the  notes  with  accrued 
Interest;  that  the  defendant  offered  to  pay 
the  notes  at  the  time  they  b«came  due,  or 
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within  a  few  days  thereafter.  It  Is  well  set- 
tled that  no  demand  Is  necessary  for  a  de- 
posit In  an  insolvent  bank  in  order  to  set 
It  off  against  a  note  In  the  bands  of  the  re- 
ceiver. Colton  y.  Drover,  etc.,  90  Md.  85,  45 
Atl.  23,  46  L.  R.  A.  388,  78  Am.  St.  Rep.  431; 
Thompson  v.  Trust  Co.,  130  Mich.  608,  90  N. 
W.  296,  97  Am.  St.  Rep.  494. 

On  the  day  the  Nye  &  Ormsby  County 
Bank  closed  its  doors'  and  went  into  the 
hands  of  a  receiver,  the  defendant  was  en- 
titled to  set  off  the  amount  of  its  deposit  in 
the  defunct  bank  pro  tanto,  not  only  against 
the  receiver,  bat  against  any  assignee  of  the 
bank  holding  the  notes  of  the  defendant 
county;  such  county  having  no  notice  of 
such  assignment  prior  to  the  suspension  of 
the  bank. 

[10]  We  think  the  court  did  not  err  In  re- 
fusing to  make  the  receiver  of  the  Nye  & 
Ormsby  County  Bank  and  the  counties  of 
Ormsby  and  Esmeralda  parties  to  the  ac- 
tion. Questions  presented  In  this  answer,  as 
a  basis  for  bringing  In  additional  parties, 
can  ail  be  presented  In  thp  receivership  mat- 
ter, and,  we  think,  have  no  proper  place  In 
this  action. 

Many  other  questions  have  been  discussed 
in  the  briefs  which  we  deem  unnecessary  to 
determine. 

The  Judgment  and  the  order  sustaining  the 
demurrer  to  the  answer  are  reversed,  with 
directions  to  the  court  below  to  also  modify 
its  order  to  strike,  If  necessary,  so  as  not  to 
exclude  allegations  in  support  of  defendant's 
alleged  defense  of  sqt-oft. 

TALBOT,  C.  J.,  and  McCARRAN,  J.,  con- 
cur. 

(88  Nev.  143)  ^^^^^ 

KNOCK  T.  TONOPAH  &  O.  B.  CO. 

(No..  1931.) 

(Supreme  Court  of  Nevada.    Jan.  2,  1915.) 

1.  Apfkal  ano   Ebbob  (S  1002*)— Ykbdiot— 
conclcsiveness. 

Where  the  evidence  is  conflicting,  the  ver- 
dict will  not  be  disturbed  on  appeal. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |!  3935-3937;  Dec.  Dig.  { 
1002.*] 

2.  Master  and  Servant  (S  235*)— Injubt  to 
Servant— CoNTBiBuTOBT  Neqliqence. 

A  railroad  employe's  failure  to  discover 
that  the  tongue  in  the  knuckle  on  a'  car  was 
broken  was  not  contributor;  negligence,  where 
the  tongue  was  broken  on  the  '  previoas  day 
and  the  inspector  failed  to  detect  it. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  710-722;  Dec.  Dig.  f 
235.*] 

3.  Appeai.  and  Ebbob  (|  1003*)— QtmsnoNS 
OF  Fact. 

Where  testimony  as  to  matters  essential 
to  a  recovery  is  contradicted  by  physical  facts, 
a  verdict  contrary  to  the  physical  facts  must 
l>e  set  aside,  bnt  testimony  contrary  to  a  physi- 
cal fact  as  to  a  matter  not  coDtrolling  affects 
only   the  credibility  of  the  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  tS  3938-OT43;  Dec  Dig.  | 
1003.*] 


4.  New  Trial  (f  49*)— Conduct  ot  Counsel 
AND  Jubob. 

That  the  attorney  for  the  successful  par- 
ty dined  at  the  same  table  with  a  juror  m  a 
hotel  does  not  alone  justify  the  setting  aside 
of  the  verdict. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i$  97-99;    Dec.  Dig.  {  49.*] 

5.  Appeal  and  Ebbob  ({  261*)— Exceptions 
— Impropeb   Aboument. 

Where  statements  made  before  the  jury 
by  counsel  for  the  successful  party  were  to 
some  extent  provoked,  and  no  exception  was 
taken  to  them,  the  judgment  would  not  be  re- 
versed, though  the  statements  were  erroneous. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  1600;   Dec.  Dig.  |  261.*] 

6.  Damaoes  (§  91  •)— Punitive  Damaobs— In- 
JUBY  TO  Servant. 

Where  injury  to  a  railroad  employe  re- 
sulted from  a  broken  tongue  and  a  knuckle  on 
a  car  not  easily  observable,  or  from  the  Engi- 
neer backing  bis  engine  without  signal,  a  ver- 
dict for  punitive  damages  was  unauthorized. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  193-201 ;    Dec.  Dig.  i  91.*] 

7.  Damages   (§   132*)— Pebsonal   Injueies— 
Excessive  Damages. 

A  verdict  for  $25,500  for  the  loss  of  the 
right  arm  below  the  elbuw  of  a  man  29  years 
of  age,  with  11  years'  experience  in  railroading 
in  various  positions,  and  earning  about  $170 
a  month  as  conductor  and  brakeman,  is  ex- 
cessive, and  will  be  reduced  to  $15,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {$  372-385.  396;   Dec.  Dig.  §  132.*] 

Appeal  from  District  Ckmrt,  Nye  Ck>unty; 
Mark  R.  AveriU,  Judge. 

Action  by  Frederick  A.  Knock  against  the 
Tonopab  ft  Goldfleld  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Conditionally  affirmed. 

Campbell,  Metson  &  Brown,  of  Tonopah, 
for  appellant.  Berry  4  Cole,  of  Tonopah, 
and  V.  S.  Thomas,  of  Wilmington,  Del.,  for 
respondent 

TALBOT,  C.  J.  rrbe  plalntUt,  a  man  29 
years  of  age,  with  11  years  of  experience  in 
railroading  in  various  positions,  and  earning 
on  an  average  about  $170  a  month  as  a  con- 
ductor and  brakeman,  instituted  this  action 
to  recover  $25,5(X)  damages  for  the  loss  of  Ids 
right  forearm,  which  was  crushed  between 
the  couplers  of  ore  cars  while  he  was  en- 
deavoring to  effect  a  coupling.  The  accident 
necessitated  the  amputation  below  the  elbow. 
A  verdict  was  rendered  in  favor  of  the  plain- 
tiff for  the  full  amount  claimed.  On  this 
appeal  from  the  Judgment  and  from  the  or- 
der denying  the  motion  for  a  new  trial,  it 
la  contended  that  the  evidence  Is  lnsuffici«it 
to  justify  the  verdict;  that  misconduct  of 
counsel  for  respondent  warrants  a  reversal; 
that  the  court  Improperly  instructed  the  Ju- 
ry; and  that  the  damages  are  excessive. 

[1]  The  opening  brief  gives  a  careful  anal- 
ysis of  the  conflicting  testimony.  At  other 
times  and  on  the  previous  day  he  bad  acted 
as  conductor  of  the  appellant  company.  On 
the  morning  of  the  accident  appellant  was 
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serving  as  brakeman.  On  his  theoiy  of  the 
case,  and  under  his  testimony,  the  engineer 
backed  up  twice  on  his  signal,  but  no  cou- 
pling was  accomplished  on  either  compact, 
and  for  the  purpose  of  ascertaining  whether 
ore  had  fallen  into  it  he  went  to  examine 
the  knuckle  of  the  car,  which  was  one  of 
fonr  or  five  desired  to  be  coupled  to  the  cars 
attached  to  the  engine,  and  while  he  was 
making  such  examination  the  engineer,  with- 
out signal,  backed  up  the  third  time  and 
crushed  respondent's  arm.  His  evidence  In 
this  regard  is  contradicted  by  the  engineer 
and  flrelnan,  and  appellant  claims  that  the 
accident  resulted  from  respondent's  own 
carelessness  in  trying  to  make  a  gravity 
coupling  while  the  cars,  which  were  free 
from  the  engine,  were  moving  on  the  grade. 
Under  the  conflicting  evidence  it  was  with- 
in the  exclusive  province  of  the  Jury  to  deter- 
mine whether  the  accident  was  caused  by 
the  backing  up  by  the  engineer  without  sig- 
nal, and,  if  it  was  so  caused,  the  plalntifl  la 
entitled  to  recover. 

[2]  For  appellant  It  is  also  claimed  that 
Knock  should  have  been  aware  of  the  broken 
tongue  In  the  knuckle  which  failed  to  couple, 
because,  on  the  previous  day,  while  he  was 
acting  as  conductor,  the  engineer,  owing  to 
Knock's  failure  to  signal,  had  backed  into 
some  cars,  including  this  one,  with  such  force 
as  to  break  a  knuckle  on  another  car  upon 
which  a  new  knuckle  had  been  placed,  after 
examination  by  the  company's  inspector.  If 
the  tongue  In  the  knuckle  were  broken  on 
the  previous  day,  the  inspector  failed  to  de- 
tect it,  and  the  failure  of  Knock  to  become 
aware  that  it  was  broken  was  not  such  care- 
lessness, or  want  of  care  on  his  part  as 
would  warrant  the  engineer  to  back  up  with- 
out signal. 

[3]  It  is  urged  that  the  case  should  be  re- 
versed because  the  plaintiff's  testimony  is 
contradicted  by  physical  facta  If  any  phys- 
ical fact  made  it  impossible  for  the  en^neer 
to  back  up  without  signal  and  crush  the  re- 
spondent's arm,  such  fact  would  control,  and 
the  testimony  in  case  of  respondent  would 
fall.  If  his  testimony  regarding  any  matter 
essential  to  bis  recovery  were  contradicted 
by  any  physical  fact,  the  case  would  have 
to  be  remanded.  Testimony  contrary  to  a 
physical  fact  regarding  a  matter  which  is  not 
controlling  may  weaken  the  credibility  of 
the  witness,  but  is  not  ground  for  reversal. 

[4,  6]  It  appears  that  one  of  the  counsel 
for  respondent  dined  at  the  same  table  with 
one  of  the  jurors  in  the  hotel,  but  It  Is  not 
shown  he  paid  for  the  Juror's  meal,  nor  that 
anything  Improper  in  regard  to  the  case  ap- 
peared between  them.  It  is  urged  that  state- 
ments made  before  the  Jury,  by  counsel  for 
respondent,  were  erroneous,  but,  as  they 
were  to  some  extent  provoked,  and  no  ex- 
ception WHS  taken  to  them,  they  do  not  war- 
rant a  reversal. 

The  court  instructed  the  jury  that,  under 
the  law  of  this  state,  common  carriers  are 


liable  to  employ^  for  damages  which  may 
result  from  negligence  of  the  oflicers,  agents, 
or  employes  of  the  common  carrier,  or  by 
reason  of  any  defect  or  Insufficiency  due  to 
their  negligence  in  its  cars,  engines,  and  ap- 
pliances. The  statute  upon  which  this  In- 
struction is  based,  the  liability  act  of  1907 
(Laws  1907,  a  214),  has  been  sustained  as 
constitutional  by  this  court  in  Lawson  r. 
Halifax  Mining  Co.,  36  Nev.  S91,  135  Pac. 
611,  138  Paa  261,  writ  of  error  to  Supreme 
Court  granted  86  Nev.  646. 

[6]  If  the  accident  resulted  from  a  broken 
tongue  and  a  knuckle  not  easily  to  be  ob- 
served, or  from  the  engineer  backing  with- 
out signal,  or  if  the  facts  be  as  claimed  by 
either  the  appellant  or  the  respondent,  there 
Is  nothing  in  the  case  which  would  warrant 
a  verdict  for  punitive  damages  against  the 
appellant,  and  respondent's  recovery  should 
be  limited  to  a  Just  and  full  compensation 
for  the  injury  sustained. 

[7]  Counsel  for  appellant  say  that,  if  It 
be  held  that  there  Is  a  liability  against  the 
appellant,  and  if  damages  are  to  be  allowed, 
they  are  of  the  opinion  that,  considering  all 
the  circumstances,  and  the  Burch  Case  as  a 
fair  standard  of  measurement,  a  verdict  of 
$10,000  would  have  been  fair  and  ample. 
Counsel  for  respondent  contend  that,  under 
the  Burch  Case,  the  full  amount  of  the  ver- 
dict should  be  allowed. 

In  that  case  (32  Nev.  75,  104  Pac.  225,  Ann. 
Cas.  1912B,  1166)  we  sustained  a  verdict  for 
?20,000.  When  injured,  Burch  was  37  years 
old,  earning  about  $100  a  month,  and  was 
gradually  advancing  in  the  defendant's  em- 
ployment While  boarding  a  caboose,  he  was 
struck  by  a  switch  stand,  thrown  upon  the 
track,  and  the  cars  ran  over  his  left  leg 
and  right  foot,  necessitating  amputation  of 
the  left  leg  three  inches  above  the  knee  and 
three  toes  of  his  right  foot  He  grew  weak- 
er physically,  and  lost  from  16  to  18  pounds. 
At  times  an  artiflcial  leg  could  be  worn, 
but  It  irritated  the  stump  and  made  It  sore. 
By  the  contesting  of  his  case  in  different 
courts,  Burch  had  been  delayed  for  many 
years  In  obtaining  relief,  and  he  had  pre- 
viously obtained  a  verdict  for  $18,000. 

Although  the  respondent's  was  a  most  se- 
vere injury  for  the  loss  of  an  arm  below  the 
elbow,  and,  as  said  by  counsel  for  respond- 
ent the  loss  of  a  right  arm  is  more  serious 
than  that  of  the  leg,  when  we  consider  all 
the  circumstances  relating  to  the  two  cases, 
we  conclude  that  the  injury  resulting  to 
Knock  was  not  as  serious  as  the  one  caused! 
to  Burch. 

Among  the  many  cases  in  the  books,  we  do 
not  find  any  In  which  a  sum  as  large  as  that 
awarded  to  respondent  by  the  verdict  was 
allowed  to  stand  for  the  loss  of  an  arm  under 
conditions  and  results  no  more  serious  than 
tliose  which  relate  to  or  flow  from  the  acdi 
dent  suffered  by  respondent 

Among  the  largest  verdicts  sustained  for 
somewhat  similar  injuries  Is  that  in  the  Fu^ 
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lerton  Case,  167  Fed.  1,  92  C.  C.  A.  463,  In 
wblcb  there  was  an  award  of  $16,500  to  the 
first  mate  of  a  vessel,  earning  $150  per  month, 
for  the  loss  of  his  right  arm  near  the  shoul- 
der, accompanied  with  much  pain  and  saffer- 
ing. 

"In  CleTeland,  Clnn.,  C.  &  St  L.  Ry.  Co.  v. 
Hadley,  170  Ind.  204,  82  N.  E.  1025,  84  N.  B. 
13,  16  L.  R.  A.  (N.  Sp  627,  16  Ann.  Cas.  1, 
the  Supreme  Court  of  Indiana  sustained  a 
judgment  for  $10,000  for  an  injur;  to  the  el- 
bow joint,  caused  by  the  falling  of  a  window 
aaeh,  affecting  chiefly  the  ulnar  nerve,  result- 
ing in  a  numb  feeling  in  the  arm  and  the 
little  and  ring  fingers,  and  shrunlcen  condi- 
tion of  the  mnsdes  of  the  arm,  and  loss  of 
grip."  Forrester  v.  S.  P.  Co.,  36  Ner.  296, 
134  Pa&  769,  48  L.  R.  A.  (N.  S.)  1. 

Verdicts  have  been  sustained  for  the  loss 
of  an  arm,  for  $10,000  in  St  Louis  S.  R.  R. 
Co.  V.  Groves,  44  Tex.  Civ.  App.  63,  97  S.  W. 
1084,  In  favor  of  a  bralceman  21  years  of  age, 
earning  $100  per  month,  who  lost  the  right 
arm  between  the  shoulder  and  elbow;  for 
$12,500  in  Rodney  v.  St  Louis  S.  R.  R.  Co., 
127  Mo.  676,  28  S.  W.  887,  SO  S.  W.  150,  in 
favor  of  a  switchman  28  years  of  age,  earn- 
ing $100  per  month ;  for  $7,000  in  Atchison 
R.  R.  Co.  V.  Sledge,  68  Kan.  321,  74  Pac.  1111, 
In  favor  of  a  switchman  23  years  of  age,  earn- 
ing $80  per  month ;  in  Sobieslci  v.  St  Paul 
R.  Co.,  41  Minn.  168,  42  N.  W.  863,  for  $5,- 
000,  in  favor  of  a  switchman  80  years  of  age, 
for  loss  of  arm  below  the  elbow ;  for  $5,000 
in  MobUe  R.  Ca  v.  Harmes,  62  lU.  Ap);>.  650, 
in  favor  of  a  brakeman. 

Verdicts  have  been  held  excessive  for  the 
loss  of  an  arm,  for  $20,000  in  Chicago  R.  Co. 
V.  Kane,  70  III.  App.  676,  in  the  case  of  a 
laborer  19  years  df  age,  earning  $1  per  day, 
and  who  had  the  arm  amputated  near  the 
shoulder ;  for  $13,000  in  Louisville  R.  Co.  v. 
Lowe  (Ky.)  66  S.  W.  736,  in  favor  of  a  train 
inspector  34  years  of  age  earning  $1  per  day ; 
for  $10,000  in  Illinois  Central  R.  R.  Co.  t. 
Welch.  62  III.  184,  4  Am.  Rep.  693,  in  favor 
of  a  brakeman  who  lost  the  left  arm. 

Verdicts  for  $15,000  for  the  loss  of  an  arm 
were  reduced  to  $10,000  in  the  case  of  Texas 
R.  Co.  V.  Uartnett,  33  Tex.  Civ.  App.  103,  75 
S.  W.  809 ;  injury  to  locomotive  engineer  who 
lost  tbe  left  arm  near  the  elbow  joint,  in 
Silberstein  v.  Houston  Str.  Co.,  52  Hun,  611, 
4  N.  Y.  Supp.  843 ;  and  in  O'Donnell  v.  Amer- 
ican Sugar  Refining  Co.,  41  App.  Div.  307,  68 
N.  T.  Supp.  640,  in  which  case  a  laborer  lost 
the  rigfit  arm  below  the  elbow. 

Reference  is  made  to  numerous  other  cases 
relating  to  such  injuries  In  the  extensive 
note  in  16  Ann.  Cas.  21. 

We  are  not  unmindful  of  the  serious  con- 
sequences relating  to  the  loss  of  an  arm; 
and,  considering  respondent's  health  and  gen- 
eral condition,  and  occupations  which  he  may 
learn  to  pursue,  but  in  which  he  may  not 
earn  nearly  so  much  as  in  his  former  employ- 
ment, and  the  disability  under  which  he  must 
labor  through  Ufe,  we  conclude  that,  under 


the  circumstances  disclosed  by  the  present 
record,  $15,000  would  be  a  fair  compensation 
for  the  Injury  which  he  sustained. 

If  within  15  days  respondent  file  in  this 
case  his  written  consent  that  the  judgment 
be  modified  by  reducing  the  amount  allowed 
for  damages  for  tbe  injuries  sustained  to 
$15,000,  an  order  may  be  made  that  the  judg- 
ment be  modified  accordingly,  and  that  it 
stand  as  so  modified.  If  such  consent  be  not 
so  filed,  the  case  will  be  remanded  for  a  new 
trial. 

NORCROSS,  J.    I  concur  in  tbe  Judgment. 


(38  Nev.  164) 
HBRRING-HALL-MARVIN  SAFE  CO.  v. 
BALLIET.    (No.  1900.) 

(Supreme   Court  of   Nevada.     Jan.   2,   1915.) 

1.  Affkal  Ann  Ebbob  (g  1002*)  —  Review — 

VEBniCT. 

Tbe  finding  of  the  jury  on  controverted  is- 
sues of  fact,  if  supported  by  substantial  evi- 
dence, cannot  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3935-3937;  Dec  Dig.  g 
1002.*] 

2.  Sales  (8  359*)— Actions  bt  Sbixeb— Bvi- 
OKNCB— Mutual  Rescission. 

In  an  action  for  tbe  purchase  price  of  a 
safe  which,  after  being  rejected  bv  tbe  buyer, 
was  delivered  by  order  of  the  salesman  to  a 
firm  in  wbicb  tbe  original  buyer  was  a  partner, 
evidence  held  sufiScient  to  warrant  the  jury  in 
finding  that  there  had  been  a  mutual  rescission 
of  the  original  contract  of  sale  if  the  salesman 
had  authority  to  make  such  rescission. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  gg  511,  1056-1059 ;   Dec.  Dig.  g  359.*] 

8.  Sales  (g  863*)— Actions  bt  Seuucb— Ques- 
tions  FOB  JUBT— CONOITIOH. 

Where  a  written  order  for  the  purchase  of 
a  safe  bad  a  question  mark  in  the  place  left  in 
tbe  order  for  the  lettering  to  be  put  on  the  safe, 
and  no  designation  as  to  the  interior  arrange- 
ment of  the  safe,  it  was  a  question  of  fact 
whether  the  order  was  conditioned,  as  claimed 
by  tbe  buyer,  upon  his  future  determination  as 
to  the  lettering  and  the  interior  arrangement 

[Ed.  N'ote.— For  other  cases,  see  Sales,  Cent. 
Dig.  g  1064 ;    Dec.  Dig.  g  363.*! 

4.  Evidence  (g  411*)— Pabol  Bvidenob— In- 

COUPLETB  CONTBACT. 

The  order  was  on  its  face  incomplete,  so 
that  parol  evidence  was  admissible  to  supply 
tbe  missing  terms. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gg  1874-1899;   Dec.  Dig.  g  411.*] 

6.  Pbincipal  and  Agent  (g  123*)  — Exist- 
ence or  Rbiation  —  SumcisNCT  or  Evi- 
dence. 

In  an  action  for  the  purchase  price  of  a 
safe,  evidence  held  sufficient  to  warrant  the 
jury  in  finding  that  tbe  salesman  of  the  seller 
bad  authority  to  rescind  the  contract 

[BM.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  gg  420-429;  Dec.  Dig.  g 
123.*] 

6.  Pbincipal  and  Aqent  (g  24*)— Existence 
OF  Relation— Question  fob  jubt. 

The  existence  or  nonexistence  of  an  agency 

is  a  question  of  fact  for  tbe  jury. 
[Ed.  Note.— For  other  cases,  see  Principal  and 

Agent  Cent.   Dig.  gg   722,  723;    Dec   Dig.  g 

24.*] 
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7.  PBTWCTPAL  and   AflENT  (8    23*)— EXTSTKNCE 

OF  Relation— CiBCUMSTANTiAi.  Evidence. 
Agency    may   be  shown    by   circumstauceii 
and  the  course  of  dealiog. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  41;   Dec.  Dig.  {  23.*] 

8.  Appbal  and  Erbob  (S  1052*)— Harmt-ess 
Ebbor— Admission  or  Evidence— Ikmate- 
BiAL  Evidence. 

Where  the  iury  fonnd  that  a  contract  for 
the  sale  of  a  safe  bad  been  mutually  rescinded, 
the  seller  was  not  prejudiced  by  the  admission 
of  evidence  as  to  a  warranty  that  the  safe  was 
fireproof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  4171-4177;    Dec.  Dig.  f 

Appeal  from  District  Conrt,  Nye  County; 
Marli  R.  Averill.  Judge. 

Action  by  the  Herring-Hall-Marvin  Safe 
Company  against  Letson  Balllet  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Mcintosh  &  Coolce,  of  Tonopah,  for  appel- 
lant P.  M.  Bowler,  of  Tonopab,  for  respond- 
ent 

McCARRAN,  J.  This  is  an  action  brought 
by  Herring-Hall-Marvln  Safe  Company,  a 
corporation,  against  Letson  Balllet,  to  recov- 
er the  price  of  two  safes.  The  complaint  al- 
leged two  causes  of  action ;  one  for  the  sum 
of  $616,  less  a  set-off  of  $42.80  for  safe  No. 
187;  the  other  for  $469  for  safe  No.  194. 
Respondent  by  his  answer  admitted  the  in- 
debtedness of  $616,  less  $42.80  paid  upon 
said  sum,  for  safe  No.  187,  but  denied  the  In- 
debtedness of  $469  on  safe  No.  104,  the  sub- 
ject of  the  first  cause  of  action.  The  action 
proceeded  to  trial  by  a  jury,  upon  the  right 
of  the  plaintiff  to  recover  for  safe  No.  194. 

The  record  discloses  an  instrument  purport- 
ing to  be  an  order,  in  words  and  figures  as 
follows: 

2I0&28 
Herring-Hall-Marvin  Safe  Company 
Successor  to 
Hall's  Safe  and  Lock  Company, 
San  Francisco. 
"Please  ship  as  directed  one  Number  194  safe 
of  the  dimensions  and  plans  of  interior  as  spec- 
ified on  bacif  of  this  order,  marked  to  L.  Bal- 
llet, town  of  Tonopah,  county  of  Nye,  state  of 
Nevada,  via  Hazen,  for  which  I  agree  to  pay  to 
your  order  the  sum  of  (469.00)   four  hundred 
sixty-nine  dollars  gold  coin,   rent  as  follows : 
Cash  on  receipt  of  safe. 

Freight  and  delivery  charges  to  be  paid  by 
f.  o.  b.  Sacramento, 

Cash  paid  with  this  contract  $ 

L.  BaiUiet 
Read  This  Carefully  Before  Signing. 
Approved :    N.  O.  S.  Ford,  Asst.  Mgr, 
Order  for  194  Safe.  52405. 

For  L.  Balliet 
J.   F.  Waterhouse,   Salesmnn. 

{56  inches  high 
38  inches  wide 
18  inches  deep 
Lettering  to  be  put  on  safe 


Plan  of  interior:  (When  safe  is  to  have  reg- 
ular plan,  it  is  unnecessary  to  draw  any  dia- 
gram, but  simply  say,  "Plan  usual  style.") 

[Seal  of  Herring-Hall-Marvin  Safe  Company.] 

1948. 


This  instrument  was  signed  by  respondent, 
Balliet,  on  or  alaout  November  27,  1906,  and 
on  the  same  day  respondent  gave  a  similar 
order,  a  copy  of  which  is  also  contained  In 
the  record,  for  safe  No.  187,  the  -subject  of 
the  second  cause  of  action.  Safe  No.  187  was 
received  by  respondent  pursuant  to  the  or- 
der given.  On  the  arrival  of  safe  No.  194  in 
TonoiMih  it  appears  from  the  record  that  no- 
tice was  sent  to  respondent,  Balliet.  Re- 
^tondent  refused  to  accept  the  safe.  It  is  the 
contention  of  appellant  that  order  No.  194, 
when  approved  by  appellant  through  its 
agent,  N.  O.  S.  Ford,  constituted  a  complete 
contract 

Subsequent  to  the  refusal  of  respondent  to 
accept  safe  No.  194,  respondent  entered  Into 
a  copartnership  with  one  Murphy,  which  co- 
partnership was  known  and  designated  as 
Murphy-Balliet  Company,  with  its  headquar- 
ters in  Tonopah,  Ner.  Some  time  after  the 
formation  of  the  copartnership  the  record 
discloses  that  safe  No.  194  was  removed  from 
the  depot  of  the  Tonopah  &  Goldfield  Rail- 
road Company  by  the  Wittenberg  Warehouse 
Company  to  the  place  of  business  of  Murphy- 
Balliet  Company;  and  it  is  the  contention 
of  respondent  that  there  was  a  mutual  re- 
scission of  the  contract  established  by  the 
terms  of  order  No.  194,  and  that  the  sale  and 
delivery  of  the  safe  to  Murphy-Balliet  Com- 
pany was  an  independent  transaction  and  a 
resale  by  appellant  of  safe  No.  194  to  Marpby- 
Balllet  Company  by  and  through  the  agent  of 
appellant,  J.  F.  Waterhouse. 

At  the  opening  of  Its  case,  appellant  called 
respondent,  Balliet,  to  the  stand  to  iden- 
tify order  No.  194,  and  also  to  Identify 
order  No.  187.  It  appears  from  the  testi- 
mony of  respondent,  Balliet,  as  we  find  It 
In  the  record,  that  the  safe  mentioned  in  or- 
der No.  194  was  not  to  be  shipped  to  respond- 
ent until  he  should  designate  the  interior 
plan  and  cabinet  work,  and  also  direct  the 
lettering  that  was  to  be  put  on  the  safe.  It 
appears  from  the  testimony  of  both  respond- 
ent Balliet  and  J.  F.  Waterhouse,  who  was  at 
least  acting  in  the  capacity  of  soliciting  sales- 
man for  appellant,  that  the  order  was  left 
blank  as  to  lettering  to  be  put  on  the  safe, 
and  that  the  order  contained  nothing  in  the 
way  of  designating  the  cabinet  work  for  the 
interior  of  the  safe. 

Order  No.  194,  as  it  appears  in  the  record, 
contains  a  question  mark  following  the  words 
"lettering  to  be  put  on  safo,"  and  this  ques- 
tion mark  was  the  subject  jit  some  consider- 
able testimony  in  way  of  explanation  during 
the  course  of  the  trial.  It  also  appears  frran 
order  No.  194,  as  we  find  it  in  the  record,  that 
there  is  an  absence  of  instruction  as  to  in- 
terior cabinet  work.  The  testimony  of  the 
soliciting  salesman,  Waterhouse,  is  sharply  in 
conflict  with  the  testimony  of  respondent, 
Balllet,  as  to  this  phase. 

[1]  However  this  may  be,  if  the  Jary  found 
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— as  they  undonbtedly  did  find — ^that  the 
safe  No.  194,  designated  by  plaintiff's  "Ex- 
hibit A,"  was  not  to  be  shipped  to  respondent 
until  he  had  given  Instructions  as  to  lettering 
and  as  to  Interior  construction,  their  Qndlng 
in  this  respect,  being.  In  our  Judgment,  sup- 
ported by  sufficient  and  substantial  evidence, 
must  not  b^  disturbed. 

[21  From  the  testimony  of  the  witnesses  C. 
F.  Wittenberg  and  J.  H.  McQuillan,  mem- 
bers of  the  firm  of  Wittenberg  Warehouse  A 
Transfer  Company,  on  whose  premises  the 
safe  remained  from  the  time  ot  its  delivery 
by  the  Tonopah  &  Ooldfield  Railroad  Com- 
pany until  the  time  at  which  It  was  removed 
to  the  office  of  Murphy-Balliet,  it  Is  disclosed 
that  the  storage  charges  on  the  safe  were 
paid  by  J.  F.  Waterhouse,  and  these  charges 
were  paid  by  him  at  the  time  at  which  he 
gave  orders  to  the  Wittenberg  Warehouse  & 
Transfer  Company  to  deliver  the  safe  to  the 
office  of  Murphy-Balliet.  Moreover,  It  is 
disclosed  that  the  freight  charges  from  Sacra- 
mento to  Tonopah  on  safe  No.  194  were  paid 
by  the  check  of  Murphy-Balliet 

On  the  question  as  to  whether  or  not  the 
contract  for  safe  No.  194  was  executory  on 
the  part  of  respondent,  and  as  to  whether  or 
not  the  same  was  mutually  rescinded  and  ter- 
minated, the  respondent,  by  way  of  defense, 
interposed  matters  in  avoidance,  which  were 
questions  of  fact  for  the  Jury  to  determine. 
These  questions  primarily  were  as  to  wheth- 
er or  not  certain  lettering,  to  be  placed  up- 
on the  safe,  should  be  designated  before  the 
time  of  shipment:  as  to  whether  or  not  inte- 
rior equipment  should  be  designated  before  the 
time  of  shipment;  as  to  whether  or  not  the 
order,  signed  by  respondent,  but  Incomplete 
as  to  these  features,  should  be  withheld  by 
the  soliciting  salesman,  and  not  sent  to  the 
main  office  until  the  Instructions  should  be 
given  by  respondent.  All  of  these  features 
were  questions  of  fact  to  be  determined  by 
the  Jury;  and  the  condition  of  order  for 
safe  No.  194,  with  the  question  mark  contain- 
ed in  the  body  of  the  order,  and  the  absence 
of  Instructions  as  to  internal  equipment,  to- 
gether with  the  testimony  of  the  witness  Mc- 
Quillan as  to  the  positive  refusal  of  the  re- 
spondent Balllet  to  receive  the  safe ;  and  the 
further  fact  that  the  freight  charges  on  the 
safe  from  Sacramento  to  Tonopah  were  never 
paid  by  the  respondent,  Balliet,  but  were  paid 
by  the  check  of  Murphy-Balliet,  a  copartner- 
ship; and  the  further  fact,  disclosed  by  the 
testimony  of  the  witness  McQuillan,  that  the 
storage  charges  on  the  safe  were  paid  by  the 
soliciting  salesman,  Waterhouse,  into  whose 
bands  the  Incomplete  order  for  safe  No.  194 
bad  been  placed  by  respondent — these  mat- 
ters, disclosed  by  the  record,  constituted,  In 
our  Judgment,  substantial  evidence  upon 
which  the  Jury  was  warranted  in  flnding-that 
there  was  a  rescission  of  the  contract 

[3]  The  testimony  of  the  respondent,  Bal- 
liet, was  to  the  effect  that  the  onler  for  safe 


No.  194  was  a  conditional  order,  and  that  the 
terms  and  conditions  were  reserved  by  him 
for  future  determination,  and  in  this  re- 
spect his  testimony  is  supported  by  a  physi- 
cal fact;  namely,  the  order  Itself,  with  its 
contained  interrogation  mark  following  the 
words  "lettering  to  be  put  on  safe,"  which  at 
least  was  a  drcumstance  strongly  corrobora- 
tive Of  the  testimony  of  respondent,  Balllet 
As  to  whether  or  not  the  order  for  safe  No. 
194  was  a  conditional  order  was  a  question 
of  fact  of  which  the  Jury  were  the  exclusive 
Judges. 

L4]  It  Is  the  contention  of  appellant  that 
the  court  erred  In  admitting  parol  evidence 
with  reference  to  the  terms  and  conditions  of 
the  contract  Appellant's  contention  in  this 
respect  might  be  well  taken,  if  the  contract 
did  not  bear  evldezi/ce  of  incompleteness. 
Here  was  an  instrument,  bearing  upon  its 
face  a  sign  which  called  for  an  answer  or  ex- 
planation, and  which  of  itself  constituted  the 
very  strongest  evidence  of  something  lacking 
— something  to  be  supplied  by  some  one  be- 
fore the  party  who  was  to  assume  the  obliga- 
tion of  fllllng  the  order  could  do  so.  The  in- 
terrogation mark  on  the  face  of  the  order, 
and  the  absence  of  designation  as  to  Internal 
equipment,  were  evidences  of  incompleteness, 
and  were  also  evidences  of  a  something  ab- 
sent, unexplained,  and  essential  to  the  com- 
plete fultlllment  of  the  contract;  hence  pa- 
rol evidence  was  properly  admissible  In  ex- 
planation. 

[t]  The  organization  of  the  copartnership 
of  Murphy-Balliet  Company,  and  Its  organi- 
zation to  do  business,  is  not  disputed.  It 
cannot  be  seriously  contended,  In  our  Judg- 
ment, that  the  subsequent  delivery  of  the 
safe  by  ,the  soliciting  salesman,  Waterhouse, 
to  the  copartnership  of  Murphy-Balliet  con- 
stituted a  delivery  to  respondent 

[I]  The  existence  or  nonexistence  of  an 
agency  is  a  question  of  fact  for  the  Jury. 
Cook  V.  Smith  et  al.,  73  111.  App.  483;  Iro- 
quois Furnace  Co.  v.  Ross,  76  111.  App.  549. 

[7]  Agency  need  not  be  proved  by  direct 
proof,  but  may  be  shown  by  circumstances 
and  the  course  of  dealing.  Crosno  v.  Bowser 
Milling  Co.,  106  Mo.  App.  236,  80  S.  W.  275 ; 
Nutting  y.  Kings  County  U  Kl.  Ry.  Co.,  21 
App.  Div.  72,  47  N.  T.  Supp.  327. 

If  the  Jury  found  as  a  fact  that  Water- 
house  did  negotiate  for  a  sale  of  the  safe  to 
the  copartnership  of  Murphy-Balliet  after  the 
refusal  of  respondent,  Balllet,  to  accept  the 
same,  then  this  act  of  Itself  constituted  the 
very  strongest  evidence  of  mutual  rescission  of 
the  original  contract,  if  Waterhouse  had  the 
authority  to  enter  into  such  mutual  rescission. 
It  Is  the  contention  of  appellant  that  Water- 
bouse  acted  In  no  other  capacity  than  that  of 
soliciting  salesman;  but  in  this  respect  we 
deem  it  sufficient  to  say  that  the  oath  of  J. 
F.  Waterhouse,  made  In  verification  of  plain- 
tiff's codkplain^  together  with  the  affidavit  of 
J.  I*.  Waterhouse,  made  pursuant  to  the  la- 
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auance  of  tUe  writ  of  attachment,  was  suffl- 
cleut,  in  onr  Judgment,  to  warrant  the  Jury 
In  believing  and  finding  that  J.  F.  Water- 
house  was  the  duly  authorized  and  acting 
agent  of  plaintiff,  and,  as  such,  bad  snfflclent 
authority  to  bind  his  principal  in  the  mu- 
tual resdBsion.  The  verification  is  as  fol- 
lows: 


"Btate  of  Nevada,  County  of  Nyi 

"J.  F.  Waterhouse,  being  first  duly  sworn  ao- 
cording  to  law,  on  his  oath  deposes  and  says: 
That  he  is  the  duly  authorized  and  acting  agent 
of  the  plaintiff  above  named,  and  makes  this 
verification  for  and  on  behalf  of  plaintiff  and  for 
Its  use  and  benefit,  and  for  the  reason  that  af- 
fiant is  more  familiar  with  the  facts  above  stat- 
ed than  any  other  agent  or  officer  of  plaintiff; 
that  affiant  has  heard  read  the  foregoing  com- 
plaint and  knows  the  contents  thereof;  that  the 
same  are  true  of  his  own  knowledge,  except  as 
to  those  matters  therein  stated  to  be  on  infor- 
mation or  belief,  and  as  to  those  matteft  he  be- 
lieves it  to  be  true.  J.  F.  Waterhouse. 

"Subscribed  and  sworn  to  before  me  this  8th 
day  of  June,  190a  „  , .,   „ 

"H.  E.  Cooke,  Notary  PubUc." 

Another  matter  of  evidence,  which  would 
have  warranted  the  Jury  in  finding  that  Wa- 
terhouse had  authorization  to  bind  his  prin- 
cipal, was  the  fact  that  on  the  original  order 
for  safe  No.  194  certain  printed  matter,  bear- 
ing upon  the  right  of  the  salesman  or  repre- 
sentative of  appellant  to  change  the  terms 
and  conditions  of  the  order,  were  by  act  of 
Waterhouse  liimself,  as  admitted  by  him  in 
his  testimony,  stricken  out  with  Indelible 
lead  pencil;  and  this  order,  with  such  por- 
tions stricken  out,  was  received  by  N.  O.  S. 
Ford,  assistant  manager  of  the  appellant  cor- 
poration, at  its  ofl^ces  in  San  Francisco,  and 
was  by  the  said  Ford  approved,  as  appears 
from  the  instrument  Itself,  and  also  from  the 
t^tlmony  of  the  witness  Giestlng.  The  ap- 
proval on  the  part  of  the  assistant  manager 
of  the  appellant  corporation  of  the  acts  of 
Waterhouse  in  striking  from  the  contract 
certain  salient  features  thereof  was,  to  say 
the  least,  strongly  indicative  of  a  wide  scope 
of  authority  conferred  on  Waterhouse  by  the 
appellant  company.  If  Waterhouse,  acting 
as  soliciting  salesman  for  the  appellant  com- 


pany, bad  authority  to  strike  from  the  uni- 
form contract,  authorized  by  the  appellant 
company,  certain  features  wliicfa  of  them- 
selves had  a  more  or  less  salient  effect  upon 
the  transaction,  then,  in  our  Judgment,  the 
Jury  was  warranted  in  finding  that  the  aa- 
thority  conferred  by  appellant  upon  their 
soliciting  salesman  was  sufficient  ,in  scope  to 
bind  appellant  by  the  acts  pf  Waterhouse  in 
a  rescission  of  the  contract,  if  they  found  that 
Waterhouse  agreed  to  a  rescission  when  ttae 
safe  arrived  at  Tonopah  and  was  refosed  by 
respondent,  Balliet  Clarke  v.  Lyon  Coun- 
ty, 8  Nev.  188;  EUis  t.  Coitral  Pacific  RaU- 
road  Co.,  6  Nev.  256;  Rankin  t.  New  Eng- 
land &  Nevada  Silver  Mhiing  Co.,  4  Nev.  7& 

If  the  Jury  found,  as  it  undoubtedly  did 
find  by  its  general  verdict  in  favor  of  re- 
spondent, tliat  as  to  order  for  safe  No.  104 
there  was  a  mutual  rescission  of  the  con- 
tract, and  also  found  that  subsequent  to  sudi 
mutual  rescission  there  was  a  resale  of  the 
safe  to  Murphy-Balllet,  there  being.  In  our 
Judgment,  substantial  evidence  to  support 
their  findings  in  tliia  respect,  the  same  shoold 
not  be  disturbed. 

In  this  case,  the  briefs  of  appellant  and 
respondent  touch  upon  many  side  issues 
which,  in  our  Judgment,  have  no  bearing  up- 
on the  principal  issue  in  the  case,  and  hence 
will  not  be  discussed. 

[8]  It  is  the  contention  of  appellant  that 
the  court  erred  in  admitting  evidence  as  to 
an  alleged  fireproof  warranty,  alleged  to  have 
been  given  by  Waterhouse  to  Murphy-Balllet. 
We  deem  it  unnecessary  to  pass  upon  this 
matter.  Inasmuch  as,  if  the  same  was  error, 
it  was  harmless  error,  and  the  rights  of  ap- 
pellant were  not  materially  affected  thereby. 
The  question  as  to  the  fireproof  character  of 
the  safe,  or  as  to  any  warranty  given  with 
reference  thereto,  has  nothing  to  do  with  the 
main  issue  in  the  case. 

The  Judgment  of  the  lower  court,  and  the 
order  denying  a  new  trial,  are  affirmed. 

It  is  so  ordered. 

TALBOT,  a  J.,  and  NORCROSS,  7.,  con- 
cur. 
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BELLBB  T.  liB  BOUEF  et  aL    (No.  3450.) 
(Supreme  Ooart  of  Montana.     Jan.  20,  1015.) 

1.  Appbai,  and  Ebbob  (S  520*)  —  Rbcobd  — 

MATTKBS  to  BB  INOI.TJDED. 

Under  Rev.  Codes,  §  7113,  providing  that 
on  appeal  from  an  order,  eiceot  an  order  grant- 
ing or  refuging  a  new  trial,  the  appellant  must 
furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment  or  order  appealed  from, 
and  of  the  papers  used 'on  the  hearing  below, 
on  appeal  from  an  order  vacating  a  default  judg- 
ment, the  judgment  roll  Is  no  part  of  the  rec- 
ord, DQt  the  papers  used  on  the  hearing,  result- 
ing in  such  order,  constitute  the  record  and 
must  be  authenticated  by  their  incorporation  in 
a  bill  of  exceptions  duly  settled  by  the  presiding 
judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SJ  23T4,  2389-2393;  Dec.  Dig. 
t  529.*] 

2.  Appeai,  and  Ebbob  (8  613*)  —  Rkcobd  — 
Mattxbs  to  be  Included. 

On  appeal  from  an  order  vacating  a  de- 
fault judgment  a  transcript  certiSed  by  the 
clerk  as  a  true  copy  of  plaintiff's  bill  of  excep- 
tions, and  purporting  to  be  a  narrative  of  the 
proceedings  had  and  done  in  respect  to  the  mo- 
tion to  vacate  the  judgment  and  to  contain  all 
the  papers  relative  thereto,  and  settled  and  cer- 
tifiea  by  the  judge  as  a  true  and  correct  record 
of  the  proceedings  had  and  done  in  the  action, 
sufficiently  complied  with  Rev.  Codes,  i  7113, 
requiring  a  copy  of  the  papers  used  on  the  hear- 
ing below  to  be  furnished  on  appeals  from  or- 
ders. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2702-2707;    Dec.  Dig.  i 
613.*] 
8.  Appbai,  and  (Ebbob  (§  884*)  —  Review  — 

Fbesumftions. 

Where,  on  a  motion  to  vacate  a  default 
judgment  there  was  no  showing  whatever  of 
excusable  neglect  or  of  the  existence  of  any  mer- 
itorious defense,  it  must  be  assumed  that  the 
order  vacating  the  judgment  was  not  made  on 
discretionary  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3777-8781,  3782 ;  Dec.  Dig. 
i  934.*] 
4.  Appeal  and  Ebbob  (J  1011*)  —  Review  — 

Questions  of  Fact. 

Where,  on  a  motion  to  vacate  a  default 
judgment,  the  affidavits  were  conflicting  as  to 
whether  the  amended  complaint  was  served 
within  20  days  before  the  entry  of  defendant's 
default  and  of  the  judgment,  It  was  for  the 
trial  judge,  and  not  the  Supreme  Court,  to  de- 
termine which  was  correct,  and,  having  deter- 
mined In  favor  of  defendant  he  would  not  be 
overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  18  3983-3989;  Dec.  Dig.  | 
1011.*] 

Appeal  from  District  Court,  Sanders  Oojin- 
ty;  R.  Lee  McCulloch,  Judge.  • 

Action  by  Alfi«d  Heller  against  Gilbert  Le 
Boaef  and  others,  partners  under  the  firm 
name  and  style  of  Moser  &  Campbell.  From 
an  order  opening  defendants'  default  and  va- 
cating a  default  judgment  plaintiff  appeals. 
Affirmed. 

I.  R.  Blaisdell  and  H.  J.  Bnrleigh,  both  of 
Plains,  for  appellant  Gerard  Toung  and  H. 
C.  Scbultz,  botb  of  Thompaon,  for  respond- 
ents. 


SANNER,  J.  In  this  action  a  demnrrer  to 
the  complaint  on  behalf  of  defendants  Moser 
and  Campbell  was  sustained.  Thereafter  im 
amended  complaint  was  filed  by  plaintiff  and 
a  copy  thereof  served  on  counsel  for  said 
defendants.  The  date  of  the  filing  Is  Sep- 
tember 18,  1918.  The  date  of  the  service  is 
dlspnted.  On  October  4,  1913,  the  plaintiff 
filed  his  prtedpe  for  the  default  of  said  de- 
fendants for  their  failure  to  answer  or  de- 
mur, which  default  was  noted  in  due  form, 
and  on  the  same  day  judgment  by  the  clerk 
was  entered  conformably  to  the  plaintiff's 
prayer.  Thereafter  a  motion  on  bebaU  of 
said  d^endants  was  made  to  open  the  de- 
fault and  vacate  the  judgment,  which  mo- 
tion was  accompanied  by  affidavits  intended 
to  be  in  support  thereof.  The  motion  was 
granted.    Hence  this  appeal. 

[1,2]  The  respondents  (defendants  below) 
challenge  the  right  of  appellant  to  be  now 
heard,  upon  the  ground  that: 

"The  transcript  herein  fails  to  show  either 
the  judgment  roll  or  an  authentication  and  iden- 
tification of  the  papers  used  on  the  hearing  of 
the  motion,  •  •  *  either  in  the  body  of  the 
bill  of  exceptions  or  in  the  certificate  of  the  pre- 
siding judge,  and  the  certificate  of  the  clerk 
fails  to  certify  to  all  the  papers  in  the  tran- 
script" 

There  la  nothing  In  this.  The  case  Is  be- 
fore OB  on  appeal,  not  from  tbe  judgment  but 
from  an  order  made  after  judgment.  Tbe 
judgment  roll  Is  therefore  no  part  of  the  rec- 
ord (Emerson  v.  McNair,  28  Mont  678,  73 
Pac.  121) ;  but  tbe  papers  used  on  the  hear- 
ing, which  resulted  In  the  order  appealed 
from,  constitute  tbe  record,  and  these  must 
be  authenticated  by  their  Incorporation  in 
a  bill  of  exceptions  duly  settled  by  the  pre- 
siding judge.  Latimer  v.  Nelson,  47  Mont 
545,  133  Pac.  680.  Now,  the  transcript  be- 
fore as  Is  certified  by  the  clerk  as  "a  full, 
true,  and  correct  copy  of  plaintiff's  bill  of 
exceptions."  This  bill  of  exceptions  purports 
to  be  a  narrative  of  "the  proceedings  had  and 
done"  In  respect  to  the  motion  In  question 
and  to  contain  all  the  papers  relative  there- 
to; and  it  Is  settled  and  certified,  by  the 
judge  who  made  the  order,  as  "in  all  respects 
a  true  and  correct  record  of  the  proceedings 
had  and  done  In  tbe  above-entitled  action." 
While  this  cannot  be  acclaimed  as  a  model  of 
precision,  It  would  be  refinement  of  techni- 
cality for  us  to  say  that  we  do  not  have  a 
copy  of  the  papers  used  on  the  hearing  In 
the  court  below.    Rev.  Codes,  §  7113. 

[t,  4]  Accepting  the  record,  then,,  we  find 
but  two  suggested  grounds  on  which  the  dis- 
trict court  could  ixraslbly  have  acted,  viz.: 
(a)  As  a  matter  of  discretion,  upon  a  show- 
ing of  excusable  neglect  upon  the  part  of  re- 
spondents, coupled  with  the  existence  of  a 
meritorious  defense;  and  (b)  as  a  matter  of 
law,  on  tbe  theory  that  the  judgment  was 
void   because   the   amended    complaint    was 
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fatally  defective,  or  because  the  default  was 
prematurely  entered.  .  There  was  no  show- 
ing whatever  of  excusable  neglect  or  of  the 
existence  of  any  meritorious  defense.  It 
must  therefore  be  assumed  that  the  order 
was  not  made  on  discretionary  grounds.  Nor 
is  there  any  substance  in  the  contention  that 
the  amended  complaint  is  essentially  defeo 
tive.  It  not  only  stat&.one  but  17  causes  of 
action.  If,  therefore,  the  ruling  can  be  up- 
held, it  must  be  upon  the  legal  ground  that 
the  default  and  Judgment  were  void  as  prema- 
ture. State  ex  rel.  Hickey  v.  District  Court, 
42  Mont.  496,  113  Pac.  472,  Ann.  Cas.  1912B 
246.  Whether  the  default  and  judgment 
were  premature  depends  upon  when  the 
amended  complaint  was  served,  and  when 
that  occurred  Is  a  matter  of  evidence,  as  pre- 
sented by  the  affidavits  of  Mr.  Blaisdell  for 
appellant  and  Mr.  Schultz  for  respondents. 
Mr.  BlBlsdell  avers  that  on  September  12, 
1913,  he  deposited  a  copy  of  the  amended 
complaint  In  the  United  States  post  office  at 
Plains,  postpaid,  and  addressed  to  counsel 
for  respondents,  who  lived  at  Thompson, 
which  is  25  miles  away.  Assuming  this  to  be 
correct,  and  allowing  one  day  for  the  dis- 
tance between  points  (Rev.  Codes,  §|  7147, 
7148),  the  respondents'  time  for  answer  ex- 
pired on  October  3d.  But  Mr.  Blalsdell's  affi- 
davit was  not  made  until  October  4th,  the 
day  default  was  entered,  and  21  days  after 
the  alleged  deposit  In  the  absence  of  cir- 
cumstances showing  the  contrary,  it  la  In- 
ferable at  least  that  his  statement  was  to 
some  extent  a  matter  of  recollection,  and 
therefore  not  necessarily  exact  Prom  the 
affidavit  of  Mr.  Schultz,  on  the  other  hand, 
certain  inferences  are  permissible,  viz.,  that 
there  was  in  September,  1913,  a  .regular  and 
due  course  of  mall  between  Plains  and 
Thompson  through  and  by  means  of  at  least 
two  trains  per  day;  that  the  amended  com- 
plaint came  to  him  In  the  course  of  such  mail 
addressed  to  "H.  G.  Schultz  and  Gerard 
Toung,  attorneys,  Thompson  Falls,  Mont." ; 
that  the  same  was  delivered  to  him  on  the 
evening  of  September  14,  1913;  that  a  let- 
ter mailed  at  Plains  before  the  departure  of 
either  mail-carrying  train  would  in  the  due 
course  of  mail  arrive  at  Thompson  on  the 
same  day ;  and  that  said  amended  complaint 
was  not  mailed  from  Plains  until  September 
14th  or  until  September  13th  after  all  mail- 
carrying  trains  had  departed.  If  this  be  ac- 
cepted, the  respondents'  time  for  answer  did 
not  expire  nntil  October  4th,  and  the  default 
was  premature.  It  is  not  for  us  to  say  which 
of  these  affiants  was  correct ;  but  It  was  the 
function  of  the  presiding  Judge  to  choose  be- 
tween their  respective  representations,  and, 
as  it  was  possible  for  him  to  choose  the  one 
which  would  enable  the  respondents  to  de- 
fend the  action,  we  are  not  disposed  to  over- 
rule him. 


The  order  appealed  from  la  therefore  af- 
firmed. 
Affirmed. 

BRANTLT,   0.  J.,   and  HOLIiOWAT,   J., 
concui.   . 


(SO  Mont.  169) 

BARNARD  REALTY  CO.  t,  CITY  OF 

BUTTBetaL    (No.  3446.) 

(Sapreme  Court  df  Montana.     Jan.  15,  1915.) 

1.  Taxation   (J  848*)— BoanaN   of   Pbooi^ 

EXEUFTIOR. 

'While  ordinarily  one  claiming  an  exemption 
from  taxation  must  establish  it  the  state,  to 
impose  taxes  on  mining  property  in  excess  of 
the  amount  paid  the  United  States  government 
must  show,  under  Const  art  12,  |  2,  and 
Rev.  Codes,  {  2500,  that  the  property  !■  used 
for  a  purpose  independent  of  mining  and  has 
a  value  for  such  purposes  apart  from  its  value 
as  mining  property ;  such  provisions  not  relat- 
ing to  "exemption,"  but  to  state  revenue. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |i  684-589;    Dec.  Dig.  S  348.*] 

2.  Taxation  (f  348*)— AssaesicaNT— Mihino 
Pbopkkty. 

Because  mining  property  has  a  value  inde- 
pendent of  the  mineral  wealth  of  the  land,  in 
that  it  is  located  within  the  limits  of  a  city,  and 
streets  and  sewers  have  been  constructed  through 
it  does  not  subject  it  to  taxation  at  an  assessed 
value  greater  than  provided  by  Const,  art  12, 
i  2,  and  Rev.  Codes,  {  2500,  m  the  absence  of 
showing  of  intent  on  the  part  of  the  owner  to 
ase  it  for  a  purpose  other  than  mining. 

[EM.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §{  684-689;    Dec.  Dig.  |  348.*] 

8.  Apfkal  and  Bbbob   (|  1002*)— Raviaw— 

FlNniNQB. 

A  finding  of  the  trial  court  against  which  the 
evidence  does  not  decisively  preponderate  is  con- 
clusive on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-3937;  Dec  Dig.  { 
1002.'*] 

4.  Taxation  ({  608*)— RaarBAiNiNa  Coujcc- 
TioN  —  SoOFX  or  Reuedt  —  Ibbequlablt 
Levied. 

Although  Rev.  Codes,  §  2743,  as  amended  by 
Laws  1909,  c.  135,  declares  that  injunction  wiU 
not  lie  to  restrain  the  collection  of  taxes  "irreg- 
ulnrly_  levied  or  demanded,"  and  provides  for 
objection  to  the  board  of  commissioners,  which 
remedy  section  2745  declares  shall  be  exclusive, 
injunction  will  lie  to  restrain  the  collection  of 
a  tax  wholly  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ii  1230-1241;  Dec.  Dig.  t  608.*] 

Appeal  from  District  Court,  Silver  Bow 
County;    Jeremiah  J.  Lynch,  Judge. 

Action  by  the  Barnard  Realty  Company 
against  the  City  of  Butte  and  others.  From 
a  Judgment  for  plaintiff  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.    Affirmed. 

Alex  Mackel,  W.  F.  Davis,  and  N.  A.  Roter- 
ing,  all  of  Butte,  for  appellants.  E:  B.  How- 
ell and  Edwin  M.  Lamb,  both  of  Butte,  for 
respondent 

BRANTLT,  C.  J.    This  action  was  bronght 

to  obtain  a  decree  declaring  nail  and  void 

I  an  assessment  and  tax  levied  in  pursuance 


•For  other  euaa  see  samo  topic  and  MoUon  NUMBER  In  Deo.  Elg.  t  Am.  Dig.  Kay-No.  SeriM  A  Rep'r  Indexst 
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thereof  by  tbe  anttaorttlea  ot  tbe  defendant 
city,  upon  property  belonging  to  plaintiff  and 
situated  within  the  corporate  limits  of  tbe 
dty,  and  perpetnally  enjoining  the  defend- 
ant Daniel  Shorlln,  the  city  treasurer,  from 
enforcing  tbe  collection  of  tbe  tax  by  sale 
of  the  proiterty.  The  trial  conrt  granted  tbe 
relief  demanded.  Tbe  defendants  bare  ap- 
pealed from  tbe  decree  and  an  order  deny- 
ing their  motion  tor  a  new  trial. 

Patent  to  the  Barnard  placer  mining  claim 
was  issued  by  tbe  United  States  to  Anthony 
W.  Barnard 'and  George  McCausland  on  No- 
vember 15,  1875.  The  claim  covers  an  area 
Of  34.75  acres,  lying  along  Mlssonla  Oulcb, 
which  extends  from  north  to  south.  Immedi- 
ately west  of  the  city  as  originally  surveyed 
and  platted.  For  several  years  after  the 
patent  was  Issned  the  mine  was  profitably 
worked  for  placer  gold.  When  the  deposits 
were  so  far  exhausted  as  to  render  this  char- 
acter of  mining  unprofitable,  Anthony  W. 
Barnard,  who  in  the  meantime  bad  become 
the  sole  owner,  cansed  a  portion  of  tbe  claim 
to  be  subdivided  Into  blocks  and  lots  and  to 
be  made  an  addition  to  the  city  as  the  Bar- 
nard addition.  The  ^ots  in  this  addition  have 
heretofore  been  sold,  Barnard  reserving  the 
mineral  rights.  The  addition  covers  the  cen- 
tral portion  of  the  claim,  leaving  portions  of 
It  to  tbe  north  and  south  as  reserves  for  min- 
ing purposes,  or  to  be  devoted  to  other  uses. 
Tbe  plaintiff  subsequently  became  tbe  suc- 
cessor to  all  of  Barnard's  rights.  Lands  to 
tbe  west  owned  by  other  persons  were  also 
subdivided  and  made  additions  to  the  city, 
with  tbe  result  that  at  tbe  present  time  tbe 
southern  portion  of  the  claim,  an  irregular 
area  of  several  acres.  Is  bounded  on  tbe 
north,  east,  and  west  by  lota  occupied  by 
buildings.  A  fair  understanding  of  the  situa- 
tion may  be  gained  by  reference  to  tbe  dia- 
gram found  in  Barnard  Realty  Co.  v.  City  of 
Butte,  48  Mont  102,  136  Pac.  1064,  wltb  the 
accompanying  explanatory  statement  The 
area  designated  "Barnard  placer,"  extending 
from  tbe  alley  on  tbe  north  to  and  south  of 
Silver  street,  is  tbe  property  Involved  In  this 
controversy.  The  entire  area  of  the  claim 
as  originally  patented  was  assessed  by  tbe 
county  assessor  for  tbe  year  1912  as  placer 
mining  property  at  $2.60  per  acre.  Subse- 
quently tbe  assessor,  at  the  Instance  of  tbe 
city  authorities,  again  assessed  the  area  in 
controversy  at  a  valuation  of  $19,000,  upon 
the  theory  that  it  had  an  independent  value 
to  this  amount  and  for  use  as  city  lots.  In 
the  first  assessment  the  plaintiff  was  named 
as  the  owner;  in  tbe  second  Anthony  W. 
Barnard  was  named  as  the  owner.  Both  as- 
sessments were  extended  by  the  county  clerk 
ui>on  tbe  county  assessment  roll  and  upon 
tbe  duplicate  delivered  by  him  to  tbe  city 
treasurer  as  a  basis  for  tbe  levy  of  city  taxes. 
Tbe  plaintiff  paid  tbe  amount  of  tbe  tax 
levied  upon  the  first  assessment,  but  refused 
to  pay  that  levied  upon  the  second,  and, 


when  the  dty  treasqrer  proceeded  to  ad- 
vertise and  sell  the  property  as  delinquent, 
brought  this  action.  Two  questions  have 
been  submitted  for  decision,  viz.,  whether  tbe 
second  assessment  and  the  tax  levied  in  pur- 
suance of  it  were  authorized  by  law,  and 
whether  Injunction  is  the  proper  remedy. 

[1]  Section  2  of  article  12  of  the  Consti- 
tution specifically  declares  all  property,  with 
certain  exceptions,  subject  to  taxation.  The 
same  provision  permits  tbe  Legislature  in  Its 
discretion  to  exempt  other  property  devoted 
to  certain  purposes.  The  following  section 
(3)  provides  as  follows: 

"All  mines  and  mining  claims,  both  placer  and 
rock  In  place,  containing  or  bearing  gold,  sil- 
ver, copper,  lead,  coal  or  other  valuable  mineral 
deposits,  after  purchase  thereof  from  the  I'nit- 
ed  States  shall  be  taxed  at  tbe  price  paid  tbe 
United  States  therefor,  unless  the  surface  ground, 
or  some  part  thereof,  of  such  mine  or  claim,  is 
used  for  other  than  mining  purposes,  and  nag 
a  separate  and  independent  value  for  lucb  other 
purposes,  in  which  case  said  surface  ground,  or 
any  part  thereof,  so  used  for  other  than  mining 
purposes,  shall  be  taxed  at  its  value  for  sucb 
other  purposes,  as  provided  by  law;  and  all 
machinery  used  in  mining,  and  all  property  and 
surface  improvements  upon  or  appurtenant  to 
mines  and  mining  claims  which  have  a  value 
separate  and  independent  of  such  mines  or  min- 
ing claims,  and  the  annual  net  proceeds  of  all 
mines  and  mining  claims  shall. be  taxed  as  pro- 
vided by  law." 

Section  2500  of  the  Revised 'Codes  is  sub- 
stantially an  enactment  of  this  provision  in 
the  form  of  statute. 

The  purpose  bad  in  view  by  the  convention 
in  formulating  tbe  provision  of  the  Constitu- 
tion was  to  bring  into  tbe  class  cf  taxable 
profterty  mines  and  mining  claims,  and  to 
provide  a  method  by  which  the  owners  of 
them  might  be  compelled  to  bear  their  equi- 
table proportion  of  the  exi>ense  of  govern- 
ment Theretofore  this  species  of  property 
bad  generally  been  exempt  Northern  Pae. 
Ry.  Co.  V.  MJelde,  48  Mont  287,  137  Pac.  38ft 
Recognizing  the  fact  that  such  property  i» 
not  generally  susceptible  of  profitable  use- 
unless  the  deposits  therein  are  extracted  and 
put  into  commercial  form,  and  In  order  to- 
encourage  the  work  of  profitable  development 
by  protecting  it  against  exactions  whicb 
might  prevent  this  result  it  was  deemed 
that  the  owner  of  (i  mining  claim  would  ful- 
ly acquit  himself  of  bis  obligation  to  the  pub- 
lic by  paying  a  tax:  (1)  Upon  the  acreage- 
at  the  price  paid  to  tbe  United  States;  (2) 
upon  the  machinery  used  in  mining  and  sur- 
face Improvements,  etc.,  upon  or  appurtenant 
to  the  claim,  which  have  a  value  Independent 
thereof;  an'd  (8)  upon  the  net  proceeds  of 
the  product  So  long  as  the  claim  is  used' 
and  held  exclusively  for  mining  purposes^ 
tbe  owner  of  it  is  not  required  to  bear  any 
other  burden;  but  when  the  projjerty,  hav- 
ing by  its  location  acquired  a  value  for  some- 
independent  use,  is  devoted  by  tbe  owner  to- 
such  use.  It  becomes  at  once  subject  to  tax- 
ation at  that  value  as  Is  other  real  estate,  to- 
be  ascertained  by  tbe  assessing  officer  jost 
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aa  he  ascertains  the  value  of  other  land  for 
the  purpose  of  taxation.  By  devoting  it  to 
the  new  use,  the  owner,  so  to  speak,  creates 
an  estate  whidi,  in  the  eye  of  the  law,  is 
regarded  as  independent  of  the  original  es- 
tate and  is  subject  to  taxation  as  such.  It 
will  be  noted,  however,  that  two  condittons 
must  concur  to  Justify  the  imposition  of  the 
additional  burden;  viz.,  the  surface  ground, 
or  some  part  thereof,  must  be  used  for  other 
than  mining  purposes,  and  It  must  have  an 
independent  value  for  that  purpose.  When 
these  condltiona  concur,  but  not  otherwise, 
the  owner  must  assume  the  additional  bur- 
den. 

[2]  While  it  is  the  rule  that  be  who  alleges 
that  his  property  is  exempt  from  taxation 
must  sustain  the  burden  of  establishing  the 
exemption,  the  provision  In  question  not  be- 
ing an  exemption  provision,  but  really  a  rev- 
enue measure  apportioning  to  the  owners  of 
mining  claims  what  the  convention  deemed  to 
be  their  Just  proportion  of  the  public  burden 
(Northern  Pac.  Ry.  Co.  v.  MJelde,  supra),  be- 
fore the  additional  burden  can  be  Imposed, 
the  taxing  authorities  must  ascertain  that 
the  conditions  authorizing  Its  imposition  In 
fact  exist  In  Hale  v.  Jefferson  county,  39 
Mont  137,  101  Pac.  973,  was  involved  the 
question  whether  a  ditch  appurtenant  to  a 
placer  mining  claim  and  used  to  convey  wa- 
ter upon  it  to  woric  It  had  a  value  independ- 
ent of  the  claim,  and  was  therefore  subject  to 
taxation  upon  the  basis  of  such  value.  It 
was  held  that  the  burden  was  upon  the  tax- 
ing authorities  to  establish  such  value.  The 
rule  was  recognized  and  applied  in  the  earli- 
er case  of  Murray  v.  Hinds,  30  Mont  466, 
76  Paa  1039.  The  quesUon  at  issue  in  that 
case  was  whether  a  tax  levied  upon  a  por- 
tion of  the  surface  of  a  mining  claim  which 
had  been  subdivided  Into  blocks  and  lots  con- 
forming to  the  streets  and  alleys  of  the  city 
of  Butte,  and  held  for  sale  as  opportunity 
offered,  was  valid.  Upon  the  facts  adduced 
showing  this  condition,  this  court  held  that 
it  was.    The  court  said: 

"Merely  claiming  a  portion  of  the  premlseB  as 
reserved  for  mining  purposes,  and  at  the  same 
time  disclosinz  a  state  of  facts  absolutely  in- 
consistent wltfi  the  basis  of  their  (plaintiffs') 
contention,  places  them  in  the  position  of  having 
adopted  a  subterfuge  to  escape  paying  taxes  on 
the  property." 

The  platting  of  the  property  for  the  purpose 
of  putting  the  lots  upon  the  market  for  sale 
and  selling  them  as  there  was  demand  for 
them  was  sufficient  to  show  an  actual  use  and 
an  independent  value  for  that  purpose.  This 
conclusion  was  clearly  correct;  for  such  a 
use,  at  least  so  far  as  concerned  the  surface 
of  the  claim,  was  inconsistent  with  any  pos- 
sible intention  on  the  part  of  the  owner  to 
use  it  thereafter  for  mining  purposes.  It 
was  entirely  competent  for  the  owner  of  the 
claim  to  treat  the  surface  right  as  a  separate 
interest  from  that  represented  by  the  mineral 
reserved  beneath,  and  sell  It  to  others  it  be 


chose  to  do  so.  Northern  Pac.  Ry.  Ca  ▼. 
MJelde,  supra.  The  interest  so  held  was  prop- 
erty and  subject  to  taxation  upon  the  same 
footing  exactly  as  if  the  title  to  the  land  had 
been  acquired  for  agricultural  purposes. 

We  shall  not  enter  into  a  detailed  examin- 
ation of  the  evidence.  It  is  not  disputed  that 
the  area  of  the  Barnard  placer  in  controversy 
has  an  Independent  value  for  town-site  pur- 
poses. This  attribute  it  has  In  common  witli 
every  foot  of  land  within  the  limits  of  the 
dty  of  Butte,  Including  many  mining  claims. 
This  alone,  however,  is  not  sufBeient  to  make 
it  subject  to  the  burden  sought  to  be  Inv 
posed  upon  it  As  heretofore  stated,  before 
the  burden  can  be  lawfully  Imposed  in  any 
case,  the  surface  must  have  been  devoted  to 
an  independent  use.  l%e  evidence  does  not 
disclose  such  a  uae  of  the  area  in  dispute. 
While  it  does  furnish  a  basis  for  an  inference 
that  It  may  be  the  purpose  of  plaintiff  at 
some  future  time  to  plat  It  into  blocks  and 
lots  and  put  them  upon  the  market,  this 
has  not  been  done,  nor  has  it  heretofore  been 
occupied  or  used  for  any  purpose.  It  Is  true 
that  portions  of  the  surface  have  been  filled 
in  by  other  parties  with  the  consent  of  the 
plaintiff.  Missoula  Oulch  has  for  many  years 
been  used  as  a  dumping  ground  for  waste 
dirt  taken  from  excavations  within  the  city. 
Other  portions  of  the  surface  rendered  un- 
even by  excavations  during  the  process  of 
placer  mining  have  been  leveled  off.  It  is  al- 
so true  that  Silver  street  has  been  extended 
over  the  southern  portion  of  it  Again  it  is 
true  that  a  storm  sewer  has  been  extended 
through  it  by  the  dty  from  north  to  south, 
and  that  other  similar  Improvements  have 
been  Installed  for  the  accommodation  of  lot 
owners  to  the  north  and  east  With  the  ex- 
ception of  Silver  street,  which  was  opened  bj 
plalntifTs  consent,  all  these  Improvements 
have  been  installed  without  plalntifTs  con- 
sent, or  that  of  any  of  its  officers.  With 
reference  to  them  It  may  be  said  that  aU  of 
them  might  have  been  Installed  even  against 
the  consent  of  plaintiff,  the  city  acquiring  the 
right  of  way  through  the  property  by  virtue 
of  condemnation  proceedings.  On  the  other 
hand.  It  is  not  disputed  that  In  tills  portion 
of  the  claim  there  are  silver-bearing  lodes 
which  have  been  woiited  with  some  profit 
in  past  years,  and  which,  Anthony  W.  Bar- 
nard testified,  it  is  the  intention  to  work  In  the 
future  if  silver  reaches  such  a  price  in  the 
market  as  to  Justify  it  He  stated  further  that 
though  in  recent  years  the  plaintiff  had  been 
frequently  solicited  to  sell  the  property  to 
persons  who  desired  to  plat  it  and  put  it 
upon  the  market,  It  had  consistently  refused 
to  sell  and  held  it  as  a  reserve  for  mining  pur- 
poses whenever  circumstances  would  permit 
its  use  for  this  purpose.  If  such  is  the  Inten- 
tion, as  the  trial  court  found,  the  tax  sought 
to  be  imposed  la  wholly  unauthorized  and 
illegal. 

[t]  Ihe  most  that  can  be  said  of  the  mU 
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dence  touching  the  present  or  fntnre  intended 
nse  Is  that  It  does  not  dedslyely  preponderate 
against  the  flndlng  of  the  trial  court,  and 
hence  must  be  accepted  by  this  court  as  con- 
clusive. 

[4]  Contention  is  mad^  that  this  action 
cannot  be  maintained,  for  the  reasons  that  it 
Is  not  alleged  In  the  complaint  nor  shown  by 
the  evidence  that  plaintiff  appeared  before 
the  board  of  county  commissioners  while 
sitting  as  a  board  of  equalization,  and  made 
objection  to  the  assessment,  and  that  the 
remedy  provided  by  section  2743  of  the  Re- 
vised Codes,  as  amended  by  the  act  of  1909 
(Laws  of  1909,  c.  135),  Is  exclusive.  It  is  true 
that  the  complaint  does  not  allege  that  the 
plaintiff  appeared  before  the  board  and  made 
timely  objection  to  the  assessment,  nor  Is  It 
disclosed  by  the  evidence  that  it  did  so.  It 
Is  sufficient  to  say  in  this  connection  how- 
ever, that  If  the  taxing  authorities  under- 
take to  levy  a  tax  not  authorized  by  law,  or 
upon  property  not  subject  to  be  taxed,  their 
action  is  without  Jurisdiction  and  void, 
aark  V.  Maher,  34  Mont  401,  87  Pac.  272. 
It  is  not  necessary  to  cite  authorities  to  sus- 
tain the  assertion  that  the  right  of  the  own- 
er of  property  to  relief  by  Injunction  is  not 
in  any  wise  affected  by  his  failure,  either 
upon  notice  by  the  assessor  (amended  sec- 
tion 2743,  supra)  or  by  the  board  itself  (Rev. 
Codes,  I  2581),  to  make  timely  objection. 
The  assessment  being  wholly  Illegal,  because 
without  authority,  its  validity  may  be  ques- 
tioned by  any  available  method.  The  same 
may  be  said  as  to  the  exclusive  character 
of  the  remedy  provided  by  amended  section 
2743,  supra.  It  Is  true  section  2745  declares 
that  the  remedy  provided  by  the  amended 
section  supra,  "shall  supersede  the  remedy 
of  Injunction  and  all  other  remedies  which 
might  be  invoked  to  prevent  the  collection 
of  taxes  or  licenses  alleged  to  be  irregularly 
levied  or  demanded,  except  In  unusual  cases 
where  the  remedy  hereby  provided  is  deemed 
by  the  court  to  be  inadequate."  Notwith- 
standing this  declaration,  when  the  tax  or 
the  proceeding  resulting  In  the  levy  of  it  is 
wholly  illegal,  as  was  pointed  out  in  Montana 
Ore  Pur.  Co.  v.  Maher,  32  Mont  480,  81  Pac. 
13,  the  remedy  by  injunction  is  available. 
In  this  case  It  was  said: 

"A  consideration  of  sections  4023  (Rev.  Codes, 
i  2741)  and  4026  (Rev.  Cudes,  §  2745)  leads 
us  to  believe  tbat  the  phrase  'irregularly  levied 
or  demanded'  was  used  by  the  Legislature  advis- 
edly, and  as  prescribiuK  the  limits  wherein  the 
stautory  remedy  is  exclusive,  as  distinguished 
from  those  cases  of  Illegal  taxes  the  collection 
of  which  may  be  restrained  by  injunction.  In 
other  words,  if  the  action  of  the  assessor  or 
board  of  equalization  was  such  that  the  tax 
complained  of  is  oiaoifestly  void  under  any  cir- 
cumstances, injupctioQ  will  lie  to  restrain  its 
collection ;  but,  if  the  error  complained  of  is 
only  an  irregulnrity  on  the  part  of  the  assessor, 
the  board  of  equalization,  or  the  treasurer  which 
may  be  subject  to  explanation  so  as  to  care  the 
apparent  defect,  or,  in  other  words,  where  the 
tax  complained  of  is  not  necessarily  void  under 


all  circumstances,  then  the  remedy  provided  by 
sections  4024  (Rev.  Codes,  (  2742)  and  4025 
(Rev.  Codes,  §  2744),  namely,  payment  under 
protest  and  an  action  to  recover  back,  is  exclu- 
sive, except  in  those  anusual  cases  mentioned 
in  section  4026." 

See,  also,  Cobban  v.  Hinds,  23  Mont  338, 
59  Pac.  1,  and  Western  Ranches,  Ltd.,  v.  Cus- 
ter CV>unty,  28  Mont  278,-72  Pac  659. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOW  AX  and  SANNER,  JJ.,  concur. 

==  (50  Mont.  168) 

JONES  v..  ARMSTRONG.     (No.  3448.) 
(Supreme  Court  of  Montana.     Jan.  16,  1915.) 

1.  Sales    (J    354*)— Rescission— Puadimq — 

SUFFICKNCT. 

In  a  suit  on  a  note  given  in  payment  for 
a  plow,  where  the  allegations  of  defendant's  an-, 
swer  include  an  offer  to  return  the  plow  and  a 
demand  for  the  return  of  the  note,  but  also  in- 
clude many  allegations  that  indicate  the  de- 
fendant does  not  rely  upon  a  right  to  rescind 
the  sale  for  fraud  and  failure  of  consideration, 
such  as  an  allegation  of  breach  of  warranty  as 
a  defense,  and  as  a  basis  for  damages,  the  an- 
swer does  not  allege  a  defense  on  ground  of  re- 
scission. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.   S8   1005-1024;    Dec.  Dig.  i  354.*] 

2.  Sales  (S  359*)— Rescission— Evidence. 

In  a  suit  on  a  note  given  in  payment  for  a 
plow,  where  the  allegations  of  defendant's  an- 
swer set  up  as  a  defense  a  breach  of  warranty 
and  damages  thereby,  rather  than  a  right  to  re- 
scind, and  where  the  evidence  shows  that  no 
demand  was  made  upon  plaintiff  for  the  return 
of  the  note,  and  that  there  was  no  offer  to  re- 
turn the  plow,  hpt  merely  a  notification  tbat  de- 
fendant held  it  at  plaintiff's  disposal,  the  evii 
dence  does  not  tend  to  establish  nny  defense  by 
way  of  rescission  under  the  allegations  of  the 
answer. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  511,  1056-1059;   Dec  Dig.  §  359.»] 

3.  Sales  (g  262*)— Warrasties— Repbssenta- 
Tio.NS   as— Reliance   Upon. 

Plaintiff's  statement  that  the  plow  he  sold 
defendant  bad  done  good  work  for  him  at  sod 
breaking  is  nut  a  warranty  unless  relied  upon 
as  such. 

(Ed.  Note. — For  other  cases;  see  Sales,  Cent 
Dig.  Si  736-739 ;  Dec.  Dig.  {  262.*] 

4.  Sales  (5  441*)  —  Warranties  —  Express 
Warranties- EvIDE^•CE. 

Evidence  held  insufticient  to  show  tbat  the 
buyer  relied  on  the  seller's  representation  tbat 
the  plow  bad  done  good  work,  so  as  to  render  it 
an  express  warranty. 

'[Ed.  Note.— For  other  cases,  see. Sales,  Cent. 
Dig.  f§  1277-128;!;  Dec.  Dig.  §  441.*J 

5.  Sales    (§    262^^*)—Warrantie.<»— Implied 
Warranties— Elements— Statutes. 

Under  Rev.  Codes,  i  5104,  providing  that  no 
warranty  Is  implied  from  a  mere  sale  of  person- 
alty, no  implied  warranty  as  to  the  fitness  of  a 
plow  for  sod  breaking  can  be  found  to  hnve  been 
made,  where  defendant  bad  had  experience  with 
the  particular  make  of  plow,  and  started  out 
to  buy  one,  going  to  the  plaintiff  because  he 
had  one  to  sell,  where  defendiiut  did  not  rely 
on  plaintiff's  kiiowledi'e  of  the  plow  as  superior 
to  his  own,  and  where  defendant  knew  that 
plaintiff  was  not  a  manufnctuicr  or  denier,  and 
that  the  plow  was  secondhand. 

(Ed.  Note. — For  other  cnscs.  ssee  Soles.  Cent 
DiK.  gli  740-748;   Dec.  Dig.  §  26-2^.*l 
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e.  Sales  ((  441*)— Wabrarties— Bbeach  o» 

— EVIDENCB. 

Evidence  held  insafficient  to  show  breach 
of  warranty  that  a  plow  wa«  fit  for  sod  break- 
ing. ' 

[Ed.  Note,— For  other  cases,  see  Sales,  Cent. 
Dig.  ${  1277-1283;  Dec.  Dig.  i  441.*] 

Appeal  from  District  Court,  Teton  Coun- 
ty;  H.  H.  Ewlng,  Judge. 

Action  by  Evan  D.  Jones  against  Bart 
Armstrong.  From  a  Judgment  for  plaintiff, 
defendant   appeals.     Affirmed. 

David  J.  Ryan,  of  Conrad,  for  appellant 
R.  Ferguson,  of  Conrad,  for  respondent 

BANNER,  J.  Action  by  Evan  D.  Jones 
against  Bart  Armatrong,  upon  a  promissory 
note  given  by  the  latter  to  the  former  for 
the  sum  of  $800,  with  interest  at  8  per  cent 
per  annum.  The  answer  consists  of  denials 
and  "a  further  and  separate  defense"  where- 
in it  is  alleged  that  said  note  was  given  in 
payment  of  an  Emerson  plow  purchased  of 
Jones  by  Armstrong  for  sod  breaking;  that 
Jones,  who  knew  of  the  purpose  for  which 
the  plow  was  desired,  warranted  and  repre- 
sented the  same  to  be  capable  of  flrst-class 
work  in  that  respect ;  that  these  representa- 
tions were  untrue,  and  were  known  to  Jones 
to  be  untrue;  that  Armstrong  did  not  know, 
and  could  not  ascertain,  without  a  trial  of 
the  plow,  that  these  representations  were 
not  true,  and  be  relied  upon  them ;  that  he 
took  possession  of  the  plow  and  gave  it 
an  immediate  and  fair  test,  as  a  result  of 
which  it  was  ascertained  that  the  same  was 
wholly  unfit  and  could  not  be  used,  for 
breaking  or  any  other  purpose;  that  notice 
was  forthwith  given  to  Jones  by  Armstrong, 
who  tendered  back  the  plow  and  demanded 
the  return  of  said  note ;  that,  in  consequence 
of  the  failure  of  the  plow  to  meet  tiie  repre- 
sentations made  by  Jones,  Armstrong  l)ecame 
unable  to  perform  certain  contracts  which 
he  had  entered  into,  and  lost  the  profits 
which  would  have  accrued  therefrom,  and 
also  sustained  special  damage  in  certain  oth- 
er respects,'  all  in  the  sum  of  $1,100,  for 
which  judgment  is  prayed.  All  these  af- 
firmative allegations  are  traversed  by  a  gen- 
eral denial  in  the  reply. 

Upon  the  trial,  which  was  to  the  court 
sitting  with  a  Jury,  the  plaintiff  contented 
himself  with  the  introduction  of  the  note  and 
testimony  to  the  fact  that  it  was  due  and 
wholly  unpaid.  On  cross-examination  it  was 
elicited  by  defendant's  counsel  that  the  note 
was  given  in  payment  for  the  plow  which  he 
(Jones)  had  previously  bought  and  used,  and 
which  bad  done  satisfactory  work  for  Iilm. 

The  evidence  on  the  part  of  the  defendant 
was  given  by  Armstrong  himself  and  by  the 
witnesses  Hughes,  Cawood,  and  Price.  Arm- 
strong testified: 

"I  went  to  see  Mr.  Price,  and  asked  him  if  he 
had  what  is  known  as  the  Emerson  plow,  sod- 
bottom  plow,  and  disc  plow.  He  said  be  didn't 
have  one.     He  was  the  agent  for  this  plow  at 


Conrad  at  this  time,  and  I  asked  him  if  he 
knew  of  one,  if  I  could  locate  one.  He  said 
he  thought  Evan  Jones  over  east  of  town  bad 
a  plow  that  he  wanted  to  sell.  So  Mr.  Price 
drove  me  out  there  in  his  automobile,  and  we 
saw  Mr.  Jones  and  saw  the  plow.  The  plow 
at  this  time  had  the  <ti8C8.  It  was  not  rigged  for 
sod-bottom  plowing.'  It  was  a  three-section 
Emerson  plow,  susceptible  of  sod-bottom,  as  alt 
are  supposed  to  be.  Mr.  Jones  made  a  price 
on  this  plow  of  $800.  Mr.  Price  and  I  went 
back,  and  I  talked  to  Mr.  Price  about  this  plow, 
and  I  asked  him  if  thls>plow  could  be  guaran- 
teed to  give  satisfaction  or  to  do  good  plowing. 
He  said  it  could ;  that  the  Emerson  was  behind 
the  plow  as  long  as  a  man  aaw  fit  to  operate  it 

*  •  •  I  met  Mr.  Jones  two  times.  I  am  not 
sure  which  time  it  was  that  he  spoke  about  the 
plow.  He  said  the  plow  did  good  work  for 
him  ;  that  was  with  the  sod-bottoms  on.  I  think 
be  said  he  plowed  60  acres  with  sod-bottoms — 
probably  not  that  much.  I  told  hira  I  wanted  to 
use  the  plow  for  sod-bottom  breaking.  •  *  • 
When  I  got  the  plow  it  was  hitched  to  the  en- 
gine, and  I  took  it  out  to  the  ranch.  X  used  it 
two  or  three  times;  we  tried  it  ont  on  tbe 
prairie  sod.  •  •  •  After  the  plow  was  used 
three  times,  I  guess  there  were  some  10  or  12 
acres  we  had  gone  over  and  tried  to  plow.  It 
was  not  a  good  piece  of  plowing.  I  don't 
know  tliat  I  knew  what  was  the  trouble  with  it 

*  *  *  One  of  the  front  sections  cut  too  deep ; 
the  rear  section  would  not  run  deep  enough; 
and  each  section  in  the  middle  or  center  is 
worked  by  one  lever.  If  the  front  section  run 
too  deep,  yon  raised  the  lever,  and  that  throws 
the  plows  of  the  rear  section  out  of  the  ground. 
There  was  no  adjustment  as  to  the  depth  of  tbe 
plows,  other  than  the  four  levers.  These  four 
levers  covered  the  plow  or  the  depth  of  all  the 
plows  that  was  strung  on  the  two  sections  from 
this  frame.  I  had  the  same  man  on  the  engine 
that  plowed  for  Mr.  Jones,  and  I  was  looking 
after  the  plows  myself  also.  •  ♦  •  The  fault 
was  not  in  the  plow ;  the  fault  was  in  the  place 
that  It  seemed  to  swing  on — in  the  frpme  of  the 
plow.  »  •  •  The  plow  would  not  plow  uni- 
formly. It  had  that  fault  of  running  too  deep 
and  running  too  shallow,  and  also  bad  the  fault 
of  piling  tbe  sod  up  instead  of  folding  it  over. 

*  *  *  After  using  the  plow  for  three  times, 
I  wrote  Mr.  Jones  that  the  plow  was  there  at 
his  disposal.  I  could  not  use  the  plow.  I  told 
him  it  would  not  do  the  work  and  did  not  an- 
swer  the   purpose  for  which   I   purchased   it 

*  ■  •    •  >• 

Upon  cross-examination  Mr.  Armstrong 
further  testified: 

That  he  had  operated  an  Emerson  plow  be- 
fore this  in  the  ^sc  frame,  but  not  in  the  sod- 
bottom  frame.  "To  say  that  I  know  why  the 
plow  did  not  work  properly  would  involve  a 
good  deal.  The  construction  frame  that  carries 
these  plows  was  not  so  mechanically  built  as  to 
carry  the  plows  evenly  and  regulate  them  In  the 
ground.  *  •  *  There  would  be  two  cables  to 
adjust,  and  you  must  have  these  cables  so  they 
would  carry  the  beams  squarely  in  front  of  the 
plow,  or  carry  the  beam  in  right  angles  behind 
tbe  engine  or  parallel  with  the  rear  of  your 
engine.  •  *  •  When  I  first  went  to  see  Mr. 
Jones  about  buying  the  plow  it  was  tbe  time 
I  talked  to  Mr.  Price ;  I  went  out  once,  and  I 
might  have  gone  twice.  •  •  •  I  asked  him 
to  reduce  tbe  price,  but  he  said  I  could  take  it 
for  $800  or  leave  It" 

On  redirect  examination  he  said  with  ref- 
erence to  Jones'  statement  that  the  plow  had 
done  good  work  for  him: 

"I  took  the  statement  for  what  it  was  worth. 
I  relied  upon  Mr.  Price  as  agent  for  tbe  Emer- 
son plow   people.    *    *    *    I   relied  upon  both 
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Mr.  Price's  statement  and  Mr.  Joaes'  ttate- 
ments  in  purchaaing  the  plow." 

DsTld  Hngbes  testifled: 
"I  was  plowing  for  Mr.  Jones  with  an  EJmer- 
son  plow,  sod-bottom  breaking  part  of  the  time. 

•  *  •  I  don't  think  £he  moldboard  was  not 
good  plowing.  This  plowing  was  good.  •  •  • 
The  work  did  not  snit  Mr.  Jones.  *  •  •  It 
was  the  bottoms — the  moldboards.  •  *  *  I 
had  no  experience  before  that  in  handling  Emer- 
son plows.  I  adjusted  the  cables  on  the  plows. 
I  don't  know  the  regulation  length  of  the  cable 
for  No.  1  beam  or  No.  2;  we  adjusted  them 
and  changed  them  so  as  to  try  to  make  the 
plows  work." 

Cawood  testified  that: 
He  "saw  some  ground  that  bad  been  plowed 
by  this   Emerson  plow.    •    •    •    The   plowing 

•  •  •  was  poor.  •  ♦  •  I  do  not  know 
what  was  wrong  with  the  plow.  •  •  •  I  do 
not  know  whether  it  was  the  fault  of  the  plow 
or  the  fault  of  the  man  that  operated  it  chat 
accounted  for  the  bad  plowing." 

Price  testifled  that  the  plow  was  second- 
band  when  sold  to  Mr.  Jones  and  tblrdtaand 
when  sold  to  Mr.  Armstrong. 

At  the  conclusion  of  the  testimony  the 
plaintiff  moved  the  court  to  direct  the  Jury 
to  return  a  verdict  In  favor  of  the  plaintiff, 
which  was  done,  and,  upon  the  verdict  so  re- 
turned, judgment  was  entered.  Thereafter 
motion  for  new  trial  was  made  and  over- 
ruled. The  defendant  has  appealed  from 
this  judgment  and  order. 

[1,  2]  The  only  question  presented  Is  wheth- 
er the  evidence  on  the  part  of  the  defendant 
tended  to  establish  any  defense  under  the  al- 
legations of  the  answer.  He  contends  that  it 
did,  upon  what  theory  we  are  unable  to  pre- 
cisely determine.  The  first  part  of  his  argu- 
ment Is  devoted  to  a  discussion  of  the  right  of 
rescission  for  fraud  and  for  failure  of  con- 
sideration'. Neither  the  answer  nor  the  evi- 
dence affords  any  warrant  for  the  applica- 
tion of  rescission.  While  the  answer  alleges 
an  offer  to  return  the  plow  and  a  demand 
for  a  return  of  the  note.  It  presents  no  other 
allegations  pertinent  to  rescission,  but  con- 
tains many  that  indicate  a  contrary  posi- 
tion, viz.,  reliance  upon  a  breach  of  war- 
ranty as  a  defense  and  as  the  basis  for  an 
award  In  damages.  Upon  the  evidence,  the 
case  is  still  worse,  so  far  as  rescission  Is  con- 
cerned. Demand  for  the  note  Is  not  men- 
tioned, and  the  offer  to  return  dwindles  to  a 
mere  notification — insufficient  as  a  return  or 
offer  te  return — "that  the  plow  was  there  at 
his  disposal."  Berlin  Machine  Works  v.  Mid- 
land C.  &  U  Co.,  45  Mont  390,  123  Pac.  396. 

[3,4]  The  defendant  also  Insists  that  be 
made  a  sufficient  showing  to  go  to  the  jury 
upon  the  theory  of  a  breach  of  warranty; 
such  warranty  being  both  express  and  im- 
plied. Plaintiff  argues  that  one  cannot  de- 
fend upon  an  express  and  implied  warranty 
touching  the  same  quality.  This  we  need  not 
consider,  for  reasons  presently  to  appear. 
To  begin  with,  no  express  warranty  on  the 
part  of  plaintiff  was  shown,  in  our  opin- 
ion. So  far  as  the  plaintiff  himself  Is  con- 
cerned, this  express  warranty  la  supposed  to 


exist  by  virtue  of  his  statement  that  tba  plow 
bad  done  good  work  for  blm  at  sod  breaking. 
This  was  not  a  warranty.  30  Am.  &  Eng. 
Ency.  Law,  142;  Worth  v.  McConnell,  42 
Mich.  473,  4  N.  W.  198.  It  was  a  repre- 
sentation which,  to  become  a  warranty,  bad 
to  be  relied  on  as  such.  30  Am.  &  Eng.  Ency. 
Law,  143.  That  it  was  not  relied  on  is  clear 
from  defendant's  testimony  that  he  "took 
it  for  what  it  was  worth";  that  he  "relied 
on  Mr.  Price  as  agent  for  the  Emerson  plow 
people" ;  that  be  "relied  on  both  Mr.  Price's 
statement  and  Mr.  Jones'  statements  In  pur- 
chasing the  plow."  In  avoidance  of  this  the 
defendant  in  a  vague  and  indefinite  sort  of  a 
way,  seems  to  contend  that  Price  was  an 
agent  of  plaintiff,  and  that  his  declarations, 
together  with  those  of  Jones,  are  sufficient 
to  establish  the  warranty.  We  think  it  clear 
that  Price  was  not  the  agent  of  anybody  In 
this  transaction;  his  function  being  merely 
that  of  an  obliging  merchant  whose  assist- 
ance had  been  solicited  by  the  defendant  him- 
self. 

[5]  As  to  the  ImpUed  warranty,  the  defend- 
ant's  situation  is  no  better.  He  did  not  go 
to  Jones  as  the  dealer  or  manufacturer  of 
an  article  with  which  he  was  unacquainted. 
He  had  had  some  experience  with  the  Emer- 
son  plow;  that  was  the  plow  be  started  out 
to  buy.  He  applied  to  p.lalntiff  because  that 
was  tJie  sort  of  plow  the  plaintiff  had  to  sell. 
Defendant  knew  that  plaintiff  was  not  a 
dealer  or  manufacturer,  and  that  the  plow 
was  a  secondhand  one.  From  these  circum- 
stances no  implied  warranty  by  the  plaintiff 
can  arise  touching  the  original  fitness  of  the 
plow  for  sod  breaking.  35  Cyc.  408;  15  Am. 
A  Eng.  Ency.  Law,  1240;  Ramming  v.  Cald- 
well, 43  111.  App.  175;  Cogel  v.  Knlseley,  89 
111.  598;  Joy  v.  Nat  Exch.  Bank,  32  Tex. 
ay.  App.  398,  74  S.  W.  326.  Our  sUtnte 
(Rev.  Codes,  !  5104)  provides: 

"Except  as  prescribed  by  this  article,  a  mere 
contract  of  snie  or  agreement  to  sell  does  not 
imply  a  warranty." 

And  the  only  exceptions,  so  far  as  war- 
ranty of  quality  of  examinable  merchandise 
Is  concerned,  are  when  the  buyer  relies  ui>on 
the  seller's  Judgment  the  latter  knowing 
that  fact  and  where  the  sale  Is  made  by  the 
manufacturer  or  dealer.  That  neither  excep- 
tion can  be  applied  here  is  obvious. 

[6]  Assuming,  however,  that  there  was  a 
warranty  of  the  plow  as  fit  for  sod  breaking, 
the  evidence,  we  think,  falls  short  of  estab- 
lishing its  breach.  To  show  that  upon  a  test 
It  did  poor  work  is  not  to  show  its  incapac- 
ity to  do  good  work.  Clearly  deduclble  from 
the  evidence  is  the  fact  that  adjustment  and 
operation  had  much  to  do  with  the  results 
achieved,  and  the  defendant  failed  to  show 
that  the  adjustment  and  operation  were  cor- 
rect upon  the  test  The  burden  of  showing 
unfitness  was  upon  the  defendant,  and  Ca- 
wood's  remarks,  "I  don't  know  whether  it 
was  the  fault  of  the  plow  or  the  fault  of  the 
man  that  operated  it,"  must  have  expressed 
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the  view  of  the  trial  court  npon  the  whole 
evidence,  as  it  certainly  expresses  ours. 

We  think  the  order  directing  a  verdict  for 
the  plaintiff  was  Jnstlfled.  That  being  bo, 
the  Judgment  and  order  apipealed  from  were 
correct  and  must  be  afflrined. 

Affirmed. 

BRAIITLT,  C  J.,  and  HOLLOWAX,  X, 
concur. 

(CO  Mont  IM) 

COMEBFOBD  ▼.  JAMEJS  KENNEDY  CONST. 
CO.     (No.  3453.) 

^Supreme  Court  of  Montana.     Jan.'  21,  1916.) 

1.  Masteb  and  Servant  (g  281*)— Inj^ubiks  to 

SbBVANX— SnFFlCIEHCT   OF  EVIDENCE— CoN- 
TBIBUTOBT   NBOUOENCE. 

In  an  action  for  the  death  of  a  laborer  kill- 
ed by  the  caving  in  of  a  sewer  trench,  evidence 
held  not  to  ahow  contributory  negligence  so 
clearly  that  a  verdict  against  the  employer 
should  be  set  aside. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  987-996;  Dec.  Dig. 
J281.»] 

2.  Master  and  Servant  (t  265*)— Injitbies  to 

Sk.BVANT— BnSDEN    OF    PbOOF— OONTBlBtlTO- 
BT   NEOUOENCK. 

The  burden  ot  proving  that  a  servant's  neg- 
ligence contributed  to  his  injury  is  upon  the 
master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  877-fl08,  958;  Dec.  Dig. 
S  265.*] 

8.  Aiveal  and   Ebbob   (g    1005*)— Bxtikw— 

Vebdict— Wkioht  of.  Evidence. 

Where  upon  the  evidence  as  a  whole  the  jn- 
r][  mi^ht  discredit  the  testimony  of  the  only 
witnesses  to  the  accident  as  to  the  contributory 
negligence  of  a  servant,  or  draw  therefrom  an 
inference  that  he  exercised  due  care  for  hia  own 
safety,  a  verdict  against  the  employer  will  not 
be  reversed  after  approval  of  the  trial  court  up- 
on a  motion  for  new  trial,  though  the  testimony 
of  the  witnesses,  if  believed,  would  support  an 
inference  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Appeal .  and 
Error,  Cent  Dig.  gg  3860-3876,  3948-3950; 
Dec.  Dig.  g  1005.'] 

Appeal  from  District  Court,  Missoula 
County ;  A.  L.  Duncan,  Judge. 

Action  by  Agues  M.  Comerford,  as  admin- 
istratrix of  the  estate  of  Thomas  Comerford, 
deceased,  against  the  James  Kennedy  Con- 
struction Company  and  another.  From  a 
Judgment  for  the  plaintiff  against  the  Con- 
struction Company,  that  company  appeals. 
Affirmed. 

Woody  &  Woody,  of  Missoula,  for  appel- 
lant Jas.  L.  Wallace,  Chas.  N.  Madeen, 
and  HaU  &  WhlUocic,  all  of  Missoula,  for 
resiwndent 

HOLLOW  AT,  J.  This  action  was  brought 
to  recover  damages  for  the  death  ot  Thom- 
as Comerford,  caused  by  the  alleged  wrong- 
ful acts  of  the  city  of  Missoula  and  the 
James  Kennedy  Construction  Company,  com- 
mitted in  the  course  of  installing  a  public 
sewer.    Comerford  was  a  laborer  employed 


by  the  construction  company  in  excavating 
a  trench  for  the  sewer  pipe,  and  while  so 
engaged  was  killed  by  a  cave  of  the  trench. 
The  defense  was  a  denial  of  negligence  and 
a  plea  of  contributory  negligence  on  the  part 
of  the  deceased.  The  trial  resulted  in  a  gen- 
eral verdict  against  the  construction  com- 
pany, and  it  has  am>ealed  from  the  Judg- 
ment and  from  an  order  denying  Its  motion 
for  a  new  trlaL 

[1-S]  There  is  not  any  difference  of  opin- 
ion as  to  the  rules  of  law  governing  this 
case,  but  appellant  insists  that  the  verdict 
is  contrary  to  the  evidence  offered  in  sup- 
port of  the  plea  of  contributory  negligence, 
and  conflicts  with  certain  instructions  given 
by  the  trial  court  Whether  Mther  of  these 
contentions  should  prevail  depends  altogeth- 
er upon  the  consideration  of  that  evidence. 

According  to  counsel  for  appellant,  but 
two  witnesses,  John  Gustafson  and  John 
Murtz,  gave  testimony  tending  to  disclose 
negligence  on  the  part  of  Comerford  which 
contributed  to  his  death;  but  that  evidenoa 
is  to  be  viewed  In  the  light  of  the  further 
testimony  that  the  deceased  was  a  practical 
miner  of  some  experience  In  that  occupa- 
tion. 

The  testimony  of  Gustafson  may  be  sum- 
marized as  follows:  He  was  foreman  of  the 
construction  company,  in  charge  of  the  men 
at  the  time  of  the  cave  which  caused  the 
death,  and  was  npon  the  surface  some  10 
feet  east  of  Comerford,  who  was  facing  east 
shoveling  dirt  into  a  bucket  at  Uie  bottom 
of  the  sewer  trench,  which  was  17  or  18  feet 
deep.  The  trench  was  shored  with  sheath- 
ing placed  perpendicularly  with  three  or 
four  sets  of  heavy  stringers,  pla-ced  trans- 
versely, and  these  kept  In  place  by  screw 
jacks.  From  4  to  6  feet  west  of  Comerford, 
with  his  face  to  the  west  was  Murtz,  laying 
the  sewer  pipe,  and  west  of  him  was  a  help- 
er. About  2:30  o'clock  on  the  afternoon  of 
September  24,  1010,  while  Gustafson  was 
overseeing  the  work,  he  noticed  the  sheath- 
ing "going  down,"  and,  surmMng  a  cave, 
called  to  the  men,  "Come  up,  boys;  the 
sheathing  is  giving  way,"  or  words  to  that 
effect  and  this  was  repeated  Immediately, 
but  he  did  not  have  time  to  call  again.  At 
this  warning  Murtz  also  called  to  Comerford 
to  get  out  and  Murtz  and  the  helper  went 
to  the  west  and  escaped.  "Comerford  stood 
and  looked  up,  but  did  not  make  any  at- 
tempt to  move  away."  When  the  timbers 
started  to  give  they  moved  slowly.  It  was 
three. or  four  minutes  between  the  time  the 
first  warning  was  given  and  the  cave  occur- 
red. By  going  to  the  east  4,  6,  or  10  feet 
past  his  bucket  and  under  the  lowest,  screw 
Jack,  which  was  2  or  3  feet  above  the  bot- 
tom of  the  trench,  or  between  that  Jack  and 
the  one,  2  or  3  feet  above  It  Comerford  could 
have  reached  a  place  of  safety.  The  wit 
ness    further   testifled:     "I    think   he   ooulo 


•ror  other  cmm  m*  lam*  toplo  and  Motton  NUMBBK  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Seri«  A  Rop'r  ladase* 


Digitized  by 


Google 


Mont) 


COMEUfORD  T.  JAMES  KENNEDY  CONST.  CO. 


953 


baye  seen  tbe  wall  moving."  The  body  of 
Comerford  was  beld  down  in  tbe  trench  by 
a  piece  ot  one  stringer  broken  by  tbe  cave. 
In  the  main,  the  testimony  of  Mnrtz  is 
GOrroboratlTe  of  that  of  Gustafson.  He  tes- 
tified, however,  that  the  warning  given  by 
tbe  foreman  was  "loud  enough  so  we  all 
heard  IL"    And  again: 

"As  800D  as  be  said  'Get  out !'  I  left  my  shov- 
el on  to^  of  tbe  pipe  and  ran  back  west  I 
did  not  run;  I  walked — walked  as  fast  as  I 
oonld.  I  was  scared  when  the  foreman  told  us 
to  get  out  of  there,  because  the  bank  was  crack- 
ing, I  had  to  get  out  I  left  my  shovel  down 
and  walked  as  fast  as  I  could  ten  feet  and  then 
the  crash  came.  Comerford  did  not  say  any- 
thing to  me  when  I  told  him  to  get  out  He 
looked  up.  •  •  •  I  could  not  see  that  the 
bank  was  cracking,  then,  nor  could  I  see  the 
sheathing  move,  ft  was  not  bellied;  there  were 
no  indications  as  far  ••  I  could  tell  that  any- 
thing was  wrong,"' 

It  is  now  urged  upon  us  that  this  evidence 
was  uncontradicted ;  that  it  established  the 
defense  of  contributory  negligence,  and,  in 
returning  a  general  verdict  for  plaintift  the 
Jury  must  have  disregarded  it  arbitrarily. 
Upon  the  assumption  that  Gustafson  and 
Murts  were  credible  witnesses,  and  their 
testimony  should  be  accepted  as  true,  and 
the  further  assumption  that  Comerford  heard 
and  understood  the  warning  In  time  to  es- 
cape, an  inference  of  contributory  negli- 
gence might  well  be  drawn,  but  tbe  burden 
of  proving  contributory  negligence  was  upon 
the  defendant,  and  if  upon  the  evidence  as 
a  whole  the  jury  were  Justified  in  discredit- 
ing these  witnesses  or  in  drawing  an  infer- 
ence favorable  to  the  deceased  with  respect 
to  the  care  exercised  by  him,  or  if  they  were 
unable  to  say  that  the  evidence  preponderat- 
ed in  favor  of  the  claim  that  his  own  negli- 
gence proximately  contributed  to  his  death, 
then  the  finding  of  the  Jury  must  be  accept- 
ed by  this  court  after  it  has  been  reviewed 
and  approved  by  the  trial  court  upon  the 
motion  for  a  new  trial.  Doubtless  the  Ju- 
rors, viewing  the  conflicting  statements  of 
Gustafson  and  Murtz  with  reference  to  the 
period  of  time  which  elapsed  between  the 
warning  and  the  catastrophe  in  the  light  of 
common  experience,  concluded  that  Murtz 
was  much  more  nearly  correct  in  his  esti- 
mate, and  that  three  or  four  seconds  prob- 


ably elapsed,  rather  than  three  or  four  min- 
utes. 

The  testimony  of  Gustafson  disdoees  that 
at  tlie  time  of  the  cave,  the  contractors  had 
cross-ties  laid  over  the  sewer  trench  to  which 
rails  were  attached,  and  on  this  track  a  com- 
bination tram  and  hoist  was  running  back 
and  forth,  lowering  and  raising  the  buckets 
in  tbe  trench  and  disposing  of  the  dirt  taken 
therefrom.  The  trial  court  by  instruction 
27  directed  the  Jury  that  it  was  not  enough 
tliat  the  warning  was  given  in  time  for  Com- 
erford to  escape,  but  that  it  must  have  been 
given  loudly  and  distinctly  enough  to  be 
heard  and  understood  by  a  person  of  ordi- 
nary hearing  at  the  place  where  decedent 
was  working.  By  instruction  20  the  court 
declared  that  a  presumption,  which  had  the 
effect  of  evidence,  existed  in  favor  of  the 
deceased  that  he  exercised  due  care  for  bis 
own  life  and  safety ;  such  care  as  a  person 
of  his  age,  ability,  capacity,  and  experience 
ordinarily  exercises.  Viewed  in  the  light 
of  that  presumption,  and  of  the  evidence 
that  Comerford  was  a  miner  of  experience, 
and  of  the  circumstances  surrounding  him, 
bis  position  in  the  trench  17  or  18  feet 
deep,  with  the  noise  of  the  tram  overhead, 
and  in  the  absence  of  any  direct  evidence 
that  be  beard  the  warning  or  understood  its 
meaning,  or  saw  the  threatening  danger,  the 
Jury  might  well  have  concluded  from  the 
entire  case-made  that  be  did  not  hear  Gus- 
tafson, or,  if  he  heard  tbe  call,  that  he  did 
not  understand  it  to  be  a  warning,  and  that 
the  circumstances  were  not  such  that  he 
ought  to  have  beard  and  understood.  This 
construction  of  tbe  evidence  disposes  of  the 
contention  that  the  verdict  is  against  the 
law  as  declared  by  the  court  in  its  instruc- 
tions. 

There  are,  however,  facts  and  drcnm- 
stances  disclosed  by  the  record  which  might 
well  have  prompted  the  Jury  to  discredit  the 
testimony  of  Gustafson  and  Murtz,  but,  in 
view  of  our  conclusion  above,  these  need  not 
be  considered. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  0.  J.,  and  SANNEB,  J.,  Cot»- 
cnr. 
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McLADOHLIN  t.  BARDSBN  et  al. 
(No.  3442.) 

(Supreme  CJourt  of  Montana.    Jan.  18,  1915.) 

1.  Statxttes  (S  211*)— CoNflTBUcnoR— Mkars 
Available. 

The  arrangement  and  classification  of  stat- 
ates,  their  titles  and  headnotes,  are  all  proper 
and  available  means  from  which  to  determine 
legislative  intent. 

[£M.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  288;  Dec.  Dig.  |  211.*] 

2.  Mines  and  Minerals  (|  92*)— Penal  Sta> 
CTE — Extension  bt  Implication. 

Rev.  Codes,  |  8535,  declaring  a  penalty 
for  sinking  any  "shaft"  or  running  any  "drift' 
or  "cut,"  without  guarding  it,  cannot  be  ex- 
tended by  implication  to  a  ditch  of  any  charac- 
ter more  than  ten  feet  deep,  by  the  exception  of 
"mining,  irrigating,  and  other  ditches"  not  more 
than  ten  feet  deep. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  H  218-220;  Dec.  Dig.  | 
92.*] 

3.  Mines  and  Minebals  ({  92*)— Penal  stat- 
utes—"Cut." 

"Cut,"  in  Rev.  Codes,  |  8535,  declaring  a 

Senalty  for  sinking  any  shaft  or  running  any 
rift  or  cut,  without  guarding  it,  is  not  used, 
in  its  bmad  sense,  so  as  to  include  a  trench  for 
laying  a  sewer  pipe,  but,  being  used  in  conjunc- 
tion with  "shaft"  and  "drift,  means  a  surface 
opening  in  the  ground  intersecting  a  vein. 

[Ed.  Note. — For  other  cafies,  see  Mines  and 
Minerals,  Cent.  Dig.  {S  218-220;  Dec.  Dig.  i 
92.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Cut] 

4.  Mines  and  Minerals  ({  92*)— Ordinances 
—"Other  Excavation." 

"Other  excavation,"  in  an  ordinance  of 
Butte,  declaring  it  unlawful  to  allow  anv  shaft, 
drift,  prospect  bole,  "or  other  excavation  to  re- 
main open  and  unguarded,  under  the  rule  of 
"ejusdem  generis"  or  "noscitur  a  sociis,"  means 
an  excavation  made  in  the  course  of  prospecting 
or  active  mining,  and  does  not  include  a  trench 
for  a  city  sewer. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  »  218-220;    Dec.  Dig.  § 

5.  Evidence  ({  60*)— Pbesumption— Lawful 
Occupancy. 

In  the  absence  of  evidence  to  the  contrary, 
one's  occupancv  of  a  house  must  be  treated  as 
rightful;  no  inference  of  wrongful  occupancy  be- 
ing permissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  81 ;   Dec.  Dig.  i  60.*] 

6.  Neolioencb  (I  33*)— Injury  to  Trespas- 
ser—Duty OF  Owner. 

At  common  law  landowners  are  required,  as 
resiiects  a  trespasser,  merely  to  refrain  from  any 
intentional  or  wanton  acts  occasioning  injury  to 
him. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  U  45-47;    Dec.  Dig.  g  33.*] 

7.  Neglioence  (S  54*)— Injury  to  Trespas- 
ser— Landowners. 

As  respects  liability  for  injury  to  a  trespas- 
ser, persons  in  possession  at  the  place  of  injury, 
and  there  having  an  easement,  are  to  be  treated 
as  the  landowners. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Viz.  SI  66,  67;   Dec.  Dig.  |  54.*] 


8.  Neolioenck  (I  33*)— Injobt  to  Trespas- 
ses—Wantonness  OF  Landowner. 

Wantonness  of  landowners  causing  injury 
to  a  trespasser,  rendering  them  liable,  may  be 
shown  by  acts  of  omission,  where  the  facts  dis- 
close a  reckless  disregard  of  the  lives  or  safety 
of  others. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  Si  45-47;   Dec  Dig.  {  83.*  J 

9.  Neolioencb  (|  83*)— Injury  to  Tbebpas- 
BER— Wantonness  of  Landowner. 

As  to  whether  there  is  wantonness,  making 
a  landowner  liable  for  injury  to  a  trespasser, 
every  case  depends  on  its  own  peculiar  facts  and 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §{  45-47;  Dec.  Dig.  {  33.*] 

10.  Appeal  and  Error    (|  927*)— Rkview— 
Judgment  on  Nonsuit. 

On  appeal  from  a  judgment  on  a  nonsuit, 
the  evidence  will  be  conddered  in  the  view  most 
favorable  to  plaintifT,  and  every  fact,  which  the 
evidence  tends  to  prove,  treated  as  proved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  85  2912,  2917,  3748,  3758. 
4024;   Dee.  Dig.  |  927.*] 

11.  Nkoliobnce  (I  134*)— Wantonness— Pri- 
ma Facie  Showing. 

A  prima  facie  showing  of  reckless  disre- 
gard of  the  lives  and  safety  of  others,  render- 
ing landowner  liable  for  injury  to  a  trespas- 
ser, is  made  ont  by  evidence  of  the  excavating 
and  leaving  unguarded  of  a  dangerous  trench  in- 
to or  across  a  well-defined  path,  over  uninclosed 
lands  across  which  the  putuic,  along  such  path, 
has  for  years  been  accustomed  to  pass. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  g{  267-270,  2T2,  273 ;  Dec.  Dig.  | 
134.*] 

Appeal  from  District  Court,  Silver  Bow 
County;    John  B.  McCleman,  Judge. 

Action  by  Katie  McLaughlin  against  R.  M. 
Bardsen  and  others,  partners  as  R.  M.  Bard- 
sen  &  Co.  Judgment  for  defendants,  and 
plaintiff  appeala  Reversed  and  remanded 
for  a  new  trial. 

J.  M.  Hlnkle,  of  Butte,  for  appellant  3. 
L.  Wines  and  T.  J.  Harrington,  both  of  Butte, 
for  respondents. 

HOLLOW  AY,  J.  In  September,  1912,  the 
city  of  Butte  let  a  contract  to  Bardsen,  Ham- 
mer, and  Larson  to  install  a  public  sewer  for 
the  city,  and  in  execution  of  the  agreement 
the  contractors  caused  to  be  excavated  a 
trencb  In  which  to  lay  the  sewer  pipe.  The 
line  of  sewer  was  parallel  with  and  about 
100  feet  from  Anaconda  Road,  a  public  street 
of  the  city.  One  portion  of  the  sewer  trencb 
within  the  city  limits  was  in  front  of,  and 
but  a  few  feet  from,  the  house  occupied  by 
Dan  Martin,  designated  No.  27  Anaconda 
Road.  During  the  progress  of  the  work  the 
contractors  were  delayed  for  15  days  or  more, 
and  during  that  interval  the  trench  in  front 
of  the  Martin  home  was  left  open.  As  soon 
as  the  pipe  could  be  laid  after  work  was  re- 
sumed, the  trench  was  filled.  There  was  a 
path  or  roadway  leading  from  Anaconda 
Road  to  the  north  to  the  Martin  home  and  to 
other  bouses  in  the  immediate  neighborhood, 
and  the  section  of  the  trench  in  front  of  the 
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Martin  bouse,  abont  8  feet  wide,  12  feet 
lone,  and  12  at  18  feet  deep,  extended  across, 
or  at  least  2  or  3  feet  Into,  this  path  or  road- 
way and  was  left  oi>en  and  unguarded,  and 
without  lights-  or  other  signals  to  Indicate 
danger.  During  the  time  the  work  was  in- 
terrupted, and  on  the  evening  of  October  18, 
1912,  when  it  was  so  dark  that  the  excava- 
tion could  not  be  seen,  and  when  its  exist- 
ence was  unknown  to  her,  Katie  McLaughlin, 
while  traveling  along  this  path  or  roadway 
north  from  Anaconda  Road,  to  visit  at  the 
Martin  home,  fell  Into  the  trench  in  front 
of  the  Martin  house  and  was  severely  injur- 
ed. She  brought  this  action  against  the  con- 
tractors to  recover  damages,  but  the  trial 
court  nonsuited  her,  and  these  appeals  are 
prosecuted  to  have  determined  whether  upon 
the  agreed  facts,  and  the  evidence  offered  by 
the  plaintiff  supplementary  thereof,  there  is 
shown  any  liability  on  the  part  of  the  con- 
tractors. 

Concerning  the  path  or  roadway,  the  wit- 
ness Martin  testified:  . 

"There  was  a  well-beaten  road  or  traveled 
way  leading  from  Anaconda  Road  np  to  my 
house  and  on  up  beyond  my  bouse  that  people 
traveled  on  going  back  and  forth  from  Anaconda 
Road  up  to  and  past  my  house.  There  were 
many  people  traveled  that  way.  It  was  the 
only  way  to  go  from  Anaconda  Koad  up  in  that 
neighborhood.  There  were  a  good  many  bouses 
up  in  that  neighborhood.  The  defendants  dug 
this  ditch  easterly  and  westerly  in  front  of 
my  house.  My  bouse  faces  south  toward  Ana- 
conda Road." 

Frank  Reynolds  testified: 

"I  have  known  that  traveled  way  leading  up 
from  Anaconda  Road  for  about  17  years.  I 
traveled  over  it  that  long  ago,  and  have  travel- 
ed over  it  different  times  since.  It  was  a  well- 
beaten  traveled  way.  It  ran  up  between  two 
dumps,  about  12  or  15  feet  apart,  from  Ana- 
conda Road  np  past  where  Dan  Martin's  house 
is  to  the  neighborhood  beyond,  and  was  the  only 
way  of  going  up  that  way.  There  is  a  crossing 
in  the  sidewalk  where  this  traveled  way  leaves 
Anaconda  Road.  There  were  no  sidewalks  on 
either  side  of  this  traveled  wayt  *  *  *  I 
have  traveled  over  that  traveled  way  from  Ana- 
conda Road  up  that  way  in  the  last  17  years 
about  4  times.  After  you  get  up  to  Dan  Mar- 
tin's bouse  then  the  paths  branch  off  different 
ways  to  go  to  the  different  places  and  houses  in 
that  neighborhood." 

Mrs.  Martin  and  the  plaintiff  were  inti- 
mate friends,  accustomed  to  visit  each  other 
at  their  respective  homes,  and  the  path  or 
roadway  leading  to  the  Martin  home  from 
Anaconda  Road  was  well  known  to  the  plain- 
tiff. There  is  not  any  evidence  in  the  record 
as  to  who  owned  the  land  at  the  point  where 
the  accident  occurred;  but  defendants  had 
secured  a  right  of  way  for  the  sewer,  and 
from  that  fact  it  may  be  inferred  that  the 
land  was  held  in  private  ownership.  It  was, 
however,  open  and  oninclosed.  There  is  not 
any  evidence  that  the  owner  knew  of  the  use 
of  his  property  by  the  people  of  the  vicinity 
or  the  existence  of  the  path  or  roadway, 
which,  BO  far  as  the  record  discloses,  was  not 
a  public  thoroughfare  of  any  character. 


[1-3]  Statutory  LiaUUtv.  Section  8535, 
Revised  Codes,  provides: 

"Every  person  who  sinks  any  shaft  or  runs 
any  drift  or  cut,  or  causes  the  same  to  be  done, 
within  the  limits  of  any  city  or  town  or  village 
in  this  state,  or  within  one  mile  uf  the  corpo- 
rate limits  of  any  city  or  town,  or  within  three 
hundred  feet  of  any  street,  road  or  public  high- 
way, and  who  shall  fail  to  place  a  substantial 
cover  over  or  tipht  fence  around  the  same,  is 
punishable  by  a  fine  not  exceeding  one  thousand 
dollars  ($1,000).  •  •  •  Mining,  irrigating  and 
other  ditches  may  be  dug  or  cut  to  a  depth  not 
exceeding  ten  feet  without  incurring  the  penal- 
ty if  this  section." 

This  statute  was  first  enacted  in  1871  (Cod- 
ified Stat  1871,  p.  593),  and  with  very  slight 
amendments  has  been  brought  forward  to  the 
present  time.  The  arrangement  and  classifi- 
cation of  statutes,  their  title  and  headnotes, 
are  all  proper  and  available  means  from 
which  to  determine  legislative  intent.  Hard- 
esty  V.  Largey  Lumber  Co.,  on  rehearing,  34 
Mont  160,  86  Pac.  32;  In  re  Wlsner,  36  Mont 
298,  92  Pac.  958.  Chapter  81  of  the  Laws  of 
1871,  above,  was  entitled  "Mines  and  Prospec- 
tors." The  statute  made  it  a  misdemeanor 
for  any  one  to  sink  a  shaft  or  run  a  drift  or 
cut  within  20  feet  of  a  trail,  road,  or  public 
highway,  unless  within  10  days  such  open- 
ing was  protected  by  a  substantial  covering 
or  fence.  With  slight  modifications,  the  stat- 
ute was  Incorporated  In  the  Complied  Stat- 
utes of  1887  (section  255,  fourth  division)  un- 
der the  headnote,  "Leaving  open  shaft  or 
cut  within  twenty  feet  of  highway."  Sub- 
stantially the  same  statute  was  brought  into 
the  Penal  Code  of  1895  (section  704),  with- 
out title  or  headnote.  The  Sixth  Legislative 
Assembly  passed  an  act  entitled: 

"An  adt  to  amend  section  704,  in 'title  X  of 
part  I,  of  the  Penal  Code  of  *  •  •  Montana, 
relating  to  exposed  shafts,  and  providing  a  pen- 
alty for  failure  to  inclose  and  protect  the  same." 
Laws  1899,  p.  149. 

This  amendment  extended  the  statute  so  as 
to  prohibit  such  open  shafts,  cuts,  and  drifts 
within  the  limits  of  any  city,  town,  or  vil- 
lage, and  increased  the  maximum  punish- 
ment for  its  violation.  Into  the  Revised 
Codes  of  1907  the  statute,  as  amended  in 
1899,  was  brought  forward  nnder  the  head- 
ing "Protecting  Mining  Shafts  in  City."  Sec- 
tion 8536,  above.  In  the  acts  of  1871,  1887, 
and  1895,  certain  mining  and  irrigating 
ditches  were  particularly  excepted  from  the 
<^>eratlon  of  the  respective  statutes.  In  the 
amendment  of  1899,  mining,  irrigating,  and 
other  ditches,  not  more  than  ten  feet  deep, 
were  excepted,  and  such  is  the  state  of  the 
law  to-day. 

Counsel  for  appellant  contends  that  by  ex- 
cepting mining,  irrigating,  and  other  ditch- 
es not  more  than  ten  feet  deep,  the  Legis- 
lature must  have  intended  that  a  ditch  of 
any  character  more  than  ten  feet  deep  was 
Intended  to  be  Included  within  the  prohibit- 
ed list  But  this  argument  if  given  effect 
would  operate  to  extend  a  highly  penal  stat- . 
ute  by  implication  merely,  In  violation  of  the 
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most  elementary  mle  of  statatory  constnio- 
tlon.    In  re  Wlsner,  above;    36  Cyc.  1186. 

"In  order  to  enforce  a  penalty  against  a  per- 
son, be  must  be  broaght  clearly  within  botb  tbe 
spirit  and  letter  of  tbe  statute."    36  Cyc.  1187. 

In  every  one  of  tbe  acts  above  mentioned, 
the  only  things  prohibited  are  sinking  a 
shaft  or  running  a  drift  or  cut  When  the 
statute  was  first  enacted,  each  of  these  terms 
had,  and  ever  since  has  bad,  a  well-defined 
and  generally  understood  meaning.  E^ach  re- 
ferred to  an  operation  In  mining,  and  to 
nothing  else;  at  all  times  each  has  been  a 
strictly  mining  term.  In  Its  broad  signifi- 
cance, the  word  "cut"  may  have  a  meaning 
other  than  that  employed  In  mining;  but 
when  used  In  conjunction  with  "shaft"  and 
"drift"  It  means  a  surface  opening  In  the 
ground  Intersecting  a  vein.  "Copulatlo  ver- 
borum  Indicat  acceptatlonem  in  eodem  sensu." 
Our  conclusion,  from  the  history  Of  section 
8535  and  the  prohibitive  language  employed. 
Is  that  It  was  never  intended  to  apply  to  a 
ditch  or  trench  temporarily  opened  for  the 
purpose  of  laying  sewer  pipe. 

[4]  lAabilitv  under  City  Ordinance.  At  the 
time  this  accident  occurred  there  was  in 
force  an  ordinance  of  tbe  city  of  Butte  (No. 
218)  which  declared  it  to  be  unlawful  "for 
any  person  or  persons,  company  or  corpora- 
tion to  permit  or  allow  any  shaft,  drift,  pros- 
pect bole  or  other  excavation  owned  or  con- 
trolled by  them  or  it  to  remain  open  and  un- 
guarded by  a  proper  covering  of  two-Inch 
planks  or  a  suitable  fence  at  least  four  feet 
high  and  substantially  constructed  within  the 
limit  of  the  city  of  Butte,  unless  tbe  same  is 
properly  guarded  or  patroled  by  one  or  more 
persons  "during  the  entire  day  and  night." 
A  fine  of  $100  might  be  Imposed  for  a  viola- 
tion of  this  ordinance.  . 

It  is  very  clear  that  the  sewer  trench  in 
question  cannot  t>e  classified  as  a  "shaft," 
"drift,"  or  "prospect  hole."  Each  of  those 
terms  has  a  well-defined  and  generally  nn- 
derstood  meaning  In  this  state,  and  par- 
ticularly in  Butte,  where  mining  is  the  prin- 
cipal industry.  But  it  is  Insisted  that  the 
terms  "or  other  excavation"  are  sufficiently 
broad  to  include  the  trench  in  question.  If 
tbe  prohibition  of  the  ordinance  was  direct- 
ed against  any  excavation  being  left  un- 
guarded, appellant's  contention  would  pre- 
vail. But  since  tbe  words  "or  other  excava- 
tion" follow  Immediately  after  tbe  specific 
enumeration  "shafts,"  "drifts,"  "prospect 
holes,"  tbe  rule  of  statutory  construction  ex- 
emplified by  the  expression  "ejusdem  gen- 
eris," or  "noscitur  a  soclls,"  requires  the 
word  "excavation"  to  be  employed  to  mean 
some  other  opening  in  the  ground  of  the  same 
class  of  shafts,  drifts,  and  prospect  holes. 
As  applied  to  the  ordinance  in  question,  the 
rule  requires  the  conclusion  that  it  was  the 
intention  of  the  dty  council  of  Butte  to  use 
the  terms  "other  excavation"  as  meaning, 
and  to  refer  to,  some  other  excavation  made 
In  the  course  of  prospecting  or  active  min- 


ing. City  of  Eallspdl  r.  School  District,  45 
Mont  221.  122  Pac.  742,  Ann.  Cas.  1913D, 
1101;  Helena  h.  ft  By.  Co.  v.  City  of  Helena, 
47  Mont  18,  130  "Pac.  446.  The  record  fall* 
to  disclose  liability  on  the  part  of  these  re- 
spondents arising  from  any  supposed  viola- 
tion of  Ordinance  218. 

[C]  Comtnoty-Loio  JAdbUitv.  Because  of 
the  extreme  meagemess  of  this  record  and 
the  absence  therefrom  of  material  facts  which 
It  Is  apparent  could  have  been  proved,  we 
are  required  to  treat  this  appellant  In  the 
first  instance,  as  a  technical  tresiiasser  at 
the  time  of  the  accident  and  determine  her 
rights,  if  any  she  has,  accordingly.  In  tbe 
absence  of  any  evidence  as  to  the  ownership 
of  the  Dan  Martin  house,  and  the  other  hous- 
es in  that  neighborhood  accommodated  by  the 
path  or  roadway  leading  north  from  Ana- 
conda Boad,  no  Inference  of  wrongful  occu- 
pancy can  be  drawn.  Martin's  occupancy 
must  be  treated  as  rightful  for  the  purpose 
of  this  case,  if  that  is  a  material  fact 
Bourke  v.  Butte  EL  By.  Co.,  33  Mont  267. 
83*Paa  470. 

[t-1 1  ]  The  rule  at  common  law  imposed  up- 
on the  landowner  the  duty  only  to  refrain 
from  any  Intentional  or  wanton  acts  occasion- 
ing Injury  to  a  trespasser  upon  his  property. 
Egan  V.  Mont  C.  By.  Co.,  24  Mont  569,  63 
Pac.  831 T  Conway  v.  Monldah  Trust  47  Mont 
269, 132  Pac.  26.  The  exceptions  to  that  rule 
are  not  material  here.  Since  these  defend- 
ants were  in  possession  of  tbe  land  at  tbe 
place  of  Injury  and  bad  an  easement  in  tbe 
property,  they  are  to  be  treated  as  the  own- 
ers for  the  purposes  of  these  appeals.  That 
wantonness  may  be  shown' by  acts  of  omis- 
sion as  well  as  by  acts  of  commission,  where 
the  facts  disclose  a  reckless  disregard  of  the 
Uves  or  safety  of  others.  Is  a  rule  of  law  now 
generally  recognized  and  was  referred  to  ap- 
provingly by  this  court  In  DriscoU  v.  Clark, 
32  Mont  172,  80  Pac.  1,  373.  There  cannot  be 
any  rigid  Standard  by  which  to  determine 
whether  wantonness  In  a  given  Instance  has 
been  shown.  Every  case  must  depend  upon 
its  own  peculiar  facts  and  circumstances. 
It  is  the  rule,  repeated  so  often  that  it  may 
fairly  be  said  to  have  become  axiomatic  in 
the  law  of  this  state,  that  on  appeal  from 
a  Judgment  rendered  on  a  nonsuit,  this  court 
will  consider  the  evidence  In  the  view  most 
favorable  to  the  plaintiff  and  treat  every  fact 
as  proved  which  the  evidence  tends  to  prove. 
Tested  by  that  rale,  the  evidence  discloses 
that  the  path  or  roadway,  where  the  accident 
happened,  was  so  plainly  marked  on  the 
ground  and  had  t>een  subjected  to  such  gen- 
eral and  notorious  use,  and  for  such  length 
of  time,  that  the  defendants  knew  of  its  ex- 
istence and  use,  or,  what  amounts  to  the 
same  thing,  will  be  held  chargeable  with  that 
knowledge.  The  facts,  then,  disclose  unln- 
closed  lands  over  which  tbe  public  (that  Is,  tbe 
people  of  a  considerable  community  or  nel^- 
borhood)  Iiad  been  accustomed  to  pass  for 
several  years,  until  a  well-defined  path  or 
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roadway  had  become  plainly  marked  upon 
the  ground,  and  the  owners  of  that  ground 
excavating  a  dangerous  trench  into  or  across 
such  path  or  roadway,  and  leaving  the  same 
uncovered,  unguarded,  and  unprotected  for 
two  or  three  weeks,  without  warning  or  no- 
tice of  any  kind  or  character,  and  with  ttie 
knowledge  that  people  accustomed  to  use 
the  path  or  roadway  might  reasonably  be 
expected  to  use  it  under  such  circumstances 
that  injury  to  them  would  result.  If  this 
does  not  make  out  a  prima  facie  case  of  reck- 
less disregard  of  the  lives  and  safety  of  oth- 
ers, then  it  would  Y»  difficult  to  imagine  a. 
state  of  circumstances  which  would  do  so. 
The  authorities  bearing  upon  this  subject, 
and  cases  presenting  similar  facts  and  de- 
claring liability  under  them,  are  29  Cyc.  470 ; 
Wharton  on  Negligence,  {  849;  Morrow  t. 
Sweeney,  10  Ind.  App.  626,  38  N.  B.  187; 
Graves  v.  Thomas,  95  Ind.  361,  48  Am.  Rep. 
727;  Penso  v.  McCormlck,  125  Ind.  116,  26 
N.  B.  156,  9  L.  K.  A.  313,  21  Am.  St.  Rep.  211 ; 
Connally  v.  Woods,  30  Gkl.  186,  134  Pac.  869. 

From  the  admitted  facts,  the  evidence  of 
plaintiff,  and  the  fair  inferences  to  be  drawn 
therefrom,  we  conclude  tliat  a  prima  facie 
case,  based  upon  the  defendants'  common- 
law  liability,  was  made  out,  and  that  the 
trial  court  erred  in  sustaining  the  motion 
tor  nonsuit. 

In  what  has  preceded  we  have  treated  the 
plaintiff  as  a  technical  trespasser.  It  is  an 
open  question  whether  she  was  not  shown  to 
be  a  licensee  (Carskaddon  v.  Mills,  5  Ind. 
App.  22,  31  N.  E.  559),  or  present  at  the 
place  of  danger  by  the  implied  invitation  of 
the  defendants  (De  Tarr  v.  Brewing  Co.,  62 
Kan.  188,  61  Paa  689). 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  triaL 

Reversed  and  remanded. 

BBANTLY,  O.  J.,  and  SANNEB,  J.,  concur. 


(50  Moat.  142) 

In  re  WILLIAMS'  WILL. 

WILLIAMS  V.  DAVIS  et  »L 

(No.  3435.) 

[Supreme  Court  of  Montana.     Jan.  18,  1915.) 

L.  New  Tbial  (J  157*)— Heabino  of  Motion 

— AUTHOBITT  OF  JUDGS. 

Where  a  motion  for  new  trial  for  insuflS- 
;ienc>-  of  the  evidence  is  addressed  to  a  judge 
yho  did  not  preside,  he  may  reject  testimony 
which,  from  the  record,  appears  unworthy  of 
relief,  though  be  can  only  determine  the  pre- 
)ondernnce  of  the  evidence  from  the  dead  rec- 
>rd,  and  the  presumptions  ordinarily  invoked 
x)  sustain  the  action  of  the  trial  judge  do  not 
)revail. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
:ent.  Dig.  {f  314,  817,  318;    Dec.  Dig.  |  157.»] 

I.  New  Tbial  (§  ie3*)— MoTiONe-ORDEK. 

An  -order  denying  new  trial,  made  by  a 
udge  who  did  not  preside  at  the  trial,  is  spe- 
cial in  so  far  as  it  contained  a  recital  that  tes- 


timony offered  by  the  prevailing  party  was  re- 
jected. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  330-332;   Dec.  Dig.  §  163.»]  • 

3.  Wills  (S  293*)— Gibts  to  Witnesses. 

Rev.  Codes,  §  4732,  declaring  that  gifts  to 
subscribing  witnesses  are  void,  has  no  applica- 
tion to  witnesses  to  the  due  execution  of  a  will 
who  did  not  subscribe  thereto. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  666-672,  675-678;  Dec.  Dig.  §  293.*] 

4.  Wills  (|  293*)— Witnesses— Disqualifi- 
OATioN  —  "Devise"  —  "Lbuacy"  —  "Bene- 
ficial OlFT." 

Under  Rev.  Codes,  S  4^S2,  declaring  that 
all  beneficiaries,  devises,  legacies,  and  gifts  made 
to  any  subscribing  witness  are  void,  the  fact 
that  a  witness  to  the  due  execution  of  a  will 
was  named  as  an  executor,  and  as  such  would 
receive  compensation,  does  not  disqualify  him, 
for  the  compensation  to  be  received  is  not  a 
"legacy,"  "devise,"  or  "beneficial  gift." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  II  666-672,  675-^78;   Dec  Dig.  {  293.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Devise;   Legacy.] 

5.  Wills  (S  293*)- Pboceedinos  to  Pbobate— 
Witnicsses. 

Rev.  Codes,  {  7400,  declares  that,  when  a 
will  is  contested,  all  the  subscribing  witnesses 
present  in  the  county  must  be  produced  and 
examined.  One  of  the  subscribing  witnesses  was 
present  in  the  county,  while  the  deposition  of 
another,  who  was  absent,  was  taken  by  the 
contestants.  Held  that,  as  the  statute  merely 
requires  the  testimony  of  the  subscribing  wit- 
nesses in  the  first  instance,  and  one  of  them  was 
absent,  his  deposition  being  used,  one  not  a  sub- 
scribing witness  could  testify  to  the  due  execu- 
tion of  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SI  666-672,  675-678;  Dec  Dig.  {  293.*1 

6.  Wills  (§  119*)— Execution— Publication. 

Under  Rev.  Codes,  g  4726,  providing  that 
the  testator  must,  at  the  time  of  subsciibiug  or 
acknowledging  th6  same,  declare  to  the  attest- 
ing witnesses  that  the  instrument  is  bis  will, 
there  is  insufficient  execution  of  a  will  where 
the  testatrix  did  not  inform  the  subscribing 
witnesses  that  the  instrumeiit  which  they  signed 
was  her  will,  and  the  paper  was  folded  in  such 
a  manner  that  they  did  not  see  what  the  nature 
of  the  instrument  was. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  805-313;  Dec  Dig.  S  119.*] 

7.  Wills  (S  303*)— Pkoop— f  bobate. 

Where  the  testati-ix  did  not  acknowledge  or 
declare  to  the  other  subscribing  witness  that 
the  instrument  was  her  will,  the  impeachment 
of  one  of  the  subscribing  witnesses,  who  denied 
acknowledgment,  does  not  warrant  probate  of 
the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  11  711-728;   Dec  Dig.  I  303.*] 

8.  Wills   (S  119*)  —  Publication  —  Suffi- 

CIENCT. 

Where  an  instmment  was  folded  so  that 
the  subscribing  witnesses  could  not  read  it  or 
see  the  attestation  clause,  the  recitals  in  the  at- 
testation clause  do  not  show  a  valid  execution 
of  the  instrument  as  a  will,  as  against  the  tes- 
timony of  the  subscribing  witnesses  that  there 
was  no  publication. 

[Ed.  Note.— For  other  cases,  see  Wilta,  Cent 
Dig.  IS  305-813;    Dec  Dig.  |  119.*] 

0.  Appeal  and  Ebrob  (§  837*)— Review- 
Motions  FOR  New  Trial. 

Where  the  court  denying  a  motion  for  new 
trial  disregarded   some  of  the  evidence  of  the 
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prevailing  party,  soch  eyidence  cannot  on  appeal 
be  conaidened  on  the  propriety  of  the  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dif?.  «  3262-3272,  3274-3277, 
3289 ;   Dec.  Dig.  §  837. •] 

10.  Wills    (J    119*)  —  PtrBUCAnoK  —  Suffi- 
ciency. 

That  one  of  the  subscribing  witnesses  knew 
the  nature  of  the  Instrument  does  not  show  that 
there  was  a  publication  as  to  the  other,  neces- 
sary for  the  valid  executlbn  of  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  }{  305-313  ;   Dec.  Dig.  g  119.»] 

11.  Evidence  ({  123*)— Pbobate— Rkb  Gkbtx. 

In  a  proceeding  for  the  probate  of  a  will, 
evidence  of  statements  by  one  of  the  subscribing 
witnesses,  who  testi^ed  that  there  was  no  pub- 
lication, made  directly  after  the  execution,  that 
testator  had  told  bim  it  was  a  will,  not  being 
part  of  the  res  gesta,  was  not  admissible  on 
proponent's  case  in  chief. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  351-368;   Dec.  Dig.  {  123.*J 

12.  Witnesses  (J  388*)— CbNTBADicxiox. 

A  witness  cannot  be  impeached  by  his  con- 
tradictory statements,  when  no  foundation  has 
been  laid. 

[EM.  Note.— For  other  cases,  see  Witnessea, 
Cent.  Dig.  »  1233-1242,  1246;  Dec,  Dig.  1 
888.*] 

13.  Tbial  {%  66*)— Reopenino  Cas»— Aothob- 
ITT  OF  Trial  Coobt. 

The  trial  court  may,  in  its  discretion,  re- 
fuse to  reopen  the  case  and  receive  testimony  Im- 
peachin;;  a  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  156 ;   Dec.  Dig.  §  66.*] 

14.  Wills  (§  288*)  —  Pbobate  —  Bubmw  of 
Pboof. 

As  the  contestant  is  bound,  under  Rev. 
Codes,  §  7397,  to  file  grounds  for  contest  and 
the  proponent  joins  issue  thereon,  the  contestant 
has  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  651,  652,  662,  664 ;    Dec.  Dig.  g  288.*] 

15.  Witnesses  (§  374*)— Impeacitment— Bias. 

In  a  will  contest  case,  the  contestant's  wit- 
ness, who  testified  by  deposition,  may  be  im- 
peached by  a  letter  tending  to  show  bias  in  favor 
of  contestant. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S|  1201,  1202;    Dec.  Dig.  |  374.*] 

Appeal  from  District  Court,  Silver  Bow 
County;    3.  B.  Poludexter,  Judge. 

Proceeding  by  Andrew  J.  Davis  and  anoth- 
er for  the  probate  of  the  will  of  Rachel  E. 
WllUams,  deceased,  contested  by  Dorothy 
Alice  Williams,  by  her  guardian,  Sibyl  Scott 
From  a  Judgment  admitting  the  Instrument 
to  probate,  and  from  an  order  denying  new 
trial,  contestant  appeals.  Reversed  and  re- 
manded. 

J.  B.  Healy,  of  Butte,  for  appellant 
George  F.  Shelton,  E.  N.  Harwood,  and  Fred 
J.  Furman,  all  of  Butte,  for  respondents. 

SANNER,  J.  Rachel  B.  WUIiams  died  on 
March  3,  1907,  leaving  an  estate  worth  ap- 
proximately $100,000  and  only  one  near  rela- 
tive, a  granddaughter,  then  aged  seven  years, 
the  appellant  in  this  court  An  instrument 
in  writing,  purporting  to  be  the  last  will 
and  testament  of  Mrs.  Williams,  was  offered 


by  respondents  for  probate,  by  the  terms  oC 
which  the  sum  of  $500  is  given  to  the  appel- 
lant $1,000  to  Mary  SuUivan,  a  domestic,  and 
all  the  balance  of  the  estate  to  Andrew  J. 
Davis,  of  Butte.  Mr.  Davis  and  Mr.  Lyman 
M.  Harley  are  named  as  executors.  TUs  In- 
strument Is  not  holographic,  but  with  the 
exception  of  the  signatures  and  the  places  of 
residence  of  the  attesting  witnesses,  it  is  en- 
tirely written  in  the  handwriting  of  a  dis- 
tinguished attorney  of  Butte,  who  was  not 
present  at  its  execution.  It  occupies  the 
whole  of  one  and  part  of  a  second  page.  On 
the  first  page  is  the  body  of  the  Instrument 
the  signature  of  Mrs.  WHUlams,  and  the  fol- 
lowing part  of  the  attesting  clause:  "The 
foregoing  writing  was  signed,  published  and 
declared  by  Rachel  B.  Williams."  On  the 
second  page  is  the  remainder  of  the  attesting 
clause  in  due  form,  the  signature  of  Franlc 
C.  Norbeck,  with  his  place  of  residence,  and 
the  signature  of  Warren  A.  Estabrook,  with 
hU  plafce  of  residence. 

The  right  to  have  this  instrument  received 
and  regarded  as  the  last  will  and  testament 
of  Mrs.  Williams  is  contested  by  the  appel- 
lant on  several  grounds,  the  chief  of  which  is 
that  Mrs.  Williams  did  not  declare  to  tbe 
attesting  witnesses  that  it  was  her  will,  and 
that  they  were  not  requested  by  her  to  attest 
it  as  such.  Trial  was  to  the  court  Hon.  J. 
B.  Polndexter  judge  presiding  without  a 
Jury.  Mr.  Norbeck  was  not  personally  pres- 
ent or  within  the  county,  but  his  deposition, 
taken  at  the  instance  of  appellant  was  on 
file.  So  fttr  as  the  question  now  involved  Is 
concerned,  the  respondents  rested  upon  the 
attesting  clause,  the  testimony  of  Mr.  Esta- 
brook, which  was  received  without  challenge, 
and  the  testimony  of  Mr.  Harley,  which  was 
admitted  over  the  vigorous  contention  of  ap- 
pellant that  It  was  Inadmissible  because  of 
his  interest  In  the  outcome  and  because  botli 
attesting  witnesses  were  before  the  court 
The  deposition  of  Mr.  Norbeck  was  then  read 
into  the  record  as  part  of  appellant's  con- 
test and  it  was  agreed,  to  save  repetition, 
that  all  the  testimony  given  should  be  con- 
sidered la  the  record  for  all  purposes.  Find- 
ings of  fact  and  conclusions  of  law  were  filed 
in  favor  of  the  will,  and  a  decree  was  entered 
admitting  the  same  to  probate.  Notice  of  in- 
tention to  move  for  a  new  trial  was  served 
and  filed ;  and.  Judge  Polndexter  having  been 
disqualified,  this  motion  was  heard  by  Hon. 
R.  Lee  McCuIloch  as  Judge  presiding.  The 
motion  was  denied ;  the  order  expressly  stat- 
ing, however,  that  "the  testimony  of  Lyman 
M.  Harley  has  been  disregarded."  From  this 
order,  as  well  as  from  the  Judgment  the  con- 
testant has  appealed. 

[1,2]  It  is  advisable  at  the  outset  to  deter- 
mine the  nature  and  effect  of  the  order  ap- 
pealed from.  In  this  connection  counsel  for 
respondents  say: 

"It  will  be  presumed,  we  believe,  that  Judge 
McGuUoch  did  not  assume  that  it  was  his  prov- 
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ince  to  reject  evidence  properly  introduced  and 
received  at  the  trial  before  Jud^e  Poindexter. 
If  it  was  Judge  McCuIIoch'a  opinion  ttiat  the 
findings  made  b;  Judge  Poindexter,  who  tried 
the  contest,  were  fully  sustained  by  the  evi- 
dence, without  considering  the  testimony  of  Mr. 
Harley,  his  expression  of  such  opinion  was  en- 
tirely proper  and  is  fally  sustained  by  the  rec- 
ord. But  the  insertion  of  such  opinion  in  the 
order  overmling  the  motion  for  a  new  trial  was 
not  proper." 

The  Inference  sought  to  be  drawn  Is  that 
the  order  is  in  effect  a  general  one,  to  be 
considered  by  this  court  as  having  been  made 
upon  all  the  evidence.  Including  the  testimony 
of  Mr.  Harley,  If  that  testimony  be  necessary 
to  an  affirmance.  To  this  we  cannot  assent. 
The  order  denying  a  new  trial  expressly  dis- 
regards the  testimony  of  Mr.  Harley  and  ex- 
dudes  it  from  consideration.  The  order  is, 
in  effect,  a  special  one,  and  must  be  review- 
ed by  this  court  as  such,  unless  the  rejection 
of  Harley*^  testimony  was  Itself  improper. 
The  assumption  that,  because  Judge  McCul- 
locb  did  not  preside  at  the  trial,  he  was  pow- 
erless to  reject  the  testimony  of  Mr.  Harley 
Is  wholly  unwarranted.  It  is  quite  true  that, 
when  a  motion  for  new  trial  for  Insufflciency 
of  the  evidence  is  decided  by  a  Judge  who 
did  not  preside  at  the  trial,  "he  ought  not  to 
go  further  than  to  determine  upon  the  dead 
record  whether  there  is  a  decided  preponder- 
ance of  evidence  against  the  verdict  or  deci- 
sion," and  the  presumptions  commonly  Invok- 
ed to  sustain  the  trial  Judge  In  like  drcnm- 
stances  do  not  apply  (Gibson  t.  Morris  State 
Bank,  49  Mont  60, 140  Pac.  76) ;  but  this  does 
not  mean  that  the  reviewing  Judge  is  deprived 
of  all  Judicial  faculty  In  considering  the 
record  before  him;  he  must  still  "determine 
upon  the  dead  record"  where  the  preponder- 
ance of  evidence  rests;  he  must  still  esti- 
mate, as  best  he  can,  the  weight  and  sufD- 
dency  of  the  evidence  as  a  whole  and  the 
value  of  Its  component  parts,  for  his  legal 
powers  and  duties  in  determlnitng  the  motion 
are  the  same  as  those. of  the  trial  Judge. 
That  the  trial  Judge,  in  passing  upon  a  mo- 
tion for  new  trial,  can,  in  the  exercise  of  a 
sound  discretion,  disregard  any  testimony 
which  be  deems  unworthy  is  not  open  to 
doubt  and  we  can  see  no  reason  why  a  re- 
viewing Judge  should  not  similarly  determine 
whether  any  given  evidence  was  improperly 
received  or  was  so  unsatisfactory  in  charac- 
ter that  its  want  of  value  Is  patent  on  the 
printed  page. 

[S-C]  We  do  not  hold,  however,  that  Bar- 
ley's testimony  was  Improperly  received,  and 
do  not  assume  that  Judge  McCulloch  so  held. 
The  contentions  of  appellant  are  that  Harley 
was  disqualified  for  Interest  under  section 
4732,  Revised  Codes;  and  that  his  testimony 
was  inadmissible,  at  least  when  received,  un- 
der section  7400,  Revised  Codes.  Ndther  po- 
sition Is  sound.  Section  4732  has  no  appli- 
cation, for  the  reason  that  Harley  was  not  a 
subscribing  witness,  was  not  put  forward  as 
one,  and  was  not  treated  as  such.    While  the 


fees  to  accrue  to  the  executor  might  well  be 
called  an  interest  to  l>e  considered  in  weigh- 
ing his  testimony,  tbey  are.  In  the  eye  of  the 
law,  but  compensation  for  services,  and  can 
In  no  sense  be  denominated  a  "legacy,"  or  a 
"devise,"  or  a  "beneficial  gift"  within  the 
meaning  of  section  4732.  Section  7400  la 
sought  to  be  applied  on  the  theory  that  both 
attesting  witnesses  were  "present  in  the  coun- 
ty," for  which  reason.  It  is  asserted,  other 
testimony 'to  prove  due  execution  could  not 
be  received  at  all,  and  certainly  not  until 
after  they  had  been  called  and  examined. 
Where  the  attesting  witnesses  are  present  in 
the  county,  they  must  be  called  and  examin- 
ed, and  this  means,  of  course,  that  under 
such  circumstances  other  testimony  to  prove 
the  will  cannot  be  received  to  the  exclusion 
of  theirs;  but  their  testimony,  when  given, 
is  not  necessarily  conclusive  upon  either  par- 
ty. Farlelgh  v.  Kelley,  28  Mont  421,  72  Paa 
756,  63  L.  R.  A.  319.  It  was  therefore  the 
right  of  respondents  to  have  the  testimony  ot 
Harley  at  some  stage  of  the  proceeding  and 
to  have  It  on  their  preliminary  proof.  If 
they  deemed  It  necessary  to  the  establish- 
ment of  a  prima  fade  case.  Norbeck,  how- 
ever, was  not  present  and  his  deposition  did 
not  make  him  so;  ,he  could  not  be  "called 
and  examined."  The  fact  that  the  deposi- 
tion could  be  used  for  probative  purposes 
only,  upon  the  condition  that  he  was  absent 
ought  to  settle  the  question  of  his  presence; 
and,  since  he  was  not  present  ^^s  'deposition, 
taken  at  the  Instance  of  the  appellant  fur- 
nished no  legal  obstade  to  respondents'  right 
to  Supplement  the  testimony  of  Estabrook  by 
that  of  Harley. 

We  are  required  to  conclude,  then,  that 
Barley's  testimony  was  disregarded  by  Judge 
McCulloch  because  he  placed  no  credence  in 
it ;  and  the  question  Is,  not  whether  this  es- 
timate Is  correct  but  whether,  upon  the  cold 
record.  It  must  be  branded  as  a  dear  abuse 
of  discretion.  We  do  not  think  so.  Without 
entering  at  large  upon  a  discussion  of  this 
testimony,  we  express  the  view  that  many 
reasons  of  record  combine  to  at  least  author- 
ize, if  they  did  not  compel,  the  action  of  the 
reviewing  Judge.  This  bdng  so,  his  order 
must  be  taken  as  it  stands — an  adjudication 
of  the  question  of  execution  upon  the  evi- 
dence of  the  attesting  witnesses  alone. 

[S]  The  substance  of  Mr.  Estabrook's  testi- 
mony is  as  follows:  On  January  21,  1907.  he 
was  asked  by  Mr.  Harley  to  go  that  evening 
to  the  room  of  Mrs.  Williams  and  witness  a 
paper  which  he  was  given  to  understand  was 
a  will.  Be  went  to  the  room  at  the  time  ap- 
pointed, entering  with  Mr.  Nortteck  and  Mr. 
Harley.  There  Mrs.  Williams  was  found  sit- 
ting at  a  small  table,  upon  which  were  pens 
and  Ink.  She  had  In  her  hands  the  in- 
strument In  question.  He  and  Mr.  Norbeck 
took  seats  at  the  table.  Mrs.  Williams  open- 
ed the  paper,  wrote  upon  the  first  page  of  it, 
folded  the  first  page  back,  and  passed  the 
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paper  thus  folded  to  Mr.  Norbeck.  She  ajso 
proffered  Mr.  Norbeck  the  pen  with  which 
she  had  signed,  but  he  declined  It,  preferring 
a  fountain  pen  which  he  carried.  Mr.  Nor- 
beck  then  placed  upon  the  second  page  of 
the  paper  his  name  and  place  of  residence 
and  passed  the  paper  to  Mr.  Estabrook.  Mr. 
Estabrook  aaked  Mr.  Norbeck  if  he  should 
sign  In  full,  and  Mr.  Norbeck  answered, 
"Tea,"  whereupon  Mr.  Estabrook  put  his 
name  and  place  of  residence  upon  the  second 
page.  At  the  time  of  doing  so  he  saw,  and 
may  have  glanced  at  but  did  not  read,  the 
declaration  under  which  he  wrota  He  knew 
from  Mr.  Harley's  previous  intimation  that 
he  was  signing  as  a  witness  to  a  will,  but 
there  was  nothing  said  by  Mrs.  Williams. 
So  far  as  he  heard — and  his  hearing  was 
good— neither  "will"  nor  "testament"  was 
mentioned  at  any  time  by  her  or  by  any  one 
else  in  her  presence,  nor  did  she  In  any  way 
request  the  witness  to  sign,  other  than  by 
her  passing  the  paper  and  pen.  He  thought, 
but  would  not  swear,  that  there  was  some 
talk  while  he  was  signing.  If  there  was.  Its 
purport  did  not  reach  htm  at  the  time.  Dni^ 
Ing  this  time  Mr.  Harley  was  present,  but 
immediately  afterwards  retired  for  a  very 
few  minutes  at  Mrs.  Williams'  request  to 
procure  some  wine. 

Mr.  Norbeck  deposed: 

"On  January  21,  1907,  Mr.  Harley  asked  me 
to  go  to  Mrs.  WiUiama'  room  and  witness  a 
paper  for  her.  I  went  in  company  with  Mr. 
Harley  and  Mr.  Estabrook.  When  we  entered, 
she  was  sitting  rather  propped  up  in  a  large 
chair,  with  a  small  table  at  her  side,  on  which 
were  the  papers.  I  went  over  to  where  she  sat, 
and,  to  relieve  the  situation,  remarked  that  she 
was  looking  very  well,  to  which  she  replied,  '1 
have  suffered  so  much  you  would  be  surprised 
how  thin  I  am.'  Mr.  Estabrook  and  myself  aat 
down  at  the  table  across  from  her  on  which 
were  the  papers.  Mrs.  Williams  then  aaked  Mr. 
Harley  to  go  out  and  get  us  some  wine,  which 
he  did.  MrSii  Williams  then  wrote  on  one  of 
the  sheets  of  paper  on  the  table  and  turned  that 
sheet  over,  which  exposed  a  second  sheet,  on 
which  I  signed.  I  did  not  see  her  signature,  for 
the  sheet  she  wrote  on  was  turned  back,  covering 
the  writing.  I  signed  on  the  sheet  wliich,  as  I 
remember,  was  fastened  to  the  sheet  she  signed 
by  a  pin  or  fastener  or  otherwise.  There  was 
nothing  said  by  Mrs.  Williams  or  any  one  else 
about  the  nature  of  the  contents  of  the  paper, 
and  I  therefore  did  not  ask  any  questions  or 
attempt  to  investigate.  I  just  signed  my  name 
in  a  perfunctory  sort  of  way.  I  then  passed 
the  paper  over  to  Estabrook,  after  which  be 
signed  the  same.  There  were  no  other  persons 
in  the  room  when  we  signed,  except  Mrs.  Wil- 
liams, Estabrook,  and  myself.  Mr.  Harley  did 
not  come  back  with  the  wine  until  after  Mrs. 
Williams  had  written  on  the  paper  and  Esta- 
brook and  I  bad  signed  our  names  to  it  When 
be  arrived,  we  partook  of  a  small  glass  of  wine, 
and  Estabrook  and  I  left  immediately  there- 
after." 

Mr.  Norbeck  further  deposed: 

That  nothing  at  all  was  said  by  Mrs,  Wil- 
liams while  they  were  in  the  room,  "except  to 
order  the  wine  and  answer  our  comments  about 
her  health."  "As  I  remember,  Estabrook  said 
nothing.  My  conversation  was  limited  to  re- 
marks about  her  health.  *  •  •  She  made  no 
signs  or  motions,  except  to  write  on  the  paper. 


She  did  not  give  by  words  or  signs,  or  at  alL 
any  statement  or  means  of  knowing  the  kind  of 
paper  that  she  had  signed  or  we  bad  signed." 
With  regard  to  publishing  and  declaring  or  ac- 
knowledging the  paper  as  her  will  and  testament, 
"she  did  nothing  and  said  nothing  upon  that 
subject"  "I  first  learned  and  knew  that  I  wit- 
nessed the  paper  purporting  to  be  her  will  and 
testament  at  that  time  after  her  death.  Mr. 
Will  Scott  of  Helena  came  to  Wallace,  Idaho, 
where  I  was  then  living,  and  told  me  that  I  was 
a  witness  to  her  will.  I  did  not  see  her  after 
the  21st  of  January,  1907." 

Taking  this  evidence  at  face  value,  the 
conclusion  indicated  is  well  established.  Our 
statute  (Civ.  Code  1895,  |  1723;  Rev.  Codes, 
8  4726)  provides: 

"The  testator  must,  at  the  time  of  subscribing 
or  acknowledging  the  same,  declare  to  the  at- 
testing witnesses  that  the  instrument  is  his 
will." 

Compliance  with  this  Is  essMtttal.  Noyes' 
Estate,  40  Mont  178,  105  Pac.  lOlS;  In  rs 
Walker,  110  Cal.  387,  42  Paa  815,  .80  I*  R.  A. 
460,  52  Am.  St  Rep.  104 ;  Estate  of  Seaman, 
146  Cal.  455,  80  Pac.  700,  106  Am.  St  Rep. 
53,  2  Ann.  Cas.  726;  Gilbert  v.  Knox,  52  N. 
T.  125 ;  Brlnckerhoof  v.  Remsen,  8  Paige  (N. 
T.)  488;  Keeffe'a  Will,  165  App.  Dlv.  575,  141 
N.  T.  Sapp.  6;  Bioren  v.  Nesler,  77  N.  J.  Bq. 
560,  78  AU.  201 ;  Lndwig's  Bstate,  79  Minn. 
101,  81  N.  W.  758;  Richardson  v.  Orth,  40 
Or.  252,  66  Pac.  925,  69  Pac.  455;  Foley's 
Will.  76  Misc.  Rep.  168,  136  N.  Y.  Supp.  933; 
Reed  et  al.  v.  Watson  et  al.,  27  Ind.  443. 
Such  declaration,  it  is  true,  need  not  be  In 
words.  Where,  for  Instance,  the  testator  is 
rational,  the  will  is  read  to  and  signed  by 
him  in  the  presence  of  witnesses,  and  they. 
In  his  presence  and  with  hla  Intelligent  ac- 
quiescence, are  requested  by  another  to  attest 
the  same  and  do  so,  the  requirements  of  the 
statute  have  been  sufflciently  met  In  re 
Miller's  Estate,  37  Mont  545,  97  Pac.  935; 
In  re  Beckett  103  N.  T.  167,  8  N.  E.  606; 
Elklnton  V.  Brick,  44  N.  J.  Eq.  154,  15  Atl. 
391,  1  L.  R.  A.  161.  It  Is  imperative,  how- 
ever, that  the  witnesses,  at  the  time  they 
attest,  be  informed  in  some  way  by  the  tes- 
tator himself  that  the  instrument  he  has  sub- 
scribed is  his  will.  Knowledge  of  this  fact 
derived  from  any  other  source  or  at  any  oth- 
er time,  will  not  suffice.  Gilbert  v.  Knox,  su- 
pra. Why  this  is  so  was  explained  In  Noyes' 
Estate,  40  Mont  178,  105  Pac.  1018,  from 
which  we  quote: 

"The  right  to  make  a  testamentary  disposition 
of  property  is  not  an  inherent  right;  nor  is  it 
a  right  guaranteed  by  the  fundamental  law. 
Its  exercise  to  any  extent  depends  entirely  upon 
the  consent  of  the  Legislature,  as  expressed  in 
the  statute  enacted  on  the  subject  It  can  with- 
hold or  grant  the  right  and,  if  it  grants  it  it 
may  make  its  exercise  subject  to  such  regula- 
tions and  requirements  as  It  pleases.  It  may 
declare  the  rules  which  must  be  observed,  touch- 
ing the  execution  and  authentication  of  the  in- 
struments necessary  to  indicate  the  testator's 
intention  and  make  a  compliance  with  them 
mandatory.  •  •  •  The  purpose^  of  the  for- 
malities prescribed  is  to  prevent  simulated  and 
fraudulent  writings  from  being  probated  and 
used  as  genuine.  While  the  application  of  the 
Strict  rule  of  construction  may  sometimes  defeat 
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the  intention  of  the  testator  as  manifested  by^  an 
imperfectly  executed  and  authenticated  writing, 
^et  in  the  long  run  such  statutes  tend  to  promote 
justice,  by  lessening,  so  far  as  possible,  the  oppor- 
tunity for  fraud,  which  history  and  experience 
have  demonstrated  to  be  feasible  and  measura- 
bly safe  in  the  absence  of  them.  •  *  •  Since 
the  right  to  matte  testamentanr  disposition  is 
dependent  upon  the  will  of  the  Legislature,  it  is 
no  hardship  upon  any  one  that  the  mode  and 
formalities  by  which  it  may  be  effectively  done 
are  made  mandatory  b^  the  same  power.  This 
rule  of  interpretation  is  recognised  and  applied 
by  the  courts  generally,  both  in  England  and  in 
this  country,  whether  the  particular  formality 
involved  refers  to  the  place  of  the  signature  of 
the  testator,  or  the  fttct  that  he  signed  or  made 
aclcnowledgment  in  the  presence  of  the  wibiesses, 
or  that  be  made  publication,  or  that  the  wit- 
nesses have  properly  signed  in  his  presence,  and 
in  the  presence  of  each  other  and  at  his  request. 
All  of  these  formalities  stand  as  of  equal  im- 
portance, and  all  must  be  observed." 

[7,  t]  The  conclusion  which  would  be  com- 
mended by  the  evidence  of  the  attesting  wit- 
nesses is  challenged  upon  the  grounds  that 
one  of  tbem,  Mr.  Norbeclc,  has  been  success- 
fully impeached,  and  that  every  requirement 
of  the  law  Is  shown  by  the  attesting  clause 
as  well  as  by  the  testimony  of  Mr.  Harley 
to  have  been  fnlly  observed.  The  statute  re- 
quires publication  to  both  witnesses,  and  it 
snrely  cannot  be  supposed  that  such  pub- 
lication is  established  by  showing  that  one 
of  the  witnesses  Is  unworthy  of  belief.  As- 
suming that  Norbeclc's  testimony  should  be 
disregarded,  notwithstanding  Its  agreement 
In  all  essentials  with  that  of  Estabrook,  the 
latter  still  stands  unassalled,  and  its  effect, 
if  credited,  is  just  as  fatal  to  the  respond- 
ents. Noyea'  ESstate,  supra;  Bryant's  Es- 
tate, 163  App.  Div.  890,  148  N.  Y.  Supp.  917 ; 
Abbey  v.  Christy,  49  Barb.  (N.  Y.)  276.  In 
neither  witness,  however.  Is  any  motive  to 
falsehood  adequately  shown;  yet  both  as- 
sert that  they  did  not  read  the  attesting 
clause,  and  both  agree  that  the  paper,  when 
passed  to  them,  was  folded  over  so  that  the 
part  so  Important  to  this  Inquiry  was  hid- 
den from  their  sight.  It  was  physically  pos- 
sible for  them  to  have  turned  the  paper  back, 
but  such  an  act  might  well  have  seemed  an 
Impertinence  to  them.  They  were  laymen; 
the  paper  was  not  theirs;  they  were  not 
charged  with  the  knowledge  that  the  portion 
they  saw  and  did  not  read,  coupled  with  the 
portion  they  did  not  even  see,  constituted  a 
complete  attesting  clause,  or  that  the  tes- 
tatrix knew  it  to  be  such.  Under  such  cir- 
cumstances and  against  such  testimony,  the 
recitals  are  unavailing.  Brtnckerhoof  v. 
Krmsen,  supra;  Hitchler's  Will,  2S  Misc. 
Rep.  365,  65  N.  X.  Supp.  642;  Darnell  v. 
Buzby,  50  N.  J.  Eq.  725,  26  Atl.  676;  WooUey 
V.  Woolley.  95  N.  T.  231. 

19]  Mr.  Harley's  testimony  was  in  all  re- 
spects singularly  apt  and  complete.  We  need 
not  pause  to  inquire  under  what  circum- 
stances the  testimony  of  a  person  named  as 
executor  in  an  unnatural  will  ought  to  pre- 
vail over  the  evidence  of  both  attesting  wit- 
nesses, one  of  whom  it  was  not  even  sought 
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to  impeach.  Suffice  it  to  say  that  since  the 
attesting  witnesses,  whether  they  speak  di- 
rectly or  through  the  attesting  clause,  are 
apea  to  contradiction,  it  is  possible  to  prefer 
other  testimony  to  theirs,  and  cases  can  be 
Imagined  in  which  this  ought  to  be  done, 
especially  where  there  is  a  complete  attest- 
ing clause.  Obviously,  however,  any  testimo- 
ny to  prevail  most  be  accepted.  Mr.  Bar- 
ley's testimony  was  not  accepted  but  express- 
ly disregarded;  and  the  case,  so  far  as  this 
court  is  concerned,  stands  as  though  be  had 
never  spoken.  His  was  the  only  evidence  of 
record  upon  which  the  due  execution  of  this 
will  could  possibly  be  asserted,  and  to  deny 
a  new  trial,  after  Its  rejection,  was  wrong. 

[10-13]  A  number  of  alleged  errors  of  mi- 
nor character  are  assigned  on  the  part  of 
both  sides.  Respondents  complain,  for  in- 
stance, of  the  refusal  to  admit  a  conversation 
between  Norbeck  and  Estabrook  after  they 
had  left  the  room  of  Mrs.  Williams,  to  the 
effect  that  Mrs.  Williams  had  told  Norbeck 
that  the  Instrument  in  question  was  her  will, 
and  also  of  the  refusal  to  receive  the  record 
of  Norbeck's  conviction  for  embezzlement. 
These  are  in  no  sense  compensatory.  The 
legal  effect  of  the  evidence  is  simply  to  im- 
peach Norbeck,  and  not  to  establish  any  fact 
in  issue.  But,  even  If  the  court  believed  that 
Norbeck  had  knowledge,  that  fact  would  not 
establish  a  publication  by  the  testatrix  to 
both  witnesses,  as  required  by  law,  and,  in 
view  of  what  has  been  said,  could  be  of  no 
particular  value  to  the  respondents  upon  the 
merits  of  this  proceeding.  In  view  of  a  re- 
trial, however,  we  say  that  there  was  no  er- 
ror in  refusing  to  receive  the  conversation  be- 
tween Norbeck  and  Estabrook  upon  respond- 
ent's original  case,  because  it  was  not  part 
of  the  res  gestse,  nor  in  refusing  it  in  rebut- 
tal as  contradiction  of  Norbeclc,  because  no 
foundation  had  been  laid.  As  to  the  oonvio- 
tion,  the  offer  of  proof  was  not  made  at  the 
trial  but  upon  a  motion  to  open  the  hearing 
after  the  court  had  taken  the  cause  under 
advisement.  It  was  entirely  within  the  dis- 
cretion of  the  court  to  refuse  the  offer  at  that 
time.  Cole  v.  Helena  L.  &  Ry.  Co.,  49  Mont. 
443,  143  Pac.  974. 

[14, IE]  The  principal  assignments  of  ap- 
pellant have  been  disposed  of  by  what  is 
said  above.  The  only  <«ies  of  consequence  re- 
maining are  those  which  complain  because  the 
burden  of  proof  was  put  upon  her,  and  the 
one  relating  to  the  admission  of  a  letter  from 
Norbeck  to  Estabrook.  There  was  no  error 
in  either  Instance.  Where  the  burden  of 
proof  Ilea  in  the  contest  of  a  wiU  is  not  open 
to  question  In  this  state.  The  proponents 
must,  under  their  petition,  make  formal  pre- 
liminary proof  of  the  due  execution  of  the 
will,  sufficient,  but  for  the  contest,  to  au- 
thorize probate;  that  is  the  door  to  any 
further  'proceedings,  whether  there  be  a  con- 
test or  not  But  the  contest  is  not  tried  up- 
on issues  tendered  by  the  petition  for  pro- 
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bate  and  joined  by  the  plea  of  contestant;  It 
is  tried  upon  issues  tendered  by  the  contest- 
ant and  Joined  by  the  answer  of  the  propo- 
nents. Rev.  Codes,  §  7397.  Upon  the  trial  of 
these  Issues  the  contestant  Is  necessarily  the 
plaintiff  and  has  the  burden  of  proot  Mur- 
phy's Estate,  43  Mont  353,  116  Pac.  1004, 
Ann.  Cas.  19120,  380;  Farlelgh  v.  Kelley, 
supra.  Of  Norbeck's  letter  It  may  be  said: 
It  was  written  after  his  deposition  bad  been 
taken,  and  It  detailed,  with  emphasis  on 
some  points  by  underscoring,  the  substance 
of  his  testimony.  This  neither  contradicted 
Mr.  Norbeclc  nor  furnished  any  basis  for  im- 
puting falsehood  to  him,  but  It  tended  to 
show  a  state  of  mind — ^partisanship  or  pride 
of  opinion,  perhaps — which,  though  not  neces- 
sarily Important,  was  proper  to  be  consid- 
ered in  weighing  his  testimony. 

The  Judgment  and  order  appealed  from 
are  reversed,  and  the  cause  is  remanded  for 
retrlaL 

Reversed  and  remanded. 

BRAMTL7,  0.  J.,  and  HOLLOWAY,  J, 
concur. 

(38  Nev.  m) 

FAPP  et  aL  v.  McQUILLAN  et  aL    (No.  1958J 
(Supreme  Court  of  Nevada.    Dec.  31,  1914.) 

1.  Rbplktin  (8  12*)— AonoNB— Dbfenses. 

In  an  action  in  claim  and  delivery  to  re- 
cover possession  of  personalty,  which  defend- 
ants held  as  warehousemen,  proof  that  what- 
ever interest  they  had  as  such  had  been  trans- 
ferred to  a  corporation  which  succeeded  to  the 
business  is  a  good  defense. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  K  98-110;  Dec.  Dig.  {  12.*] 

2.  Replevin    ({   22*)  —  Pabtiks  —  Neckssabt 
Pasties. 

In  claim  and  delivery  to  recover  personalty 
held  by  warehousemen,  the  successors  to  the 
business,  as  well  as  the  one  whom  the  ware- 
housemen asserted  was  the  owner,  are  necessary 
parties. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  I  122;  Dec  Dig.  {  22.*] 

Appeal  from  Fifth  Judicial  District  Court; 
Mark  A.  AverlU,  Judge. 

Action  by  Mrs.  J.  W.  Fapp  and  husband 
against  J.  S.  McQulUan  and  0.  F.  Witten- 
berg, copartners  doing  business  as  the  Wlt- 
traiberg  Warehouse  Company.  From  a  Judg- 
ment for  plaintiffs,  and  an  order  denying 
new  trial,  defendants  appeal.  Reversed  and 
remanded. 

Mcintosh  &  Cooke,  of  Tonopah,  for  appel- 
lants. D.  S.  Tmman,  of  Ooldfleld,  Nev.,  and 
J.  A.  Sanders,  of  Tonoimh,  for  respondents. 

NORCROSS,  J.  This  was  an  action  In 
claim  and  delivery  of  personal  property  to 


recover  possession  of  certain  mining  ma- 
chinery alleged  to  be  the  property  of  the 
plaintiff  Mrs.  J.  W.  Fapp,  and  wrongfully  de- 
tained by  respondents.  Judgment  was  for 
the  plaintiffs.  From  the  Judgment  and  from 
an  order  denying  a  motion  for  a  new  trial, 
defendants  have  appealed. 

[1]  The  answer  denied  that  the  defend- 
ants, appellants  herein,  were  copartners  as 
alleged  in  the  complaint  or  were  such  copart- 
ners subsequent  to  the  13th  day  of  Septem- 
ber, 1907.  The  answer  further  denied  that 
plaintiffs,  or  either  of  them,  were  owners  of 
or  entitled  to  the  property  in  question.  The 
answer  further  alleged  that  the  property  in 
question,  at  the  time  of  filing  the  complaint 
and  for  a  long  time  prior  thereto,  was  and 
now  Is  the  property  of  one  F.  B.  Attuz ;  that 
prior  to  the  time  of  filing  the  suit  the  de- 
fendants transferred  all  of  their  interests  as 
copartners  to  a  corporation,  duly  formed 
under  the  laws  of  the  state  of  Nevada,  ajid 
named  the  Wittenberg  Warehouse  4  Trans- 
fer Company,  which  said  corporation  at  the 
time  of  bringing  the  action  was  and  ever 
since  has  been  In  the  actual  possession  of 
said  property. 

It  appears  from  the  record  that  respond- 
ents contended  at  the  trial  that  the  said  At- 
tux,  having  or  claiming  to  hare  an  Interest 
In  the  property  as  owner  thereof,  and  the 
said  corporation,  Wittenberg  Warehouse  & 
Transfer  Company,  should  be  made  parties 
and  be  brought  into  the  case.  The  court  de- 
clined to  make  an  order  of  this  character. 
The  evidence  appears,  without  conflict  to 
show  that  whatever  Interest  the  defendants 
had  in  the  property  as  warehousemen  was, 
prior  to  the  Institution  of  the  action,  trans- 
ferred to  the  Wittenberg  Warehouse  ft 
Transfer  Company,  a  corporation.  Upon  this 
showing  Judgment  should  have  been  for  the 
defendants.  Gardner  v.  Brown,  22  Nev.  156, 
87  Pac.  240. 

[2]  We  think  it  also  clear  that  F.  E.  At- 
tuz and  the  Wittenberg  Warehouse  ft  Trans- 
fer Company  were  necessary  parties  to  the 
proceeding.  Robinson  v.  Kind,  23  Nev.  330, 
838,  47  Pac.  1,  977. 

A  number  of  other  questions  have  been 
argued  In  the  briefs  which  are  unnecessary 
now  to  determlna 

The  Judgment  and  order  ate  reversed,  and 
the  cause  remanded. 

TALBOT,  J.,  concnra. 

McCARRAN,  J'.,  having  become  a  member 
of  the  court  after  the  argument  and  submis- 
sion of  the  case,  did  not  participate  in  the 
opinion. 
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(33  Wash.  6S8) 

RICHARDSON  et  al.  t.  CITY  OF  OLXMPIA. 

(No.  12342.) 
(Supreme  Court  of  Washington.    Jan.  25, 1915.) 

Municipal  Cobpobations  (|  824*)— Pubuo 
Impbovements  —  Pbocebdinos  —  COIXAT- 
KRAL  Attack. 

Under  Laws  1909,  p.  669,  providing  for  the 
improvement  of  shore  lands  whenever  the  city 
council  shall  deem  It  necessary  on  account  of  the 
public  health,  sanitation,  general  welfare,  or 
other  causes,  and  making  the  provisions  of  the 
act  for  levying  and  collecting  assessments  for 
public  improvements  applicable  to  the  proceed- 
ings under  that  statute,  and  Laws  1906,  p.  281, 
which  precludes  a  collateral  attack  upon  local 
assessments  except  for  fraud,  the  determination 
of  the  cit7  council  that  it  was  necessary  to  SU 
in  certain  shore  lands  cannot' be  collaterally  at- 
tacked by  a  suit  to  quiet  the  title  against  the 
lien  for  the  assessments. 

[Ed.^  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §(  847-849 ;  Dec.  Dig. 
i  324.*] 

Department  1.  Appeal  from  Superior 
Court,  Thurston  County;  Jolin  B.  Mitchell, 
Judge. 

Consolidated  actions  by  H.  O.  Richardson 
and  wife  and  Frank  C.  Owings  against  the 
City  of  Olympla.  Judgments  for  the  de- 
fendant, and  plaintiffs  appeaL    Affirmed. 

Frank  C.  Ovrlngs  and  Troy  &  Sturdevant, 
all  of  Olympla,  and  Tucker  &  Hyland,  of 
Seattle,  for  appellants.  Geo.  R.  Blgelow,  of 
Olympia,  and  Peters  &  Powell,  of  Seattle, 
for  respondent. 

HOLCOMB,.  J.  Appellants  are  the  own- 
ers of  certain  property  within  alleged  assess- 
ment districts  created  by  the  respondent  city. 
The  lauds  owned  by  the  appellants  Richard- 
son were  entirely  covered  with  water  at 
flood  tide  and  practically  bare  at  low  tide. 
A  portion  of  the  lands  of  appellant  Owings, 
consisting  of  two  lots,  was  in  the  same  condi- 
tion, while  the  remainder  of  the  lots  were 
above  the  line  of  ordinary  high  tide,  but  on 
extraordinary  tides  at  rare  inteirala  this 
remainder  was  also  covered  by  water.  Re- 
spondent dtjr,  purporting  to  act  under  the 
authority  of  chapter  147,  p.  569,  Laws  1909 
(Rem.  &  Bal.  Code,  i  7971  et  seq.),  created 
two  assessment  districts  for  the  purpose  of  fil- 
ling in  these  properties,  together  with  i^  large 
amount  of  surrounding  and  contiguous  land. 
The  city  proceeded  regularly  to  make  the  as- 
sessments, passed  its  resolutions  of  intention 
to  improve,  and  its  ordinances  creating  the 
districts,  fixed  the  time  for  the  hearing  of 
protests,  and  gave  notice  of  such  hearing,  let 
its  contract  to  a  dredging  company,  and,  after 
the  completion  of  the  work),  assessed  the  entire 
cost  of  the  alleged  Improvements  upon  all  of 
the  lots  and  blocks  situated  in  the  respective 
districts.  After  this  had  been  done,  but  be- 
fore any  of  the  Installments  of  said  assess- 
ment had  matured,  appellants  brought  sep- 
arate suits  against  the  city  to  quiet  their  ti- 
tle to,  and  to  remove  the  cloud  occasioned 


by  said  assessments  from,  their  respective 
properties.  Respondent  answered  the  com- 
plaint, setting  forth  in  detail  the  steps  taken 
by  the  city  to  perfect  Its  liens  under  said 
assessments.  Appellants  replied,  denying 
the  validity  of  the  assessments.  On  stipula- 
tion of  the  parties,  the  two  causes  were  con- 
solidated for  the  purposes  of  trial.  At  the 
trial  respondent  and  appellants  stipulated 
as  to  the  record  facts  of  the  assessment,  and 
appellants  produced  the  testimony  of  two 
dpctors,  of  long  residence  in  Olympia  and  of 
long  familiarity  with  the  lands  in  question, 
to  the  effect  that  no  unsanitary  conditions 
existed  in  or  about  the  properties  of  appel- 
lants prior  to  the  fills,  and  in  fact  anywhere 
along  the  water  front  of  the  city  where  the 
fills  were  made,  and  that  there  had  been 
no  epidemics  along  the  water  front  not  com- 
mon to  the  city  as  a  whole.  This  testimony 
was  uncontroverted.  The  lower  court  gave 
Judgment  for  respondent,  and  directed  a  dis- 
missal of  both  actions.  Such  judgment  was 
duly  entered  in  both  actions,  and  each  appel- 
lant gave  separate  notice  of  appeal  and  filed 
a  separate  cost  bond  on  appeal.  Thereafter, 
by  stipulation  between  the  parties,  said  causes 
were  consolidated  on  appeal  so  as  to  have  but 
one  transcript,  one  statement  of  facts,  one 
set  of  briefs,  and  one  oral  argument. 

There  is  no  dispute  as  to  the  facts.  The 
.questions  presented  are  purely  questions  of 
law.  Appellants  assign  as  error:  (1)  The 
court  erred  in  entering  its  Judgment  of  dis- 
missal. (2)  The  court  erred  in  not  entering 
Judgment  In  favor  of  appellants,  quieting  title 
in  them  as  against  the  pretended  lien  of 
such  special  assessment  and  removing  the 
cloud  upon  their  titles  thereby  created. 
Appellants  concede  In  their  brief  that: 
"For  the  purpose  of  this  appeal,  the  court  may 
assume  that  all  of  the  record  proceedings  before 
the  city  council  were  regular." 

This  being  so,  the  question  before  the  court 
for  determination  is  the  Jurisdiction  of  the 
council  to  make  assessments.  In  both  cases 
exactly  the  same  questions  arise.  Appellants 
made  no  appearance  before  the  city  council, 
so  that  if  the  council  had  Jurisdiction,  the 
Judgment  of  the  lower  court  must  be  affirmed. 

Chapter  147,  p.  569,  Laws  1909  (Rem.  &  Bal. 
Code,  I  7971  et  seq.),  provides  for  the  im- 
provement of  low  lands  in  all  cities  of  the 
second  and  third  classes  In  this  state,  "when- 
ever the  city  council  •  •  •  shall  deem 
it  necessary  or  expedient  on  account  of  the 
public  health,  sanitation,  general  welfare,  or 
other  cause."  This  act  has  been  before  this 
court  for  interpretation  and  constr  action  on 
two  occasions:  Bowes  v.  Aberdeen,  68  Wash. 
535,  109  Pac.  369,  30  L.  R.  A.  (N.  S.)  709; 
Martin  v.  Olympia,  69  Wash.  28, 124  Pac.  214. 
In  the  Aberdeen  Case  the  constitutionality 
of  the  act  of  1909  was  attacked,  and  was  up- 
held in  the  decision  upon  the  ground  that  it 
was  within  the  police  power  of  the  state  to 
allow  cities  to  fill  low  land  where  unsanitary 
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conditions  exist  and  the  same  constltnte  a 
menace  to  the  public  health.  In  the  Olym- 
pla  Case  the  validity  of  local  improvements 
ordinances  such  as  the  ones  under  consider^ 
atlon  was  upheld.  The  appellants  contend 
It  Is  clear  from  the  reasoning  in  the  fore- 
going cases  that,  if  the  statute  attempts  to 
confer  this  power  upon  such  cities  where  no 
unsanitary  conditions  exist,  the  same  is  an- 
constitutional.  They  further  contend  that 
the  testimony  of  the  physicians  in  the  instant 
csLses,  being  uncontroverted,  establishes  be- 
yond question  the  facts  so  testified  to,  and 
therefore  tiiat  the  conditions  which  would 
have  authorized  the  councU  to  provide  for 
the  improvements  involved  herein  did  not  ex- 
ist 

The  statute  of  1900,  referred  to,  in  section 
8  makes  all  existing  provisions  of  the  act  for 
the  levying  and  collecting  of  assessments  for 
public  improvements  applicable  to  the  pro- 
ceeding under  this  statute.  The  act  of  1905, 
c.  150,  p.  281,  entitled  "An  act  to  validate 
assessments  made,  or  which  may  be  made,  to 
pay  for  local  improvements,  by  an  incor- 
porated city  In  this  state,  and  to  prohibit 
the  setting  of  such  assessments  aside  or  de- 
claring the  same  invalid  upon  any  ground 
other  than  upon  the  ground  of  fraud,"  is 
probably  applicable  to  these  proceedings. 
This  court,  construing  that  act  in  Real  Es- 
tate Investment  Co.  v.  Spokane,  59  Wash. 
416,  109  Pac.  1057,  held  that  this  act  in  ef- 
fect precluded  all  collateral  attacks  upon 
local  assessments  save  on  the  ground  of 
fraud.  In  the  record  put  In  by  the  respond- 
ents it  appears  by  the  ordinance  that  the  city 
did  find  that  the  facts  exist,  with  reference 
to  that  portion  of  the  city  of  Olympia  Justify- 
ing the  Improvements  in  question.  It  is  a 
well-established  principle  that  the  question 
of  the  necessity  of  improvements  in  the  na- 
ture of  public  improvements  is,  in  the  first 
Instance,  a  legislative  question  to  be  deter- 
mined by  the  legislative  body,  and  does  not 
become  a  Judicial  question  except  when  the 
method  pursued  Is  irregular  and  subjects  the 
body  to  Judicial  investigation,  or  when  the 
proceedings  are  based  upon  fraud.  On  col- 
lateral attack  it  will  be  conclusively  pre- 
sumed that  the  city  council  found  the  exist- 
ence of  the  conditions  Justifying  the  improve- 
ment, and  that  such  findings  were  correct. 
Tamwater  v.  Plx,  18  Wash.  167,  61  Pac.  36S ; 
State  ex  rel.  Pagett  v.  Superior  Court*  47 
Wash.  11,  91  Pac.  241. 

The  contention  of  appellants  here  is,  not 
that  the  city  of  Olympia  did  not  have  power 
to  fill  these  tide  lands  as  a  sanitary  measure, 
but  that,  having  this  power,  the  occasion 
which  Justified  it  did  not  arise,  because  it 
was  not  necessary  or  expedient  from  a  sani- 
tary standpoint  Whether  such  condition 
of  expediency  and  necessity  existed,  however, 
was  one  of  the  things  that  the  council  was  re- 
quired to  deteriiilne  in  the  first  instance. 
Under  the  act  the  council  had  authority  to 


determine  these  matters,  and  forthermore 
it  was  its  duty  so  to  do. 

"If  power  exists,  the  question  whether  the  pub- 
lic improvement  is  necessary  or  expedient  if 
considered  a  legislative  one,  and  is  for  the  deter- 
mination of  the  municipal  legislative  body,  and 
the  courts  will  not  review  their  decision  in  this 
regard."  McQuillin,  Mun.  Corp.  vol.  4,  p.  4289 ; 
Camden  v.  Mulford,  26  N.  J.  Law,  49. 

"  •  •  •  Courts  will  not  inquire  into  the 
motives  of  legisUitorB  where  they  possess  tiM 
power  to  do  the  act  and  it  has  been  exercised  as 
prescribed  by  the  organic  law.  In  such  case  the 
doctrine  is  that  the  legislators  are  responsible 
alone  to  the  people  who  elect  them."  2  Mc- 
Quillin, Mun.  Corp.  {  703;  Wood  v.  Seattle. 
23  Wash.  1,  62  Pac  135,  52  L.  R.  A.  369  ;  Doyle 
V.  Continental  Ins.  Co..  94  D.  S.  535.  24  U 
Ed.  148;  Shepard  v.  Seattle,  59  Wash.  363, 
109  Pac  1067,  40  L.  R.  A.  (N.  S.)  647;  Ab- 
bott, Mun.  Corporations,  voL  1,  p.  283. 

Finding  no  error,  the  Judgments  are  af- 
firmed. 

MORRIS,  O.  J.,  and  MOUNT,  CHAD- 
WICK,  and  PARKER,  JJ.,  concur. 


(83  Waah.  648) 

BROWN  BROS.  LUMBER  CO.  v.  PRESTON 

MILL  CO.     (No.  12168.) 
(Supreme  Court  of  Washington.    Jan.  26,  1915J 

1.  VENOOB     and     PtTKOHASKB    ({    25*)  —  COW- 
TBACTe— Delivbrt. 

Where  an  agent  for  the  vendor  banded  to 
the  purchaser  for  his  examination  a  copy  of  the 
contract  for  the  purchase  of  the  land,  executed 
by  thi  vendor,  together  with  the  abstract  of  title 
and  other  papers  to  be  executed  by  the  pur- 
chaser, there  was  no  delivery  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  30 ;   Dec.  Dig.  |  25.*] 

2.  CONTBACTS    (J    45*) — Deuvbbt— Pbksump- 

TIONS. 

The  presumption  of  delivery  arising  from 
possession  of  an  instrument  is  less  strong  when 
applied  to  an  executory  contract  than  when  ap- 
plied to  a  deed. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  169, 191,  205.  213,  214;  Dec  Dig. 
i  45.»1 

3.  VeNDOB    AHD    PtIKCHASKB    (|    25*)  —  CON- 
TBACTS— DKLIVEBT — I NTKNTION. 

The  acts  of  the  parties  to  a  contract  for 
the  purchase  of  land  should  be  construed  accord- 
ing to  practical  business  rules  in  determining 
whether  there  was  an  intention  to  deliver  the 
contract  without  which  intention  there  is  no 
delivery. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  30;    Dec.  Dig.  {  25.*] 

4.  Vendob  and   Pubchabkb   (i  16*)  —  Con- 

TBACTS— EBIOFPEI,. 

Where  a  vendor  gave  the  purchaser  a  rea- 
sonable time  to  comply  with  its  offer  for  the  sale 
of  the  land,  and  then  withdrew  the  offer,  it  is 
not  estopped  from  refusing  to  carry  out  the 
contract  because  the  purchaser,  with  the  ven- 
dor's knowledge,  had  bought  a  tract  of  land  to 
enable  him  to  accept  the  offer. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  17,  20;  Dec  Dig.  | 
16.*] 

5.  Vendor   and  Pitbcbaseb   (|  16*)  —  Con- 
tracts—Evidence— Accb^ptance  OF  Offeb. 

Where  a  vendor's  agent,  in  making  an  offer 
for  the  sale  of  land,  stated  that  the  deal  ougbr 
to  l>e  closed  within  a  month,  but  the  purchaser 
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had  to  acquire  the  interest  at  another  in  land 
to  be  given  in  exchange,  and  was  given  more 
than  three  months'  time  to  acquire  such  interest, 
and  then  was  given  one  weeli's  notice  that  the 
offer  would  be  withdrawn,  after  be  had  stated 
that  he  would  be  ready  to  close  the  deal  within 
a  week,  the  purchaser  had  a  reasonable  time 
within  which  to  accept  the  offer. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  CenL  Dig.  H  17.  20;  Dec.  Dig.  i 
16.»1 

Department  1.  Appeal  tram  Superior 
Court,  King  County ;  Everett  Smith,  Judge. 

Action  by  the  Brown  Bros.  Lumber  Compa- 
ny against  the  Preston  Mill  Company  to  quiet 
title,  in  wbich  defendant  asked  for  speciflc 
performance  of  a  contract  for  the  purchase 
Of  the  land.  Decree  for  defendant,  and 
plaintiff  appeals.  Reversed,  with  directions 
to  enter  decree  for  plaintiff. 

Alexander  &  Bundy,  of  Seattle,  for  appel- 
lant  Corwin  5.  Shank  and  H.  C.  Belt,  both 
of  Seattle,  for  respondent 

CHADWICK,  J.  The  plaintiff,  a  Wiscon- 
sin corporation,  commenced  this  action  to 
quiet  title.  The  defendant  answered,  alleg- 
ing facts  which  it  thought  entitled  it  to  spe- 
dlic  performance,  and  prayed  for  that  relief. 
The  court  entered  a  decree  granting  the  re- 
lief asked  by  the  defendant  Plaintiff  has 
appealed. 

The  admitted  facts  are  these:  On  the  21st 
day  of  August,  1911,  Charles  J.  Brickson  and 
August  Lovegren,  with  their  wives,  were  the 
owners  of  certain  land  in  Mason  county. 
Erickson  was  the  president  of  the  respondent 
corporation.  At  the  same  time  the  appellant 
owned  certain  timber  and  easements  for  its 
removal  from  the  land  In  King  county  situat- 
ed near  the  respondent's  plant,  upon  which  It 
owed  the  sum  of  $4,750  to  the  owners  of  the 
land  on  which  the  timber  stood.  The  appel- 
lant was  also  tinder  obligation  to  pay  the 
taxes  assessed  against  the  land  and  timber 
until  1020.  One  R.  D.  Brown,  who  resided 
in  Seattle,  was  its  local  agent  On  August 
18,  1911,  Brown  wired  the  appellant:  "Pres- 
ton offers  eighteen,  eight  cash,  balance  five 
per  year.  Answer" — meaning  that  the  re- 
spondent offered  to  pay  $18,000  for  the  King 
county  timber,  $8,000  cash,  balance  $5,000  per 
year.  The  offer  also  included,  although  not 
expressed  in  the  telegram,  the  Mason  county 
land  then  owned  by  Erickson  and  Lovegren. 
On  the  same  day  the  api)ellant  wired  Brown: 
"Accept  Preston  offer,  eight  cash,  balance 
live  per  year.  Will  forward  pai)ers" — and 
wrote  Brown  a  letter  confirming  its  tele- 
gram, and  Inclosing  an  abstract  of  the  King 
county  land,  duplicate  originals  of  contract 
for  a  deed  to  the  respondent  of  the  timber 
both  of  which  it  had  executed,  two  notes  for 
the  signature  of  the  respondent,  and  dupli- 
cate originals  of  deed  to  the  respondent,  one 
of  which  it  had  executed  and  acknowledged. 
It  advised  Brown: 


"We  also  think  it  necessary  that  we  should 
have  an  indemnity  bond  •  *  •  for  at  least 
$5,000"  to  secure  the  payments  to  become  due 
to  the  owner  of  the  land.  "If  papers  are  O.  K. 
please  turn  over  to  Preston  Mill  Company  one 
cop.v  of  the  contract  for  deed  which  is  ezecnted, 
and  one  copy  of  the  deed  itself  which  is  not  ex- 
ecuted.   All  other  papers  to  be  returned  to  us." 

By  the  terms  of  the  contract  the  appellant 
agreed  to  sell  the  timl>er  and  easements  to 
the  respondent  for  $18,000,  $8,000  cash,  $5,000 
payable  in  one  year,  and  $5,000  payable  in 
two  years,  the  deferred  payments  to  bear  in- 
terest at  the  rate  of  7  per  cent,  per  atmum 
Interest,  payable  annually,  and  to  be  evi- 
denced by  two  promissory  notes  to  be  signed 
by  the  respcmdent,  payable  to  the  order  of 
the  appellant  at  the  Merchants'  State  Bank 
of  Rhlnelander,  Wis.  The  contract  further 
provided  that  the  respondent  should  pay  all 
taxes  levied  against  the  land  and  timber, 
beginning  with  the  year  1911,  and  make  all 
payments  to  t)ecome  due  from  the  apiwllant 
to  the  owner  of  the  land,  aggregating  about 
$4,750. 

The  appellant's  agent.  Brown,  testified  that 
on  or  about  September  1st  he  delivered  to 
Erickson,  as  the  president  of  the  respondent, 
for  examination,  one  copy  of  the  contract 
which  hud  been  executed  by  the  appellant 
and  a  copy  of  the  deed,  two  promissory  notes 
for  the  signature  of  the  respondent,  and  the 
appellant's  letter  of  Instructions  of  date  Au- 
gust 21st.  He  further  testified  that  on  the 
24th  day  of  August  he  learned  that  Lovegren 
had  an  interest  in  the  Mason  county  land. 
He  said  Erickson  said  tliat  it  might  take  a 
month  to  get  title  from  Lovegren,  and  that 
he  told  Erickson  the  appellant  was  "very 
anxious"  to  have  the  deal  closed  as  soon  as 
possible,  and  that  "I  did  not  think  the  negoti- 
ations ought  to  go  over  a  month."  On  Sep- 
tember 7th  the  appellant  wrote  Brown,  in- 
quiring, "How  about  the  Preston  Mill  Com- 
pany deal?  Is  it  going  through  this  time  or 
are  they  refusing  to  close?"  On  September 
21st  it  again  wrote  Brown:  "What  if  any, 
Information  can  you  give  us  regarding  the 
Preston  Mill  Company  deal?  Did  they  re- 
fuse to  close?"  On  September  24th  Brown 
wrote  the  appellant  that  he  bad  received  and 
forwarded  the  abstract  of  the  Mason  county 
land  to  have  it  brought  to  date,  saying,  in  ad- 
dition: "This  Preston  deal  has  been  dragging 
in  bad  shape."  On  October  12th  Brown 
wrote  the  appellant  that  Erickson  had  not 
bought  Lovegren's  interest  in  the  Mason 
coimty  timber;  that,  in  order  to  close  the 
trade,  the  respondent  would  have  to  pay 
Lovegren  $7,000  therefor;  that  he  had  had 
the  abstract  examined,  and  found  the  title 
good ;  and  that  he  had  "been  pushing  them 
to  come  to  some  settlement."  He  further 
advised  that  Erickson  had  made  him  an  offer 
that  morning  of  $28,000  cash  for  the  timber. 
On  October  17th  the  appellant  wrote  Brown 
acknowledging  his  letter  of  the  12th  Inst, 
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and  directing  blm  to  have  the  King  county 
timber  cruised.  On  October  20th  It  again 
wrote  Brown,  to  the  effect  that  It  was  await- 
ing "with  considerable  Interest"  the  result 
of  the  cruise  on  the  King  county  timber.  On 
November  3d  Brown  wrote  the  appellant: 

"Bricbson  was  in  aeain  to-dny,  Baying  be  bad 
a  definite  answer  from  Lovegren  to-day  saying 
he  would  neither  buy  nor  sell  the  Mason  county 
lands.  He  says  that  he  is  going  down  to  Oregon 
Monday  to  thresh  it  out  with  him.  This  means 
a  long  delay  and  possibly  legal  difficulties  before 
this  deal  goes  through.  In  the  meantime  I  ex- 
pect to  have  the  boys'  cruise  on  it  by  the  first 
of  this  next  week." 

On  November  13tb  Brown  wrote  the  appel- 
lant, Inclosing  a  summary  of  the  cruise  of  the 
King  county  timber,  stating  that  it  ran  over 
100  per  cent  higher  than  he  bad  estimated, 
and  that:, 

"Friday  afternoon  [about  November  lOtb]  Mr. 
Erickson  was  in  and  stated  that  the  deed  was 
on  the  way  to  Lovegren's  wife  to  sign ;  that  we 
ought  to  be  able  to  close  up  this  week." 

He  further  advised  In  this  letter  that  be 
intended  to  inform  Erickson  that  If  the  deal 
was  not  closed  by  the  20th  he  would  decline 
to  close  it  at  alL  His  testimony  shows  that  on 
that  date  he  left  a  jiote  to  that  effect  in 
Erlckson's  office,  and  that  he  advised  blm  to 
the  same  effect  verbally  the  next  day.  0n 
November  17th  the  appellant  wired  Brown: 

"Estimate  received.  Withdraw  Preston  tim- 
ber from  market  until  further  advice." 

On  November  18th  the  appellant  wrote 
Brown,  confirming  its  telegram  of  the  17tta. 
It  further  advised  him: 

"Should  the  deal  be  closed  before  receiving 
this  telegram,  we  of  course  would  have  to  stand 
pat  on  the  proposition." 

On  December  13th  the  respondent,  through 
Erickson,  Its  president,  tendered  the  appel'- 
lant  18,000  in  gold  coin,  two  promissory  notes 
executed  by  the  respondent  conformably  to 
the  contract,  and  a  deed  from  Erickson  and 
wife  to  the  Mason  county  timber,  and  de- 
manded that  the  appellant  comply  with  the 
terms  of  the  contract  upon  Its  part  Upon 
the  same  day  it  signed  the  duplicate  contract 
and  filed  it  for  record  in  King  county. 

Mr.  Erickson  admitted  upon  the  witness 
stand  that  Brown  had  notified  him,  on  or 
about  the  14th  of  November,  that  the  deal 
bad  to  be  closed  by  November  20th.  He  says 
he  did  not  remember  the  precise  date,  but 
that  it  may  have  been  about  November  14th. 
It  appears  that,  about  the  10th  of  November, 
Erickson  received  a  deed  from  Lovegren,  but 
that  it  bad  not  been  signed  by  Liovegreu's 
wife.  He  thereupon  returned  it  for  her  sig- 
nature, and  it  was  returned  to  him  with  her 
signature  about  the  1st  of  December.  The 
Lovegrens  lived  in  Oregon  about  40  miles 
southwest  of  Portland.  There  is  nothing  iu 
the  record  to  Indicate  any  real  cause  for  the 
delay,  unless  it  was  because  Lovegreu  did  not 
want  to  sell,  or  Erickson  was  not  willing  to 
pay  bim  the  price  he  demanded.  Erickson 
admits  that  Brown  was  contiuually  hurrying 
blm  to  close  the  trade.    He  does  not  deny 


that  be  told  Brown,  about  the  3d  day  of  No- 
vember, that  he  bad  received  a  definite  an- 
swer from  Lovegren,  saying  that  be  would 
neither  buy  nor  sell  the  Mason  county  land. 
Nor  does  he  deny  that  Brown  told  Mm,  on 
the  24th  day  of  August,  that  the  deal  ought 
to  be  closed  within  a  month.  Neither  does 
he  deny  that,  about  the  lOtb  day  of  Novem- 
ber, be  told  Brown  that  the  deed  was  on  the 
way  to  Lovegren's  wife,  and  that  "we  ought 
to  be  able  to  close  up'  this  week." 

Brown  further  testified  that,  on  the  20th  of 
November,  at  the  request  of  Erickson,  he 
went  with  bim  to  the  office  of  Erlckson's  at- 
torney and  that  while  there  be  (Brown)  took 
from. the. office  of  such  attorney  one  copy  of 
the  contract  the  copy  of  the  deed,  the  two 
notes,  the  abstract  of  title  to  the  King  county 
timber,  and  bis  letter  of  instructions,  and 
that  Erickson  refused  to  deliver  one  copy  of 
the  contract  At  the  time  of  the  trial  Brown 
was  in  possession  of  all  the  papers,  exc^t 
the  one  copy  of  the  contract  Erickson  says 
that  he  deliver^  the  abstract  of  title  to 
Brown  after  he  made  the  tender  on  December 
13th.  In  obedience  to  the  appellant's  direc- 
tion. Brown  had  the  timber  cruised,  and  the 
cruising  was  completed  about  November  10th. 
The  cruise  disclosed  that  the  land  contained 
much  more  timber  than  the  appellant  had 
theretofore  estimated. 

[1]  The  court  found  as  a  fact  that  Brown 
delivered  the  contract  to  the  respondent,  and 
concluded,  as  a  matter  of  law,  that  the  ap- 
pellant was  estopped  from  calling  off  the 
deal.  There  Is  nothing  in  the  record  to  sup- 
port the  finding  that  the  contract  was  deliv- 
ered. Brown  testified  that  he  handed  it, 
with  the  other  papers,  with  the  exception  of 
the  executed  deed,  over  to  Erickson  for  ex- 
amination. All  the  circumstances  of  the 
case  support  this  testimony.  Under  the  con- 
tract the  appellant  was  .to  receive,  in  ex- 
change for  the  timber,  the  Mason  county  land, 
valued  at  (14,000,  $8,000  in  cash,  and  two 
promissory  notes  for  $5,000  each.  The  re- 
spondent did  not  even  make  a  tender  of  per- 
formance until  the  13th  day  of  December.  It 
was  then  that  it  signed  the  notes  and  the 
duplicate  contract  and  caused  the  contract 
to  be  recorded.  Tb^  respondent  did  not 
know,  at  the  time  the  papers  were  turned 
over  to  It,  whether  It  could  acquire  the  Love- 
gren Interest  in  the  Mason  county  land.  It 
is  obvious  therefore,  we  think,  that  Brown 
did  not  intend  to  deliver  the  contract 

[2]  On  the  question  of  delivery  the  re- 
spondent has  cited  Richmond  ▼.  Morford,  4 
Waisb.  337,  30  Pac.  241,  31  Pac.  513 ;  Jackson 
V.  Lamar,  58  Wash.  383, 108  Pac.  946;  and 
Clemmons  v.  McGeer,  63  Wash.  446,  115  Pac. 
1081.  These  cases  announce  the  rule  that  the 
mere  possession  of  an  executed  deed  by  the 
grantee  is  prima  fade  evidence  of  delivery, 
"which  can  be  overthrown  only  by  clear  and 
convincing  evidence."  The  rule  of  evidence 
is  less  stringent,  however,  as  applied  to  execo- 
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tory  contracts.  13  Cyc.  564 ;  Hicks  v.  Goode, 
12  Leigh  (Va.)  493,  37  Am.  Dec.  677;  Dietz 
V.  Farlsh,  79  N.  Y.  520. 

[3]  Tbe  Diets  Case  was  quite  similar  to 
this.  It  was  an  action  to  compel  a  specific 
performance  of  a  contract  Tbe  court  said 
that  the  transaction  was  not  an  nnnsual  one, 
and  the  court  should  construe  the  acts  of  the 
parties  according  to  practical  business  rules. 
The  same  rule  applies  here,  and,  by  con- 
struing the  acts  of  the  parties  according  to 
practical  business  rules,  we  have  no  doubt 
that  there  was  no  delivery  of  the  contract. 
Whether  there  was  a  complete  delivery  de- 
pends upon  the  intention  of  tbe  parties,  and 
this  Intention  must,  of  course,  be  ascertained 
from  what  was  said  and  done,  and  from  all 
the  known  attendant  circumstances.  Matson 
V.  Johnson,  48  Wash.  256,  83  Pac.  324,  125 
Am.  St  Rep.  924. 

[4,  t]  Tbe  real  question  in  this  case  Is  one 
of  estoppel:  Is  the  appellant  estopped  upon 
tbe  facts  stated  from  refusing  to  carry  out 
its  contract?  Mr.  Erickson  testified  that  he 
told  Brown  before  he  received  the  papers 
that,  if  the  bid  was  not  going  through,  he 
did  not  want  to  buy  Lovegren's  interest 
This  Brown  does  not  deny.  The  correspond- 
ence between  Brown  and  his  principal  and 
bis  oral  testimony  both  show  that  he  knew, 
as  early  as  August  24th,  that  Erickson  would 
be  required  to  acquire  the  Iiovegren  Interest 
in  order  to  carry  out  tbe  transaction.  It 
must  not  be  forgotten,  however,  that  he  told 
Erickson  that  the  deal  ought  to  be  closed 
within  a  month,  and  that  Erickson  told 
Brown  on  the  10th  of  November  that  he 
ought  to  be  able  to  close  tbe  deal  within  a 
week.  On  tbe  13th  day  of  November,  Brown 
gave  Erickson  notice  that  the  deal  must  be 
closed  by  the  20th.  This,  we  think,  under 
all  the  circumstances,  was  a  reasonable  time. 
Indeed,  there  is  nothing  in  the  record  to  in- 
dicate, as  we  have  'said,  that  with  due  dili- 
gence Erickson  could  not  have  acquired  tbe 
Lovegren '  Interest  long  prior  to  November 
20tb.  Lovegren  and  his  wife  were  living 
within  200  miles  of  the  city  of  Seattle,  where 
both  Erickson  and  Brown  resided.  Erickson 
testified  that  there  was  nothing  to  delay  clos- 
ing the  deal,  except  acquiring  the  Lovegren 
interest  He  did  not  undertake  to  explain 
why  the  Lovegren  interest  could  not  have 
been  acquired  much  sooner.    The  rule  is: 

"If  the  offer  does  not  limit  the  time  for  its 
acceptance,  it  must  be  accepted  within  a  rea- 
sonable time.  If  it  does,  it  may,  at  any  time 
within  the  limit  and  so  long  as  it  remains  open, 
be  accepted  or  rejected  by  the  party  to  whom,  or 
be  withdrawn  by  the  party  by  whom,  it  was 
made."  Minneapolis,  etc.,  Ry.  Co.  v.  Columbus, 
etc.,  MiU,  119  U.  S.  149,  7  Sup.  Ct  168,  30  L. 
Ed.  376. 

Tbe  most  favorable  view  that  can  be  taken 
for  the  respondent  is  that  the  appellant  con- 
sented that  It  should  have  a  reasonable  time 
in  which  to  acquire  the  Lovegren  interest 


Colpe  V.  LlndWom,  57  Wash.  106, 106  Pac.  634 ; 
Miller  v.  Rice,  133  111.  315,  24  N.  E.  543. 

In  the  Miller  Case  it  was  said  that,  where 
time  Is  not  In  express  terms  made  of  the 
essence  of  the  contract,  its  materiality  may 
be  implied  upon  a  variety  of  circumstances, 
such  as  where  the  subject-matter  of  the  con- 
tract is  from  its  nature  subject  to  consider- 
able and  frequent  variations  of  price,  or 
"where  the  object  of  the  contract  is  a  com- 
mercial enterprise." 

The  judgment  is  reversedi  with  directions 
to  grant  the  relief  prayed  for  in  tbe  com- 
plaint 

MORRIS,  a  J.,  and  CROW  an4  PARKER, 
JJ.,  concur. 

'°°°°°~  (83  Wash.  628) 

MEEKER  T.  WADDLB  et  ox.  (No.  12487.) 
(Supreme  Court  of  Washington.    Jan.  25,  1915.) 

1.  Appeal  and  ETrbob  (5  272*)— Resebvation 
OF  Gbounds  of  Review — Exceptions  to 
Findings— CoNOLtrsioNS. 

Under  Rem.  &  Bal.  Code,  f  383,  providing 
that  exceptions  to  tbe  findings  of  fact  or  con- 
clusions of  law  in  a  decision  of  a  ^court  or 
judge  upon  a  cause  tried  without  a  jury  may 
be  taken  either  by  stating  to  the  judge  when 
the  decision  is  signed  that  the  party  excepts 
thereto,  or  by  filing  written  exceptions  within 
five  days  after  the  filing  of  the  decision,  or 
where  the  decision  is  signed  subsequently  to  the 
hearing  and  in  the  absence  of  the  party  except- 
ing within  five  days  after  service  of  a  copy  of 
the  decision  or  of  written  notice  of  tbe  filing 
thereof,  exceptions  to  the  findings  and  conclu- 
sions not  taken  witliin  tbe  time  specified  are 
InsuflScient  to  secure  a  review  of  the  evidence 
upon  jrhidi  they  are  based  In  the  appellate 
court 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1611-1619;  Dec.  Dig.  f 
272.*] 

2.  Tbial  (I  405*)— ExcxPTioKB  TO  Findings 
— Conclusions. 

Under  Rem.  &  Bal.  Code,  {  883,  where  no- 
tice of  the  filing  of  findings  of  fact  and  conclu- 
sions of  law  is  not  served,  exceptions  may  be 
taken  within  five  days  after  the  party  acquires 
notice  in  any  way. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  963-965,  967;    Dec.  Dig.  !  405.»] 

3.  Appeal  and  Erbob  (§  655*)— Recobd— Ab- 
btbact  and  Statemknt  of  Facts. 

The  failure  to  properly  except  to  the  court's 
findings  of  fact  and  conclusions  of  law  did  not 
require  the  striking  of  the  entire  statement  of 
facts  and  abstract  of  the  record,  where  tbe  suf- 
ficiency of  the  complaint  to  support  any  de- 
cree in  plaintiff's  favor  was  raised  by  demur- 
rers and  tbe  sufficiency  of  the  evidence  in  sup- 
port thereof  was  raised  by  a  motion  for  a  non- 
suit to  the  adverse  rulings  upon  each  of  which 
exceptions  were  duly  noted,  and  so  much  of 
the  statement  of  facts  as  showed  the  testimony 
up  to  the  motion  for  nonsuit  was  properly  in 
the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2823-2825;  Dec.  Dig.  { 
655.»] 

4.  ExEcirroBS  and  Administbatobs  ({  315*)— 
Decbee  op  Distbibution— Collatkbal  At- 
tack. 

A  decree  of  distribution  by  the  superior 
court  in  probate,  made  after  due  notice  and 
hearing,  is  entitled  tp  the  same  weight  as  a 
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judgment  in  any  court  or  proceeding,  Is  of  equal 
■olemnlty,  and  cannot  be  attacked  or  annulled 
in  any  coUateral  proceeding  except  fpr  fraud. 

[Ed.  Note.— For  other  cases,  see  B^ecutora 
and  Administrators,  Cent  Dig.  {S  1298-1314; 
Dec.  Dig.  I  315.  •] 

8.   BXECTTTOBB  AND  ADMINISTEATOBS  (8  316*)— 

Decrex  of  DiSTBiBtnaoN— Coi-latebal  At- 
tack. 

A  decree  distribnting  a  deceased  wife  s  en- 
tire estate,  including  land  purchased  during 
coverture  with  the  proceeds  of  a  sale  of  her 
separate  property,  to  the  surviying  husband, 
could  not  be  set  aside  merely  because  the  hus- 
band falsely  represented  that  the  land  was  com- 
munity property,  as  whether  land  acquired  dui^ 
ing  marriage  is  separate  or  community  property 
is  often  a  very  intricate  and  mixed  question  of 
law  and  fact,  while  treating  his  representation 
as  ohe  of  fact  the  decree  merely  rested  on  per- 
jured testimony,  which,  in  the  absence  of  some 
other  extrinsic  and  collateral  fact  entering  into 
and  constituting  fraud  in  the  transaction,  will 
not  invalidate  a  judgment 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ii  li98-1314; 
Dec.  Dig.  i  815.»] 

Department  1.  Appeal  from  Superior 
Court,  Lewis  County;   A.  B.  Rice,  Judge. 

Action  by  Ezra  M.  Meeker,  executor  of 
the  last  will  of  Eliza  J.  Meeker,  deceased, 
and  as  sole  devisee  thereunder,  against  Rob- 
ert W.  Waddle  and  wife.  From  a  Judgment 
for  plalntlft,  defendants  appeal.  Reversed 
and  remanded,  with  instructions. 

Forney  &  Ponder,  of  Cbehalls,  and  B.  H. 
Rhodes,  of  Centralla,  for  appellants.  Dy- 
sart  ft  Ellsbury  and  C.  D.  Cunningham,  all 
of  Centralla,  and  J.  H.  Templeton,  of  Seat- 
tle, for  respondent 

HOLCOMB,  J.  Plaintiflf  brought  this  ac- 
tion to  set  aside  a  decree  of  distribution, 
and  to  recover  an  Interest  which  he  claims 
In  certain  property  as  successor  in  interest 
to  and  heir  at  law  of  Abbie  Waddle,  the  de- 
ceased wife  of  Robert  W.  Waddle,  basing 
his  claim  on  the  supposition  that  the  assets 
of  her  estate  were  separate  and  not  com- 
munity, whereas  distribution  thereof  was 
made  by  the  superior  court,  sitting  in  pro- 
bate, as  oommunlty  property. 

The  respondent  first  moves  the  coart  to 
'Strike  the  appellants'  statement  of  facts  and 
abstract  of  record  based  thereon,  and  to  re- 
fuse to  consider  for  any  purpose  on  this  ap- 
peal the  evidence  embodied  in  said  state- 
ment of  facts  and  abstract  of  record  based 
thereon,  for  the  reason  and  because  no  ex- 
ceptions were  taken  or  reserved  or  entered 
to  the  findings  of  fact  embodied  In  the  decree. 
It  appears  from  the  transcript  that  no  for- 
mal findings  of  fact  and  conclusions  of  law 
were  made  by  the  trial  court  A  simple  de- 
cree, reciting  the  facts,  was  entered  by  the 
court  No  exceptions  to  the  findings  were 
either  noted  by  the  court  or  filed  In  writing 
within  five  days  after  the  entry  of  said  de- 
cree, as  required  by  section  383,  Rem.  &  Ral. 
Code.  It  appears  that  the  decision  or  deci'ee 
was  signed  subsequently  to  the  hearing  of 


the  case,  the  hearing  being  completed  oo  or 
about  April  23,  1914,  and  the  judgmuit  be- 
ing signed  on  June  22,  1914.  It  does  not  ap- 
pear whether  counsel  for  appellants  were 
present  when  the  judgment  was  signed,  and 
had  notice  thereof,  or  not  They  evidently 
had  some  notice  thereof,  however,  for  they 
gave  notice  of  appeal  from  the  judgment  on 
August  25,  1914. 

(1]'It  has  been  h^d  by  this  court  that, 
where  exceptions  to  the  findings  of  fact  and 
conclusions  of  law  are  not  taken  within  five 
days  after  their  filing,  they  are  insufficient 
to  secure  a  review  of  the  evidence  upon 
which  they  are  based  in  the  appellate  court 
Nat  Bank  of  Com.  v.  Seattle,  etc.  Works, 
15  Wash.  128,  45  Paa  781, 

[2]  Under  this  section  written  exceptions 
to  findings  must  be  filed  within  five  days 
after  the  notice  of  the  decision.  Rice  v.  Ste- 
vens, 9  Wash.  298,  37  Pac  440;  Irvrln  v. 
Olympla  Waterworks,  12  Wash.  112,  40  Pac. 
637;  BaUard  v.  First  National  Bank,  13 
Wash.  670,  43  Pac.  938. 

But  when  notice  of  the  filing  of  the  find- 
ings is  not  served,  exceptions  may  be  taken 
within  five  days  after  acquiring  notice  in 
any  way.  Irwin  v.  Olympla  Water  Works, 
supra;  Fisher  v.  Kirschberg,  17  Wash.  290, 
49  Paa  488;  Mann  v.  Provident  Life,  etc., 
Co.,  42  Wash.  581,  85  Pac.  56;  Klnkade  v. 
Wltherop,  29  Wash.  10,  69  Pac.  399. 

[3]  It  does  not  follow,  however,  that  re- 
spondent's motjon  to  strike  the  entire  state- 
ment of  facts  and  abstract  of  the  record 
should  be  granted.  The  sufficiency  of  the 
complaint  to  support  any.  decree  in  respond- 
ent's favor  was  raised  by  demurrers  by  the 
appellants,  and  the  sufficiency  of  the  evi- 
dence in  support  of  respondent's  complaint 
was  raised  by  appellants,  by  a  motion  for 
nonsuit  at  the  conclusion  of  respondent's  evi- 
dence, to  the  adverse  rulings  upon  each  of 
which  appellants'  exceptions  were  dnly  not- 
ed. So  much  of  the  statement  of  facts, 
therefore,  as  shows  the  testimony  up  to  re- 
spondent's motion  for  nonsuit  Is  properly  in 
the  record,  and  has  been  pr<^)erly  certified, 
together  with  all  the  other  facts.  The  ab- 
stract contains  the  pleadings  and  the  judg- 
ment and  a  synopsis  of  the  facts  above  al- 
luded to.  It  being  proper  and  necessary, 
therefore,  to  consider  said  portions  of  the 
record,  the  same  will  not  be  stricken,  and 
the  motion  of  respondent  will  be  denied. 
We  will  approach  the  case,  therefore,  with 
a  view:  First,  of  determining  whether  or 
not  the  complaint  stated  a  cause  of  action 
against  the  appellants;  and,  second,  wheth- 
er or  not  the  facts  produced  at  the  trial  by 
respondent  entitled  him  to  any  recovery. 

The  complaint  alleged,  among  other  things : 

"That  on  the  2d  day  of  December,  1913,  the 
last  will  and  testament  of  Elisa  J.  Meeker,  de- 
ceased, was  duly  admitted  to  probate  in  the 
superior  court  for  King  county.  Wash.,  and 
that  on  said  date  the  plaintiff  herein  was  duly 
appointed  and  qualified  as  the  executor  of  the 
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last  will  and  testament  of  said  Eliza  3.  Meeker, 
aod  ever  since  said  date  has  been  and  now  is 
the  duty  appointed,  qnalified,  and  acting  ezeca- 
tor  of  tbe  last  will  and  testament  of  Eliza  J. 
Meeker,  deceased,  and  tliat  lie  is  aole  devisee 
therennder. 

"That  on  or  about  the  15th  day  of  Mayjl909, 
one  Abbie  Waddle  died  In  Lewis  county,  Wash., 
leaving  a  large  amonnt  of  real  property  and 
leaving  surviving  her  Eliza  J.  Meeker,  now  de- 
ceased, and  Robert  W.  Waddle,  her  husband,  as 
her  heirs  at  law  and  the  only  persons  who  were 
entitled  to  any  share  in  said  Abbie  Waddle's 

"That  thereafter  and  on  or  abont  the  1st  day 
of  June,  1909,  the  said  Robert  W.  Waddle, 
defendant  herein,  filed  a  petition  in  the  superior 
court  of  Lewis  county.  Wash.,  in  probate,  setr 
ting  forth  the  fact  that  said  Abbie  Waddle  died 
in  Lewis  qounty.  Wash.,  on  or  about  the  15th 
day  of  May,  1909,  and  stated  under  oath  in 
said  petition  that  said  Robert  W.  Waddle  was 
tbe  widower  of  said  Abbie  Waddle,  and  that  all 
of  the  property  of  which  said  Abbie  Waddle 
died  seised  was  community  property,  and  that 
the  same  upon  the  said  Abbie  Waddle's  death 
became  tbe  property  absolutely  of  said  Robert 
W.  Waddle. 

"That  the  said  Robert  W.  Waddle  was,  on 
or  about  June  14, 1909,  appointed  as  the  admin- 
istrator of  the  estate  of  said  Abbie  Waddle,  de- 
ceased, and  that  on  or  about  tbe  23d  day  of 
September,  1910,  the  said  defendant  Robert  W. 
'  Waddle,  as  such  administrator,  filed  in  the  of- 
fice of  the  clerk  of  said  court  a  purported  final 
account  in  said  estate,  and  alao  made  applica- 
tion for  an  order  of  distribution  therein,  dis- 
tributing the  entire  estate  left  by  the  said  Ab- 
bie Waddle  to  the  defendant  Robert  W.  Wad- 
dle as  his  sole  and  separate  estate;  that  in 
said  final  report  and  application  for  distribu- 
tion tbe  said  Robert  W.  Waddle  falsely  and 
fraudulently  represented  to  the  court  that  said 
Abbie  Waddle  had  died  without  leaving  any 
heirs  other  than  the  defendant  Robert  W.  Wad- 
dle, her  surviving  husband,  and  also  falsely  and 
fraudulently  represented  to  the  court  that  all 
of  the  property  of  which  the  said  Abbie  Waddle 
was  seised  at  the  time  of  her  death  was  the 
community  property  of  the  said  Abbie  Waddle 
and  the  defendant  Robert  W.  Waddle;  that 
said  final  report  and  application  for  order  of 
distribution  came  on  for  hearing  in  said  court 
on  tbe  2d  day  of  November,  1910,  and  that  on 
the  false  and  fraudulent  showing  and  testimony 
produced  by  the  said  defendant  Robert  W.  Wad- 
dle, the  said  court  on  said  date  entered  an  order 
approving  said  final  account  and  distributed  all 
of  tbe  assets  of  which  the  said  Abbie  Waddle 
died  seised  to  the  said  defendant  Robert  W. 
Waddle,  to  the  exclusion  of  all  other  persons 
or  heirs  of  said  Abbie  Waddle,  said  proceeding 
being  in  the  superior  court  of  Lewis  county. 
Wash.,  entitled  'In  the  Matter  of  the  Estate  of 
Abbie  Waddle,  Deceased,'  numbered  1072  in 
probate. 

"That  the  defendant  Robert  W.  Waddle  and 
Abbie  Waddle  were  married  some  time  prior 
to  the  year  1894,  the  exact  date  being  unknown 
to  tbe  plaintiff;  that  at  said  time  Abbie  Wad- 
dle, whose  maiden  name  waa  Abbie  Sumner, 
owned  a  farm  situated  near  Tenino,  Thurston 
county.  Wash.,  which  was  her  own  sqwrate  and 
individual  property;  that  thereafter,  to  wit, 
after  said  marriage,  said  Abbie  Waddle,  former- 
ly Abbie  Sumner,  sold  said  property  for  the  sum 
of  $9,700,  and  immediately  thereafter  invested 
tbe  same  money  derived  from  the  sale  of  said 
farm  in  certain  described  property,  to  wit  [de- 
scribing the  same],  which  said  property,  to- 
getlier  with  any  other  property  of  which  said 
Abbie  Waddle  died  seised,  was  her  aole  and 
separate  property  and  estate  and  in  no  wise 
commnnity  property. 

"That  said  property  was  distributed  to  the 
■aid  defendant  Robert  W.  Waddle  by  reaaon  of 


his  false  and  fraudulent  representations,  mad* 
to  the  court,  and  that  the  same  waa  illegally 
and  fraudulently  obtained:  that  in  truth  and 
in  fact  said  property  should  have  been  distrib- 
uted aa  the  separate  property  of  the  aaid  Ab- 
bie Waddle,  and  the  same  would  have  been  so 
distributed  had  not  tBe  said  Robert  W.  Waddle  " 
falsely  and  fraudulently  withheld  from  tbe  court 
tbe  true  facts  in  regard  to  the  ownership  of 
said  property  by  the  said  Abbie  Waddle  in 
her  separate  rights;  that  the  aaid  Eliza  J. 
Meeker  waa  the  only  heir  at  law  of  the  said  Ab- 
bie Waddle,  said  Abbie  Waddle  leaving  surviv- 
ing her  no  father  or  mother,  or  sister  or  broth- 
er, or  child  or  children,  other  than  the  said 
Eliza  J.  Meeker,  who  was  her  sister ;  that  aaid 
Robert  W.  Waddle  was  only  entitled  to  one- 
half  of  said  property  and  that  the  other  one- 
half  interest  in  and  to  said  property  was  and 
is  the  property  of  the  estate  ot  Eliza  J.  Meeker, 
deceased ;  that  this  plaintiff  has  only  within 
the  last  year  discovered  that  the  said  defendant 
Robert  W.  Waddle  had,  by  the  aforeaaid  false 
and  fraudulent  representations,  obtained  a  de- 
cree of  distribution,  distributing  the  entire  es- 
tate of  said  Abbie  Waddle  to  himself,  and  that 
the  estate  of  Eliza  J.  Meeker  had  an  interest 
therein ;  that  said  decree  of  distribution  would 
not  have  been  made  except  for  the  false  and 
fraudulent  representations  of  the  said  Robert 
W.  Waddle,  and  except  for  the  fraud  perpe- 
trated by  said  Waddle  upon  said  court  in  with- 
holding from  the  court  the  truth  aa  to  the 
ownership  of  said  property,  he,  the  said  defend- 
ant, Robert  W.  Waddle,  at  all  times  knowing 
well  that  said  property  was  the  separate  prop- 
erty of  said  Abbie  Waddle,  deceased. 

"That  plaintiff  has  been  informed  and  alleges 
the  facts  to  be  that  tbe  said  defendants  have 
sold  and  transferred  the  following  portions  of 
said  property  [describing  tbe  same]  and  received 
the  sum  of  $6,200  for  said  last  above  described 
portions  of  said  property,  one-half  of  which 
said  property  or  the  proceeds  thereof  was  and 
is  the  property  of  tbe  estate  of  Eliza  J.  Meeker, 

"That  the  defendants  Robert  W.  Waddle  and 
EJatella  J.  Waddle,  now  are  husband  and  wife, 
and  that  the  aaid  Estella  J.  Waddle  has  and  is 
asserting  an  interest  therein  adverae  to  plain- 
tiff. 

"Wherefore  plaintiff  prays  that  the  decree  of 
distribution,  entered  in  aaid  estate  of  Abbie 
Waddle  on  or  about  November  2,  1910,  in 
this  court,  he  set  aside  and  held  for  naught, 
and  that  plaintiff  have  judgment  for  an  un- 
divided one-half  interest  in  and  to  said  property 
of  said  estate  or  the  proceeds  thereof,"  etc. 

The  appellants  demurred  separately  as  to 
any  caose  of  action  attempted  to  be  set  ont 
by  the  respondent  In  any  capacity,  either  as 
executor  or  as  devlaee  under  the  will  of  Eliza 
J.  Meeker,  on  the  ground,  among  others,  that 
the  actioD  was  barred  by  the  statute  of  limi- 
tations, and  that  the  facts  stated  were  insuf- 
ticient  to  constitnte  a  cause  of  action.  Tbe 
demurrers  were  overruled  and  exception 
noted. 

Upon  tbe  aanimptlon  that,  upon  going  to 
trial,  any  defects  or  omissions  In  the  com- 
plaint which  might  be  cored  by  amoidment 
are  deemed  amended  to  conform  to  the 
proofs,  we  will  next  notice  the  evidence  In- 
troduced In  behalf  of  respondent  In  rapport 
of  his  complaint  The  flies  In  probate  In  the 
estate  of  Abbie  Waddle,  deceased.  In  the  said 
superior  court,  were  admitted  in  evidence, 
whereby  It  appears  that  Abbie  Waddle  died 
in  May,  1909,  and  the  appellant  Immediately 
administered  upon  taer  estate,^  being  appolnt- 
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ed  administrator  June  14,  1909.  Both  the 
petition  and  Inrentory  exhibit  the  land  in  con- 
troversy as  community  property.  On  Novem- 
ber 2,  1910,  a  decree  of  distribution  was  en- 
tered, after  due  notice  and  bearing,  awarding 
all  of  the  property  to  the  appellant  Robert 
W.  Waddle  as  community  property.  No  ex- 
ceptions were  taken  by  any  relative  or  Heir 
of  deceased.  Respondent  knew  of  the  death 
of  deceased,  Abbie  Waddle,  within  a  day  or 
two  thereafter,  but  took  no  steps  to  assert 
his  Interest  in  her  estate,  and  paid  no  atten- 
tion to  the  administration  thereof.  Respond- 
ent testified  that  he  first  heard  of  the  admin- 
istration in  the  latter  part  of  1912,  or  early 
in  1918.  Respondent's  own  wife  had  died  on 
October  9,  1909.  This  action  was  brought 
December  10,  1913.  The  relief  demanded  is 
to  set  aside  the  decree  of  distribution  entered 
November  2, 1910,  in  the  probate  proceedings, 
based  upon  the  allegations  that  the  decree 
was  procured  to  be  made  and  entered  by 
means  of  false  and  fraudulent  representa- 
tions of  appellant  Waddle.  There  is  nothing 
in  the  testimony  in  support  of  respondent's 
complaint  that  shows  whether  or  not  the  ap- 
pellant Waddle  testified  at  the  bearing  on  the 
final  account  and  petition  for  distribution  of 
the  estate  of  Abble  Waddle.  There  Is  some 
testimony  to  the  effect  that  Mr.  Waddle  stat- 
ed to  a  neighbor  that  he  was  going  to  have 
Mrs.  Waddle's  estate  probated,  that  after- 
wards be  said  he  had  the  same  probated  in 
order  to  shut  out  some  heirs,  and  that  later 
he  said  it  was  the  Meeker  heirs  he  was  going 
to  shut  out  The  muniments  of  title  to  vari- 
ous tracts  of  land  as  shown  by  various  deeds, 
and  of  the  sale  of  the  land  mentioned  in  the 
complaint  as  having  been  sold  by  the  defend- 
ants after'  being  distributed  to  them,  were 
produced  in  evidence.  Appellant  also  testi- 
fied. In  behalf  of  respondent,  that  Abble  Wad- 
dle was  his  wife;  that  sbe  died  May  29, 
1909;  that  they  were  married  on  July  6, 
1892 ;  that  they  lived  north  of  Centralia  and 
before  that  near  Bucoda  in  Thurston  county ; 
that  they  sold  the  property  tn  Thurston  coun- 
ty for  $9,700. 

[4]  It  has  been  repeatedly  held  by  this 
court  that  a  decree  of  distribution  by  the 
superior  court  in  probate,  made  after  due 
notice  and  hearing,  is  entitled  to  the  same 
weight  as  a  judgment  in  any  court  or  pro- 
ceeding, is  of  equal  solemnity,  and  cannot  be 
attacked  or  annulled  in  any  collateral  pro- 
ceeding, except  for  fraud.  In  re  Ostlund's 
Estate,  57  Wash.  359,  106  Pac.  1116,  135  Am. 
St  Rep.  990;  Alaska,  etc.,  Ck>.  v.  Noyes,  64 
Wash.  673,  117  Pac  492 ;  Krohn  v.  Hirsch, 
142  Pac.  647;  Bayer  v.  Bayer,  145  Pa&  433, 
decided  January  8,  1915 ;  In  re  Bell's  Estate, 
70  Wash.  498,  127  Pac.  100.  Unless,  there- 
fore, the  decree  of  distribution  in  the  Waddle 
estate,  by  the  superior  court  of  Lewis  county 
BitUng  in  probate,  can  be  set  aside  on  the 
ground  that  it  was  fraudulently  obtained,  it 
ts  invulnerable  to  such  an  attack  as  this. 


[i]  The  only  ground  of  fraud  alleged  or 
attempted  to  be  proven  by  the  respondent  was 
that  the  appellant  Robert  W.  Waddle  falsely 
represented  that  the  land  in  controversy  was 
the  community  proi>erty  of  himself  and  his 
deceased  wife,  whereas  in  truth  and  in  fact 
it  was  separate  property,  and  the  attempted 
showing  of  a  declaration  against  interest  on 
the  part  of  Waddle  that  he  was  having  the 
same  probated  in  order  to  shut  out  heirs. 
As  to  the  first  proposition,  the  question  of 
whether  land  acquired  during  the  marriage 
of  spouses  is  separate  or  community  property 
is  one  which  has  often  puzzled  the  courts, 
and  is  often  a  very  intricate  and  mixed  ques- 
tion of  law  and  fttct  A  great  deal  of  re- 
spondent's evidence  end  argument  in  this  case 
went  to  the  point  that  the  land  in  controversy 
was  in  fact  and  in  law  the  separate  property 
of  the  deceased,  Abble  Waddle,  and  should 
have  been  so  determined  by  the  court  That 
may  ba  It  does  not  follow,  however,  that 
tbe  decree  of  distribution  must  be  set  aside 
for  that  reason  only.  It  presupposes  that  the 
court  at  the  time  of  the  determination  in  the 
probate  matter  was  ill-advised  either  as  to 
the  law  or  as  to  the  facts.  Which  are  we 
now  to  say  was  the  case?  If  he  were  wrongly 
advised  as  to  tbe  facts,  then  the  case  present- 
ed Is  merely  one  where  the  testimony  upon 
which  the  decree  rests  was  perjured.  That 
does  not  avail  the  respondent  for  the  reason 
that  decrees  In  a  court  of  Justice  cannot  be 
set  aside  on  collateral  attack,  as  being  fraud- 
ulently obtained  upon  the  sole  ground  that 
they  were  obtained  upon  perjured  evidence, 
without  some  other  extrinsic  and  collateral 
fact  entering  into  and  constituting  fraud  In 
the  transaction.  To  hold  otherwise  would  be 
to  lead  ultimately  to  bewildering  end  endless 
uncertainty  and  confusion.  In  McDougall 
V.  Walling,  21  Wash.  478,  o;i  page  486,  58 
Pac.  669,  on  page  671,  75  Am.  St  Rep.  849, 
this  court  per  Reavls,  J.,  said: 

"Perjury  is  not  specified  In  onr  statute  as  a 
distinctive  ground  for  vacating  a  judgment 
There  must  at  any  rate,  be  connected  with  it 
such  circumstances  as  will  relieve  tbe  opposite 
party  from  all  implication  of  want  of  diligence, 
and  deceive  him  completely  in  the  nature  of  tbe 
testimony." 

See  Friedman  v.  M'anley,  21  Wash.  675,  59 
Pec.  490;  Graves  v.  Graves,  132  Iowa,  199, 
109  N.  W.  707,  10  L.  R.  A.  (N.  S.)  216,  10  Ann. 
Ca&  1104,  and  note  thereto ;  United  States  v. 
Throckmorton,  98  U.  S.  61,  25  Li  Ed.  93,  and 
the  case  just  decided  by  this  court ;  Bayer  v. 
Bayer,  145  Pac.  433,  filed  January  8,  1915. 

In  the  last  case  cited  the  facts  as  to  mis- 
representation of  the  beneficiary  of  the  pro- 
bate proceedings  were  very  similar  to  the 
facts  in  the  case  at  bar.  If  decrees  were  to 
be  set  aside  upon  the  mere  ground  that  they 
were  based  upon  perjured  testimony,  decrees 
might  never  become  final,  for  tbe  decree 
which  held  that  a  former  decree  was  foundett 
upon  perjured  testimony  might  itself  later 
be  attacked  upon  tbe  ground  that  It  was  pro- 
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cured  by  perjured  testimony,  and  so  on  ad  In- 
finitum. We  are  convinced,  therefore,  that 
there  were  not  sufficient  tacts,  either  stated 
In  the  complaint  or  proven  at  the  trial  by  re- 
spondent, to  entitle  respondent  to  recover, 
and  that  the  judgment  of  nonsuit  moved  for 
by  appellant  should  have  been  granted. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  :to 
dismiss  the  action. 

MORRIS,  CHADWICK,  MOUNT,  and 
PARKEB,  JJ.,  concur. 


(83  Wash.  618)  " 

KING  et  vx.  T.  KING  et  ux.    (No.  12020.) 
(Supreme  Court  of  Washington.    Jan.  19,  1916.) 

1.  Appeal  and  Ebbob  (|  766*)—Bbikf8— De- 
fects—E^kfkct. 

Where  respondents  moved  to  dismiss  the 
appeal  because  all  references  in  appellants'  brief 
were  to  the  statement  of  facts,  aUd  not  to  the 
abstract,  etc.,  and  respondents  themselves  f  uilty 
of  the  same  fault,  the  court  will  not  dismiss. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3101,  3126;  Dec  Dig.  S 
766.»] 

2.  Appeal  and  Ebbob  (8  682*)— Bbikfb— Ab- 
STBACT— Defects— Effect. 

Where  appellants'  abstract  states  the  evi- 
dence in  a  clear,  narrative  form,  with  reason- 
able fullness,  it  is  enough,  and  it  is  not  ground 
for  dismissal  of  the  appeal  that  it  does  not 
quote  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2582,  2583;  Dec.  Dig.  g 
582.»] 

3.  Apfbai.  and  Ebbob  (g  635*)— Brief— Ab- 
stract—Instbuctions. 

Where  appellants'  abstract  contains  only 
those  instructions  on  which  claims  of  error  have 
been  predicated,  but  it  appears  by  respondent's 
supplemental  abstract  that  the  instructions  com- 
plained of  are  in  no  way  modified  or  controlled 
by  those  not  set  out,  appellants'  action  is  not 
ground  for  dismissal  of  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  2285,  2776-2782,  2829; 
Dec.  Dig.  g  635.*] 

4.  Landlord  and  Tenant  (g  180*)— BJviotiow 
— Action— Sufficiency  of  Evidence. 

Evidence  in  a  tenant's  action  for  eviction 
and  conversion  of  personalty  held  sufiScient  as 
to  the  facts  of  eviction  and  conversion  to  go  to 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  gg  715-7^;  Dec.  Dig.  g 
180.»] 

5.  Landlord   and   Tenant   (g   48*)- Total 
Breach- Measure  of  Damaoes. 

The  measure  of  a  lessee's  damages  for  total 
breach  of  bis  lease  is  the  difference  between  the 
market  rental  value  of  the  premises  for  the  un- 
expired term  of  the  lease  and  the  rent  reserved 
for  such  time. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  gg  114-116;  Dec.  Dig.  g 
48.*] 

6.  Appeal  and   Error   (g  1066*) — Habiojess 
Error- Instbuctions. 

An  instruction  in  a  tenant's  action  for  evic- 
tion that  his  measure  of  damages  was  the  value 
of  the  use  of  the  premises  for  the  time,  subse- 
quent to  the  eviction,  for  which  rent  had  been 
paid,  while  abstractly  erroneous,  in  that  the  true 
mpflRure  of  damages,  of  which   there   was  no 


evidence,  was  the  difference  between  the  market 
rental  value  for  the  entire  unexpired  term  and 
the  rent  reserved  therefor,  was  not  prejudicial 
to  the  landlord. 

[£id.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4220;   Dec.  Dig.  g  1066.*] 

7.  Trial    (g    253*)- Instructions— Ionorino 
Issues. 

In  a  tenant's  action  for  eviction,  in  which 
the  landlord  pleaded,  both  as  a  defense  and  a 
counterclaim,  that  the  tenant  had  attempted  to 
bum  the  property,  an  instruction  that  there  was 
no  evidence  that  a  certain  person  set  fire  to  the 
premises,  or  that  he  was  plaintiff's  agent,  and 
that  there  could  be  no  recovery  on  the  counter- 
claim, was  erroneous,  as  eliminating  the  affirma- 
tive defense,  even  if  correct  as  to  the  counter- 
claim. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  417;   Dec.  Dig.  g  253.*] 

8.  Trial   (g   143*)— Instructions— Question 

FOR  JURT. 

An  instruction  is  erroneous  which  takes 
from  the  jury  a  question  whereon  there  was  com- 
petent evidenc,e  as  to  which  reasonable  men 
might  differ. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  250-263 ;  Dec.  Dig.  g  143.*] 

9.  Landlord  and  Tenant  (g  180*)- Eviction 
,  — Action  by  Tenant— Evidence. 

Evidence  in  a  tenant's  action  for  eviction 
held  sufiicient  to  sustain  a  finding  that  fire  had 
been  set  to  the  demised  premises  by  plaintiffs  or 
their  agent. 

[£M.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  gg  715-729;  Dec.  Dig.  g 
180.*] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County ;   E.  B.  Preble,  Judge. 

Action  by  Charles  D.  King  and  Frances  A. 
King  against  George  F.  King  and  Angle  King 
for  damages  for  wrongful  eviction  from  leas- 
ed premises  and  for  conversion  of  personal 
property.  From  a  Judgment  against  them  for 
$750,  defendants  appeal.  Reversed  and  re- 
manded. 

George  B.  Holden  and  Englehart  ft  Rlgg, 
all  of  North  Yakima,  for  appellants.  Snlvely 
A  Bounds,  of  North  Yakima,  for  respondents. 

ELLIS,  J.  This  is  an  action  for  damages 
for  wrongful  eviction  from  leased  premises 
and  for  conversion  of  personal  property. 

On  December  4,  1912,  the  defendants  by 
written  lease  demised  to  the  plaintifCs  for  a 
term  of  two  years  the  second  floor  and  the 
south  room  of  the  first  floor  of  a  two-story 
frame  building  In  Toppenish,  Wash.,  known 
as  the  "King  Rooming  House,"  at  a  rental  of 
$60  per  month.  At  the  same  time  the  de- 
fendants leased  and  agreed  to  sell  to  plaln- 
tifTs  the  furniture  and  household  goods  con- 
tained in  the  upstairs  for  $900,  plaintiffs  pay- 
ing $460  down,  and  agreeing  to  pay  the  bal- 
ance in  two  equal  installments,  as  evidenced 
by  two  promissory  notes  for  $226  each,  due 
in  6  and  12  months,  respectively.  By  the  sec- 
ond lease  and  contract  of  sale  the  defendants 
agreed  to  execute  and  deliver  to  plaintiffs  a 
bUl  of  sale  of  the  furniture  upon  final  pay- 
ment of  the  deferred  Installments  and  Inter- 
est.   Under  these  leases  the  plalnttlTs  occa- 
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ided  the  ptemlaes  and  were  In  possession  of 
the  fnrnltnre  from  December  5, 1912,  to  April 
13,  1913.  Tbere  was  a  conflict  of  evidence 
as  to  whether  the  rent  bad  been  paid  to  April 
24  or  to  Hay  4.  1913. 

Early  In  the  morning  of  April  13,  1913,  a 
fire  was  discovered  in  three  Inner  and  adjoin- 
ing rooms  on  the  second  floor.  It  was  of  in- 
cendiary origin.  Holes  had  been  cut  in  the 
partition  walls  and  skylights  of  the  rooms. 
The  furniture  bad  been  piled  on  the  beds. 
Coal  oil  bad  been  poured  aboat  each  of  the 
rooms,  and  the  bed  clothes  were  saturated 
with  oil.  Cans  of  oil  were  standing  in  each 
room.  There  were  two  roomers,  Britt  and 
Root,  in  the  bouse  at  the  time  of  the  fire. 

On  April  13,  1913,  defendant  George  King 
caused  the  arrest  of  plaintiff  Charles  King 
and  the  man  Root,  charging  them  with  set- 
ting fire  to  the  building.  At  the  time  of  the 
fire  the  plaintiff,  Charles  King,  was  visiting 
with  a  friend  about  three  miles  out  of  the 
city,  having  left  the  house  in  Root's  charge 
about  6:30  o'clock  on  the  prior  afternoon. 
His  wife  was  in  Walla  Walla,  where  she  had 
gone  on  a  vibit  about  ten  days  previously. 
There  was  evidence  that  previous  to  going 
she  had  stated  to  a  friend  that  she  expected 
trouble,  and  she  seemed  depressed.  Before 
the  fire  her  husband  sent  her  fur  coat  to  her. 
One  of  the  defendants'  witnesses  testified  to 
seeing  valuable  silverware  and  linens  in  a 
trunk  In  one  of  the  rooms.  The^e  articles 
were  not  in  the  trunk  at  the  time  of  the  fire. 
The  three  rooms  in  which  the  fire  ocairred 
were  securely  locked,  and  tbe  only  persons 
permitted  to  enter  them  were  the  plaintiffs 
and  the  man  Root.  The  other  roomer,  Britt, 
heard  no  sounds  after  retiring  about  mid- 
night until  tbe  time  of  the  fire.  A  hatchet 
was  discovered  in  an  old  shed  on  the  premises 
having  particles  of  plaster  adhering  to  it 
of  the  same  tint  as  that  of  tbe  walls  of  the 
rooms.  An  apron  belonging  to  the  plaintiff 
Frances  A.  King  was  discovered  in  the  kitch- 
en. In  a  pocket  of  this  were  similar  particles 
of  plaster.  She  explained  that  they  must 
have  fallen  into  her  pocket  wben  she  was 
cleaning  up  after  certain  repairs  to  tbe  plas- 
tering in  the  hallway.  Tbe  plaintiffs  carried 
insurance  on  the  furniture  in  tbe  amount  of 
$1,000.  Tbe  defendants  carried  no  insurance 
on  either  the  building  or  its  contents.  Plain- 
tiff and  Root  remained  in  custody  until  April 
23,  1913,  when,  on  preliminary  examination, 
they  were  discharged,  and  have  been  at  liber- 
ty ever  since. 

There  is  no  direct  evidence  as  to  the  dam- 
age done  to  tbe  personal  property  in  the 
building,  but  tbe  building  itself  was  damaged 
to  tbe  extent  of  about  $500.  The  sheriff  had 
tbe  keys  to  tbe  premises  from  the  time  of 
the  fire  until  May  10,  1913,  when  be  turned 
them  over  to  the  defendants.  On  or  about 
April  24,  1013,  the  defendant  George  King 
and  a  deputy  sheriff  nailed  up  the  doors  to 
tbe  building.    Tbe  plaintiffs  made  no  demand 


for  possession  nor  any  effort  to  re-enter  the 
premises  or  take  possession  of  tbe  personal 
property  subsequent  to  the  fire.  On  April  24, 
1913,  the  defendants  served  notice  upon  the 
plaintiffs  that,  by  reason  of  the  plaintiffs' 
breach  of  the  terms  and  conditions  of  the 
two  leases,  and  their  attempt  to  destroy  tbe 
property,  they  elected  to  terminate  both  leas- 
es and  take  possession  of  the  real  estate  and 
personal  property,  and  forfeit  all  payments 
made  by  the  plaintiffs  as  liquidated  damages. 
Nothing  further  was  done  with  the  property 
until  in  August,  1913,  when  defendants  clean- 
ed np  the  debris  and  personally  occupied  the 
premises  as  a  rooming  bouse. 

On  September  11,  1913,  the  plaintiffs  com- 
menced tills  action,  alleging  they  were  wrong- 
fully evicted  from  the  premises  by  defendants 
on  April  24,  1913,  and  that  tbe  defendanU 
converted  tbe  personal  property  Included  in 
the  contract  of  lease  and  sale  and  certain 
other  articles  of  personal  property  belonging 
to  plaintiffs  not  so  Included,  and  claiming 
damages  therefor.  The  defendants  denied 
the  allegations  of  the  complaint,  and  set  up, 
as  an  affirmative  defense  and  counterclaim, 
that  plaintiffs  had  attempted  to  destroy  tbe 
property  by  fire,  and  had  thereby  forfeited 
their  rights  under  the  leases,  and  had  aban- 
doned the  property,  and  prayed  dismliisal  of 
the  plaintiffs'  action  and  Judgment  for  $500, 
because  of  damages  to  the  building  by  fire. 
At  tbe  close  of  the  evidence  both  parties  mov- 
ed for  a  directed  verdict  in  their  favor  re- 
spectively. Both  motions  were  overruled. 
The  Jury  returned  a  verdict  in  favor  of  the 
plaintiffs  for  $750.  The  court  overruled  de-. 
fendants'  motions  for  Judgment  non  obstante 
and  for  a  new  trial.    The  defendants  appeal. 

The  respondents  have  moved  to  dismiss 
this  appeal  on  the  grounds:  (1)  That  all  ref- 
erences in  (he  appellants'  brief  are  to  the 
statement  of  facts  and  not  to  the  abstract; 
(2)  that  tbe  abstract  does  not  refer  to  the 
pages  of  tbe  statement  of  facts  where  the 
particular  evidence  is  to  be  found;  (3)  that 
tbe  abstract  is  a  statement  of  conclusions, 
rather  than  a  statement  of  what  the  evidence 
actually  was ;  (4)  that  tbe  abstract  does  not 
contain  any  of  the  instructions  except  those 
upon  which  claims  of  error  are  predicated. 

[1]  Aa  to  the  first  and  second  grounds  tbe 
respondents  are  equally  derelict  with  tbe  ap- 
pellants. Their  brief  contains  no  reference 
to  either  abstract  Their  supplemental  ab- 
stract contains  no  reference  to  the  statement 
of  fact  We  would  not  be  Justified  in  punish- 
ing tbe  appellants  alone  for  a  fault  shared 
equally  by  the  respondents. 

[2]  The  third  ground  is  not  well  taken. 
The  appellants'  abstract  it  is  true,  does  not 
quote  the  evidence,  but  states  it  in  a  clear 
narrative  form  with  reasonable  fullness. 

[3]  As  to  the  fourth  ground,  it  is  true  tbe 
abstract  contains  only  those  instructions  up- 
on which  claims  of  error  are  predicated,  but 
an  examination  of  all  tbe  instfjictltma  an  set 
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oat  in  respondents'  supplemental  abstract 
convinces  us  that  the  instructions  complained 
of  are  in  no  manner  modified  or  controlled 
by  other  instructions.  The  motion  to  dismiss 
is  denied. 

On  the  merits  the  appellants  have  advanced 
many  claims  of  error.  They  may  be  grouped 
for  convenient  discussion  as  follows:  (1) 
That  the  evidence  was  insufficient  to  sustain 
the  verdict;  (2)  that  the  court  erred  in  in- 
structing as  to  the  measure  of  damages  for 
the  eviction;  (3)  that  the  court  erred  In 
withdrawing  from  the  Jury  the  appellants' 
affirmative  defense. 

[4]  1.  It  Is  claimed  that  the  evidence  was 
insufficient  to  sustain  the  verdict  in  that  It 
showed  no  eviction  from  the  leasehold  nor 
any  conversion  of  the  personalty  by  the  ap- 
pellants, but,  on  the  contrary,  showed  an 
abandonment  by  the  respondents.  The  argu- 
ment in  support  of  these  claims  is  based 
mainly  upon  the  fact  that  respondents  made 
no  demand  for  a  restoration  of  possession. 
We  think,  however,  that  the  fact  that  appel- 
lants' notice,  claiming  a  forfeiture  of  the 
lease  and  rescinding  the  sale  of  the  person- 
alty, was  served  upon  the  respondent  Charles 
King  very  soon  after  his  discbarge  from  ar^ 
rest,  sufficiently  explains  respondents'  failure 
to  make  demand.  There  was  also  much  oth- 
er evidence  tending  to  show  that  any  demand 
for  possession  of  either  the  realty  or  the  per- 
sonalty would  have  been  futile.  There  was 
ample  evidence  to  take  the  questions  of  evic- 
tion and  conversion  to  the  Jury.  Hyman  v. 
Jockey  Club,  etc.,  Ga,  9  Colo.  App.  299,  48 
Pac.  671;  Skally  t.  Shute,  132  Mass.  367; 
2  TUTany,  Landlord  and  Tenant,  p.  1335. 

[S,  6]  2.  The  court's  instruction  on  the 
measure  of  damages  was  to  the  efCect  that,  if 
the  Jury  found  an  eviction,  and  that  the  re- 
spondents had  paid  no  rent  for  any  time  be- 
yond the  eviction,  they  could  recover  only 
nominal  damages  for  the  eviction,  but  that, 
if  the  Jnry  found  that  the  respondents  had 
paid  rent  for  any  time  beyond  the  eviction, 
they  would  be  entitled  to  recover  the  value 
of  the  use  of  the  premises  for  such  period 
subsequent  to  the  eviction  for  which  they  had 
paid  rent.  Abstractly,  this  instruction  was 
erroneous.  In  the  absence  of  pleading  and 
proof  of  special  damages,  and  there  was  nei- 
ther in  this  case,  the  "true  measure  of  a  les- 
see's damages  for  total  breach  of  a  lease  is 
the  difference  between  the  market  rental 
value  of  the  premises  for  the  unexpired  term 
of  thie  lease  and  the  rent  reserved  for  such 
unexpired  term.  Oldfleld  v.  Angeles  Brewing 
&  Malting  Co.,  62  Wash.  260,  263,  113  Pac. 
630,  85  li.  R.  A.  (N.  S.)  426,  Ann.  Cas.  1912C, 
1050;  Cannon  v.  Wilbur,  30  Neb.  777,  782",  47 
N.  W.  85;  Goldstein  v.  Asen,  46  Misc.  Rep. 
251, 91  N.  Y.  Supp.  783,  785 ;  Rhodes  v.  Baird, 
16  Ohio  St  673,  581;  Favar  v.  Rivervlew 
Park,  144  111.  App.  86,  90;  Greene  v.  Wil- 
liams, 45  lU.  206,  208;  Snodgrass  v.  Reyn- 
olds, 79  Ala.  452,  460,  461,  58  Am.  Rep.  601 ; 


Tyson  t.  Chestnut,  118  Ala.  387,  24  South. 
78,  80. 

In  this  case  there  is  no  proof  of  the  market 
rental  value  of  the  unexpired  term.  There  is 
proof,  however,  tending  to  show  that  the  ten- 
ant had  paid  rent  to  May  4,  1913;  that  is, 
for  ten  days  beyond  the  time  of  eviction,  if 
there  was  an  eviction.  The  instruction, 
though  abstractly  erroneous,  was  therefore 
not  prejudicial. 

[7,  t]  3.  Touching  the  affirmative  defense 
and  counterclaim,  the  court  gave  the  follow- 
ing instruction: 

"The  defendants  also,  by  way  of  counterclaim, 
allege  that  one  James  Root,  as  agent  for  the 
plaintiffs,  fired  the  said  building,  whereby  it  was 
partly  burned,  to  their  damages  in  the  sum  of 
$500.  I  instruct  you  that  there  is  no  evidence 
to  warrant  a  finding  by  the  jury  either  that 
Root  fired  the  building  or  that  he  was  by  the 
plaintiffs  appointed  as  their  agent  to  fire  it,  and 
therefore  I  instroct  you  that  you  must  not 
award  defendants  anything  on  their  said  coun- 
terclaim." 

This  instruction  Is  erroneous  In  two  vital 
particulars.  In  the  first  place,  it  confines 
the  evidence  touching  the  fire  to  the  sole  of- 
fice of  proving  the  counterclaim  and  infer- 
-entlally  eliminates  it  as  a  defense.  It  is 
clearly  relevant  as  tending  to  prove  an  af- 
firmative defense,  even  If  insufficient  to  estab- 
lish the  damages'  set  up  as  a  counterclaim. 
In  the  second  place,  it  takes  from  the  Jury 
a  question  of  fact  touching  which  there  Is 
competent  evidence  upon  which  the  minds  of 
reasonable  men  might  weU  reach  different 
conclusions. 

[1]  We  have  set  out  the  salient  facts  de- 
veloped by  the  evidence  touching  the  char- 
acter and  origin  of  the  fire  and  the  where- 
abouts and'  actions  of  the  respondents  at  the 
time  of  its  occurrence.  We  shall  not  again 
review  the  evidence  nor  comment  upon  it  far- 
ther than  to  say  that  it  was  Bufflcient  if 
credited  by  the  Jury,  to  sustain  a  finding 
that  the  fire  was  of  incendiary  origin,  and  was 
deliberately  arranged  for  by  some  one  who 
lived  in  or  had  access,  not  only  to  the  house, 
but  to  the  three  inner  rooms  where  the  fire 
originated,  which,  it  appears,  were  always 
ke^it  locked,  and  were  securely  locked  on  the 
night  of  the  conflagration.  It  clearly  ap- 
pears that  the  respondents  and  the  man  Root 
were  the  only  persons  who  had  access  to 
these  rooms.  This  is  not  a  criminal  action. 
The  quantum  of  proof  required  in  such  cases 
was  not  necessary.  The  appellants  were  not 
compelled  to  produce  proof  beyond  a  reason- 
able doubt  that  the  respondents  caused 
the  fire,  but  only  to  prove  that  fact  by  a  fair 
preponderance  of  the  evidence.  The  credibil- 
ity and  weight  of  the  evidence  was  for  the 
Jury  to  determine.  In  the  nature  of  the  case 
the  appellants  were  compelled  to  rely  upon 
circumstantial  evidence  to  prove'  their  af- 
firmative defense  and  counterclaim.  The 
drcumstances  here  presented  were,  we  think, 
amply  sufficient  to  take  this  defense  to  the 
Jury.    They  were  certainly  no  less  conclusive 
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than  those  found  tn  Bruff  v.  Northwestern 
Matual  Fire  Ass'n,  59  Wash.  125,  109  Pat 
280,  Ann.  Cas.  1912A,  1138,  a  case  in  which 
similar  circumstances  were  held  sufficient  to 
take  the  case  to  the  jury.  In  that  case  we 
said: 

"The  circnmstanceB  shown  strongly  indicate 
that  the  house  had  been  deliberatdy  and  pur- 
posely prepared  for  a  sadden,  destructive,  and 
well-timed  conflagration.  Respondent  held  sep- 
arate insurance  policies  on  the  house  and  its 
contents,  and  was  the  only  person  in  a  position 
to  recover  for  losses  resulting  from  the  fire. 
There  was  sufficient  evidence,  if  accepted  and 
credited  by  the  jury,  to  sustain  them  in  finding 
that  the  fire  was  of  incendiary  origin,  and  that 
same  one  who  had  access  to,  and  was  familiar 
with,  the  premises  had  deliberately  arranged  the 
house  and  its  contents  for  destruction  by  Sre. 
The  respondent  was  the  only  person  who  lived 
in,  or  had  constant  access  to,  the  house.  He 
was  there  early  in  the  evening,  and  left  the 
building  securely  fastened.  There  was  no  evi- 
dence of  any  breaking  prior  to  the  arrival  of  the 
firemen.  They  found  everything  intact  and  well 
secured." 

The  parallel  with  the  case  here  la  too  plain 
to  require  comment.  We  are  clear  that  bo*-h 
the  afBrmatlve  defense  and  counterclaim 
should  have  been  submitted  to  the  jury  upon 
proper  Instructions. 

Reversed  and  remanded  for  a  new  trial. 

MAIN,  MOUNT,  CROW,  and  FULLER- 
TON,  JJ.,  concur. 


(83  Wash.  GSO) 

J.  M.  ARTHUR  &  CO.  ▼,  BURKB. 

(No.  12165.) 

(Supreme  Court  of  Washington.    Feb.  1,  1915.) 

1.  Limitation  or  Actions  (|  2*)  —What  Law 

GOVBBNS. 

Where  the  plaintiff  elects  to  sne  a  resident 
of  this  state,  in  this  state,  on  notes  executed  in 
■mother  state,  the  statute  of  limitations  of  the 
forum  governs. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {{  4-8;  Dec.  Dig.  { 
2.*J 

2.  Limitation  of  Acitons  (8  1*)— Statute  as 
Defense— Construction. 

The  defense  of  the  statute  of  limitations, 
being  the  result  of  legislative  views  of  public 
policy,  is  not  inherently  vicious,  and  will  be 
viewed  by  the  courts  with  the  same  consideratioD 
as  any  other  defense. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ${  1-3;  Dec.  Dig.  f  l.»] 

3.  Limitation  of  Actions  ({  153*)— Statdtb 
of  Limitations  —  Past  Payment  —  Suffi- 

CIENCT. 

Part  payment,  to  toll  the  statute  of  limi- 
tations, must  have  been  voluntarily  made  or  au- 
thorized or  ratified  by  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  $  153.*] 

4.  Limitation  of  Actions  (J  195*)— Statute 
of  Limitations— Part  Payment— Burden 
of  Proof. 

Where  part  payment  is  pleaded  by  the  cred- 
itor to  toll  the  statute  of  limitations,  and  such 
payment  is  denied  by  the  debtor,  the  burden  of 
proving  n  pityment  within  the  statutory  period 
rests  u|)on  the  creditor. 

[Kd.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {§  711-716;  Dec.  Dig.  { 
H>5.*) 


5.  Limitation  of  Actions  (§  159*)— Statute 
of  Limitations— Part  Payment— Ewtbt  of 
Credit. 

The  fact  of  part  payment  within  the  statn- 
tory  period,  not  the  formal  entry  crediting  the 
amount  to  the  debtor  on  the  creditor's  books, 
tolls  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  }  637;   Dec.  Dig.  g  159.*] 

6.  Limitation  of  Actions  (J  160*)— Statute 
of  Limitations— Part  Payment— Indorse- 
ment on  Note. 

The  indorsement  upon  a  note  by  the  holder 
of  a  payment  thereon  is  not  of  itself  such  evi- 
dence or  the  date  of  payment  aa  to  toll  the  stat- 
ute of  limitations. 

[Ed.  Note.— For  other  canes,  see  Limitation  of 
Actions,  Cent.  Dig.  gj  638-641;    Dec  Dig.  S 

7.  Limitation  of  Actions  (8  157*)— Statute 
OF  Limitations  —  Past  Payment  —  Suffi- 
ciency. 

_  Part  payment  of  a  debt  to  toll  the  statute 
of  limitations  must  be  made  under  such  circnm- 
stances  as  to  show  an  intentional  acknowlodir- 
ment  by  the  debtor  of  his  liability  for  the  whole 
debt  as  of  the  date  of  payment. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  gg  631-634,  636 ;  Dec.  Dig. 
g  157.*] 

8.  LnfiTATioN  OF  Actions  (8  197*)— Statute 
of  Limitations— Past  Payment— Indorse- 
ment on  Note. 

Where,  on  closing  out  his  business,  the  de- 
fendant who  was  indebted  to  plaintiff,  recon- 
signed  goods  to  it  to  reduce  the  indebtedness 
and  gave  it  notes  to  the  full  amount  of  his  in- 
debtedness, while  later  the  plaintiff  sold  part  of 
the  reconsigned  goods  and  indorsed  the  amount 
received  as  a  credit  on  the  defendant's  notes,  in 
the  absence  of  evidence  that  the  actual  sale  of 
the  reconsigned  goods  was  made  at  the  date 
when  the  credit  was  indorsed  on  the  defendant's 
notes,  there  was  no  such  part  payment  as  would 
toll  the  statute  of  limitations  on  the  notes. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  88  722-726;    Dec.  Dig.  8 

9.  Limitation  of  Actions  (8  160*)— Statute 
of  Ltmitations— Part  Payment— Indorse- 
ment ON  Notes. 

Where  defendant  reconsigned  goods  to  plain- 
tiff to  sell  and  apply  the  proceeds  on  his  indebt- 
edness, two  years  before  he  executed  notes  to  dis- 
charge such  indebtedness,  a  subsequent  sale  of 
the  reconsigned  goods  and  credit  of  the  proceeds 
on  the  notes  by  the  plaintiff  was  not  such  part 
payment  of  the  notes  as  to  toll  the  statute  of  lim- 
itations on  them. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  88  638-641;  Dec.  Dig.  f 
160.*] 

10.  Limitation  of  Actions  (8  153*)— Statute 
of  Limitatiors  —  Part  Payment  —  Suffi- 
ciency. 

To  revive  a  debt  barred  by  the  statute  of 
limitations,  part  payment  must  be  made  under 
circumstances  showing  a  clear  and  unequivocal 
intention  on  the  part  of  the  debtor  to  revive  the 
whole  debt 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  gg  153.*] 

11.  Limitation  of  Actions  (g  160*)— Statute 
of  Limitations— Part  Payment— Indorse- 
ment on  Notes. 

Where  defendant  reconsigned  goods  to  plain- 
tiff to  reduce  an  indebtedness  12  years  before 
a  sale  of  the  last  of  them  was  made,  the  ap- 
plication of  the  proceeds  of  such  sale  on  de- 
fendant's notes  given  to  discharge  the  same  debt 
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and  barred  by  the  statute  of  limStatioiw  can- 
not operate  as  a  waiver  of  the  bar  of  the  statute 
as  by  part  payment. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  63S-641;    Dec  Dig.  { 

Department  2.  Appeal  from  Superior  Conrt, 
King  County;    E^'erett  Smltli,  Judge. 

Action  by  3.  M.  Artliur  &  Company,  a  ccht- 
poratlon,  against  J.  R.  Burke.  Judgment 
(or  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded  for  dismlssaL. 

Frank  A.  Paul  and  Hastings  &  Stedman, 
all  of  Seattle,  (or  appellant 

ELLIS,  J.  TbUr  action  was  commenced  on 
March  21,  1912,  upon  three  promissory  notes 
executed  and  delivered  by  the  defendant  to 
the  plalntur,  dated  February  15,  1901,  at 
Portland,  Or.,  for  $200  each,  and  payable  in 
two,  four,  and  six  months,  respectively.  The 
plaintiff  alleged  the  payment  on  March  21, 
1906,  of  $27.21  on  each  note.  The  defendant 
in  bis  answer  alleged  the  execution  and  de- 
livery of  the  notes  at  Spokane,  Wash.,  de- 
nied the  partial  payments,  and  set  up  af- 
firmatively the  bar  of  the  statute  o(  limita- 
tions. The  evidence  was  conflicting.  It  is 
undisputed,  however,  that  for  some  time  pri- 
or to  1899  the  defendant  was  engaged  In 
business  at  Spokane,  Wash.,  and  was  selling 
goods  purchased  from  and  goods  consigned 
on  commission  by  the  plaintiff.  In  May, 
1899,  the  defendant  terminated  bis  business 
at  Spokane,  and  having  a  small  quantity  of 
shelf  goods  on  hand  reconsigned  them  to  the 
plaintiffs  at  Portland,  Or.,  with  instructions 
to  credit  the  account  of  Northwest  Machin- 
ery Company  (defendant's  trade-name)  with 
their  proceeds  when  sold.  At  that  time  the 
defendant  owed  the  plaintiff  a  considerable 
balance  on  account,  and  in  February,  1901, 
plaintiff  sent  him  the  three  notes  for  execu- 
tion. 

Each  party  introduced  but  one  witness. 
Plaintiffs  president  testified  that  at  the  time 
of  execution  of  the  notes  the  sum  of  $600 
represented  the  balance  due  on  defendant's 
account,  without  regard  to  the  reconsigned 
goods  plaintiff  still  had  on  band.  Defend- 
ant testified  that  It  was  his  understanding 
at'  that  time  that  the  notes  represented  the 
balance  due  the  plaintiff  after  crediting  the 
proceeds  of  all  of  the  reconsigned  goods. 
Plaintiff's  witness  testified  that  defendant 
came  to  Portland  and  executed  the  notes 
there.  Defendant  testified  he  was  not  in 
Portland  at  any  time  between  1899  and  1910, 
and  that  the  notes  were  executed  at  Spo- 
kane and  mailed  by  him  from  there  to  the 
plaintiff  at  Portland.  Plaintiff's  president 
testified  credit  memoranda  were  forwarded 
to  defendant  by  mail  at  different  times  after 
the  execution  of  the  notes.  Purported  cop- 
ies of  such  memoranda  were  Introduced.  He 
could  only  say,  however,  that  be  supposed 
they  were  mailed  in  the  course  of  business. 


One  of  these  was  dated  March  21,  1906,  and 
amounted  to  $81.62.  The  plaintiff  Indorsed 
one-third  of  this  credit  as  a  payment  on  each 
note  on  March  21,  1906.  This  witness  testi- 
fied that  the  goods  malting  up  this  credit 
were  -  probably  all  sold  some  time  prior  to 
March  21,  1906.  He  also  testified  that  there 
were  other  credits  amounting  to  $9.42  ren- 
dered defendant  on  account  the  remainder 
o(  the  reconsigned  goods,  one  In  1907  and 
the  last  in  1913,  and  stated  that  defendant 
had  been  advised  of  this  by  mall.  Defend- 
ant denied  ever  having  received  any  of  the 
letters  or  credit  memoranda,  and  denied  hav- 
ing had  any  correspondence  with  plaintiff 
subsequent  to  the  execution  of  the  notes,  or 
that  he  ever  knew  of  or  consented  to  the 
credit  indorsements  on  the  notes.  The  low- 
er court  found  that  the  notes  were  executed 
and  delivered  at  Portland,  Or.,  and  that  a 
total  credit  of  $27.21  bad  t>een  made  by  plain- 
tiff on  each  note  between  February  15,  1901, 
and  March  21,  1906,  pursuant  to  the  agree- 
ment between  the  parties  at  the  time  of  the 
execution  of  the  notes  that  the  proceeds  of 
the  reconsigned  goods  should  be  credited  on 
the  notes  as  sales  were  made ;  and  thereup- 
on entered  Judgment  In  favor  of  plaintiff. 
The  defendant  appealed. 

The  sole  question  presented  by  this  apiteal 
is  whether  the  application  upon  the  notes  by 
the  respondent  o(  the  moneys  realized  on 
sales  o(  the  reconsigned  goods  tolled  the  run- 
ning of  the  statute  of  limitations. 

[1]  We  are  convinced  that  by  a  preponder- 
ance of  the  evidence  it  was  shown  that  the 
notes  were  executed  by  the  api)ellant  at  Spo- 
kane, Wash.  Tills,  however.  Is  Immaterial, 
since  the  respouUent  elected  to  sue  In  this 
state  where  the  appellant  has  resided  ever 
since  the  Inception  of  the  debt.  In  such  a 
case  It  is  the  statute  of  limitations  of  the 
forum  which  governs.  Freundt  v.  Hahn, 
24  Wash.  8,  63  Pac.  1107,  86  Am.  St  Rep. 
939;  Adams  T.  Henderson,  2  Wash.  T.  263, 
5  Pac.  601 ;  Weber  v.  Yancy,  7  Wash.  84,  84 
Pac.  473. 

[2]  It  is  the  settied  law  of  this  state,  in 
common  with  many  others,  that  the  defense 
of  the  statute  of  limitations  is  not  Inately 
unconscionable,  but  is  entitied  to  the  same 
consideration  as  any  other  defense.  The 
statute  is  a  legislative  declaration  of  public 
policy  which  the  courts  can  do  no  less  than 
respect  Thomas  v.  Price,  33  Wash.  459,  74 
Pac.  563,  99  Am.  St  Rep.  961;  Morgan  v. 
Morgan,  10  Wash.  99,  38  Paa  1054;  Clem- 
entson  t.  Williams,  8  Cranch  (U.  S.)  72,  3  L. 
Ed.  491;  United  States  v.  Wilder,  13  Wall 
(U.  S.)  254.  20  U  Ed.  681.  , 

[3]  It  is  also  the  settied  law  of  this  fitate, 
following  the  trend  of  authority  In  others, 
that  in  order  to  toll  the  statute  ot  limitation 
thb  partial  payment  must  have  l>een  a  voion 
tary  payment  made  or  authorized  or  rati 
fled  by  the  party  against  whom  the  payment 
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la  Invoked  as  tolling  tbe  statute.  Perkins  ▼. 
Jennings,  27  Wash.  145,  67  Pac.  590;  Stnb- 
blefleld  v.  McAuUff,  20  Wash.  442,  66  Pac. 
637 ;  Bassett  t.  Thrall,  21  Wash.  231,  67  Pac. 
806;  1  Wood  on  Limitations  (2d  Ed.)  |  97; 
Good  T.  EtarUch,  67  Kan.  94,  72  Pac.-  645, 
646 ;  Sawyer  t.  Lufkln,  68  Me.  429 ;  Arnold 
T.  Downing,  11  Barb.  (N.  Y.)  664;  Bntler 
T.  Price,  110  Mass.  97;  Dundee  Investment 
Co.  V.  Homer,  80  Or.  568,  48  Pac.  175.  A 
creditor  cannot  by  any  act  of  his  own,  such 
as  the  giving  of  an  unauthorized  or  surrepti- 
tious credit,  toll  the  running  of  the  statute. 
Atchison,  T.  &  S.  P.  By.  Co.  v.  Atchison 
Grain  Co.  (Kan.)  70  Pac  938;  Pease  t.  Cat^ 
lln,  1  IlL  App.  88;  Samuel  r.  Samuel's 
Adm'r,  161  Ky.  235,  151  S.  W.  876,  42  L.  B. 
A.  (N.  S.)  1165;  Chapman  ▼.  Hogg,  135  Mo. 
App.  654,  U6  S.  W.  492;  Good  T.  Ehrllcta, 
supra. 

[4]  Wben  reliance  Is  placed  upon  a  part 
payment  to  remove  the  bar  of  the  statute  and 
the  payment  is  denied,  the  burden  of  proving 
tbe  payment  within  the  statutory  period  rests 
upon  the  party  asserting  it  United  .Sfrates 
Trust  Co.  V.  Stanton,  76  Hun,  32,  27  N.  T. 
Supp.  614;  Gregory  t.  Filbeck's  Estate,  20 
Colo.  App.  131,  77  Paa  869;  Harding  v. 
Grim,  25  Or.  506, 36  Pac.  634 ;  Soott  r.  Gbrist- 
enson,  46  Or.  417,  80  Pac.  731. 

[C]  It  Is  the  fact  of  partial  payment,  and 
not  tbe  formal  entry  of  credit,  which  tolls  the 
statute.  The  creditor  will  not  be  permitted 
to  defeat  tbe  statute  by  making  belated 
credits.  There  mast  be  affirmative  proof  of 
tbe  time  of  actual  payment.  TerrlU  v.  Deav- 
Itt  ft  Trustee,  73  Vt  188,  50  Atl.  801 ;  Fowles 
V.  Joslyn,  130  Mich.  272,  89  N.  W.  946; 
Briscoe  V.  Huff,  76  Mo.  App.  288;  Freeze  t. 
Lockhard,  87  Mo.  App.  102;  Elsea  v.  Pryor, 
87  Ma  App.  167;  Davidson  v.  Delano,  11 
Allen  (Mass.)  623;  Glbbs  v.  GIbbs,  6  Colo. 
App.  368,  40  Pac.  781;  Hastie  v.  Burrage, 
69  Kan.  660,  77  Pac.  268;  United  States 
Trust  Co.  v.  Stanton,  supra. 

[8]  The  Indorsement  by  the  holder  of  a 
note  of  a  payment  thereon  is  not  competent 
evidence  of  the  true  date  of  payment  so  as 
to  take  it  out  of  the  operation  of  the  statute. 
Smith  V.  Wells,  70  N.  H.  49,  46  Atl.  61; 
Schlotfeldt  r.  Bull,  18  Wash.  64,  68,  50  Pac. 
590. 

[7]  The  rationale  of  these  principles  Is 
this:  Tbe  payment  must  be  made  under  such 
circumstances  as  to  show  an  Intentional  ac- 
knowledgment by  the  debtor  of  his  liability 
for  the  wbole  debt  as  of  tbe  date  of  payment, 
from  which  arises  a  new  Implied  promise, 
supported  by  the  original  consideration,  to 
pay  the  residue.  Dundee  Investment  Co.  v. 
Horner,  supra;  Becker  v.  Oliver,  111  Fed. 
672,  49  O.  a  A.  633;  Wolford  v.  Cook,  71 
Minn.  77,  73  N.  W.  706,  70  Am.  St  Bep. 
315;  Campbell  v.  Baldwin,  ISO  Mass.  199; 
Leach  V.  Asher,  20  Mo.  App.  666:  Pease  v. 
CatUn,  snpra;  United  States  ▼.  Wilder,  sn- 
prft* 


[8]  Applying  these  prindples  to  the  case  In 
hand,  we  are  convinced  that  the  action  was 
barred  by  the  statute  of  limitations.  In  tbe 
first  place,  the  respondent's  own  evidence 
wholly  failed  to  show  that  any  of  tbe  sales 
of  the  reconslgned  goods  represented  by  the 
credit  of  $81.62,  apportlcmed  and  Indorsed, 
$27.21  upon  each  of  the  notes,  on  March  21. 
1906,  were  made  on  that  day.  On  tbe  con- 
trary, the  respondent's  president  admitted 
that  they  were  probably  all  made  prior  to 
that  time.  He  could  not  even  say  that  any 
of  these  goods  were  paid  for  on  that  day  or 
subsequently,  'the  action  having  been  com- 
menced on  the  last  day  of  the  six-year  period 
after  the  date  of  these  credits  and  the  actual 
sales  having  been  made  prior  to  that  date, 
it  is  clear  that  these  credits,  representing 
antecedent  sales,  were  wholly  Insufficient  to 
show  any  actual  payment  within  six  years 
prior  to  the  date  of  suit. 

[9]  But  there  is  another  reason  which  goes 
deeper  than  this.  The  rec<msignment  of  the 
goods  was  never  made  with  tbe  intention 
that  moneys  realized  from  their  sale  should 
be  applied  upon  these  notes.  The  notes  were 
not  executed  until  almost  two  years  later. 
The  appellant's  testimony  that  he  understood 
when  the  notes  were  given  that  he  bad  al- 
ready received  credit  for  all  of  the  recon- 
slgned goods  is  nndlsputed.  It  Is  negatively 
corroborated  by  tbe  admission  of  the  re- 
spondent's president  that  nothing  was  said 
about  the  goods  at  that  time.  Upon  these 
facts  we  are  clear  that  payments,  no  matter 
when  made,  from  money  realized  from  sales 
of  the  goods,  were  not  payments  made  under 
such  circumstances  as  to  show  an  intention- 
al acknowledgment  by  the  debtor  of  his  lia- 
bility for  tbe  whole  debt  as  of  the  date  of 
tbe  sales,  from  which  a  new  promise  could  be 
implied  to  pay  the  residue. 

Had  the  reconslgnment  of  tbe  shelf  goods 
ueen  made  at  the  time  the  notes  were  given 
and  as  a  part  of  the  same  transaction  as  col- 
lateral to  tbe  notes,  a  different  case  would 
be  presented.  Even  in  such  a  case,  however. 
It  has  been  usually  held  that,  where  part 
payment  of  a  note  is  made  from  money  re- 
alized by  the  sale  of  collateral,  a  new  promise 
is  not  to  be  Implied  as.  of  the  date  of  tbe 
sale  of  the  collateral  nor  as  of  any  date  later 
than  the  transfer  of  the  collateral  to  the 
creditor.  Wolford  v.  Cook,  supra ;  Brown  v. 
Latham,  58  N.  H.  30,  42  Am.  Bep.  568 ;  Jcmes 
V.  Langhorne  (Rehearing)  19  Colo.  206.  .'!4 
Pac.  999;  Thomas  r.  Brewer,  66  Iowa, 
227,  7  N.  W.  571 ;  Campbell  y.  Baldwin,  su- 
pra; Leach  v.  Asher,  snpra. 

In  Wolford  v.  Cook,  71  Minn,  at  page  79. 
73  N.  W.  at  page  706,  70  Am.  St  Rep.  816, 
it  is  said: 

"Wolford's  right  to  receive  the  proceeds  of  the 
collateral  mortgages,  and  apply  them  in  part 
payment  of  defendant's  note,  was  acqaired  under 
and  by  virtue  of  tbe  contract  made  at  tbe  time 
the  collaterals  were  transferred  to  him.  His 
subseqaent  exercise  of  that  right  was  not  a  vol- 
untary payment  made  by  the  defendant  from 
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which  a  raomise  to  pay  the  residne  can  be  in- 
ferred. The  defendant  had  done  nothine  since 
be  transferred  the  collaterals  to  Wolford  in 
March.  1889.  The  fact  that  he  made  no  objec- 
tion when  informed  by  Wolford  that  be  liad  ap- 
plied the  proceeds  of  these  oollaterala  on  his 
note  coald  not  take  the  case  out  of  the  statute. 
He  liad  no  reason  to  object,  and,  if  he  had  done 
so,  It  would  have  been  futile.  Wolford  had  mere- 
ly ezerciaed  a  contract  right  which  he  acquired 
in  1889.  Defendant's  passive  acquiescence  in 
the  exercise  of  that  right  constituted  neither  a 
voluntary  payment  as  of  that  date,  nor  a  new 

Sromise  in  writing  to  pay  the  balance  of  the 
ebt.  Harper  r.  Fairley,S3  N.  T.  442;  Smith 
▼.  Ryan,  66  N.  T.  352  [23  Am.  Rep.  60]; 
Brown  ▼.  Latham,  68  N.  H.  30  [42  Am.  Rep. 
668]." 

In  Brown  v.  Latham,  58  N.  H.  at  pages 
85  and  36  (42  Am.  Rep.  668),  it  is  said: 

"The  plaintlfTs  right,  in  this  case,  to  receive 
the  proceeds  and  to  apply  them  in  part  payment, 
and  his  exercise  of  that  right  within  six  years  of 
tile  date  of  the  writ,  were  neither  a  promise 
made  by  the  defendant  within  that  time  to  pay 
the  residue  of  the  debt,  nor  an  acknowledgment 
made  by  the  defendant  within  that  time  of  bis 
liability  and  willingness  to  pay  the  residue,  nor 
evidence  from  which  it  can  be  inferred  that 
within  that  time  the  defendant  made,  or  intend- 
ed to  make,  or  was  understood  to  make,  such 
promise  or  acknowledgment  What  the  defend- 
ant did  in  1862  was  an  acknowledgment  of  a  lia- 
bility and  a  promise  to  pay  at  that  time,  but 
it  has  no  tendency  to  prove  that  he  afterwards 
made  sncb  promise  and  acknowledgment,  or  au- 
thorized them  to  be  made.  The  placing  of  the 
security  in  the  plaintiff's  hands  -was  of  no  great- 
er force  or  effect  than  the  giving  of  the  note  it- 
self." 

The  Bt^me  rule  Is  strongly  indorsed  in  1 
Wood,  Limitations  (2d  Ed.)  p.  282  et  seq.,  as 
follows: 

"Nor  does  a  part  payment  derived  from  a 
collateral  security,  without  the  debtor's  assent  to 
it  as  a  payment,  operate  to  remove  the  statute 
bar ;  and  although  in  some  of  the  cases  it  is  in- 
timated that  a  sale  of  collaterals  made  within  a 
reasonable  time  after  they  are  deposited  with 
the  creditor,  and  the  proceeds  applied  upon 
the  debt,  may  operate  as  a  part  payment  at  the 
date  of  tbe  receipt  of  such  proceeds,  yet  this 
doctrine  is  believed  to  be  fallacious,  and  rests 
upon  the  mistaken  notion  that  the  creditor  is 
thereby  made  an  agent  of  the  debtor  for  the  col- 
lection or  sale  of  such  collaterals,  ignoring  the 
circumstance  that  the  creditor  cannot  be  made  the 
agent  of  tbe  debtor  to  such  an  extent  as  to 
make  an  act  done  br  him,  operate  as  a  new 
promise  to  himself,  vrithout  which  ingredient  or 
element  a  payment  cannot  operate  to  remove  the 
statute  bar;  and  according  to  the  later  cases  it 
seems  that  the  question  as  to  whether  the  credi- 
tor exercises  diligence  or  not,  in  the  sale  or 
collection  of  the  collaterals,  has  no  influence  up- 
on the  question  of  part  payment,  as  the  statute 
can,  in  any  event,  omy  be  suspended  by  some  act 
of  the  debtor,  or  some  person  authorized  by  him 
from  which  a  new  promise  may  be  inferred,  and 
in  this  view  the  suspension  of  the  statute  could 
only  be  claimed  from  the  time  when  such  col- 
laterals were  deposited  with  the  creditor." 
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The  grounds  of  the  foregoing  authorities 
seem  to  na  sound,  but  it  is  not  necessary  to 
adopt  them  here.  We  need  not  go  so  far. 
Here  the  reconsignment  of  tbe  shelf  goods 
for  sale  and  application  of  the  proceeds  on 
tbe  debtor's  account  was  made  nearly  two 
years  before  the  notes  were  ever  thought  of, 
and  it  would  be  doing  violence  to  any  pos- 
sible Intention  of  the  parties  to  say  that  at 
the  time  of  the  transaction  it  was  the  inten- 
tion that  tbe  sale  of  the  goods  should  be  ap- 
plied on  the  notes  so  as  to  constitute  an  ac- 
knowledgment of  the  whole  debt,  or  a  prom- 
ise to  pay  tbe  balance  of  the  notes  by  tbe 
debtor.  Unless  this  can  be  implied  from  the 
original  reconsignment,  it  cannot  be  implied 
at  all,  since  there  is  no  evidence  that  there 
was  any  agreement  touching  the  goods  at 
tbe  time  tbe  notes  were  given  or  at  any  sub- 
sequent time. 

[Ifl]  As  to  the  $9.42  payment  resulting 
from  tbe  sales  made  after  March  21,  1906, 
one  of  them,  indeed,  after  tbe  commencement 
of  this  action,  there  can  be  no  question  that, 
even  had  it  been  indorsed  upon  tbe  notes.  It 
could  not  operate  as  a  renewal  of  the  notes 
already  barred.  Kven  assuming  that  a  barred 
debt  may  be  revived  by  part  payment,  the 
payment  must  be  made  under  circumstances 
showing  a  clear  and  unequivocal  intention  on 
tbe  part  of  the  obligor  to  revive  the  whole 
debt  Tbe  naked  fact  of  payment  or  entry  of 
credit  is  wholly  insufficient  Kaufman  v. 
Broughton,  31  Ohio  St  424. 

[11]  The  appellant  cannot  be  held  to  have 
assented  to  what  he  did  not  know.  The  bur- 
den was  on  tbe  respondent  to  prove  tliat  be 
did  assent  There  was  absolutely  no  evi- 
dence that  the  appellant  had  any  knowledge 
that  the  tag  ends  of  his  old  stock,  represented 
by  this  $9.42,  had  not  been  disposed  of  long 
before.  He  had  turned  the  goods  over  to  the 
respondent  12  years  before  tbe  last  sale  tes- 
tified to  was  made.  It  would  be  going  far- 
ther than  any  authority  which  we  have  been 
able  to  find  to  hold  that  the  appellant  assent- 
ed to  a  revival,  by  tbe  sale  of  tbe  goods,  aft- 
er tbe  notes  given  10  years  before  bad  long 
been  barred. 

The  case  of  Becker  v.  Oliver,  supra,  is  in- 
structive as  going  to  every  phase  of  the  case 
here.  See,  also,  Easter  v.  Easter,  44  Kan 
151,  24  Pac.  67. 

The  Judgment  is  reversed,  and  the  case  la 
remanded  for  dlsmissaL 

CROW.  MAIN,  MOUNT,  and  FULLESR- 
TOX.  JJ.,  concur. 
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BATTYANX  et  aL  ▼,  McNELBT  et  oL 

(No.  11919.) 

(Supreme  Court  of  Wasbington.    Jan.  29,  1915.) 

1.  Appeal  and  Errob  (§  141*)— Persons  En- 
titled TO  Appkai>-Guardian. 

In  an  action  against  M.  and  his  bodnor 
children,  of  whom  he  was  guardiail,  where  it  ap- 
peared that  his  interests  were  adverse  to  thoae 
of  the  children,  his  attempted  appeal  as  their 
guardian  from  a  judgment  from  which  their 
guardian  ad  litem  did  not  appeal  would  not  be 
considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  908-813;  Dec.  Dig.  i 
141.*] 

2.  Husband  and  Wife  ({  264*)— Coianmirr 

Property— SuFTiciKNCT  of  Evjdencx. 
Evidence  that  a  contract  to  purchase  land 
ran  to  a  husband  and  wife  as  grantees,  and 
that  payments  thereunder  were  made  from  the 
funds  of  the  wife  prior  to  her  death,  justified  a 
finding  that  the  land  conveyed  to  the  husband 
after  the  wife's  death  was  community  property. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Ont.  Dig.  |  916;  Dec.  Dig.  g  264.* J 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  W.  H.  Jackson, 
Judge. 

-Action  by  Alex.  Battyany  and  others 
against  Alfred  C.  McNeley  and  others.  Ftom 
the  judgment,  the  defendants  Alfred  C.  Mc- 
Neley and  wife  appeal.    Affirmed. 

L.  H.  Prather  and  W.  C.  Jones,  both  of 
Spokane,  for  appellants.  Smith  &  Mack,  of 
Spokane,  for  respondents. 

CROW,  J.  This  is  an  action  to  quiet  title, 
or,  in  the  alternative,  to  rescind  a  sale  of 
land  and  obtain  other  equitable  relief.  For 
some  years  prior  to  1905  the  defendant  Al- 
fred C.  McNeley  and  one  M.  Jennie  McNeley 
were  husband  and  wife,  and  the  record  own- 
ers of  20  acres  of  land  In  Spokane  county 
admitted  to  be  their  community  property. 
They  also  held  an  unrecorded  contract  to 
purchase  40  acres  of  adjoining  land  from 
W.  A.  Wright  and  wife,  on  which  partial 
payments  of  purchase  money  were  made  dur- 
ing the  lifetime  of  M.  Jennie  McNeley.  On 
August  10,  1905,  M.  Jennie  McNeley  died  in- 
testate, leaving  three  minor  children  as  her 
heirs  at  law.  Two  of  these  minor  children, 
Harold  J.  McNeley  and  William  J.  McNeley, 
are  defendants  herein.  The  third  minor 
child  died  intestate  on  October  6,  1906.  Aft- 
er the  death  of  M.  Jennie  McNeley,  the  de- 
fendant Alfred  C.  McNeley  was  appointed 
and  qualified  as  administrator  of  her  estate. 
In  the  Inventory  which  he  filed  he  included 
the  20-acre  tract  to  which  they  held  title, 
but  did  not  include  the  40-acre  tract  upon 
which  they  held  a  contract  of  purchase. 
Later  Alfred  C.  McNeley  married  the  de- 
fendant Minnie  McNeley,  his  present  wife. 
The  estate  of  M.  Jennie  McNeley,  deceased, 
was  closed,  and  the  defendant  Alfred  C.  Mc- 
Neley was  appointed  and  qualified  as  guard- 
Inn  of  the  person  and  estate  of  his  surviving 
minor  children.    After  the  death  of  M.  Jen- 


nie McNeley,  Alfred  C.  McNdey  completed 
payments  to  Wright  and  wife  on  the  40-acre 
tract,  and  took  a  deed  therefor  in  which  he 
was  named  as  grantee.  Later  he  and  his 
present  wife  contracted  to  sell  the  40-acre 
tract  and  the  20-acre  tract  to  the  plaintiffs 
Alex.  Battyany  and  Steve  Battyany,  for  the 
total  consideration  of  $3,900.  Judicial  pro- 
ceedings were  Instituted  which  authorized 
Alfred  C.  McNeley,  as  guardian  of  the  minor 
heirs,  to  sell  their  interest  in  and  to  the 
20-acre  tract,  and  it  was  Included  In  the 
sale  to  Alex,  and  Steve  Battyany.  Later 
deeds  were  delivered  to  plaintiffs,  although 
there  is  some  dispute  as  to  whether  they  in- 
tended to  accept  them  or  approve  the  title 
conveyed.  Plaintiffs  paid  $2,000  on  the  pur- 
chase price,  and  executed  two  notes  and 
mortgages  for  $1,000,  the  remainder  thereof, 
one  note  and  mortgage  to  Alfred  C.  McNeley 
on  the  40-acre  tract  and  one  undivided  half 
of  the  20-acre  tract  to  secure  $1,575,  and  one 
note  and  mortgage  to  Alfred  C.  McNeley  as 
guardian  of  Harold  J.  and  William  J.  Mc- 
Neley, minors,  on  the  other  undivided  half 
of  the  20-acre  tract  to  secure  $325.  At  the 
time  plaintiffs  purchased  the  land  they  had 
neither  knowledge  nor  notice  of  the  unrecord- 
ed contract  of  sale  running  from  W.  A. 
Wright  and  wife  to  Alfred  C.  McNeley  and 
M.  Jennie  McNeley,  hut  had  knowledge  of 
the  recorded  deed  which  had  been  executed 
and  delivered  to  Alfred  C.  McNeley,  a  wid- 
ower. Later  plaintiffs  learned  that  the  mi- 
nors and  relatives  of  their  deceased  mother 
were  claiming  the  40-acre  tract  had  been 
the  community  property  of  Alfred  C.  Mc- 
Neley and  M.  Jennie  McNeley,  and  that  the 
minors  each  claimed  a  one-sixth  interest 
therein.  When  plaintiffs,  who  had  made  val- 
uable improvements  on  the  laud,  learned  of 
these  claims,  they  demanded  of  Alfred  C. 
McNeley  that  he  take  the  proper  and  neces- 
sary steps  to  perfect  their  title.  This  he  re- 
fused to  do.  Thereupon  they  commenced  this 
action  against  Alfred  C.  McNeley,  Minnie 
McNeley,  his  wife,  and  Harold  J.  McNeley 
and  William  J.  McNeley,  minors,  and  Alfred 
J.  McNeley,  as  their  guardian,  to  quiet  title 
or  obtain  alternative  equitable  relief.  They 
pleaded  substantially  the  facts  above  stated, 
and  asked,  in  the  event  their  title  could  not 
be  quieted,  that  their  contract  of  purchase 
be  rescinded;  that  they  be  given  judgment 
for  the  purchase  money  they  had  paid  and 
for  the  value  of  the  permanent  Improvements 
they  had  made;  that  these  sums  be  made  a 
lien  on  the  land;  and  that  their  notes  and 
mortgages  be  canceled  and  returned  to  them. 
The  record  shows  that,  when  plaintifts 
learned  of  the  cloud  on  their  title,  they  de- 
clined to  pay  interest  on  their  notes  and  mort- 
gages until  their  title  could  be  quieted. '  The 
defendant  Alfred  C.  McNeley,  Individually 
and  as  guardian  for  the  minors,  filed  an  an- 
swer In  which  he  alleged  that  the  40-acre 
tract  was  his  individual  property,  and  not 
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tbe  commmilty  property  of  himself  and  bis 
former  wife;  that  tbe  title  which  bad  been 
conveyed  to  plaintiffs  was  perfect;  and  that 
they  had  made  default  in  payments  of  in- 
terest on  their  notes;  and  asked  for  decrees 
foreclosing  the  mortgages.  It  appearing  to 
the  trial  court  that  the  claims  of  the  defend- 
ant Alfred  C.  McNeley  were  adverse  to  the 
Interests  of  his  minor  children  and  wards,  an 
order  was  entered  appointing  John  M.  Glea- 
son  as  guardian  ad  litem  for  the  minor  de- 
fendants. The  guardian  ad  litem  answered, 
claiming  that  the  40-acre  tract  was  communi- 
ty property,  and  asking  the  court  to  protect 
tbe  interests  of  the  minors  therein.  The 
principal  Issue  tried  was  whether  tbe  40-acre 
tract  was  the  community  property  of  Alfred 
C.  McNeley  and  his  deceased  wife.  During 
the  trial  tbe  plaintiffs  announced  their  will- 
ingness to  retain  tbe  land  If  their  title  could 
be  quieted.  To  this  tbe  guardian  ad  litem 
does  not  seem  to  have  talien  any  exception, 
provided  tbe  Interests  of  bis  wards  could  be 
so  protected  that  they  would  receive  their 
share  of  tbe  purchase  price  for  which  the 
40-acre  tract  bad  been  sold.  After  bearing 
the  evidence  the  trial  Judge  found  and  de- 
creed that  the  40-acre  tract  was  community 
property ;  that  the  sale  to  plaintiffs  had  been 
made  for  a  fair  and  valuable  consideration; 
that  plaintUfs  were  willing  to  retain  tbe 
land;  that  tbe  interests  of  the  minors  in 
the  purchase  price  which  plaintiffs  bad 
agreed  to  pay  was  $975 ;  that  to  secure  this 
sum  that  proportion  of  the  unpaid  purchase- 
money  mortgages  should  be  decreed  and 
paid  to  them;  that  the  plaintiffs  were  justi- 
fied In  falling  to  pay  interest  until  their  title 
was  quieted ;  that  tbe  mortgages  should  not 
be  foreclosed;  that  tbe  guardian  ad  litem 
should  be  authorized  to  malce  an  application 
to  the  superior  court  to  increase  tbe  bond  of 
Alfred  G.  McNeley  as  guardian  of  tbe  mi- 
nors; that  a  fee  of  |100  should  be  paid  to 
the  guardian  ad  litem,  the  same  to  be  a 
charge  against  the  appellant  Alfred  C.  Mc- 
Neley and  hla  interest  In  the  mortgages; 
that  the  same  should  be  paid  directly  to  the 
guardian  ad  litem;  that,  in  his  discretion, 
the  guardian  ad  litem  might  appeal  on  behalf 
of  bis  wards  from  the  final  decree  herein; 
that  plaintiffs'  title  should  be  quieted;  and 
that  costs  should  be  awarded  against  the  de- 
fendant Alfred  C.  McNeley.  From  this  de- 
cree the  defendants  Alfred  C.  McNeley  and 
Minnie  McNeley  have  appealed. 

[1]  Alfred  C.  McNeley  has  also  attempted 
to  appeal  as  guardian  of  his  minor  wards. 
Tbe  latter  appeal  will  not  l>e  considered,  as 


the  record  clearly  shows  that  the  Interests 
and  contentions  of  Alfred  C.  McNeley  are  ad- 
verse to  the  interests  of  his  wards.  No 
cross-appeals  have  been  taken. 

[2]  The  controlling  Issue  before  us  is  wheth- 
er tbe  40-acre  tract  was  the  community  prop- 
erty of  Alfred  C.  McNeley  and  M.  Jennie 
McNeley,  his  former  wife.  The  appellants 
have  filed  a  brief  In  which  no  assignments  of 
error  are  made.  Their  arguments,  however, 
Indicate  their  contention  that  tbe  40-acre 
tract  was  tbe  separate  property  of  tbe  appel- 
lant Alfred  C.  McNeley;  that  be  acquired 
title  thereto  after  the  death  of  his  former 
wife;  that  the  payments  made  prior  to  her 
death  were  made  by  him  from  bis  separate 
funds;  that  be  conveyed  good  title  to  tbe 
respondents;  and  that  the  minors  had  no  in- 
terest in  the  40-acre  tract  The  respondents 
have  filed  no  brief,  nor  have  we  had  the  ben- 
efit of  any  oral  argument.  There  is  an  ab- 
stract which  has  not  been  helpful,  and  we 
have  examined  the  statement  of  facts.  This 
examination  shows  that  a  portion  of  tbe  evi- 
dence has  been  omitted  from  the  statement, 
and  that  certain  exhibits  which  should  be  at- 
tached are  not  before  us.  However,  there 
is  sufficient  before  us  to  show  beyond  ques- 
tion that  tbe  evidence  on  tbe  Issue  whether 
the  40-acre  tract  was  community  property 
was  conflicting.  The  original  Wright  con- 
tract, which  is  in  tbe  record,  ran  to  Alfred 
O,  McNeley  and  M.  Jennie  McNeley,  as  gran- 
tees. While  this  fact  may  not  be  controlling, 
it  indicates  the  intention  and  understanding 
of  the  vendees  at  the  time  that  the  land 
should  become  their  community  property. 
There  was  evidence  tending  to  show  that 
payments  on  the  Wright  contract  were  made 
from  funds  belonging  to  appellant's  former 
wife,  and  that  such  payments  were  made 
prior  to  her  death.  The  trial  court  found  the 
land  was  community  property,  and  we  are 
unable  to  find  otherwise.  As  to  the  decree, 
no  complaint  is  made  by  any  party  except  the 
appellants,  Alfred  CL  McNeley  and  Minnie 
McNeley.  The  land  being  community  proper- 
ty, and  tbe  rights  of  respondents  and  the  mi- 
nors having  been  protected  to  their  complete 
satisfaction,  we  find  nothing  in  tbe  decree  of 
which  the  appellants  can  successfully  com- 
plain. 

On  tbe  record  I>efore  us  we  conclude  tbe 
Judgment  should  be  affirmed. 

It  is  80  ordered. 

MOBRIS,  MOUNT,  FDLLERTON,  and 
PARKER,  JJ.,  concur. 
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LEWIS  T.  LEWIS.    (No.  12061.) 
(Bnpreme  Court  of  Washington.    Jon.  29, 191S.) 

1.  Divorce  (|  182*)— Alimowt  and  Couhsil 
Fbks— Allowance  Pending  Appeal. 

Under  Rem.  &  Bal.  Code,  i  988,  providing 
that  iiending  an  action  for  divorce  the  conrt  or 
Judge  may  make  such  orders  relative  to  the  ex- 
pense of  such  action  as  will  insure  to  the  wife 
an  efficient  preparation  of  her  case  and  a  fair 
and  impartial  trial  thereof,  and  section  1731, 
providing  that  upon  the  taking  of  an  appeal  and 
the  filing  of  a  bond  the  Supreme  Court  shall 
acquire  jurisdiction  of  the  appeal  for  all  neces- 
sary pnrjMiaes  but  that  the  superior  court  shall 
retain  jurisdiction  for  the  purpose  of  all  pro- 
ceedings provided  to  be  had  in  such  court  and 
for  all  purpose^  in  so  far  as  the  cause  is  not 
affected  by  the  appeal,  the  superior  conrt  had 
jurisdiction  to  order  tlie  payment  of  attorney's 
fees  and  suit  money  to  the  wife  pending  an  ap- 
peal by  the  husband  from  a  judgment  dismissing 
a  divorce  suit,  especially  as  the  Supreme  Court 
has  no  jurisdiction  to  make  an  allowance  ot 
suit  money,  attorney's  fees,  or  alimony  pending 
the  appeaL 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  JS  568.  6&7,  688,  625,  638,  641,  657 ; 
Dec.  Dig.  I  182.*] 

2.  DivOBCB  a  184*)  —  Afpkai.  fbou  Ordebs 
Gbantino  Auvont  and  Counbei.  Fee»— 
Matters  Reviewable. 

An  appeal  from  an  order  in  a  divorce  ac- 
tion allowing  attorney's  fees  and  suit  money 
pending  an  appeal  from  the  judgment  did  not 
Dring_  Op  for  review  questions  involved  in  the 
principal  action  in  which  the  appeal  had  been 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  570-873 ;  Dec.  Dig.  {  184.*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;    K  M.  Card,  Judge. 

Action  by  Richard  Lewis  against  Elizabeth 
I^ewls  for  divorca  From  an  order  allowing 
attorney's  fees  and  suit  money,  plaintlll  ap- 
peals.    Affirmed. 

H.  W.  Lueders,  ol  Tacoma,  for  appellant 
Anthony  M.  Amtson,  of  Tacoma,  for  respond- 
ent 

MAIN,  J.  This  is  an  appeal  from  an  order 
of  the  superior  court  allowing  attorney's  fees 
and  suit  money  in  a  divorce  action  pending  an 
appeal. 

[1]  The  facts  are  as  follows:  On  the  3d  day 
of  December,  1912,  the  plaintiff  brought  an 
action  against  the  defendant  for  a  divorce. 
On  March  10, 1913,  after  a  trial,  the  superior 
court  entered  a  Judgment  dismissing  the  ac- 
tion. On  March  27,  1913,  the  plaintiff's  mo- 
tion for  a  new  trial  was  overruled.  On  June 
6,  1913,  the  plaintiff  served  his  notice  of  ap- 
peal; end  thereafter  filed  and  served  bis 
bond  on  appeal.  On  August  14,  1913,  the 
plaintiff  served  his  opening  brief.  Tliere- 
upon  the  defendant  petitioned  the  trial  court 
for  an  order  for  suit  money,  attorney's  fees, 
and  alimony,  in  order  that  she  might  defend 
the  action  in  this  court  On  September  22, 
1913,  an  order  was  made  by  the  trial  court 
requiring  the  plaintiff  to  pay  a  certain  sum 
as  attorney's  fees  and  suit  money  on  appeaL 
Thereafter  counsel  for  the  defendant  prepar- 


ed, served,  and  filed  on  ber  behalf  a  briel 
Subsequent  to  the  service  and  filing  of  this 
brief,  and  on  October  6, 1913,  the  plaintiff  ap- 
pealed from  the  order  of  September  22d, 
which  was  the  order  allowing  attorney's  fees 
and  suit  money  on  appeaL  On  May  15,  1914, 
the  plalndfT's  appeal  in  the  divorce  action 
was  by  this  court  dismissed.  Upon  the  pres- 
ent appeal  the  cause  is  here  for  review  of  the 
order  requiring  the  plaintiff  to  pay  attorney's 
fees  and  suit  money  on  appeal. 

The  principal  question  in  the  case  is  wheth- 
er in  a  divorce  action,  after  an  appeal  has 
been  taken  from  the  Judgment  of  the  superior 
court  that  court  has  the  power  or  Jurisdic- 
tion to  allow  the  wife  attorney's  fees,  suit 
money,  and  alimony  pending  the  appeaL 

Rem.  &  BaL  Code,  g  988,  provides  that: 

"Pending  the  action  for  divorce  the  court,  or 
judge  thereof,  may  make,  •  •  •  such  orders 
relative  to  tlie  expenses  of  such  action  as  will 
insure  to  the  wife  an  efficient  preparation  of 
her  case,  and  a  fair  and  impartial  trial  there- 
of.   •    •    •" 

Section  1731,  after  providing  that  "the  Su- 
preme Court  shall  acquire  jurisdiction  of  the 
appeal  for  all  necessary  purjwaes,"  provides 
that  the  superior  court  shall  retain  Jurisdic- 
tion for  certain  purposes  specified  and  "for 
all  purposes  in  so  far  as  the  cause  is  not 
affected  by  the  appeal." 

The  order  complained  of  here  vras  entered 
after  the  appeal  had  been  perfected.  The 
allowance  or  disallowance  of  suit  money,  at- 
torney's fees,  or  alimony  pending  the  appeal 
la  not  a  part  of  the  oilglinal  Judgment  appeal- 
ed from.  Neither  is  It  a  matter  embraced 
therein.  The  wife  could  not  in  fact  make 
the  application  until  after  the  appeal  had 
been  taken,  because  she  could  not  have  known 
that  the  husband  intended  to  appeal  from 
the  Judgment  dismissing  the  action  until  the 
notice  of  appeal  was  served.  We  think,  un- 
der the  sections  of  the  Code  above  referred  to, 
that  the  superior  court  retained  Jurisdiction 
and  power  after  the  appeal  for  the  purpose  of 
determining  the  question  of  suit  money,  at- 
torney's fees,  or  alimony,  pending  the  appeaL 
In  Ex  parte  Bernhard  Lohmuller,  103  Tex. 
474,  129  S.  W.  834,  29  li.  E.  A.  (N.  S.)  303, 
the  Supreme  Court  of  Texas  under  a  statute 
similar  In  terms  to  that  of  section  988,  supra, 
held,  that  the  trial  coutt  retained  power  and 
Jurisdiction  after  an  appeal  had  been  perfect- 
ed to  make  an  allowance  to  the  wife.  In  the 
course  of  the  opinion  it  was  said: 

"The  statute  concerning  divorces  empowers 
'the  Judge,'  either  in  term  time  or  vacation,  to 
allow  a  wife  who  has  not  sufficient  income  for 
her  maintenance,  'during  the  pendency  of  the 
suit  for  divorce,'  a  sum  for  her  support  'until  a 
final  decree  shall  be  made  in  the  case.'  Rev. 
St  art.  2986.  This  is  a  power  incidental  to  the 
jurisdiction  over  the  suit  for  divorce  in  the  ex- 
ercise of  which  it  becomes  the  duty  of  the  court 
to  see  to  the  proper  support  and  maintenance 
of  the  wife  until  it  can  be  determined  in  the 
course  of  the  proceeding  whether  or  not  she 
is  to  remain  a  wife.  The  full  accomplishment 
of  the  purpose  for  which  the  power  is  granted 
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requires  tbat  It  last  as  long  as  the  occasion  for 
its  exercise  shall  last  (that  is,'  'during  the  pend- 
ency of  the  suit') ;  and  hence  the  'final  decree' 
(that  is,  to  put  an  end  to  the  power)  is  that 
■made  in  the  case'  (not  necessanty  that  made 
by  the  district  judge  or  the  district  court).  The 
decree  of  the  trial  court  granting  or  denying  the 
divorce  may  be  the  final  decree  o(  that  court, 
but  it  is  not  the  final  decree  'made  in  the  case 
when  an  appeal  is  taken  to  another  tribunal. 
So  long  as  the  appeal  is  pending  the  suit  is 
pending,  and  t)ie  occasion  specified  in  the  stat- 
ute for  the  allowance  of  alimony  continues,  and 
it  does  not  end  until  that  decree  is  pronounced 
whicb  puts  an  end  to  the  case.  The  nature  of 
the  power  is  such  as  to  make  it  incompatible 
with  the  notion  that  it  can  no  longer  be  exer- 
cised after  the  district  court  has  rendered  a 
Judgment  for  divorce  and  has  adjourned,  al- 
though an  appeal  has  l>een  taken.  The  facts 
remain  that  the  case  is  still  pending,  that  no 
final  decree  has  been  made  in  it,  ana  that  the 
wife  is  still  in  need  of  the  provision  as  fully 
as  she  wag  before  the  Judgment ;  and  these  are 
all  the  facts  which  the  statute  rci^uires  to  make 
it  the  duty  of  'the  Judge'  to  exercise  the  power. 
We  do  not  mean  to  bold  that  the  statute  giving 
the  power  would  justify  the  disregard  of  any- 
thing adjudicated  by  the  decree  of  divorce. 
Nothing  of  the  sort  was  done  here.  The  action 
of  the  district  judge  was  based  upon  conditions 
that  did  not  exist,  and  therefore  were  not  and 
could  not  have  been  passed  on  when  the  judg- 
ment was  rendered,  but  have  arisen  since. 
Hence,  we  conclude  that  the  principle  which  for- 
bids a  court  to  change  its  judgment  after  the 
expiration  of  the  term  at  wiilch  it  was  rendered 
has  no  application." 

Other  courts  holding  to  the  same  effect 
nnder  similar  statutes  ere  these:  McBride 
T.  McBride,  119  N.  X.  819,  23  N.  B.  1065; 
Roby  V.  Roby,  9  Idaho,  371,  74  Pac.  957,  3 
Ann.  Cas.  60;    Rellly  v.  Reilly,  60  Cal.  624 

In  Griffiths  v.  Griffiths,  71  Wash.  59,  127 
Faa  685,  upon  a  rehearing  it  was  held  that 
this  court  was  without  Jurisdiction  to  hear 
original  applications  for  alimony,  suit  money, 
and  attorney's  fees  In  a  divorce  action  pend- 
ing the  appeal,  and  OTerruilng  the  former 
holdings  of  the  court  upon  that  question. 
Our  attention  has  not  been  called  to  the  de- 
cision of  any  court  holding  that  the  trial 
court'  does  not  have  Jurisdiction  after  the  dp- 
peal  has  been,  perfected  In  a  divorce  action 
to  make  an  allowance  for  suit  money,  at- 
torney's fees,  or  alimony  pending  the  appeal, 
where  the  reviewing  court  Is  without  Juris- 
diction, as  in  this  state,  to  determine  such 
matters.  If  there  are  such  decisions,  they 
have  not  been  dtcd,  nor  has  our  investiga- 
tion discovered  any. 

The  plaintiff  cites  the  cases  of  ^tna  Ins. 
Co.  V.  Thompson,  34  Wash.  614,  76  Pac.  105, 
and  Gust  v.  Gust,  71  Wash.  76,  127  Pac.  566, 
as  sustaining  his  position.  Neither  of  these 
cases  is  in  point  In  each  of  them  the  subse- 
quent or  collateral  order  entered  by  the  court 
was  a  modification  of  the  previous  Judgment 
In  the  present  case,  as  already  Indicated,  the 
subsequent  or  collateral  order  embodied  a 
matter  not  embraced  in  the  original  Judgment 
and  which  could  not  have  been  Included  there- 
in. 

12]  Something  is   said   in   the  plaintiff's 


brief  relative  to  the  principal  action.  But 
obviously  the  appeal  from  the  collateral  order 
does  not  bring  up  for  review  questions  involv- 
ed in  the  principal  action  in  which  the  appeal 
has  been  dismissed. 
The  Judgment  will  be  affirmed. 

CROW,  MOUNT,  ELMS,  and  FULLER- 
TON,  JJ,,  concur. 

(U  Wash.  1) 
SCHIRMER  V.  SCHIRMER.    (No.  12032.) 
(Supreme  Court  of  Washington.    Feb.  1,  1915.) 

1.  DivoBC*  (S  157*)— Gbodndb— Cbukltt  by 
Each  Partt. 

Where  a  husband  and  wife  had  each  mis- 
treated the  other,  and  violently  accused  the  other 
of  infidelity,  and  could  not  live  together  as 
husband  and  wife,  a  divorce  was  properly  grant- 
ed to  each  party,  especially  as  a  divorce  in 
favor  of  either  would  necessarily  divorce  both. 
[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  ii  517,  628-531 ;   Dec.  Dig.  }  157.*] 

2.  DivoBCE  (I  252*)— DivmoM  or  Pbofxbtt— 

DiBCKETIOM   Ot  COUBT. 

■  Under  Rem.  &  BaL  Code,  i  9S0,  providing 
tbat  on  a  divorce  the  court  shall  make  such  dis- 
position of  the  property  as  shall  appear  just, 
in  view  of  the  condition  in  which  the  parties 
will  be  left  by  the  divorce,  the  discretion  of  the 
court  in  distributing  community  funds  was  not 
abused,  where  a  divorce  was  granted  to  each 
party  for  the  other's  cruel  and  inhuman  treat- 
ment, though  the  property  given  the  husband 
was  worth  more  than  that  given  the  wife,  where 
that  awarded  to  the  wife  was  real  estate,  while 
that  awarded  to  the  husband  was  largely  per- 
sonal property  and  consisted  in  part  of  corpo- 
rate stock,  the  value  of  which  was  speculative 
and  uncertain,  the  husband  was  in  debt  and  was 
required  to  pay  $30  a  month  for  the  care  and 
support  of  the  children,  the  custody  of  which 
was  awarded  to  the  wife. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  H  713-715;   Dec  Dig  i  252.*1 

3.  DivoBCK  (J  308*)— StrppoBT  o»  Childbsn— 
Sufficiency  of  Aixowancb. 

In  a  divorce  suit,  in  which  the  custody  of 
two  boys  12  and  16  years  old  and  a  girl  0 
years  old  was  awarded  to  the  wife  until  the  fur- 
ther order  of  the  court,  where  it  appeared  that 
the  older  boy  was  industrious  and  hud  saved 
out  of  his  own  earnings  $285,  and  that  the  other 
two  children  were  apparently  dependent  upon 
their  parents,  an  allowance  of  $;iO  a  month  to 
be  paid  by  the  husband  to  the  wife  for  the  sup- 
port of  the  children  did  not  appear  insutiicient. 
[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  §§  801,  802 ;    Dec.  Dig.  |  308.*] 

4.  Divorce  (J  288*)— AppeaI/— Costs. 

Where,  In  a  divorce  suit,  ail  of  the  personal 
property  was  awarded  to  the  husband,  while  the 
wife  was  given  real  estate,  for  which  there  was 
no  ready  sale,  and  apparently  had  no  ready 
money,  on  affirmance  on  the  wife's  appeal,  the 
husband  would  be  required  to  pay  the  costs. 

[Ed.  Note'. — For  other  cases,  see  Divorce,  Cent. 
Dig.  J  772;   Dec  Dig.  g  288.*] 

FuUerton  end  Crow,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court  Spokane  County ;  Wm.  A.  Iluueke, 
Judge. 

Action  by  Katie  Scbirmer  against  W.  E.. 
Schirmer,   for    a    divorce.    From   a    decree 


•For  othsr  case*  see  same  topic  and  section  NUMBER  Ut  bee.  Dig.  &  Am.  Dig.  Key-Mo.  Series  &  Rep'r  Indexes 
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granting  a  divorce  to  each  party,  plaintiff 
appeals.    Affirmed. 

W.  B.  MltcheU,  of  Spokane,  for  appellant 
McCarthy,  Edge  &  Cleland,  of  Spokane,  for 
respondent 

MOUNT,  J.  This  action  was  broagbt  by 
the  plalntlBf  to  obtain  a  divorce  from  her 
husband  on  the  grounds  of  cruelty  and  in- 
fidelity. The  plaintiff  prayed  for  a  division 
of  the  property  and  the  custody  of  the  three 
minor  children.  The  defendant,  In  answer 
to  the  complaint  denied  the  allegations  of 
cruelty  and  infldellty  alleged  In  the  complaint, 
and  filed  a  cross-complaint  seeking  a  divorce 
from  his  wife  upon  alleged  grounds  of  cruel- 
ty. Upon  these  issues  the  case  t^as  tried  to 
the  court  and  resulted  In  findings  to  the  ef- 
fect that  each  of  the  parties  had  been  guilty 
of  cruel  and  inhuman  treatment  toward  the 
other,  such  as  to  render  it  Impossible  for  the 
parties  to  live  longer  together  as  husband 
and  wife,  and  concluded  that  each  was  en- 
titled to  an  absolute  decree  of  divorce  from 
the  other.  The  custody  of  the  children  was 
awarded  to  the  plaintiff  until  the  further  or- 
der of  the  court  The  plaintiff  was  awarded 
all  of  the  real  estate  belonging  to  the  parties, 
with  the  exception  of  one  piece  which  stood 
In  the  name  of  the  defendant's  brother.  The 
defendant  was  awarded  the  remainder  of 
the  property,  consisting  of  mortgages,  cash 
on  hand,  and  stocks.  The  defendant  was  re- 
quired to  pay  to  the  plaintiff  $30  per  month, 
until  the  further  order  of  the  court,  for  Ihe 
support  and  care  of  the  children.  The  de- 
fendant was  also  ordered  to  pay  $260  for 
attorney's  fees.  He  was  further  ordered  to 
pay  to  the  plaintiff  certain  taxes,  assess- 
ments, and  water  rent  due  upon  the  premises 
decreed  to  the  plaintiff.  The  plaintiff  has 
appealed  from  the  decree  so  rendered,  con- 
tending, first,  that  the  evidence  was  Insuffl- 
dent  upon  which  to  base  a  finding  that  the 
defendant  was  entitled  to  a  decree  of  di- 
vorce. 

[1]  It  la  apparently  conceded  that  a  di- 
vorce was  properly  granted  to  the  appellant 
because  no  question  is  made  against  the  find- 
ing that  the  respondent  had  been  guilty  of 
cruelty  toward  his  wife.  If  a  decree  of  di- 
vorce is  granted  In  favor  of  one  of  the  spous- 
es, both  are  thereby  necessarily  divorced.  If 
we  should  conclude,  therefore,  that  the  court 
erroneously  declared  the  respondent  guilty 
of  cruelty,  the  result  would  not  for  that  rea- 
son necessarily  be  changed.  The  only  result 
which  would  follow  is  that  no  blUme  would 
attach  to  the  appellant  In  short,  the  appel- 
lant's contention  upon  this  question  is  based 
upon  sentiment  rather  than  substance.  In 
view  of  this  conclusion,  the  result  will  not  be 
changed,  even  if  we  should  conclude  that 
the  appellant  was  blameless.  We  shall  not 
discuss  the  case  further  than  to  say  that  we 
have  read  the  evidence  with  some  care  and 
find  that  the  parties  bad  not  lived  together 


as  man  and  wife  for  a  period  of  six  years 
prior  to  the  date  the  action  was  brought; 
that  during  this  time  they  had  mistreated 
each  other  and  accused  each  other  violently 
of  infidelity;  that  the  respondent  was  the 
aggressor  upon  most  occasions,  and,  if  more 
blame  Is  to  be  attached  to  one  than  to  the 
other,  it  should  be  placed  upon  the  respond- 
ent It  is  apparent  that  the  parties  cannot 
live  together  as  husband  and  wife,  and  that 
a  divorce  has  been  properly  granted. 

[2]  It  is  next  argued  by  the  appellant 
that  there  was  an  unequal  and  unjust  divi- 
sion of  the  property,  l^e  evidence  upon  the 
value  of  the  property  Is  not  definite  or  cer- 
tain. The  appellant  claims  that  the  value 
of  the  property  awarded  to  the  defendant 
was  largely  In  excess  of  that  awarded  to  her. 
It  may  be  true  that  the  property  awarded  to 
the  defendant  was  somewhat  greater  than 
that  awarded  to  the  plaintiff.  The  property 
awarded  to  the  defendant  with  the  excep- 
tion of  one  piece  of  land  standing  in  the 
name  of  his  brother,  was  all  personal  prop- 
erty, some  of  which  consisted  of  stocks  in 
corporations,  the  value  of  which  was  and  is 
speculative  and  uncertain.  There  were  two 
mortgages  of  about  the  value  of  $8,000. 
There  was  some  money  in  the  bank,  the 
amount  of  which  is  not  clearly  shown  by  the 
evidence.  The  defendant  was  in  debt  in 
about  the  sum  of  $1,500.  He  was  required  to 
pay  to  the  plaintiff  $30  per  month  for  the  care 
and  supi>ort  of  the  children.  He  was  also  re- 
quired to  pay  the  attorney's  fees  in  the  case, 
and  the  costs,  and  was  required  to  make  oth- 
er small  payments.  A  wide  discretion  is  giv- 
en to  the  trial  court  by  section  989  of  Rem. 
&  BaL  Code  tn  the  distribution  of  the  com- 
munity funda  We  are  not  convinced  from 
the  evidence,  nor  by  the  argument  of  coun- 
sel, that  the  court  abused  its  discretion  In 
the  division  of  the  property. 

[3]  The  appellant  also  argues  that  the  tri- 
al pourt  erred  in  allowing  but  $30  per  month 
for  the  maintenance  of  the  children.  There 
are  three  minor  children.  The  oldest,  at  the 
time  of  the  trial,  was  a  boy  16  years  of  age ; 
the  next  was  a  boy  of  about  the  age  of  12 ; 
and  the  youngest  was  a  girl  of  about  the  age 
of  6.  It  was  shown  upon  the  trial  that  the 
older  boy  was  Industrious,  and  had  saved  out 
of  his  own  earnings,  at  the  time  of  the  trial, 
$285.  The  other  two  children,  so  far  as  the 
evidence  shows,  were  entirely  dependent  up- 
on their  parents.  It  may  be  that  In  a  short 
time  $30  per  month  will  not  be  sufficient  to 
properly  care  for  these  children.  But  at  this 
time  there  is  nothing  In  the  record  to  Indicate 
that  $30  per  month  awarded  to  the  plaintiff 
will  not  be  sufficient  We  find  nothing  ia 
the  case  which  Justifies  a  reversal,  or  even  a 
modification  of  the  decree  at  this  time. 

[4]  In  view  of  the  fact  that  the  appellant 
appears  to  have  no  ready  money,  and  there 
Is  not  a  ready  sale  for  the  real  estate,  or 
any  part  thereof,  at  this  time,  and  In  view  of 
the   farther   fact  that    the   defendant   wa» 


Digitized  by 


Google 


Wash.) 


SCHIRMEB  V.  SCHIRMER 


983 


awarded  all  of  tbe  personal  propert?  and 
available  money  on  hand,  we  think  It  is  Just 
that  he  should  be  required  to  pay  the  costs 
of  tbls  appeal,  exclusive  of  attorney's  or 
coungel  fees. 

We  find  no  error  in  the  record,  and  the  de- 
cree is  therefore  aflSrmed. 

MAIN,  J.,  concurs.  ELLIS,  J.,  concnrs  in 
the  result. 

FULLBRTON,  J..  I  am  compelled  to  dis- 
sent from  the  c(»iclusion  reached  by  my  As- 
sociates. The  trial  court  found,  as  matter 
of  fact,  that  each  of  the  spouses  had  been 
guilty  of  such  a  degree  of  marital  infidelity 
towards  the  other  as  to  constitute  a  cause 
for  a  divorce  on  the  statutory  ground  of 
cruel  treatment,  and  that  the  parties  could 
no  longer  live  together  as  husband  and  wife. 
It  concluded,  as  matter  of  law,  that  each  of 
the  parties  was  entitled  to  a  divorce,  and 
entered  a  decree  awarding  a  divorce  to  each 
of  them.  The  m^orlty  of  tills  court  con- 
clude- that  the  facts  Justified  the  findings, 
and  direct  an  affirmance  of'  the  decree. 
With  the  conclusion  as  to  the  facts  I  have 
no  quarrel.  I  think  it  proven  that  each  of 
the  parties  has  been  guilty  of  such  a  degree 
of  cruel  treatment  towards  the  other  as 
would  warrant  a  decree  of  divorce  in  that 
other's  favor,  had  be  or  she  been  without 
fault.  My  quarrel  is  with  the  conclusion  of 
law  drawn  from  the  facts,  as  it  seems  to  me 
the  conclusion  is  not  sustained  by  the  prin- 
ciples of  law  governing  In  such  cases. 

The  form  of  the  decree  Is  somewhat  un- 
usual, bat  this  I  shall  not  discuss,  as  I  con- 
clude that  it  is  in  effect  nothing  more  than 
is  required  by  the  CkMle  in  such  cases,  name- 
ly, "a  full  and  complete  dissolution  of  the 
marriage  as  to  both  parties." 

But  it  is  a  principle  of  law,  as  old  as  the 
law  of  divorce  itself,  that  the  party  seeking 
relief  from  the  marriage  relation  must  come 
into  court  with  a  clear  conscience  and  with 
clean  hands,  and  be  innocent  of  any  8Ut>stan- 
tlal  wrongdoing  towards  the  other  party  of 
a  like  nature  of  which  he  or  she  complains; 
that  divorce  is  a  remedy  for  the  innocent  as 
against  the  guilty,  and,  if  the  party  seeking 
the  divorce  has  been  guilty  of  a  like  viola- 
tion of  matrimonial  duties  as  that  of  which 
complaint  is  made,  the  action  must  be  dis- 
missed and  relief  denied.  This  is  the  prin- 
ciple upon  which  the  doctrine  of  recrimina- 
tion rests,  and  all  of  the  courts  agree  that 
it  is  a  defense  to  an  action  of  divorce,  based 
upon  a  specific  ground,  to  show  that  the 
complaining  spouse  has  been  guilty  of  a  like 
offense,  although  they  may  not  be  unanimo  js 
upon  the  question  whether  a  like  result  fol- 
lows when  the  wrongs  are  dissimilar  in  na- 
ture. I  need  not  cite  authorities  to  prove 
these  propositions.  They  can  be  found  in 
any  work  treating  upon  the  subject  of  mar- 
riage and  dlTorca. 


Our  statute,  also,  it  seems  to  me,  can  bear 
no  other  construction.  The  opening  sentence 
of  the  chapter  on  divorce  and  alimony  pro- 
vides that  divorces  may  be  granted  on  ap- 
plication "of  the  party  injured,"  for  the 
causes  therein  defined,  and  clearly  there  can 
be  no  legal  injury  where  the  conduct  of  the 
one  party  has  been  no  more  gross  than  the 
conduct  of  the  other.  Such,  moreover,  has 
been  heretofore  our  uniform  construction  of 
the  statute.  McDougall  v.  McDougall,  6 
Wash.  802,  32  Pac.  749;  CoMn  v.  Colvln, 
15  Wash.  490,  46  Pac.  1029 ;  Stanley  v.  Stan- 
ley, 24  Wash.  460,  64  Pac.  732;  Wheeler  v. 
Wheeler,  38  Wash.  491,  80  Pac.  762;  Blck- 
ford  V.  Bickford,  57  Wash.  639',  107  Paa 
837;  Pierce  ▼.  Pierce,  68  Wash.  415,  123 
Paa  598;  ElUs  v.  Ellis,  77  Wash.  247,  137 
Pac.  453. 

The  case  is  not  aided  by  the  finding  to  the 
effect  that  the  court  is  satisfied  that  the  par- 
ties can  no  longer  live  together.  While  It  is 
true  the  Code,  after  enumerating  certain 
specific  causes  for  which  a  divorce  may  be 
granted,  provides,  "And  a  divorce  may  be 
granted  upon  application  of  either  party  for 
any  cause  deemed  by  the  court  sufficient, 
and  the  court  shall  be  satisfied  that  the  par- 
ties can  no  longer  live  together,"  this  clause 
has  never  been  held  by  us  to  authorize  a 
divorce  merely  because  the  court  may  be 
satisfied  of  the  fact  On  the  contrary,  we 
have  held  that,  in  addition  thereto,  some 
specific  cause  must  be  found  giving  rise  to 
the  conclusion,  and  that  the  party  in  favor 
of  whom  such  cause  is  found  has  not  been 
guilty  of  like  misconduct  towards  the  other 
pariy.  'iiius,  iu  AlcUougall  v.  McDougall, 
the  governing  principle  is  stated  in  this  lan- 
guage: 

"The  only  theory  upon  which  we  can  account 
for  the  action  of  the  court  below  is  that  it  came 
to  the  cuncluaion  that,  under  all  the  circum- 
stances of  the  case,  the  parties  would  not  prob- 
ably again  live  together  as  husband  and  wife, 
and  from  that  fact  assumed  that  it  would  be 
proper  to  decree  a  dissolution  of  the  marriage 
bouds.  There  are  some  who  would  justify  a 
divorce  fur  this  reason,  but  for  the  good  name 
of  oar  state  we  are  glad  to  be  able  to  say  that 
principles  of  this  kind  have  not  yet  token  the 
shape  of  legal  enactment  here.  As  our  statute 
at  present  stands,  it  is  not  enough  to  authorize 
a  decree  of  divorce  that  the  court  should  find  as 
a  fact  that  the  parties  will  no  longer  live  to- 
gether as  husband  and  wife.  It  is  necessary 
that  there  should  be  found  to  exist  some  of  the 
causes  mentiuued  in  the  statute  in  favor  of  the 
one  as  against  the  other  party,  and  that  the  par- 
ty in  favor  of  whom  such  cause  of  divorce  is 
found  has  not  been  guilty  of  like  misconduct 
against  the  other  party." 

So  In  Colvln  v.  Colvtn  it  was  said: 
"We  do  not  think  it  was  intended  by  the 
Legislature  that  a  divorce  should  be  granted  in 
every  case  wherein  it  should  be  found  'that  the 
parties  can  no  longer  live  together' ;  and  where, 
as  here,  their  failure  to  live  together  is  due  to 
their  own  obstinacy  and  8tubt>ornness,  we  think 
a  divorce  should  be  denied.  It  is  not  the  policy 
of  the  larw  that  divorce  should  be  granted  merely 
because  parties  'from  unruly  temper"  or  mutu^ 
wranglings  live  unhappily  together.  In  order 
to  have  relief  it  is  not  required  that  the  party 
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oomploinins  ihoold  be  wholly  without  fault,  for 
the  law  recognizes  the  weakness  of  human  na- 
ture, and  measures  the  conduct  of  the  parties 
by  the  standard  of  common  experience.  But 
where  the  parties  to  a  divorce  suit  are  in  pari 
delicto,  the  conduct  of  each  being  a  constant  ag- 
gravation to  further  offense  by  the  othei\  no 
divorce  will  be  granted  at  the  instance  of  either 
party." 

In  the  case  of  sails  ▼.  Ellis  It  waa  said: 
"Whatever  may  be  the  opinion  of  the  individ- 
ual judge  as  to  the  desirability  of  parties  con- 
tinuing in  the  marriage  relation  when  they 
have  Tost  that  mutual  respect  and  affection 
which  is  the  basis  of  the  relation,  that  relation 
can  only  be  legally  severed  when  one  of  the 
parties  to  It  ia  guilty  of  such  conduct  toward 
the  other  as  in  law  constitutes  a  ground  for 
divorce.  It  as  not  enough  that  neither  party  has 
any  rerard  for  the  other.  Luce  v.  Luce,  16 
Wash.  608,  47  Pac.  21.  Nor  can  irascibUit^r  of 
temper,  nor  a  disposition  to  quarrel  over  trifles, 
be  regarded  as  cruelty,  within  the  meaning  of 
that  expression  In  divorce  statutes.  Branscheid 
V.  Branscheid,  27  Wash.  868,  67  Pac.  812.  Nor 
is  it  sufficient  that  the  parties  will  no  longer 
live  together  in  peace  and  harmony.  McDougall 
V.  McDougall,  0  Wash.  802,  32  Pac.  749;  Col- 
▼in  ▼.  Colvin,  15  Wash.  490,  46  Pac.  1029; 
SUnley  t.  Stanley,  24  Wash.  460,  64  Pac.  732 ; 
Wheeler  v.  Wheeler,  S8  Wash.  491,  80  Pac. 
762;  Bickford  v.  Bickford,  67  Wash.  639,  107 
Pac.  837 ;  Pierce  v.  Pierce,  68  Wash.  415,  123 
Pac.  698.  Unbappiness  between  husband  and 
wife  is  to  be  deplored ;  but,  when  such  a  con- 
dition arises  between  them  because  of  mutual 
neglect,  the  remedv  ia  not  the  courts,  but  ref- 
ormation of  individual  conduct.  The  case  being 
triable  here  de  novo,  this  record  has  been  read 
in  the  light  of  the  complaints,  and  we  cannot 
find  evidence  supporting  the  claims  of  either 
party  to  justify  us  in  holding  that  a  divorce 
should  be  granted  against  the  other.  Neither 
can  we  say  that  one  party  or  the  other  is  the 


cause  of  the  situation  In  which  we  find  them. 
The  husband  holds  the  wife  blamable,  and  the 
wife  accuses  the  husband.  Neither  produces  any 
corroboration  worth  mentioning.  We  are  there- 
fore driven  to  hold,  as  the  lower  court,  that 
neither  has  sustained  a  cause  of  divorce  ajgainst 
the  other.  We  differ  with  the  lower  court  only 
in  its  announcement  that,  under  such  circum- 
stances, the  best  interests  of  society  and  the 
state  demand  the  annulment  of  this  marriage." 

So  in  the  case  at  bar,  since  it  has  been 
found  that  the  parties  have  been  guilty  of  a 
like  offense  towards  the  other  of  that  which 
complaint  Is  made,  it  la  no  ground  for  a  di- 
vorce that  the  court  may  believe  that  they 
can  no  longer  live  together.  Nor  is  It  any 
ground  for  granting  the  divorce  in  the  first 
Instance,  or  for  affirming  the  decree  in  this 
court,  that  the  parties  themselves  do  not 
suggest  the  question  I  have  discussed.  Mar- 
riage is  a  status  or  institution  as  well  as  a 
contract,  and  in  it  the  state,  as  well  as  the 
several  parties  thereto,  has  an  Interest.  It 
Is  the  duty  ot  the  court,  therefore,  as  the 
representatlTe  of  the  state's  Interest,  to  deny 
the  divorce  when  it  is  made  to  appear  that 
the  complaining  party  has  been  guilty  of 
conduct  towards  the  other  itarty  of  a  lllce 
nature  of  which  he  or  she  complains,  wheth- 
er pleaded  or  suggested  by  the  other  party 
or  not 

In  my  opinion  the  only  decree  properly  to 
be  entered  is  one  denying  the  dlrorce,  and  I 
think  the  court  errs  in  its  order  of  affirm- 
ance. 

CBOW,  J.,  oraicnrs  In  the  dissent 
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PETTET  ▼.  JOHNSTON  et  mL     (No.  11769.) 

(Sapreme  Conrt  of  WashioKton.    Jan.  29, 1915.) 

1.  CONTaiOTB  (J  349*)— Bbbach— BVIDBNCnB— 
Pbicb. 

In  an  action  on  a  contract  for  work,  where 
the  testimon;  is  conflicting  as  to  the  price 
agreed  on,  evidence  of  the  Taloe  of  the  work  at 
the  time  of  the  making  of  the  contract  ia  admis- 
sible to  show  the  agreed  price. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {|  1006,  17S1-1784,  1788-1708,  1809, 
18U-18I4,  1817,  1818;    Dec  Di«.  f  349.*] 

2.  Appeal  akd  Ebbob  (I  882*)— Qxmsriows 
Reviewabix— Intitkd  Ebbob. 

A  party,  who,  by  objections,  succeeds  in  ex- 
cluding eridence  to  establish  a  fact,  ma^  not 
complain  of  the  subsequent  exclusion  of  evidence 
offered  by  him  for  the  same  purpose,  for  the  er- 
ror, if  any,  was  invited  by  him. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ff  3691-8610;  Dec  Dig.  t 
882.»] 

Department  1.  Appeal  from  Superior 
Court,  Snotaomiab  County;  Guy  O.  Alston, 
Judge. 

Action  by  R.  G.  Pettet  against  Elmer  B. 
Johnston  and  another.  From  a  Judgment  for 
plaintiff,   defendants  appeal.     Affirmed. 

Coleman,  Fogarty  &  Anderson,  of  Everett, 
for  appellants.  Stlger  &  Dally,  of  Everett, 
for  respondent. 

CROW,  J.  Action  by  R.  O.  Pettet  against 
Elmer  E.  Johnston  and  Jessie  M.  Johnston, 
bis  wife,  to  recover  the  amount  alleged  to  be 
due  on  a  contract  for  clearing  land  and  for 
extra  work.  From  a  verdict  and  jndgment 
In  plalntUTs  favor,  the  defendants  have  ai>- 
pealed. 

The  respondent  alleged  that  on  or  about 
October  1,  1910,  he  entered  into  an  oral  con- 
tract with  appellants,  whereby  he  agreed  to 
clear  about  eight  acres  of  land  for  $126  per 
acre;  that  he  performed  his  contract;  that 
he  also  performed  extra  work  of  the  value  of 
$100  at  appellants'  request;  and  that,  after 
allowing  appellants  all  credits  to  which  they 
are  entitled,  they  were  indebted  to  him  in  the 
sum  of  $571.17,  for  which  he  asked  Judgment, 
yrlth  Interest.  Appellants  denied  that  the 
tract  to  be  cleared  contained  more  than  6^ 
acres;  denied  that  they  agreed  to  pay  re- 
spondent $125  per  acre;  denied  that  respond- 
ent had  completed  his  contract ;  alleged  that 
It  would  cost  $100  to  complete  It;  and  con- 
tended that  respondent  contracted  to. do  all 
of  the  work  for  the  agreed  sum  of  $500. 
From  this  statement  of  the  issues  It  Is  ap- 
parent that  the  one  question  involved  was 
whether  the  contract  price  was  to  be  $125 
per.  acre,  or  $500  In  all.  Appellants  called 
one  I.  L.  Todd,  a  competent  and  qualified 
witness,  and  asked  blm  what  it  would  be 
worth  to  clear  such  land  as  appellants'.  To 
tbU  question  respondent's  objection,  on  the 
gronnd  that  it  was  immaterial  and  irrele- 
rant,  was  sustained.  Thereupon  appellants 
offered  to  prove  by  the  witness  that  he  had 


examined  similar  land  In  the  Immediate 
neighborhood  belonging  to  the  appellants, 
and  that  the  value  of  clearing  such  land 
would  not  exceed  $80  per  acre.  To  this  offer 
respondent's  objection  was  also  sustained. 

[1]  Appellants  now  contend  that,  as  a  dis- 
pute arose  between  the  parties  with  refer- 
ence to  the  contract  actually  made  and  the 
contract  price,  the  evidence  offered  should 
have  been  admitted,  not  for  the  purpose  of 
establishing  a  contract,  but  for  the  purpose 
of  furnishing  circumstantial  evidence  as  to 
which  contention  of  the  parties  was  correct 
In  support  of  this  position  appellants  cite 
Wheeler  v.  Buck  &  Co.,  23  Wash.  679,  63 
Pac  666;  Dlmmick  v.  Collins,  24  Wash.  78, 
63  Pac.  1101;  Coey  t.  Darknell,  25  Wash. 
618,  65  Pac.  760;  Warwick  v.  HUchings,  60 
Wash.  140,  96  Pac.  060 ;  Robertsoa  v.  O'NeiU, 
67  Wash.  121,  120  Pac  884. 

There  Is  no  question  but  that  this  class  of 
evidence  Is  ordinarily  competent  and  admis- 
sible In  cases  of  this  character  for  the  purpose 
which  appellants  urge.  In  Wheeler  v.  Buck 
&  Co.,  supra,  we  said : 

"In  an  action  on  a  contract  for  work,  when 
the  testimony  is  conflicting  as  to  the  price 
agreed  upon  for  the  work,  it  is  competent  to 
show  the  value  of  such  work  at  the  time  the 
contract  was  made,  as  tending  to  show  what 
the  agreed  price  was." 

[2]  We  are  of  the  opinion,  however,  that 
appellants  are  not  In  a  position  to  take  ad- 
vantage of  this  alleged  error.  The  record 
shows  that,  when  respondent  was  Introduc- 
ing his  evidence  for  the  purpose  of  showing 
the  contract  which  he  alleged  was  made,  he 
produced  one  A.  O.  Clevisb,  a  competent  -wit- 
ness, and  asked  the  following  questions: 

"Q.  Do  yon  know  what  it  is  worth  to  dear 
such  land  as  that,  take  it  all  together  as  a  Job? 
A.  Why,  I  have  done  such  work  on  a  job.  Q. 
What  would  it  be  worth  to  clear  such  land? 
Mr.  Anderson  (attorney  for  appellants):  Ob- 
jected to  as  immaterial.  (Sustained.  Question 
withdrawn.)" 

It  will  thus  be  noticed  that  the  first  ob- 
jection to  this  class  of  evidence  was  made  by 
appellants  and  sustained  by  the  trial  court; 
that,  after  the  objection  was  sustained,  re- 
spondent submitted  to  the  ruling  of  the  court 
and  withdrew  the  question.  The  first  ruling 
of  the  court,  that  this  evidence  was  Inad- 
missible, was  procured  by  appellants  them- 
selves. If  the  ruling  was  erroneous,  the  er- 
ror was  Invited  by  them.  This  being  true, 
It  is  apparent  that  appellants  are  now  In  no 
position  to  take  advantage  of  the  error  which 
they  invited  and  now  urge. 

Appellants  urged  the  exclusion  of  this  evi- 
dence as  error,  in  presenting  their  motion  for 
a  new  triaL  In  passing  upon  the  motion,  the 
trial  Judge  well  said : 

"I  do  not  think  that  the  defendant  is  in  a  po- 
sition, after  bavins  obtained  a  ruling  from  the 
court  that  such  evidence  is  immaterial,  to  now 
predicate  error  on  the  court's  sustaining  an  ob- 
jection to  similar  testimony  proposed  by  the 
plaintiff." 
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Appellants  In  tbelr  brief  seek  to  meet  this 
suggestion  by  saying: 

"The  court  appears  to  be  of  the  opinion  that 
errors  can  be  set  off  against  each  other  so  long 
as  they  have  occurred  in  the  offer  of  testimony 
by  the  opposing  parties  to  the  suit" 

If  appellants  had  first  offered  to  introduce 
this  evidence,  and  respondent  had  objected, 
and  thereafter  respondent  had  sought  to  In- 
troduce It,  the  situation  of  the  parties  would 
be  different.  But,  as  above  suggested,  the 
ruling  was  first  procured  by  the  appellants 
themselves,  and  it  Is  a  well-settled  rule  of 
practice  that  no  advantage  can  be  taken  of 
Invited  error  by  the  party  who  Invited  It 
2  Rnl.  Case  Law,  {  19& 

The  Judgment  Is  affirmed. 

OHADWICK.  MAIN,  and  ELLIS,  JJ.,  con- 
car. 

(88  Wash.  W6) 

STATE  ez  r*l.  DOW,  Pros.  Atty.,  t.  NICH- 
OLS et  aL    (No.  12098.) 

(Supreme  C!ourt  of  Washington.    Jan.  29, 
1915.) 

1.  NuiSAHCB  (I  81*)— ABATisfBHT— Statute— 
Knowledos  of  Owner. 

Where  it  appears  that  prostitution  is  be- 
ing carried  on  in  a  hotel  with  the  knowledge  of 
the  tenants,  the  nuisance  may  be  abated  under 
Laws  1913,  p.  391,  |  1,  making  the  building  and 
grounds  upon  which  a  house  of  prostitution  ex- 
ists a  "nuisance,"  and  section  2,  authorizing  an 
action  in  equity  against  such  nuisance,  though 
these  is  no  evidence  that  the  owner  of  the  build- 
ing had  knowledge  of  the  existence  of  the  prosti- 
tution. 

lEH.  Note.— For  other  cases,  see  Nuisance. 
Cent  Dig.  f  193;    Dec.  Dig.  t  81.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nuisance.] 

2.  Jury  (|  14*)— Right  to  Jubt  TaiAt— Equi- 
table AcTiow— Abatement  or  Nuisance. 

The  action  to  abate  tbe  naisance  being  one 
in  equity,  defendants  have  no  right  to  a  trial  by 
jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  C!ent 
Dig.  II  40-60,  66-83;  Dec.  Dig.  |  14.»J 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  M.  L.  Clifford,  Judge. 

Action  by  the  State,  on  relation  of  Lorenzo 
Dow,  Prosecuting  Attorney,  against  W.  R. 
Nichols  and  others.  Judgment  for  the  plain- 
tiff, and  defendants  appeal.    Affirmed. 

C.  M.  Riddell,  A.  R.  Titlow,  and  A.  O.  Bur- 
melster,  all  of  Tacoma,  for  appellants.  Lor- 
enzo Dow  and  A.  B.  Comfort,  both  of  Taco- 
ma, for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  abate  a  nuisance  and  enjoin  the  continu- 
ance thereof.  In  the  complaint  it  is  alleged 
that  on  and  from  some  time  prior  to  October 
18,  1913,  a  certain  building  or  hotel  known 
as  the  Wllber,  in  the  city  of  Tacoma,  "was 
used  for  the  purpose  of  lewdness,  assignation, 
and  prostitution,  and  said  place  was  at  said 
time,  and  Is  now,  a  nuisance  under  the  stat- 
utes of  the  state  of  Washington."    The  own- 


ers of  the  hotel  as  well  as  tbe  lessees  were 
made  parties  defendant  They  answered 
separately  denying  the  existence  of  the  nui- 
sance. After  the  Issues  had  been  thus  fram- 
ed the  defendants  demanded  a  Jury  trial. 
This  by  the  trial  court  was  refused.  Tbe 
cause  was  tried  to  the  court  and  a  finding 
made: 

"That  on  and  prior  to  the  18th  day  of  Oc- 
tober, 1913,  said  building  together  with  the  fix- 
tures, furniture,  and  movable  property  therein, 
vas  used  for  the  purpose  of  lewdness,  assigna- 
tion, and  prostitution. 

A  Judgment  was  entered  abating  the  nui- 
sance and  closing  the  property  for  a  period 
of  six  months.  From  this  Judgment  the  de- 
fendants appeaL 

In  the  briefs  two  questions  are  argued: 
First,  whether  the  finding  that  the  building 
was  used  for  the  purpose  of  lewdness,  as- 
signation, and  prostitution  is  sustained  by 
the  evidence ;  and,  second,  whether  the  trial 
court  erred  in  denying  a  Jury  triaL 

I.  Tbe  action  was  brought  under  diapter 
127,  p.  391,  Laws  of  1913,  generally  known  as 
the  red  light  law.  Section  1  of  this  act  is 
dual  in  its  provisions.  It  Is  there  provided 
tliat  whoever  shall  erect,  establish,  maintain, 
continue,  use,  own,  or  lease  any  building  or 
place  used  for  the  purjiose  of  lewdness,  as- 
signation, or  prostitution  Is  guilty  of  a  nui- 
sance ;  and  also  that  tbe  building  or  place  or 
the  ground  Itself  in  or  upon  which  lewdness, 
assignation,  or  prostitution  is  conducted, 
permitted,  or  carried  on,  continues  or  exists, 
and  tbe  furniture,  fixtures,  musical  instru- 
ments, and  contents,  are  declared  a  nuisance. 
Section  2  of  the  act  provides  that  the  prose- 
cuting attorney,  or  any  citizen  of  the  county 
may  maintain  an  action  in  equity  in  the 
name  of  the  state.  The  present  action  Is  one 
In  equity,  and  is  brought  under  the  second 
provision  of  section  1  of  the  act,  which  makes 
the  place  or  building  a  nuisance,  and  not  un- 
der tbe  first  provision,  which  makes  the  per^ 
sou  subject  to  be  prosecuted  by  Indlcttueat  or 
information. 

[1]  The  apiiellants  claim  that  the  evidence 
does  not  show  that  lewdness  or  prostitution 
was  conducted  or  carried  on  in  the  building 
mentioned.  This  presents  a  question  of  fact 
The  statement  of  facts  covers  approximately 
225  pages.  The  appellants'  abstract  of  the 
eviden,ce  covers  less  than  2  pages  of  typewrit- 
ten matter.  It  does  not  set  forth  the  evi- 
dence of  the  various  witnesses  in  narrative 
form,  nor  contain  references  to  the  state- 
ment of  facts,  as  required  by  the  statute  and 
the  court  rules.  The  abstract  covers  .the 
evidence  in  general  terms,  and  is  denominat- 
ed by  the  abstracter  as  a  "synopsis"  of  the 
evidence.  No  motion  was  Interposed  to  strike 
this  abstract  The  respondent  filed  a  supple- 
mental abstract  setting  forth  the  testimony 
of  certain  of  its  witnesses  In  narrative  form. 
Considering  the  testimony  as  it  Is  found  in 
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these  two  abstracts,  there  Is  do  question  but 
what  the  finding  of  the  trial  court  Is  sus- 
tained by  the  evidence.  From  the  evidence 
abstracted  It  plainly  appears,  not  only  that 
prostitution  was  carried  on  In  the  place  men- 
tioned, but  that  this  was  with  the  Icnowledge 
of  one  of  the  tenants.  It  is  said,  however, 
that  the  owners  of  the  property  had  no 
knowledge  of  the  existence  of  the  nuisance. 
This  is  doubtless  true.  But  the  fact  that  the 
owners  bad  no  Icnowledge  that  prostitution 
was  being  carried  on  at  the  place  mentioned, 
would  furnish  no  reason  why  the  court 
should  not  abate  such  nuisance  If,  in  tact,  it 
existed. 

[2]  II.  The  appellants  argue  their  assign- 
ment of  error  based  upon  the  refusal  of  the 
court  to  grant  a  Jury  trial,  but  cite  no  au- 
thorlty  sustaining  their  position.  As  al- 
ready stated,  this  action  was  brought  on  the 
equity  side  of  the  court  Under  the  statute 
the  building  or  place  where  prostitution  is 
carried  on  is  made  a  nuisance,  and  an  action 
in  equity  is  authorized  to  abate  and  enjoin 
the  existence  of  such  a  nuisance.  It  Is  com- 
mon learning  that  in  an  equitable  action  a 
Jury  trial  cannot  be  demanded  as  a  matter 
of  right  Independent  of  the  statute,  an 
equity  court  has  power  In  proper  cases  to 
abate  and  enjoin  a  bawdyhouse  as  a  nuisance. 

In  IngersoU  v.  Bous^eau,  35  Wash.  92,  76 
Fac.  513,  1  Ann.  Cas.  35,  speaking  upon  the 
contention  that  there  was  a  plain,  speedy, 
and  adequate  remedy  at  law,  and  that  there- 
fore the  right  did  not  exist  in  equity,  the 
court  said: 

"The  second  contention  of  the  appellant,  while 
not  entirely  free  from  difficulty,  we  think  la  also 
without  merit.  It  will  be  remembered  that 
courts  of  equity  have,  from  the  earliest  times, 
exercised  jurisdiction  to  prevent  and  abate  pub- 
lic nuisances,  notwithstanding  there  has  concur- 
rently existed  the  common-law  remedies  of  in- 
dictment and  action  on  the  cage.  The  jurisdic- 
tion was  grounded  on  the  inadequacy  of  the 
legal  remedies;  it  being  within  the  power  of 
courts  of  equity,  not  only  to  abate  an  existing 
nuisance,  but  to  do  what  the  courts  of  law  could 
not  do — interpose  and  prevent  threatened  nui- 
sances, and,  by  a  perpetual  injunction,  make 
their  remedies  effectual  throughout  all  future 
time.  •  •  •  Precedents  are  abundant  where 
equity  has  interfered  by  injunction  to  prevent 
and  abate  public  nuisances  against  which  there 
existed  the  same  common-law  remedies  of  in- 
dictment and  action  on  the  case  that  existed 
against  the  maintenance  of  a  bawdyhouse" — 
citing  authorities. 

In  State  v.  Jordan,  72  Iowa,  377,  84  N.  W. 
285,  the  Supreme  Court  of  the  state  of  Iowa, 
In  an  action  brought  under  a  statute  which 
made  the  place  where  Intoxicating  liquors 
were  sold  unlawfully  a  nuisance,  held  that 
the  defendant  could  not  demand  a  Jury  trial 
as  a  matter  of  right    It  was  there  said: 

"It  is  insisted  that  the  statute  is  in  conflict 
with  the  Constitution  of  the  United  States,  for 
the  reason  that  it  denies  defendant  the  right  of 
trial  by  jury,  deprives  her  of  her  property  with- 
out due  process  of  law,  and  authorizes  punish- 
ment without  indictment  by  a  grand  jury.  It  is 
sufficient  to  say,  in  reply  to  these  objections. 


that  the  action  is  brought  in  chancery  to  re- 
strain the  maintenance  of  a  nuiunce — a  subject 
of  equitable  cognizance  before  the  statute  was 
enacted— and  that  the  right  to  trial  by  jury  in 
chancery  cases  is  not  secured  by  any  constitu- 
tional provision.    •    •    » •• 

The  trial  court  did  not  err  In  refusing  a 
Jury  trial.  Bad  the  action  been  brought  un- 
der the  first  provision  of  section  1  of  the  stat- 
ute by  information  or  indictment  and  a  Jury 
trial  been  denied,  a  different  question  would 
be  presented. 

The  Judgment  will  he  affirmed. 

MOUNT,  BliUS,  and  CROW,  JJ,  concur. 


(84  Wash.  U) 
INDEPENDENT  ORDER  OP  FORESTERS 
V.  BONNER  et  al.    (No.  120T0.) 

(Supreme  Court  of  Washington.    Feb.  2.  1915.) 

1.  Appeal  and  Ebkob  (J  999*)  —  Vbkdict — 

CONCLUSIVENKSS. 

That  the  jury  accepted  evidence  of  defend- 
ant does  not  show  passion  or  prejudice  requir- 
ing reversaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  3912-3921,  3923,  3924; 
Dec.  Dig.  I  999.*] 

2.  Depositions    (J    64*)  —  Examination    ot 
Witnesses— Bk8poc«8Ivenes8  of   Answers. 

Where  a  witness  testifying  by  deposition 
was  asked  to  state  the  condition  in  which  he 
found  the  vital  organs  of  decedent  when  per- 
forming the  autopsy,  the  answer  stating  his  con- 
clusion that  the  condition  of  the  organs  was 
the  same  as  would  be  caused  by  chruuic  alco- 
holism, and  that  the  odor  of  alcohol  was  present 
when  the  autopsy  was  performed,  was  not  re- 
sponsive, and  was  properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  SS  133-141;  Dec.  Dig.  §  64.*) 

8.  Appeal  aind   Ebbob   (|   1002*)— Vebdict— 

Conclusiveness. 

A  verdict  on  conflicting  evidence  will  not 
l>e 'disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  3935-3937;  Dec.  Dig.  | 
1002.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Keman, 
Judge. 

Action  by  the  Independent  Order  of  For- 
esters against  H.  E.  Bonner  and  another. 
From  a  Judgment  for  plaintiff,  defendant 
Mrs.  H.  S.  Fender  appeals.    Affirmed. 

Samuel  R.  Stem,  of  Spokane,  for  appellant 
Charles  P.  Lund,  of  Spokane,  for  respondent 


MAIN,  J.  This  is  an  action  of  interplead- 
er brought  by  the  plaintiff,  a  fraternal  in- 
surance order,  for  the  purpose  of  having  de- 
termined to  whom  should  be  paid  the  amount 
due  on  a  beneficiary  oertlflcate  issued  to 
one  y.  R.  Bonner,  and  for  what  amount  the 
plaintiff  should  be  held  liable.  The  certifi- 
cate called  for  the  payment  of  $1,000.  Un- 
der the  rules  of  the  order,  when  any  memt>er 
thereof  used  intoxicants  to  such  excess  as  to 
endanger  bis  life,  or  to  materially  affect  the 


•For  other  csms  ■••  sam*  topic  and  (action  NUMBER  bi  Dec  Dig.  *  Am.  Dig.  Key-No.  Serlw  A  Bop'r  Iad*x«s 


Digitized  by 


Google 


146  PACIFIC  KBPOETEB 


(Wash, 


rlBk  upon  bis  Ufe,  or  directly  or  indirectly 
cause  his  death,  his  insurance  or  mortuary 
benefits  were  reduced. 

The  plaintur  claims  Chat  the  death  of  V.  R. 
Bonner  was  accelerated  by  the  use  of  In- 
toxicants, and  that  therefore  the  amount  pay- 
able to  the  beneficiary  was  $577.36.  B.  E. 
Bonnctr,  the  son,  and  Mrs.  H.  S.  Fender,  the 
former  wife,  both  appeared  in  the  action. 
Prior  to  the  calling  of  the  case  for  trial,  the 
son  filed  a  disclaimer.  Mrs.  Fender  denied 
that  the  deceased's  death  was  accelerated  by 
the  use  of  intoxicants,  and  claimed  the  full 
amount  of  the  certificate.  The  cause  was 
tried  to  the  court  and  a  Jury.  The  trial 
Jndge,  in  submitting  the  case  to  the  Jury, 
stated  that  the  question  to  be  determined 
was  whether  "deceased  died  of  alcoholism." 
To  this  Instruction  no  exception  was  taken. 
The  Jury  returned  a  verdict  for  the  sum  of 
$1,000,  the  full  amount  of  the  certificate. 
Motion  for  a  new  trial  and  motion  for  Judg- 
ment notwithstanding  the  verdict  being  made 
and  overruled,  a  Judgment  was  entered  upon 
the  verdict    The  plaintUT  appeals. 

[1]  It  is  first  assigned  as  error  that  "the 
verdict  was  the  result  of  passion  and  preju- 
dice and  against  the  evidence."  Tlie  testi* 
mony  for  the  plaintiif  was  given  by  deposi- 
tions. The  testimony  for  the  defendant  was 
given  orally  before  the  court  and  Jury.  The 
trial  proceeded  with  the  utmost  decorum. 
We  find  nothing  In  the  record  to  Justify  the 
claim  that  the  verdict  was  the  result  of  pas- 
sion and  prejudice.  The  fact  that  the  Jury 
accepted  the  evidence  of  the  defendant  rather 
than  that  of  the  plaintiff  does  not  show  pas- 
sion or  prejudice. 

[2]  The  second  error  assigned  is  upon  the 
ruling  of  the  court  sustaining  an  objection 
to  the  reading  of  an  answer  to  one  of  the 
cross-interrogatories  found  in  one  of  the  dep- 
ositions, and  the  refusal  of  the  court  to  per- 
mit the  reading  of  the  answer  to  a  question 


In  another  deposition.  By  the  cross-inter- 
rogatory the  witness  was  asked  to  state  the 
ooodition  In  wlilch  he  found  the  vital  organs 
of  the  deceased  when  he  performed  the  au- 
topsy. The  answer  did  not  state  the  condi- 
tion in  which  he  found  such  organs,  but  stat- 
ed the  conclusion  of  the  witness  that  the  con- 
dition of  the  organs  was  the  same  as  would 
be  caused  by  chronic  alcoholism,  and  that 
the  odor  of  alcohol  was  present  when  the 
autopsy  was  performed.  The  answer  was 
not  responsive  to  the  question.  The  other 
question  to  which  the  court  sustained  an 
objection  called  for  a  matter  which  was  not 
relevent  or  material  to  the  inquiry.  In  theae 
rulings  the  trial  court  committed  no  error. 

[3]  It  is  also  claimed  that  the  motion  for 
Judgment  non  obstante  veredicto  should  have 
been  granted.  The  evidence  of  the  plaintiff 
and  that  of  the  defendant  was  not  in  har- 
mony. The  evidence  offered  by  the  defend- 
ant and  the  reasonable  inferences  that  might 
be  drawn  therefrom  were  sufficient  to  sus- 
tain the  verdict  On  the  other  hand,  the 
evidence  of  the  plaintiff  and  the  reasonable 
inferences  that  might  be  drawn  therefrom 
would  have  sustained  a  verdict  as  contended 
for  by  it  The  disputed  question  was  one  of 
fact,  and  consequently  it  was  for  the  Jury  to 
determine.    The  appellant  in  its  brief  states: 

"There  is  bat  one  disputed  question  of  fact 
io  this  case,  and  that  is  whether  the  deccdeot's 
death  was  caused  in  whole  or  in  part  from  the 
use  of  alcoholic  beverages." 

The  Jury  having  spoken  uiran  the  disputed 
question  of  fact  and  there  being  evidence  to 
sustain  the  verdict  it  will  not  be  disturbed 
by  this  court 

There  are  other  assignments  of  error,  all 
of  which  liave  been  considered,  but  in  none 
of  them  do  we  find  substantial  merit 

The  Judgment  wUl  be  affirmed. 

CROW,  MOUNT,  ELLIS,  and  FUIJiEB. 
TON,  JJ.,  concur. 
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TAYLOR  T.  ANDRES  et  aL     (No.  12189.) 

(Supreme  Court  of  Washington.    Jan.  29, 1915.) 

Appeai,  and  Ekbob   ({  614*)— Recobd— Ceb- 
tifi  cation. 

Under  Rem.  &  Bal.  0>de,  {  391,  providing 
that,  when  such  is  the  fact,  the  trial  judge  shall 
certify  that  the  statement  of  facta  contain^  all 
the  material  facts,  matters,  and  proceedings  oc- 
curring in  the  cause  and  not  already  a  part 
of  the  record,  on  an  appeal  on  the  sole  ground 
of  misconduct  of  the  jury,  a  certificate  that  the 
matters  and  proceedings  embodied  in  the  state- 
ment were  matters  and  proceedings  occurring  in 
the  cause,  but  not  certitying  that  they  were  all 
the  matters  and  proceedings  or  all  of  those  ma- 
terial, was  insufficient,  and  the  statement  would 
be  stricken  on  motion,  though  it  contained  an 
affidavit  by  each  of  the  12  jurors,  as,  the  certifi- 
cate being  insufficient,  the  court  would  not  look 
into  the  proposed  statement  and  attempt  to  de- 
termine from  its  contents  whether  it,  in  fact, 
contained  all  the  material  facts  and  proceedings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2708-2713;  Dec.  Dig.  | 
614.*] 

Department  2.  Appeal  from  Superior  Court, 
Skagit  Ck>uiity;    Wm.  H.  Pemberton,  Judge. 

Action  by  Eugene  Taylor  against  Claus  E. 
Andres  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Motion  to  strike  the 
statement  of  facts  granted,  and  Judgment  af- 
firmed. 

Shranger  &  Henderson,  of  Mt  Vernon,  for 
appellants.  Thomaa  Smith,  of  Mt  Vernon, 
for  respondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  recover  damages  for  breach  of  a  written 
contract  After  the  Issues  were  framed  the 
cause  was  tried  to  the  court  and  a  Jury.  A 
verdict  was  returned  in  the  sum  of  $800. 
The  defendants  thereupon  Interposed  a  mo- 
tion for  a  new  trial  upon  various  grounds. 
Upon  hearing  this  motion  the  court  directed 
that  a  new  trial  would  be  granted  unless 
the  plaintiff  should  elect  to  remit  from  the 
verdict  the  sum  of  $200.  The  plaintiff  there- 
upon filed  his  election  to  accept  a  Judgment 
for  $600.  The  motion  In  other  respects  was 
denied.  A  Judgment  was  entered  In  favor  of 
the  plaintiff  In  the  sum  of  $600.  The  de- 
fendants appeal. 

Upon  this  appeal  bnt  one  qaestlon  Is  urg- 
ed, and  that  is  the  misconduct  of  the  Jury. 
The  respondent  opens  his  answering  brief 
with  a  motion  to  strike  the  statement  of 
facts ;  one  of  the  grounds  of  the  motion  be- 
ing that  the  statement  of  facts  is  not  certi- 
fied as  required  by  law.  Aside  from  the  for- 
mal parts,  the  certificate  is  as  follows: 

"That  the  matters  and  proceedings  embodied 
in  the  foregoing  statement  of  facts  are  matters 
and  proceedings  occurring  in  said  cause." 


The  statute  (Rem.  &  Bal.  Code,  |  S91), 
among  other  things,  provides  that  when 
such  is  the  fact  the  trial  Judge  shall  certify 
that  the  statement  of  facts  "contains  all  the 
material  facts,  matters  and  proceedings  here- 
tofore occurring  in  the  cause  and  not  al- 
ready a  part  of  the  record  therein,  •  •  •  " 
Comparing  the  ceiUflcate  with  the  statute, 
the  Infirmity  In  the  former  readily  appears. 
It  nowhere  appears  In  the  certificate  that 
the  statement  of  facts  contains  all  the  ma- 
terial facts,  matters,  and  proceedings  occur- 
ring In  the  cause  not  already  a  part  of  the 
record  therein.  Where  It  does  not  appear  In 
the  certificate  to  the  statement  of  facts  that 
the  statement  contains  all  the'  material  facts 
not  already  a  part  of  the  record  necessary 
to  the  consideration  of  the  case,  the  state- 
ment upon  motion,  will  be  stricken.  In  the 
absence  of  such  a  certificate,  It  Is  presumed 
that  the  statement  does  not  include  all  the 
material  facts.  Klrby  ▼.  Collins,  B  Wash. 
297,  32  Pac.  1060;  State  ex  rel.  MUler  v. 
Seattle,  45  Wash.  691,  89  Pac.  162. 
In  the  case  last  dted  it  was  said: 
"It  is  neither  certified  that  the  statement  !)•• 
fore  us  contains  all  the  material  matters  and  pro- 
ceedings occurring  in  the  cause  which  are  not 
already  a  part  of  the  record,  nor  that  it  con- 
tains such  thereof  as  the  parties  have  agreed  to 
be  all  that  are  material  therein.  The  statute 
makes  it  the  dn^  of  the  trial  judge  to  so  certify 
when  such  are  the  facts.  Bal.  Code,  §  6060  (P. 
C.  {  677).  In  the  absence  of  such  a  certificate, 
it  must  therefore  be  presumed  that  the  statement 
does  not  include  all  the  material  facts,  and  we 
are  thus  advised  that  all  the  material  facts 
which  were  before  the  trial  court  and  which  con- 
trolled its  action  are  not  before  ns.    *    *    *  " 

But  the  appellant  claims  that  since  the 
only  question  Is  the  misconduct  of  the  Jury, 
and  the  statement  of  facts  contains  an  affi- 
davit by  each  of  the  12  Jurors,  that  it  shows 
on  its  face  that  it  contains  all  the  material 
facts  necessary  to  determine  the  question 
presented.  This  conclusion,  we  think,  does 
not  necessarily  follow.  The  certificate  be- 
ing insufficient  the  court  will  not  look  into 
the  proposed  statement  of  facts  and  attempt 
to  determine  from  Its  contents  whether  it 
does,  in  fact  contain  all  the  material  facts 
and  proceedings  necessai7  to  a  consideration 
of  the  point  involved.  Had  the  certificate 
contained  a  statement  that  there  were  em- 
bodied In  the  statement  of  facts  all  the  ma- 
terial facts,  matters,  and  proceedings  not  al- 
ready a  part  of  the  record  which  were  nec- 
essary to  a  determination  of  the  question  in- 
volved, a  different  question  would  lie  pre- 
sented. 

The  motion  to  strike  must  be  granted. 

Tlie  Judgment  will  be  affirmed. 

CROW,  MOUNT,  FULLERTON,  and  EL- 
LIS, JJ.,  concur. 
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(84  Wasb.  18) 

B4ANHBIM  t.  STANDARD  FIKB  INS.  00. 

OF    HARTFORD,    CONN. 

(No.  12171.) 

(Snpreme  Court  of  Waahingfam.    Feb.  2,  1915.) 

1,  IHBUBANCB     (8    565*)— FiBK    Insubancb— 
"Adjdstkr"— "iNstJaAWOB   Adjtjsteb." 

Ad  "adjnater"  or  "insurance  adjuster," 
defined  by  Laws  1911,  p.  163,  S  2,  as  one  un- 
dertaking to  ascertain  and  report  the  actual 
loss  to  the  subject-matter  of  insurance  due  to 
the  peril  insured  against,  may  only  ascertain 
the  amount  of  a  fire  loss  and  report  bis  findings 
to  insurer,  and,  in  the  absence  of  authority 
conferred  on  him,  be  may  not  waive  any  of  in- 
surer's lights  or  admit  or  deny  its  liability. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1412;    Dec.  Dig.  |  665.* 

For  other  definitions,  see  Words  and  Phrase*, 
First  and  Second  Series,  Adjuster.] 

2.  Insubancb    (|    565*)— Fire    Insubancb— 
Duties  of  Adjusteb— Presumptions. 

Where  a  statute  defines  the  duties  of  an 
insurance  adjuster,  no  presumption  of  authority 
to  perform  other  duties,  and  thereby  bind 
insurer,  can  arise  from  the  mere  fact  that  be 
acted  as  adjuster. 

[Bd.  Note.— For  other  cases,  see  Insniance, 
Ont  Dig.  I  1412;   Dec  Dig.  t  6G6.*] 

8.  iNStTRAWCB     (i     678*)— FlEB     IMSORAWCE— 

Waived. 

The  purpoae  of  a  clause  in  a  fire  policy, 
stipulating  that  insurer  shall  not  be  held  to 
waive  any  provision  of  the  policy  or  any  for- 
feiture thereof  by  any  requirement,  act,  or 
proceeding  on  its  part,  relating  to  the  appraisal 
or  to  the  examination  provided  for,  is  to  per- 
mit insurer  to  cause  a  full  investigation  to  be 
made  as  to  the  value  of  the  property  destroyed 
and  the  amount  of  loss,  and  may,  without  waiv- 
ing any  fraud  of  insured  in  furnishing  proofs 
of  loss,  examine  invoices  or  certified  copies 
to  ascertain  the  amount  of  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  fS  1436-1438;    Dec.  Dig.  {  576. •] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County. 

Actions  by  W.  Manhelm  against  the  Stand- 
ard Fire  Insurance  Company  of  Hartford, 
Conn.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

G.  Q.  Lee,  of  Toppenlsh,  for  appellant 
Granger  4  Clarke  and  Fred  Parker,  all  of 
Seattle,  for  respondent 

CROW,  J.  Two  causes  of  action,  to  recov- 
er for  losses  sustained  by  fire,  based  on  sep- 
arate policies  of  insurance,  are  pleaded  here- 
in. From  a  verdict  and  Judgment  entered 
on  the  first  cause  of  action  In  favor  of  de- 
fendant,  the  plaintiff   has  appealed. 

The  complaint.  In  substance,  alleged  that  on 
November  19,  1912,  the  respondent  Standard 
Fire  Insurance  of  Hartford,  Conn.,  a  corpora- 
tion, executed  and  delivered  to  the  appellant 
W.  Manhelm  policy  No.  900501,  whereby,  for 
the  period  of  one  year,  it  insured  appellant's 
stock  of  furnishing  goods,  in  a  store  in 
North  Yakima,  against  loss  by  Are,  in  the 
sum  of  $2,500 ;  that  other  concurrent  insur- 
anre  was  permitted;  that  appellant  procur- 
ed additional  concurrent  Insurance  in  the 
sum  of  $10,000;    that  the  merchandise  was 


totally  destroyed  by  flre  on  February  12, 
1913 ;  that  Its  value  was  not  less  than  $14,- 
000;  that  appellant  immediately  notified  re- 
spondent of  the  loss  and  submitted  proofs 
of  loss  within  60  days  after  the  fire;  that 
respondent's  adjuster  Investigated  the  flre 
and  the  loss  sustained;  that  appellant  ful- 
ly'performed  all  conditions  and  stipulations 
of  the  policy  on  his  part  to  be  performed; 
and  that,  after  receiving  the  proofs  of  loss, 
respondent  refused  to  pay  the  loss  which  a^v 
pellant  had  sustained. 

Answering  the  complaint,  respondent  al- 
leged: That  the  policy  of  insurance  con- 
tained the  following  provision: 

"This  entire  p<dicy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented,  in  writ- 
ing or  otherwise,  hdj  material  fact  or  circum- 
stance concerning  this  insurance  or  the  subject 
thereof;  *  *  *  or  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any 
matter  relating  to  this  insurance  or  the  subject 
thereof,  whether  t>efore  or  after  a  loss." 

That  subsequent  to  the  flre  appellant  fur- 
nished and  delivered  proofs  of  loss  to  re- 
spondent, in  which  he  stated  that  the  insur- 
ed property  amounted  to  $14,262.70.  That 
the  statement  was  false.  That  It  was  inten- 
tionally made  for  the  purpose  of  deceiving 
and  defrauding  respondent,  and  that  the 
value  of  the  property  at  the  time  did  not  ex- 
ceed $2,600,  as  appellant  well  knew. 

For  afflrmatlve  r^ly  appellant  alleged 
that  one  A.  W.  Jonea,  an  adjuster,  acting 
for  respondent,  after  receiving  the  proofs  ' 
of  loss,  demanded  of  appellant  that  he  fur- 
nish the  adjuster  with  duplicate  invoices  of 
the  goods,  wares,  and  merchandise  destroy- 
ed; that  in  BO  doing  appellant  was  put  to 
considerable  trouble  and  expense;  and  that 
respondent  was  thereby  estopped  'from  de- 
fending on  the  ground  of  fraud  and  false 
swearing. 

[1]  The  controlling  contention  which'  ap- 
pellant makes  by  his  various  assignments  of 
error  is  that  the  action  of  respondent's  ad- 
juster In  making  an  investigation  after  the 
proofs  of  loss  were  made,  and  In  demand- 
ing duplicate  invoices  from  appellant  con- 
stituted a  waiver  of  objections  on  the  part 
of  respondent,  and  estopped  respondent  from 
defending  this  action  on  the  ground  of  ap- 
pellant's false  swearing.  It  is  not  contend- 
ed that  the  verdict  of  the  Jury  on  the  issue 
of  false  swearing  was  not  sustained  by  the 
evidence.  We  are  unable  to  conclude  that 
respondent  waived  the  defense  of  fraud  and 
false  swearing,  or  that  It  was  estopped  from 
urging  the  same.  There  ts  no  shovrlng  that 
Mr.  Jones  occupied  any  position  other  than 
that  of  an  adjuster,  or  that  he  was  author- 
ized to  bind  the  respondent  corporation  by 
waiving  any  of  its  rights.  All  he  was  au- 
thorized to  do  was  to  investigate  the  flre, 
ascertain  as  nearly  as  iK>ssible  the  loss 
which  appellant  had  sustained,  and  report 
his  findings  to, respondent  An  adjuster  and 
his  duties  are  defined  by  section  2  of  chap- 
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ter  49,  Session  Laws  1011,  at  page  168,  In 
the  f6Uowlng  language: 

"  'Adjuster'  or  Insurance  adjuster*  is  a  per- 
son, copartnership  or  corporation  who  under- 
takes to  ascertain  and  report  the  actual  loss 
or  damage  to  the  subject  matter  of  the  insur- 
ance due  to  the  hazard  or  peril  insured 
asainst." 

No  evidence  was  presented  showing  or 
tending  to  show  that  any  additional  author- 
ity was  conferred  on  the  adjuster  by  re- 
spondent, which  would  hare  the  effect  of  em- 
powering him  to  waive  any  of  respondent's 
rights  or  to  admit  or  deny  Its  liability.  In 
the  absence  of  some  such  showing,  bis  only 
authority  would  be  to  Investigate  the  Are, 
the  amount  of  property  destroyed,  and  the 
actual  loss  sustained,  and  report  his  findings 
to  respondent,  so  that  it  might  determine 
the  question  of  llabUl^. 

[2]  The  Statute  having  defined  the  duties 
of  an  adjuster,  no  presumption  that  he  had 
authority  to  perform  other  duties,  and  there- 
by bind  the  respondent,  can  arise  from  the 
mere  fact  that  he  was  acting  as  an  adjuster. 

[3]  The  policy,  which  in  its  form  and  pro- 
visions complies  with  chapter  49  of  the  Ses- 
sion Laws  of  1911,  contained  the  following 
clause: 

"This  company  shall  not  be  held  to  have 
waived  any  provision  or  condition  lof  this 
pc^icy,  or  any  forfeiture  thereof,  by  any  re- 
quirement, act,  or  proceeding  on  its  part  re- 
lating to  the  appraisal  or  to  the  examination 
herein    provided   for." 

The  manifest  purpose  of  this  clause  is  to 
permit  the  Insurance  company  to  cause  a 
full  and  complete  Investigation  to-  be  made 
as  to  the  value  of  the  property  destroyed 
and  the  amount  of  loss  or  damage  sustained. 
The  policy  expressly  provides  that  the  com- 
pany may  examine  invoices  or  certified  copies 
if  the  originals  be  lost,  and  that  by  so  doing 
it  does  not  waive  any  provision  or  condition 
of  the  policy.  No  construction  of  insur- 
ance laws  should  be  made,  if  avoidable, 
which  would  permit  an  assured  to  defraud 
the  insurance  company.  No  assured,  who  is 
exercising  honesty  in  his  dealings,  will  ob- 
ject to  a  thorough  investigation  or  examina- 
tion of  his  boolss  and  Invoices  by  an  adjuster, 
after  his  proofs  of  loss  have  been  made  and 
delivered  to  the  company.  It  Is  not  contend- 
ed that  the  clause  of  the  policy  pleaded  in 
the  answer  is  Invalid,  nor  Is  it  contended 
that  the  jury  was  not  justified  in  finding 
from  the  evidence  that  appellant  had  in  fact 
made  false  proofs  of  loss  whereby,  for  fraud- 
ulent purposes,  he  Intentionally  overestimat- 
ed the  amount  of  property  destroyed.  There 
is  nothing  in  the  record  which  would  have 
justified  the' trial  court  in  withdrawing  the 
cause  from  the  jury  and  directing  a  verdict 
for  the  appellant. 

The  judgment  is  affirmed. 

PULLERTON,  MOUNT,  MAIN,  and  BL- 
r<IS,  JJ.,  concur. 


(84  WmK  n 
MASON  COUNTY  v.   McBBAVT. 
(No.  1248S.) 

(Supreme  Court  of  Washington.     Feb.  1, 
1916.) 

1.  HlOHWATS     ({     8*)— BSTABUSHltBWT— PKE- 
SCBIPTIOn. 

Where  tldeland,  designated  as  a  street  on 
a  plat  made  by  one  not  owning  the  land,  was, 
used  by  the  public  as  a  street  for  more  than' 
10  years  after  the  acquisition  by  a  third  person 
of  title  to  the  land,  the  public  acquired  a  pub- 
lic street  by  prescription,  though  tiie  plat  was 
invalid. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  11;  Dec.  Dig.  |  8.»] 

2.  Highways    (|    153*)— STMacra— Obbtbuc- 
noNS. 

A  structure  across  a  highway  and  from 
13  to  20  inches  above  the  sur&ce  thereof,  with 
inclined  approaches  on  each  side,  constructed 
without  authority,  may  be  found  to  be  an  on* 
authorized   obstruction   and  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  f§  290,  417,  410;   Dec  Dig.  |  153.*] 

3.  Appiai   ahd    Ebbob   ({    889*)— Rbvibw— 
auendlfent  to  confobk  to  evidencx. 

A  complaint,  not  attacked  by  motion  to 
make  it  more  definite  and  certain,  will  be 
deemed  amended  to  conform  to  evidence  re- 
ceived without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3621,  3622;  Dec.  Dig.  i 
889.*] 

Department  1.  Appeal  from  Superior  Court, 
Mason  County ;   Chas.  B.  Claypool,  Judge. 

Action  by  Mason  County  against  H.  E.  Mc- 
Beavy.  From  a  judgment  of  dismissal, 
plaintiff  appeals.  Reversed  and  remanded 
for  new  trlaL 

Troy  &  Stnrdevant,  of  Olympla,  and  A.  J. 
Falknor,  of  Seattle,  for  appellant.  T.  P. 
msk,  of  Shelton,  for  respondent 


MOUNT,  J.  This  action  was  brought  by 
Mason  county  for  the  purpose  of  abating  an 
alleged  nuisance  upon  a  public  highway. 
The  complaint  alleged,  in  substance,  that 
within  said  county,  in  the  town  of  Union, 
there  is  a  public  highway  known  and  desig- 
nated as  Canal  street;  that  this  street  was 
dedicated  to  the  public  use  by  the  owner  of 
the  fee  more  than  20  years  ago,  and  for  that 
length  of  time  has  been  used  continuously 
by  all  of  the  people  of  Mason  county  who  de- 
sire to  use  the  same;  that  the  same  is  a 
public  thoroughfare  and  highway,  and  has 
been  such  both  by,  dedication  and  by  user  for 
a  period  of  more  than  20  years  under  claim 
of  right ;  that  in  the  nighttime  of  December 
12,  1913,  the  defendant  placed  an  obstruc- 
tion In  said  thoroughfare  and  highway,  and 
denies  and  refuses  to  recognize  the  right  of 
the  public  therein;  that  the  board  of  coun- 
ty commissioners  ordered  and  directed  the 
road  supervisor  of  that  district  to  remove 
said  obstruction,  but  the  defendant  prevent- 
ed him  from  so  doing ;  that  said  obstruction 
is  a  nuisance  and  a  menace  to  the  rights  of 
the  people  of  Mason  county.    And  the  com- 
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plaint  prays  for  tbe  abatement  of  tbe  nnl- 
■ance. 

Tbe  defendant  filed  a  general  denial  to 
this  complaint  Tbe  cause  was  tried  to  tbe 
court  and  a  Jury.  At  tbe  close  of  all  tbe 
evidence  tbe  court  discharged  tbe  Jury  and 
dismissed  tbe  action  because,  in  bis  opinion, 
tbe  evidence  failed  to  sbow  tbat  tbe  street, 
at  tbe  point  where  tbe  obstruction  was  plac- 
ed, was  a  public  bigbway,  for  the  reason 
tbat  the  public  authorities  had  not  assumed 
control  over  tbe  street,  and  there  was  no  ev- 
idence that  any  public  money  had  been  ex- 
pended upon  it,  or  such  use  made  of  it  as  to 
constitute  it  &  county  road  by  prescription. 
The  plaintitf  has  appealed  from  tbat  Judg- 
ment. 

It  is  contended  by  tbe  appellant:  First, 
tbat  the  street  is  shown  by  tbe  evidence  to 
be  a  public  highway  by  prescription;  and, 
second,  that  the  structure  in  the  street  Is  an 
obstruction  to  public  travel,  and  la  therefore 
a  nuisance. 

[ll'The  evidence  very  clearly  shows  tbat 
in  the  year  1889  John  McReavy  and  wife 
filed  a  plat  In  the  office  of  tbe  county  auditor 
of  Mason  county,  platting  certain  lands  into 
lots  and  blocks,  and  naming  the  same  Union 
city.  This  plat  covers  land  located,  abutting 
upon  Hood's  Canal.  The  most  northerly 
street  running  east  and  west  is  described  on 
tbe  plat  as  Canal  street.  This  street  bad 
been  used  by  the  inhabitants  of  the  county 
for  more  than  20  years.  It  was  contended 
by  the  respondent  in  the  court  below  that 
this  street  was  below  tbe  line  of  ordinary 
high  tide,  and  that  therefore  the  plat  that 
was  made  by  John  McReavy  and  wife,  al- 
though designating  Canal  street  as  one  of 
the  streets  thereon,  did  not  constttute  a 
street,  because,  being  tldeland,  the  title  of 
the  land  was  in  the  state  of  Washington.  Sub- 
sequently in  tbe  year  1901  tbe  tidelands  of 
tbe  town  site  were  acquired  by  tbe  defend- 
ant from  tbe  state.  Since  that  time  it  is 
shown  practically  without  dispute  that  a 
portion  of  this  street  called  Canal  street  has 
been  used  by  the  public  as  a  thoroughfare. 
Conceding,  however,  tbat  tbe  original  plat 
of  the  street  was  invalid  by  reason  of  the 
fact  that  the  platters  did  not  own  the  fee 
to  tbe  land,  it  was  afterwards  used  as  sucb 
street  more  than  10  years,  the  same  as  it  had 
been  previously  used.  It  is  true  tbat  no 
public  money  bad  been  expended  upon  tbe 
street  by  the  county  authorities.  But  this 
court  has  held  that,  in  order  to  constitute  a 
public  highway,  it  is  not  necessary  tbat  pub- 
lic money  should  be  used  thereon,  provided 
it  has  been  used  by  the  public  as  a  road  or 
street  for  a  period  of  more  than  ten  years. 
In  Stofteran  v.  Okanogan  County,  76  Wash. 
26S,  at  page  273,  186  Pac.  484,  487,  we  said: 

"In  this  state,  however,  we  have  repeatedly 
held  that  roads  may  be  established  by  prescrip- 
tion by  the  use  by  the  public  for  a  period  of 
not  less  than  seven  years,  where  the  same 
have  been  worked  and  kept  up  at  the  expense 


of  the  public,  as  provided  in  Rem.  &  BaL  Code, 
I  5657  (P.  C.  441,  S  91)  or,  where  not  so  kept 
up  at  the  public  expense,  simply  by  continued 
use  by  the  public  for  a  period  coextensive  with 
the  period  of  limitation  for  quieting  title  to 
land,  which  is,  in  this  state,  ten  years,  Seattle 
V.  Smithers  37  Wash.  110,  79  Pac.  815; 
Okanogan  County  v.  Cheetham,  supra,  37 
Wash.  682,  80  Pac.  262,  70  L.  K.  A.  1027; 
State  v.  Horlacher,  16  Wash.  325,  47  Pac  748 ; 
Smith  V.  Mitchell.  21  Wash.  536,  68  Pac.  667, 
75  Am.  St  Rep.  868." 

TfalB  being  the  rule,  we  are  satisfied  tbat 
there  was  abundant  evidence  to  show  that 
this  street  had  been  used  as  a  public  thor- 
oughfare for  more  than  ten  years,  and  was 
therefore  a  public  highway. 

[2]  We  also  think  there  was  sufficient  evi- 
dence to  go  to  the  Jury  upon  the  questicHi 
whether  the  obstruction  was  an  obstrucUon 
to  public  travel,  and  therefore  a  nuisance. 
Tbe  evidence  shows  that  the  defendant  con- 
structed this  structure  in  the  street  on  the 
night  stated  in  the  complaint  It  was  a 
structure  built  of  lumber,  extending  across 
the  street  from  a  store  building  on  one  side 
of  the  street  to  a  warehouse  or  wharf  on  tbe 
other.  Tbe  structure  was  from  13  to  20 
Inches  above  tbe  surface  of  tbe  street  In- 
clined approaches  were  made  upon  each 
side.  There  is  abundant  evidence  In  tbe  rec- 
ord to  sbow  tbat  this  was  an  obstruction  to 
the  street,  and  this  court,  in  the  case  of 
Miller  V.  Pierce  County,  34  Wash.  592,  76 
Pac.  103,  held  that  a  structure  similar  to 
this  built  in  a  public  highway,  without  au- 
thority of  tbe  county  commlssdoners,  was  an 
unauthorized  obstruction,  and  a  nuisance. 
"Any  unauthorized  obstruction  of  a  public 
highway  is  a  nuisance."  87  Cyc.  247.  There 
was  no  claim  on  the  part  of  tbe  defendant 
tbat  he  obtained  authority  from  the  county 
commissioners,  and  the  evidence  is  clear  to 
the  effect  tbat  no  authority  was  given  by  the 
county  commissioners  to  construct  this 
structure  upon  the  street  It  was  therefore 
subject  to  abatement  at  the  suit  of  the  coun- 
ty. 

[3]  The  respondent  in  his  brief  argues  tbat 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  by  teaaoa  of 
tbe  fact  that  the  structure  itself  is  not  de- 
scribed, except  in  general  terms.  No  motion 
was  directed  against  the  complaint  to  make 
it  more  definite  and  certain  or  to  particular- 
ly describe  tbe  structure.  Tbe  evidence, 
however,  very,  clearly  shows  the  character  of 
tbe  structure.  This  court  has  held  frequent- 
ly that,  after  evidence  is  Introduced  without 
objection,  the  pleadings  will  be  treated  aa 
amended  to  conform  to  the  evidence.  Car- 
lisle Packing  Co.  v.  Deming,  62  Wash.  455, 
114  Pac.  172.  We  are  satisfied  that  the  court 
erred  in  taking  the  case  from  tbe  Jury. 

The  Judgment  is  reversed,  and  the  causa 
remanded  for  a  new  trial. 

MORRIS,  O.  J.,  and  HOLCOMB,  CHAD- 
WICK,  and  PARKER,  JJ..  concur. 
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m  Wasb.  2S) 
BHISCOB    T.    WASHINGTON-OREGON 
CORPORATION.     (No,  12475.) 

(Supreme  Court  of  WaBhington.    Feb.  2,  1016.) 

1.  Appbai.  and  Ekrob  ({  1068*)— Hakmless 
Ebbob  — iNBTsncTioNB  — ApfkliLant  wot 
Entitled  to  Recoveb. 

Error  in  instructions  is  not  prejudicial  to 
plaintiff,  where  the  evidence  showed  that  his 
injur;  was  due  to  his  own  negligence,  so  that 
no  verdict  in  bis  £avor  could  have  been  sus- 
tained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4225-4228,  4230;  Dec. 
Dig.  }  1068.*] 

2.  StbEET     RaILBOADB      (I     114*)— COLUBION 

wrrn  Vehicle — SnnrciKNCT  of  Evidence 

— CONTBIBUTOBT    NEOLIOENCE. 

In  an  action  for  injuries  resulting  from  a 
collision  between  a  street  car  and  plaiutiCTs 
automobile,  evidence  held  to  show  that  the 
negligence  of  the  plaintiff  waa  the  proximate 
cause  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §i  239-250;  Dec.  Dig.  { 
114.*] 

Department  1.  Appeal  from  Superior 
Conrt,  Lewis  County;   A.  E!.  Rice,  Judge. 

Action  by  B,  P.  Briscoe  against  the  Wash- 
ington-Oregon Corporation.  Judgment  for 
the  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Walsh  &  Lee,  of  Centralla,  for  appellant 
Forney  &  Ponder,  of  Chehalis,  for  respondent 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  damages  by  reason  of  the  al- 
leged negligence  of  the  defendant  in  the  oper- 
ation of  a  street  car  so  that  it  collided  with 
an  automobile  driven  by  the  plaintiff.  The 
defendant,  in  answer  to  the  complaint,  denied 
the  allegations  of  negligence,  and  alleged  con- 
tributory negUgence  on  the  part  of  the  plain- 
tiff. Upon  these  issues  the  case  was  tried  to 
the  court  and  a  Jury.  A  verdict  was  re- 
turned In  favor  of  the  defendant  The  plain- 
tiff has  appealed. 

[1]  Counsel  for  the  appellant  argue  at 
lengrth  that  the  court  erred  In  instructing  the 
Jury.  The  Instructlims  complained  of  are 
not  set  out  In  the  brief.  Only  a  part  of  the 
instructions  given  by  the  court  are  set  ont 
In  the  appellant's  abstract  of  the  record. 
The  argument  in  the  brief  is  directed  to  cer- 
tain words  and  certain  sentences  which  the 
appellant  asserts  should  have  been  included 
or  omitted  in  certain  Instructions.  It  is  dif- 
ficult to  understand  from  reading  the  brief 
alone  the  points  attempted  to  be  made  by  the 
appellant  upon  these  Instructions.  We  have 
carefully  read  the  Instructions  given  by  the 
court,  and  are  conTlnced  that  they  contain  a 
correct  statonent  of  the  rules  of  law  appli- 


cable to  the  case.  Clearly  the'  appellant  has 
no  valid  and  reasonable  complaint  upon  any 
of  the  Instructions  given.  They  were  cer- 
tainly as  favorable  as  he  was  Justly  entitled 
to.  We  shall  not  enter  Into  a  discussion  of 
the  questions  presented  upon  the  instructions, 
because  we  are  satisfied  that,  if  there  could 
be  a  case  where  It  was  the  duty  of  the  conrt 
to  take  the  case  from  the  jury  or  direct  a 
verdict  for  the  .defendant,  this  is  such  a  case. 

[2]  It  appears  that  the  respondent  waa  op- 
erating a  street  car  line  In  the  city  of  Cen- 
tralis. On  June  28, 1013,  the  appellant  stop- 
ped his  automobile  on  the  west  side  of  Tower 
avenue,  In  the  city.  Thereafter  he  started 
his  car  south  on  this  avenue,  and  went  for  a 
short  distance,  possibly  100  feet,  where  he  at- 
tempted to  make  a  square  turn  east  on  Lo- 
cust street,  which  crossed  Tower  street  at 
right  angles.  As  he  did  so  he  turned  in 
front  of  a  street  car  moving  north  on  Tower 
avenue.  The  automobile  was  damaged,  and 
the  appellant  himself  was  Injured.  By  the 
great  preponderance  of  the  evidence  both  tor 
the  appellant  and  for  the  respondent  It  was 
shown  that  the  appellant,  without  any  care 
for  his  safety,  drove  his  automobile  upon  the 
street  car  track  Immediately  in  front  of  the 
moving  street  car.  Not  only  by  the  great 
weight  of  the  evidence  of  the  witnesses,  of 
whom  there  were  several,  was  this  fact  shown, 
but  all  'the  circumstances  tended  to  show  that 
the  appellant  carelessly  and  negligently  drove 
his  automobile  in  front  of  the  approaciiing 
car,  and  that  there  was  no  time  for  the 
street  car  to  be  stopped  and  the  accident 
avoided.  The  negligence  of  the  plaintiff  was 
clearly  established.  The  only  negligence 
claimed  against  the  street  car  company  was 
Uiat  the  car  was  traveling  at  an  excessive 
rate  of  speed.  But  whether  it  was  or  not, 
there  was  nothing  in  front  of  the  appellant 
to  obstruct  his  view.  The  street  was  open; 
the  street  car  was  in  plain  sight  upon  the 
track;  and  there  can  be  no  doubt  of  the 
fact  that  the  proximate  cause  of  the  accident 
was  the  plaintiff's  own  negligence.  The  Jury, 
under  proper  Instructions,  so  found.  We 
deem  It  unnecessary  for  this  reason  to  con- 
sider the  technical  objections  made  to  the 
instructions,  or  to  consider  the  motion  for  a 
new  trial.  It  is  plain  from  the  whole  record 
Uiat  no  other  verdict  could  have  been  sus- 
tained, even  though  the  criticisms  of  the  in- 
structions complained  of  by  the  appellant  are 
well  taken. 

The  Judgment  Is  therefore  afitoned. 

MOBRI8,  a  J.,  and  CHADWICK,  PAR. 
KER,  and  HOLCOMB,  JJ.,  concur. 
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SLATER  T.  LICH  et  al.    (No.  11951.) 
(Supreme  Court  of  W&Bhington.    Feb.  1,  1915.) 

1.  Mechanics'  laziis  (f  272*)— Actiohs— An- 

SWEB. 

Where  a  buildlDg  contract  required  the  con- 
tractor to  present  to  the  owner  receipts  for  all 
amounts  paid  by  tiie  contractor  for  work  and 
materials  on  the  job,  an  answer,  in  an  action  to 
foreclose  a  lien  upon  the  building,  which  al- 
leged that  the  contractor  had  not  made  certain 
payments  for  materials  furnished,  but  not  that 
the  receipts  for  all  bills  paid  had  not  been  fur- 
nished, or  that  the  materialmen  had  given  no- 
tice of  lien  as  required  by  8  Rem.  &  Bal.  Code, 
1 1133,  stated  no  defense. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {{  514-^(24 ;  Dec.  Dig.  §  272.*] 

2.  AFPXAI,    and    EBftOB    a    1040*)— HAHin.KBB 
EkBOB— RULINOB  ON  Dbitubbbb. 

In  such  action,  where,  though  the  demurrer 
to  that  defense  was  sustained,  the  action  was 
fully  tried  upon  its  merits,  and  upon  the  other 
defenses  pleaded,  which  raised  the  issues  wheth- 
er the  contractor  had  performed  iiie  contract, 
and  what  sums  were  due  him  for  extras,  and 
the  owner's  claim  of  offset  tor  negligence  in 
performance  of  the  contract,  the  owner  was  not 
prejudiced  by  the  sustaining  of  the  demurrer, 
whatever  may  have  been  the  correct  construction 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4089-4105;  Dec  Dig.  i 
1040.']  , 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County. 

Action  by  Q.  W.  Slater  against  J.  P.  Llcb 
and  another  to  foreclose  a  mechanic's  lien. 
Decree  for  plaintUT,  and  defendants  appeal. 
Affirmed. 

Chas.  L.  Cbamberlln,  of  Colfax,  and  Chas. 
P.  Lund,  of  Spokane,  for  appellants.  Nelll 
&  Burgunder,  of  Colfax,  for  respondent 

CROW,  J.  The  defendants,  J.  P.  Ucb  and 
Myrtle  Llch,  his  wife,  are  the  owners  of  cer- 
tain improved  lots  in  the  city  of  Colfax,  in 
Whitman  county.  In  March,  1913,  the  plaln- 
tUI  G.  W.  Slater  and  the  defendant  J.  P. 
Llcb  executed  a  written  building  contract, 
whereby  the  plaintiff,  for  the  stipulated  price 
of  $3,849.60,  agreed  to  furnish  the  labor  and 
material  necessary  to  construct  an  addition 
to  a  building  then  on  the  lots.  Plaintiff, 
claiming  that  be  had  completed  his  contract 
In  accordance  with  the  plans  and  specifica- 
tions, that  he  had  also  done  extra  work  and 
had  furnished  extra  material  to  the  total 
▼alne  of  $404.50,  and  that  the  defendants  had 
paid  him  only  $1,994.70  on  the  contract  price, 
tiled  a  claim  for  lien  against  the  building 
and  lots,  and  commenced  this  action  to  fore- 
close such  lien.  After  Issue  Joined  and  after 
trial,  the  trial  Judge  without  making  findings 
of  fact  entered  a  decree  in  plaintiff's  favor 
for  $1,881.90,  $200  attorneys'  fees,  and  costs, 
and  for  the  foreclosure  of  the  lien.  From 
this  decree,  the  defendants  have  appealed. 

[1]  Appellants'  first  assignment  is  that  the 
trial  Judge  erred  in  sustaining  respondent's 
demurrer  to  their  second  affirmative  defense. 
The   allegations   of   their   answer   predicate 


this  defense  upon  clause  4  of  tbe  buUdlos 
contract,  wblch  reads  as  follows: 

"When  the  building  la  finished  as  per  all 
plans,  specifications  and  contract,  a  turnkey, 
broom  cleaned  Job,  and  upon  the  presentatioa 
of  all  receipts  for  all  money  paid  out  by  said 
Slater  for  work  done  on  the  job,  and  for  all 
material  furnished  by  any  and  all  parties,  and 
every  transaction  closed  up  and  accepted  by 
and  all  parties  in  a  satisfactory  and  business 
way,  then  said  J.  P.  Licb  is  to  pa^  G.  W.  Slater 
the  remainder  of  the  contract  price  to  be  paid 
for  said  job." 

After  pleading  this  clause,  appellants  alleg- 
ed that  the  respondent  had  contracted  debts 
for  materials  used  In  the  construction  of  the 
building  to  the  Potlatch  Lumber  Comi>any  In 
the  sum  of  $1,037,  to  one  P.  F.  Cbadwick  In 
the  sum  of  $800,  and  to  one  J.  O.  Housekeep- 
er In  the  sum  of  $100;  that  respondent  had 
not  made  payments  thereof ;  that  he  bad  not 
presented  receipts  for  any  payments  thereof ; 
and  that  he  was  not  entitled  to  maintain  tills 
actioa  Upon  consideration  of  clause  4  of 
the  contract  above  quoted,  we  must  confess 
that  we  And  It  somewhat  ambiguous.  If  It 
makes  any  provision  at  all.  It  Is  that  the  re- 
spondent should  present  to  appellant  receipts 
for  all  bills  paid  by  him  for  labor  performed 
and  materials  furnished  in  the  progress  of 
the  work.  There  is  no  allegation  that  this 
was  not  done.  The  clanse  did  not  provide 
that  respondent  should  pay  all  bills  as  a 
condition  precedent  to  the  recovery  of  any 
balance  due  him  on  the  contract  There  is  no 
allegaticm  that  the  materialmen  named  had 
complied  with  the  requirements  of  section 
1133,  3  Rem.  &  Bal.  Code,  by  deUverlng  or 
mailing  notices  and  statements  to  appellant. 
In  the  absence  of  this  allegation  the  answer 
did  not  show  that  the  amounts  dne  the  mate- 
rialmen were  for  llenable  items.  If  they 
were  not,  neither  appellants  nor  their  prop- 
erty could  be  held  for  their  payment  There 
Is  no  suggestion  that  these  materialmen  were 
seeking  to  obtain  or  enforce  liens  against 
appellants'  property. 

[2]  Although  the  demurrer  was  sustained 
to  the  second  afllrmatlve  defense,  the  action 
was  fully  tried  upon  its  merits  and  upon 
other  defenses  pleaded.  The  issues  tried 
were  whether  respondent  bad  performed  his 
contract  and  what  sums  were  due  him  on  the 
contract  price  and  for  extras.  Appellants  by 
other  affirmative  defenses  claimed  damages 
for  respondent's  alleged  failure  to  complete 
the  contract  and  for  his  negligence  in  its  per- 
formance. These  issues  were  also  tried. 
Considering  this  condition  of  the  record,  we 
fail  to  see  how  appellant  has  been  prejudiced 
by  the  order  sustaining  the  demurrer,  what- 
ever may  have  been  the  meaning  or  correct 
interpretation  of  clause  4  of  the  contract 

The  remaining  assignments  of  error  in- 
volve a  consideration  of  the  evidence  intro- 
duced by  the  respective  parties  for  the  pur- 
pose of  sustaining  their  respective  claims. 
This  evidence  was  conflicting  and   volumi- 
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noQs,  and  no  good  purpose  wonld  be  serred 
by  an  attempt  to  state  It  In  detail.  The 
trial  court  found  the  amount  due  respondent 
to  be  less  than  he  claimed,  but  awarded  him 
a  Judgment  in  excess  of  the  sum  which  ap- 
pellants in  effect  conceded  to  be  due.  We 
are  unable  to  say  that  this  result  Is  not  sup- 
ported by  the  eyidence.  After  an  examina- 
tion of  the  record,  we  condude  that  the  final 
Judgment  should  not  be  disturbed.  It  will 
therefore  be  affirmed. 

MAIN,  ELU5,  and  PABEER,  JJ.,  concur. 


(83  WaBb.  680) 
MIANTJS  MOTOR  WORKS  v.  VOLLANS. 
(No.  12140.) 

(Supreme  Court  of  Washington.    Jan.  29,  1915.) 

1.  Salks  (5  273*)— IMFUBD  Wabbawtt— Fit- 
ness FOB  PxrsPOSE. 

Where  machinery  was  constructed  under 
definite  specifications  embodied  in  a  written  con- 
tract, there  is  no  implied  warranty  that  it  is 
suitable  for  the  buyer's  purpose,  but  the  con- 
tract is  fully  performed  if  the  machinery  con- 
forms to  the  specifications, 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  a  772-776!   Dec.  Dig.  {  273.*] 

2.  Sales  (J  273*)— Implied  Wabbantt— EYt- 

NE.SS  FOR  PT7BF0BB. 

Where  a  certain  engine  of  the  buyer  is 
known  to  be  intended  for  ase  with  a  hoist  con- 
tracted to  be  built  according  to  definite  specifica- 
tions, in  an  action  for  the  price  of  such  hoist,  it 
Is  no  defense  that  the  engme  could  not  develop 
the  power  necessary  to  work  the  hoist 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  772-776;    Dec  Dig.  i  273.*] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County;  Ralph  C.  Bell, 
Judge. 

Action  by  the  Mlanus  Motor  Works  against 
B.  H.  Vollan.s.  From  an  order  granting  a 
new  trial,  defendant  appeals.    Affirmed. 

Cooley  &  Horan  and  R.  Mulvihill,  all  of 
Everett,  for  appellant  Louis  A.  Merrick,  of 
Everett,  for  respondent 

MAIN,  J.  PlaintlfC,  as  the  assignee  of  the 
Automatic  Machine  Company,  instituted  this 
Bctlou  for  the  purpose  of  recovering  for  cer- 
tain machinery  sold  and  delivered  to  the  de- 
fendant The  defendant  counterclalmed  for 
damages  alleged  to  be  due  to  the  breach  of 
an  implied  warranty.  The  cause  was  tried 
to  the  court  and  a  Jury.  The  amount  claim- 
ed to  be  due  as  alleged  in  the  complaint  was 
$1,082.10.  The  Jury  returned  a  verdict  in 
the  plaintiff's  favor  for  $66.80.  A  motion  for 
a  new  trial  was  interposed  upon  the  ground 
that  the  court  had  committed  error  in  sub- 
mitting the  cause  to  the  Jury.  This  motion 
was  sustained,  and  an  order  entered  granting 
a  new  trial,  from  which  the  defendant  ap- 
peals. 

The  facts  are  substantially  as  follows: 
The  Automatic  Machine  Company  was  a  man- 


ufacturer and  seller  of  gasoline  engines.  B. 
H.  Vollans,  the  defendant,  was  engaged  In 
the  logging  business;  that  is,  removing  piles 
and  poles  from  the  woods.  On  September  6, 
1911,  by  conditional  sale  contract,  the  Auto- 
matic Machine  Company  sold  to  the  defend- 
ant one  25  horse  power  2  cylinder  e^soltne 
engine,  mounted  on  a  double  drum-geared 
hoist,  together  with  the  other  appurtenances 
for  such  a  machine.  This  machine  was  used 
by  the  defendant  in  its  logging  operations 
for  a  number  of  months.  The  hoist  appar- 
ently not  being  satisfactory,  owing  to  the 
size  and  make  of  the  drums,  negotiations 
were  entered  into  with  the  machine  company 
relative  to  the  construction  of  a  new  hoist. 
It  was  agreed  that  the  old  hoist  should  be 
taken  back,  and  a  credit  allowed  for  It  in 
the  sum  of  $250,  and  that  a  new  hoist  should 
be  constructed  at  a  cost  of  $1,750.  From 
information  and  data  given  him  by  the  fore- 
man of  the  defendant  and  the  representative 
of  the  machine  company,  one  J.  C.  Biegert, 
owner  of  the  Biegert  Machine  Works,  pre- 
pared a  blueprint  for  the  proposed  hoist 
Thereafter  specifications  and  a  contract  were 
drawn.  The  specifications  and  contract  were 
embodied  in  the  same  instrument  The  blue- 
print, specifications,  and  contract  were  sub- 
mitted to  the  defendant,  and  the  contract 
was  signed  by  him.  On  February  8,  1912, 
the  defendant  returned  the  accepted  copy  of 
the  specifications,  together  with  his  check 
for  $300  as  applying  on  the  purchase  price. 
The  specifications,  among  other  things,  pro- 
vided for  a  25  horse  power  engine  to  be  fit- 
ted on  a  cast-iron  frame,  and  also  that  "we 
will  use  the  same  engine  on  this  rig  that  you 
now  have  in  the  woods."  This  was  the  en- 
gine which  had  been  sold  under  the  con- 
tract of  September  5,  1911,  and  subsequently 
used  by  the  defendant  until  it  was  sent  to 
the  Biegert  Machine  Works  to  be  mounted' 
upon  the  new  hoist  which  was  to  be  con- 
structed by  that  company.  Thereafter  the 
Biegert  Machine  Works  constructed  the  hoist 
and  mounted  the  en^ne  thereon.  When  the 
machine  was  completed  the  foreman  went  to 
the  machine  works  for  the  purpose  of  testing 
it  The  machine  was  taken  to  a  vacant  block 
near  the  machine  works,  and  there  by  the 
foreman  tested.  Being  satisfactory,  it  was 
subsequently  shipped  to  the  point  where  the 
defendant  was  conducting  his  logging  opera-  - 
tlons.  At  the  time,  or  shortly  after  the  test, 
an  additional  payment  was  made  on  the  pur- 
chase price.  During  the  time  the  Biegert  Ma- 
chine Works  was  constructing  the  hoist  the  ' 
defendant's  foreman  had  certain  changes  or 
additions  made  not  set  out  upon  the  blue- 
print or  in  the  specifications.  The  authority 
of  the  foreman. is  not  denied.  After  the- ma- 
chine was  returned  to  the  woods  with  the 
new  hoist  it  proved  unsatisfactory.  It  Is 
claimed  by  the  defendant  that  it  was  not 
suitable  for  the  purpose  for  which  it  was 
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■constructed,  In  that  It  would  not  develop  the 
power  necessary  to  do  the  work  Intended. 

The  action,  as  already  Indicated,  was  for 
the  balance  of  the  purchase  price.  Tbe  trial 
court,  in  instructing  the  jury,  in  one  or  more 
instructions  stated,  in  effect,  that  the  rule  of 
law  that,  where  an  article  is  sold  or  manu- 
factured for  a  specific  purpose,  there  is  an 
implied  warranty  that  it  is  suitable  for  such 
purjMse,  was  applicable  to  the  facts  in  this 
case.  After  a  hearing  upon  the  motion  for 
a  new  trial  the  trial  court  became  convinced 
that  this  instruction  was  erroneous,  and 
granted  a  new  triaL 

[1]  Under  the  undisputed  facts  in  this  case 
the  rule  of  law  stated  in  the  instructions 
was  inapplicable,  and  It  was  therefore  error 
to  give  it  The  motion  for  a  new  trial  was 
rightfully  granted.  The  rights  of  the  parties 
in  this  case  are  fixed  by  their  written  con- 
tract This  contract  called  for  a  hoist  In 
accordance  with  the  blueprint  and  specifica- 
tions. There  is  no  claim  that  the  hoist  was 
not  constructed  as  contracted  for.  The  en- 
gine Which  was  mounted  upon  the  hoist  was 
the  one  which  the  contract  called  for,  and 
which  had  previously  been  used  by  the  de- 
fendant This  case  falls  within  the  rule  an- 
nounced in  Caldwell  Bros.  &  Co.  v.  Coast 
Coal  Co.,  68  Wash.  461, 108  Pac.  1075.  In  that 
case  there  was  a  contract  for  one  400-ton 
Howe  type  coal  washer.  In  the  first  letter 
of  proposal  it  was  designated  as  "one  400- 
ton  coal  bunker  and  washer."  In  the  second 
letter  of  proposal  It  was  designated  as  "a 
locally  built  washer  of  the  Howe  type."  In 
tile  order  it  was  designated  as  "one  400-ton 
Howe  type  coal  washer."  In  the  letter  of 
acceptance  it  was  designated  as  "one  400-ton 
Howe  coal  washer."  And  In  the  specifica- 
tions it  was  designated  as  "one  standard  ver- 
tical type  Howe  coal  washer,  capacity  400 
tons  per  day."    The  spedflcations  and  blue- 


prints were  prepared  and  agreed  apon  by 
the  parties  before  and  at  the  time  of  enter- 
ing Into  the  contract  No  contention  was 
there  made  that  the  washer  was  not  con- 
structed in  strict  compliance  therewith.  It 
was  there  held  that,  the  coal  washer  having 
been  constructed  In  accordance  with  the  spec- 
ifications agreed  upon  by  the  parties,  there 
was  no  warranty  that  It  would  wash  400  tons 
of  coal  per  day.  In  the  course  of  the  opin- 
ion it  was  said: 

"When  the  parties  to  a  contract  designate  the 
article  to  be  manufactured  in  the  manner  here 
involved,  and  then  proceed  to  agree  upon  detail- 
ed specifications  and  drawings  as  to  the  size 
and  manner  of  constructioD  of  such  article,  we 
think  the  contract  itself  shows  that  the  manner 
of  so  designating  the  article  was  nothing  more 
than  the  use  of  a  trade-name  or  term  for  it  and 
the  question  of  whether  or  not  it  is  constructed 
in  compliance  with  the  terms  of  the  contract  is 
to  be  determined  by  the  detailed  specifications 
and  drawings,  and  not  by  the  mere  name  ther 
may  choose  to  call  it,  or  the  manner  by  which 
they  may  designate  it  and  that  such  designation 
does  not  amount  to  a  warranty  as  to  its  capa- 
bilities"—citing  authorities. 

[2]  But  it  Is  claimed  in  this  case  that  the 
engine  when  mounted  upon  the  hoist  manu- 
factured by  the  Biegert  Machine  Works 
would  not  develop  the  power  necessary  to  do 
the  work,  and  that  the  engine  was  not  cov- 
ered by  the  blueprint  and  specifications.  The 
answer  to  this  is  that  the  engine  and  hoist 
became  h  completed  rig.  The  engine  used 
was  the  one  specified  in  the  contract  and 
which  had  been  used  by  the  defendant  for 
some  months.  The  contract  and  specifica- 
tions wer^  submitted  to  the  defendant  as  a 
"proposal  for  gasoline  logging  engine."  When 
the  engine  and  hoist  were  connected  it  was 
called  by  the  foreman  of  the  defendant  "a 
gasoline  donkey." 

The  Judgment  will  be  afiSrmed. 

CROW,  0.  J.,  and  MOUNT,  FULLESTON, 
and  ELLIS,  JJ.,  concnr. 
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(84  Waah.  SO) 

STATE  ex  rel.  UNION  TRUST  ft  SAVINGS 

BANK  et  al.  v.  SUPERIOR  COURT 

FOR  SPOKANE  COUNTT  et  aL 

(No.  12421.) 

(Sapreme  Court  of  Washington.    Feb.  2,  1915.) 

1.  Eminent  Domain  (i  47*)  —  N^oessitt  for 
Taking — Propebtt  Devotid  to  Same  Use. 

A  corporatioD  constructing  a  hydroelectric 
power  plant  for  a  public  purpose  cannot  con- 
demn a  power  site  owned  by  another  public 
utilities  corporation  which  intends  to  construct 
thereon  a  Bimilar  power  plant,  since  property 
owned  hy  a  corporation  and  devoted  to  a  pub- 
lic use  cannot  be  condemned  by  another  cor- 
poration for  use  in  the  same  manner  and  for  the 
same  purpose. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  }{  107-120;  Dec  Dig.  f 
47.*] 

2.  Eminent  Domain  (J  47*)  —  Pbopeett  De- 
voted TO  Same  Use— AwTiciPATioir  of  B^- 
TURE  Needs. 

Where  property  was  acquired  by  a_  public 
utilities  corporation  in  reasonable  anticipation 
of  its  future  needs,  it  is  considered  to  be  de- 
voted to  a  public  use,  uqless  there  has  been  an 
abandonment  of  intention  to  devote  it  to  such 
use. 

lEd.  Note.— For  other  cases,  see  Eminent 
Domaiti,  Cent  IMg.  |{  107-120;  Dec  Dig.  | 
47.*] 

Department  L  Certiorari  to  Superior 
Court  Spokane  County;  B.  H.  SuUivan, 
Judge. 

Certiorari  by  the  State  of  Washington,  on 
the  relation  of  the  Union  Trust  &  Savings 
Bank  and  another,  against  the  Superior  Court 
for  Spokane  County  and  another,  to  review 
an  order  of  public  necessity  In  condemnation 
proceedings.  Order  reversed,  with  directions 
to  dismiss  the  proceedings. 

Graves,  Elzer  ft .  Graves,  of  Spokane,  for 
relators.  H.  M.  Stephens,  H.  S.  Stoolflre,  and 
Burcham  ft  Blair,  all  of  Spokane,  for  re- 
spondents. 

PARKER,  J,  Certiorari  to  review  an  or- 
der of  pnbllc  necessity  entered  in  an  eminent 
domain  proceeding.  The  Spokane  ft  Inland 
Empire  Railroad  Company  will  hereafter  be 
called  the  "relator."  The  Spokane  Valley 
Power  Company  wUl  be  called  the  "respond- 
ent" The  relator  was  Incorporated  as  a 
public  service  corporation  in  1906,  for  the 
purpose  of  taking  over  the  properties  of  the 
Spokane  Traction  Company,  organized  in 
1903,  which  had  built  and  was  operating 
street  railway  lines  in  Spokane;  the  Coeur 
d'Alene  ft  Spokane  Railway  Company,  or- 
ganized in  1902,  which  had  built  and  was 
operating  a  railway  line  to  Coeur  d'Alene, 
Idaho,  and  beyond;  the  Spokane  ft  Inland, 
organized  in  1904,  which  was  building  and 
had  partially  in  operation  railway  lines  In 
the  Palouse  country;  and  the  Spokane  Ter- 
minal Company,  organized  in  1905,  which 
owned  the  terminals  in  Spokane  used  by  the 
other  companies.  Each  of  these  properties 
was  operated  electrically.    The  relator  has  a 


capital  stock  of  $10,000,000  and  a  property  in- 
vestment of  approximately  $28,000,000.  It 
acquired  from  Its  predecessor  a  power  site 
on  the  Spokane  river  known  as  the  "Nine 
Mile"  site.  In  1906  it  acquired  a  power  site 
between  the  dty  of  Spokane  and  the  Nine 
Mile  site,  known  as  the  "Bowl  and  Pitcher" 
site.  With  the  Bowl  and  Pitcher  site  It  ac- 
quired a  light  and  power  franchise  thereto- 
fore granted  by  the  city  of  Spokane.  It  paid 
$50,000  for  the  power  site  and  franchise. 
Neither  of  the  original  companies  owned  the 
electric  power  for  the  operation  of  its  prop- 
erty. Each  thereof  had  a  separate  contract 
for  electric  power  with  the  Washington  Wa- 
ter Power  (kimpany,  expiring  in  1916.  The 
relator  took  the  properties  subject  to  these 
contracts.  In  April,  1906,  the  relator  en- 
tered Into  a  contract  with  the  Washingon 
Water  Power  Company  in  lieu  of  the  several 
separate  contracts  of  its  predecessors,  where- 
by it  agreed  to  take  the  amount  of  power 
covered  by  their  contracts  until  the  comple- 
tion of  its  Nine  Mile  plant  then  in  process  of 
construction,  and  to  take  thereafter  until 
October  12,  1916,  3,800  horse  power.  It  was 
agreed  that  neither  the  relator  nor  the  three 
original  companies  would,  prior  to  October 
12,  1916,  engage  In  the  sale  of  electrical  pow- 
er for  light  or  power  pui^oses  within  the 
dty  of  Spokane  or  in  the  (Xehr  d'Alene  min- 
ing district  Idaho;  that  thereafter,  and 
some  time  in  1908,  the  relator  completed  its 
Nine  Mile  power  plant,  which  furnishes  a 
maximum  of  15,000  hoi-se  power,  at  a  cost  of 
approximately  $1,500,000.  It  commenced  the 
construction  of  this  plant  in  1906.  The  re- 
lator owns  and  operates  a  street  railway 
system  in  Spokane,  and  intern  rban  lines  run- 
ning into  various  points  in  Washington  and 
Idaho.  It  has  a  total  urban  and  interurban 
mileage  of  290.94  miles,  all  of  which  it  oper- 
ates by  electricity.  It  uses  a  maximum  of 
8,900  horse  power  in  the  operation  of  its 
railway  system,  and  furnishes  2,600  horse 
power  for  irrigation  enterprises,  making  a 
total  of  11,500  horse  power  devoted  to  a  pub- 
lic use.  When  its  contract  with  the  Wash- 
ington Water  Power  (Company  expires  in 
1916,  it  will  not  have  suffldent  power  for 
these  uses.  For  some  time  prior  to  the  com- 
mencement of  the  work  on  the  Nine  Mile 
plant  in  1906,  the  relator  was  considering  the 
relative  feasibility  of  the  two  sites,  and  hes- 
itating as  to  which  site  it  should  first  develop. 
The  respondent  was  incorporated  as  a  pub- 
lic service  cwnpany  in  1913,  with  a  capital 
stock  of  $200,000  fully  subscribed.  Between 
that  date  and  September  30th,  its  stockhold- 
ers conveyed  to  It  certain  overflow  and  water 
rights  on  the  banks  of  the  Spokane  river  for 
a  consideration  of  $200,000.  They  took  stock 
to  the  extent  of  $142,500  and  placed  the 
balance  of  $57,600  in  the  treasury.  The 
stock  is  assessable  to  the  extent  of  25  per 
cent,  of  its  par  value.    Some  of  the  respond- 
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cut's  land  Is  above  and  some  below  the  Bowl 
and  Pitcher  site  which  It  seeks  to  oondenm. 
The  respondent's  proposed  twwer  plant  would 
create  a  lake  about  7Vi  miles  In  length  with 
the  relator's  land  near  the  center.  It  cannot 
develop  Its  plant  without  acquiring  the  rela- 
tor's land.  In  January,  1914,  the  respondent 
commenced  work  at  its  dam  site.  On  March 
20th  its  trustees  directed  that  the  construc- 
ti<»i  work  should  be  prosecuted  wtth  dili- 
gence. In  April  it  began  certain  condemna- 
tion proceedings  against  other  parties.  In 
Hay  it  made  a  tentative  arrangement  with 
the  Spokane  &  British  Columbia  Railway 
Company  to  furnish  it  electric  power.  It  ex- 
pended before  the  hearing  of  this  cause  sev- 
eral thousand  dollars  In  the  prosecution  of 
Its  proposed  enterprise.  The  respondent  de- 
sires to  construct  a  hydroelectric  plant  at 
its  site  on  the  Spokane  river  below  the  Bowl 
and  Pitcher  site.  The  plan  which  the  re- 
spondent proposes  to  carry  out  would  cost 
about  $1,500,000. 

The  relator  acquired  the  Bowl  and  Pitcher 
site  in  anticipation  of  its  future  needs;  that 
is,  it  foresaw  that  within  a  reasooable  time 
it  wonld  require  the  power  which  the  two 
sites  would  develop  to  meet  its  needs  in  the 
operation  of  Its  system  in  the  progress  of  its 
anticipated  expansion,  and  in  furnishing  pow- 
er for  public  use  as  an  auxiliary  to  the  full 
development  of  its  system.  Its  good  faith  in 
acquiring  and  holding  the  Bowl  and  Pitcher 
site  la  shown  by  its  several  resolutions  be- 
tween April,  1906,  and  October,  1906.  That  it 
intends  to  develop  this  site  is  shown  by  its 
resolution  of  April  16^  1914,  wherein  It  was 
resolved: 

"That  for  the  purpose  of  developing  electric 
power  to  be  used  for  the  operation  of  its  own 
and  other  railway  lines  and  to  enable  this  com- 
pany to  utilize  its  franchise  in  the  city  of  Spo- 
kane and  in  other  cities  and  towns  where  it  may 
now  have  or  hereafter  acquire  franchises  for 
the  dispcoal  of  electric  current  for  the  pub- 
lic, that  the  company  with  all  convenient  dis- 
patch proceed  to  constmct  a  dam  and  power 
giant  on  the  Spokane  river" — upon  the  lands 
t  controversy. 

It  was  further  resolved  that: 

The  president  of  the  company  "be  and  he  is 
hereby  authorized  and  directed  to  cause  the 
necessary  surveys  to  be  made  and  plans  to  be 
drawn  for  the  construction  of  a  dam  and  power 

Slant,  to  acquire  such  additional  lands  and  such 
owage  rights  as  may  be  necessary  for  the  prop- 
er development  of  electrical  power,  •  •  •  to 
make  such  financial  arrangements  as  may  be 
necessary  for  the  construction  of  the  plant  and 
the  development  and  utilization  of  electrical 
power  thereat,  to  enter  into  any  and  all  neces- 
sary contracts  for  construction,  machinery,  and 
additional  engineering,  •  •  •  and  to  do  any 
and  everything  necessa^  or  desirable  for  the 
construction  of  a  power  plant  at  the  point  afore- 
said, and  the  development  and  utilization  of 
electrical  power  thereat" 

It  was  further  resolved  that  he  should 
apply  to  the  federal  governtncnt  for  flowase 
rights  upon  such  of  the  Ft.  Wright  grounds 
as  the  engineer's  report  should  show  to  be 
necessary  in  the  development  of  its  plant, 
•ind  apply  for  and  obtain  additional  fran- 


chises from  countlea,  cities,  and  towns  whicb 
may  be  necessary  or  convenient  in  ttie  utUlza- 
tion  of  the  electric  power  to  be  developed, 
make  contracts  wittt  municipalities  or  rail- 
way companies  for  tlie  disposal  of  any  pow- 
er not  needed  for  the  purposes  of  the  com- 
pany, for  public  purposes,  and  execute  in  the 
name  of  the  relator  all  contracts  proper  for 
the  complete  execution  of  the  powers  granted. 
Mr.  Wickersham,  the  relator's  electrical 
engineer,  testified: 

"To  sum  it  up,  however,  I  mi^ht  say  that  the 
average  Increase  for  each  year  from  1900  to 
1014  has  been  about  20  per  cent,  a  year,  and 
on  that  basla  we  assume  that  five  years  will 
double  the  capacity  of  the  present  load.  That 
has  been  checked  by  checking  each  individual 
consumer  and  analj^zing  the  possibilities  of  his 
plant  and  considering  onr  own  requirements, 
without  considering  any  eztensions  or  any  natu- 
ral reserve  that  a  power  company  should  carry, 
and  also  taking  over  the  Washington  Water 
Power  load,  and  we  are  convinced  after  the  anal- 
ysis that  by  the  year  1918  the  Inland  Com- 
pany will  have  to  supply  a  load  of  approximate- 
ly 25,000  horse  power.  Should  any  additional 
eztensions  be  made,  or' we  have  the  opportunity 
to  sell  power  in  Spokane,  as  we  will  after  the 
year  1916,  or  receive  larger  consumers  than  we 
know  of  now,  we  may  have  to  supply  8,000  to 
10,000  horse  power  more.  That  is  a  reserve 
that  any  power  company  for  its  own  safety 
should  provide  sufficiently  far  ahead  of  the  ac- 
tual demand  for  the  power,  so  that  in  the  year 
1920  the  Inland  Company  will  be  required,  or 
should  have  to  serve  its  interests,  at  least  35.000 
horse  power,  which  is  the  combined  output  of 
both  the  Bowl  and  Pitcher  and  the  Nine  Mile 
plant" 

Mr.  Gilman  became  the  relator's  presidoit 
in  January,  1914.  He  testified  that  the  board 
of  directors  had  directed  the  development  of 
power  at  the  cite  in  controversy,  that  it  had 
the  ability  to  do  so,  and  that  it  intended  to 
do  so.    He  further  said : 

"That  for  an  electric  system  like  onrs  the 
power  is  the  heart  of  the  system,  and  if  we 
are  stripped  of  our  ability  to  produce  power  we 
are  limited  in  our  operations  to  the  power  that 
we  have  at  the  present  time,  so  that  when  the 
country  grows,  when  the  Palouse  is  cut  up,  for 
example,  and  it  is  necessary  to  doublertrack,  or 
extend  our  lines  as  the  city  grows,  and  we  are 
required  to  extend  our  street  car  lines,  or  to 
put  more  cars  or  more  service  on  the  present 
lines,  we  will  not  have  the  ability  to  do  so,  be- 
cause we  will  not  have  the  power." 

It  would  take  two  years— that  la,  two  sea- 
sons— of  low  water,  to  complete  the  plant 
at  either  site.  The  relator  cannot  complete 
the  development  of  a  plant  at  its  site  with- 
out acquiring  flowage  rights  for  the  back  wa- 
ter. In  this  respect  the  itartiea  stand  upon 
an  equal  footing. 

[1]  Our  statute  (section  925,  Rem.  &  Bal. 
Code)  provides  that,  before  property  can  be 
taken  for  a  public  use,  two  facts -must  be 
made  to  appear:  (1)  That  the  contemplated 
use  for  which  the  property  is  sought  to  be 
appropriated  is  "really  a  public  use";  and 
(2)  "that  the  public  interest  requires  the 
prosecution  of  such  enterprise."  -All  property 
is  held  subject  to  the  power  of  the  state  in 
the  exercise  of  its  sovereignty  to  appropri- 
ate It  to  a  public  use.    Public  service  corpo- 


Digitized  by 


Google 


Wash.) 


STATE  T.  SUPERIOR  COURT 


1001 


rations  are  only  permitted  to  exercise  the 
power  of  eminent  domain,  an  attribute  ^ot 
sovereignty,  when  the  pnbUc  interest  will  be 
promoted.  We  have  held  that  property  oWn- 
ed  by  a  corporation  and  devoted  to  a  public 
use  cannot  be  taken  by  condemnation  except 
In  special  cases  not  here  present,  to  be  used 
for  the  same  purpose  and  in  the  same  man- 
ner. Samlah  River  Boom  Co.  t.  Union  Boom 
Co.,  32  Wash.  586,  73  Pac.  670;  State  ex  rel. 
V.  Superior  Court,  65  Wash.  129,  117  Pac. 
755;  State  ex  rel.  v.  Superior  Court,  47 
Wash.  1^6,  91  Pac.  637.  We  have  also  held 
that  property  owned  by  a  corporation  "and 
not  actually  devoted  to  a  public  use"  may  be 
acquired  by  condemnation.  Samlsh  River 
Boom  Co.  V.  Union  Boom  Co.,  supra.  The 
right  to  condemn  In  a  particular  case  de- 
pends upon  all  the  attending  facts  and  cir- 
cumstances. Samlsh  River  Boom  Co.  v. 
Union  Boom  Co.,  supra. 

[2]  It  has  become  the  settled  law  of  the 
state  that  a  public  service  corporation  may 
acquire  property  by  condemnation  or  other- 
wise in  reasonable  anticipation  of  Its  future 
needs.  When  property  has  been  so  acquired. 
It  is  deemed  devoted  to  a  public  use,  although 
not  actually  devoted  to  such  use,  until  there 
has  been  an  abandonment  of  the  intention  so 
to  use.  Nlcomen  Boom  Ca  v.  North  Shore, 
etc.,  Co.,  40  Wash.  315,  82  Pac.  412;  State 
ex  rel.  v.  Superior  Court,  40  Wash.  389,  82 
Pac.  417;  Neltzel  v.  Spokane  International 
B.  Co.,  80  Wash.  30,  141  Pac.  186;  Spokane 
T.  Merrlam,  80  Wash.  222,  141  Pac.  358. 

In  the  Nlcomen  Boom  Co.  Case  this  court, 
speaking  through  Judge  Hadley,  said: 

"It  is  also  held  that  the  question  of  future 
needs  of  railroad  companies,  in  fulfilling  their 
charter  purposes  and '  performing  their  public 
duties  as  common  carriers,  is  one  which  should 
be  given  full  consideration  by  a  court  before  it 
undertakes  to  deprive  a  company  of  any  part  of 
its  right  of  way  in  favor  of  another  corpora- 
tion. Such  companies  may  anticipate  future 
necessities  and  may,  for  that  puiriose,  hold  ter- 
ritory not  in  actual  use  to  the  exclusion  of  other 
companies." 

In  the  second  case  cited,  It  was  said  by 
Judge  Dunbar,  speaking  for  the  court: 

"It  is  true  that  the  International  Railroad  is 
not  yet  in  operation,  but  the  testimony  shows 
that  a  large  portion  of  the  grading  has  already 
been  contracted  for,  and  that  the  whole  road 
will  be  in  operation  in  the  near  future;  that 
it  has  traffic  relations  with  the  Canadian  Pa- 
cific, and  expects  to  be  in  reality  the  western 
portion  of  a  transcontinental  road.  Although 
it  is  not  yet  in  operation,  companies  of  this 
kind  must  procure  grounds  for  terminal  facili- 
ties before  they  commence  their  operations.  The 
necessity  of  the  business  requires  this,  and, 
when  once  the^  make  their  calculations,  to  pro- 
cure these  facilities,  which  this  company  did  at 
an  expense  of  $150,000  in  purchasing  this  land, 
they  will  be  protected  in  those  terminal  rights 
to  the  same  degree  as  will  a  company  which  is 
already  operating  its  roads."  ...• 

In  the  Neitzel  Case,  we  said: 

"A  public  service  corporation  may  anticipate 
future  needs,  and  mere  nonuser  of  a  portion  of 
ita  easements  does  not,  of  itself,  constitute  an 


abandonment.  Whether  or  not  there  has  been 
an  abandonment  depends  np<rn  the  intention  of 
the  owner  of  the  easement  While  such  inten:- 
tion  may  be  deduced  from  long  nonuser,  the  non- 
use  itself  does  not  constitute  an  abandonment, 
and  does  not  of  itself  defeat  or  impair  acquired 
rights." 

In  the  Meriiam  Case,  we  voiced  the  same 
principle,  saying: 

"It  was  not  incumbent  upon  the  city  to  show 
an  immediate  necessity  for  an  immediate  use. 
The  showing  of  a  reasonable  necessity  for  use 
in  a  reasonable  time  is  all  that  can  be  required. 
A  municipal  corporation  has  the  same  right  to 
be  provident  and  forehanded  in  the  acquirement 
of  property  for  a  public  use  that  a  public  serv- 
ice corporation  has." 

In  State  ex  rel.  t.  Superior  Court,  71 
Wash.  84,  127  Pac.  691,  we  recognized  the 
rule  of  comparative  necessity,  saying : 

"Whether  the  use  is  a  public  use,  and  whether 
the  public  interest  requires  the  prosecution  of 
the  enterprise,  and  what  lands,  etc.,  are  neces- 
sary for  the  enterprise,  are  all  matters  referred 
to  the  court  for  determination.  Rem.  &  Bal- 
Code,  I  925.  From  this  results  the  doctrine 
which,  for  lack  of  a  better  name,  may  be  called 
comparative  necessity.  If  by  the  plan  proposed 
the  present  and  future  public  use  and  interest, 
as  now  apparent  from  the  evidence,  are  met, 
that  is  as  far  as  the  court  need  now  inquure." 

The  respondent  has  cited  Tacoma  v.  Nls- 
qually  Power  Co.,  57  Wash.  420,  107  Pac. 
199,  and  Newell  v.  Loeb,  77  Wash.  182,  137 
Pac.  811.  In  each  of  these  cases  the  proceed- 
ings were  conducted  under  a  different  stat- 
ute, as  will  appear  from  a  reading  of  the 
cases.  In  Roberts  v.  Seattle,  63  Wash.  573, 
116  Pac.  25,  the  city  condemned  a  strip  of 
land  30  feet  in  width  along  the  boundary  of 
the  University  ground,  for  street  purposes. 
The  statute  authorized  the  proceeding  and 
the  uses  were  dissimilar.  In  State  ex  rel. 
V,  Superior  Court,  54  Wash.  365,  103  Pac 
469,  104  Pac.  175,  It  was  not  shown  that  the 
defendant  would  need  or  use  the  property  In 
controversy  for  public  purposes  within  a  rea- 
sonable time.  In  North  Coast  By.  v.  North- 
ern Pacific  Ry.  Co.,  48  Wash.  529,  94  Pac. 
112,  It  was  held  that  a  portion  of  a  railroad 
right  of  way  through  a  defile  which  could  be 
spared  without  material  detriment  could  be 
condemned  where  the  public  Interest  required 
It.  In  all  condemnation  cases  the  paramount 
consideration  Is  the  public  Interest,  and  tO 
that  Interest  all  rights  must  bow  and  all 
rules  must  bend.  The  record  shows  that  the 
relator  acquired  the  property  sought  to  be 
condemned  with  the  Intention  of  devoting  it 
to  a  public  use  within  a  reasonable  time,  that 
it  now  Intends  to  prosecute  the  development 
of  the  power  Site  with  diligence,  and  that  It 
has  the  means  so  to  do.  The  purposes  to 
which  the  parties  desire-  to  devote  tiie  prop- 
erty are  the  same. 

The  judgment  is  reveiMd,  with  directions 
to  dismiss. 

MORRIS,  C.  J.,  and  OBOW  and  CHAD- 
WICK,  JJ.,  concur. 
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NEW   ENGLAND   ELECTRIC   CO.   T. 
SHOOK  et  al.    (No.  4080.) 

(Court  of  Appeals  of  Coloiado.    Jan.  11,  1916.) 

1.  Biixs  AND  Notes  ({  123*)— Makebs  Who 
ABE  Liable  as  Such. 

Where  a  note  for  a  corporate- obligation  re- 
citing that,  "I,  we  (and  each  of  us) ,  promise  to 
pay,  etc.,  waa  first  signed  by  the  corporation 
and  then  by  defendants,  who  appended  to  their 
names  the  titles,  "President"  and  "Secretary," 
defendants  were  not  personally  liable,  although 
'  there  was  no  "By,"  "Per,"  or  similar  term 
showing  their  agency,  for  the  titles  "President" 
and  "Secretary  cannot  be  rejected  as  surplus- 
age or  considered  descriptio  persons,  as  the  debt 
was-  that  of  a  corporation,  and  it  is  not  the 
custom  for  persons  to  append  titles  to  their 
signatures  on  commercial  paper. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {|  260-267,  1393;  Dec.  Dig. 
1123.*] 

2.  Evidence  ({  469*)— Paboi.  Etidkncb— Ad- 
xissibiutt. 

Where  a  note  did  not  on  its  face  show  in 
what  capacity  two  of  the  signers  appended  their 
signatures,  parol  evidence  is  admissible  in  ex- 
planation. 

[Ed.  Note. — For  other  cases,  se«  Evidence, 
Cent.  Dig.  |«  1722, 1906-1910,  210fr-2114;   Dec. 

3.  Beclb  and  Notes  (|  619*)— Actions— Evi- 
dence—Suftioienot. 

Evidence  held  to  sustain  a  finding  that  de- 
fendants, who  appended  their  signatures,  as 
officers,  to  a  corporate  note,  did  not  intend  to 
become  personally  liable. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  1802;   Dec.  Dig.  {  519.*} 

4.  cobpobationb  ({  465*) — cobfobate  notb— 
Effect  of  Seal. 

That  a  note,  signed  by  a  corporation  is  im- 
pressed with  the  corporate  seal  is  strong  cir- 
cumstantial evidence  that  persons  placing  their 
names  immediately  beneath  that  of  the  corpora- 
tion and  appending  the  title  "President"  and 
"Secretary"  are  not  personally  liable,  but  that 
the  note  is  a  corporate  obligation  exclusively. 

[Ed,  Note. — For  other  cases,  see  CorpDrations, 
Cent  Dig.  IS  1822-1826;   Dec.  Dig.  i  465.*] 

6.  Estoppel  ({  68*)— Equitable  Estoppel. 

Where  plaintiff  proved  against  a  bankrupt 
corporation  a  debt  evidenced  by  a  note  executed 
by  its  president,  he  is  estopped  from  claiming 
that  the  president  was  without  authority  to 
execute  the  note,  and  so  was  personally  liable. 

[Ed.  Note.— For  other  cases,  see  Estopiiel, 
Cent.  Dig.  {§  165-169;   Dec.  Dig.  |  68.*] 

6.  Pleading  (|  269*)— Amendments- Deiniau 
The  refusal  of  the  court  to  allow  a  trial 
amendment  to  the  replication,  by  which  plaintiff 
desired  to  change  the  ground  of  liability,  is  not 
error,  where  the  evidence  showed  plaintiff  to  be 
estopped  to  rely  on  such  ground. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  H  811-815;  Dec.  Dig.  |  269.*1 

Error  to  District  Court,  City  and  County 
of  Denver;   John  H.  Denlson,  Judge. 

Action  by  the  New  England  Electric  Com- 
pany, a  corporation,  against  E.  A.  Shook  and 
another.  There  was  a  Judgment  for  defend- 
ants, and  plaintiff  brings  error.     Affirmed. 

Zlmmerhackel  &  Avery,  of  Denver,  for 
plaintiff  in  error.  Isaac  Pelton,  of  Akron, 
for  defendants  in  error. 


HURLBUT,  J.  Thla  action  was  original- 
ly commenced  in  the  county  court  of  the 
city  and  county  of  Denver,  on  July  8,  1912, 
by  plaintiff  in  error,  aa  plaintiff  (hereinafter 
called  plaintiff).  Defendants  recovered  Judg- 
ment in  the  county  court,  from  which  an  ap- 
peal was  taken  to  the  district  court  The 
pleadings  were  the  same  In  both  courts. 

The   action   is  based  upon   a  promissory 
note  In  words  and  figures  following: 
"$575.69.    Denver,  Colorado,  January  15, 1912. 

"One  hundred  and  twenty  days  after  date,  for 
value  received,  1,  we  (and  each  of  us),  promise 
to  pay  to  the  order  of  the  New  England  Electric 
Co..  five  hundred  seventy-five  dollars  and 
"/loo  dollars  at  the  office  of  the  United  States 
National  Bank,  Denver,  Colorado,  with  interest 
at  8per  cent,  per  annum  from  date  until  paid. 

"The  makers  and  indorsers  hereof,  hereby  sev- 
erally waive  presentment  for  payment,  protest, 
notice  of  nonpayment  and  of  protest,  and  agree 
to  pay  ten  per  cent  additional  as  an  attorney's 
fee,  if  collected  by  an  attorney  with  or  with- 
out suit.        The  Akron  Gas  &  Electric  Co., 

(  Corporate )        .    "R.  A.  Shook,  President 

I       Seal.     J  "H.  C.  Black.  Secretary. 

The  Akron  Gas  &  Electric  Company  is  not 
made  a  defendant,  but  the  action  is  against 
Shook  and  Black  as  individuals.  The  com- 
plaint Is  short,  pleads  the  note  according  to 
its  legal  effect,  alleges  its  nonpayment,  and 
prays  for  Judgment  against  defendants  for 
the  amount  of  the  note  and  Interest  The 
answer  pleads  four  defenses:  First,  a  gen- 
eral denial  of  every  allegation  of  the  com- 
plaint except  those  expressly  admitted;  sec- 
ond, that  neither  of  the  defendants  ever  sign- 
ed the  note  as  a  personal  obligation,  but 
that  the  same  is  the  note  of  the  Akron  Gas 
&  Electric  0>mpany  only,  and  was  executed 
and  delivered  by  that  company  for  a  debt 
due  from  it  to  the  plaintiff  corporation; 
third,  that  neither  of  the  defendants  ever 
received  any  consideration  for  the  execution 
and  delivery  of  the  note,  and  that  the  same 
was  executed  and  delivered  by  the  Akron 
Company  in  its  corporate  capacity  solely, 
and  not  executed,  or  intended  or  understood 
to  be  executed,  by  either  of  the  defendants 
personally,  and  was  given  for  a  corporate 
debt  due  plaintiff,  all  of  which  plaintiff  well 
knew  at  the  time  of  its  execution.  The 
fourth  defense  is  equitable  in  its  nature, 
averring,  In  substance,  that  defendants  exe- 
cuted the  note  as  president  and  secretary  of 
the  Akron  Company,  and  that,  through  a 
mutual  mistake  on  the  part  of  plaintiff  and 
defendants,  the  latter  failed  to  execute  the 
same  unequivocally  as  the  note  of  said  com- 
pany, and  that  the  note  should  be  reformed 
so  as  to  express  the  true  intent  and  mean- 
ing of  plaintiff  and  defendants — to  wit,  an 
obligation  of  the  Akron  Company  alone. 
Replication  was  filed  by  plaintiff,  in  which, 
among  other  things,  it  was  admitted  that 
the  said  Akron  Company  was  one  of  the 
makers  of  the  note;  that  the  note  was  giv- 
en exclusively  for  a  debt  due  plaintiff  from 
that   company;     and    further    alleged    that. 
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prior  to  the  time  the  note  was  signed,  de- 
fendants were  In  no  way  Indebted  to  the 
plaintlfl  company. 

The  case  was  tried  to  the  court  without  a 
jury,  and  at  the  close  of  the  trial  Judgment 
was  rendered  in  favor  of  defendants. 

The  record  presents  but  one  controlling 
question  for  determination,  and  that  is:  Was 
the  note  the  obligation  of  the  Akron  (com- 
pany solely,  or  were  Shook  and  Black  per- 
sonally liable  thereon? 

[I]  PlalntUTs  position  is  that  the  note  on 
its  face  condusiTely  shows  both  Shook  and 
Black  to  be  personally  bound  for  its  payment; 
and  in  support  of  such  position  it  conteuds 
that  the  phrase  found  in  the  body  of  the 
note,  "1,  we  (and  each  of  us),"  shows  beyond 
a  doubt  a  plurality  of  signers  or  makers, 
and  to  hold  that  the  corporation  only  was 
liable  would  be  to  ignore  the  plain  meaning 
of  the  phrase  and  contradict  the  clear  inten- 
tion of  the  parties  to  the  note  as  expressed 
thereby;  and,  further,  that  the  absence  of 
the  word  "By,"  and  "Per,"  or  a  similar  term, 
Just  after  tiie  corporate  name,  and  before 
the  names  of  Shook  and  Black,  clearly  mani- 
fests an  intention  on  their  part  to  personally 
bind  themselves  as  makers.  It  is  useless  to 
deny  that  this  i>08ltion  of  plaintiff  Is  8ui>- 
ported  by  reputable  authority,  and  partic- 
ularly by  the  earlier  English  cases,  but  it  is 
also  true  that  such  a  position  is  vigorously 
condemned  by  authority  of  equal  repute,  in- 
cluding well  known  text-writers.  Our  atten- 
tion has  not  been  called  to  any  decision  of 
our  own  appellate  courts  passing  on  the  ques- 
tion under  discussion,  and,  knowing  of  none, 
we  feel  free  to  follow  that  line  of  authority 
which  impresses  us  as  being  the  most  equita- 
ble, fair,  and  reasonable.  By  adopting  this 
course,  we  find  no  dlfiScnlty  in  following  the 
authorities  last  referred  to,  which  hold  to 
the  rule  that,  in  interpreting  a  note  such 
as  the  one  before  us,  the  words  "President" 
and  "Secretary,"  immediately  following  the 
Individual  names  signed.  Should  not  be  re- 
jected as  surplusage,  or  considered  descriptio 
personte,  unless  it  be  clearly  manifested  from 
a  plain  reading  of  the  entire  note,  giving  the 
words  used  their  common  and  customary 
meaning,  that  such  parties  intended  thereby 
to  personally  bind  themselves  as  makers.  If 
the  note  be  so  read,  how  can  it  be  reasonably 
said  that  the^'e  is  any  ambiguity,  uncertain- 
ty, or  doubt,  upon  the  face  of  the  note,  as 
to  the  Intention  of  Shook  and  Black  in  sign- 
ing the  same?  Immediately  following  the 
context  of  the  note  is  the  full  name  of  the 
corporation,  '^The  Akron  Gas  &  Electric  Com- 
pany," directly  under  which  is  signed  the 
names  "R.  A.  Shook,  President,"  and  "H.  G. 
Black,  Secretary,"  with  the  corporate  seal 
attached,  opposite  their  names,  to  the  left. 
A  corporation,  as  such,  cannot  write  a  word 
or  do  any  other  physical  act  When  business 
necessity  requires  its  name  to  be  subscribed 
on  paper,  it  can  only  be  placed  there  by  and 


through  its  officers  or  representatives.  It  Is 
a  custom  of  universal  practice  in  the  present 
day  for  those  who  sign  the  name  of  a  cor- 
poration to  any  business  or  other  document, 
with  the  intent  to  bind  the  corporation  only, 
to  append  to  the  corporate  signature  their 
own  names,  or  initials,  with  their  official  ti- 
tles, intending  thereby  to  characterize  such 
signing  as  an  act  of  the  corporation  only. 
Such  is  the  common  understanding  through- 
out the  business  and  commercial  world,  and 
it  would  seem  reasonable  for  a  Judicial  tri- 
bunal, when  called  upon  to  interpret  a  note 
or  other  written  document  so  signed,  to  rec- 
ognize such  custom  and  give  it  full  force  and 
effect  In  the  instant  case  we  have  no  hesi- 
tancy in  saying  that  the  note,  with  the  im- 
pression of  the  corporate  seal,  when  consid- 
ered as  a  whole,  Is  free  from  ambiguity,  and 
shows  upon  its  face  that  it  is  the  note  of 
the  corporation  only,  and  that  neither  Shook 
nor  Black  had  any  in^ntion,  in  subscrib- 
ing their  names  thereto,  other  than  to  do  so 
as  officers  of  the  company,  with  the  sole  pur- 
pose of  binding  it  alone  to  the  payment  there- 
of. From  what  standard  of  reason  or  com- 
mon sense  can  it  be  maintained  that  because 
the  word  "By,"  "Per,"  or  some  similar  term, 
is  not  written  before  the  names  of  Shook  and 
Black,  or  because  of  the  existence  of  the 
phrase  above  quoted,  the  plain  intention  of 
the  signers  of  the  note,  as  appears  from  the 
whole  context  and  form  of  the  signatures, 
should  be  ignored  and  held  for  naught  when 
it  is  manifest  that  the  obligaUon  was  solely 
that  of  the  company?  Nor  do  we  see  any 
force  or  reason  in  the  suggestion  that  be- 
cause of  the  absence  of  the  word  "By,"  etc., 
or  because  of  the  existence  of  such  phrase 
in  the  body  of  the  note,  the  words  "Presi- 
dent" and  "Secretary,"  following  the  names 
of  Shook  and  Black,  should  be  held  as  de- 
scriptio personse.  It  is  the  common  custom, 
and  so  understood,  at  least  in  this  country, 
that  If  a  person  Intends  to  execute  a  prom- 
issory note  in  his  individual  capacity,  and 
thereby  bind  himself  personally,  be  simply 
signs  his  name,  and  that  is  the  end  of 'it 
We  venture  the  statement  that  it  would  be 
a  positive  curiosity,  in  this  day  and  age,  to 
find  a  promissory  note,  signed  by  individuals 
as  individuals  only,  with  descriptive  words, 
such  as  appear  on  the  note  before  us,  append- 
ed to  the  signatures.  In  the  early  practice  of 
the  common  law  in  Ehigland  there  was  a  gen- 
eral custom  In  vogue  for  individuals  signing 
written  documents  to  add  to  their  signatures 
some  title  or  abbreviation  which  indicated 
their  social  or  political  standing;  but  no 
such  custom  appears  to  have  ever  prevailed 
in  this  country. 

[2, 3]  If  it  be  said  that  our  interpretation 
of  the  note  In  issue  is  not  warranted  from  a 
fair  construction  of  the  context  then  th<> 
question  arises:  Does  it  on  its  fiice,  fairly 
show  ambiguity  or  uncertainty  of  intention, 
on  the  part  of  the  signers,  or  does  It  not, 
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and.  If  It  doea,  Is  evidence  admissible  to 
show  the  real  intent  of  the  parties  at  the 
time  it  was  executed?  We  find  the  author- 
ities in  conflict  on  this  point  also.  The  gen- 
eral trend  of  authority,  Including  Colorado, 
supports  the  affirmative.  Rhone  v.  Powell, 
20  Colo.  41.  36  Pac.  899;  Lewis  v.  Mutual 
Life  In&  Co.,  8  Colo.  App.  368,  46  Pac.  621. 
In  the  case  at  bar  plaintiff  admits  in  the 
complaint,  and  its  witness  Lawrence  testifies, 
that  the  Akron  Company  was  one  of  the 
makers  of  the  note.  The  proof  shows  that 
after  the  note  was  executed  and  delivered 
the  Akron  Company  was  adjudicated  a  bank- 
mpt,  and  plain  titT  presented  the  note  to  the 
referee  in  bankruptcy  as  a  claim  against  that 
company.  Plaintiff's  conceded  agent,  J;  L. 
Cain,  who  was  expressly  Instructed  to  col- 
lect the  indebtedness,  testified  in  his  depos- 
ition that  he  was  instructed  to  collect  the 
money  due,  If  possible,  or,  failing  in  this,  to 
secures  personal  note  from  Shook  and  Black, 
or,  if  unsuccesful  in  this,  to  obtain  the  com- 
pany's note  for  the  claim,  and  that  in  pur^ 
suance  of  such  instructions,  liaving  failed 
to  get  the  money,  he  solicited  a  note  from 
Shook  and  Black  personally,  but  both  flatly 
refused  to  execute  it,  offering,  however,  to 
execute  the  company's  note  for  the  indebted- 
ness, whereupon  he  accepted  their  offer  and 
obtained  the  note  in  issue,  with  the  under- 
standing that  It  was  executed  by  them  solely 
as  a  company  note,  and  not  in  any  way  as  a 
personal  note  on  their  part  This  testimony 
is  corroborated  in  every  particular  by  the 
testimony  of  both  defendants.  The  only  evi- 
dence tending  U)  disprove  such  testimony 
was  the  testimony  of  an  attorney  for  plain- 
tiff, who  testified  that  Cain  made  a  statement 
to  liim  on  the  street  to  the  effect  that  at  the 
time  he  (Cain)  obtained  the  note  from  Shook 
and  Black  nothing  was  said  by  them  or  him 
about  their  not  being  personally  liable  on  the 
note.  The  court  found  on  this  Issue  in  favor 
of  defendants,  which  is  binding  upon  us. 

[4]  There  Is  another  feature  of  the  case 
which  It  might  be  well  to  mention,  and  that  Is 
the  corporate  seal  of  the  Akron  company  was 
impressed  on  the  note.  There  is  a  line  of 
authorities  holding  that  a  corporate  seal  on 
a  note  similar  in  form  and  language  to  the 
one  before  us  is  a  strong  circumstance  tend- 
ing to  show  that  the  note  is  that  of  the  corpo- 
ration only,  and  not  of  the  Individuals  whose 
signatures  are  followed  by  their  official  titles. 
In  Guthrie  v.  Imbrle,  12  Or.  182,  6  Pac.  664, 
63  Am.  Rep.  331,  the  court  had  under  consid- 
eration a  note  reading  as  follows: 

"For  value  received,  we  promise  to  pay  to  Da- 
vid Guthrie,  or  order,  ninety  days  after  date, 
five  hundred  dollars  in  U.  S.  gold  coin,  without 
interest  James  Imbrie,  Prest 

"J.  J.  Imbrie,  Sec.  G.  M.  Co." 

The  note  bore  the  impression  of  seal  read- 
ing "Granger  Market  Co.,  Portland,  Oregon, 
November  4,  1874."  The  court  held  the  note 
to  be  that  of  the  company  only,  and. not  the 
individual  note  of  the  slguera.    To  the  game 


effect:  Means  et  al.  t.  Swormstedt,  32  Ind. 
87,  2  Am.  Rep.  830;  Scanlan  v.  Keith,  102 
111.  6.S4,  40  Am.  Rep.  624 ;  Mnsser  v.  Johnson. 
42  Ma  74,  97  Am.  Dec.  316i.  This  last  case 
is  referred  to  in  Thompson  on  Corporations, 
vol.  4,  I  5144.  The  following  cases  involve  the 
interpretation  of  notes  similar  in  form  and 
phraseology  to  those  considered  in  the  Missou- 
ri, Indiana,  and  Illinois  cases  dted,  except 
that  the  corporate  seal  was  absent: 

In  Llebsdier  v.  Kraus,  74  Wis.  387,  43  N. 
W.  166.  6  I*  R.  A.  406,  17  Am.  St  Rep.  171, 
the  court  construed  a  note  Identical  ia  form 
and  Import  with  the  one  In  issue.  It  read  as 
follows: 
$637.40.  Milwaukee,  January  Ist,  1887. 

"Ninety  days  after  date  we  promise  to  pay  to 
Leo  Leibscher,  or  order,  the  sum  of  six  hundred 
and  thirty-seren  dollars  and  forty  cents,  value 
received. 

"San  Pedro  Mining  ft  Milling  Company. 
"F.  Kraus,  President" 

The  court  held  the  note  to  be  that  of  the 
corporation  alone.  The  action  was  against 
both  the  company  and  Kraus.  'Hie  latter 
pleaded  a  like  defense  to  that  pleaded  by  de- 
fendants in  the  Instant  case.  See,  also,  7 
Cyc.  653  et  seq.,  and  Latham,  Adm'r,  t. 
Houston  Floor  Mills  et  al,  68  Tex.  127,  8 
S.  W.  46Z 

In  Scanlan  ▼.  Keith,  supra,  it  was  held.  In 
considering  a  note  quite  similar  to  the  one 
before  us,  that  the  corporatl<m  alone  was 
bound,  the  court  saying  in  part: 

"MoBt  generally  there  is  that  on  the  face  of 
the  instrument  itself,  and  especially  where  the 
execution  ia  witne.ssed  by  the  seal  of  the  cor- 
poration attached  thereto,  that  Indicates  unmis- 
takably it  is  the  obligation  of  the  corporation. 
It  is  seldom  any  one  takes  such  paper  under 
the  belief  it  is  the  obligation  of  the  officers  exe- 
cuting it  on  behalf  of  the  corporation.  But 
parol  testimony  Is  admissible  to  establish  the 
facts,  collateral  though  they  may  sometimes  be, 
that  will  make  it  appear  past  all  doubt  whose 
obligation  it  is.  *  *  *  It  is  inconceivable  a 
person  familiar  with  the  business  transacted  by 
a  corporation,  taking  a  note  executed  by  its 
officers  under  its  corporate  seal,  should  believe 
he  was  obtaining  the  individual  note  of  the 
officers  whose  names  are  attached  to  it  It 
needs  no  extrinsic  evidence  to  show  such  a 
note  is  the  obligation  of  the  corporation.  Such 
is  the  common  understanding  from  what  ap- 
pears on  the  face  of  the  instrument  itself.  A 
most  unreasonable  conclusion  it  would  be  to 
hold  that  a  secretary  of  a  corporation  who  at- 
tests such  an  Instrument  by  his  signature  and 
the  corporiite  seal  thereby  becomes  a  joint 
maker.       That     is     precisely     the     case     here. 

*  *  *  The  same  reasoning  applies  with  equal 
force  to  defendant,  who  made  the  note  as  presi- 
dent of  the  corporation,  in  connection  with  the 
secretary,    using    the   seal-  of   the  corporation. 

•  •  •  Dealing  with  the  corporation,  and 
taking  a  note  made  by  its  officers,  with  its  cor- 
porate seal  attached,  it  is  most  improbable 
plaintiff  supposed  he  was  obtaining  the  individ- 
ual note  of  the  officers.  •  •  •  It  is  still 
more  unusual  that  persons  making  an  individual 
note  or  other  obligation  would  cause  it  to  be 
attested  by  the  seal  of  the  corporation  with 
which  they  are  connected." 

Also  in  point:  Mlllerv.  Roach,  150  Mass. 
140^  22  N.  H.  634,  6  L.  R.  A.  71;  Falk  t. 
Moebs,  127  U.  S.  597,  8  Sup.  (3t  1319,  32  U 
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Ed.  266;  Draper  r.  Massachusetts  Steam 
Heating  Ca,  6  Allen .  (Mass.)  338;  Lacy  t. 
Dubuque  Lumber  Co.,  43  Iowa,  510;  Cook  on 
Corporations  (5th  Ed.)  toI.  2,  |  724. 

[{,  6]  Plaintiff  also  contends  that  Shook,  as 
president,  had  no  authority  to  bind  the  Akron 
Company  by  giving  the  note;  therefore  both 
be  and  Black  were  personally  liable  for  its 
payment,  under  a  rule  of  law,  as  claimed, 
that,  where  individuals  attempt  to  consum- 
mate a  contract  on  behalf  of  their  principal, 
and  fall  in  that  regard,  they  become  person- 
ally liable  upon  the  contract.  If  such  be  the 
law,  plaintiff  is  not  In  any  positton,  under  the 
record  showing  here,  to  invoke  the  rule.  Aft- 
er admitting  in  its  pleading  that  the  instru- 
ment was  the  corporate  note  of  the  Akron 
Company,  and  after  submitting  It  to  the 
bankruptcy  court  as  a  lawful  claim  against 
that  company,  and  after  adducing  sworn  tes- 
timony in  Its  own  behalf  to  prove  that  fact, 
plaintiff  should  not  be  heard  now  to  say  that 
the  instrument  is  not,  and  never  was,  the 
note  of  the  Akron  -Company.  Plaintiff  may 
say,  however,  that  at  the  trial  it  moved  the 
court  for  permission  to  amend  its  replication 
by  withdrawing  therefrom  its  allegation  that 
the  note  was  that  of  the  company,  and  sub- 
stituting therefor  a  denial  of  that  fact  on 
Information  and  belief,  which  motion  was  de- 
nied by  the  court  With  such  a  state  of  facts 
before  the  trial  court,  we  see  nothing  that 
suggests  error  in  its  denial  of  the  motion, 
and  are  unable  to  perceive  wherein  It  abused 
Its  discretion  in  so  ruling. 

We  discover  no  error  in  the  record. 

The  Judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


tt69  Cal.  io») 

Bx  parte  GAMBETTA.    (Cr.  1902.) 
(Supreme  Court  of  California.     Jan.  4,  1015.) 

Babtabds  (S  16*)  —  Neglect  to  Support  — 

Statutes. 

Pen.  Code,  §  270,  making  punishable  a  par- 
ent who  fails  to  furnish  necessaries  for  his  child, 
did  not,  as  originally  adopted,  apply  to  the  fa- 
ther of  illegitimate  children,  and  was  not  made 
applicable  to  him  by  Civ.  Code,  (  106a,  requir- 
ing the  father  of  an  illegitimate  child  to  «up- 
I>ort  it,  and  authorizing  a  civil  suit  by  the  child 
or  its  mother  or  guardian  to  enforce  the  obli- 
gation. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  H  21-23;  Dec.  Dig.  {  16.»] 

In  Bank.  Application  by  one  Gambetta 
for  a  writ  of  habeas  corpus.  Petitioner  dis- 
charged from  custody. 

J.  A.  Gendotti  and  C.  J.  Houston,  both  of 
San  Francisco,  for  petitioner.  Oeo.  L.  Bell, 
of  San  Francisco,  for  respondent 

THE  CHIEF  JUSTICE.  The  conrt  Is 
unanimously  of  the  opinion  that  sec^on  270 
of  the  Penal  Oode,  as  originally  adopted,  has 
no  application  to  the  father  of  Illegitimate 
children,  and  that  section  196a  of  the  Civil 


Code,  relied  on,  does  not  change  the  applica- 
tion of  that  section  in  any  way.  The  prison" 
er  will  be  discharged  from  custody. 

^''^""^  (16g  Cal.  768) 

In  re  BAKER'S  ESTATE.    (L.  A.  3798.) 
(Supreme  Court  of  California.    Dec  12,  1914.) 

Wills  (J  766*)  —  Lbqaciss  —  "Adbmptiok"  — 

Statutes. 

Where  testatrix,  by  will  executed  July, 
1912,  nve  to  two  nieces  of  her  deceased  hus- 
band $500  each,  and  in  July,  1911,  sent  to  them 
a  certificate  of  deposit  for  $400,  renewable  each 
six  months  with  interest  the  principal  of  which 
they  were  not  to  use,  stating  that  though  she 
had  mentioned  them  In  her  will,  it  was  done 
that  they  might  be  sure  of  a  little  of  their 
uncle's  money,  and  subsequently  wrote  them 
that  she  was  thinking  of  letting  them  have  a 
$600  certificate  upon  the  same  agreement  which 
would  make  the  $1,000  she  intended  to  be  theirs 
after  her  death,  which  certificate  was  also  is- 
sued and  paid  to  them,  the  letters  and  the  gifts 
of  the  certificates  were  an  "ademption"  of  the 
legacies  contained  in  her  will,  within  Civ.  Code, 
i  1351,  providing  that  advancements  or  gifts 
are  not  to  be  taken  as  ademptions  of  general 
legacies,  unless  sncb  intention  is  expressed  by 
the  testator  in  writing. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  1081-1085 ;    Dec.  Dig.  f  766.« 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ademption.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  (^unty ;  Lewis  B.  Works, 
Judge. 

Marian  Baker  Sutton  and  another,  legatees 
under  the  last  wlU  of  Mary  M.  Baker,  de- 
ceased, appeal  from  a  decree  of  final  dis- 
tribution.   AfBrmed. 

Gumey  E.  NewUn  and  Roy  V.  Reppjr,  both 
of  Los  Angeles,  for  appellanta.  E..B.  Leigh- 
ton,  of  Los  Angeles,  for  respondent 

ANOEIXOTTI,  J.  XUs  is  an  appeal  by 
Marian  Baker  Sutton  and  Belle  A.  Baker, 
legatees  under  the  last  will  of  deceased,  from 
the  decree  of  final  distribution  in  the  matter 
of  her  estate,  the  court  below  having  refus- 
ed to  award  them  therein  any  portion  of  the 
estate  of  deceased.  The  ground  of  the 
court's  action  was  that  certain  transactions 
had  by  deceased  with  said  legatees  operated 
as  ademptions  of  their  legacies. 

By  her  will  executed  July  24,  1902,  deceas- 
ed gave  to  each  of  said  appellants,  who  were 
nieces  of  her  deceased  husband,  $500.  The 
will  also  provided  for  several  other  small 
legacies.  Appellants  resided  In  Boulder, 
Colo.  In  February,  1911,  the  First  National 
Bank  of  Palo  Alto  issued  a  certificate  of 
deposit  payable  to  the  order  of  deceased  for 
$408,  with  interest  from  February  8,  1911,  at 
the  rate  of  4  per  cent  per  annum  if  left 
for  six  months — ^no  interest  after  maturity. 
On  February  17,  1911,  deceased  wrote  to  Mr. 
M.  A.  Bncban,  president  of  said  bank,  as 
follows: 

"Those  nieces  In  Boulder  have  been  ill  and 
are  all   alone  and  nothing  but  their  earnings 
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to  go  for  their  support  ao  I  must  try  to  help 
them  if  possible." 

On  July  8,  1011,  deceased  wrote  a  letter 
to  appellants  In  which  she  said: 

"I  have  been  thinking  all  the  morning  abont 
you  two  dear  eirla  and  how  hard  you  both  have 
to  struggle  along  if  your  expenses  are  any- 
where as  expensive  as  ours  are  and  you  have 
to  work  so  hard.  Well  I  wish  I  dare  do  for  you 
as  I  have  been  thinking  I  would.  I  have  a 
?400  certificate  on  the  BMrst  National  Bank  of 
Palo  Alto  which  I  would  sign  over  to  you  both 
to  put  in  your  bank  as  your  own  to  draw  in- 
terest  my  lifetime  or  while  I  live,  unless  I  go 
broke  and  have  to  have  it  back,  and  you  never 
need  tell  any  one  about  it  or  break  it  until  aft- 
er I  pass  away,  then  you  would  be  sure  of  a 
little  of  your  uncle's  money.  I  would  give  you 
full  instructions  how  you  would  do  with  the 
bnnk  and  tell  Mr.  Buchan,  the  president  of  the 
First  National  Bank,  about  It.  Of  course,  I 
have  mentioned  you  in  my  will.  My  money  goes 
out  so  fast  I  often  feel  I  may  outlive  it  and  if 
I  do  have  to  go  to  you  and  if  it  was  not  for 
Sister  Adelia,  I  would  any  way  and  we  would 
use  what  I  have  together."  • 

On  July  22,  1811,  she  wrote  another  letter 
to  appellants,  in  which  she  made  the  follow- 
ing statement: 

"So  in  view  of  what  may  happen  I  am  go- 
ing to  send  you  a  piece  of  pink  paper  by  name 
a  certificate  of  the  First  National  Bank  of  Palo 
Alto,  Mr.  M.  A.  Buchan,  president  and  first 
cashier.  It  is  at  four  per  cent  interest  and  has 
to  be  sent  to  the  bank  to  be  renewed  every 
six  months  from  the  time  of  date.  I  will  send 
it  over  to  you  •  •  •  and  rather  than  have 
you  break  or  use  any  of  it  only  the  interest  I 
would  rather  you  would  ask  me  for  help  some 
other  way." 

On  July  24, 1911,  deceased  Indorsed  on  the 
back  of  the  certificate  the  following:  "Mary 
M.  Baker  sign  this  certificate  to  Miss  Belle 
Baker  and  Mrs.  Marian  Baker  Sutton  of 
Boulder,  Colorado" — and  on  the  said  date, 
or  within  a  few  days  thereafter  delivered  the 
certificate  thus  indorsed  to   the  appellants. 

Mr.  Buchan  testified  that  he  received  from 
deceased  a  letter  dated  July  28,  1911,  writ- 
ten by  her,  which  informed  him  of  the  as- 
signment of  the  $408  certificate,  and  In  her 
letter  she  made  the  following  condition: 

"That  she  was  placing  the  certificate  with  her 
late  husband's  nieces,  Marian  Baker  Sutton  and 
Belle  A.  Baker,  during  her  lifetime,  to  be  re- 
newed every  six  months  as  long  as  she  should 
live  unless  she  should  get  broke  and  need  it, 
and  they  must  not  break  the  principal.  That 
she  wished  to  make  sure  of  the  small  amount 
to  be  given  Belle  A.  Baker  and  Marian  Baker 
Sutton,  her  Boulder  nieces,  in  case  they  should 
ever  need  It,  and  that  she  had  'sent  it  to  them, 
together  with  directions  how  to  proceed,  and 
that  they  should  send  it  to  M.  A.  Buchan  for  re- 
newal." 

At  the  expiration  of  the  six  months  for 
which  the  $408  certificate  was  made  the  same 
was  sent  to  the  bank  by  appellants  for  re- 
newal, and  a  new  certificate  was  issued  by 
the  bank  In  the  place  thereof  for  $408,  dated 
August  8,  1911,  which  certificate  recited  that 
Marian  Baker  had  deposited  in  the  bank  $408 
payable  to  the  order  of  Belle  A.  Baker  and 
Marian  B.  Sutton  at  the  death  of  Mrs.  Mar}' 
M.  Baker  and  to  be  renewed  every  six 
months  after  date  and  to  bear  Interest  at 


the  rate  of  four  per  cent  per  annum.  After 
the  expiration  of  six.  months  from  Aug^ust 
8,  1911,  a  new  certificate  was  Issued  In  re- 
newal, which  last-named  certificate  was  paid 
to  appellant  some  four  months  after  the 
death  of  deceased.  Subsequently,  the  date 
not  appearing,  deceased  wrote  to  Maiten  B. 
Sutton  as  follows: 

"I  am  thinking  I  will  let  you  have  a  $600  cer- 
tificate on  the  same  agreement  of  the  $400,  not 
to  use  any  of  it  which  will  make  the  $1000  I 
intend  will  b^  yours  and  Belle's  after  I  am  gone. 
No  one  will  ever  know  anything  about  it  only 
M.  A.  Buchan." 

On  April  11,  1912,  deceased  wrote  to  Bu- 
chan the  following: 

"I  remember  I  had  thought  of  sending  this 
$600.00  to  my  Boulder  nieces  the  same  as  I 
did  the  $400.00  and  let  them  keep  it  my  lifetime 
and  draw  the  interest  unless  I  live  long  enough 
to  need  it.  They  must  not  draw  the  principal 
while  I  live,  making  them  sure  of  the  $1000.00  I 
intend  they  would  have  if  they  outlive  me." 

On  June  11,  1912,  deceased  again  wrote  to 
M.  A.  Buchan,  saying: 

"I  am  writing  to  ask  a  favor  in  regard  to 
sending  another  certificate  to  my  Boulder 
nieces.  •  *  •  I  want  to  make  them  even 
$1000  on  the  same  terms  as  the  $400  certificates 
they  already  have  as  that  amount  is  what  I  am 
intending  they  shall  have  if  they  outlive  me, 
and  if  what  I  have  of  my  own  does  not  last 
me  I  am  to  have  it  back  with  the  proviso :  that 
if  I  do  have  that  when  I  draw  it  they  may  draw 
an  equal  amount  to  use  as  they  are  a  mind  to." 

In  response  to  the  requests  In  these  letters, 
Buchan  on  June  14,  1912,  issued  a  certificate 
of  deposit  of  said  bank  for  $600,  the  certifi- 
cate reciting  that  Mrs.  Baker  has  deposited 
in  this  bank  $600,  payable  to  the  order  of 
Belle  A.  Baker  and  Mrs.  Marian  B.  Sutton 
at  the  death  of  Mrs.  Baker,  with  interest 
from  May  29, 1912,  at  the  rate  of  4  per  cent 
per  annum.  On  July  27, ,  1911,  deceased  ex- 
ecuted a  codicil  to  her  will,  appointing  her 
nepjiew,  Robert  B.  Emery,  executor  thereof, 
and  revoking  the  appointment  of  P.  H.  Atkin- 
son as  executor  made  by  the  original  will. 
Deceased  died  July  11,  1912,  being  at  t^at 
time  of  about  the  age  of  85  years.  The  bank 
paid  the  amount  of  the  $600  certificate  to 
the  appellants  in  December,  1912. 

The  lower  court  found  that  by  the  letters 
of  the  testatrix  she  expressed  her  Intention 
that  the  certificates  of  deposit  should  be  In 
ademption  and  satisfaction  of  the  legacies  to 
appellants,  and  that  appellants  are  not  en- 
titled to  any  further  moneys  or  propertl^  of 
the  estate. 

Section  1351  of  the  Civil  Code  provides: 

"Advancements  or  gifts  are  not  to  be  taken  as 
ademptions  of  general  legacies,  unless  such  in- 
tention is  expressed  by  the  testator  in  writing." 

The  question  In  this  case  Is  whether  such 
an  intention  is  sufficiently  expressed  by  the 
deceased  In  the  writings  to  which  we  have 
referred.  We  are  of  the  opinion  that  this 
question  most  be  answered  In  the  afilrmatlve. 
Of  course,  the  requirements  of  section  1351, 
Civil  Code,  are  satisfied  If  the  Intention  there 
referred  to  is  fairly  shown  by  the  writings 
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Of  the  deceased,  taken  In  connection  with  the 
clrcnmstances  under  which  such  writings 
were  made.  We  have  here  a  will  by  which 
appellants  were  given  $500  each,  or  $1,000 
In  all,  and  various  other  small  legacies  were 
provided  for.  It  Is  quite  apparent  from  her 
letters  that  deceased  was  continually  in  fear 
that  she  might  exhaust  the  greater  part  of 
her  property,  If  not  all  of  It,  before  she 
died,  and  that  she  was  very  desirous  that 
appellants  should  be  preferred  to  all  the  oth- 
er legatees  in  the  event  that  the  estate  left 
by  her  was  not  sufficient  In  amount  to  pay 
all.  She  desired  them  to  have  as  mudi  as 
possible  of  the  amount  bequeathed,  from  the 
property  left  her  by  their  uncle.  If  she  did 
not  require  it  for  her  own  use  during  her 
own  life.  So  she  put  the  certificate  of  de- 
posit for  $408  In  appellants'  possession.  In- 
dorsed to  them,  with  the  condition  expressed 
and  understood  by  all  parties,  including  the 
bank,  that  the  principal  of  the  same  should 
not  be  paid  to  them  during  her  lifetime,  but 
only  the  interest  thereon,  and  that  she  was 
to  have  the  certificate  back  if  she  needed  It 
for  her  own  expenses  of  living.  The  condi- 
tion as  to  the  payment  of  the  principal  was 
incorporated  in  each  of  the  renewal  certifi- 
cates. Her  Idea,  as  expressed  in  her  letter 
of  July  8,  1011,  to  appellants,  was  that  they 
would  thus  be  "sure  of  a  little  of  their 
uncle's  money,  and,  as  expressed  in  her  let- 
ter of  July  28,  1911,  to  Mr.  Buchan,  that 
she  wished  "to  make  sure  of  the  small  amount 
to  be  given"  to  appellants.  Taken  alone, 
the  evidence  as  to  this  transaction  of  the 
year  1911  relative  to  the  $408  certificate  may 
not  sufficiently  show  an  intention  that  the 
amount  to  be  received  thereunder  should  be 
in  satisfaction  pro  tanto  of  the  legacies  to 
appellants  of  $500  each,  but  when  considered 
in  connection  with  the  evidence  as  to  the 
later  transaction  in  the  year  1912,  the  inten- 
tion as  to  both  transactions  is  beyond  seri- 
ous question  sufficiently  shown.     We  think 


that  under  the  circumstances  It  may  prop- 
erly be  so  considered.  She  wrote  appellant 
Marian  B.  Sutton,  "I  am  thinking  I  will  let 
you  have  a  $600  certificate  on  the  same  agree- 
ment of  the  $400,  not  to  use  any  of  It  which 
will  make  the  $1000  I  intend  vHU  be  your» 
and  BeU^i  after  I  am  gone,"  and  she  wrote 
Mr.  Buchan: 

"I  remember  I  had  thon^ht  of  gendin?  this 
$600.00  to  my  Bouldor  nieces  the  same  as  T  did 
the  $400.  *  •  •  They  must  not  .draw  the 
prinripal  while  T  live,  makinir  them  sure  of  the 
$1000.00  I  intend  thev  wovld  have  if  they  out- 
live me." 

And  again  to  Mr.  Buchan: 

"I  want  to  make  them  even  $1000  on  the  same 
terms  as  the  $400  certificates  tbe^  already  have 
as  that  amount  is  what  I  am  intending  they 
shall  have  if  they  outlive  me." 

The  intention  was  manifest  that  appel- 
lants should  have  the  amount  that  she  in- 
tended to  give  them  by  her  will  so  placed 
that  they  would  get  It  at  her  death,  what- 
ever the  condition  of  her  estate  might  be, 
and  appellants  received  the  $600  certificate 
with  that  intention  as  to  both  certificates 
clearly  expressed  to  them.  There  is  nothing 
in  any  of  the  writings  of  deceased  or  in  the 
evidence  that  is  necessarily  inconsistent  with 
our  conclusion. 

We  do  not  consider  It  necessary  to  discuss 
here  any  other  suggestion  or  claim  made  in 
the  briefs.  Whether  or  not  the  money  evi- 
denced by  the  certificates  belonged  at  the 
death  of  deceased  to  the  estate  rather  than 
to  appellants  appears  to  be  immaterial  here. 
The  bank  has  in  fact  paid  the  money  to  ap- 
pellants, and  the  executor  has  acquiesced 
in  such  payment  as  one  in  effect  made  from 
the  estate;  the  ground  of  his  opposition  to 
any  distribution  of  further  money  to  appel- 
lants being  that  they  have  thus  received  the 
$1,000  to  which  they  were  entitled  under  the 
will. 

The  decree  appealed  from  is  affirmed. 

We  concur:    SHAW,  J.;   SLOS8,  J. 
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In  re  HEIX/IBB'S  ESTATB. 
In  n  BOOKER  et  aL    (B.  V.  6342.) 

(Supreme  Court  of  California.    Dec.  29,  1914. 

Rehearing  Denied  Jan.  28,  191S.) 
1.  Judgment  (§  688*)— Conclu9Ivbnb8B— Ex- 

■COTOBS  AND  ADMINISTBATOBS. 

tJnder  Code  Civ.  Proc.  |  1604,  providing 
that  a  judgment  against  au  executor  on  a  claim 
•hall  only  establish  the  claim  as  if  allowed  by 
the  executor,  and  section  1636,  providing  that 
the  allowance  of  a  claim  may  be  contested,  a 
judgment  against  an  executor  on  a  claim,  did 
not  estop, the  residuary  legatee  from  contesting 
the  claim  on  settlement  of  the  executor's  ac- 


count ;   a  judgment  on  a  claim  against  an  estate 

y  being 
der  section  1582,   that  a 'judgment  against  an 


for  money 


an  exception  to  the  rule,  un- 


ezecutor  in  enumerated  actions,  including  ac- 
tions founded  on  contract,  concludes  legatees. 
[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent.  Dig.  S  1211;   Dec  Dig.  {  688.*] 

2.  Stattjteb  (I  22B%*)— OoNBTEDcrnoif— Gbw- 
EBAL  AND  Special  Fbovibiokb. 

In  construing  a  statute,  a  general  provision 
will  be  controlled  by  one  which  is  speciaL 

[Ed.  Note.— For  other  cases,  see  Statuteo, 
Cent.  Dig.  f  806:   Dec.  Dig.  J^V^.*] 

3.  Tbial  (§  330*)— General  Vebdiot— Incok- 
8ISTENT  Issues. 

A  judgment  on  a  general  verdict  within 
Code  Cir.  Proc.  {  624,  authorizing  such  verdicts, 
will  not  be  reversed  on  the  ground  that  the  ver- 
dict is  uncertain  and  inconsistent,  though  the 
prevailing  party  has  presented  inconsistent  is- 
sues, where  such  verdict  necessarily  decides  at 
least  one  of  such  issues  for  such  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  777-781% ;    Dec.  Dig.  |  330.*] 

4.  Tbial  (i  330*)— Genxbal  Vebdict— Evi- 
dence. 

Where  several  issues  are  tried  and  submit- 
ted to  the  jury,  a  general  verdict  must  stand  if 
the  evidence  on  one  issue  alone  is  sufficient  to 
sustain  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  777-781% ;  Dec.  Dig.  |  330.*] 

6.  Pleading  (J  93*)— Inconsistent  DErENSES 
—Right  to  Pbesent— Claim  against  Es- 
tate. 

A  legatee,  contesting  a  claim  based  on  a  note 

signed    by    testator,    may    present    inconsistent 

defenses  and  offer  evidence  in  support  thereof. 
[Ed.   Note. — For    other    cases,    see    Pleading, 

Cent  Dig.  »  189,  100 ;    Dec.  Dig.  f  93.*] 

6.  Tbial  (}  346*) — Genebal  Yebdicp— Objec- 
tion—Waiveb. 

Where,  on  the  trial  of  a  claim  against  an 
estate,  evidence  in  support  of  inconsistent  de- 
fenses is  introduced,  and  claimant  fails  to  de- 
mand that  special  issues  lie  submitted  to  the 
jury,  he  waives  his  right  to  object  to  the  rendi- 
tion of  a  general  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  816-820;   Dec.  Dig.  f  345.*] 

In  Bank.  Appeal  from  Superior  Court, 
■City  and  County  of  San  Francisco;  J.  Y.  Cof- 
fey, Judge. 

A  claim  presented  by  A.  F.  Rooker  against 
tile  estate  of  WUllam  Helller,  deceased,  was 
contested  by  Catherine  Helller,  and  from  a 
judgment  declaring  the  claim  Invalid  and  de- 
nial of  a  new  trial,  claimant  appeals.  Af- 
firmed. 


Roger  Jobnaon  and  B.  P.  Henaball,  tiotb  oC 
San  Francisco,  for  .appellant  Lewis  F.  By- 
Ington,  of  San  Fraqcisco,  for  respondent 

SniiUVAN,  a  J.  Appeal  from  Judg- 
ment of  the  BUi)erlor  conrt  of  the  city  and 
county  of  San  Francisco  declaring  Invalid  the 
claim  of  A.  F.  Rooker  against  the  estate  of 
William  Helller,  deceased. 

William  Helller  died  testate.  His  daugh- 
ter, Catherine  Helller,  was  named  in  his  will 
as  residuary  legatee.  A.  F.  Rooker  In  due 
time  presented  to  the  executor  of  the  will  of 
deceased  a  claim  against  his  estate  for  the 
sum  of  16,000,  with  interest  The  claim  was 
based  on  a  promissory  note  for  that  amount 
payable  to  Booker  and  purporting  to  bear 
the  signatures  of  G.  S.  Swltzer  and  William 
Helller.  The  executor  rejected  the  claim. 
Thereafter  Rooker  commenced  an  action  in 
the  superior  court  against  the  executor  to 
establish  the  claim.  Upon  trial  before  a  Jury 
in  that  action  Rooker  was  awarded  a  verdict 
for  the  full  amount  of  the  note,  with  inter- 
est Judgment  upon  the  verdict  was  accord- 
ingly entered.  On  appeal  by  the  executor  the 
Judgment  was  affirmed.  After  Issuance  of 
the  remittitur  Rooker  applied  to  the  lower 
court  for  an  order  requiring  the  executor  to 
pay  the  Judgment  His  application  was  con- 
tested by  the  residuary  legatee,  Catherine 
Helller,  who  filed  written  objections  to  the 
claim.  Her  contest  raised  substantially  the 
same  Issues  as  were  raised  and  determined 
in  the  action  brought  by  Rooker  against  the 
executor  to  establish  his  dalrn.  These  issues 
were  as  follows:  (1)  That  the  note  In  Ques- 
tion was  not  signed  by  the  testator  or  by  any 
one  with  his  authority;  (2)  that  tbe  note 
was  a  forgery;  (3)  that  no  ccmsideratlon 
was  rec^ved  tor  the  note;  {4}  that  If  the 
note  had  been  executed  the  testator  paid  tbe 
same  before  his  death.  On  the  trial  before 
a  Jury  Rooker  introduced  in  evidence  the 
judgment  roll  in  the  case  brought  liy  him 
against  the  executor,  the  Judgment  rendered 
by  the  appellate  court  In  his  favor,  the  re- 
mittitur from  that  court,  and  an  account  of 
the  executor  approved  and  settled  after  tbe 
appellate  conrt  had  affirmed  the  Judgment 
Accompanying  the  account  introduced  in  evi- 
dence was  a  statement  of  the  claims  against 
the  estate,  In  which  the  executor  declared 
that  he  "rejected  this  claim  [referring  to  the 
Rooker  claim]  and  has  contested  the  same 
and  will  contest  the  same  until  the  final  de- 
termination thereof,  upon  the  ground  that 
he  does  not  believe  it  to  be  a  charge  against 
tbe  estate."  On  behalf  of  the  contestant 
evidence  was  presented  to  the  Jury  tending 
to  prove  that  the  note  was  never  executed 
by  the  testator  or  by  bis  authority.  The 
claimant  introduced  evidence  in  rebuttal. 
The  Jury  returned  a  general  verdict  in  favor 
of  tbe  contestant  Following  the  verdict 
Judgment  was  entered  in  ber  favor  adjudg- 
ing the  claim  invalid,  and  that  tbe  claimant 
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have  and  recover  oothlhg  diereon  or  npon 
the  prior  judgment  based  on  said  claim. 
Thereafter  the  claimant  moved  for  a  new 
trial,  which  was  denied.  From  the  Judgment 
and  order  denying  the  motion  for  a  new  trial 
he  appealed. 

[1]  The  appellant  takes  the  position  that 
the  Judgment  recovered  by  him  agalnBt  the 
executor  establishing  the  validity  of  his 
claim  was  final  and  conclusive  and  bound 
all  parties  Interested  in  the  estate,  including 
the  contestant  This  position  is  untenable^ 
A  judgment  establishing  the  validity  of  a 
claim  has  no  other  or  greater  effect  than  the 
allowance  of  a  claim  by  an  executor  or  ad- 
ministrator and  Judge  of  the  superior  court 
Having  the  right  to  attack  the  validity  of 
any  claim  approved  by  an  executor  or  ad- 
ministrator and  Judge,  a  legatee  under  a  will 
of  a  testator  has  the  same  right  to  attack  a 
claim  the  validity  of  which  has  been  estab- 
lished by  final  Judgment. 

"A  judgment  rendered  a^inst  an  executor  or 
administrator,  upon  any  claim  for  money  against 
the  estate  of  bis  testator  or  intestate,  only  m- 
tablishet  the  daim  in  the  tame  manner  at  if  it 
had  been  allowed  by  the  executor  or  administra- 
tor and  the  judge,''  etc.  Section  1504,  Code  Civ. 
Proc. 

Until  a  claim  has  been  passed  npon  on  set- 
tlement of  an  account  or  rendition  of  an  ex- 
hibit, or  in  making  a  decree  of  sale,  whether 
the  claim  be  one  approved  by  the  executor  or 
administrator  and  the  Judge,  or  one  estab- 
lished after  rejection  by  a  final  judgment,  it 
may  be  contested  by  the  heirs  or  legatees. 

"All  matters,  including  allowed  claims  not 
passed  upon  on  the  settlement  of  any  former  ac- 
count, or  on  rendering  an  exhibit,  or  on  making 
a  decree  of  sale,  may  be  contested  by  the  beirs, 
for  cause  shown.  •  •  •  Whenever  an  allow- 
ed claim  is  contested  by  any  heir,  or  other  per- 
son entitled  to  contest  it,  either  the  contestant 
or  claimant  is  entitled  to  a  trial  by  jury  of  the 
issues  of  fact  prespnted  by  the  "contest,"  etc. 
Section  1836,  Code  Civ.  Proc. 

The  claim  of  Rooker  had  not  been  passed 
npon  on  settlement  of  any  account  or  on  the 
rendition  of  any  exhibit  or  in  any  decree  of 
sale,  and  was  therefore  subject  to  attack  as 
in  the  manner  provided  In  section  1636,  Code 
of  Civil  Procedure.  The  plain  language  of 
these  sections,  1504  and  1636,  has  been  re- 
peatedly construed  in  accordance  with  the 
unmistakable  Intent  therein  expressed.  In 
Hall  V.  Cayot,  141  Cal.  13,  74  Pac  299,  this 
court  said: 

"The  sole  object  of  an  action  npon  a  rejected 
claim  for  money  is  to  place  it  among  the  allowed 
claims  against  the  estate.  A  judgment  rendered 
against  an  executor  or  administrator  upon  any 
claim  for  money  against  the  deceased  only  estab- 
lishes a  claim  in  the  same  manner  as  if  it  had 
been  allowed  by  the  executor  or  administrator 
and  the  judge,  •  •  •  and  such  a  judgment  is 
no  more  effectual  as  an  estoppel  than  an  allow- 
ance of  the  claim  would  be,  tor  it  can  be  con- 
tested by  the  heirs  on  settlement  of  an  account 
in  the  same  manner  as  a  claim  allowed  by  an 
executor  or  administrator  and  judge  can  be 
contested.    Code  Civ.  Proc.  i  1636." 

To  the  same  effect  see  Estate  of  More,  121 
Cal.  635,  54  Pac.  148;   Haub  v.  Leggett,  160 
145P.-64 


CaL  491,  117  Pac.  556;  Estate  of  Schroeder, 
46  CaL  S15;  Estate  of  Wiley,  138  Cal.  301- 
306,  71  Paa  441;  Estate  of  Glenn,  74  Cal. 
567,  Tl6  Pac.  396;  Shlvley  v.  Harris,  5  CaL 
App.  613,  90  Pac.  971;  Shlels  v.  Nathan,  12 
Cal.  App.  605-615,  108  Pac.  34.  We  must 
hold,  in  accordance  with  the  plain  letter  of 
the  law,  and  consistently  with  the  decisions 
in  the  cases  cited,  supra,  that  the  contestant 
respondent  herein,  was  not  bound  by  the 
judgment  recovered  by  Rooker  against  the 
executor,  and  that  she  had  the  same  right  to 
contest  his  claim  as  If  the  same  had  been  al- 
lowed by  the  executor  and  Judge  and  no 
judgment  had  been  recovered  thereon  by  the 
claimant 

[2]  Appellant  contends,  with  apparent  ear- 
nestness, that  under  section  1582,  Code  of 
Civil  Procedure,  and  decisions  of  this  court 
construing  that  section,  the  judgment  obtain- 
ed by  Rooker  against  the  executor  bound  the 
legatee.    That  section  reads  as  follows: 

"Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof, 
or  to  quiet  title  thereto,  or  to  determine  any  ad- 
verse claim  thereon,  and  all  actions  founded  up- 
on contracts,  may  be  maintained  by  and  against 
executors  and  administrators  in  all  cases  in 
which  the  same  might  have  been  maintained  by 
or  against  their  respective  testators  or  intes- 
tetes?' 

This  section  has  been  construed  by  this 
court  in  actions  to  foreclose  mortgages,  to 
quiet  title,  in  ejectment,  etc.,  and  the  deci- 
sions construing  the  section  all  hold  that  in 
the  cases  enumerated  therein  a  Judgment 
rendered  against  an  executor  or  administra- 
tor concludes  heirs,  legatees,  and  devisees. 
The  principal  case  upon  which  appellant  re- 
lies Is  McCaughey  v.  Lyall,  152  Cal.  615,  93 
Pac.  681.  In  that  case  this  court  held  that  in 
an  action  to  foreclose  a  mortgage  executed 
by  an  intestate  the  administrator  was  the 
only  necessary  party  defendant;  that  the 
judgment  against  the  administrator  conclud- 
ed the  heirs  of  the  Intestate  and  that  a  fore- 
closure sale  under  the  Judgment  divested 
them  of  their  Interest  in  his  estate.  While 
section  1582,  Code  of  Civil  Procedure,  pro- 
vides that  "all  actions  founded  upon  con- 
tracts" may  be  maintained  by  and  against 
executors  and  administrators  in  all  cases  in 
which  the  same  might  have  been  maintained 
by  or  against  their  respective  testators  or 
intestates,  sections  1504  and  1636,  Code  of 
Civil  Procedure,  qualify  the  effect  of  a  Judg- 
ment recovered  against  an  executor  or  ad- 
ministrator in  an  action  to  establish  the 
validity  of  a  claim  for  money.  The  three  sec- 
tions must  be  construed  together.  Sections 
1504  and  1636,  Code  of  Civil  Procedure,  deal 
with  one  particular  subject  only,  L  e.,  "claims 
for  money  against  an  estate."  Section  1582 
is  general  in  character  and  applies  to  a  num- 
ber of  subjects.  Including  "all  actions  found- 
ed upon  contracts."  It  Is  a  well-settled  rule 
of  statutory  construction  that  a  general  pro- 
vision of  the  law  must  be  controlled  by  one 
that  Is  speciaL    Sections  1504  and  1636,  Code 
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of  Civil  Procedure,  applicable  only  to  Judg- 
ments based  upon  claims  "for  money  against 
an  estate,"  In  so  far  as  they  quali^  the  ef- 
fect of  such  Judgments,  must  be  held  to*  con- 
trol the  provisions  of  section  1582  as  con- 
strued by  this  court  in  the  cases  cited  by  ap- 
pellants. In  other  words,  we  must  hold  that 
by  reason  of  sections  1504  and  1636  of  the 
Code  of  Civil  Procedure  a  Judgment  on  a 
claim  against  an  estate  for  money  is  an  ex- 
ception to  the  rule  resulting  from  the  provi- 
sions of  section  1582,  Code  of  Civil  Procedure, 
that  a  Judgment  against  an  executor  or  ad- 
ministrator in  the  actions  enumerated  in  that 
section,  Including  actions  "founded  upon  con- 
tract," concludes  the  legatees,,  devisees,  and 
heirs  of  testators  and  intestates. 

[3, 4]  It  is  urged  by  appellant  that  the  ver- 
dict was  uncertain  and  inconsistent,  by  rea- 
son of  the  inconsistency  of  the  issues  claim- 
ed by  him  to  have  been  submitted  to  the 
Jury,  and  for  that  reason  he  contends  that 
the  Judgment  should  be  reversed.  Undoubt- 
edly, the  issue  as  to  the  genuineness  of  the 
note  was  inconsistent  with  the  issue  that  no 
consideration  was  received  therefor  and  the 
issue  that  if  the  note  bad  been  executed  the 
testator  paid  the  same  before  his  death.  But 
the  verdict  was  general,  one  which  is  de- 
clared by  section  624,  Code  of  Civil  Proce- 
dure, to  be  pronounced  "generally  upon  all 
or  any  of  the  Issues  either  in  favor  of  the 
plaintiir  or  defendant."  The  Jury  by  its  ver- 
dict decided  upon  at  least  one  of  the  issues 
in  favor  of  the  contestant.  The  bill  of  ex- 
ceptions does  not  purport  to  contain  all  of 
the  evidence  introduced  upon  the  trial.  The 
only  evidence  in  behalf  of  contestant  that 
does  appear  in  the  record  relates  to  the  issue 
Involving  the  genuineness  of  the  note  in  ques- 
tion. Appellant  does  not  contend  that  the 
evidence  presented  to  the  Jury  was  insuffi- 
cient to  Justify  the  verdict  against  him  on 


that  issue.  On  bis  motion  for  a  new  trial  be 
did  not  rely  on  the  insufficiency  of  the  evi- 
dence. The  bill  of  exceptions  contains  no 
specifications  of  particulars  wherein  be 
claims  that  the  evidence  was  insufficient,  and 
In  bis  opening  brief  he  admits  that  "the  suf- 
ficiency of  the  evidence  is  not  before  the 
court."  We  must  therefore  conclusively  pre- 
sume that  the  evidence  was  suffident  te  Jus- 
tify the  verdict  upon  the  only  issue  lo  sup- 
port of  which  the  record  shows  the  contest- 
ant offered  proofs. 

[I,  6]  The  contestant,  defending  against  the 
note,  bad  the  right  to  set  up  inconsistent  de- 
fenses and  offer  evidence  in  support  thereof. 
Upon  demand  of  the  claimant  the  court 
might  have  submitted  special  issues  to  the 
Jury,  if  evidence  in  support  of  inconsistent 
issues  had  been  Introduced.  But  he  made 
no  such  demand.  He  was  apparently  satis- 
fled  to  take  his  chances  upon  a  general  ver- 
dict The  verdict  being  against  him,  he  can- 
not now  be  heard  to  complain.  Where  sever- 
al Issues  are  tried  and  submitted  to  the  Jury, 
the  general  verdict  must  stand,  if  the  evi- 
dence upon  on^  issue  alone  is  sufficient  to 
sustain  the  verdict.  Crosett  v.  Whelan,  44 
Cal.  200 ;  In  re  Sanderson,  74  CaL  19d.  208, 
15  Pac  753 ;  VerdelU  v.  Qray's  Harbor  Com- 
mission Co.,  115  Cal.  617,  625,  47  Pac  364. 
778. 

A  number  of  other  points  are  urged  by  ap- 
pellant in  support  of  his  appeal,  but  they  do 
not  warrant  a  reversal,  and  we  do  not  con- 
sider them  of  sufficient  importance  to  re- 
quire discussion  here. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  MELVIN,  3.;  ANGBLLOTTI, 
J.;  SLOSS.-  J.;  HENSHAW,  J.;  LOBI- 
GAN,  J. 


Digitized  by 


Google 


CaL) 


BOROES  T.  DUNHAM 


1011 


an  Cal.  83) 

BOROES  T.  DUNHAM.    <S.  F.  7182.) 
(Sapreme  Court  of  Califoraia.    Dec.  29,  1914.) 

1.  Appbal  and  Ekbob  (S  S44*)  —  Recobo  — 
Bill  of,  Rxceptions. 

An  appeal,  taken  under  the  old  method  from 
an  order  appointing  a  receiver  to  collect  the  rents 
of  the  property  in  controversy,  in  a  suit  to  set 
aside  a  deed  conveying  the  same,  is  ineffectual 
for  (jurpose  of  review,  where  the  record  contains 
no  bill  of  exceptions  showing  what  papers  were 
used  or  evidence  introduced  on  motion  for  a 
receiver. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2412-2415,  2417-2420, 
242:2-2426,  2428,  2478,  2479:  Dec  Dig.  i  644.*] 

2.  Appkal    and    Ebbob    (|    634»)— Recobd— 
Bill  of  Exci!ptiomb. 

Though,  on  appeal  from  an  order  appoint- 
ing a  receiver,  taken  under  Code  Civ.  Proc.  §S 
953a-953c,  providing  for  the  preparation  of  pa- 
pers on  appeal,  juriadiction  of  the  court  on  ap- 
peal is  acquired  by  the  filing  of  notice  of  appeal 
in  the  trial  court,  yet,  where  a  mere  inspectiun 
of  the  record  shows  that  appellant  is  not  enti- 
tled to  any  relief,  the  court,  in  response  to  the 
motion  to  dismiss,  will  affirm  the  order. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  2775,  2829;  Dec.  Dig.  { 
634.»] 

In  Bank.  Appeal  tnm  Superior  Court, 
Napa  Conoty;    Henry  C.  Oesford,  Judge. 

Action  by  Joseph  F.  Borges  against  Ida  J. 
Dunham,  sometlmeB  known  as  Ida  J.  Borg- 
ee.  From  an  order  appointing  a  receiver,  de- 
fendant appeals.    Affirmed. 

Harold  Ide  Cnizan  and  B.  L.  Webber,  both 
of  San  Francisco,  for  appellant  Clarence 
N.  Riggins,  of  Napa,  for  respondent 


SULUVAN,  a  J.  Motion  to  dismlBS  ap- 
peal from  order  appointing  receiver. 

Plaintiff  brought  an  action  In  the  superior 
oonrt  of  Napa  county  to  cancel  a  deed  which 
he  had  executed  and  delivered  to  the  defend- 
ant and  for  an  accounting  of  the  rents  and 
profits  derived  from  the  land  described  in 
the  deed.  Defendant  answere^,  denying  spe- 
dflcally  the  material  allegations  of  the  com- 
plaint, and  with  her  answer  filed  a  cross- 
complaint.  In  which  she  sued  to  quiet  her 
title  to  the  land  in  controversy.  After  issue 
Joined,  plaintiff,  pursuant  ta  notice  given  to 
the  defendant,  moved  the  trial  court  for  an 
order  appointing  a  receiver  to  receive  the 
rents,  issues,  and  profits  of  the  real  prop- 
erty Involved  in  the  action.  The  motion  was 
noticed  for  the  day  set  for  the  trial,  and,  as 
stated  in  the  notice  of  motion,  was  based 
"npon  all  the  papers,  files,  records,  and  pro- 
ceedings In  said  action,  and  upon  all  the  ev- 
idence that  may  be  received  at  said  trial, 
and  npon  further  evidence  to  be  introduced 
in  support  of  the  motion."  At  the  trial,  and 
after  some  testimony  had  been  taken,  the 
court  granted  plaintiff's  motion  and  appoint- 
ed a  receiver.  From  the  order  appointing 
the  receiver,  defendant  appealed.     Plaintiff 


now  moves  to  dismiss  the  appeal  npon  the 
ground  that  the  appellant  has  failed  to  pre- 
sent a  record  upon  which  the  order  appealed 
from  can  be  reviewed. 

The  transcript  on  appeal  contains  no  bill 
of  exceptions.  It  contains  a  copy  of  the  fol- 
lowing papers  and  records:  The  pleadings; 
notice  of  motion  for  appointment  of  receiver ; 
minutes  reciting  that  the  trial  of  the  action 
was  commenced,  that  a  witness  was  sworn 
and  testified,  and  that  plaintiff's  motion  for 
the  appointment  of  a  receiver  was  granted; 
the  order  appointing  the  receiver,  his  bond 
and  oath ;  notice  of  appeal  and  undertaking 
thereon.  Appended  to  the  transcript  is  a 
stipulation  signed  by  counsel  for  respondent 
(reserving  all  objections  to  the  record), 
wherein  he  agrees  that  the  transcript  con- 
tains a  full,  true,  and  correct  copy  of  all  the 
papers  therein  set  forth  now  on  file  in  the 
ofHce  of  the  county  clerk  of  Napa  county, 
and  that  the  minutes  therein  contained  are 
full,  true,  and  correct  copies  thereof.  There 
is  also  Included  In  the  transcript  a  certifi- 
cate signed  by  the  clerk,  in  which  he  certi- 
fies the  correctue.%  of  the  copies  of  the  pa- 
pers and  minutes  contained  in  the  transcript 

[1,2]  Not  only  is  there  no  bill  of  except 
tions,  but  there  is  nothing  In  the  record  in- 
dicating that  any  of  the  papers,  copies  of 
which  are  contained  in  the  transcript,  were 
used  on  the  hearing  of  the  motion,  nor  is 
there  a  statement  of  any  testimony- given  In 
support  of  the  motion  or  at  the  trial  of  the 
case.  If  we  consider  the  appeal  as  taken 
under  the  old  method,  it  Is  ineffectual  for 
the  purposes  of  review,  because  it  contains 
no  bill  of  exceptions  showing  what  papers 
were  used  or  what  evidence  was  introduced 
on  the  motion.  If  we  consider  the  appeal  as 
taken  under  the  provisions  of  sections  953a, 
953b,  and  953c  of  the  Code  of  CivU  Pro- 
cedure, the  appeal  Is  abortive,  because  appel- 
lant, after  filing  notice  of  appeal,  took  no 
further  steps  under  those  Code  sections  to 
procure  a  record  to  be  used  on  appeal.  For 
the  reasons  stated,  it  is  impossible,  with  the 
record  before  us,  to  review  the  order  ap- 
pointing the  receiver.  As  the  filing  of  the 
notice  of  appeal  in  the  court  below,  treating 
the  appeal  as  taken  nnder  the  new  method, 
conferred  jurisdiction  npon  this  court,  and 
as  a  mere  inspection  of  the  record  shows 
that  appellant  is  entitled  to  no  relief,  the 
proper  order  for  this  court  to  make  In  re- 
sponse to  the  motion  to  dismiss  ia  to  affirm 
the  order  appointing  a  receiver.  Hibernia 
Sav.  &  Loan  Soc.  v.  Doran,  161  Cal.  118,  118 
Pac  626. 

It  is  therefore  ordered  that  the  order  ap- 
pealed from  be  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;  HENSHAW,  J.;  LORIGAN,  J.;  MEL- 
VIN,  J. 
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STBATJfeS  V.  CANTT.    (Sac.  2124.) 
(Supreme  Court  of  California.    Jan.  6,  1915.) 
1-  Husband  and  Wife  (J  287*)— Commukitt 

PBOPEBTT— CONVETANCE8. 

A  husband  has  the  right  to  convey  comma- 
nltr  property  for  a  valuable  consideration. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  |i  886,  929-938;   Dec.  Dig.  i 
267.»1 

2.  QtrreiiNa  Title  (S  44*)— Tetlb  of'  Pub- 

OHASEB— EXBCUnOR    SALE. 

Plaintiff,  in  an  action  to  quiet  title,  showing 
•  Judgment,  the  execution  with  the  sheriff's  re- 
tuni  showing  the  sale,  the  affidavit  showing  due 
publication  of  notice  of  sale  and  the  sheriff's 
deed  in  proper  form,  showed  bis  acquisition  of 
the  judgment  debtor's  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  IS  89-92 ;   Dec  Dig.  {  44.»r 

8.  Taxation  (J  615*)  —  Tax  Sale  —  Notice 

—Application  of  Statuti:. 

PoL  Code,  i  3897,  as  amended,  requiring 
that  a  copy  of  the  notice  of  a  sale  of  property 
for  nonpayment  of  taxes  should  be  mailed  to 
the  party  to  whom  the  land  was  last  assessed  at 
his  last  known  post  office  address,  applied  to 
sales  after  the  section  went  into  effect,  even 
though  publication  of  notice  had  been  com- 
menced before  such  mailing  was  necessary. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1264 ;   Dec.  Dig.  {  615.»] 

4.  Taxation  (I  760*>— Tax  Deed— Ueoitai/— 

Statute. 

Under  PoL  Code,  $  3898,  requiring  the  deed 
of  a  tax  collector  to  recite  the  fact  necessary  to 
authorize  a  sale  and  conveyance,  a  deed,  not  re- 
citing the  mailing  of  notice  prescribed  by  section 
3897,  was  not  a  valid  tax  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1509 ;   Dec.  Dig.  {  760.»] 

6.  Taxation  (J  SIO*)— Tax  Deed— Action  to 
Establish  title— Bubobn  or  Pboof. 

In  an  action  to  quiet  title,  the  bbrden  of 
showing  compliance  with  the  statutory  require- 
ment of  mailing  notice,  not  recited  in  the  col- 
lector's deed,  was  on  the  defendant  claiming 
thereunder. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1605-1608;   Dec.  Dig.  $  810.*] 

6.  Advebse  Possession  (§  114*)— SurnoiEW- 
CT  of  Evidence — Statute. 

In  an  action  to  quiet  title,  wherein  defend- 
ant set  up  a  title  by  prescription,  and  the  stat- 
ute of  limitations,  evidence  held  to  justify  a  find- 
ing that  the  property  had  not  been  held  and  pos- 
sessed adversely  to  plaintiff's  legal  title  for  five 
years  before  the  commencement  of  the  action, 
as  required  by  Code  Civ.  Froc  §  321. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  682,  683,  685,  686;  Dec. 
Dig.  S  114.*] 

7.  Adverse   Possession    ({  84*)— Exclusive 
Possession- Pastubaob. 

While  possession  may  be  maintained  by  us- 
ing land  for  pasturage  during  the  grazing  sea- 
son, even  though  there  be  no  inclosure,  the  pos- 
session must  be  of  an  exclusive  character. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i  136;   Dec  Dig.  {  34.*] 

Department  1.  Appeal  from  Superior 
Court,  Kings  County ;  John  G.  Covert,  Judge. 

Action  by  Max  Strauss  against  D.  J.  Can- 
ty. Judgment  for  plaintiff,  and  from  the 
Judgment  and  an  order  denying  a  motion  tor 
a  new  trial,  defendant  appeals.  Judgment 
and  order  affirmed. 


Royle  A.  Carter,  of  Fresno,  for  appellant 
Samuel  M.  Samter,  of  San  Francisco,  and 
Frank  Kanke,  of  Fresno,  for  respondent 

SLOSS,  J.  The  defendant  appeals  from  a 
Judgment  quieting  plaintiff's  title  to  a  tract 
of  land  in  Kings  county.  He  also  appeals 
from  an  order  denying  his  motion  for  a  new 
trlaL 

The  plaintiff  claims  as  sncceasor  In  Interest 
of  Amey  L.  Weddle,  to  whom  the  land  was 
granted  by  a  United  States  patent  on  March 
7,  1892.  The  defendant  claims  nnder  a  tax 
deed,  and  also  relies  upon  a  title  by  prescrip- 
tion and  the  statute  of  limitations. 

[1,2]  The  plaintiff  showed  a  good  deraign- 
ment  of  title  from  Weddla  The  record  con- 
tains reference  to  a  deed  from  Lucinda  E. 
Weddle  (wife  of  Amey  L.)  to  Ama  L.  Wed- 
dle. The  deed  was  Intended  to  convey  any 
possible  interest  of  the  wife  to  the  husband. 
Waiving  the  question  of  the  effect  of  the  mis- 
take in  the  grantee's  name,  there  Is  nothing 
to  show  that  the  wife  had  any  interest,  and, 
so  far  as  the  proof  goes,  Amey  L.  Weddle 
was  the  sole  owner  of  the  land.  Even  If  it 
was  community  property,  he  had  the  right 
to  convey  it  for  a  valuable  consideration. 
He  did  convey  It  to  Frederick  in  1907  by  a 
deed  reciting  such  consideration.  Thereafter 
the  plaintiff  obtained  a  money  Judgment 
against  Frederick,  had  execution  levied,  and 
purchased  the  property  at  the  execution  sale. 
The  sheriff's  deed  was  executed  to  the  plain- 
tiff on  December  12,  1909.  The  evidence  of- 
fered by  plaintiff  in  this  behalf  consisted  of 
the  judgment  against  Frederick,  the  execu- 
tion, with  the  sheriff's  return  showing  the 
sale,  and  the  affidavit  showing  due  publica- 
tion of  notice  of  sale,  and  the  sberifTs  deed 
in  proper  form.  These  papers  were  sufflcleat 
to  show  the  acquisition  by  plaintiff  of  Fred- 
erick's tiUe.  Blood  V.  Light,  38  Cal.  648,  99 
Am.  Dec.  441;  Hihn  v.  Peck,  30  CaL  280; 
Peterson  v.  W^issbein,  76  CaL  174,  16  Paa 
769. 

[3,  4]  The  land  was  sold  to  the  state  for 
nonpayment  of  taxes  in  1895.  The  tax  col- 
lector made  his  deed  to  the  state  in  1900. 
The  property  was  offered  for  sale  and  sold 
to  the  defendant  on  May  6,  1905,  and  a  deed 
was  thereafter  executed.  At  the  time  of  the 
sale  section  3897  of  the  Political  Code  bad 
been  amended  by  adding  certain  requirements 
regarding  the  notice  of  sale  by  the  state  of 
property  which  had  been  sold  to  it  for  non- 
payment of  taxes.  One  of  these  require- 
ments was  that  a  copy  of  the  notice  should 
be  mailed  to  the  party  to  whom  the  land  was 
last  assessed  at  his  last  known  post  office 
address.  By  the  terms  of  section  3898  the 
deed  of  the  tax  collector  was  required  to  "re- 
cite the  fact  necessary  to  authorize  such 
sale  and  convejrance."  This  requirement  of 
mailing  notice  applied  to  sales  had  after  the 
amended    section    went    into    effect,     even 


•For  other  cams  sm  ume  topic  and  ncUon  NUMBER  In  Dec.  Dig,  *  Am.  Dig.  Kay-No.  SerlM  A  Rap'r  ladexM 


Digitized  by 


Google 


CaL) 


COOK  V.  LOS  ANOELES  KY.  CORPORATION 


1013 


though,  as  here,  the  publication  of  notice  had 
been  commenced  before  such  mailing  was  es- 
aentlaL  Buck  ▼.  Oanty,  162  Cal.  226,  121 
Pac.  924.  Such  mailing  was  one  of  the  facts 
necessary  to  authorize  the  tax  collector  to 
make  the  sale.  Smith  t.  Furlong,  160  Cal. 
522,  117  Pac  627.  The  deed  in  this  case  did 
not  recite  the  mailing  of  notice.  It  was  not, 
therefore,  the  deed  provided  for  by  section 
8898.  Canty  y.  Staley,  162  Cal.  879,  128  Pac. 
262. 

[6]  But,  if  compliance  with  the  require- 
ment of  mailing  could  be  shown,  although 
not  recited,  the  burden  of  proof  is  on  the 
party  claiming  under  the  deed  (Buck  t.  Can- 
ty, 162  Cal.  226,  121  Pac  924;  Krotzer  t. 
Douglas,  163  Cal.  49,  124  Pac  722 ;  Darls  v. 
Peck,  165  Cal.  S53,  132  Pac  438),  and,  as  this 
burden  was  not  sustained  by  the  defendant, 
the  court  rightly  ruled  that  he  bad  not  ac- 
quired title  by  virtue  of  the  tax  proceedings. 

[6,  7]  The  questions  arising  on  the  pleas  of 
the  statute  of  limitations  and  of  prescriptive 
title  may  be  considered  together.  Plaintiff 
having  shown  title  in  himself,  he  was  pre- 
sumed to  have  been  In  possession  within  the 
time  required  by  law,  and  the  presumption 
could  be  overcome  only  by  proof  that  the 
property  had  been  held  and  possessed  ad- 
versely to  the  legal  title  for  five  years,  before 
the  commencement  of  the  action.  Code  Civ. 
Proc.  i  321 ;  Nathan  v.  Dierssen,  146  Cal.  62, 
79  Pac.  739.  The  plea  of  the  statute  of  limi- 
tations would  therefore  not  be  sustained  un- 
less the  defendant  showed  adverse  possession 
for  the  same  period  necessary  to  the  acquisi- 
tion of  a  prescriptive  title.  The  court  found 
against  defendant's  allegations  in  this  regard. 
We  think  this  finding  is  amply  supported  by 
the  evidence.  The  defendant  testified  that  in 
May,  1905,  he  went  on  the  land,  measured  it 
off,  and  placed  stakes  at  the  corpers.  He  was 
on  the  land  at  that  time  during  parts  of  two 
days.  In  the  fall  of  1005  he  rented  it  for  the 
purpose  of  feeding  sheep.  He  rented  It  simi- 
larly during  the  succeeding  years  up  to  1012, 
receiving  a  total  rental  of  about  $50  for  five 
years.  He  saw  sheep  feeding  on  the  land 
several  times.  His  testimony  was  somewhat 
qualified  by  the  later  statement  that  he  gave 
no  written  lease,  but  merely  charged  and  col- 
lected money  "for  the  feed  of  the  sheep  on 
the  land."  The  first  transaction  of  this  kind 
was  between  September  and  November,  1905. 
The  action  was. commenced  in  August,  1010. 

The  court  was  entirely  Justified  in  conclud- 
ing that  the  defendant  had  not  proven  an  ex- 
clusive and  continuous  possession  sutllcient  to 
satisfy  the  statute.  While  possession  may 
be  maintained  by  using  the  land  for  pasture 
during  the  grazing  season  (Webber  v.  Clarke, 
74  Cal.  11,  15  Pac.  431),  even  though  there  be 
no  indosure  (Bullock  v.  Rouse,  81  Cal.  595, 
22  Pac.  919),  the  possession  must  be  of  an 
exclusive  character.  The  proof  here  was  si- 
lent on  the  question  of  occupancy  by  others 


and  was  entirely  consistent  with  the  view 
that  the  possession  of  those  holding  under 
Canty  waa  casual  and  intermittent  Besides, 
this  possession,  such  as  It  was,  began  in  the 
fall  of  1905,  less  than  Qve  years  before  the 
commencement  of  the  action.  It  was  not  un- 
reasonable for  the  court  to.  conclude  that 
the  formal  act  of  marking  comers  °in  May, 
1905,  if  it  was  a  taking  of  possession,  was 
not  connected  with  the  later  renting  of  the 
feeding  rights  so  as  to  make  the  possession 
continuous  between  May,  1005,  and  the  au- 
tumn of  the  same  year. 

The  Judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We     concur:      ANQELLOTTI,      0.     J.; 
SHAW,  J. 


(169  Cal.  nSi 
COOK   v.   LOS   ANGELES   BY.   CORPORA- 
TION.    (L.  A.  3431.) 

(Supreme  Court  of  California.     Jan.  5,  1916.) 

1.  Appeal  and  EIrsob   (§  1068*) —Harmless 
Krbob— iNSTBUcnoN  ON  Damages. 

In  an  actiun  for  personal  injuries  in  a  colli- 
sion between  plaintiff's  autoinoliile  and  a  street 
car,  where  it  wa«  undisputed  that  plaintiff  suf- 
fered some  injury,  so  that  the  verdict  for  de- 
fendant could  have  been  reached  only  upon  a 
finding  of  plaintiff's  own  negligence  or  defend- 
ant's want  of  negligence,  any  error  in  an  in- 
struction that,  under  Code  Civ.  Proc.  {  1881, 
the  pby-sicians  attending  plaintiff  could  not  tes- 
tify without  his  consent,  and  that  from  hia  fail- 
ure to  call  them  or  the  nurse  as  witnesses  to 
the  extent  of  his  injury  the  law  presumed  that 
their  testimony  would  have  been  against  him, 
was  harmless. 

(Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4225-4228,  4230 ;  I>ec  Dig. 
i  1068.*] 

2.  Street  Railroads    (§   81*)— Accident  at 
C&ossi  NO— Speed  of  Street  Car. 

There  is  no  arbitrary  or  set  limit  of  speed 
for  street  cars,  but  negligence  as  to  speed  de- 
pends upon  whether  the  car  was  being  run  at  a 
speed  beyond  that  which  would  be  employed  by 
one  exercising  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S§  172-177 ;  Dec.  Dig.  i  81.*J 

3.  Appeal  and  Ebrob    ({  106C*)— Harmless 
Error— Instructions. 

Where  the  complaint  charged  that  defend- 
ant's street  car  was  being  negligently  run  at 
30  miles  an  hour,  and  the  court  correctly  charg- 
ed as  to  defendant's  negligence  in  that  respect 
an  instruction  that  there  waa  no  allegation  or 
proof  as  to  any  ordinance  limiting  the  rate  of 
speed  at  the  place  of  collision,  if  outside  the  is- 
sues, was  not  prejudicial,  where  it  was  not 
claimed  that  there  was  any  limit  fixed  by  ordi- 
nance. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;   Dec  Dig.  §  1066.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  C.  A.  Cook  against  the  Los  An- 
geles Railway  Corporation.  Judgment  for 
defendant,  and  from  an  order  denying  his 
motion  for  a  new  trial,  plaiotiff  appeals. 
Afl^rmed. 
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B.  B.  Drake,  of  Los  Angeles,  for  appel- 
lant. Gibson,  Dunn  &  Crutcher  and  Norman 
Sterry,  all  of  Los  Angeles,  for  respondent 

SLOSS,  J.  Tbe  plalntltt  appeals  from  an 
order  denying  his  motion  for  a  new  trial. 
The  action  was  brought  to  recover  damages 
for  personal  Injuries  sustained  by  plalntifr  as 
the  result  of  a  collision  between  an  automo- 
bile driven  by  bim  and  an  electric  street  car 
of  the  defendant.  There  was  a  Jury  trial 
and  a  verdict  and  Judgment  in  favor  of  tbe 
defendant 

Tbe  testimony  on  the  Issues  of  defendant's 
negligence  and  plaintiff's  contributory  negli- 
gence was  sharply  conflicting,  and  no  ques- 
tion is  made  of  the  sufficiency  of  the  evidence 
to  support  the  verdict  While  it  was  shown 
without  contradiction  that  the  plalntUX  had 
sufTered  some  physical  injuries,  there  was  a 
good  deal  of  controversy  over  the  extent  of 
these  injuries,  the  defendant  claiming  that 
plalntifr  was  greatly  exaggerating  their  se- 
verity. After  tbe  accident  the  plaintiff  was 
taken' to  a  hospital.  There  be  was  attended 
by  two  physicians.  He  also  bad  tbe  care  of 
a  nurse.  None  of  these  three  persons  was 
produced  as  a  witness. 

[1]  The  court  gave  an  Instruction  In  which, 
after  stating  that  by  reason  of  the  privilege 
defined  in  section  1881  of  the  Code  of  Civil 
Procedure,  the  physicians  who  had  attended 
plaintiff  could  not  testify  without  his  con- 
sent It  charged  that  if  plaintiff  had  failed  to 
call  them  as  witnesses,  and  showed  no  reason 
for  such  failure,  the  law  presumed  that  their 
testimony  would  have  been  against  bim.  A 
like  presumption  was  declared  to  arise  from 
the  unexplained  failure  to  call  the  nurse. 
These  instructions  are  assigned  as  error.  So 
far,  at  least  <is  the  physicians  are  concerned, 
the  instruction  given  is  in  conflict  with  the 
views  expressed  in  Thomas  v.  Gates,  126  Cal. 
1,  68  Pac.  316,  where  it  is  said.  In  effect  that 
the  raising  of  a  presumption  agaiost  a'  party 
for  the  failure  to  introduce  or  to  permit  tbe 
introduction  of  testimony  which  he  had  tbe 
right  to  exclude  as  privileged,  would  go  far 
toward  destroying  tbe  value  of  tbe  privilege. 
But  of  this  Instruction,  as  well  as  the  one 
relating  to  the  nurse,  it  is  sufficient  to  say 
that  If  they  were  erroneous,  they  were  not 
prejudicial.  They  dealt  with  witnesses  who 
could  have  testified  on  no  subject  other  than 
that  of  the  extent  of  tbe  plaintiff's  injuries. 
As  has  been  said,  tbe  fact  that  he  had  suf- 
fered some  injuries  was  undisputed.  Tbe 
verdict  In  favor  of  defendant  could  therefore 
have  been  reached  only  upon  a  finding  that 


by  reason  of  plaintUTs  own  negligence  or  tbe 
defendant's  want  of  negligence,  there  was  no 
liability  for  the  Injuries,  whatever  tbeir  ex- 
tent. In  tbls  state  of  tbe  record,  errors  in 
instructions  bearing  solely  on  the  amount  of 
damage  could  not  have  Influenced  the  verdict, 
and  present  no  ground  for  reversal.  Wll- 
helm  V.  Donegan,  143  Cal.  60,  76  Pac.  713. 

[2,  3]  Only  one  other  point  is  made.  It  Is 
claimed  that  the  court  erred  in  instructing 
the  Jury  that  there  ^vas  no  allegation  or  evi- 
dence of  any  ordinance  limiting  the  rate  of 
speed  at  which  defendant  might  propel  its 
cars  at  the  place  where  the  collision  occur- 
red, "and  defendant  bad  a  right  to  drive  or 
propel  its  said  car  at  any  rate  which  it  saw 
fit  which  was  not  Inconsistent  with  tbe  ex- 
ercise of  ordinary  care."  The  complaint 
charged  that  the  car  was  being  negligently 
driven  at  a  rate  of  speed  of  about  30  miles 
an  hour.  Whether  the  speed  was  In  excess 
of  a  rate  which,  under  all  the  circumstances, 
would  be  compatible  with  the  exercise  of  due 
care,  was  therefore  an  issue  in  tbe  case.  The 
instruction  informed  the  Jury  that  there  was 
no  arbitrary  or  set  limit  of  speed,  but  that 
they  must  determine  whether  tbe  car  was 
being  run  at  a  rate  beyond  that  which  would 
be  employed  by  one  exercising  ordinary  care. 
This  was  a  correct  statement  of  the  obliga- 
tion of  the  defendant  so  far  as  the  8i>eed  of 
tbe  car  was  concerned.  Tbe  plaintiff  was  not 
prejudiced  by  the  charge  that  there  was  no 
limit  fixed  by  ordinance,  since  it  is  not  pre- 
tended that  there  was  any  such  limit  If 
this  part  of  the  instruction  was  outside  of 
the  issues,  it  could  not  have  misled  tbe  Jury 
In  any  way.  See  George  v.  L.  A.  Ry.  Co., 
126  Cal.  357,  361,  68  Pac.  819,  46  L.  R.  A. 
829,  77  Am.  St  Rep.  184.  The  case  relied  on 
by  appellant  in  this  behalf  (Cooper  v.  L.  A. 
Term.  Hy.  Co.,  137  Cal.  229,  70  Pac.  11),  does 
not  support  bis  contention.  There  a  request- 
ed instruction  had  been  refused,  and  tbe  ac- 
tion of  the  trial  court  was  sustained  on  the 
ground  that  tbe  Instruction  was  directed  to 
facts  not  in  issue.  It  does  not  follow,  of 
course,  that  tbe  same  ground  would  have  re- 
quired a  reversal,  if  the  Instruction  had  been 
given.  Furthermore,  the  Instruction  in  the 
Cooper  Case  was  condemned  on  the  addition- 
al ground,  not  applicable  to  the  charge  given 
here,  that  it  would  have  taken  from  the  con- 
sideration of  the  Jury  tbe  question  whether 
tbe  rate  of  speed  was  in  fact  reckless. 

Tbe  order  is  affirmed. 

We  concur:  ANGELLOTTI,  a  J.; 
SHAW,  J. 
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CARDOZA  r.  PILLSBURT  et  ai    (S.  P.  7262.) 

(Supreme  Court  of  California.     Jan.  B,  lOlS.) 

Masteb  and  Sebvant  (S  25094,  New,  toI.  16 
Kej-No.  Series)  —  Comfensation  —  Juris- 
diction OF   INDUBTBIAL  ACCIDENT  COUUIS- 

sioN— Judicial  Review. 

An  application  for  review  of  proceedings  of 
the  Industrial  Accident  Commission  on  the 
grounds  that  the  findings  of  the  Commission  are 
not  sustained  by  evidence,  and  that  the  appli- 
cant baa  new  evidence,  does  not  state  grounds 
for  review  within  Worlcmen'a  Compensation  Act 
(St.  1913,  p.  317)  i  84,  but  states  gronnds  on 
which  the  Commission,  under  section  S2,  may 
grnnt  a  rehearing,  and  the  application  will  be 
denied. 

In  Bank.  Application  for  a  writ  of  re- 
view by  Joseph  Cardozfi  a^lnat  A.  J.  Pills- 
bury  and  others,  constituting  the  Industrial 
Accident  Commission,  for  a  review  of  pro- 
ceedings of  the  Commission.    Denied. 

Joseph  Rafael,  of  San  Francisco,  for  peti- 
tioner. 


THE  CHIEF  JUSTICE.  The  application 
for  a  review  by  this  court  of  the  proceedings 
of  the  Industrial  Accident  Commission  of 
the  state  of  California  states  no  ground  up- 
on which  this  court  is  authorized  to  enter- 
tain the  same.  The  grounds  stated — namely, 
that  the  findings  of  the  Commission  are  not 
sustained  by  the  evidence,  and  that  the  appli- 
cant has  discovered  new  evidence  material 
to  him — are  grounds  upon  which  the  Com- 
mission itself  may  grant  a  rehearing  (section 
82,  Workmen's  Compensation  Act),  but  the 
courts  are  restricted  to  the  grounds  stated  in 
section  84  of  said  act. 

The  application  for  a  writ  la  denied  for 
these  reasons. 


(169  Cal.  116) 

In  re  SILVA'S  ESTAXa     (S.  F.  6772.) 
(Supreme  Court  of  California.    Jan.  6,  1915.) 

1.  Wills  ({  449*)— Construction— Ihtbstaot. 

Under  Civ.  Code,  i  1326,  a  will  is  to  be 
so  construed  as  to  prevent  intestacy,  if  rea- 
sonably  possible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  965;   Dec.  Dig.  |  449. •] 

2.  Wills  (8  94*)  —  Conbtbuotion  —  What 
Constitutes. 

A  document,  duly  signed  by  the  testator, 
reciting  tbnt  he  left  all  his  "business"  to  his 
wife  "so  that  she  got  to  pal"  all  "my  deads" 
and  obli^ationa  due,  is  a  *  will,"  notwithstand- 
ing the  English  was  incorrect,  it  appearing  that 
the  document  was  executed  by  the  testator  at 
a  time  he  was  sick  and  despaired  of  recovery. 
[Ed.  Note.— For  other  cases,  see  WiUa,  Cent 
Dig.  IS  226,  236;   Dec.  Dig.  f  94.»] 

3.  Wills  (ii  119,  120*)— Execotiok— Sum- 

CIBNCT. 

A  testator  while  ill,  told  one  of  the  wit- 
nesses that  be  desired  to  make  a  will,  and  the 
witness  drew  it  and  presented  It  to  the  testa- 
tor for  hia  signature.  The  testator  signed 
and  thereafter  the  witnesses  affixed  their  sig- 
natures, although  they  were  not  specially  re- 
guested  tc   do  so.     held,   that  as  it   was   the 


obvious  Intention  of  the  testator  to  execute  bis 
win,  the  execution  was  sufficient;  it  not  be- 
ing necessary  that  he  should  expressly  declare 
the  document  to  be  his  will,  or  expressly  re- 
quest the  witnesses  to  sign  it  as  such. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  305-317;    Dec.  Dig.  }}  119,  120.*] 

4.  Wills    (j   303*)  —  Establishment  —  Evi- 
dence. 

A  will  may  be  established  although  the 
witnesses  to  its  execution  gave  conflicting  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Wills,  CJent 
Dig.  ii  711-723;   Dec.  Dig.  i  303.  •] 

5.  Wills  (8  177*)- Revocation— What  Con- 
stitutes, 

Under  dv.  Code,  |  1292,  declaring  that 
a  will  can  be  revoked  only  by  a  writing  of  the 
testator  executed  with  the  same  formalities  as 
the  will  declaring  such  revocation,  or  by  being 
burnt,  torn,  canceled,  obliterated  or  otherwise 
destroyed  with  the  intention  of  revocation,  the 
testator's  direction  to  his  wife  to  destroy  his 
will,  and  her  destruction  of  the  envelope  which 
he  was  informed  contained  the  will,  does  not 
amount  to  a  revocation. 

[Ed.  Note.— For  other  cases,  see  WiUs,  C!ent 
Dig.  SI  443,  444;   Dec.  Dig.  S  177.*] 

6.  Wills  (S  177*)— Revocation. 

Where  the  beneficiary  under  a  will  fraud- 
ulently Informed-  the  testator  that  she  had  de- 
stroyed it  according  to  his  directions,  probate 
of  the  document  which  wi^s  not  destroyed  can- 
not be  denied  on  the  ground  that  it  was  re- 
voked, but  relief  must  be  sought  in  a  court  of 
equity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  81  443,  444;  Dec.  Dig.  S  177.*] 

7.  Wills  (S  123»)— Execution. 

Where  as  part  of  one  transaction  the  tes- 
tator signed  his  will  and  the  subscribing  wit- 
nesses signed,  it  was  immaterial  which  signed 
first. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  Si  321-331;  Dec.  Dig.  i  123.*] 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County;  George  B.  Church, 
Judge. 

Application  by  Antonio  Da  Rosa  Brazil 
and  others  for  revocation  of  the  probate  of 
the  will  of  Frank  V.  Silva,  deceased.  There 
was  an  order  denying  the  application,  and 
from  the  refusal. of  a  new  trial  petitioners 
appeal.    Affirmed. 

Everts  &  Ewlng,  of  Fresno  (H.  P.  Brown, 
of  Fresno,  of  counsel),  for  appellants.  James 
Gallagher,  M.  B.  Harris,  and  B.  M.  Harris, 
all  of  Fresno,  for  respondent 


SHAW,  J.  The  decedent,  Frank  V.  Sllva, 
died  on  March  22,  1912.  On  April  22,  1912, 
an  order  was  made  admitting  a  certain  docu- 
ment to  probate  as  his  last  will.  Thereafter, 
within  the  time  here  allowed  by  law,  the  ap- 
pellants filed  a  petition  for  the  revocation  of 
the  probate  of  the  will.  After  trial  the  court 
denied  the  revocation,  the  appellants  moved 
for  a  new  trial,  and  the  court  thereupon  de- 
nied the  motion.  From  this  order  the  peti- 
tioners appeal.  The  decedent  left  no  issue. 
The  appellants  are  his  brothers  and  sisters. 


•For  other  cases  see  same  topic  and  lectlon  NVMBBR  la  Dm.  Dig.  A  Am.  Dig.  Key-No.  Saries  ft  Rep'r  Indejiei 
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[1,1]  The  first  point  made  In  sapport  of 
the  appeal  is  that  the  docnment  admitted  to 
probate  is  not  testamentary  in  character. 
The  following  is  a  copy  Of  the  paper: 

Freano,  July  2th,  1906. 

I  leare  all  the  Bnsines  I  got  To  my  wife 
Luiza  Roea  Silva  so  that  Bhe  got  to  pai  all 
my  deads  and  wages  of  the  working  men  and 
all  the  Bills  that  Ivoe  to  be  in  Count  ect 

Frank  V.  Silva. 

Antone  3.  Breres 

Joe  M.  Silva 

The  appellants  claim  that  the  instrument 
does  not  describe  any  property,  nor  in  any 
way  refer  to  property  so  as  to  constitute  a 
disposition  thereof.  We  ttiink,  however,  that 
this  contention  cannot  be  sustained.  A  will 
is  always  to  t>e  interpreted  so  as  to  prevent  in- 
testacy if  such  interpretation  Is  reasonably 
possible.  Civ.  Code,  i  1326.  The  courts  are 
very  liberal  in  construing  words  in  a  will 
written  by  one  unfamiliar  with  the  English 
language  or  unused  to  technical  terms. 
MitcheU  v.  Dbnobue,  100  Cal.  208,  34  Paa 
614,  38  Am.  St  Rep.  279.  At  the  time  this 
document  was  executed  the  decedent  was 
very  sick,  and  evidently  believed  that  he 
would  not  live  long.  He  announced  his  de- 
sire to  make  a  will  and  of  those  present  only 
Antone  J.  Breves  was  able  to  write  English. 
All  of  them  were  Portuguese,  unfamiliar 
with  English.  The  decedent  explained  bis 
intention  to  Breves,  who  thereupon  prepar- 
ed the  above  document  The  use  of  the  word 
"leave"  is  sufficient  evidence  of  testamenta- 
ry intent  The  argument  of  the  appellants 
is  that  the  word  "busines"  cannot  by  any 
reasonable  construction,  be  held  to  refer  to 
property.  The  context  shows  that  it  was 
used  to  describe  whatever  property  the  de- 
cedent at  that  time  possessed.  Taking  the 
document  as  a  whole,  it  sufficiently  indicates 
the  purpose  of  the  testator  to  devise  and  be- 
queath to  Us  wife  all  the  property  that  he 
possessed  and  to  require  her  to  pay  aU  his 
debts.  Antone  J.  Breves  testified  that  the 
word  "deads"  was  his  mode  of  spelling  the 
word  "debts,"  that  the  word  written  "ivoe" 
was  his  method  of  writing  the  expression,  "I 
owe"  and  that  by  the  words  "in  Count"  he 
meant  "account"  Whether  these  explana- 
tions were  proper  and  competent  or  not  we 
need  not  consider,  for  without  them,  in  the 
light  of  the  attending  circumstances,  the  will 
should  be  given  effect  as  if  the  words  so  used 
by  him  were  properly  written  as  he  states 
they  were  intended  to  be. 

[3, 4]  The  api>ellants  next  claim  that  there 
is  no  sufficient  evidence  of  the  execution  of 
the  document  as  a  will.  There  was  testi- 
mony to  the  effect  that  the  decedent  stated 
that  he  wished  to  make  a  will,  and  that  he 
asked  Antone  J.  Breves  to  write  it,  that 
Breves  then  wrote  out  the  paper  and  handed 
it  to  the  decedent,  that  decedent  signed  it 
and  passed  it  back  to  Breves,  who  signed  it 
as  a  witness,  and  that  it  was  then  handed  to 
Joe  M.  Silva,  who  also  signed  as  a  witness. 
It  does  not  appear  that  the  testator  in  words 


asked  that  these  persons  sign  as  witnesses; 
or  declared  to  them  that  the  document  was 
his  will,  but  from  the  whole  transaction  as 
shown  by  the  testimony  it  is  very  clear  that 
all  of  them  understood  that  be  was  promul- 
gating the  document  as  bis  will,  tliat  he  de- 
sired these  persons  to  sign  the  same  as  wit- 
nesses, and  that  they  were  signing  in  com- 
pliance with  his  desire  so  manifested  by  his 
manner  and  actions. 

It  Is  not  necessary  that  the  testator  should 
have  spoken  words  declaring  the  docnment 
to  be  his  will,  or  that  he  should  expressly  re- 
quest the  witnesses  to  sign  it  as  such.  It  is 
sufficient  if  this  declaration  and  request  are 
unmistakably  indicated  to  the  persons  sign- 
ing as  witnesses  by  the  testator's  conduct 
and  actions,  although'  there  Is  no  declaration 
in  words  to  that  effect  The  testimony 
leaves  no  doubt  that  the  testator  signed  tlie 
document  as  bis  will,  tliat  he  gave  all  per- 
sons present  to  understand  that  it  was  his 
will,  and  that  he  desired  the  subscribing  wit- 
nesses to  attest  the  same  for  the  purpose  of 
constituting  it  a  will.  Nothing  more  on  this 
point  is  required  by  the  statute.  There  is,  it 
is  true,  much  confusion  and  conflict  in  the 
testimony  of  the  several  witnesses  with  re- 
gard to  .the  occurrences  at  the  time  of  the 
execution  of  the  will.  This  is  not  surpris- 
ing, and  indeed  it  was  to  be  expected,  since 
the  persons  present  were  called  upon  to  tes- 
tify in  regard  to  the  facts  six  years  after 
they  occurred.  The  law  does  not  require 
that  all  the  witnesses  shall  testify  without 
conflict  concerning  the  execution  of  the  wUl, 
nor  tliat  at  the  time  of  the  probate  both  of 
the  subscribing  witnesses  shall  testify  to  all 
the  facts  necessary  to  eonstltate  a  statutory 
execution  thereof.  There  was  sufficient  evi- 
dence given  to  support  the  conclusion  of  the 
court  that  the  facts  occurred  as  above  stated. 
There  is  therefore  sufflicent  evidence  to  sup- 
port the  finding  that  the  wUI  was  duly  ex- 
ecu  ted. 

[S]  The  appellants  further  claim  that  the 
court  erred  in  refusing  to  admit  evidence 
that  the  wUl  was  subsequently  revoked.  The 
evidence,  was  properly  rejected.  The  allega- 
tions of  the  appellants  in  their  petition  for 
revocation  of  probate  were  insufficient  to  Jus- 
tify the  admission  of  evidence  tending  to 
show  revocation.  The  Code  provide»  that 
no  written  will  can  be  revoked  except,  first, 
by  a  writing  of  the  testator  declaring  such 
revocation,  executed  with  the  same  formali- 
ties as  a  will,  or,  second,  "by  being  burnt, 
torn,  canceled,  obliterated  or  destroyed,  with 
the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  himself,  or  by 
some  person  In  his  presence  and  by  bis 
direction."  Civ.  Code,  {  1292.  The  aUe- 
gations  of  the  petition  for  revocation  were 
to  the  effect  that  the  wife  of  the  decedent, 
respondent  herein,  some  time  after  the  ex- 
ecution of  this  will,  was  requested  by  the 
decedent  to  destroy  the  same ;  that  there- 
upon in  his  presence  she   did   destroy  an 
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envelope,  declaring  to  the  decedent  at  the 
time  that  the  vrlU  was  inclosed  therein ;  that 
the  decedent  then  believed  that  the  said 
will  was  ia  the  enrelope  and  was  then  de- 
stroyed by  burning  the  same;  that  from  that 
time  forward  nntU  his  death  he  continued  to 
believe  that  the  said  will  had  been  destroyed ; 
that  In  tact  some  other  paper  was  inclosed  in 
said  envelope;  that  the  will  aforesaid  was 
not  destroyed  or  burned;  and  that  all  this 
was  done  by  the  said  respondent  for  the  pur- 
pose of  deceiving  the  decedent  and  securing 
to  herself  the  property  left  to  her  by  said 
document  These '  acts  did  not,  under  the 
statutory  provisions  aforesaid,  constitute  a 
revocation  of  the  wllL  In  order  to  constitute 
such  revocation,  there  must  be  an  actual 
burning,  tearing,  canceling,  obliteration,  or 
destruction,  with  the  intention  to  revoke  the 
document  as  a  will.  The  mere  intent,  unper- 
formed, to  destroy  or  burn  the  will  is  not 
sufficient  There  must  be  a  Joint  union  of 
act  and  intent  in  order  to  accomplish  the 
revocation.  Estate  of  Olmsted,  122  Cal.  229, 
64  Pac.  745;  1  UnderhUl  on  Wills,  {{  223- 
226;  Boyd  v.  Cook,  S  Leigh  (Va.)  32;  Kent 
V.  Mahaffey,  10  Ohio  St  204 ;  Hise  v.  Flnch- 
er,  32  N.  a  139,  61  Am.  Dec.  383 ;  Cllngan  v. 
Mltchelltree,  31  Pa.  25 ;  Mundy  v.  Mundy,  16 
N.  J.  Eq.  290.  The  dedsionB  in  other  states 
having  no  statute  similar  to  section  1292  of 
our  Civil  Code  are  inapplicable  here.  In  re 
Comassl,  107  Cal.  5,  40  Pac  15,  28  L.  R.  A. 
414.  Inasmuch  as  there  was  no  allegation  to 
show,  revocation,  it  was  not  error  to  refuse 
evidence  in  support  thereof. 

[6]  In  a  proceeding  under  the  statute  for 
,the  revocation  of  the  probate  of  a  will,  the 
court  cannot  give  relief  for  a  fraudulent  pre- 
vention of  a  revocation  of  the  will.  The  stat- 
ute does  not  provide  for  the  presentation  of 
such  an  issue  as  ground  for  revoking  the  ad- 
mission to  probate.  If  relief  can  be  given  flt 
'  all  for  such  a  wrong,  it  must  be  sought  by 
suit  in  equity  to  declare  the  wrongdoer  a 
trustee  for  the  heirs  with  respect  to  the 
property  received  by  such  wrongdoer  in  vir- 
tue of  the  will.    1  UnderhUl  on  Wills,  {  153. 

The  last  point  urged  by  the  appellants  is 
that  the  court  erred  in  giving  the  following 
instruction: 

"The  court  instrncts  you  that  It  is  not  nec- 
essary that  a  testator  should  in  words  say  that 
an  instrument  is  bis  will  or  request  the  sub- 
scribing witnesses  thereto  to  witness  the  same 
as  such.  Such  statement  and  request  on  the 
part  of  the  testator  may  be  indicated  by  his 
manner,  conduct  or  demeanor." 

We  see  no  error  in  this  instruction.  It  is 
In  accord  with  the  law  on  the  subject  as  we 
understand  and  have  stated  it  to  be. 

[7]  It  was  not  error  for  the  court  to  in- 
struct the  Jury  that  it  was  immaterial  wheth- 
er the  testator  signed  his  name  before  or 
after  the  witnesses  signed  their  names  to  the 
document  executed  as  a  will.  If  It  appeared 
that  nil  the  parties  signed  It  at  the  same 
time  and  as  a  part  of  the  same  transaction. 


The  statute  does  not  make  the  order  of  sign- 
ing material.     We  find  no  other  objections 
worthy  of  consideration. 
The  order  denying  new  trial  is  affirmed. 


We     concur: 
SLOSS,  J. 


ANGELLOTTI,     a      J.; 


PEOPLE  V.  RONGO. 


(in  Cal.  71) 
(Or.  1881.) 


(Supreme  Court  of  California.    Dec.  28,  1914.) 

1.  CnnasAL    Law    (|    67e2— Tbiai/— Tna— 

CONTINOAKCa — CONSBNT— PBRSVIOTION. 

Where,  at  the  time  accused  was  arraigned, 
he  did  not  object  to  the  setting  of  his  case  for 
trial  at  a  date  more  than  60  days  after  the  fil- 
ing of  the  information,  hia  consent  thereto  would 
be  presumed. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1297-1304;  Dec  Dig.  i 
576.*] 

2.  CaiuiNiLi,  Law  (|  681*)— Tbiai/— Contihu- 

ARCE. 

Where  a  motion  to  dismiss  because  accused 
had  not  been  brought  to  trial  within  60  days  aft- 
er the  filing  of  the  information  was  denied  be- 
cause the  case  had  been  set  for  trial  by  his  im- 
plied consent,  a  continuance,  without  further 
objection  on  nls  part  because  of  the  illness  of 
the  district  attorney  and-  the  state  of  the  calen- 
dar, was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1308 ;   Dec.  Dig.  i  581.*] 

3.  HoiaciDB  (I  264*)— EviDBRCE. 

Evidence  held  to  sustain  a  convictiw  of 
murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8i  633-538;  Dec.  Dig.  i  264.*] 

4.  HoMicina  (J  186*)—EvinENCE— Motive. 

Where  the  people  asserted  the  motive  of  a 
homicide  to  have  been  robbery,  evidence  that  de- 
cedent about  IVi  or  2  weeks  prior  to  the  homi- 
cide, had  on  his  person  $180,  and  that  another 
witness  cashed  a  check  for  decedent  a  few  days 
prior  to  the  homicide,  at  which  time  he  had  a 
purse  containing  probably  $200,  was  not  objec- 
tionable tor  remoteness. 

[Ed.  Note.— For  other  cases,'  see  Homicide, 
Cent  Dig.  a  320-331;   Dec  Dig.  1 166.*] 

6.  Homicide    (S    233*)— Motive— Evidbncb— 
Knowledge  of  Accused. 

To  establish  robbery  as  a  motive  for  a 
homicide,  it  is  not  neceasary  to  show  knowledge 
on  accused's  part  that  decedent  had  money  on 
his  person. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  481;  Dec  Dig.  t  233.*] 

8.  Ho;i(iciDE    (g   166*)—EviDENCB— Motive. 

Where  robbery  was  claimed  to  have  been 
the  motive  of  a  homicide,  the  fact  that  proof  of 
decedent's  possession  of  money  on  his  person 
was  of  a  date  somewhat  remote  from  the  time  of 
the  killing  affected  the  probative  value,  but  not 
the  admiKlbility  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  820-331 ;   Dec.  Dig.  {  166.*] 

7.  Homicide  (j  233*)— Motive— Hobbebt— Ev- 
idence. 

That  decedent  was  in  the  habit  of  carrying 
money,  and  that  be  had  about  $200  on  his  person 
a  few  days  before  the  homicide  and  had  none 
when  his  body  was  discovered,  was  strong  evi- 
dence of  motive  for  the  killing. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  481;   Dec.  Dig.  $  233.*] 
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In  Bank.  Appeal  from  Superior  Court, 
Yolo  County;   Eugene  P.  McDaniel,  Judge. 

John  Rongo  was  convicted  of  second  degree 
murder,  and  be  appeals.    Affirmed. 

Julian  &  Glbbs,  of  Winters,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  J.  Cbarles  Jones, 
Deputy  Atty.  Gen.,  and  A.  O.  Bailey,  Diet. 
Atty.,  of  Woodland,  for  the  People. 

HENSHAW,  J.  Defendant  was  convicted 
of  murder  in  the  second  degree  and  was  sen- 
tenced to  imprisonment  for  the  term  of  25 
years.  His  motion  for  a  new  trial  was  de- 
nied, and  he  took  his  appeal  from  the  judg- 
ment and  from  the  order  denying  his  motion 
for  a  new  trial  to  the  Court  of  Appeals.  Ow- 
ing to  a  disagreement  of  the  Justices  of  that 
court,  the  case  was  certified  to  this  court. 

[1]  Upon  appeal  the  first  proposition  pre- 
sented is  that  the  court  erred  in  refusing  to 
grant  defendant's  motion  to  dismiss  the  crim- 
inal charge  on  the  ground  that  he  had  not 
been  brought  to  trial  within  60  days  after 
the  filing  of  the  information.  The  informa- 
tion was  filed  on  October  12,  1912.  He  was 
arraigned  October  14th,  and  the  time  to  plead 
was  continued  to  October  16,  1812,  on  which 
day  he  pleaded  not  guilty,  and  the  case  was 
set  for  trial  December  17,  1912.  So  far  as 
the  record  shows,  there  was  no  objection 
made  by  defendant,  on  October  16th,  to  set- 
ting the  case  for  trial  on  December  17tb,  al- 
though that  date  was  beyond  the  60-day  lim- 
it Consent  will  therefore  be  presumed.  Peo- 
ple T.  Douglass,  100  Cal.  1,  84  Pac.  490 ;  Peo- 
ple ▼.  Peter,  20  Cal.  App.  1^1,  12S  Pac.  415. 

[2]  Defendant  moved  for  a  dismissal  on  the 
above  grounds,  on  December  16th.  It  ap- 
peared, at  the  hearing  of  the  motion,  that 
the  district  attorney  was  sick  and  unable  to 
appear  In  court  Evidence  was  taken  as  to 
his  physical  condition  which  showed  this  to 
be  the  fact  and  that  some  days  would  elapse 
before  he  could  safely  undertake  the  trial  of 
the  case.  A  further  continuance  became  nec- 
essary because  the  district  attorney  bad  no 
deputy  and  no  attorney  was  available  to 
take  up  the  prosecution  who  had  any  knowl- 
edge of  the  facts.  The  court  called  attention 
to  the  fact  that  other  cases  were  set  for 
trial  that  would  occupy  all  of  December  and 
would  run  Into  January.  From  the  condition 
of  the  calendar  and  engagements  of  the  court 
the  Judge  stated  that  January  20,  1913,  was 
"the  earliest  date  this  case  could  be  contin- 
ued to."  The  case  was  finally  set  for  Janu- 
ary 21st  No  motion  was  made  to  dismiss 
after  December  16th,  and  defendant  went  to 
trial  on  January  21st  without  further  objec- 
tion.   The  order  was  not  error. 

[3]  It  is  next  contended  that  the  evidence 
is  insufficient  to  Justify  the  verdict  The 
homicide  occurred  in  the  evening  of  May  20, 
1910.  Upon  that  day  the  defendant,  an  Ital- 
ian, and  two  of  his  countrymen — the  deceased 
and  a  third  man — met  in  Sacramento.  They 
spent  the  better  part  of  the  day  together,  vis- 


iting saloons  and  drinking  therein.  The  de- 
ceased paid  for  some  of  these  drinks.  In  the 
afternoon  they  took  the  train  to  the  town  of 
Yolo,  where  they  arrived  at  about  half  past 
7  in  the  evening.  Defendant  carried  a  vaUse 
containing  personal  effects,  which  he  left  in 
the  baggageroom  of  the  railway  station. 
The  three  men  then  left  town,  walking  out  on 
a  public  highway.  The  next  morning  the 
body  of  the  deceased  was  found  Ijrlng  in  the 
grass  alongside  of  the  traveled  part  of  the 
highway.  The  ground  gave  evidence  of  a 
severe  struggle  and  bore  t^^e  marks  of  three 
distinct  sets  of  footprints.  Bruises  and  abra- 
sions and  Incised  wounds — the  latter  as 
though  made  with  a  knife — were  found  upon 
the  head  and  body  of  the  deceased,  and  tn 
addition  there  was  a  punctured  wound  in  the 
front  of  the  body  below  the  short  ribs,  which 
ranged  upward  and  backward,  passing  entire- 
ly through  the  body,  through  the  right  lobe 
of  the  liver  and  the  lower  edge  of  the  left 
lung.  The  hemorrhage  resulting  from  this 
wound  was  tlie  immediate  cause  of  death. 
It  was  inflicted,  according  to  the  admissions 
of  defendant  by  a  three-eighths  Inch  iron  bar 
or  rod  sharpened  to  a  point  which  the  third 
member  of  the  party  drove  through  the  body 
of  the  deceased.  Some  small  articles,  a 
comb,  and  pocket  pencil,  were  found  lying  In 
the  grass  and  "ten  cents,  fifty  cents,  some- 
thing like  that,"  in  money.  No  other  money 
was  found  on  the  person  of  the  deceased. 
The  two  men  who  were  in  company  with  de- 
ceased disappeared;  this  defendant  aban- 
doning his  valise  at  the  Yolo  railway  station. 
Two  years  afterward  be  was  discovered,  ar- 
rested, and  put  on  trial  for  the  murder.  Aft- 
er his  arrest  be  made  a  statement  in  sub- 
stance as  follows:  He  first  met  the  third 
man,  who  he  declares  committed  the  murder, 
to  Sacramento  about  a  month  before  the  day 
of  the  homicide.  He  did  not  know  his  name. 
On  the  morning  of  tlie  homicide,  the  two  met 
the  deceased,  and  again  in  the  afternoon. 
They  drank  together.  Defendant  did  not  no- 
tice any  money  in  the  possession  of  the  de- 
ceased, saving  one  dollar,  which  deceased  put 
upon  a  saloon  counter  to  pay  for  a  drink. 
The  three  together  went  to  Yolo  county,  seek- 
ing work  upon  a  ranch.  They  left  the  town 
In  the  evening  for  this  purpose.  The  deceas- 
ed and  the  third  man  quarreled  on  the  train 
and  again  on  the  road.  He  did  not  know  the 
cause  of  the  quarrel,  other  than  it  was  "some 
lady  quarreL"  They  called  each  other  vile 
names.  They  began  to  fight,  and  be  saw  the 
third  man  Jab  the  deceased  with  the  iron 
bar.  Fearful  of  being  Implicated  in  the 
crime,  be  fied.  Being  ignorant  of  the  English 
language  and  of  American  laws,  he  was  in 
terror  of  arrest,  and  so  abandoned  his  per- 
sonal effects  at  the  railway  station,  and 
walked  all  night  eventually  going  to  Oregon. 
A  murder  had  been  committed.  Admitted- 
ly the  defendant  was  present  at  the  scene  of 
the  homicide.    The  condition  of  the  ground 
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bore  evidence  of  a  protracted  strugrgle  (the 
deceased  was  a  powerful  man).  The  wild 
oats  and  grasses  were  trampled  down  for  a 
radius  of  60  yards.  Undoubtedly  the  defend- 
ant's own  story  exculpates  him,  but  it  was 
for  the  jury  to  sajr  whether  or  not  that  story 
ehoald  be  believed.  The  evidence  was  there- 
fore BufSclent  to  Justify  the  verdict. 

14]  The  single  proposition  upon  which  the 
Justices  of  the  District  Court  of  Appeal  dif- 
fered was  over  the  admissibility  of  certain 
evidence  offered  and  received  by  the  court  in 
an  effort  to  establish  a  motive  for  the  crime, 
which  motive  the  prosecutidn  asserted  to  be 
robbery.  In  its  effort  so  to  do,  the  proseca- 
tlon  offered,  and  the  court  received,  the  teci- 
timony  of  two  witnesses,  Nardini  and  Marti- 
nelU.  Alartlneili  testified  that  be  saw  de- 
ceased about  1^  or  2  weeks  before  the  homi- 
cide, and  that  he  had  about  |180  with  him. 
Nardini  testiJQed  that  he  cashed  a  check  for 
the  deceased  a  few  days  previous  to  the 
homicide,  and  at  that  time  the  deceased  had 
a  purse  under  his  vest  which  contained  prob- 
ably $200.  Appellant's  objection  to  the  intro- 
duction of  this  evidence  was  overruled,  and 
his  motion  to  strike  it  out  was  denied.  It  Is 
conceded,  of  course,  that  proof  of  motive, 
while  never  Indlspensible,  is  always  permissi- 
ble and  often  valuable  People  y.  Durrant, 
116  Cal.  179,  48  Pac.  75;  People  v.  Owens, 
132  CaL  469,  64  Pac.  770.  The  objection  to 
this  evidence,  it  is  said,  consists  in  this:  That 
the  lime  when  it  was  shown  that  the  deceas- 
ed had  money  upon  his  person  was  too  re- 
mote to  give  it  any  probative  value  in  the 
case,  and  that  it  is  not  shown  that  the  de- 
fendant knew  that  the  deceased  bad  this 
money.    So  the  question  is  asked: 

"Bat  bow  can  the  possessirai  of  money  be  evi- 
dence of  a  motive  for  robbery  when  the  assailant 
has  no  knowledge  of  the  fact?" 

[SJ  But  to  this  there  is  a  twofold  answer: 
Kirst,  the  Jury  was  not  bound  by  the  decla- 
ration of  the  defendant  that  he  saw  in  the 
possession  of  the  deceased  only  a  silver  dol- 
lar, and  It  would  be  a  perfectly  legitimate  In- 


ference for  the  jury  to  draw  that  if  the  de- 
ceased did  have  any  considerable  snm  of 
money  upon  the  day  of  the  homicide  he  may 
have  exhibited  it  In  one  or  another  of  the 
saloons  or  the  railway  ticket  office ;  and  the 
second  answer  is  that  to  establish  robbery  as 
a  motive  it  Is  not  at  all  necessary  that  knowl- 
edge that  the  deceased  had  money  should  be 
brought  home  to  the  assailant  It  Is  not 
required  that  thugs  and  highwaymen  shall 
know  that  their  victims'  purses  are  well 
lined  or  lined  at  all.  They  commit  their 
crimes  for  what  the  victims  may  chance  to 
have  upon  their  persons. 

[I]  Again,  it  is  said  that  the  last  date  upon 
which  the  deceased  is  shown  to  have  money 
in  his  possession  was  too  remote  to  give  the 
evidence  probative  value,  and  therefore  to 
render  it  admissible;  it  being  argued  that 
he  might  have  spent  all  of  that  money  be- 
tween the  date  when  last  it  was  seen  upon 
his  person,  and  the  date  of  the  homicide. 
This  is  quite  true.  But  the  argument  goes 
to  the  probative  weight  of  the  evidence,  and 
not  to  its  admissibility.  Marable  v.  State, 
89  Ga.  425,  16  S.  E>.  453;  State  v.  Rice,  7 
Idaho,  762,  66  Pac.  89;  State  v.  Bailey,  79 
Conn.  589,  65  Atl.  934 ;  State  v.  Shelton  (Mo. 
Sup.)  122  S.  W.  736 ;  Shumway  v.  State,  82 
Neb.  152,  117  N.  W.  407 ;  Thurman  v.  Com- 
monwealth, 107  Ya.  912,  60  S.  B.  99 ;  Spates 
v.  State,  62  Tex.  Cr.  R.  532,  138  S.  W.  394. 

[7]  The  proof  of  the  fact  that  the  deceased 
was  in  the  habit  of  carrying  money  upon  his 
person;  that  he  had  about  |200  upon  his 
person  a  few  days  before  the  homicide ;  tliat 
he  had  none  when  the  body  was  discovered — 
affords  strong  evidence  of  motive,  and  there 
was  no  error  in  admitting  the  evidence. 

The  Judgment  and  order  appealed  from 
are  therefore  afSrmed. 

We  concur:  MELVIN,  J.;  LORIOAN,  X; 
ANGELLOTTI,  J. 

SLOSS,  J.    I  concur  In  the  jndgment 


Digitized  by 


Google 


1020 


145  PACIFIO  BBPOBTEB 


(CaL 


(1(9  Cat.  M) 

REHFUSS  T.  REHFUSS.     (8.  F.  6171.) 
(Sapreme  Court  of  CallfornU.     Jan.  2,  1915.) 

1.  I>IVOBCS    (j    166*)  —  iKTEBLOCrrrOBT   JtTDO- 

ItENT— "EXCUSABLB   NEOLECT." 

Where  a  husband,  -who  was  seeking  divorce, 
represented  to  his  wife  that  if  she  contested  his 
charges  and  made  countercharges  their  minor 
child  would  be  ^ven  into  the  custody  of  a  pub- 
Uc  institution  and  she  could  never  see  it,  and 
her  attorney  corroborated  him,  her  failure  to 
oppose  the  suit  was  "excusable  neglect,"  within 
Code  Civ.  Proc  i  473,  authorizing  the  vacation 
of  judgments  taken  against  a  party  through  his 
excnsable  neglect. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {$  633-542,  546,  548;    Dec,  Dig.  I 

ie6.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Excusable  Neglect] 

2.  Divorce  (|  165*)— Judokents— Vacation. 

Where  a  wife,  in  consideration  of  an  agree- 
ment with  her  husband  as  to  the  custody  of  a 
minor  child  and  to  the  disposition  of  his  prop- 
erty, agreed  not  to  oppose  hia  suit  for  divorce, 
an  interlocutory  judgment  of  divorce  should  be 
set  aside,  being  based  on  collusive  agreement. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §g  533-542,  546,  54d;  Dec.  Dig.  | 
165.*] 

8.  Divorce  (J  151*)  —  Jxtdoiiknt  —  BiuKy 

FBOM— "New  Triau" 

Where  the  defendant  in  a  divorce  suit  filed 
an  answer  admitting  the  allegations  of  the  com- 
plaint, her  remedy  to  set  aside  an  interlocutory 
judgment  for  plaintiff  is  under  Code  Civ.  Proc 
(  473,  authorizing  relief  from  judgments  ob- 
tained through  excusable  neglect,  and  not  by  a 
motion  for  new  trial,  for  that  motion  is  to  ob- 
tain a  review  of  issues  already  tried. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  509-513;   Dec.  Dig.  {  151.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  New  TriaL] 

4.  DivoBCE  (I  160*)— Actions— JuDGMEWT. 

Though  the  defendant  in  a  divorce  action 
defaults,  judgment  cannot  be  granted  until  the 
facts  upon  which  the  relief  is  sought  are  estab- 
lished. 

[EM.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {  521 ;  Dec  Dig.  |  ItK).*] 

5.  Divorce  (|  161*)  —  Actions  —  Judgment— 
Setting  Aside. 

A  default  judgment  of  divorce  will  be  set 
aside  on  slight  showing,  for  the  state  is  also 
interested,  being  concerned  with  the  preserva- 
tion of  the  marriage  relation. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  SS  522-526;    Dec  Dig.  f  161.*] 

6.  Divorce  (|    11*)— Proceedings  —  Pabtieb 
Interested. 

The  state  is  interested  in  divorce  proceed- 
ings, being  concerned  with  the  preservation  of 
the  marriage  relation. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  18.  472;  Dec.  Dig.  {  ll.»] 

7.  Divorce  rt  165*)— Judgment— Vacation. 

Where  the  defendant  wife,  who  filed  an  an- 
swer and  cross-bill,  withdrew  her  answer  and 
filed  another  admitting  the  allegations  of  the 
complaint,  the  court,  on  motion  to  set  aside  an 
interlocutory  judgment,  may  consider  that  the 
cross-bill  was  not  denied,  although  the  fact  that 
the  cause  was  not  at  issue  is  not  usually  ground 
for  the  vacation  of  a  judgment 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  ii  533-542,  546,  548;  Dec.  Dig.  i 
165.*] 


In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Thos.  F. 
Graham,  Judge. 

Action  by  Herman  R  Rebfuss  against 
Elizabeth  A.  Rehfuss.  From  an  order  setting 
aside  an  interlocutory  judgment  of  divorce, 
plaintiff  appeals.    Affirmed. 

Austin  Lewis,  of  San  Francisco,  and  R.  M. 
Royce,  of  Oalrland,  for  appellant  Stafford 
it  Stafford,  of  San  Francisco,  tor  respondent 

SULLIVAN,  O.  J.     Plaintiff  brought  an 
action  against  defendant  for  divorce,  on  the 
ground  of  extreme  cruelty.    Defendant  an- 
swered, denying  specifically  the  acts  of  cruel- 
ty alleged  against  her.    With  her  answer  she 
filed  a  cross-complaint  charging  plaintiff  with 
extreme  cruelty  and  praying  for  a  divorce 
from  him.    No  answer  to  the  cross- complaint 
was  ever  filed.  After  filing  her  original  anawer 
and  cross-complaint,  the  defendant  filed  an 
amended  answer  In  which  she  admitted  all 
of  the  averments  of  the  plalntlfTs  complaint 
Thereafter  the  case  was  tried.    At  the  trial 
the  defendant  appeared  in  person.    Ber  at- 
torney was  not  present,  end  she  was  not  call- 
ed upon  to  testify.    PlalntlfTs  attorney  testi- 
fied to  the  fact  of  plalntlfTs  residence  for 
the  requisite  length  of  time  In  California 
and  In  the  county  wherein  the  action  was 
brought     Plaintiff,  the  only  other  witness, 
testified  that  on  one  occasion  defendant  filed 
a  shot  at  blm  from  a  pistol,  with  Intebt  to 
kill.    He  testified  to  no  other  act  of  cruelty. 
The  testimony  as  to  the  shooting  was  not  cor- 
roborated,   in  her  original  answer,  referring 
to  the  shooting,  the  defendant  alleged  that  on 
a  certain  occasion  she  "discharged  a  pistol 
near  plaintiff,  but  not  at  him  or  with  Intent 
to  kill  or  Injure  him,  but  merely  to  frighten 
him,  shortly  after  he  had  cursed  and  sworn 
at  defendant  and  called  her  vile  and  low 
names,  and  after  plaintiff  bad  badly  beaten, 
hurt,  and  badly  Injured  defendant"    At  the 
trial  no  reference  was  made  to  defendant's 
cross-complaint  on  file.    On  the  testimony  of 
plaintiff  and  his  attorney  the  court  granted 
an  interlocutory  judgment,  adjudging  that  he 
was  entitled  to  a  divorce  and  awarding  him 
the  cpstody  of  the  minor  child  of  the  parties, 
aged  two  years.    After  judgment  the  defend- 
ant employed  other  attorneys  to   represent 
her  In  place  of  her  original  attorney.  Through 
her    substituted    attorneys    she    moved   the 
court,  within  four  months  after  the  trial,  to 
set  aside  the  judgment   taken  against  her, 
upon   the   following  grounds:    (1)  That  the 
judgment  was  taken  against  her  by  reason 
of  her  mistake.  Inadvertence,  surprise,  and 
excusable  neglect ;  (2)  that  the  cause  was  not 
at  issue  at  the  time  of  trial.    In  her  affldarlt 
used  upon  the  motion,  defendant  alleged  that 
the  denials  and  averments  contained  In  ber 
answer  and    cross-complaint   are  true,  and 
averred  that  "she   reiterates  the  averments 
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and  statements  contained  In  her  answer  and 
aaia  CFoss-complalnt"  She  further  deposed 
that  it  was  her  Intention  to  contest  plaintiff's 
application  for  a  divorce ;  that  In  pursuance 
«f  her  Intention  she  filed  her  answer  and 
cross-complaint;  that  on  June  19,  1011,  her 
attorney  then  representing  her  advised  her 
to  sign  an  amended  answer  admitting  the 
tmth  of  all  of  the  allegations  of  plalntlfTs 
complaint,  although  the  same  were  untrue; 
that  she  "was  solely  Induced  to  sign  said 
amended  complaint  (answer)  on  the  advice 
of  her  said  attorn^,  who  told  her  that  If 
ahe  contested  said  action  the  court  would 
award  the  custody  of  the  only  child  of  plain- 
tiff and  said  defendant,  namely,  Herman 
B.  Rehfuss,  Jr.,  to  some  public  Institution, 
and  that  the  care  and  custody  of  said  child 
would  be  takm  from  both  plaintiff  and  de- 
fendant; •  •  •  that  she  was  deeply  at- 
tached to  said  child  and  Interested  in  Its 
welfare,  and  moved  solely  by  love  for  said 
child  she  consented  to  sign  said  so-called 
amended  answer."  In  her  affidavit  she  stated 
that  her  attorney  advised  her  that  if  the 
child  were  awarded  to  the  plaintiff  she  would 
be  permitted  to  see  the  child  and  "have  him 
more  or  lees  in  her  care,"  and  if  the  child 
were  placed  in  some  public  institution  she 
would  not  have  such  right  or  privilege ;  that 
she  appeared  at  the  trial  at  the  request  of 
plaintiff,  who  told  her  that  "the  judge  might 
want  to  see  her  and  asic  some  questions." 
She  also  stated  in  her  affidavit  that  "her 
husband  had  told  her  that  if  she  contested 
said  action  her  child  would  be  taken  from 
him  and  her  and  ^ven  to  some  public  In- 
stitution." One  of  plaintiff's  attorneys  in  an 
affidavit  used  in  opposition  to  the  motion 
averred  that  notice  of  the  time  and  place  of 
trial  had  been  given  to  the  defendant;  that 
her  attorney,  upon  whom  the  notice  had  been 
served,  "stated  that  he  would  not  be  present 
at  said  trial,  as  there  were  no  issues,  but 
that  defendant  should  be  present;  •  •  • 
that  on  the  31st  of  May  defendant's  attorney 
wrote  to  affiant  a  letter  in  which  he  stated: 
'I  win  file  a  withdrawal  of  Mrs.  Rehfass' 
answer,  so  yon  can  serve  me  with  notice  of 
trial  and  I  will  not  appear.'  "  He  further  de- 
posed in  his  affidavit  that  on  the  19th  day 
of  June,  1911,  he  received  from  defendant's 
attorney  another  letter  in  which  the  latter 
stated: 

"I  have  to-day  had  Mrs.  Rehfuss  verify  the 
amended  answer  and  filed  It.  Tou  stated  when 
I  last  saw  you  that  you  would  have  Mr.  Reh- 
fuss sign  the  agreement  re^rding  the  custody 
of  the  child  and  file  it  Would  you  kindly  let 
me  know  when  you  do  file  same.  I  hope  you 
will  now  have  the  matter  set  for  trial  and  would 
deem  it  a  favor  if  you  would  notify  me  of  the 
result  of  the  court's  decision." 

In  an  affidavit  by  defendant's  former  attor- 
ney, filed  in  opposition  to  the  motion,  he  de- 
nied that  he  had  given  the  advice  or  made 
the  statements  alleged  in  defendant's  affidavit 
to  have  been  given  and  made.  He  alleged  In 
his  affidavit  that  pending  the  action  the  par- 


ties arrived  at  an  agreement  concerning  their 
property  rights  and  the  custody  of  their 
child;  that  this  agreement  was  the  result  of 
a  meeting  of  the  parties  and  their  attorneys 
in  the  office  of  the  attorneys  for  the  plaintiff ; 
that  pursuant  to  this  agreement  the  plaintiff 
executed  and  delivered  to  his  wife  a  quit- 
claim deed  conveying  to  her  certain  real  prop- 
erty in  dispute  between  them ;  and  that  the 
defendant  on  her  part  in  consideration  of  the 
deed,  executed  an  agreement  relinquishing  to 
the  husband  her  right  to  the  custody  of  the 
child;  that  when  the  defendant  received 
the  deed  she  instructed  her  attorney  to  with- 
draw her  answer  and  cross-complaint  end 
said  to  him,  "Let  him  (referring  to  her  hus- 
band) go  ahead  now  and  get  his  divorce^" 
He  further  deposed,  using  his  own  language, 
"that  the  defendant  Instructed  me  immediate- 
ly after  the  said  meeting  of  the  said  parties 
in  Mr.  Austin  Lewis'  office,  that  after  all  docu- 
ments were  executed  carrying  oat  the  terms 
therein  agreed  upon  that  I  wbs  to  then  fll^  a 
withdrawal  of  the  answer  and  cross-com- 
plaint filed  therein  by  the  defendant,  end  the 
plaintiff  was  to  proceed  with  the  divorce  as 
he  thought  fit" ;  that  on  June  13th  he  called 
upon  plaintiff's  attorneys  "with  a  view  to 
filing  a  withdrawal  of  the  answer  and  cross- 
complaint";  that  one  of  the  plaintiff's  at- 
torneys in  the  interview  "suggested  that  it 
would  be  better  for  the  court  records  if  the 
defendant  were  to  file  an  amended  answer 
admitting  the  charges  in  the  complaint"  He 
further  stated  in  his  affidavit:. 

"The  next  day  I  consulted  with  the  defendant 
and  she  remarked  that  she  was  agreeable  to 
signing  this  (amended  answer),  as  she  wanted 
bim  now  to  go  ahead  and  get  his  divorce;  that 
she  was  well  satisfied  with  the  matters  as  I  bad 
arranged  them  for  her." 

Plaintiff  himself  filed  no  affidavit  in  re- 
sponse to  that  of  defendant,  nor  did  he  testify 
at  the  hearing  of  the  motion,  although  oral 
testimony  was  then  taken. 

[1-4]  The  failure  of  plaintiff  to  deny  the 
averments  of  defendant's  affidavit  that  he 
"bad  told  her  that  if  she  contested  said  ac- 
tion her  child  would  be  taken  from  him  and 
her  and  given  to  some  public  Institution"  war- 
ranted the  court  In  believing  that  the  plaintiff 
had  made  such  representations  to  her.  The 
record  before  us  shows  beyond  doubt  that  the 
interlocutory  Judgment  was  taken  against 
defendant  through  her  excusable  neglect  or 
through  a  collusive  agreement  entered  Into 
between  the  parties.  In  either  event,  the 
Judgment  was  properly  set  aside.  Upon  the 
showing  made  by  the  defendant,  if  the  court 
believed  the  declarations  contained  in  her 
affidavit,  the  court  was  Justified  in  holding 
that  her  failure  to  defend  the  action  was  due 
to  her  excusable  neglect,  induced  by  fear 
that,  if  she  did  defend,  her  infant  child 
would  be  taken  from  her  and  its  father  and 
placed  In  some  public  Institution.  ThLs  fear 
was  engendered  In  her,  according  to  her 
sworn  statement,  by  the  representations  madr 
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to  her  by  her  husband  and  her  own  attorney. 
Her  neglect,  under  the  circumstances  detail- 
ed In  her  afiSdavit,  was  excusable  In  law. 

Section  473,  Code  of  Civil  Procedure,  pro- 
vides that: 

"The  court  may,  •  •  •  5n  its  discretion, 
*  *  •  relieve  a  party  or  bis  legal  representa- 
tive from  a  judgment,  order,  or  other  proceed- 
ing taken  against  him  through  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect." 

The  defendant  was  entitled  to  relief  nnder 
this  section.  Her  remedy  conld  not  be  by 
motion  for  a  new  trial.  Her  original  answer 
was  superseded  by  her  amended  answer, 
which  admitted  all  of  the  allegations  of  the 
complaint  and  raised  no  issue  of  fact  No 
Issne  of  fact  having  been  raised  or  tried,  de- 
fendant had  no  right  to  move  for  a  new 
trial,  as  a  new  trial  is  a  re-examination  of 
issues  already  tried. 

In  a  divorce  action,  "whether  the  defend- 
ant suffered  default  or  not,  the  relief  shall 
not  be  granted  until  the  facts  upon  which 
it  Is  sought  are  established  by  proof.  In 
such  an  instance,  however,  as  In  any  other 
where  the  defendant  makes  default  and  suf- 
fers Judgment  upon  a  mere  ex  parte  showing, 
his  remedy  in  seeking  relief  from  the  Judg- 
ment Is  In  isectlon  473  of  the  Code  of  Civil 
Procedure,  and  not  upon  motion  for  a  new 
trial."  Foley  v.  Foley,  120  Cal.  33-37,  52 
Pac.  122,  123  (65  Am.  St  Rep.  147). 

If  the  trial  court  disbelieved  the  state- 
ments made  by  defendant  la  her  afHdavlt 
and  her  oral  testimony  given  at  the  hearing 
of  the  motion,  and  accepted  as  true  the  al- 
legations of  the  affiants  contained  In  their 
affidavits  used  in  opposition  to  the  motion, 
the  court  was  bound  to  vacate  the  interlocu- 
tory Judgment  on  the  ground  of  collusi<»i 
between  the  parties.  In  Mulkey  v.  Mulkey, 
100  Cal.  91,  34  Pac.  621,  an  action  for  divorce, 
the  defendant  moved  to  set  aside  a  default 
Judgment  The  motion  was  denied  and  the 
defendant  appealed.  In  reversing  the  order 
denying  the  motion  the  court  said: 

"The  facts  stated  in  the  affidavit  of  defendant 
show  either  collusion  between  the  parties,  or 
that  the  defendant  was  grossly  misled  and  de- 
ceived by  her  husband.  *  *  *  In  either  case 
the  court  should  have  been  prompt  to  set  aside 
the  judgment  and  to  allow  the  defendant  to  an- 
swer, so  that  the  case  might  be  heard  and  de- 
termined on  its  merits." 

[t,  •]  The  rules  of  practice  applicable  to 
divorce  actions  differ  in  many  respects  from 
those  which  govern  other  actions.  In  an 
action  for  divorce,  upon  very  slight  showing 
the  court  will  set  aside  a  default  If  applica- 
tion for  relief  be  made  in  due  time.  And  al- 
though In  other  actions  a  party  seeking  re- 
lief from  default  must  support  his  motion 
by  an  affidavit  of  merits,  no  such  affi- 
davit is  required  on  motion  to  set  aside 
the  Judgment  in  an  action  for  divorce. 
The  law  U  at  all  times  very  solicitous  to  pre- 
serve the  Integrity  of  the  marriage  relation. 
That  relation  la  the  basis  of  the  family,  the 


foundation  of  society.  It  cannot  be  destroy- 
ed by  the  mere  consent  whim,  or  caprice  of 
the  parties  to  the  marriage,  nor  can  It  be 
stipulated  away  In  Judicial  proceedings.  The 
relation  can  be  dissolved  only  by  consent  of 
the  state,  and  upon  statutory  grounds,  pre- 
sented in  good  faith  to  a  court  of  competent 
Jurisdiction.  An  action  for  divorce  concerns 
not  only  the  parties  Immediately  interested, 
but  also  the  state.  The  attorneys  in  the  case 
represent  the  respective  parties — the  court 
in  a  sense  represents  the  state.  It  is  the  dnty 
of  the  court  representing  the  state,  in  ac- 
cordance with  the  letter  and  policy  of  the 
law,  to  guard  strictly  against  fraud,  oolln- 
slon,  or  imposition  when  the  husband  or  wife 
seeks  to  dissolve  the  bonds  that  bind  them  to- 
gether. As  well  said  by  the  Supreme  Court 
of  Connecticut  in  Allen  v»  Allen,  73  Conn. 
54,  46  AU.  242,  49  U  R.  A.  142,  84  Am.  St 
Rep.  135: 

"When  an  attempt  is  made  through  the  courts 
to  undo  a  marriage,  the  state  becomes  in  a  sense 
a  party  to  the  proceedings,  not  necessarily  to 
oppose,  but  to  make  sure  that  the  attempt  will 
not  prevail  without  sufficient  and  lawful  cause 
shown  by  the  real  facts  of  the  case,  nor  unless 
those  conditions  are  found  to  exist  at  the  time 
the  decree  is  made  upon  which  the  state  per- 
mits a  divorce  to  be  granted.  The  state  baa  an 
interest  in  the  maintenance  of  the  marriage  tie, 
which  neither  the  collusion  nor  the  negligence 
of  the  parties  can  impair." 

Where  It  becomes  manifest  to  the  court,  be- 
fore it  loses  Jurisdiction  of  the  case,  that  a 
Judgment  decreeing  a  divorce  has  been  ob- 
tained by  collusive  agreement  between  the 
parties,  or  through  fraud  practiced  upon  the 
court,  the  court  has  the  Inherent  power  to 
set  aside  the  Judgment  This  it  may  do  on 
its  own  motion.  Mclntyre  v.  Mclntyre,  9 
Misc.  Rep.  252,  SO  N.  Y.  Supp.  200;  Weldi 
V.  Welch,  16  Ark.  627;  2  Nelson  on  Marr. 
&  Dlv.  i  1050;  Edson  y.  Edson,  108  Mass. 
590, 11  Am.  Rep.  393 ;  Earle  v.  Earle,  91  Ind. 
27;  Johnson  v.  Coleman  et  al.,  23  Wis.  452, 
99  Am.  Dec  193;  Allen  v.  Maclellan,  12  Fa. 
328,  61  Am.  Dea  608 ;  Boyd's  Appeal,  38  Pa. 
241 ;  Adams  v.  Adams,  61  N.  H.  388,  12  Am. 
Rep.  134;  Graham  v.  Graham,  54  Wash.  70, 
102  Pac.  891,  18  Ann.  Casw  999;  Rush  ▼. 
Rush,  46  Iowa,  648,  26  Am.  Rep.  179. 

[7]  One  of  the  grounds  of  defendant's  mo- 
tion was  that  the  cause  was  not  at  lasne  at 
the  time  uie  Interlocutory  Judgment  was 
rendered.  Although  ordinarily  this  ground 
would  not  be  sufficient  to  warrant  the  court 
in  setting  aside  a  Judgment  yet  the  court 
bad  a  right  to  take  into  conslderatlim,  in 
passing  upon  the  motion  to  vacate  the  Judg- 
ment the  fact  that  there  was  an  unanswered 
croes-complalnt  of  defendant  on  file  contain- 
ing allegations  which.  If  true,  should  prevent 
the  plaintiff  from  obtaining  a  divorce. 

The  order  appealed  from  is  affirmed. 

We  concur:  HBNSHAW.J.;  MELVIN.X: 
LORIQAN,  J, 
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(169  Cal.  107) 

MILLER  et  ax.  ▼.'  PACIFIO  ELBOTRIO  RT. 

CO.     (U  A.  8437.) 

(Supreme  Court  of  Califorula.     Jan.  5,  1915. 

Rehearioc  Denied  Feb.  4,  1016.) 

1.  Cabbiebs  (S  818*)  —  Pebsonal  Irjubt  — 
SuFFiciENCT  or  EviDKMCB— Invitation  to 
Leave  Cab. 

Id  an  action  for  the  death  of  plaintiffs'  son, 
evidence  held  to  warrant  a  finding  that  he  left 
the  car  and  walked  t>ack  over  the  track -to  the 
station  upon  the  express  or  the  implied  invita- 
tion of  defendant's  conductor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1270.  1307-1314;  Dec.  Dig.  | 
818.*] 

2.  CABBiKBa  (i  803*)— Dtrrr  to  Pabsenqkbs 
— SEnriNo  Down  Fassknoxb. 

A  carrier  owes  to  a  passenger  the  duty  of 
safely  delivering  him  at  bis  destination,  and, 
when  the  passenger  is  carried  beyond  bis  station 
and  is  directed  by  the  conductor  to  alight,  must 
provide  him  with  a  safe  means  of  return  to  the 
station ;  and  the  relation  of  carrier  and  paasen- 

Ser  does  not  terminate  until  the  passenger  has 
ad   a   reasonable   opportunity   of   leaving   the 
carrier's  premises. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1216,  1218,  1224,  1226-1232, 
1234-1240,  1243;   Dec.  Dig.  |  803.*] 

3.  Cabbiebs  (§  347*)— Psbsonal  Injubies— 
Question  fob  Jubt— Contbibutobt  Nbou- 

OENCE. 

On  evidence  in  an  action  for  the  death  of 
plaintiffs'  son,  who  was  carried  by  his  station 
and  then  invited  to  leave  the  car  and  walk  back 
over  the  track  to  the  station,  and  who  was  killed 
by  the  backing  train,  his  contributory  negli- 
gence was  for  Uie  Jury. 

[Ed.  Note.— For  other  case^  see  Carriers, 
Cent.  Dig.  §1 1346, 1350-1386,  ]Ss&-1397,  1402; 
Dec.  Dig.  i  347.*] 

4.  Appeal  and  Ebbob   (i  1056*)— Habmt,k«s 

EBBOB— EXCLTJSION    OF   EVIDENCE. 

In  such  action,  where  a  witness  for  de- 
fendant, whose  testimony  was  of  slight  bearing 
on  the  cause  of  death,  testified  that  deceased  had 
taken  three  or  four  drinks,. but  refused  to  sthte 
that  he  was  drunk,  and  where  plaintiffs'  cross- 
examination  undertook  to  show  that  the  witness 
bad  been  influenced  in  favor  of  defendant  by 
reason  of  bis  relations  with  defendant,  the  ex- 
clusion of  an  explanation  offered  to  sustain  the 
credit  of  the  witness.  If  erroneous,  was  not  re- 
rersible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4187-1103,  4207 ;  Dec.  Dig. 
S  1056.*] 

Department  1.  Appeal  from  Suiterior  Court, 
San  Bernardino  County;  Frank  F.  Oster, 
Judge. 

Action  by  George  Miller  and  wife  against 
the  Pacific  Electric  Railway  Company.  Judg- 
ment for  plaintiffs,  and,  from  the  Judgment 
and  an  order  denying  a  new  trial,  defend- 
ant appeals.     Judgment  and  order  affirmed. 

J.  W.  McKlnley,  Frank  Karr,  A.  W.  Ash- 
bum,  Jr.,  and  R.  C.  Oortner,  all  of  Los  An- 
geles, and  Leonard  &  Surr,  of  San  Bernardi- 
no, for  appellant  WiUla  &  Guthrie,  John 
Brown,  Jr.,  and  Daley  &  Byrne,  all  of  San 
Bernardino,  for  respondents. 

STX>SS,  J.  The  plaintiffs  brought  this  ac- 
tion to  recover  damages  for  the  death  of 


tbelr  son,  George  E.  Miller,  wbo,  it  was 
claimed,  was  killed  through  the  negligent 
acts  of  the  defendant's  servants.  There  was 
a  verdict  and  judgment  for  $7,600  in  favor 
of  the  plaintiffs.  The  defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing its  motion  for  a  new  trial. 

The  main  contention  of  the  appellant  is 
that  the  evidence  did  not  support  the  find- 
ings, implied  in  the  verdict  of  the  Jury,  that 
the  defendant  was  guilty  of  negligence  prox- 
imately causing  George  E.  Miller's  injuries 
and  death,  and  that  said  George  E.  Miller 
was  himself  free  from  contributory  negli- 
gence. 

The  defendant  operated  a  line  of  electric 
railway  from  the  city  of  San  Bernardino  to 
the  town  of  Highland.  One  of  the  points  on 
the  line  was  Harlem  Springs,  where  the  de- 
fendant maintained  a  regular  station  for  re- 
ceiving and  discharging  passengers.  Com- 
ing from  San  Bernardino,  the  track,  as  it  ap- 
proached Harlem  Springs,  ran  in  a  north- 
easterly direction.  At  the  station  there  was 
a  platform  and  a  covered  shed  or  pavilion. 
Beginning  about  40  feet  beyond  the  end  of 
the  platform,  a  bridge  or  trestle,  about  80 
feet  in  length,  carried  the  track  over  a  de- 
pression some  few  feet  In  depth. 

On  the  night  of  December  26,  1911,  at 
about  10  o'clock,  George  EL  Miller  (whom 
we  shall  In  this  opinion  call  "Miller")  took 
passage  at  San  Bernardino  upon  a  car  of 
defendant  bound  for  Highland  and  Interme- 
diate points.  He  had  a  ticket  for  Harlem 
Springs,  and,  during  the  progress  of  the 
Journey,  presented  his  ticket  to  the  conduc- 
tor. There  were  other  passengers  desiring 
to  alight  at  Harlem  Springs,  but  the  con- 
ductor, through  an  oversight,  omitted  to  sig- 
nal for  a  stop  at  that  point  until  the  car 
was  opposite  the  station.  The  motorman 
ran  on  until  he  had  crossed  the  trestle  and 
then  brought  the  car  to  a  standstill.  As  the 
car  passed  Harlem  Springs  station.  Miller, 
who  had  been  sitting  in  the  open  section  at 
the  rear  of  the  car,  arose  and  took  a  posi- 
tion on  or  near  the  steps.  The  conductor 
told  him  not  to  get  off  the  car  until  It  stop- 
ped. Miller  left  the  car  after  It  bad  crossed 
the  trestle,  and  started  to  walk  along  the 
track  toward  the  station.  (The  railroad  ran 
upon  Ita  private  right  of  way,  and  not  on  a 
public  highway.)  Meanwhile  the  conductor 
had  notified  other  passengers  that  the  car 
would  return  to  the  station,  and  he  gave  the 
signal  to  back.  The  motorman,  remaining 
at  his  post  at  the  front  of  the  car,  reversed 
the  power  and  started  the  ear  backward  to- 
ward the  station.  When  the  car  had  gone  a 
part  of  the  way  over  the  trestle,  it  struck 
Miller  and  killed  him.  The  conductor  did 
not  see  Miller  on  the  track  until  the  car 
was  almost  upon  him,  and  the  signal  to  stop, 
which  he  then  gave,  was  too  late. 

[1]  The  instructions  presented  the  case  to 
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the  Jnry  upon  the  tlieory,  briefly  stated,  that 
tbe  defendant  was  not  liable  unless  Miller 
left  the  car  and  returned  over  the  track  to- 
ward the  station  upon  the  Invitation,  express 
or  Implied,  of  the  conductor,  and  unless,  fur- 
ther, he  was  struck  while  In  the  exercise  of 
due  care  In  consequence  of  the  negligent  act 
of  the  conductor  In  running  the  car  back  up- 
on him  without  proper  warning  and  In  disre- 
gard of  the  action  taken  by  Miller  in  reli- 
ance upon  the  said  invitation.  The  defend- 
ant insists  that  the  evidence  did  not  warrant 
a  finding  of  the  Invitation  referred  to  in  the 
instructions.  But  this  position  Is  not  tenable 
on  the  record.  There  was  evidence  that  the 
night  was  dark,  cold,  and  stormy.  The 
ground  under  the  trestle  was  wet  and 
swampy.  Tbe  most  direct  and  convenient 
way  of  returning  to  the  station  was  along  tbe 
track.  Any  other  course  would  have  Involved 
a  long  detour  through  private  property  and 
across  wire  fences.  The  warning  not  to  leave 
the  car  until  It  stopped  might  very  reason- 
ably have  been  understood  by  Miller  and  by 
the  jury  to  carry  with  it  an  affirmative  au- 
thorization to  alight  when  the  car  should 
stop.  And,  under  the  circumstances  above 
detailed,  it  was  well  within  the  province  of 
the  Jury  to  Infer  that  an  invitation  to  leave 
the  car  on  the  further  side  of  tbe  bridge  was 
an  Ipvltation  to  the  passenger  to  return  to 
the  station  by  way  of  the  railroad  track. 
Tbe  appellant's  ar^^uments  on  this  point  are, 
to  a  great  extent,  based  upon  a  view  of  the 
evidence  which  tbe  Jury,  by  its  verdict,  re- 
jected. Thus,  it  is  claimed  that  Miller  left 
the  car  before  It  stopped,  or  after  tbe  con- 
ductor bad  announced,  in  his  hearing,  that 
the  car  would  be  backed  to  the  station.  But 
there  was  testimony,  which  tbe  Jury  appar- 
ently accepted,  to  the  effect  that  Miller  got 
off  the  car  Just  after  it  stopped,  and  that  the 
conductor's  announcement  regarding  the  back- 
ing was  not  made  until  after  Miller  bad 
alighted  and  disappeared  Into  tbe  night 

[2]  The  authorities  are  clear  to  the  point 
that  a  carrier  owes  to  a  passenger  the  duty 
of  safely  delivering  blm  at  his  destination, 
and  that  the  relation  of  carrier  and  passen- 
ger does  not  terminate  until  the  passenger 
has  had  a  reasonable  opportunity  of  leaving 
the  carrier's  premises.  Melton  v.  Birming- 
ham Ry.  Co.,  153  Ala.  95,  45  South.  151,  16 
L.  E.  A.  (N.  S.)  467 ;  Burke  v.  C.  &  N.  Ry. 
Co.,  108  111.  App.  565;  Glenn  v.  Lake  Erie, 
etc.,  B.  R.  Co.  (Ind.  App.)  73  N.  E.  8C1 ;  Tex- 
as, etc.,  Ry.  Co.  v.  Dick,  26  Tex.  Civ.  App. 
256,  63  S.  W.  895.  When  the  passenger  Is 
carried  beyond  his  station,  and  Is  directed 
by  the  conductor  to  alight,  the  carrier  owes 
him  the  duty  of  providing  him  with  a  safe 
means  of  return  to  the  station.  Nellis  on 
Street  Railways  (2d  Ed.)  g  326;  Kentucky 
Ry.  Co.  V.  Buckler,  125  Ky.  24,  100  S.  W.  328, 
8  L.  R.  A.  (N.  S.)  555,  128  Am.  St  Rep.  2.34 ; 
N.  Y.  C.  &  St  L.  Ry.  v.  Doane,  115  Ind.  435, 
17  N.  E.  913,  1  L.  R.  A.  157,  7  Am.  St.  Rep. 
451 ;  Adams  v.  Mo.  P.  By.  Co.,  100  Mo.  655, 


12  S.  W.  637,  IS  S.  W.  509.  The  cases  dted 
by  appellant  are  not  in  conflict  with  these 
views.  In  C.  H.  &  I.  R.  Co.  v.  Carper,  112 
Ind.  26.  13  N.  E.  122,  14  N.  E.  .352.  2  Am.  St 
Rep.  144,  the  Injured  iwrson  was  on  the 
wrong  train,  having  boarded  it  by  hla  own 
mistake.  It  was  held  that  the  conductor  was 
not  acting  within  the  scope  of  bis  authority 
In  directing  the  mode  of  return  to  the  sta- 
tion. A  similar  situation  was  piresented  in 
Finnegan  v.  Chla,  etc..  By.  Co.,  48  Minn.  378, 
51  N.  W.  122,  16  Ia  B.  A.  399.  In  State  v. 
Grand  Trunk  R.  Co.,  68  Me.  176,  4  Am.  Bep. 
258,  as  in  Buckley  v.  Old  Colony  R.  Co.,  161 
Mass.  26.  36  N.  E.  583,  there  was  no  invita- 
tion to  alight;  the  passenger  knowing  that 
the  train  bad  not  been  stopped  for  that  pur- 
pose. Our  own  decision  tn  Benson  v.  C.  P. 
B.  B.  Co.,  98  Cal.  45,  32  Pac.  809,  33  Pac.  206, 
does  not  aid  the  appellant  There  the  pas- 
senger had  disembarked  at  the  station  next 
after  tbe  one  for  which  she  was  bound,  and 
bad  received  injuries  in  walking  back  along 
the  track.  A  verdict  in  favor  of  the  carrier 
was  sustained,  the  court  basing  its  ruling 
upjon  the  ground  that  the  passenger  bad  been 
left  in  a  place  of  safety  and  was  not  called 
upon  to  return  to  her  destination  by  way  of 
the  railroad  track.  The  case  of  N.  Y.  Ry.  Co. 
V.  Doane,  supra,  is  distinguished  on  this 
ground,  the  court  citing  with  approval  the 
declaration  found  in  section  617  of  Hutchin- 
son on  Carriers,  that: 

"Where  the  passenKer  is  carried  past  the  plat- 
form, or  usual  alighting  place,  and  is  required 
plther  expressly  or  impliedly  to  leave  the  car 
without  aaslataoce,  and  to  find  his  way  unaided 
to  tbe  station,  during  which  time  he  receives 
injury,  the  carrier  ia  liable." 

[3]  The  appellant  contends  that,  even  If  it 
be  granted  that  Miller  was  upon  tbe  trestle 
by  defendant's  invitation,  he  was  still,  as 
matter  of  law,  guilty  of  contributory  negli- 
gence. We  cannot  agree  with  this  claim. 
According  to  the  finding  of  the  Jury,  be  was 
rightfully  on  the  track,  having 'started  to 
walk  to  the  station  at  the  conductor's  sug- 
gestion and  without  any  knowledge  that  the 
car  was  to  be  backed.  The  conductor  sig- 
naled the  motorman  to  back  by  sounding 
three  bells.  But  it  Is  not  clear  that  Miller 
was  .then  In  a  position  to  have  heard  this 
signal,  nor  Is  there  any  evidence  that  he 
luiew  what  it  meant  if  be  did  hear  it  Ue 
was  on  the  trestle  when  the  car  came  near 
him,  and  it  was  clearly  for  the  Jury  to  say  . 
whether  he  should  Iiave  become  aware  of  its 
approach  sooner  and  whether  he  then  acted 
as  a  reasonably  prudent  man  would  act  un- 
der the  drcum.^tances. 

[4]  The  appellant  assigns  as  error  the  ac- 
tion of  the  court  in  sustaining  objections  to 
certain  testimony  offered  by  defendant  with 
a  view  to  sustaining  the  credit  of  one  of  its 
witnesses.  This  witness  had  given  testimony, 
which  was.  In  fact,  of  slight  moment  lie 
knew  little  or  nothing  of  the  material  facts 
bearing  directly  upon  the  cause  of  Miller's 
death,  but  had  testified  tliat.  In  the  course 
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of  the  evening,  Miller  had  taken  three  or  four 
drinks.  He  expressly  refused  to  state,  how- 
ever, that  Miller  was  drunk.  The  plalntlfts. 
In  cross-examination,  sought  to  show  that  the 
witness  was  biased  in  favor  of  the  defendant 
This  was  done  by  questioning  him  regarding 
a  dance  hall  leased  to  him  by  the  defendant 
He  was  also  asked  whether  he  had  not  recent- 
ly acquired  an  automobile.  To  meet  this 
line  of  testimony,  the  defendant  undertook 
to  go  into  the  particulars  of  the  lease,  and 
to  show  just  how  the  automobile  had  been 
acquired.  The  court  sustained  objections  to 
questions  directed  to  this  end.  Without  go- 
ing into  a  technical  consideration  of  the  ad- 
missibility of  the  proposed  evidence,  we  think 
the  rulings,  if  erroneous,  are  not  to  be  re- 
garded as  substantially  pirejudiclal.  Wheth- 
er the  witness  might  have  been  Influenced 
in  favor  of  defendant  by  bis  business  dealings 
with  it,  or  whether  those  dealings  enabled 
him  to  acquire  an  automobile,  had  a  very 
lemote  and  Indirect  bearing  on  any  issue  in 
the  Giise.  The  testimony  given  by  the  wit- 
ness in  chief  was  of  such  slight  value  that 
the  verdict  could  hardly  have  been  Influenced 
by  it  one  way  or  the  other.  Certainly  a  re- 
versal would  not  be  Justified  by  the  fact  that 
an  attempted  Impairment  of  the  force  of  this 
testimony  bad  not  been  overcome,  even  it 
defendant  was  entitled  to  overcome  it. 

Similar  reasons  preclude  favorable  consid- 
eration of  the  objections  based  on  the  at- 
tempt to  impeach  the  same  witness  by  proof 
of  a  conversation  In  which  he  referred  to  the 
receipt  of  a  letter  from  the  railroad  company. 

The  Judgment  and  the  order  denying  a 
new  trial  are  aflSrmed.  ' 

We  concur:  ANGELIX)TT1,  a  J.; 
SHAW,  J. 


ass  cai.  m) 

WBSTINGHOUSB  ELECTRIC  A  MFG.  CO. 

V.  CHAMBERS,  State  OontroUer. 

(S.  P.  7011.) 

(Supreme  Court  of  California.    Jan.  S.  1915.) 

V  States  (§  213*)— Claims  Against  Staib— 

Judgment— Payment. 

A  judgment  against  a  state,  in  cases  where- 
in toe  state  has  permitted  an  action  to  be  main- 
tained against  it,  merely  liquidates  and  estab- 
lishes the  claim,  and,  without  an  express  statu- 
torjr  provision,  cannot  be  collected  by  execution 
against  the  state  or  Its  property  or  by  any 
of  the  ordinary  processes  of  law. 

fEd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  201 ;    Dec.  Dig.  |  213.*] 

2.  States  (§  130*)— Necessitt  of  Apfbofbia- 
tion— rkyundment  of  taxes  paid. 

Pol.  Code,  i  3669,  provides  that  corporation 
taxes  shall  be  paid  to  the  state  treasurer  "as 
other  moneys  are  required  to  be  paid  into  the 
treasury/'  and  if  the  corporation  is  aggrieved 
it  may  bring  an  action  against  the  treasurer, 
and'  the  controller  shall  draw  his  warrant  for 
the  payment  of  any  Gnal  judgment  rendered  in 
■ucb  action.  Section  454  provides  that  pay- 
ments to  the  state  treasurer  shall  go  into  the 
general  fund  unless  otherwise  provided  by  law. 
Held,  that  section  3669  is  violative  of  Const 
art.  4,  i  22,  providing  that  no  money  shall  be 


drawn  from  the  treasury  except  on  appropria- 
tion by  law,  since  the  statute  contemplated  a 
payment  of  mone^  from  the  general  fund  with- 
out an  appropriation. 

[Ed.  Note.— For  other  cases,  see  States,  Coit 
Dig.  i  128;   Dec.  Dig.  S  13a*] 

8.  Stattjtes  (f  107*)— Afpbopbiation  BiU/— 

Sevebax  Items. 

Const,  art  4,  i  29,  provides  that  the  general 
appropriation  bill  shall  be  confined  to  state 
salaries  and  expenses  of  the  state  government 
Section  34  provides  that  appropriation  bills  oth- 
er than  the  general  appropriation  bill  shall  not 
contain  more  than  one  item  of  appropriation  for 
a  single  and  certain  purpose^  held,  that  Pol. 
Code,  S  3669,  is  violative  of  Const,  art.  4,  i  34, 
since,  if  such  section  3669  can  be  considered  an 
appropriation  bill,  it  is  not  limited  to  a  single 
and  certain  item,  as  many  and  different  judg- 
ments may  be  paid  thereunder. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  |i  121-134 ;    Dec  Dig.  {  107.*] 

4.  States  (i  130*)  —  Payment  of  Indebted- 
ness—Necessity OF  Apfbopbiatior  —  COR- 
btitdtional  Pbovisiorb. 

Const  art  IS,  {  14g,  providing  that  in- 
junction shall  not  lie  to  restrain  the  collection 
of  taxes,  ,bnt  that  an  action  may  be  maintained 
"to  recover"  taxes  illegally  collected,  does  not 
abrogate  Const  art  4,  |  22,  forbidding  the  pay- 
ment of  state  money  without  an  appropriation, 
and  hence  the  provision  of  Pol.  Code,  |  3669,  di- 
recting the  state  treasurer  to  pay  warrants 
drawn  by  the  controller  for  the  payment  of 
judgments  for  taxes  illegally  collected  without  an 
appropriation,  is  unconstitutional. 

[Ed.  Note. — For  other  cases,  see  States,  Cent 
Dig.  §  128;  Dec.  Dig.  i  ISO.*] 

6.  Statutes  ({  lOB*)  —  Titi.es  of  Acts  —  Af- 
pbopbiation. 

Const  art.  IS,  |  14g,  does  not  abrogate 
Const  art  4,  §  84,  providing  that  appropriation 
bills  other  than  the  general  appropriation  hill 
shall  be  confined  to  a  single  item  for  a  single 
and  certain  purpose,  and  hence  Pol.  Code,  S 
3669,  authorizing  the  payment  of  judgments 
against  the  state  for  taxes  illegally  collected 
without  an  appropriation,  is  not  thereby  taken 
out  of  tbe  operation  of  such  section  34  of  the 
Constitution. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  IS  117,  U8;  Dec.  Dig.  i  105.*] 

6.  States  (}  l6l*)— Liability  to  Suit— Stat- 
utes IN  Debooatton  of  Sovebeionty. 

Public  rights  will  not  be  treated  as  relin- 
quished or  conveyed  away  by  inference  or  con- 
struction, and  statutes  permitting  the  state  to 
be  sued  are  in  derogation  of  its  sovereignty  and 
will  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  li  179-184;    Dec.  Dig.  {  191.*] 

7.  Taxation  ({  643*)  —  Rkcovkbt  of  Taxes 
Paid  —  Constitutional  and  Statutoby 
Pbovisions. 

In  view  of  their  legislative  history,  Pol. 
Code,  )|  3664-3670,  relating  to  assessment  of 
property,  and  to  the  recovery  of  taxes  illegally 
collected,  apply  exclusively  to  taxes  therein  pro- 
vided for  under  the  former  syetem  of  railroad 
taxation,  and  Act  April  1,  1911  (St  1911,  p. 
530),  enacted  to  carry  into  effect  Const  art  13, 
§  14,  as  amended  November  S,  1910,  allowing 
payment  of  taxes  under  protest  and  an  action 
to  recover  taxes  illegally  collected  in  the  man- 
ner then  or  thereafter  provided,  applies  exclo- 
sively  to  taxes  levied  and  collected  under  the 
constitutional  amendment,  and  covers  the  en- 
tire legislation  applicable  to  recovery  of  such 
taxes  by  action. 

[Ed.   Note. — For  other   cases,   see   Taxation, 
Cent  Dig.  §§  1006-1016;    Dec.  Dig.  §  543.*] 
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In  Bank.  Application  for  Writ  of  mandate 
by  the  Westlnghouse  Electric  &  Manufactur- 
ing Company  against  Jolin  S.  Chambers, 
State  Controller.    Application  denied. 

J.  0.  Campbell  and  Weaver,  Sbelton  & 
Levy,  all  of  San  Francisco^  for  petitioner. 
U.  S.  Webb,  Atty.  Gen.,  and  Raymond  Ben- 
jamin, Chief  Deputy  Atty.  Gen.,  for  respond- 
ent. Edward  F.  Treadwell,  of  San  Fran- 
cisco, as  amicus  curls. 


SHAW,  J.  Mandamus  to  compel  the  state 
controller  to  i&sue  a  warrant  In  favor  of  the 
plaintiff  on  the  state  treasury  for  the  amount 
of  a  Judgment  recovered  by  the  plaintiff 
against  the  state  of  California  in  an  action 
to  recover  state  taxes  illegally  collected. 

The  plaintiff  was  a  foreign  corporation  do- 
ing business  in  this  state.  Subdivision  "d" 
of  section  14,  art.  13,  of  the  Constitution, 
provides  that  the  franchises  of  all  corpora- 
tions, other  than  those  engaged  in  certain 
public  service,  Insurance,  or  banking,  shall 
be  valued,  in  a  manner  to  be  provided  by 
statute,  and  taxed  at  the  rate  of  one  per 
centum  each  year  on  such  value.  This  sec- 
tion was  added  to  article  13  by  an  amend- 
ment adopted  In  November,  1910.  Section 
14  of  the  act  of  1911,  passed  to  carry  out 
this  provision  (Stats.  19.11,  530),  prescribes 
the  method  of  valuation.  Under  these  laws, 
the  plaintiff  was  regularly  taxed  in  the  sum 
of  $2,700  as  one  per  centum  of  the  value  of 
its  franchise  to  do  business  in  this  state. 
This  business  consisted  entirely  of  interstate 
commerce.  For  this  reason  it  claimed  ex- 
emption from  this  tax,  and  upon  that  claim 
it  paid  the  tax  under  protest  and  thereupon 
brought  suit  to  recover  the  amount  paid  and 
Obtained  the  Judgment  in  question.  This 
Judgment  has  become  final.  With  its  merits 
we  have  nothing  to  do,  our  concern  in  this 
proceeding  being  wholly  upon  the  question 
of  the  mode  of  obtaining  payment  from  the 
state. 

[1]  The  general  rule  is  well  established 
that  a  Judgment  against  the  state,  in  cases 
wherein  the  state  has  permitted  actions  to 
be  maintained  against  it,  merely  liquidates 
and  establishes  the  claim  against  the  state, 
and  that,  in  the  absence  of  an  express  stat- 
ute so  providing,  such  Judgment  cannot  be 
collected  by  execution  against  the  state  or 
its  property,  or  by  any  of  the  ordinary  pro- 
cesses of  law  provided  for  the  enforcement 
of  Judgments ;  it  remains  for  the  state,  aft- 
er such  Judgment,  to  provide  for  the  pay- 
ment thereof  in  such  manner  as  it  sees  fit, 
or  to  refuse  to  do  so  at  its  pleasure,  and 
the  Judgment  creditor  can  obtain  payment  in 
no  other  way  than  that  provided.  Sharp  v. 
Contra  Costa  County,  34  Cal.  291;  Smith 
y.  Broderick,  107  Cal.  650,  40  Paa  1033,  48 
Am.  St  Rep.  167;  Oilman  v.  Contra  Costa 
County,  8  Cal.  57,  68  Am.  Dec.  290 ;  Emeric 
V.  Oilman,  10  CaL  404,  410,  70  Am.  Dec.  742; 


68  Am.  Dec.  297,  note;  People  ▼.  San  Joa- 
quin, etc.,  Ass'n,  151  Cal.  806,  91  Pac.  740. 

[2]  The  petitioner  claims  that  a  provision 
for  the  payment  of  this  Judgment  and  for 
the  issuance  of  the  warrant  therefor  is  made 
by  section  8669  of  the  Political  Code  as 
amended  in  1905  (St.  1903,  p.  823).  The  ma- 
terial parts  of  the  section  are  as  follows: 

"Each  corporation,  person  of  assooiatiun  as- 
sessed by  tlie  state  board  of  equalization  must 
pay  to  the  state  treasurer,  upon  the  order  of 
tile  controller,  as  other  moneys  are  required  to 
be  paid  into  the  treasury,  the  state  and  coud^ 
and  city  and  county  taxes  each  year  levied  upon 
the  property  so  assessed  to  .it  or  him  by  said 
board.  Any  corporation,  person  or  association 
dissatisfied  with  the  assessment  made  by  the 
board,  upon  the  payment  of  the  taxes  due  upon 
the  assessment  complained  of,  *  *  *  and  the 
filing  of  notice  with  the  controller  of  an  inten- 
tion to  begin  an  action,  may,  *  •  •  bring 
an  action  against  the  state  treasurer  for  the 
recovery  of  the  amount  of  taxes  and  percentage 
so  paid  to  the  treasurer,  or  any  part  thereof. 

*  *  *  When  any  person,  corporation  or  asso- 
ciation has  made  payment  of  any  of  the  taxes, 

*  •  •  herein  referred  to,  which  iiave  been 
subsequently  adjudged  illegal,  and  still  remain 
in  the  hands  of  the  state  treasurer,  such  person, 
corporation  or  association  shall  be  entitled  to  a 
refund  thereof,  although  the  payment  of  such 
taxes  •  *  *  may  not  have  been  under  pro- 
test,  nor   a    notice   filed    with    the    cuntroUer, 

*  *  *  as  hereinbefore  provided.  And  in  case 
of  failure  or  refusal  by  the  state  treasurer  to 
pay  the  same  to  such  person,  corporation  or  as- 
sociation upon  its  demand,  an  action  may  be 
brought  against  the  state  treasurer  for  the  re- 
covery^  of  the  amount  of  taxes  and  percentage 
so  paid   to  the  treasurer  or  any  part  thereof. 

*  *  *  7/  th«  final  judgment  be  againtt  th« 
treasurer,  upon  presentation  of  a  certified  oopif 
of  such  judgment  to  the  controller  he  shall  draw 
his  uiarrani  upon  the  state  treasurer,  tcho  must 
pay  to  the  plaintiff  the  amount  of  the  taxes  so 
declared  to  have  been  illegally  collected;  end 
the  cost  of  such  action,  audited  by  the  board  of 
examiners,  must  be  paid  out  of  any  money  in 
the  general  fund  of  the  treasury,  which  is  hereby 
appropriated  and  the  controller  may  demand 
and  receive  from  the  county,  or  city  and  county 
interested,  the  proportion  of  such  costs." 

We  have  italicized  the  particular  clause 
which,  it  is  claimed,  authorizes  the  issuance 
of  the  warrant  to  the  plaintiff.  If  tliis  clause 
is  valid,  and  is  applicable  to  the  taxes  in 
question,  the  warrant  should  be  issued  as 
prayed  for.  We  have  reached  the  conclusion 
that  the  clause  is  both  invalid  and  inappli- 
cable.    We  proceed  to  state  the  reasons. 

[3]  This  provision  for  the  payment  of 
money  out  of  the  state  treasury  Is  contrary 
to  the  spedflc  mandates  of  the  Constitution. 
Section  22  of  article  4  provides  that: 

"No  money  shall  l>e  drawn  from  the  treasury 
but  in  consequence  of  appropriations  made  by 
law,  and  upon  warrants  duly  drawn  thereon  by 
the  controller." 

Section  34  of  the  same  article  is  as  fol- 
lows: 

"No  bill  making  an  appropriation  of  money, 
except  the  general  appropriation  bill,  shall  con- 
tain more  than  one  item  of  appropriation,  and 
that  for  one  single  and  certam  purpose,  to  be 
therein  expressed." 

Section  3669  opens  with  the  statement  that 
the  person  assessed  must  pay  the  taxes  each 
year  levied  upon  the  property  assessed  to  U; 
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to  the  state  treasurer,  "as  other  moneys  are 
required  to  be  paid  into  the  treasury."  The 
suit  to  be  brought  for  the  recovery  of  taxes 
illegally  collected  cannot  be  begun  until  aft- 
er the  taxes  in  controversy  have  been  thus 
paid  into  the  treasury  "as  other  moneys" 
are  paid  in.  There  is  no  provision  of  law 
appropriating  such  money  to  any  special 
fund  or  requiring  it  to  be  kept  in  a  separate 
account;  hence  it  would  go  into  and  be  a 
part  of  the  general  fund.  PoL  Code,  {  454. 
It  would  be  out  of  this  fund  that  the  money 
must  come  to  pay  the  warrant  of  the  con- 
troller issued  to  satisfy  the  Judgment  in  the 
action  when  it  became  final.  Money  thus 
paid  into  the  treasury  is  not  earmarked ; 
It  becomes  a  part  of  the  mass  and  cannot  be 
distinguished  from  any  other  money.  It  is 
all  subject  to  payment  out  of  the  treasury 
whenever  a  warrant  on  the  general  fund 
is  presented,  under  a  valid  appropriation. 
There  can  be  no  doubt  therefore  that  the 
money  to  be  paid  out  under  the  italicized 
clause  of  section  3669  above  quoted  is  mon- 
ey in  the  state  treasury,  or  that  In  order  to 
get  it  out  it  must  be  taken  from  the  state 
treasury.  This  brings  it  within  the  prohibi- 
tion of  section  22  of  the  Constitution  afore- 
said; it  cannot  be  drawn  out  "but  in  con- 
sequence of  appropriations  made  by  law," 
and  upon  the  warrant  of  the  controller,  duly 
drawn.  Section  29  of  the  same  article  de- 
clares that  the  general  appropriation  bill 
shall  contain  no  item  or  items  of  appropria- 
tion except  for  state  salaries,  and  expenses 
of  state  government  and  state  instltuUons; 
hence  appropriations  for  these  claims  could 
not  be  embraced  in  the  general  appropria- 
tion bill.  They  must  be  paid  out,  if  at  all, 
by  virtue  of  a  specific  appropriation.  This 
means  that  the  authority  for  such  payment 
must  be  found  in  a  bill  containing  only  one 
item  of  appropriation,  for  one  single  and 
certain  purpose  therein  expressed. 

By  no  stretoh  of  construction  can  this  par- 
agraph of  section  3669  be  transformed  into 
a  specific  appropriation  bill  of  the  kind  de- 
scribed in  section  34  of  article  4  of  the  Con- 
stitution. This  section  was  first  enacted  In 
1883.  It  was  amended  In  1801  and  again  in 
1905.  This  particular  paragraph  has  been 
included  in  it  from  the  beginning.  If  it  has 
any  force  at  all,  therefore,  instead  of  being 
a  bill  containing  but  one  item  of  appropri- 
ation and  that  for  one  single  and  certain 
purpose.  It  authorizes  warrants  for  different 
Items  due  to  dilTerent  persons  for  different 
years,  embracing  every  final  judgment  that 
may  have  been  rendered  for  such  claims  in 
any  and  every  year  since  the  last  amendment 
of  the  section  in  1905,  or  which  may  here- 
after be  rendered.  The  best  that  can  be  said 
of  it  in  this  regard  is  that  it  is  a  general 
appropriation  bill  to  authorize  the  payment 
of  all  future  Judgments  for  such  claims.  It 
does  not  contain  but  one  item  of  appropria- 
tion; it  embraces  as  many  items  as  there 
niay  be  persons  having  such  claims  and  ob- 


taining final  Judgments  therefor.  These  sep- 
arate claims  are  not  itemized  at  all.  And 
no  specific  amount  Is  stated.  It  has  no  re- 
semblance to  a  specific  appropriation.  It  is 
not  paydble  out  of  revenues  of  a  specified 
year;  it  is  a  continuing  general  appropria- 
tion of  the  revenues  of  each  succeeding  year, 
as  such  claims  may  arise  and  are  converted 
into  final  Judgments.  Jt  is  a  kind  of  legisla- 
tion that  is  positively  forbidden  by  the  sec- 
tions of  the  Constitution  above  quoted,  and 
it  is  therefore  void. 

It  is  urged  that  the  same  objections  will 
apply  to  the  validity  of  sections  3S04  and 
3819  of  the  Political  Code,  so  far  as  they 
provide  for  the  refunding  by  the  state  of 
state  taxes  illegally  collected.  It  is  to  be 
observed  tliat  these  sections  do  not  provide 
for  payments  of  money  out  of  the  state  treas- 
ury, but  only  allow  deductions  to  be  made 
from  collections  of  taxes  that  would  other- 
wise be  paid  into  the  state  treasury.  Wheth- 
er this  distinction  will  place  these  provisions 
without  the  scope  of  sections  22  and  34  of 
the  Constitution,  or  not.  Is  a  question  upon 
which  we  express  no  opinion.  The  enact- 
ment of  these  sections  can  have  no  proper 
bearing  upon  the  meaning  and  effect  of  the 
prohibitions  in  the  Constitution  concerning 
payments  from  the  state  treasury. 

[4,  S]  It  is  claimed,  however,  that  this  pro- 
vision of  section  3669  is  referred  to  and  prac- 
tically incorporated  into  the  Constitution  it- 
self by  subdivision  "g"  of  the  aforesaid  sec- 
tion 14  of  article  13.  This  subdivision,  after 
declaring  that  no  injunction  shall  ever  Issue 
against  the  collection  of  any  tax  levied  un- 
der the  section,  proceeds  as  follows: 

"But  after  payment  action  may  be  maintained 
to  recover  any  tax  illegally  collected  in  such 
manner  and  at  such  time  as  may  now  or  here- 
after be  provided  by  law." 

The  argument  is  that  this  authorizes  an 
action  "to  recover"  taxes  illegally  collected 
under  color  of  the  constitutional  scheme,  that 
to  "recover"  a  sum  of  money  due  is  to  ol)- 
taln  payment  thereof,  and,  consequently,  that 
this  is  an  express  recognition,  affirmance,  and 
adoption  of  the  provision  of  section  3669  and, 
in  effect,  a  constitutional  declaration  that  an 
action  may  be  maintained  for  such  taxes, 
and  Judgment  recovered  against  the  state 
therefor,  and  that  such  Judgment  when  final, 
shall  be  paid  out  of  the  treasury  on  warrant 
drawn  thereon  by  the  controller.  If  this  is 
the  meaning  of  subdivision  "g,"  it  super- 
sedes and  overrides  sections  22  and  34  of  ar- 
ticle 4  in  so  far  as  they  involve  appropria- 
tions of  money  to  satisfy  final  Judgments 
against  the  state  for  taxes  illegally  collect- 
ed by  the  state  treasurer  and,  to  that  ex- 
tent, takes  from  the  state  its  sovereign  pow- 
er to  control  paymente  of  money  from  the 
state  treasury. 

[8]  It  is  a  rule  of  statutory  construction 
that  public  rights  will  not  be  treated  as  re- 
linquished or  conveyed  away  by  inference 
or  legal  construction.    2  Sutherland  onr  Stat- 
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utory  Oonstroctton,  i  S68;  Mayrhofer  r. 
Board  of  Education,  89  Cal.  110,  26  Pac.  646, 
2S  Am.  8t  Rep.  451;  Ruperich  t.  Baehr,  142 
Gal.  193,  76  Pac.  782,  and  cases  first  above 
dted.  In  pursuance  of  this  rule  It  has  been 
held  that  statutes  permitting  the  state  to  be 
■ued  are  In  derogation  of  its  sovereignty  and 
will  be  strictly  construed.  Raymond  v.  State, 
64  Miss.  662,  28  Am.  Rep.  382.  These  rules 
are  applicable  to  the  present  case. 

The  word  "recover,"  when  used  In  connec- 
tion, with  actions  at  law  for  money,  does  not 
necessarily,  or  even  ordinarily,  include  the 
actual  payment  of  the  money  sued  for.  The 
Century  Dictionary  defines  Its  meaning  as  a 
law  term  as  follows: 

"To  recover  damages  for  a  wrong,  or  for  a 
breach  of  contract.  It  does  not  necessarily  im- 
ply the  actual  gain  of  satlafaction  or  possession, 
but  ordinarily  only  the  obtaining  of  judgment 
therefor." 

It  is  true  that  In  some  connections  It  has 
been  given  a  broader  significance.  For  ex- 
ample, in  Leslie  v.  Xork,  112  Ky.  712,  66  S. 
W.  761,  it  was  held  that.  In  a  contract  by  a 
litigant  to  pay  his  attorneys  "one-half  they 
may  recover,"  it  meant  the  actual  receipt  of 
the  money  sued  for.  But  the  opinion  states 
that  ordinarily  the  word  did  not  include 
more  than  the  recovery  of  judgment  for  the 
money.  In  ordinary  usage  the  phrase  "action 
may  be  maintained  to  recover  any  tax  ille- 
gally collected,"  as  used  in  subdivision  "g," 
would  not  be  understood  to  refer  to  or  in- 
clude a  mode  or  means  of  obtaining  satisfac- 
tion of  the  judgment  to  be  rendered  in  such 
action,  or  the  actual  receipt  of  the  money 
su^  for.  It  was  not  so  used  in  section  3069. 
The  declaration  of  that  section  that  "an  ac- 
tion may  be  brought  against  the  state  treas- 
urer for  the  recovery  of  the  amount  of  tax- 
es," if  this  were  the  meaning  of  the  word 
"recover,"  would  have  included  the  actual 
payment  of  the  money  by  the  state  treas- 
urer and  the  additional  provision  for  a  war- 
rant by  the  controller  would  have  been  un- 
necessary. The  rule  of  strict  construction 
therefore  does  not  warrant  the  meaning 
which  the  plaintiff  here  desires  to  bare  at- 
tributed to  the  word  "recoTer." 

Furthermore,  the  subdivision  Itself  does 
not  declare  that  the  taxes  Illegally  collected 
shall  be  repaid  to  the  taxpayer.  Its  declara- 
tion is  that  he  may  maintain  an  action  to  re- 
cover them.  The  maintenance  of  an  action 
to  recover  money  is  not  ordinarily  understood 
to  Include  the  collection  of  the  money  after 
judgment  The  presentation  of  the  certified 
copy  of  the  judgment  to  the  controller,  and 
the  issuance  of  the  warrant  thereon  by  him, 
as  provided  for  In  sectlou  3669,  were  not 
parts  of  the  proceedings  in  the  action  author- 
ized by  that  section.  The  action  was  com- 
plete when  the  judgment  became  final.  Like- 
wise, the  action  authorized  by  subdivision 
"g"  would  be  complete  when  final  judgment 
was  obtained,  and  there  is  nothing  in  that 
8ul>division  that  can  be  understood  as  a  dec- 


laration concerning  the  manner  of  satisfac- 
tion of  the  judgment  when  recovered.  Our 
conclusion  Is  that  subdivision  "g"  does  not 
continue  in  force  or  Incorporate  the  provi- 
sion of  section  3069  for  the  payment  of  the 
money  out  of  the  state  treasury  after  final 
judgment 

[7]  Upon  a  consideration  of  the  history  of 
the  legislation  which  culminated  in  the  en- 
actment of  section  3669,  we  are  of  the  opin- 
ion that  the  provision  here  invoked  has  no 
application  to  the  payment  of  taxes  collected 
under  section  14  of  article  13  of  the  Consti- 
tution. Prior  to  the  adoption  of  the  Consti- 
tution of  1879,  railroad  taxes  were  assessed 
and  collected  in  each  county  by  the  County 
authorities.  That  Constitution  made  a  rad- 
ical change  in  the  manner  of  collection  with 
respect  to  railroads  operated  in  more  than 
one  county.  It  provided  that  the  operative 
property  of  such  railroads  should  be  assessed 
by  the  state  board  of  equalization  and  appor- 
tioned to  the  respective  counties  in  propor- 
tion to  mileage.  Article  13,  {  10.  In  18S0  an 
act  was  passed  adding  sections  3C64  and  3665 
to  the  Political  Code  to  carry  out  this  pro- 
vision of  the  Constitution.  The  scheme  thus 
provided  was  not  complete,  and  in  1883  an- 
other statute  was  passed  amending  sections 
3664  and  3665  and  adding  new  sections  from 
3666  to  3670,  iDcluslve,  embracing  substan- 
tially the  scheme  in  force  at  the  time  the 
constitutional  amendment  of  1910  was  adopt- 
ed. Some  of  these  sections  were  subsequent- 
ly amended,  the  last  amendment  of  3669  be- 
ing in  190b.  This  entire  statutory  provision 
was  enacted  to  provide  for  the  assessineut 
and  collection  of  railroad  taxes  in  pursuance 
of  the  constitutional  provision  requiring  the 
same  to  be  assessed  by  the  state  board  of 
equalization.  Section  3666  required  the  state 
board  to  prepare  a  record  of  the  railway 
assessments  and  of  the  apportionment  tbere- 
6f  to  the  counties  and  that  the  same  should 
be  transmitted  to  the  state  controller.  The 
ccmtroller  was  required  to  enter  the  amount 
of  the  state  and  local  taxes  due  upon  the 
whole  assessment  from  each  railroad  com* 
pany  assessed.  Section  3668  specified  the 
time  when  such  taxes  should  be  deemed  de- 
Uitquent  and  the  penalties  to  be  thereupon 
imposed,  and  provided  further  that  the  state's 
portion  of  the  taxes  collected  by  the  state 
treasurer  should  be  distributed  by  the  treas- 
urer to  the  funds  entitled  thereto  and  that 
the  portion  of  each  county  should  be  reported 
to  the  officers  thereof.  It  was  this  tax  so  to 
be  assessed  to  which  the  provisions  of  sec- 
tion 3069  requiring  it  to  be  paid  to  the  state 
treasurer  applies.  The  o{)ening  sentence  of 
that  section  does  not  in  terms  specify  that  it 
refers  to  the  railroad  taxes  assessed  under 
the  immediately  preceding  provisions  of  the 
Code;  but  when  taken  in  connuction  with 
those  provisions  and  the  subject  of  the  act 
as  originally  enacted  and  subsequently  amend- 
ed, it  is  clear  that  it  can  mean  no  other  tax 
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than  the  railroad  tax  therein  authorized  to 
be  assessed  and  collected.  It  Is  not  there- 
fore a  general  continuing  provision  made  for 
the  purpose  of  applying  to  any  state  tax 
which  might  thereafter  by  any  subsequent 
scheme  be  imposed  upon  taxpayers.  By  the' 
amendment  to  the  Ck>nstitutlon  in  1910  pro- 
viding for  a  percentage  tax  upon  corpora- 
tion earnings  or  capital  as  a  means  of  rais- 
ing state  revenues  an  entirely  distinct  and 
different  scheme  was  enacted.  The  old  pro- 
Tislon  for  the  valuation  and  assessment  of  all 
operative  railroad  property  by  the  state 
board  of  equalization  was  entirely  supersed- 
ed. The  provisions  of  the  law  relating  to 
that  scheme  were  by  their  terms  necessarily 
inapplicable  to  the  new  scheme. '  These  pro- 
visions of  the  Ck>de  related  to  the  assessment 
of  property  and  the  imposition  of  a  tax  ac- 
cording to  the  valuation  thereof.  The  new 
constitutional  scheme  provided  for  no  val- 
uation of  property  except  franchises.  It  in- 
cluded all  public  service  corporations  as  well 
as  banking  and  Insurance  corporations.  In 
order  to  supplement  this  constitutional  pro- 
vision a  new  act  was  necessary.  To  meet 
this  exigency  the  Legislature  passed  lihe 
aforesaid  act  of  AprU  1,  1911  (Stats.  19il, 
530).  entitled: 

"An  act  to  carry  into  effect  the  provisions  of 
section  fourteen  of  article  thirteen  of  the  Con- 
stitution of  the  state  of  California  as  said  Con- 
stitution was  amended  November  8,  ISIO,  pro- 
viding for  the  separation  of  state  from  local 
taxation,  and  providing  for  the  taxation  of  pub- 
lic service  and  other  corporations,  banks  and 
insurance  companies  for  the  benefit  of  the  state, 
all  relating  to  revenue  and  taxation." 

This  act  embraces  an  elaborate  scheme  cov- 
ering every  detail  of  the  proceedings  deemed 
necessary  to  carry  out  the  constitutional  pro- 
vision referred  to.  Section  23  of  the  act  cov- 
ers the  same  subject-matter,  with  respect  to 
the  taxes  levied  under  the  constitutional 
plan  of  taxation,  as  that  covered  by  section 
3669  of  the  Political  Code  with  respect  to 
taxes  collected  under  the  old  system  of  rail- 
road taxation  superseded  by  the  Constitu- 
tion. It  provides  for  payment  under  protest 
and  an  action  against  the  state  treasurer  for 
the  recovery  thereof  if  the  taxes  are  illegally 
collected;  but  it  omits  any  provision  for  war- 
rants by  the  controller  or  payment  of  the 
judgment  out  of  the  state  treasury.  The  only 
reasonable  conclusion  from  this  legislative 
history  Is  that  the  provisions  of  sections  3664 
to  3670,  inclusive,  of  the  Political  Code  were 
Intended  to  apply  and  do  apply  exclusively 
to  taxes  therein  provided  for  under  the  old 
system  of  railroad  taxation,  and  that  the 
provisions  of  the  act  of  April  1,  1911,  afore- 
said, were  Intended  to  and  do  apply  exclu- 
sively to  taxes  levied  and  collected  under  the 
constitutional  amendment  of  1910,  and  ttiat 
the  latter  act  covers  the  entire  legislation 
applicable  to  the  recovery  of  such  taxes  by 
action.  The  provisions  of  the  Political  Code 
are  therefore  Inapplicable  to  taxes  levied  un- 


der the  Constitution  as  supplemented  by  the 
act  of  1911. 

For  these  reasons  we  are  of  the  opinion 
that  the  plaintiff  is  not  entitled  to  the  war- 
rant which  he  here  seeks.  The  petition  for 
a  writ  of  mandamus  is  denied. 

We  concur:  ANGBLIjOTTI,  0.  J.;  SLOSS, 
J.;  LORIGAM,  J.;  MBLYIN,  J.;  HBN- 
SHAW,  J. 


(16t  Cal.  93) 
Ex  parte  THROOP.    (Or.  1861.) 
(Supreme  Court  of  California.     Jan.  8,  1916.) 

1.  Mdnicipal  Cobfokations  (f  625*)— Sbsv- 

UkTIONS— FACTOSIXS. 

A  city  ordinance,  prohibiting  the  mainte- 
nance of  certain  factories,  including  stone  crush- 
ers, within  a  large  district  of  the  city  which 
was  sparsely  inhabited  aqd  which  contained  600 
acres  which  were  unimproved  and  practically 
uninhabited,  but  permitted  them  within  a  much 
smaller  district  which  was  densely  inhabited, 
though  by  the  poorer  classes,  is  unreasonable 
and  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1378,  1379;  Dec 
Dig.  S  625.»] 

2.  Municipal  Corpobationb  ({  611*)— Rkotj- 

LATIONS — FACTOBIES. 

The  business  of  producing  crushed  stone 
for  concrete  work  cannot  be  arbitrarily  sup- 
pressed or  interfered  with  by  a  city  unless  it  Is 
a  nuisance  or  injurious  to  the  health,  comfort, 
safbty,  or  welfare  of  the  inhabitants. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f§  1344-1349;  Dec. 
Dig.  S  611.*] 

3.  MtJNiorPAL  Corporations  (S  626*)— Policb 
Power— Factobt  Reoulatiorb. 

The  prohibition  of  the  operation  of  stone 
crushers  in  certain  districts  within  a  city  cannot 
be  justified  under  the  police  power  if  such  op- 
eration is  permitted  in  another  district  where  it 
interferes  more  with  the  health,  welfare,  or 
safety  of  the  surrounding  resldente.. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig;  {  1380;  Dec.  Dig.  S 
026.*] 

In  Ban(t  Application  by  R.  A.  Throop  for 
a  writ  of  habeas  corpus.  Petitioner  dis- 
charged. 

Guy  Eddie,  of  Los  Angeles,  for  petitioner. 
Wm.  J.  Carr,  of  Los  Angeles,  for  respondent. 

SULLIVAN,  C.  J.  The  petitioner  was  tak- 
en into  custody  by  virtue  of  process  issued 
out  of  the  recorder's  court  of  the  city  of 
South  Pasadena  for  alleged  violation  of  ordi- 
nance of  that  city  No.  264,  adopted  in  1908, 
and  certain  ordinances  amendatory  thereof. 
He  seeks  discharge  on  the  ground,  among 
others,  that  the  ordinances  which  he  is  charg- 
ed with  violating  are  unreasonable  and  void. 
The  ordinance  divides  the  city  Into  three 
districts,  numbered  1,  2,  and  3.  The  entire 
area  of  South  Pasadena  comprises  approx- 
imately 2,200  acres  of  land.  District  No.  1 
contains  25.25  acres,  district  No.  2  contains 
11.65  acres,  and  in  district  No.  3  there  are 
2,163  acres.    District  No.  1  embraces  the  re- 
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tail  business  section;  district  No.  2,  known 
as  tlie  "Industrial  District,"  is  situate  in  a 
populous  part  of  the  city.  As  stated  in  the 
petition  for  the  writ,  it  is  "densely  surround- 
ed by  residences  and  other  buildings  on  all 
sides  for  a  distance  of  many  blocks  In  every 
direction,  and  is  itself  very  largely  built  up." 
District  No.  3  is  known  as  the  "Residence 
District,"  and,  as  stipulated  in  this  proceed- 
ing by  the  respective  parties,  "the  greater 
part  of  the  district  is  sparsely  settled,  one 
area  containing  500  acres  being  unimproved, 
undeveloped  and  practically  uninhabited." 

Section  61B  of  the  ordinance,  as  amended, 
reads  as  follows: 

"It  shall  l>e  unlawful  and  is  hereby  dpclared 
to  be  unlawful  for  any  person,  persona,  firm  or 
corporation  to  erect  or  cause  to  be  erected,  main- 
tain or  cause  to  be  maintained,  occupy  or  cause 
to  l>e  occupied  any  factory,  warehouse,  store- 
houae,  blacksmith  shop  or  horse  shoeine  shop, 
livery  stable,  lumber  yard,  planing  mill,  coal 
yard,  bay  aod  feed  yard,  machine  shop,  bottling 
works,  brick  yard,  canning  works,  carpet  clean- 
ing works,  railroad  shop,  power  house,  feed  or 
flour  mill,  feed  or  sales  stables,  foundry,  pack- 
ing house,  ice  factory,  laundry,  oil  tank,  piano 
or  organ  factory,  pattern  works,  ttone  crusher, 
rolling  mill,  fireworks  factory,  gasworks,  moving 
picture  development  works,  moving  picture  pho- 
tographic works  or  camp,  or  a  place  where  per- 
sons congregate  or  assemble  for  the  purpose  of 
making  and  producing  moving  picture  views  and 
scenes,  or  any  manufacturing  establishment,  or 
any  storage  or  warehouse  business  of  any  kind 
or  character  in  district  No.  3  of  said  general  fire 
limits." 

The  ordinance  excludes  from  district  No. 
1  the  buildings,  occupations  and  businesses 
prohibited  in  district  No.  3  but  inferentially 
permits  them  in  district  No.  2.  Presumably 
the  stone  crusher  is  Included  tn  the  list  men- 
tioned in  the  section  by  reason  of  the  noise 
and  dust  which  usually  result  from  its  opera- 
tion. The  petitioner  at  the  time  of  his  ar- 
rest maintained  and  operated  in  district  No. 
3  a  stone  crusher,  in  plain  violation  of  the 
provisions  of  section  61B.  The  plant  of  the 
petitioner  Is  situate  In  the  "Arroyo  Seco," 
on  the  western  boundary  of  the  city.  The 
I)etitioner  owns  14  acres  In  this  area.  The 
Arroyo  Seco  is  what  is  known  as  a  "wash." 
In  the  vicinity  of  the  crusher  the  "wash"  is 
three-quarters  of  a  mile  wide.  For  a  dis- 
tance of  approximately  one-half  a  mile  on 
the  east  side  of  the  "wash"  the  area  consists 
almost  entirely  of  vacant  and  unimproved 
land.  There  are  only  four  dwelliuga  within 
a  radius  of  200  yards  from  the  crusher.  As 
stated  in  the  petition  for  the  writ,  the  en- 
vironment in  the  neighborhood  of  the  stone 
crusher  is  made  up  of  a  "large  area  contain- 
ed in  a  rugged,  rocky,  and  bushy  wash,  cut 
off  from  the  rest  of  neighborhood  by  high 
bluffs."  These  bluffs  range  in  height  from 
50  to  100  feet  and  upward.  In  the  neigh- 
borhood and  closer  to  the  populous  part  of 
the  city  are  several  railroads  in  operation, 
the  Salt  T^ake  operating  daily  10  trains,  the 
Santa  F6  20  trains  daily  and  the  Pacific 
Biectric  (an  interurban  line)  operating  a  train 


every  10  minutes.  In  the  dry  season  the  floor 
of  the  Arroyo  Seco  presents  the  appearance 
of  a  desert  waste,  here  and  there  dotted  with 
cacti  and  brush.  In  the  rainy  season  tor- 
rential freshets  occasionally  spread  over  and 
cover  the  entir^  area.  It  contains  large  de- 
posits of  sand,  gravel  and  rock  which  are 
very  valuable  for  building  purposes,  partic- 
ularly so  because  of  the  proximity  of  the 
market  for  building  materials  in  the  nearby 
cities.  The  rock  consists  of  boulders  of  vari- 
ous sizes  which  are  put  through  the  crusher 
to  reduce  them  to  marketable  form.  The 
freshets  which  occur  in  the  rainy  season 
cause  material  to  take  the  place  of  that  re- 
moved in  the  dry  season,  making  the  supply 
of  rock,  sand,  and  gravel  practically  inex- 
haustible. Plaintiff's  land  has  scarcely  any 
value  other  than  that  due  to  the  building 
material  found  thereon. 

Before  he  applied  for  a  writ  of  habeas 
corpus,  the  petitioner  commenced  an  action 
In  the  superior  court  of  Los  Angeles  county 
against  the  city  of  South  Pasadena  to  enjoin 
the  enforcement  against  Mm  of  the  Ordi- 
nance No.  264  and  amendatory  ordinances, 
on  the  ground  of  their  alleged  illegality.  In 
that  action  the  court  adjudged  the  ordinanc- 
es valid.  By  stipulation  entered  into  be- 
tween the  petitioner  and  respondent  the  same 
evidence  presented  to  the  superior  court  up- 
on the  hearing  of  the  application  for  the  in- 
junction is  considered  as  evidence  in  this 
case.  The  findings  of  fact  and  conclusions 
of  law  in  the  injunction  proceeding  are  also 
before  us  as  evidence,  but  they  are  in  no 
way  binding  upon  this  court  and  will  be  dis- 
regarded in  view  of  the  conclusion  which  we 
have  reached  concerning  the  invalidity  of 
the  ordinances.  The  Chief  Justice  of  the 
court,  in  company  with  counsel  for  the  re- 
spective parties,  viewed  the  premises  where 
the  stone  crusher  is  located,  observed  its 
operation  at  close  range  and  at  different 
points  more  or  less  remote  from  It  He  also 
visited  districts  1  and  2  and  observed  condi- 
tions in  and  about  the  same. 

After  a  careful  consideration  of  the  evl-^ 
dence  in  the  case  we  must  hold  that  the  ordi- 
nances under  which  the  petitioner  Is  being 
prosecuted,  in  so  far  as  they  relate  to  the 
right  to  maintain  and  operate  a  stone  crush- 
er in  district  No.  3,  are  unreasonable  and 
therefore  void.  In  the  injunction  suit 
brought  by  the  petitioner  against  South  Pas- 
adena, the  petitioner  introduced  in  evidence 
affidavits  of  19  witnesses,  who  testified  to 
the  conditions  surrounding  the  stone  crusher 
and  resulting  from  its  operation.  Several 
of  these  witnesses  testified  that  the  noise 
and  dust  produced  by  the  operation  of  the 
crusher  were  not  observable  at  their  places 
of  residences.  Among  the  witnesses  so  tes- 
tifying for  the  petitioner  were  four  dairy 
proprietors  who  conducted  their  dairies  in 
the  vicinity  of  the  crusher,  three  at  a  dis- 
tance of  300  yards  therefrom,  and  one  at  a 


Digitized  by 


Googh 


CaL) 


EX  PARTE  THROOP 


1031 


distance  of  460  yards.  They  all  deposed  that 
If  the  amount  of  dust  claimed  by  the  wit- 
nesses for  the  defendant  to  come  from  the 
crusher,  emanated  therefrom,  they  would  no- 
tice it  "as  the  dairy  business  would  be  espe- 
cially sensitive  to  such  an  annoyance."  The 
other  witnesses  for  the  plaintiff,  living  at 
distances  varying  from  100  to  800  yards 
from  the  crusher,  deposed  that  at  their  re- 
spective places  of  residence  they  noticed  very 
Uttle,  if  any,  dust  or  noise. 

As  is  usual  in  cases  of  this  character  there 
is  a  decided  conflict  In  the  testimony  produc- 
ed by  the  respective  parties.  The  affidavits 
of  eight  witnesses  were  presented  as  evidence 
in  favor  of  the  defendant  In  the  Injunction 
suit.  Six  of  these  witnesses  testlfled  to  the 
offensive  character  of  the  dust  and  noise 
emanating  from  the  crusher,  while  in  opera- 
tion; several  of  them  Joining  in  the  state- 
ment that: 

"The  stone  crusher  maintained  on  plaintiff's 
PToperty  is  injurioui  to  the  health  of  the  resi- 
dents along  the  banit  of  the  Arroyo  Seco  by  rea- 
son of  the  noise  and  large  amount  of  duat  caus- 
ed thereby  and  for  liiie  reasons  is  offensive  to  the 
senses  of  the  residents  and  interferes  with  the 
use  of  property  in  the  vicinity  thereof  and  inter- 
feres with  the  comfortable  enjoyment  of  life 
and  property  and  is  a  nuisance." 

J.  W.  Moore,  building  Inspector  of  South 
Pasaden^,  In  his  affidavit  denied  that  indus- 
trial district  No.  2  is  not  suitable  for  or 
adapted  to  the  existence  or  maintenance  of 
businesses  prohibited  in  district  No.  3  as 
claimed  by  plaintiff.    He  declared: 

"On  the  contrary  said  district  (No.  2)  is  locat- 
ed in  the  vicinity  of  railroad  tracks  and  t(  i* 
immediate  tvrrounded  by  a  poorer  clatt  of 
re»iience$.  There  are  vacant  lots  in  said  indus- 
trial district  on  which  manufacturing  and  indus- 
trial enterprises  may  be  located." 

He  further  deposed  that  the  crusher  by  its 
operation  "creates  noise  and  dust  so  as  to 
seriously  impair  and  destroy  the  value  of 
lots  in  the  city  of  South  Pasadena  along  the 
bank  of  the  Arroyo  Seco  and  in  the  vicinity 
of  said  stone  crusher." 

[1]  Notwithstanding  the  evidence  produced 
by  respondent  we  deem  the  ordinances  unrea- 
sonable and  void.  As  already  stated,  the 
only  district  (No.  2)  in  which  a  stone  crusher 
may  be  maintained  contains  11.65  acres  sit- 
uated in  the  heart  of  the  dty  and  surrounded 
by  residences  and  other  buildings  on  all 
sides.  While  the  ordinances  permit  the 
maintenance  of  a  stone  crusher  tn  this  re- 
stricted territory  surrounded  by  residences, 
the  same  ordinances  make  it  a  crime  to  erect 
or  mantaln  one  in  a  remote  comer  of  the  dis- 
trict No.  3,  containing  2,163  acres,  a  greater 
part  of  which  is  sparsely  settled,  or  to  main- 
tain or  erect  one  In  the  center  of  an  area  con- 
taining 500  acres  In  district  No.  3  which  is 
admittedly  unimproved,  undeveloped,  and 
practically  uninhabited.  Although,  as  In- 
spector Moore,  in  his  affidavit  says,  district 
No.  2  where  the  business  prohibited  in  No.  3 
may  be  maintained  is  "immediately  surround- 
ed by  a  poorer  class  of  residences,"  the  occu- 


pants of  these  residences  are  entitled  in  law 
to  as  much  consideration  as  those  occupying 
the  magnificent  residences  on  the  banks  of 
the  Arroyo  Seco  several  hundred  yards  away 
from  the  objectionable  crusher.  The  unrea- 
sonable restrictions  as  to  the  place  where  a 
stone  crusher  may  or  may  not  be  erected  or 
maintained  render  the  ordinances  void. 

[2]  Concrete  has  become  a  very  important 
factor  in  the  construction  of  Improvements  in 
our  cities  and  towns  and  in  the  construction 
of  roads  and  highways.  Rock,  sand,  and 
gravel  and  cement  are  necessary  ingredients 
in  concrete  construction  and  must  be  ob- 
tained. The  business  of  producing  these  ma- 
terials. If  maintainable  within  the  confines 
of  a  city  or  county  without  becoming  a  pub- 
lic nuisance  or  injurious  to  the  health,  com-  . 
fort,  safety,  or  welfare  of  the  inhabitants, 
cannot,  by  legislative  bodies,  be  arbitrarily 
suppressed  or  interfered  with. 

[3]  The  city  of  South  Pasadena,  in  the  ex- 
ercise of  the  police  power  vested  in  it  by.  our 
state  Constitution,  has  the  undoubted  right  to 
regulate  the  business  of  operating  a  stone 
crusher  within  the  city  limits,  but  such  or- 
dinance must  be  reasonable  and  must  be  for 
the  purpose  of  protecting  the  public  health, 
comfort,  safety,  or  welfare.  As  stated  by 
the  Supreme  Court  of  the  United  States  in 
Dobbins  v.  Los  Angeles,  195  tf.  8.  223,  25 
Sup.  Ct.  18,  49  Li  Ed.  169: 

"It  may  be  admitted  that  every  intendment  is 
to  be  made  in  favor  of  the  lawfulness  of  the 
exercise  of  municipal  power,  making  regulations 
to  promote  the  public  health  and  safety,  and 
that  it  is  not  the  province  of  courts,  except  in 
clear  cases,  to  interfere  with  the  exercise  of  the 
power  reposed  by  law  in  municipal  corporations 
for  the  protection  of  local  rights  and  the  health 
and  welfare  of  the  people  Tn  the  community. 
But  notwithstanding  this  general  rule  of  the 
law,  it  is  now  thoroughly  well  settled  by  ded- 
sioDS  of  this  court  that  municipal  by-laws  and 
ordinances,  and  even  legislative  enactments  un- 
dertaking to  regulate  useful  business  enterprises 
are  subject  to  investigation  in  the  courts  with 
a  view  to  determining  whether  the  law  or  ordi- 
nance is  a  lawful  exercise  of  the  police  power, 
or  whether,  under  the  guise  of  enforcing  police 
regulations,  there  has  been  an  unwarranted  and 
arbitrary  interference  with  the  constitutional 
rights  to  carry  6a  a  lawful  business,  to  make 
contracts,  or  to  use  and  enjoy  property." 

In  the  case  now  under  consideration,  it  Is 
plainly  manifest  that  the  attempted  regula- 
tion of  the  business  conducted  by  the  peti- 
tioner has  no  relation  to  the  ends  for  which  « 
the  t>olice  power  exists,  namely  to  protect 
the  public  health,  comfort,  safety,  or  welfare. 
An  ordinance  which  prevents  the  operation 
of  a  stone  crusher  in  a  sparsely  settled  terri- 
tory of  2,163  acres,  600  of  which  are  unde- 
veloped and  practically  uninhabited,  and  al- 
lows Its  operation  in  a  small  area  of  11.65 
acres  In  the  center  of  a  city  surrounded  by 
"poorer  classes  of  residences,"  does  not  sub- 
serve the  ends  for  which  the  police  power 
exists. 

The   ordinances    which    the   petitioner   is 
charged  with  having  violated  being  void  and 
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his  arrest  being  Illegal,  It  Is  ordered  tbat  be 
be  discharged. 

We  concur:    LORIGAN,   J.;    SLOSS,  J.; 
HENSHAW,  J. ;    MELVIN,  J. 


(ie»  Cal.  122) 

a  M.  STADB  SHOE  CO.  t.  BYRNE. 

(L.  A.  3419.) 

(Supreme  Court  of  California.     Jan.  7,  1915. 

Rehearing  Denied  Feb.  4,  1915.) 

1.  Landlobd  and  Tknant  (!  lOl*)— Provi- 
sions   FOB    TkBKINATIOM— JCONSTBUOTION— 

"Whoixx  Uhbit  roB  Occopahct"— "Unmt 

TOB  Occupancy." 

A  lease  provided  that  if  the  building  was 
destroyed  by  fire,  or  partially  destroyed  bo  as 
to  render  the  premises  whoUy  unfit  for  occu- 
pancy, or  so  badly  injured  that  they  could  not 
be  repaired  within  sixty  days,  the  lease  should 
terminate  and  the  lessee  should  surrender 
and  pay  rent  only  to  the  time  of  surrender. 
Slid  that  in  _  case  of  such  destruction  or  par- 
tial destruction  the  lessor  might  repossess  the 
premises .  discharged  of  the  lease,  but  that,  if 
they  could  be  repaired  within  60  days,  rent 
should  not  run  after  Injury  and  daring  repairs, 
and  tliat  the  lessor  should  repair  with  reason- 
able speed;  that,  if  the  premises  were  so  slight- 
ly injured  as  not  to  be  unfit  for  occupancy,  the 
lessor  should  repair  with  reasonable  speed; 
and  that  rent  should  not  cease.  The  premises 
were  damaged  by  fire  and  rendered  wholly 
unfit  for  occupancy,  and  the  tenant,  after  be- 
ing excluded  from  possession,  brought  action 
for  the  value  of  the  term.  Civ.  Code,  |  1641, 
requires  that  the  whole  of  a  contract  be  taken 
together  so  as  to  give  effect  to  every  part,  if 
reasonably  practicable.  Held,  that  "wholly  un- 
fit for  occupancy"  and  "unfit  for  occupancy" 
were  not  equivalent,  and  that  if  the  premises 
were  so  damaged  as  to  prevent  or  greatly  in- 
terfere with  the  conduct  of  the  lessee's  business, 
though  not  requiring  him  to  vacate  during  re- 
pairs, they  were  "unfit  for  occupancy,"  reliev- 
ing the  lessee  from  rent  during  repairs,  but 
not  terminating  the  lease;  but  that,  where  the 
premises  were  so  damaged  as  to  be  "wholly 
unfit  for  occupancy,"  the  lease  was  terminated, 
so  tttat  the  lessee  could  not  recover. 

[Eld.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.   U  314,  315;    Dec.  Dig.  S 

2.  LiANDLOBO    AND    TENANT    (§  101*)— TebMI- 
NATION    OP  LEASE—FOBFElrUHK. 

Such  provision  did  not  declare  a  forfei- 
ture, because  fixing  events  having  no  relation 
to  any  act  or  default  of  the  parties  upon 
which  the  lease  should  terminate,  and  hence 
there  was  no  basis  for  applying  the  rule  of 
strict  construction  prescribed  by  Civ.  Code,  i 
1442,  against  conditions  involving  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,   Cent  Dig.  ff  314,  315;    Dec.  Dig.   { 
,      101.*] 

3.  Landlobd  asd  Tenant  ({  101*)— Lbabik-' 

Construction. 

A  provision  !n  a  lease  for  termination  up- 
on damage  or  destruction  by  fire,  etc.,  was  to 
be  interpreted  in  the  light  of  the  conditions 
existing  when  it  was  made,  and  not  against 
the  lessor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent   Dig.  §§  314,  816;    Deo.  Dig.  f 

4.  Apfeai.  and  Ebrob  (t  1050*)— HABia.ESs 
Ebbob^Admission  of  Evidence. 

In  a  lessee's  action  to  recover  the  value 
of  the  use  and  occupation  for  the  term  of  a 
lease  found  to  have  been  terminated  under  a 


S revision  thereof  by  damage  from  Are,  error, 
'  any,  in  admission  of  evidence  as  to  the  time 
within  which  the  premises  could  be  repaired, 
was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1068,  1069,  4153-4157, 
4166;   Dec.  Dig.  |  1050.*] 

6.  Landlobd  and  Tbhant  (f  213*)— Tbbmi- 
nauon  op  Lbabb  —  Right  to  Recoveb 
Rent. 

Under  a  lease  providing  that  upon  damage 
or  destruction  of  the  premises  the  Uase  should 
terminate  and  the  lessee  should  immediately 
surrender  the  premises  and  pay  rent  only  to 
the  time  of  such  surrender,  the  lessee,  who  had 
paid  rent  in  advance  for  February,  during 
which  month  the  lease  terminated  by  damage 
or  destruction  of  the  premises,  could  not  re- 
cover the  proportionate  rent  for  the  remainder 
of  the  month,  as  the  provision  was  not  a  cov- 
enant to  repay  rent  due  and  paid. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §4  846-848,  850,  852,  854. 
856,  857-860;   Dec.THg.  i  213.*] 

6.  Landlobd  and  Tenant  (j  231*)— Rkoov- 
KBT  OF  Rent— B0BDEN  of  Pboop. 

If  such  provision  entitled  the  lessee  to  re- 
cover the  proportionate  part  of  advance  month- 
ly rental,  after  termination  and  surrender,  the 
buiden  of  alleging  and  proving  a  surrender  was 
on  him. 

[ESd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  926-^34;  Dec.  Dig.  | 
231.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Frei^riclc  W. 
Houser,  Judge. 

Action  by  the  C.  M.  Staub  Shoe  Company 
against  James  W.  Byrne.  Judgment  for  de- 
fendant, and,  from  the  Judgment  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals 
Judgment  and  order  affirmed. 

Williams,  Ooudge  &  Chandler,  of  Los  An- 
geles, for  appellant.  Denis  &  Loewenthal 
and  O'Melveny,  Stevens  &  Millikln,  all  of 
Los  Angeles,  for  respondent 

SLOSS,  J.  On  March  9,  1910.  Mrs.  Mar- 
garet Irvine  was  the  owner  of  a  store  and 
office  building  situated  at  the  northwest  cor- 
ner of  Broadway  and  Third  streets  in  the 
city  of  Los  Angeles.  On  that  day  she  execut- 
ed a  lease  of  the  comer  store  and  basement 
In  said  building  to  the  plaintiff  for  the  term 
of  five  years  commencing  on  the  Ist  day  of 
January,  1911,  at  a  monthly  rental  of  $1,250, 
payable  In  advance  on  the  1st  day  of  each 
month.  On  February  16,  1911,  the  building 
and  the  premises  occupied  by  the .  plaintifr 
were  damaged  and  Injured  by  fire.  Prior  to 
the  last-mentioned  date  the  defendant  James 
W.  Byrne  had  succeeded  to  the  Interest  of 
the  lessor  in  the  lease.  This  action  is  the 
outgrowth  of  a  controversy  arising  over  cer- 
tain provisions  of  the  lease  relative  to  the 
effect  of  destruction  of  or  injury  to  the  prem- 
ises by  fire  or  other  cause.  The  plaintiff 
contended  that  it  was  entitled  to  remain  In 
possession  of  the  store  and  basement  under 
its  lease.  The  defendant's  position  was  and 
is  tbat  the  lease  was  terminated  at  the  date 
of  the  fire,  and  be  has  excluded  the  plaintiff 
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from  tbe  iMssession  and  leased  the  premises 
to  anotber  tenant.  The  action  was  brought 
to  recover  tbe  snm  of  $45,000  alleged  to  be 
the  valae,  at  the  date  of  the  fire,  of  the  lease 
and  the  value  of  the  use  and  occupation  of 
the  premises  during  the  remainder  of .  the 
term.  The  complaint  also  seeks  to  recover 
the  sum  of  1580.40,  being  tbe  proportion  of 
tbe  monthly  rent  representing  the  part  of  the 
month  of  February  elapsing  after  the  fire. 
The  case  was  tried  without  a  jury,  and  Judg- 
ment went  In  favor  of  the  defendant.  The 
plaintiff  appeals  from  tbe  judgment  and 
from  an  order  doiylng  Its  motion  for  a  new 
trtaL 

The  case  turns  lai^cely  upon  the  construc- 
tl<Hi  of  tbe  fourth  clause  of  tbe  lease.  This 
clause  reads  as  follows: 

"If,  during  the  term  of  this  lease,  the  build- 
ing or  premises  are  destroyed  by  fire,  or  other 
action  of  the  elements,  or  partially  destroyed 
Ko  as  to  render  the  premises  demised  wholly 
rnfit  for  occupancy,  or  if  they  Bhall  be  so  badly 
injured  that  tiiey  ounuot  lie  repaired  within 
sixty  days  after  the  happening  of  the  injury, 
then  this  lease  shall  cease  and  become  null  and 
void  from  tbe  date  of  such  damage  or  destruc- 
tion, and  the  lessee  shall  immediately  surrender 
said  premises,  and  all  interests  therein,  to  said 
lessor,  and  said  lessee  shall  pay  rent  within 
this  term  only  to  the  time  of  such  surrender; 
and  in  case  of  destruction  or  partial  destruc- 
tion as  above  mentioned^  the  said  lessor  may 
re-enter  and  repossess  said  premises  discharged 
of  this  lease,  and  may  remove  all  parties  there- 
from; and  if  said  premises  shall  be  repairable 
within  sixty  days  from  happening  of  said  in- 
jury, then  said  rent  shall  not  run  or  accrue 
after  such  injury  and  while  the  process  of  re- 
pairs is  going  on.  and  the  lessor  shall  repair 
the  same  with  all  reasonable  speed,  and  the 
rent  shall  recommence  immediatelv  after  said 
repairs  shall  be  completed ;  but  it  said  prem- 
ises shall  be  so  slightly  injured  by  fire  or  the 
elements  as  not  to  be  rendered  unfit  for  occu- 
pancy, then  the  said  lessor  agrees  that  tbe 
same  shall  be  repaired  with  reasonable  promp- 
titude; and  in  that  case  the  rent  accrued  and 
accruing  shall  not  cease  or  determine.  In  no 
case  shall  the  lessee  be  entitled  to  compensa- 
tion or  damages  on  account  of  any  inconven- 
ience or  annoyance,  or  destrnction  by  fire  or 
earthquake  or  by  other  actions  of  the  elements 
or  by  reconstruction  or  repair  of  any  portion 
of  said  building;  nor  for  any  damage  to  or 
loss  of  property  in  said  premises  from  any 
cause." 

The  complaint  alleges  that  the  leased  prem- 
ises were  repairable  and  could  have  been 
repaired  within  tbe  period  of  60  days  after 
tbe  said  16tb  day  of  February,  1911;  that 
tbe  defendant  did  not  repair  said  premises 
within  said  period  of  60  days  and  did  not  use 
reasonable  or  any  diligence  in  that  behalf. 
Tbe  answer  denies  these  allegations,  and 
further  alleges  that  tbe  demised  premises 
occupied  by  plaintiff  were  destroyed  and 
were  rendered  by  said  Are  wholly  unfit  for 
occupancy.  Upon  all  these  issues  the  find- 
ings were  In  favor  of  the  defendant 

One  of  the  conclusions  of  law  was  that,  by 
reason  of  tbe  fact  that  the  building  and 
premises  were  partially  destroyed  by  fire  so 
as  to  render  tbe  demised  premises  wholly  un- 
fit for  occupancy,  said  lease  became  and  was 
terminated.    ▲  like  conclusion  was  drawa 


from  the  fact  that  the  premises  were  so  bad- 
ly injured  that  they  were  not  repairable  and 
could  not  be  repaired  within  60  days  after 
the  happening  of  the  said  injury  by  fire. 
The  court  further  concluded  that  the  defend- 
ant was  entitled  under  the  terms  of  the  lease 
to  retain  tbe  sum  of  $1,250  paid  in  advance 
for  tbe  month  of  February,  1911. 

With  respect  to  the  main  cause  of  action, 
L  e.,  that  based  upon  the  defendant's  refusal 
to  permit  the  plaintiff  to  occupy  the  premises 
during  the  remainder  of  tbe  term,  tbe  appel- 
lant contends  that  under  a  proper  construc- 
tion of  the  lease  the  tenancy  did  not  termi- 
nate by  a  mere  partial  destruction  rendering 
the  premises  wholly  unfit  for  occupancy,  but 
that  such  result  followed  only  If  tbe  premises 
were  so  badly  injured  that  they  could  not  be 
repaired  within  60  days.  Unless  this  posi- 
tion be  well  taken,  the  appellant's  claim 
that  it  was  wrongfully  ousted  from  the  prem- 
ises must  fail,  since  It  cannot  be  doubted  that 
the  evidence  amply  warranted  the  finding 
that  the  fire  rendered  the  'premises  wholly 
unfit  for  occupancy.  It,  on  the  other  hand, 
the  fact  so  found  did  not  terminate  the  ten- 
ancy, the  plaintiff  must  still  overcome  the 
conclusion  that  the  lease  ceased  by  reason  of 
the  fact  that  the  premises  were  not  repair- 
able within  sixty  days.  In  this  regard  the 
appellant  contends  with  great  vigor  and 
earnestness  that  the  evidence  does  not  support 
the  finding  that  the  premises  could  not  have 
been  repaired  within  the  time  specified. 

[1]  Tbe  first  subject  of  inquiry,  then,  Is  the 
proper  Interpretation  of  the  clause  defining 
the  conditions  which  may  terminate  the  lease. 
By  tbe  clear  and  express  language  of  the 
opening  part  of  this  clause,  it  is  provided  that 
the  lease  shall  cease  and  become  null  and 
void  upon  the  occurrence  of  any  one  of  three 
contingencies:  (1)  If  "tbe  building  or  prem- 
ises are  destroyed  by  fire  or  other  action  of 
the  elements";  (2)  "if  the  building  or  prem- 
ises are  partially  destroyed  sp  as  to  render 
the  premises  demised  wholly  unfit  for  occu- 
pancy"; or  (3)  "If  they  shall  be  so  badly  In- 
jured that  they  cannot  be  repaired  within 
sixty  days  after  tbe  happening  of  the  injury." 
Up  to  this  point  the  clause  is  expressed  in 
plain  and  simple  words,  and  there  Is  no  room 
for  tbe  play  of  rules  of  interpretation.  The 
appellant  contends,  however,  that  tbe  later 
provisions  of  tbe  clause  so  modify  and  limit 
the  effect  of  the  portion  Just  referred  to  as 
to  destroy  the  second  contingency  outlined 
and  to  terminate  the  lease  in  the  case  of 
partial  destruction  or  injury  only  in  the  event 
that  tbe  premises  are  not  repairable  within 
60  days  after  the  happening  of  tbe  injury. 
This  claim  is  based  upon  the  following  pro- 
vision: 

"That  if  said  premises  shall  be  repairable 
within  sixty  days  from  the  happening  of  said 
injury,  then  said  rent  shall  not  run  or  ac- 
crue after  such  injury  and  while  the  process 
of  repairs  U  goin^  on  and  the  lessor  shall  re- 
pair the  same  with  all  reasonable  speed  and 
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the  r«Dt  shall  recommence  immediatel^r  after 
said  repairs  shall  be  completed:  but  if  said 
premises  shall  be  ao  slightly  injured  by  fire  or 
the  elements  as  not  to  be  rendered  unfit  for 
occupancy,  then  the  said  lessor  agrees  that  the 
same  shall  be  repaired  with  reasonable  promp- 
titude, and  in  that  case  the  rent  accrued  or 
accruing  shall  not  cease  or  terminate." 

The  argument  Is  that  the  provision  last 
quoted  obviously  contemplates  the  liability  of 
the  lessor  to  repair  and  the  right  of  the  ten- 
ant to  continue  under  his  lease  in  either  of 
two  events:  (1),  If  the  Injury  or  the  neces- 
sary repair  work  be  so  extensive  as  to  pre- 
vent occupancy  by  the  tenant,  in  which  case 
rent  shall  be  remitted  during  the  time  of  re- 
pair; or  (2)  if  the  Injury  be  so  slight  as  not 
to  render  the  premises  unfit  for  occupancy, 
in  which  case  the  obligation  to  pay  rent  shall 
continue  during  the  period  of  repair.  It  be- 
ing provided  therefore  that  the  right  of  the 
tenant  shall  continue  even  though  there  be 
an  injury  rendering  the  premises  unfit  for 
occupancy,  there  is  presented,  it  is  urged,  a 
confiict  between  the  later  and  the  earlier 
parts  of  the  clause,  and  the  confiict  should  be 
resolved  In  favor  of  the  tenant  by  holding 
that  no  partial  Injury  shall  terminate  the 
lease  unless  the  premises  be  injured  to  such 
an  extent  that  they  cannot  be  repaired  within 
60  daya  The  necessary  efTect  of  this  conten- 
tion is  to  deny  all  meaning  to  the  provision 
fpr  a  termination  In  the  event  of  a  partial 
destruction  rendering  the  premises  demised 
wholly  unfit  for  occupancy,  for,  under  the 
construction  thus  suggested,  the  only  event 
(short  of  a  total  destruction  of  the  building 
or  premises)  which  would  terminate  the  lease 
would  be  an  Injury  not  repairable  within  60 
days — an  event  which  is  provided  for  in  sep- 
arate and  distinct  terms.  It  is,  of  course, 
unnecessary  to  cite  decisions  in  support  of 
the  fundamental  rule  of  interpretation  re- 
quiring eflect  to  be  given  to  every  part  of  a 
contract  if  reasonably  practicable.  Civ.  Code, 
S  1641.  Unless  the  later  provisions  relied  on 
by  the  appellant  are  fairly  susceptible  of  no 
interpretation  other  than  one  which  will 
totally  destroy  an  Independent  provision  of 
the  contract,  they  should  not  be  Interpreted 
in  the  manner  suggested.  We  are  satisfied 
that  it  Is  "reasonably  practicable"  to  give  ef- 
fect to  every  part  of  the  fourth  clause,  with- 
out doing  violence  to  the  Intent  of  the  par- 
ties as  manifested  by  the  language  used  by 
them.  The  opening  part  of  the  clause  con- 
templates three  different  kinds  or  degrees 
of  destructioor  or  damage:  (1)  A  total  de- 
struction (which  is  not  in  question  here) ;  (2) 
a  partial  destruction  or  damage  rendering  the 
premises  wholly  unfit  for  occupancy;  and 
(3)  an  Injury  which  cannot  be  repaired  within 
60  days.  Since  these  three  situations  are 
stated  In  terms  connected  by  the  disjunctive 
article  "or,"  the  three  contingencies  speci- 
fied are  to  be  understood  as  representing  al- 
ternatives, each  of  which  operates  independ- 
ently of  the  other  two.     An  Injury  whicb 


cannot  be  repaired  within  60  days  may  or 
may  not  render  the  premises  wholly  unfit  for 
occupancy.  But  since  the  lease  specifies  the 
two  conditions  alternatively  as  ev^its  ter- 
minating the  lease,  the  natural  meaning  of 
the  clause  is  that  a  damage  rendering  the 
premises  wholly  unfit  for  occupancy  will  ter- 
minate the  lease,  regardless  of  the  time  nec- 
essary for  repair,  and  that  an  injury  that 
cannot  be  repaired  within  60  days  will  have 
the  same  effect,  whether  the  injury  be  one 
that  renders  the  premises  wholly  unfit  for 
occupancy  or  not 

There  remains  a  fourth  contingency,  upon 
the  occurrence  of  which  the  lease  is  not  de- 
termined, although  there  has  been  an  injury 
to  the  premises,  i.  e..  If  the  premises  are  not 
rendered  wholly  unfit  for  occupancy,  and  if 
they  can  be  repaired  within  60  days.  The 
later  clause  dealing  with  the  abatement  of 
rent  during  the  period  of  repair  deals  with 
this  contingency.  The  lessor  is  required  to 
repair  with  all  reasonable  speed,  and  no  rent 
Is  to  be  paid  during  the  period  of  repair 
unless  the  Injury  is  so  slight  that  the  prem' 
ises  are  not  rendered  unfit  for  occupancy. 
This  provision  does,  no  doubt,  contemplate 
the  possibility  of  a  continuance  of  the  lease 
even  though  the  premises  have  been  rendered 
unfit  for  occupancy.  Is  there  a  necessary 
conflict  with  the  earlier  provision  for  a  ter- 
mination In  the  event  of  'partial  destruction 
rendering  the  premises  "wholly  unfit  for  oc- 
cupancy"? We  think  not  The  word  "whol- 
ly" is  not  found  In  the  later  provision,  and 
we  must  assume  that  in  the  minds  of  the 
parties,  this  wqrd  had  some  meaning  and 
purpose.  "Wholly  unfit  for  occupancy"  Is 
not  the  same  thing  as  "unfit  for  occupancy." 
The  rational  conclusion  is  that  the  parties 
foresaw  the  possibility  of  injuries  affecting 
the  availability  of  the  premises  for  occu- 
pancy in  three  different  degrees:  (1)  An  In- 
jury which  would  make  them  totally  unfit  for 
occupancy;  (2)  an  injury  which  would  seri- 
ously interfere  with  their  enjoyment  and  oc- 
cupancy; and  (3)  one  which  was  so  slight 
as  to  create  virtually  no  Impediment  to 
their  occupancy.  The  premises  were  to  be 
used,  and  were  used,  as  a  retail  shoe 
store.  The  parties  were  contracting  with 
reference  to  occupancy  for  such  use.  The 
premises  might  be  damaged  to  such  an  ex- 
tent as  to  prevent  or  greatly  hamper  the 
conduct  of  business,  while  not  requiring  the 
tenant  to  vacate  while  repairs  were  being 
made.  This  would  render  the  premises  "un- 
fit for  occupancy"  within  the  meaning  of  the 
clause  relieving  the  tenant  from  the  pay- 
ment of  rent  during  the  period  devoted  to  re- 
pairs, but  would  not  terminate  the  lease  by 
rendering  them  "wholly  unfit  for  occupancy." 

[2]  This  construction,  as  we  have  already 
suggested,  gives  effect  to  every  provlsiin  of 
the  contract  aind  does  not  distort  any  word 
or  phrase  from  its  fair  Cleaning.  So  inter- 
preted, the  fourth  clause  makes  entirely  rea- 
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Bonable  provision  for  the  varlons  contin- 
gencies that  might  result  In  case  of  fire  or 
other  Injury  to  the  building  or  premises. 
There  is  here  no  basis  for  applying  the  rule 
of  strict  interpretation  against  conditions  in- 
volving forfeiture.  Civ.  Code,  {  1442.  The 
clause  terminating  the  lease  in  certain  con- 
tingencies does  not  declare  a  forfeiture.  It 
fixes  events,  having  no  relation  to  any  act 
or  default  of  the  parties,  upon  which  it  is 
agreed  that  the  lease  shall  end. 

[3]  The  further  argument  of  appellant  that 
the  clause  should  be  Interpreted  against  the 
lessor  is  equally  Inapplicable.  The  meaning 
of  the  lease  Is,  of  course,  to  be  ascertained 
in  the  light  of  conditions  existing  when  it 
was  made.  Whatever  It  meant  then  it  means 
now.  There  is  no  ground  for  saying  that 
the  provision  terminating  the  lease  In  the 
event  of  damage  rendering  the  premises  whol- 
ly unfit  for  occupancy  was  for  the  benefit  of 
the  lessor  rather  than  the  lessee.  So  far  as 
could  be  known  in  advance,  it  might  be  high- 
ly advantageous  to  the  tenant  to  be  released 
If  the  premises  should  be  rendered  wholly 
unfit  for  occupancy. 

The  interpretation  put  by  us  upon  the  lease 
dispenses  with  the  necessity  of  any  Inquiry 
into  the  sufficiency  of  the  evidence  to  sustain 
the  finding  that  the  premises  were  not  re- 
pairable within  sixty  days.  Nor  is  it  Im- 
portant to  examine  the  finding,  also  assailed 
by  appellant,  that  the  lessor  nsed  reasonable 
diligence  In  repairing  the  premises.  Whether 
the  premises  could  be  repaired  within  a  given 
time,  or  whether  they  were  repaired  diligent- 
ly or  at  all,  does  not  concern  the  appellant  If 
his  lease  ended  on  the  day  of  the  fire  by  rea- 
son of  the  fact  that  the  premises  had  been 
rendered  wholly  unfit  for  occupancy. 

[4]  It  is  claimed  that  the  court  erred  in 
certain  rulings  on  the  admission  of  evidence, 
bat  the  evidence  involved  all  bore  on  the  is- 
sue of  the  time  within  which  the  premises 
could  have  been  repaired.  If  error  was  com- 
mitted in  any  of  these  rulings,  it  was  not 
prejudicial. 

[(,  I]  The  only  other  point  raised  by  appel- 
lant is  that  it  should  have  been  given  judg- 
ment for  a  portion  of  the  February  rent  paid 
by  It  In  advance.    The  fire  occurred  on  the 


16th  day  of  the  month.  The  fire  clause, 
which  we  have  already  quoted  in  full,  pro- 
vided that,  upon  the  occurrence  of  any  of 
three  events,  the  "lease  shall  cease  and  be- 
come null  and  void  from  tlie  date  of  such 
damage  or  destruction,  and  the  lessee  shall 
Immediately  surrender  said  premises,  and  all 
Interests  therein,  to  the  lessor,  and  said  les- 
see shall  pay  rent  within  this  term  only  to 
the  time  of  such  surrender."  It  is  settled 
in  this  state  that  a  tenant  who  has  taken  pos- 
session of  the  leased  premises  and  paid  bis 
rent,  or  a  part  of  It,  in  advance,  as  required 
by  the  terms  of  the  lease,  cannot,  in  the  ab- 
sence of  any  covenant  in  the  lease,  recover 
the  rent  so  paid  in  case  of  the  destruction  of 
the  premises  by  fire  without  any  fault  of  ei- 
ther party  to  the  lease.  Harvey  v.  Weis- 
baum,  159  Cal.  265,  113  Pac.  656,  33  L.  R.  A. 
(N.  S.)  540,  Ann.  Cas.  1912B,  1115.  And  thU 
is  true  even  though,  by  the  terms  of  the  lease, 
or  under  a  statute,  the  destruction  of  the 
premises  terminates  the  lease.  The  appel- 
lant was  not  therefore  entitled  to  repayment 
of  a  proportion  of  the  February  rent  unless 
the  lease  contained  a  covenant  for  such  re- 
payment. The  appellant  relies  on  the  provi- 
sion that  the  lessee  shall,  in  certain  events, 
"surrender  said  premises  *  *  •  and  said 
lessee  shall  pay  rent  within  this  term  only 
to  the  time  of  such  surrender."  This  Is  not 
a  covenant  to  repay,  in  whole  or  in  part,  any 
installment  of  rent  which  had  become  due 
and  been  paid  prior  to  the  fire.  It  merely 
declares  that  the  tenant  shall  not  be  called 
npon  to  pay  any  further  rent  after  surren- 
dering the  premises.  But,  if  the  language  re- 
lied on  could  be  given  the  effect  claimed  for 
It,  the  right  to  repayment  would  arise  only 
npon  the  tenant's  surrender  of  the  premises. 
There  is  neither  allegation,  proof,  nor  find- 
ing that  the  plaintiff  surrendered  the  prem- 
ises at  any  time  which  would  entitle  it  to  a 
refund  of  any  part  of  the  February  rent  In 
any  view,  the  burden  was  on  the  plaintiff  to 
allege  and  prove  such  surrender. 

The  judgment  and  the  order  denying  a  new 
trial  are  affirmed. 


We     concur: 
SHAW.  J. 


ANOBLLOTTI,      a      J.; 
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JENSEN  T.  LICHTBN8TEIN  et  aL 

(No.  2690.) 

(Supreme  Court  of  Utah.    Jan.  9,  1916.) 

1.  MoRTOAOKS  (I  659*)  —  FOBECIASDBE  —  Ac- 
tions. 

Under  Comp.  Lawi  1907,  I  3498,  declar- 
ing there  can  be  but  one  action  for  the  recovery 
of  any  debt  secured  by  a  mortgage,  no  personal 
judgment  is  authorized  in  such  an  action  until 
after  the  mortgaged  property  has  been  sold  and 
the  proceeds  derived  from  the  sale  applied  to 
the  payment  df  the  debt  and  then  only  for  the 
deficiency.^ 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §5  1592,  1600-1603,  1605-1608; 
Dec.  Dig.  i  659.*] 

2.  Mortgages   (8   581*)  —  Fobbclosubi  —  As- 
sessment OF  .Attoenets'  Fees. 

In  a  suit  to  foreclose  a  mortgage,  the  court, 
in  determining  what  is  a  reasonable  attorney's 
fee  may,,  whether  he  has  or  has  not  sufficient 
data,  call  to  bis  assistance  attorneys  engaged  in 
the  practice  and  take  their  judgment  under 
oath  respecting  what  would  be  a  reasonable 
amount.* 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §i  211%,  1669-1679;  Dec  Dig.  { 
681.*] 

3.  MORTOAOES  (I  681*)— FOBECLOSUR*— ATTOB- 

NETS'    Fees  —  "Rbasonabuc    Attobnbt's 

Fee  " 

Comp.  Laws  1907,  {}  3504,  3505,  declare 
that  in  all  cases  of  foreclosure  when  an  attor- 
ney's fee  is  claimed  no  amount  shall  be  allowed 
greater  than  the  sum  which  shall  appear  by  the 
evidence  to  be  actually  charged  by  and  to  be 
paid  to  the  attorney,  and  that  the  attorney's 
fee  shall  be  fixed  by  the  court  in  which  the  pro- 
ceedings are  had,  any  stipulation  in  the  mort- 
gage to  the  contrary  notwithstanding.  A  note 
secured  by  a  mortgage  provided  for  a  10  per 
cent,  attorney's  fee,  wnile  the  mortgage  provided 
for  a  reasonable  attorney's  fee.  Ilcld,  that  un- 
der the  statutes  only  a  "reasonable  attorney's 
fee"  should  be  allowed,  by  which  is  meant  one 
reasonable  under  all  the  facts  and  circumstanc- 
es, and  it  is  error  for  the  coufrt  to  fix  a  10  per 
oent.  attorney's  fee  without  determining  wheth- 
er it  is  a  reasonable  one.' 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  fi  211%,  1669-1679;  Dec.  Dig.  I 
681.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  .Series,  Reasonable  Attorney's 
Fee.] 

4.  MoBTOAQES  (i  581*)— Construction— Lien. 

Where  a  mortgage  provided  that  in  case  of 
foreclosure  the  mortgagor  should  be  liable  for 
a  reasonable  attorney's  fee,  the  attorney's  fee 
allowed,  becomes  a  iien  on  ue  property  secured 
by  the  mortgage. 

[Ed.   Note. — For  other  cases,  see   Mortgages, 
Cent  Dig.  §i  211%,  1069-1679;    Dec.  Dig.  ( 
581.*] 
6.  Exceptions,  Bill  of  (J  41*)— Timk  or  Fii^ 

INO. 

Comp.  Laws'1907,  S  8286,  provides  that  a 
arty  desiring  to  have  exceptions  -settled  in  a 
ill  may  within  30  days  after  service  of  notice 
of  the  entry  of  judgment  serve  the  bill  upon 
the  adverse  party.  I'laintiff  who  recovered  serv- 
ed notice  of  entry  of  judgment,  and  defendant 
thereupon  served  a  copy  of  the  proposed  bill  of 
exceptions.     As  defendants  incorporated  in  their 


s 


>  Boucotskl  T.  Jacobaen,  K  Utah,  16E,  104  Pae.  117, 
M  L.  R.  A.  (N.  S.)  898. 

'  KurU  T.  Sanitarium  Co.,  S7  UUh,  8U,  108  Pae.  14. 

•McCornlck  T.  Swem,  36  Utah,  7,  102  Pae.  826,  20 
Ann.  Cas.  1S6S;  Bank  T.  Nelson,  88  Utah.  ie»-m,  Ul 
Pae.  807. 


bill  only  so  much  of  the  proceedings  material  to 

their  appeal,  plaintiff  who  objected  to  a  portion 
of  the  judgment  attempted  to  perfect  a  second, 
bill  of  exceptions,  held,  that  plaintiff  was  not 
entitled  to  notice  of  entry  of  judgment  in  order 
to  start  limitations  against  the  filing  of  his  bill. 
[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  Si  65-71 ;   Dec.  Dig.  f  uJ] 

6.  Bills  and  Notes  (J  125*)— CoNSTRncnoN. 

Where  a  note  provided  that  if  interest 
should  remain  unpaid  for  30  days  then  the  prin- 
cipal sum  and  accrued  interest  shall  at  once  l>e 
due  and  payable  at  the  option  of  the  holder  of 
the  note  and  shall  draw  interest  at  the  rate  of 
12  per  cent,  the  holder  of  the  note  is  not  upon 
the  maker's  default  in  the  payment  of  interest, 
entitled,  where  he  did  not  declare  the  entire 
sum  due,  to  recover  12  per  cent  interest 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Sf  274-281;  Dec.  Dig.  { 
125.»] 

7.  BiTXB  AND  Notes  (J  125*>— Interest. 

Where  a  note  provided  for  payment  of  in- 
terest in  regular  installments  and  the  maker  de- 
faulted, the  maker  became  liable  for  interest  on 
the  sums  in  default  at  the  rate  of  8  per  cent, 
as  fixed  by  Comp.  Laws  1907,  I  1241. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fj  274-281;  Dec.  Dig.  | 
125.»] 

Appeal  from  District  Court,  Salt  Lake 
County ;    Geo.  G.  Armstrong,  Judge. 

Action  by  F.  C.  Jen.sen  against  M.  B.  Lich- 
tensteln  and  another.  From  the  judgment, 
defendants  appeal,  and  plaintiff  cross-ap- 
peals. Reversed  and  remanded,  wltb  dlrec- 
tion& 

Lewis  Larson,-  of  Mantl,  for  plaintUt. 
Frank  B.  Stephens,  Benner  X.  Smith,  Rob- 
ert B.  Porter,  and  Harold  M.  Stephens,  all 
of  Salt  Lake  City,  for  defendants. 


FRICK,  J.  Hie  plaintiff  commenced  this 
action  against  the  defendants  in  ttie  district 
court  of  Salt  Lake  county  to  foreclose  a  mort- 
gage given  to  secure  the  payment  of  the  fol- 
lowing note: 

"Salt  Lake  City,  Utah,  June  25,  1909.  $10,- 
000.  Two  (2)  years  after  date,  for  value  re- 
ceived, we  jointly  and  severally  promise  to  pay 
to  Utah  Savings  &  Trust  Company,  or  order, 
ten  thousand  dollars,  with  interest  thereon  at 
the  rate  of  seven  per  cent  per  annum  from  date 
until  paid,  both  before  and  after  judgment.  In- 
terest payable  quarter-yearly  to  the  Utah  Sav- 
ings &  Trust  Co.,  whose  receipt  for  same  shall 
be  accepted  without  the  presence  of  this  note. 
If  any  interest  remains  due  and  unpaid  for  the 
period  of  thirty  days  then  the  princiual  sum  and 
all  accrued  and  unpaid  interest  shall  at  once  be 
due  and  payable  at  the  option  of  the  holder  of 
this  note  and  the  principal  sum  and  all  unpaid 
interest  shall  then  draw  interest  at  the  rate  of 
twelve  per  cent  per  annum  until  paid.  The 
principal  sum  and  interest  payable  in  United 
States  gold  coin  at  the  banking  house  of  Utah 
Savings  &  Trust  Company,  in  Salt  Lake  City, 
Utah.  In  case  this  note  is  collected  by  an  at- 
torney either  with  or  without  suit  we  agree 
to  pay  in  addition  thereto  ten  per  cent,  of  tlje 
principal  amount  of  said  note  as  attorney  s 
fees." 

The  action  was  brought  In  April,  1913,  and 
the  only  provision  in  the  mortage  which  is 
material  upon  this  appeal  Is  the  following: 
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"If  the  indebtedness  secured  hereby  should  be- 
come due  and  payable  and  this  mortgage  is 
placed  in  the  hands  of  an  attorney  for  coUec- 
tiou,  the  mortgagors  agree  to  pay  fire  per  cent, 
of  8uch  indebtednesB  in  addition  thereto  as  costs 
of  collection ;  in  case  foreclosure  proceedings 
herein  be  instituted,  the  mortgagors  agree  to 
pay  as  attorney's  fees,  a  reasonable  amount  in 
addition  to  the  indebtedness  secured  thereby." 

The  complaint  Is  in  the  usual  form  In  fore- 
closure actions.  Plaintiff,  however,  alleged 
that  the  defendants  bad  made  default  In  the 
payment  of  interest,  and  had  paid  no  Interest 
after  the  10th  day  of  December,  1010,  and 
that  for  that  reason  in  30  days  from  that 
date,  to  wit,  from  January  6,  1911,  according 
to  the  tenor  of  the  note  secured  by  the  mort- 
gage in  question,  he  was  entitled  to  12  per 
cent  Interest  upon  the  principal  and  upon  the 
Interest  remaining  unpaid.  It  was  also  alleg- 
ed that  by  the  terms  of  said  note  the  defend- 
ant had  agreed  to  pay  10  per  cent  of  the 
principal  sum  as  attorney's  fees  in  the  event 
the  note  should  be  collected  by  an  attorney; 
and  also  pleaded  the  clause  contained  in  the 
mortgage  concerning  the  payment  of  at- 
torney's fees,  and  alleged  that  $1,000 
was  a  reasonable  attorney's  fee.  It 
was  further  averred  that  the  plaintiff  was 
compelled  to  pay  $S12.43  taxes  on  the  mort- 
gaged premises,  upon  which  sum  he  was  en- 
titled to  12  per  cent  interest,  which  is  the 
amount  fixed  by  our  statuta 

The  defendants  appeared  and  filed- an  an- 
swer to  the  complaint  The  only  issnee 
presented  by  the  answer  related  to  the  rate 
of  Interest  and  the  attorney's  fee  claimed  by 
plaintiff;  the  defendants  contending  that 
plaintiff  was  entitled  to  only  7  per  cent  in- 
terest end  to  a  sum  not  exceeding  $S00  as 
attorneys'  fees. 

[1-3]  On  the  hearing  plaintiff  produced  the 
note  and  mortgage  In  evidence,  proved  the 
payment  of  taxes  as  alleged  In  the  complaint 
and  also  made  the  following  proof  respecting 
the  payment  of  attorney's  fees  (plaintiff  tes- 
tifying): 

"Q.  Now,  Mr.  Jensen,  relative  to  the  attor- 
ney's fees  tn  this  case,  have  you  any  agreement 
as  to  what  amount  of  attorneys'  fees  you  are  to 
pay  for  the  services?  A.  A  thousand  dollars. 
Q.  And  with  whom  ia  that  agreement?  A.  My 
attorney,  Lewis  Larson.  Q.  Is  that  contingent 
upon  the  result  of  this  case  in  any  way?  A. 
There  is  nothing  said  about  the  result  of  the 
case  in  our  agreement.  Q.  Your  understanding 
is  that  yon  are  to  pay  $1,000  for  my  services  in 
this  case?  A:  Yes,  sir.  Q.  And  you  have 
agreed  to  do  so?  A.  Yes,  sir.  •  •  •  After  I 
purchased  the  note  and  mortgage,  they  were 
left  with  the  Utah  Savings  &  Trust  Company 
for  collection.  I  wrote  a  notice  to  the  trust 
company  authorizing  Mr.  Larson  to  receive  all 
of  the  papers  pertaining  to  this  mortgage." 

The  foregoing  is  substantially  all  the  evi- 
dence produced  by  the  plaintiff,  and  the  de- 
fendants offered  none. 

The  court  found  the  amount  due  npon  the 
note  and  mortgage,  including  interest  to  Jan- 
uary 14,  1914,  to  be  $12,173.87,  npon  which 
Bom  it- allowed  plaintiff  7  p«r  cent  interest 
after  Judgment    Tlie  court  alao  found  that 


the  plaintiff  was  entitled  to  the  sum  of  $558.- 
84  for  taxes  paid,  which  Includes  12  per  cent 
interest  The  court  further  found  "that  a 
reasonable  attorney's  fee  herein  is  $1,000," 
and  that  the  plaintiff  had  agreed  to  pay 
said  sum  to  Us  attorney  as  an  attorney's 
fee  in  this  case,  and  the  attorney's  fee,  as 
well  as  the  other  sums  found  due,  were  de- 
clared to  be  secured  by  the  mortgage  afore- 
said. A  decree  of  foreclosure  was  according- 
ly entered  on  the  28th  day  of  January,  1914, 
and  the  mortgaged  premises  were  ordered 
sold  to  satisfy  the  several  sums  of  money, 
with  interest  as  aforesaid.  Both  parties  ap- 
peal from  the  Judgment 

The  defendants,  upon  their  appeal,  tn  sab- 
stance,  insist  that  the  court  erred:  (1)  In 
allowing  $1,000  attorney's  fee,  and  in  allow- 
ing any  sum  in  excess  of  $500 ;  (2)  in  declar- 
ing said  attorney's  fee  a  lien  upon  the  mort- 
gaged premises;  (S)  in  adding  the  accrued 
and  unpaid  installments  of  interest  to  the 
principal  up  to  January  14,  1914,  the  date 
the  court  announced  its  oral  decision,  and  in 
allowing  interest  on  the  interest  so  added 
I  after  Judgment ;  and  (4)  in  settling  and  al- 
lowing plalntltTs  bill  of  exceptions. 

It  is  insisted  that  the  court  erred  in  finding 
that  $1,000  is  a  reasonable  attorney's  fee  for 
the  reason  that  there  Is  no  evidence  sustain- 
ing such  a  finding.  We  have  a  statute  (Comp. 
Laws  1907,  ig  3504  and  3505)  which  reads  as 
follows: 

"Sec  3504.  In  all  cases  of  foreclosure,  when 
an  attorney  or  counsel  fee  is  claimed  by  the 
plaintiff,  no  other  or  greater  amount  shall  be 
allowed  or  decreed  than  the  snm  which  shall  ap- 
pear by  the  evidence  to  be  actually  charged  by 
and  to  be  paid  to  the  attorney  for  the  plaintilC; 
and  if  it  shall  appear  that  there  is  an  agree- 
ment or  understanding  to  divide  such  fees  be- 
tween the  plaintiff  and  his  attorney,  or  between 
the  attorney  and  any  other  person  except  an 
attorney  associated  with  him  in  the  cause,  only 
the  amount  to  be  retained  by  the  attorney  or 
attorneys  shall  be  decreed  as  against  the  defend- 
ant 

"Sec.  3506.  In  all  cases  of  foreclosure  by  pro- 
ceeding in  court,  the  attorney's  fee  shall  be  fixed 
by  the  court  in  which  the  proceedings  of  fore- 
closure are  had,  any  stipulation  in  said  mort- 
gage to  the  contrary  notwithstanding." 

From  the  evidence  we  have  set  forth  It  is 
apparent  that  the  plaintiff  attempted  to  com- 
ply, and,  as  we  think,  has  substantially  com- 
plied, with  the  provisionB  of  section  3504, 
supra.  Defendant's  counsel,  however,  insist 
that  the  provisions  of  section  3505  were  not 
compiled  with  either  by  the  court  or  counsel 
As  we  have  seen,  the  court  found  $1,000  to 
be  a  reasonable  attorney's  fee.  The  note  pro- 
vided for  that  amount,  while  the  mortgage 
only  provided,  in  case  of  foreclosure,  for  a 
reasonable  attorney's  fee.  Under  our  statute 
(Comp.  Laws  1907,  H  8498)  "there  can  be 
but  <Mie  action  for  the  recovery  of  any  debt 
or  the  enforcement  of  any  right  secured  by 
mortgage,"  and,  imder  the  dedslons  of  this 
court  (Boucofski  v.  Jacobsen,  36  Utah,  165, 
104  Pac.  117, 26  L.  R.  A.  [N.  S.]  888,  and  cases 
there  cited)  no  personal  judgment  \a  author- 
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Ized  In  sBch  an  action  unttl  after  the  mort- 
gaged property  has  been  sold  and  the  pro- 
ceeds derived  from  such  sale  are  applied  to 
the  payment  of  the  debt,  and  then  only  for 
the  deficiency.  Such  an  action  is  therefore 
not  personal,  but  Is  strictly  one  in  rem,  at 
least  until  after  the  mortgaged  property  is 
sold  and  the  proceeds  thereof  bare  been  ap- 
plied in  discharge  of  the  debt  Sections  3504 
and  3505,  no  doubt,  were  adopted  for  the  pur- 
pose of  protecting  debtors  against  l)eing  re- 
quired to  pay  excessive  attorney's  fees  in  fore- 
closure suits.  It  was,  however,  not  intended 
that  personal  actions  ui)on  notes  should  be  af- 
;fected  by  these  sections.  Anything  therefore 
that  was  said  in  McComlck  v.  Swem,  36 
Utah,  7,  102  Pac.  626,  20  Ann.  Cas.  1368,  or 
in  Bank  v.  Nelson,  38  Utah,  169-198,  111 
Pac.  907,  upon  the  subject  of  attorney's  fees, 
has  no  application  here.  By  the  very  terms 
of  section  3605  It  is  limited  to  "foreclosure 
suits." 

In  such  proceedings,  however,  the  trial 
court  cannot  escape  the  responsibility  of  de- 
termining and  declaring  what  amount  shell 
be  allowed  as  an  attorney's  fee,  regardless 
of  any  stipulation  of  the  parties  upon  that 
subject  that  may  be  contained  in  either  the 
note  or  mortgage.  By  a  "reasonable  fee," 
no  doubt,  is  meant  one  which  is  reasonable 
under  all  the  facts  and  circumstances  of  each 
case.  What  la  reasonable,  therefore.  In  a 
large  measure  at  least,  must  depend  upon  the 
amount  in  controversy,  the  labor,  and  re- 
sponsibility Imposed  upon  the  attorney  in  ob- 
taining Judgment,  as  these  things  may  have 
arisen  from  the  issues  presented  and  tried. 
If  an  attorney  is  required  to  do  no  more  than 
to  prepare  the  formal  pleadings  and  decree  in 
a  default  oase,  a  smaller  sum,  no  doubt, 
would  be  reasonable,  than  in  a  contested  case, 
and  especially  in  one  where  the  issues  were 
numerous  and  where  intricate  questions  of 
both  fact  and  law  arose  and  bad  to  be  de- 
termined. It  should  not  be  assumed  by  the 
court  that,  simply  because  the  parties  have 
named  10  per  cent,  or  any  other  amount,  in 
either  the  note  or  mortgage,  that  that  is  the 
amount  that  should  be  allowed.  The  trial 
courts,  in  each  case,  become  familiar  with  all 
the  issues,  know  Just  what  the  facts  and 
circumstances  developed  at  the  hearing  are, 
and  thus  are  in  a  position  to  arrive  at  an 
intelligent  and  Just  conclusion  respecting  the 
amount  that  should  be  allowed  as  the  reason- 
able fee  contemplated  by  our  statute.  In 
case,  however,  the  court  has  insufficient  data 
upon  which  to  base  a  finding,  or  even  though 
he  has  such  data,  he  may  nevertheless,  as 
pointed  out  in  Kurtz  v.  Sanitarium  Co.,  37 
Utah,  313,  108  Pac.  14,  call  to  his  assistance 
attorneys  engaged  In  the  practice  and  take 
their  Judgment  under  oath  respecting  the 
amount  that  would  be  reasonable  in  any 
given  case.  While  the  court  In  the  case  at 
bar,  had  before  it  what  little  evidence  that 
was  submitted,  yet,  in  view  that  it  allowed 


the  precise  amount  named  In  the  note,  the 
conclusion  is  forced  upon  us  that  the  court 
was  controlled  by  the  amount  there  named, 
rather  than  by  any  facts  and  circumstances 
that  were  developed  in  the  case.  This  la 
Just  what  the  statute  prohibited  the  court 
from  doing.  If  the  course  apparently  pur- 
sued in  this  case  is  permitted,  then  section 
3505,  supra,  is  practically  nullified.  Without 
expressing  any  opinion  (and  in  view  of  our 
concltisions,  to  do  so  would  perhaps  be  Im- 
proper at  this  time)  respecting  what  would 
constitute  a  reasonable  fee  In  this  case,  and 
without  intimating  that  the  amount  allowed 
is  either  reasonable  or  otherwise,  we  are 
forced  to  the  coudnslon  that  the  amount  al- 
lowed by  the  court,  for  the  reasons  stated, 
cannot  be  sustained  xipon  this  record.  De- 
fendants' assignment  in  that  regard  therefore 
must  prevail. 

[4]  We  cannot  agree  with  counsel,  how- 
ever, that  a  reasonable  fee  was  not  intended 
to  be  secured  by  the  mortgage,  and  therefore 
should  not  be  declared  a  lien  upon  the  mort- 
gaged premises.  We  are  clearly  of  the  (pin- 
ion that  It  was  the  nlanifest  purpose  and  in- 
tention of  the  parties  to  the  mortgage  that  a 
reasonable  attorney's  fee  should  be  secured 
thereby,  precisely  the  same  as  the  principal, 
interest  and  taxes  mentioned  therein  were  to 
be  secured.  It  seems  almost  like  a  work  of 
supererogation  to  attempt  to  demonstrate 
that  the  foregoing  construction  is  the  only 
proper  one  that  can  be  placed  upon  the  mort- 
gage In  question.  If  therefore  It  were  not 
for  some  decisions  from  the  California  Su- 
preme Court,  for  whose  decisions  we  enter- 
tain the  highest  respect,  we  should  not  pause 
here  to  give  this  question  further  attentlou. 
In  view,  however,  that  counsel  vigorously  in- 
sist that  we  should  follow  those  decisions,  we 
shall  briefly  refer  to  at  least  some  of  them. 
The  cases  especially  relied  on  by  the  defend- 
ants hold  that  unless  the  attorney's  fees 
mentioned  in  the  mortgage  are,  in  apt  terms, 
made  a  lien  on  the  mortgaged  premises,  or 
are  declared  to  be  secured  by  the  mortgage, 
they  are  not  a  Hen  upon  the  mortgaged  prem- 
ises, but  are  only  a  personal  obligation  of  the 
mortgagor.  The  following  cases  so  hold: 
Clemens  v.  Luce,  101  Cal.  482,  35  Pac  1032; 
Salnsevain  v.  Luce,  4  Cal.  Unrep.  496,  35 
Pac.  1033;  Lee  v.  McCacthy,  4  Cal.  Unrep. 
498,  35  Pac.  1034;  Cooper  v.  McCarthy,  36 
Pac.  2 ;  i-  Barnett  v.  Mulkins,  40  Pac.  115 ;  > 
Klokke  V.  EbcaUler,  124  Cal.  297,  56  Pac 
1113;  Oortelyou  v.  Jones,  132  Cal.  131,  64 
Pac.  119;  Orange  Growers'  Bank  t.  Duncan, 
133  Cal.  264,  66  Pac  469.  Upon  the  other 
hand,  In  the  following  cases  decided  by  the 
same  court  it  was  held  that  under  the  terms 
of  the  mortgages  there  in  question  the  at- 


'  Reported  In  full  in  tba  Paclflo  Reporter ;  re- 
ported as  a  memorandum  decision  without  opinion 
m  101  Cat.  iTll. 

■Reported  in  full  in  tbe  Paelllc  Reporter;  re- 
ported a*  a  memorandum  deoUloa  wltliout  opinion 
in  107  CaL  xvlL 
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tomeys*  fees  \rere  a  Hen,  namely:  O'Neal  v. 
Hart,  116  Cal.  69,  47  Pac.  926;  County  Bank 
V.  Goldtree,  129  CaL  100,  61  Pac  785;  Peachy 
V.  "Witter,  131  Cal.  316,  63  Pac.  468;  Haensel 
V.  Pacific  States  S.  &  L.  &  B.  Co.,  135  Cal. 
41,  67  Pac.  88;  Worti  t.  Worth,  155  Cal.  699, 
102  Pac.  663. 

We  shall  not  review  all  of  those  cases,  nor 
attempt  to  reconcile  them.  We  shall  pause 
long  enough,  however,  to  compare  two  of 
those  decisions,  in  Klokke  v.  EscaiUer,  su- 
pra, which  falls  within  the  first  group  of 
cases  cited,  the  mortgage  contained  the  fol- 
lowing provisioQ: 

Upon  default  "the  roortKasee  may  foreclose 
this  mortgage,  and  may  inchide  in  said  foreclo- 
sure a  reasoDxble  counsel  fee,  to  be  fixed  by 
the  court,  together  witb  all  payments  made  by 
the  mortgagee  for  insurance  upon  the  buildings 
on  said  premises,  and  for  any  adverse  claims 
to  the  mortgaged  property,  for  searching  title 
to  the  mortgaged  premises,  to  the  execution 
hereof,  and  for  taxes  on  said  premises,  other 
than  the  taxes  on  this  raorte«ge,  or  the  money 
hereby  secured,  all  of  which  payments  the 
mortgagee  is  hereby  authorized  to  make  and 
the  same,  witb  interest  thereon  at  the  same 
rate  as  provided  in  said  promissory  note,  shall 
be  deemed  to  be  secured  by  this  mortgage  and 
payable  to  the  mortgagee  or  assigns  in  and 
out  of  the  proceeds  of  the  sale  under  said  fore- 
closure." 

It  was  held  that  all  the  things  enumerated 
above  were  secured  by  the  mortgage  except 
the  attorney's  fees.  We  cannot  understand 
how  the  court  arrived  at  any  such  conclusion. 
As  we  read  the_  stipulation  contained  in  the 
mortgage,  which  we  have  set  forth  above, 
the  attorneys'  fees,  under  any  reasonable  con- 
struction, were  secured  thereby,  precisely  the 
same  as  were  the  insurance  money,  the  taxes, 
and  other  items  of  expense. 

In  the  case  of  Worth  v.  Worth,  supra,  which 
la  found  In  the  second  group  of  cases  cited 
above,  it  was  said: 

"The  language  of  the  mortgage  as  to  coun- 
sel fees  is  practically  the  same  as  that  contain- 
ed in  the  mortgage  in  Klokke  v.  EscaiUer,  124 
Cal.  297  [56  I'ac.  1113],  where  it  was  held 
that  the  counsel  fees  were  nut  secured  by  the 
mortgage.  But  this  case  differs  from  that  in 
that  the  note  here  contains  a  provision  for 
'seven  per  cent  on  principal,  as  attorneys'  fees 
in  snob  suit,'  in  the  event  suit  is  commenced 
to  enforce  payment  of  the  note.  The  mortgage 
was  given  to  secure  'said  note,'  which  included 
the  contract  to  pay  the  attorney  fee  provided 
for  therein.  The  attorney  fee  was  therefore 
secured   by  the  mortgage.*' 

As  we  read  the  California  cases  cited  in 
the  first  group,  many  of  them  contained  much 
stronger  language  from  which  it  was  ap- 
parent that  the  parties  to  the  mortgages 
there  in  question  intended  to  secure  the  at- 
torneys' fees  as  well  as  the  principal  and  in- 
terest, than  is  the  language  quoted  from 
Worth  V.  Worth,  and  yet  the  conclusions  of 
the  same  court  in  the  two  groups  of  cases  are 
diametrically  opposed  to  each  other.  We  are 
'nnahle  to  reccmcile  the  California  cases  up- 
on this  question. 

The  Supreme  Court  of  New  Mexico,  in  the 
case  of  Armljo  v.  Henry,  14  N.  M.  181,  89 
Fac.  805,  26  U  B.  A.  (N.  S.)  275,  discusses 


the  rule  which  prevails  upon  this  question  in 
California,  and  It  is  there  said,  "The  weight 
of  authority  Is  against  the  rule  laid  down 
by  the  California  courts."  Hence  that  court 
refused  to  follow  the  California  cases.  We 
agree  with  the  Supreme  Court  of  New  Mex- 
ico in  the  statement  Just  quoted.  Moreover, 
in  this  jurisdiction  the  trial  courts  have  al- 
ways construed  provisions  to  pay  attorneys' 
fees  like  the  one  in  question  as  being  a  lien 
upon  the  mortgaged  premises.  While  such 
a  construction  has  never  been  passed  on  or 
approved  by  this  court,  yet,  in  view  that  in 
our  Judgment  it  was  clearly  the  intention 
of  both  the  mortgagors  as  well  as  the  mort- 
gagee to  secure  a  reasonable  attorney's  fee 
by  entering  into  the  stipulation  in  the  mort- 
gage, we  do  now  approve  such  a  construction. 
We  further  hold  that  under  our  statute  the 
question  respecting  the  payment  of  an  at- 
torney's fee  is  a  matter  of  contract,  but  what 
Is  a  reasonable  fee  in  each  case  must  be  de- 
termined by  the  court. 

The  contention  that  the  court  erred  in  add- 
ing the  accrued  and  unpaid  interest  to  the 
principal  and  in  allowing  interest  at  7  per 
cent,  on  the  whole  amount  of  principal  and 
Interest  is  untenable.  As  we  shall  endeavor 
to  show  hereafter,  the  plaintifC's,  and  not  the 
defendants',  legal  rights  were  Invaded  by  the 
court's  ruling  In  that,  regard. 

[I]  The  contention  that  the  court  erred  in 
settling  and  allowing  the  plaintlfl!'s  bill  of  ex- 
ceptions is  well  taken.  The  court's  ruling  is 
in  the  teeth  of  all  the  former  decisions  of  this 
court  upon  that  question.  The  record  shows 
that  the  Judgment  or  decree  was  filed  and  en- 
tered January  28,  1914,  and  that  on  May  25, 
1914,  plaintiff's  counsel  served  notice  of  the 
decision  upon  defendants'  counsel.  That  no- 
tice set  In  motion  the  time  from  which  de- 
fendants were  required  to  prepare  and  serve 
a  bill  of  exceptions  under  the  provisions  of 
Oomp.  Laws  1907,  {  3286.  From  the  service 
of  that  notice  defendants  had  3U  days  within 
which  to  prepare  and  serve  their  proposed 
bill  of  exceptions,  unless  they,  within  said 
30  days,  obtained  an  order  from  the  court 
or  Judge  for  additional  time.  This  is  not 
disputed.  There  is  no  claim  that  the  de- 
fendants did  not  comply  witb  the  provisions 
of  the  statute  or  the  rulings  of  this  court  in 
preparing,  serving,  having  allowed,  and  in 
filing  their  bill  of  exceptions.  When  defend- 
ants therefore  signified  their  Intention  to  ap- 
peal, and  having  Incorporated  into  their  bill 
of  exceptions  only  so  much  of  the  proceed- 
ings as  they  deemed  material  to  their  appeal, 
the  plaintiff  also  attempted  to  have  settled 
and  allowed  his  bUl  of  exceptions  in  which 
he  proposed  to  include  all  of  the  proceed- 
ings which  had  been  omitted  from  defend- 
ants' bill.  The  plaintiff  had,  however,  obtain- 
ed an  order  from  the  district  court  in  which 
he  was  given  to  and  including  April  10,  1914, 
within  which  to  prepare  and  serve  a  proposed 
bill  of  exceptions,  and  also  obtained  a  fur- 
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tber  order  extending  bla  time  to  do  so  to 
May  20,  1914.  Tbe  plaintiff,  however,  did  not 
prepare  his  bill  wltbln  tbe  time  aforesaid; 
nor  did  he  obtain  any  further  order  extend- 
ing his  time,  but,  notwithstanding  his  failure 
to  do  BO,  he,  on  June  18,  1914,  served  his  pro- 
posed bill  Of  exceptions,  and  the  court,  over 
the  ob]ectl<ms  of  the  defendants,  on  June  25th 
following,  settled  and  allowed  the  same. 
Counsel  for  defendants  contend  that,  l>ecause 
the  proposed  bill  was  not  served  within  tbe 
time  fixed  by  the  court  under  the  repeated 
ruling  of  this  court,  the  district  court  was 
without  power  to  settle  and  allow  the  propos- 
ed bill.  The  only  answer  plaintiff  makes  to 
this  contention  is  that  under  the  provisions 
of  section  32S6,  supra,  he  was  entitled  to  no- 
tice of  the  decision  from  defendants'  coun< 
■el,  and,  in  view  that  no  such  notice 
was  served  upon  Iilm,  therefore  his  time 
within  which  to  orepare  and  serve  a  propos- 
ed bill  of  exoeptions  had  not  commenced  to 
run  when  bis  proposed  bill  was  in  fact 
served.  To  bold  that  the  Legislature  intend- 
ed that  both  parties  must  serve  and  are  en- 
titled to  notice  of  the  entry  of  a  decision  in 
a  particular  case  is  to  bold  that  it  intended 
something  unreasonable,  if  not  alMurd.  Tbe 
whole  purpose  of  the  statute  is  to  give  the 
aggrieved  party,  who  may  Intend  to  appeal, 
sufficient  time  within  which  to  prepare  and 
serve  bis  proposed  bUl  of  exceptions,  in 
which  either  all  or  so  much  of  tbe  proceed- 
ings of  the  trial  court  may  be  set  forth  as 
may  be  deemed  necessary  to  such  appeal. 
The  notice 'provided  for  in  the  section  is  in- 
tended to  set  the  time  in  motion  within 
which  the  proposed  bill  of  exceptions  must 
be  prepared  and  served.  Now,  is  it  reason- 
able to  suppose  that  the  party  who  prepares 
and  serves  tbe  notice,  which  must  contain 
a  statement  of  the  time  that  tbe  decision  was 
filed,  is  entitled  to  a  further  notice  of  what 
be  must  be  conclusively  presumed  to  know? 
Is  not  tbe  notice  which  he  prepares  and 
serves  upon  bis  adversary  also  notice  to  him 
of  what  it  contains?  Why  should  it  be  held 
to  impart  notice  to  the  per8<Hi  upon  whom 
served  bat  not  upon  tilm  who  is  required  to 
prepare  and  serve  it?  As  already  lutinifated, 
to  so  hold  would,  in  our  Judgment,  lead  to 
an  absurdity.  Under  all  of  our  holdings, 
therefore,  the  court  was  without  power  to 
settle  and  allow  plaintiff's  proposed  bill  of 
exceptions  and  therefore  we  cannot  consider 
it  for  any  puri>ose. 

[6]  This  brings  us  to  plaintiff's  appeal. 
While,  as  we  have  seen,  we  cannot  consider 
his  bill  of  exceptions  or  the  evidence  therein 
preserved  for  any  purpose,  yet  there  is  at 
least  one^  perhaps  two,  of  the  assignments  of 
error  which  plaintiff  is  entitled  to  have  re- 
viewed upon  the  Judgment  roll  and  upon  de- 
fendants' bill  of  exceptions  when  considered 
with  tbe  Judgment  roll.  Tbe  first  assignment 
of  error  of  that  character  is  that  the  court 
erred  In  tbe  constructleii  of  tbe  note  in  ques- 


tion respecting  tbe  rate  of  Interest  tbe  plain- 
tiff is  entitled  to  thereunder.  As  we  pointed 
out,  plaintiff,  in  bis  complaint,  prayed  for  12 
per  cent,  interest  from  and  after  January  6, 
1911,  which  was  30  days  after  defendants 
made  default  in  the  payment  of  interest. 
Plaintiff  does  not  claim  that  be  exercised  the 
option  of  declaring  the  principal  due  and  pay- 
able, as  be,  in  case  of  default  in  payment  of 
interest,  was  authorized  to  do  by  the  terms 
of  the  note.  He,  however,  contends  that  in 
order  to  entitle  him  to  tbe  increased  rate  of 
Interest  it  was  not  necessary  that  be  should 
declare  the  note  due  and  payable,  but  tliat  lie 
was  entitled  to  tbe  12  per  cent  after  a  de- 
fault had  continued  for  30  days.  WbUe  it 
is  true  that  unless  defendants  made  default 
in  tbe  payment  of  interest  tbe  Increased  rate 
could  not  be  enforced,  yet  it  is  also  true  that 
the  default  alone  did  not  give  the  right  to  de- 
mand 12  per  cent  interest  instead  of  tbe  7 
per  cent  stipulated  In  tbe  first  sentence  of 
tbe  note.  The  note  must  be  construed  and 
considered  as  a  whole.  Tbe  principal  prom- 
ise or  obligation  in  the  note  respecting  tbe 
payment  of  interest  is  that  it  bears  interest 
at  the  rate  of  "seven  per  cent  per  HTmnni 
from  date  until  paid  both  before  and  after 
Judgment"  Then  comes  the  subsidiary  prom- 
ise, namely,  that  tbe  interest  is  payable 
"quarter-yearly."  This  Is  followed  by  tbe 
condition: 

"If  any  interest  remains  due  and  unpaid  for 
a  period  of  thirty  days,  then  the  principal  sum 
and  all .  accrued  and  unpaid  interest  shall  at 
once  be  due  and  payable  at  the  option  of  the 
holder  of^  this  note,  and  the  principal  sum  and 
all  unpaid  interest  «AaI{  then  draw  interest  at 
the  rate  of  twelve  per  cent,  per  annum  until 
paid."     (Italics  ours.) 

To  our  minds,  this  means  simply  this: 
That  tbe  note  bears  7  per  cent  interest,  pay- 
able quarterly.  If,  however,  the  payee  makes 
default  in  the  payment  of  interest  and  re- 
mains in  default  for  a  period  of  30  days  or 
more,  then  the  holder  of  tbe  note  may  de- 
clare tbe  principal  pum  due  and  payable 
forthwith,  and,  in  case  he  does  so,  as  ex- 
pressed in  the  note,  it  "shall  then  draw  in- 
terest at  the  rate  of  twelve  per  cent  per  an- 
num until  paid."  The  word  "then"  is  used 
in  tbe  note  as  denoting  consequences,  or 
pointing  to  a  result,  and  tias  the  same  mean- 
ing and  effect  as  though  the  phrase  "in  that 
case"  or  "in  such  case"  had  been  used.  That 
is,  if  tbe  interest  is  not  paid  and  the  bolder 
of  the  note  exercises  the  option  given  him, 
then — that  is,  in  that  case,  or  in  such  events 
the  rate  of  Interest  shall  t)e  increataed  to  12 
per  cent.  In  order  to  have  that  effect,  how- 
ever, the  defendants'  default  in  the  payment 
of  interest  and  the  exercise  of  tbe  option  to 
accelerate  the  maturity  of  the  note  must  con- 
cur. If  therefore  at  any  time  after  30  days' 
default  in  payment  of  Interest  and  before 
the  note,  according  to  it^  terms,  had  matured, 
tbe  plaintiff  had  exercised  the  option,  he 
would  have  been  entitled  to  demand  and  re- 
ceive 12  per  cent  interest;   but,  not  baving 
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done  so,  he  l8  limited  to  tbe  7  per  cent 
named  In  the  note,  so  far,  at  least  as  the 
principal  Is  concerned.  The  following  cases, 
In  our  Judgment,  clearly  pass  upon  and  sus- 
tain our  views  upon  this  subject:  Mortgage 
Trust  Co.  y.  Bach,  69  Kan.  T49,  77  Pac.  545 ; 
Keys  V.  Lardner,  55  Kan.  331,  40  Pac.  644 ; 
Kennedy  v.  Gibson,  68  Kan.  612,  75  Pac.  1044. 

[7]  Although  the  plaintiff  is  not  entitled 
to  12  per  cent  Interest  as  we  have  just  held, 
yet  we  think  the  court  erred  in  computing 
the  Interest  to  which  he,  under  our  statute 
(Comp.  Laws  1907,  §  1241),  Is  actually  en- 
titled. In  view  that  plaintiff  failed  to  exer- 
cise the  option  to  demand  12  per  cent  inter- 
est, there  Is  no  express  contract  between  the 
parties  concerning  the  rate  of  Interest  on  ac- 
crued and  unpaid  Interest  after  it  became  due 
and  payable  at  the  end  of  each  quarter.  In 
such  case  our  statute  (section  1241,  supra), 
fixes  the  rate.    That  section  provides: 

"The  legal  rate  of  interest  upon  the  loan 
or  forbearance  of  any  money,  .  •  *  *  shall 
be  eight  per  cent  per  annum." 

Defendants  had  promised  to  pay  the  Inter- 
est quarterly.  There  thus  fell  due  at  the 
end  of  each  quarter  the  sum  of  $175  as  in- 
terest This  amount  was  owing  from  de- 
fendants to  the  plaintiff  at  the  end  of  each 
quarter  after  the  6th. day  of  December,  1910, 
when  the  last  interest  was  paid  as  found  by 
the  court.  If  defendants  had  paid  plaintiff 
the  Interest  when  due,  he  could  have  re- 
loaned  it  to  them,  or  could  have  loaned  It  to 
any  one  else,  and  could  have  contracted  for 
any  rate  of  interest  not  exceeding  12  per 
cent,  per  annum.  In  case,  however,  the  loan 
had  been  made  and  no  rate  of  interest  was 
agreed  upon,  the  statute  would  have  sup- 
plied the  omission  by  fixing  8  per  cent  as  the 
legal  rate.  The  plaintiff  therefore  was  as 
much  entitled  to  Interest  upon  the  unpaid  in- 
terest as  though  it  had  been  paid  to  him 
when  due  and  he  had  reloaned  it,  and,  In  view 
that  no  rate  was  agreed  upon,  the  legal  rate  of 
8  per  cent  applied.  The  court  therefore 
should  have  awarded  plaintiff  8  per  cent  inter- 
est per  annum  upon  each  quarterly  Installment 
of  interest  amounting  to  |175  from  the  time  it 
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became  due  nntQ  the  principal  and  Interest 
were  merged  into  judgment,  to  wit,  to  the 
28th  day  of  January,  1914.  When  therefore 
the  several  sums  of  $175,  with  interest  there- 
on at  the  rate  of  8  per  cent  per  annum  from 
the  date  they  severally  became  due  until  the 
judgment  was  entered  as  aforesaid,  are  all 
added  to  the  principal,  the  total  amount  Is  the 
amount  for  which  judgment  should  be  en- 
tered. When  that  amount  is  ascertained, 
then  the  agreement  In  the  note  again  con- 
trols which  provides  for  interest  at  the  rate 
of  7  per  cent  per  annum  after  judgment 

In  view  that  the  plaintiff  has  no  bill  of 
exceptions,  we  cannot  consider  the  other 
assignments  of  error  on  his  appeal. 

For  the  reasons  stated,  therefore,  the  find- 
ings and  judgment  must  be  modified.  The 
case  is  therefore  remanded  to  the  district 
court  of  Salt  Lake  coiuity,  with  directions: 
(1)  To  set  aside  its  findings  in  which  the  at- 
torney's fees  are  fixed  at  the  sum  of  $1,000, 
and  to  hear  any  competent  evidence  the  par- 
ties, or  either  of  them,  may  offer  upon  the 
question  of  what  amount  should  be  fixed  in 
this  case  as  a  reasonable  fee,  and,  after  hear- 
ing such  evidence,  or  any  other  competent 
evidence  upon  that  subject  that  the  court  may 
call  for  on  its  own  motion,  to  fix  a  reason- 
able sum  as  an  attorney's  fee  as  contemplat- 
ed by  section  3505,  independently  of  the  pro- 
vision contained  in  the  note;  (2)  to  deter- 
mine the  amount,  of  interest  at  the  rate  of 
8  per  cent  per  aimum  that  plaintiff  is  en- 
titled to  npon  the  accnied  and  unpaid  in- 
stallments of  Interest  from  the  respective 
dates  the  several  installments  became  due  ' 
until  the  28th  day  of  January,  1914,  and  aft- 
er adding  all  of  the  accrued  interest  to  the 
principal  modify  the  judgment  accordingly; 
(3)  to  enter  judgment  as  modified  as  of  the 
date  of  January  28,  1914,  which  judgment 
shall,  from  that  date,  bear  interest  at  the 
rate  of  7  per  cent  per  annum.  In  all  other 
respects  the  findings  and  judgment  are  af- 
firmed. Neither  party  to  recover  costs  on 
this  appeal. 

STRAUP,  O.  J.,  and  McCARTT,  J.,  concur. 
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DUGGIN8  T.  COIjBT. 
(Supreme  Ck>urt  of  Utah.     Jan.  0,  1916.) 

1.  Damaosb  (I  222*)— Breach  of  Contbaot— 
Findings. 

Defeadant  sold  to  plaintiff,  in  exchange  for 
a  tract  of  land  at  an  agreed  price,  a  flock  of 
sheep,  which  he  agreed  to  have  registered  before 
a  fixed  date.  Before  that  date  plaintiff  sold  the 
sheep  to  others,  with  an  agreement  to  have  them 
registered.  Some  of  the  sheep  were  not  regi»- 
tered  by  defendant,  and  plaintiff  compromised  the 
claims  of  his  buyers  against  him  for  failure  to 
register  the  sheep,  and  then  brought  action  for 
the  breach  of  the  contract  by  defendant  The 
court  found  that  the  registering  of  sheep  adds  to 
their  market  value,  and  that,  by  the  failure  of 
defendant  to  have  the  abeep  registered,  plain- 
tiff's actual  damages  were  a  sum  equal  to  the 
amount  for  which  he  compromised  with  hia  buy- 
ers, but  there  was  no  finding  as  to  the  number 
of  sheep  which  were  not  registered  or  the  market 
value  of  unregistered  sheep  of  the  kind  and 
quality  sold.  Held,  that  the  finding  was  insuffi- 
cient for  not  stating  facts  from  which  it  ap- 
peared that  plaintiff  suffered  the  amount  of  dam- 
ages therein  stated  or  any  damages. 

[Kd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  f!  563-566;    Dec.  Dig.  {  222.*] 

2.  Sales  (}  418*)  —  Bbeaoh  or  Contbaot  — 
Measubs  of  Dauaoes. 

The  legal  measure  of  plaintiffs  damages  in 
that  action  was  the  difference  between  the 
agreed  value  of  the  land  given  in  exchange  for 
the  sheep,  and  the  reasonable  market  value  of 
the  sheep  unregistered,  though  plaintiff  may  have 
paid  his  buyers  more  than  that  in  his  voluntary 
settlement  with  them ;  but,  if  the  amount  of  his 
settlement  was  less  than  the  legal  measure  of 
damages,  he  could  recover  only  that  amount. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  If  1174-1201;   Dec.  Dig.  |  418.*] 

3.  Appeal  and   Erbob   (§  846*)— Review  — 
Findings  by  Sufbeme  Ooubt. 

In  an  action  at  law  the  Supreme  Court  can- 
not examine  the  evidence  to  determine  what  the 
findings  should  have  been  on  a  particular  ques- 
tion upon  which  no  findings  were  made  by  the 
trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3347-3362,  3366;  Dec 
Dig.  §  846.*] 

Appeal  from  District  Court,  Sevier  Coun- 
ty;  Joseph  H.  Erickson,  Judge. 

Action  by  S.  M.  Dugglns  against  Joseph 
Colby.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed  and  remanded. 

John  F.  Chldester,  of  Rlchfleld,  and  Thur- 
man,  Wedgwood  &  Irvine,  of  Salt  Lake  City, 
for  appellant.  E.  E.  Hoffmann,  of  Richfield, 
for  respondent 

FRICK,  J.  The  plaintiff  commenced  this 
action  in  the  district  court  of  Sevier  county 
to  recover  damages  for  a  breach  of  contract 
It  is  not  necessary  to  refer  to  the  pleadings. 
The  court  found  that  on  October  25,  1911,  the 
plaintiff  and  defendant  entered  into  a  con- 
tract in  writing  as  follows: 

"Enow  all  men  by  these  presents:  That  I, 
Joseph  Colby,  of  Salina,  sell  to  S.  M.  Duggins, 
of  Gunnison,  for  his  relinquishment  right  of 
480  acres  ol  land  in  Millard  county,  Joseph 
Colby  to  assume  all  money  due  on  same,  for  the 
following  property:  Land  to  be  valued  at  six 
thousand  seven  hundred  and  twenty-eight  dol- 


lars. Sheep,  jack  and  mules  at  the  following; 
Prince  Jack,  $2,600;  sheep,  165  head,  $6,200; 
mules,  t^o  head  at  $200  each,  $400.  Pick  of 
balance  of  herd  if  we  need  any  for  to  make  up 
on  sheep,  at  150  not  over  200  head  to  be  taken 
unless  snort  on  sheep  only  one.  All  sheep  to 
be  registered  sheep  only  three  old  sheep  to  be 
taken.  Value  of  all  sheep  to  be  $20  per  head. 
Eleven  bucks  to  be  average  of  herd  65  lambs. 
Hei-d  60  ewes.  Herd  39  yearlings  Aug.  2.  I, 
Joseph  Colby,  to  have  all  sheep  registered  that 
are  not  now  registered  by  the  1st  of  March, 
1912.  or  forfeit  $20  per  head." 

The  court  further  found  that  the  sheep  in 
question  were  delivered  to  the  plaintiff,  and 
that  thereafter,  and  before  March  1,  1912,  he 
sold  and  delivered  a  number  of  tite  sheep 
to  one  Bench,  another  number  to  one  Crane, 
and  the  remainder  to  one  Stillman,  and  as 
part  consideration  of  said  sales  agreed  with 
said  purchasers  that  the  defendant  bad 
agreed  to  register  said  sheep,  and  therefore 
the  plaintiff  agreed  that  he  would,  have  them 
registered  on  or  before  March  1,  1912;  that 
the  defendant  failed  to  comply  with  the  con- 
ditions of  the  contract  entered  Into  betweoi 
him  and  the  plaintiff,  in  that  defendant  fail- 
ed to  have  seven  head  of  the  sheep  that  were 
sold  to  said  Crane  registered,  and  hence  the 
plaintiff  was  compelled  "to  violate  Us  con- 
tract with  the  said  Crane,  and  the  plaintiff 
and  said  Crane  agreed,  to  compromise  and 
settle  the  plaintiff's  violation  of  said  con- 
tract by  not  having  seven  head  of  sheep  regis- 
tered for  the  sum  of  $60,  which  the  plaintiff 
paid  to  said  Crane."  The  court  further 
found  that  the  defendant  failed  to  have 
registered  a  large  number  of  the  sheep  which 
plaintifl  sold  to  said  Stillman,  'and  that  by 
reason  of  such  failure  said  Stillman  refused 
to  pay  the  plaintiff  therefor,  and  therefore 
the  plaintiff  "was  compelled  by  said  Still- 
tnan  to  deduct  from  the  agreed  price  between 
plaintiff  and  said  Stillman  the  sum  of  $497, 
and  plaintiff  and  said  Stillman  settled  for 
said  unregistered  sheep  by  deducting  from 
the  purchase  price  which  said  Stillman  had 
agreed  to  pay  plaintiff  for  said  sheep  to  be 
registered  on  or  before  the  1st  day  of  March, 
1012."    The  court  further  found: 

"(11)  That  the  registering  of  sheep  adds  to 
their  market  value,  and  that  by  the  failure  of 
the  defendant  in  having  the  said  sheep  registered 
as  agreed  in  the  said  contract  the  plaintiff's 
actual  damages  were  $547  and  interest  from 
May  1,  1912,  amounting  to  $64.10,  or  a  total 
damage  of  $611.10." 

The  conclusions  of  law  and  Judgment  are 
based  upon  the  foregoing  findings. 

[1]  Defendant's  counsel  assaU  the  so-called 
finding  last  above  set  fortli.  Stating  their 
assignment  in  their  own  language,  they  con- 
tend that  the  finding  is  vulnerable  "for  the 
reason  that  no  fact  is  stated  in  said  finding 
from  which  it  can  be  concluded  that  said 
amount  of  damages,  or  any  damage,  was  sus- 
tained by  the  plaintiff,  except  such  as  he  In- 
curred by  his  own  voluntary  act  in  making 
an  unauthorized  and  unnecessary  compromise 
settlement  with   Stillman."     It  is  also  a» 
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Mgned  as  error  that  the'  court  -failed  to  find 
the  difference  In  the  market  value  between 
unregistered  sheep  and  sheep  that  were  en- 
titled to  l>e  registered  of  the  grade,  qnalltjr, 
and  kind  of  sheep  In  qnestlon,  but  which 
were  neglected  to  be  registered,  as  shown  b7 
the  evidence,  and  that  the  court  committed 
error  In  not  finding  the  number  of  sheep  that 
the  defendant  bad  failed  and  neglected  to 
have  registered.  It  Is  also  insisted  that  the 
court  erred  In  Its  conclusions  of  law  and  In 
entering  Judgment  for  the  aggregate  of  the 
two  amounts  for  which  the  plaintiff  settled 
with  Stillman  and  Crane  as  appears  from 
said   findings. 

[2]  We  are  of  the  opinion  that  counsel's 
contentions  are  well  taken.  It  will  be  ob- 
served that  the  so-called  finding  No.  11  is 
more  in  the  nature  of  a  conclusion  than  a 
finding  of  fact  But  let  us  assume  that  it 
Is  sufficient  as  a  finding  of  fact  Tet  the 
court,  either  inadvertently  or  otherwise, 
omitted  to  find  the  market  valae  of  the  sheep 
In  question  as  unregistered  sheep.  The  par- 
ties, as  the  record  discloses,  had  bought  and 
sold  the  sheep  and  fixed  the  price  thereof  on 
the  assumption  that  they  were  registered 
sheep  for  the  reason  that  they  were  entitled 
to  be  registered.  In  view  therefore  that  the 
breach  relied  on  by  the  plaintiff  consisted  In 
defendant's  failure  to  have  the  sheep  regis- 
tered as  agreed  upon,  the  legal  damages 
which  he  could  be  required  to  pay,  under  the 
pleadings  in  this  case,  would  be  the  differ- 
ence between  the  contract  price,  if  any  (in 
this  case  the  market  value  of  the  land  given 
in  exchange  for  the  sheep),  and  the  market 
value  of  unregistered  sheep  of  the  grade, 
kind,  and  quality  of  the  sheep  in  question 
which  were  entitled  to  be  registered.  The 
court  merely  found  "that  the  registering  of 
sheep  adds  to  their  market  value."  Upon 
this  finding  the  court  then  proceeds  to  base 
its  conclusion  that  Inasmuch  as  the  plaintiff 
and  Stillman  had  adjusted  and  settled  the 
tatter's  claim  for  $497,  and  that  plaintiff  and 
Crane  had  adjusted  and  settled  Crane's 
claim  for  $60,  and  because  the  plaintiff  was 
required  to  deduct  the  aggregate  of  the  two 
claims  from  the  price  for  which  he  had  sold 
the  sheep  to  Stillman  and  Crane,  therefore 
plaintiff,  as  matter  of  law,  was  entitled  to 
recover  said  sum  from  the  defendant  as  dam- 
ages. In  arriving  at  this  result  the  court, 
apparently  at  least,  had  not  the  slightest 
regard  for  the  number  of  sheep  the  defendant 
had  failed  to  have  registered,  nor  for  the 
value  of  unregistered  sheep  of  the  grade, 
kind,  and  quality  of  the  sheep  in  question 


which  were  entitled  to  be  registered.  The 
record  discloses  that  some  of  the  sheep  sold 
were  registered,  as  agreed  by  plaintiff,  and 
hence  it  was  necessary  to  find  the  number 
he  failed  to  register.  While  it  may  be  that, 
as  matter  of  fact,  the  court  arrived  at  the 
correct  amount  of  damages,  yet  if  he  did, 
it  is  a  matter  of  mere  conjecture  so  far  as 
the  record  and  findings  disclose.  '  The  de- 
fendant is  entitled  to  hare  the  correct  legal 
measure  of  damages  enforced,  whether  it  be 
for  or  against  him.  Of  course,  the  plaintiff 
could  recover  only  the  amount  of  actual 
damages  sustained  by  him,  although  that 
amount  was  less  than  the  legal  measure  of 
damages.  In  settling  with  the  purchasers  of 
the  sheep,  he  may,  however,  have  allowed 
them  more  than  the  legal  measure,  and,  if 
he  did  so,  the  loss  is  his  own  and  be  cannot 
compel  repayment  from  the  defendant 
While  this  may  not  be  so,  yet  from  the  find- 
ings the  court  made,  it  appears  that  the 
court  allowed  as  damages  the  full  amount 
which  the  plaintiff  allowed  to  the  purchasers. 
We  have  no  legal  means  of  determining 
whether  the  amount  thus  allowed  was  more 
or  less  than  the  legal  measure  of  damages, 
and  since  it  may  be  more,  and  in  no  event 
constitutes  the  legal  measure  of  damages, 
the  amount  as  found  is  contrary  to  law  and 
cannot  be  Justified. 

[3]  This  is  a  law  case,  and  we  have  no 
power  to  look  into  the  evidence  for  the  pur- 
pose of  determining  what  the  findings  upon 
any  particular  question  or  phase  of  the  case 
should  be.  That  in  such  cases,  is  the  ex- 
clusive province  of  the  court  or  Jury,  and 
^11  we  have  the  power  to  do  is  to  determine 
whether  there  is  any  substantial  evidence  to 
support  the  verdict  of  the  Jury  or  the  find- 
ings, or  of  any  particular  finding  of  the 
court  If  there  is  competent  evidence  in 
this  regard  therefore  (which  we  very  serious- 
ly doubt)  upon  which  the  court  could  liave 
based  a  finding  respecting  the  measure  of 
damages  which  we  have  suggested,  yet  it  is 
unavailing  to  us,  because,  as  pointed  out,  we 
have  no  power  to  make  findings  in  law  cas- 
es, i)or,  in  the  first  Instance,  suggest  what, 
under  the  evidence,  they  should  be. 

For  the  reasons  indicated,  the  Judgment 
is  reversed;  and  the  cause  is  remanded  to 
the  district  court  of  Sevier  county,  with  di- 
rections to  grant  a  new  trial  and  to  proceed 
with  the  case  In  accordance  with  the  views 
herein  expressed.  Defendant  to  recover 
costs. 

•  STBAtJP,  C.  J.,  and  McCARTT,  J.,  concur. 
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STATE  ▼.  POULIS,    (No.  2666.) 
(Sapreme  Court  of  ntah.    Jan.  9,  1915.) 

1.  Oamno  (J  76*)  —  Ofkknsbs  —  What  Coh- 

STITUTBB. 

Under  Comp.  Laws  1907,  f  4261,  aa 
amended  by  Laws  1911,  c.  134,  providing  that 
every  person  who  deals,  carries  on,  or  conducts 
any  game  oi  faro  or  any  game  played  with 
cards  for  money  or  thing  of  value  shall  be 
guilty  of  a  felony,  it  is  not  necessary  to  a  con- 
viction to  prove  that  accused  was  conducting 
or  had  conducted  a  re^Iar  gambling  bouse  or 
was  habitually  engaged  in  gambling;  the  of- 
fense being  complete  if  accused  conducts  or  car- 
ries on  the  game  in  any  place. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  a  189,  189-201;  Dec  Dig.  {  75.*1 

2.  Criminal    Law    (§    IISO*)    —   Appeai.   — 
HARin.ES8  Error. 

In  a  prosecution  for  violating  Comp.  Laws 
1907,  I  4261,  denouncing  the  offense  of  con- 
ducting games  of  chance,  accused  cannot  com- 
plain that  the  court  and  the  prosecuting  at- 
torney treated  the  prosecution  as  one  for  con- 
ducting a  regular  gambling  house  and  required 
proof  to  that  effect;  the  error  being  harmless 
under  section  4975,  requiring  the  disregarding 
of  errors  not  affecting  the  substantial  rights, 
because  imposing  on  the  state  a  greater  burden 
than  imposed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  321ii-32i'J,  3221,  3230 ;  Dec. 
Dig.  i  11S6.*] 

3.  Criminal  Law   (|   1036*)— Appkal— Pbks- 

XNTATION    OF   ERRORS   BELOW. 

Accused  cannot  on  appeal  complain  of  the 
admission  of  testimony  received  without  objec- 
tion. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1631-1640,  2639-2641; 
Dec.  Dig.  {  1036.»] 

4.  Gamino  (S  101*)— Pboseotttion— Evidence 
— Sufficiency. 

Whether  accused  was  the  owner  and  was 
carrying  on  a  game  of  chance  held  a  question 
for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  i  300;  Dec.  Dig.  |  lOL*] 

Straap,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake 
County;   M.  L.  Ritchie,  Judge. 

Tom  Poulls  was  convicted  of  crime,  and  he 
appeals.    Affirmed. 

Job.  W.  Rozzelle,  of  Salt  Lake  City,  for  ai>- 
pellant  A.  R.  Barnes,  Atty.  Gen.,  and  E.  V. 
Hlggins  and  O.  A.  iTersou,  Asst  Attya  Gen., 
for  tbe  State. 

FRICK,  J.  [1,2]  The  defendant  was  con- 
victed of  the  offense  defined  in  Comp.  Laws 
1907,  S  4261,  as  amended  by  chapter  134,  Laws 
1911,  p.  265.  That  section,  so  far  as  material 
here,  provides: 

"Every  person  who  deals,  or  carries  on,  opens 
or  causes  to  be  opened,  or  who  conducts,  either 
as  owner  or  emnloy^,  whether  for  hire  or  not, 
any  game  of  faro,  monte,  roulette,  *  •  •  or 
any  game  played  with  cards,  *  •  •  for  mon- 
ey, checks,  credit,  or  any  other  representative 
of  value  shall  be  deemed  guilty  of  a  felony,"  etc. 

The  charging  part  of  the  information  Is  In 
the  following  words: 

"That  the  said  Tom  Poulis,  at  the  county  of 
Salt  Lake,  in  the  state  of  Utah,   on  the  14th 


day  of  December,  A.  D.  1913,  did  willfully,  ua- 
lawfully,  and  feloniously  carry  on,  open,  con- 
duct, and  cause  to  be  opened  and  conducted,  as 
owner,  at  those  certain  premises  described  and 
known  as  Na  533  West  Second  South  Street 
in  Salt  Lake  City,  Salt  T^ke  county,  state  o( 
Utah,  a  certain  card  game;  said  mme  being 
then  and  there  played  with  cards  for  money." 

In  the  Introductory  part  of  the  information 
the  offense  was  designated  as  •"conducting  a 
gambling  house."  A  trial  to  a  Jury  resulted 
In  a  verdict  of  guilty.  Judgment  was  entered 
on  the  verdict,  and  the  defendant  appeals. 

A  number  of  errors  are  assigned.  We  shall 
consider  those  only  which  are  deemed  worthy 
of  consideration  and  are  alleged  by  the  de- 
fendant to  be  prejudicial  to  his  rights. 

The  court.  In  its  cliarge  to  the  Jury,  copied 
In  full  that  portion  of  the  statute  we  have 
quoted,  and  also  set  forth  at  large  in  its 
charge  tbe  information  upon  which  the  de- 
fendant was  tried.  The  court  also  charged 
the  Jury  as  follows: 

"As  to  whether  or  not  proof  of  a  single  game 
being  conducted  is  sufficient  to  warrant  a  con- 
viction, it  may  or  may  not,  accoi-ding  to  what 
^ou  may  deem  to  be  the  weight  of  the  evidence 
m  tbe  case  bearing  upon  the  question  at  issue. 
The  charge  is  that  he  was  conducting  a  gam- 
bling house.  Under  some  circumstances  proof 
of  carrying  on  a  single  game  might  not  be  suffi- 
cient to  show  such  a  line  of  conduct  as  would 
amount  to  proof  of  that  charge  {  but  under 
other  circumstances  (that  is,  the  circumstances 
shown  in  the  evidence,  I  mean)  it  may  be  suffi- 
cient proof,  if,  talcen  in  connection  with  all  the 
facts  in  evidence,  it  convinces  you  that  proof  of 
a  single  game  b^g  conducted,  if  you  find  one 
game  was  conducted,  under  the  circumstances; 
and,  in  view  of  all  the  testimony  with  reference 
to  the  previous  conduct  of  the  defendant,  it 
may  be  sufficient  if  you  are  satisfied  the  en* 
tire  evidence  does  support  the  charge." 

The  giving  of  this  instruction  is  assigned 
as  error,  and  counsel  insists  that  the  defend- 
ant was  prejudiced  thereby. 

The  principal  evidence  adduced  by  the 
state  was  that  of  an  eyewitness,  who  looked 
through  the  glass  door  leading  Into  the  room 
where  the  card  game  was  being  played  In 
what  Is  termed  a  Greek  coffee  house,  whldi 
was  owned,  or  at  least  conducted,  by  tbe  de- 
fendant In  looking  into  the  room  the  wit- 
ness saw  a  number  of  men  sitting  around  a 
table  playing  cards  for  money.  He  also  saw 
a  large  number  of  others  in  the  room,  some 
standing  around  the.  table  at  which  the  card 
game  In  question  was  being  played,  while 
others  sat  at  other  tables  playing  cards ;  but 
no  money  was  observed  at  the  other  tables. 
He  watched  tbe  men  playing  cards  for  20  or 
30  minutes;  saw  them  handling  money. 
Finally  one  of  those  In  charge  of  the  room 
opened  the  door,  at  which  the  witness  was 
standing,  which  apparently  was  locked  or 
bolted  from  the  Inside.  As  soon  as  tbe  man 
opened  the  door  the  vrltness,  who  was  a  po- 
lice officer,  forced  hla  way  Into  the  room,  and,' 
as  soon  as  he  entered  It  and  was  seen,  those 
directly  engaged  in  the  card  game  which  was 
being  played  for  money  fled  and  left  the  mon- 
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:y  and  a  deck  of  ordinary  playing  cards  on 
be  table.  Tbe  witness  gathered  up  the  mon- 
y,  amounting  to  $38.15  In  silver,  gold,  and 
laper,  and  also  took  tbe  deck  of  cards,  and 
ealed  tbe  money  and  cards  in  an  envelope 
nd  took  tbe  same  with  bim  to  the  poUce  sta- 
lon.  He  also  then  and  there  arrested  tbe  de- 
endant  and  took  him  to  the  police  station, 
^be  etldence  was  ample  to  Justify  a  finding 
bat  the  game  referred  to  in  the  information 
ras  played  with  cards;  that  it  was  played 
or  money;  and  tbat  the  game  was  owned 
r  conducted  by  the  defendant. 

Tbe  trial  court,  it  seems,  took  the  view, 
nd  counsel  for  tbe  state  maintain  tbe  same 
lew  in  their  brief,  tbat  the  defendant  was 
barged  with  "conducting  a  gambling  house." 
^e  cannot  yield  assent  to  this  view.  Tbe 
barge  in  the  information  was  in  tbe  lan- 
uage  of  tbe  statute;  and,  if  it  were  neces- 
iry  to  give  the  offense  a  name,  the  only 
ame  tbat  wo  can  conceive  to  be  proper,  when 
tated  in  the  most  general  terms,  would  be 
gambling."  All  tbat  is  necessary  for  the 
:ate  to  prove,  aside  from  tbe  Jurisdictional 
Dd  technical  matters^  under  an  information 
ke  tbe  one  set  forth  above!^  is  that  tbe  se- 
ised, either  as  owner  or  as  tbe  employe  of 
Dother,  whether  for  hire  or  not,  has  carried 
a  or  conducted  any  game  played  with  cards, 
hich  game  was  played  for  money,  credit,  or 
)r  some  other  representative  or  thing  of  val- 
B.  It  is  not  necessary,  therefore,  to  prove 
lat  tbe  accused  is  conducting  or  has  con- 
dcted  a  gambling  house,  or  tbat  he  is  bablt- 
illy  engaged  in  gambling;   but  it  is  enough 

tbe  things  we  have  before  enumerated  are 
roved  beyond  a  reasonable  doubt.  More- 
rer,  the  offense  is  complete  If  tbe  game  is 
Ayed,  carried  on,  or  conducted  in  any  bbnse, 
reet,  or  alley,  or  other  place,  public  or  pri- 
tte;  and  It  is  sufficient  tbat  it  be  played 
ily  once  or  for  any  indefinite  length  of  time, 

played  for  money,  credit  or  other  repre- 
intative  or  thing  of  value.  The  court,  in 
te  charge  complained  of,  therefore,  required 
le  state  to  prove  more  than  was  necessary 
ider  the  statute  and  under  tbe  charge  con- 
.ined  In  tbe  information.  Tbe  court  in  that 
mnection,  however,  also  charged  tbe  Jury 
«pecting  the  elements  of  the  crime  charged 

the  information,  and  tbat  It  was  necessary 
'  establish  all  of  them,  beyond  a  reasonable 
)ubt.  Indeed,  under  the  instructions  of  the 
>urt,  and  In  view  tbat  the  defendant  was 
)prebended  while  in  the  very  act  of  conduct- 
g  a  game  played  with  cards  for  money,  the 
ry.  In  order  to  find  bim  guilty  of  conducting 
gambling  bouse,  most  necessarily  also  have 
und  him  guilty  of  conducting  a  game  play- 
I  with  cards  for  money,  as  charged  in  the 
formation. 

I'be  whole  matter,  therefore,  amounts  to 
is:  Tbat  tbe  court  required  the  state  to 
■ove  more  than  was  necessary  to  convict 
ider  tbe  Information.  This  could  not  bave 
'ejudiced  bim.    Nor  could  the  fact  that  both 


court  and  counsel  for  tbe  state  designated 
the  offense  as  conducting  a  gambling  bouse 
bave  prejudiced  him.  It  was  not  essential 
to  give  the  offense  any  specific  name.  If,  in 
the  introductory  part  of  the  information,  the 
offense  bad  been  designated  as  a  "felony,"  or 
as  "gambling,"  either  would  have  been  suffi- 
cient; and  the  mere  fact  tbat  it  was  desig- 
nated as  "conducting  a  gambling  house" 
could  not  have  prejudiced  the  defendant.  He 
was  charged  as  the  statute  requires,  and  tbat 
was  sufficient.  To  reverse  tbe  Judgment  on 
tbe  foregoing  grounds,  as  we  are  urged  to  do 
by  the  defendant,  would  require  us  to  fiy  in 
the  very  teeth  of  our  Criminal  Code  (Comp. 
Laws  1907,  S  4975),  which  reads  as  follows: 

"After  bearing  an  appeal,  the  court  muat.give 
judgment  without  regard  to  technical  errors  or 
defects  or  exceptions  which  do  not  affect  the 
subHtantial  rights  of  tbe  parties." 

[3]  At  the  trial  tbe  state  offered  In  evidence 
a  stipulation  which  was  signed  by  tbe  de- 
fendant's attorney,  In  which  be,  in  the  ab- 
sence of  tbe  defendant,  admitted  tbat  tbe 
statements  made  by  the  witness,  which  we 
bave  in  part  set  forth,  were  true,  and  that 
said  sum  of  $38.15,  taken  by  said  witness  from 
the  table,  as  herein  stated,  "belongs  to  tbe 
defendant"  Tbe  stipulation  was  admitted 
in  evidence  without  objection,  but  It  is  never- 
theless claimed  that  error  was  committed  in 
receiving  it.  This  contention  is  not  tenable. 
We  cannot  review  an  alleged  error  in  the  ad- 
mission of  evidence,  unless  tbe  party  com- 
plaining bas  timely  objected  to  its  admission 
and  bas  saved  an  exception  to  tbe  ruling  of 
tbe  court.  The  question  argued  by  counsel 
Is  therefore  not  before  us  for  review.  Nei- 
ther did  the  court  err  in  its  charge  to  tbo 
Jury  in  which  said  stipulation  was  referred 
to.  What  the  court  said  in  tbat  regard  was. 
If  anything,  more  favorable  to  the  defendant 
than  he  was  entitled  to  under  the  law. 

[4]  Nor  can  the  contention  prevail  tbat  the 
state  did  not  prove  tbat  the  defendant  wa.s 
the  owner  of  the  card  game  referred  to  In  the 
information.  As  already  pointed  out,  at  and 
for  some  time  before  the  time  tbat  tbe  officer 
forced  bis  way  into  tbe  room  where  tbe  game 
was  being  played,  there  were  a  large  number 
of  men  in  tbe  room,  some  of  whom  were 
standing  around  and  near  tbe  table  at  which 
tbe  game  was  being  played  for  money.  They 
apparently  were  the  friends,  or  at  least  the 
customers,  of  tiie  defendant.  The  Jury  tuuy 
bave  assumed  tbat  it  was  comparatively  an 
easy  matter  for  tbe  defendant  to  bave  prov- 
ed, by  disinterested  witnesses,  bis  relation  to 
tbe  card  game;  and,  not  having  done  so, 
they,  under  tbe  circumstances,  no  doubt  In- 
ferred, as  they  had  a  right  to  do,  that  he  own- 
ed and  conducted  tbe  game.  Tbe  fact  Uiat 
he  personally  undertook  to  deny  bis  connec- 
tion with  the  game,  when  apparently  be  could 
have  called  a  number  of  disinterested  wit- 
nesses, in  no  way  affected  tbe  right  of  the 
Jury  to  make  tbe  inferences  we  b&ve  suggest- 
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ed.  While  It  Is  true  ttaat  there  Is  no  direct 
evidence  connecting  the  defendant  with  the 
game  as  owner,  yet  there  are  some  facts  and 
circumstances  which,  In  our  Judgment,  are 
sufficient  to  authorize  a  finding  by  the  jury 
that  he  was.  the  owner.  The  question  Is  not 
whether  we  consider  the  evidence  sufficient 
to  Justify  a  finding,  but  It  is  whether  there  Is 
any  substantial  evidence,  either  direct  or  in- 
ferential, which  Justifies  reasonable  men  to 
so  find.  In  crimes  that  may  l>e  committed  in 
secret,  and  nsually  are  ao  committed,  like  the 
one  in  question,  this  court,  in  our  judgment, 
should  be  slow  in  substituting  its  judgment 
for  that  of  the  jury. 

A  careful  examination  of  the  record  dis- 
close no  reversible  error.  The  Judgment  is 
therefore  affirmed. 

Mccarty,  J.,  concura. 

8TRAUP,  C.  J.  I  dissent  on  the  ground  of 
Insufiiclency  of  the  evidence  to  support  a  con- 
viction under  section  4261.  Under  that  sec- 
tion, to  deal,  carry  on,  open,  or  cause  to  be 
opened,  or  to  conduct,  either  as  owner  or 
employ^,  any  game  with,  cards  for  money  or 
other  tliiug  of  value,  is  a  felouy.  Under  sec- 
tion 4262: 

"Who  knowingly  permits  any  of  the  games 
mentiuned  in  the  preceding  section  to  l>e  played, 
conducted,  or  dealt  in  any  house  owned  or  rent- 
ed by  such  person.  In  whole  or  in  part,  and  any 
person  who  plays  at  or  against  any  of  said  pro- 
hibited games  is  guilty  of  a  misdemeanor. 

Thus  to  conduct  or  carry  on  "as  owner  or 
employ 6"  any  of  the  games  mentioned  In  the 
first  section  is  a  felony ;  to  knowingly  permit 
any  "to  l>e  played,  conducted,  or  dealt  in 
any  house  owned  or  rented  by  such  person," 
permitting  it,  is,  under  the  second  section,  a 
misdemeanor.  The  defendant  was  informed 
against  under  the  first  section. 

The  state  produced  but  one  witness — the 
police  officer  who  made  the  arrest  His  tes- 
timony in  brief  is  that  the  defendant,  a 
Greek,  was  the  owner  or  iiad  charge  of  a 
coffee  house  in  Salt  Lake  City.  The  witness 
at  midnight,  looking  through  a  glass  door  at 
the  rear  of  the  premises  for  20  or  .^0  minutes, 
saw,  as  he  estimated,  about  100  Greeks  in 
the  defendant's  place  of  business.  He  saw 
five  of  them  seated  at  a  table  playing  cards 
for  money,  some  standing  around  the  table, 
watching  the  game,  and  others  seated  at 
other  tables,  but  did  not  testify  that  they 
were  playing  cards  or  doing  anything  out 
of  the  way,  and  testified  that  "they  were  not 
gambling  at  any  other  table,"  except  the  ta- 
ble where  the  five  were  seated.  He  saw  those 
play  six  or  seven  hands;  first  one  then  an- 
other playing,  dealing  the  cards.  When  ask- 
ed if  he  saw  the  defendant  and  what  he  did, 
he  testified  that  he  saw  him  about  the  build- 
ing with  an  aiHTon  on,  with  two  others,  ap- 
parently employes,  serving  coffee  and  refresh- 
ments. He  did  not  testify  that  he  saw  the 
defendant  or  any  of  Us  employes  or  servants 


at  or  al>ont  the  table  where  the  cards  wnt 
played,  or  that  he  or  any  of  tbem  had  air- 
thing  to  do  with  the  game  or  was  in  inj 
manner  connected  with  it,  or  that  it  was  con- 
ducted or  carried  on  by  him  or  by  any  one. 
except  the  five  Greeks  seated  aronnd  the  ta- 
ble playing.  The  rear  door  was  nnbolted  br 
sonie  one  coming  out  The  witness  then  en- 
tered the  room  and  mshed  to  the  table  and 
seized  the  mon^  and  cards  on  the  table.  The 
five  men  playing  at  the  table,  seeing  the  vu- 
ness  was  an  officer,  l>ecame  "frightened"  tn-l 
"stampeded,"  as  testified  to  by  him,  and  that 
"every  one  of  them  got  away.  .  They  left  the 
cards  and  the  money  on  the  table,  and  every 
one  of  them  made  good  hla  escape  throogh 
the  front  door,"  as  did  others  stantling  aroand 
watching  the  gam&  He  testified  that  wbeii 
he  got  to  the  table  the  five  men  playing  were 
seated  at  the  table,  and,  when  asked  if  he 
made  any  effort  to  arrest  them,  answered,  "I 
didn't  have  any  time."  When  asked  if  be 
gave  orders  of  any  kind  to  them,  he  bat  an- 
swered, "They  were  gone  so  quick  I  dids'i 
have  time  to  give  any  orders."  Then  he  ar- 
rested the  defendant  and  took  him,  the  moo- 
ey,  and  the  cardJk  to  the  police  station. 

Now,  I  think  it  sufficiently  shown  that  a 
game  of  cards  for  money  was  played  in  the 
defendant's  place  of  business.  And  I  tldok 
it  also  sufficiently  shown  to  justify  the  infer- 
ence that  It  was  played  with  hia  knowledge 
and  consent ;  that  be  "Imowingly  permitted'' 
it  "to  be  played,  conducted,  or  dealt"  Bat 
that  rendered  him  guilty  of  only  a  misde- 
meanor tmder  sectUm  4262,  and  not  of  the 
felony  charged  under  section  4261.  To  prop- 
erly convict  him  of  the  charged  offense,  1 
think  there  must  be  some  evideace  to  shov 
that  he,  "as  owner  or  employe,"  carried  on  or 
conducted  the  game,  not  necessarily  direct 
and  positive  evidence,  still  some  facts  from 
which  that  may  fairly  be  inferred.  I  find  no 
such  proof.  To  prove  that  be  "knowing 
permitted"  the  game  "to  be  played,  oondoct- 
ed,  or  dealt"  in  his  house  by  others  in  no 
sense  his  employes,  servants,  or  agents,  aii4 
without  attempting  to  show  that  he  or  an; 
of  hia  employes,  servants,  or  agents  was  ia 
any  manner  connected  with  the  game  or  con- 
ducted or  carried  it  <»,  except  that  he  "knov- 
Ingly  permitted"  It  "to  be  played"  in  bia 
house,  does  not  suffice.  For  that,  under  the 
statute,  renders  lilm  guilty  of  only  a  misde- 
meanor. And  of  course  from  proof  which  bm 
shows  the  lesser  the  greater  offense,  the  fel- 
ony may  not  be  Inferred. 

I  see  nothing  In  the  defendant's  testinioD.T 
to  help  the  state,  for  he,  by  his  testtmonr, 
denied  everything,  except  that  be  was  in  aoii 
about  the  room  taldng  and  serving  orders  for 
coffee  and  refreshments.  He,  by  his  testi- 
mony, denied  that  he  gambled  that  nijcbi. 
that  he  saw  others  gambling;  that  be  sav 
money  on  the  table;  that  it  was  his  mooej; 
that  he  was  Interested  In  any  game ;  or  that 
any  wu  played  for  hUn. 
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I  tbink  the  defendant  is  entitled  to  ha^e 
he  case  remanded,  with  directions  to  either 
rant  him  a  new  trial,  or,  on  the  theory  that 
he  lesser  la  included  wilhin  the  greater  of- 
ense,  to  sentence  him  for  the  former — a  mis- 
lemeanor — ^under  section  42S2L 

45  Utah,  349)  ■==■ 

lALT  lAKB  CITY  v.  YOUNG.  (No.  2532.) 
(Supreme  Court  of  Utah.    Jan.  11,  181S.) 

.  Watkbb  and  Watkb  Cottrsbs  (i  30*)-' 
PuBuc  Watkb  Supply— Protection  fbou 
Pollution— Power  or  Municipality. 

The  Legislature  had  power  to  enact  Comp. 
<aw8  1907,  S  206,  subd.  16,  which  gives  to  a 
ity,  to  protect  from  pollution  the  streams  from 
rhich  its  public  water  supply  is  talien,  juris- 
iction  over  the  stream  for  ten  miles  above  the 
oint  from  which  the  water  is  taken.f 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Vater  Courses,  Dec.  Dig.  i  36.*] 
.  Waters  and  Watkr  Courses  (|  19B*)— 
Public  Water  Supply — Pollution— Com- 
plaint. 

A  complaint  by  Salt  Lalce  City,  which 
barged  that  defendant  unlawfully  and  willfully 
ud  continuously  for  10  days  and  more  permit- 
id  27  head  of  horses  to  be  at  all  times  acces- 
ible  to  the  stream  from  which  the  city  secured 
:s  water  supply,  to  pasture  along  its  banks,  to 
rade  in  the  stream,  and  to  run  at  large  upon 
efendant's  tract  of  land  comprising  about  15 
cres  along  the  stream,  contrary  to  a  city  or- 
inance,  charged  defendant  with  acts  which  the 
ity  could  by  its  ordinance  prohibit  and  was  not 
emurrable. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
i^ater  Courses,  Cent.  Dig.  i  270;  Dec  Dig.  i 
W.*] 

.\ppeal  from  District  Court,  Salt  Lake 
!ount7 ;  F.  O.  Loofbourow,  Judge. 
Complaint  by  Salt  Lake  City  against  Sey- 
lour  B.  Young,  Jr.,  for  the  violation  of  a 
Ity  ordinance  prohibiting  the  pollution  of  a 
;ream.  Complaint  dismissed  on  defendant's 
emurrer,  and  plaintUf  appeals.    Reversed. 

H.  J.  Dlninny,  Aaron  Meyers,  W.  H.  Fol- 
ind,  and  W.  W.  Little,  all  of  Salt  Lake  City, 
>r  appellant  Thurman,  Wedgwood  ft  Ir- 
Ine  and  Young  &  Moyle,  all  of  Salt  Lake 
ity,  for  respondent 

FRICK,  J.  Salt  Lake  City,  a  municipal 
orporation,  the  appellant  here,  filed  a  com- 
lalnt  against  the  defendant,  respondent  here, 
barging  him  with  having  violated  the  provl- 
lons  of  the  following  municipal  ordinance, 
0  wit: 

"Sec  821.  It  shall  be  unlawful  for  any  per- 
Dn  to  construct  or  maintain  any  corral,  sbeep 
en,  pig  pen,  chicken  coop,  stable  or  other  of- 
ensive  yard  or  outhouse  along  any  stream  of 
rater  used  by  the  inhabitants  of  Salt  Lake 
lity,  anywhere  within  ten  miles  above  the  point 
rhere  said  stream  is  taken  by  said  city,  where 
lie  waste  or  drainage  therefrom  will  naturally 
nd  its  way  into  said  stream  of  water;  or  to  de- 
osit,  pile,  unload  or  leave  any  manure,  or  oth- 
r  offensive  rubbish,  or  the  carcass  of  any  dead 
uimal  along  any  stream  of  water  used  by_  the 
ihabitants  of  Salt  Lake  City,  anywhere  within 
tD  miles  above  the  point  where  said  stream  is 
jken,  where  the  waste  or  drainage  therefrom 
rill  naturally  find  its  way  into  said  stream  of 
rater;  or  to  drive,  or  to  permit,  or  cause  any 
*her  persons  to  drive  any  loose  cattle,  horses. 


sheep  or  hogs  through  any  canyon  from  the 
stream  of  which  water  is  or  shall  be  taken  for 
the  use  of  the  inhabitants  of  said  city,  or  to  per- 
mit any  cattle,  horses,  sheep  or  hogs  to  remain  in 
or  near,  or  to  pollute  any  stream  of  water  used 
by  the  inhabitants  of  said  city  anywhere  within 
ten  miles  above  a  point  where  said  water  is  first 
taken  by  said  city." 

Said  ordinance  was  passed  pursuant  to 
Comp.  Laws  19Q7,  subd.  15,  §  206,  which  con- 
fers certain  powers  upon  the  city,  and  which, 
so  far  as  material  here,  is  as  follows: 

"To  construct  or  authorize  the  construction  of 
waterworks,  without  their  limits;  and  for  the 
purpose  of  maintaining  and  protectine  the  same 
from  injury  and  the  water  from  pollution,  their 
jurisdiction,  shall  extend  over  the  territory  oc- 
cupied by  such  works ;  and  over  all  reservoirs, 
streams,  canals,  ditches,  pipes,  'and  drains  used 
in  and  necessary  for  the  construction,  mainte- 
nance, and  operation  of  the  same,  and  over  the . 
stream  or  source  from  which  the  water  is  tak- 
en, for  ten  miles  above  the  point  from  which  it 
is  taken;  and  to  enact  all  ordinances  and  reg- 
ulations necessary  to  carry  the  power  herein 
conferred  into  effect." 

There  is  a  proviso  to  this  statute  requiring 
the  city  to  provide  a  "highway"  extending 
through  the  limits  of  its  Jurisdiction,  as  stat- 
ed in  the  statute,  on  which  cattle,  horses, 
sheep,  and  hogs  may  be  driven. 

The  complaint  omitting  the  formal  parts, 
charges  the  oftense  in  the  following  terms, 
to  wit: 

"That  the  said  defendant  Seymour  B.  Young, 
Jr.,  being  then  and  there  the  owner  and  in  pos- 
session of  that  certain  tract  of  land  of  approxi- 
mately fifteen  acres  through  which  runs  that 
certain  stream  of  water  in  Parley's  canyon 
known  as  Parley's  creek,  at  a  point  within  10 
miles  above  the  point  where  said  stream  of  wa- 
ter is  taken  by  the  city  of  Salt  Lake  for  the 
use  of  the  inhabitants  of  said  city,  to  wit.  6 
miles  above  said  intake  of  said  city,  unlawfully 
and  willfully  did  then  and  there  and  continu- 
ously for  10  days  and  more  prior  thereto,  permit 
27  horses  to  pollute  said  stream  of  water  by  per- 
mitting said  horses  to  be  at  all  times  accessible 
to  said  stream  and  to  pasture  upon  and  nlong 
the  banks  of  the  same,  and  to  wade  in  and  to 
drink  from  the  same,  and  to  drop  their  dung 
into  said  creek,  and  to  run  at  large  upon  said 
tract  of  land  where  the  waste  and  drainage 
therefrom  naturally  finds  a  way  into  said 
iitri>am,  contrary  to  the  provisions  of  section 
821  of  chapter  29  of  the  Revised  Ordinances  of 
said  •''alt  Lake  City,  in  such  cases  made  and 
provided." 

The  respondent  demurred  to  the  complaint, 
setting  forth  seven  distinct  grounds  why  the 
complaint  should  be  held  Insufficient  About 
all  of  the  grounds  may,  however,  be  consider- 
ed under  the  head  that  the  complaint  is  de- 
fective in  substance  In  that  the  facts  therein 
alleged  do  not  "constitute  a  public  offense." 
The  district  court  sustained  the  demurrer 
and  entered  Judgment  dismissing  the  com- 
plaint and  discharged  the  respondent.  The 
city  appeals  and  seeks  a  reversal  of  the  Judg- 
ment on  the  ground  that  the  court  erred  In 
sustaining  the  demurrer  and  in  entering 
Judgment  dismissing  the  complaint. 

The  questions  presented  for  decision  may 
be  more  easily  understood  by  giving  respond- 
ent's reasons  why  the  demurrer  was  properly 


b'or  othar  caMS  M*  sam*  topic  and  section  NUMBER  In  D«c.  Dig.  A  Am.  Dig.  Key-Ncw  Seriw  *  Rep'r  IndszM 
t  Peoipl*  V.  BortlMoa.  U  Utah,  at,  47  Pao.  n. 
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sostained,  and  hence  I  sball  follow  that 
conise.  Tliose  reasons,  as  I  understand  re- 
spondent's counsel,  in  substance  are:  (1) 
That  the  ordinance  In  question  Is  "not  author- 
ized by  any  law  or  statute  of  the  state  of 
TJtab" ;  (2)  that  said  ordinance  violates  ar- 
ticle 1,  S  7,  of  the  C<Mistltutlon  of  this  state, 
which  provides,  "No  person  shall  be  deprived 
of  life,  liberty,  or  property  Without  due  pro- 
cess of  law" ;  (3)  that  it  also  violates  section 
22  of  article'  1  aforesaid,  which  provides, 
"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  Just  compensa- 
tion"; (4)  that  said  ordinance  also  violates 
section  1  of  the  fourteenth  amendment  to  the 
federal  Constitution;  and  (5)  that  subdivi- 
sion 15  of  section  206  (which  I  have  set  forth 
above)  is  void  because  it  Is  in  conflict  with 
the  several  constitutional  provisions  referred 
to  above.  It  is  only  fair  to  state  that  coun- 
sel concede  that  both  the  ordinance  and  stat- 
ute admit  of  a  construction  which,  if  adopt- 
ed, might  not  invade  the  constitutional  pro- 
visions referred  to. 

[1]  It  has  heretofore  been  determined  by 
the  territorial  Supreme  Court  of  Utah  that 
whenever  the  pollution  of  a  stream  by  any 
person  amounts  to  a  public  nuisance  under 
Comp.  Laws  1907,  |  3606,  the  offender  may 
be  criminally  prosecuted.  People  v.  Bnrtle- 
son,  14  Utah,  268,  47  Pac.  87.  Under  that 
section  any  person  who  is  injuriously  affected 
by  the  nuisance  may  sustain  an  action  to 
enjoin  or  to  abate  the  nuisance.  Since  People 
V.  Burtleson  was  decided,  and  after  the  ter^ 
ritory  of  Utah  had  become  a  state,  the  Legis- 
lature passed  a  further  act  (Comp.  Laws 
1907,  I  lllSx),  in  which  a  "nuisance"  is  de- 
fined as  follows: 

"Whatever  is  dangerous  to  human  life  or 
health,  and  whatever  rendera  soil,  air,  water, 
or  food  impure  or  unwholesome,  are  declared  to 
be  nuisances  and  to  be  iUegal,  and  every  person, 
either  owner,  agent,  or  occupant,  having  aided 
in  creating  or  contributing  to  the  same,  or  who 
may  support,  continue,  or  retain  any  of  them, 
shall  be  deemed  guilty  of  a  misdemeanor," 

See  Laws  Utah  1899,  p.  66. 

The  violation  of  the  foregoing  section  c<Mi- 
stitutes  a  misdemeanor,  and,  in  addition  to 
the  right  of  an  action  by  an  individual,  the 
l>oard  of  health  is  also  authorized  to  abate 
such  a  nuisance.  Again,  by  Comp.  Laws 
1907,  I  4274,  the  befouling  of  the  "waters  of 
any  stream,  well,  or  spring  of  water  used  for 
domestic  purposes,"  in  the  manner  in .  that 
section  defined,  is  declared  a  nuisance.  It  is 
apparent  therefore  that  the  Legislature  of 
this  state  has  exerted  the  police  power  of 
the  state  in  different  ways  for  the  purpose  of 
protecting  and  maintaining  the  natural  pu- 
rity and  wholesomeness  of  the  waters  flowing 
in  the  streams  of  this  state.  The  reason  why 
such  great  care  ia  manifested  by  the  Legisla- 
ture to  maintain  the  purity  of  our  streams 
may  perhaps  be  attributed  to  the  fact  that 
this  state  lies  wholly  within  the  arid  belt, 
and  for  that  reason  the  common  law  may 
have  been  deemed  insufilclent  to  afford  ade- 


quate protection.  Moreover,  the  common- 
law  rule  that  waters  may  not  be  appropriated 
and  diverted  from  a  stream  has  been  entirely 
abrogated  in  this  state,  and  every  person 
may  appr(H>rlate  and  divert  any  quantity  or 
all  of  the  waters  flowing  in  any  stream,  pro- 
vided he  uses  such  water  for  a  beneficial 
purpose.  I  advert  to  these  matters  primarily 
for  the  purpose  merely  of  directing  attention 
to  the  ever  present  fact  that  riparian  rights 
in  the  streams  of  this  state,  if  not  entirely 
abrogated,  have  nevertheless  been  modified 
to  a  large  extent  But,  in  addition  to  the 
several  state  regulations  to  which  reference 
has  been  made,  the  Legislature  has  also  con- 
ferred certain  powers  and  imposed  certain 
duties  upon  the  municipal  corporations  of 
this  state  for  the  purpose  of  protecting  and 
maintaining  the  wholesomeness  and  potability 
of  the  water  used  by  the  inhabitants  ot  such 
munldpallties.  The  statute  conferring  such 
powers  and  the  ordinance  by  which  it  is 
sought  to  be  exerted  in  this  case  I  have  here- 
inbefore set  forth  at  large.  In  view  that  the 
statute  expressly  confers  the  power,  respond- 
ent's contention  that  the  ordinance  In  ques- 
tion is  not  authorized  by  any  statute  or  law 
of  this  state  is  therefore  dlearly  untenable. 
Nor  do  I  think  that  the  contention  can  be 
sustained  that  the  statute  knd  ordinance 
both  are,  or  that  either  of  them  is,  void  tie- 
cause  they  or  either  is  violative  of  the  con- 
stitutional provisions  upon  which  counsel  re- 
ly and  to  which  reference  has  been  made.  It 
Is  universally  ccmceded  by  both  courts  and 
text-writers  that.  In  enacting  statutes  and 
ordinances  such  as  those  in  question  here, 
the  legislative  bodies,  whether  state  or  local, 
are  exerting  the  police  power  which  inheres 
in  every  sovereign  state.  In  exerting  the  po- 
lice power  to  protect  the  general  health  or 
welfare  of  the  inhabitants,  or  in  directing  its 
exercise  by  the  municipality  for  such  pur- 
pose, the  state  la  exerting  one  of  the  great- 
est prerogatives  of  sovereig^nty.  Indeed,  this 
power  is  considered  of  such  vast  importance 
that  the  sovereign  is  not  permitted  to  surren- 
der it  or  to  be  estopi)ed  from  exerting  It  at 
any  and  all  times  when  the  public  interests 
require  its  enforcement  And  this  is  so  al- 
though its  exercise  may  interfere  vrith  prop- 
erty or  property  rights,  or,  under  certain  cir- 
cumstances, may  even  cause  the  destruction 
of  the  same.  The  attempt  to  define  this  pow- 
er has  BO  often  been  made  by  the  most  able 
Jurists  that  it  would  smack  of  pedantry  for 
me  to  attempt  it  here.  Perhaps  as  good  and 
as  comprehensive  a  definition  as  can  be  given 
is  the  one  by  Mr.  Cbiet  Justice  Shaw  in 
CommonwealQi  v.  Alger,  7  Cush.  (Mass.)  53. 
See,  also,  Cooley's  Constitutional  Limitations 
(7th  EM.)  pp.  830,  831,  for  reliable  definitions. 
It  has  likewise  become  well  settled  that  the 
discretion  with  respect  to  when  and  how  this 
power  shall  be  exercised  is  primarily  vested 
in  the  legislative,  and  not  in'  the  Judicial, 
branch  ot  constitutional  government;  and  in 
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case  of  Its  exercise  that  the  conrts  wOl  not 
Interfere  nnless  a  statute,  when  properly  pass- 
ed, Is  palpably  In  contraTentloD  of  some  con- 
Btltational  provision.  Mugler  t.  Kansas,  123 
U.  S.  623,  8  Sup.  Ct  273,  81  L.  Ed.  206; 
People  T.  Hupp,  53  Colo.  80,  123  Pac.  661,  41 
K  R.  A.  (N.  8.)  792,  Ann.  Cas.  1914A,  1177; 
Dnrango  t.  Chapman,  27  Colo.  160,  60  Pac. 
635;  State  t.  Grlffln,  69  N.  B.  1,  39  AtL  260, 
41  L.  R.  A.  177,  76  Am.  St  Rep.  139 ;  State 
y.  Wheeler,  44  N.  J.  Law,  88;  State  Board, 
eta,  y.  Diamond  Mills  P.  Co.,  63  N.  J.  Bq. 
Ill,  61  AQ.  1019;  Dnrham  y.  Cotton  MlUs, 
141  N.  O.  627,  64  S.  B.  4S3,  7  L.  R.  A.  (N.  S.) 
321.  The  preyalllng  doctrine  Is  stated  In 
Mugler  y.  Kansas,  supra,  by  Justice  Harlan 
In  his  usual  terse  style  thus: 

"It  belongs  to  the  legislative  department  to 
exert  the  police  power  of  a  state,  and  to  deter- 
mine primarily  what  measures  are  appropriate 
and  needful  for  the  protection  of  the  public 
morals,  the  public  health,  or  the  public  safety." 

Again,  in  Bland  y.  People,  32  Colo.  319,  76 
Pac.  859,  65  L.  R.  A.  424,  106  Am.  St  Rep. 
80,  in  referring  to  this  subject  the  court 
says: 

"It  is  said  that  the  police  power  of  the  state 
Is  founded  largely  upon  the  maxim :  'Use  your 
property  in  such  manner  as  not  to  injure  that 
of  another.' " 

It  is  farther  said: 

"  "The  welfare  of  the  people  is  the  supreme 
law,'  is  a  maxim  of  the  law;  and  it  is  upon 
these  two  maxims  that  the  police  power  of  the 
state  is  largely  based.  In  the  exercise  of  the 
police  power,  the  Legislature  has  a  large  discre- 
tion, and  it  is  our  duty  to  sustain  such  legisla- 
tion unless  it  is  clearly  and  palpably  and  be- 
yond all  question  in  yiolation  of  the  Constitu- 
tion." 

The  foregoing  cases,  without  exception,  are 
thoroughly  considered,  well  reasoned,  and  all 
except  the  first  one  are  based  on  some  statute 
or  ordinance  prohibiting  the  befouling  of  wa- 
ter, and  in  a  number  of  them  the  statutes  or 
ordinances  were  assailed  upon  the  same  con- 
stitutional grounds  on  which  the  statute  and 
ordinance  in  question  are  assailed.  In  those 
cases  it  is  directly  held  that  although  in  en- 
forcing the  police  power  the  use  of  property- 
may  be  interfered  with  to  the  extent  that  the 
owner  thereof  may  have  to  modify  or  change 
the  manner  of  its  use  from  one  which  is  more 
to  one  which  Is  less  convenient  to  him,  yet 
If  such  interference  is  merely  incidental  to 
a  proper  enforcement  of  the  power  and  does 
not  deprive  the  owner  of  the  reasonable  use 
of  bis  property,  be  cannot  successfully  main- 
tain that  his  property  is  being  taken  or  dam- 
aged for  public  use.  While  respondent's 
counsel  do  not  seriously  question  the  sound- 
ness of  the  principle  laid  down  in  the  fore- 
going cases,  yet  they  somewhat  strenuously 
Insist  that  the  provisions  of  the  ordinance  in 
question  transcend  the  rule  just  stated.  In 
this  connection  they  contend  that  the  ordi- 
nance, in  prohibiting  every  person  from  per- 
mitting "any  cattle,  horses,  sheep  or  hogs  to 
remain  in  or  near,  or  to  pollute  any  stream 
of  water  used  by  the  inhabitants  of  said  city 


anywhere  within  ten  miles  above  a  point 
where  said  water  is  first  taken  by  said  cit7," 
practically  amounts  to  the  confiscation  of 
property  when  used  for  the  purposes  for 
which  respondent  uses  his  property  as  such 
use  is  made  to  appear  from  the  complaint  in 
question.  This  contention  is  not  based  so 
much  upon  the  acts  with  which  respondent 
is  charged  in  the  complaint  as  it  is  upon  that 
portion  of  the. ordinance  which  prohibits  any 
cattle,  etc.,  to  "remain  in  or  near"  any  stream 
from  which  the  water  is  used  as  stated  in  the 
ordinance.  The  rule  is  invoked  that  the  va- 
lidity of  a  law  or  ordinance  must  be  tested 
by  what  may  be,  and  not  by  what  in  a  par- 
ticular case  is  sought  to  be,  done  under  it 
The  rule,  tbAt  in  case  two  constrnctions  of  a 
statute  or  ordinance  are  possible  one  of 
which,  if  adopted,  will  defeat  the  law,  while 
the  other  will  uphold  it  it  is  our  duty  to 
adopt  that  construction  which  will  uphold 
the  law,  is  too  well  settled  to  require  argu- 
ment at  this  time.  Moreover,  the  rule  that, 
for  the  purpose  of  ascertaining  the  intention 
of  a  statute  or  ordinance,  it  is  not  only  our 
duty  to  consider  it  as  a  whole^  but  we  must 
also  keep  in  mind  the  object  or  purpose  of 
the  enactment  and  the  evil  consequences  the 
lawmaker  Intended  to  guard  against  by  Its 
adoption,  is  elementary. 

By  applying  these  rules  of  constmction  to 
the  ordinance  in  question,  I  think  the  objec- 
tions that  are  inveighed  against  it  by  re- 
spondent's counsel  largely  disappear.  For  . 
instance,  it  is  contended  that  to  prohibit  cat- 
tle to  be  near  a  stream  is  too  vague  and  un- 
certain to  admit  of  reasonable  enforcement 
It  is  true  that  by  segregating  the  phrase  re- 
ferred to  from  all  other  matter  contained  in 
the  ordinance  it  appears  to  be  somewhat  ob- 
scure. But  the  manifest  purpose  of  the 
whole  ordinance  is  to  prevent  the  pollution 
of  water  which  is  used  for  domestic  purposes. 
With  that  thought  in  view,  therefore,  all  acts 
which  directly  tend  to  affect  or  destroy  the 
potabiUty  of  the  water  flowing  In  our  streams 
are  prohibited.  A  careful  reading  of  the  or- 
dinance makes  clear  that  it  was  not  intended 
to  prohibit  the  mere  casual  straying  of  one 
or  a  few  head  of  cattle,  horses,  sheep,  or  hogs 
along  or  near  a  stream.  What  the  ordinance 
prohibits  is  "to  permit  any  cattle,"  etc.,  "to 
remain  in  or  near"  the  stream.  It  requires 
no  argument  to  show  that  the  prohibition  is 
not  against  one,  but  it  is  against  a  number 
of  cattle,  and  it  is  not  directed  against  a  mere 
incidental  or  casual  straying  into  or  near 
the  stream,  but  what  is  prohibited  Is  to  per- 
mit a  number  of  cattle,  etc.,  to  remain  In  or 
near  the  stream.  To  permit  a  number  of  cat- 
tle to  remain  in  a  stream  must  neces.sarlly 
result  in  polluting  the  water  for  domestic  use, 
and  to  permit  them  to  remain  at  one,  place 
for  any  considerable  leng;tb  of  time  near  the 
stream,  where  the  accumulating  filth  natural- 
ly produced  by  them  can  drain  into  it,  must 
unavoidably  have  the  same  effect    The  filth 
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and  excrementitlous  matter  coming  from  a 
number  of  animals,  or  even  from  one,  If  per- 
mitted to  accumulate  and  get  Into  the  stream, 
must  result  In  its  pollution. 

Again,  tbe  ordinance  must  receive  a  rea- 
sonable construction  and. application.  Sucb 
a  construction  simply  prohibits  tbe  owner  of 
any  cattle,  etc.,  from  permitting  them  to  be 
so  near  a  stream,  whether  It  be  10  or  100 
feet,  or  more  or  less,  which  will  result  In  ap- 
preciably befouling  tbe  stream.  I  think  no 
one  would  insist  that  an  owner  of  cattle 
should  be  punished  for  keeping  his  cattle  at 
such  a  place,  where  their  presence  could  have 
no  effect  on  tbe  purity  of  the  water  in  the 
stream,  although  they  were  kept  wliat  may 
be  termed  to  be  "near"  a  stream.  If  there- 
fore we  keep  in  mind  the  purpose  of  the  or- 
dinance as  an  entirety,  there  is  no  difficulty 
in  determining  what  Is  meant  by  the  phrase 
"near  the  stream."  The  mere  fact  that  the 
word  "near"  is  coupled  with  tbe  word  "In" — 
that  is,  in  or  near  the  stream — clearly  indi- 
cates tliat  tbe  intention  was  to  prevent  cat- 
tle, etc.,  from  being  and  remaining  in  or  so 
near  to  the  stream  as  will  result  in  pollut- 
ing the  water  flowing  therein.  Nor  does 
tbe  ordinance  apply  to  every  stream,  but  it 
applies  to  such  only  from  which  the  wa- 
ter is  used  by  the  Inhabitants  of  a  city.  It 
is  manifest  therefore  that  to  drive  or  keep 
any  cattle,  etc.,  at  any  place  where  they 
do  not  and  cannot  sensibly  or  appreciably 
pollute  or  befoul  the  water  In  tbe  stream, 
does  not  come  within  either  the  purpose  or 
tbe  spirit  of  the  ordinance.  Suppose  a 
stream  were  fiumed  or  cemented,  or  other- 
wise protected,  by  either  natural  or  artificial 
means  so  that  it  was  impossible  for  animals 
to  get  into  the  water,  and  that  their  filth 
could  not  pollute  it,  would  any  one  contend 
that  tbe  ordinance  was  violated  by  merely 
permitting  horses,  cattle,  or  other  animals 
to  be  near  It?    I  think  not. 

This  brings  me  to  tbe  crucial  question  in 
the  case.  Respondent's  counsel  contend  that 
tbe  complaint  discloses  that  he  is  to  be  pun- 
ished for  doing  or  permitting  a  lawful  tbing 
upon  bis  own  land  in  tbe  usual  and  customa- 
ry manner,  namely,  the  pasturing  of  bis 
horses  thereon.  It  Is  alleged  in  the  com- 
plaint that  the  stream  in  question  "runs 
through"  respondent's  land.  He  insists 
therefore  that  be  is  a  riparian  owner  with 
all  tbe  rights  and  privileges  incident  to  such 
ownership.  Upon  these  premises  bis  counsel 
insist  that  he  at  least  has  tbe  legal  right  to 
make  a  reasonable  use  of  bis  land  and  tbe 
acts  charged  do  not  show  that  he  has  abused 
that  rlglit  Indeed,  they  contend  that  the 
very  acts  charged  merely  show  a  reasonable 
and  not  an  unreasonable  use.  Counsel  have 
dted  one  case,  namely,  Helfrich  v.  Catons- 
vllle  Water  Co.,  74  Md.  269,  22  Atl.  72,  13  L. 
R.  A.  117,  28  Am.  St  Rep.  245,  which  seems 
to  sustain  their  contention.  That  case,  in 
my  Judgment,  is,  however,  not  so  well  con- 
sidered as  are  tbe  cases  to  which  I  have  be- 


fore referred.  While  the  Maryland  case  may 
be  applicable  to  tbe  conditions  prevailing  in 
that  state,  yet  it  cannot  be  said  that  it  can 
be  applied  to  the  conditions  present  in  this 
state  where  pure  water  means  life.  By  ex- 
amining tbe  notes  to  that  case  in  28  Am. 
St  Rep.,  it  will  be  seen  that  the  annotator 
also  expresses  some  doubt  respecting  the 
soundness  of  the  doctrine  there  announced. 
But  assuming  without  deciding  that  reason- 
able use  is  tbe  test,  yet  whether  a  use  is  rea- 
sonable, even  as  between  riparian  owners, 
depends  largely  upon  conditions  and  drcnm- 
stances.    As  has  been  well  said: 

"Whether  the  use  to  which  he  (the  owner) 
wishes  to  devote  it  (the  property)  ia  reasonable 
must  be  determined  by  the  circumstances." 
Ferguson  v.  Firmenich  Mfg.  Co.,  77  Iowa.  576, 
42  N.  W.  448,  14  Am.  St.  Bep.  319. 

To  arrive  at  a  just  result,  therefore,  not 
only  the  local  conditions  and  circumstances 
surrounding  the  locus  in  quo  must  be  kept  in 
mind,  but  in  my  judgment  ccmdltions  gen- 
erally prevailing  throughout  the  state,  or,  at 
least  throughout  the  locality  where  tbe 
stream  is  located,  and  the  uses  to  wliich  tbe 
water  flowing  therein  is  applied,  must  also 
be  considered. 

Again,  the  doctrine  laid  down  by  Judge 
Cdoley,  in  his  excellent  work  on  Constitu- 
tional Limitations  ([7tb  Ed.]  880),  may  also 
be  Important  It  is  there  stated  In  the  fol- 
lowing words: 

"So  a  particular  use  (or  disposition)  of  prop- 
erty may  sometimes  be  forbidden,  where,  by  a 
change  of  circumstances,  and  without  the  fault 
of  the  owner,  that  which  was  once  lawful,  prop- 
er, and  unobjectionable  has  now  become  a  pub- 
lic nuisance,  endangering  the  public  health  or 
the  public  safety." 

Tbe  question  Is  discussed  by  Mr.  Justice 
Peckham,  of  the  New  York  Court  of  Ap- 
peals, in  the  case  of  Health  Department  v. 
Rector,  etc.,  146  N.  Y.  32,  42,  43,  39  N.  B. 
833,  836,  837  (27  L.  R,  A.  710,  45  Am.  St 
Rep.  579).    It  is  there  said: 

"Within  this  reasonable  restriction  the  power 
of  the  state  may,  by  police  regulations,  so  direct 
the  use  and  enjoyment  of  the  property  of  the 
cidsen  that  it  shall  not  prove  pernicious  to  his 
neighbors  or  to  the  public  generally.  *  •  • 
Laws  and  regulations  of  a  pohce  nature,  though 
they  may  disturb  tbe  enjoyment  of  individual 
rights,  are  not  unconstitutional,  though  no  pro- 
vision is  made  for  compensation  for  such  dis- 
turbances. They  do  not  appropriate  private 
property  for  public  use,  but  simply  regulate  its 
use  and  enjoyment  by  tbe  owner.  If  he  suffer 
injury,  it  is  either  damnum  al>sque  bijuria,  or, 
in  the  theory  of  the  law,  he  ia  compensated  for 
it  by  sharing  in  tbe  general  benefits  which  the 
regulations  are  intended  and  calculated  to  se- 
cure. (Citing  cases.)  The  state,  or  its  agent  in 
enforcing  its  mandate,  takes  no  property  of  the 
citizen  when  it  simply  directs  the  making  of 
these  improvements.  As  a  result  thereof,  the 
individual  is  put  to  some  expense  in  complying 
with  the  law,  by  paying  mechanics  or  other 
laborers  to  do  that  which  the  law  enjoins  upon 
the  owner;  but,  so  long  as  tbe  amount  exacted 
is  limited  as  stated,  the  property  of  the  citizen 
has  not  been  taken  in  any  constitutional  sense 
without  due  process  of  law." 

Therefore,  whenever  in  this  opinion  1  refer 
to  a  "reasonable  use,"  I  refer  to  one  which  is 


Digitized  by 


Google 


Utab) 


SALT  LAKE  CITY  v.  YOUNO 


1051 


not  of  Itself  a  nuisance  or  which  does  not  un- 
necessarily and  appreciably  pollute  the  wa- 
ters of  a  stream.  Further,  that  If  in  using 
property  a  stream  is  necessarily  polluted 
and  such  pollution  can  be  avoided  without 
destroying  the  owner's  ability  to  use  the 
property,  he  must  take  reasonable  steps  and 
precautions  to  avoid  such  pollution,  and.  If 
he  willfully  or  negligently  falls  to  do  so,  he 
may  be  punished  for  his  acts.  Any  use  which 
results  in  an  appreciable  pollution  which  is 
preTentable  by  Incurring  reasonable  exi>ense 
or  making  reasonable  effort  cannot  be  deemed 
a  reasonable  use  for  the  puri>ose  of  with- 
standing the  enforcement  of  a  police  regula- 
tion which  ia  Intended  to  protect  the  public 
health. 

But  in  answer  to  all  this  respondent  in- 
sists that  he  is  not  charged  with  maintain- 
ing a  public  nuisance.  Whether  he  is  or  not, 
as  I  shall  endeavor  to  point  out  hereafter,  is 
not  controlling  here.  The  real  question  Is 
whether  the  use  made  by  respondent  of  his 
land  Is  a  reasonable  one  under  all  the  circum- 
stances and  within  the  purview  of  the  rule 
heretofore  laid  down.  What  use  is  It  that  re- 
spondent makes  of  his  land,  and  under  what 
circumstances  is  it  applied?  The  amount  of 
land  owned  by  him  and  on  which  it  is  alleged 
he  keeps  27  head  of  horses  Is  so  situated 
that  the  stream  in  question  runs  through  it 
The  amount  of  land  is  alleged  to  be  16 
acres  but  in  what  shape  or  form  these  IQ 
acres  lie  and  through  what  part  the  stream 
runs  is  not  disclosed.  For  the  purpose  of  this 
decision  I  shall  assume  that  the  land  in  ques- 
tion is  a  square  piece  of  ground  end  is  so 
situated  tliat  the  stream  runs  through  the 
whole  of  it  from  end  to  end  or  side  to  side, 
as  the  case  may  be.  I  do  this  for  the  purpose 
of  giving  respondent  all  possible  advantage. 
If  the  stream  in  fact  only  runs  through  a 
small  pert  of  the  land,  then  the  rule  that  X 
shall  apply  is  more  favorable  to  him  than  it 
would  be  if  the  stream  runs  as  I  have  as- 
sumed. If  therefore  the  15  acres  constitute 
a  square  piece  of  ground,  the  length  of  one 
side  or  one  end  thereof,  as  the  case  n»y  be, 
must  be  within  a  few  feet  of  40  rods. 

In  view  therefore  that  the  stream  divides 
the  piece  of  ground,  the  horses  at  times 
must  necessarily  go  from  one  side  of  the 
stream  to  the  other  to  feed.  In  order  to  pre- 
vent the  horses  from  i)olluting  the  stream  ny 
depositing  their  filthy  excrement  therein  as 
charged  in  the  complaint,  they  must  be  kept 
out  of  the  water,  and  this  I  shall  assume  can 
be  only  done  by  erecting  two  fences,  one  on 
each  edde  of  the  stream,  with  a  fenced  pas- 
sageway which  will  permit  the  horses  to  pass 
from  one  side  of  the  field  to  the  other  at  will, 
or,  by  putting  up  bers  through  which  they 
may  be  led  or  driven  by  some  one  from  one 
side  of  the  stream  to  the  other  as  aforesaid. 
Assuming  therefore  that  fences  will  have  to 
be  erected  for  the  full  length  of  the  land  the 
combined  length  of  such  fences  will  be  about 


100  roda  In  connection  with  this,  some  pas- 
sageway must  be  devised  for  the  horses  to 
cross  over  the  stream  If  they  are  to  be  kept 
entirely  out  of  it  And  in  addition  to  the 
foregoing,  some  method  by  which  water  is 
provided  for  the  horses  to  drink  must  also 
be  devised.  These  things  are  so  simple  and 
in  such  general  use  that  I  may  take  Judicial 
knowledge  of  the  fact  that  their  cost  is,  to 
say  the  least,  not  prohibitive,  and,  in  view 
of  the  end  to  be  attained,  clearly  not  un- 
reasoneblfe  Will  any  one  seriously  contend 
that  in  this  day  and  age  It  is  necessary  or 
even  reasonable  to  permit  27  bead  of  horses, 
or  any  other  number,  more  or  less,  to  go 
into  a  stream  and  to  deposit  their  Sltby  ex- 
cretions therein  from  day  to  day,  the  water 
of  which  stream  is  contlnuaily  being  used 
by  a  community  of  approximately  100,000 
persons  for  culinary  purposes?  Would  not 
all  with  one  accord  exclaim  that.  In  order  to ' 
keep  this  water  reasonably  free  from  pollu- 
tion, it  were  better  that  the  owner  of  the 
horses  be  required  to  provide  water  for  them 
in  some  other  way  than  by  permitting  them 
to  go  Into  the  stream?  It  would  seem  that, 
under  such  circumstances,  to  require  the 
owner  to  have  recourse  to  evNi  the  primitive 
method  of  carrying  water  with  a  bucket  for 
some  distance  into  an  ordinary  trough  for 
the  horses  would  be  much  more  reasonable 
than  the  present  method  of  going  Into  and 
polluting  the  stream.  But.  it  is  a  matter  of 
general  knowledge  that  a  much  more  con- 
venient method  without  great  expensie,  and 
one  that  acts  automatically,  can  be  devised  to 
provide  fresh  water  for  the  horses.  Further, 
can  it  successfully  be  maintained  that,  if  the 
owner  of  the  land  is  required  to  fence  his 
horses  away  from  the  stream  as  suggested, 
he  Is  unreasonably  inconvenienced,  or  that 
his  property  is  taken  for  public  use? 

I  have  devoted  an  unusual  length  of  time 
and  an  unusual  amount  of  labor  to  find  some 
case  in  the  books  wherein  it  has  been  held 
that  merely  to  inconvenience  a  landowner 
to  the  extent  herein  suggested,  for  the  pur- 
pose and  under  the  circumstances  here  pres- 
ent, constitutes  a  taking  or  confiscation  of 
property ;  but  I  have  found  none.  Moreover, 
the  cases  I  have  cited  all  squarely  hold  that 
a  landowner  cannot  complain  because  he  is 
Inconvenienced  In  the  use  of  his  property, 
where  such  Inconvenience  arises  out  of  the 
proper  enforcement  of  the  police  power  to 
protect  the  public  liealth,  and  where  such  en- 
forcement does  not  amount  to  the  taking  or 
destruction  of  bis  property.  If  such  were  not 
the  law,  communal  life  in  this  arid  country 
would  be  well-nigh  impossible.  All  the 
streams  would  be  polluted  and  the  use  of  the 
water  made  unwholesome,  if  not  absolutely 
dangerous  to  health,  by  what  is  termed  to 
be  a  reasonable  use.  Further,  if  the  purity 
of  the  streams  could  only  be  maintained  by 
compelling  the  cities  and  towns  of  this  state 
to  condemn  the  land  along  such  streama.  It 
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would  be  necessary  to  condemn  practically 
tbe  whole  watershed  of  the  streams.  This 
would  be  as  Impossible  as  it  Is  Impracticable. 
Neither  Is  such  a  course  Imperative,  since  the 
water  In  every  stream  may  be  kept  reasonably 
pure  and  fit  for  even  culinary  use  without  en- 
tirely depriving  a  reasonable  number  of  cat- 
tle, horses,  and  other  animals  from  eating 
the  grass  which  .grows  along  the  watershed 
of  our  streams.  The  whole  matter  can  be 
regulated  by  giving  a  reasonable  construction 
to  our  statutes  and  ordinances  and  by  apply- 
ing reason  and  common  sense  in  their  en- 
forcement If  there  is  one  snbject  which 
should  be  governed  by  reason  and  common 
sense  more  than  any  other,  it  certainly  is 
the  subject  of  police  regulation. 

The  respondent  insists  that  under  the  or- 
dinance in  question  he  cannot  permit  any 
of  his  horses  to  remain  on  any  part  of  the 
land  for  the  purpose  of  eating  tbe  grass 
growing  thereon,  i^ce  in  doing  so  they  still 
will  void  their  excrement  on  the  land,  which, 
in  case  of  rains  and  floods,  will  be  washed 
into  the  stream.  It  no  doubt  is  true  that 
where  there  'are  filthy  substances  deposited 
along  the  sides  of  the  canyons — and  most  of 
our  streams  flow  through  canyons — such  sub- 
stances, in  case  of  rains,  will,  to  some  extent 
at  least,  be  washed  into  the  stream ;  but  this 
is  unavoidable.  To  permit  cattle,  however,  or 
horses  to  deposit  their  excrement  on  the 
land  while  they  are  grazing  all  over  It  from 
day  to  day  is  one  thing,  while  to  permit  them 
to  go  into  the  stream  and  to  deposit  it  into 
the  water,  or  to  permit  them  to  deposit  it  in 
any  quantity  near  the  stream  where  It  will  be 
directly  washed  Into  it,  Is  quite  a  different 
thing.  Tbe  cattle  wander  over  the  land  dur- 
ing the  summer  season,  and  that  is  the  only 
season  in  which  they  can  be  pastured,  eating 
grass,  and  In  doing  so  never  deposit  a  very 
large  mass  of  excrementitious  matter  in  one 
place,  but  In  the  natural  order  of  things  will 
scatter  it  over  an  entire  fleld  or  pasture. 
With  regard  to  such  deposits,  tbe  magic  in- 
fluence of  sunlight  and  air  which  bring  about 
chemical  decomposition  must  not  be  over- 
looked. Most  of  the  ofTenslve  gases  escape 
under  such  conditions,  and,  as  pointed  out 
by  Vice  Chancellor  Stevens  in  the  case  of 
Doremns  v.  Paterson,  73  N.  J.  Eq.  483,  69 
Atl.  225,  where  the  question  now  under  con- 
sideration Is  exhaustively  treated,  only 
the  solids  or  the  mineral  portions  of 
the  excrementitious  matter  eventually  find 
their  way  into  the  stream  and  these  or- 
dinarily are  either  harmless  or  set- 
tle down  so  as  to  become  so.  BYom  these 
sources,  therefore,  the  stream,  provided  it 
carries  any  considerable  quantity  of  water, 
is  not  sensibly  or  appreciably  polluted,  and 
thus  not  made  unflt  for  use. 

Recurring  now  to  the  claim  made  by  coun- 
sel that  respondent  is  not  charged  with  com- 
mitting a  nuisance:  It  is  true  that  such  is 
not  the  direct  charge,  but  can  It  be  said 


I  that  to  permit  27  horses  to  go  Into  a  stream 
each  day  during  the  summer  season,  and  to 
permit  them  to  deposit  their  filthy  excrement 
into  the  water  flowing  therein  which  is  being 
used  for  culinary  purposes  by  the  Inhabitants 
of  a  large  dty.  If  not  a  nuisance  per  sa 
Is,  nevertheless,  near  the  border  line  of  con- 
stituting a  very  offensive  oiie?  If  respond- 
ent, however,  were  either  actually  committing 
or  maintaining  a  nuisance,  he  would  not  have 
any  standing  in  court  whatever.  His  coun- 
sel frankly  concede  that  if  he  were  guilty  of 
maintaining  a  public  nuisance  it  could  be 
abated,  and  this,  too,  wimont  considering 
whether  the  abatement  would  'Injuriously 
effect  him  in  his  property  rights  or  not  But 
they  strenuously  Insist  that  what  is  charged 
does  not  amount  to  a  nuisance.  Let  me  say 
here,  once  for  all,  that  statutes  and  ordi- 
nances sucb  as  are  in  question  here  do  not 
depend  for  their  enforcement  upon  the  ques- 
tion of  whether  the  acts  that  are  prohibited 
thereby  constitute  a  nuisance  or  not  If  such 
acts  constituted  a  nuisance,  the'  parties  charg- 
ed, if  the  acts  came  within  the  statute  or 
ordinance,  would  be  guilty  as  a  matter  of 
course,  but  they  may  also  be  foiuid  guilty 
although  the  acts  do  not,  as  yet,  amount  to 
a  nuisance.  If  respondent  were  guilty 
either  of  -committing  or  maintaining  a  nui- 
sance, the  city,  under  the  common  law,  as  a 
mere  riparian  owner,  could  require  him  to 
abate  the  same,  or  the  board  of  health  might 
do  so.  In  either  case  it  would  be  wholly  un- 
necessary to  have  recourse  to  an  ordinance 
like  the  one  in  question.  Sudi  ordinances  are 
not  enacted  to  prohibit  the  maintenance  of 
existing  nuisances ;  but  their  enforcement  is 
Intended  to  prevent  the  creation  of  nuisances 
which  may  become  dangerous  to  the  public 
health.  If  no  one  could  be  prevented  from 
polluting  water  until  his  acts  amounted  to 
the  committing  or  maintaining  of  a  public 
nuisance,  then  police  regulations  to  prevent 
the  pollution  of  our  streams  would  be  almost 
entirely  shorn  of  their  beneficial  effect  and 
much  harm  to  the  public  health  would  be  pos- 
sible, which,  by  the  enforcement  of  such  or- 
dinances, is  or  may  be  prevented.  To  this 
effect  are  all  the  cases  to  which  I  have  refer- 
red  herein. 

Whether  respondent  has  violated  the  pro- 
visions of  the  ordinance  In  question  or  not 
Is  a  question  of  fact  He  cannot  be  found 
guilty  under  the  charge  preferred  against 
him  unless  it  is  found  beyond  a  reasonable 
doubt  that  he  has  permitted  the  acts  com- 
plained of  and  that  such  acts  sensibly  or 
appreciably  pollute  or  have  polluted  the 
stream.  The  pollution  must  be  one  which 
constitutes  an  appreciable  befouling -of  the 
water,  because  in  the  very  nature  of  things  it 
was  not  intended  to  punish  for  a  mere  techni- 
cal contamination  or  pollution  of  water.  Such 
a  pollution  Is  not  preventable.  Impure,  nox- 
ious, or  offensive  matter  cast  into  a  stream, 
however  small  in  quantity,  to  some  extent 
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pollutes  the  water  therein.  That,  however, 
la  not  the  pollution  which  ordinances  like 
the  one  In  question  seek  to  prohibit  or  punish. 
On  the  other  hand,  such  ordinances  are  In- 
tended to  prevent  the  deposit  of  filthy  sub- 
stances In  or  near  our  streams,  which.  If 
continued,  might  seriously  endanger  the  public 
health.  These  ordinances  are  also  Intended 
to  prevent  Individuals,  by  Independent  action, 
from  polluting  streams,  although  their  acta 
cannot  be  construed  as  amounting  to  a  nui- 
sance; If  the  courts  should  refuse  to  eni- 
force  such  ordinances,  then  each  one  of  a 
number  of  Individuals  acting  Independently 
who  own  lands  along  a  stream  might  pol- 
lute It,  but  not  to  such  an  extent  as  to  con- 
stitute a  nuisance,  while  the  combined  acts 
of  all  would  so  pollute  the  water  of  a  stream 
as  to  make  its  use  dangerous  to  health,  and 
yet  none  could  be  punished,  because  the  in- 
dividual and  Independent  acts  taken  singly 
would  not  so  pollute  the  stream  as  to  con- 
stitute a  nuisance  or  make  the  use  of  the 
water  necessarily  dangerous  to  health. 

I  desire  to  add  here  that  in  the  nature  of 
things  it  is  not  possible  for  me  to  say,  upon 
this  demurrer,  whether  respondent  is  so  af- 
fected In  the  use  of  his  land  as  to  amount  to 
a  taking  as  he  contends.  From  the  face  of 
the  complaint,  no  such  result  is  discernible. 
The  acts  that  are  sought  to  be  prohibited 
dearly  come  within  police  regulations,  and, 
unless  the  prohibition  of  the  use  of  his  prop- 
erty In  the  manner  it  is  used  is  tantamount 
to  a  taking  of  it  or  which  deprives  him  of 
the  use  thereof,  he  cannot  complain.  Al- 
though he  were  found  guilty  and  then  were 
prohibited  from  using  his  property  in  the 
manner  complained  of,  yet  he  would  not,  by 
reason  of  that  fact,  be  prevented  from  seek- 
ing or  from  obtaining  redress  in  the  prop- 
er courts  in  this  state,  provided  the  preven- 
tion aforesaid  would  result  in  preventing 
him  from  making  a  reasonable  use  of  his 
property  as  such  reasonable  use  is  herein  de- 
fined. 

I  am  constrained  to  hold  therefore  that, 
for  the  reasons  stated,  the  ordinance  in  ques- 
tion is  not  invalid;  that  the  statute  on 
which  it  is  based  is  a  valid  statute;  and 
that  the  complaint  states  sufflclent  facts  to 
constitute  a  public  offense. 

The  judgment  of  the  district  court  Is  there- 
fore reversed. 

STEAUP,  C.  J.  (concurring).  It  undoubt- 
edly was  within  the  province  of  the  legisla- 
ture to  confer  power  upon  municipalities  by 
ordinance  to  protect  waters  of  streams  used 
by  the  inhabitants  thereof  for  domestic  and 
culinary  purposes,  and  to  prevent  pollutions 
Of  such  waters.  Whether  the  ordinance  In 
question.  In  all  Its  parts.  Is  within  such  con- 
ferred power,  need  not,  as  I  view  the  mat- 
ter, be  now  considered  or  determined.  It  is 
sufficient  to  ascertain,  and  the  Inquiry  need 
be  no  broader,  as  to  whether  the  acts  or 


wrongs  alleged  In  the  complaint  are  such  as 
the  municipality  under  Its  conferred  power 
could  and  did  by  ordinance  forbid  and  penal- 
ize. Certain  it  Is  that  a  municipality,  by 
ordinance,  under  the  conferred  power,  may 
forbid  and  prevent  pollutions,  and  punish 
those  committing  them,  which  result  from  an 
unlawful,  wrongful,  negligent,  unreasonable, 
or  unnecessary  use  of,  or  Interference  with, 
such  waters,  or  of  premises  through  which 
they  course  or  are  adjacent  to  them.  .  Wheth- 
er the  municipality  under  such  conferred 
power  may  also  forbid  and  prevent  pollutions 
— a  very  flexible  and  comprehensive  term,  for 
any  feces  or  refuse  getting  in  the  water  of 
a  stream  may,  in  a  degree,  constitute  a  pol- 
lution— and  punish  those  committing  them, 
which  result  wholly  from  a  lawful,  careful, 
reasonable,  and  proper  use  of  such  premises 
by  the  owner  or  an  occupant  thereof.  Is  a 
question  concerning  which  I  entertain  seri- 
ous doubt  The  ordinance,  however,  seeming- 
ly forbids  the  one  as  well  as  the  other.  The 
location  and  physical  conditions  of  prem- 
ises of  an  owner,  and  of  the  stream  cours- 
ing through  or  near  them,  may  be  such  that 
to  pasture  or  keep  any  animals,  such  as  hors- 
es or  cattle,  on  the  premises,  would  neces- 
sarily result  in  iMllutlons  of  the  waters  to 
some  extent,  for  it  must  be  conceded  that  any 
appreciable  quantity  of  feces  washing  or  get- 
ting into  the  stream  would  in  some  degree 
injuriously  affect  the  purity  and  potability 
of  its  waters.  Hence  It  may  well  be  ques- 
tioned whether  a  municipality,  under  the 
conferred  power,  by  preventing  and  penaliz- 
ing such  an  act,  under  such  circumstance, 
would  not  deprive  the  owner  of  a  rightful 
use  and  enjoyment  of  his  property,  and  thus. 
In  effect,  amount  to  a  taking  or  damaging 
of  property   without  compensation. 

[2]  But  the  complaint,  in  effect,  charges  a 
wrongful,  negligent,  unreasonable,  and  un- 
necessary use  of  the  waters  of  the  stream 
and  of  the  premises  through  or  along  which 
it  courses;  the  complaint  In  such  particular 
being  that  the  defendant,  "unlawfully  and 
willfully,  •  •  •  and  continuously,  for  10 
days  or  more,"  permitted,  "at  all  times,"  27 
horses  to  pasture  upon  and  along  the  banks 
of  the  stream,  to  wade  in  and  drink  there- 
from, and  to  "drop  their  dung  Into  said 
creek."  That  pretty  nearly  charges  that 
the  defendant  willfully,  unlawfully,  and  con- 
tinuously, for  a  period  of  10  days  or  more, 
used  the  stream  as  a  depository  for  horse 
feces.  I  think  the  acts  charged  in  the  com- 
plaint are  such  as  the  municipality,  under 
its  conferred  power,  could  by  ordinance  pro- 
hibit, and  are  such  as  are  forbidden  by  the 
ordinance;  and  therefore  that  the  (^emurrer 
to  the  complaint  ought  to  have  been  over- 
ruled. 

McCABTT,  J.  I  concur.  I  am  of  the  opin- 
ion that  the  complaint  is  not  vulnerable  to 
the  objections  urged  against  it     That  the 
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Legislature  may  confer  upon  municipalities 
the  power  generally  to  protect  from  pollu- 
tion streams  of  water  used  by  the  Inhab- 
itants for  culinary  and  domestic  purposes  is 
no  longer  an  open  question.  A  municipality 
may  not,  however,  in  the  exercise  of  its  po- 
lice power  In  that  regard,  destroy  or  ap- 
preciably Impair  the  value  or  utility  of  vest- 
ed rights  of  others  in  and  to  such  streams. 
It  is  common  knowledge  that  municipalities 
through9ut  this  state,  with  but  few  excep- 
tions, obtain  the  culinary  water  used  by  the 
Inhabitants  thereof  from  streams  of  water 
that  have  their  sources  in  the  mountains  and 
which  flow  through  canyons  to  the  valleys 
and  lowland  where  it  is  diverted  for  the 
uses  mentioned.  It  is  equally  .well  and  gen- 
erally known  that,  in  many  of  the  canyons 
through  which  these  streams  of  water  flow, 
there  are,  at  different  points,  small  tracts  of 
meadow,  pasture,  and  arable  land  ranging 
in  quantity  from  a  fraction  of  an  acre  to 
a  quarter  section  or  more  which  usually  ex- 
tends back  from  either  side  of  the  stream 
to  or  near  the  base  of  the  walls  of  the  can- 
yons. Much  of  these  lands,  because  of  their 
altitude  and  close  proximity  to  the  mountain 
ranges  and  public  grazing  lands,  are  special- 
ly valuable  for  raising  hay,  and  for  graz- 
ing, pasturing,  and  feeding  cattle,  horses,  and 
other  domestic  animals,  and,  in  a  limited 
way  for  raising  grain,  potatoes,  and  a  few 
other  cereals  that  grow  and  thrive  in  high 
altitudes  and  that  are  indispensable  in  t^e 
maintenance  of  a  cattle  and  horse  ranch. 

There  may  be,  and  no  doubt  are,  instances 
where  parties,  at  an  early  date  in  the  settle- 
ment of  this  arid  mountain  region,  home- 
steaded  tracts  of  these  lands  and  have  fenc- 
ed and  otherwise  Improved  the  same,  and 
have  occupied  and  used  the  lands  for  rais- 
ing hay,  pasturing,  grazing,  and  corraniog 
cattle,  horses,  and  other  domestic  animals, 
and  have  used  the  waters  rising  thereon  and 
that  flow  through  the  premises  for  irriga- 
tion, culinary,  and  domestic  purposes,  be- 
fore parties  lower  down  on  the  stream  ac- 
quired any  Interest  in  or  title  to  the  water. 
In  such  case,  the  homesteader  and  his  suc- 
cessor in  Interest  may,  after  a  municipality 
acquires  a  right  to  the  water,  after  it  leaves 
the  premises,  for  the  use  of  Its  inhabitants, 
continue  to  make  a  reasonable  use  of  the 
land  for  the  purposes  mentioned.  He  may 
farm  the  land,  pasture,  graze,  and  corral 
horses,  cattle,  and  other  domestic  animals 
thereon,  to  the  same  extent  as  he  did  before 
the  municipality  acquired  an  interest  in  the 
water.  And  if  in  making  such  reasonable 
use  of  the  land  the  drainage  therefrom  finds 
its  way  into  the  stream,  which  under  the 
circumstances  and  conditions  mentioned  is 
generally  unavoidable,  he  is  not  amenable  to 
either  the  criminal  or  civil  law.  In  such 
case  the  manlcipallty  has  a  remedy,  and  may, 
under  the  eminent  domain  law,  acquire  an 
easement  or  title  to  the  land,  or  a  sufficient 


amount  thereof,  bordering  on  the  stream,  to 
enable  It  to  protect  the  water  from  pollu- 
tion. Section  22  of  article  1  of  the  Consti- 
tution of  this  state  provides  that  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation."  A 
municipality,  under  the  conditions  such  as 
I  have  suggested,  cannot  evade  this  pro- 
hibitory provision  of  the  Constitution  and 
directly  or  indirectly  deprive  a  party  of  his 
property  or  materially  impair  the  value  there- 
of by  restricting  Its  use  without  compen- 
sating him  for  the  property  taken  or  the 
damage  sustained. 

It  is  suggested  that  In  the  case  at  bar  re- 
spondent might  at  a  nominal  expense  con- 
struct a  fence  along  either  side  of  the  creek 
where  it  passes  through  his  land,  and  there- 
by protect  the  stream  from  the  pollution  men- 
tioned in  the  complaint  Aa  I  have  stated, 
it  is  common  knowledge  that  the  meadow, 
pasture,  and  arable  lands  In  the  canyons 
through  which  these  streams  of  water  flow 
is  limited  to  small  tracts  situated  along  the 
beds  of  the  canyons.  In  many  instances  this 
land  consists  of  narrow  strips  on  either  side 
of  the  creek.  There  may  be,  and  no  doubt 
are,  instances  in  which  the  homesteader,  in 
order  to  include  in  his  entry  as  much  of  this 
tillable  land  as  possible,  has  "taken  up" — 
filed  on — two,  three,  or  more  contiguous  "for- 
ties" along  the  bed  of  the  canyon.  In  such 
case  the  homestead  may  consist  of  a  tract 
of  land  80  rods  in  width  and  320  rods  (1 
mile)  in  length.  Under  these  conditions,  it 
would  require  2  miles  of  fence  to  prevent 
the  loose  animals  kept  on  the  ranch  from 
going  into  the  stream  at  will.  To  construct 
and  maintain  such  a  fence  would  not  only  be 
expensive  to  the  homesteader,  but  In  many 
cases  the  fence  would  very  materially  im- 
pair the  usefulness  of  the  ranch  and  there- 
by decrease  Its  value  This  Is  an  expense — 
a  burden — that  the  municipality  cannot,  ei- 
ther under  the  Constitution,  statute,  or  Its 
police  power,  compel  the  ovmer  to  assume. 
If,  under  such  circumstances,  the  municipal- 
ity may  prevent  the  homesteader,  or  his 
successors  in  interest,  from  pasturing  ani- 
mals on  the  portion  of  the  ranch  through 
which  the  stream  of  water  flows  (which  may 
be  the  only  part  of  the  premises  fit  for 
pasturage),  it  necessarily  follows  that  the 
municipality  may  also  prevent  the  irrigation 
of  the  land  because  the  waste  water  there- 
from unavoidably  flows  into  the  creek,  wash- 
ing therein  the  offal  of  animals  and  other 
refuse,  such  as  manure,  debris,  etc.,  hauled 
from  the  corrals  and  yards,  and  Scattered 
over  the  arable  portion  of  the  ranch  to  fer- 
tilize the  soil.  The  fact  that  the  municipal- 
ity may,  in  some  cases,  be  compelled,  as  sug- 
gested, to  purchase  or  acquire  by  condemna- 
tion proceedings  entire  watersheds  In  order 
to  protect  the  stream  from  pollution,  does 
not  relieve  It  from  doing  what  the  provision 
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of  tbe  Constitution  referred  to  requires, 
namely,  compensate  the  owner  for  his  prop- 
erty or  80  much  thereof  as  may  be  neces- 
sary for  the  municipality  to  acquire  in  order 
to  enable  it  to  protect  the  stream  from  the 
impurities  mentioned. 

What  I  here  state  is  in  no  sense  in  con- 
flict with  the  case  of  People  ▼.  Burtleson,  14 
Utah,  258,  47  Pac.  87.  In  that  case  the  de- 
fendant was  convicted  of  having  committed 
a  public  nuisance  by  unlawfully  and  wlU- 
folly  driving,  herding,  and  keeping  about  2,- 
000  sheep  ni>on  a  small  stream  of  water 
which  was  used  by  the  inhabitants  of  a  small 
town  or  Tillage.  The  record  in  that  case, 
what  there  Is  on  file  in  this  court,  shows  that 
the  defendant  was  herding  and  grazing  his 
sheep  on  the  public  domain  at  the  time  he 
committed  the  nuisance  for  which  he  was 
convicted. 

I  do  not  wish  to  be  understood  as  holding 
that  a  party  may  go  upon  the  public  domain 
and  acquire  title  to  land  through  which  a 
stream  of  water  flows  that  is  being  used  by 
the  Inhabitants  of  a  municipality  for  culi- 
nary and  domestic  purposes  and  make_  any 
use  of  the  land  that  wUl  result  in  befouling 
the  water.  Nor  do  I  wish  to  be  understood 
as  holding  that  in  cases  where  a  party,  or 
his  predecessor  in  interest,  was  the  first  to 
locate  on  a  stream  of  water  and  acquire  ti- 
tle to  land  through  which  it  flows,  and  later 
other  parties  lower  down  on  the  stream  ap- 
propriate and  make  nse  of  the  water  for 
culinary  and  domestic  purposes,  the  first 
approprlator,  or  his  successor  in  Interest, 
may,  In  the  use  he  makes  of  his  property, 
willfully  or  wantonly  pollute  and  befoul  the 
Water  of  the  stream.  He  may  not  maintain 
thereon  corrals,  stables,  privies,  outhouses, 
pigsties,  or  a  slaughteriiouse  where  the  drain- 
age therefrom  will  naturally  find  Its  way  into 
the  atream.    What  I  do  say  la  that  where  a 


party  flies  on  public  land  through  which  a 
stream  of  water  flows,  fences,  tills,  and 
otherwise  improves  the  land,  and  makes  the 
same  use  of  It  as  is  usually  made  of  land 
of  that  character,  such  as  farming,  raising 
hay,  pasturing  and  feeding  cattle,  horses, 
and  other  domestic  animals,  and  a  munici- 
pality or  its  predecessor  in  interest  later  on 
acquires  a  right  to  use  the  water  after  it 
leaves  the  premises  for  culinary  and  do- 
mestic purposes,  the  municipality  may  not 
comiiel  the  owner  of  the  land  to  dispense 
with  one  or  more  uses  to  which  the  land 
is  peculiarly  and  8i>eclally  adapted,  and  to 
which  it  has  been  devoted,  because  such  use 
unavoidably  befouls  the  water.  To  arbitra- 
rily prohibit  the  owner  of  a  ranch  from  pas- 
turing his  animals  thereon  and  making  the 
same  use  of  it  as  ranch  property  situated  in 
the  mountains  is  generally  devoted,  or  to 
Impose  conditions  that  would  make  such  use 
impracticable,  w<)nld  in  efTect  be,  at  least,  a 
partial  confiscation  of  the  property.  This, 
neither  the  state  nor  any  political  subdivi- 
sion thereof  can  do  without  disregarding  and 
overriding  the  provision  of  the  Constitution 
herein  set  forth. 

Whether  the  respondent  is  within  his  rights 
in  pasturing  horses  in  the  indosure  through 
which  tbe  stream  qf  water  in  question  flows 
depends  on  the  circumstances  and  conditions 
under  which  he  is  using  the  land  for  that 
purpose.  Of  course,  if  he  willfully  and 
wantonly  permits  27  or  any  number  of  hors- 
es In  his  pasture  to  wade  into  the  stream 
at  will  and  befoul  the  water  under  condi- 
tions that  would  enable  him  at  a  nominal 
ezx>ense  and  with  but  little  Inconvoilence  to 
protect  the  strecmi  from  pollution,  he  is 
amenable  to  the  ordinance  under  which  he 
is  being  prosecuted,  regardless  of  whether  his 
right  to  pasture  his  land  antedates  the  right 
of  the  municipality  to  the  use  of  the  water. 
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(78  Or.  318) 

STATE  ex  rel.  MITCHELL  v.  HIDBK. 
.(Supreme   Court  of   Oregon.     Jan.  26,  1015.) 

1.  Contempt  (S  88*)— AppiiaI/— Bui  o»  Ex- 
ceptions. 

Whether  a  sentence  for  contempt  exceeds 
the  limits  fixed  by  statute,  being  determinable 
from  an  exnmination  of  we  judgment  as  ex- 
empli fie<1  in  the  record,  ma;  be  submitted  on 
appeal  without  a  bill  of  exceptions,  even  though 
other  questions  discussed  in  the  brief  could 
not  be  considered  without  the  evidence  and  a 
bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  it  213-215,  223-537;  Dec.  Dig. 
f  66.*] 

2.  Contempt   (S   66*)— AppeaI/— Rkcobd— Ad- 

DITIONAI.  AbBTRACT. 

Where  respondent  deems  the  abstract  im- 
perfect or  unfair,  he  should  file  an  additional 
abstract,  as  prescribed  by  Supreme  Court  rule 
7  (56  Or.  616,  117  Pac  x). 

[Ed.  Note.— For  other  cases,  see  (Jontempt, 
Cent.  Dig.  §S  213-215,  223-237;  Dec.  Dig.  j 
66.*] 

3.  COKTEIIPT    (I    66*)— APPEAIr-AaSIQNMBNTS 
OF    ERBOB— SOJTICIENCT.  " 

That  assignments  of  error  in  the  abstract 
on  appeal  fall  short  of  technical  accuracy  does 
not  require  a  dismissal  of  the  appeal,  not  es- 
sential to  a  transfer  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  U  213-216,  223-237;  Dec.  Dig.  i 
66.  •] 

4.  Contempt  (|  66*)— Appbait-Tbanbcbipt— 

AtlTHENTICATrON.  , 

Where  defendant  has  attempted  in  good 
faith  to  comply  with  Laws  1913,  p.  656,  de- 
claring that  when  an  appeal  is  perfected  the 
original  plendings  and  the  original  bill  of  ex- 
ceptions shall  be  sent  .up  by  the  clerk  of  the 
trial  court  and  made  a  part  of  the  transcript, 
he  will  be  allowed  to  supply  a  certificate  to 
meet  the  objection  that  the  pleadings  and  pa- 
pers Bent  up  were  not  properly  authenticated. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  {{  213-216,  223-237;  Dec.  Dig. 
t  66.»] 

In  Banc.  Appeal  from  Circuit  Court,  Ma- 
rion County;   Percy  B.  Kelly,  Judge. 

Contempt  proceedings,  on  relation  of  T.  B. 
Mitchell  against  U.  S.  Blder.  Judgment  find- 
ing defendant  guilty,  and  he  appeals.  On 
motion  to  dismiss  appeal.    Motion  denied. 

This  la  a  motion  to  dismiss  an  appeal  from 
the  Judgment  of  the  circuit  court  of  Marion 
county  finding  the  defendant  guilty  of  con- 
tempt The  reasons  assigned  in  the  motion 
are  that:  (1)  No  bill  of  exceptions  was  al- 
lowed or  filed ;  (2)  the  evidence  has  not  been 
brought  before  this  court;  (3)  the  abstract 
filed  herein  Is  insufficient  because  the  affida- 
vit for  contempt  on  which  the  Judgment  was 
based  Is  not  set  forth  In  full,  the  findings  of 
fact  are  only  partially  recited,  and  the  con- 
clusions of  law  are  omitted;  (4)  there  are 
no  assignments  of  error  which  could  be  de- 
termined on  appeal ;  and  (5)  -the  notice  of 
appeal  was  not  served  on  the  district  attor- 
ney or  other  officer  of  the  state  of  Oregon. 
The   transcript  filed  Includes  copies  of  the 


Judgment,  notice  of  appeal  showing  accept- 
ance of  service  by  both  the  district  attorney 
and  the  attorney  for  the  relator,  and  the  un- 
dertaking on  appeaL  There  are.  In  the  hands 
of  the  clerk  of  this  court,  what  purport  to  be 
papers  filed  In  the  Justice  court,  where  the 
contempt  proceeding  originated,,  and  also 
what  appear  to  be  pai)ers  filed  In  the  circuit 
court  There  Is  no  bill  of  exceptions.  The 
objections  will  be  considered  In  the  order  al- 
ready stated. 

Ivan  O.  Martin  and  Carey  F.  Martin,  both 
of  Salem,  for  appellant  E.  B.  Bingo,  Dist 
Atty.,  and  McNary,  Smith  ft  Shields,  aU  of 
Salem,  for  resiXMident 

HABBIS,  J.  (after  stating  the  f^cts  as 
above).  [1]  One  of  the  questions  sought  to 
be  determined  by  this  appeal  Is  whether  the 
sentence  Impoeed  by  the  court  exceeds  the 
limits  fixed  by  statute.  An  examination  of 
the  Judgment,  as  we  find  It  exemplified  In  the 
record,  wUl  reveal  a  redtal  of  sufficient  facts 
to  enable  a  decision  of  the  i>olnt  lalsed.  At 
least  one  phase  of  the  case  can  be  submitted 
on  appeal  without  the  presence  of  a  bill  of 
exceptions,  and  even  though  other  questions 
discussed  In  the  brief  could  not  be  consider- 
ed without  the  evidence  and  a  bill  of  exc^K 
tions. 

[2]  If  plaintiff  deemed  the  abstract  Imper- 
fect or  unfair,  an  additional  abstract  could 
have  been  filed  as  provided  by  rule  7,  56  Or. 
616,  117  Pac  X.  Francis  ▼.  Bohart,  143  Pac. 
920. 

[3]  The  assignments  of  error  as  set  forth 
In  the  abstract  are  sufllcient;  and,  even  If 
they  fell  short  of  technical  accuracy,  the  rule 
In  Proctor  t.  Jeffery,  144  Paa  1192,  would 
apply. 

The  objection  that  the  district  attorney 
was  not  served  with  the  notice  of  appeal  la 
answered  by  the  fact  that  the  record  shows 
that  he  admitted  service. 

[(]  The  defendant  has  attempted  In  good 
faith  to  comply  with  the  provisions  of  chap- 
ter 335  of  the  Laws  of  1913,  and  has  caused 
to  be  sent  to  the  clerk  of  this  court,  not  only 
all  the  pleadings,  but  also  all  the  original 
papers  filed  In  the  case.  Objection  has  been 
made  to  these  pleadings  and  papers  because 
not  properly  authenticated,  and  defendant, 
therefore,  has  requested  permission  to  supply 
a  certificate  that  will  meet  the  objection 
made.    The  request  of  defendant  Is  granted. 

"While  vexations  appeals  should  be  discourag- 
ed, yet  the  opportunity  for  litigants  to  have 
their  issues  tried  in  the  hifrher  courts  should 
not  be  hindered  by  technical  constructions, 
which  too  frequently  lead  to  the  subversion  of 
justice.  Smith  v.  Algona  Lumber  Co.,  136 
Pac.  7. 

The  motion  to  dismiss  the  appeal  Is  de- 
nied. 
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(74  Or.  m) 

BTATB  T.  BOBINSON. 
(Supreme  Court  of  Oregpn.    Feb.  2,  1915.) 

1.  Indictment  and  Information   (|  196*)— 
Waiver  of  Defw)T»— ITailubk  to  Demub. 

Tbe  failure  of  an  indictment  for  receiving 
itolea  proDerty  to  allege  the  name  of  the  owner 
of  tbe  property  waa^not  waived  by  failing  to 
demur. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  it  628-635;  Dec 
Dig.  i  196.*] 

2.  RkCMVINO   STOI.BN    OOODB    (|   7*)— IHDIOT- 
K£NT— NAHS  of  OWNKR. 

Under  L.  O.  L.  {  1959,  providing  that  if  any 
person  shall  buy,  recieive,  etc.,  any  stolen  money 
or  property,  knowing  or  having  good  reason  to 
believe  it  to  be  stolen,  he  shall  be  punished  as 
therein  provided,  an  indictment  must  allege  the 
name  of  the  owner  of  the  stolen  property,  if 
known,  and  an  indictment  neither  alleging  the 
name  of  the  owner  nor  an  excuse  for  not  alleging 
the  ownership  waa  fatally  defective,  since,  while, 
under  the  statute,  the  offense  is  a  substantive 
rather  than  an  accessorial  offense,  the  prosecu- 
tion of  the  receiver  of  the  stolen  goods  is  not  de- 
pendent upon  the  conviction  of  the  .thief,  and  it 
18  not  necessary  technically  to  allege  the  lar> 
ceny,  the  name  of  the  thief  or  of  the  person  from 
whom  the  goods  were  received,  or  the  time  and 
place  of  the  original  larcenjr ;  the  name  of  tbe 
owner  is  essential  ia  Identification  of  tbe  of- 
fense, as  the  transaction  is  identified,  not  only 
by  a  description  of  the  property,  but  by  the 
ownership. 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  Cent.  Dig.  {{  9-14;   D«c.  Dig.  f 

r.»] 

Department  2.  Appeal  from  Glrcnlt  Conrt, 
Dlatsop  Oonnty;  T.  J.  Cleeton,  Judge. 

G.  A.  Robinson  was  convicted  of  receiving 
itolen  propert^i  and  he  appeals.  Reversed 
md  remanded. 

A.  W.  Norblad,  of  Astoria  (J.  T.  Jeffries, 
yt  Astoria,  on  tbe  brief),  for  appellant.  C. 
W.  Mullins,  Dist  Atty.,  of  Astoria,  for  the 
State. 

HARRIS,  J.  The  defendant.  C.  A.  Robln- 
on,  was  convicted  of  receiving  stolen  prop- 
rty.'  Tbe  charging  part  of  the  indictment 
s  as  follows: 

"The  said  C.  A.  Robinson  on  the  6th  day  of 
'ebruary,  A.  D.  1914,  in  the  said  county  of 
;iatsop  and  state  of  Oregon,  then  and  there  be- 
ig,  did  then  and  there  willfully,  unlawfully, 
nd  feloniously  boy,  receive,  conceal,  and  at- 
empt  to  conceal,  1  joinder  plane,  of  the  value  of 
3.50,  1  ripsaw,  of  the  value  of  $2.00,  1  hand- 
aw,  of  tbe  value  of  $0.75,  and  1  saw  clamp,  of 
lie  value  of  $1.25,  and  of  the  aggregate  value 
t  $7.50,  and  which  joinder  plane,  ripsaw,  hand- 
iw,  and  saw  damp  had  been  then,  lately  be- 
>re,  feloniously  stolen,  taken,  and  carried  away, 
y  certain  persona  within  said  county  and  state; 
e  (the  said  0.  A.  Robinson)  then  and  there  well 
nowing  and  having  good  reasons  to  believe  the 
ime  to  be  stolen,  contrary  to  the  statutes  in  such 
ises  made  and  provided,  and  against  the  peace 
3d  dignity  of  the  state  of  Oregon." 

The  defendant  appealed  from  the  judg- 
lent,  contending  that  certain  errors  occurs 
;d  during  the  trial.  At  the  argument  on 
[)pcal,  and  for  the  first  time,  the  defendant 
lestioned  the  sufficiency  of  tbe  indictment 


and  nrged  that  It  was  fatally  defective  be- 
cause of  the  absence  of  an  allegation  of  .own- 
ership. 

[1,2]  If  the  allegation  of  ownership  is  in- 
dispensable, then  a  failure  to  demur  does 
not  operate  as  a  waiver  of  the  objection 
now  made  by  defendant  State  v.  Mack,  20 
Or.  236,  26  Pac.  639;  State  v.  Martin,  64 
Or.  405,  100  Pac.  1106,  103  Pac.  612.  A 
person  who  buys,  receives,  or  conceals  stol- 
en property,  knowing  the  same  to  be  stol- 
en, is  guilty  of  a  substantive  crime  (section 
1959,  L.  O.  L.);  and  in  most  Jurisdictions 
tbe  act  is  made  a  substantive  rather  than 
an  accessorial  offense.  Under  statutes  like 
ours,  making  the  crime  a  substantive  one, 
the  prosecution  of  the  receiver  of  stolen 
goods  is  not  dependent  ui>on  the  conviction 
of  the  thief  who  was  tbe  original  taker,  al- 
though it  is  necessary  to  allege  and  prove 
that  the  property  was  In  fact  stolen.  It  is 
not  essential  in  this  state  technically  to  al- 
lege the  larceny,  nor  is  it  requisite  to  allege 
the  name  of  the  thief,  or  the  name  of  tbe 
person  from  whom  the  goods  were  received, 
or  when  and  where  the  original  larceny  was 
committed  (State  v.  Banna,  35  Or.  197,  57 
Paa  629),  for  the  reason  that  none  of  these 
features  are  essential  for  a  description  of 
the  transaction.  If,  however,  the  name  of 
the  owner  of  the  stolen  property  is  known, 
the  indictment  must  contain  an  allegation 
of  ownership;  and  this  rule  is  sustained 
by  an  overwhelming  weight  of  authority 
whether  the  act  of  receiving  stolen  property, 
be  a  substantive  or  an  accessorial  crime.  An 
indictment  is  fatally  defective  when  it  does 
not  allege  the  name  of  the  owner,  if  known. 
RapaUe  on  Larceny,  S  318;  Miller  v.  Peo- 
ple, 18  Colo.  166,  21  Pac.  1025 ;  State  v.  Mc- 
Aloon,  40  Me.  133;  Commonwealth  v.  Finn, 
108  Masa  469;  People  v.  Ribolsi,  89  Cal. 
492,  26  Pac.  1082;  O'Connell  v.  State,  55 
Ga.  296;  State  v.  Pollock,  106  Mo.  App.  273, 
79  S..W.  980;  State  v.  Perkins,  45  Tex.  10; 
Kirby  v.  United  States,  174  U.  S.  47,  19 
Sup.  CJt  574,  43  L.  Ed.  809 ;  2  Bis.  New  Cr. 
Pro.  (4th  Ed.)  |  983;  1  McQain,  Gr.  L.  {  718; 
34  Cyc.  621.  The  owner's  name  is  essential 
In  identification  of  the  offense.  The  trans- 
action is  identified,  not  only  by  a  description 
of  the  stolen  property,  but  also  by  the  own- 
ership. Identity  of  the  property  embraces 
the  element  of  ownership  as  a  necessary 
part  of  the  description,  and  therefore  the 
name  of  tbe  owner,  if  known,  must  be  al- 
leged; and  if  the  indictment  does  not  dis- 
close the  name  of  the  owner  or  offer  an  ex- 
cuse for  not  averring  the  ownership,  It  is 
fatally  defective.  In  the  note  to  section 
1059,  L.  O.  L.,  the  statement  is  made  that 
it  is  not  necessary  to  allege  the  name  of  the 
person  from  whom  the  property  was  stolen, 
and  State  v.  Hanna,  supra,  is  cited  as  au- 
thority ;  but  that  portion  of  tbe  note  is  er- 
roneous If  intended  to  mean  that  the  name 
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of  the  owner  need  not  be  averred,  because  no 
announcement  made  in  the  case  mentioned 
allFords  any  warrant  for  the  conclusion  that 
the  name  of  the  owner.  If  known,  may  be 
omitted.  The  failure  to  allege  the  name  of 
the  owner,  who  was  known,  renders  this  In- 
dictment insufficient  It  is  not  necessary  to 
discuss  any  other  phases  of  the  case  pre- 
sented on  appeaL 

The  judgment  is  therefore  reversed,  the 
cause  is  remanded  for  such  further  proceed- 
ings as  may  be  proper,  not  inconsistent  with 
this  opinion,  and,  subject  to  the  qualifica- 
tions expressed  In  State  ▼.  Bddy,  46  Or.  630, 
81  Pac.  941.  82  Paa  707,  a  new  trial  la  di- 
rected. 

MOOKB,  a  J.,andBEANandBnRNBTT, 
JJ.,  concur. 

<74  Or.  484) 

NORTHWEST  TOWNSITB  CO.  v.  CONN 
et  aL 

(Supreme  C!onrt  of  Oregon.    Feb.  2,  1915.) 

1.  APPKAI.AnD  Bbbob  (f  383*)— Undkbtakiho 

— SCrFICIKMCT. 

li.  O.  L.  §  551,  declares  that  the  undertak- 
ing of  the  appellant,  if  the  judgment  or  decree 
be  for  the  foreclosure  of  the  lien  on  real  prop- 
erty, shall  be  that  he  wUl  not  commit  or  suffer 
waste  to  be  committed,  and  will  pay  the  value 
of  the  use  of  the  property  from  the  time  of  the 
appeal  until  deliverv,  and  that  when  the  de- 
cree appealed  from  is  for  the  foreclosure  of  a 
lien  and  is  also  against  the  person  for  the 
amount  of  the  debt,  the  undertaking  shall  be 
that  the  appellant  will  pay  any  portion  of  the 
decree  remaining  unsatisfied  after  the  sale  of 
the  property  upon  which  the  lien  is  foreclosed. 
A.  mortgage  was  foreclosed  and  the  mortgagor, 
against  whom  personal  judgment  was  rendered, 
appealed.  BeiA,  that  the  undertaking  should 
be  to  pay  any  sum  remaining  unsatisfied  after 
the  sale  of  the  mortgaged  property. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2042-2048;  Dec.  Dig.  { 
883.*] 

2.  JUDOMBNT   (I   479*)— COIXATEBAI,    ATTACK. 

A  Judgment  foreclosing  a  mortgage,  render- 
ed by  a  court  having  Jurisdiction  of  the  parties 
and  subject-matter,  cannot  be  questioned  col- 
lateraUy  by  a  suit  to  enjoin  enforcement,  but 
must  be  attaclced  directly,  as  by  an  appeaL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  913-915 ;   Dea  Dig.  |  479.*] 

In  Banc.  Appeal  from  Circuit  Owiit,  Lake 
County ;  Henry  L.  Benson,  Judge. 

Action  by  the  Northwest  Townsite  Com- 
pany, a  corporation,  against  George  Conn  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Dismissed. 

C.  B.  8.  Wood,  of  Portland  (Wood,  Mon- 
tague ft  Hunt,  ot  Portland,  on  the  brief), 
for  appellant  W.  Lair  Thompson,  of  Lake- 
view,  and  Jay  Bowerman,  of  Portland  (Ful 
ton  ft  Bowerman,  of  Portland,  on  the  brief), 
for  respondents. 

BURNETT,  J.  In  this  suit  the  plaintiff 
invokes  the  original  jurisdiction  of  this  court 


to  stay  the  execution  sale  of  certain  real 
property  under  a  decree  of  foreclosure  of  a 
mortgage  given  to  secure  the  payment  of 
certain  promissory  notes  made  by  the  plain- 
tiff, in  which  foreclosure  the  defendants  Ck>nn 
here  were  plaintiffs  and  this  plaintiff  and 
others  were  defendants.  The  complaint  nar- 
rates the  history  and  procedure  in  the  fore- 
closure suit,  including  efforts  of  the  defend- 
ant, plaintiff  here,  to  procure  a  postponement 
of  trial,  the  court's  denial  thereof,  and  the 
decree  of  foreclosure.  Substantially  the  com- 
plaint here  would  serve  approximately  as  a 
bUl'of  exceptions  In  the  suit  to  foreclose  the 
mortgage.  Having  given  notice  of  appeal, 
the  plaintiff  here  filed  in  the  foreclosure  suit 
an  undertaking  on  appeal  in  the  sum  of 
$15,000,  to  the  effect  that  until  possession  of 
the  premises  described  In  the  decree  shall 
be  determined  by  the  decree  of  the  Supreme 
Court  the  defendant  and  appellant  during  the 
possession  of  the  pr(4)erty  will  not  commit 
or  suffer  any  waste  thereon,  and,  if  such 
Judgment  or  decree  or  any  part  thereof  be  af- 
firmed, the  appellant  will  pay  the  value  of 
the  use  and  occupation  of  the  property  ao 
far  as  affirmed,  from  the  time  of  the  appeal 
until  the  delivery  of  the  possession  thereof. 
The  money  decree  against  the  defendant, 
plaintiff  here,  in  the  foreclosure  suit,  was  in 
favor  ot  the  plaintiff  George  Conn,  in  the 
sum  of  $42,130.53,  with  interest  from  the  date 
of  the  decree  at  6  per  cent,  per  annum,  and 
in  favor  of  Margaret  B.  Conn  for  $12,733.94, 
with  like  interest 

[1]  In  the  case  at  bar. the  answer  does  not 
materially  controvert  the  averments  of  the 
complaint  Indeed,  there  is  but  little  dispute 
as  to  the  facts.  The  question  between  the 
parties  is  principally  one  of  law  as  to  the  suf- 
ficiency of  the  undertaking  given  to  stay '  the 
execution  in  the  foreclosure  suit  The  rule 
affecting  the  question  at  Issue  la  thus  de- 
clared in  section  551,  L.  O.  L.: 

"The  undertaking  of  the  appellant  shall  be 
given  with  one  or  more  sureties,  to  the  effect 
that  the  appellant  will  pay  all  aamages,  costs, 
and  disbursements  which  may  be  awarded 
against  him  on  the  appeal;  but  such  undertak- 
ing does  not  stay  the  proceedings,  unless  the  un- 
dertaking further  provides  to  the  effect  fol- 
lowing :  (1)  If  the  judgment  or  decree  appeal- 
ed from  be  for  the  recovery  of  money,  or  of 
personal  property,  or  the  value  thereof,  that  if 
the  same  or  any  part  thereof  be  afiirmed,  the  ap- 
pellant will  satisfy  it  so  far  as  afiirmed;  (2) 
U  the  judgment  or  decree  appealed  from  be  for 
the  recovery  of  the  possession  of  ,real  property, 
for  a  partition  thereof,  or  the  foreclosure  of  a 
lien  thereon,  that  during  the  possession  of  such 
property  by  the  appellant  be  will  not  commit  or 
suffer  to  be  committed,  any  waste  thereon,  and 
that  if  such  judgment  or  decree  or  any  part 
thereof  be  afiirmed,  the  appellant  will  pay  the 
value  of  the  use  and  ocupation  of  such  proper- 
ty, 80  far  as  affirmed,  from  the  time  of  the  ap- 
peal until  the  delivery  of  the  possession  thereof, 
not  exceeding  a  sum  therein  specified,  to  be  as- 
certained and  fixed  by  the  court  or  judge  there- 
of; *  *  •  (4)  when  the  decree  appealed  from 
Is  for  the  foreclosure  of  a  lien,  and  also  against 
the  person  for  the  amount  of  the  debt  secured 
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thereb]',  tbe  Dodertaking  sball  also  be  to  the 
effect  that  tbe  appellant  will  pay  any  portion  of 
such  decree  remaining  unsatisfied  after  the  sale 
of  the  property  upon  which  the  lien  ia  fore- 
closed.   •    •    •" 

The  statutory  method  thus  prescribed  for 
the  arrest  of  proceedings  to  enforce  a  decree 
is  binding  upon  this  court.  Tbe  undertaking 
appears  to  have  been  given  under  the  second 
clause  of  tbe  section  quoted;  whereas,  the 
portion  of  tbe  excerpt  applicable  to  the  fore- 
closure proceeding  is  found  in  subdivision  4, 
because  tbe  original  suit  was  for  the  fore- 
«]oeure,of  a  lien  and  also  against  the  plaln- 
tift  here  for  the  amount  of  the  debt  secured 
by  that  Hen.  Subdivision  2,  in  referring  to 
the  foreclosure  of  a  lien  upon  real  property, 
evidently  contemplates  a  lien  existing  inde- 
pendent of  any  personal  obligation  to  pay  the 
debt.  Mechanics'  and  materialmen's  liens 
for  the  construction,  alteration,  or  repair  of 
a  building  upon  real  property  would  furnish 
illustrations  of  such  liens.  These,  however, 
are  widely  different  from  the  lien  created  by 
a  mortgage  given  to  secure  a  note  evidencing 
an  actual  personal  indebtedness  from  a  mort- 
gagor to  a  mortgagee.  In  these  latter  In- 
stances, the  statute  requires  an  undertaking 
that  tbe  debtor  will  pay  any  portion  of  the 
decree  remaining  unsatisfied  after  the  sale  of 
tbe  property  upon  which  the  lien  is  foreclos- 
ed. We  cannot  grant  to  the  plaintiff  any 
more  favorable  tenps  for  stay  of  proceedings 
than  the  statute  allows. 

[2]  In  this  proceeding  we  cannot  review 
the  merits  of  the  decree  of  foreclosure.  That 
was  the  determination  of  a  court  confessed- 
ly having  Jurisdiction  of  the  parties  and  of 
the  subject-matter.  We  cannot  in  this  suit 
treat  the  action  of  tbe  court  as  void,  or  sus- 
pend the  execution  of  Its  decree.  Whether 
the  court  abused  its  discretion  in  refusing  a 
postponement  of  the  trial,  and  whether  It 
was  right  or  wrong  In  rendering  a  personal 
decree  against  the  mortgagor  for  the  recov- 
ery of  the  debt  secured  by  the  mortgage,  we 
cannot  here  decide.  Those  questions  must  be 
worked  out  in  that  suit  when  it  shall  come 
regularly  before  us  upon  appeal,  and  upon 
them  we  here  express  no  opinion. 

The  present  suit  In  this  court  Is  dismissed. 

McBRIDE,  EAKIN,  and  BENSON,  JJ.,  not 
sitting. 

(76  Or.  219) 

LOUGHABY  t.   SIMPSON. 

(Supreme   Court  of   Oregon.     Feb.   2,   1915.) 

.  1.  Descent  and  Dibtbibution  (|'82*)— Fak- 
ILT  Settlements. 

Family  agreements  for  the  settlement  and 
distribution  of  estates  are  looked  upon  with 
peculiar  favor,  and  will  be  upheld  in  tbe  ab- 
sence of  gross  injustice  or  fraud. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  H  318-321 ;  Dec.  Dig. 
i  82.«] 


2.  executobs  and  aoionis'tkatobs  (i  425*) 
—  Necessity  of  Administeation — ^Family 
Settlements. 

Where  all  of  the  children  and  heirs  of  an 
intestate  who  left  no  debts  exeouted  instru- 
ments acknowledging  the  receipt  of  all  prop- 
erty due  them  nrom  the  estate  aa  tbe  final 
step  in  a  settlement'  and  distribution  of  tbe 
estate  the  administrator  could  not  sue  one  of 
the  children  for  an  accounting  as  to  funds 
claimed  to  have  been  received  by  him  as  at- 
torney in  fact  for  the  intestate,  as,  tbe  par- 
ties having  reached  a  final  settlement,  there 
was  nothing  upon  which  to  base  an  accounting. 
(Ed.  Note.— For  o^her  cases,  see  Executors 
and  Administratom,  Cent.  Dig.  SS  1663,  1665- 
1672;    Dec.  Dig.  {  425.*] 

Department  1.  Appeal  from  Circuit  Court, 
Polk  County;   Webster  Holmes,  Judge. 

Action  by  U.  S.  Longbary,  administrator 
of  Martha  Simpson,  deceased,  against  Isaac 
Simpson.  From  a  decree  for  plaintifr,  de- 
fendant appeals.  Reversed,  and  suit  dis- 
missed. 

This  is  a  suit  for  an  accounting.  Plain- 
tiff, as  administrator  of  the  estate  of  Martha 
Simpson,  deceased,  alleges,  among  other 
things,  that  defendant,  as  attorney  in  fact 
of  Martha  Simpson,  during  tbe  last  years 
of  her  life,  obtained  possession  of  certain 
funds  belonging  to  her,  which  he  has  failed 
to  account  for,  or  turn  over  to  plaintiff  as 
administrator  of  the  estate. 

Decedent,  who  at  the  time  of  her  death 
was  a  widow,  was  survived  by  three  adult 
children^  whose  names  are  Marshall  W. 
Simpson,  Eliza  Loughary,  and  Isaac  Simp- 
son, the  defendant  Martha  Simpson's  hus- 
band, I.  M.  Simpson,  died  on  tbe  11th  day  of 
July,  1887,  leaving  an  estate  and  a  will,  by 
the  terms  of  which  the  widow  and  Marshall 
W.  Simpson  were  appointed  executrix  'and 
executor,  respectively.  At  the  time  of  Mar- 
tha Simpson's  death  tbe  estate  of  I.  M.  Simp- 
son, deceased,  had  not  been  finally  settled, 
and  thereafter  on  November  25,  1912,  th« 
three  heirs  of  Martha  Simpson,  above  named, 
being  her  only  heirs,  met  in  Dallas  for  the 
avowed  purpose  of  settling  their  several  in- 
terests in  tbe  estate  of  their  father,  I.  M. 
Simpson,  deceased,  and  for  a  final  distribu- 
tion of  the  assets  thereof.  At  the  same  time 
there  was  some  discussion  of  tbe  estate  of 
their  mother,  who  had  died  Intestate,  and  at 
that  time  they  each  executed  a  separate  copy 
of  the  following  instrument: 

In  the  County  Court  of  the  State  of  Oregon 
for   Polk   County. 

In  the  Matter  of  the  Estate  of  Isaac  M.  Simp- 
son (Senior),  Deceased.     No.  662. 

I,  the  UDdersigned,  do  hereby  certify,  declare 
and  acknowledge  that  I  have  received  from  the 
estate  of  my  father,  said  Isaac  M.  Simpson, 
Senior,  deceased,  and  from  Martha  Simpson, 
executrix,  and  Marshall  W.  Simpson,  executor, 
of  said  estate,  all  property  real  and  personal, 
due  me  from  the  said  estate  on  the  final  set- 
tlement and  distribution  thereof,  and  I  do 
hereby  consent  and  agree  that  said  Marshall 
W.  Simpson,  the  surviving  executor  of  said 
estate,   may   be   released   and  discharged    from 
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hia  tmat  u  said  executor,  and  his  bondsman 
exonerated  ftom  any  and  all  further  liability 
herein. 

I  further  acknowledge  that  I  have  received 
all  property,  real  and  personal,  due  me  from 
the  estate  of  said  Martha  Simpson  (my  moth- 
er), who  died  intestate  in  Polk  county,  Oregon, 
on  the  22d  day  of  November,  1912. 

Witness  my  band  and  seal,  this  2Sth  day  of 
November,  1912. 

Eiliza  Loaghary.    [Seal.] 
Executed  in  the  presence  of  us  as  witnesses. 
Pearl  Owingg. 
Oscar  Hayter. 

State  of  Oregon,  Cionnty  of  Polk—ss.: 

On  this  26th  day  of  November,  1912,  before 
me  appeared  the  above  named  Eliza  Loughary, 
to  me'  personally  known  to  be  the  identical  in- 
dividual who  executed  the  foregoing  instrument 
and  acknowledged  to  me  that  she  freely  and 
voluntarily  executed  the  same. 

Witness  my  hand  and  seal  this  25th  day  of 
November.  1912. 

[Seal.]  Oscar  Hayter. 

Notary  Public  for  Oregon. 

Tbe  other  copies  being  exact  duplicates  of 
the  foregoing,  except  that  they  were  ex- 
ecuted by  Marshall  W.  Simpson  and  Isaac 
M.  Simpson,  defendant  herein. 

It  Is  conceded  that  the  estate  was  without 
creditors,  and  that  the  three  children  named 
were  tbe  only  heirs  at  law  of  Martha  Simp- 
son. The  court  below  entered  a  decree  re- 
quiring the  defendant  to  pay  to  plaintiff  the 
snm  of  $3,962.46,  with  interest,  as  the  assets 
of  the  estate  of  Martha  Simpson,  deceased. 
From  this  decree  defendant  appeals. 


George  O.  Bingham,  of  Salem,  for  appel- 
lant John  H.  McNary,  of  Salem  (McNary, 
Smith  &  Shields,  of  Salem,  on  the  brief),  for 
respondent 

BENSON.  J.  (after  stating  the  Cacts  as 
above).  [1,2]  There  Is  some  oondict,  but  a 
clear  preponderance  of  the  evidence  estab- 
lishes the  fact  that  the  Instrument  above  set 
out  was  executed  by  tbe  parties  as  the  final 
step  In  a  settlement  and  distribution  of  tbe 
estates  of  both  the  father  and  the  mother  of 
tbe  parties  thereto,  and  was  so  understood 
at  that  time.  Family  agreemente  of  this 
sort  are  looked  npon  with  peculiar  favor  by 
the  courts,  and  will  be  upheld  unless  there 
appears  to  be  some  gross  injustice  or  fraud 
In  connection  therewith.  8  Cyc.  504;  Smith 
v.  Smith,  36  Qa.  184,  91  Am.  Dec.  761;  Adams 
V.  Adams,  70  lowft,  263,  30  N.  W.  795 ;  Tay- 
lor V.  Taylor  (Tex.  Ov.  App.)  54  S.  W.  1039; 
Cruger  v.  Douglas,  4  Edw.  Ch.  (N.  Y.)  433. 

This  settlement  appears  to  be  within  the 
limitations  suggested,  and  should  be  upheld, 
in  which  event  the  parties  having  reached  a 
final  settlement  there  is  nothing  upon  which 
to  base  an  accounting,  and  the  decree  of  the 
lower  court  must  be  reversed  and  the  suit 
dismissed. 

MOORE,  O.  J.,  and  BUBNETT  and  Mc- 
BBIDE,  JJ.,  concur. 
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(74  Or.  4(2) 

GILIilRAN  et  aL  r.  CIELOHA. 
(Sapreme  Court  of  Oregon.    Jan.  26,  1916.) 

1.  Navioabu  Waticbs  a  44*)— Shore  Riohtb 

— ACOBBTION— DbKDGINO. 

In  the  absence  of  assertion  of  title  or  pos- 
■easion  by  the  state  or  the  general  government, 
extension  of  the  land  of  an  island  along  a 
slough  by  the  government,  in  dredging  another 
channel,  pumping  sand  into  the  slough,  increas- 
ing the  height  of  accretions  at  certain  points, 
and  with  the  aid  of  high  waters  widening  it  at 
other  points,  accrues  to  the  shore  owner,  and 
will  not  be  treated  as  an  avulsion. 

(Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  St  266-278,  281,  282;  Dec. 
Dig.  §  44.*] 

2.  Equity  (S  42*)— Ibsuks  in  Lowbb  Coubt— 
Jurisdiction. 

Both  parties  having  submitted  themselves 
to  the  equitable  jurisdiction  of  the  court  and 
asked  for  affirmative  relief,  and  so  chosen  to 
litigate  their  rights  in  such  forum,  the  court 
will  not  seek  specioUB  reasons  for  declining  ju- 
risdiction. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  SS  119,  120;    Dec.  Dig.  S  42.«] 

8.  Appeal  and  Ebbob  (f  1033*)— Affibuancb 

— Pabty  Not  Appealing. 

The  decree  giving  a  too  favorable  division 
line  to  defendant  will  be  affirmed ;  plaintiffs  not 
appealing. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !§  4052-4062;,  Dec.  Dig.  § 
1033.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomab  County;  Henry  E.  McGinn,  Judge. 

Suit  by  Presley  Gllllhan  and  others  against 
George  W.  Cleloha.  From  the  decree,  plain- 
ttffs  appeal.    Modified  and  affirmed. 

This  was  a  suit  to  quiet  title  to  certain 
land  claimed  by  plaintiffs  to  be  an  accretion 
to  the  Martin  Gllllhan  donation  land  claim 
situated  on  Sauvies  Island,  in  Multnomah 
county,  and  practically  embracing  all  the 
land  between  the  Gllllhan  donation  land  claim 
and  Coon  Island,  which  Is  situated  at  the 
mouth  of  the  Willamette  river  and  near  its 
junction  with  the  Columbia.  The  complaint 
Is  in  the  usual  form  and  alleges  that  the 
land  is  not  in  the  actual  possession  of  any 
one  other  than  plaintiff's.  The  answer  de- 
nies plaintiffs'  title  and  that  the  land  Is  not 
in  the  actual  possession  of  any  one  else  than 
plaintiffs,  alleges  that  defendant  is  the  own- 
er thereof,  that  the  land  is  not  in  possession 
of  any  one  else  than  defendant,  and  that 
plaintiffs  are  making  some  unfounded  claim 
thereto,  and  asks  affirmative  relief.  The 
cause  being  put  at  issue  by  a  reply,  it  was 
referred  for  the  taking  of  testimony,  which 
was  done  and  reported  to  the  court.  The 
court  without  hearing  argument,  and  with- 
out the  consent  of  the  defendant  directed 
John  McQuinn,  a  surveyor  of  repute,  to  go 
t:iX)on  the  land  and  make  an  equitable  divi- 
sion of  the  accretions  and  a  report  of  his  ac- 
tion to  the  court,  which  be  did,  disregarding 
slightly  the  testimony  and  surveys  introduc- 
ed in  evidence.    The  court  adopted  this  re- 


port as  its  findings,  and  froni  a  decree  ren- 
dered thereon  the  defendant  appeals. 

H.  M.  Esterly,  of  Portland,  for  appellants. 
Omar  C*  Spencer,  of  Portland  (Carey  &  Kerr, 
of  Portland,  on  the  brief),  fbr  respondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  The  appointment  of  McQuinn  under 
the  circumstances  was  irregular,  and  his  re- 
port does  not  pretend  to  be  based  upon  the 
testimony,  but  upon  the  facts  observed  by 
him  upon  the  ground.  While  in  the  main  it 
is  fair  and  generally  accords  with  the  testi- 
mony, we  shall  treat  the  case  as  coming  here 
for  trial  upon  the  evidence  taken  before  the 
referee,  and  only  refer  to  the  r^ort  and  di- 
vision made  by  McQuinn  and  adopted  by  the 
court  for  convenience  in  description.  The 
Gllllhan  claim  is  an  old  donation  claim  lo- 
cated upon  the  east  end  of  Sauvies  Island, 
which  is  an  island  3  or  4  miles  in  width  and 
probably  from  15  to  18  miles  In  length.  The 
Willamette  river  originally  debouched  into 
the  Columbia  through  two  channels,  one 
about  a  mile  above  the  most  northeasterly 
comer  of  Sauvies  Island,  and  the  other  flow- 
ing along  the  easterly  end  of  the  island  and 
separated  from  the  channel  first  mentioned 
by  Coon  Island,  which  was  a  long  narrow 
Island  originally  containing  about  20  acres, 
and  separoted  from  Sauvies  Island  by  what 
was  known  as  Coon  Island  Slough.  This 
slough  or  channel  was  originally  about  600 
feet  wide. and  of  equal  depth  with  the  more 
easterly  channel,  and  was  navigated  by  the 
larger  class  of  vessels.  It  afforded  a  means 
of  access  to  navigation  and  abundant  water 
frontage  for  the  Gllllhan  place,  and  natnrally 
doubled  the  water  frontage  of  Coon  Island, 
which  also  had  the  advantage  of  frontage  on 
the  easterly  channel.  About  1880  the  govern- 
ment built  a  dyke  or  bulkhead  across  the 
bead  of  Coon  Island  slough,  extending  di- 
agonally in  a  northeasterly  direction  from  a 
point  on  the  Gllllhan  place  to  the  southerly 
end  of  Coon  Island.  The  dyke  had  the  effect 
at  low  water  of  diverting  a  large  portion  of 
the  current  of  the  slough  into  the  easterly 
channel  and  of  rendering  the  slough  unnav- 
igable  at  low  water,  although  at  higher  stag- 
es vessels  were  able  to  pass  through  the 
slough  and  over  the  dyke,  which  was  rtiised 
to  a  height  of  about  four  feet  above  low  wa- 
ter. The  sand  immediately  began  to  ac- 
cumulate below  the  dyke,  and  small  sand  is- 
lands or  bars  began  to  show  themselves  above 
the  surface  and  accretions  from  both  sides 
of  the  slough  to  extend  out  toward  those 
islands,  until  they  substantially  connected 
Coon  Island  with  Sauvies  Island,  and  the 
slough  was  filled  up  practically  to  the  Colum- 
bia river  with  these  accretions.  The  testi- 
mony renders  it  difficult  to  ascertain  upon 
which  side  of  the  center  of  the  slough  the 
accretions  formed  soonest    In  fact,  it  seems 
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probable  tbat  they  formed  about  as  rapidly 
on  one  side  as  on  the  other.  In  1902  a  dredg- 
er, In  deepening  the  easterly  channel,  used 
what  had  been  Coon  Island  slough  as  a  dump- 
ing ground  for  the  sand  pumped  or  dredged 
by  It  from  the  cbanneL  This  sand,  by  rea- 
son of  the  current  in  the  slough  having  been 
Impeded  by  the  breakwater,  was  not  carried 
off  Into  the  Columbia,  but  remained  In  the 
slough,  and  so  accelerated  or  liastened  the 
former  natural  process  of  filling  that  it  was 
wholly  closed  at  the  upper  end  to  a  height  of 
several  feet,  and  was  practically  filled  in  to 
its  full  length,  with  the  exception  of  two 
trifling  depressions,  where  stagnant  water 
probably  caused  by  seepage  stood,  one  hear 
the  SauTles  Island  side  and  the  other  near 
the  Coon  Island  side  of  the  extinct  slough. 
The  testimony  as  to  the  division  line  of  the 
accretions  Is  not  clear,  and  with  one  excep- 
tion the  witnesses  on  that  subject  are  parties 
in  Interest  Morgan,  GlUlhan,  and  Reeder 
have  lived  practically  all  their  lives  in  that 
vicinity;  the  two  former  being  riparian  own- 
ers on  the  slough.  Taking  their  testimony 
as  a  whole,  and  it  seems  fair,  we  are  of  the 
opinion  that  the  Une  surveyed  by  Bonser, 
and  approximated  in  the  partition  recom- 
mended by  McQulnn,  comes  as  near  being  the 
true  Une  of  division  as  can  be  made  under 
the  testimony,  except  that  the  testimony  does 
not  justify  the  award  to  plaintiffs  of  any 
accretions  north  of  the  claim  line  dividing 
the  donation  land  claims  of  Morgan  and  Gil- 
Uhan,  prolonged  east  to  the  dividing  line 
between  Gllllhan  and  Morgan,  as  indicated 
by  McQulnn's  map;  and  the  decree  la  modi- 
fled  in  this  respect 

[1]  It  is  also  urged  that  the  sands  lying 
In  front  of  the  Gilliban  place  and  above  the 
south  end  of  Coon  Island,  as  it  now  exists, 
are  not  accretions,  but  are  an  artificial  de- 
posit caused  by  pumping  sand  from  the  dredg- 
er, and  therefore  constitute  an  avulsion. 
That  the  operation  of  the  dredger  increased 
the  height  of  the  sands  already  forming, 
and  that  these  sands  working  down  stream 
In  high  water  also  contributed  to  fill  op  Coon 
Island  slough  more  or  less  along  Its  entire 
length,  J8  undoubtedly  true.  They  were 
pumped  or  carried  from  one  channel  to  the 
other,  not  with  the  intent  that  they  should 
serve  as  a  filler  for  the  westerly  channel,  but 
in  order  to  get  rid  of  them  in  the  east  chan- 
nel. Being  left  subject  to  the  action  of  the 
enormous  seasonal  high  waters  prevailing  at 
this  point  during  the  freshet  season  of  the 
Columbia  and  Willamette  rivers,  a  portion 
was  worked  down  and  deposited  along  the 
slough,  attaching  Itself  either  to  Sauvles  or 
Coon    Island    and    swelling    the   accretions 


there,  while  still  another  portion — and  the 
largest — remained  at  or  near  the  place  de- 
posited and  Increased  the  height  of  the  ac- 
cretions at  that  iraint  The  result  of  defend- 
ant's theory  of  the  case  Is  that,  whereas  in 
1879  plaintiffs  had  a  navigable  river  flowing 
In  front  of  their  premises,  giving  ttiem  a  mile 
of  navigable  water  front,  equity  will  give 
practically  all  the  land  that  now  occnpies 
that  water  front  to 'their  neighbor,  who  stin 
has  a  mile  of  water  front  and  more  land 
than  he  originally  purchased.  As  against 
every  one  but  the  state,  concerning  the  rights 
of  which  we  express  no  opinion,  plaintiffs  are 
the  owners  of  any  artlfldal  extension  of  the 
land  caused  by  damping  or  pumping  sands 
against  the  bank.  The  law  zealously  guards 
the  right  of  a  riparian  owner  to  have  ac- 
cess to  the  stream  upon  which  his  land  is  sit- 
uated; and  while  the  right  of  the  government 
of  the  state  to  artificially  extend  the  banks, 
as  was  done  in  this  instance  in  the  interest 
of  commerce,  is  paramount,  we  are  disposed 
to  bold  that  In  the  absence  of  any  assertion 
of  title  or  possession  by  the  state  or  ttie  gen- 
eral government,  such  extension  accrues  to 
the  shore  owner. 

[2]  It  Is  also  objected  that  the  defendant 
has  been  shown  to  be  in  possession  of  the  dis- 
puted strip ;  that  therefore  the  court  Is  with- 
out Jurisdiction ;  and  that  plaintiffs  must  be 
relegated  to  their  action  at  law.  The  evi- 
dence shows  that  several  years  ago  defend- 
ant raised  a  few  hills  of  potatoes  on  some 
portion  of  the  alleged  accretions,  and  that 
at  times  he  has  sown  some  grass  seed  on 
other  portions  and  planted  some  willows  to 
hold  the  ground  from  washing  away.  These 
Improvements  were  very  slight  and  mostly 
upon  ground  which  is  given  to  him  by  the 
decree.  The  land  was  unfenced  and  depas- 
tured by  both  the  stock  of  plaintiffs  and  de- 
fendant There  was,  in  fact,  no  actual  pos- 
session by  any  one.  In  any  case,  both  parties 
have  submitted  themselves  to  the  equitable 
Jurisdiction  of  the  court  and  asked  for  affirm- 
ative relief;  and,  having  chosen  to  litigate 
their  rights  in  this  forum,  we  will  not  seek 
specious  reasons  for  declining  Jurisdiction. 

[3]  As  before  remarked,  the  division  decreed 
by  the  circuit  court  does  not  follow  exactly  the 
Bonser  line;  but  as  it  gives  the  defendant 
rather  more  land  than  a  strict  adherence  to 
such  line  would  give  him,  and  as  plaintiffs 
have  not  appealed,  we  have  concluded  to  af- 
firm it,  with  the  modification  herein  indi- 
cated. Neither  pa/ty  shall  recover  costs  In 
this  court 

MOOBB,  0.  J.,  and  BAKIK  and  BBAN. 
JJ.,  concur. 
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MORGAN  T.  CIELOHA. 

(iJQpreme  Court  of  Oregon.     Jan.  26,  1916.) 
Quieting  Titlk  (J  54*) — Costs— Subvkts. 

The  fe«8  of  a  surveyor  called '  in  by  the 
conrt,  in  a  suit  to  quiet  title  to  accretions,  to 
assist  in  designating  on  the  ground  the  points 
imperfectly  indicated  in  the  evidence,  a  survey 
being  necessary  to  make  any  division  intelligi- 
ble, will  be  allowed  as  costs. 

[Ed.  Note.— For  other  cases,  8e«  Quieting  K- 
tle,  Cent  Dig.  (  105;   Dec.  Dig.  S  M.*] 

Department  2.  A^eal  from  Circnit  Conrt, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Suit  by  W.  H.  H.  Morgan  against  George 
W.  Cieloba.  From  the  decree,  defendant  ap- 
peals.   Modifled  and  affirmed. 

H.  M.  Esterly,  of  PorUand,  for  appellant 
Omar  C.  Spencer,  of  Portland  (Carey  &  Kerr, 
of  Portland,  on  the  brief),  for  respondent 

McBRIDE,  J.    This  is  a  companion  case  to 
GiUlhan  et  al.  v.  Cieloha,  145  Pac.  1061,  Just 
decided.    The  cases  were  tried  together,  and 
the  testimony  in  the  former  ease  was  stipu- 
lated into  this  case  and  is  identical.    We  do 
not  have  the  advantage  of  an  actual  survey 
upon  the  ground  such  as  was  made  by  Bon- 
ser  In  the  former  case ;  but,  taking  the  whole 
testimony  Into  consideration,  we  believe  a  di- 
vision  responsive  to  the  testimony  will  be 
reached  by  prolonging  the  line  fixed  by  Mc- 
Quinn'a   map  as  the   dividing  line  between 
the  holdings  of  the  Gillihans  and  defendant 
in  a  direction  north  8  degrees  east,  until  it 
reaches  low  water  on  the  Columbia  river. 
An  objection  in  this  case  and  in  the  case 
of  Gillihan  et  al.  v.  Cieloha  is  made  to  the 
allowance  of  the  fee  of  $150  to  McQulnn  as 
part  of  the  costs  of  the  case;   but  a  survey 
was  absolutely  necessary  in  order  to  make 
any    division    intelligible,    and    his    survey 
makes  any  extended  survey  unnecessary.    It 
Is  only  equitable  that  he  should  be  paid  for 
his  work.    While  the  court  had  no  authority  to 
make  bim  a  referee  to  decide  the  controversy, 
we  ooncede  that  it  did  have  authority  to  call 
In   mathematical  assistance  to  designate  on 
the  ground  the  points  indicated  so  imperfect- 
ly in  the  evidence,  and  the  item  is  allowed. 
Neither   party   shall    recover   costs   in  this 
court. 

The  decree  as  above  modified  is  affirmed. 

MOORE,  0.  J.,  and  EAKIN  and  BEAN, 
JJ.,  concur. 

C74   Or.    489) 

In  re  WEBSTER'S  ESTATE. 

LUSE  et  al.  v.  WEBSTER  et  al. 

(Supreme  Court  of  Oregon.     Feb.  2,  1915.) 

1.    KXECTTTOBS    AND    ADMINISTBATOBS    ({   213*) 
Cl.AIMS— LiMITATIONR 

Under  L.  O.  L.  S  16,  providing  that  the 
time  of  the  absence  from  the  state  of  a  debtor 
shall  not  be  taken  as  any  part  of  the  time  lim- 
ited for  the  commencement  of  an  action  accru- 
ing   before   the  departure  from  the  state,   and 


section  18,  declaring  that  no  action  for  collec- 
tion of  any  claim  against  a  decedent's  estate 
may  be  maintained  wnen  no  letters  of  adminis- 
tration issued  within  six  years  after  the  death 
of  decedent,  claims  arc  barred  where  more 
than  six  years  elapse  between  the  death  of  a 
debtor  and  the  issuance  of  letters  of  adminis- 
tration. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |§  749-753; 
Dec.   Dig.  S   213.*] 

2.  CouBTS  (I  202*)— Pbobatb  Coubts— Eqih- 

mv'  PsocEDUBB 

L.  O.  L.  I  1135,  providing  that  the  mode 
of  proceeding  in  the  county  court  sitting  in  pro- 
bate is  in  the  nature  of  that  in  a  suit  in  equity, 
makes  proceedings  in  probate  a  suit  in  equity. 
[EM.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  !i  480-486;  Dec.  Dig.  §  202.*] 

3.  EXECDTOBS  ANO  Aduinistbatobs  (f  213*)— 
SiSTTLEMENT     Or      ELATES — EBXABUSUMSNT 

of  CiAius— Laches. 

A  debtor  having  property  within  the  state 
departed  therefrom  in  1896  or  1897,  and  re- 
sided elsewhere  until  his  death  in  1904.  In 
1912  letters  of  administration  were  issued  in 
the  state.  His  creditors  had  taken  no  steps 
to  enforce  payment  of  their  claims  until  after 
the  issuance  of  the  letters.  Held,  that  the 
county  court  sitting  in  probate  properly  ad- 
judged that  the  claims  of  the  creditors  were 
stale,  though  the  statute  of  limitations  was 
not  binding. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  749-753; 
Dec.  Dig.  §  213.*] 

4.  EXECUTOBS  AND  Adhinistbatobs  ({  323*) 
—  SETTLEMENT!  OF  ESTATES  —  TAXES  —  EN- 
FOBCBMENT. 

Taxes  accruing  after  the  death  of  the  owner 
are  enforceable  by  appropriate  proceedings,  and 
will  not  justify  an  order  for  the  sale  of.  real 
estate  by  an  administrator. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  M  1334-1336; 
Dec.  Dig.  §  323.*] 

In  Banc.  Appeal  from  Circuit  Court,  Coos 
County ;   Robert  G.  Morrow,  Judge. 

Proceedings  by  Lillian  Lnse,  administra- 
trix of  W.  O.  Webster,  deceased,  and  anoth- 
er, against  Alma  Webster  and  others,  for  the 
sale  of  real  estate  to  pay  debts  and  expenses 
of  administration.  B'rom  a  decree  condition- 
ally dismissing  the  petition,  the  administra- 
trtx  appeals.    Affirmed. 

On  February  20,  1892,  W.  G.  Webster,  then 
a  resident  of  Coos  county.  Or.,  gave  his  note 
to  George  5.  Blood  for  $100,  due  one  day  aft- 
er date,  with  Interest  at  10  per  cent,  per  an- 
num. This  was  unsecured,  and  the  interest 
was  afterwards  paid  to  February  2,  1895; 
no  other  payments  having  been  made.  On 
April  8,  1892,  Webster  gave  his  note  and 
mortgage  securing  the  same  to  W.  A.  Luse 
for  $1,000  due  in  four  months,  with  interest 
at  8  per  cent  per  annum.  It  is  stated  in  the 
pleadings  that  on  this  note  and  mortgage 
only  the  sum  of  $216  has  been  paid,  and  that 
prior  to  February,  1895.  It  appears  that 
Webster  left  Oregon  in  1896  or  1897,  and 
went  to  reside  in  Arizona,  where  he  died  Oc- 
tober 7,  1904.  On  April  23,  1912,  letters  of 
administration  were  issued  upon  his  estate 
in  Coos  county  to  Lillian  Luse.    On  June  18, 
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191S,  she  petitioned  tbe  conrt  appointliig  her 
for  leave  to  sell  certain  realty  of  tbe  deceas- 
ed In'  that  connty  for  the  satisfaction  of 
claims,  reciting  those  already  mentioned,  to- 
gether with  expenses  of  administration  esti- 
mated at  $1,000,  unpaid  taxes  due  Ck>os  coun- 
ty, Or.,  reckoned  at  $329.49,  and  unpaid  street 
assessments  calculated  at  $400. 

It  appears  that  W.  G.  Waster  left  a  wid- 
ow, Annie  Webster,  and,  as  heirs,  his  two 
sons,  W.  J.  Webster,  since  deceased,  and  Wal- 
ter B.  Webster.  The  widow  and  Walter 
Webster  conveyed  away  their  Interest  In  the 
land  In  question,  to  which  by  mesne  convey- 
ances the  defendant  Henry  Sengstacken  Com- 
pany succeeded.  W.  J.  Webster,  the  other 
son,  died,  leaving  the  defendant  Alma  Web- 
ster as  his  sole  heir.  The  Sengstacken  Com- 
pany and  Alma  Webster,  objecting  to  tbe  pe- 
tition for  an  order  to  sell  the  land,  allege 
that  the  decedent  died  on  October  7,  1904; 
that  no  petition  for  the  administration  of  the 
estate  was  made  or  filed,  .and  that  no  letters 
of  administration  were  issued  until  April  23, 
1912,  as  stated,  that  being  more  than  six 
years  subsequent  to  the  date  of  the  decedent's 
death.  They  urge  that  the  only  claims  pre- 
sented to  the  administrator  were  the  Lnse 
note  and  mortgage  and  the  Blood  note,  and 
that  they  are  barred  by  the  statute  of  limita- 
tions. They  further  offer  to  pay  to  the  ad- 
ministratrix such  sum  of  money  as  the  court 
shall  adjudge  necessary  to  pay  the  costs  of 
administration.  The  replies  challenge  the 
answers  in  material  particulars,  and  state,  in 
substance^  that  the  Luse  note  and  mortgage 
were  given  in  part  payment  of  the  purchase 
price  of  tbe  premises  In  dispute;  that  after- 
wards Webster  departed  from  the  state,  and 
at  all  times  remained  absent  therefrom  ;  and 
that  no  payments  have  been  made  on  the 
note  beyond  the  aggregate  of  $216.22,  the  last 
payment  being  made  April  13,  189S.  The 
county  court  heard  the  matter  on  tbe  issues 
Involved,  entered  a  decree  disallowing  the 
claims  of  Blood  ai^d  Luse  against  the  estate, 
and  dismissed  the  petition  on  condition  that 
the  costs  of  the  administration  should  be  paid 
by  the  parties  interested  therein  on  or  before 
October  6,  1913.  The  circuit  court  on  appeal 
by  the  administratrix  reached  substantially 
the  same  conclusion  fixing  tbe  expense  of  ad- 
ministration at  the  sum  of  $450,  which  the 
defendant  Alma  Webster  paid  into  court  for 
that  purpose.    The  administratrix  appealed. 

J.  W.  Bennett,  Bennett  Swanton,  and  Tom 
T.  Bennett,  all  of  Marsbfield,  for  appellant 
W.  U.  Douglas,  of  Marsbfield,  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  There  is  no  substantial  dispute 
about  the  facts  Involved  in  this  litigation. 
The  principal  question  to  be  determined  is 
whether  the  circuit  and  county  courts  were 
right  in  disregarding  the  claims  of  Luse  and 
Blood.    Section  16,  L.  O.  L.,  reads  thus: 

"If,  when  the  cause  of  action  shall  accrue 
•gainst  any   person  who   shall  be  out  of  the 


state  or  concealed  therein,  such  action  may  be 
commenced  within  the  terms  herein  respectively 
limited,  after  the  return  of  Buch  person  into  the 
8tate,  or  the  time  of  hia  concealment;  and  if, 
after  such  cause  of  action  shall  have  accrued, 
such  person  shall  depart  from  and  reside  out 
of  this  state,  or  conceal  himself,  the  time  of  his 
absence  or  concealment  shall  not  be  deemed  or 
taken  aa  any  part  of  tbe  time  limited  for  tbe 
commencement  of  such  action." 

Section  18,  L.  O.  L.,  provides  as  follows: 

"If  a  person  entitled  to  brin^  an  action  die 
before  the  expiration  of  the  time  limited  for 
the  commencemmt  thereof,  and  tbe  caase  of 
action  survive,  an  action  may  be  commenced 
by  his  personal  representatives  after  the  expira- 
tion of  the  time,  and  within  one  year  from  his 
death.  It  a  person  against  whom  an  action 
may  be  bronght,  die  before  the  expiration  of  the 
time  limited  for  tbe  commencement  thereof,  and 
the  cause  of  action  survives,  an  action  may  be 
commenced  against  hia  personal  repreaentatiTei 
after  the  expiration  of  that  time,  and  within 
one  year  after  the  issuing  of  letters  testamen- 
tary or  of  administration ;  but  no  suit  or  ac- 
tion for  collection  of  any  claim  against  the 
estate  of  a  decedent  may  be  maintained,  when 
no  letters  testamentary  or  of  administration 
shall  have  been  issued  before  the  expiration  of 
six  years  after  the  death  of  the  decedent,  nn- 
less  begun  before  the  expiration  of  six  months 
after  the  taking  effect  of  this  act." 

It  is  plain  that  if  Webster  had  not  died  and 
had  never  returned  to  the  state  of  Oregon 
the  statute  of  limitations  would  not  yet  have 
run  against  tbe  notes  in  question;  but,  his 
death  having  been  admitted,  and  it  having 
been  shown  that  it  occurred  on  October  7, 
1904,  the  situation  Is  controlled  by  the  last 
clause  of  section  18,  L.  O.  L.,  saying: 

"But  no  suit  or  action  for  collection  of  any 
claim  against  the  estate  of  a  decedent  may  l>e 
maintained,  when  no  letters  testamentary  or  of 
administration  shall  have  been  issued  before  the 
expiration  of  six  years  after  the  death  of  the 
decedent,  unless  begun  before  the  expiration  of 
six  months  after  the  taking  effect  of  this  act." 

That  excerpt  was  ingrafted  upon  section 
18  as  an  amendment  by  the  legislative  as- 
sembly in  1907.  More  than  six  years  having 
elapsed  between  the  death  of  the  decedent  on 
October  7,  1904,  and  April  23, 1912,  when  the 
letters  of  administration  were  issued,  the 
debts  to  Luse  and  Blood  were  barred  under 
the  conditions  of  section  18  Just  quoted.  It 
is  stated  In  emphatic  terms  In  section  1241, 
L.  O.  L.,  that : 

"No  claim  shall  be  allowed  by  the  executor 
or  administrator  or  the  county  court  which  is 
barred  by  the  statute  of  limitations." 

As  a  matter  of  law,  this  disposes  of  the 
Luse  and  Blood  claims  adversely  to  them. 

[2]  The  administratrix  apparently  con- 
cedes that  this  would  be  the  case  if  she  had 
been  sued  in  an  action  at  law  to  recover  the 
money  due  on  the  claims,  or  tf  a  suit  bad  been 
in.stituted  against  her  to  foreclose  the  I.use 
mortgage.  She  seeks,  however,  to  avoid  thl.s 
conclusion  by  saying,  in  effect,  that  her  oper- 
ations in  the  county  court  were  neither  an 
action  at  law  nor  a  suit  in  equity,  but  a  mere 
proceeding  which  Is  not  controlled  by  the 
statute  of  limitations.  We  read,  however, 
in  section  1135,  L.  O.  L.: 

"There  are  no  particular  pleadings  or  forms 
thereof  in  the  county  court,  when  exerciaing  the 
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jarisdiction-  of  probate  matters  •  ♦  •  other 
than  as  provided  in  this  title.  The  mode  of 
proceeding  is  in  the  nature  of  that  in  a  suit  in 
equit?  as  distinguished  from  an  action  at  law. 
The  proceedings  are  in  writing,  and  are  had  up- 
on the  application  of  a  party  or  t!te  order  of 
the  court  The  court  exercises  its  powers  by 
means  of— (1)  A  citation  to  the  party ;  (2)  an 
affidavit  or  the  verified  petition  or  statement  of 
a  party;  (3)  the  aubpcena  to  a  witness;  (4)  or- 
ders and  decrees;  (5)  an  execution  or  warrant 
to  enforce  them." 

The  statute  thus  makes  the  proceedings  In 
the  county  court  sitting  In  probate  substan- 
tially a  suit  In  equity,  and  while,  as  a  conrt 
of  chancery.  It  is  not  strictly  bound  by  the 
statute  of  limitations,  except,  on  the  ques- 
tion here  InvolTed,  as  stated  In  section  1241, 
li.  O.  L.,  still  it  proceeds  in  analogy  to  the 
same,  and  will  withhold  its  aid  to  enforce  a 
stale  claim. 

[3]  The  utmost  that  could  be  accomplished 
In  any  event  in  this  litigation,  or,  for  that 
matter.  In  any  other  against  a  nonresident, 
would  be  to  subject  to  the  payment  of  these 
debts  the  property  belonging  to  the  debtor 
within  this  state.  That  could  have  been  ef- 
fected, and  was  all  ttiat  could  have  been  done, 
at  any  time  after  the  departure  of  Webster 
from  the  state  In  1896  or  1897.  Whether 
proceedings  were  instituted  before  or  after 
his  death,  the  end  to  be  attained  Is  the  same. 
Independent  of  the  statute,  therefore,  the 
county  court  was  right  in  its  action  disregard- 
ing the  Blood  and  Luse  claims  on  the  ground 
that  they  were  stale  under  all  the  circum- 
stances, for  at  the  least  calculation  the 
holders  of  those  demands  allowed  15  years 
to  pass  from  the  departure  of  Webster  to 


the  date  of  is.sulng  the  letters  of  administra- 
tion without  taking  any  steps  whatever  to 
enforce  payment.  Leaving  the  state  law  of 
limitations  out  of  consideration,  the  county 
court,  exercising  Its  equity  powers,  was  clear- 
ly within  the  bounds  of  Its  authority  when 
It  ignored  these  notes  as  stale.  The  prin- 
ciple Is  laid  down  by  Mr.  Justice  Moore  In 
I«omls  V.  Rosenthal,  34  Or.  585,  67  Pac.  56, 
the  syllabus  on  this  point  reading  thus: 

"While  the  statute  of  limitations  is  not  a 
defense  in  equity,  still  the  claimant  must  have 
exercised  reasonable  diligence  in  asserting  his 
claim  after  ascertaining  the  fraud  complained 
of,  or  after  learning  of  facts  which  would  pat 
a  person  of  ordinary  intelligence  on  inquiry." 

Other  autboi-ltles  in  this  state  are  Sedlak 
V.  Sedlak,  14  Or.  540,  13  Pac.  452,  and  Ray- 
mond V.  Flavel,  27  Or.  219,  40  Pac.  168.  Sim- 
ilar doctrine  Is  enunciated  In  Graham  v. 
Brock.  212  111.  579,  72  N.  E.  825,  103  Am.  St. 
Rep.  248 ;  Goodrum  v.  Mitchell,  236  III.  183, 
86  N.  E.  217 ;  Cohen  v.  Tuff,  (Del.)  86  Atl. 
&33;  Matthews  v.  Peterson,  150  N.  O.  132, 
63  S.  E.  722. 

[4]  So  far  as  the  taxes  and  street  Improve- 
ments are  concerned,  they  appear  to  have 
accrued  long  after  the  death  of  Webster,  and 
are  enforceable  by  ai^roprlate  proceedings 
other  than  administration.  They  do  not  nec- 
essarily concern  the  administratrix,  and  no 
one  can  be  injured  by  the  treatment  these 
claims  received  id  this  proceeding.  Other- 
wise an  estate  might  be  kept  open  Indefinite- 
ly, for  it  Is  morally  certain  that  taxes  will 
always  accrue. 

The  decrees  complained  of  were  Just  and 
equitable,  and  are  therefore  affirmed. 
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VASQUEZ  V.  PBTTIT. 
(Sapreme  Court  of  Oregon.     Feb.  2,  1915.) 

1.  Release    (J    17*)  —  B^atjd  —  Repbesenta- 

II0N8  OF  MATEBIAL  FaCTS. 

A  representation  b;  an  employer,  indncins 
an  employs  to  release  his  claim  for  a  personal 
injury,  that  medical  and  hospital  bills  would  be 
paid  by  an  insurance  company,  was  not  a  repre- 
sentation of  a  material  tact,  and  the  employ^ 
could  not  complain  so  long  as  the  bills  were  in 
fact  paid. 

(Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  §  32;    Dec  Dig.  S  17.*] 

2.  Tbiai,  (H  108%,  110*)  —  Misconduct  or 
Counsel. 

The  action  of  the  attorney  for  plaintiff  su- 
ing for  a  personal  injury  in  stating  on  the  ex- 
amination of  jurors  on  their  voir  dire  that  the 
damages  recoverable  would  be  paid  by  an  in- 
surance company,  and  in  compelling  defendant 
on  cross-examination  to  state  that  sums  paid 
by  him  to  plaintiff  for  a  release  had  been  re- 
paid by  an  insurance  company,  was  reversible 
error  as  rendering  the  jury  careless  as  to  the 
amount  of  the  verdict  on  the  theory  that  de- 
fendant was  protected  from  liability. 

[BM.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  271;   Dec  Dig.  §{  108%,  110.*] 

3.  Pleadino  (i  188*)— Issues— Denial. 

Where  an  employer,  in  an  action  by  an  em- 
ploye for  personal  injuries,  relied  on  a  release, 
allegations  of  the  reply  that  the  employer  dia- 
.regarded  his  promise  to  employ  the  employs, 
forming  a  part  of  the  consideration  of  the  re- 
lease, and  discharged  the  employe,  were  alle- 
gations of  new  matter,  and  under  L.  O.  L.  S 
SS,  controverted  as  on  direct  deniaL 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  389-396;    Dec.  Dig.  §  183.*] 

4.  Release  (i  13*)— Failubs  or  Cohsidkba- 
TION— Eftect. 

Where  an  employer,  in  an  action  for  injnr^ 
by  an  employe,  relied  on  a  release  from  liabili- 
ty, the  employe  alleging  and  proving  that  the 
promise  by  the  employer  to  employ  the  employe, 
forming  a  part  of  the  consideration  for  the  re- 
lease, had  been  breached,  was  not  confined  to 
an  action  for  the  breach,  but  could  sue  for  the 
injury. 

[E^d.  Note.— For  other  cases,  see  Release, 
Gent  Dig.  S|  21-27,  29 ;    Dec.  Dig.  {  13.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;    W.  N.  Oatens,  Judge. 

Action  by  L.  Vasquez  against  J.  Pettlt, 
doing  business  under  the  firm  name  and  style 
of  Pettit  Featber  &  Bedding  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

This  is  an  action  by  L.  Vasquez  against  J. 
Pettit,  doing  business  as  the  Pettit  Feather 
&  Bedding  Company,  to  recover  damages  for 
a  personal  injury.  The  complaint  charges  In 
effect  that  on  May  1,  1911,  the  plaintiff  was 
engaged  in  operating  for  the  defendant  a 
carding  machine,  used  In  picking  hair  with 
which  to  fill  mattresses,  and  wMIe  thus  em- 
ployed his  right  hand  was  caught  between 
cylinders  of  the  machinery  and  so  Injured  as 
to  necessitate  amputation.  The  negligence 
alleged  is  a  failure  properly  to  guard  the  ma- 
chine, or  to  provide  it  with  a  belt  shifter, 
or  to  Inspect  the  instrumentality,  or  .to  In- 
struct the  plaintiff,  or  to  have  prompt  commu- 


nication between  the  operator  of  the  machine 
and  the  engineer  In  charge  of  the  motive  pow- 
er. The  answer  denied  the  negligence  alleged, 
and  for  further  defenses  averred:  (1)  That 
the  plaintiff  know  the  danger  incident  to  opee- 
ating  the  machine  and  assumed  the  risk;  (2) 
that  aside  from  his  carelessness  the  injury 
resulted  from  the  negligence  of  fellow  serv- 
ants; (3)  that  the  hurt  was  caused  by  the 
plalntUTs  carelessness  whereby  the  accident 
was  unavoidable ;  and  (4)  that  the  defendant 
on  July  22,  1911,  settled  and  compromised 
with  the  plaintiff,  giving  him  the  sum  of 
$535  and  also  assuming  the  payment  of  the 
surgeon's  charges  and  the  hospital  expenses 
incurred  in  caring  for  the  plaintiff,  who  upon 
the  receipt  of  the  money  executed  to  the  de- 
fendant a  release  discharging  him  from  all 
liability  by  reason  of  the  accident  and  Injury. 
The  averments  of  new  matter  in  the  answer 
were  put  in  Issue  by  the  reply,  which  further 
alleged,  in  substance,  that  at  the  time  stated 
the  plaintiff  received  $400  from  the  defend- 
ant, who  then  Informed  him  that  an  Insur- 
ance company  would  pay  such  charges  of  the 
doctor  and  bills  at  the  hospital;  that  the  de- 
fendant thereupon  requested  the  plaintiff  to 
sign  an  Instrument  In  order  to  show  the  re- 
ceipt of  the  money,  so  as  to  prove  that  the 
sum  paid  had  been  disbursed,  saying  that  the 
amount  was  Intended  to  cover  wages  for  the 
past,  and  for  a  reasonable  future  time;  that 
the  defendant  then  promised  and  agreed  with 
the  plaintiff  that  he  could  work  for  the  com- 
pany as  long  as  it  continued  in  business; 
that  if  such  writing  Is  a  release  the  plain- 
tiff was  Induced  to  sign  It  by  the  defendant's 
fraudulent  representations  to  him  that  it  was 
only  a  receipt;  that  such  statements  were 
false,  and  so  known  by  the  defendant  when 
he  uttered  them,  and  they  were  made  for  the 
purpose  of  inducing  the  plaintiff  to  sign  the 
writing;  that  he  Is  a  Spaniard  and  unable, 
to  any  extent,  to  speak,  read,  or  write  the 
English,  In  which  language  the  instrument 
was  written,  and  no  copy  thereof  was  deliv- 
ered to  him ;  that  desiring  to  continue  In  the 
work  In  which  he  was  engaged  when  hurt 
and  realizing  the  difficulty  which  he  would 
encounter  in  securing  other  employment  by 
reason  of  the  loss  of  his  hand,  and  relying 
upon  the  defendant's  representations  and 
agreement,  he  signed  the  writing,  supiiosing 
it  was  a  receipt;  that  he  did  not  intend  to 
sign  a  release  and  did  not  believe  he  had 
done  so;  that  he  never  received  any  money 
in  compensation  for  his  Injuries  and  suffer- 
ing; and  that  since  he  was  hurt  he  has  en- 
deavored to  render  valuable  services  for  the 
defendant,  who,  disregarding  his  promise  and 
agreement,  discharged  the  plaintiff  and  re- 
fused longer  to  employ  him.  Based  upon 
these  Issues,  a  trial  was  had  resulting  in  a 
Judgment  for  the  plaintiff  In  the  sum  of 
$4,000,  and  the  defendant  appeals. 


•For  other  eaaw  see  same  tofilo  and  lectton  NUMBBB  In  Dae.  Dig.  *  Am.  Dig.  Key-No.  SerlM  *  Rap'r  Indems 
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F.  S.  SeDO,  of  Portland  (Senn,  Ekwall  & 
Becken  and  Moaer  &  McCue,  all  of  Portland, 
on  the  brief),  for  appellant  W.  B.  Farrell, 
of  Portland  (Davis  &  Farrell  and  WUber 
Henderson,  all  of  Portland,  on  the  brief),  for 
resiMndent. 

MOOBE,  O.  3.  (after  stating  the  facts  as 
above).  [1]  No  motlpn  appears  to  have  been 
made  to  strike  from  the  reply  the  averment 
as  to  the  defendant's  alleged  representations 
with  respect  to  the  payment  of  the  medical 
and  hospital  bills  by  an  Insurance  company. 
It  will  be  remembered  that  the  answer  states 
the  defendant  assumed  the  payment  of  these 
obligations.  Whether  or  not  he  Informed 
the  plaintiff  that  an  insurance  company 
would  advance  or  pay  the  money  for  that 
purpose  is  unimportant,  for  the  source  from 
which  such  debts  were  to  have  been  paid  was 
not  the  statement  of  any  material  fact,  and 
it  was  unnecessary  to  move  to  strike  'the 
averment  from  the  reply. 

{2]  The  plalntUTs  counsel  in  examining 
prosi)ectlve  Jurors  on  their  voir  dire  was  per- 
mitted, over  objection  and  exception,  to  state 
that  the  damages  which  their  client  had  suf- 
fered were  to  be  paid  by  money  furnished  by 
an  insurance  company  and  each  i)erson,  when 
he  entered  the  jury  box,  was  asked  If  he  was 
acquainted  with  the  agents  In  Portland,  Or., 
of  such  company.  The  defendant,  as  a  wit- 
ness in  his  own  behalf,  testified  that  he  had 
paid  the  plaintiff,  as  wages,  from  May  1, 
1911,  the  time  he  was  hurt,  to  July  22d  of 
that  year,  when  he  resumed  work,  $136;  that 
as  a  compromise  and  settlement  of  the  dam- 
ages which  had  been  suffered  he  had  given 
him  $400;  and  for  his  surgical  operation, 
medical  attention,  hospital  dues,  etc.,  he  had 
paid  $268.86,  making  $803.86.  On  cross-ex- 
amination the  defendant  was  compelled,  over 
objection  and  exception,  to  state  that  such 
sum  had  been  repaid  him  by  an  insurance 
company  under  a  policy  which  protected  his 
business  against  liability  for  accidents  to 
employes.  It  is  contended  that  errors  were 
committed  in  these  particulars. 

In  the  trial  of  this  cause  there  appears  to 
have  been  an  Intent  at  every  convenient  op- 
portunity to  establish  the  fact  that  the  de- 
fendant was  protected  from  liability  to  re- 
spond in  damages  for  injuries  to  his  em- 
ployte  by  a  policy  of  indemnity  insurance. 
As  such  proof,  in  personal  injury  cases,  might 
have  a  tendency  to  render  the  Jurors  care- 
less as  to  the  amount  of  their  verdict,  the 
rule  is  universal  that  a  willful  attempt  to 
establish  such  fact  constitutes  reversible  er- 
ror. Tuohy  T.  Columbia  Steel  Co.,  61  Or. 
627,  122  Pac.  36 ;  Putnam  t.  Pacific  Monthly 


Co.,  68  Or.  36,  130  Pae  986,  136  Pac.  835, 
45  L.  B.  A.  (N.  S.)  338;  Cameron  v.  Pacific 
Lime  &  Gypsum  Co.,  ;144  Pac.  446. 

The  purpose  In  Introducing  the  testimony 
complained  of  comes  within  the  specification 
named,  and,  an  error  having  been  committed 
as  alleged,  it  follows  that  the  Judgment  must 
be  reversed. 

[3, 4]  In  view  of  the  conclusion  thus 
reached,  it  la  deemed  important  to  consider 
another  feature  of  the  case.  The  testimony 
of  the  plaintiff,  as  given  by  an  interpreter,  is 
to  the  effect  that  he  bad  been  employed  by 
the  defendant  several  years  and  placed  im- 
plicit confidence  in. all  declarations  that  he 
made;  that  after  the  injury  the  defendant 
promised  to  give  him  employment  in  the  fac- 
tory as  long  as  he  continued  to  operate  it; 
and  that,  relying  upon  such  promises,  he 
signed  the  writing  supposing  it  was  a  receipt 
for  the  money  and  to  show  the  insurance 
company  what  sum  he  had  received.  Julius 
Gonzales,  the  plaintiff's  brother-in-law,  inter- 
preting his  answer  to  the  question,  "There 
was  something  said  about  a  Job,  too,  when  he 
signed  It,  wasn't  there?"  replied: 

"He  said  that  after  he  signed  that  paper,  why, 
be  told  Mr.  Pettit  he  wanted  a  recommendation 
for  a  life  job,  and  Mr.  Pettit  said,  'No,  I  will 
give  him  a  job  that  will  last  him  for  fifteen 
years  for  all  he  Imows,  or  as  long  as  he  remain- 
ed in  the  business.' " 

This  action  was  commenced  May  1,  1913, 
Just  two  years  after  the  injury,  and  during 
most  of  the  interim  the  plaintiff  continued 
in  the  defendant's  employ.  It  will  be  kept 
in  mind  that  the  reply  avers  that  the  de- 
fendant, disregarding  his  promise,  discharged 
the  plaintiff  and  refused  longer  to  employ 
him.  This  allegation  Is  deemed  to  be  con- 
troverted by  the  defendant  as  upon  a  direct 
denial.  L.  O.  L.  {  95.  At  the  trial  herein 
the  defendant's  counsel  did  not  concede  that 
the  alleged  promise  to  employ  the  plaintiff 
was  ever  made,  or  that  the  service  which  he 
rendered  after  the  injury  formed  any  part  of 
the  consideration  for  the  execution  of  the  re- 
lease. In  this  state  of  the  case  it  would  be 
improper  summarily  to  dismiss  this  action 
and  to  hold  that  for  a  failure  of  a  part  of 
the  consideration  the  plaintiff's  proper  rem- 
edy was  an  action  to  recover  damages  for  a 
breach  of  the  agreement,  and  to  turn  him 
out  of  court  because  the  money  which  he  re- 
ceived had  not  been  returned  or  offered  to 
be  repaid  before  this  action  was  commenced. 

The  cause  will  therefore  be  remanded  in 
order  to  form  new  issues  or  for  a  trial  upon 
the  pleadings  already  filed  as  the  parties  and 
the  court  may  determine. 

McBRIDB  and  BENSON,  JJ.,  ooncnr. 
BUBNETT,  J.,  concnrring  in  the  result 
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LONG  T.  PACIFIC  RT.  A  NAV.  CO. 
(Supreme  Court  of  Oregon.    Feb.  2,  1015.) 

1.  RAIUtOADS    (§   358*)— LlABUJTT  FOB   IRJU- 
BIE8  TO   LiCEKSEK. 

Where  the  use  of  a  railroad  right  of  way  as 
a  walkway  for  foot  travel  bad  not  continued 
long  enough  for  the  public  to  acquire  a  right 
by  prescription  to  use  the  right  of  way  for  that 
purpose,  a  person  so  using  It  was  a  bare  li- 
censee, to  whom  the  company  owed  no  duty  be- 
yond that  of  abstaining  from  willful  injury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {f  1236,  1237;    Dec.  Dig.  $  358.»] 

2.  RaILROADB    (§    390*)— LlABILITT   rOB    IRJU- 

BIE8 — Last  Clbab  Chance. 

The  last  clear  chance  doctrine  applies  only 
to  a  perceived  peril,  and  could  not  be  invoked 
on  behalf  of  a  licensee,  where  it  was  sought  to 
base  a  right  to  recover  on  the  failure  to  keep  a 
proper  lookout,  and  not  on  the  failure  to  warn 
nim  or  to  stop  the  train  after  those  in  charge 
of  the  train  saw  him,  especially  where  it  did  not 
appear  that  it  was  possible  to  stop  the  train 
within  the  short  intervening  distance,  had  his 
presence  been   observed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §!  1324,  1325 ;   Dec.  Dig.  i  390.*J 

Od  petition  for  rehearing.     Former  opin- 
ion adhered  to. 
For  former  opinion,  see  144  Pac.  462. 

McBRIDB,  J.  On  re-examination  of  this 
case  upon  the  petition  for  rehearing,  we  are 
still  of  the  opinion  that  the  facts  are  as  stat- 
ed by  Mr.  Justice  MOORE,  and  that  his  con- 
clusions therefrom  are  fully  justified.  Plain- 
tifTs  evidence  tended  to  show  that  the  gravel 
train  which  caused  the  injury  was  backing 
down  the  track  at  the  probable  rate  of  from 
15  to  20  miles  an  hour,  and  It  may  be  as- 
sumed, for  the  purposes  of  this  case,  that 
this  speed  was  greater  than  prudence  allow- 
ed in  passing  the  mill  and  other  buildings 
constituting  the  little  community  where  the 
deceased  resided.  It  may  also  be  conceded 
that  plaintiffs  contention  that  no  suflSclent 
lookout  was  maintained  to  discover  persons 
walking  upon  the  track  la  true,  but  the  fact 
remains  that  deceased  stepped  suddenly  in 
front  of  the  moving  train  when  It  was  ap- 
proximately only  49  feet  distant,  and  had 
taken  three  or  four  steps  along  the  track 
with  his  back  toward  the  train  when  he  was 
struck  and  killed.  It  is  Idle  to  say  that  he 
had  no  warning  of  the  danger  of  his  situa- 
tion. A  railroad  track  is  always  a  place  of 
danger.  Every  rail  and  every  tie  is  shouting 
danger,  and  it  is  the  duty  of  a  person  to  look 
It  he  is  in  a  situation  to  look,  and  to  listen 
if  he  is  in  a  situation  to  listen.  A  single 
glance  down  the  track  would  have  warned 
deceased  of  the  impending  danger,  even  if 
the  winds  prevailing  might  have  prevented 
his  hearing  the  approach  of  the  train.  Un- 
fortunately he  was  heedless  and  failed  to  ex- 
ercise any  precaution  for  his  own  safety.  It 
is  fully  demonstrated  in  the  original  opinion 
that  deceased  was  not  excused  from  the  duty 
of  taking  these  precautions  by  the  fact  that 
another  train  had  just  passed  going  in  the 


same  direction  as  the  one  which  stmck  talm, 
and  further  dlacnssion  of  that  subject  is  un- 
necessary. 

[1,2]  The  contributory  negligence  of  de- 
ceased is  so  dearly  established  by  plalntlfTa 
own  evidence  as  to  be  beyond  question;  and, 
unless  the  doctrine  of  t|ie  "last  clear  chance" 
can  be  invoked  here,  there  was  nothing  to 
submit  to  the  jury,  and  It  was  the  duty  of 
the  court  to  have  granted  a  nonsuit  The 
evidence  for  plaintia  in  the  case  at  bar 
shows  that  the  right  of  way  of  the  defendant 
was  used  by  residents  of  that  vicinity  as  a 
walkway  for  foot  .travel.  How  long  this  use 
had  prevailed  does  not  appear.  Certainly  it 
had  not  been  continued  long  enough  for  the 
public  to  acquire  a  right  by  prescription  to 
use  the  right  of  way  for  that  purpose.  It  is 
a  matter  of  common  knowledge  that  such 
rights  of  way  and  the  tracks  are  commonly 
used  by  foot  passengers  wherever  they  are 
more  convenient  than  the  ways  constructed 
by  public  authorities.  It  goes  without  say- 
ing that  such  use  is  not  desired  or  encour- 
aged by  the  railway  authorities,  but  merely 
sufTered  because  of  the  difficulties  of  pre- 
venting it  Such  use  is  never  of  any  ad- 
vantage to  the  transportation  companies,  but 
is  a  disadvantage  and  frequently  a  source 
of  danger  and  annoyance;  and  at  best  un- 
der the  testimony,  the  deceased  was  a  bare 
licensee  to  whom  the  company  owed  no  duty 
beyond  that  of  abstaining  from  any  willful 
injury.  Watson  v.  Manitou  &  Pike's  Peak 
Ry.  Co.,  41  Colo.  138,  »2  Pac.  17,  17  L.  R.  A. 
(N.  S.)  916;  Montague  v.  Hanson,  38  Mont 
376,  99  Pac.  1063;  Beehler  v.  Daniels,  18  R. 
I.  563,  29  Atl.  6,  27  li.  R.  'A.  512,  49  Am.  St 
Rep.  790:  Schrelner  v.  Great  N.  Ry.  Co.,  86 
Minn.  245,  90  N.  W.  400,  68  L.  R.  A.  75.  The 
doctrine  of  the  "last  clear  chance"  cannot 
be  Invoked  on  behalf  of  plaintiff.  This  doc- 
trine applies  only  to  a  perceived  peril.  It  is 
remarked  by  Mr.  Justice  Bean  In  the  case  of 
Smith  V.  Southern  Pac.  Co.,  58  Or.  22,  113 
Pac.  41,  Ann.  Cas.  1913A,  434: 

"Where  plaintiff  negligently  assumed  a  posi- 
tion of  danger  in  such  a  degree,  and  so  contrib- 
uted to  his  hurt  as  to  leave  him  without  right 
of  recovery  for  any  primary  negligence  of  the 
other  party,  be  may  nevertheless  recover,  if  the 
person  charged  with  the  wrong  or  injury  be- 
came aware  of  the  peril  in  time  to  avoid,  by  the 
proper  use  of  all  the  means  at  his  command,  in- 
juring him,  and  listlessly  and  and  inadvertently 
or  negligently  failed  to  resort  to  such  means. 
Stewart  v.  P.  R.  L.  Sc  P.  Co.,  58  Or.  377,  114 
Pac.  aSO;  Pcholl  ▼.  Belcher,  63  Or.  310,  127 
Pac.  968 ;  Rowe  v.  So.  CaL  Ry.,  4  Cal.  App.  1, 
87  Pac.  220;  Herbert  v.  S.  P.  Co.,  121  Cal. 
227,  53  Pac.  651;  Harrington  t.  Lm  Angeles 
Ry.  Co.,  140  Cal.  514,  74  Pac.  15,  63  L.  K.  A. 
238,  98  Am.  St  Rep.  85;  Black  v.  N.  Y.  Ry. 
Co.,  193  Mass.  448,  79  N.  E.  797,  7  L.  R.  A. 
(N.  S.)  148,  9  Ann.  Cas.  435. 

The  case  at  bar  Is  based  upon  the  assump- 
tion, not  that  defendant  saw  deceased  and 
negligently  failed  to  warn  him  or  stop  the 
train,  but  rather  that  the  persons  In  charge 
of   the   train   negligently    failed   to   keep    a 
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proper  lookout  and  ran  over  deceased  with- 
out discovering  him;  and  there  Is  no  evi- 
dence Indicating  that  it  was  possible  for  de- 
fendant to  have  stopped  its  train  within  the 
49  feet  that  intervened  between  it  and  de- 
ceased, when  he  suddenly  appeared  on  the 
track,  even  if  his  presence  there  had  been 
observed.  While  the  accident  was  deplorable 
In  its  consequences,  we  cannot  avoid  the  con- 
clusion that  the  negligence  of  deceased  con- 
tributed to  it  to  such  an  extent  as  to  bar  a 
recovery. 
We  adhere  to  the  original  opinion. 


(74  Or.  an 

GBRLIN6BB  v.  FRANK. 
(Supreme  Court  of  Oregon.     Feb.  2,  1915.) 

1,  WiTNBBBKS    (S    21*)— COMDOOT    OW   JUDOB— 

PuHisuiNO  Witness  Dvbino  Tbial. 

The  court  may,  during  the  trial,  punish  a 
witness  ^ho  refusles  to  testify,  stating  that  he 
does  not  remember,  when  it  is  obvious  that  bis 
lack' of  memory  is  a  mere  pretense. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {$  37-41;  Dec.  Dig.  g  21.*] 

2.  Appkai.  and   Ebbob  (i  871*)— QtrEsnoas 
Rkviewable  —  E^xcBFTiOHB  —  Abstkaot    or 

R^COBD. 

An  exception  omitted  from  the  abstract  of 
noord  will  not  be  discussed. 

[lid.  Note. — For  otiier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2867-2872;  Dec.  Dig.  f 
671.*] 

5.  Witnesses  ({  219*)— Pbithjeokd  ComruNi- 
CATI0N8— Waiver. 

Under  L.  O.  L.  i  734,  providing  that,  where 
a  party  offers  himself  as  a  witness,  he  thereby 
consents  to  the  examination  of  his  attorney  on 
the  same  subject,  a  party  who  testifies  as  a  wit- 
ness in  his  own  behalf  as  to  a  particular  subject 
thereby  removes  the  ban  of  privilege  of  his  at- 
torney from  testifying  on  the  same  subject. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f§  769,  781,  782;  Dec.  Dig.  §  219.*] 
4.  Apfeai.  and   Ebbob  ({  971*)— DiacBBTioN 

OJr  Trial  Coubt— Reception  or  Evidence. 
Under  L.  O.  L.  g  862,  providing  that,  after 
the  examination  of  a  witness  is  concluded,  the 
witness  shall  not  be  recalled  without  leave  of 
court,  and  that  leave  may  be  granted  or  with- 
held in  the  exercise  of  discretion,  the  action  of 
tiie  court  in  permitting  defendant,  while  intro- 
ducing his  case,  to  recall  plaintiff  for  further 
cross-examination,  will  not  be  disturbed,  unless 
the  court  abused  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g}  3852-38S7;  Dec.  Dig.  i 
971.*] 

6.  Witnesses  (J  349*)— CBOss-BxAinNATioN— 
Chabacteb  of  Witness. 

A  party  may,  subject  to  the  discretion  of 

the  court,  cross-examine  plaintiff  to  show   her 

character  and  standing  to  affect  ber  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 

Cent.  Dig.  H  1135-1139 ;  Dec  Dig.  {  349.*] 

6.  Bbeach  op   Mabbiaok   Pbohisk   (g  18*)— 
Actions— Bvidencb—Admissibiljtt. 

A  defendant  in  an  action  for  breach  of  mar- 
riage promise  may,  under  the  general  issue, 
show  the  bad  character  of  plaintiff  for  chastity, 
as  bearing  on  the  damages,  though  the  bad  char- 
acter of  the  woman,  if  known,  is  not  a  defense 
to  her  action  for  a  breach  of  marriage  promise. 
[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  gg  21-25,  48; 
Dec.   Dig.  g  18.*] 


7.  Breach  or  Marriage  Pbomise  (g  31*)— 

DaUAQES— AUOUNT      AWABDRD— DlBOBSnON 
or  JtTBT. 

The  amount  of  damages  for  breach  of  mar- 
riage promise  is  within  the  sound  discretion  of 
the  jury  within  the  limits  of  the  testimony,  and 
an  award  of  nominal  damages  will  not  be  dis- 
turbed merely  on  the  ground  that  defendant 
was  a  rich  man. 

[Kd.  Note.— For  other  cases,  see  Breach  of 
Marriage  Pronuse,  Cent  Dig.  g  47;  Dec.  Dig. 
g  81.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  George  N.  Davis,  Judge. 

Action  by  Gertrude  Gerlinger  against  Uoyd 
Frank.  From  a  judgment  granting  insuffi- 
cient relief,  plaintiff  appeals.    Affirmed. 

In  substance,  the  plaintlfr  alleges  that  dur- 
ing the  month  of  January,  1913,  the  plaintiff 
and  the  defendant  mutually  promised  to  mar- 
ry each  other;  that  afterwards,  about  the 
month  of  March,  the  defendant  absolutely  re- 
fused to  carry  out  the  contract  or  to  marry 
the  plaintiff,  and  that  by  reason  of  the  breach 
by  defendant  of  such  contract  the  plaintiff 
has  been  greatly  humiliated,  has  suffered 
great  mental  pain  and  anguish,  and  her  affec- 
tions have  been  deeply  injured  to  her  damage 
In  the  sum  of  $50,000.  She  says  also,  in  sub- 
stance, that  the  defendant  is  wealthy,  and 
had  he  carried  out  the  agreement  to  marry 
the  plaintiff,  her  station  in  life  would  have 
been  greatly  improved,  and  she  would  have 
profited  largely  by  such  marriage.  The  an- 
swer merely  traversed  the  allegations  of  the 
complaint  A  jury  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  $1. 
She  appeals. 

A.  I.  Moulton  and  G.  E.  Hamaker,  both  of 
Portland,  for  appellant.  B.  E.  Haney  and 
Chas.  H.  Carey,  both  of  Portland  (Joseph  & 
Haney,  of  Portland,  on  the  brief),  for  re- 
spondent. 

BURNETT,  3.  (after  stating  the  facts  as 
above).  At  the  trial  the  plaintiff  herself  was 
a  witness,  and  gave  testimony  in  support  of 
her  cause  of  action  as  narrated  in  ber  com- 
plaint The  defendant  cross-examined  ber 
regarding  her  life  and  some  of  her  transac- 
tions in  Alabama  about  the  year  1905  in  mat- 
ters affecting  her  chastity  and  purity  at  that 
time,  including  a  suit  instituted  by  her 
against  a  man  for  her  seduction.  Her  coun- 
sel objected  to  this,  on  the  ground  that  it  was 
not  proper  cross-examination,  irrelevant,  and 
immaterial,  and  proper  only  as  a  matter  of 
defense.  A  second  exception  Is  founded  upon 
the  fact  that  after  the  plaintiff  had  rested 
her  case,  and  part  of  the  testimony  for  the 
defendant  had  been  put  in,  the  court  allowed 
the  defendant  to  recall  the  plaintiff  for  fur- 
ther cross-examination.  The  record  disclos- 
es that  at  the  close  of  her  examination  by 
the  defendant  while  she  was  on  the  stand  In 
support  of  her  case,  counsel  for  defendant  re- 
served  the   right   to   further   cross-examine 
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her.  On  this  renewed  interrogation  by  the 
defense  she  was  questioned  at  length  regard- 
ing sundry  meretricious  relations  she  sus- 
tained with  different  men  both  before  and 
after  the  commencement  of  this  action,  all 
over  the  objection  of  the  plaintiff  that  it  was 
not  proper  cross-examination,  Irrelevant,  In- 
coD^petent,  and  immaterial. 

[1]  In  passing,  we  note  exception  No.  4,  as 
it  appears  In  the  abstract  of  record,  to  the 
effect  that,  while  a  certain  witness  was  on 
the  stand  on  behalf  of  the  defendant,  the 
court  committed  him  to  jail  because  with  ap- 
parent contumacy /he  refused  to  testify  con- 
cerning occurrences  which  happened  between 
him  and  the  plaintiff  only  a  few  days  before, 
by  persistently  and  continuously  saying  that 
he  did  not  recollect.  No  exception  to  this  ac- 
tion of  the  court  appears  either  in  the  ab- 
stract of  record  or  bill  of  exceptions.  Be- 
sides this,  the  court  had  undoubted  authority 
to  punish  the  witness  promptly  for  refusing 
to  testify  when  it  was  apparent  that  bis  for- 
getfulness  was  purely  sham.  The  court  was 
not  required  to  wait  until  the  conclusion  of 
the  trial  before  calling  the  offending  witness 
to  account 

[2, 3]  The  fifth  exception  noted  in  the  ab- 
stract is  founded  upon  the  action  of  the  court 
in  Allowing  a  detective  to  testify  to  the  con- 
duct of  the  plaintiff  in  her  home,  since  the 
commencement  of  the  action,  with  the  wit- 
ness who  was  punished  for  contempt.  Excep- 
tion No.  6  relates  to  the  evidence  of  one  Al- 
fred EnbanlE,  who  was  allowed  to  testify  as 
to  bis  relations  and  acquaintance  with  the 
plaintiff  some  ten  years  before  the  filing  of 
the  complaint,  and  likewise  to  state  that  her 
general  reputation  for  truth  was  bad.  Sim- 
ilar objections  under  exceptions  Nos.  8,  9, 
and  11  were  taken  to  the  testimony  of  wit- 
nesses concerning  her  reputation,  all  to  the 
effect  that  the  matter  sought  to  be  elicited 
was  too  remote.  Exception  No.  7  is  omitted 
from  the  abstract  of  record  and  on  that  ac- 
count is  not  discussed.  Exception  Na  10 
relates  to  the  deposition  of  J.  H.  Ward,  an 
attorney,  who  was  allowed  to  narrate  the 
effort  of  the  plaintiff  to  Induce  him  to  com- 
mence an  action  In  Alabama  on  her  behalf 
against  one  E^ibaiik  for  her  seduction,  and  to 
state  that  he  declined  to  take  her  case.  The 
objection  to  this  testimony  was  on  the  ground 
that  it  called  for  privileged  communlcatlonB 
made  by  the  plaintiff  to  her  attorney,  and  be- 
cause it  was  too  remote.  So  far  as  the  priv- 
ileged communications  are  concerned,  the 
objection  may  be  dismissed  with  the  observa- 
tion that  the  plaintiff  herself  was  a  witness, 
and  was  interrogated  about  the  very  subject 
mentioned  and  testified  about  It.  This  fact 
removes  the  ban  of  privilege,  for  It  is  said 
in  section  734,  L.  O.  L.: 

"If  a  party  to  the  action,  suit,  or  proceeding 
offer  himself  aa  a  witness,  that  Is  to  be  deemed 
B  consent  to  the  examination  also  of  a  wife,  hus- 
band, attorney,  clergyman,  physician,  or  sur- 
(eon  on  the  same  subject.    *    •    *  " 


[4]  The  controlling  questions  to  be  deter- 
mined are  two:  (1)  Whether  the  court  erred 
in  allowing  the  plaintiff  to  be  recalled  for 
cross-examination;  and  (2)  whether  it  was 
permissible  to  show  either  by  cross-examina- 
tion or  by  other  testimony  under  the  general 
issue  that  the  plaintiff  had  sustained  illicit 
relations  with  other  men  as  long  ago  as  ten 
years  before  the  trial,  or  since  the  action  was 
commenced.  As  to  the  right  to  recall  a  wit- 
ness for  further  cross-examination  it  is  stated 
in  section  862,  L.  O.  Ia: 

"A  witness  once  examined  shall  not  be  re- 
examined aa  to  the  same  matter  without  leave 
of  the  court;  but  he  maj  be  re-examined  as  to 
any  new  matter  upon  which  he  has  been  exam- 
ined by  the  adverse  party.  After  the'  examina- 
tions on  both  sides  are  concluded,  the  witnesa 
shall  not  be  recalled  withoot  leave  of  the  court 
Leave  is  granted  or  withheld  in  the  exercise  ol 
a  sound  discretion." 

It  Is  not  apparent  that  the  court  abased  its 
discretion  in  allowing  the  witness  to  be  re- 
called, especially  since  counsel  for  the  de- 
fendant gave  notice  at  the  time  of  his  reser- 
vation of  the  right  to  recall  her.  As  to  the 
range  of  examination  it  is  clearly  within  the 
sound  discretion  of  the  court.  In  an  ex- 
haustive opinion  in  State  ▼.  Bacon,  13  Or. 
149,  9  Pac.  393,  67  Am.  Rep.  8,  Mr.  Justice 
Lord  laid  down  the  rule  to  this  effect: 

"Subject  to  the  sound  discretion  of  the  court, 
a  witness  may  be  compelled  to  answer  any  ques- 
tion which  tends  to  test  his  credibility,  or  to 
shake  hia  credit  by  injuring  his  character,  bow- 
ever  irrelevant  it  may  be  to  the  facts  in  issue, 
and  however  disgraceful  the  answer  may  be  to 
himself;  except  only  that  he  may  claim  his 
privilege  and  refnse  to  answer  a  question  which 
tends  to  expose  him  to  a  criminal  charge." 

See,  also,  Redsecker  t.  Wade,  60  Or.  163, 
138  Pac.  486. 

[6]  Considered  as  a  witness  only,  subject 
to  the  discretion  of  the  court,  the  jury  had  a 
right  to  know  the  character  and  standing  of 
the  person  testifying.  A  most  corrupt  and 
unworthy  person  may  make  a  fair  appear- 
ance In  direct  examination  upon  a  witness 
stand,  and  it  would  be  a  harsh  rale  that 
would  exclude  the  opposing  party  from  re- 
vealing by  cross-examination  the  actual  value 
of  the  declarations  of  such  a  witness. 

[6]  Besides  all  this,  the  plaintiff  was  claim- 
ing damages  .on  account  of  being  greatly  ho- 
miliated,  suffering  great  mental  pain  and  an- 
guish, and  having  her  affections  de^ly  injur- 
ed. It  is  a  matter  of  common  sense  that  a  pure- 
minded,  virtuous  woman  will  suB'er  greater 
damage  over  the  disappointment  of  her  affec- 
tions than  a  common  bawd  would  experience 
in  the  refusal  of  her  paramour  to  marry  her. 
The  testimony  was  applicable  to  the  general 
issue  on  this  subject.  The  plaintiff  claimed 
(50,000  damages.  This  averment  was  direct- 
ly traversed,  and  the  question  was:  What 
was  the  amount  to  be  adjudged  as  recom- 
pense for  the  Injury  alleged?  Any  testimony, 
therefore,  throwing  light  upon  the  person 
supposed  to  be  damaged  was  pertinent  to  this 
general  Issue.    That  cannot  be  Injured  which 
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is  already  corrupt;  Uiat  cannot  be  spoiled 
which  has  been  destroyed ;  and  that  cannot 
be  damaged  which  is  already  dilapidated  be- 
yond repair.  The  antithesis  between  a 
pure,  good,  and  virtuous  woman  and  a  blas6 
demirep  is  as  marked  as  the  difference  be- 
tween the  songs  of  the  ransomed  and  the 
wall  of  the  damned.  Hence,  in  order  to  ena- 
ble the  Jury  to  translate  in  sordid  dollars  and 
cents  the  damage  to  be  allowed  in  a  case  like 
the  present,  a  very  wide  range  should  be  giv- 
en to  the  examination  under  the  general  is- 
sue as  to  the  actual  personage  claiming  dam- 
age. How  the  plaintiff  should  be  classified 
In  the  wide  range  between  the  extremes  of 
virtue  and  vice  was  a  question  exclusively 
for  the  Jury  when  enlightened  by  testimony 
affecting  her  character  favorably  or  onfavor- 
ably. 

It  may  be  well  said,  based  upon  the  cita- 
tions presented  by  the  irialntiff,  that  if  a 
man,  knowing  the  character  of  the  woman 
to  whom  he  proposes  marriage,  violates  the 
contract,  her  undiastlty  will  furnish  no  de- 
fense, because  under  the  circumstances  of  bis 
knowledge  of  her  shortcomings  he  cannot 
plead 'It  as  a  bar  to  the  action.  The  prece- 
dents cited  would  be  applicable  if  an  attempt 
had  been  made  by  affirmative  matter  to  In- 
terpose a  plea  in  bar  to  the  plaintiff's  cause 
of  actlcm.  That  Is  not  the  question  here. 
The  Issue  Involved  on  that  point  Is  the> 
amount  of  damages  required  to  recompense 
the  Injury  which  the  plaintiff  has  received. 


and  on  the  general  Issue  It  Is  admissible  to 
show  whether  the  plaintiff  is  a  person  who 
would  likely  have  experienced  such  an  injury 
as  would  justify  more  than  nominal  dam- 
ages. 

[7]  Complaint  was  made  at  the  argument 
that,  considering  the  wealth  of  the  defendant, 
more  than  nominal  damages  should  have 
been  awarded,  on  the  ground  that  a  marriage 
with  a  man  as  rich  as  be  would  have  been 
of  greater  i)ecunlary  advantage  to  the  plain- 
tiff. In  the  wide  range  of  estimation  allowed 
to  a  Jury  within  similar  limits  of  testimony, 
the  amount  of  damage  Is  one  "Of  sound  dis- 
cretion with  the  Jurors.  They  may  have 
considered  that  a  marriage  with  such  a  man 
as  the  plaintiff  describes  the  defendant  to  be 
would  have  been  a  veritable  hell,  Instead  of 
an  advantage  to  the  plaintiff,  even  under  the 
circumstances  mentioned,  and  that  she  lost 
but  little  by  being  rid  of  such  an  untoward 
alliance.  The  following  citations  are  applica- 
ble to  the  point  In  issue:  Van  Storch  v.  Grlf- 
fln,  71  Pa.  240;  Stratton  v.  Dole,  48  Neb. 
472,  63  N.  W.  875;  Burnett  v.  SlmpWns,  24 
111.  264;  Tompkins  v.  Wadley,  S  Thomp.  A 
C.  (N.  T.)  424 ;  Denslow  v.  Van  Horn,  16  Iowa, 
476;  WUlard  v.  Stone,  7  Cow.  (N.  Y.)  22,  17. 
Am.  Dec.  496;  Johnson  ▼.  Gaulklns;  1  Johns. 
Cas.  (N.  T.)  116,  1  Am.  Dec.  102. 

Finding  no  error,  the  Judgment  is  afarmed. 

MOORE,  0.  J.,  and  McBBIDB  and  BEN- 
BON,  JJ.,  concnr. 
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HATDEN  et  aL  ▼.  CITY  OP  ASTORIA. 
(Snpreme  Court  of  Oregon.     Feb.  2,  1915.) 

1.  CORTKACTS  (I  246*)  —  CONBTBUOTIOK  —  IM- 
PUKD  CONTBACT. 

Where  the  original  contract  has  been  deviat- 
ed from  in  so  iflany  matters  that  it  cannot  be  re- 
garded as  controlling,  it  must  be  considered  as 
abrogated,  and  the  parties  relegated  to  their  Im- 
pUed  rights,  for  a  subsequent  departure  from  th« 
terms  of  a  written  contract  by  the  parties,  mu- 
tually acquiesced  in  abrogates  it  to  that  extent. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1131-1138;   Dec  Dig.  i  246.*] 

2.  CONTBACTB   (S  284*)— CORSTEUCTION— POW- 

IB  or  Enoinkbb.' 

Where  a  contract  for  the  construction  ot  a 
water  reservoir,  etc.,  provided  that  the  engineer 
should  have  fuU  power  to  supervise  and  manage 
the  contract,  and  that  the  estimates  were  only 
approximate  and  might  be  dianged,  the  engineer 
cannot  exercise  his  power  so  as  to  retard  the 
work  without  rendering  the  municipality  liable, 
nor  can  he  increase  the  estimates  m>m  150  per 
cent,  to  600  i>er  cent  without  changing  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $1  1292-1302,  1308-1310,  1312-1316, 
1326-1338,  134&-1342,  1344-1346,  1360,  1361; 
Dec.  Dig.  {  284.*] 

3.  Pleadino  (I  367*)— Iteuizsd  STATxmnT— 
Acquiescence. 

Where  on  defendant's  motion  plaintiff  filed 
an  itemized  statement  in  an  action  on  account 
defendant,  if  deeming  the  statement  insufficient 
should  move  to  make  it  more  definite  and  cer- 
tain. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {}  64,  1173-1193;   Dec.  Dig.  {  367.*] 

4.  Pleading  (I  367*)— Motiok  m>B  Itemized 
State  uxNT— Acquiescence. 

In  an  action  on  an  implied  contract,  where 
defendant  did  not  object  to  the  itemized  state- 
ment filed  by  plaintiff  in  response  to  its  motion, 
defendant's  motion  to  make  the  complaint  more 
definite  and  certain  by  changing  the  nature  of 
the  action  should  be  denied ;  being  inconsistent 
with  its  tacit  approval  of  the  statement 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g§  64,  1173-1193 ;   Dec  Dig.  |  367.*] 

6.  Appeal  and  Ebbob   (J  1177*)— Detekmi- 

nation. 

While  Const  art.  7,  i  8,  as  amended  by 
Laws  1911,  p.  7,  contemplates  the  settlement 
of  a  cause  on  one  appeal,  the  oase  must  be  re- 
manded where  the  record  is  too  incoqiplete  to 
permit  the  appellate  court  to  render  final  judg- 
ment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  ${  4597-4604.  4606-4610; 
Dec  Dig.  i  1177.*] 

Department  2.  Appeal  from  Clicalt  Court, 
Clatsop  County;   J.  A  Eakln,  Judge. 

Action  by  Wilbur  Hayden,  Hoyt  Hayden, 
T.  B.  Bldwell,  and  J.  F.  Meager,  partners  as 
Bidwell-Hayden  &  Co.,  against  the  City  of 
Astoria,  a  municipal  corporatimi.  From  a 
Judgment  dismissing  the  action,  plaintiffs 
appeal.  Reversed  and  remanded,  with  direc- 
tions. 

This  is  an  appeal  by  the  plaintiffs  from  an 
order  of  the  circuit  court  striking  their  com- 
plaint from  the  record  and  dismissing  the 
action.  On  August  22,  1911,  a  contract  was 
entered  into  between  Bidwell-Hayden  & 
Ca  and  the  city  of  Astoria,  Or.,  whereby 


the  plalntUfs  agreed  to  constmct  a  storass 
reservoir  dam,  and  clear  a  Teservolr  site  on 
Bear  creA  by  October  1,  1912,  in  accord- 
ance with  the  speclflcattons  attadied  and 
plans  explanatory  thereof  wtdcb  had  been 
made  or  might  thereafter  be  made  from  time 
to  time  by  the  engineer,  and  according  to 
the  written  and  verbal  directions  of  the 
engineer  In  diarge  of  the  work  as  the  same 
progressed.  The  contract  was  upon  the  unit 
basis:  For  clearing  26  acres  for  reservoir 
Bite,  $10,000;  1,900  cuUc  yards  earth  exca- 
vation at  60  cents,  (950;  650  cuUc  yards 
roclc  excavation  at  $2,  $1,100;  6,600  cnUe 
yards  concrete,  furnishing  and  placing,  at 
98.88,  $58,606;  and  sluice  gates,  special^ 
pipes,  steps,  handrails,  etc,  for  the  total  sum 
of  $64,889.90. 

The  plalntUTs  set  ont  at  great  length  in 
Oielr  complaint  that  the  construction  of  the 
dam  and  work,  with  the  exception  of  dear- 
Ing  the  reservoir  site,  was  so  changed  that  - 
the  original  contract  was  modified  and  aban- 
doned, and  bring  action  for  the  reasonable 
value  of  the  construction  of  the  dam,  etc 
They  aver  that  the  plans  purported  to  show 
the  character  of  the  dam  to  be  constrdcted ; 
that  defendant  required  them  to  proceed 
with  the  exploration  of  the  ground  In  a  slow 
and  costly  manner  In  order  that  It  might  de- 
termine the  nature  of  the  ground  and  where 
a  suitable  fonndatlon  might  be  found,  refus- 
ing to  give  the  plaintiffs  plans,  dlrecticms, 
or  Information  as  to  the  extent  of  the  exca- 
vation required,  thus  forcing  than  to  obtain 
the  same  and  determine  the  nature  and  qual- 
ity of  the  ground  at  their  own  expense, 
causing  delay  and  expense,  and  preventing 
the  doing  of  the  work  on  time  or  In  the  man- 
ner set  forth  In  the  original  contract;  that 
4,325  cable  yards  of  rock  were  removed  front 
the  excavation  Instead  of  650 ;  that  tbe  ex- 
cavation for  the  dam  was  thereby  Increased 
about  156  per  cent ;  that  the  defendant 
changed  the  type  of  tbe  dam  and  tbe  con- 
templated location;  that  during  the  placing 
of  the  concrete  the  engineers  arbitrarily 
changed  the  proportions  of  cement,  sand, 
and  stone  used  In  making  the  concrete  so  as 
to  require  a  more  costly  mlxtiire  tiian  exied- 
fled ;  that  the  specifications  called  for  6,600 
yards  of  concrete,  whereas  tbe  amount  was 
finally  placed  at  8,703;  that  the  concrete 
cost  $15  per  yard.  Instead  of  $8.88,  making 
a  total  of  $130,675,  whereas  under  the  con- 
tract It  would  have  cost  about  $77,000 ; ' 
that,  owing  to  the  work  having  to  be  done 
In  the  winter  seascm,  there  were  washouts 
and  slides  which  retarded  the  operation, 
causing  heavy  expense.  It  was  further  con- 
tended that  tbe  original  plan  furnished  by 
the  defendant  shows  one  cut-off  wall,  four 
feet  wide  and  four  feet  deep,  filled  with  con- 
crete, running  parallel  to  the  storage  dam 
and  serving  as  a  part  of  the  foundation  for 
the  same;    that  this  was  excavated  accord- 
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Ing  to  Uie  original  plans  and  the  advloe  of 
tbe  engineer;  that  after  a  wait  of  several 
days  daring  the  nKHath  of  August,  and  after 
consulting  with  another  engineer,  those  in 
charge  dianged  the  plans  of  the  eatrott  wall 
by  requiring  It  to  be  made  four  feet  wide 
and  ten  feet  deep,  and  added  two  additional 
cat-ocr  walls  paraliti  to  the  dam,  each  being 
four  feet  wide  and  t«i  feet  deep,  neither  of 
which  was  shown  on  the  original  plans ;  that 
this  increased  the  work  of  excavating  for 
and  concreting  the  cutoff  walls  approzl- 
mately  600  per  cent  over  the  amount  Indi- 
cated in  the  original  specifications,  which 
added  greatly  to  the  cost,  hindered  and  in- 
terfered with  the  works  of  plaintiffs,  pre- 
vented them  from  completing  the  work  in 
the  time  specified,  and  made  it  necessary  to 
do  a  part  thereof  in  the  winter  season.  Ya- 
rlouB  other  changes  and  additions  were 
made,  of  which  the  above  are  samples. 

According  to  the  plaintiffs'  complaint,  the 
dam,  was  completed  June  22,  -1913.  All  the 
work  was  done  by  that  date  and  thereafter 
accepted  by  the  defendant  municipality,  and 
was  a  flrst-cl^ss  Job.  Tbe  plaintiffs  assert 
that  the  changes  and  the  departures  from 
tbe  original  plans  and  specifications,  tbe  in- 
competency of  the  engineers,  and  the  deUys 
which  added  to  the  expense  of  the  work,  to- 
gether with  all  the  other  matters  her^n  con- 
tained, constituted  a  material  modification, 
departure,  and  abandonment  of  the  Original 
contract;  that  the  prices  mentioned  therein 
cannot  be  traced  to  or  applied  to  the  work, 
labor,  and  materials  furnished,  except  that 
set  forth  for  clearing  tbe  reservoir  site,  which 
Is  admitted  as  proper  compensation  for  that 
part  of  the  work ;  that  all  other  work,  labor, 
and  services  rendered  and  materials  furnish- 
ed on  the  dam  and  excavation,  the  placing 
of  the  concrete,  etc.,  are  of  the  reasonable 
value  of  ^143,105.58,  of  which  $82,473.11  has 
been  paid,  leaving  a  balance  due  for  this 
part  of  the  work  of  $60,632.47,  which  with 
the  sum  of  $1,034,  balance  for  clearing  reser- 
voir site,  makes  the  total  sum  due  $61,666.- 
47. 

Tbe  defendant's  counsel  served  notice  up- 
on the  plaintiffs  demanding  an  itemized 
statement  of  the  account  sued  upon,  and  in 
compliance  therewith  the  plaintiffs  filed  an 
itemized  statement  of  the  cost  of  tbe  work 
set  forth  in  the  complaint  "Showing  Ex- 
penditures, Building  Dam."  Counsel  for  de- 
fendant then  filed  a  motion  to  make  the 
complaint  more  definite  and  certain,  of  the 
following  purport: 

"That  the  plaintiffs  be  required  to  make  the  al- 
legations set  forth  in  paragraph  18  of  said  com- 
plaint more  definite  and  certam  in  the  followinc 
particulars,  namely:  Tliat  ^laintiSs  be  required 
to  set  forth  in  said  complaint  the  actual  num- 
ber of  days  and  hours,  in  other  words,  tbe  ac- 
tual time,  in  which  plaintiffs  were  delayed  in 
their  work  therein  described,  because  of  the  fact 
as  therein  alleged  that  Lars  Bergsvik  came  upon 
said  work  therein  described  only  about  once  a 
week ;  •  ♦  •  that  said  plaintiffs  be  required 
to  set  forth  and  allege  the  actual  amount  ofdam- 
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ages  that  the  plaintiffs  claim  they  sustained  by 
reason  of  the  alleged  differences  of  opinion  be- 
tween Bergsvik  and  Forsythe  (the  engineers)." 

In  about  20  spedflc  paragraphs  the  plain- 
tiffs were  required  to  set  forth  specifically 
the  amount  of  damages  they  claimed  they 
suffered  by  reason  of  the  matters  alleged  in 
the  several  paragraphs  of  tbe  complaint 
Pursuant  to  the  order  of  the  court,  the  plain- 
tiffs filed  an  amended  complaint,  in  which 
they  alleged,  in  substance,  that  tbe  several 
causes  of  the  delay,  such  as  the  disagree- 
ment of  the  engineers  and  the  delay  in  fur- 
nishing the  plans  or  directions  for  the  work, 
were  so  intermingled  that  it  was  impossi- 
ble to  state  separately  what  delay  each  caus- 
ed ;  that  all  the  defects  and  breaches  of  the 
contract  on  the  part  of  the  defendant,  in- 
cluding the  failure  of  Bergsvik  to  appear 
upon  the  work  except  at  intervals  of  a  week, 
conjunctively  delayed  the  completion  of  the 
excavation  from  the  10th  of  May,  1912,  until 
August  29,  1912. 

With  respect  to  damages,  the  plaintiffs 
herein  claim  none,  except  to  recover  upon 
a  quantum  meruit  basis  as  set  forth  in  the 
concluding  paragraphs  of  this  complaint. 

Upon  motion  of  counsel  for  defendant  the 
circuit  court  stmdi  the  amended  complaint 
from  the  files  and  dismissed  the  action,  for 
the  reason  thai  it  did  not  comply  with  the 
order  of  the  court  setting-  forth  the  actual 
time  that  plaintiffs  were  delayed  in  their 
work  and  wholly  failed  to  state  the  amotmt 
of  damages  claimed. 

Thomas  Mannix,  of  Portland  (Mannix  & 
Sullivan,  of  Portland,  on  the  brief),  for 
appellants.  O.  C.  Pulton,  of  Astoria  (A.  W. 
Norblad,  of  Astoria,  on  tbe  brief),  for  re- 
spondent. 

BEAM,  J.  (after  stating  the  facts  as  above). 
[1]  The  proposition  involved  is  plainly  stat- 
ed by  counsel  for  defendant  in  their  brief  as 
fi^lows: 

"The  only  theory  upon  which  the  appellants 
can  successfully  maintain  this  appeal  is  that 
their  complaint  states  facts  showing  that  the  re- 
spondent abandoned  the  original  contract,  or  by 
its  acts  prohibitednhe  appellants  from  perform- 
ing tbe  contract  according  to  the  terms  thereof, 
and  that  an  entirely  new  contract  was  by  law 
impliedly  entered  into,  and  further  that  tbe  unit 
agreement  of  compensation  would  not  govern." 

It  would  seem  that  the  first  position  taken 
by  counsel  in  regard  to  tbe  itemized  state- 
ment of  account  sued  upon  indicatee  that 
the  complaint  was  understood.  No  objection 
was  taken  to  the  statement  filed.  The  fur- 
ther motion  to  make  tbe  complaint  more  def- 
inite and  certain  which  was  allowed  by  the 
court  in  effect  required  the  plaintiffs  to 
change  their  form  of  action  to  one  strictly 
for  damages  for  a  breach  of  the  contract 
We  think  the  facts  alleged  In  the  complaint 
show  that  the  contract  between  the  parties 
was  deviated  from  in  material  particulars, 
so  that  all  its  terms  would  not  apply  to  the 
construction  of  the  work  as  completed.    An 
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extended  discussion  of  tbe  facts  alleged 
would  not  be  of  assistance  In  the  trial  of  the 
cause,  as  they  might  appear  different  from 
the  evidence  Introduced. 

The  main  question  is:  Can  plain tUTs,  un- 
der the  facts  shown  in  the  complaint,  main- 
tain an  action  for  the  reasonable  value  of 
the  work  performed?  It  is  stated  in  4  El- 
liott on  Contracts,  S  3697,  as  follows: 

"Sometimes  it  happens  that  tbe  original  con- 
tract has  been  deviated  from  in  bo  many  matters 
that  it  can  hardly  be  regarded  as  controlling  the 
parties  at  all,  and  in  such  cases  the  original  con- 
tract is  often  treated  as  abandoned,  and  a  new 
contract  is  implied  to  pay  the  fair  or  reasonable 
value  of  the  work  or  materials.  •  •  *  So, 
again,  in  Vermont,  'where  the  parties  under  a 
special  contract  deviate  from  the  original  plan 
agreed  upon,  and  the^  terms  of  tbe  ori^al 
contract  do  not  appear  to  be  applicable  to 
the  new  work,  it  being  beyond  what  was  orig- 
inally contemplated  by  the  parties,  it  is  un- 
doubtedly to  be  regarded  and  treated  as  work 
wholly  extra,  out  of  the  scope  of  the  contract, 
anw  may  be  recovered  for  as  such.    •     *    •  ' 

A  subsequent  departure  from  the  terms  of 
-a  written  contract  by  the  parties  and  mu- 
tually acquiesced  In  abrogates  the  original 
contract  to  that  extent  Zanello  t.  Iron 
Works,  62  Or.  213,  124  Pac.  660;  Pippy  v. 
Wlnslow,  62  Or.  219,  224,  126  Pac.  298;  City 
Messenger  &  DeL  Co.  v.  Postal  Tel.  Co.,  145 
Pac.  657,  filed  January  26,  1915.  We  think 
these  rules  apply  to  the  case  in  hand,  taking 
the  allegations  of  the  complaint  as  true. 

[2]  Paragraph  42  of  the  spedflcatlons  spe- 
cially provides  that  the  estimate  of  quanti- 
ties included  in  the  contract  and  in  the  con- 
templation of  the  parties  must  be  understood 
to  be  only  approximate ;  that  such  estimates 
were  assumed  on  the  basis  solely  for  the  pur- 
pose of  comparison  of  bids;  and  that  no 
claim  could  be  made  by  the  successful  bid- 
der against  the  water  commission  which  rep- 
resented the  city  of  Astoria,  on  account  of 
any  excess  or  deficiency  in  the  same.  Tbe 
spedflcatlons  also  required  the  bidders  to 
visit  the  location  of  the  works  and  satisfy 
themselves  as  to  the  nature  of  the  materials 
and  as  to  all  local  conditions.  They  also 
provided  that  the  contractor  should  not  be 
entitled  to  any  compensation. for  delays  or 
hindrataces  to  his  work  for  any  cause  what- 
ever, but  allowed  for  extensions  of  tbne  for 
such  unavoidable  delays  as  might  result 
from  causes  that  in  the  opinion  of  the  water 
commission  were  beyond  the  control  of  tbe 
contractor,  but  the  latter  was  required  to 
give  notice  for  all  requests  for  extension. 

It  is  contended  by  counsel  for  defendant 
that  the  plaintiffs,  while  setting  out  the  con- 
tract, utterly  abandoned  it  and  are  now  at- 
tempting to  recover  the  reasonable  value  of 
the  services  performed  ;  that  according  to  the 
terms  of  tbe  contract  the  plaintiffs  are  not 
entitled  to  any  extra  compensation.  With 
this  contention  we  are  unable  to  agree.  We 
think  the  following  rule  applicable:  Even 
though  the  engineer  is  given  full  power  to 
supervise  and  manage  tbe  work,  he  cannot 


so  conduct  the  same  as  to  retard  its  progress 
or  prevent  the  performance  of  the  contract, 
no  matter  how  seemingly  broad  bis  powers 
may  be.  Dubois  v.  Del.  &  Hud.  Canal  Co.,  4 
Wend.  (N.  T.)  286;  Del  Genovese  r.  Third 
Ave.  K.  Co.,  13  App.  Div.  412,  43  N.  Y.  Supp. 
8;  Salt  Lake  City  v.  Smith,  104  Fed.  457, 
43  C.  C.  A.  637.  Tbe  power  of  an  engineer 
under  a  contract  allowing  blm  to  increase  or 
diminish  the  quantity  of  tbe  work  to  be  done 
in  his  discretion  is  limited  to  such  changes 
as  are  contemplated  by  the  parties  at  the 
time  the  contract  was  made,  and  he  cannot 
increase  or  diminish  the  quantities  beyond 
this  limit  without  paying  tbe  reasonable  val- 
ue for  such  changes.  Cook  v.  Harms,  108 
lU.  161 ;  Salt  Lake  City  v.  Smith,  supra ;  Du- 
bois V.  Del.  &  Hud.  Canal  Co.,  supra;  Na- 
tional Contracting  Co.  v.  Hud.  River  Water 
Power  Co.,  192  N.  Y.  209,  84  N.  B.  965 ;  Hen- 
derson Bridge  Co.  v.  McUrath,  134  D.  8.  260, 
10  Sup.  Ct  730,  33  L.  Ed.  934.  The  changes 
alleged  to  have  been  made,  in  one  case  where 
the  work  was  increased  155  per  cent,  and  in 
another  as  high  as  500  per  cent,  must  be 
considered  as  not  being  within  the  contem- 
plation of  the  parties  at  the  time  of  the  exe- 
cution of  the  contract  for  the  construction  of 
the  work.  Therefore,  In  regard  to  the  dam 
as  constructed  by  the  direction  of  tbe  en- 
gineers and  accepted  by  the  city,  there  was 
no  meeting  of  the  minds  of  the  parties  as  to 
the  amount  of  compensation.  It  is  the  rule 
that  in  carrying  out  a  contract,  whether 
time  is  of  the  essence  or  not,  the  owner  can- 
not delay  or  retard  tbe  contractor  in  tbe  prog- 
ress of  tbe  work  or  prevent  performance 
thereof  without  liability;  and,  where  tlie 
owner  under  tbe  contract  is  bound  to  fur- 
nish materials  or  do  any  other  thing  requir- 
ed to  be  done  by  him  pursuant  to  the  con- 
tract, he  must  do  that  thing  in  such  a  way 
as  not  to  retard  the  contractor;  and,  if 
through  the  act  or  omission  of  tbe  owner 
under  such  circumstances  tbe  work  is  delay- 
ed in  such  a  way  as  to  make  performance 
impossible,  the  contractor  can  recover  upon 
the  quantum  meruit.  Cross  v.  Beard,  26  X. 
Y.  85,  88 ;  Ind.  Traction  Co.  v.  Brennan,  174 
Ind.  1,  87  N.  B.  215,  223,  90  N.  B.  65,  68,  91 
N.  E.  503;  Standard  Gaslight  Ca  v.  Wood, 
61  Fed.  74,  9  C.  C.  A.  362. 

[3, 4]  If  the  defendant  deemed  tbe  itemiz- 
ed statement  of  account  filed  by  the  plain- 
tiffs to  be  insufficient,  a  motion  should  hare 
been  made  to  make  the  same  more  definite 
and  certain.  CatUn  v.  Knott  2  Or.  321.  By 
its  motion  defendant  wholly  Ignored  this 
statement  No  objection  having  been  made 
to  the  same,  it  must  be  assumed  to  have 
been  satisfactory  to  the  defendant  This 
statement  furnished  upon  defendant's  de- 
mand was  for  the  purpose  of  making  the 
pleading  of  which  It  was  a  part  more  def- 
inite and  certain.  The  second  motion  is  in- 
consistent with  the  first  It  was  error  for 
the  court  to  Ignore  this  statement  and  to 
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istain  a  motion  which,  In  effect,  required 
le  plaintiffs  to  change  the  form  and  sub- 
ance  of  their  complaint  to  one  purely  for 
images  and  dismiss  the  action. 
[6J  While  section  8,  art.  7,  of  the  Constltn- 
on,  as  amended  by  Laws  1911,  p.  7,  seems 
I  contemplate  that  a  cause  should  be  set- 
ed  upon  one  appeal,  the  record  Is  somewhat 
(complete  for  this  court  to  render  final 
idgment  If  issue  Is  Joined,  the  action 
lould  be  tried  upon  the  merita 
The  judgment  of  the  lower  court  will 
lerefore  be  reversed,  and  the  cause  remand- 
1  for  such  further  proceedings  as  may  be 
eemed  proper  not  Inconsistent  herewith. 

MOORE,  O.  Jn  and  EAKIN  and  HABBIS, 
J.,  concur. 

0  N.  M.  13) 

TAYLOR  T.  TAXLOB.     (No.  1668.) 
Supreme  Court  of  New  Mexico.    Jan.  9,  1915.) 

(Syttabm  hy  the  Court.) 
>ivoRCB  (§  31*)— Gboondeh-Fxilubk  to  Suip- 

PORT. 

Under  the  provisions  of  section  22,  c.  62, 
■awd  1901,  making  neglect  on  the  part  of  the 
usliand  to  support  the  wife  according  to  his 
loans,  station  m  life,  and  ability,  a  ground  for 
ivoroe,  it  appearing  that  the  husband  had  the 
lental  and  physical  ability  to  provide  for  such 
upport,  ai)u  failing  so  to  do  by  reason  of  his 
eglect  or  indiiference,  which  facts  appear  from 
he  record  in  the  case,  the  wife  is  entitled  to  a 
eoree  of  divorce  upon  this  ground,  as  set  out 
a  the  statute. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
:eDt.  Dig.  Si  95,  96;   Dec.  Dig.  S  31.*] 

Appeal  from  District  Court,  Luna  County; 
3olin  Neblett,  Judge. 

Action  by  Ella  Taylor  against  Oscar  C. 
Taylor.  From  a  Judgment  for  plaintiff,  de- 
lendant  appeals.     Affirmed. 

See,  also,  142  Pac.  1129. 

This  is  an  action  for  divorce.  By  her  com- 
jlaint  plaintiff  charged  that  defendant,  in 
riolation  of  section  22,  c.  62,  8.  L.  1901,  had 
leglected  to  support  his  wife,  the  plaintiff, 
iccordlng  to  bis  means,  station  in  life,  and 
ibillty,  although  be  is  a  strong,  healthy,  and 
■ible-bodied  man  and  well  able  to  work  and 
■am  good  wages,  and  well  able,  if  be  were  so 
disposed,  to  furnish  the  plaintiff  and  the  two 
children  of  the  marriage  a  good  home  and 
nrith  the  ordinary  and  usual  necessities  and 
comforts  of  life,  notwithstanding  which,  the 
aefendant  had  failed  and  neglected  so  to  do 
for  a  period  of  years,  and  that,  by  reason 
of  his  lazy  and  shiftless  disposition  and  hab- 
its, he  bad  worked  but  a  Bmall  portion  of  the 
time  and  -bad  earned  very  -little;  the  said 
plaintiff  being  compelled  to  assume  in  a 
large  part  the  support  of  herself  and  ber 
two  children,  while  the  defendant,  though 
able  to  work,  and  when  work  could  be  had, 
was  voluntarily  and  persistently  idle.  De- 
fendant, appellant  here,  appeared  and  an- 
swered the  said  complaint.    Issue  being  Join- 


ed in  the  said  cause,  and  upon  the  hearing, 
the  district -court  made  findings  of  fact  and 
conclusions  of  law,  and  on  the  10th  day  of 
December,  1913,  entered  a  final  decree  in 
said  cause,  wherein  it  was  adjudged  that  a 
divorce  from  the  bonds  of  matrimony  be 
granted,  in  accordance  with  the  prayer  of 
plaintiff,  and  that  charge,  custody,  and  con- 
trol of  the  minor  children  be  granted  to  said 
plaintiff,  and  that  defendant  and  appellant 
be  required  to  pay  to  plaintiff  for  the  sup- 
port and  maintenance  of  the  said  minor  chil- 
dren the  sum  of  $15  per  month,  and  an  ad- 
ditional sum  of  $75  as  an  attorney's  fee, 
together  with  the  costs  of  the  suit  From 
which  final  decree  the  appellant  prayed  for 
and  was  granted  an  appeaL 

Jas.  S.  Fielder,  of  Demlng,  for  appellant. 
Ely  &  Watson,  of  Demlng,  for  appellee. 

HANNA,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  that  the  ques- 
tions before  us  for  determination  are:  First„ 
did  appellant  neglect  to  support  appellee,  his 
wife,  according  to  bis  means,  ability,  and 
station  in  life?  Second,  if  appellant  did  neg- 
lect to  support  hia  wife  according  to  his 
means,  ability,  and  station  in  life,  was  that 
neglect  intentional  on  the  part  of  appellant? 
Third,  does  unintentional  neglect  to  support 
a  wife  entitle  her  under  the  laws  of  New 
Mexico  to  divorce? 

We  believe  the  first  question  Is  fully  dis- 
posed of  by  the  findings  of  the  court,  num- 
bered 7  and  8,  there  being,  in  our  opinion 
after  a  very  careful  consideration  of  the  rec- 
ord, very  substantial  evidence  to  support  the 
findings.    In  these  findings  the  court  said: 

"(7)  While  some  testimony  was  offered  in 
l>ehalf  of  the  defendant  tending  to  show  that 
he  is  not  strong  physically,  and  unable  to  per- 
form hard  labor,  the  testimony  offered  by  the 
plaintiff  showed  numerous  occasions  when  the 
defendant  refused  to  work  when  he  was  able 
to  work:  that  he  refused  work  when  it  whr 
offered  te  him ;  that  he  left  work  that  be  might 
have  continued;  and  that  he  did  not  make 
earnest  or  consistent  efforts  to  find  work  when 
he  was  out  of  employment. 

"(8)  I  find  that  the  privations  which  this 
family  has  suffered  are  due,  in  large  degree, 
to  the  indolent  and  shiftless  disposition  and 
habits  of  the  defendant,  and  to  his  averseness 
to  work,  and  that,  had  the  defendant  been  so 
disposed,  he  might  have  provided  for  his  family 
the  necessities  of  life." 

It  might  be  said  that  these  findings  fur- 
ther support  the  view  that  the  neglect  of  the 
defendant  was  intentional.  In  that  it  appears 
that  the  privations  suffered  by  bis  family 
were  due  in  a  large  degree  to  his  shiftless 
disposition  and  his  averseness  to  work,  and 
had  he  been  so  disposed  he  might  have  pro- 
vided bis  family  with  the  necessities  of 'life. 
This  being  true,  there  would  be  no  reason  to 
inquire  as  to  whether  unintentional  neglect 
to  support  a  wife  entitled  her,  under  our 
laws,  to  a  divorce;  tliat  element  of  the  case 
not  being  present 
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We  are  not  unaware  of  the  fact  that  It 
has  been  quite  generally  held  by  the  author- 
ities In  this  country  that  a  mere  failure  to 
support  Is  not  of  Itself  a  substantlTe  ground 
for  divorce.  Some  Jurisdictions  have  held 
that  failure  to  support  may,  In  connection 
with  other  circumstances,  constitute  cruelty, 
while  other  states,  including  New  Mexico, 
haye  made  the  husband's  failure  to  support 
the  wife  an  Independent  ground  for  divorce, 
unless  perhaps  she  has  forfeited  her  right  to 
maintenance  by  her  own  misconduct. 

The  sixth  ground  for  divorce,  under  sec- 
tlon  22,  c.  62,  Laws  of  1901,  reads  as  follows: 

"(6)  Nexlect  on  the  part  ot  the  husband  to 
support  the  wife,  according  to  his  means,  sta- 
tion in  life,  and  ability." 

It  Is  contended  by  appellant,  and  is  not 
disputed  by  appellee,  that  such  means  as  ap- 
pellant bad,  during  the  years  in  question,  or 
such  sums  as  he  earned,  he  devoted  to  the 
support  of  his  family.  There  Is  no  controver- 
sy as  to  whether  or  not  the  support  provided, 
such  as  It  was,  was  in  accordance  with  the 
'station  In  life  of  the  defendant  But  there 
is  serious  controversy  as  to  whether  or  not 
the  failure  to  support  was  the  result  of  a 
lack  of  ability,  or  In  Ti9latlon  of  his  ability 
so  to  do.  Appellant  claims  that,  so  far  as 
he  has  failed  to  support  the  appellee  and  the 
minor  children  born  of  the  marriage,  this  has 
been  due  to  hfs  lack  of  physical  ability.  In 
that  he  has  not  been  a  strong  man,  and  that 
he  has  worked  hard  and  to  the  extent  of  his 
physical  capacity,  which  has  been  curtailed 
at  times  by  reason  of  his  ill  health  and  phys- 
ical weakness;  that  his  failures  have  not 
been  due  to  intentional  neglect  on  his  part; 
and  that  he  has  worked  to  the  full  extent  of 
his  physical  capacity.  As  pointed  out,  how- 
ever, this  contention  Is  contrary  to  the  find- 
ings of  the  trial  court,  and  is.  In  our  opinion, 
contrary  to  the  evidence  as  disclosed  by  the 
record.  We  do  not  desire  to  discuss  the  evi- 
dence at  large,  but  will  refer  to  some  portions 
of  the  evidence  tending  to  contradict  this 
contention  of  the  appellant 

A  Mr.  Whitehlll  offered  him  work  fixing 
fences  and  plowing,  but  he  declined  for  the 
reason  that  he  was  going  to  cut  hay,  and  for 
two  or  three  weeks  he,  worked  an  hour  a  day, 
getting  rake  and  mowing  machine  ready,  dur- 
ing which  time  he  might  have  been  earning 
wages.  He  left  his  work  with  a  Mr.  Young  on 
account  of  sickness,  but  after  recovery.  In  a 
few  days,  made  no  effort  to  resume  work. 
While  he  was  idle  several  persons  offered 
blm  work.  One  man  offered  two  weeks* 
work  at  $1.60  a  day  and  board,  bnt  he  would 
not  work  for  less  than  $1.76.  Another  of- 
fered him  carpenter  work,  but  he  refused, 
saying  that  he  was  looking  for  something 
better.  A  Mr.  Gorman  offered  him  work  at 
$1.60  a  day  and  board,  telling  him,  however, 
that  if  he  took  the  Job  he  would  have  to 
work.    Appellant  said  he  wanted  to  rest  and 


get  ready  for  haying.  He  refused  a  wen- 
drilling  Job  at  $2  a  day  and  board,  saying 
that  the  work  was  too  hard  for  $2  a  day. 
When  urged  by  his  wife  to  look  for  work,  he 
replied  that  the  town  owed  him  a  living, 
and  if  people  wanted  him  they  knew  where 
to  find  him. 

These  instances,  we  believe,  conclusively 
support  the  findings  of  the  trial  court,  which 
we  would  therefore  not  feel  disposed  to  dis- 
turb. 

We  agree  with  appellant,  were  it  shown 
that  he  was  unable  by  reason  of  irtiyslcal 
Incapacity  to  perform  his  duty  of  providing 
for  the  support  of  his  wife  and  children,  he 
could  not  be  held  resi>onsible  for  his  failure 
so  to  do.  This  was  held  In  the  case  of  Baker 
y.  Baker,  82  Ind.  146.  But  we  are  clearly 
of  the  opinion  that,  under  the  provisions  of 
section  22,  c.  62,  Laws  1901,  making  neglect 
on  the  part  of  the  husband  to  support  the 
wife  according  to  bis  means,  station  In  life, 
and  ability,  a  ground  for  divorce,  and  it  ap- 
pearing that  the  husband  had  the  mental 
and  physical  ability  to  provide  for  such  sup- 
port, and  failing  so  to  do  by  reason  of  his 
neglect  or  indifference,  which  facts  appear 
from  the  record  in  the  case,  the  wife  is  en- 
titled to  a  decree  of  divorce  upon  this  ground, 
as  set  out  In  the  statute. 

Our  attention  has  not  been  directed  to  any 
cases  similar  to  the  one  under  consideration ; 
but  we  find  the  following  authorities  support 
ing  our  view  of  the  law,  as  thus  stated,  to 
a  very  large  degree:  Whltacre  v.  Whltacre, 
64  Mich.  232,  31  N.  W.  827;  Welshaupt  v. 
Welshaupt,  27  Wis.  621 ;  O^ompson  v.  Thomp- 
son, 79  Me.  286,  9  Atl.  688. 

This  leaves  perhaps  but  one  element  of 
controversy  remaining  In  the  case,  at  least 
from  the  standpoint  of  appellant,  namely, 
that  the  failure  to  support  was  not  inten- 
tional. Our  answer  to  this  «ontentlon  is 
that  the  evidence  and  the  findings  of  the 
court  support  the  conclusion  that  the  appel- 
lant had  the  ability  to  support  his  family,  by 
which  is  meant  that  he  was  physically  able 
so  to  do,  and  mentally  qualified  so  to  do. 
And  it  likewise  appears  from  the  evidence 
and  findings  that  he  had  the  opportunity  so 
to  do,  and  neglected  to  avail  himself  of  his 
opportunities.  For  which  reasons  we  do  not 
believe  it  can  be  contended  that  his  failure 
to  support  was  unintentional,  although  we 
would  be  Justified  In  assuming  that  the  state 
of  facts  here  presented  would  Justify  the  con- 
clusion that  the  failure  was,  as  a  matter 
of  fact,  an  intentional  one  on  the  part  of  the 
appellant.  . 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  Is  affirmed,  and  it  Is  so  or- 
dered. 

ROBERTS,  a  Jn  and  PARKER,  J,,  con- 
car. 
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NEW  BIBXICO  WOOL  GEOWBRS'  ASS'N  t. 

ATCHISON.  T.  ft  S.  F.  BY.  CO. 

(No.  1706.) 

(Supreme  Court  of  New  Hezica    Jan.  9. 1915.) 

(BvUalut  by  the  Cmirt.) 

Cabbiers  (5  10*)— CoBPoBATioN  CoioassioH— 
PowEBS— Facilities  —  Bubdbn  or  Pboof— 
Sufficiency  of  Evidence. 

The  State  Coriraration  Commission  is  au- 
thorized by  the  provisions  of  section  7,  art.  11, 
of  the  state  Coostitution  to  require  railway  com- 
panies to  provide  and  maintain  adequate  depots, 
stock  pens,  station  buildings,  agents,  and  fa- 
cilities for  the  accommodation  of  passengers  and 
for  receiving  and  delivering  freight  and  express. 
Upon  a  petition  presented  to  the  Commission 
asking  that  a  railway  company  be  required  to 
install  and  maintain  hoof  stocli  scales  at  desig- 
nation stations,  the  burden  of  proof  rested  upon 
the  petitioner  to  establish  the  fact  that  such 
scales  were  a  necessary  facility  for  receiving 
and  delivering  shipments  of  live  stocic  Where 
the  evidence  shows  that  the  rates  for  the  ship- 
ment of  live  stock  are  based  upon  the  minimum 
capacity  of  cars,  in  stated  pounds,  and  that  the 
weights  are  determined  upon  track  scales  in 
transit  or  at  points  of  destination,  and  that 
hoof  stock  scales  are  never  used  for  determining 
the  weight  upon  which  the  tariff  is  based,  and 
that  in  leading  stock  into  the  cars  the  shipper 
loads  the  same,  not  according  to  weight,  but  plac- 
es in  a  given  car  only  so  much  stock  as  will  ride 
safely  to  the  point  of  destination,  without  over- 
crowding and  consequent  suffocation,  and  that 
the  only  useful  purpose  such  scales  would  serve 
would  be  to  enable  the  shipper  to  settle  with 
those  from  whom  be  has  purchased  live  stock, 
at  the  point  of  shipment,  such  hoof  stock  scales 
cannot  reasonably  be  held  to  be  a  necessary 
facility  for  receiving  and  delivering  freight. 

[EM.  Note.— For  other  cases,  see  Carrier*, 
Cent.  Dig.  Si  12,  14-20;  Dec.  Dig.  §  10.*] 

Appeal  from  State  (Corporation  Commls- 
Blon ;  M.  S.  Groves,  O.  'L.  Owen,  and  H.  H. 
Williams,  (Commissioners. 

Proceeding  Instituted  before  the  State 
Corporation  (Commission  by  the  New  Mexico 
Wool  Growers'  Asaociatlon,  by  Horace  C.  Ab- 
bott, Its  president,  and  (Charles  Chadwlck, 
its  secretary,  against  the  Atchison,  Topeka 
ft  Santa  F6  Railway  Company,  a  corpora- 
ti<».  From  an  order  denying  -the  relief 
sought,   petitioner   appeals.    Affirmed. 

John  W.  Wilson,  of  Albuquerque,  for  ap- 
pellant R.  B.  Twitchdl,  ot  Santa  Vi,  for 
appellee. 

ROBERTS,  C.  J.  This  is  a  proceeding  In- 
stituted by  the  New  Mexico  Wool  Growers' 
Association,  before  the  State  Corporation 
Commission,  for  the  purpose  of  compelling 
the  Atchison,  Topeka  ft  Santa  ¥6  Railway 
Company  to  install  and  maintain  hoof  stock 
scales  at  Its  stations  of  Albuquerque,  Mag- 
dalena,  Springer,  Encino,  and  Grants,  N.  M. 
The  petition,  among  other  things,  alleged 
that  such  scales  were  necessary  facilities  for 
receiving  and  delivering  freight  Briefly 
stated,  the  petitioner  alleged  that  It  was  an 
organizatl(Hi  representing  the  sheep  growers 
of  the  state  of  New  Mexico ;  that  the  freight 
rates  for  the  shipment  of  sheep  and  other 


live  stock  were  baaed  oa  minimum  weights  of 
car  load  lots;  and  that  such  scales  were 
necessary  facilities  In  order  to  enable  the 
shipper  to  load  snob  cars  to  their  full  mini- 
mum capacity. 

The  railroad  company  appeared,  and  in  Its 
answer  alleged,  among  other  things,  the  fol- 
lowing: 

"Defendant  further  states  that  shipments  of 
sheep  and  other  live  stock  from  and  to  the  points 
mentioned  in  the  complaint  herein  and  the 
freightage  charges  therefor  are  made  and  comput- 
ed upon  bases  in  no  way  requiring  the  use  of 
hoof  scales  at  points  of  origin  or  points  of  des- 
tination. Defendant  further  states  that  the  sole 
use  of  said  class  of  scales  desired  by  complain- 
ants is  for  the  purpose  of  facilitating  the  con- 
summation ot  business  transactions  between 
buyers  and  sellers  of  sheep  and  other  live  stock 
on  bases  of  weight  in  lieu  of  fixed  prices  per 
head,  and,  in  so  far  as  questions  of  transporta- 
tion are  concerned,  are  no  part  thereof  what- 
ever." 

At  the  bearing  of  the  cause  l>efore  the 
Commission,  R.  H.  Crews,  secretary  of  the 
sheep  sanitary  board,  testified  as  to  the  num- 
ber of  sheep  shipped  from  each, of  the  sta- 
tions above  named.  The  only  other  witness 
introduced  by  the  complainant  was  Charles 
Chadwlck,  secretary  of  the  complaining  as- 
sociation. He  testified  that  such  hoof  stock 
scales  should  be  installed  so  that  shippers 
would  be  able  to  ascertain  when  they  were 
loading  cars  to  their  mlnlmuro  capacity,  but 
he  admitted  that  a  shipper  always  loaded 
into  the  Viar  the  number  of  sheep  which.  In 
the  shipper's  Judgment,  would  ride  safely  to 
market  without  overcrowding  and  conse- 
quent suffocation.  He  also  admitted  on 
cross-examination  that  sbeep  buyers,  in  pur- 
chasing sheep,  usually  contracted  for  the  pur- 
chase of  the  same  according  to  average 
weight,  which  was  to  be  ascertained  at  the 
the  point  of  shipment;  that  when  the  sheep 
are  delivered  the  weight  is  ascertained,  and 
that  the  ascertaining  of  the  weight  is  a  part 
of  the  buslne.s8  between  the  buyer  and  selleir, 
and  that  hoof  stock  scales  were  used  as  an 
Incident  to  the  buying  and  selling  of  sheep. 
It  is  only  fair  to  the  witness,  however,  to 
state  that  he  insisted  that  such  scales  were  a 
necessary  facility  for  the  accommodation  of 
the  shipper,  so  that  he  could  ascertain  the 
minimum  weight  to  be  loaded  into  a  car  for 
shipment 

On  behalf  of  the  railroad  company  sever- 
al witnesses  testified.  The  evidence  of  the 
defendant  was  to  the  effect  that  its  tariffs 
were  based  on  car  capacity,  and  the  charge 
mado  on  minimum  weight,  which  was  ascer- 
tained by  weighing  the  car  on  track  scales, 
usually  at  the  point  of  destination,  but  not 
necessarily  so;  that  no  reasonable  necessity 
existed  for  the  installation  of  hoof  stock 
scales,  as  such  installation  and  operation 
Would  not  serve  to  establish  the  weiKhts 
upon  which  such  frelplit' charges  are  l'«scd, 
but  would  only  be  used  as  un  acconiinoUii- 
tion  to  the  shipper  in  the  determiiiutiou  ut 
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weights  upon  a  class  of  property  the  own- 
ership of  which  is  to  be  changed,  and  to  be 
used  by  the  consignor  or  consignee  as  a  basis 
In  the  conduct  of  ^rivatfe  affairs. 

The  questions  to  be  determined  In  this 
proceeding  are  governed  by  the  provisions  of 
section  7  of  article  11  of  the  state  Constitu- 
tion. The  portion  of  section  7  particularly 
applicable  reads  as  follows: 

"The  Commission  shall  have  power  and  be 
charged  with  the  duty  •  *  •  to  require  rail- 
way companies  to  provide  and  maintain  ade- 
quate depots,  stock  pens,  station  buildinKS,  agents 
and  facilities  for  the  accommodation  of  passen- 
gers and  for  receiving  and  deliverinR  freight 
and  express.  *  •  *  The  Commission  shall 
also  have  power  and  be  charged  with  the  duty 
to  make  and  enforce  reasonable  and  just  rules 
requiring  the  supplying  of  cars  and  equipment 
for  the  use  of  shippers  and  passengers." 

The  State  Corporation  Commission  found, 
from  the  evidence  adduced  before  it,  that: 

"The  installation  and  maintenance  of  hoof 
live  stock  scales  in  stockyards  is  not  such  a  fa- 
cility as  is  contemplated  in  the  language  of  the 
Constitution  of  the  state  of  New  Mexico  pre- 
scribing the  matters  and  things  over  which  this 
Commission  shall  exercise  jurisdiction,  in  that 
it  does  not  constitute  a  part  of  the  transporta- 
tion facility ;  does  not  constitute  a  part  of  the 
housing  and  storage  for  the  protection  of  freight 
or  live  stock  presented  for  shipment;  does  nut 
constitute  a  facility  as  a  means  of  determining 
the  weight  upon  any  given  shipment  wherein 
the  transportation  company  is  interested,  as  it 
is  shown  by  the  evidence  that  all  weights  upon 
which  the  tariff  is  based  are  determined  by 
track  scales  in  transit  and  at  points  ot  destina- 
tion, and  that  in  no  case  is  the  use  of  hoof 
stock  scales  used  for  determining  the  weight 
upon  which  the  tariff  is  based.  It  is  also 
shown  by  the  evidence  that  practically  the  only 
use  to  which  said  hoof  stock  scales  could  be 
used  is  for  the  determination  of  weight  of  a 
given  shipment  for  the  purpose  of  settlement 
between  parties  engaged  in  the  barter  and  sale 
of  such  live  stock.  Notwithstanding  the  fact 
that  it  is  claimed  by  petitioners  herein  that 
stock  scales  are  used  primarily  for  the  purposes 
of  determining  the  weight  of  live  stock  loaded 
into  the  car  m  order  to  determine  when  they 
have  reached  the  minimum  weight  as  provided 
in  the  tariffs  covering  that  class  of  shipment, 
yet  the  evidence  shows  that  it  is  a  common 
practice,  and  the  invariable  rule  of  live  stock 
shippers,  that  they  do  not  in  any  wise  conform 
to  such  weights,  but  load  the  car  with  suffi- 
cient numl>er  of  sheep  or  cattle  or  other  live 
stock  so  as  not  to  overload, .  and  yet  carry  the 
maximum  number  of  head  of  such  live  stock  as 
will  comfortably  ride  in  a  car  of  a  given  space 
capacity." 

Upon  the  above  and  other  flndings  not  nec- 
essary to  incorporate  In  this  opinion,  the 


Commission  entered  an  order  dismissing  the- 
complaint  and  den^ng  the  relief  asked. 
From  this  order  the  petitioner  prosecutes  this 
appeal. 

The  question  as  to  whether  hoof  stods 
scales  are  a  necessary  facility  for  receiv- 
ing and  delivering  freight,  which  the  Cor- 
poration Commission  is  authorized  to  re- 
quire railway  companies  to  install  and  main- 
tain, depends  upon  whether  such  scales  are 
required  or  are  reasonably  necessary  for 
such  purpose.  The  burden  of  proof  reitted. 
ufton  complainant  to  establish  such  fact. 
State  of  Washington  ex  rel.  Oregon  R.  ft  N. 
Co.  T.  Falrchild,  224  V.  S.  610,  32  Sup.  Ct- 
535,  56  U  Ed.  863.  Where  the  erldence 
shows  that  the  rates  for  the  shipment  of  live 
stock  are  based  upon  the  minimum  capacity 
of  cars,  In  stated  pounds,  and  that  thft 
weights  are  determined  upon  track  scales  Id 
transit  or  at  points  of  destination,  and  that 
hoof  stock  scales  are  never  used  for  deter- 
mining the  weight  upon  which  the  tariff  is 
based,  and  that  In  loading  stock  into  the  car» 
the  shipper  loads  the  same,  not  according  to 
weight,  but  places  in  a  given  car  only  so 
much  stock  as  will  ride  safely  to  the  point  of 
destination,  without  overcrowding  and  con- 
sequent suffocation,  and  that  the  only  useful 
purpose  such  scales  would  serve  would  be  to 
enable  the  shipper  to  settle  with  those  from 
whom  he  has  purchased  live  stock,  at  the 
point  of  shipment,  such  hoof  stock  scales  can- 
not reasonably  be  held  to  be  a  necessary  fa- 
cility  for  receiving  and  delivering  freight 

The  evidence  taken  before  the  CommissioB 
establishes  the  aboTe  facta.  It  further  shows 
that' at  practically  every  point  where  sacb 
scales  were  asked  to  be  Installed  by  the  rail- 
road companies  private  parties  have  already 
erected  scales,  which  shippers  are  permitted 
to  use  upon  payment  of  a  slight  compensa- 
tion. As  stated,  the  ascertainment  of  tta» 
weight  of  live  stock,  for  the  purpose  of  set- 
tlement between  buyer  and  seller,  does  not 
concern  the  railroad  company,  and  it  can- 
not Justly  be  required  to  famish  a  facility 
not  a  factor  in  the  receipt  or  delivery  or 
freight  or  express,  or  for  the  accommodation 
of  passengers. 

Upon  the  facts  established  at  the  hearing 
the  Commission  properly  denied  the  relief 
sought 

HANNA  and  PARSES,  JJ.,  concur. 
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STATE  T.  MONTGOMEKT.     (No.  1704.) 

(Supreme  Court  of  New  Mexico.     Jan.  0, 
1914.) 

(Syttabut  iv  the  Court.) 

INTOXICATINO    lylQVOBB   (§  201*)— iNDIOrMBNT 
— SDmcIENPT. 

Section  4126,  Comp.  Laws  1807,  construed. 
Beld,  that  such  section  denominates  as  a 
crime  the  onrrying  on  of  a  retail  liquor  Imsi- 
npsB  without  Brat  havinR  procured  a  license, 
and  also  makes  it  an  offense  for  a  person  to 
sell  liquor  without  having  first  obtained  a  li- 
cense as  a  retail  liquor  dealer.  Consequently, 
where  an  indictment  charges  but  a  sinKie  sale, 
and  does  not  alleste  that  the  defendant  was  a 
retnij  liquor  dealer,  it  is  sufficient  to  witb- 
stnnd   a  motion   to  quash. 

{Kd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  $  221 ;    Dec.  Dig.  §  201.*) 

Appeal  from  District  Court,  Eddy  County; 
C  L.  Medler,  Judge. 

George  Montgomery  was  charged  with  un- 
lawfully selling  liquors,  and  from  the  sustain- 
ing of  a  motion  to  quash  the  Indictment,  the 
State  appeals.     Reversed,  with  directions. 

Ira  L.   Orimsbaw,  for  the'  State. 

ROBERTS,  C.  J.  On  the  14th  day  of  Jan- 
uary, 1914,  the  grand  Jury  of  Eddy  county 
returned  an  indictment  against  the  appellee, 
which,  omitting  the  formal  ailegations,  reads 
as  follows: 

"That  George  Montgomery,  late  of  the  coun- 
ty of  Eddy,  in  the  state  of  New  Mexico,  on 
the  22d  day  of  November,  in  the  year  one  thou- 
sand nine  hundred  and  thirteen,  at  the  coun- 
ty of  Kddy,  in  said  state  of  New  Mexico,  did 
nnlnwfully  sell  to  Bud  Blair,  then  and  there 
being,  8j)irituons,  malt,  and  vinous  liquors,  to 
wit,  whisky,  in  a  quantity  less  than  four  and 
seven-eiehths  gn lions,  to  wit,  two  quarts,  the 
said  George  Montgomery  not  then  and  there 
bnving  a  license  authorizing  and  allowing  bim 
to  then  and  there  sell  spirituous,  malt,  and 
vinous  liquors  in  quantities  less  than  four  and 
seven-eighths  gallons,  contrary,"  etc. 

Appellee  flled  a  motion  to  quash  the  Indict- 
ment on  the  ground  that  it  stated  no  offense 
known  to  or  denounced  by  the  laws  of  this 
state,  which  was  sustained  by  tbe  court, 
and  Judgment  accordingly  entered.  *  From 
tbls  judgment  the  state  appealed. 
'  Appellee's  counsel  filed  no  brief  in  the  case ; 
consequently  we  do  not  have  the  benefit  Of 
their  argument  in  favor  of  the  alleged  In- 
snttidency  of  the  Indictment.  The  Attorney 
General  says  in  his  brief: 

"The  theory  of  the  court  below,  no  doubt, 
was  that  the  statute  did  not  include  the  sale 
of  spirituous  liquors  made  by  a  person  not 
enRHged  in,  and  carrying  on,  the  business  of  a 
retail  liquor  dealer.  Tbe  theory  of  the  court 
was  that  a  private  sale  made  by  an  individual 
did  not  come  within  tbe  terms  of  the  statute." 

The  indictment  attempted  to  charge  a  vio- 
lation of  section  4126,  C.  L.  1897,  which  sec- 
tion reads  aa  follows: 


rry 

ness  of  retail  liquor  dealer  or  who  shall  sell  or 
attempt  to  sell  any  spirituous,  malt  or  vinous 
liquors  without  having  first  obtained  a  license 
as  in  section  four  thousand  one  hundred  and 
twenty-four  hereof  provided,  shall  be  deemed 
guilty  of  a  misdemeanor  and  npon  conviction 
thereof  shall  be  fined  in  a  sum  of  not  less  than 
one  hundred  dollars  and  not  more  than  five 
hundred  dollars,  or  by  imprisonment  for  not 
less  than  thirty  days  and  not  more  than  one 
year,  in  the  discretion  of  the  court." 

Section  4124,  referred  to  in  the  section 
quoted,,  reads  as  follows: 

"Upon  every  license  granted  under  the  provi- 
sions of  this  act  for  the  retail  sale  of  malt, 
vinous  and  spirituous  liquors  there  shall  be  col- 
lected before  such  license  is  Issued,  a  tax  as  Col- 
lows,  viz. : — For  such  licenee  to  do  business  in 
a  precinct,  village  or  town  without  the  lira- 
its  of  any  village,  town  or  city  having  not 
more  than  five  hundred  inhabitants,  and  in- 
such  town  or  city  having  not  more  than  five 
hundred  inhabitants,  one  hundred  dollars;  in 
a  precinct,  village,  town  or  city  of  not  less 
than  five  hundred  and  not  more  than  one 
thousand  inhabitants,  two  hundred  dollars; 
in  a  precinct,  village,  town  dr  city  having  more 
than  one  thousand  inhabitants,  four  hundred 
dollars." 

The  plain  meaning  of  section  4126,  supra. 
Is  that  any  person  who  shall  carry  on  the 
business  of  a  retail  liquor  dealer,  or  any 
person  who  shall  sell  or  attempt  to  sell  liquor 
without  having  first  obtained  a  license,  shall 
be  guilty  of  a  violation  of  such  section  and 
punished  therefor,  as  in  the  section  provided. 
It  Is  evident  that  the  Legislature  did  not  in- 
tend to  say  that  tbe  offense  could  only  be 
committed  by  a  person  carrying  on  tbe  busi- 
ness of  a  retail  liquor  dealer.  Tbe  Legisla- 
ture did  not  intend  a  repetition  in  stating 
who  might  be  guilty  of  selling  liquor  with- 
out a  license.  If  tbe  contention  of  the  trial 
court,  as  stated  by  tbe  Attorney  General,  Is 
correct,  then  a  repetition  must  ensue,  for  the 
statute  would  then  have  to  read  that  any  per- 
son who  shall  carry  on  tbe  business  of  a  retail 
liquor  dealer,  and  who  shall  sell  or  attempt 
to  sell  liquors  without  having  first  obtained  a 
license,  shall  be  guilty  of  the  offense.  The 
business  of  carrying  on  a  retail  liquor  trade 
must  necessarily  include  tbe  selling  of  liquor. 
It  is  plain,  we  tblnk,  that  tbe  statute  intend- 
ed to  make  it  an  offense  for  any  person  to 
carry  on  a  retail  liquor  trade  without  a  li- 
cense, and  also  to  make  it  an  offense  for  any 
person  to  sell  liquor  without  having  first  ob- 
tained a  license.  Such  is  tbe  literal  meaning 
of  the  statute,  and,  this  being  true,  it  neces- 
sarily follows  that  tbe  trial  court  erroneously 
sustained  tbe  motion  to  quash  tbe  indictment 

The  cause  will  therefore  be  reversed,  with 
directions  to  the  trial  court  to  overrule  the 
motion  to  quash ;  and  it  is  so  ordered. 

HANNA   and  PABKBR,  JJ.,  (ioncur. 
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MtJNDT   T.  IRWIN.     (No.   163a) 

(Supreme  Court  of  New  Mexico.    Jan.  12, 
191S.) 

(ByUahu*  iy  the  Court.) 

1.  Specific  Perfobiuanci!  (S  29*)— Gontbaot 
OF  Salk— Defects  in  Description— Cuke. 

Where  a  vendor  puts  his  vendee  into 
possession  of  real  estate,  an  uncertainty  of 
description  in  the  contract  of  sale,  which  oth- 
erwise might  prevent  specific  pertormance  of 
the  contract,  is  thereby  cured. 

[Ed.  Note.— For  other  cases,  see  specific  Per- 
formance, Cent  Dig.  iS   69-82;    Dec.   Dig.   { 

2.  Affkal  ard  Brrob  (S  690*)>— Pbxsenta- 
TioN    FOR  Review— Evidence. 

The  admission  of  alleged  incompetent  oral 

evidence  to  identify  real  estate  defectively  de- 

■  scribed  in  a  written   contract  of  sale  cannot 

be   reviewed,   in   the   absence  of   the  evidence 

from  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dfs-  SS  2897-2899,  2902-2904, 
2906,  2908;    Dec.  Dig.  I  890.»] 

3.  Specific  Pebfokuance  (S  95*)— Contbact 
OF   Sale— Defense— Deficiency  in   Area. 

Where  the  findings  of  the  court  show,  at 
least  inferentially,  that  the  defendant  bought 
by  the  tract,  rather  than  the  acre,  he  cannot 
defeat  specific  performance  on  account  of  slight 
deficiency  in  area  from  that  mentioned  in  the 
contract  of  sale. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ii  257-277;  Dec.  Dig.  % 
95.*] 

4.  Specific  Pehfobmancib  ({{  64,  129*)— 
RiOHT— Contract  of  Exchanob— Pabtiai. 
Pebformance. 

A  contract  of  exchange  of  real  estate  may 
he  specifically  enforced  the  same  as  one  for 
ordinary  sale,  and  the  vendee  may  have  a 
specific  performance  of  that  part  of  the  con- 
tract which  the  vendor  can  perform,  with  com- 
pensation for  that '  part  which  he  cannot  per- 
form, the  same  as  in  ordinary  cases  of  sales  of 
real  estate. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  %i  191-195,  198,  420- 
423;    Dec.  Dig.  {g  61,  129.*] 

Appeal  from  District  Court,  Chaves  Ciotm- 
ty;   M.  C.  Mechem,  Judge. 

Action  by  Ed.  8.  Mundy  against  W.  J.  Ir- 
win. From  decree  for  plaintiff,  defendant 
appeals.      Affirmed. 

Gibbany  ft  Black,  of  Roswell,  for  appel- 
lant Hiram  M.  Dow,  of  Roswell,  and  Robert 
G.  Dow,  of  Carlsbad,  tor  appellee. 

PARKER,  J.  A  motion  to  dismiss  this  ap- 
peal was  denied.  Mundy  t.  Irwin,  141  Pac. 
877.  We  also  tben  held  that  the  bill  of  ex- 
ceptions was  not  before  us,  because  not  prop- 
erly certified,  leaving  only  the  record  prop- 
er for  consideration. 

The  amended  complaint,  upon  which  the 
case  was  tried,  sets  up  three  causes  of  ac- 
tion, all  growing  out  of  a  written  contract 
for  the  sale  of  land  by  one  to  the  other  of 
the  parties  thereto,  being  In  reality  an  ex- 
change or  trade  of  land  from  one  to  the  oth- 
er. The  first  cause  of  action  is  for  the  ref- 
ormation of  the  contract  as  to  certain  de- 


scriptions of  the  property  therein  mentioned, 
alleged  to  .have  been  inserted  in  the  contract 
in  error  by  mutual  mistake  of  the  parties. 
The  second  cause  of  action  is  for  the  specific 
performance  of  the  contract  as  reformed. 
The  third  cause  of  action  is  for  damages  for 
the  breach  of  the  contract  in  that  the  defend- 
ant failed  and  refused  to  deliver  possession 
to  the  plaintiff,  as  was  provided  in  the  con- 
tract, whereby  plaintiff  lost  the  fruit  crop 
then  growing  on  the  land  purchased  by  him, 
and  alleged  to  be  worth  (6,000.  This  cause  of 
action  need  receive  no  further  consideration, 
as  the  court  denied  the  relief  asked,  and  no 
ai^>eal  therefrom  was  taken. 

A  demurrer  was  interposed  and  overruled 
by  the  court,  whereupon  defendant  answered, 
admitting  the  execution  of  the  contract,  but 
denying  all  of  the  other  allegations  of  the 
complaint,  and,  by  way  of  new  matter,  alleg- 
ing that,  as  an  Inducement  to  signing  the 
contract,  he  relied  entirely,  as  to  the  quali- 
ty, quantity,  and  character  of  the  lands  for 
which  he  was  trading,  upon  the  representa- 
tions of  one  Vickers,  the  authorized  agent  of 
the  plaintiff,  In  making  the  exchange  of  said 
land,  and  that  he  (defendant)  had  no  knowl- 
edge of  the  subject,  and  that  said  Vickers 
made  false  and  fraudulent  representations 
to  him  as  to  the  quality  and  quantity  of  the 
land  in  that  there  were  less  than  38  acres. 
Instead  of  40  acres,  as  represented  by  Vick- 
ers, and  In  that  more  than  15  acres  thereof 
were  alkalied  and  sublrrlgated,  instead  of 
not  more  than  6  acres,  as  was  represented  by 
Vickers.  A  reply  was  filed  denying  each  <rf 
the  allegations  of  the  answer  by  way  of  new 
matter. 

The  court  made  findings  to  the  effect  that 
on  July  30,  1912,  the  plaintiff  was  the  own- 
er of  certain  lands  described  in  the  finding, 
and  that  the  defendant  was  likewise  the 
owner  of  certain  lands  described  in  the  find- 
ing, and  that  on  said  day  the  plaintiff  and 
defendant  entered  into  the  said  contract; 
that  by  mutual  mistake  some  of  the  property 
was  mlsdescribed  in  the  contract;  that  de- 
fendant initiated  the  deal  or  agreement,  and 
requested  the  said  Vickers  to  ascertain 
whether  the  exchange  could  be  effected,  and 
to  effect  the  same,  if  possible;  that  defend- 
ant knew,  or  could  have  known,  the  quantity 
and  quality  of  plaintiff's  land,  and  no  mls- 
representations  were  made  to  defendant  In 
that  regard;  and  that  tender  of  good  title 
was  made  by  plaintiff  and  was  refused  by  de- 
fendant. The  court  found  as  a  conclusion  of 
law  that  the  contract  should  be  reformed, 
and,  as  reformed,  should  be  specifically  en- 
forced. 

At  this  point  a  motion  for  rehearing  was 
Interposed  on  the  questions  of  law  Involved, 
and  It  was  stipulated  that  the  defendant  was 
unable  to  perform  as  to  one  piece  of  proper- 
ty, and  that  its  value  was  $1,200.  There- 
upon final  decree  was  entered,  reforming  the 
contract  and  specifically  enforcing  it,  except 
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18  to  the  one  piece  of  property  which  defend- 
mt  could  not  convey,  and  awarding  compen- 
latton  to  the  plalntUf  In  the  sum  of  11^200 
Tor  the  yalae  thereof.  The  defendant  ap- 
peals. 

[1]  1.  The  first  assignment  of  error  chal- 
enges  the  oTerrulIng  of  the  demurrer  to  the 
X)mplalnt  The  demurrer  was  upon  the 
{round  that  the  complaint  failed  to  state 
Facts  sufficient  to  constitute  a  cause  of  ac- 
ion,  and  seven  dllFerent  grounds  of  objection 
(vere  specifically  pointed  ont  Only  one  of 
these  grounds  Is  argued  In  the  brief,  viz.,  that 
the  description  of  the  property  was  so  in- 
leflnlte  and  uncertain,  both  In  the  contract 
and  In  the  complaint,  as  to  prevent,  specific 
performance. 

Ordinarily,  of  course,  where  a  defendant 
answers  over  after  the  overruling  of  his  de- 
murrer, be  waives  hla  demurrer  and  cannot 
assign  ^rror  here  upon  the  court's  action. 
Territory  v.  Baca,  IM  Pac.  212.  But  here 
the  demurrer  raised  the  question  as  to  the 
sufficiency  of  the  complaint  to  state  a  cause 
of  action,  and  we  deem  this  assignment  suffi- 
cient to  present  to  this  court  any  question 
which  was  presented  to  and  decided  by  the 
district  court  In  this  regard. 

The  argument  of  counsel  is  to  the  eflTect 
that  the  contract  Is  so  Indefinite  and  uncer- 
tain as  to  the  description  of  the  property  to 
be  conveyed  by  plaintiff,  and  the  complaint 
80  falls  to  supply  the  deficiency,  that  the 
contract  cannot  be  specifically  enforced.  The 
description  In  the  contract  and  complaint  is 
as  follows:  "Forty  acres  of  land  adjoining 
the  town  of  Hagerman,  and  known  as  the 
Armold  Farms." 

The  argument  by  counsel  proceeds  to  the 
effect  that  as  "there  might  have  been  a  dozen 
40-acre  tracts  near  Hagerman  Icnown  as  the 
Armold  Farms,  any  one  of  which  would  have 
filled  the  descripticm  In  the  alleged  contract 
and  under  the  allegations  In  the  said  com- 
plaint relative  to  such  description,"  the  de- 
scription is  insufficient.  He  cites  authority 
to  the  effect  that  if  the  complaint  had  alleg- 
ed that  there  was  bnt  one  "Armold  Farm" 
adjoining  Hagerman,  or  that  the  parties  ver- 
bally agreed  upon  the  property  which  would 
suit  the  description,  the  objection  would  be 
overcome.  They  cite  Marriner  v.  Dennison, 
78  Cal.  202,  20  Pac.  386;  Gray  v.  Smith  (C. 
C.)  76  Fed.  525,  533;  1  WarviUe  on  Vendor, 
{96. 

But  counsel  overlook  the  finding  of  the 
court  that  plaintiff  had  performed  all  of  the 
conditions  of  his  contract,  which  Includes  the 
putting  of  defendant  into  possession  of  the 
property,  thus  identifying  the  premises.  Un- 
der such  circumstances,  the  defect  in  the 
description  is  cured..  Keepers  v.  Yocnm,  84 
Kan.  554,  114  Pac.  1063,  Ann.  Cas.  1912A, 
748,  and  case  note. 

It  therefore  becomes  unnecessary  for  us  to 
lay  down  any  general  rule  as  to  the  sufficien- 
cy of  descirtptlon  of  real  estate,  to  authorize 


the  specific  performance  of  contracts  tor  the 
sale  thereof. 

Oounsel  present  under  this  assignment, 
two  other  joints  which  were  not  presented  to 
the  court  below,  vis.,  that  the  complaint  fail- 
ed to  state  facts  sufficient  to  constitute  a 
cause  of  action.  In  that  It  falls  to  allege  ovm- 
ership  by  defendant  of  the  property  to  be  by 
him  conveyed  to  the  plaintiff,  and  that  the 
incumbrance  to  be  assuhied  by  the  defendant 
was  not  sufficiently  described.  It  is  appar- 
ent that  these  objections  cannot  be  presented 
under  this  assignment  This  assignment 
challenges  the  action  of  the  court  in  overrul- 
ing the  demurrer.  They  cannot,  therefore, 
be  presented  here  under  this  assignment,  be- 
cause the  court  below  decided  no  such  ques- 
tion. If  the  objections  are  fatal  to  the  com- 
plaint, as  showing  that  it  fails  to  state  a 
cause  of  action,  they  could  be  presented  un- 
der proper  assignments,  but  not  under  this 
one. 

[2]  2.  The  second  assignment  goes  to  the 
point  that  parol  proof  was  Improperly  admit- 
ted to  Identify  appellant's  property.  As  be- 
fore seen,  the  testimony  is  not  before  us,  but 
counsel  seem  to  have  overlooked  this  prepo- 
sition entirely.  Fdr  this  reason  the  as- 
signment is  not  well  founded. 

[3]  3.  The  third  assignment  is  to  the  point 
that,  there  being  a  failure  in  quantity  of 
plaintiff's  land  traded  to  defendant  (37^ 
ticTea  Instead  of  40  acres),  specific  perform- 
ance of  the  contracit  cannot  be  enforced.  It 
Is  said  in  the  brief  of  counsel  that  the  real 
test  in  this  regard  is  whether  the  defend- 
ant "intended  that  he  was  to  get  the  full  40 
acres  or  whether  he  intended  that  he  was  to 
get  the  Armold  Farms,  irrespective  of  the 
amount  of  land  they  contained."  Counsel 
seek  to  draw  certain  inferences  from  the  tes- 
timony of  the  defendant  to  the  effect  that  he 
bought  by 'the  acre,  and  that  quantity  was  a 
part  of  the  consideration  to  him.  Of  course, 
as  before  pointed  out,  this  evidence  is  not  be- 
fore us.  Even  if  it  were,  the  trouble  with 
the  contention  is  that  the  court  found,  in  ef- 
fect at  least,  exactly  the  opposite.  The  court 
found  as  follows: 

"(5)  That  the  deal  or  agreement  to  exchange 
real  estate,  which  resulted  in  the  making  of 
said  written  contract  between  the  parties  here- 
to, was  initiated  by  the  defendant  W.  J.  Irwin, 
and  was  so  initiated  by  the  defendant  W.  J. 
Irwin  requesting  one  W.  A.  Vickers,  a  real 
estate  broker,  to  ascertain  if  the  plaintiff  would 
trade  or  exchange  the  Muod;  tract  of  land, 
tcnown  as  the  Armold  Farms,  and  being  the 
tract  of  land  described  in  finding  numbered  1 
of  this  opinion,  for  the  tracts  of  land  de- 
scribed in  finding  numbered  2  of  this  opinion, 
and  requesting  said  W.  A.  Viclters  to  procure 
such  trade  or  exchange  if  the  same  could  be 
done. 

"(6)  That  the  defendant  W.  J.  Irwin  knew 
or  could  have  known  the  quantty  and  quality 
of  the  said  Miindy  tract  of  land  owned  by  the 
plaintiff  and   known  as  the   Armold   Farms." 

These  show  that  the  understanding  of  de- 
fendant, contrary  to  his  assertions,  was  that 
he  was  to  trade  for  plaintiff's  tract  of  land, 
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known  as  the  Armold  Farms,  and  that  he 
knew,  or  could  have  known,  Its  area  and 
quality,  and  that  he  originated  and  sought 
the  consummation  of  the  trade.  It  defend- 
ant's understanding  Is  to  control  the  terms 
of  the  contract  as  to  area,  then  the  finding  of 
the  court  defeats  him  as  to  this  contention. 

[4]  4.  The  fourth  assignment  presents  the 
proposition  that '  it  was  error  to  award,  by 
way  of  compensation,  judgment  to  the  plain- 
tlir  for  $1,200,  the  admitted  value  of  the 
piece  of  property  which  defendant  could  not 
convey.  The  argument  is  that,  in  cases  of 
exchange  of  real  property,  the  courts  never 
award  compensation  for  partial  failure  to 
convey,  but  only  so  award  compensation 
when  there  is  an  ordinary  contract  of  sale 
and  purchase  at  an  agreed  price. 

Counsel  cite  and  rely  upon  Stemberger  v. 
McGovern,  66  N.  Y.  12.  The  case  Is  prece- 
dent for  two  propositions:  First,  in  cases  of 
exchange  of  property,  where  the  market  val- 
ue is  not  fixed  by  the  contract,  but  rather  a 
comparative  value  of  the  two  pieces  is  fixed, 
and  where  defendant's  title  falls  in  that  it  is 
charged  with  an  Incumbrance  not  controlla- 
ble hy  him,  partial  performance  will  not  be 
decreed  with  compensation  for  the  incum- 
brance ;  second,  the  dower  right  of  the  wife, 
who  refuses  to  release  the  same,  is  an  incum- 
brance of  such  a  nature  as  not  to  be  capable 
of  valuation  in  money  with  Justice  to  the 
parties,  and,  in  such  case,  specific  perform- 
ance will  be  refused  for  that  reason.  The 
latter  proposition  Is  not  involved  In  the  case 
at  bar.  An  examination  of  Stemberger  v. 
Mc<iovem,  supra,  will  disclose,  however,  that 
it  was  the  case  of  an  exchange  of  one  piece 
of  property  for  another  piece  of  property,  and 
the-  defect  in  defendant's  title  (the  dower 
right  of  the  wife)  attached  to  the  whole  es- 
tate. In  that  case  the  court,  after  referring 
to  the  claim  of  plalutifiTs  counsel  that  plain- 
tiff was  entitled  to  s];)eclflc  performance,  not- 
withstanding the  circumstances,  said: 

"Counsel  citea  nnmerous  authorities  showing 
that,  when  a  vendor  is  unable  to  perforin  the 
entire  contract,  the  purchaser  may,  if  he 
chooses,  enforce  performance  of  that  part 
wbiicfa  the  vendor  can  perform  and  recover 
compensation  for  the  part  unperformed.  I 
have  examined  these  and  find  that,  in  gen- 
eral, they  are  cases  where  there  is  a  failure  of 
title  in  the  vendor  to  a  part  of  the  premises 
agreed  to  be  conveyed,  and  when  a  proper  de- 
duction from  the  purchase  price  can  be  ascer- 
tained and  determined,  so  as  to  do  complete 
justice  between  the  parties  in  the  case  beiore 
the  court.  When  this  cannot  be  substantially 
done,  i^  is  obvious  that  specific  performance 
ought  not  to  be  decreed,  as  this  should  be  dune 
only  when  the  court  can  see  that  the  ends  of 
justice  require  it." 

It  thus  appears  that  the  court  did  not 
deny  the  right  to  substantial  specific  perform- 
ance with  compensation  in  cases  of  exchange 
of  property.  It  held  that  it  would  be  harsh 
and  oppressive  to  award  such  relief  under 
the  facts  in  that  case.  Allen,  J.,  In  concur- 
ring in  the  result,  expressly  refused  to  decide 
that  a  contract  of  exchange  was  different 


from  an  ordinary  contract  of  sale  and  pur- 
chase in  this  regard. 

In  the  case  at  bar  there  is  nothing  before 
08  showing  that  the  value  placed  upon  the 
property  by  the  parties  was  anything  but  the 
market  value.  The  plaintiff  exchanged  one 
piece  of  property  valued  at  $12,000,  subject  to 
a  mortgage  of  $3,800.  The  defendant  ex- 
changed two  pieces  of  property,  with  a  mort- 
gage of  $3,000  on  one  of  them,  which  plain- 
tiff assumed.  There  is  nothing  to  indicate  but 
that  both  properties  were  fairly  valued,  at 
the  market  value ;  that  It  was  an  even  trade ; 
and,  if  so,  the  two  pieces  which  plaintiff  was 
to  get  were  worth  $11,200.  The  title  failed 
as  to  one  piece  of  the  property,  and  it  was 
worth,  as  admitted  by  stipulation,  $1,200,  a 
trifle  over  one-tenth  of  the  value  of  both 
pieces  of  property. 

We  know  of  no  reason  why  the  ordinary 
rules  in  regard  to  specific  performance  should 
not  be  applied  to  a  contract  of  this  kind. 
That  a  contract  for  exchange  of  real  property 
may  he  specifically  enforced,  see  17  Cyc.  836 ; 
Union  Pac.  By.  Co.  ▼.  McAlplne,  129  D.  S. 
306,  9  Sup.  Ct  286,  32  L.  Ed.  673 ;  Reynolds 
V.  FrankUn,  41  Minn.  279,  43  N.  W.  63 ;  Mao- 
donald  v.  Bach,  61  App.  Div.  549,  64  N.  Y. 
Supp.  831 ;  Te  Poel  v.  Shutt,  57  Neb.  592,  78 
N.  W.  288 ;  Swain  t.  Burnette,  76  CaL  298, 
18  Pac.  394. 

In  Te  Poel  v.  Shutt,  supra,  an  offer  to 
perform  is  specifically  held  to  be  the  equiva- 
lent of  performance,  and  this  is  the  general 
doctrine.  4  Pomeroy's  E>1.  Juris.  |  1407.  In 
Crocket  t.  Gray,  31  Kan.  346,  2  Pac.  809,  the 
question  was  whether  specific  performance 
could  be  decreed;  there  being  a  homestead 
right,  for  the  valuation  of  which  there  was 
no  measure  furnished  by  the  contract.  The 
court  held,  per  Brewer,  Justice,  that  the  lo- 
cation and  valuation  of  the  homestead  should 
I  be  ascertained  by  the  lower  court,  and  the 
plaintiff  allowed  compensation  therefor.  See, 
I  also,  Rankin  v.  Maxwell,  2  A.  fC  Marsh. 
(Ky.)  488,  12  Am.  Dec.  431,  to  the  same  ef- 
fect 

We  are  aware  that  in  many  jurisdictions 
specific  performance  is  denied,  where  there 
is  a  failure  in  quality  of  estate  due  to  incum- 
brance in  the  form  of  homestead  or  dower 
rights,  on  the  ground  that  the  court  cannot 
'  ascertain   from   the  contract   or    otherwise, 
[  with  Justice  to  the  parties,  the  proper  aliow- 
;  ance  to  be  made  by  way  of  compensation  to 
the  plaintiff.     But  in  a  case  like  this,  where 
the   vendee  having   performed   on    his   part 
and  seeklug  specific  performance  against  ven- 
dor for  all  that  the  vendor  can  convey,  with 
compensation,  at  the  market  value,  for  that 
'  which  he  cannot  convey,  we  know  of  no  rea- 
'  son,  in  principle  or  on  authority,  why  the  re- 
lief should  not  be  awarded.    In  this  connec- 
tion it  may  be  remarked  that  the  rule  is  more 
liberal   in   favor  of   vendees   than    vendors. 
The  latter  must  bring  themselves  substantial- 
j  ly  wltliin  the  letter  of  their  contracts  before 
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tbey  can  demand  specific  performance.  Ven- 
lees,  however,  may  demand  less  Uian  the  con- 
tract calls  for,  and  may  take  compensation 
Tor  the  part  the  vendor  cannot  convey. 
There  is  a  plain  reason  and  justice  in  this 
distinction.  The  vendee,  in  such  case,  Is  de- 
manding no  more  than  the  vendor  has  prom- 
ised. The  vendor.  If  be  sabstantially  fail, 
c^innot  perform  on  his  part,  and,  of  course, 
(^nnot  compel  his  vendee  to  accept  less  than 
he  is  entitled  to.  See  6  Pomeroy's  Eq.  Juris. 
(  833;  also  Clarke  t.  Reins,  12  Grat  (Va.) 
98,  113. 

5.  Counsel  submit  the  evidence  contained 
In  the  bill  of  exceptions  in  support  of  the 
sixth  assignment  of  error,  but,  as  the  bill  of 
exceptions  is  not  before  us,  we  cannot  consid- 
er this  assignment. 

For  the  reasons  stated,  the  decree  of  the 
lower  court  wi)l  be  affirmed;  and  it  is  so 
ordered. 

ROBERTS,  C.  J.,  and  HANNA,  J.,  concur. 


20  N.  M.  «7) 

STATE  ex  rel.  LORENZINO  v.  COUNTY 

COM'RS  OF  McKINLEY  COUNTY. 

(No.  1723.) 

(Supreme  Court  of  New  Mexico.    Jan.  14, 1915.) 

(Syllaliu  hy  the  Court.) 

1.  Statutes  (S  181*)— Constbuction— Ambig- 
uous Lanquaqe  — Legislative  Intention. 

When  the  words  of  a  statute  are  not  ex- 
plicit, the  intention  is  to  be  collected  from  the 
context,  from  the  occasion  and  necessity  of  the 
law,  from  the  miscliief  felt^  and  the  objects  and 
remedy  in  view ;  and  the  intention  is  to  be 
taken  or  presumed,  according  to  what  is  con- 
sonant to  reason  and  good  discretion. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Cent.  Dig.  i{  259.  263;    Dec  Dig.  S  181.*] 

2.  Intoxicatino  Liquobs  (J  59*)— Licenses- 
Right  TO  Issim. 

Section  1,  c.  115,  Laws  1905,  which  pro- 
hibits the  granting  of  a  license  for  the  sale  of 
intoxicating  liquor  at  any  place,  except  within 
the  limits  of  a  city,  town,  or  village  contain- 
ing at  least  100  inhabitants,  does  not  justify 
the  issuance  of  such  a  license  for  the  sale  of 
liquor  in  an  isolated  building  more  than  1,800 
feet  distant  from  any  other  house  in  an  un- 
incorporated village;  the  building  being  located 
upon  a  patented  homestead  claim  of  160  acres, 
upon  which  do  other  residences  have  been  erect- 
ed, save  the  applicant's,  and  beyond  which  there 
are  no  other  boildings  for  some  miles,  as  such 
building  is  not  "within  the  limits"  of  such  vil- 
lage. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  g  59;  Dec.  Dig.  {  69.*] 

(Additional  8vUahu$  &v  Editorial  Staff.) 

3.  Intoxicating  Liquors  ({  59*)— Licenses- 
Right  to  Issue — Viu-age— "Within  the 
Limits." 

As  used  in  Laws  1905,  c.  115,  |  1,  pro- 
hibiting the  granting  of  a  license  for  the  sale 
of  intoxicating  liquors  at  any  place  except 
within  the  limits  of  a  city,  town,  or  village  con- 
taining at  least  100  inhabitants,  the  use  of  the 
term  village"  prohibits  the  licensing  of  the 
sale  of  intoxicating  liquors  in  buildings  not 
within  the  axsemblagc  of  houses  used  fur  busi- 
ness and  residential  purposes,  reasonably  con- 


tiguous  to   each    other.      An   isolated   building 
more  than  1,836  feet  from  any  other  building 
within  such  village  is  not  "within  the  limits 
of  the  village  within  the  meaning  of  such  act 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  50 ;   Dec.  Dig.  S  59.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Within  the  Limits.] 

Appeal  from  District  Court,  McKinley 
County;    Herbert  F.  Raynolds,  Judge. 

Mandamus  by  the  State,  on  relation  of  O. 
Lorenzino,  against  the  County  Commissioners 
of  McKinley  County,  New  Mexico.  From 
judgment  for  defendants,  relator  appeals. 
Affirmed. 

O.  Lorenzino,  the  relator  and  appellant 
herein,  on  the  26tb  day  of  December,  1913, 
made  application  to  the  assessor  of  McKin- 
ley county  for  a  license  to  conduct  and  operate 
a  saloon,  as  a  retail  liquor  dealer,  in  the  un- 
incorporated village  of  Allison,  said  county. 
The  said  assessor  filed  the  application  with 
the  board  of  county  commissioners  of  said 
county,  which  board  thereafter,  on  the  14th 
day  of  February,  1914,  denied  the  application 
and  refused  to  issue  the  license.  Thereafter, 
on  the  2eth  day  of  February,  1914,  appellant 
filed  his  petition  with  the  district  court  of 
said  county,  praying  that  an  alternative  writ 
of  mandamus  issue  out  of  said  court,  direct- 
ing and  compelling  the  said  board  of  county 
commissioners  to  grant  and  issue  said  li- 
cense. The  alternative  writ  was  issued,  and 
later  the  board  filed  its  answer.  The  cause 
was  submitted  to  the  court,  upon  an  agreed 
statement  of  facts,  which,  after  showing 
the  prellioinary  facts  as  to  the  application  for 
the  license,  composition  of  the  board,  refusal 
to  grant  the  license,  etc.,  proceeded  as  fol- 
lows: 

"(5)  The  building  in  which  the  said  O.  Loren- 
zino, the  relator  herein,  intends  to  run,  operate, 
and  conduct  said  saloon  is  1,836.5  feet  in  a 
straight  line  from  the  last  house  in  said  village 
situated  on  the  lands  owned  and  operated  by 
the  Diamond  Coal  Company. 

"(6)  The  relator,  O.  liorenzino,  is  a  voter  in 
precinct  17,  McKinley  county,  N.  M.  The  poll- 
ing place  of  said  precinct  is  in  the  village  of 
Allison.  Said  O.  Lorenzino  received  his  mail 
at  the  post  office  in  said  town,  has  a  post  office 
box  in  said  post  office,  and  trades  at  the  store 
in  said  village.  The  public  scfaoolhouse  is  situ- 
ated in  the  village  of  Allison.  Precinct  17,  con- 
sisting of  sections  7,  8,  17,  18,  19,  and  20,  is  a 
part  of  the  Gallup  school  district  and  the  school 
taught  in  said  village  is  under  the  supervision 
of  the  superintendent  of  the  Gallup  schools. 
The  relator  pays  taxes  in  precinct  No.  17.  The 
post  office,  store,  and  voting  place  are  located  on 
section  18  of  said  precinct. 

"(7)  The  Diamond  Coal  Company  owns  sec- 
tion 18  and  all  of  the  houses,  buildings,  and  im- 
provements thereon,  excepting  the  schoolhouse 
already  mentioned,  which  is  public  property  and 
belongs  to  the  Gallup  school  district,  and  except 
said  saloon  building  of  Lorenzino,  which  was 
erected  at  its  present  location  without  the  per- 
mission of  the  Diamond  Coal  Company.  Said 
houses  for  residents  are  arranged  along  regu- 
lar streets,  and  a  water  system  is  maintained 
and  operated  by  the  Diamond  Coal  Company  to 
furnish  water  to  the  houses,  for  domestic  pur- 
poses and  fire  protection. 
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"(8)  Directly  north  of  the  houses  situated  in 
section  18,  it  is  some  miles  to  any  other  build- 
ing. In  a  northeasterly  direction  there  are  two 
houses  situated  about  a  half  mile  and  a  mile 
respectively  from  the  nearest  house  on  section 
18.  In  a  westerly  direction  it  is  about  two 
miles  from  the  nearest  house,  and  on  the  south 
there  is  one  house  within  about  a  mile,  and  an- 
other within  about  three-fifths  of  a  mile  from 
the  nearest  house  on  section  18.  Gallup  is  a 
little  north  and  east  of  the  southernmost  house 
on  section  18,  and  about  two  miles  and  a  quar- 
ter away.  There  is  no  building  between  the 
proposed,  saloon  and  the  town  of  Gallup,  about 
two  miles  away  in  an  easterly  direction. 

"(9)  O.  Lorenzino  has  resided  within  precinct 
Ko.  17  at  his  home  on  the  southern  part  of  the 
northwest  quarter  of  section  20  for  about  18 
years,  and  has  a  patent  to  said  land.  Buildings 
on  sections  8,  IS,  19,  and  20  are  a|l  within  said 
precinct  17. 

"(10)  A  blueprint,  marked  'Exhibit  A,'  is  at- 
tached to  this  statement  of  facts  and  made  a 
part  hereof.  The  location  of  all  the  buildings, 
water  tanks,  water  mains,  water  and  fire  hy- 
drants, and  other  improvements  on  section  18, 
10,  and  20,  as  shown  thereon,  are  to  be  taken  by 
the  court  as  showing  their  true  location  and 
distances,  except  that  the  saloon  building  lo- 
cated at  the  extreme  southwest  portion  of  sec- 
tion 18  is  shown  on  said  blueprint  only  for  the 
purpose  of  showing  the  distance  between  said 
building  and  the  nearest  building  on  section  18. 
Said  distance  is  to  be  taken  as  the  true  meas- 
urement between  said  buildiners. 

"(11)  The  owners  of  the  Diamond  Coal  Com- 
pany intended  that  the  southern  street  of  honsea 
on  section  18  should  constitute  the  southern- 
most boundary  of  the  village  of  Allison.  The 
houses  on  section  18  are  arranfted  along  streets 
running  east  and  west,  and  all  the  buildings 
belonging  to  the  Diamond  Coal  Company  on 
section  IS  are  supplied  with  water  by  a  central 
water  plant  with  hydrants  for  domestic  pur- 
poses and  fire  protection.  The  saloofi  building 
in  question  was  not  built  until  after  the  most 
of  the  houses  on  section  18  were  completed. 
Said  central  water  plant  does  not  furnish  water 
for  fire  protection  or  for  domestic  purposes  to 
the  said  saloon  building. 

"(12)  There  are  more  than  100  inhabitants 
living  on  section  18.  That  Allison  is  an  unor- 
ganised village." 

The  stipulated  facts  were  adopted  by  the 
trial  court  as  its  findings,  upon  which  It 
entered  a  Judgment  dismissing  the  alterna- 
tive writ  and  denying  the  relief  sought,  from 
which  Judgment  this  appeal  was  taken. 

John  Venable,  of  Albuquerque,  for  appel- 
lant. M.  D.  Vigil  and  M.  B.  Hickey,  both  of 
Albuquerque,  for  appellees. 

ROBERTS,  C.  J.  (after  stating  the  facts  as 
above).  [1,2]  Section  4123,  C.  L.  1897,  pro- 
rides  for  the  steps  to  be  taken  by  an  ap- 
plicant to  secure  a  retail  liquor  license, 
where  the  license  Is  to  be  used  outside  the 
limits  of  an  incorporated  town  or  city.  Sec- 
ti<Hi  4124,  O.  L.  1897,  reads  as  follows: 

"See.  4124.  Upon  every  license  granted  under 
the  provisions  of  this  act  for  the  retail  sale  of 
malt,  vinous  and  spirituous  liquors  there  shall 
be  collected  before  such  license  is  issued,  a  tax 
as  follows,  viz.:  For  such  license  to  do  busi- 
ness in  a  precinct,  village  or  town  without  the 
limits  of  any  village,  town  or  city  having  not 
more  than  five  hundred  inhabitants,  and  in  such 
town  or  city  having  not  more  than  five  hundred 
inhabitants,  one  hundred  dollars ;  in  a  precinct, 
village,  town  or  city  of  not  less  than  five  hun- 
dred and  not  more  than  one  thousand  inhabit- 
ants, two  hundred  dollars;    in  a  precinct,  vil- 


lage, town  or  city  having  more  than  one  thon- 
sand  inhabitants,  four  hundred  dollars." 

In  190S,  this  section  was  amended  by  sec- 
tion 1,  c  116,  Sees.  L.  1906,  by  adding  to  it 
the  foUovrlng  proviso: 

"Sec.l.  That  section  4124  of  tb«  Compiled 
Laws  of  the  territory  of  New  Mexico  of  1897, 
is  hereby  amended  by  adding  thereto  the  follow- 
ing: 'Provided,  that  no  license  shall  be  granted 
for  the  sale  of  malt,  vinous  or  spirituous  liq- 
uors at  any  place  in  any  county  of  this  terri- 
tory, except  within  the  limits  of  a  city,  town  or 
village  containing  at  least  one  hundred  inhab- 
itants; and  any  officer  authorizing  or  issuing 
a  license  contrary  to  this  provision  shall  b« 
deemed  guilty  of  a  misdemeanor  and  upon  con- 
viction thereof  shall.be  punished  by  a  fine  of  not 
less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars.' " 

The  controverted  proposition  In  tbls  case 
turns  upon  the  question  as  to  whether  or  not 
the  building  wherein  liquor  was  to  be  sold 
at  retail,  under  the  license  sought,  was  with- 
in the  limits  of  the  village  of  Allison. 

The  word  "village"  is  defined  in  Bouvier'a 
Law  Dictionary  to  mean: 

"Any  small  assemblage  of  bouses  for  dwell- 
ings or  business,  or  both,  in  the  country,  wheth- 
er they  are  situated  upon  regularly  laid  out 
streets  and  alleys  or  not" 

In  a  case  note  to  the  case  of  People  v.  Mc- 
Cune,  35  L.  R.  A.  390,  will  be  found  a  collec- 
tion of  cases  from  the  various  states,  where- 
in the  courts  have  defined  the  term,  and  an 
examination  of  these  cases  will  disclose  that 
the  meaning  of  the  word  Is  by  no  means  fixed 
and  unvarying.  The  editor  of  the  case  note 
says: 

"Questions  as  to  its  meaning  most  often  arise 
in  respect  to  the  construction  of  statutes,  and 
in  such  cases  will,  of  course,  depend  upon  the 
context  as  showing  the  intent  of  the  Legisla- 
ture." 

Prior  to  the  Act  of  1905,  liquor  licenses,  for 
the  sale  of  liquor  at  any  place,  whether  with- 
in or  without  the  limits  of  cities,  towns,  and 
villages,  could  be  legally  Issued  by  boards  of 
county  commissioners. 

The  rule  announced  In  Kent's  Commenta- 
ries, {  462,  for  the  Interpretation  of  statutes, 
and  generally  followed  by  the  courts.  Is  as 
follows: 

"When  the  words  are  not  explicit,  the  inten- 
tion is  to  be  collected  from  the  context,  from 
the  occasion  and  necessity  of  the  law,  from  the 
mischief  felt,  and  the  objects  and  remedy  la 
view;  and  the  intention  is  to  he  taken  or  pre- 
sumed, according  to  what  is  consonant  to  rea- 
son and  good  discretion." 

In  view  of  the  statute  law,  under  which  a 
license  could  be  obtained  for  the  sale  of  in- 
toxicating liquor  at  any  place  within  the 
territory,  however  remote  the  building  la 
which  It  was  proposed  to  carry  on  business 
under  the  license  might  he  from  other  hab- 
itations, prior  to  the  enactment  of  the  pro- 
viso of  1905,  It  was  the  evident  Intention  of 
the  Legislature  to  restrict  the  issuance  of 
such  licenses  to  the  more  populous  sections  of 
the  country.  ,  It  ia  properly  Inferable,  we  be- 
lieve, that  the  chief  object  which  the  Legis- 
lature had  In  view  was  the  restriction  of  the 
place  of  sale  of  Intoxicating  liquors  to  sacb 
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buildings  as  were  located  In  close  proximity 
to  other  inhabited  buildings,  so  that  oppor- 
tunities for  the  commission  of  crimes,  the 
perpetration  of  which,  as  la  well  known  and 
recognized,  In  many  Instances,  Is  Incited  by 
strong  drink,  would  be  thereby  lessened.  Ex- 
perience has  demonstrated  that  it  Is  unwise 
to  permit  the  sale  of  Intoxicating  Uquor  in 
buildings  far  removed  from  other  habita- 
tions, for  here  there  is  absolutely  no  re- 
straint, and,  when  reason  Is  dethroned  by 
drink,  or  where  unscrupulous  and  criminal 
minds  so  elect,  the  laws  of  society  are  held 
for  naught  and  Indescribable  orgies  enacted, 
men  robbed  and  even  murdered,  with  but 
slight  fear  of  apprehension  and  subsequent 
punishment  The  above  being  true,  this  court 
would  not  be  Justified  in  placing  such  a  con- 
struction upon  the  meaning  of  the  term  "vil- 
lage" as  would  impair  the  legislative  Intent 

In  this  case  the  stipulated  facts  show  that 
the  building  in  which  appellant  proposed  to 
carry  on  the  liquor  business  Is  distant  more 
than  1,836  feet  from  the  nearest  house  In  the 
village  of  Diamond;  that  it  Is  located  upon 
a  tract  of  land  embracing  160  acres  patented 
as  a  homestead;  that  the  village  of  Diamond 
Is  unorganized,  and  consists  of  more  than 
SO  buildings  used  for  residential  purposes, 
together  with  a  store  building  and  a  school- 
house  ;  that  the  buildings  are  arranged  along 
regular  streets  and  are  situated  from  60  to 
120  feet  apart;  that  the  buildings  above  nam- 
ed were  all  constructed  by  the  Diamond  Coal 
Company,  on  Its  own  land,  for  the  use  of  its 
employes;  that  there  are  no  houses  beyond 
appellant's  said  house  for  some  distance^  in 
that  direction;  and  that  the  country  round 
about  the  main  group  of  buildings  within  the 
Tillage  is  very  sparsely  settled. 

Appellant  argued  that  because  the  Legis- 
lature, In  1912,  provided  (chapter  27,  Sess. 
Laws  1912)  "that  the  territory  embraced  In 
the  proposed  Incorporated  village  shall  not 
be  less  than  one  mile  square  nor  more  than 
three  miles  square,  nor  shall  any  such  vil- 
lage be  Incorporated  unless  the  same  shall 
contain  at  least  one  hundred  and  fifty  peo- 
ple," the  Legislature  has  construed  the  ex- 
tent of  the  limits  of  a  village,  and  that  we 
should  give  to  the  term  "village"  used  in  the 
prior  act  the  same  construction  as  to  bound- 
aries; that  is  to  say,  that  we  should  hold 
that  an  unorganized  village  embraces  terri- 
tory at  least  one  mile  square  and  not  more 
than  three  miles  square.  Very  little  consid- 
eration, however,  will  'dispose  of  this  con- 
tention. Suppose  we  should  say  that  It  em- 
braces a  scope  of  country  at  least  one  mile 
square,  what  point  shall  we  select  as  the 
center  of  the  square?  Shall  It  be  the  store, 
the  post  office,  the  schoolhouse,  or  some  other 
arbitrary  monument?  It  Is  clear  that  the 
statute  referred  to  affords  no  assistance  in 
the  Interpretation  of  the  act  of  1905,  here 
under  consideration. 

Appellant  also  quotes  extensively  from  the 


case  of  People  v.  McCime,  14  Utah,  154,  46 
Pac.  6B9,  35  L.  R.  A.  396,  in  support  of  his 
contention  that  his  building  In  question  was 
within  the  limits  of  the  village  of  Allison. 
That  case  arose  under  a  statute,  making  it  an 
offense  for  any  person  to  establish  and  main- 
tain any  corral,  camp,  or  bedding  place  for 
the  purpose  of  herding,  holding,  or  keeping 
any  cattle,  horses,  or  sheep  within  seven  miles 
of  any  city,  town,  or  village,  where  the  refuse 
of  filth  from  said  oorral,  camp,  or  bedding 
place  would  naturally  find  its  way  Into  any 
stream  of  water  used  by  the  inhabitants  of 
any  city,  town,  or  village  for  domestic  pur- 
poses. It  appeared  from  the  evidence  in  the 
case  that  Plateau  was  a  settlement  consisting 
of  14  families  and  a  population  ot  about  70 
persons,  and  that  they  resided  along  Otter 
creek  for  a  distance  of  about  2^  miles,  some 
of  the  residences  being  40  rods  from  each 
other  and  some  being  a  distance  of  1  mile  or 
more,  and  that  their  occupation  was  farming. 
The  Utah  court  said: 

"From  an  examination  ot  the  act,  which  la 
amended  hy  the  section  above  quoted,  it  seems 
clear  that  by  the  use  of  the  word  'village'  the 
intent  of  the  Legislature  was  to  include  such 
settlements  as  the  one  in  question,  and  there 
appears  to  be  no  reason  why  the  people  of  such 
a  settlement,  who  are  using  the  water  of  a 
stream  for  domestic  purposes,  should  not  have 
extended  to  them  the  protection  which  the  law 
affords." 

.  From  the  above  it  will  be  seen  that  the 
court  simply  held  that  this  settlement  came 
within  the  purview  of  the  act,  because  It 
was  manifestly  the  Intention  of  the  Legisla- 
ture to  protect  the  water  supply  of  such  a 
settlement  This  case  is  only  authority  for 
the  proposition  that  it  is  the  duty  of  the  court 
to  ascertain  the  legislative  intent  and  give 
it  effect  If  It  can  be  legally  done. 

[3]  Following  the  rule,  we  are  compelled  to 
conclude  that  by  the  use  of  the  term  "vil- 
lage," in  the  act  of  1905,  the  Legislature  in- 
tended to  prohibit  the  licensing  of  the  sale  of 
intoxicating  liquor  in  buildings  not  within  the 
assemblage  of  houses  used  for  business  and 
residential  purposes,  reasonably  contiguous  to 
each  other;  that  an  isolated  building  more 
than  1,836  feet  from  any  other  building  with- 
in such  village  Is  not  "within  the  limits"  of 
the  village,  within  the  meaning  of  said  act. 

Another  reason  might  be  advanced,  were 
it  necessary,  in  support  of  our  conclusion, 
viz.,  the  building  owned  by  appellant  is  loca- 
ted, or  was  intended  to  be  located,  upon  his 
patented  homestead  claim.  The  residents  of 
the  village,  as  stated,  are  all  employed  by  the 
Diamond  Coal  Company,  and  are  engaged  in 
and  about  the  mining  of  coal.  The  village 
was  established  and  founded  for  coal  mining 
purposes.  All  its  residents  have  a  common 
interest,  while  appellant,  on  the  other  hand, 
resides  upon  his  patented  claim,  with  diver- 
gent Interests.  He  is  not  a  coal  miner,  has 
no  interest  in  common  with  the  inhabitant.-) 
of  the  village,  is  engaged  in  a  different  pur- 
suit and  has  no  Interest  in  the  affairs  of  the 
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village,  further  than  to  secure  his  mall,  vote 
therein,  and  possibly  trade  at  the  store.  It 
we  were  to  include  as  residents  of  villages 
all  those  like  circumstanced  in  these  respects, 
there  would  be  absolutely  no  limit  upon  the 
right  to  issue  licenses  for  the  sale  of  intoxi- 
cating liquor. 

For  the  reasons  stated,  the  Judgment  of  the 
district  conrt  dismissing  the  petition  wlU  be 
sustained,  and  it  is  so  ordered. 

HANNA  and  PARKER,  JX,  concur. 


(20  N.  M.  It) 

STATE  V.  AMCHBTA.    (No.  1678.) 

(Supreme  Court  of  New  Mexico.     Jan.  9, 
1916.) 

(Syllabut  by  the  Court.) 

1.  Cbiminai,  Law    ({  1159*)— Affeai/— Vkb- 
dict— evidencb. 

Where  there  is  substantial  evidence  to 
support  a  verdict,  the  appellate  conrt  will  not 
disturb  it  . 

[E!d.  Note. — For  other  cases,  see  Criminal 
La w,^  Cent.   Dig.   i§  3074-3083;    Dec.   Dig.   i 

2.  CnnaitAL  Law  ((  351*)— Evidbnok— Bbib- 
BBY  OF  Witnesses. 

In  both  civil  and  criminal  causes,  a  par- 
ty's fraud  in  the  preparatioa  or  presentation 
of  his  case,  such  as  the  suppression  or  at- 
tempt to  suppress  evidence  by  the  bribery  of 
witnesses,  can  be  shown  against  him  as  a  cir- 
cumstance tending  to  prove  tiiat  bis  cause 
laclis  honesty  and   truth. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  776,  77&-785,  930-932; 
Dec.  Dig.  g  351.*] 

8.  Cbuiinal  Law  ({  469*)— Kvidjcncb— Idkn- 

TiTY  OF  Accused — ^Tbackb. 

Evidence  of  the  identity  of  the  accused 
with  the  person  who  committed  the  theft,  de- 
rived from  a  comparison  of  the  foot  tracks, 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sg  1048-1050;  Dec.  Dig.  g 
459.*] 

4.  Cbiminal   Law    (g   1163*)    —   Appeal   — 
Pbesentation  fob  Review  —  Pbejcdioiai, 
Ebrob. 
Errors    must    not   only    appear    upon    the 

face    of    the    record,   but   must   appear    to   be 

probably  prejudicial. 

[Ed.   Note.— For   other   cases,    see   (Criminal 

If/J^-.P*""-  ^^   **  3090-3099;     Dec.   Dig.   g 
iit».*j 

6.  Criminal  Law  (g   1150*)— Discretionabt 
Ruling— Change    of    Venue— Denial    of 
Motion. 
An  order  of  the  district  court  denying  the 
motion  for  a  change  of  venue  will  not  be  re- 
versed by  this  court,  unless  the  record  shows 
an    abuse   of   discretion,    which,   in   this   case. 
It  does  not. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  {  3044;   Dec.  Dig.  {  1150.*] 

Appeal  from  District  C!ourt,  Valencia  Conn- 
ty ;  M.  C.  Mechem,  Judge. 

Amado  Ancheta  was  convicted  of  rape, 
and  appeals.    AfDrmed. 

On  September  1,  1913,  the  grand  Jury  for 
the  county  of  Valencia  returned  an  indicts 
ment  against  the  appellant  charging  him,  in 


the  first  count,  with  having  carnally  known 
and  ravished  Maria  In6z  Lucero,  a  female 
under  the  age  of  14  years,  and,  in  the  second 
count,  with  attempting  to  rape  said  Maria 
In&s  Lucero.  On  September  8,  1913,  an 
application  for  change  of  venue  was  made 
by  appellant  and  denied.  Thereafter  the 
trial  was  begun,  and  on  September  9tb  the 
jury  found  the  appellant  guilty  of  the  cliarge 
in  the  first  count  The  appellant  was  there- 
after sentenced  to  20  years  in  the  peniten- 
tiary, and  from  such  verdict  and  judgment  of 
the  court  he  appeala 

Because  of  an  attack  upon  the  sufficiency 
of  the  evidence,  it  is  necessary  to  make  a 
more  complete  statement  of  tlte  facta  than 
ordinarily  would  be  necessary.  ' 

On  the  night  of  July  13,  1913,  Filimonia 
Lucero,  the  mother  of  Maria  ln6z  Lucero,  the 
girl  upon  whom  the  assault  was  made,  her 
husband  and  two  other  children,  aged  one  and 
nine  years,  respectively,  retired  to  their  one 
bed,  which  was  made  on  the  ground  outside  of 
the  residence  of  the  family,  in  the  town  of 
Cuerva,  N.  M.  The  nine  year  old  daughter 
slept  on  the  outside:  next  to  her  slept  Maria 
Indz,  the  little  girl  upon  whom  the  assault 
was  conkmltted ;  the  mother  lay  next  to 
Maria-  InSz ;  next  to  the  mother  lay  the  one 
year  old  daughter;  and  next  to  her  lay  the 
father.  About  3  o'clock  In  the  morning  of 
the  14th  of  July,  the  mother  reached  over 
to  where  Maria  Inte  bad  lain  during  the 
early  part  of  the  night,  for  the  purpose  of 
seeing  that  the  girl  was  properly  covered. 
The  mother  discovered  that  the  girl  was 
not  in  bed,  but  absent  Later,  in  the  early 
morning,  the  six  year  old  girl  being  sdll 
absent,  friends  and  relatives  were  told  of 
the  incident,  and  a  search  for  the  missing 
girl  was  t>egun.  This  was  alMut  sunrise  of 
that  morning.  Miguel  Molina  and  Jos6  Maria 
Romero  were  summoned  to  the  Lucero  bouse, 
and  they  found  large  barefoot  tracks  leading 
from  close  to  the  house.  They  followed  these 
tracks  for  some  distance.  Then  the  tracks 
took  the  appearance  of  shoe  tracks.  The 
witnesses  stated  that  the  person  whom  they 
were  tracking  had  put  on  his  shoes.  The 
tracks  led  to  some  further  distance  and  to 
a  cedar  tree.  Under  the  tree  the  ground 
looked  lUie  It  had  been  freely  trampled, 
and  a  little  pool  of  blood  was  seen  there  by 
the  witnesses.  The  larger  tracks  led  east- 
ward from  the  cedar  tree,  and  the  smaller 
tracks  led  towards  the  north.  Molina  and 
Romero  then  took  -up  the  smaller  tracks 
and  after  going  a  short  distance  they  came 
upon  Maria  InSz  Lucero,  the  missing  girl, 
standing  mute.  The  men  took  her  in  their 
arms  end  carried  ber  to  the  Lucero  bouse, 
the  home  of  the  child.  When  they  arrived 
there  the  girl  was  in  an  unconscious  con- 
dition. When  found  slfe  was  wearing  only 
a  short  skirt  When  put  to  bed  the  night 
previous  she  had  other  clothes  on  her  body. 


•For  other  cum  see  same  topic  and  SMtion  NUlfBBR  In  Dm.  Dig.  *  Am.  DIx.  Key-Ko.  Swlos  ft  Rop'r  Indexas 
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Including  the  little  skirt  The  girl  was  hand- 
ed to  the  mother,  who  placed  her  In  bed,  and 
thereafter  summoned  a  physldan.  The  phy- 
sician, and  others  found  blood  on  the  girl's 
legs  and  clothing.  Blood  was  also  flowing  from 
the  vagina.  The  doctor  examined  the  child, 
and  found  that  a  penetration  of  the  vagina 
had  been  effected,  and  that  the  hymen  was 
ruptured.  Ten  days  later  the  physician 
found  an  unnatural  discharge  of  matter  from 
the  vagina,  which  Indicated  that  the  (dilld 
had  "probably"  an  Inf^tlon  of  gonorrhea, 
although  the  doctor  was  not  sure  that  gon- 
orrhea had  set  In,  for  he  made  no  micro- 
scopical examination  of  the  discharge  to  ascer- 
tain whether  the  gonococcus  was  present 
therein.  When  the  little  girl  went  to  bed  on 
the  night  of  the  13th,  she  was  In  perfect 
health.  All  the  tracks  were  In  sandy  soil, 
except  at  long  Intervals  when  a  tmck  or  two 
was  seen  upon  the  rocka 

'  About  6  o'clock  of  the  morning  of  the  14th 
of  July,  1913,  the  appellant  came  to  the  house 
of  a  man  named  Sarraclno,  where  Jos^  Car- 
rlllo  was  working,  and  called  In  a  loud  voice 
to  another  man  working  there.  The  appel- 
lant came  close  to  3oa6  Carrlllo  and  the  lat- 
ter saw  two  spots  of  blopd  upon  the  white 
shirt  then  worn  by  appellant  Between  12 
and  1  o'clock  of  the  night  of  July  13th,  the 
appellant  was  seen  within  200  yards  of  the 
house  of  Lucero. 

Teodoro  Bautlsta,  a  IJaguna  Indian,  fol- 
lowed the  foot  tracks  leading  from  the  cedar 
tree  eastward,  and  found  that  they  then  led 
to  the  stable  of  Nardso,  then  through  a 
little  alley  into  the  road,  and  then  to  the 
house  of  this  appellant  The  Indian  then 
went  in  search  of  the  appellant  and  later 
found  him.  Seeing  blood  spots  on  the  shirt 
of  the  appellant  the  Indian  led  the  appellant 
close  to  a  church,  and  there  endeavored  td 
pull  the  appellant's  shirt  up  to  And  more 
blood,  but  this  action  was  resisted.  The 
appellent  all  this  time  was  nervous,  and  his 
"chin  trembled."  The  Indian  then  compared 
the  new  tracks  made  by  the  appellant  in  his 
walk  to  the  church  with  those  leading  off 
from  the  cedar  tree,  and  found  them  to  be 
the  8am&  The  day  following  this  incident 
the  appellant  had  a  conversation  with  the 
Indian,  wherein  he  said  to  the  Indian: 

"Here,  brother,  friend,  you  are  my  friend; 
if  you  don't  tell  the  truth  there  in  court,  be- 
cause you  tracked  me,  I  will  pay  you  $10. 
Please  do  me  the  favor.  When  I  get  home,  I 
will  pay  yon  more  money;  and  now  tell  me 
how  much  you  want." 

A  week  previous  to  the  date  of  the  trial 
the  appellant  offered  Miguel  Molina,  one  of 
the  witnesses  for  the  state,  $100  if  he  "would 
be  In  his  favor." 

The  testimony,  <m  the  other  hand,  for  the 
appellant  was  In  the  nature  of  an  alibL  He 
testified  that  he  was  at  a  show  until  9  or  10 
o'clock,  and  that  he  went  from  there  to  the 
saloon  of  one  D'Armond ;  that  be  wa«  there 
with  some  other  boys,  and  that  he  went  from 


there  to  the  house  of  Mrs.  Baca,  where  he 
was  stopping,  and  from  there  to  the  house  of 
his  uncle,  Teofllo  Sarraclno;  that  he  got  up 
about  7  or  8  o'clock  the  next  morning,  and 
ate  breakfast  at  his  nncle's  bouse;  that  he 
did  not  see  the  Indian,  Bautlsta,  until  after 
he  started  to  town  that  morning.  The  boys 
who  were  with  him,  Rodrlquez  Baca  and 
Margarlto  Baca  corroborated  his  story  up  to 
the  time  they  left  him  between  11  and  12 
o^clock,  and  the  uncle  testified  that  he  saw 
him  in  the  house  in  bed  about  1  o'clock  In 
the  morning,  and  that  he  saw  him  again 
when  he  got  up  in  the  morning  about  7  or 
half  past  7  o'clock,  and  that  he  ate  break- 
fast with  him ;  and  it  is  in  evidence  that  he 
had  previously  borne  a  good  character,  and 
had  never  been  in  trouble  before.  '  He  was  a 
married  man,  and  had  a  wife,  and  two  chil- 
dren, but  was  not  living  with  his  family. 

Edward  A.  Mann,  of  Albuquerque,  for  ap- 
pellant. Ira  L.  Grlmshaw,  Asst  Atty.  Qen., 
for  ttie  State. 

HANNA,  J.  (after  stating  the  facts  as 
above).  Although  numerous  errors  were  as- 
signed, most  of  them  have  been  waived,  and 
we  will  consider  those  presented  for  our  ccm- 
slderatlon  in  the  order  in  wliich  they  are  re- 
ferred to  in  appellant's  brief ;  the  first  error 
being  that  there  is  not  sufficient  proof  to 
sustain  a  verdict  of  guilty. 

[1]  This  assignment  presents  a  double  as- 
pect as  argued  by  appellant;  his  first  con- 
tention being  that  there  is  a  total  failure  of 
proof  as  to  practically  all  the  material  alle- 
gations of  the  indictment  Because  of  this 
assignment  we  have  set  out  the  facts  at 
length,  and  it  is  onr  conclusion,  after  read- 
ing the  evidence  as  contained  in  the  record  as 
a  whole,  that  there  was  substantial  evi- 
dence, if  believed  by  the  Jury,  to  support  the 
verdict  It  has  been  held  oii  numerous  occa- 
sions, not  only  by  this  court  but  by  the  ter- 
ritorial Supreme  Court  that  where  there  is 
substantial  evidence  to  8upi>ort  a  verdict  the 
appellate  court  will  not  disturb  it  State  v. 
PadUla,  139  Paa  143;  State  v.  Roberts,  138 
Pac.  208;  State  v.  Baker,  17  N.  M.  479,  131 
Pac.  489. 

[2]  The  second  aspect  of  this  assignment 
as  presented  by  appellant  is  based  upon  the 
alleged  inadmissibility  ot  the  evidence  of  the 
two  witnesses,  Bautlsta  and  Molina,  whldx 
was  to  the  effect  that  appellant  had  attempt- 
ed to  bribe  them.  It  is  contended  that  tliis 
evidence,  having  gone  to  the  Jury  over  ap- 
pellant's objection,  undoubtedly  tending  to 
prejudice  the  Jury  against  him,  nevertheless 
did  not  tend  to  prove  the  offense  charged 
against  him,  except  as  to  a  portion  of  the 
evidence  of  one  of  the  witnesses  which  went 
to  show  that  this  witness  had  seen  blood 
upon  the  shirt  of  the  defendant  Further 
objection  was  made  to  the  evidence  of  the 
witness  Bautlsta  on  the  ground  tliat  there 
was  no  attempt  to  unalify  him  as  an  expert 
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witness,  until  after  his  testimony  In  chief, 
and  upon  the  suggestion  of  the  court  Upon 
the  first  phase  of  this  question — namely,  the 
evidence  going  to  show  an  attempt  to  bribe — 
we  believe  It  is  a  well-established  role  of 
evidence,  in  both  civil  and  criminal  cases, 
that  a  party's  fraud  In  the  preparation  or 
presentation  of  his  case,  such  as  the  sup- 
pression or  the  attempt  to  suppress  evidence 
by  the  bribery  of  witnesses,  can  be  shown 
against  him  as  a  circumstance  tending  to 
prove  that  his  case  lacks  honesty  and  truth. 
State  T.  Constantlne,  48  Wash.  218,  83  Pac 
317. 

[3]  As  to  the  obJectlcHi  that  the  Indian  wit- 
ness, BauUsta,  was  not  qualified  as  an  ex- 
pert, we  are  not  disposed  to  agree  that  this 
evidence  was  of  a  character  to  be  properly 
denominated  as  expert  evidence.  The  wit- 
ness merely  detailed  the  facts  which  had 
come  under  his  observation,  and,  aside  from 
the  fact  that  he  identified  the  tracks  which 
he  followed  as  the  tracks  of  the  defendant, 
basing  his  testimony  upon  bis  subsequent  ob- 
servation of  other  tracks  known  to  be  those 
of  the  defendant.  It  cannot  be  said  that  his 
evidence  In  any  wise  assumed  the  character 
of  expert  testimony.  And,  as  to  the  latter 
fact,  we  believe  there  can  be  no  objection 
upon  the  grounds  as  stated.  The  opinion  of 
the  witness  in  this  respect  was  based  upon 
measurements  of  the  different  tracks,  which 
were  compared  by  the  witness,  tor  the  pur- 
pose of  ascertaining  whether  or  not  they  cor- 
responded with  one  another.  It  is  laid 
down  as  a  rule  of  criminal  evidence  that: 

"Evidence  of  the  Identity  of  the  accused  with 
the  person  who  committed  the  theft,  derived 
from  a  comparison  of  the  foot  tracks,  is  lul- 
missible."     Underbill  on   Crim.   Ev.   p.   364. 

The  same  author  also  says  in  the  same 
work,  at  page  400,  that: 

"The  comparison  of  footprints  proved  to 
have  been  made  by  the  prisoner  with  other 
tracks  or  footprmts  found  near  the  scene  of 
the  homicide  U  relevant,  if  a  doubt  arises  on 
the  evidence  which  was  the  slayer." 

The  same  author,  at  page  438,  further 
aays: 

"A  witness  who  has  measured  the  tracks 
of  man  or  beast  and  compared  his  measurement 
with  the  footwear  of  the  accused,  or  of  a  horse 
owned  by  him,  may  testify  to  the  results  and 
may  state  that,  in  his  opinion,  a  correspond- 
ence exists  in  size  and  shape." 

Mr.  Wharton,  in  his  work  on  Criminal  EM- 
dence  (section  936),  states  that  the  weight  of 
authority  sustains  the  rule  that  the  witness 
may  always  testify  to  the  facts  and  circum- 
stances of  the  footprints  or  tracks,  but  that 
the  courts  are  about  equally  divided  upon 
the  question  of  whether  or  not  the  witness 
may  express  an  opinion  as  to  their  identity. 

In  tills  case  the  witness  testified  the  tracks 
were  the  same,  which,  of  course,  might  be 
contended  was.  In  effect,  stating  that  the  par- 
ticular tracks  at  the  scene  of  the  crime  were 
those  of  the  defendant,  as  he  was  connected 
with  the  tracks  made  later,  and  which  were 
used  for  the  purpose  of  comi>arison.  -  We  fully 


appreciate  the  fact  that  great  caution  sbonld 
be  exercised  in  admitting  evidence  of  this 
character,  but  we  believe  in  this  case  the  facts 
Jnstlfy  the  admission  of  this  particular  evi- 
dence, and  the  evidence  in  question  was  more 
closely  approximating  evidence  of  the  fact  in 
qaeetion  rather  than  the  conclusion  or  opin- 
ion of  the  witness  which  might  have  required 
a  showing  of  expert  ability,  and  it  was  the 
only  evidence,  in  our  opinion,  that  could  have 
been  adduced  to  prove  the  fact  For  this 
reason  it  bears  some  similarity  to  the  ca^ 
of  State  V.  Cooley,  recently  decided  by  this 
court,  and  reported  at  140  Pac.  1111,  at  1118, 
52  L.  B.  A.  (N.  S.)  230.  As  sUted  in  that 
opinion: 

"The  witness.  In  effect,  describoa  the  facts 
when  be  Kives  bis  opinion.  It  is  his  way  of 
statin;  tnem.  Sacn  testimony  is  admitted 
from  necessity.  A  witness  can  seldom  give  in 
detail  all  the  points  and  particles  which  go 
to  make  up  his  belief,  but  he  can  characterize 
them." 

So,  In  the  present  case,  the  witness  ctuuv 
acterized  the  tracks  which  were  the  subject 
of  inquiry,  and  said  that  they  were  the  same. 
He  could  not  detail  the  circumstances  which 
led  him  to  believe  that  they  were  the  same, 
and  this  evidence  la  admissible  by  reason  of 
the  necessity  of  the  case,  and  because  of  the 
fact  that  the  jury  could  not  be  informed  upon 
the  matter  of  the  identity  of  the  tracks  ex- 
cept upon  such  evidence  as  thl&  We  therefore 
are  of  the  opinion  that  no  error  was  com- 
mitted upon  this  ground  of  the  assignment 

[4]  The  next  assignment  of  error  urged  by 
appellant  is  predicated  upon  the  refusal  of 
the  trial  court  to  allow  the  defendant  to 
show  by  a  witness,  Demfido  Baca,  what 
the  statement  of  the  prosecutrix  was  Imme- 
diately after  she  regained  consciousness  aft- 
er the  alleged  offense.  One  of  the  grounds 
upon  which  error  in  this  action  of  the  trial 
court  is  predicated  is  that  the  statement  was 
a  part  of  the  res  gestae,  but  it  is  further  con- 
tended that  the  alleged  statement  In  question 
was  admissible  as  independent  evidence.  In 
our  opinion,  there  are  several  reasons  why 
this  assignment  is  not  well  taken.  First  of 
all.  It  cannot  be  seriously  urged  that  this 
testimony  was  a  part  of  the  res  gesbe.  The 
time  of  the  crime  is  not  definitely  fixed,  but 
It  occurred  at  some  hour  during  the  night 
The  child  was  found  some  time  after  she  was 
missed  In  the  morning,  and  was  returned  to 
her  home,  additional  time  thereby  elapsing 
which  is  not  fixed  or  certain.  At  a  later 
time  after  her  return  to  her  home,  which  by 
the  witness  referred  to  was  said  to  be  a  very 
little  whUe  after,  a  question  was  proi>ounded 
to  the  child  by  the  aunt,  who,  it  Is  alleged, 
asked  her  who  took  her  from  home.  The  an- 
swer to  this  question,  which  was  excluded  by 
the  court  upon  the  ground  that  the  child 
was  an  Incompetent  witness.  Is  the  action 
upon  which  error  is  predicated.  It  does  not 
appear  from  the  record  what  the  answer 
would  have  been  had  It  been  admitted,  and. 
so  far  aa  the  record  discloses,  the  answer 
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might  bare  been  that  the  defendant  was  the 
^rson  who  took  her  from  home.  In  other 
words,  there  was  no  offer  to  prove  any  fact 
which  would  Indicate  that  the  defendant  had 
l>een  prejudiced  by  the  exclusion  of  the  testi- 
mony.. 

As  stated  by  Mr.  Elliott,  In  his  worlE  on  Ap- 
pellate Procedure,  i  592: 

"A  ruling  must  appear  by  the  record,  and 
from  the  record  it  must  be  shown  to  be  er- 
roneous in  the  strict  sense;  that  is,  it  must 
appear  that  the  ruling  was  wrong,  and  that  it 
probably  bo  operated  as  to  bring  about  a  wrong 
anal  result." 

In  other  words,  the  error  must  appear 
Crom  the  face  of  the  record,  and  we  believe  It 
to  be  well  established  that  errors  must  not 
mly  appear  upon  the  face  of  the  record,  but 
must  appear  to  be  probably  prejudicial. 
Barter  v.  Eltzroth,  111  Ind.  159, 12  N.  E.  129. 

We  therefore  conclude  that  this  assignment 
of  error  is  not  well  taken,  as  it  does  not  ap- 
pear that  the  defendant  was  prejudiced  by 
the  exclusion  of  the  evidence  in  question. 

[S]  The  third  assignment  of  error  present- 
ed for  our  consideration  is  predicated  upon 
alleged  error  in  the  trial  court's  refusal  to 
(rant  a  change  of  venue.  Appellant,  in  his 
affidavit,  asserted  is  belief  that  he  could  not 
obtain  a  fair  trial  In  Valencia  county,  by  rea- 
son of  prejudice  of  the  Inhabitants  thereof 
against  blm,  arising  ont  of  public  excitement 
and  local  prejudice,  which  affidavit  was  sup- 
ported by  the  affidavit  of  two  witnesses,  who 
swore  tbey  were  disinterested  and  believed 
the  matter  alleged  in  the  affidavit  of  the  ap- 
pellant. The  court  caused  the  testimony  of 
the  supporting  witnesses  to  be  taken,  which 
resulted  in  a  showing  that  they  bad  heard 
some  conversation  concerning  the  case,  and 
talk  that  the  defendant  ought  to  be  punished, 
but  did  not  know  whether  the  appellant  could 
obtain  a  fair  trial  in  the  county  or  not' 
Whereupon  the  court  denied  the  motion  for 
a  change  of  venne. 

It  is  contended  by  appellant  that  the  In- 
quiry of  the  court  Into  the  merits  of  the  affi- 
davits upon  which  the  application  for  change 
of  venue  was  based  could  only  be  directed  to 
the  interest  of  the  witnesses,  and  that  the 
court  was  limited  In  Its  inquiry  thus  far.  It 
Is  argued  that  there  is  nothing  In  the  statute 
(secUon  2881,  C.  L.  1897)  that  authorizes  the 
court  to  Inquire  into  the  source  of  knowledge 
of  the  witnesses;  the  only  question  before 
the  court  being.  Are  the  two  witnesses  sup- 
porting the  affidavit  disinterested?  It  being 
contended  that,  if  the  court  so  finds,  the 
statute  is  fully  compiled  with,  and  it  is  man- 
datory upon  the  court  to  grant  the  change 
of  venue.  This  question  is  ably  discussed  In 
the  learned  brief  of  the  Attorney  General, 
and  we  do  not  desire  to  cumber  this  opinion 
with  a  full  discussion  of  the  matter  as  pre- 
sented therein,  believing  it  is  sufficient  to 
say  that  we  consider  that  the  question  is  ful- 
ly disposed  of  by  the  territorial  Supreme 
Court  in  the  case  of  Territory  v.  Cheney,  16 
N.  M.  476, 120  Pac.  335,  where  the  court  said: 
146P.-69 


"The  witnesses  produced  in  support  of  the 
application  should  be  examined  in  court,  as 
to  IcnowledKe  and  interest,  and,  if  the  presiding 
judg«  is  ot  the  opinion  that  their  testimony 
does  not  establish  the  grounds  of  the  motion, 
he  should  deny  it." 

We  also  fally  agree  with  the  holding  of 
the  territorial  Supreme  Court  In  the  case  last 
referred  to,  which  we  believe  to  be  applicable 
to  the  present  case,  that  an  ordMr  of  the  dis- 
trict court  denying  the  motion  for  a  change 
of  venue  will  not  be  reversed  by  this  court 
unless  the  record  shows  an  abuse  of  discre- 
tion, which  in  this  case  it  does  not. 

For  the  reasons  stated,  we  cannot  hold 
that  the  assignment  as  to  the  denial  of  the 
change  of  venue  is  well  taken. 

The  only  remaining  assignment  of  error 
urged  by  appellant  In  his  brief  Is  that  the 
court  erred  In  refusing  to  quash  the  indict- 
ment, and  also  In  permitting  the  state  to  In- 
troduce testimony  over  defendant's  objection, 
for  the  reason  that  no  offense  against  the 
state  was  charged  In  the  indictment.  It  Is 
asserted  that  this  indictment,  being  based 
upon  sections  1090  and  1091  of  the  Compiled 
Laws  of  1897,  is  defective.  In  that  the  indict- 
ment nowhere  charged  that  the  defendant 
was  either  over  the  age  of  14  years  or,  being 
ander  that  age,  had  the  physical  ability  to 
commit  the  offense,  which,  it  is  Insisted,  were 
essential  ingredients  of  the  offense  that  it 
was  Incumbent  upon  the  state  both  to  allege 
and  prova  Appellant  cites  in  support  of  this 
assignment  the  case  of  Hubert  v.  State,  a  Ne- 
braska case  found  in  74  Neb.  220,  104  N.  W. 
276,  106  N.  W.  774,  and  the  case  of  Schramm 
V.  People,  220  111.  17,  77  N.  E.  117,  B  Ann. 
Cas.  Ill,  and  also  the  case  of  Wistrand  v. 
People,  213  HI.  72,  72  N.  E.  748,  in  which 
case  the  several  courts  held  that  proof  of  the 
defendant's  age  was  necessary  and  material 
In  order  to  establish  the  corpus  delicti  It  Is 
to  be  observed,  however,  that  the  statutes 
upon  which  the  several  indictments  in  these 
cases  were  based  were  substantially  different 
from  that  of  ours,  in  that  the  element  of  age 
was  an  essential  part  of  the  statute.  As  in 
the  Nebraska  case,  where  the  statute  read, 
"Or  If  any  male  person  of  the  age  of  eighteen 
years  or  upwards,"  etc.,  and  In  the  Illinois 
statute,  upon  which  both  the  Illinois  cases 
were  based,  the  statute  read,  "Every  male 
person  of  the  age  of  sixteen  years  and  up- 
wards, who  shall,"  eta,  necessarily  the  age 
of  the  accused  must  be  specifled  in  an  indict- 
ment based  upon  either  of  these  statutes. 
Our  statute  (section  1091)  provides  as  fol- 
lows: 

"No  conviction  for  rape  can  be  had  against 
one  who'  is  under  the  age  of  fourteen  years  at 
the  time  of  the  act  alleged,  unless  his  physical 
ability  to  accomplish  penetration  is  proved 
as  an  independent  fact  l>eyond  a  reasonable 
doubt" 

Section  1090,  C.  L.  1897,  which  defines  the 
crime  of  rape,  does  not  contain  any  limitation 
as  to  the  age  of  the  person  charged  wi;h  the 
crime,  as  In  the  case  of  Nebraska  and  Illinois 
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statutes,  bnt  simply  provides  "that  a  i>erBon 
perpetrating"  shall  be  punished  as  therein 
provided.  And  It  veas. under  this  section  of 
the  statutes  that  the  defendant  is  accused 
by  the  indictment  In  question.  If  It  should 
appear  at  the  trial  that  the  accused  was  a  per- 
son under  the  age  of  14  years,  the  provisions 
of  8ectl<Ni  1091  would  apply,  and  the  statute 
in  question  might  be  urged  in  bar  of  the  con- 
viction, should  the  evidence  fail  to  prove  the 
physical  ability  as  defined  in  the  statute.  It 
would  also  be  sufficient  to  say,  in  connection 
with  this  assignment  of  error,  that  the  point 
cannot  be  now  raised  for  the  first  time,  not 
having  been  previously  called  to  the  atten- 
tion of  the  trial  court  during  the  progress  of 
the  trial. 

The  record,  however,  we  desire  to  say,  dis- 
closes, that  the  appellant  was  a  married  man, 
and  the  father  of  two  children,  which  would 
at  least  show  that  the  assignment  was  not 
meritorious  in  point  of  fact,  if  valid  as  a 
technical  legal  objection. 

Finding  no  errors  in  the  record,  the  Judg- 
ment of  the  trial  court  la  affirmed;  and  it 
is  so  ordered. 

ROBBBTS,  C.  J.,  and  PARKBB,  J.,  concur. 


(26  Idabo.  723) 
EXCHANGE  STATE  BANK  t.  TABEB. 
(Supreme  Court  of  Idaho.     Jan.  28,  1916.) 

1.  Appkal  and  Ebbob  (S  969*)— Tbiai.  (S  25*) 

—  DiSCBKTIONABY     RUURO  —  ABOUUKNT     OF 

Cotjnsei^Obdeb. 

The  order  of  trial  in  a  civil  case  is  provid- 
ed by  section  4383,  Rev.  Codes,  and  directs  that 
the  trial  must  proceed  in  the  order  there  indi- 
cated, unless  the  judge,  for  special  reasons,  oth- 
erwise directs,  and  where  an  action  is  brought 
on  promissory  notes,  and  the  respondent  admits 
the  execution  of  such  notes,  but  makes  special 
defenses  thereto.  It  rests  in  the  sound  discre- 
tion of  the  trial  court  to  direct  the  order  of  ad- 
dressing the  jai7,  and,  unless  there  Is  a  clear 
abuse  of  discretion,  this  court  will  not  disturb 
the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  it  8845-3S48:  Dec  Dig.  i 
969:*  Trial,  Cent  Dig.  ii  44-75;  Dec.  Dig. 
i  26.*] 

2.  Altebation  or  Instbuuents  (U  26,  27*)— 
Tbiai.    (S    250*)  — Evidencb  — Bubdkn    of 

PbOOF— iNSTBtrCTIONS. 

Where  a  note  appears  to  have  been  altered 
in  a  material  respect,  the  onus  is  on  the  party 
seeking  to  enforce  the  payment  to  show  that  it 
is  not  void,  but,  where  the  respondent  in  his 
answer  and  counterclaim,  in  express  terms,  ad- 
mits the  execution  and  delivery  of  the  notes, 
which  are  set  out  in  full  in  the  complaint,  and, 
when  introduced  in  evidence,  are  in  the  same 
condition  as  they  appeared  in  the  complaint,  the 
respondent  should  not  be  permitted  to  Introduce 
evidence  tending  to  establish  any  alteration, 
nor  should  the  court  Instruct  the  jury  upon  the 
law  governing  the  alteration  of  written  instru- 
ments. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instruments,  Cent  Dig.  J§  216-229,  230-247: 
Dec  Dig.  Jl  25,  27;*  Trial,  Cent  Dig.  |f 
684-586;    Dec  Dig.  |  250.*] 


S.  Altebation    of   iNsTBDVBNTa    (|    27*)  — 

Notes — Pbesumption. 

Where  the  notes  are  set  out  in  the  com- 
plaint, and,  when  introduced  in  evidence,  are 
in  the  _  same  condition  as  they  appear  in  the 
complaint,  and  respondent  admits  in  express 
terms  the  execution  and  delivery  of  the  notes, 
it  will  be  presumed  that  any  alteration  was 
made  prior  to  the  execution  of  the  notes. 

[Ed.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  §S  230-247 ;  Dec.  Dig. 
{  27.*] 

4.  EsrOPPKI,  (I  90*)— COWDTJCT— Lkoautt  of 
Act. 

Where  a  party  by  conduct  has  intimated 
that  he  consents  to  an  act  which  has  been 
done  or  will  offer  no  opposition  thereto,  though 
it  could  not  have  been  lawfully  done  without 
his  consent,  and  he  thereby  induces  others  to 
do  that  from  which  they  otherwise  might  have 
abstained,  he  cannot  question  the  le^lity  of 
the  action  to  the  prejudice  of  those  who  have 
acted  on  the  fair  mferenoe  to  be  drawn  from 
his  conduct 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent    Dig.    H    242-244,   248-266;     Dec.   iSig. 

5.  PUIDOBB  (i  80*)— DUTT  OF  PiXDOEB— GOI.- 

latkbai.. 

A  pledgee  mnst  exercise  ordinary  and  rea- 
sonable diligence  to  secure  the  fruits  of  the  col- 
lateral, but  he  is  held  to  no  greater  degree  of 
diligence,  and  extraordinary  care  and  efforts  in 
the  collection  of  the  collaterals  are  not  neces- 
sary. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent. 
Dig.  SS  75-85 ;   Dec.  Dig.  {  30.*] 

6.  PLEDOES  (§  30*) — COIXATEBAXr— Neqlioenck 

OF  Agent. 

Where  a  person  is  Jointly  agreed  upon  by 
the  pledgor  and  pledgee  to  make  collection  of 
collateral  notes,  he  becomes  the  representative 
of  both  parties,  and  neither  can  charge  the  other 
with  negligence. 

[EM.  Note. — For  other  cases,  see  Pledges, 
Cent  Dig.  {{  75-85;    Dec  Dig.  {  SO.*] 

7.  Befubai.  of  Inbtbdctiors. 

Refusal  to  give  certain  instructions  re- 
quested by  appellant  held  to  be  error. 

8.  Pledges  (S  36*)— Gollatebal— Damages— 
Evidence. 

Beld,  that  it  was  error  to  reject  certain  evi- 
dence offered  by  appellant 

[EkI.  Note.— For  other  cases,  see  Fledges, 
Cent  Dig.  U  92-94;   Dec  Dig.  |  86.*] 

9.  Evidence   (§  271*)— Adiccbsibilitt- Self- 
Sebvino  Letteb^ 

The  admission  of  certain  evidence  over  the 
objection  of  the  appellant  held  to  be  error. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  a  1068-1079,  1081-1104;  Dec  Dig. 
f  271.*] 

10.  Appeal  and  Ebbob  (|  1176*)  —  Disposi- 
tion of  Cause — Remand  with  Dibections. 

Where  a  party  is  entitled  to  have  a  verdict 
directed  in  his  favor  at  the  close  of  the  evi- 
dence, and  the  case  is  reversed  on  his  appeal, 
a  new  trial  will  not  be  ordered.  The  case  will 
be  remanded,  with  instructions  that  judgment 
be  entered  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  4588-4596;  Dec  Dig.  f 
1176.'] 

Appeal  from  District  Court,  Twin  Falls 
County ;  C.  O.  Stockslager,  Judge. 

Actl(Xi  by  the  Exchange  State  Bank,  a  cor- 
poration, against  George  C.  Taber.  From 
Judgment   for   defendant,   plalntifr   appeals. 
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Bereraed  and  remanded,  with  directions  to 
enter  Judgment  for  plaintiff. 

Sweeley  tn  Sweeley,  of  Twin  Falls,  for  ap- 
pellant Longley  &  Walters,  of  Twin  Falls, 
for  respondent 

BUDGB,  J.  This  iR  an  action  brought  in 
the  district  court  of  Twin  Falls  county,  by 
the  appellant  Exchange  State  Bank,  a  cor- 
poration, against  George  C.  Taber,  respond- 
ent Judgment  upon  a  verdict  of  the  Jury 
was  entered  against  the  appellant  for  the  sum 
of  $3,924.07  upon  the  respondent's  counter- 
claim. From  said  Judgment  an  appeal  was 
prosecuted  to  this  court  On  the  14th  day  of 
March,  1914,  a  majority  and  minority  opin- 
ion was  handed  down,  resulting  in  a  reTersal 
of  the  Judgment  of  the  trial  court  and  re- 
manding said  cause  for  a  new  trial  There- 
after a  petition  for  rehearing  was  filed  by 
both  the  appellant  and  respondent,  which  pe- 
tition was  granted. 

This  action  was  brought  to  recover  upon 
two  promissory  notes ;  one  for  $504.49,  dated 
January  1,  1911,  payable  May  1,  1912;  the 
second  note  was  for  %2J3SS,  dated  October  8, 
1911,  payable  six  months  after  date.  Both 
notes  bear  Interest  at  6  per  cent  per  anum. 

The  respondent.  In  bis  answer,  admits  the 
execution  and  delivery  of  the  two  notes,  but 
denies  that  they  were  the  pr<f>erty  of  the 
appellant,  and  that  they  were  unpaid  or  past 
due,  and  alleges  affirmatively  that  eadi  of  said 
notes  has  been  fully  paid  and  discharged  by 
reason  of  the  facts  alleged  in  the  affirmative 
allegations  of  respondent's  answer  and  the 
facts  as  alleged  in  respondent's  counterclaim, 
which,  in  substance  and  effect,  are  that  the 
appellant  had  been  negligent  in  Its  handling 
of  said  promissory  notes,  which  had  been 
pledged  with  the  appellant  by  the  respondent 
as  collateral  security  to  respondent's  obliga- 
tion, to  his  damage  In  the  sum  of  $6,566. 

From  the  record  it  appears  that  on  the 
8th  day  ot  April,  1907,  James  T.  Bobinson, 
of  Jackson  county.  Mo.,  and  George  O.  Taber, 
the  respondent  herein,  then  of  Corral  county, 
111.,  entered  into  an  agreement  whereby  Bob- 
inson and  Taber  became  the  owners  of  a 
tract  of  land  in  Kansas  City,  Mo.  Taber 
furnished  the  purchase  price  of  the  land. 
Bobinson  was  to  furnish  all  mater^l  and  la- 
bor in  erecting  nine  houses,  and  was  to  pay 
tor  all  street  improvements,  and  to  furnish 
all  necessary  funds  to  erect  the  houses,  and, 
on  the  completion  and  sale  of  the  houses, 
Taber  was  to  receive  $9,200  as  his  full  share 
and  interest  in  the  whole  transaction,  and  to 
accept  payments  under  the  following  con- 
tract: 

"Two-thirds  of  the  second  mortgage  paper  re- 
ceived from  the  sale  of  the  above-described 
property  up  to  the  amount  and  not  to  exceed, 
nine  thousand  two  hundred  dollara,  and,  in 
•vent  that  two-tbirda  of  the  second  mortgage 
paper  does  net  amount  to  $9,200.00,  the  bal- 
ance to  be  Id  cash. 

"James  T.  Bobtnaon  agrees  to  collect  all  mon- 
ey paid  in  on  the  notes  turned  over  to  Geo.  O.  i 


Taber  from  the  Bale  of  the  above-described  prop- 
erty, and  remit  to  bim  the  1st  of  each  month 
the  entire  life  of  notes  given,  free  of  charge." 

On  the  2d  day  of  August,  1908,  the  re- 
spondent called  upon  John  E.  Wolf,  assist- 
ant cashier  of  the  appellant  at  Lanark,  IlL, 
and  told  Wolf  that  he  bad  some  notes  and 
collaterals,  and  wanted  to  arrange  to  borrow 
some  money  on  these  notes;  that  they  were 
at  Kansas  City  and  secured  by  mortgages; 
that  a  Mr.  Bobinson  had  been  and  was  col- 
lecting the  monthly  installments  as  they  be- 
came due,  and  was  sending  the  payments  to 
him ;  that  for  Wolf  to  investigate  the  mat- 
ter, and  that  a  William  Hess  who  resided  In 
the  dty  was  well  acquainted  with  Bobinson ; 
that  he  could  see  him,  and  that  he  could 
write  and  find  out  the  character  of  the  man, 
how  he  was,  etc.  About  two  weeks  thereaft- 
er respondent  met  Wolf,  and  it  was  arranged 
between  them  that  a  loan  should  be  made  to 
the  respondent;  that  the  bank  would  accept 
the  collateral  notes,  and  as  they  were  paid 
the  amounts  received  would  be  indorsed  up- 
on the  respondent's  obligation  to  the  bank. 
On  the  7th  day  of  September,  1908,  a  letter 
was  written  by  Wolf  and  signed  by  Taber, 
addressed  to  Bobinson  at  ICansas  City,  which 
is  as  follows: 

"I  have  talked  with  J.  B.  Wolf,  asst  cashier, 
with  whom  I  am  depositing  all  my  notes  ks  col- 
lateral, and  have  concluded  the  best  way  will 
be  for  you  to  send  all  my  notes  in  your  hands 
to  me  at  Twin  Falls,  Idaho.  I  will  indorse 
them  and  forward  them  to  Exchange  State 
Bank,  Lanark ;  then  they  return  them  to  you 
for  collection  the  same  as  I  have  done  and  you 
receipt  to  bank  instead  of  me.  I  inclose  your 
receipts.  Please  forward  notes  at  once  and 
oblige." 

In  pursuance  to  the  above  communica- 
tion, Bobinson  forwarded  the  collateral 
notes  to  Taber  at  Twin  Falls,  who  indorsed 
them,  and  then  sent  them  to  the  Exchange 
Bank  at  I^nark,  and  by  the  bank  they  were 
forwarded  to  Bobinson  at  Kansas  City. 

It  appears  that  in  the  construction  of  nine 
houses  upon  the  land  purchased  by  Taber 
the  material  was  bought  from  the  Belt  Line 
Lumber  Company;  that  within  two  months 
after  Bobinson  received  the  collateral  notes 
from  the  Exchange  Bank  the  Belt  Line  Lum- 
ber Company  filed  notices  of  materialmen's 
liens,  and,  in  order  to  avoid  foreclosure,  Bob- 
inson turned  over  the  collateral  notes  sent 
to  him  by  the  appellant  to  the  Belt  Line 
Lumber  Company  in  adjustment  of  its  claim, 
in  order  to  protect  the  land  and  houses  for- 
merly owned  by  Bobinson  and  Taber,  and 
wUch  formed  the  basis  of  their  contract  ot 
settlement  heretofore  referred  to.  The  ap- 
plication of  the  collateral  notes  in  the  ad- 
justment of  the  Belt  Line  Lumber  Company's 
claim  was  not  known  positively  by  either  the 
appellant  or  respondent  imtil  November  21, 
1911,  at  which  time  Bobinson  wrote  a  letter 
to  Taber,  addressed  to  Twin  Falls,  Idaho,  in 
which  he  admitted,  in  snbstance,  that  he 
had  used  the  collateral  notes  as  above  stated. 
For  some  time  after  the  collateral  notes  wero 
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diverted  by  Robinson,  he  continued  to  make 
paymenta  to  the  bank  according  to  the  pro- 
'vlBlon  of  the  collateral  notes,  first  regularly, 
and  latterly  at  irregular  periods,  and  finally 
ceased  to  make  any  payments.  The  appel- 
lant and  respondent,  as  shown  by  numerous 
exhibits,  persistently  urged  Robinson  to 
make  collections  of  the  collateral  notes. 

In  December,  1811,  Taber  went  to  Lanark 
for  a  conference  with  Wolf,  whldi  resulted  In 
Wolf  making  a  visit  to  Kansas  City  to  see 
Robinson.  There  is  evidence  In  the  record 
that  Taber  agreed  to  go  with  Wolf.  Be  did 
not  do  so.  Wolf  met  Robinson  In  Kansas 
City  and  made  a  conditional  settlement  with 
him,  and  then  returned  to  Lanark,  where  he 
immediately  afterwards  met  Taber.  A  day 
or  so  following  the  notes  agreed  In  the  set- 
tlement to  be  given  by  Robinson  and  his 
brother,  W.  S.  Robinson,  were  received  by 
mall  at  Lanark.  The  notes  were  made  pay- 
able to  Taber,  who  thereafter  indorsed  the 
notes  and  left  them  with  the  appellant  as 
collateral  security.  In  the  settlement  be- 
tween Taber  and  the  bank  it  appears  that 
there  was  $504.49  still  dae  on  the  larger  of 
the  two  notes  given  to  the  bank  by  Taber  on 
the  7th  day  of  September,  1908,  which  Is 
one  of  the  notes  in  this  action.  Thereafter 
Tabeir  returned  to  Twin  Falls. 

Upon  the  trial  it  was  agreed  that  there 
was  an  error  in  the  amount  for  which  Rob- 
inson gave  bis  notes  at  the  time  of  the  set- 
tlement made  In  Kansas  City  of  $400.  The 
trial  was  had  before  the  court  with  a  Jury, 
and  a  verdict  was  rendered  in  favor  of  the 
respondent  in  the  sum  of  $3,924.07.  This 
appeal  is  from  the  judgment 

[1]  Numerous  errors  are  assigned  by  ap- 
pellant The  first  is  that  the  court  erred  In 
holding  that  the  respondent  was  entitled  to 
open  and  close  the  argument  to  the  jury.  It 
rests  In  the  sound  discretion  of  the  trial 
court  to  direct  the  order  of  addressing  the 
]nry,  and,  unless  there  is  a  clear  abuse  of 
discretion,  this  court  will  not  disturb  the 
verdict  Section  4383,  Rev.  Codes;  Good- 
jmster  ▼.  Vorls,  8  Iowa,  834,  74  Am.  Dec.  313; 
Shaffer  v.  Des  Moines  Coal  Co.,  122  Iowa, 
233,  98  N.  W.  Ill;  Brunswick  &  W.  Rail- 
road V.  Wiggins,  113  Oa.  842,  39'  S.  E.  551, 
61  L.  B.  A.  513;  Day  v.  Woodworth,  13  How. 
863,  14  L.  Ed.  181 ;  Hall  t.  Weare,  92  U.  S. 
728,  23  L.  Ed.  600;  Lancaster  v.  ColUns,  115 
U.  S.  222,  6  Sup.  Ct  33,  29  li.  Ed.  373 ;  Flor- 
ence OU  &  R.  Co.  V.  Farrar,  109  Fed.  254,  48 
C.  C.  A.  845;  88  Oyc  1300. 

[2]  The  second  assignment  is  that  the 
G«rart  erred  in  giving  the  following  Instmc- 
tlon  to  the  Jury: 

"Ton  are  instructed  that  if  yon  believe  from 
the  evidence  in  this  case,  when  the  notes  sned  on 
were  originally  made  or  had  indorsed  thereon  by 
agreement  of  the  parties  at  any  time  after  mak- 
ing an  agreement  or  indorsement  to  the  effect 
that  the  same  were  not  to  be  collected  from  the 
defendant,  and  that  thereafter  said  notes  or  ei- 
ther of  them  were  altered  without  the  knowl- 
edge, authority,  or  consent  of  the  defendant,  l^ 


cutting  from  said  notes  mch  Indorsement,  then 
such  an  alteration  would  be  material,  and  the 
plaintiff  cannot  recover  upon  said  notes,  and 
your  verdict  should  be  for  the  defendant" 

[3]  The  notes  sued  upon  In  this  action  ai« 
set  out  in  full  in  the  complaint  The  answer 
of  the  respondent  admitted  the  execution  and 
delivery  of  the  notea  to  the  appellant.  The 
respondent  did  not  affirmatively  allege  in 
bis  answer  or  counterclaim  tliat  the  notes 
had  been  altered  In  any  respect  The  altera- 
tion of  the  notes  was  not  an  issue  in  the  case. 
The  general  rule  is  that  a  note  which  has 
been  altered  is  not  void,  nnless  the  alteration 
is  material  and  was  made  subsequent  to  its 
delivery  and  without  the  consent  of  the  par- 
ties liable.  Where  a  note  appears  to  have 
been  altered  in  a  material  respect  the  onus 
is  on  the  party  seeking  to  enforce  the  pay- 
ment to  show  that  it  is  not  void;  but  where 
the  respondent  in  his  answer  and  counter- 
claim in  express  terms  admits  the  execution 
and  delivery  of  the  notes  which  are  set  out 
In  full  in  the  complaint,  and,  when  introduc- 
ed in  evidence,  were  In  the  same  condition 
as  they  appeared  in  the  complaint  the  re- 
spondent should  not  be  permitted  to  intro- 
duce evidence  tending  to  establish  any  al- 
teration, nor  should  the  court  instruct  the 
Jury  upon  the  law  governing  the  alteration 
of  written  instruments.  It  will  be  presumed 
that  the  alteration  was  made  before  the  ex- 
ecution of  the  instrument  The  above  in- 
struction, as  given  by  the  conrt  was  clearly 
prejudicial  error.  14  Ency.  PI.  4  Pr.  656; 
Kleeb  v.  Bard,  12  Wash.  140,  40  Pac  733 :  1 
Standard  Ency.  Proc.  822;  2  Am.  &  Bng. 
Ency.  Law  (2d  Ed.)  185. 

[6-7]  The  appellant  calls  attention  to  the 
court's  refusal  to  give  instruction  No.  6  re- 
quested by  the  appellant,  which  is  as  fol- 
lows: 

"In  the  handling  of  seenritlea  placed  with  it, 
the  plaintiff  was  required  to  exercise  only  ordi- 
nary diligence,  and  before  you  will  be  justified 
in  finding  fur  the  defendant  on  bis  affirmative 
defense,  or  on  his  counterclaim,  it  must  be 
established  by  the  evidence  that  the  plaintiff 
was  grossly  negli);ent  in  handling  such  securi- 
ties, and  that,  if  it  had  used  reasonable  dili- 
gence, it  could  have  collected  the  amounts  due 
on  said  collaterals,  and,  nnleas  you  find  that 
throQgh  the  gross  negligence  of 'the  nIaintiS 
the  defendant  was,  in  fact,  damaged,  toon  the 
defcndiint  has  failed  to  establish  his  affirmative 
defense  and  counterclaim." 

This  instruction  seems  to  be  within  the 
rule  announced  by  this  conrt  in  the  case  of 
Murphy  t.  Bartsch,  2  Idaho  (Hash.)  «36,  23 
Pac.  82.  It  is  impossible  to  prescribe  any 
definite  mle  applicable  to  every  case  of  prop- 
erty pledged  as  collateral  security;  each  case 
must  be  determined  by  the  attendant  facts 
and  circumstances,  rather  than  by  any  iron- 
clad rule;  but,  in  view  of  the  peculiar  cir- 
cumstances surrounding  this  case,  it  would 
have  been  eminently  proper  for  the  court  to 
have  given  this  instruction. 

[I]  The  next  error  that  we  will  consider  re- 
lates to  the  refusal  of  the  court  to  admit  cer- 
tain evidence  offered  by  the  appellant  touch- 
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Ing  the  disposition  of  the  collateral  security 
sent  to  Robinson  by  the  bank  and  by  Robin- 
eon  diverted.  There  Is  evidence  In  the  record 
which  shows  that  these  collateral  notes  had 
been  used  by  Robinson  for  the  express  pur- 
pose of  protecting  the  business  Interests  of 
the  respondent  and  Robinson.  If  this  was 
true,  and  the  respondent  had,  in  truth  and  In 
fact,  received  the  benefits  of  the  collateral 
security  either  in  whole  or  In  part  by  the  pay- 
ment of  certain  debts  that  were  liens  on  the 
property  formerly  owned  by  respondent  and 
Robinson,  and  out  of  which  respondent  ex- 
pected to  realize  upon  the  collateral  notes,  ap- 
pellant should  have  been  permitted  to  intro- 
duce any  testimony  that  might  establish  the 
appUcatton  of  the  proceeds  of  the  collateral 
notes  tov  the  benefit  of  the  respondent  This 
testimony  would  have  been  admissible,  if  for 
no  other  reason  than  for  the  purpose  of  re- 
ducing damages. 

[9]  We  are  of  the  opinion  that  the  court 
erred  tn  admitting  respondent's  exhibit  No. 
16,  a  letter  of  August  1,  1012,  written  by  Ta- 
ber  to  Wolf.  This  letter  was  self-serving  and 
immaterial.  It  had  reference  to  a  business 
transaction  that  had  been  for  some  consider- 
able time  closed  and  fully  settled. 

We  do  not  think  It  necessary  to  discuss 
each  of  the  remaining  17  assignments  of  er- 
ror separately.  They  are  based  upon  the  re- 
fusal of  the  court  to  grant  appellant's  motion 
to  strike  out  all  of  the  testimony  offered  by 
respondent  In  support  of  the  affirmative  al- 
legations of  his  answer  and  the  refusal  of 
the  court  to  grant  appellant's  motion  for  a 
nonsuit  at  the  conclusion  of  the  Introduction 
of  testimony  by  respondent  in  support  of  his 
counterclaim.  We  do  not  think  the  court 
erred  In  refusing  to  strike  out  the  testimony 
offered  by  respondent  In  support  of  the  affirm- 
ative, allegations  In  his  answer. 

The  serious  question  that  confronts  us  in 
this  case  is :  Was  there  sufficient  evidence  to 
Justify  the  court  in  submitting  this  case  to 
the  jury  after  all  of  the  testimony  was  re- 
ceived in  support  of  the  affirmative  allega- 
tions of  the  answer  and  counterclaim  of  re- 
spondent 7  It  appears  that  the  respondent, 
prior  to  bis  execution  of  the  two  notes  given 
to  the  Exchange  Bank  in  the  year  190S,  had 
entered  into  a  contract  in  the  year  1907  with 
Robinson,  of  Jackson  county.  Mo.,  whereby 
they  purchased  some  land  In  Kansas  City  for 
$6,500.  Taber  furnished  the  money  for  said 
purchase  as  his  part  of  the  enterprise.  Rob- 
inson was  to  furnish  the  material  and  labor 
in  the  erection  and  construction  of  nine  hous- 
es upon  the  lots.  Upon  completion  and  sale 
of  the  houses  and  lots,  Taber  was  to  receive 
$9,200  as  his  share  or  Interest  In  the  trans- 
action. The  evidence  shows  that  they  pro- 
ceeded with  the  contract  Robinson  procured 
the  material  for  the  erection  of  the  houses 
from  the  Belt  Line  Lumber  Company,  to 
which  company  be  became  indebted,  and  to 
which  company  the  collaterals  were  subse- 
quently turned  over  in  order  to  avoid  fore- 


closure proceedings  against  the  property. 
This  agreement  provided  that  Robinson 
should  collect  all  deferred  payments  for  the 
houses  free  of  charge  and  remit  the  money 
to  Taber.  When  Taber  went  to  the  bank, 
this  was  the  arrangement  that  existed  be- 
tween him  and  Robinson  and,  when  he  made 
the  loan  from  the  bank,  he  explained  to  the 
assistant  cashier.  Wolf,  that  he  had  these 
notes  and  the  arrangement  between  Robinson 
and  himself  for  the  collection  of  the  pay- 
ments as  they  became  due,  free  of  charge. 
It  was  Taber  who  made  the  bank  acquainted 
with  Robinson,  who  vouched  for  his  honesty 
and  Integrity,  and  who  suggested  that  an  in- 
vestigation of  Robinson's  character  and 
standing  In  the  community  where  he  Hved 
should  be  made  and  that  he  would  be  a  prop- 
er person  with,  whom  to  place  these  collateral 
notes  for  collection.  Taber  also  referred 
Wolf  to  one  Hess,  a  witness  in  this  case,  an 
old  acquaintance  of  Wolfs,  who,  Taber  said, 
would  substantiate  what  he  had  said  with 
reference  to  Robinson  aa  an  additional  rea- 
son why  the  collateral  notes  should  be  sent 
to  Robinson  for  collection. 

Taber  signed  a  letter.  Exhibit  J,  addressed 
to  Robinson,  requesting  him  to  forward  all 
the  notes  that  he  had  belonging  to  him  (Ta- 
ber) to  Twin  Falls  for  Indorsement  and  that 
he  (Taber)  would  forward  the  saate  to  the 
Exchange  Bank  at  Lanark  after  indorsing 
them,  to  be  by  said  bank  returned  to  Robin- 
son for  collection  In  the  same  manner  as  he 
had  theretofore  done  for  Taber.  Upon  re- 
ceipt of  the  notes  from  Robinson,  Taber 
wrote  Wolf,  of  date  September  21,  1908,  that 
he  had  Just  received  the  notes  from  Robin- 
son ;  that  he  had  Indorsed  the  same  and  sent 
them  for  security;  that  he  supposed  Robin- 
son had  written  him  (Wolf)  and  explained  all, 
and  further  stated:  "And  he  will  remit  to 
you  from  now  on  the  collections  on  same.'' 

The  bank  made  statements  from  time  to 
time  to  Taber,  accounted  for  all  payments 
made  through  Robinson,  and  in  numerous 
letters  urged  Taber  to  Insist  that  Robinson 
make  collection  upon  the  collateral  notes  and 
forward  the  same  to  the  bank  for  credit 
Taber  was  notified  by  the  bank  repeatedly 
that  Robinson  was  behind  with  the  collec- 
tions. The  bank  Informed  Taber  that  they 
had  requested  Hess  to  call  upon  Robinson, 
and  insist  upon  the  ctdlectlona  of  the  eollater- 
al  notes  being  made.  Taber  wrote  to  Wolf  In 
response  to  these  communications,  and  par- 
ticularly of  date  December  6,  1910,  as  fol- 
lows.: 

"Mr.  (3uy  Wolfe,  Lanark,  111.— Dear  Sir: 
Yours  rec'd  some  time  ago  in  regard  to  Mr. 
Robinson's  delingnence  on  payments.  I  have 
written  him  and  have  received  no  answer  from 
him.  I  wish  you  would  take  this  in  band  and 
see  what  you  can  do  with  him.  I  will  write 
him  again  this  evening. 

"XourB  respectfully,  Geo.  C.  Taber." 

There  are  numerous  communications  from 
Taber  to  the  bank  in  which  he  states  that 
he  has  written  Robinson  Insisting  upon  the 
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collection  of  the  collateral  notes,  and  re- 
quests the  bank  to  make  arrangements  with 
Hess  to  assist  in  the  collection  of  these  col- 
lateral notes.  In  each  and  all  of  these  com- 
munications, fairly  construed,  Taber  never 
relinquished  ownership  or  control,  or  his 
right  to  collect  the  collateral  notes.  It  is 
quite  clear  that  both  Taber  and  the  bank 
were  industrious  in  their  endeavor  to  bring 
about  the  collection  of  these  collateral  notes. 

On  November  21,  1911,  Robinson  addresses 
a  letter  to  Taber  at  Twin  Falls,  in  which  he 
informs  Taber  that  the  collateral  notes  have 
been  diverted.  After  receiving  this  informa- 
tion, on  December  25,  1911,  Taber  left  Twin 
Falls  for  Lanark  to  consult  Wolf.  After 
reaching  Lanark  a  settlement  was  finally 
brought  about  between  Robinson  and  Taber, 
and  the  notes  received  from  Robinson  were 
put  up  as  collateral  security  with  the  bank 
to  secure  the  payment  of  the  obligations  sued 
upon  in  this  action.  The  bank,  by  the  ver- 
dict of  the  Jury,  has  been  held  responsible 
for  the  loss  of  these  collateral  notes,  upon 
the  gr<Tund  and  for  the  reason,  as  appears 
from  the  record,  that  the  bank  was  negli- 
gent in  handling  these  collateral  notes  and 
their  failure  to  collect  the  same.  We  do  not 
think  the  record  supports  this  conclusion. 
Within  two  or  three  months  after  the  col- 
lateral notes  were  received  by  Robinson,  be 
diverted  them.  No  effort  upon  the  part  of 
the  bank  or  Taber  would  have  resulted  in 
the  recovery  of  these  collateral  notes.  There 
could,  therefore,  be  no  negligence  in  the  col- 
lection of  these  collateral  notes.  Robinson 
had  parted  with  them,  and  was  not  in  a  po- 
sition to  collect  the  payments  as  they  became 
due,  Therefore,  if  the  bank  was  negligent 
at  all,  its  negligence  consisted  in  forwarding 
the  notes  to  Robinson  for  collection.  This, 
the  bank  never  .would  have  done  if  it  had  not 
been  for  the  conduct  of  Taber,  which  con- 
sisted in  calling  the  bank's  attention  to  Rob- 
inson, recommending  him  as  a  man  capable 
and  honest,  the  proper  person  to  be  intrusted 
with  the  collection  of  these  notes,  who  would 
perform  the  services  free  of  charge,  and 
calling  the  bank's  attention  to  Hess,  an  old 
acquaintance,  to  verify  what  he  (Taber)  had 
said  with  reference  to  Robinson. 

[4]  "Where  a  party  by  conduct  has  inti- 
mated that  he  consents  to  an  act  which  has 
been  done  or  will  offer  no  opposition  thereto. 


though  it  could  not  have  been  lawfully  done 
without  his  consent,  .and  be  thereby  induces 
others  to  do  that  from  which  they  other- 
wise might  have  abstained,  he  cannot  ques- 
tion the  legality  of  the  action  to  the  preju- 
dice of  those  who  have  acted  on  the  fair 
Inference  to  be  drawn  from  his  conduct." 
Divide  Chnal  &  Reservoir  Co.  v.  Tenney 
(Colo.)  139  Pac.  1110;  TruesdaU  v.  Ward,  24 
Mich.  117. 

The  more  consistent  position  to  take  is 
that  Robinson  was  the  person  jointly  agreed 
upon  by  Wolf  and  Taber  to  collect  these 
collateral  notes;  that  he  became  the  Joint 
agent  of  both  of  the  parties ;  that  being  true, 
neither  could  charge  the  other  with  negli- 
gence. This  fact  is  further  emphasized  when 
we  consider  the  letters  written  by  Taber 
with  reference  to  thia  transaction,  and  that 
Taber  ratified  the  settlement  made  by  Robin- 
son and  Wolf,  Indorsed  the  notes  given  by 
Robinson,  and  thus  adjusted  his  obligations 
with  the  bank.  Murdock  v.  Clarke,  90  Cal. 
427,  27  Pac  275;  Damon  v.  Waldteufel,  99 
Cal.  234,  33  Pac.  903. 

[10]  We  think  that  it  was  the  duty  of  the 
court,  after  all  of  the  testimony  had  been 
submitted,  to  have  taken  the  case  from  the 
Jury  and  directed  that  Judgment  be  entered 
for  the  appellant.  Where  a  party  Is  enti- 
tled to  have  a  verdict  directed  in  his  favor 
at  the  close  of  the  evidence,  and  the  case  is 
reversed  on  his  appeal,  a  new  trial  will  not 
be  granted.  The 'case  should  be  remanded 
with  instructions  for  Judgment  to  be  entered 
in  his  favor.  Section  3818,  Rev.  Codes; 
Bernhard  v.  Reeves,  6  Wash.  424,  33  Pac. 
873;  Larson  v.  American  Bridge  Co.,  40 
Wash.  224,  82  Pac.  294,  111  Am.  St  Rep.  904. 
"Where  a  party  shows  no  right  to  recover 
•  •  *  nnder  any  possible  state  of  proof, 
the  court  is  not  bound  to  submit  the  case  to 
a  Jury."  Gorman  v.  Commissioners  of  Boise 
County,  1  Idaho,  655. 

For  the  foregoing  reasons,  the  Judgment 
appealed  from  must  be  reversed,  and  the 
cause  is  hereby  remanded,  with  instructions 
to  the  trial  court  to  enter  Judgment  for  the 
appellant  as  prayed  for  in  its  complaint.  In. 
accordance  with  the  views  expressed  in  this 
opinion.    Costs  are  awarded  to  appellant. 

SULLIVAN,  C.  J.,  and  MORGAN,  J;,  con- 
cur. 
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(M  IdaHo,  738) 

STATE  T.  DRISKIIX. 
(Snpreme  Court  of  IdBho.    Feb.  8,  1915.) 

Cbiminal  Law  (§  368*)— Witnessius  ({  317*) 

— Evidence — Res  Gest^ — Rape. 

Held,  that  the  evidence  is  sufficient  to  anp- 
port  the  verdict,  and  that  the  court  did  not  err 
in  refusing  to  give  certain  instructions. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  {f  806,  812,  814,  815.  821: 
Dec  D^.  I  368;*  Witnesses.  Cent.  Dig.  H 
lO8fr-10S;  Dec.  Dig.  |  317.*] 

Appeal  from  District  Court,  Nez  Perce 
Coonty ;   Edgar  C.  Steele,  Judge. 

Cbarlee  Drlskill  was  convicted  of  statutory 
rape,  and  appeals.    Affirmed.- 

NcNamee  &  Ham,  o£  Lewiston,  for  appe- 
lant J.  H.  Peterson,  Atty.  Gen.,  B.  Q.  Davis 
and  T.  C.  Coffin,  Asst  Attys.  Gen.,  and  Miles 
S.  Johnson,  Pros.  Atty.,  of  Lewiston,  for  the 
Stete. 

SULLIVAN,  a' J.  The  defendant  was  In- 
dicted and  convicted  of  the  crime  of  statuto- 
ry rape,  and  sentenced  to  an  indeterminate 
term  of  imprisonment  of  from  five  to  ten 
years  In  the  state  penitentiary.  A  motion  for 
a  new  trial  was  denied  and  this  appeal  is 
from  the  Judgment  and  order  denying  a  new 
trlaL 

Fifteen  errors  are  assigned  which  go  to  the 
admission  of  certain  evidence,  the  refusal  of 
the  conrt  to  give  certain  requested  instruc- 
tlmis,  and  In  permitting  the  prosecuting  at- 
torney to  make  certain  statements  during  his 
argument  to  the  Jury,  the  insufficiency  of  the 
evidence,  and  the  Impeachment  of  the  prose- 
catriz. 

After  an  etaminatlMi  of  the  record,  we  are 
fnlly  satisfied  that  the  evidence  is  sufficient 
to  support  the  verdict,  and  that  the  court 
did  not  err  in  the  admission  of  evidence. 
There  was  a  sufficient  corroboration  of  the 
testimony  of  the  prosecutrix. 

The  action  of  the  court  in  permitting  a 
witness  on  behalf  of  the  state  to  testify  that 
she  had  sexual  Intercourse  with  the  defend- 
ant within  a  very  few  minutes  after  he  had 
had  intercourse  with  the  prosecutrix  Is  as- 
signed as  error.  It  appears  that  said  witness 
and  the  prosecutrix  went  to  a  bam  with  the 
defendant  and  another  young  man,  and  there 
the  acts  referred  to  were  committed,  and 
that  after  the  defendant  had  had  intercourse 
with  the  prosecutrix  it  was  suggested  tliat 
the  young  men  change  girls,  and  thereupon 
the  change  was  made  and  the  defendant  had 
intercourse  with  die  other  girl,  and  the  rec- 
ord shows  that  such  acts  were  not  more  than 
15  minutes  apart  Being  so  close  together, 
and  really  a  part  of  the  res  gestae,  the  court 
did  not  err  in  admitting  the  evidence  refer- 
red to. 

After  an  examination  of  the  instructions 
requested  by  the  defendant  and  refused  by 
the  court,  we  are  satisfied  that  the  court  did 
not  err  in  refusing  to  give  said  instructions. 


As  to  the' impeachment  of  the  prosecutrix 
and  to  what  extent  the  Jury  would  give 
credence  to  her  testimony,  that  was  for  the 
Jury  to  determine,  and  we  do  not  tliink,  if 
the  Jury  believed  the  prosecutrix  tiad  made 
contradictory  statements,  they  must  of  neces- 
sity reject  all  of  her  evidence  as  untrue.  The 
Jury  evidently  concluded  from  all  of  the  evi- 
dence that  the  defendant  was  guilty  of  the 
crime  charged  beyond  a  reasonable  doubt, 
and  we  think  all  of  the  evidence,  taken  to- 
gether, would  Justify  that  conclusion. 

As  to  the  remarks  made  by  the  prosecuting 
attorney  in  his  argument  to  the  Jury,  we  do 
not  think  there  was  sufficient  error  in  those 
remarks  to  warrant  a  reversal  of  the  Judg- 
ment 

Finding  no  reversible  error  in  the  record, 
the  Judgment  must  be  affirmed,  and  it  is  so 
ordered. 

BUDGE  and  MORGAN,  JJ.,  concur. 


(26  Idaho,  TO) 
STATE  ▼.  HOPKINS. 
(Supreme  Court  of  Idaho.     Feb.  6,  1915.) 

1.  Rape  ({  53*)— Attempt  to  CoioaT— Sur- 
FiciENCT  OP  Evidence. 

The  evidence  in  this  case  examined,  and 
found  to  be  sufficient  to  justify  the  conviction 
of  the  defendant  of  the  crime  charged. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  SI  7&-81;  Dec.  Dig.  {  53.*] 

2.  Cbiminai,  Law    ({  572*)— AuBi— Proof— 

SUBTICIBNCY. 

Where  the  evidence  adduced  by  the  state 
tends  to  show  that  a  crime  was  committed  dur- 
ing a  two  weeks'  vacation  in  school  at  the 
Christmas  holiday  season,  and  does  not  fix  the 
date  more  definitely  than  that  and  where  the 
defendant  relies  upon  an  aUbi  and  produces  ev- 
idence tending  to  show  his  whereabouts  from 
December  24th  to  January  let,  inclusive,  and 
that  he  was  not  at  the  place  where  the  evidence 
produced  by  the  state  tends  to  show  the  crime 
was  committed,  but  produces  no  evidence  tend- 
ing to  show  his  whereabouts  during  the  remain- 
der of  the  two  weeks  in  question,  the  jury  is 
justified  in  reaching  the  conclusion  that  the 
alibi  relied  on  was  not  established. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1268.  1289-1291 ;  Dec.  Dig. 
I  572.*] 

3.  Cbiminai.   Law   (J  1159*)— ApPKAt— Vbb- 
DicT— CoNixiCTiNO  Evidence. 

Where  there  is  a  substantial  conflict  in  the 
evidence  and  the  evidence  taken  as  a  whole  is 
sufficient  to  sustain  the  verdict,  the  verdict  will 
not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  3074-3083;  Dec.  Dig.  | 
1159.*] 

4.  Cbiminal  Law  (|  1137*)- AppbaIt-Waiv- 
KB  OF  Ebbob— Admission  of  Evidenob. 

Where  a  party  to  an  action  does  not  object 
to  a  question  propounded  to  a  witness,  or,  hav- 
ing objected,  expressly  gives  consent  that  the 
question  may  be  answered,  error  cannot  be 
predicated  upon  the  action  of  the  court  in  ad- 
mitting the  testimony,  nor  upon  the  refusal  of 
the  court  to  strike  out  the  answer  if  it  is  re- 
sponsive to  the  question. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (I  3007-3010;  Dec.  Dig.  { 
1137.*) 
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Appeal  from  District  Court,  Fremont  Coun- 
ty;  James  G.  Gwlim,  Judge. 

Daniel  H.  Hopkins  was  convicted  of  an 
attempt  to  commit  rape,  and  appeals.  Af- 
firmed. 

John  A.  Bagley,  of  Montpelier,  for  appel- 
lant J.  H.  Peterson,  Atty.  Gen.,  E.  G.  Davis 
and  T.  C.  Coffin,  Asst  Attys.  Gea,  and  A.  H. 
McConnell  and  B.  H.  MlUer,  both  of  St  An- 
thony, for  the  State. 

MORGAN,  J.  In  this  case  the  appellant 
was  convicted  of  the  crime  of  assault  with 
Intent  to  commit  rape.  The  trial  resulted 
in  a  verdict  of  guilty,  upon  which  a  Judg- 
ment of  conviction  was  made  and  entered, 
from  which  Judgment  and  from  an  order 
of  the  court  denying  his  motion  for  a  new 
trial,  this  appeal  was  taken. 

In  his  brief  upon  appeal  and  In  his  oral 
argument  counsel  for  the  appellant  relies 
upon  four  assignments  of  error,  in  substance 
as  follows:  First  That  the  evidence  Is  in- 
sufficient to  support  the  verdict  and  Judg- 
ment. Second.  That  the  verdict  was  ren- 
dered by  the  Jury  on  account  of  bias  and 
prejudice  against  this  class  of  cases,  and 
the  additional  reason  that  the  court  permit- 
ted, over  the  objection  of  the  appellant  the 
respondent  to  show  that  the  appellant  had 
been  found  guilty  of  the  offense  charged  in 
this  case  by  a  tribunal  of  the  -  church  of 
which  he  was  a,  member.  Third.  That  the 
appellant  proved  a  full  and  complete  alibi. 
Fourth.  That  there  Is  no  evidence  to  cor- 
roborate the  prosecutrix,  and  she  is  contra- 
dicted by  the  facts  and  circumstances  prov- 
ed by  the  appellant 

The  first  third,  and  fourth  assignments 
of  error,  and  the  first  portion  of  the  second, 
may  be  considered  together  as  denying  the 
sufficiency  of  the  evidence.  The  latter  por- 
tion of  the  second  assignment  will  be  consid- 
ered separately  as  relating  to  the  admis- 
sibility of  evidence. 

(1,  J]  We  will  first  consider  the  evidence 
which  affects  the  alibi  relied  upon  by  the 
appellant  The  testimony  of  the  prosecutrix 
shows  that  she  attended  school  during  the 
school  year  of  1911  and  1912;  that  there 
was  a  vacation,  or  holiday  period,  at  Christ- 
mas time,  of  two  weeks;  that  the  crime 
«f  which  the  appellant  was  convicted  was 
committed  during  this  vacation  period,  at  a 
haystack  in  appellant's  field  some  distance 
from  the  house.  The  prosecutrix  further 
testified  that  she  was  unable  to  give  the 
exact  date  of  the  assault  upon  her,  nor  to 
fix  the  time  any  closer  than  that  it  occurred 
at  about  noon  on  a  day  during  this  two 
weeks'  vacation  in  school. 

The  defendant  testified  as  to  his  where- 
abouts from  the  24th  of  December,  1911,  to 
and  including  January  1,  1912,  and  he  pro- 
duced the  testimony  of  a  number  of  wit- 
nesses to  corroborate  his  testimony  as  to 
his  whereabouts,  and  that  he  was  not  at  the  j 


place  where  the  prosecutrix  testified  the 
crime  was  committed  upon  and  between  said 
dates.  Since  the  testimony  of  tlie  prosecu- 
trix does  not  fix  the  date  of  the  commb- 
sion  of  the  crime  upon  a  day  between  De- 
cember 24,  1911,  and  January  1,  1912.  in- 
clusive, but  does  fix  it  as  havlns  occurred  on 
a  day  during  the  Christmas  holidays  of  tvo 
weeks'  duration,  it  readily  appears  that  tlie 
Jury  was  Justified  in  reaching  the  oonclusiaD 
that  the  alibi  relied  upon  by  the  appellant 
was  not  established. 

[3]  Upon  many  material  points  In  Qn^ 
testimony  the  prosecutrix  and  the  appel- 
lant contradict  each  other.  The  proaecutrii 
testified  that  on  the  occasion  of  the  assault 
the  appellant  and  herself  had  gone  in  a  sled 
to  a  haystack  for  a  load  of  bay.  The  ap- 
pellant testified,  and  in  tills  be  Is  coiroborat- 
ed  by  other  witnesses,  that  he  did  nut  tie- 
gin  to  haul  hay  from  the  stack  in  question 
until  late  in  January,  1912,  and  that  dor- 
ing  the  holiday  season  of  1911  and  1912 
no  road  was  broken  through  the  snow  to  tbe 
haystack.  In  this  he  la,  however,  contia- 
dlcted  by  testimony  other  than  tbat  of  the 
prosecutrix. 

"Where  there  is  a  substantial  conflict  in  the 
evidence,  and  the  evidence  taken  as  a  vfaole 
is  sufficient  to  sustain  the  verdict,  the  verdict 
will  not  be  disturbed."  State  t.  Uowning,  23 
Idaho,  540,  130  Pac.  461. 

It  is  true  there  are  some  dlscrepandes  be- 
tween the  testimony  given  by  tbe  prosecu- 
trix at  the  trial  and  that  given  by  her  at  the 
preliminary  examination;  bnt  these  may 
be  accounted  for,  to  a  considerable  extent  at 
least  ui>on  the  theory  tbat  she  misunder- 
stood certain  questions  propounded  to  her  at 
the  preliminary  examination. 

This  court  in  tbe  recent  case  of  State  v. 
Driskill,  145  Pac.  1096,  commenting  npon  tbt- 
effect  of  contradictory  statements  made  b7 
a  prosecuting  witness  in  a  case  of  tbis  kind, 
said: 

"As  to  the  impeachment  of  the  prosecntm 
and  to  what  extent  the  jury  would  give  cre- 
dence to  her  testimony,  that  was  for  the  jurv  to 
determine,  and  we  do  not  think,  if  the  jury  be- 
lieved the  prosecutrix  bad  made  contradictorr 
statements,  they  must  of  necessity  reject  all  of 
her  evidence  as  untrue." 

The  evidence  in  this  case,  considered  is  it! 
entirety,  is  amply  sufficient  to  jastify  the 
Jury  In  reaching  the  conclusion  eicpres^ 
in  its  verdict 

[4]  Had  the  trial  court  aa  <diarged  In  the 
second  assignment,  of  error,  over  the  ohje-.- 
tion  of  tbe  defendant  permitted  the  state 
to  show  that  the  appellant  had  t>een  tr.ed 
and  found  guilty  by  a  tribunal  of  his  church, 
such  action  upon  the  part  of  the  court  wouM 
have  been  reversible  error. '  A  careful  exai- 
Inatlon,  however,  discloses  tbat  tbe  said  sec- 
ond assignment  of  error  is  not  borne  oat  !•? 
the  record. 

Mention  of  this  church  trial  Is  first  fonsJ 
in  the  testimony  of  the  witness  Alfred  Han- 
sen, and  occurs  in  tbe  cross-examination  ui 
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the  said  witness  by  the  attorney  for  the  ap< 
pellant  The  witness  was  asked  if  a  com- 
plaint had  been  filed  against  the  defendant 
with  the  church  authorities,  and,  having  an- 
swered In  the  affirmative,  he  was  asked 
whether  he  made  a  certain  statement  on  the 
occasion  of  the  church  trial  as  to  his  mo- 
tives in  commencing  the  church  proceedings 
and  this  case.  Upon  redirect  examination 
counsel  for  the  state  asked  the  witness  as  to 
the  resnlt  of  the  church  trial,  whereupon 
counsel  for  the  appellant  said:  "Object  to 
that,  if  the  court  please — oh,  well,  go  ahead." 
Thereafter,  upon  recross-examinatlon  of  the 
witness,  Hansen,  counsel  for  appellant  went 
into  the  question  of  the  proceedings  in  the 
church  hearing  and  the  result  thereof  at  con- 
siderable length.  Upon  direct  examination 
of  the  appellant,  this  church  trial  was  re- 
ferred to,  and  upon  his  cross-examination  it 
was  inquired  into  by  counsel  for  the  respond- 
ent without  objection  upon  the  part  of  the 
appellant  or  Ids  counsel,  and  upon  his  redi- 
rect examination  it  was  further  inquired 
Into. 

Where  a  party  to  an  action  does  not  ob- 
ject to  a  question  propounded  to  a  witness, 
or,  having  objected,  expressly  gives  consent 
that  the  question  may  be  answered,  error 
cannot  be  predicated  upon  the  action  of  the 
court  in  admitting  the  testimony,  nor  npon 
the  refusal  of  the  court  to  strike  out  the 
answer.  If  it  is  responsive  to  the  question, 
and  the  answer  of  the  witness  Hansen  was 
responsive. 

The  judgment  appealed  from  is  affirmed. 

SULLIVAN,  O.  J.,  and  BUDGB,  J.,  con- 
cur. 


(26  Idabo,  652) 

STATE,  for  Use  of  MILLS  et  aL  v.  AMERI- 
CAN SURETY  CO.  OF  NEW  YORK. 
(Supreme  Court  of  IdabOb    Dec.  14,  1914.    On 
Petition  for  Rehearing,  Feb.  4,  1915.) 

1,  JuDQiaNT  (1 120*)— Default— Bntbt— Va- 
lidity. 

Where  a  defendant  has  been  sued  in  a  state 
court,  and  summons  has  been  serred  npon  him, 
and,  prior  to  the  expiration  of  the  term  within 
which  he  is  required  to  answer  under  the  stat- 
ute and  withoat  appearing  or  answering,  he  files 
a  petition  for  a  removal  to  the  federal  court,  and 
an  order  denying  the  removal  is  made  by  the 
state  court,  and  the  record  is  thereafter  trans- 
ferred by  the  defendant  to  the  federal  court, 
when,  on  motion  in  the  latter  court,  the  cause 
is  remanded  to  the  state  court  for  want  of  juris- 
diction in  the  federal  court,  and  the  clerk  of  the 
district  court  enters  the  default  of  the  defend- 
ant for  failure  to  appear  and  answer,  held,  that 
the  action  of  the  clerk  in  entering  the  default 
of  the  defendant  is  regular  and  valid  and  with- 
in the  authority  and  direction  of  sections  4140 
and  4360,  Rev.  Codes,  and  that  such  default 
is  not  void  for  want  of  jurisdiction. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent.  Dig.  i  210;   Dec  Dig.  |  120.*] 

2.  Jtjdomknt    (I  126*)— Entby— Dbfatjlt. 

Where  the  default  has  been  entered  by  the 
clerk  against  the  defendant,  as  was  done  in  this 
case,   the   court   has   jnrisdiction   to   hear    the 


Jtroofa  submitted  by  the  plaintiff  and  to  enter 
udgment  thereon. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {f  228,  224.  22&-230;    Dee  Dig.  | 
126.»] 
8.  JtrnouENT  (J  143*)- Detault— Motiok  to 

Vacate— Gbounds—Mistakk  op  Law, 
Under  the  above  facts,  where  the  defendant 
moves  to  have  the  default  vacated  on  the  ground 
of  inadvertence,  surprise,  or  excusable  neglect, 
held,  that  under  the  excuse  presented  and  the 
facts  of  this  case,  as  shown  by  the  record,  the 
trial  court  did  not  err  in  refusing  to  set  aside 
said  defaolt. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  iS  269,  270,  272-291;  Dec.  Dig.  | 
143.  •] 

4.  Plkadiwo  (5  86*)— Ahswkb— Tnat  fob  Pn.- 
INO— Extension. 

Section  4140,  Rev.  Codes,  fixes  the  time 
within  which  a  defendant  shall  appear  and  an- 
swer, and  the  fact  that,  prior  to  the  expiration 
of  that  time,  the  defendant  undertook  to  have 
the  cause  removed  to  the  federal  court,  and  it 
was  thereafter  remanded,  such  action  on  the 
part  of  the  defendant  to  change  the  forum  will 
not  serve  to  extend  the  time  for  answer  in  the 
state  court,  and  will  not  relieve  the  defendant 
from  a  default  which  it  thus  allows  to  lie  en- 
tered against  it. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  172-178 ;    Dee.  Dig.  {  85.*] 

5.  Appkabance  (S  8*)— What  Conbtitutks— 
Petition  and  Bond  for  Rkuoval. 

The  filing  of  a  petition  and  l>ond  for  a  re- 
moval to  the  federal  court  is  not  an  appearance 
in  the  state  court  under  the  pro\isions  of  the 
Revised  Codes  of  Idaho. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  §i  23-41 ;   Dec.  Dig.  |  8.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Appearance.] 

6.  Removal  of  Causes  ({  95*)— Pboceedinos 
— Transfeb  of  JUBISDICnON. 

When  a  defendant  attempts  to  remove  an 
action  which  he  is  not  entitled  to  remove,  and 
the  state  court  refuses  to  surrender  its  jurisdic- 
tion, the  state  court  may  proceed  with  the  cause, 
and  its  subsequent  proceedings  are  valid. 

[Ed.  Note.— For  other  cases,  see  Removal  p( 
Causes,  Cent  Dig.  §§  204,  205;  Dec.  Dig.  I 
95.*] 

7.  Judgment  (|  120*)— Default— Entbt— Va- 
lidity. 

Held,  under  the  facts  of  this  case,  that  the 
default  was  not  prematurely  entered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  210;   Dec.  Dig.  i  120.*] 

8.  Banks  and  Bankino   ($  17*)— EiXAitiiTA- 
TTON— Duty  of  Bank  Bzamineb. 

The  Legislature,  in  enacting  section  8001, 
Rev.  Codes,  making  it  the  duty  of  the  bank  com- 
missioner to  make  an  examination  of  state 
banks,  imposed  such  duty  for  the  benefit  and 
protection  of  the  depositors  aa  well  as  the  pub- 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  21,  22 ;  Dec.  Dig.  {  17.*] 

9.  Banks  and  Banking  (J  17*)— Bank  Oom- 
lassioNEB— Febsonal  Liability. 

A  bank  commissioner,  in  the  exercise  of  dis- 
cretionary duties,  is  not  responsible  to  any  one 
receiving  an  injury  through  a  breach  of  his  offi« 
cial  duty,  unless  he  acts  maliciously  and  will- 
fully wrong  or  clearly  abuses  bis  discretion  to 
the  extent  of  acting  unfaithfully  and  in  bad 
faith. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  21,  22 ;  Dec,  Dig.  1 17.*] 
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10.  Banks  and  Banking  (|  17*)— Bank  Com- 
MI8SI0NEB  —  Official  Bond  —  Action 
Aqainst  Buret; — Pbkuminabt  Detebiuna- 

TION. 

In  an  action  by  an  injured  part;  against 
the  8urety  on  the  bond  of  the  bank  commissioner 
executed  under  section  191,  Rev.  Codes,  for  fail- 
ure of  said  commissioner  to  faithfully  perform 
bi«  duty,  it  is  not  necessary  to  first  proceed  and 
have  the  damages  of  the  injured  party  adjudged 
against  the  commissioner. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  21,  22;   Dec.  Dig.  |  17.*] 

U.  Banks  and  Bankino  (§  17*}— Bank  Com- 
lasaioNBB'B  BoNi>—AonoN— Parties. 

Under  a  joint  and  several  bond  executed 
pursuant  to  section  191,  Rev.  Codes,  it  is  not 
necessary  to  sue  jointly  the  principal  and  sure- 
ty, but  suit  may  be  maintained  against  either 
severally. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §{  21,  22 ;   Dec.  Dig.  S  17.*] 

12.  Banks  and  Banking  (|  17*)— Bank  Com- 
iossioneb'b  Bond  —  Complaint  —  Sunn- 

OIBNCT. 

Held,  that  the  complaint  herein  states  a 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {|  21,  22;  Dec.  Dig.  { 
17.*] 

18.  WOBDB    AND    PHBASES— "UNyAITHrDIXT" 

— "Impbopkblt"— "Illegaixt." 

The  word  "unfaithfully"  signifies  bad  faith. 
l%e  word  "improperly"  implies  such  conduct  as 
a  man  of  ordinary  and  reasonable  care  and  pru- 
dence would  not,  under  the  circumstances,  have 
be«n  guilty  of.  The  word  "illegally"  means  un- 
lawfully and  contrary  to  law  (citing  Words  and 
Phrases,  Unfaithfully;  see  also  Words  and 
Phrases,  First  and  Second  Series,  Illegal). 
14.  Banks  and  Banking  (i  77*)— Bank  Oou- 

III88I0NEB   —    INBOLVBNCT   —    RECEIVEBB    — 

"Mat." 

The  word  "may,"  as  used  in  Rev.  Codes,  | 
3005,  providing  that,  when  the  bank  commis- 
sioner has  reasonable  cause  to  consider  a  bank 
insolvent,  he  may  immediately  apply  for  a  re- 
ceiver, must  be  construed  to  mean  "must,"  where 
to  construe  it  otherwise  would  give  the  bank 
commissioner  such  an  absolute  power  that  he 
would  be  incapable  of  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  If  165-176V& ;  Dec.  Dig.  { 
77.*  , 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  May.] 

Appeal  from  District  Court,  Blaine  Coun- 
ty ;  Edward  A.  Walters,  Judge. 

Action  by  the  State,  to  and  for  the  use  and 

benefit  of  Clara  Mills  and  others,  against  the 

American    Surety    Company    of    New    York. 

From  judgment  for  plaintiff,  defendant  ap- 

'  peals.    Affirmed. 

Richards  &  Haga  and  McKeen  F.  Morrow, 
aU  of  Boise,  for  appellant.  Sullivan  &  Sul- 
livan, of  Boise,  for  respondents.  J.  H.  Peter- 
son, Atty.  Gen.,  for  the  State.  W.  B.  David- 
son, of  Los  Angeles,  Cal.,  and  W.  0.  Bristol, 
of  Portland,  Dr.,  amid  curiae. 

.  TBUITT,  J.  This  action  was  brought  by 
the  state  of  Idaho  for  the  use  and  benefit  of 
65  depo^tors,  or  their  assignees,  in  the  Idaho 
State  Bank  at  Halley,  against  the  American 
Surety  Company  of  New  Xork,  as  surety  on 


the  bond  of  William  O.  Cruse,  former  bank 
commissioner  of  the  state  of  Idaho,  for  the 
failure  of  said  Cruse  to  faithfully  discharge 
the  duties  of  his  office.  Said  depositors  are 
among  those  who  made  deposits  during  the 
last  four  months  the  bank  was  open,  and 
subsequent  to  the  time  said  Cruse  had  knowl- 
edge of  its  unsafe  and  insolvent  condition, 
and  subsequent  to  May  12, 1910,  which  latter 
date  was  one  year  after  said  bank  commis- 
sioner's last  examination  of  said  bank. 

It  is  not  claimed  in  this  action  that  the  de- 
posits of  these  depositors  or  other  depositors 
prior  to  May  12,  1810,  coald  be  recovered. 
On  May  15^  1909,  a  bond  ,was  executed  by 
said  William  O.  Cruse,  as  principal,  and  the 
American  Surety  Company,  of  New  York,  as 
surety,  as  required  by  section  191,  Idaho  Rot. 
Codes,  conditioned  as  follows: 

"Now,  therefore,  if  the  said  William  G.  Cruse 
shall  well,  faithfully  and  impartially  discharge 
the  duties  of  his  office  and  pa^  over  to  the  per- 
son, entitled  by  law  to  receive  it,  all  money 
coming  into  his  hands  by  virtue  of  his  otSce, 
and  that  he  will  pay  any  and  all  damages  and 
costs  that  may  be  urged  against  him,  under  the 
provisions  of  chapter  12,  tit  2,  Pohtical  Code, 
and  chapter  13,  tit  4,  of  the  Civil  Code  of 
Idaho,  and  shall  well  and  truly  perform  all  the 
duties  of  such  office  required  by  any  law  to  be 
enacted  subsequent  to  the  execution  of  this 
bond,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect." 

The  plaintiff  to  and  for  the  use  of  certain 
parties  claims  the  right  to  bring  this  actlcn 
under  section  295,  Rev.  Codes,  which  is  as 
follows: 

"Everj  official  bond  executed  by  any  officer 
pursuant  to  law,  is  in  force  and  obligatory  up- 
on the  principal  and  sureties  therein  to  and 
for  the  state  of  Idaho,  and  to  and  for  the  use 
and  benefit  of  all  persons  who  may  be  injured 
or  aggrieved  by  the  wrongful  act  or  default  of 
such  officer  in  nis  official  capacity;  and  any  per- 
son so  injured  or  aggrieved  may  bring  suit  on 
such  bond,  in  bis  own  name,  wiuiont  an  assign- 
ment thereof." 

It  Is  alleged  in  the  complaint  that  on  Au- 
gust 31, 1910,  the  Idaho  State  Bank  of  Halley 
closed  its  doors  and  suspended  payment,  and 
had  been  unable  to  meet  the  demands  of  its 
creditors,  and  has  been  In  the  liands  of  a  re- 
ceiver ever  since ;  that  William  O.  Cruse  was 
appointed  state  bank  commissioner  on  March 
6,  1909;  that  said  Cruse  and  the  American 
Surety  Company  executed  a  bond  conditioned 
as  required  by  said  section  191,  Rev.  Codes. 

The  seventh  and  eighth  paragraphs  of  said 
complaint  are  as  follows: 

"VII.  That,  under  the  provisions  of  chapter 
12,  tit.  4,  of  the  Civil  Code  of  Idaho,  it  was, 
among  other  things,  provided  that  it  shall  be 
the  duty  of  the  bank  commissioner,  when  he 
shall  deem  it  necessary,  and  at  least  once  in 
each  year,  without  previous  notice,  to  visit  and 
make  complete  report  and  examination  of  the 
affairs  of  each  bank  falling  within  the  provi- 
sions of  said  chapter,  whicn  included  the  said 
Idaho  State  Bank. 

"VIII.  That,  notwithstanding  the  obligations 
of  said  bond,  the  said  William  G.  Cruse,  after 
the  making  of  said  bond  and  during  and  before 
the  expiration  of  his  said  office,  as  aforesaid,  did 
not  well,  faithfully,  and  impartially  discharge 
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the  duties  of  hia  said  office,  according  to  law 
and  the  provisions  of  said  chapter,  nor  did  he 
observe,  fulfill,  and  perform  the  said  conditions 
of  said  bond,  but,  on  the  contrary,  be  wholly 
failed,  neglected,  omitted,  and  refused  so  to  do, 
and  acted  anfaitbfally,  unproperby  and  illegal- 
ly in  this :  First,  that  said  W.  O.  Crnse  did  not, 
at  least  once  in  each  year  during  his  said  term 
of  oSice,.  without  notice,  visit  and  make  a  com- 
plete report  and  examination  of  the  affairs  of 
said  bank,  as  he  made  an  examination  on  the 
12th  day  of  May,  1908,  and  did  not  thereafter 
visit  and  make  another  examination  thereof  un- 
til the  31st  day  of  August,  1910,  the  day  he 
caused  said  bank  to  close  its  doors  and  suspend 
payment ;  second,  that,  further,  on  or  about  the 
12th  day  of  May,  1910,  and  for  some  time  prior 
thereto,  said  William  G.  Cruse  had  knowledge 
of  the  unsafe  condition  of  said  bank,  and  that 
the  same  was  being  conducted  contrary  to  the 
provisions  of  said  chapter  13,  tit.  4,  of  the 
Civil  Code  of  Idaho,  ana  that  the  books  and  ac- 
counts of  said  bank  were  being  falsified,  which 
should  have  caused  him  to  deem  it  necessary 
to  visit  and  make  a  complete  report  and  ex- 
amination of  its  affairs,  but,  nevertheless,  he 
failed,  neglected  and  omitted  so  to  do." 

It  Is  also  alleged  In  said  complaint  that  if 
said  Cruse  had  at  least  once  In  each  year, 
and  when  he  had  cause  to  deem  it  necessary, 
made  an  examination  of  said  bank,  he  would 
have  found  that  it  had  been  and  was  then 
;rullty  of  violating  each  and  every  duty  and 
requirement  prescribed  by  our  banking  laws, 
ind  would  have  found  that  the  books  wera 
then  falsified  in  many  items  and  aocounts, 
these  items  being  specifically  enumerated, 
ind  that  he  would  have  then  and  there  found 
reasonable  cause  to  consider  said  bank  In- 
iolvent ;  that  when  he  had  found  such  a  con- 
Iltlon,  which  he  would  have  found  had  he 
nade  an  examination,  it  would  have  been 
)bligatory  upon  him,  In  the  discharge  of  his 
luties,  to  have  closed  said  bank  and  applied 
mmediately  in  bis  official  capacity  for  the 
Lppolntment  of  a  receiver  of  said  bank ;  that, 
)y  reason  of  th6  failure  of  said  Cruse  to 
^ithfully  and  impartially  discharge  his  du- 
les,  certain  depositors,  for  whose  benefit  this 
iction  was 'brought,  who  bad  deposited  cer- 
ain  sums  in  said  bank  subsequent  to  May  12, 
.910,  suffered .  loss  and  damage  in  certain 
pecifled  amounts  by  reason  of  the  failure, 
leglect,  and  omission  of  said  Cruse  to  faith- 
uUy  and  impartially  discharge  the  duties  of 
lis  office.  Then  followed  the  usual  allega- 
lons  of  ownership  of  the  amount  in  contro- 
ersy,  and  the  demand,  and  that  the  sums 
ad  not  been  paid;  that  no  dividends  bad 
een  declared  by  any  of  the  receivers  of  said 
ank;  and  that  the  different  amounts  due 
aid  depositors  had  been  wholly  lost  to  them. 

There  are  47  separate  and  distinct  causes 
f  action  stated  Iq  said  complaint,  and  each 
ause  of  action  is  for  an  amount  less  than 
2,000. 

The  record  in  this  case  shows  that  the  de- 
mdant,  before  its  time  for  appearance  had 
spired  in  the  lower  court,  filed  a  petition 
Dd  bond  for  the  removal  of  said  cause  to 
le  United  States  District  Court,  but  did  not 
le  any  demurrer  or  appearance  in  the  state 
>urt    therewith,   or   within    the   statutory 


time  allowed  to  plead  in  said  court;  that 
the  time  for  appearance  in  the  state  court 
expired  on  October  14,  1912;  that  on  Octo^ 
ber  7th  plaindff  was  served  with  notice  of  a 
motion  for  removal,  and  in  said  notice  the 
plaintiff  was  notified  that  the  defendant 
would,  on  October  14,  1912,  at  1:30  p.  m.,  at 
the  courthouse  in  Halley,  move  for  an  order 
of  removal  of  said  cause  to  the  United  States 
District  Court  of  Idaha  In  response  to 
said  notice,  counsel  for. plaintiff  went  from 
Boise  to  Halley  to  appear  on  the  day  desig- 
nated in  said  notice,  to  protest  against  and 
oppose  an  order  for  said  removaL  At  the 
time  noted,  to  wit,  1:30  p.  m.,  of  October 
14th,  counsel  for  plaintiff  appeared  before 
the  district  court  at  Halley,  Idaho.  No  one 
appeared  on  behalf  of  defendant,  and  the 
hearing  upon  defendant's  motion  was  con- 
tinued at  the  request  of  counsel  for  plaintiff 
until  the  following  day  at  1:30  p.  m.,  for 
the  purpose  of  giving  counsel  for  defendant 
an  opportunity  to  be  present  at  said  hearing. 
Counsel  for  plaintiff  again  appeared  in  said 
court  at  the  time  fixed  for  hearing  said  mo- 
tion on  that  day,  but  no  one  appeared  there- 
in for  the  defendant  The  court  then  heard 
counsel  for  plaintiff,  and,  being  of  the  opin- 
ion that  the  cause  was  not  removable,  it 
made  an  order  denying  the  removal,  a  part 
of  which  order  is  as  follows: 

"It  is  hereby  ordered  that  the  said  petition 
and  application  on  behalf  of  said  defendant  be, 
and  the  same  is,  hereby  denied.  Upon  request 
of  counsel  for  plaintiff,  it  is  furtner  ordered 
that  this  court,  upon  proper  showing,  will  again 
hear  the  matter  on  a  motion  of  defendant  to  va- 
cate and  set  aside  th'e  order  herein  made,  if 
said  motion  be  made  within  proper  time. 

It  thus  appears  that  the  plaintiff  could 
have  had  default  in  said  case  entered  on 
October  15,  1912,  because  no  appearance  had 
been  made  by  answer,  demurrer,  or  other- 
wise, in  said  court  at  that  time  by  the  de- 
fendant. On  October  16th,  no  appearance  by 
the  defendant  having  been  made,  plaintiff 
filed  a  prsedpe  for  default,  which  was  duly 
entered  by  the  clerk  of  said  court,  and  there- 
ux>on  Judgment  of  default  was  entered  by 
said  clerk.  On  October  17th,  three  days 
after  plaintiff  was  noticed  for  the  hearing  on 
removal,  counsel  for  defendant  telegraphed 
or  telephoned  requesting  a  hearing  to  set 
aside  the  order  of  the  court  theretofore  made 
denying  the  removal  of  said  cause,  which 
request  was  granted.  The  matter  was  there- 
after duly  argued  by  respective  counsel,  and 
at  the  close  thereof  counsel  for  plaintiff,  in 
the  presence  of  counsel  for  defendant,  stat- 
ed in  open  court  that  &  default  had  already 
been  entered  by  the  clerk  In  said  case. 

The  court  on  October  30th  refused  to  alter 
its  former  order  of  October  16th  or  to  set 
the  same  aside,  and  an  order  to  this  effect 
was  thereafter  duly  entered.  The  defend- 
ant then  proceeded  on  October  28th  and  filed 
its  record  of  removal  of  said  cause  in  the 
United  States  District  Court,  The  plaintiff 
thereupon  moved  to  remand  to  the  state 
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conrt,  which  motion  was  granted  by  the  Unit- 
ed States  District  Court,  and  an  order  to 
that  effect  transmitted  and  filed  In  said  fed- 
eral court  on  December  10,  1912.  On  De- 
cember 10,  1912,  after  the  United  States 
court  had  remanded  said  cause,  and  after 
the  state  court  had  refused  to  set  aside  the 
default  therein,  and  07  days  after  its  time 
had  expired  to  appear  In  the  state  court,  be- 
Ing  97  days  after  defendant  was  served,  for 
the  first  time  It  entered  its  appearance  in 
the  state  court  by  filing  a  demurrer.  On 
December  10,  1912,  the  defendant,  besides 
going  on  with  Its  remoral  proceedings  In 
the  United  States  District  Court,  filed  a  mo- 
tion in  the  state  court  to  set  aside  said  de- 
fault. A  hearing  was  bad  on  said  motion  on 
November  9,  1912,  and  the  court  on  Decem- 
ber 11th  refused  to  set  aside  the  default  of 
the  clerk,  but  granted  the  motion  of  defend- 
ant to  set  aside  the  judgment  on  said  de- 
fault entered  by  the  clerk.  On  December  12, 
1012,  the  defendant  filed  a  renewal  of  said 
motion  in  the  state  court  to  set  aside  said 
default  Objections  to  a  hearing  of  the  re- 
newal motion  were  filed  by  plaintiff,  but 
were  overruled  by  the  court  and  a  full  hear- 
ing granted.  Upon  this  hearing,  all  of  the 
grounds  urged  by  defendant  were  fully  pre- 
sented and  considered  by  the  court,  and  an- 
other order  was  thereafter  entered  by  it,  de- 
nying the  renewal  motion  to  set  aside  said 
default. 

On  May  20,  1913,  during  the  next  term  of 
the  state  court,  a  hearing  was  had  for  the 
purpose  of  having  the  court  assess  the  dam- 
ages in  said  case.  Proofs  were  submitted 
over  the  objection  of  counsel  for  the  defend- 
ant, who  was  present,  and  the  damages  were 
assessed  by  the  court  on  each  cause  of  action 
and  judgment  entered,  and  from  that  Judg- 
ment this  appeal  was  taken. 

Appellant  assigns  the  following  errors:  (1) 
That  the  court  erred  in  not  holding  and  de- 
ciding that,  appellant  having  filed  a  petition 
for  removal  of  the  cause  to  the  federal  court 
and  given  the  required  bond  and  notice,  the 
time  for  defendant  to  plead  was  extended 
until  the  cause  was  remanded  to  the  state 
court;  (2)  that  the  court  erred  in  refusing 
to  vacate  or  set  aside  the  simple  default  en- 
teerd  against  appellant  by  the  clerk  of  the 
court  on  October  16, 1912 ;  (3)  that  the  court 
erred  in  not  making  an  order  transferring 
the  cause  to  the  federal  court;  (4)  that  the 
court  erred  in  entering  any  Judgment  against 
appellant;  and  (6)  that  the  court  erred  in 
not  dismissing  the  action  at  plaintiff's  costs 
because  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against 
the  defendant. 

These  assignments  of  alleged  error  are  so 
related  that  they  may  be  considered  under 
three  heads,  viz.:  (1)  EJrror  of  the  court  in 
refusing  an  order  of  removal  of  the  cause  to 
the  federal  court,  and  error  of  the  clerk  in 
entering  the  default  against  defendant;    (2) 


error  of  the  court  in  refusing  to  set  aside 
said  default;  and  (3)  error  of  the  court  In 
holding  that  the  complaint  stated  a  cause  of 
action. 

[1, 2]  The  alleged  error  of  the  court  aa  to 
refusing  the  order  of  removal  and  alleged 
error  in  regard  to  the  entering  of  default 
against  defendant  by  the  clerk  of  the  court 
may  be  considered  together.  The  record 
shows  that  the  default  was  taken  after  the 
expiration  of  the  statutory  time  to  plead  had 
expired.  But  counsel  for  appellant  contend 
that  the  default  was  prematurely  taken  be- 
cause of  the  removal  proceedings  in  the  state 
court;  that  the  filing  of  the  petition  and 
bond  for  removal  of  the  cause  to  the  United 
States  court  constituted  a  legal  appearance 
in  said  action  in  the  state  court ;  that,  when 
the  state  court  entered  an  order  refusing  to 
grant  the  removal,  it  should  have, ordered 
that  the  defendant  plead  further  within  the 
time  fixed  by  said  court,  or,  in  other  words, 
that  the  rule  respondeat  ouster  obtained,  and 
that  the  filing  of  said  petltlbn  and  bond  for 
removal  suspended  the  Jurisdiction  of  the 
state  court  until  the  cause  had  been  remand- 
ed to  said  court,  and  therefore  the  default 
entered  by  the  clerk  of  said  court  was  null 
and  void  because  It  was  entered  between  the 
filing  of  the  petition  for  removal  and  the 
order  of  the  federal  court  remanding  the 
cause. 

The  above  contentions  of  appellant  are 
without  merit,  for  the  reason  that  the  filing 
of  the  petition  for  removal  and  the  bond  is 
not  an  appearance  In  the  state  court,  and 
does  not  extend  the  time  to  appear  therein. 
The  defendant  might  have  demurred  or  an- 
swered at  the  time  It  filed  its  petition  for  re- 
moval, which  Is  the  usual  jiractlce,  without 
prejudice  to  Its  petition  for  removal,  and  it 
would  have  waived  no  right  by  doing  so. 

These  points  were  distinctly  in  issue  In 
the  case  of  Morbeck  v.  Bradford-Kennedy  Co., 
19  Idaho,  83,  113  Pac.  89,  and  after  full  con- 
sideration It  was  in  that  case  held  as  above 
set  forth,  and  the  court  there  laid  down  the 
correct  rule.  Not  having  made  any  appear- 
ance in  the  state  court  within  the  time  re- 
quired by  our  statute,  the  entry  of  default 
by  the  clerk  was  within  the  scope  of  his 
authority.  Morbeck  t.  Bradford-Kennedy 
Co.,  supra. 

The  contention  of  appellant  that  the  filing 
of  the  petition  and  bond  on  removal  was  an 
appearance,  and  that  the  default  was  pre- 
maturely entered,  is  also  without  merit  The 
rule  of  respondeat  ouster  does  not  apply  in 
such  cases.  If  the  state  court  had  signed  an 
order  for  removal  and  thereby  voluntarily  re- 
linquished its  jurisdiction,  appellant  might 
with  some  force  claim  that  a  default  entered 
between  the  time  of  the  filing  of  the  order 
granting  a  removal  and  the  filing  of  the  or- 
der of  the  federal  court  remanding  the  cause 
was  entered  by  the  clerk  without  authority. 

In  this  respect  there  is  a  marked  differ- 
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ence  between  the  case  at  bar  and  the  Mor- 
beck-Kennedy  Case.  In  that  case  the  state 
court  voluntarily  relinquished  its  Jurisdiction 
for  a  time  by  signing  an  order  for  the  re- 
moval, while  In  the  case  at  bar  the  state 
court  considered  the  matter  and  refused  to 
relinquish  its  jurisdiction,  entered  an  order 
refusing  a  removal,  and  thereby  claimed  and 
retained  its  Jurisdiction.  This  difference 
makes  the  reason  stronger  in  favor  of  sus- 
taining the  default  herein  than  it  was  In  that 
case,  since  in  the  case  at  bar  there  was  at  no 
time  a  break  In  the  Jurisdiction  of  the  state 
court  The  trial  court  all  the  time  had  Juris- 
diction of  this  action;  it  refused  to  sur- 
render such  jurisdiction;  It  acted  consistently 
throughout;  Qnd  all  of  its  proceedings  were 
valid.  The  rule  is  well  settled  that,  If  an 
action  1b  removable  and  a  proper  petition 
and  bond  filed  for  removal,  It  makes  no  dif- 
ference whether  the  state  court  signs  an  or- 
der removing  the  cause  or  refusing  to  re- 
move It  In  fact  no  order  whatever  Is  neces- 
sary or  required  by  the  federal  law,  but  the 
defendant  can  proceed  and  file  his  record  for 
removal  to  the  federal  court  within  the  re- 
quired time,  and  the  state  court  cannot  le- 
gally proceed  further  In  the  matter,  and,  if  It 
does  proceed,  all  of  such  proceedings  are  void 
In  case  the  cause  is  removed.  On  the  other 
hand.  If  the  action  is  one  which  the  defend- 
ant is  not  entitled  to  remove,  and  the  state 
court  as  in  this  case,  refuses  to  relinquish 
Its  jurisdiction  by  ordering  a  removal,  then 
the  defendant  acts  at  his  peril.  If  he  proceeds 
with  the  removal  and  does  not  protect  him- 
self Id  the  state  court,  as  all  proper  proceed- 
ings in  the  state  court  will  be  regular  and 
valid  If  the  case  Is  rerrianded.  So  the  con- 
tention that  the  mere  filing  of  a  petition  and 
bond  on  removal,  whether  the  same  be  a 
case  which  the  defendant  is  entitled  to  re- 
move or  not  prevents  the  state  court  from 
proceeding  further  in  the  action.  Is  untenable. 
The  contentions  of  appellant  are  in  conflict 
with  all  the  state  and  federal  decisions,  which 
hold  that  a  state  court  is  not  bound  to  sur- 
render its  Jurisdiction  upon  petition  for  re- 
moval until  a  case  has  been  made  which  on 
Its  face  shows  that  the  petitioner  has  a  right 
to  a  transfer,  and  not  until  such  a  showing 
Is  made  is  the  state  court  prohibited  by  the 
federal  statutes  from  proceeding  further  In 
the  cause ;  and,  if  the  petition  in  connection 
with  the  pleadings  does  not  show,  that  the 
cause  Is  removable,  the  jurisdiction  of  the 
state  court  is  not  ousted,  and  its  subsequent 
proceedings  are  valid.  Phoeplx  Ins.  Co.  v. 
Pechner,  95  U.  8.  183,  24  L.  Ed.  427;  Amory 
V.  Amory,  95  D.  S.  186,  24  L.  Ed.  428 ;  Greg- 
ory V.  Hartley,  113  U.  S.  742,  28  L.  Ed.  1150; 
Stone  V.  State  of  S.  C,  117  U.  S.  430,  6  Sup. 
Ct  799,  29  L,  Ed.  962;  B.,  C.  R.  &  No.  Ry. 
Co.  V.  Dunn,  122  U.  S.  513,  7  Sup.  Ct  1262, 
80  L.  EM.  1159;  Crehore  v.  O.  M.  Ry.  Co., 
131  U.  a  240,  9  Sup.  Ct  602,  83  L.  Ed.  144; 
Brown  T.  Nelaon  ft  Co.  (O.  O)  43  Fed.  614; 


C.  &  O.  Ry.  Co.  V.  McCabe,  213  U.  S.  20t,  29 
Sup.  Ct  430,  63  L.  Ed.  765;  Springer  v. 
Howes  (C.  0.)  69  Fed.  850;  Monroe  v.  Wil- 
liamson (C.  C.)  81  Fed.  977,  984;  Mannlngton 
V.  Hocking  Valley  Ry.  Co.  (C.  C.)  183  Fed. 
133;  Golden  v.  No.  Pac.  Ry.  Co.,  89  Mont 
435,  104  Pac.  649.  34  L.  R.  A.  (N.  S.)  1164,  18 
Ann.  Cas.  886;  Debnam  v.  So.  Bell  Tele- 
phone &  Telegraph  Co.,  126  N.  C.  831,  36  S. 
HL  269,  65  L.  R.  A.  915 ;  C,  R.  I.  &  P:  Co.  v. 
Brazzell,  33  Okl.  122,  124  Pac.  40;  Dillon  on 
Removal  of  Causes,  §  136;  Moon  on  Removal 
of  Causes,  i  177;  Foster's  Fed.  Prac.  |  391; 
2  Rose's  Code  of  Fed.  Prac.  g  1188  (c)  and 
(g);  18  Ency.  PI.  &  Pr.  388,  361;  39  Cyc.  1305, 
1308. 

The  federal  court  having  decided  that  the 
cause  was  not  removable,  we  conclude  that 
the  default  was  not  prematurely  entered,  and 
that  the  clerk  had  authority  to  enter  'the 
same.  In  our  opinion,  the  Morbeck  Case  is 
conclusive  upon  the  question  above  discussed, 
to  wit  the  legality  of  the  default  and  the 
question  of  the  removal  of  said  cause. 

[3-1]  Counsel  for  appellant  also  contend 
that  the  court  erred  in  refusing  to  vacate 
and  set  aside  said  default  entered  by  the 
clerk. 

The  appellant  based  Its  first  motion  to  set 
aside  the  default  on  the  ground  of  inadver- 
tence, surprise,  and  excusable  neglect  The 
excuse  offered  was  that  counsel  for  appellant 
was  of  the  opinion  that  It  was  not  necessary 
for  it  to  plead,  answer,  or  demur  in  said 
cause  In  the  state  court,  and  that  It  would 
have  30  days,  after  duly  certified  copies  of 
the  record  had  been  filed  in  the  federal  court 
to  plead  In  that  court  This  excuse  was  one 
of  a  mistake  of  law. 

Id  1  Black  on  Judgments,  f  335,  it  is 
stated: 

"When  statutes  authorize  the  vacation  of  a 
judgment  entered  against  a  party  through  his 
'mistake,'  it  is  to  be  understood  that  they  mean 
a  mistake  of  (act  Mistake  of  law  (that  is,  the 
party's  ignorance  of  the  law,  or  mistake  as  to 
his  legal  rights  or  duties  in  the  premises)  will 
not  warrant  the  setting  aside  of  the  judgment" 

And  In  the  case  of  Piano  Mfg.  Co.  v.  Mur^ 
phy,  16  S.  D.  380,  02  N.  W.  1072,  102  Am.  St 
Rep.  602,  it  is  held: 

"Where  a  defendant  suffered  a  default  by 
reason  of  bis  belief  that  the  Bervice  of  summons 
made  by  plaintiff's  agent  was  invalid  because 
not  made  by  an  officer,  the  default  was  the  re- 
sult of  a  mistake  of  law,  and  therefore  not 
ground  for  setting  aside  the  judgment  as  pro- 
cured through  defendant's  mistake  or  excusable 
neglect" 

A  motion  to  renew  its  motion  to  vacate 
said  default  was  thereafter  filed  by  appel- 
lant and  a  further  excuse  offered,  namely: 
That  there  was  a  uniform  practice  and  cus- 
tom In  said  state  court  that  when  motions, 
demurrers,  and  interlocutory  matters  were 
ruled  on  not  to  take  default  without  inquiry 
from  opposing  counsel,  if  he  Intended  to  pro- 
ceed further.  This  was  met  by  plaintiff 
with  an  affidavit  of  a  practicing  attorney  in 
said  district  court  to  the  effect  that  no  such 
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custom  or  practice  prevailed  In  said  district 
court  But,  even  U  this  excuse  had  not  been 
met  by  a  counter  affidavit,  we  question  wheth- 
er the  practice  .or  custom  In  a  state  court 
could  be  considered  by  this  court  Powell 
V.  Springston  Lumber  Co.,  12  Idaho,  723,  88 
Pac.  97. 

It  was  recited  In  the  renewal  motion  that 
It  would  be  based  upon  the  records  and  flies 
and  upon  the  affidavit  filed  In  the  first  mo- 
tion. On  said  renewal  motion  the  additional 
excuse  of  a  mistake  of  &ct  and  the  excuse  of 
a  mistake  of  law  above  referred  to  were  fully 
argued  and  considered  by  the  court  The 
court,  on  hearing  said  renewal  motion,  con- 
sidered each  and  every  ground  of  said  motion, 
and  thereupon  overruled  the  same. 

Counsel  cites  many  cases  dealing  with  de- 
faults, where  the  defendant  did  not  appear 
wldiln  the  statutory  time,  and  some  valid 
excuse  for  not  appearing  was  offered.  These 
cases  were  not  applicable  to  one  Uke  the  case 
at  bar,  where  the  defendant  did  come  into 
court  before  his  time  had  expired  to  plead, 
and  attempted  to  take  the  wrongful  proce- 
dure. In  such  a  case  another  principle  is  In- 
volved; that  Is,  What  are  the  rights  of  the 
plaintiff  where  the  defendant  does  appear 
and  attempts  to  gain  what  It  thinks  Is  an  ad- 
vantage over  the  plaintiff 'and  a  benefit  to 
defendant?  In  such  cases,  the  defendant  be- 
comes an  actor.  It  is  aggressive  In  Its  own 
interests  and  seeks  to  use  Its  time  in  an  un- 
lawful procedure  for  Its  own  advantage.  It 
Is  then  that  courts,  considering  the  rights  of 
both  parties,  hold  that  the  plaintiff  cannot  be 
charged  with  such  acts  of  the  defendant,  and 
In  dealing  with  substantial  Justice  wUl  re- 
quire the  defendant  to  assume  the  risk  and 
consequences  that  foUow  its  wrongful  and 
unsuccessful  procedure.  Under  the  facts  of 
this  case,  we  hold  that  the  trial  court  did 
not  err  in  refusing  to  set  aside  said  default 

As  stating  these  views  and  showing  that 
the  defendant  takes  his  chances  when  he  at- 
tempts to  remove  a  case  not  removable,  and 
that  this  question  is  well  settled  in  this 
state,  see  Finney  v.  American  Bonding  Co., 
13  Idaho,  534,  90  Pac.  859,  91  Pac.  318 ;  MUlB 
V.  American  Bonding  Co.,  13  Idaho,  556,  91 
Pac.  381;  Morbeck  v.  Bradford-Kennedy  Co., 
supra.  The  views  of  this  court  on  this  ques- 
tion are  well  stated  in  the  Morbeck  Case,  as 
follows: 

"It  seems  to  us  proper  and  entirely  just  to 
both  litigants  to  hold  that,  when  a  defendant 
petitions  for  the  removal  of  a  cause  from  a 
state  to  a  federal  court,  he  becomes  the  actor 
in  that  particular,  and  that  be  must  assume 
the  risk  and  consequences  that  follow,  if  he  ia 
unsuccessful,  and  in  the  meanwhile  has  failed 
to  protect  and  preserve  bis  right  under  the  state 
statute  and  rules  of  practice  prevailing  in  the 
state  court  •  •  •  The  fact  that  appellants 
exhausted  a  part  of  their  time  in  a  vain  en- 
deavor to  get  ont  of  the  state  court  into  the 
federal  court  is  neither  the  fault  of  the  law, 
the  courts,  nor  the  adverse  party.  If  they  saw 
fit  to  exhaust  a  part  of  their  'day  in  court'  in 
an  effort  to  get  into  another  forum  and  failed, 
the  consequence  should  justly  and  properly  tall 


upon  them  and  upon  no  one  else.  It  should  not 
serve  as  a  means  of  extending  the  time  allowed 
them  by  statute  or  of  delaying  the  adverse  par- 
ty in  getting  his  case  to  trial  after  the  question 
of  jurisdiction  has  been  determined." 

[9-12]  We  will  next  consider  the  question 
whether  the  complaint  is  sufficient  and  states 
a  cause  of  action.  The  appellant  contends 
that  the  complaint  is  insufficient  in  the  fol- 
lowing particulars:  (1)  That  It  is  not  alleg- 
ed that  the  bank  commissioner  neglected  any 
duty  that  he  owed  to  plaintiff;  (2)  that  a 
public  officer  invested  with  certain  discre- 
tionary powers  Is  not  liable  when  acting 
within  the  scope  of  his  authority,  unless  he 
acts  maliciously  or  willfully  wrong;  (3) 
that  the  words  used  In  section  3001,  Bev. 
Codes,  "at  least  once  in  each  year,"  refer 
.to  a  calendar  year ;  (4)  that  it  is  not  alleged 
that  the  damages  claimed  have  been  "ad- 
Judged  against  him"  (the  said  bank  ccMnmia- 
sloner). 

The  first  question  above  enumerated  in- 
volves a  construction  of  section  3001,  Ber. 
Codes,  which,  in  pert,  is  as  follows: 

"It  shall  be  the  duty  of  the  bank  commission- 
er, when  he  shall  deem  it  necessary,  and  at 
least  once  in  each  year,  without  previous  no- 
tice, to  visit  and  make  complete  report  and  ex- 
amination of  the  affairs  of  each  bank  falling 
within  the  provisions  of  this  chapter." 

The  law  seems  to  be  well  settled  that  an 
individual  has  no  right  of  action  against 
a  public  officer  for  breach  of  a  daty  which 
he  owes  to  the  public  only,  evesa  though  such 
individual  la  specifically  Injured  thereby. 
Gorman  v.  Com'rs,  1  Idaho,  655;  Worden 
V.  Witt,  4  Idaho,  404,  39  Pac  1114.  95  Am. 
St  Bep.  70;-  People  v.  Hoag  (Cola)  131  Pac. 
400,  46  L.  B.  A.  (N.  S.)  824 ;  MUler  r.  Ouray 
E.  L.  &  Power  Co.,  18  Colo.  App.  131,  70  Pac. 
447;  C!olo.  Paving  CJo.  v.  Murphy,  78  Fed. 
28,  23  C.  C.  A.  631,  37  L.  B.  A.  630 ;  Byus 
V.  Gruble,  31  Kan.  767,  8  Pac.  618;  State 
V.  Harris,  89  Ind.  363,  46  Am.  Bep.  169; 
Moss  V.  Cnmmlngs,  44  Mich.  369,  6  N.  W. 
843;  School  Dist  No.  80  v.  Burress,  2  Neb. 
(Unof.)  654,  89  N.  W.  600 ;  Board  v.  Bladen. 
113  N.  C.  379,  18  S.  E.  661;  Lowe  v.  Gnth- 
erie,  4  Okl.  287,  44  Pac.  198;  Cottam  v. 
Oregon  City  (C.  C.)  98  Fed.  670;  South  v. 
Maryland,  18  How.  396,  15  L.  Ed.  433. 

But  it  is  equally  well  setUed  that  if  the 
plaintiff  can  show  that  the  duty  was  Impos- 
ed for  his  benefit,  and  that  the  Legislature 
had  In  mind  his  protection  in  passing  the 
act  In  question,  and  Intended  to  give  him 
a  vested  right  in  the  discharge  of  that  duty, 
then  this  will  give  him  such  an  interest  as 
will  support  an  action. 

In  State  v.  Harris,  89  Ind.  363,  46  Am. 
Bep.  169,  It  was  held : 

"In  general,  a  public  ofiBcer  is  liable  only  to 
the  person  to  whom  the  particular  duty  is 
owing,  and  the  ruling  question  in  all  cases  of 
the  kind  is  as  to  whether  the  plaintiff  shows 
the  breach  of  a  particular  duty  owing  to  him." 

We  think  the  rule  is  well  settled  that  in 
cases  of  this  kind  the  plaintiff  must  show 
that  he  has  an  Interest  in  the  performance 
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of  the  duty  by  the  pnbllc  officer,  and  that 
the  dut7  was  Imposed  for  his  beDeflt.  Bat 
the  above  does  not  Imply  that  the  duty  was 
Imposed  for  his  sole  benefit;  it  Is  sufficient 
If  It  appears  that,  besides  having  In  mind 
a  public  duty,  the  Legislature  also  has  in 
mind  an  additional  duty  to  the  IndlTldnal. 

In  Moss  V.  Cummlngs,  44  Mich.  359,  6  N. 
W.  843,  it  Is  Stated : 

"The  failure  to  perform  a  public  duty  can 
constitute  an  individual  wrong  only  when  some 

gersoo  can  show  that  in  the  public  duty  was 
ivolved  also  a  duty  to  himseli  as  an  individu- 
al, and  that  he  has  suffered  a  special  and  pe- 
culiar injury  by  reason  of  its  nonperformance." 

In  School  Dist  No.  80  v.  Burress,  2  Neb. 
(Unof .)  B57,  88  N.  W.  610,  on  this  point  it  is 
stated: 

"On  the  other  hand,  though  there  may  also 
be  a  duty,  or  even  a  primary  duty,  to  the  pub- 
lic, if  there  is  in  addition  a  duty  to  and  right 
in  the  individual,  he  may  maintain  an  action." 

Here,  then,  the  real  question  is  whether 
the  Legislature,  in  passing  section  3001,  Rev. 
Codes,  had  in  mind  the  depositors  solely,  or 
In  connection  with  the  pubUc,  and  intended 
that  the  dul7  it  was  imposing  on  the  bank 
commissioner  to  make  examination  was  for 
the  benefit  of  the  depositors,  thereby  making 
them  interested  parties  in  his  performance 
of  such  duty.  In  determining  this,  and  in 
construing  said  section  3001,  we  must  take 
into  consideration  the  subject-matter  with 
which  the  Legislature  was  dealing,  the  lan- 
guage used,  and  the  object  and  purpose  of 
the  law  being  enacted,  and  the  particular 
duty  in  question.  The  matter  of  considera- 
tion In  such  a  case  is  well  stated  in  volume 
1,  Street's  Foundations  of  Legal  Liability, 
p.  175,  quoting  from  Atkinson  v.  Newcastle, 
etc..  Waterworks  Co.,  2  Ezch.  D.  441,  as  fol- 
lows: 

"That  the  question  whether  or  not  the  breach 
of  a  statutory  duty  gives  a  private  right  of 
action  in  any  case  must  always  depend  upon 
the  object  and  language  of  the  particular  stat- 
ute." 

In  reading  said  section  8001  and  taking 
such  matters  into  consideration,  as  just 
above  referred  to,  we  think  It  is  clear  that 
the  Legislature,  in  prescribing  this  particular 
duty  of  the  bank  commissioner,  had  up- 
permost In  its  mind  the  protection  of  de- 
positors and  people  dealing  with  state  banks, 
or  at  least  had  In  mind  a  double  duty,  one 
owing  to  the  public,  and  one  owing  to  the 
depositors;  or,  stating  It  in  stlU  another 
way,  that  in  the  public  duty  was  involved 
also  a  duty  to  depositors  as  individuals; 
that  the  duty  of  examining  state  banks  was 
one  of  the  most  Important  elements  in  our 
banking  law;  that  the  examinations  requir- 
ed by  law  were  of  particular  interest  to  the 
depositing  public;  that  the  duty  prescribed 
was  for  the  benefit  of  depositors,  although 
It  nnght  not  have  been  for  their  sole  benefit; 
that  It  was  intended  by  said  section  3001  to 
give  the  depositors  a  vested  right  in  the  dis- 
charge of  the  doty  therein  prescribed. 

It  must  be  borne  In  mind  that  the  respond- 


ent does  not  contend  that  the  bank  com- 
missioner, under  the  facts  of  this  case,  would 
be  liable  to  all  the  depositors  of  said  bank 
at  the  time  it  is  alleged  he  should  have  clos- 
ed said  bank,  by  reason  of  his  faUure  to 
faithfully  perform  said  duty,  or  that  his 
surety  is  a  guarantor  thereof,  but  said 
respondent  contends  that  the  depositors  who 
may  recover  are  those  that  made  deposits 
after  the  time  (May  12, 1910)  when  said  bank 
commissioner  should  have  closed  the  bank; 
that  such  depositors  suffered  loss  by  reason 
of  his  unfaithfulness  in  the  performance 
of  a  duty,  which,  if  performed,  would  have 
prevented  their  loss,  and  that  the  duty  violat- 
ed by  him  was  one  which  was  Imposed  for 
their  benefit;  and  that  thus  t)eing  interest- 
ed parties  and  Intended  to  be  such  by  the 
Legislature,  in  the  performance  of  the  duty 
of  examination,  as  prescribed  in  said  sec- 
tion 3001,  the  surety  is  then  liable  on  its 
bond  for  the  violation  of  a  duty  covered  by 
said  bond. 

This  court  has  already  held  in  Palmer  v. 
PetUnglU,  6  Idaho,  346,  55  Pac.  653,  that, 
where  the  plaintiff  is  a  party  whom  the  stat- 
ute was  Intended  to  benefit  or  protect,  then 
the  surety  is  liable.    It  was  also  held  that: 

"The  sureties  of  an  officer  mentioned  in  sec- 
tion 403  of  the  Revised  Statutes  [same  as  295, 
Rev.  Codes]  are  liable  to  any  person  injnrea 
or  aggrieved  by  a  wrongful  act  done  by  the  of- 
ficer tn  bis  official  capacity." 

We  will  now  consider  the  question  of  the 
liability  of  a  public  officer  and  his  surety 
for  a  breach  of  a  discretionary  duty.  Here 
we  may  say  that  the  cases  cited  by  appellant, 
and  in  the  brief  of  counsel  appearing  as  amid 
curiae  herein,  do  in  the  main  lay  down  the 
correct  principle  of  law  applicable  to  such 
cases,  which  is  quoted  from  Reed  v.  Conway, 
20  Mo.  43,  as  f oUows : 

"The  doctrine  that  a  ministerial  officer,  act- 
ing in  a  matter  before  him  with  discretionary 
Sower,  or  acting  In  a  matter  before  him  ju- 
icially,  or  as  a  quasi  judge,  is  not  responsible 
to  any  one  receiving  an  injury  from  such  act, 
unless  the  officer  act  maliciously  and  willfully 
wrong,  is  most  clearly  established  and  main- 
tained." 

See  Wheeler  v.  Patterson,  1  N.  H.  88,  8 
Am.  Dec.  41 ;  Weaver  v.  Devendorf,  8  Denio 
(N.  Y.)  117 ;  Wilson  v.  Mayor  of  New  York, 
1  Denio  (N.  Y.)  595,  43  Am.  Dec  719;  Van- 
derheyden  v.  Young,  11  Jolms.  150;  Jen- 
kins V.  Waldron,  11  Johns.  114,  6  Am.  Dec. 
359;  WUkes  v.  Dlnsman,  7  How.  89,  12  L. 
Bd.  618;  Gould  v.  Christiansen,  Fed.  Cas. 
No.  5,636;  29  Cya  1443  et  seq.;  United 
States  V.  Clark  (C.  C.)  31  Fed.  710;  Ken- 
dall ▼.  Stokes,  3  How.  87,  11  L.  Ed.  506. 

In  the  beginning  of  the  discussion  on  this 
point,  it  may  be  well  to  divide  acts  of  negli- 
gence into  two  classes,  namely :  (1)  Acts  of 
commission,  or  positive  wrong;  and  (2)  acts 
of  omission,  or  breach  of  duty.  In  other 
words,  the  divison  would  be  along  the  lines 
of  affirmative  commission  and  negative  omis- 
sion. 

In  examining  the  cases  above  dted,  it  will 
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be  found  that  most  all  of  tibem  Involve 
acts  of  commission,  and,  In  alleging  a  breach 
of  duty  by  acts  of  commission.  It  was  charg- 
ed that  the  acts  were  committed  malldonsly 
or  willfully.  In  other  cases,  however,  and 
especially  where  the  breach  alleged  was  an 
act  of  omission,  such  words  were  nsed  as 
"abuse  of  discretion,"  "bad  faith,"  "did  not 
act  In  good  faith,"  "illegally,"  "fraudulent- 
ly," "unlawfully,"  "wrongfully,"  "unfaith- 
fully," "knowingly,"  and  words  of  like  mean- 
ing. 

So  from  all  the  cases.  Including  the  cases 
where  the  breaches  were  acts  of  commission 
and  acts  of  omission,  the  sound  rule  seems 
to  be  that  some  words  beyond  the  mere  alle- 
gations of  negligence  and  failure  to  perform 
should  be  alleged,  showing  Intent  to  act 
wrongfully,  willfully,  maliciously,  unfaith- 
fully, or  In  bad  teith,  or,  in  other  words, 
showing  evil  Intent,  and  then  allege  such 
facts  as  did  constitute  such  Intent 

It  then  follows  that  it  Is  necessary  to  ex- 
amine the  complaint  herein  and  determine 
whether  there  are  sufficient  allegations  there- 
in to  show,  not  only  neglect  or  failure  of  the 
public  officer  to  perform  a  discretionary  du- 
ty, but  also  that  he  clearly  abused  his  dis- 
cretion to  the  extent  of  acting  unfaithfully 
and  in  bad  faith,  and  with  a  willful  design 
not  to  perform  his  duty  as  such  officer. 

[131  In  paragraph  8  of  the  complaint,  as 
will  appear  from  the  copy  thereof  hereto- 
fore set  out  in  this  opinion,  it  is  alleged  that 
said  William  O.  Cruse  "did  not  well,  faith- 
fully, and  impartially  discharge  the  duties 
of  his  said  office,"  but,  "on  the  contrary,  he 
wholly  failed,  neglected,  omitted,  and  refused 
so  to  do,  and  acted  unfaithfully,  Improperly, 
and  Illegally,"  and  then  sets  forth  the  par- 
ticular breach  of  his  duty  complained  of. 
The  word  "unfaithfully"  signifies  "bad  faith." 
8  Words  and  Phrases,  7174.  The  word  "Im- 
properly" implies  such  conduct  as  a  man  of 
ordinary  and  reasonable  care  and  prudence 
would  not,  under  the  circumstances,  have 
been  guilty  of.  The  word  "illegally"  means 
"unlawfully"  and  "contrary  to  law." 

In  the  second  breach  set  forth  in  the  com- 
plaint, it  is  further  alleged  that  said  Cruse, 
prior  to  the  time  and  at  the  time  it  Is  claim- 
ed be  should  have  closed  said  biink,  had 
knowledge  of  Its  unsafe  condition,  that  the 
same  was  being  conducted  contrary  to  the 
provisions  of  said  chapter  13,  tit  4,  of  the 
Civil  Code  of  Idaho,  being  our  banking  law 
at  that  time,  and  that  the  books  and  ac- 
counts of  said  bank'  were  being  falsified, 
which  should  have  caused  him  to  deem  it 
necessary  to  visit  and  make  a  complete  ex- 
amination of  its  affairs.  Said  allegations  of 
knowledge  of  such  facts  were  sufficient  to 
show  such  a  condition  In  said  bank  as  would 
make  it  necessary  under  section  3001  for  him 
to  make  an  examination  of  said  bank,  and 
whm  taken  in  connection  with  the  words 
"wholly  toiled,"  "neglected,"  "unfaithfully," 


"Improperly,"  and  "illegally,"  as  used  in  the 
complaint  herein,  are  sufficient  to  charge  an 
evil  and  wrong  intent  with  a  wlU^I  design 
to  refrain  from  performing  hte  duty,  which 
would  amount  to  bad  faith,  if  be  then,  un- 
der such  circumstances,  failed  or  refused  to 
make  an  examination  of  said  bank. 

Having  held  that  Said  bank  commissioner 
abused  his  discretion  and  acted  in  bad  faith  ' 
when  he  did  not  deem  it  necessary,  and  will- 
fully failed  to  examine  said  bank  under  the  ■ 
circumstances  as  alleged  in  the  complaint, 
we  now  pass  to  a  consideration  of  the  fur^ 
ther  question  as  to  whether  the  allegations 
in  the  complaint  as  to  the  condition  he 
would  have  found  there,  had  he  made  an  ex- 
amination of  the  bank  on  or  before  May  12, 
1910,  were  sufficient  'to  give  him  reasonable 
cause  to  consider  stdd  bank  insolvent  and 
then,  if  so,  was  he  required  to  close  the  bank 
and  Immediately  apply  for  a  receiver? 

Section  3004,  Rev.  Codes,  treats  of  the 
duty  of  the  bank  commissioner  when  It  ap- 
pears that  the  capital  of  a  bank  is  reduced 
by  impairment,  or  otherwise,  below  the 
amount  required  by  section  2970;  and  sec- 
tion 3005  provides  that  if  the  bank  commis- 
sioner shall  find  that  a  bank  is  violating  its 
charter,  or  the  provisions  of  the  chapter  re- 
lating to  banks,  he  sbali  by  an  order  direct 
the  discontinuance  of  such  illegal  practices. 

Appellant  contends  that  the  condition  al- 
leged may  have  been  of  such  a  character 
that  it  would  have  justified  a  notice  to  the 
banic,  as  provided  in  section  3004,  or  an  or- 
der to  said  bank  to  discontinue  such  illegal 
practices,  as  is  provided  for  in  section  3003. 
But  we  cannot  agree  with  this  contention,  as 
said  section  8004  and  the  first  part  of  section 
3005  deal  with  conditions  which  the  Legisla- 
ture evidently  did  not  consider  as  reaching 
insolvency. 

In  the  next  part  of  said  section  3005,  fol- 
lowing the  above,  the  Legislature  dealt  with 
a  condition  of  insolvency  and  provided  a 
remedy  where  the  t>ank  commissioner  has 
reasonable  cause  to  consider  a  bank  insol- 
vent. This  part  of  said  section  3005  referred 
to  Is  as  follows: 

"If  such  bank  shall  refase  or  neglect  to  com- 
ply with  such  order,  or  whenever  such  commis- 
sioner has  reasonable  cause  to  consider  such 
bank  insolvent,  he  may  immediately  apply,  in 
bis  official  capacity,  to  the  district  court  of 
the  county  in  which  such  bank  has  it  principal 
place  of  business,  for  the  appointment  of  a  re- 
ceiver for  such  bank,  who,  if  he  be  appointed, 
shall  proceed  to  administer  the  assets  of  the 
bank  in  accordance  with  law." 

Here,  again,  in  so  far  as  the  matter  of 
the  bank  commissioner  having  reasonable 
cause  to  consider  a  bank  ins<dvent  is  con- 
cerned, we  have  to  deal  with  what  may  be 
termed  another  discretionary  duty  of  the 
commissioner,  and  the  general  rules  as  here- 
inbefore discussed  would  apply.  We  most 
therefore,  in  considering  this  question,  again 
go  to  the  complaint  to  see  what  the  allega- 
tions are  as  to  what.couditiou  the  bank  com- 
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mlssloner  would  haye  found  If  be  bad  made 
an  ezamlnatton  on  or  before  May  12,  1910. 

In  paragraph  9  of  tbe  complaint  it  Is  al- 
leged  as  fc^ows: 

"That  if  laid  William  G.  Cruse  had,  at  least 
once  in  each  year,  after  his  examination  of  May 
12,  1909,  or  on  or  about  the  12th  day  of  May, 
1910,  "When  h*  had  came  to  deem  it  necessary 
to  make  an  examination  of  the  affairs  of  said 
bank,  as  aforesaid,  yisited  said  bank  and  made 
a  complete  report  and  examination  thereof,  as 
was  his  duty  so  to  do,  as  aforesaid,  he  would 
have  found  that  said  bank  had  been,  and  was 
then,  guilty  of  Tiolating  each  and  every  duty 
and  requirement  prescribed  in  the  provisions  of 
tiie  different  sections  of  said  chapter  13,  tit.  4, 
and  woold  have  further  found  that  the  books 
of  said  bank  had  been,  and  were  then,  falsified 
in  respect  to  accounts  and  items  of  loans  and 
discounts,  overdrafts,  bonds  and  warran^,  due 
to  and  from  bank  and  'bank  accounts,  cash  on 
band,  surplus  funds,  undivided  profits,  individ- 
nal  deposits,  time  certificates  of  deposit,  accounts 
of  officers  and  directors  and  their  liabilities,  so 
as  to  make  a  proper  legal  report  under  date  of 
AprU  27,  1910,  which  had  been  called  for  a  short 
time  prior  thereto  by  said  William  G.  Cruse, 
as  such  bank  commissioner,  in  accordance  with 
law,  and  said  William  O.  Cruse,  from  an  exam- 
ination of  said  bank,  at  said  time,  would  then 
and  there  bad  reasonable  cause  to  consider  said 
bank  insolvent." 

It  tbe  bank  waa  In  fact  violating  "each 
and  every"  provision  of  the  banking  law,  It 
wonld  indeed  be  a  serious  matter  and  would 
call  for  Immediate  action  by  tbe  bank  com- 
missioner ;  and  we  must  take  it  as  true  that 
tbls  condition  of  tbe  bank,  as  alleged  In  said 
paragraph  of  tbe  complaint,  was  true,  be- 
cau^  in  passing  upon  the  sufficiency  of  the 
complaint  such  would  be  tbe  rule.  And  fur- 
ther, if  the  bank,  besides  violating  "each  and 
every"  provision  of  tbe  banking  law,  was  al- 
so falsifying  almost  if  not  aUof  the  princi- 
pal items  and  accounts,  it  would  be  still 
more  serious  and  require  immediate  and 
drastic  action  by  tbe  commissioner;  and, 
following  these  charges,  it  is  alleged  that 
eald  William  G.  Cruse,  from  an  examination 
of  said  bank  at  said  time,  would  then  and 
there  have  had  reasonable  cause  to  consider 
said  bank  insolvent. 

.  These  allegations  present  a  condition 
which  should  have  caused  him  to  consider 
the  bank  insolvent  Such  being  tbe  case, 
what  was  his  duty?  It  clearly  was  to  adopt 
tbe  only  remedy  given  bim  under  tbe  law, 
and  close  the  bank  and  apply  for  tbe  ap- 
pointment of  a  receiver.  And,  if  be  failed 
so  to  do,  then  it  would  be  a  clear  abuse  of 
bis  discretion,  and,  under  such  facts  and  cir- 
cumstances as  alleged.  Would  amount  to  bad 
faith  and  show  a  willful  design  not  to  per- 
form bis  duty. 

[14]  The  argument  that  tbe  word  "may," 
in  said  section  3005,  is  not  mandatory  and 
does  not  mean  "must,"  Is  without  force  un- 
der sncb  allegations  as  are  contained  in  this 
complaint.  When  such  conditions  arose  un- 
der tbe  old  banking  law,  nnder  which  tbls 
action  is  brought.  In  a  bank  of  this  state,  as 
alleged  in  tbe  complaint  herein,  then  tbe 
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word  "may"  should  be  construed  to  mean 
"mnst,"  otherwise  the  power  of  the  bank 
commissioner  would  have  been  absolute,  and 
there  would  be  no  such  thing  as  an  abuse 
of  discretion,  or  of  holding  him  liable  for 
bad  faith  and  corruption. 

This  court  has  already  in  effect  held  in 
Blomquist  v.  Board  of  County  Commission- 
ers, 25  Idaho,  293,  137  Pac.  177,  that  certain 
duties  of  the  assessors  involved  the  exercise 
of  their  legal  discretion  or  individual  Judg- 
ment, but  that  such  legal  discretion  must  be 
exercised  in  good  faith,  and.  If  not,  then  an 
oCBcer  who  falls  to  perform  bis  duty  is  liable 
for  such  failure  to  faithfully  perform  bis 
duties.    In  that  case  the  court  says: 

"If  an  officer  exercises  his  legal  discretion 
in  good  faith  and  without  fraud,  then  he  is 
performing  his  duty  under  tbe  law,  otherwise 
not;  and,  if  not,  then  he  fails  to  perform  bis 
duty  and  is  liable  for  a  failure  to  faithfully  per^ 
form  his  duties." 

Tbe  next  question  for  consideration  is 
whether  the  words  "at  least  once  in  each 
year,"  as  nsed  In  section  3001,  Rer.  Codes,  re- 
fer to  a  calendar  year.  Tbe  complaint  in 
imragraph  8  alleges  two  breaches  of  duty  un- 
der section  3001  as  to  examination  by  tbe 
bank  commissioner:  (1)  That  said  W.  O. 
Cruse  did  not,  at  le^st  once  in  each  year, 
make  an  examination  of  said  bank,  and  that 
his  last  examination  before  the  bank  was 
closed  on  August  81,  1910,  was  made  on  May 
12,  1909 ;  and  (2)  that  on  or  before  the  12th 
day  of  May,  1910,  said  Cruse  had  knowledge 
of  the  unsafe  condition  of  said  bank,  its  vio- 
lation of  the  banking  law,  and  its  falsiflca- 
tion  of  the  books,  and  other  acts  of  said  bank, 
as  hereinbefore  more  particularly  set  forth. 
We  have  already  discussed  the  second  breach 
set  out  in  paragraph  8  of  the  complaint,  and 
held  that  the  facts  alleged  in  regard  thereto 
were  sufficient  to  constitute  a  breach  of  the 
duty  of  tbe  bank  commissioner  under  section 
3001,  wherein  It  Is  provided  that  it  shall  be 
the  duty  of  the  bank  commissioner,  when  he 
shall  deem  it  necessary,  to  make  an  examina- 
tion of  state  banks.  From  the  conclusion  we 
there  reached,  it  follows  that  a  cause  of  ac- 
tion is  stated  in  the  complaint  regardless  of 
the  first  breach  of  duty  by  said  commissioner 
alleged  In  said  paragraph.  It  is  therefore 
unnecessary  to  discuss  or  consider  the  breach 
of  duty  first  alleged  in  said  paragraph  to  de- 
termine whether  or  not  the  phrase  "at  least 
once  in  each  year"  means  a  calendar  year  or 
on«!e  in  12  months. 

There  still  remains  for  consideration  the 
question  as  to  whether  or  not  In  this  action 
it  was  necessary  that  tbe  damages  claimed 
should  be  first  adjudged  against  tbe  bank 
commissioner.  Section  191,  Rev.  Codes,  pro- 
vides that  tbe  bank  commissioner  shall  ex- 
ecute a  bond  with  three  conditions,  as  fol- 
lows: (1)  That  he  shall  faithfully  and  Im- 
partially discharge  the  duties  of  his  office; 
(2)  pay  over  to  the  persons  entitled  by  law 
to  receive  it  all  money  coming  into  his  hands 
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by  ylrtue  of  his  office;  and  (S)  conditioned 
further  for  tbe  payment  of  all  damages  and 
costs  tbat  may  be  adjudged  against  him  under 
the  provisions  of  tiUe  2,  c.  18,  of  the  Political 
Code,  and  under  title  4,  c.  IS,  of  the  Civil 
Code. 

The  Legislature  Intended  by  the  enactment 
of  said  section  191  to  require  a  bond  cover- 
ing the  faithful  and  Impartial  discharge  of 
the  duties  of  said  office  as  a  distinct  subject- 
matter  or  condition  of  the  bond ;  and  It  next 
Intended  to  require  the  bond  to  cover  the  pay- 
ing over  of  all  moneys  coming  into  the  hands 
of  the  commissioner,  as  a  second  distinct 
subject-matter  or  condition ;  and,  lastly,  hav- 
ing in  mind  that  In  section  3005,  Rev.  Codes, 
It  bad  provided  that,  where  the  commission- 
er had  proceeded  maliciously  or  without 
reasonable  cause  In  closing  a  bank  and  hav- 
ing a  receiver  appointed,  he  was  liable  to 
such  bank  on  his  official  bond  for  any  dam- 
ages, expenses,  and  costs  resulting  there- 
from. The  Legislature  further  Intended  to 
require  a  bond  covering  such  damages  and 
costs  specifically  mentioned  In  said  section 
3005,  or  in  any  other  section  of  said  chapter, 
and  did  not  Intend  any  one,  Injured  or  ag- 
grieved by  the  failure  of  the  commissioner  to 
faithfully  perform  hl^  duties,  to  first  pro- 
ceed and  have  his  damages  adjudged  against 
the  bank  commissioner  before  he  could  bring 
suit  against  the  sureties  on  said  bond.  Said 
three  conditions  required  are  separate  and 
distinct.  The  first  words  "and  conditioned 
further"  imply  that  it  is  an  additional  condi- 
tion to  the  two  former  conditions. 

We  do  not  in  this  decision,  In  passing  upon 
said  third  condition,  bold  that,  even  in  a 
cause  brought  thereunder,  the  Injured  party 
would  be  required  to  have  his  damage  first 
adjudged  against  the  bank  commissioner  be- 
fore proceeding  against  bis  sureties.  We  re- 
serve a  decision  on  this  question  untU  it  Is 


properly  before  us.  Under  the  bond  in  ques- 
tion, the  principal  and  surety  are  Jointly  and 
severally  liable,  and  an  action  on  said  bond 
might  be  brought  Jointly  against  said  bank 
commissioner  and  his  sureties,  or  might  have 
been  brought  against  either  of  them  severally. 

We  do  not  consider  that  the  other  ques- 
tions presoited  in  the  brief  of  amid  cnrUe, 
not  raised  by  appellant,  and  not  dealing  with 
the  sufficiency  of  the  complaint,  are  proper- 
ly before  us,  and  we  will  therefore  not  pass 
upon  these  questions  further  than  to  state 
that,  from  our  examination  of  the  same,  the 
points  are  not  well  taken  when  applied  to 
this  case. 

Tbe  Judgment  of  the  court  below  must 
therefore  be  affirmed,  and  it  is  so  ordered, 
with  costs  in  ta.yot  of  respondent. 

BUDOB,  X,  and  GUHEEN,  District  Judge, 
concur. 

On  Petition  for  Bebearlng. 

GUHEEN,  District  Judge.  A  petition  for 
rehearing  has  been  filed  by  counsel  for  the 
appellant  in  the  above-entitled  action. 

The  court,  after  carefully  considering  the 
same,  finds  that  all  of  the  material  questions 
discussed  by  the  learned  counsel  for  the  ap- 
pellant In  his  petition  on  rehearing  were  ful- 
ly covered  in  the  briefs  and  oral  arguments 
upon  the  original  hearing  of  said  cause,  and, 
upon  a  le-examlnatlon  of  the  entire  record, 
we  are  fully  satisfied  that  we  understood  the 
facts  and  applied  the  law  to  the  particular 
facts  in  this  case;  that  the  decision  of  this 
court  was  correct  and  in  liarmony  with  the 
decisions  of  this  court,  as  heretofore  an- 
nounced. 

The  petition  for  rehearing  is  denied. 

BUDGE,  J.,  ooncura. 
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(11  OW.  Cr.  274) 

WEST  T.  STATE.    (No.  A-2156.) 

(Criminal  Goart  of  Appeals  of  Oklahoma.    Feb. 

2, 1916.) 

(SyUabut  by  the  Court.) 

Omminal  Law  (|  1131*)— Appkai/— Abandok- 
MKNT— Commutation  ot  Sentence. 

When  an  appeal  in  a  death  penalty  case  is 
pending  in  this  court,  and  the  Governor,  upon 
the  application  of  the  plaintiff  in  error,  com- 
mutes the  sentence  to  life  imprisonment,  the 
granting  of  the  commutation  operates  as  an 
abandonment  of  the  appeal,  and,  when  the  action 
of  the  Governor  is  brought  to  the  attention  of 
this  court,  the  appeal  wOl  be  dismissed 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  ${  2071-2»79,  2985;  Dec.  Dig. 
i  1131.«] 

Appeal  from  District  Court,  Mayes  Coun- 
ty; Preston  S.  Davis,  Judge. 

Sequoyah  West  was  convicted  of  murder, 
and  appeals.    Appeal  dismissed. 

A.  0.  Brewster,  of  Pryor,  for  plaintiff  In 
error.  Cbas.  West,  Atty.  Oen.,  and  Smith 
C.  Matson,  Asst  Atty.  Gen.,  for  tbe  State. 

DOYLB,  P.  J.  Plaintiff  In  error,  Sequoyah 
West,  Jointly  Informed  against  with  Cull  K. 
West  and  Jesse  Clevenger  for  the  murder  of 
one  Dan  Frame,  alleged  to  have  been  com- 
mitted on  or  about  the  7th  day  of  March, 
1913,  by  shooting,  was  separately  tried  and 
convicted  of  murder  with  the  death  penalty 
assessed.  To  reverse  the  Judgment  an  ap- 
peal was  perfected.  While  the  appeal  was 
still  pending  in  this  court,  Lee  Cruce,  Gov- 
ernor, upon  the  application  of  plaintiff  In  er> 
ror,  commuted  the  sentence  to  life  imprison- 
ment 

Where  a  commutation  of  sentence  Is  ap- 
plied for,  and  the  same  is  granted,  and  tbe 
action  of  the  Governor  in  the  case  Is  brought 
to  tbe  attention  of  this  court  pending  the 
determination  of  tbe  appeal,  tbe  appeal  will 
be  dismissed  as  having  been  abandoned. 

The  appeal  in  this  case  Is  therefore  dis- 
missed. 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


(11  OM.  Cr,  275) 

FINDLET  T.  STATE.     (No.  A-213a) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

Feb,  2,  1915.) 

(Syttabiu  by  th«  Court.) 

1.  Intoxicating  Liquobb  (§  215*)— Infobua- 

TION— SurFICIKNCT. 

A  conviction  cannot  be  sustained  on  an 
information  which  attempts  to  charge  a  viola- 
tion of  the  prohibitory  law  by  simply  alleging 
that  the  accused  did  give  away  whisky  in  vio- 
lation of  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {§   258-200;    Dec   Dig.  j 

2,  Intoxicating   Liquors    ({   216*)— Infor- 
mation—Requisites. 

County  attorneys  desiring  to  prosecute  for 
giving   away    or   furnishing  intoxicating   liquor 


as  provided  by  the  prohibitory  law  must  follow 
the  rule  annoanced  in  Scott  v.  State,  6  Okl. 
Cr.  492,  119  Pac.  1023,  and  reaffirmed  in  Tracy 
V.  State.  9  Okl.  Cr.  532,  132  Pac.  692.  The 
rule  is  clear,  and  works  no  hardship  upon  the 
state. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {f  258-260;  Dec.  Dig.  | 
215.*] 

3.  Ckiminai,  Law  (§  753*)— Dismissai/— Evi- 
dence. 

When  a  trial  court  finds  it  necessary  to 
advise  the  Jury  to  return  a  verdict  of  not  guil- 
ty on  the  t)nly  offense  charged  in  the  informa- 
tion, he  should  discharge  the  jury  and  dismiss 
the  prosecution. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1713,  1727-1739;  Dec.  Dig. 
$  753.*] 

Appeal  from  (bounty  Court  Osage  County; 
Paul  B.  Mason,  Judge. 

Jessie  Flndley  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.    Reversed. 

Leahy  &  MacDonald,  of  Pawhuska,  for 
plaLntlft  In  error.  C.  J.  Davenport  Asst. 
Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Jessie  Flndley,  was  convicted  at  the  October, 
1913,  term  of  the  county  court  of  Osage  coun- 
ty on  a  charge  of  selling  Intoxicating  liquor, 
and  her  punishment  fixed  at  Imprisonment  in 
tbe  county  Jail  for  a  period  of  30  days  and 
a  fine  of  $50. 

[1]  The  only  question  we  find  it  necessary 
to  discuss  in  this  appeal  is  the  sufficiency 
of  the  information  to  charge  giving  away  in- 
toxicating liquor  within  the  meaning  of  the 
statute.  The  information  charges  a  sale  of 
intoxicating  liquor,  but  the  court  directed  the 
Jury  to  find  tbe  plaintiff  in  error  not  guilty 
of  a  sale,  and  submitted  to  the  Jury  the  ques- 
tion of  whether  or  not  she  was  guilty  of  giv- 
ing away  intoxicating  liquor  under  the  sec- 
ond count  in  tbe  information,  which  Is  as  fol- 
lows: 

"Cbas.  M.  Cope,  tbe  duly  qualified  and  act- 
ing county  attorney  in  and  for  Oaa^e  countyr 
Okl..  in  the  name  and  by  the  authority  of  the 
state  of  Oklahoma,  informs  the  court  that  on 
or  about  the  23d  day  of  October,  1912,  at 
Pawhuska,  in  said  county  of  Osage,  state  ot 
Oklahoma,  the  said  defendant  Jessie  Flndley, 
did  wrongfully  and  unlawfully  give  away  to 
one  James  Hildebrand  certain  spirituous  liquor, 
to  wit,  one  pint  of  whisky  (said  whisky,  said 
Hildebrand,  said  time  and  place  being  the  same 
as  referred  to  In  count  1,  above^  the  transac- 
tion being  the  identical  transaction  set  out  in 
Bald  count  1),  contrary  to  the  form  of  the  stat- 
ute in  such  cases  made  and  provided,  and 
asainst  the  peace  and  dignity  of  tbe  state  of 
Oklahoma." 

[21  This  so-called  count  in  the  Information 
does  not  charge  an  offense  against  tbe  laws 
of  this  state. 

In  Scott  V.  State,  6  Okl.  Cr.  492,  119  Pac. 
1023,  the  information  charged  the  plaintiff 
in  error  as  follows: 

"  •  *  ♦  Did  unlawfully  furnish  one  pint 
of  spirituous  liquor,  to  wit,  one  pint  of  whisky 
to  C.  J.  L.  Beasley,  George  Myers,  Cleve  Pres- 
ley, and  Bill  Anderson,  for  ?1." 
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DlscussliiK  tbe  Information  In  tibat  case  we 
said: 

"This  ia  entirely  too  indefinite.  If  one  is  to 
be  charged  with  furnishing  liquor,  tbe  facta 
constituting  tbe  furnishing  should  be  pleaded. 
'Furnishing'  ia  a  very  indefinite  term. 

In  Tracy  ▼.  State,  9  OU.  Cr.  632,  132  Pac. 
682,  we  said: 

"The  vigilant  enforcement  of  the  prohibitory 
law  is  to  be  commended,  yet  a  conviction,  in 
order  tp  be  sustained,  must  be  based  upon  facts 
from  which  a  legitimate  deduction  of  guilt  can 
be  had.  The  proof  does  not  show  that  the 
platntifT  in  error  sold  whisky  to  anybod/.  All 
It  does  show  is  that  two  or  three  parties  met 
in  an  alley  and  were  drinking.  There  is  noth- 
ing to  indicate  that  the  plaintiff  in  error  part- 
ed with  the  alcohol,  if  ne  ever  bad  it,  for  a 
consideration.  It  may  be  that  he  sold  the  whis- 
ky as  charged.  If  so,  the  state  should  make 
proof  of  that  fact.  Or,  on  the  other  hand,  he 
may  have  given  away  or  furnished  the  liqnor 
In  violation  of  law.  If  so,  the  specific  facts 
constituting  the  giving  away  or  furnishing 
should  be  pleaded  as  stated  by  this  court  in 
the  Scott  Case,  supra.  If  a  conviction  is  to 
be  upheld  in  this  case  on  the  theory  that  the 
accused  is  guilty  of  a  sale,  thon  a  case  should 
be  made  on  that  theory.  If  the  state  desires 
to  stand  on  the  giving  away  or  fumishini^  fea- 
ture of  the  charge,  the  allegation  in  the  infor- 
mation should  conform  to  the  rule  announced 
in  the  Scott  Case,  and  the  proof  made  accord- 
ingly." 

In  the  case  at  bar  tbe  court  Bhonld  have 
dismissed  the  prosecution  when  he  found  It 
necessary  to  instruct  the  Jury  that  the  plain- 
tiff in  error  was  not  guilty  of  making  a  sale 
as  charged.  The  state's  evidence,  as  stated 
by  the  Assistant  Attorney  General  In  bis 
brief.  Is  to  tbe  effect  that  Mr.  Hlldebrand 
went  to  tbe  borne  of  the  plaintiff  in  error; 
that  sbe  was  not  In,  but  came  In  shortly; 
that  he  asked  whether  or  not  she  had  any*- 
thlng,  and  she  said  sbe  didn't  know,  that  be 
could  look  around  and  if  he  saw  anything  he 
wanted  he  could  take  It  along.  He  found  a 
small  bottle  which  looked  like  whisky.  The 
seal  had  been  broken  and  part  of  the  contents 
gone.  He  took  tbe  bottle,  put  it  In  bis  pocket, 
and  went  out  After  leaving  tbe  bouse  be 
started  to  tbe  lumber  yard  to  take  a  drink 
from  tbe  bottle.  He  saw  an  officer  coming 
around  toward  where  be  was,  and,  before 


drinking  any  of  tbe  whisky,  broke  tbe  bottle, 
to  prevent  the  officer  getting  It  The  officer 
testified  that  be  saw  Hlldebrand  come  out 
of  tbe  Flndley  bouse;  that  it  was  In  the 
afternoon ;  that  he  was  coming  home ;  that 
Hlldebrand  stuck  tbe  bottle  in  his  inside  coat 
pocket  and  started  away.  He  followed  him 
up  tbe  bill,  and  when  be  was  about  to  catch  ' 
up  with  him  Hlldebrand  pulled  tbe  bottle 
out  of  bis  pocket  and  broke  it 

[3]  There  was  no  testimony  Introduced  on 
behalf  of  the  plaintiff  in  error.  Tbe  statute 
penalizing  tbe  giving  away  of  Intoxicating 
liquor  contemplates  the  doing  of  such  act  as  a 
subterfuge  for  a  sale.  Tbe  doctrine  ejusdem 
generis  controls  In  this  class  of  cases.  Facts 
sufficient  to  show  that  intoxicating  Uquor 
was  given  away  witbln  tbe  meaning  of  tbe 
statute — that  is,  as  a  subterfuge  for  a  sale — 
must  be  pleaded.  Simply  stating  that  tbe 
accused  person  did  give  away  Intoxicating 
liquor  In  violation  of  law  Is  not  sufficient 
Administering  whisky  to  a  i>erson  111,  or  giv- 
ing alcohol  to  hospital  patients,  which  could 
not  by  any  reasonable  deduction  be  held  to 
come  within  tbe  purview  of  the  statute,  would 
be  crimes  under  tbe  character  of  Information 
disclosed  by  this  record,  If  such  Information 
can  be  sustained.  It  Is  therefore  necessary 
that  tbe  facts  be  pleaded  In  order  that  tbe 
court  may  determine,  as  a  matter  of  law, 
wbetber  or  not  a  crime  has  been  committed. 
If  tbe  facts  pleaded  be  true.  If  not  a  de- 
murrer should  be  sustained  to  tbe  informa- 
tion. In  the  case  at  bar  tbe  facts  pleaded  do 
not  disclose  an  unlawful  giving  away  of 
whisky  as  a  subterfuge  for  a  sale,  nor  does 
It  appear  tbat  tbe  county  attorney  seriously 
attempted  to  establish  such  contention.  A 
case  sufficient  to  go  to  the  Jury  on  tbe  theory 
of  an  unlawful  sale  could  possibly  have  been 
made,  but  tbe  trial  court  took  tbat  issue  from 
the  Jury,  thereby  leaving  nothing  properly 
before  the  court  under  the  Information. 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trlaL 

DOYLB,  P.  J^  ooncors.  FUBMAN,  I.,  ab- 
sent 
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MERRILL  et  al.  t.  STATE.     (No.  A-229&) 

(Criminal  Ck>urt  of  Appeals  of  Oklahoma. 

Feb.  6.  191S.) 

(Byllalu*  Iv  ihe  Court.) 

CBnaiTAL  Law  (}  1023*)— Afpeai/— Decision 
Appealable— Dkniai.  of  New  Tbial. 
There  is  no  statute  aothorizing  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial, 
except  as  instant  to  an  appeal  from  a  judg- 
ment of  conviction,  and  no  appeal  lies  from 
an  order  denying  a  motion  for  a  new  trial 
made  after  the  time  allowed  by  law  for  taking 
an  appeal  has  expired. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  2583-2508;  Dec  Dig.  S 
1023.*] 

Appeal  from  District  Court,  Seqnoyab 
Connty;    John  H.  Pltchford,  Judga 

O.  H.  Merrill  and  Sam  House  were  con- 
victed of  coujoint  robbery,  and  appeaL  Ap- 
peal dismissed. 

E.  M.  Frye,  of  SalUsaw,  and  E.  G.  Spil- 
man,  of  Oklahoma  City,  for  plaintiffs  in  er- 
tot.  Chas  West.  Atty.  Gen.,  and  C.  J.  Dav- 
enport,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  O.  H.  MerrlU  and  Sam 
Honse,  and  one  Kirk  Dearmin,  were  jointly 
Informed  against  for  the  crime  of  conjoint 
robbery,  and  upon  their  trial  were  found 
guilty  of  conjoint  robbery,  and  their  punish- 
ment was  fixed  at  imprisonment  in  the  peni- 
tentiary for  a  term  of  five  years.  After 
motions  for  new  trial  and  in  arrest  of  judg- 
ment had  been  overruled,  the  c<'urt  rendered 
judgment  and  sentenced  each  defendaxit  to 
serve  a  term  of  five  years  in  the  penitentiary. 
The  judgment  and  sentence  was  entered  on 
the  15th  day  of  May,  1013.  The  record 
shows  that  on  the  8th  day  of  November,  1913, 
the  plaintiffs  in  error  filed  a  motion  for  new 
trial  on  the  ground  that  certain  papers  had 
been  lost  from  the  flies,  and  that  said  mo- 
tion was  overruled  on  the  20th  day  of  Janu- 
ary, 1814.  An  appeal  from  the  order  over- 
ruling the  motion  for  a  new  trial  was  at- 
tempted to  be  taken  by  filing  in  this  court  on 
Jane  19,  1014,  what  purported  to  be  a  case- 
made,  which  contains  a  transcript  of  the  tes- 
timony taken  upon  the  supplemental  motion 
for  a  new  trial. 

The  Attorney  General  has  filed  a  moticHi  to 
dismiss  the  appeal  upon  the  grounds  that 
said  appeal  is  wholly  unauthorized.  Under 
the  provisions  of  our  Criminal  -  Code,  the  ap- 
peal must  be  from  the  judgment  and  sen- 
tence.   Section  5988,  Rev.  Laws. 

There  is  no  statute  authorizing  an  appeal 
from  an  order  denying  a  motion  for  a  new 


trial,  except  as  Instant  to  the  appoU  from  a 
Judgment  of  conviction.  Parker  t.  State, 
10  Oki,  Cr.  641,  139  Pac.  708. 

The  appeal  from  the  order  overruling  the 
defendant's  supplemental  motion  for  a  new 
trial  should  therefore  be  dismissed. 

The  purported  appeal  is  hereby  dismissed, 
and  the  case  remanded,  with  direction  to  the 
trial  court  to  carry  into  execution  the  origi- 
nal Judgment 

FURMAN  and  ARMSTRONG,  JJ.,  concur. 


(U  Oki.  Cr.  280) 
DULANET  V.  STATE.    (No.  A-2192.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    Feb. 
6,  1015.) 

(SytUtbiM  iy  Bditorial  Btaff.) 

Cbiuinal  Law  (|  1182*)— Appeals-Dismiss- 
al. 

Where  no  briefs  had  been  filed  by  accused, 
and  when  the  case  was  called  for  final  sobmis- 
siun  no  appearance  was  made  on  his  behalf, 
and  no  error  appeared  from  an  examination  ot 
the  record  proper,  the  Attorney  (ieneral's  mo- 
tion to  affirm  the  conviction  for  failure  to 
prosecute  the  writ  of  error  would  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  3203-3214;  Dec.  Dig.  $ 
1182.»] 

Appeal  from  Connty  Court,  Jefferson  Coun- 
ty ;  J.  M.  Adams,  Judge. 

Monk  Dulaney  was  convicted  of  a  violation 
of  the  prohibitory  law, -and  he  appeals.  Af- 
firmed. 

Hamilton  &  Saye.  of  Waurika,  for  plain- 
tiff in  error.  R.  McMillan,  Asst  Atty.  Gen., 
tor  the  State. 


PER.  CURIAM.  Plaintiff  in  error  was 
convicted  on  an  information  charging  the 
selling  of  intoxicating  liquor  to  one  John 
Johnson.  On  the  5th  day  of  November,  1913, 
in  accordance  with  the  verdict  of  the  Jury, 
he  was  by  the  court  sentenced  to  be  confined 
in  the  county  Jail  for  a  term  of  90  days  and 
to  pay  a  fine  of  $50. 

No  briefs  have  been  filed,  and  when  the 
case  was  called  for  final  submission  no  ap- 
pearance was  made  on  behalf  of  plaintiff  in 
error.  Thereupon  the  Attorney  General  mov- 
ed to  afilrm  the  Judgment  for  failure  to  pros- 
ecute the  appeal. 

We  have  examined  the  record  proper,  and 
have  discovered  no  error  that  will  warrant 
a  reversal  of  the  Judgment  The  motion  to 
affirm  Is  therefore  sustained. 
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(U  OM.  Cr..281) 
liOWDERMILK  ▼.  STATE.     (No.  A-1806.) 
(Criminal  Ck>urt  of  Appeals  of  Oklahoma.    Feb. 
4, 1915.) 

fBi/llatut  hy  the  Oourt.) 

1.  Cbihinai.  Law  ({  400*)— Embezzuembrt  (| 
44*)  —  Evidenci  —  Best  awd  Secondabt  — 
Recobd. 

(a)  The  fact  that  there  la  a  record  of  the 
election  of  certain  officers  of  a  lodge  does  not 
preclude  the  state  from  proving  by  other  compe- 
tent evidence  the  fact  that  one  acted  in  auch  ca- 
pacity. 

(b)  If  a  person  assumes  to  act  in  the  capacity 
of  a  lodge  officer,  is  so  recognized  by  the  mem- 
bers thereof,  and  receives  and  disburses  the  mon- 
ey of  the  lodge,  proof  of  these  facts  is  suffi- 
cient to  sustain  a  conviction  for  the  embezzle- 
ment of  the  funds  of  the  lodge  as  an  officer  of 
the  same. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  87&-886,  1208-1210;  Dec 
Dig. 8400;*  Embezzlement,  Cent.  Dig.  S§  67-70; 
Dec.  Dig.  J  44.*] 

2.  CBnnNAL  Law  (S  1168*)— Iwdictment  and 
Information  ({  166*)  —  Pmadino  and 
Pboof—Appbai/— Harmless  Ebbob. 

(a)  It  is  the  duty  of  the  county  attorney 
to  introduce  facts  to  establish  all  the  material 
allegations  set  out  in  the  information  presented 
by  him,  in  the  manner  and  form,  as  charged,  and 
in  keeping  with  the  rules  of  law. 

(b)  The  fact,  however,  that  a  county  attorney 
fails  of  efficiency  or  through  oversight  to  com- 
ply with  the  rules  of  law  strictly  construed, 
does  not  justify  this  court  in  permitting  a  crim- 
inal to  escape  punishment  when  such  criminal 
has  been  deprived  of  no  substantial  right  and  is 
clearly  guilty  of  the  crime  charged. 

(c)  The  admission  of  incompetent  evidence 
does  not  necessarily  jastify  the   reversal  of  a 

.conviction  when  there  is  competent  evidence  in 
the  record  which  conclusively  establishes  the 
guilt  of  the  accused,  and  no  defense  whatever  is 
offered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  T54,  8088,  3130,  3137-3143; 
Dec.  Dig.  1 1169;*  Indictment  and  Information, 
Cent.  Dig.  SS  627-630,  532,  633;  Dea  Dig.  i 
166.*] 

Appeal  from  District  Ck)urt,  Latimer  Coun- 
ty;  W.  H.  Brown,  Judge. 

O.  N.  Lowdermllk  was  convicted  ot  em- 
bezzlement, and  apijeals.    Affirmed. 

Jones  &  Lester,  of  Wllbnrton,  for  plaintiff 
in  error.  Smith  C.  Matson  and  C.  J.  Daven- 
port, Asst  Attys.  Oen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
O.  N.  Lowdermllk,  was  convicted  at  the 
March,  1812,  term  ot  the  district  court  of 
Latimer  county  on  a  charge  of  embezzlement, 
and  his  punisliment  fixed  at  imprisonment  in 
the  state  penitentiary  for  a  term  of  one  year 
and  one  day.  This  appeal  is  brought  in  an 
effort  to  secnre  a  reversal  of  the  Judgment 
of  conviction. 

The  information  charges  that  the  plaintiff 
In  error,  while  acting  as  the  financial  officer 
of  Gowan  Lodge  No.  79  of  the  Ancient  Order 
of  United  Workmen,  embezzled  the  sum  of 
$130,  funds  of  the  lodge  which  he  came  into 
possession  of  through  his  official  connection 


therewith.  The  testimony  clearly  shows  that 
he  was  acting  as  financial  officer  of  the  lodge 
In  question  in  the  capacity  charged,  receiv- 
ed the  money  in  question,  and  appropriated 
the  same  to  bis  own  use.  The  only  conten- 
tion advanced  by  his  counsel  Is  that  the  court 
erroneously  permitted  certain  oral  testimony 
to  be  Introduced  to  show  his  official  relation 
to  the  lodge,  instead  of  requiring  the  intro- 
duction of  lodge  records.  There  was  no  tes- 
timony Introduced  on  behalf  of  the  plaintiff 
In  error.  A  number  of  witnesses  testified 
that  they  were  members  of  the  lodge  and  that 
the  plaintiff  in  error  was  secretary  and  finan- 
cial officer  of  the  lodge.  His  signature  was 
Identified,  and  receipts  he  had  given  mem- 
bers of  the  lodge  for  dues  were  introduced. 

[1]  Counsel  earnesUy  urge  this  court  to 
reverse  this  judgment  on  the  ground  that  the 
records  of  the  lodge  showing  the  election  of 
the  plaintiff  In  error  to  the  position  of  finan- 
cial officer  should  have  bfeen  Introduced.  The 
county  attorney  should  have  been  prepared 
to  Introduce,  and  should  have  Introduced, 
this  record.  However,  other  competent  proof 
in  the  form  ot  receipts  signed  by  the  plain- 
tiff In  error  in  his  own  handwriting,  in  the 
absence  of  any  denial  on  his  part  or  by  any 
one  for  him  that  the  receipts  spoke  the  truth, 
were  sufficient  to  establish  the  fact  that  he 
had  held  himself  out  as  such  officer,  and  as 
said  by  this  court  in  the  case  of  Ex  parte 
Winters,  10  Okl.  Cr.  692,  140  Pac  164,  51  Xi. 
R.  A.  (N.  S.)  1087,  it  he  was  financier  and 
secretary  enough  to  collect  the  money  ot  the 
members  of  thM  lodge  and  embezzle  It,  he 
was  financier  and  secretary  enough  to  go  to 
the  penitentiary  for  perpetrating  such  a  pub- 
lic wrong.  It  was  sufficient  in  this  case  tor 
the  state  to  show  that  the  plaintiff  in  error 
acted  as  such  officer  and  received  and  re- 
ceipted tor  money  as  such  officer,  and  em- 
bezzled the  same  after  he  had  come  into  the 
possession  thereof.  The  question  of  his  law- 
ful election  as  an  officer  ot  the  lodge  in 
question  was  not  material.  If  he  acted  as 
an  officer  thereof,  received  and  embezzled  the 
money  thereof  in  the  manner  and  form  as- 
charged,  then  he  was  properly  convicted. 
The  laws  ot  this  state  do  not  tolerate  any 
such  crookedness. 

[2]  While  the  foregoing  is  the  law  ot  this 
jurisdiction,  county  attorneys  who  prosecute 
under  the  character  of  information  set  up  In 
this  record  should  exercise  dlUgence  to  In- 
troduce all  the  records  essential  to  make  out 
their  case  as  charged.  The  tact,  however, 
that  the  county  attorney  falls  of  efficiency 
or  through  oversight  does  not  justify  this 
court  in  permitting  a  criminal  to  escape  pun- 
ishment whea  he  has  been  deprived  of  no 
substantial  right  and  is  clearly  guilty  ot  the 
crime  charged.  The  admission  of  Incompe- 
tent evidence  does  not  justify  the  reversal  of 
a  conviction  when  competent  evidence  con- 
clusively establishes  the  guilt  of  the  accused. 


•For  otlier 
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and  when  no  defense  whatever  is  made.  It 
is  clearly  shown  by  the  testimony  in  the  rec- 
ord that  members  of  this  lodge  paid  to  the 
plaintiff  in  error  the  assessments  and  dues 
provided  by  the  by-laws  governing  the  Instl- 
tntion;  that  he  accepted  the  money  and  Is- 
sued receipts  therefor  as  secretary  and  finan- 
cial officer  thereof;  that  he  nnlawfolly  ap- 
propriated the  money  to  his  own  nse — and 
nobody  denies  these  facts. 

The  trial  was  without  prejudice,  and  the 
conviction  proper. 

The  judgment  of  the  trial  oonrt  is  there- 
fore affirmed. 

DOYLB,  P.  J.,  concur&  FUBMAN,  J.,  ab- 
sent 

(45  Okl.  «1) 

WILKIN8,    Drainage    Com'r,   ▼.    HIUiMAN 

et  al^  County  Com'rs  and  Ex  Officio  Com'ra. 

(No.  6203.) 

(Supreme  Court  of  Oklahoma.     Dec.  22,  1914. 
Rehearing  Denied  Jan.  26,  1016.) 

(Byttahu*  bv  the  Court.) 

1.  Dbairb  ({  71*>— Sfsoiai.  Assessmkittb— Va- 

UDITT. 

In  the  construction  of  a  drainage  dltcb,  spe- 
cial assessments  under  the  Constitution  and 
laws  of  this  state  can  be  made  only  for  corre- 
sponding specific  benefits  conferred. 

[Ed.  Mote.— For  other  cases,  see  Drains,  Cent. 
Dig.  S  74;  Dec  Dig.  |  71»] 

2.  CouNTiita    (J    160*)—B*dsd8—Dbaih»— As- 
sessment OF  BENEriTB. 

Where  substantial  benefits  are  assessed  to  a 
county  on  account  of  drainage  to  the  public  high- 
ways, that  part  of  the  expense  of  constructing 
the  drainage  ditch  apportioned  to  the  county, 
corresponding  with  the  amount  of  benefits  con- 
ferred, must  be  paid  by  the  county  out  of  funds 
raised  by  general  taxation. 

[Ed.  Note.— For  other  cases,  see  Goimtles, 
Cent  Dig.  g  219;  Dec.  Dig.  |  160.*] 

8.  DBAIITB     (i    68*)— ASSKSSMENTS— Dbairags 
or  HlOHWATS. 

That  part  of  the  expense  in  constructing  a 
drainage  ditch  assessed  against  a  county  for 
benefits  accruing  to  such  county  by  virtue  of 
drainage  of  the  public  highways  cannot  legally 
be  paid  out  of  funds  collected  by  special  as- 
sessments made  against  the  property  owners  in 
said  drainage  district. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  f  72;  Dec.  Dig.  {  68.») 

4.  EuiNBNT    Domain    ({    2*)— Dbainaok   of 
HiQiiwATS — Assessments. 

The  payment  of  that  part  of  the  expense 
in  constructing  a  drainage  ditch,  assessed  to 
the  county  for  benefits  to  the  public  highways 
out  of  funds  collected  by  special  assessments 
levied  uiion  the  individual  property  located  in 
such  drainage  district,  would  be  taking  private 
property  for  public  use,  without  just  compensa- 
tion and  violative  of  the  Constitution  and  laws 
of  this  state. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {jj  3-12;    Dec.  Dig.  {  2.*] 

5.  Drains    ({   68*)— Assessments— Bridoeb— 

OotJNTIES. 

The  viewers  and  appraisers  assessed  bene- 
fits to  Lincoln  county  by  virtue  of  the  drainage 
of  the  public  highways  in  the  sum  of  $134,600, 


and  assessed  damages  in  favor  of  said  county  in 
the  sum  of  $81,930,  the  cost  of  erecting  48  steel 
bridges  across  said  drainage  ditch  on  the  public 
highways.  Said  assessment  was  confirmed  by  the 
coimty  commissioners.  No  exceptions  were  filed, 
or  appeal  taken  therefrom.  The  county  commis- 
sioners refused  to  erect  said  bridges,  or  to  pay 
the  atnount  of  benefits  assessed  to  said  county. 
Plaintiffs,  who  are  certain  property  owners  in 
said  district,  filed  their  petition  in  the  district 
court  against  the  county  commissioners,  and  said 
commissioners,  as  ex  officio  drainage  commis- 
sioners, and  against  plaintiff  in  error  as  drain- 
age commissioner,  praying  for  a  writ  of  manda- 
mus, requiring  them  to  meet  and  proceed  to  let 
the  contract  for  the  erection  of  said  bridf^es. 
The  court  found  in  favor  of  the  county  commis- 
sioners, and  issued  a  peremptory  writ  of  manda- 
mus requiring  the  commissioners,  as  ex  ofiicio 
drainage  commissioners,  and  the  drainage  com- 
missioner to  meet  and  proceed  to  let  the  contract 
for  the  construction  of  said  bridges.  Held,  error. 
[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  S  72;  Dec.  Dig.  I  68.*] 

Error  from  District  Court  Lincoln  Coun- 
ty; Roy  Hoffman,  Judge. 

Petition  by  J.  W.  Cherry  and  others 
against  Ed  Hillman  and  others.  County 
Commissioners  and  Ex  Officio  Commission- 
ers of  Deep  Fork  Drainage  District  No.  1, 
Lincoln  county,  and  from  the  judgment  Ho- 
mer J.  Wllklns,  Drainage  Commissioner, 
brings  error.     Reversed,  with  directions. 

Embry  &  Hastings,  of  Oklahoma  City,  for 
plaintiff  in  error.  Stre^ter  Speakman,  Co. 
Atty.,  and  F.  A.  Rittenhouse,  both  of  Caian- 
dler,  for  defendants  in  error. 

RIDDLE,  J.  On  the  7th  day  of  August 
1909,  certain  property  owners  residing  in 
Lincoln  county  filed  their  petition  In  the 
manner  provided  by  law  with  the  board  of 
county  commissioners,  for  the  purpose  of 
creating  a  drainage  district  within  said 
county.  The  petition  was  signed  by  the 
requisite  number  of  property  owners  neces- 
sary to  confer  Jurisdiction  upon  the  county 
commissioners  to  proceed  in  the  matter.  Va- 
rious proceedings  were  bad,  and  there  is  no 
question  raised  as  to  the  regularity  of  the 
proceedings  in  the  organization  of  the  drain- 
age district  and  In  letting  the  contract  for 
the  construction  of  the  ditch.  On  February 
26,  1914,  J.  W.  Cherry,  D.  J.  Norton,  E.  W. 
Hoyt  A.  E.  Patrick,  and  D.  W.  Collier,  prop- 
erty owners  In  said  district  filed  their  peti- 
tion in  the  district  court  of  Lincoln  county 
against  Ed  Hillman,  J.  F.  Collier,  and  R.  A. 
Morrow,  county  commissioners  and  ex  officio 
commissioners  of  Deep  Fork  Drainage  Dis- 
trict No.  1,  of  Lincoln  county,  and  Homer 
J.  Wllklns,  as  drainage  commissioner.  Plain- 
tiffs recite  the  various  steps  taken  in  the 
organlzatloa  of  said  drainage  district  and 
the  letting  of  the  contract  to  construct  the 
ditch;  that  they  are  property  owners,  af- 
fected by  such  proceeding.  They  further  al- 
lege that  the  viewers  and  appraisers  ap- 
pointed to  view  and  appraise  said  property 
reported  the  necessity  of  building  48  steel 
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bridges  across  said  drainage  dltcb  on  the 
public  highways,  and  designated  the  locali- 
ties where  said  bridges  were  to  be  constructr 
ed;  that  said  viewers  and  appraisers  esti- 
mated the  cost  of  construction  of  said  bridg- 
es in  the  sum  of  ^1,930.  Plaintiffs  further 
allege  that  said  viewers  and  appraisers  as- 
sessed the  benefit  to  Lincoln  county  in  the 
sum  of  $134,560.  They  allege  the  progress 
made  in  the  construction  of  said  ditch  and 
the  necessity  of  building  said  bridges,  and 
the  refusal  of  said  defendants,  as  county 
commissioners,  or  either  as  ex  officio  drain- 
age commissioners  of  said  drainage  district, 
to  construct  said  bridges,  as  was  their  duty 
to  so  do,  although  often  requested.  It  is 
farther  alleged,  without  the  construction  of 
said  bridges,  it  will  be  impossible  for  plain- 
tiffs to  cross  said  ditch,  and  many  of  the 
farms  situated  in  said  district  will  be  cut 
in  two  by  said  ditch,  and  the  owners  thereof 
will  not  have  access  to  portions  of  their 
farms;  that  they  have  no  adequate  remedy 
at  law,  and  they  pray  for  a  writ  of  manda- 
mus, compelling  defendants  to  meet  and  pro- 
ceed to  let  the  contract  for  the  construction 
of  said  bridges.  An  alternative  writ  of  man- 
damns  was  issued,  setting  up  substantially 
the  foregoing  facts. 

Plaintiff  in  error.  Homer  J.  Wilkins,  as 
drainage  commissioner,  filed  his  answer  and 
return  to  the  alternative  writ,  wherein  he 
sets  out  the  various  steps  taken  by  the  coun- 
ty commissioners  in  the  organization  of 
said  drainage  district  and  the  report  of  the 
viewers  and  appraisers  and  the  confirmation 
thereof  by  said  commissioners.  He  avers 
that  the  viewers  and  appraisers  found  the 
benefits  to  Lincoln  county  in  the  sum  of 
$134,550,  and  the  damage  in  favor  of  Lin- 
coln county  for  the  construction  of  said  48 
steel  bridges  in  the  sum  of  $81,030.  After 
legal  notice  by  publication,  a  hearing  upon 
said  report  was  had,  and  the  same  was  by 
the  commissioners  dniy  confirmed,  and  no 
appeal  was  taken  therefrom  by  the  county; 
and  the  action  of  the  viewers  and  the  order 
confirming  same  have  become  final.  He  also 
makes  a  part  of  bis  answer  the  order  of  the 
board  of  county  commissioners,  of  date,  No- 
vember, 1010,  as  fi>Uows: 

"Chandler,  Oklahoma.  Nov.  10,  1010.  The 
board  met  pareuant  to  recess,  all  members  pres- 
ent ;  journal  of  previous  meeting  read  and  ap- 
proved. It  is  ordered  by  the  board  that,  where- 
as, by  mutual  mistake,  the  assessment  for  dam- 
ages in  favor  of  Lincoln  county  in  the  Beep 
Fork  Drainage  District  No.  1  (by  reason  of 
the  county  being  required  to  construct  bridges), 
not  having  heretofore  been  spread  of  record,  the 
connty  clerk  be  and  he  is  hereby  instructed  to 
record  in  the  drainage  record  of  said  district  the 
assessment  hereby  made  in  favor  of  Lincoln 
county,  on  account  of  the  constniction  of  said 
bridf^es,  tbe  sum  of  $S1,930,  which  said  sum  is 
hereby  declared  to  be  the  assessment  of  damages 
due  said  county,  as  aforesnid.  The  board  then 
took  a  recess  until  Nov.  28,  1910. 

"Approved  this  28th  day  of  November,  1910. 
"Geo.  F.  Clark,  Chairman. 

"Attest:  J.  E,  Bea,  County  Clerk." 


He  further  alleges: 

"And  by  such  action  the  said  board  of  county 
commissioners  elected  that  Lincoln  county  would 
construct  said  bridges  and  offset  the  damages 
on  account  thereof,  to  wit,  tbe  sum  of  $81,930; 
*  *  *  that  the  construction  of  said  bridges  is 
not  a  legal  charge  against  said  drainage  dis- 
trict" 

He  further  sets  out  resolution  of  tbe  board 
of  county  commissioners  of  July  3,  1911, 
wherein  the  board  recognizes  the  validity  of 
the  assessment  of  benefits  made  to  Lincoln 
county  and  tbe  provision  made  by  said  reso- 
lution toward  the  pajnnent  of  said  assess- 
ment, and  the  further  resolution  of  said 
board,  providing  for  the  issuance  of  negotia- 
ble special  assessment  warrants  with  cou- 
pons attached  in  the  ajgregate  sum  of  $134,- 
000,  to  provide  the  ready  funds  to  pay 
said  sum.  He  alleges  that  they  refuse  to 
issue  said  warrants  or  to  buUd  said  bridges. 
The  county  commissioners  filed  a  demurrer 
to  the  petition  and  alternative  writ  of  man- 
damus. Plaintiffs  filed  a  demurrer  to  the 
answer  and  return  of  the  drainage  commis- 
sioner. Upon  a  hearing  of  the  Issues  thus 
raised,  tbe  court  sustained  each  of  said  de- 
murrers; and  a  peremptory  writ  of  manda- 
mus was  issued  against  the  county  commis- 
sioners, as  ex  officio  commissioners  of  Deep 
Fork  Drainage  District  No.  1,  and  plahitiff 
in  error,  as  drainage  commissioner,  requir- 
ing them  to  meet  and  proceed  to  let  the  con- 
tract for  the  construction  of  said  48  bridges. 
From  this  Judgment  pTalntitt  in  error  prose- 
cutes error  to  this  court. 

[1-6]  There  is  no  question  raised  on  this 
appeal  relative  to  the  necessity  of  the  con- 
struction of  said  bridges,  but  all  parties  seem 
to  agree  that  they  are  indispensable.  Tlie 
sole  question  for  determination  is  as  to 
whether  said  bridges  should  be  constructed 
by  the  county  commissimiers  at  tbe  expense 
of  and  in  behalf  of  the  county;  or  by  the 
drainage  commissioners  and  at  the  expense 
of  said  district  By  stipulation  filed  in  this 
court,  the  case-made  has  been  amended  by 
attaching  a  true  transcript  of  all  the  pro- 
ceedings had  before  the  county  commission- 
ers relative  to  said  drainage  district  We 
presume  this  is  done  in  order  that  tbe  court 
may  determine  the  question  on  the  merits 
and  finally  fix  the  liability  ot  building  these 
bridges.  A  proper  determination  of  the 
question  presented  requires  the  considera- 
tion and  construction  of  several  provisions 
of  tbe  act  of  the  Legislature  of  1907-08,  and 
the  amendments  thereto,  commonly  known 
as  the  Drainage  Act  There  is  some  conten- 
tion as  to  whether  the  act  of  the  commis- 
sioners was  performed  as  commissioners  of 
the  drainage  district,  or  whether  they  were 
acting  in  the  capacity  of  county  commission- 
ers. The  law  is  anything  but  clear  as  to 
when  they  shall  act  as  county  commission- 
ers, or  when  they  shall  act  as  ex  officio 
drainage  commissioners.  Tbe  law  begino  by 
providing  that  the  proceedings  shall  be  in-  ' 
itiated  by  filing  a  peUtioa  with  the  count) 
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oomml8Si(H>er8,  and  section  3046,  Comp.  'Laws 
1909,  in  part  provides:  "The  term  'commls- 
Bioners'  as  used  In  tills  act,  shall  mean  the 
board  of  county  commissioners."  There  la 
no  provision  anywhere  designating  said  com- 
missioners "drainage  commissioners,"  or  "ex 
o£3clo  drainage  commissioners."  From  an 
examination  of  the  record,  it  seems  that  all 
the  proceedings  had  before  the  commission- 
ers were  before  them  as  county  commlssion- 
et8,  and  that  all  resolutions  passed  and  or- 
ders made  were  In  their  capacity  as  county 
commlsslonerB.  In  our  opinion,  It  Is  a  mat- 
ter of  minor  importance  whether  or  not 
they  were  acting  In  the  capacity  of  coonty 
commissioners,  or  drainage  commissioners. 
It  is  unnecessary  to  determine  in  what  ca- 
pacity they  performed  their  duties,  except 
to  the  extent  and  for  the  purpose  of  deter- 
nilnlng  the  validity  of  their  acta.  At  com- 
mon law,  the  obligation  to  maintain' and  re- 
pair public  highways  and  bridges  rested  up- 
on the  county.  1  Blackst  Comm.  357.  It 
cannot  be  doubted  that  primarily  the  duty  of 
building  bridges  of  the  character  and  dimen- 
sions of  the  bridges  required  to  be  built 
across  said  drainage  ditch  In  question  upon 
the  public  highways  is  upon  the  county  com- 
missionetB  under  sections  7581  and  7609, 
Rev.  Laws  1910,  which  sections  read: 

"7581.  AH  bridges,  culverts  and  roads  shall  be 
at  least  fourteen  feet  wide,  and  all  bridges  and 
calverts  not  more  than  twenty  feet  in  length 
shall  be  under  the  control  and  supervision  of  the 
board  of  highway  commisgioners  of  such  town- 
ship and  the  road  supervisor  in  whose  district 
such  bridge  or  culvert  la  situated,  and  all  bridges 
more  than  twenty  feet  long  shall  be  under  the 
control  and  supervision  of  the  board  of  county 
commissioners.  Said  bridges  to  be  built  by  the 
county  commissioners  at  such  places  as  may  be 
necessanr  for  the  public  convenience.  In  addi- 
tion to  the  compensation  already  allowed  by  law, 
the  county  commissioners  shall  receive  three  dol- 
lars for  each  day  actually  and  necessarily  spent 
in  overseeing  bridge  worlc:  Provided,  Uiat  no 
commissioners  shall  receive  pay  for  such  work 
for  more  than  sixty  days  in  any  one  year." 

"7609.  The  board  of  county  commissioners  shall 
provide  all  roads  improved,  under  the  provisions 
of  this  article,  with  suitable  bridges  of  a  perma- 
nent and  substantial  character  and  shall  keep 
and  maintain  same  in  repairs." 

It  is  the  contention  of  plaintiff  In  error 
tbat  under  section  8068,  Comp.  Laws  1909,  it 
ia  likewise  the  duty  of  the  county  commts- 
alooers  to  construct  the  bridges  in  question. 
This  section  provides: 

"Tb«  commissioners  may,  when  the  same  is 
necessary  for  public  health,  convenience  and 
welfare,  cause  to  be  constructed  or  enlarged,  any 
bridge  or  culvert  made  necessary  by  the  cro.ss- 
Ing  of  any  drain  constructed  under  the  provi- 
sions of  this  act:  Provided,  however,  that  when 
■neb  bridge  or  culvert  shall  twlong  to  any  corpo- 
ration other  than  the  county,  the  county  clerk 
shall  give  such  coi"poration  notice  by  delivering 
to  its  agent  the  order  of  the  commissioners  de- 
claring the  necessity  for  constructing  or  enlarg- 
ing such  bridge  or  culvertj  and  a  failure  to  con- 
struct or  enlarge  such  bridge  or  culvert  within 
the  time  specified,  shall  be  deemed  as  a  refusal  to 
do  said  work,  and  thereon  the  commissioners 
shall  proceed  to  let  the  work  of  constructing  or 
cnls-ging  the  same  and  assess  the  corporation 


with  the  cost  thereof,  and  die  eountr  clerk  shall 
place  such  assessment  on  the  tax  book  against 
said  corporation  •  *  ♦  to  be  collected  as  tax- 
es. Before  the  commissioners  shall  let  such 
work  they  shall  give  to  the  agent  of  the  said  cor- 
poration at  least  twenty  days'  actual  notice  of 
the  time  and  place  of  letting  such  work." 

Construing  section  3069,  supra,  as  a  whole 
and  In  connection  with  sections  7581  and 
7609,  Rev.  Laws  1910,  supra,  relating  to  the 
same  subject,  we  are 'clearly  of  the  opinion 
that  the  commissioners  referred  to  therein 
are  the  county  commissioners,  and  that  the 
bridges  provided  for  are  to  be  constructed 
on  behalf  of  and  at  the  expense  of  the  coun- 
ty, except  where  benefits  are  assessed  to  a 
county,  it  may  offset  the  amount  due  for 
benefits  by  the  cost  of  erecting  necessary 
bridges.  This  section  clearly  contemplates 
that  the  bridges,  other  than  are  owned  by 
any.  private  corporation,  shall  belong  to  the 
county.  Also,  this  section  provides  only  for 
the  construction  or  repair  of  such  bridges, 
when  it  is  made  necessary  for  the  public 
health,  convenience,  and  welfare.  There  is 
no  reference  made  in  this  section  to  the  re- 
pair or  construction  of  bridges  when  neces- 
sary for  the  drainage  district  or  fpr  the  con- 
venience of  the  people  in  said  district,  but 
(Mily  when  necessary  for  the  general  public 
health,  convenience,  and  welfare.  In  other 
words,  this  section  contemplates  that  said 
bridges  are  to  be  built  for  the  use  and  bene- 
fit of  the  general  public,  in  that  all  public 
bridges  become  a  part  of  the  public  high- 
ways, and  the  public  highways  are  in  the  ex- 
clusive charge  and  control  of  the  county  of- 
ficials and  must  be  erected  by  general  tax; 
and  tills  section  puts  the  burden  of  con- 
structing such  bridges  upon  the  county. 

We  are  also  of  the  opinion  that  the  bridg- 
es referred  to  in  this  section  are  a  different 
class  from  those  referred  to  in  section  3050, 
Comp.  Laws  1909.  Taking  the  context  of 
said  section  8050,  it  is  reasonably  clear  that 
the  bridges  referred  to  there  are  mainly  for 
the  use  and  benefit  of  the  owners  of  the  lauds 
situated  in  said  district  The  language  used 
(referring  to  the  viewers)  is: 

"They  shall  specify  the  manner  and  time  in 
which  the  improvements  shall  be  made  and  com- 
pleted, the  number  of  floodgates,  waterways, 
farm  crossings,  bridges,  and  the  dimensions 
thereof,  and  note  the  county  and  township  lines 
and  railroad  crossings." 

.  In  other  words,  this  language,  properly 
construed,  would  mean  the  number  of  flood- 
gates, waterways,  farm  crossings,  and  "farm 
bridges"  and  dimensions  thereof.  This  sec- 
tion clearly  contemplates  that  these  are  Im- 
provements to  be  constructed  at  the  expense 
of  the  drainage  district,  and  to  become  a 
part  of  the  drainage  system,  and  of  special 
beneflt  to  each  landowner  within  the  district, 
and  are  not  public  utilities.  The  drainage 
law  does  not  provide  anywhere  the  character, 
material,  siie  in  length  or  width,  nor  the 
location  of  such  bridges.  The  language  of 
the  court  in  the  case  of  Rlgney  v.  Fischer,  113 
Ind.  313, 15  N.  E.  694,  is  applicable  here: 
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"Without  further  extending  this  opinion,  our 
conclusion  is  that  appellee,  as  the  drtdnage  com- 
missioner, has  no  authority  to  determine  the 
necessity  for  the  bridge,  nor  the  sort  of  bridge, 
if  one  is  necessary,  that  should  be  built,  and 
has  no  fund  that  he  can  use  in  the  erection  of 
the  bridge;  in  short,  that  he  has  no  authority 
to  erect  the  bridge.  Those  questions  must  now 
be  settled,  and  the  bridge  be  built,  if  built  at  all, 
by  some  person  or  body  authorized  to  do  so  by 
the  statutes." 

It  is  also  his  contention  that  tbe  viewers 
and  appraisers  assessed  benefits  to  be  derived 
from  the  construction  of  this  ditch  against 
Lincoln  county  In  tbe  sum  of  $134,650,  and 
damages  by  reason  of  the  construction  of 
these  bridges  In  tbe  sum  of  $81,930,  and  that 
said  county,  through  its  officials,  elected 
to  build  these  bridges  and  offset  the  amount 
of  expense  against  the  amount  of  benefits 
assessed,  and  that  said  county  is  now  liable 
under  the  law  by  reason  of  snch  proceedings 
and  judgment  of  the  commissioners.  The  Ju- 
risdiction and  authority  conferred  ui>on  the 
county  commissioners  In  the  organization  and 
proceedings  in  the  constractlon  of  a  drain- 
age ditch  are  very  broad  and  sweeping. 
There  can  be  no  question  about  the  power 
to  assess  benefits  to  the  county  wherein  the 
viewers  and  appraisers  find  that  the  county 
will  be  benefited  by  reason  of  the  construc- 
tion of  such  ditch  and  the  draining  of  public 
highways.  Part  of  section  S046,  Comp.  Laws 
1909,  provides: 

"The  benefits  to  the  county  as  a  body  politic 
and  which  might  be  assessed  under  this  act 
against  the  county  where  improvements  are 
formed,  in  districts  formed  wholly  within  any 
county,  shall  be  prorated  between  the  counties 
in  their  proportion  to  the  benefits  derived  to 
the  counties  respectively  and  shall  be  paid  from 
the  public  funds  of  each  such  county. 

And  again,  section  3056,  Id.,  provides: 
"When  any  drain  established  under  the  pro- 
visions of  this  act,  drains,  either  in  whole  or 
in  part,  or  benefits  any  puolio  or  corporate  road 
or  railroad,  the  viewers  shall  apportion  to  the 
count]/  or  ttate  road,  or  if  a  corporate  road  or 
railroad,  to  the  person  or  company  owning, 
operating  or  controlling  the  same,  the  same  pro- 
portion of  the  cost  of  location  and  construction 
of  tbe  improvement  in  proportion  to  the  lienefits 
received  as  to  private  individuals."  (Italics 
ours.) 

It  will  be  seen  tliat  the  commissioners  In 
their  supervisory  control  over  the  acts  of  the 
viewers  and  appraisers  had  the  same  Juris- 
diction and  authority  to  assess  and  approve 
benefits  to  the  county  as  to  an  individual ; 
and  when  the  assessment  was  made  and  con- 
firmed, if  no  appeal  was  talien  within  20  days, 
the  order  confirming  such  assessment  became 
final,  equivalent  to  a  Judgment  of  such  board, 
and  would  not  be  subject  to  a  collateral  at- 
tack. Certain  powers  conferred  upon  said 
commissioners  are  quasi  Judicial.  The  de- 
termination of  the  viewers,  when  affirmed  by 
the  county  commissioners,  is  a  quasi  Judi- 
cial proceeding  and,  unless  appealed  from, 
is  final.  In  the  case  of  Sears  v.  Street 
Com'rs,  178  Mass.  350,  63  N.  B.  876,  It  is 
said: 


"It  is  well  established  that  the  determination 
of  the  amount  of  taxes  for  special  benefits  to 
real  estate  by  any  tribunal  to  which  the  Leg- 
islature delegates  the  power  is  a  quasi  judicial 
proceeding  which  cannot  take  final  effect  unless 
persons  to  be  a8seBBe<}  have  an  opportunity  to 
be  heard.  New  London  N.  R.  Oo.  v.  Boston  & 
A.  R.  Co.,  102  Mass.  386;  Parsons  v.  District 
of  Columbia,  170  V.  S.  45,  62,  54,  18  Sup.  Ct. 
521  [42  L.  Ed.  943];  Hagar  v.  Reclamation 
Dist,  111  U.  S.  701-709,  4  Sup.  Ct.  663  [28  L. 
Ed.  569] ;  Irrigation  Dist.  v.  Bradley,  164  TJ. 
S.  112-175,  17  Sup.  Ct  66  [41  L.  Ed.  369]; 
Stuart  V.  Fahner,  74  N.  Y.  189  [30  Am.  Rep. 
2891;  Remsen  v.  Wheeler,  106  N.  Y.  573  [12 
N.  E.  664]." 

Said  commissioners  are  given  exclusive  Ju- 
risdiction to  hear  and  determine  all  contests 
and  objections  to  the  creation  of  snch  dis- 
trict, and  all  matters  pertaining  to  same, 
and  have  exclusive  jurisdiction  in  all  subse- 
quent proceedings,  except  such  as  Is  con- 
ferred upon  the  drainage  commissioner  after 
th^e  completion  of  the  ditch.  They  are  given 
I)ower  to  adjourn  the  hearing  on  any  matter 
from  day  to  day,  and  all  Judgments  rendered 
by  said  commissioners  In  relation  thereto 
are  final,  except  when  appealed  from  to  the 
district  court 

There  is  no  claim  that  the  county  failed  to 
receive  sufficient  notice  of  all  proceedings 
had,  or  that  there  are  any  defects  by  reason 
thereof.  Under  the  broad  powers  vested  In 
the  commissioners,  we  are  of  the  opinion  that 
their  acts  in  approving  the  assessment  of 
benefits  to  the  county  and  in  assessing  dam- 
ages In  favor  of  the  county  to  the  amount  of 
the  cost  of  the  bridges,  and  the  resolution  on 
the  19th  day  of  November,  1910,  supra,  are 
valid  and  binding  upon  the  county.  The  res- 
olution, fairly  construed,  was  an  election  on 
the  part  of  the  county  to  offset  the  benefits 
assessed  to  the  amount  of  the  cost  price  of 
the  bridges.  There  was  no  appeal  taken 
from  the  action  of  the  commissioners  In  any 
of  these  matters,  and  such  action  must  be 
held  to  be  conclusive  on  the  county.  If  the 
Judgments  of  tbe  commissioners  are  not  con- 
clusive on  the  county,  then  they  are  not  con- 
clusive on  any  of  the  other  parties,  in  that 
the  commissioners  had  the  same  jurisdiction 
over  the  county  as  It  had  over  the  other  par- 
ties before  them,  and  was  specifically  au- 
thorized to  make  the  assessments  of  benefits 
and  damages  to  the  same  extent  as  If  all 
were  individuals.  The  coimty  was  author- 
ized to  elect,  the  same  aa  an  individual,  if 
it  would  offset  the  damages  assessed  against 
the  benefits,  and,  having  elected,  is  now  es- 
topped to  revoke  its  action  in  such  matter 
to  the  prejudice  of  the  drainage  district  and 
others  Interested. 

Section  17  of  the  act,  being  section  2981, 
Rev.  Laws  1910,  in  part  provides: 

"Should  any  person  interested  in  land  appro- 
priated or  damaged  by  the  proposed  drain  or 
other  improvements  fail  to  file  their  written 
exceptions  to  the  report  of  the  viewers  as  here- 
inafter provided,  they  shall  be  deemed  to  have 
acquiesced  in  any  such  award  and  shall  forever 
be  estopped  from  prosecuting  any  action  to  va- 
cate or  avoid  the  same." 
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And  section  3057,  CJomp.  Laws  1909,  in  re- 
gard to  appeals,  provides: 

"Any  person  aggrieved  may  appeal  from  the 
order  of  the  commissioners,  and  upon  such  ap- 
peal there  may  be  determined  either  or  any  of 
the  following  questions:  First  whether  just 
compensation  has  been  allowed  for  property  ap- 
propriated, and  second,  whether  proper  damag- 
es have  been  allowed  for  property  prejudicially 
affected  by  the  Improvements ;  third,  and  wheth- 
er the  property  for  which  an  appeal  is  prayed 
has  been  assessed  more  than  it  will  be  benefited, 
or  more  than  its  proportionabe  share  of  the  cost 
of  the  improvements." 

Section  30S3,  Id.,  In  part  provides: 

"If  the  commiasioners  shall  find  that  due  no- 
tice has  been  given,  they  shall  examine  the  re- 
port of  the  surveyor  and  viewers,  and  if  it  shall 
Appear  that  the  assessmoits  of  the  cost  of  loca- 
tion and  construction  and  of  damages  and  bene- 
fits to  each  tract  are  correct,  and  that  the  ap- 
p<nrtionment  of  the  costs  of  location  and  con- 
struction, is  in  proportion  to  the  l>enefits  and 
damages  of  each  tract,  fair  and  just,  the  same 
■ball  be  approved  and  confirmed.    •    •    • " 

Then  it  is  provided  in  said  section  that  in 
case  the  commlssloneni  find  that  tlie  Improve- 
ments so  reported  are  nnjust  or  erroneous, 
they  may,  by  an  order  of  record,  amend  the 
report  upon  evidence.  The  subject-mattjer 
certainly  was  within  the  authority  of  the 
commissioners,  and  the  law  specifically  gives 
to  the  commission  authority  to  adjourn  from 
day  to  day  on  the  hearing  of  reports  and  ex- 
ceptions, and  to  make  such  orders  as  may  be 
necessary  in  the  letting  of  the  contract  and 
the  assessment  of  damages  and  benefits. 
The  statute  also  specifically  authorizes  the 
offsetting  of  benefits  by  damages  assessed, 
and  this  applies  as  well  to  the  county  as  to 
individuals,  and  tn  our  opinion,  the  commis- 
sioners had  the  authority  to  confirm  and 
approve  the  finding  of  the  viewers  In  assess- 
ing benefits  against  the  county  in  the  amount 
found,  and  also  in  assessing  the  damage  for 
the  construction  of  the  bridges,  and  that  the 
county  had  a  right,  acting  through  its  com- 
missioners, to  elect  whether  or  not  it  would 
construct  said  bridges.  It  having  elected,  its 
action  should  be  held  final. 

The  contention  that  counsel  make  to  the 
effect  that  it  was  the  duty  of  the  drainage 
district,  under  the  common  law,  to  construct 
these  bridges,  Is  not  tenable.  We  recognize 
the  common-law  rule,  to  the  effect  that  where 
a  corporation  or  other  person  or  company 
crosses  a  public  highway,  it  must  be  done 
with  as  Uttle  damage  to  the  highway  as  pos- 
sible, and  that  it  is  the  legal  duty  of  such 
person  or  company  to  construct  bridges  or 
culverts  and  make  sn<^  other  repairs  as 
may  be  necessary  to  replace  said  highway  In 
a  reasonably  safe  condition  at  the  expense 
of  such  person  crossing  same.  Whether  or 
not  this  rule,  under  any  circumstances,  would 
apply  to  a  drainage  district,  constructed  un- 
der the  statute,  is  not  necessary  to  decide; 
but  we  do  hold  it  has  no  application  to  the 
case  at  bar.  If  all  the  parties  affected,  or 
who  expected  to  be  benefited  by  the  cutting 
of  a  drainage  ditch,  should  be  directly  in- 
stromental  In  Initiating  proceedings  for  that 


purpose  and  proceed  to  organize  and  con- 
struct such  a  ditch,  without  reference  to  any 
benefits  to  the  public  generally,  and  should 
construct  said  ditch  across  highways,  prob- 
ably In  such  an  instance  such  persons,  cor- 
poration, or  drainage  district  might  be  re- 
quired to  repair  the  highways  so  damaged  in 
crossing.  It  ia  clear,  under  the  drainage 
laws  and  the  Constitution,  no  assessments 
can  be  made  upon  any  land  on  any  principle 
other  than  that  of  corresponding  benefits  re- 
ceived. The  undertaking  here  was  a  gigantic 
one,  of  vast  magnitude,  and  from  the  great 
area  of  country  it  will  drain,  we  might  be 
justified  in'  inferring  that  it  vrill  be  of  im- 
measurable benefit  to  the  general  public, 
even  if  there  were  no  finding  to  that  effect  in 
the  record.  One  of  the  prerequisites  to  the 
right  of  making  this  Improvement  was  a 
finding  that  it  would  be  necessary  for  the 
"public  health,  convenience,  and  welfare"  of 
all,  and  that  it  would  not  be  of  special  ben- 
efit to  any  particular  class,  or  specific  prop- 
erty. TUs  alone  should  be  sufficient  reason 
to  make  the  common-law  rule  inapplicable. 
No  doubt  the  larger  per  cent  of  the  property 
owners,  without  their  consent,  are  required 
to  contribute  to  pay  the  expense  of  such  im- 
provements, on  the  theory  that  they  are 
public  utilities  and  beneficial  to  the  public 
health,  etc.,  and  for  specific  benefits  received 
equal  to  the  assessments.  Under  our  Con- 
stitution, arbitrary  assessments  can  only  be 
made  in  payment  of  expense  of  constructing 
a  drainage  ditch  when  the  benefits  received 
are  in  proportion  to  the  assessments  made, 
and  that  such  improvement  is  a  public  util- 
ity, or  is  made  in  the  Interest  of,  public 
health.  When  such  Improvements  are  made 
In  the  Interest  of  the  public  welfare,  and 
without  regard  to  special  benefits  conferred, 
the  property  of  citizens  can  be  taken  only 
after  just  compensation  paid  therefor,  and 
the  expense  of  such  Improvements  must  be 
paid  by  a  general  tax  upon  all  people  affect- 
ed. People  ex  reL  Coon  Run  Drainage  & 
Levee  Dlst  v.  Nortrup,  232  IlL  303,  S3  N.  B. 
843;  Cuming  Coimty  v.  Bancroft  Drainage 
Dist  et  al.,  90  Neb.  81,  132  N.  W.  927.  It  is 
shown  from  the  record  and  is  conclusive,  so 
far  as  this  proceeding  is  concerned,  that  the 
county  received  benefits  to  the  public  roads 
of  $134,550  by  reason  of  this  contemplated 
improvement  To  this  extent,  the  property 
owners  within  the  district  would  receive  no 
direct  benefit  to  their  property.  In  other 
words,  every  other  resident  of  the  county 
will  receive  the  same  benefit  by  the  drain- 
age of  the  public  roads  as  will  the  property 
owners  living  within  the  district;  and  it 
would  be  neither  right  nor  legal  that  the  few 
residing  within  the  district  should  be  com- 
pelled to  pay  the  expense  for  benefits  receiv- 
ed by  the  public  generally.  The  bridges  re- 
quired are  for  the  benefit  of  the  general  pub- 
lic, and  special  assessments  cannot  legally 
be  made  to  pay  the  expense  of  constructing 
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same.  The  expense  of  building  said  bridges 
Is  a  subject  of  general  taxation.  Sears  ▼. 
Street  Com'rs,  supra;  Hammett  r.  Phlladd- 
pbla,  66  Pa.  146,  3  Am.  Rep.  615;  Washing- 
ton Ave.,  In  re,  69  Pa.  852,  8  Am.  Rep.  255; 
Appeal  of  Citr  of  WlUlamsport,  187  Pa.  565, 
41  Atl.  476;  Dletz  y.  City  of  Neenah,  91  W1& 
422,  64  N.  W.  299,  65  N.  W.  500;  Dyar  ▼. 
Farmlngton  Village  Corp.,  70  Me.  527;  Han- 
scom  V.  City  of  Omaha,  11  Neb.  87,  7  N.  W. 
739;  Erie  ▼.  Russell,  148  Pa.  384,  23  Ati. 
1102.  To  hold  otherwise  would  be  In  direct 
violation  of  section  24,  article  2,  of  the  Con- 
stitution, In  that  It  would  be  taking  private 
property  for  a  public  use,  to  the  extent,  at 
least,  of  the  amount  of  the  assessments  of 
benefits  to  the  public  highways,  amounting 
approximately  to  one-sixth  of  the  total  value 
of  the  improvements. 

Page  and  Jones  on  Taxation  by  Assess- 
ment, {  449,  lay  down  the  following  rule: 

"Aatbority  to  assess  for  the  construction  of  a 
system  of  drains  does  not  include  authority  to 
assess  for  the  construction  of  a  bridge  at  a  point 
where  a  large  drain  crosses  a  highway." 

In  14  Cyc.  1025.  it  is  stated: 

"Under  the  various  constitutional  provisions 
and  acts  conferring  power  upon  local  autbori- 
iies  to  establish  drains,  it  must  be  shown  that 
such  drain  is  necessary  and  conducive  to  pub- 
lic health,  convenience,  or  welfare,  or  of  public 
benefit  or  utility"  (citing  cases  from  Indiana, 
Michigan,  Ohio,  Oregon,  Wisconsin,  and  New 
York). 

Page  1059,  Id.: 

"In  the  assessment  of  benefits  lo  drainage  pro- 
ceedings, the  landowner  should  not  be  charged 
with  general  benefits  which  accrue  to  him  as  a 
member  of  the  community,  but  only  with  such 
as  are  special.  The  benefits  for  which  an  as- 
sessment may  be  made  must  relate  to  the  bet- 
terment of  the  land  for  the  purposes  to  which  it 
may  reasonably  be  put,  and  lands  not  benefited 
are  not  subject  to  assessment" 

Page  1061,  Id.: 

"The  general  rule  is  that  the  expense  of  con- 
struction of  a  drain  cannot  be  assessed  against 
particular  lands  to  an  amount  in  excess  of  the 
benefits  received  by  such  land,  and  an  assess- 
ment upon  a  tract  of  land  in  excess  of  the  ben- 
efits received  is  void  as  to  eucb  excess." 

In  10  Am.  ft  Eng.  Encyc.  of  I<aw,  280,  it  is 
stated: 

"The  general  rule  Is  well  settled  that  a  spe- 
cial assessment  for  the  purpose  of  drainage  can 
be  levied  only  upon  property  benefited  by  the 
proposed  drainage,  and  the  amount  of  such  as- 
sessment must  not  exceed  the  benefit  to  be  de- 
rived by  the  land  assessed." 


It  was  said  in  the  case  of  Norwood  r.  Bak- 
er, 172  U.  S.  269,  9  Sup.  Ct  187,  43  L.  Bd. 
443,  by  Mr.  Justice  Harlan,  speaking  for  the 
court: 

"In  our  Judgment,  the  exaction  from  the 
owner  of  private  property  of  the  cost  of  a  pub- 
lic improvement  in  substantial  excess  of  the 
special  benefits  accruing  to  him  is,  to  the  ex- 
tent of  such  esBoeia,  a  taking,  under  the  guise 
of  taxation,  of  private  property  for  public  use 
without  compensation.  We  say  'substantial  ex- 
cess,' because  exact  equality  of  taxation  is  not 
always  attainable,  and  for  that  reason  the  ex- 
cess of  cost  over  special  benefits,  unless  it  be 
of  a  material  character,  ought  not  to  be  regsrd- 
ed  by  a  court  of  equity  when  its  aid  is  invoked 
to  restrain  the  enforcement  of  a  special  assess- 
ment" 

It  is  suggested  that  the  county  commission- 
ers cannot  be  compelled  to  build  said  bridges, 
for  the  reason  It  would  be  In  violation  of  sec- 
tion 26,  art  10,  of  the  Constitution.  This 
same  objection,  no  doubt,  could  be  urged, 
and  properly  so,  against  the  enforcement  of 
the  collection  of  the  amount  of  benefits  as- 
sessed to  the  county  in  the  sum  of  $134,550, 
yet  If  said  apportionment  and  assessment  are 
legal,  and  they  appear  to  be  such,  under  sec- 
tion 3067,  Comp.  Laws  1909,  it  is  made  the 
duty  of  said  county  to  pay  said  amount  of 
benefits  assessed  in  cash,  or  In  time  war- 
rants, as  It  may  elect  We  have  no  author- 
ity, and  It  is  not  our  purpose,  to  require  the 
county  commissioners  to  attempt  to  violate 
the  provision  of  the  Constitution,  but  have 
the  authority  to  require  such  commissioners 
to  meet  In  Uis  manner  provided  by  law  and 
take  such  proceedings  as  may  be  necessary. 
In  compliance  with  law,  toward  the  erection 
of  such  number  of  bridges  across  the  drain- 
age ditch  in  question  upon  the  public  high- 
ways as  the  public  good,  convenience,  and 
accommodation  may  require. 

It  follows  that  the  Judgment  of  the  trial 
court  must  be  reversed,  with  direction  to 
vacate  and  set  aside  same,  and  to  enter  a 
Judgment  requiring  the  county  commission- 
ers to  convene  Immediately  and  proceed  to 
take  such  steps  as  may  be  necessary  in  the 
manner  provided  by  law,  toward  letting  con- 
tracts for  the  erection  of  such  bridges  across 
Deep  Fork  Drainage  ditch  No.  1,  of  Lincoln 
county,  as  may  be  necessary  to  accommodate 
fully  and  adequately  the  public,  and  the  court 
is  further  directed  to  proceed  in  said  matter 
in  accordance  with  the  views  herein  ex- 
pressed. It  Is  so  ordered.  All  the  Justices 
concur. 
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8T.  LOUIS  ft  B.  F.  B.  CO.  ▼.  AMEND, 

County  Treasurer,  «t  al. 

(No.  3499.) 

(Supreme  Coart  of  Oklahoma.    Jan.  19,  1915.) 

(ayttabu*  tv  the  Court.) 

Taxation    (§8  297,  608*)— Levy— Vauditt— 

CouutcnoN— Injunction. 

Any  tax  levied  by  the  county  ezdae  board 
in  excess  of  the  estimate  of  the  township  or 
school  district  officers  for  the  fiscal  jear  u  il- 
legal and  void, 

(a)  The  collection  of  such  illegal  and  void  tax 
may  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §}  474-482,  1230-1241 ;  Dec.  Dig. 
ii  297,  608.*] 

Commissioners'  Opinion,  DlTlslon  No.  1. 
Error  from  District  Court,  Puslunatalia 
Connty ;  A.  H.  Ferguson,  Judge. 

Action  by  tlie  8t  Louis  &  San  Francisco 
Bailroad  Company  against  J.  W.  Amend,  as 
County  Treasurer  of  Pushmatalia  Connty, 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed, with  directions. 

W,  F.  Evans,  of  St  Louis,  Mo.,  and  B.  A. 
Klelnschmldt,  of  Oklahoma  City,  for  plain- 
tiff In  error  A  J.  Atnote,  Co.  Att} .,  of  Ant- 
lers, for  defendants  In  error 

TELA.CKER,  C.  Plaintiff  in  error  brought 
this  action  in  the  trial  court  against  defend- 
ants In  error,  treasurer  and  sheriff,  respec- 
tively, of  Pushmataha  county,  to  enjoin  the 
collection  of  certain  taxes  for  the  fiscal  year 
beginning  on  July  1,  1910.  On  December  26, 
1910,  plaintiff  paid,  as  one-half  of  such  taxes, 
112,616.19;  but  the  defendant  treasurer, 
claiming  $12,706.88,  as  the  half  then  due,  ac- 
cepted said  $12,616.19  only  as  a  partial  pay- 
ment; the  difference  between  the  amount 
paid  by  plaintiff  and  the  amount  claimed  by 
defendant  treasurer  as  such  one-half  being 
$90.68. 

[1,2]  Under  Laws  1909,  p.  003,  as  amend- 
ed by  Laws  1910,  p.  149  (section  7389,  Bev. 
Laws  1910),  a  failure  to  pay  one-half  of  the 
whole  amount  of  the  taxes  before  January 
1,  1911,  would  have  resulted  in  maturing 
the  whole  amount  of  the  taxes  for  that  year 
on  that  date. 

The  plaintiff's  claim  of  excessive  levy  to 
the  amount  of  $181.37  (said  $90.68  being  the 
first  half  of  this  amount)  arises  out  of  the 
levy  for  one  township  and  two  school  dis- 
tricts in  said  county;  and  said  $12,616.19 
(being  one-half  of  all  taxes  plaintiff  admits 
owing  In  said  cotinty)  includes  a  payment  of 
what  plaintiff  claims  to  be  one-half  of  the 
comparatively  small  amounts  levied  for  such 
township  and  school  districts. 

The  county  excise  board  (created,  etc.,  by  L. 
1910,  p.  Ill',  the  same  being  sections  7379-7380 
Bev.  Laws  1910)  made  levies  as  follows:  (1) 


Upon  an  assessed  valuation  of  taxable  prop- 
erty In  KoBoma  township  (after  deducting 
$39,815  as  nontaxable  Indian  lands)  of 
$778,910,  and  upon  that  township's  estimate 
of  its  needs  for  expenses,  sinking  fund,  and 
interest  coupons  of  an  amount  to  which  an 
addition  of  10  per  cent  for  delinquent  taxes 
would  make  $87.18,  a  levy  of  1  mill  (the  equiv- 
alent of  $778.91)  was  made;  and,  the  as- 
sessed value  of  plaintiff's  property  being 
$501,021,  this  shows  an  excessive  levy  of 
$120.24,  but  in  the  petition  plaintiff  only 
claims  $50.10.  (2)  Upon  an  assessed  valua- 
tion of  the  taxable  property  in  school  dis- 
trict No.  3  of  said  county  (after  deducting 
$4,447  as  nontaxable  Indian  lands)  of  $227,- 
220  and  upon  that  district's  estimate  of  its 
needs  for  expenses,  sinking  fund,  and  in- 
terest coupons  of  an  amount  to  which  an  ad- 
dition of  10  per  cent  for  delinquent  taxes 
would  make  $416,  a  levy  of  2  mills  (the  equiv- 
alent of  $454.44)  was  made ;  .  and,  the  as- 
sessed value  of  plaintiff's  property  being 
$212,683,  this  shows  an  excessive  levy  of 
$36.15.  (3)  Upon  an  assessed  valuation  of 
the  taxable  property  in  school  district  No.  22 
of  said  countj'  (after  deducting  $6,877  as  up- 
on nontaxable  Indian  lands)  of  $287,327,  and 
upon  that  district's  estimate  of  its  needs  for 
expenses,  sinking  fund,  and  Interest  coupons 
of  an  amount  to  which  an  addition  of  10 
per  cent,  for  delinquent  taxes  would  make 
$1,036.49,  a  levy  of  4  mills  (the  equivalent 
of  $1,140.28)  was  made;  and,  the  assessed 
valuation  of  plaintlfTs  property  being  $253,- 
540,  this  shows  an  excessive  levy  of  $96.3-1. 
but  in  the  petition  plaintiff  only  claims 
$88.74. 

It  thus  appears  that  the  aggregate  of  the 
excessive  levies  upon  plaintiff's  property  in 
that  county  Is  $174.99.  And  it  further  ap- 
pears that  the  plaintiff  should  have  tendered 
and  paid,  as  the  first  due  half  of  Its  taxes, 
the  sum  of  $12,692.55,  or  $70.36  more  than 
it  did.  There  is  some  disagreement  and  con- 
fusion in  the  basis  for  and  the  results  of  the 
calculations  of  the  parties  in  their  briefs, 
and  there  may  be  some  minor  error  in  our 
own  calculations ;  but  if  so,  we  hope  our  at- 
tention will  be  called  to  same  by  petition  for 
rehearing.  However,  it  seems  clear  that 
there  was  an  excessive  levy  of  $174.99,  which 
was  illegal  and  void.  St.  Louis  &  S.  F.  Ry. 
Co.  T.  Thompson,  Co.  Treas.,  35  Okl.  138,  128 
Pac.  685. 

The  temporary  restraining  order  should 
have  been  made  a  perpetual  injunction  to  the 
amount  of  $174.99,  as  such  excess;  and  the 
Judgment  of  the  trial  court  should  be  re- 
versed and  remanded,  with  tnstruotlons  to 
enter  a  Judgment  perpetually  enjoining  the 
collection  of  said  sum  of  $174.99. 

PEB  CUBIAM.    Adopted  in  whole. 
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<44  Okl.  $U) 

XOUNG  T.  MISSOURI,  O.  &  O.  R.  CO. 

(No.  3855.) 

(Supreme  Conrt  of  Oklahoma.    Jan.  19,  1915.) 

(SvUahui  by  the  Court.) 

1.  Appeai.  and  Ebbob  a  767«)  —  Psksbhta- 
noN  FOB  Revibw—Bbikf— Evidence. 

Where  plaintiff  in  error  complaina  on  ac- 
count of  the  admission  and  rejection  of  testi- 
mony, he  must  set  out  in  his  brief  the  full  snb- 
stance  of  the  testimony  to  the  admission  or  re- 
jection of  which  he  objects.  Rale  26  (137  Pac. 
w). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3092 ;   Dec.  Dig.  f  757.*] 

2.  Appeal  and  Ebbob  (f  263*)  —  Objbction 
Below— IN8TBUCTI0N8. 

Instructions  to  the  jury  will  not  be  consid- 
ered here  unless  exceptions  thereto  were  saved 
and  allowed  in  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  1616-1523,  1525-1532 ; 
Dec  Dig.  i  263.*] 

Commissioners'  Opinion,  Division  No.  1. 
Eirror  from  Superior  Court,  Muskogee  Coun- 
ty;   Farrar  L.  McClain,  Judge. 

Action  by  W.  J.  Young  against  the  Missouri, 
Oklahoma  &  Gulf  Railroad  Company.  Judg- 
ment tor  defendant,  and  plaintUI  brings  er- 
ror.   Affirmed, 


Brook  &  Brook,  of  Muskogee,  for  plalntUT 
In  error.  E.  R.  Jones  and  J.  C.  Wllbolt,  both 
of  Muskogee,  for  defendant  In  error. 

RITTENHOnSE,  O.  [1]  The  brief  of 
plalntill  In  error  complains  of  the  admission 
and  rejection  of  testimony.  Role  25  (137 
Paa  xl)  of  this  court  requires  that,  where  a 
party  complains  on  account  of  the  admission 
or  rejection  of  testimony,  he  shall  s^  out 
In  his  brief  the  full  substance  of  the  testi- 
mony to  the  admission  or  rejection  of  which 
he  objects  stating  specifically  his  objection 
thereto.  This  he  has  failed  to  do,  and  the 
assignment  will  therefore  not  be  considered. 
ScovUle  et  aL  v.  PoweU  et  aL,  33  OkL  449, 
126  Pac.  730. 

[2]  PlalntUr  in  error  assigns  as  error  the 
giving  of  certain  instructions.  An  ezamlna- 
tion  of  the  record  discloses  that  no  excep- 
tions were  saved,  and.  If  there  was  error,  the 
same  was  waived  by  failure  to  except  Sec- 
tion 5003,  Rev.  I^aws  1910;  Finch  et  al.  ▼. 
Brown  et  al.,  27  Okl.  217,  111  Paa  391; 
Straughan  v.  Cooper,  41  Okl.  615,  139  Pac 
265;    Shuler  et  al.  v.  Hall,  141  Pac.  280. 

The  cause  should  therefore  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 
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DOLBSB  BSOS.  CO.  r.  OHANET  k  BIOK- 

ABD  et  al.     (No.  3521.) 

(Sapreme  Conrt  of  Oklahoma.    Dec.  8^  1914. 

Behearing  Denied  Jan.  30,  1015.) 

(ByUabua  hy  the  Court.) 

1.  Pbinoipai.  and  Sttbett  (§  59*)— Oontbaots 
OF  SuBBTTBHiP— Construction. 

Under  section  2961,  Stet  1890  (section 
1053,  Bev.  Laws  1910),  the  same  rales  of  inter- 
pretation apply  to  contracts  of  suretyship  as  to 
other  contracts. 

USA.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §{  103,  l03)i ;  Dec.  Di«.  { 
69.*] 

2.  Pkinoipai.  and  Subett  (f  69*)— Cortbaot 

Ot  SiTBZTTSHIP— CONSTBUOnON. 

After  a  contract  of  suretyship  is  interpret- 
ed and  the  intelligible  meaning  of  its  language 
is  ascertained,  it  will  be  construed  and  applied 
strictly  in  favor  of  the  surety,  and  without  al- 
lowance of  an  implication  against  him. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent  Dig.  ff  103,  lOSVi ;  Dec.  Dig.  | 
50.*] 

8.  Pbiroipai.  and  StntcTT  ({  60*)— Contraoi 

OF  SUBETTBHIP— LlABIUTT  OF  SUBBTT. 

A  surety  is  not  bound  beyond  the  express 
terms  of  hia  contract 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent  Dig.  H  108.  103)^ ;  Dec.  Dig.  i 
50.*] 

4.  PbINOIPAI.  AKD  BUBBTT  (I  66*V— CONTBAOT 
or  SUBBTTBHIP— LlABIUTT  OF  STnUBTT. 

A  surety  for  a  single  individual  is  not  lia- 
ble for  any  association  of  several  of  which  such 
single  individual  is  a  member,  nor  is  a  surety 
for  several  liable  for  one  of  them  individually. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  108-110,  112;  Dec.  Dig. 
§66.*] 

5.  MlTNICIFAI.  COBFOBATIONS  (t  847*)— SiDB- 
WAI.K8  —  CONTBAOTOB'B  BoND  —  ENFOBCB- 
liXNT. 

A  provision  in  a  bond  to  a  city  given 
by  a  prmcipal  to  obtain  a  license,  required  by 
an  ordinance,  to  construct  sidewalks  therein, 
that  such  principal  shall  pay  for  material,  is 
valid  and  enforceable  by  any  ^rson  furnishing 
material  used  in  the  construction  of  such  side- 
walks by  such  principal  under  such  license. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  876,  877 ;  Dec.  Dig. 
|3«.*] 

6.  MUNICIPAI.  COBPOBATIONB  (|  846*)— SiDB- 
WALKS  —  CoNTBAOTOB'b     BoRD  —  CoUlfON 

Law. 

Under  the  common  law,  a  contractor's  bond 
to  a  city  for  the  construction  of  sidewalks  may 
provide  that  he  shall  pay  for  all  labor  and  ma- 
terial used  therein. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  846.*] 

7.  Mdnioipai.  Cobfobationb  (g  346*)— Cor- 
criBUOTiOR  or  Sidkwai.ks  —  Contbactob's 
Bond— Necessttt. 

Under  section  4641,  Stat  1S93  (section 
3881,  Bev.  Laws  1910),  any  public  oflScer  en- 
tering into  a  contract  in  any  sum  exceeding 
$100,  tor  the  construction  of  any  public  im- 
provements, Is  required  to  take  from  the  party 
contracted  with  a  bond  conditioned  that  such 
contractor  shall  pa^  all  indebtedness  incurred 
for  labor  or  material  furnished  and  used  in 
constructing  such  improvements. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  875;  Dec.  Dig.  % 
845.*] 


8.  MuNioiPAi.  Cobfobationb  (S  846*)— Con- 
Stbuction  of  Sidewalks  —  Contbactob's 
Bond— Payee. 

Under  section  4541,  Stat  1893  (section 
8881,  Rev.  Laws  1910),  the  fact  that  tiie  mu- 
nicipality, instead  of  the  state  of  Oklahoma,  is 
named  as  payee  in  the  bond  thereby  required, 
will  not  invalidate  such  bond. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  346.*] 

9.  MuNiciPAi,  Cobpobationb   (S  847*)— Con- 

BTBUOTION    of    SIOBWALiKS  —  CJontbactob's 

Bond— Liabiutx. 

Where  C.  has  the  requisite  license  to  en- 
gage in  the  business  of  constructing  sidewalks 
m  a  dty,  to  procure  which  he  has  paid  the  fee 
and  given  the  bond  required  by  the  city  ordi- 
nance, which  bond  contains  a  provision  that  he 
shall  pay  for  all  labor  and  material,  although 
such  provision  is  not  required  by  such  ordi- 
nance, and  where  C.  and  B.  subsequentiy  enter 
into  a  contract  with  such  city  for  the  construc- 
tion of  such  sidewalks  under  such  license  and 
bond  therefor,  to  which  license  and  bond  such 
contract  specifically  refers  as  a  basis  therefor, 
and  where  C.  and  R.  thereupon  give  another 
bond,  with  the  same  sureties  who  are  upon  C.'s 
individaid  bond,  for  the  faithful  performance 
of  th^r  said  contract  but  which  does  not  con- 
tain a  provision  that  they  shall  pay  for  all  la- 
bor ana  material,  both  such  bonds  and  such 
contract  will  be  interpreted  together  with  due  re- 
gard to  such  license,  and  G.  alone  will  be  deem- 
ed the  principal  contractor  in  relation  to  such 
city  and  the  pubUc,  including  all  persons  fur- 
nishing C.  and  B.  material  used  in  the  construc- 
tion of  such  sidewalks,  and  the  sureties  upon 
such  bonds  will  be  liable  as  such  to  such  per- 
sons for  material  so  furnished  and  used  in  the 
construction  of  snch  sidewallcs. 

[E3d.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  i§  876,  877;  Dec.  Dig. 
I  8«.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Garfield  County ; 
Dan  Huett,  Judge. 

Action  by  the  Dolese  Bros.  Company,  a 
corporation,  against  J.  W.  Chaney  and  O.  E. 
Bickard,  partners  doing  business  as  Chaney 
&  Bickard,  A.  H.  Beed  and  C.  B.  Dawklns, 
on  contractor's  bonds  for  material  furnished 
and  used  in  construction  of  sidewalks. 
Judgment  for  plaintifls  against  Chaney  & 
Bickard  for  amount  sued  for,  and  Judgment 
for  defendants  A.  H.  Beed  and  C.  E.  Daw- 
kins,  who  were  sureties  on  said  bonds,  from 
which  adverse  Judgment  plaintiff  brings  er- 
ror.   Beversed  and  remanded. 

H.  Z.  Wedgwood,  of  Enid,  for  plaintiff  in 
error.  Chalmers  B.  Wilson,  of  Enid,  for  de- 
fendant in  error  Beed.  W.  H.  Hills,  of  Enid, 
for  defendant  in  error  Dawkina 


THACKEB,  C.  Plaintiff  in  error  was 
plaintiff  and  defendants  in  error  were  de- 
fendants in  the  trial  court 

The  essential  facts,  when  not  stated,  are 
necessarily  presupposed  by  this  opinion,  and 
will  therefore  be  understood.  There  was  er- 
ror in  the  sustention  of  the  demurrer  of  the 
defendants  A  H.  Beed  and  C.  E.  Dawklns 
to  the  plaintiff's  petition,  the  pertinent  al- 
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legattona  uf  said  petttton  being,  In  substance, 
as  follows: 

(1)  That  these  two  defendants  are  sureties 
npon  the  bond  of  J.  W.  Chaney  as  a  licensed 
sidewalk  constructor  in  the  cit;  of  Enid  (since 
in  Mar,  1910),  conditioned  that  the  said  J.  W. 
Chaney  "shall  perform  his  duties  as  sidewalk 
contractor,  in  compliance  with  the  existing  or- 
dinance, and  maintain  all  sidewalks  constmeted 
by  him  for  a  period  of  one  year  from  the  date 
of  the  approval  of  tbe  sidewalk  inspectoij  ex- 
cept against  unavoidable  casualty,  ana  thalt  pay 
for  all  labor  and  material,"  whicn  bond  was  giv- 
en, and  a  license  fee  of  $50  paid,  as  a  condi- 
tion precedent  to  such  license  under  Ordinance 
No.  463  of  said  city;  (2)  that  on  August  27, 
1910,  said  J.  W.  Chaney  and  C.  M.  Rickard  en- 
tered into  a  contract  with  said  city,  predicated 
upon  and  referring  to  said  license  and  bond  as 
authority  therefor,  for  the  construction  of  cer- 
tain sidewalks  in  said  city,  and  nndertaking  to 
"furnish  all  the  material,  tools,  and  labor,  and 
all  the  work  •  •  •  at  his  (their)  own  ex- 
pense, according  to  the  speclficaaons  of  the  city 
engineer,  •  •  •  and  •  »  •  witli  the  pro- 
visions of  said  Ordinance  No.  463,  *  *  *  the 
work  to  be  first-class  in  every  particular, 
•  •  •"  and  the  contract  further  providing 
that  the  contractor  "will  faithfully  perform  the 
work  •  •  •  and  protect  the  city  and  all 
property  owners  interested  against  loss  or  dam- 
age by  reason  of  the  negligence  or  improper  exe- 
cution of  the  work  upon  said  improvements; 
<3)  that  on  September  27,  1910,  the  said  J.  W. 
Chaney  and  C.  M.  Rickard  gave  the  said  city 
their  bond,  with  the  defendants  A.  H.  Reed  and 
C.  E).  Dawkini  as  sureties,  conditioned  that  said 
Chaney  &  Rickard  "shall  well  and  truly  per- 
form the  provisions  of  their  contract;  (4) 
that  plaintiff  sold  and  delivered  to  said  Chaney 
&  Rickard,  to  be  used,  as  the  same  was,  in  the 
construction  of  said  sidewalks,  certain  crushed 
limestone  at  the  agreed  price  of  and  worth 
$749.48,  upon  which  a  balance  of  S36!).18,  with 
interest  thereon  from  November  11,  1910,  at  6 
per  cent,  per  annum,  remains  unpaid ;  and  (5) 
that  by  reason  of  said  bonds  the  said  A.  H. 
Reed  and  C.  B.  Dawkins  are  liable  to  plaintiff 
for  said  balance,  and  are  estopped  from  deny- 
ing sach  liability. 

It  appears  to  be  conceded  tbat  ndtber  O. 
M.  Rickard  nor  Cliaiiey  and  Rickard  had  li- 
cense to  construct  sidewalks  In  said  city,  and 
that  said  Ordinance  No.  463  required  tliat 
"any  person,  persons,  firm,  or  corporation 
desiring  to  eiigage  In  tbe  business  of  side- 
walk constnicti<»i"  within  said  city  should 
first  obtain  a  license  upon  application  In 
writing,  payment  of  $50  as  a  fee,  and  giving 
a  bond  In  tbe  sum  of  $1,000,  which  bond 
was  required  by  said  ordinance  (in  accord 
with  Sess.  Laws  1907-08,  p.  171 ;  section  623, 
Rev.  Laws  1910)  to  be  conditioned  as  said 
Chaney  bond  was,  except  that  the  italicized 
provision  was  not  required  by  said  ordinance 
nor  said  statute. 

[6-9]  However,  It  appears  that  said  Ital- 
Idzed  provision  in  the  Cbaney  bond  was  per- 
missible under  tbe  general  law,  so  tbat  par- 
ties furnishing  (Thaney  material  would  be 
entitled  to  recover  thereon  (4  McQuillan,  Mu- 
nicipal Corporations,  {  1900,  p.  4206;  State 
ex  rei.  t.  Llebes,  19  Wash.  589,  54  Pat  26) ; 
and  it  also  appears  that  such  provision  is  in 
accord  with  the  general  duty  of  ofiQcers 
(seemingly  including  city  officers)  in  taking 
bonds  for  the  construction  of  sidewalks  un- 
der section  4541,   Stat   1893   (secUon   3881, 


ReT.  Laws  1910),  it  being  immaterial  that 
the  state  is  not  named  as  obligee  therein 
(Thompson  v.  Grider  Implement  Co.,  36  Okl. 
105,  128  Pac.  267). 

As  neither  the  contract  of  August  27,  nor 
the  bond  of  September  27,  1910,  require 
payment  for  labor  or  material,  the  plaintiS 
cannot,  of  course,  recover  alone  upon  this 
bond ;  and,  if  It  may  recover  at  all,  it  must 
be  by  virtue  of  such  provision  In  J.  W.  Cban- 
ey's  individual  bond  of  May  24,  1910,  and 
its  recognition  by  the  Chaney  Se  Rickard 
contract  and  bond. 

[1-3]  In  interpreting  the  terms  of  a  con- 
tract of  suretyship,  the  same  rules  will  bo 
observed  us  in  the  case  of  other  contracts 
(secUon  2961,  Stat  1890;  aectlon  1053,  Rev. 
Laws  1910) ;  but  after  being  bo  Interpreted, 
and  the  Intelligible  meaning  of  its  language 
is  ascertained,'  the  same  will  be  construed 
and  applied  strictly,  in  favor  of  the  surety, 
and  so  as  to  not  allow  any  implication 
against  blm  (Lamm  t.  Colcord,  22  OkL  493, 
98  Pac.  366,  19  L.  R.  A.  (N.  S.]  901;  Eager 
et  aL  V.  Seeds  et  al.,  21  OkL  624.  96  Pac. 
646;  Peony  t.  Richardson  et  aL.  12  OkL 
256,  71  Pac.  227;  Lowe  et  al.  ▼.  City  of 
Guthrie,  4  OkL  287,  44  Pac.  198). 

A.  H.  Reed  and  O.  EL  Dawkins,  being  sure- 
ties, are  not  bound  beyond  the  express  terms 
of  their  contract  Section  2960,  Stat  1890 
(section  1052,  Rev.  Laws  1910);  Lanun  v. 
Colcord,  supra;  Eager  et  al.  v.  Seeds  et  al.. 
supra;  Penny  v,  Richardson,  supra;  Lowe 
et  aL  V.  City  of  Guthrie,  supra.  Also  see 
section  2961,  Stat  1800  (section  1053,  Rev. 
Laws  1910) ;  section  2965,  Stat  1890  (section 
1057,  Rev.  Laws  1910);  Guthrie  Nat  Bank 
V.  Fidelity  &  Deposit  Co.,  14  OkL  636,  79 
Pac.  102. 

[4]  And  sureties  for  one  person,  as  for  J. 
W.  Chaney,  are  not  liable  for  several,  as 
for  I.  W.  Chaney  and  C  M.  Rickard,  nor 
are  sureties  for  several,  as  for  J.  W.  Chan- 
ey and  C.  M.  Rickard,  liable  for  one,  as  for 
J.  W.  Chaney  alone.  1  Brandt  on  Surety- 
ship &  Guaranty  (3d  Ed.)  {|  134,  135,  pp. 
284-288;  Pingrey  <»  Suretyship  &  Guaranty 
(2d  Ed.)  ff  83,  84;  Spencer  on  Suretyship,  f 
198;  27  Am.  &  Eng.  Enc.  L.  (2d  Ed.)  459, 
460 ;    32  Cyc.  184. 

[5]  This  brings  us  to  inquire  whether  tbe 
facta  in  tills  case  take  it  out  of  the  above 
rule;  that  is,  as  to  whether  J.  W.  Chaney 
should  be  regarded  as  the  sole  principal  and 
primarily  liable  in  the  contract  with  the 
city,  and  thus  the  principal  in  his  relation 
to  the  public. 

The  bond  of  September  27,  1910,  being  for 
the  performance  of  a  contract  of  August  27. 
1910,  which  recognizes  and  recites  as  one  of 
Ita  basic  facta  the  license  obtained  and  bond 
of  J.  W.  Chaney,  with  the  same  sureties, 
given  in  May,  1910,  must  be  understood  as  so 
related  to  the  former  bond,  and  these  twf 
bonds  and  tbe  contract  must  be  Interpreteu 
together,  and  with  due  regard  to  the  said  J. 
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W.  Chaney'B  license.  And  it  appears,  not- 
withstanding the  contract  and  latter  bond  do 
not  within  themselves  distinguish  the  posi- 
tion of  J.  W.  Gtianey  in  the  contract  and 
latter  bond  from  that  of  O.  M.  Rickard,  who 
Is  Joined  therein  as  if  he  was  joint  principal, 
Gtaaney  must  be  regarded  as  the  true  prin- 
cipal, and  Riclcard  as  merely  his  associate 
In  a  secondary  sense  and  liis  surety  (except 
as  between  these  two),  in  deference  to  the 
fact  that  Chaney  alone  was  licensed  to  con- 
struct sidewalks  in  the  dty,  and  Chaney 
alone  coold  have  lawfully  contracted  as  'a 
principal  party.  Brandt  on  Snietyship  ft 
Onaranty,  |  187,  pp.  290,  291;  Kubn  t. 
Abat,  2  Mart.  N.  &  (La.)  168. 

This  doctrine  ia  Kolin  t.  Abat,  supra,  as 
stated  In  Brandt  on  Suretyship  &  Guaranty, 
supra,  in  connection  with  comments  on  the 
doctrines  of  other  somewhat  similar  cases, 
Is  as  follows: 

"By  law,  no  one  but  persons  licensed  for  that 
purpose  had  anthoritr  to  sell  goods  at  auction, 
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and  a  licensed  auctioneer  had  to  give  bond. 
A.,  being  a  licensed  auctioneer,  gave  bond  with 
surety,  but  was  conducting  the  business  in  the 
name  of  A.  and  B.  as  partners:  B.  not  being 
licensed.  Held,  the  sureties  of  A.  were  liable 
for  goods  thus  sold  by  him.  As  no  one  but  a 
licensed  auctioneer  could  legally  sell  goods  at 
auction,  if  they  were  properly  sold,  it  must  be 
considered  the  act  of  A.,  and  the  obligation 
which  he  and  his  sureties  contracted  in  conse- 
quence of  the  privilege  granted  to  him  by  the 
government  ougnt  not  to  oe  impaired  by  the  cir- 
cumstances of  his  having  conducted  the  affairs 
of  his  office  with  the  aid  of  a  partner  in  the 
profits,  any  more  tban  they  would  be  if  he  had 
acted  by  ue  assistance  of  a  hired  clerk.  His 
situation  in  relation  to  bis  partner  did  not  con- 
cern tbe  public  who  applied  to  him  as  an  auc- 
tioneer. These  decisions  do  not  controvert  the 
rule  that  the  surety  for  a  ning\t  individual  is 
not  liable  for  a  partnership  ot  which  such  in- 
dividual is  a  member,  but  each  case,  from  its 
peculiar  circumstances,  was  held  not  to  come 
witbin  the  role." 

For  the  reasons  stated,  this  case  ahoald  be 
reversed  and  remanded  for  another  triaL 

PBB  CDBIAM.    AdiWtad  in  wbola. 
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PABSONS  V.  EVANS.     (No.  S622.) 

(Supreme  (Tourt  of  Oklahoma.     Dec.  22,  1914. 

Behearing  Denied  Jan.  SO,  1915.) 

(SyOabiu  &v  the  Coort.) 

1.  Exemptions  (U  114, 116*)— SirrrtNo  Apabt 
—Bight— Duty  or  Oiticek. 

Under  the  statutei  In  this  state,  it  is  no 
part  of  the  duty,  nor  is  it  the  right  of  an  officer 
holding  an  execution,  to  select  and  set  apart 
the  judgment  debtor's  exempt  property.  Nei- 
ther is  it  his  duty  to  advise  him  as  to  his  right 
to  certain  exemptions.  The  right  to  claim  and 
select  exempt  property  rests  wholly  -with  and 
can  be  exercised  only  by  the  Judgment  debtor. 
[Ei.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  iS  136,  137 ;   Dec.  Dig.  §{  114,  116.*] 

2.  ExKicpTiowb   (§   118*)— Dmrr  to  Claiu'- 
Offices  Holdinq  Pbooesb. 

Where  a  judgment  defendant,  having  moT« 
property  of  a  certain  class  than  is  exempt  by 
statute,  desires  to  claim  his  exemptions  out  of 
the  whole,  it  is  his  duty  to  promptly  inform 
the  oflScer,  holding  process,  of  the  particular 
property  selected  and  claimed  as  exempt  from 
levy. 

[E^.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  |  137 ;   Dec  Dig.  {  116.*] 

3.  SHEBIFF8  AND   CONSTABLES    (§   112*) — LdCTT 

ON  Exempt  Pbopkbtt— Liability. 

Where  only  a  part  of  property  levied  upon 
is  claimed  as  exempt,  a  demand  by  the  execu- 
tion defendant  for  the  return  of  his  exempt 
property,  unaccompanied  by  any  effort  to  make 
a  selection  of  a  part  out  of  the  entire  lot,  will 
.  not,  in  an  action  in  replevin  for  possession  of 
the  exempt  property  subsequently  selected  and 
claimed,  entitle  such  party  to  damages  against 
the  officer  for  the  detention  of  such  exempt 
property ;  the  officer  making  no  further  defense 
to  the  action  than  to  resist  plaintiff's  right  to 
recover  damages. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  U  182,  183;  Dec  Dig. 
i  112.*] 

4.  Exemptions  (§  89*)  —  Bight  —  Pbbsonal 
Privilege. 

The  right  of  exemption  Is  a  personal  privi- 
lege, which,  in  order  to  be  availed  of,  must  be 
claimed  by  the  debtor.  He  is  not  compelled  to 
take  advantage  of  it  He  may  let  his  property 
go  to  sale,  either  by  choice  or  neglect. 

[EM.  Note. — ^For  other  cases,  see  Exemptions, 
Cent  Dig.  1 112;  Dec.  Dig.  {  89.*] 

Commissioners'  Opinion,  Division  No.  1. 
E}rror  from  County  Court,  Alfalfa  Omnty; 
A.  J.  Jones,  Judge. 

Action  by  J.  P.  Svans  against  W.  H.  Far- 
sons.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Bever^  and  remanded. 

Titus  &  Cari)enter,  of  Cherokee,  for  plain- 
tiff in  error.  A.  C.  Beeman,  of  Cherokee,  for 
defendant  in  error. 

SHABP,  C.  This  is  an  action  in  replevin, 
filed  February  8,  1910,  by  J.  P.  Brans  against 
W.  H.  Parsons,  a  constable,  to  recover  cer- 
tain personal  property,  most  of  which  had  on 
February  6th,  prior  thereto,  been  taken  from 
the  possession  of  the  plaintiff  by  defendant, 
by  virtue  of  an  execution  issued  out  of  a 
Justice  court.  In  the  case  of  J.  W.  Howard  v. 
7.  P.  Evans ;  judgment  having  been  obtained 
against  the  defendant  in  that  action,  who  Is 


the  plaintiff  In  the  present  action.  After  de- 
scribing the  property  sought  to  be  recovered, 
which  consisted  of  10  hogs,  2  horses,  2  cows, 
1  buggy,  1  set  of  harness,  and  about  50  bush- 
els of  com,  all  of  which  was  alleged  to  be 
exempt  under  the  laws  of  the  state,  plaintiff 
in  his  petition  asked  for  damages  in  the  sum 
of  $100  for  the  wrongful  detention  of  said 
property.  With  the  exception  of  four  hogs 
taken  under  the  execution,  three  of  which  be- 
longed to  the  tenant  of  plaintiff,  living  on 
the  farm  from  which  the  property  was  taken, 
the  other  one  not  being  claimed  an  exempt, 
and  two  horses,  the  property  replevlned  was 
identical  with  that  taken  under  the  execu- 
tion. The  hog  and  two  horses  not  claimed  as 
exempt  In  the  present  case  were  sold  by  de- 
fendant In  satisfaction  of  the  execution,  to 
which  plaintiff  herein  made  no  objection.  On 
the  same  day  that  the  action  in  replevin  was 
filed,  the  writ  issued  to  the  sheriff,  which  the 
latter  executed  on  February  9,  1910,  by  levy- 
ing upon  and  taking  said  property  into  his 
possession.  On  March  10th  following,  defend- 
ant filed  his  answer  to  the  petition  of  plain- 
tiff, denying  generally  the  allegations  con- 
tained therein,  and  on  December  7th  there- 
after filed  an  amended  answer,  which  con- 
tained the  following  additional  defenses: 

"(1)  This  defendant  admits  that  he  was  in 
possession  of  the  property  described  in  plaintiff's 
petition. 

"(2)  That  said  possession  was  by  virtue  of  an 
execution  issued  out  of  the  justice  court  of 
T.  J.  Hawley,  a  justice  of  the  peace  of  Byron 
township,  said  county  and  state,  and  levied 
upon  said  property ;  that  said  levy  was  made 
subject  to  a  certain  mortgage  of  said  plaintiff 
in  favor  of  the  Bank  of  Cherokee,  Okl. ;  and 
that  at  the  time  of  said  levy,  the  property  de- 
scribed in  plaintiff's  petition  was  in  the  pos- 
session of  said  mortgagee. 

"(3)  That  upon  demand  of  said  plaintiff  for 
the  possession  of  the  property  described  in  said 
petition,  claiming  said  property  by  reasons  that 
same  were  exempt  under  the  laws  of  this  state, 
this  defendant  immediately  delivered  the  prop- 
erty to  said  plaintiff  and  has  not  at  any  time 
made  claim  to  said  property  since  said  date." 

Trial  was  had  December  9th  and  resulted 
in  a  Judgment  in  favor  of  plaintiff  for  the 
sum  of  $6  and  costs.  Motion  for  a  new  trial, 
being  filed,  was  sustained.  July  26,  1911, 
defendant  filed  a  second  amended  answer,  in 
which  the  further  defenses  were  set  up  that 
the  10  hogs  replevlned  were  turned  over  to 
plaintiff  as  soon  as  selected  from  the  14  taken 
under  the  execution,  and  that,  as  to  the  oth- 
er property,  it  had  never  been  in  the  posses- 
sion of  defendant  under  the  execution  Issued 
in  the  case  of  Howard  v.  Evans,  but  Instead 
was  in  the  possession  of  one  D.  B.  Harrison, 
for  the  Bank  of  Cherokee,  which  at  the  time 
held  a  mortgage  on  it  The  second  trial  re- 
sulted in  a  verdict  for  $25,  and  Judgment  was 
rendered  accordingly.  Motion  for  new  trial 
having  been  overruled,  the  case  is  brought 
here  on  appeal. 

The  defendant  by  his  amended  answer 
having  disclaimed  right  of  possession  to  the 
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property,  and  conceded  It  to  be  in  plaintiff, 
the  court  very  properly  instructed  the  Jury 
that  the  only  questions  to  be  determined  by 
them  were  whether  the  property  was  wrong- 
fully detained  by  defendant  before  t>eing  re- 
leased, and,  if  80,  the  amount  of  damages 
suffered,  if  any.  The  principal  question  for 
our  determination  is  whether  the  defendant 
wrongfully  detained  the  property,  or  any 
part  of  it,  from  the  plaintiff.  Thia  involves 
other  considerations,  namely:  (1)  Is  it  a 
duty  of  an  officer,  when  levying  an  execution, 
to  inform  the  debtor  or  his  agent  of  his  statu- 
tory exemption  rights ;  (2)  is  the  statute  self- 
executing,  or  must  the  debtor  claim  the  ex- 
emptions allowed  liim ;  and  (3)  how^  U  nec- 
essary, should  he  make  his  claim? 

[1]  We  find  nothing  in  the  statutes  mak- 
ing it  the  duty  of  an  officer,  when  levying  an 
execution,  to  inform  the  debtor  of  his  right 
to  exemptions.  Section  6405,  Comp.  Lews 
1900  (section  S484,  Rev.  Laws  1010),  provides 
that  the  execution  for  the  enforcement  of  a 
Judgment  before  a  Justice  of  the  peace  must 
be  directed  to  a  constable  of  the  county,  who 
shall  collect  the  amount  of  the  Judgment 
from  the  personal  property  of  the  debtor,  etc. 
Section  6451,  Comp.  Laws  (section  2075,  Rev. 
Laws  1910),  gives  a  constable,  in  serving  pro- 
cess and  doing  his  duties,  generally,  the  same 
authority  and  power  over  goods  and  chattels 
as  is  granted  by  law  to  a  sheriff  under  like 
process  issued  from  courts  of  record.  Sec- 
tion 5972,  Comp.  Laws  1909  (section  5156, 
Rev.  Laws  1910),  names  the  property  upon 
which  execution  shall  be  levied,  etc.  Unless, 
then,  the  duty  of  the  constable,  or  other  of- 
ficer, to  inform  the  debtor  of  his  right  to 
exemptions,  can  be  inferred  from  the  statute 
granting  such  exemptions  (section  3346,  Comp. 
Laws  1909;  section  3342,  Rev.  L«ws  1910), 
we  must  conclude  that  it  is  not  imposed  up- 
on him.     This  statute  reads  in  part: 

"Tbe  following  property  shall  be  reserved  to 
every  family  residing  in  the  state  exempt  from 
attachment  or  execution  and  every  other  species 
of  forced  Rale  for  the  payment  of  debts,  except 
as  hereinafter  provided :  [Naming  ditterent 
classes  of  personalty  exempt.] 

[2-4]  Does  this  statute  of  itself  sufficiently 
set  apart,  from  all  personal  property  that  a 
resident  of  the  state  may  own,  so  much  there- 
of as  is  specifically  exempted  thereby,  so  that, 
before  it  could  be  taken  under  execution,  the 
officer  of  the  law  must  Inform  the  debtor 
of  his  right  to  retain  it?  Or,  continuing,  can 
it  be  said  that  specific  amounts  of  the  prop- 
erty exempted  are  placed  beyond  the  reach 
of  an  execution  in  any  case?  Both  of  these 
questions,  we  think,  should  be  answered  in 
the  negative.  The  statute  plainly  states  the 
duties  of  an  officer,  such  as  a  sheriff  or  con- 
stable, and  how  such  duties  shall  be  per- 
formed, but  nowhere  includes  that  he  shall 
legally  advise  a  debtor  whose  property  he 
may  be  about  to  subject  to  an  execution. 
Discussing  this  question,  it  is  said  in  Weils 
on  Replevin  (2d  Ed.)  |  269: 


"An  officer  with  execution  is  not  bound  to  con- 
sult with  the  execution  debtor  as  to  what  prop- 
erty is  exempt,  but  he  may  neize  and  proceed 
to  sell  any  or  all  the  debtor's  property  upon 
which  he  can  lay  his  hands ;  and,  if  the  debtor 
desires  the  protection  of  the  statute,  he  must 
invoke  its  aid.  It  does  not  operate  unless  its 
shelter  is  sought  When  exempt  property  is 
levied  on,  the  debtor  ought,  at  the  time,  or  sea- 
sonably thereafter,  to  specially  claim  the  bene- 
fit of  the  exemption ;  he  cannot  snstain  replevin 
for  property  he  has  not  selected  and  claimed 
as  exempt.  So,  when  a  certain  amount  of  a 
particular  kind  of  property  is  exempt,  the  debtor 
mnst  select  and  claim  or  in  some  lawful  man- 
ner assert  his  rights.  If  (he  sheritt  levy  exe- 
cution on  the  whole  of  that  class  of  property, 
the  debtor  cannot  sustain  replevin  unol  he 
select  and  demand  the  exempted  portion." 

In  Williams  v.  Brown,  137  Mich.  569,  100 
N.  W.  786,  tbe  same  question  was  considered. 
It  la  there  said: 

"Where  no  duty  of  selection  is  imposed  upon 
the  officer,  the  debtor  waives  his  right  to  the  ex- 
emption if  he  fails  to  demand  it" 

Judgment  debtors  should  be  given  an  op- 
portunity to  claim  their  exemptions,  but  this 
does  not  mean  that  they  may  not  waive  such 
right  We  have  no  doubt  but  that  in  some 
instances  a  debtor  may  be  willing  to  have  a 
Judgment  against  him  satisfied  out  of  ex- 
empt property  which  he  may  own,  rather 
than  have  such  Judgment  outstanding  un- 
paid. It  ha«  been  very  generally  held  that 
the  right  of  exemption  is  a  personal  privi- 
lege, which,  in  order  to  l>e  availed  of,  must 
be  claimed  by  the  debtor.  Scanlan  v.  Gull- 
ing, 63  Ark.  540,  39  S.  W.  718;  Kabn  v. 
Hayes,  22  Ind.  App.  182,  53  N.  E.  430 ;  Wil- 
son v:  Montague,  67  Mich.  638,  24  N.  W.  861 ; 
York  et  al.  v.  Carlisle,  10  Tex.  Civ.  App.  269, 
46  S.  W.  257 ;  Taylor  v.  Belville,  70  W.  Va. 
484,  74  S.  E.  617;  Wicker  v.  Comstock,  62 
Wis.  316,  9  N.  W.  26 ;  Stanton  v.  French,  83 
CaL  194,  23  Pac.  355. 

In  the  present  case  demand  was  made  over 
tbe  phone,  for  the  return  of  the  exempt  proiv 
erty,  before  the  beginning  of  the  action; 
but  there  t>elng  more  stock  tluin  was  claimed 
as  exempt,  and  no  selection  of  the  exempt 
from  the  nonexempt  having  been  made,  the 
mere  demand  for  so  much  exempt  property 
was  not  sufficient  It  is  true  that  in  this 
case  plaintiff  demanded  10  of  11  hogs  belong- 
ing to  him  as  exempt,  but  there  were  also 
8  other  hogs  in  the  same  herd  held  by  the 
defendant  l>elonging  to  plaintiff's  tenant,  and 
it  is  reasonable  to  suppose  that  defendant 
would,  If  he  had  made  the  selection  for  de- 
fendant, have  chosen  a  part  of  the  hogs  be- 
longing to, said  tenant,  for  he  did  not  know 
which  belonged  to  the  tenant  When  plain- 
tiff did  make  his  selection  after  this  action 
was  commenced,  he  refused  to  accept  the 
ten  at  the  time  driven  out  of  the  herd  by  the 
defendant,  but  made  his  own  selection.  This 
confirms  our  stotement  that  In  all  probability 
he  would  not  have  been  satisfied  had  defend- 
ant made  the  selection  for  him  at  the  time 
demand  was  made  upon  him  over  the  tel» 
phonei. 
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In  Schwartz  t.  Blrabannii  21  Colo.  ZL, 
89  Pac.  416,  It  is  said  in  the  syllabus : 

"Where  only  part  of  property  levied  on  I» 
claimed  to  b«  exempt,  the  mere  demand  by  the 
execution  defendant  of  his  right  to  select  is  not 
equivalent  to  making  the  selection,  so  as  to  per- 
fect the  right  of  exemption." 

In  Smith  T.  Chadwick,  61  Me.  616,  the  opin- 
ion quotes  fronl  the  case  of  Glapp  T.  Thomas, 
5  Allen  (Mass.)  168,  as  follows: 

"If  the  debtor,  who  has  a  larger  qnantity  of 
any  kinds  of  provisions  than  the  law  exempts 
from  attachment,  sets  apart  no  portion  thereof 
for  the  use  of  his  family  before  it  is  about  to 
be  attached,  and  makes  no  claim  to  any  por- 
tion of  it,  when  the  officer  is  about  to  attach 
the  whole,  be  cannot  maintain  an  action  against 
the  officer,  who  takes  the  whole." 

And  adds: 

"We  recognize  that  decision  as  sound  law. 
•    *    ••> 

In  Seaman  t.  Lnce,  28  Barb.  (N.  Y.)  240, 
there  is  the  following  discussion  of  the  duties 
of  an  officer  in  a  case  similar  to  the  present 
one: 

"It  will  hardly  do  to  hold  thiit  the  officer  is 
invested  with  the  absolute  authority  to  deter- 
mine, before  he  makes  the  levy,  which  of  the 
three  horses  belonging  to  a  defendant  In  an 
execution  shall  be  taken,  and  which  two  shall 
be  exempt  as  a  team  for  the  defendant  He 
might  leave  the  defendant  one  of  the  three 
horses  which  would  not  work  in  a  team  with 
another  horse  at  all,  and  thereby  literally  de- 
prive the  defendant  of  the  benefit  of  a  team.  If 
we  allow  the  officer  the  absolute  right  of  deter- 
mining which  two  of  the  three  horses  shall  be 
exempt,  he  may  in  very  many  ways  use  the 
authority  so  oppressively  as  to  render  this  stat- 
ute, which  was  intended  to  secure  a  team  to  a 
judgment  debtor  as  exempt  property,  of  very 
little  value  to  the  debtor.  On  the  contrary,  if 
we  allow  the  defendant  in  the  execution  the 
unqualified  right  of  selecting  from  the  class  of 
exempt  property  to  the  extent  of  holding  the 
officer  liable  as  a  trespasser  in  case  he  does  not, 
before  be  makes  his  levy,  call  upon  the  execn- 
tion  debtor  and  request  him  to  elect  from  the 
class  of  exempt  property  which  he  will  claim 
as  exempt,  such  a  requirement  would  render 
the  execution  of  the  process  extremely  onerous 
upon  public  officers,  and  in  many  cases  would 
seriously  prejudice  the  rights  of  judgment  and 
sxseatimi  creditors." 


Other  authorities  to  die  same  effect  are 
Tunis  V.  Orthwein,  6  Minn.  377  (Oil.  806) ; 
Berge  v.  Klttleson,  188  Wis.  664,  114  N.  W. 
126 ;  Williams  r.  Brown,  187  Mich.  608,  100 
N.  W.  786 ;  Haskins  v.  Bennett,  41  Vt.  098 ; 
Wells  on  Replevin,  g  269.  No  selection  ot 
the  10  hogs  from  the  14  taken  under  the  ex- 
ecution having  been  made  prior  to  the  bring- 
ing of  plaintiffs  action,  as  to  them  there 
could  have  been  no  wrongful  detention  by 
the  defendant,  and  the  platntifF  was  not  en- 
titled to  damages  for  injuries  which  may 
have  been  suffered  by  said  hogs  while  in 
defendant's  xwssession.  As  to  the  property 
other  than  the  hogs,  the  undisputed  evidence 
shows  it  to  have  been  taken,  not  by  defend- 
ant under  the  execution,  but  by  one  Harrison, 
for  the  Bank  of  Cherokee,  the  mortgagee  of 
such  property,  and  placed  in  the  possession 
of  one  Christensen  for  said  bank,  and  that 
said  Christensen  continued  in  the  possession 
of  said  property  for  the  l>ank  until  after  the 
commencement  of  the  present  action.  It  is 
true  that  defendant  levied  on  the  mortgaged 
property  "subject  to  the  mortgage,"  as  well 
"as  on  the  hogs,  and  which  levy  as  to  said 
property  was  Invalid.  Moore  ▼.  Calvert,  8 
Okl.  368,  68  Pac.  627.  But  this  does  not 
contradict  the  testimony  of  Christensen  and 
the  other  witnesses  that  It  was  held  and  tak- 
en care  of  for  the  Bank  of  Cherokee,  which 
had  taken  the  property  under  Its  mortgage. 
We  conclude,  therefore,  that  the  plaintiff  was 
not  entitled  to  damages  for  the  wrongful  de- 
tention of  any  of  the  property  levied  on, 
under  the  execution. 

The  judgment  of  the  trial  court  awarding 
damages  should  therefore  be  reversed,  but 
without  prejudice  to  the  rights  of  the  de- 
fendant in  error  to  retain  possession  of  liiB 
exempt  property.  The  costs  should  be  taxed 
to  the  defendant  In  error. 

PBB  CURIAM.    Adopted  in  whole. 
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(44  Okl.  609) 

J.  P.  BLEDSOE  &  SON  v,  W.  B.  YOUNG 

SUPPLY  CO.    (No.  3838.) 
(Supreme  Conrt  of  Oklahoma.    Jan.  19,  1916.) 

(Syttabiu  by  the  Court.) 

1.  COBPOHATIONS  (i  642*)— FOREION  COBPOBA- 

T10N8— "Teansactino  Business"— Action. 
An  action  tor  debt  in  a  court  of  this  atate 
ia  not  "transactia^  business,"  within  the  mean- 
ing of  the  inhibition  of  the  Laws  of  1009,  pp. 
147,  148,  effective  June  10,  1909  (sections  1835- 
1341,  Rev.  Laws  1910),  against  a  noncomplying 
foreign  corporation's  right  to  sue  in  a  court  of 
this  state. 

[Ed.  Note.— For  other  cases,  see  CSorporations, 
Cent  Dig.  ii  2520-2527 ;    Dec.  Dig.  i  642.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Transacting  Business.] 

2.  OoMiaKCE  (f  46*)— FoBXiON  Cobpobations 
—  KiouT  TO  Sub  —  Intebstatz  Tbanbac- 

TIONS. 

Laws  of  1909,  pp.  147,  148,  effective  June 
10,  1910  (sections  1335-1341,  Rev.  Laws  1910), 
•pecifying  certain  conditions  precedent  to  a  for- 
eign corporation's  right  to  sue  in  the  courts  of 
this  state,  do  not  apply  to  a  foreign  corpora- 
tion in  an  action  for  debt  arising  out  of  an  in- 
terstate commercial  transaction. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  §§  100,  113,  126 ;   Dec.  Dig.  §  46.*] 

8.  GoMMEBCE  (i  40*)— FoBEiON  Cobpobations 

—Sale  of  Goods. 

A  foreign  corporation,  which  has  sold  and 
delivered  to  a  resident  of  this  state  goods  f.  o.  b. 
Kansas  City,  Mo.,  upon  the  tatter's  mail  order 
from  this  state,  may  sue  in  a  court  of  this  state 
for  the  purchase  price,  notwithstanding  it  has 
failed  to  comply  with  the  provisions  of  the  Laws 
of  1909,  pp.  147,  148,  effective  June  10,  1909 
(sections  1335-1341,  Rev.  Laws  1910),  prohib- 
iting such  corporations  from  transacting  busi- 
ness and  denying  them  the  right  to  sue  in  any 
court  in  this  state  unless  they  shall  file  their 
articles  of  incorporation  with  the  Secretary  of 
State,  paying  the  fees  required  by  law,  and  ap- 
point a  resident  citisen  agent  at  the  State  Cap- 
itol upon  whom  service  of  process  may  be  made 
in  any  action  to  which  such  corporation  is  a 
party. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
CJent.  Dig.  {§  29,  30;   Dec.  Dig.  g  40.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Conrt,  Stephens  Coun- 
ty; W.  H.  Admire,  Judge. 

Action  by  the  W.  B.  Young  Supply  Com- 
pany,  a  foreign  corporation,  against  J.  P. 
Bledsoe  &  Son,  on  account  for  goods  sold. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Gilbert,  Riley  &  Bond,  of  Duncan,  for 
plaintiff  in  error.  D.  M.  Smith  and  F.  B. 
Allen,  both  of  Duncan,  for  defendant  in  er- 
ror. 

THACKER,  O.  Plaintiff  in  error  will  be 
designated  as  "defendant,"  and  defendant  In 
error  as  "plaintiff,"  in  accord  with  their  re- 
spective titles  in  the  trial  court 

The  only  question  which  requires  consid- 
eration In  this  case  is  as  to  whether  the 
plaintiff,  a  Missouri  corporation  with  place 
of  business  at  Kansas  City,  In  that  state, 
which  has  not  complied  with  Laws  1909,  pp. 
147,   148,    effective   June   10,    1909    (sections 


1335-1341,  Rev.  Laws  1910),  requiring  for- 
eign corjxiratlons  to  file  their  articles  of  in- 
corporation with  the  Secretary  of  State,  pay- 
ing the  fees  required  by  law,  and  appoint  a 
resident  citizen  agent  at  the  State  Capitol 
upon  whom  service  of  process  in  any  action 
to  which  such  corporation  is  a  party  may  be 
made,  before  transacting  any  business  in  the 
state  as  a  condition  precedent  to  Its  right 
to  maintain  any  action  In  any  court  of  the 
state,  may  sue  in  a  court  of  this  state  and 
recover  of  the  defendant  $298.93,  with  In- 
terest aggregating  1340.80  at  the  date  of  the 
judgment  therefor  In  Its  favor  in  the  trial 
court  owing  and  due  on  account  of  three 
several  sales  and  shipments,  f.  o.  b.  Kansas 
City,  of  plumbing  and  steam  supplies  which 
the  defendant,  a  copartnership  of  Marlow, 
Okl.,  ordered  and  purchased  by  interstate 
mall,  notwithstanding  plalntUTs  failure  to 
comply  with  said  laws. 

[1-3]  The  Indebtedness  sued  for  arose  out 
of  an  Interstate  commercial  transaction,  the 
present  action  itself  is  not  a  transaction  of 
business  within  the  meaning  of  such  inhibi- 
tion (Freeman-Sipes  Co.  v.  Cortlcelll  Silk  Co., 
34  Okl.  229,  124  Pac.  972),  and,  the  exclusive 
power  to  regulate  commerce  between  the  states 
being  vested  by  the  federal  Constitution  in 
(Congress,  the  said  state  laws  cannot  and  do 
not  attempt  to  penalize  nor  to  otherwise  de- 
rogatively  affect  plaintiflTs  right  to  sue  for 
this  debt,  and  such  right  is  not  subject  there- 
to In  an  action  arising  out  of  such  interstate' 
transaction  of  business.  Fruit  Dispatch  Ga 
V.  Wood  et  al.,  140  Pac  1138. 

For  the  reasons  stated,  the  judgment  of  the 
trial  court  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(44  OU.  7U) 

UNION  CENT.  LIFE  INS.  CO.  t.  ERWIN. 

(No.   3946.) 

(Supreme  Court  of  Oklahoma.     Dec.  8,  1914. 

Rehearing  Denied  Jan.  30,  1915.) 

(Byllalug  T)v  Oalbraith,  C.) 

PATICENT   ({    87*)— RXCOVEBT— DUBESS  —  LiXN 
OF  MOBTOAOE. 

Where  a  mortgagee  has  exercised  an  op- 
tion given  him  by  the  mortgage  to  declare  the 
mortgage  debt  due  upon  default  in  the  payment 
of  interest,  and  then  demands  the  payment  of  a 
bonus  in  addition  to  the  principal  and  interest 
of  the  debt,  before  he  will  release  the  mortgage 
lien,  and  such  bonus  is  paid,  the  mortgagor  may 
maintain  an  action  to  recover  the  amount 
thereof. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  SS  283-287 ;   Dea  Dig.  {  87.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Logan  County; 
S.  S.  Lawrence,  Judge. 

Action  by  Frankie  E.  Erwin  against  the 
Union  Central  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed.    ^ 


*Por  oUiw  oasM  see  lams  topis  snil  ucUoa  NUMBBR  in  Dse.  Dig.  A  Am.  Dig.  Key-No.  BerlM  A  Rep'r  Indexe* 
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McOulre  &  Smith,  of  Guthrie,  for  plaintiff 
in  error.  Derereuz  &  Hlldretli,  of  Outhrle^ 
for  defendant  in  error. 

HARRISON,  C.  This  cause  presents  the 
question  whether  a  mortgagor,  having  under 
duress  paid  a  bonus  to  a  mortgagee  for  a 
release  of  a  mortgage,  can  afterward  main- 
tain an  action  for  the  recovery  of  the  bonus 
thus  paid. 

The  plaintiff  below,  rrankle  B.  Erwln, 
was  the  mortgagor,  and  defendant  the  ihort- 
gagee.  The  mortgagor  had  obtained  a  loan 
of  $1,200  on  her  homestead  quarter  section, 
for  which  she  and  her  husband  executed  one 
note  for  $1,200  and  one  for  $200,  each  draw- 
ing interest  at  the  rate  of  6%  per  cent  per 
annum  from  date  until  paid,  and,  to  secure 
the  payment  of  same,  executed  a  mortgage 
on  her  homestead  quarter  section.  The  two 
notes  and  mortgage  were  executed  February 
25,  1905,  the  $200  note  due  in  two  years  and 
the  $1,200  note  In  ten  years.  The  $200  note 
was  not  paid  at  matnrity  bnt  allowed  to  run 
until  February,  1911,  about  two  years  after 
maturity,  at  which  time  the  principal  being 
past  due,  and  also  some  interest  payments 
and  taxes  being  past  due  and  unpaid,  the 
mortgagee  declared  the  whole  sum,  principal 
and  interest,  due  and  demanded  payment 
thereof.  The  mortgage  provided  that  upon 
failure  of  the  mortgagor  to  pay  the  princi- 
pal on  either  note  when  same  became  due,  or 
to  make  the  Interest  payments  upon  either 
note  when  they  became  due,  or  to  pay  the 
taxes  as  they  became  due,  the  moitgagee, 
upon  its  election,  should  be  authorized  to 
declare  the  whole  sum  due  and  to  foreclo^ 
the  mortgage  In  satisfaction  of  the  debt. 
Plaintiff  alleged  in  her  petition  that  in  Feb- 
ruary, 1907,  she  was  threatened  by  the 
mortgagee  with  foreclosure  proceedings,  un- 
less the  amounts  due  were  paid;  that  she 
liad  no  other  way  or  means  for  raising  the 
amount,  except  by  ohtainlng  another  loan 
on  her  land;  that  she  was  unable  to  obtain 
a  new  loan  without  first  satisfying  the  mort- 
gage and  obtaining  a  release  of  same;  that 
she  was  forced  to  obtain  a  release  of  same  in 
order  to  obtain  a  new  loan  with  which  to 
satisfy  the  mortgagee's  demands  and  avoid 
the  threatened  foreclosure  proceedings ;  that 
the  mortgagee  refused  to  release  the  mort- 
gage unless  plaintiff  would  pay  the  sum  of 
$50  as  a  bcmus  for  such  release  and  an  ad- 
ditional sum  of  $10  for  expenses  claimed  by 
the  mortgagee  to  have  been  incurred ;  that 
plaintiff  protested  against  the  payment  of 
such  bonus  and  extra  expenses  on  the  ground 
that  neither  of  same  had  been  provided  for 
in  the  mortgage,  but  that  she  was  forced  to 
pay  same  in  order  to  avoid  foreclosure  pro- 
ceedings, and  that  after  she  had  paid  off 
Cne  mortgage  and  the  interest,  together  with 
the  bonus  and  extrsi  expenses  claimed,  she 
made  demand  for  the  return  of  the  $50 
bonus  and  the  $10  extra  expenses.  Upon  de- 
fendant's refusal  to  return  same,  this  suit 


was  insitltnted  and  Judgment  obtained  against 
defendant  for  the  $50  bonus  and  $2.65  ex- 
I>ense  money,  with  interest  on  the  whole 
amount  at  6  per  cent  until  the  judgment  be 
satisfied.  From  sudi  Judgment  the  insur- 
ance company  appeals  upon  seven  specifica- 
tions of  error.  These  specifications  of  error 
Involve  three  principal  propositions:  First, 
whether  the  court  erred  in  the  admission  or 
rejection  of  testimony;  second,  whether  the 
Judgment  was  sustained  by  the  evidence; 
third,  whether  the  Judgment,  after  the  mon- 
ey had  been  paid  to  the  mortgagee  and  the 
benefits  of  a  release  received  by  tbe  mort- 
gagor, was  contrary  to  law. 

From  an  examination  of  the  record  of  the 
proceedings,  we  find  no  prejudicial  error  In 
the  admission  or  rejection  of  testimony.  It 
also  appears  from  the  record  that  the  Judg- 
ment is  sustained  by  the  evidence. 

As  to  the  third  proposition,  it  is  contended 
by  the  Insurance  company  that  it  was  &i- 
titled  to  the  bonus  paid  by  the  mortgagor 
for  the  release,  as  a  remuneration  on  its 
investment  for  the  unexpired  time;  that  is, 
until  maturity  of  the  $1,200  note.  A  number 
of  authorities  are  cited  by  plaintiff  in  error 
in  support  of  this  contention,  but  the  author- 
ities cited  are  not  applicable  to  the  facts 
disclosed  by  this  record.  They,  in  the  main, 
are  cases  where  the  mortgagor,  of  his  own 
desire,  of  his  own  choice,  demanded  the  right 
to  pay  off  a  mortgage  and  obtain  a  release 
of  same  before  it  was  due.  In  such  cases 
the  courts  have  very  generally  held  that  the 
mortgagee,  being  contented  with  his  invest- 
ment, and  desiring  to  let  It  run  until  maturi- 
ty, was  entitled  to  a  reasonable  bonus  for 
the  release  of  his  mortgage  as  remuneration 
on  his  investment  for  the  unexpired  time. 
But  In  the  case  at  bar  It  was  alleged  by 
the  mortgagor,  and  proved  to  the  satisfac- 
tion of  the  court  by  the  evidence,  that  she 
had  not  of  her  own  choice  demanded  the 
right  to  pay  off  thi,  mortgage  and  get  a  re- 
lease therefrom  before  it  was  due,  and  there- 
by deprive  the  mortgagee  of  the  benefits  of 
his  investment,  but  that  the  mortgagee  had 
become  dissatisfied  with  his  investment  and 
had  demanded  payment  of  both  principal 
and  interest  and  threatened  to  foreclose  un- 
less it  was  paid,  and  that  she  had  been  forc- 
ed to  pay  it  off  in  order  to  avoid  foreclosure 
and  forced  to  pay  a  bonus  in  order  to  obtain 
a  release  of  the  mortgage  Hen.  This  pre- 
sents an  altogether  different  aspect  to  that 
of  a  case  wherein  the  mortgagor  voluntarily 
and  of  his  own  will  demands  the  right  to 
pay  off  a  mortgage  not  yet  due  and  to  obtain 
a  release  therefor,  and  we  think  that,  under 
the  record  and  the  law,  the  court  very  prop- 
erly gave  her  Judgment  for  the  amount  of 
bonus  she  had  been  thus  forced  to  pay.  The 
facts  in  the  case  presents  this  condition: 
The  mortgagee  had  an  option,  upon  default 
in  interest  payments,  to  either  grant  fur- 
ther time  or  to  declare  the  whole  amount 
due  and  to  foreclose.    The  mortgagor  was  in 
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default  ot  interest  payments.  The  mort- 
gagee, being  unwilling  to  grant  further  time 
or  to  make  a  new  loan,  and  becomipg  dis- 
satisfied with  bis  investment,  chose  to  exer- 
cise his  option,  dedare  the  whole  amount 
due,  foreclose  bis  mortgage,  and  get  his  mon- 
ey out  of  the  tnTestment.  The  mortgagor, 
desiring  to  avert  a  foreclosure  proceedings, 
set  about  to  find  some  one  of  whom  she  could 
obtain  a  loan  with  which  to  pay  off  the  mortr 
gage,  and,  upon  her  finding  a  place  where 
she  could  get  the  money,  she  proposed  to 
mortgagee  to  pay  all  that  was  due  under  the 
mortgage  and  all  that  could  have  been  ob- 
tained by  foreclosure  proceedings,  if  the 
mortgagee  would  not  foreclose.  To  this  the 
mortgagee  agreed  and  the  mortgagor  pro- 
ceeded to  complete  arrangements  for  a  new 
loan;  but,  when  it  came  to  releasing  the 
mortgage,  the  mortgagee,  being  aware  that  a 
new  loan  conid  not  be  obtained  until  its 
mortgage  was  released,  'demanded  a  bonus 
of  $50  before  it  would  execute  a  release. 
Under  the  circumstances,  this  was  unjust. 
A  mortgagee  will  not  be  permitted  to  force 
payment  of  his  mortgage  under  threat  of 
foreclosure  proceedings  befofe  the  mortgage 
is  du«  and  at  the  same  time  demand  a  bonus 
on  his  investment  before  he  will  release  his 
mortgage.  Such  conduct  la  unconscionable 
and  will  not  be  sanctioned  by  the  courts. 
This  principle  was  applied  by  this  coort  in 
Wagg  T.  Herbert,  19  Okl.  520,  02  Pac.  250, 
in  order  to  prevent  a  mortgagee  from  taking 
advantage  of  his  duress  and  fraud  in  obtain- 
ing possession  of  an  escrow  deed. 

In  Cazenove  v.  Cutler,  4  Mete  (Mass.)  240, 
the  court  held: 

"If  a  mortgagee  of  land  In  Maine,  who  la 
in  possession  for  condition  broken,  require  that 
the  mortgagor  or  his  assignee  pay  more  than 
ia  legally  due,  in  order  to  redeem,  and  it  is  paid 
accordingly,  for  the  purpose  of  preventing  a 
foreclosure,  it  ia  such  a  compulsory  payment  as 
entitles  the  party,  who  so  pays,  to  recover  it 
back  in  an  action,  brought  in  this  state,  for 
money  had  and  received." 

In  Wagg  V.  Herbert,  snpra,  the  action  was 
for  the  cancellation  of  an  escrow  deed,  pos- 
session of  which  had  been  obtained  by  the 
mortgagee  through  duress  and  fraud.  This 
court  held  that  the  action  could  be  maintain- 
ed by  the  mortgagor  upon  the  principal 
ground  that  the  mortgagee  had  taken  advan- 
tage of  the  mortgagor's  necessities  and  by 
undue  infiuenoe  in  this  way  had  obtained 
possession  of  the  escrow  deed.  In  support 
ot  this  principle,  the  court  cites  a  number 
of  cases  in  which  the  mortgagor  liad  execut- 
ed a  release  of  his  equity  of  redemption,  and 
afterward  brought  suit  for  the  cancellation 
of  such  release  on  the  grounds  that  the  mort- 
gage^ had  taken  advantage  of  the  necessities 
of  the  mortgagor  and  had  Induced  the  execu- 
tion of  the  release  by  duress  and  fraud. 

The  case  of  Edrington  v.  Harper,  3  J.  3. 
Marsh.  (Ky.)  355,  20  Am.  Dec.  145,  U  quoted 


from  by  this  conjv  in  the  Wagg  Case,  supra, 
as  follows:  v 

"A  mortgagee  in  possession  may  take  a  re- 
lease of  equity  of  redemption.  [Citing  authori- 
ties.] But  such  a  transaction  is  to  be  scruti- 
nized, to  see  whether  an  undue  advantage  has 
been  taken  of  the  mortgagor.  E8i>ecially  is 
this  necessary  when  the  mortgagee,  in  the  in- 
ception and  throughout  the  whole  conduct  of 
the  bnsineas,  has  shown  himself  ready  and 
skillful  to  take  advantage  of  the  necessities  of 
the  borrower." 

And,  after  a  review  of  atithorltles  on  the 
question,  the  court  said: 

"It  will  thus  be  seen  that  the  doctrine  an- 
nounced by  the  California  courts  is  in  full  har- 
mony with  the  doctrine  announced  by  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Russell  v.,  Southard,  supra  [12  How.  139,  13 
Li.  Ed.  927],  and  in  harmony  with  the  views 
herein  stated.  It  holds,  aa  all  the  courta  hold, 
that  a  mortgagee  may  purchase  from  the  mort- 
gagor, if  the  transaction  is  fair,  honest,  and 
without  fraud  or  undue  influence,  and  where  no 
unconscionable  advantage  is  taken  by  fraud  of 
the  relation  existing  between  the  mortgagor  and 
mortgagee.  But  upon  the  issue  of  fraud,  undue 
influence,  and  unconscionable  advantage,  the 
trial  court  found  the  issues  in  favor  of  the 
plaintiff  and  against  the  defendant,  and  such 
finding  and  judgment  of  the  court  npon  the  evi- 
dence adduced  is  conclusive  upon  this  court, . 
and  there  being  ample  evidence  to  sustain  such 
finding  and  Jadgment." 

Now  the  decisive  question  dealt  with  by 
this  court  in  the  Wagg  Case,  and  by  other 
courts  In  cases  cited  in  the  opinion,  was 
whether  the  mortgagee  had  taken  advantage 
of  the  necessities  of  the  mortgagor,  and  thus 
by  duress  or  fraud  forced  him  to  deliver  an 
escrow  deed  or  deliver  a  conveyance  which 
showed  on  its  face  to  be  a  deed  absolute, 
whereas  in  fact  it  was  intended  as  a  mort- 
gage or  to  execute  a  release  of  equity  of  re- 
demption. There  is  no  difference  in  law  nor 
in  principle  in  taking  advantage  of  the  ne- 
cessities of  the  mortgagor  and  forcing  him 
to  deliver  an  escrow  deed,  or  to  execute  a  re- 
lease of  his  equity  of  redemption,  and  In 
'forcing  him  to  pay  a  bonus  in  order  to  ol>- 
tain  a  release  of  the  mortgagee's  lien  against 
bis  premises,  and  this  was  the  decisive  ques- 
tion dealt  with  by  the  trial  court  in  the  case 
at  bar.  The  mortgagee  was  not  entitled  to  a 
bonus  on  his  Investment.  He  bad  become 
dissatisfied  with  his  Investment  and  had 
elected  to  declare  the  whole  amount  due, 
foreclose  the  mortgage,  and  get  his  money  out 
of  the  investment ;  but,  upon  assurance  from 
the  mortgagor  that  she  would  pay  the  mort- 
gagee all  that  could  be  recovered  in  a  fore- 
closure proceeding,  the  foreclosure  was  avert- 
ed. The  mortgagor  had  no  right  thereafter 
to  demand  a  bonus  before  the  execution  of 
the  release  of  the  mortgage.  We  find  no  re- 
versible error  in  the  record  of  the  proceed- 
ings and  t>elieve  that,  under  the  record  and 
the  law,  the  Judgment  of  tb«  trial  court  was 
correct 

It  is  therefore  affirmed. 

FEB  CUBIAM.   Adopted  in  whol«. 
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OAUI/r  T.  KANB.     (No.  3693.) 

(Sapreme  Court  of  Oklahoma.     Jan.  12,  1916. 

Behearing  Denied  Jan.  30,  191fi.) 

(SvUaiu*  (y  the  Court.) 

1.  Bnxs    AND    NoTEB    (S    330*)— DBrassEa— 
Tbanbfkb— Effkct. 

Under  the  law  in  force  in  thia  state  in  Jan- 
nary,  1909,  a  promiBSory  note,  payable  to  M.  or 
order,  could  not  be  transferred  so  as  to  cut  off 
the  defenses  of  the  maker,  except  by  the  indorse- 
ment of  the  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  794-804 ;  Dec.  Dig.  !  330.*] 

2.  Bills  and  Notes   (|  tfC*)  —  Action  bt 

TBANSrEBKK— BUBDBN    OF    FbOO^INDORSE- 

HKNT. 

Where  K.  exeentea  certain  protaiissory  notes 
to  M.  or  order,  and  afterwards  G.  commences  an 
action  thereon  against  K.,  alleging  in  his  peti- 
tion that  he  (O.)  purchased  said  notes  from  the 
Bank  of  T.,  to  whom  said  notes  were  for  value 
received  duly  indorsed,  sold,  and  delivered  by  the 
payee,  and  when  the  allegations  of  the  petition 
are  put  in  issue  by  a  duly  verified  answer,  and 
where  the  undisputed  evidence  shows  that  the 
notes  were  given  vrithout  consideration  and  were 
the  result  of  a  fraudulent  transaction,  but  where 
it  is  not  proven  at  the  trial  that  the  notes  were 
ever  indorsed  by  the  payee,  but  on  the  other 
hand  the  notes  themselves  introduced  by  the 
plaintiff  show  no  indorsement,  the  plaintiff  is 
not  entitled  to  recover. 

[Ed.   Note.— For   other   cases,   see   Bills   and 
Notes,  Cent  Dig.  U  1665%,  1669-1674;    Dec 
Dig.1  496.»] 
8.  Bills  and  Notes  (||  330,  489*)— Action 

BT  TKANSFiBxii— Defenses— Pleadino  and 

Pboof. 

A  note  payable  to  order  can  be  transferred 
free  from  all  equities  between  the  original  par- 
ties to  it,  only  by  indorsement,  and  a  transferee 
of  such  note  must  both  allege  and  prove  that 
the  note  was  transferred  by  indorsement,  if  he 
desires  to  avoid  such  equities  as  may  be  set  up 
against  it. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Ngtes,  Cent  Dig.  «  794-B04,  1687-1642;  Dec 
DigVjJ  330,  489.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Major  County; 
James  W.  Steen,  Judge. 

Action  by  C.  E.  Gault  against  P.  S.  Kane. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

S.  J.  Bardsley,  of  Falrriew,  and  D.  B. 
Hite,  of  Topeka,  Kan.,  for  plaintiff  in  error. 
John  V.  Roberts,  of  Falrvlew,  and  Garber 
&  Knise,  of  Enid,  for  defendant  in  error. 

SHARP,  C.  On  December  31,  1908,  the 
defendant  in  error,  Kane,  executed  and  de- 
livered to  one  Henry  J.  Martens,  payable  to 
said  Martens  or  order,  two  promissory  notes, 
one  for  $400,  a  second  for  $440,  each  of 
which  notes  were  due  and  payable  December 
31,  1909.  These  notes  were,  in  the  month  of 
January,  following,  together  with  a  large 
nnmber  of  other  notes,  aggregating  in 
amount  $34,031,  hypothecated  with  the  Bank 
of  Topeka,  Topekb,  Kan.,  as  security  for  a 
loan  at  the  time  made  by  said  bank  to  Mar- 
tens In  the  sum  of  $16,000.     The  Martens 


note  to  the  bank  not  having  been  paid,  suit 
was  brought  thereon  by  the  bank  in  the  dis- 
trict court  of  Shawnee  county,  Kaxx.,  and  ao 
order  obtained  directing  the  sale  of  the  col- 
lateral notes.  At  the  sale  subsequently  held, 
the  plaintiS  in  error,  who  was  attorney  tor 
the  bank,  purchased  the  entire  list  of  col- 
lateral notes,  including  the  notes  of  the  de- 
fendant, for  $100,  and  it  is  to  recover  <» 
these  latter  notes  that  suit  has  been  brought. 

Plaintiff  in  his  petition  alleges  that  the 
notes  in  question  were  for  ^alue  received 
duly  Indorsed,  sold,  and  delivered  to  the 
Bank  of  Topeka  by  the  payee  thereof.  Both 
defendant's  original  and  amended  answer, 
which  are  duly  verified,  deny  and  put  In  is- 
sue each  and  every  allegation  contained  In 
plaintifTs  petition,  save  such  as  are  therein 
spedflcally  admitted.  Amcmg  other  defenses 
set  up  by  the  defendant  in  both  its  answers 
was  a  total  failure  of  consideration.  The 
undisputed  evidence  shows  that  defendant 
in  error,  Kane,  and,  it  appears,  ^  number  of 
other  persons  living  In  the  vicinity  of  Meno, 
Okl.,  were  victimized  by  the  said  Martens, 
who  secured  from  them  a  large  number  of 
negotiable  promissory  notes  upon  the  repre- 
sentation that  he  would  deed  to  them  valua- 
ble lands  in  California  which  be  claimed  to 
own.  It  is  necessary  to  refer  but  briefly  to 
the  fraud  perpetrated  by  tlie  said  Martens, 
as  It  stands  confessed  that  the  notes  were 
executed  and  delivered  wholly  without  con- 
sideration, and  as  the  result  of  fraud  prac- 
ticed upon  the  maker  by  the  payee.  If,  then, 
the  plaintiff  Is  to  recover.  It  can  only  be  up- 
on the  theory  that  be,  or  at  least  the  Bank 
of  Topeka,  was  an  innocent  purchaser,  be- 
fore maturity,  for  value,  and  without  notice 
of  the  equities  existing  between  Kane  and 
Martens.  Plaintiff,  the  purchaser  at  the 
foreclosure  sale,  acquired  no  greater  rights, 
nor  can  he  be  considered  a  more  favored 
suitor,  than  if  the  action  were  one  brought 
by  the  bank.  It  will  be  necessary  therefore 
for  us  to  consider,  not  the  rights  of  a  sub- 
sequent purchaser  or  indorsee  from  an  inno- 
cent purchaser  of  negotiable  paper,  purchas- 
ed at  a  foreclosure  sale,  unless  first  it  be  de- 
termined that  the  Bank  of  Tcqpeka  was  in 
fact  an  Innocent  purchaser  In  due  course. 

[1]  As  a  part  of  his  case,  plaintiff  intro- 
duced the  two  notes  In  question,  which  do 
not  appear  to  have  ever  been  indorsed  by 
Martens.  The  transfer  of  the  notes  in  ques- 
tion took  place  prior  to  the  taking  effect  of 
the  present  negotiable  instruments  act  (Comp. 
Laws  1909,  pp.  1044-1070).  Under  the  law 
at  the  time  in  force  (section  4641,  Comp. 
Laws  1909),  one  who  writes  his  name  upon  a 
negotiable  instrument,  otherwise  than  as  a 
maker  or  acceptor,  and  dellv.ers  it  with  his 
name  thereon  to  another  person,  is  called  an 
Indorser,  and  his  act  Is  called  an  indorse- 
ment By  the  same  statute  (section  4657. 
Comp.  Laws  1909),  the  Indorsee  in  due  course 
Is  defined  to  be  one  who  tn  good  faith.  In  the 


*Far  other  cases  see  same  topic  and  section  NVUBER  In  Dee.  Dix.  A  Am.  Ois.  Key-No.  Berliaa  ft  Rep'r  In^a^W' 
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ordinary  course  of  business,  and  for  value, 
before  its  apparent  maturity  or  presumptive 
dishonor,  and  without  knowledge  of  its  ac- 
tual dishonor,  acquires  a  negotiable  instru- 
ment duly  indorsed  to  him,  or  Indorsed  gen- 
erally, or  payable  to  the  bearer.  When  an 
instrument  Is  made  payable  to  order,  the 
Indorsement  of  the  payee  is  necessary  to 
transfer  the  legal  title';  and  the  transferee 
without  Indorsement  takes  it  subject  to  all 
equities  that  attach  to  it  In  the  hands  of  his 
transferror.  The  role  is  one  of  wide  and 
general  arolicatlon,  and  is  thus  stated  in  1 
Daniels  on  Negotiable  Instruments,  §  741: 

"  •  *  •  Where  a  bill  -or  note  payable  to 
order'  is  transferred  without  indorsement,  the 
transferee  does  not  acquire  the  legal,  but  only 
the  equitable,  title.  The  holder  under  nuch  a 
transfer  must  plead  and  prove  the  agsignment, 
for  the  mere  possession  of  the  instrument  is  not 
evidence  of  ownership,  and  its  exhibition  in  a 
suit  not  sufficient  ground  of  recovery.  And  he 
can  only  stand  in  the  shoes  of  his  assignor  and 
recover  subject  to  such  defenses  as  were  available 
against  him,  although  he  took  it  in  good  faith 
and  for  value." 

In  2  Randolph  on  Commercial  Paper,  {  788, 
the  role  is  thus  announced: 

"If  a  bill  is  payable  to  order,  and  transferred 
without  indorsement,  its  transfer  will  be  subject 
to  defenses  existing  against  the  transferror.  To 
be  clear  of  defense  it  must  be  indorsed  before 
maturity  and  before  notice  of  the  defense  has 
come  to  the  transferee.  An  assignment  in  like 
manner,  unaccompanied  by  an  iDdorsement,  is 
subject  to  defense." 

If  therefore  a  negotiable  promissory  note, 
payable  to  order,  Is  transferred  before  ma- 
turity by  delivery  mertiy,  and  not  by  Indorse- 
ment, the  assignee  obtains  merely  an  equita- 
ble Interest  In  the  note,  and  not  the  l^al 
title  thereto,  and  he  must  be  prepared  to 
meet  ail  equitable  defenses  that  may  be  set 
up  against  It  In  the  event  he  brings  a  snit 
to  enforce  Its  payment. 

[S]  The  rule  is  thus  expressed  In  the  syl- 
labus of  Central  Trust  Co.  of  New  York  v. 
First  Nat  Bank  of  Wyandotte,  101  U.  S.  68, 
25  L.  Ed.  876: 

"A  promissory  note,  payable  to  A.  or  order, 
cannot  be  transferred  so  as  to  cut  off  the  defens- 
es of  the  maker,  except  by  the  indorsement  of  the 
payee." 

Hany  reported  cases,  in  which  the  law  Is 
announced  as  herein  stated,  may  be  found  In 
a  comprehensive  note  to  First  National  Bank 
▼.  McCullough,  60  Or.  608,  »3  Pac.  366,  17 
U  R.  A.  (N.  S.)  1106,  126  Am.  St.  Rep.  758, 
found  in  the  latter  volume,  in  which  It  is 
said  there  can  be  no  question  but  that  a  note 


transferred  by  the  payee  witbont  Indorse- 
ment Is  subject,  in  the  hands  of  the  trans- 
feree or  any  subsequent  holder,  to  all  the 
equities  existing  in  favor  of  the  maker 
against  the  payee;  that  such  equities  can  be 
cut  off  only  by  an  Indorsement  by  the  payee ; 
that  the  rule  as  applied  to  cases  where  the 
payee  did  not  Indorse  the  note  upon  transfer 
is  upheld  by  a  long  line  of  decisions.  Such 
is  the  rule  announced  In  Story  on  Promissory 
Notes,  i  120;  Story  on  Bills,  {  201;  Ed- 
wards, Bills,  Notes  &  Neg.  Instr.  f  404. 

[2]  Under  the  Issues  joined,  it  was  incum- 
bent upon  the  plaintiff,  not  only  to  plead, 
but  to  prove,  an  Indorsement  by  Martens  in 
the  transfer  of  the  notes  to  the  Bank  of  To- 
peka.  As  was  said  in  this  regard,  in  Hadden 
V.  Rodkey,  17  Kan.  429: 

"If  said  note  was  in  fact  indorsed,  the  plain- 
tiS  should  have  alleged  it  either  in  his  petition, 
as  one  of  the  facta  constituting  his  cause  of  ac- 
tion, and  giving  such  cause  of  action  a  more  ex- 
tended and  comprehensive  scope,  or  in  his  reply, 
as  one  of  the  facts  defeating  any  previously  ex- 
isting defense  set  up  by  the  defendant.  The  in- 
dorsement of  the  note  is  not  a  fact  constituting 
any  part  of  the  defendant's  defense,  and  it  baa 
no  connection  therewith.  The  only  connection  it 
has  with  the  case  is  with  the  plaintiff's  cause  of 
action,  being  in  fact  the  starting  point,  the 
foundation  thereof,  and  enlarging  and  extending 
its  operation  and  effectiveness.  Therefore,  if 
the  plaintiS  in  such  a  case  should  desire  the  ben- 
efit that  an  indorsement  of  the  note  would  give 
him,  be  should  ^lead  and  prove  such  indorse- 
ment. Otherwise  the  defendant  may  set  up  and 
prove  any  defense  that  he  may  have  to  the  note." 

There  being  no  evidence  offered  that  the 
notes  or  either  of  them  were  ever  Indorsed 
to  the  Bank  of  Topelca  by  Martens,  it  was 
error  for  the  court  to  overrule  the  defend- 
ant's demurrer  to  the  evidence,  Interposed 
after  plaintiff  bad  rested  his  case.  Having 
thus  concluded,  it  will  not  be  necessary  to 
consider'  the  errors  assigned  by  plaintiff  In 
error.  Under  the- evidence  Martens  could  not 
have  enforced  payment  of  the  notes,  and,  as 
the  plaintiff  failed  to  prove  an  Indorsement 
of  the  note,  neither  he  nor  his  assignor  oc- 
cupied a  better  position  than  would  Martens 
were  the  action  being  prosecuted  by  him. 
That  the  bank  took  the  notes  In  good  faith 
and  for  value,  so  long  as  there  was  no  In- 
dorsement thereof  by  Martens,  doss  not  cut 
off  the  equities  between  the  parties  thereto, 
though  the  bank  may  have,  and  probably  did, 
acquire  the  equitable  title  to  the  notes. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

PER  GI7RIAM.    Adopted  In  whole. 
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WALKEH  V.  BOWMAN  et  at    (No.  3564.)' 

(Snpreme  Court  of  Oklahoma.     July  7,  1914. 

Rehearing  Denied  Jan.  30,  1916.) 

(SvUabut  hif  the  Court.) 

JuDGHENT  (I  141*)— Default— Settino  Asidk 
— Gbotjuds. 

Where  a  default  judgment  haa  been  render- 
ed awarding  damages  against  a  firm  of  ab- 
stracters, in  the  amount  of  an  alleged  lien  on 
real  estate  not  disclosed  in  the  abstract,  upon 
evidence  of  plaintiff  introduced  to  establish  the 
amount  of  damage  because  of  the  undisclosed 
lien,  and  petition  was  filed  within  90  days  there- 
after to  vacate  the  default  judgment,  in  which 
it  is  abown  that  plaintiff  had  been  sued  for  the 
amount  of  the  undisclosed  lien,  and  had  litigated 
the  validity  of  the  lien,  and  a  final  judgment 
iiad  been  entered  to  the  effect  that  plaintiff  was 
not  liable  on  account  of  the  alleged  lien,  and 
that  this  knowledge  came  to  defendants  after 
the  default  bad  been  entered,  but  was  known  by 

?ilaintiff,  and.  the  amount  mcluded  in  the  de- 
ault  judgment,  held,  that  these  facts  fully  jus- 
tified the  court  in  vacating  the  default  judgment 
and  granting  a  new  trial  on  the  merits. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  i  141.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklaboma  Coun- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  Mrs.  T.  J.  Walker  against  0.  J. 
Bowman  and  others.  A  default  Judgment  for 
plaintiff  was  set  aside,  and  plaintiff  brings 
error.    Affirmed,  with  directions. 

Mundm  &  Horton,  of  Oklalioma  City,  for 
plaintiff  in  error.  Winn  &  Brill,  of  Okla- 
homa City,  for  defendants  in  error. 

BREWER,  C.  Mrs.  T.  J.  Walker  sued 
Bowman  &  Stevenson,  a  firm  of  abstracters, 
together  with  a  number  of  individuals  as 
bondsmen,  in  the  probate  court  of  Oklahoma 
Territory,  to  recover  the  amount  of  an  al- 
leged lien  on  some  real  estate  not  set  out  In 
the  abstract.  A  trial  was  had,  and  judgment 
rendered  for  defendants.  An  appeal  was 
taken  to  the  district  court,  where  a  demur- 
rer was  sustained  to  plaintiff's  petition.  An 
appeal  to  the  Supreme  Court  resulted  in  a 
reversal  and  remand  of  the  case.  Walker 
V.  Bowman  et  al.,  27  Okl.  172,  111  Pac.  319, 
30  L.  R.  A.  (N.  S.)  642,  Ann.  Cas.  1912B,  839. 
The  mandate  was  entered  of  record  in  the 
district  court  on  January  28,  1911.  On  Sat- 
urday, August  26,  1911,  the  last  day  of  the 
term,  plaintiff  obtained  a  default  judgment. 
On  November  23,  1911,  the  defendants  filed 
a  petition  asking  that  the  default  judgment 
be  vacated  and  set  aside.  On  November  25, 
1911,  a  trial  was  had  on  the  petition,  and  the 
default  judgment  was  vacated  and  set  aside. 
From  this  order  setting  aside  the  judgment 
and  granting  a  new  trial  this  appeal  is  pros- 
ecuted. 

The  petition  to  vacate  the  Judgment  Is 
lengthy,  and  embraces  many  alleged  grounds 
and  reasons.  We  vrtll  only  notice  a  few  of 
them. 

This  suit  against  the  abstracters  was  based 


on  the  daim  that  the  plaintiff  bought  some 
lots  relying  on  an  abstract  of  title  furnished 
by  defendants ;  that  there  was  an  attachment 
lien  on  the  property  not  disclosed  In  the  ab- 
stract: that  plaintiff  had  sold  the  lots,  and 
her  grantee  had  been  obliged  to  pay  $216  to 
clear  off  this  lien;  and  that  plaintiff  was 
legally  liable  to  her  grantee  to  repay  to  him 
this  sum.  In  rever^g  this  case,  this  court 
held  (27  Okl.  172,  111  Pae  319,  30  L.  R.  A. 
[N.  S.]  642,  Ann.  Cas.  1912B,  839)  that  in 
such  a  case  as  this  the  right  of  action  ao- 
crues  at  the  time  the  title  is  examined  and 
the  abstract  thereof  reported  and  delivered, 
and  not  when  the  error  is  discovered  and  the 
damages  resulting  therefrom  are  paid. 

One  of  the  reasons  averred  for  vacating 
the  default  judgment  is  that  plalntUTs  gran- 
tee had  sued  plaintiff  to  recover  the  amount 
of  the  lien  they  had  paid  off  (being  the  same 
sum  and  Uen  upon  which  this  suit  Is  based), 
and  that  at  a  trial  of  that  case  this  plain- 
tiff, there  as  defendant,  Iiad  defeated  a  re- 
covery, and  had  been  awarded  her  costs,  and 
that  that  Judgment  had  become  final,  and 
that  therefore  this  plaintiff  could  in  no 
event  be  damaged  In  the  amount  of  the  lien 
undisclosed  In  the  abstract,  because  of  the 
final  Judgment  tliat  she  ought  not  to  pay 
same.  It  was  further  averred  that  these 
facts  came  to  the  knowledge  of  the  petitioners 
after  the  rendition  of  the  default  Judgment. 

The  claim  was  also  made  In  the  petition 
that  defendants  were  not  In  default,  when 
they  were  so  adjudged  on  motion  of  plain- 
tiff, and  that  they  were  prevented  from  filing 
a  motion  for  a  new  trial  and  to  set  aside  the 
default  at  that  term  of  court  because  of 
the  fraudulent  conduct  of  plaintiff.-  It  was 
alleged  and  shown  that  this  case  has  been  in 
the  courts  for  several  years,  and  in  this 
court,  as  Walker  v.  Bowman  et  al.,  and  so 
stood  on  the  docket  of  the  district  court  when 
the  judgment  was  taken ;  that  in  the  Journal 
entry  of  judgment  filed  and  reported  in  the 
Legal  News  of  this  city  the  title  of  the  case 
was  changed  to  that  of  Walker  v.  Zalendeck 
et  aU,  a  name  it  had  never  borne  before, 
Zalendeck  being  one  of  the  bondsmen  for  de- 
fendant and  a  codefendant  as  such;  that 
defendants  and  their  attorneys  were  sub- 
scribers to  this  paper,  and  read  and  kept  up 
with  their  court  business  through  information 
imparted  by  this  paper;  that  by  reason  of 
the  switching  of  the  names  in  the  court  or- 
der defendants  were  misled  into  not  protect- 
ing themselves  at  once,  eta 

The  court  held  that,  while  defendants'  an- 
swer was  on  file  and  among  the  papers,  yet 
that  technically  defendants  had  withdrawn 
the  answer  when  they  presented  the  demur- 
rer in  the  former  trial,  and  were  In  default 
for  not  having  filed  or  refiled  their  answer. 
But  the  court  held  further  that  It  had  been 
shown  that  defendants  had  a  valid  defense, 
and  that  the  default  should  be  set  aside  to 
the  end  that  they  could  make  it 
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We  think  there  was  ample  proof  to  Justify 
the  conrt  in  the  action  taken.  The  court 
heard  all  the  evidence,  studied  the  condition 
of  the  record  and  the  nature  of  the  default, 
and  the  defense  shown  by  defendants.  There 
must  be  some  latitude  for  discretion  in  such 
cases.  The  court  was  evidently  convinced 
that  to  let  the  Judgment  stand  wonld  be  to 
work  injustice.  We  think  he  was  Justified  In 
so  believing.  If  it  is  true  that  pilalntiec  will 
not  and  cannot  In  any  event  be  made  to  pay, 
or  subjected  to  a  Judgment  for,  the  amount 
of  the  undisclosed  lien,  of  course  she  has  not 
been  damaged  In  that  amount,  and  cannot 
recover  it  Therefore  to  have  let  this  Judg- 
ment stand  would  have  been  putting  Into 
plaintiff's  pocket  this  $216  which,  when  she 
filed  her  suit,  it  looked  like  she  might  later 
have  to  pay  but  which  it  was  later  deter- 
mined she  was  under  no  obligation  to  pay. 
However,  under  the  doctrine  announced  in 
the  former  opinion  in  this  case,  she  had  the 
right  to  sue  when  she  did,  and,  being  right 
in  suing  to  protect  herself  against  the  possi- 
bility of  loss,  she  may  be  entitled  to  some 
damage,  at  least  to  costs,  in  the  event  she 
should  prevail  over  the  other  defenses  al- 
leged by  defendants  to  be  available. 

The  plaintiff  well  knew,  on  the  date  bt  the 
default,  when  she  Introduced  evidence  to 
sustain  her  claim,  that  she  could  never  be 
called  upon  to  pay  the  amount  of  this  lien, 
that  her  liability  to  do  so  had  been  forever 
and  finally  extinguished,  If  it  ever  existed ; 
yet  she  took  Judgment,  including  this  sum, 
when  she  must  have  known  that  she  was  not 
entitled  to  it  either  In  law  or  good  conscience. 
Then  for  some  reason,  we  do  not  know  what, 
her  Journal  entry  of  this  unjust  Judgment 
is  prepared,  and,,  as  it  was  known  it  would 
be,  was  printed  in  the  Legal  News  under  a 
strange  title,  a  title  never  used  before,  one 
that  would  most  likely,  and  it  seems  did, 
have  the  effect  of  keeping  defendants  in  the 
dark  as  to  the  fact  that  an  order  had  been 
made  In  this  case. 

We  think  there  was  a  substantial  compli- 
ance with  the  statute  (subd.  4,  t  6094,  Comp. 
L.  1909)  relating  to  the  vacating  of  Judg- 
ments, and  therefore  that  the  Judgment 
should  be  affirmed,  and  defendants  allowed 
to  ansiwer  and  have  a  trial  on  the  merits. 

PBR  CURIAM.    Adopted  in  whole.    ' 

(,u  ow.  7»)  ^^"^^^^ 

BANK  OP  COMMERCE  OP  RALSTON  v. 

OASKILL.    (No,  349B.) 

(Supreme  Court  of  Oklahoma.     Dec.  8,  1914. 

Rehearing  Denied  Jan.  30,  1915.) 

(8yVUbn»  hy  the  Court.) 
1.  Tbial  (S  189*)— DiBBonoN  of  Yebdiot— 

EVIDSNCE. 

The  question  presented  to  a  trial  court  on 
a  motion  to  direct  a  verdict  Is  whether,  admit- 
ting the  truth  of  all  the  evidence  which  has  been 
given  in  favor  of  the  party  against  whom  the 


action  is  contemplated,  together  with  such  infer- 
ences and  conclusions  as  may  be  reasonably 
drawn  from  it,  there  is  enougu  competent  »vl- 
dence  to  reasonably  sustain  a  verdict  should  the 
jury  find  in  accordance  therewith. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  §§  332,  333,  338-341,  365;  Dec.  Dig.  S 
139.*] 

2.  UhATTEX  MOBTOAOISS  (J  225*)— CONVKBSIOW 
— LlABIUTT  or  PUBCHASEB. 

When  the  mortgagor  of  personal  property, 
being  in  possession  before  default  and  having 
the  right  of  possession  under  the  terms  of  the 
mortgage,  sells  the  entire  property  to  another, 
who  has  notice  of  the  mortgage,  either  actual  or 
constructive,  the  purchaser  acquires  only  the 
interest  of  the  mortgagor,  and  holds  subject  to 
the  mortgage;  and  in  such  case,  after  default, 
the  mortgagee  may  maintain  an  action  against 
such  purchaser  for  the  wrongful  conversion  of 
the  property  mortgaged,  purchased  by  him. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |$  468-470 ;  Dec.  Dig.  g  225.*] 

3.  CHATTBL    MOBTdAQM    ({{    160.    225*)— Re- 

MOVAi.  OF  Pbopebtt— Right  to  Possession 

— Liability  or  Pubohaseb. 

Where  mortgaged  property  has  been  re- 
moved from  the  county  in  which  it  was  situated 
at  the  time  of  the  execution  of  the  mortgage, 
under  section  4480,  Comp.  Laws  1909  (section 
4089,  Rev.  Laws  1910),  the  mortgagee,  independ- 
ent of  any  provision  of  the  mortgage,  is  entitled 
to  the  possession  of  the  property  mortgaged; 
and,  being  so  entitled  to  the  mimedlate  posses- 
sion, an  action  for  conversion  will  lie  against 
a  subsequent  purchaser  who  wrongfully  removes 
it  from  the  county. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {}  276,  468-470;  Dec.  Dig. 
§§  166,  225.*] 

4.  Chattbi.  Mobtoaoes  (g  229*)— Cokvebsiok 
OF  Peopbbty— Liability  of  PnacHASEK— 
Pboop— Demand  and  Retusal. 

Demand  and  refusal  need  not  be  proved  in 
an  action  for  conversion,  brought  by  a  mort- 
gagee against  the  purchaser  of  mortgaged  chat- 
tels, either  where,  with  knowledge  of  the  mort- 
gagee's rights,  he  received  the  property  by  pur- 
chase or  otherwise  from  one  unauthorized  so 
to  dispose  of  it,  or  where  he,  whether  a  bona  fide 
purchaser  or  not  has  sold  such  property  or 
otherwise  converted  it  to  his  own  use. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  }g  479-483;  Dec.  Dig.  g  229.*] 

6.  Chattel  Mobtqages  (g  229*)— Oonvebsion 
—What  Constitutes— Right  of  Action. 
An  absolute  sale,  to  the  exclusion  of  the 
rights  of  a  chattel  mortgagee,  by  a  mortgagor, 
who,  under  the  terms  of  the  mortgage,  remains 
in  possession  of  the  chattels,  works  a  conversion 
thereof,  for  which  the  mortgagee  may  maintain 
an  action  for  conversion  without  previous  de- 
mand. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  gg  479^83 ;  Dec.  Dig.  g  229.*] 

6.  Tboveb  and  Oonvebsion  (J  9*)— Demand— 

Neoessitt. 

In  an  action  for  conversion,  where  the  tak- 
ing is  wrongful,  it  is  not  necessary  to  allege  a 
demand  before  the  commencement  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,    Cent  Dig.   gg   58-83;     Dec   Dig. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Osage  County;  0. 
T.  Bennett,  Judge. 

Action  by  the  Bank  of  Commerce  of  Ral- 
ston against  O.  W.  Gaskill.    Judgment  for 
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defendant,   and   plaintiff   brings  error.    Re- 
Tersed  and  remanded. 

Biddlson  &  Merrltt,  of  Pawnee,  for  plain- 
tiff In  error.    W.  T.  Williams,  of  Shawnee, ' 
for  defendant  In  error. 

SHARP,  O.  On  December  27,  1909,  one 
Roy  Crabtree,  a  resident  of  Osage  county, 
ezecnted  to  the  plaintiff  In  error  his  promis- 
sory note,  due  June  20,  1910,  In  the  sum  of 
$440,  and  on  the  same  day,  to  secure  Its  pay- 
ment, executed  to  the  payee  thereof  a  chat- 
tel mortgage  on  fire  head  of  horses  and  four 
head  of  mules  at  the  time  located  In  Osage 
county.  On  December  29th  thereafter,  said 
mortgage  was  duly  filed  In  the  office  of  the 
register  of  deeds  In  and  for  Osage  county. 
During  either  the  latter  part  of  February  or 
the  early  part  of  March,  following,  said 
Crabtree  sold  one  span  of  the  mules  to  A. 
Demlngs,  who  thereafter  and  during  the  lat- 
ter part  of  July,  1910,  sold  them  to  the  de- 
fendant In  error  Gaskill,  who.  Immediately 
following  his  purchase  thereof,  removed  said 
mules  from  Osage  county  to  Kaw  City  In  Kay 
county.  On  July  7th,  the  Interest  on  said 
note  having  been  paid,  the  time  of  payment 
was  extended  to  September  20,  1910.  lu  the 
chattel  mortgage,  among  other  covenants  was 
the  following: 

"The  conditions  of  tbia  mortgage  are  such 
that  the  mortgagor  covenants  that  he  will  not 
sell,  mortgage  or  otherwise  dispose  of  said  prop- 
erty, or  any  part  thereof,  •  •  •  until  this 
mortgage  is  fully  satisfied,  and  that  he  will  not 
remove  or  permit  any  part  of  said  property  to  be 
removed  nor  go  or  I>e  out  of  the  said  Osage 
county  while  this  mortgage  remains  a  valid  lien 
for  any  sum  thereon." 

It  was  further  provided  that  until  breach 
be  made  in  some  of  the  conditions  thereof,  or 
until  such  time  as  the  mortgagee  should  deem 
Itself -insecure,  said  mortgagor  should  have 
possession  of  the  mortgaged  property,  and 
the  use  and  benefit  thereof,  and  should  keep 
and  maintain  the  same  at  his  own  proper 
cost  and  expense;  but  upon  breach  of  any 
of  the  conditions  provided  for,  or  if  at  any 
time  the  mortgagee  should  deem  the  said 
mortgage  insecure,  or  If  any  of  the  above- 
described  notes  be  not  paid  when  due,  then 
and  in  either  event  the  mortgagee  could  at  its 
option,  without  notice,  declare  the  note  and 
Indebtedness  due  and  payable,  and  might 
through  Its  agents  or  attorneys  take  posses- 
sion of  all  or  any  of  the  mortgaged  property 
for  the  purpose  of  foreclosure. 

[1]  At  the  concluslop  of  plaintiff's  testi- 
mony, the  court,  at  the  defendant's  request, 
instructed  the  jury  to  return  a  verdict  In  his 
favor.  It  is  a  rule  well  established  In  law 
that,  where  there  Is  any  evidence  introduced 
at  the  trial  of  a  cause  reasonably  tending  to 
establish  the  allegations  of  plaintiff's  peti- 
tion, it  is  error  for  the  court  to  sustain  a 
demurrer  to  such  evidence  and  render  ludg- 
ment  in  favor  of  the  defendant  Conklln  v. 
Yates,  16  Okl.  266,  83  Pac.  910;  Bdmlsson 
T.  Drumm-Flato  Comm.  Co.,  13  Okl.  440,  73 


Pac.  95S;  Cole  v.  Missouri,  K.  &  O.  R.  Co., 
20  Okl.  227,  94  Pac.  540,  15  L.  R.  A.  <N.  S.) 
2C8;  Zlska  v.  Ziska,  20  Okl.  634,  95  Pac.  254, 
23  L.  R.  A.  (N.  S.)  1 ;  Porter  v.  Wilson  et  aL, 
39  Okl.  500,  135  Pac'  732.  Likewise  It  is  er- 
ror to  direct  a  verdict  against  the  plaintiff, 
when  there  Is  evidence  fairly  tending  to  sup- 
port all  the  necessary  averments  of  his  peti- 
tion entitling  him  to  recover.  In  such  cases 
the  <]ue0tlon  presented  to  a  trial  court  is 
whether,  admitting  the  truth  of  ail  the  evi- 
dence which  has  been  given  in  favor  of  the 
party  against  whom  the  action  is  contemplat- 
ed, together  with  such  Inferences  and  con- 
clusions as  may  reasonably  sustain  a  verdict, 
should  the  Jury  find  in  accordance  therewith. 
Baker  v.  Nichols  &  Shepard  Co.,  10  Okl.  6S5, 
65  Pac.  100 ;  Hanna  v.  Mosher  et  al.,  22  Okl. 
501,  98  Pac.  358;  Uarrls  et  al.  v.  Missouri, 
K.  &  T.  By.,  24  Okl.  341,  103  Pac.  758,  24  L. 
R.  A.  (N.  S.)  858. 

[2]  As  we  have  seen  by  the  terms  of  the 
mortgage,  the  mortgagor  covenanted  that  he 
would  not  sell,  mortgage,  or  otherwise  dis- 
pose of  any  part  of  the  mortgaged  property 
until  after  the  mortgage  was  fully  satisfied, 
and  that  he  would  not  remove  nor  permit  any 
part  pf  the  mortgaged  property  to  be  remov- 
ed, or  to  go  out  of  Osage  county  while  the 
mortgage  remained  a  valid  lien  for  any  sum 
due.  Independent  of  this  covenant  of  the 
mortgage,  if  in  fact  an  absolute  sale  of  the 
mortgaged  property  was  made  either  by 
Crabtree  or  by  his  purchaser,  Demings,  in 
exclusion  of  the  rights  of  the  mortgagee 
bank,  it  constituted  a  conversion  of  such 
property  for  which  the  mortgagee  could 
maintain  trover.  Jones  on  Chattel  Mort.  i 
454.  In  such  case,  the  rule  that,  before  de- 
fault, the  mortgagor  In  possession  may  sell 
the  mortgaged  property  subject  to  the  lien  of 
the  mortgage,  does  not  obtain. 

It  is  fairly  inferable  from  the  testimony 
that  both  sales  were  made  without  the  knowl- 
edge of  the  mortgagee.  The  first  sale  was 
made  anterior  to  the  payment  of  interest  and 
renewal  of  the  note ;  the  second,  prior  to  the 
maturity  of  the  note  as  extended.  The  de- 
fendant was  a  mule  buyer,  and  immediately 
after  having  purchased  the  males  removed 
them  from  Osage  county.  It  cannot  be  said, 
as  ft  matter  of  law,  keeping  out  of  sight  for 
the  time  the  covenants  in  the  mortgage 
against  sale,  that  the  sales  were  intended  to 
pass  only  the  title  of  the  mortgagor.  It  may 
as  well  be  Inferred,  under  the  admitted'  facts, 
that  the  sale  was  one  made  In  exclusion  of 
the  rights  of  the  mortgagee,  and,  if  the  lat- 
ter, then  clearly  such  sale  constituted  a  con- 
version of  the  property  sold.  Aside,  how- 
ever, from  the  question  of  fact  as  to  wheth- 
er the  sale  was  one  made  to  the  exclusion  of 
the  rights  of  the  mortgagee,  both  Demings 
and  the  defendant  had  constructive  notice  of 
the  mortgage,  and  were  charged  vrith  knowl- 
edge of  its  contents.  The  purchase  by  the 
former  was  therefore  made  in  plain  and  open 
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violation  of  the  rigbts  of  the  mortgagee  se- 
cured to  it  by  tbe  mortgage.  Jones  on  Chat- 
tel Mort  (5th  Ed.)  S  455;  Fisher  t.  Fried- 
man &  Ca,  47  Iowa,  443;  Heflin  &  PhlUlps 
▼.  Shiy,  78  Ala.  180. 

[3]  Section  2781,  Ck>mp.  Lawa  1909,  makes 
the  sale  by  a  mortgagor  of  personal  property 
without  the  written  consent  of  the  holder  of 
the  mortgage  a  felony.  A  sale  of  a  chattel, 
made  In  violation  of  a  penal  provision  of  the 
statute,  has  been  held  to  constitute  a  con- 
version, and  to  relieve  the  holder  of  a  valid 
mortgage  thereon  of  the  necessity  of  a  de- 
mand. Kitchen  v.  Schuster,  14  N.  M.  164,  89 
Paa  261.  As  to  the  effect  of  this  statnte  up- 
on the  present  case,  we  express  no  opinion. 

By  section  4430,  Comp.  Laws  1909  (section 
4039,  Rev.  Laws  1910): 

"If  tbe  mortgagor  volantarily  removes  or  per- 
mit! the  removal  of  the  mortgaged  property 
from  tbe  county  in  which  it  was  situated  at  the 
time  it  was  mortgaged,  the  mortgagee  may  take 
possession   and    dispose  of   the   property   as   a 

Sledge  for  the  payment  of  tbe  debt,  though  the 
ebt  is  not  dne." 

Thus,  Independ^it  of  the  provisions  of  the 
mortgage,  the  statute  gave  tbe  mortgagee  a 
right  of  action  upon  the  removal  of  the  mort- 
gaged property  from  Osage  county,  without 
regard  to  the  fact  that  Its  note  was  not  due. 
In  other  words,  if  the  mortgagor  or  those 
acting  through  or  under  him  voluntarily  re- 
moved or  permitted  the  removal  of  the  mort- 
gaged property  from  Osage  county,  automat- 
ically, by  virtue  of  the  statute,  a  right  of 
action  was  conferred  upon  the  mortgagee  to 
take  immediate  passession  and  dispose  of  tbe 
property  as  a  pledge  for  the  payment  of  its 
note.  Thus,  while  plaintiff  was  not  In  tbe 
actual  possession  of  tbe  mortgaged  animals 
at  the  time  of  the  conversion,  he  was  by 
force  of  the  statute  entitled  to  such  posses- 
sion, hence  may  maintain  an  action  for  the 
conversion  of  the  mortgaged  property. 

[4-6]  Trover  will  not  lie  against  one  law- 
fully in  possession  of  chattel  property;  such 
a  possession  must  first  be  transformed  into  a 
wrongful  one  by  a  refusal  to  surrender  the 
property.  Bence  demand  and  refusal  are 
necessary  for  the  maintenance  of  trover  In 
all  cases  In  which  a  defendant  is  lawfully  in 
possessliML  Phelps  et  al.  v.  Halsell,  U  Okl. 
1,  65  Pac.  340.  Demand  and  refusal  are  su- 
perfluous whenever  a  conversion  can  be  oth- 
erwise shown,  and  evidence  thereof  may  be 
omitted  when  any  bne  of  tbe  following  cir- 
cumstances Is  proved:  Unavailability  of  de- 
mand; a  i>os8e8Slon  maintained  in  Violation 
of  one's  contract;  a  tortious  taking;  a  tor- 
tious levy  or  attachment ;  acts  of  ownership ; 
retention  of  money  which  It  was  defendant's 
duty  to  pay  to  plaintiff;  diversion  of  prop- 
erty from  tbe  special  purpose  from  which  It 


was  received;  an  unfulfilled  promise  to  re- 
turn goods;  or  any  distinct  act  of  conver- 
sion In  general.  38  Cyc.  2032,  2033.  While 
the  testimony  is  meager  and  unsatisfactory 
as  to  tbe  dominion  or  control  exercised  over 
the  mortgaged  property  by  Demings,  It  U 
fairly  Inferable  that  during  said  time  he 
had  In  his  possession  the  mortgaged  ani- 
mals, as  during  the  latter  part  of  August 
they  were  sold  and  delivered  to  the  defend- 
ant GtesklU,  and  by  him  removed  from  Osage 
county.  Ther^  was  sufficient  evidence  there- 
fore from  which  the  Jury  might  rightfully 
have  found  a  conversion,  and.  If  a  conver- 
sion, no  demand  was  necessary.  The  sole 
object  of  a  demand  Is  to  turn  an  otherwise 
lawful  possession  into  an  unlawful  one,  by 
reason  of  a  refusal  to  comply  with  It  and 
thus  to  supply  evidence  of  a  conversion. 
Pease  v.  Smith,  61  N.  Y.  477;  Sallda  Bldg. 
&  Loan  Ass'n  v.  Davis,  16  Colo.  App.  294,  64 
Pac.  1046;  lUeld  v.  Ziegler,  40  Colo.  401, 
91  Pac.  825;  Reynolds  v.  Fitzpatrlck,  23 
Mont  52,  07  Pac  452;  Edmunds  v.  Hill,  133 
Mass.  446;  Allsopp  v.  Mach.  Works,  5  CaL 
App.  228,  90  Pac.  39. 

Tbe  action  against  defendant  was  not  com- 
menced until  after  maturity  of  tbe  note  as 
extended.  If  the  defendant  had  exercised 
control  and  dominion  over  tbe  mortgaged 
property,  which  was  antagonistic  to  tbe  dalm 
of  right  or  title  of  tbe  mortgagee,  bis  posses- 
sion was  tortious,  and  no  demand  was  neces- 
sary. Purcell  Cotton  Seed  OU  MlUs  v.  Bell 
et  aL,  7  Ind.  T.  717,  104  S.  W.  945;  ainton 
Nat  Bank  v.  McKennon,  26  OkL  835, 110  Pac. 
649;  ContlaenUl  Gin  Co.  v.  De  Bord,  34 
OkL  66,  123  Pac.  169;  BUby  v.  Jones,  89 
Okl.  613,  136  Paa  414.  On  tbe  other  band, 
if  the  sale  was  made  In  violation  of  the  stipu- 
lations of  the  mortgage,  or  If  there  was  no 
subsequent  ratification  thereof,  the  posses- 
sion of  both  Demings  and  the  defendant  Gas- 
kill  was  wrongful,  and  no  demand  upon  tbe 
latter  before  the  institution  of  suit  was  neces- 
sary. Demand  and  refusal  need  not  be  prov- 
ed In  trover  against  a  third  person  either 
where,  with  knowledge  of  one's  rights,  he 
received  property  by  purchase  or  otherwise 
from  one  unauthori2sed  so  to  dispose  of  it; 
or  whether  be,  whether  a  bona  fide  purchas- 
er or  not  has  sold  such  property  or  other- 
wise converted  It  to  his  own  use. 

Having  reached  the  foregoing  conclusions, 
a  determination  of  the  remaining  questions 
urged  in  the  briefs  of  counsel  is  unnecessary. 

Tbe  Judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded  for  a  new 
triaL 

PBR  CITBIAM.    Adopted  In  wbcde. 
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LIVERPOOL  ft  LONDON  ft  GLOBE   INS. 
CO.  T.  CARGILL.     (No.  8498.) 

(Supreme  Coart  of  Oklahoma.     Oct.  13,  1814. 
Rehearing  Denied  Jan.  SO,  1916.) 

(SyUabut  Iv  the  Court.) 

1.  Inbtjkance  (§  645*)— AcTiow  on  Pouot— 

DefKNSE  — Pu:ADING  — CONDITIOK      SCBSB- 
QUBWT. 

In  an  action  against  an  insurance  company 
to  recover  the  amount  of  a  policy  on  a  building 
totally  destroyed  by  fire,  where,  aubsequent  to 
the  issuance  of  the  policy,  there  waa  attached 
thereto  a  vacancy  permit,  which  by  its  terms 
suspended  one-third  of  the  amount  of  recovery 
in  the  event  of  loss  or  damage  during  such  va- 
cancy, and  where  the  loss  occurred  subsequent 
to  the  date  of  such  permit  and  while 'the  build- 
ing may  have  been  vacant,  but  where  the  com- 
pany did  not  specially  plead  as  a  defense  pro 
tanto  its  reduced  liablli^.  such  defense  cannot 
be  considered  either  in  the  trial  court  or  on  re- 
view. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1554,  1632-1644;  Dec.  Dig.  { 
645.*] 

2.  INBURANCK  (§t  624,  672»)— AOTTIOW  ON  Pol- 
icy—MOBTOAGE  CiuAusE— Rights  of  Insur- 
ed—Pbotection  OP  Mortgagees. 

Where  during  the  life  of  a  policy  of  fire  in- 
aarance  there  was  attached  thereto  the  compa- 
ny's "Loss  Payable  Form,"  which  provided  that, 
"all  previous  claims  having  been  paid,  ai^y  loss 
that  may  be  ascertained  and  proven  to  be  due 
Mrs.  Annie  Mathews,  the  assured  under  this 
policy,  shall  be  payable  to  State  Guaranty  Bank 
of  Frederick,  Okl.,  as  its  interest  may  appear," 
and  where  the  amount  of  the  mortgage  debt 
due  from  the  insured  to  the  bank  Was  less  than 
the  amount  due  under  the  policy,  the  insured 
may  maintain  an  action  in  her  own  name  on  the 
policy.  In  such  case  the  court  should  by  proper 
order  protect  the  rights  of  the  nliortgagee. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I§  1567-1670,  1789,  1790,  1792- 
1794;   Deo.  Dig.  fi  624,  672.*] 

3.  Insdrancx   (S   388*)— Fobfkitubk— Estop- 

FKL. 

Any  agreement,  declaration,  or  coarse  of 
action  on  the  part  of  the  insurance  company, 
whicb  leads  a  party  insured  honestly  to  be- 
lieve that,  by  conforming  thereto,  a  forfeiture 
of  his  policy  will  not  be  incurred,  followed  by 
due  conformity  on  his  part,  will  estop  the  com- 
pany from  insisting  upon  the  forfeiture,  al- 
though it  might  be  claimed  under  the  express 
letter  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  M  1026,  1027,  1030,  1035.  1040, 
1067:   Dec  Dig.  {  388.*J 

4.  Insu&ancb  (8  660*)— Proof  of  Loss— Es- 
toppel. 

When  the  Insured,  in  good  faith  and  with- 
in the  stipulated  time,  does  what  he  plainly  in- 
tends as  a  compliance  with  the  requirements  of 
his  i)olicy  as  to  proof  of  loss,  good  faith  equally 
requires  that  the  company  shall  notify  him 
promptly  of  any  objections  thereto,  so  as  to  give 
him  an  opportunity  to  obviate  them,  and  mere 
silence  may  so  mislead  him,  to  his  disadvantage, 
to  suppose  the  company  satisfied,  as  to  be  of 
itself  sufficient  evidence  of  waiver  by  estoppel. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1393-1404;   Dec.  Dig.  i  560.*] 

6.  Insurance  (8  648*)— Fire  Insurance  Pol- 
lOT— Pro  VISION   fob   Exaiqnation— Aban- 

DONUENT. 

The  provision  of  a  fire  insurance  policy  re- 
quiring the  Insured  to  submit  to  examination 


under  oath  by  any  person  named  by  the  insur- 
ing company,  and  to  subscribe  the  same,  is  a 
reasonable  requirement  and  one  that  the  insured 
may  generally  be  required  to  perform.  Where, 
however,  notice  to  appear  at  a  time  and  place 
be  given,  and  on  the  day  set  for  examination 
the  representative  of  the  insurer  excuses  the 
insured  from  attendance,  and  thereafter  no 
further  notice  is  given,  and  no  agreement  re- 
lating thereto  is  entered  into,  the  right  to  re- 
quire the  examination  will  be  held  to  have  been 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1354;   Dec.  Dig.  8  548.*1 

6.  Insurance  (8  648*)— Policy- ExAinNAfiow 
or  Insured  —  Representation  bt  Attor- 
ney. 

At  such  examination  the  insured  has  the 

legal  right  to  be  represented  by  an  attorney  at 

law. 
[Ed.   Note.— For  other  cases,   see   Insurance, 

Cent  Dig.  8  1354;  Dec  Dig.  8  648.*] 

Commissioners'   Opinion,  Division  No.   1. 

Error  from  County  (Jourt,  Tillman.  County; 
T.  E.  Campbell,  Judge. 

Action  by  Annie  Carglll,  n6e  Mathews, 
against  the  Liverpool  &  London  ft  Globe  In- 
surance Company.  Judgment  for  "plaintiff, 
and  defendant  brings  error.    Affirmed. 

Seothorn,  Caldwell  &  McRlll,  of  Oklahoma 
City,  for  plaintiff  In  error.  Mounts  ft  Davis, 
of  Frederick,  and  Gray  &-McVay,  of  Okla- 
homa City,  for  defendant  In  error. 

SHARP,  C.  [1]  It  is  nrged  that  the 
court's  charge  directing  that,  if  the  Jnry 
should  find  for  the  plaintiff,  they  shonld  fix 
the  amount  of  her  recovery  at  not  to  exceed 
iF350,  was  erroneous.  This  was  the  amount 
of  the  policy,  and  the  sum  which  plaintiff 
would  be  entitled  to  recover,  unless  controll- 
ed by  a  vacancy  permit  attached  to  the  pol- 
icy on  June  14, 1910,  which  by  its  terms  lim- 
ited the  amount  of  plaintiff's  recovery  to 
two-thirds  of  the  loss  or  damage  sustained. 
The  limitation  upon  the  amount  of  recovery 
was  dependent  upon  the  building  becoming 
vacant,  and  not  the  mete  Indorsement  of  the 
vacancy  permit  upon  the  policy.  If  the 
building  was  vacant  at  the  time  of  the  loss, 
and  this  fact  had  been  pleaded  as  a  defense, 
plaintiff's  recovery  would  be  limited  as  pro- 
vided In  the  vacancy  permit  Being  a  con- 
dition subsequent,  it  devolved  upon  defend- 
ant both  to  allege  and  prove  a  state  of  facts 
releasing  it  from  the  observance  of  its  orig- 
inal undertaking  to  pay,  the  full  amount  of 
the  policy.  Norwich  Union  F.  Ins.  Soc.  v. 
Prude  et  al.,  156  Ala.  565,  46  South.  974; 
Atlas  Ins.  Co.  v.  Roblson,  94  Ark.  390,  127 
S.  W.  456 ;  Tlschler  v.  CaL  Farmers'  Mut  F. 
Ins.  Co.,  66  Cal.  178,  4  Pac  1169;  Phenix 
Ins.  Co.  V.  Caldwell,  187  111.  73,  58  N.  E.  314 ; 
Salzman  v.  Mach.  Mut.  Ins.  Ass'n,  142  Iowa, 
99,  120  N.  W.  697 ;  Shawnee  Fire  Ins.  Co.  v. 
Knerr,  72  Kan.  385,  83  Pac.  611 ;  Sprigg  y. 
American  Cent  Ins.  Co.,  101  Ky.  185,  40  S. 
W.  575,  19  Ky.  Law  Rep.  363 ;  Benjamin  v. 
Connecticut   Indemnity   Ass'n,   44    La.   Ann, 


•For  other  casM  see  wun*  topic  and  secUon  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Ke7-No.  Series  &  Rap'r  Indoin 
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1017,.  11  Sootb.  628,  32  Am.  St.  Rep.  362 ; 
Pelrce  t.  Cohasset  Ins.  Co.,  123  Mass.  672; 
Caplls  V.  American  Fire  Ins.  Co.,  60  Minn. 
376,  62  N.  W.  440,  61  Am.  St  Rep.  636.  As 
defendant's  answer  contained  no  allegation 
whereby  its  liability  In  tbe  event  of  a  recov- 
ery against  It  Bbould  be  limited,  on  account 
of  any  subsequent  act  of  tbe  parties,  tbe  de- 
fense was  not  made  an  Issue  and  Is  not  prop- 
erly before  us  for  review. 

[2]  It  Is  next  urged  tbat  tbe  plalntUf  was 
not  tbe  real  jwrty  In  Interest,  due  to  the  fact 
that  there  was  attached  to  the  policy,  on 
June  14, 1910,  a  "Loss  Payable  Form,"  provid- 
ing tbat  any  loss  that  should  be  ascertained 
and  proved  to  be  due  tbe  insured  under  said 
policy,  "shall  be  payable  to  the  State  Guar- 
anty Bank  of  Frederick,  Okl.,  as  its  Interest 
may  appear."  The  amount  of  the  note  giv- 
en by  the  plaintiff  to  the  bank,  secured  by 
the  mortgage  on  the  insured  premises,  was 
$300  and  accmed  Interest.  The  total  amount 
due  on  tbe  note  at  the  time  of  tbe  loss,  bow- 
ever,  was  less  than  the  face  of  tbe  policy. 
The  mortgagee's  interest  being  less  than  tbe 
full  amount  recoverable  under  tbe  policy,  tbe 
action  was  one  tbat  could  be  maintained  by 
the  mortgagor.  Fire  Ins.  Cos.  v.  Felrath, 
77  Ala.  104,  64  Am.  Rep.  6S;  St  Paul  F.  & 
M.  Ins.  Ca  y.  Johnson,  77  111.  688 ;  Stevens 
V.  Citizens'  Ins.  Co.,  69  Iowa,  658,  29  N.  W. 
769 ;  Smith  v.  Continental  Ins.  Co.,  108  Iowa, 
382,  79  N.  W.  126;'  Hartford  Fire  Ins.  Co. 
V.  Davenport  37  Mich.  609;  Martin  y. 
Franklin ,  Fire  Ins.  Co.,  38  N.  J.  Law,  140, 
20  Am.  Rep.  372 ;  Branlgan  v.  Jefferson  Mut 
Fire  In&  Co.,  102  Mo.  App.  70,  76  S.  W.  643; 
note  to  Chipman  et  aL  v.  Carroll,  68  Kan. 
163,  35  Pac.  1109,  25  L.  R.  A.  306;  Briefs  on 
the  Law  of  Insurance,  Cooley,  p.  3709  et  seq. ; 
Joyce  on  Insurance,  i  612. 

While  it  does  not  appear  that  tbe  deci- 
sions upon  this  question  are  in  entire  har- 
mony, as  to  whether  tbe  mortgagor,  mort- 
gagee, or  both,  have  tbe  right  to  sue  on  a 
policy  of  Insurance,  where  the  mortgage 
clause  makes  the  loss  payable  to  the  mort- 
gagee as  its  Interest  may  appear,  yet  wliere 
the  amount  recoverable  under  tbe  policy  ex- 
ceeds tbe  amount  due  tbe  mortgagee  from 
the  insurer,  and  where  in  addition,  as  in  this 
case,  it  appears  that  tbe  vice  president  of 
tbe  mortgagee  bank  appeared  in  court  and 
testified  as  a  witness  concerning  its  indebted- 
ness due  from  the  mortgagor,  and  thereby 
tacitly  consented  to  the  prosecution  of  tbe 
action  in  tbe  insured's  name,  tbe  Judgment  of 
the  trial  court  will  not  be  reversed  on  tbe 
ground  tbat  the  action  was  not  maintained 
by  the  real  party  in  Interest 

In  actions  by  the  mortgagor,  the  court  can 
and  should  In  its  Judgment  protect  tbe  Inter- 
est of  tbe  mortgagee,  where  the  provisions 
of  the  policy  in  tbat  respect  have  been  ob- 
served. Section  6673,  Comp.  Laws  1909  (sec- 
tion 4696,  Rev.  Laws  1910),  provides  the 
court  may  determine  any  oomtroversy  be- 


twe^i  parties  before  it,  when  it  can  be  done 
without  prejudice  to  tbe  rights  of  others; 
but  When  a  determination  of  tbe  controver- 
sy cannot  be  bad  without  tbe  presence  of 
other  parties,  the  court  most  order  them 
brought  In. 

[3, 4]  It  is  urged  tbat  the  insured  failed 
to  give  tbe  company  proof  of  loss  as  required 
by  tbe  provislonB  of  tbe  policy.  While  it  is 
alleged  by  plaintiff  In  her  petition  tbat  she 
had  furnished  defendant  company  with  proof 
of  loss  and  Interest  and  had  otherwise  per- 
formed all  of  tbe  conditions  of  said  policy 
on  her  part  it  is  clear  that  no  proof  of  loss, 
such  as  contemplated  by  the  express  terms  of 
the  policy,  was  rendered  by  the  insured. 
There  was  testimony,  however,  Introduced 
without  objection,  tbat  tended  to  prove  on 
the  part  of  tbe  insurer  a  waiver  of  tbe  pro- 
visions relating  to  proof  of  loss  on  the  part 
of  the  Insured.  This  fact  was  recognized 
by  tbe  Insurer,  when  at  its  instance  tbe  court 
instructed  tbe  Jury: 

"Provided  that  if  you  believe  plaintiff  has 
proven  a  waiver  on  the  part  of  the  defendant 
of  any  of  said  requirements,  then  plaintiff  would, 
by  reason  of  such  waiver,  be  relieved  from  the 
performance  of  any  such  waiver  requirements." 

It  Is  a  familiar  nde  of  law  that  one  may 
preclude  himself  from  Insisting  on  a  formal 
condition  inserted  for  his  benefit  in  a  con- 
tract or  policy  of  insurance.  In  sudi  cases 
it  is  not  necessary  that  tbe  waiver  should  be 
express,  but  may  be  a  legitimate  deduction 
from  tbe  acts  and  conduct  of  tbe  party.  Tbe 
chief  object  of  furnishing  proof  of  loss  Is  to 
enable  tbe  insurer  to  determine  the  question 
and  extent  of  its  liability.  St  Paul  F.  &  M. 
Ins.  Co.  V.  Mountain  Park  Farm  Co.,  23  Okl. 
79,  99  Pac.  647;  Bokes  r.  Amazon  Ins.  bo., 
61  Md.  612,  84  Am.  Rep.  323.  A  substantial 
compliance  with  the  requlrementa  of  the 
policy  is  all  that  is  required.  St  Paul  F.  & 
M.  Ins.  Co.  y.  Mittendorf,  24  Okl.  651,  104 
Pac.  354,  28  U  R.  A.  (N.  S.)  661 ;  Continen- 
tal Casualty  Co.  v.  Wynne,  36  OkL  325,  129 
Pac.  16;  Pacific  Mutual  Life  Ins.  Co.  v. 
O'Nell,  36  Okl.  792,  130  Pac.  270. 

While  questions  as  to  what  may  or  may 
not  constitute  a  waiver  are  for  the  court  the 
decisions  as  to  such  questions,  indeed,  con- 
stituting the  body  of  the  law  as  to  waiver, 
yet  the  question  as  to  whether  there  has  been 
a  waiver  proved  in  any  particular  case  is 
primarily  one  of  fact  for  the  Jury.  Briefs 
on  the  Law  of  Insurance,  Cooley,  pp.  2777, 
2779.  At  the  time  of  the  loss  plaintiff  was 
living  at  Lindsay  in  Garvin  county.  Immedi- 
ately after  the  flre  tbe  insurer  was  notified 
thereof,  and  on  June  21st  wrote  Mrs.  Math- 
ews, acknowledging  receipt  of  the  notice  of 
loss,  and  inquiring  whether  she  still  owned 
the  property,  and,  if  so,  to  furnish  a  de- 
tailed estimate  of  tbe  building,  with  ita 
plans,  and  information  showing  how  tbe 
building  was  occupied  at  tbe  time  of  the 
loss,  the  cause  of  the  fire,  and  tbe  incum- 
brances if  any ;  and  asking  farther,  by  way 
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of  postscript,  "When  was  building  bollt, 
when  painted,  when  repaired?"  On  Jane 
24th,  plaintiff  repUed  to  this  letter,  givlntr 
the  Information  called  for,  except  it  does  not 
api)ear  that  the  company  was  advised  as 
to  the  cause  or  origin  of  the  flre.  On  June 
27th,  the  company  replied  to  plaintiff's  let- 
ter, demanding  the  execution  in  duplicate 
of  a  nonwaiver  agreement  before  they  would 
proceed  farther;  and.  In  addition,  stated 
that,  when  this  request  was  complied  with,  a 
detailed  schedule  with  plans  of  house  should 
be  made  up  by  a  comi)etent  builder,  the  par^ 
ty  who  originally  constructed  the  house,  if 
bis  services  could  be  obtained ;  and  also  ad- 
vised plaintiff  that  her  reply  to  its  letter  of 
June  21st  "is  in  no  way  satisfactory."  Later 
on  a  complete  bill  of  lumber  and  materials 
used  in  tbe  construction  of  the  house  was 
made  out  and  furnished  the  company  at  the 
instance  of  the  Insured  by  .the  manager  of 
the  Dascomb-Daniela  liumber  Company  at 
Frederick.  No  further  correspondence  ap- 
pears to  have  passed  between  the  parties  un- 
til July  26th,  when  the  insured  wrote  the 
company,  advising  It  of  the  whereabouts  of 
tbe  policy,  and  making  inquiry  concerning 
the  settlement  of  the  loss.  On  August  Ist 
the  claim  was  turned  over  for  settlement  by 
the  insurance  company  to  the  Bates  Adjust- 
ment Company,  and  some  time  during  the 
month  Norman  Nelson,  representing  the  lat- 
ter company,  visited  Frederick,  and  called 
upon  tbe  company's  local  agent,  and  togeth- 
er they  visited  the  premises  where  the  house 
had  been  destroyed,  took  measurements  of 
the  lots,  and  later  called  on  a  local  painter 
and  paper  hanger,  and  procured  from  him  a 
bill'  for  the  paint,  paper,  and  canvas  used  in 
the  building.  It  appears  that  later  on  W.  B. 
Hudson,  at  the  time  the  insured's  attorney, 
accompanied  by  plaintiffs  husband,  called  on 
Nelson  at  Oklahoma  City  concerning  an  ad- 
justment of  the  loss.  The  testimony  of  the 
husband  was  to  the  effect  that  all  proofs  and 
accounts  demanded  by  Nelson  were  furnish- 
ed, but  that  Nelson  advised  them,  before  be 
would  make  a  settlement  he  would  first  have 
to  see  the  insured. 

Under  the  terms  of  the  policy  It  was  the 
duty  of  tbe  Insured,  if  required,  to  furnish 
verified  plans  and  specifications  of  the  build- 
ing destroyed;  but  In-  all  events,  unless 
(raived,  it  was  the  insured's  duty  to  furnish, 
vrlthln  60  days  after  the  flre,  proof  of  loss 
covering  and  Including  the  items  of  Informa- 
tion named  In  the  policy.  We  think,  how- 
ever, that  tbe  effect  of  the  letter  of  June  21st 
was  to  limit  the  latter  Information  to  three 
particulars :  (1)  How  the  building  was  occu- 
pied at  the  time  of  tbe  loss ;  (2)  cause  of  the 
flre ;  (3)  incumbrances,  If  any.  It  would  ap- 
pear further  from  this-  letter  that  the  infor- 
mation sought  could  be  imparted  by  letter 
or  other  means  of  communication,  thus  doing 
away  with  the  provisions  of  the  policy  re- 
qulilng  that  tbe  proof  of  loss  should  be  sign- 


ed and  sworn  to  by  tbe  insared.  St  Paol  V. 
&  M.  Ins.  Co.  T.  Mittendorf,  24  OU.  651,  104 
Pac.  854,  28  L.  R.  A.  (N.  S.)  651.  By  ber 
letter  of  the  24th  tbe  insured  gave  the  In- 
formation called  for,  except  as  to  tbe  cause 
of  the  flre.  This  Information,  however,  was 
supplied  later,  according  to  Garglll's  testi- 
mony. The  only  request,  therefore,  as  to  ad- 
ditional information,  mentioned  In  the  lat- 
ter letter,  was  for  a  detailed  schedule  with 
plans  of  bouse,  made  up  by  a  competent 
builder,  l^ese  bills,  prepared  by  tbe  lumber 
company,  purported  to  give  In  detail  the 
amount  of  lumber  and  building  materials' 
used  In  the  house,  and  cover  almost  two 
pages  In  the  record.  Tbe  value  of  each  item 
of  material  is  shown,  the  total  amount  of 
the  bill  being  $385.75.  On  September  2d, 
after  the  expiration  of  tbe  time  aDowed  for 
making  proof  of  loss,  the  adjuster  wrote  the 
Insured  a  letter  which  is  confusing  In  its 
terms  and  uncertain  in  its  meaning.  It  ac- 
knowledged recdpt  of  "a  document  purport- 
ing to  be  a  correct  estimate  of  building  al- 
leged to  have  been  destroyed  by  flre  at  Fred- 
erick, Okl.,  on  tbe  18tb  day  of  June,  1910," 
and  proceeds: 

"Yon  are  hereby  notified  that  this  document 
in  no  manner  complies  with  tbe  terms  of  the 
policy  as  to  what  constitutes  a  proof  of  loss." 

Referring  to  tbe  same  Instrument,  there 
immediately  follows,  "Said  statement  does 
not  give  your  knowledge  or  belief  as  to  the 
origin  of  the  flre  or  the  time  of  same,"  and 
numerous  other  specific  objections,  some  of 
which  were  items  properly  a  part  of  the 
proof  of  loss  under  tbe  terms  of  the  policy, 
and  others  were  not  Tbe  policy  provided 
that  if  required,  the  insured  should  furnish 
verified  plans  and  spedflcations  of  buildings 
destroyed  or  damaged,  and  it  was  this  pro- 
vision which  the  insured.  In  tbe  document 
referred  to  at  the  beginning  of  the  letter,  bad 
attempted  to  observe.  This  so-called  state- 
ment or  document,  it  Is  true,  did  not  contain 
the  information  referred  to  In  the  letter; 
neither  was  it  necessary  that  it  should.  It 
was  but  an  estimate  of  the  materials  .used 
in  the  building. 

EYom  what  has  been  seen,  we  must  con- 
clude that  there  was  sufficient  evidence  of  a 
waiver  of  formal  proof  of  loss  by  the  insur- 
er to  take  the  case  to  the  Jury.  But  one  Item 
was  covered  by  the  policy — a  dwelling  house, 
which  was  totally  destroyed  by  the  fire.  The 
company  had  called  upon  tbe  insured  for  cer- 
tain specific  Information  relating  to  tbe  loss, 
and  bad  received  it  without  objection  either 
to  its  form  or  sufficiency,  except  to  advise 
that  a  certain  letter  was  In  no  way  satis- 
factory. Its  conduct  relative  to  the  claim 
was  sufficient  to  Justify  tbe  belief  on  the 
part  of  the  Insured  that  formal  proof  of  loss 
would  be  dispensed  with.  The  company  at 
no  Ume  denied  its  liability;  It  did  not  un- 
dertake to  stand  on  its  legal  rlj^ts  and  re- 
quire of  the  Insured  a  full  and  complete  corn- 
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iliance  with  the  terms  of  the  policy.  The 
nterest  of  the  morteagee  in  the  policy  waa 
mown  to  it,  u  its  preyloos  consent  thereto 
lad  been  obtained.  It  had  also  caused  to  be 
larsned  on  its  own  account  an  independent 
DTestlgation  of  the  loss.  In  this  connection, 
t  Is  said  in  Cooley's  Briefs  on  the  Law  of 
nsnrance,  p.  2626: 

"It  tb«  company  Investigates  the  loss  on  its 
wn  account,  and  so  conducts  itself  with  rela- 
ion  thereto  as  to  show  a  satisfaction  with  the 
nowledge  thus  obtained,  or  to  induce  reason- 
ble  belief  in  insured  that  it  is  so  satisfied,  and 
oes  not  desire  formal  notice  or  proofs,  it  will 
mount  to  a  waiver  of  such  formalities." 

The  rule  tbns  stated  la  supported  by  many 
nthorities,  and  comports  with  sound  rea- 
on.  It  has  been  said  that  slight  evidence 
■ill  raise  a  waiver  against  an  insurance  com- 
any  when  tiie  equities  are  in  fa.vor  of  the 
isured.  Bonefant  v.  American  Fire  Ins. 
0.,  76  Mich.  653,  43  N.  W.  682;  Germanla 
as.  Co.  V.  Elewer,  129  111.  599,  22  N.  B. 
id ;  German  Ins.  Ck>.  v.  Gibson,  53  Ark.  494, 
I  S.  W.  672. 

In  Knickerbocker  Ins.  Co.  v.  Norton,  96  TJ. 
.  234,  24  L.  Ed.  689,  after  the  citation  of  a 
imber  of  cases,  and  after  calling  attention 
1  the  fact  that  forfeitures  were  not  favored 
.  law,  being  often  the  means  of  great  op- 
•ession  and  injustice,  the  court  concluded: 
"These  cases  show  the  readiness  with  which 
urts  seize  hold  of  any  circumstances  that  lo- 
cate an  election  or  intent  to  waive  a  for- 
iture." 

In  New  York  Life  Ins.  Co.  v.  Eggleston,  96 
.  S.  572,  24  L.  Ed.  841,  after  referring  to 
e  holding  of  the  court  in  the  Norton  Case, 
e  court  added: 

"Any  agreement,  declaration,  or  course  of  ac- 
m  on  the  part  of  the  insurance  company, 
lich  leads  a  party  insured  honestly  to  believe 
at  by  conforming  thereto  a  forfeiture  of  his 
licy  will  not  be  incurred,  followed  by  due  con- 
rmity  on  his  part,  will  estop  the  company 
)m  insisting  upon  the  forfeiture,  though  it 
gbt  be  claimed  under  the  express  letter  of  the 
atract" 

See,  aJso^  Phoenix  Mut  Life  Ins.  Co.  v. 
tster,  106  U.  S.  30,  1  Sup.  CL  18,  27  L.  Ed. 

It  is  said  in  Joyce  on  Insurance,  |  3362, 
at  if  notioe  and  proof  of  loss  are  given  the 
lurer,  which  it  considers  in  any  way  de- 
rtive,  good  faith  requires  that  it  should 
tify  the  Insured  of  such  fact  within  a  rea- 
lable  time.  If,  however,  it  should  fail  so 
do,  and  remain  silent,  or  proceed  to  ne- 
tlate  with  the  Insured  as  if  the  proof  was 
Sclent,  or  proceed  without  referring  to 
y  defect  therein,  then  it  will  be  estopped 
'm  setting  up,  as  a  defense  to  an  action  on 
!  policy,  the  fact  that  the  proof  of  loss  is 
feetive. 

S]  The  letter  of  September  2d,  heretofore 
erred  to,  contained  a  notice  demanding  of 
intiff  that  she  appear  and  submit  to  an 
imination  under  oath,  relative  to  the  facts 
]  drcunastances  surrounding  the  origin  of 
fire,  and  as  to  the  ownership,  value,  and 
umbrance  of  the  property  Insured  under 
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its  policy.  The  place  of  meeting  was  to  be 
at  Lindsay  on  September  14th.  This  author- 
ity was  exercised  by  the  insurer  pursuant 
to  an  additional  provision  of  the  policy. 
While  it  was  no  part  of  the  proof  of  loss 
(Winneshelk  Ins.  Co.  v.  Schueller,  60  III.  465), 
it  was  a  reasonable  requirement  (Harris  et 
aL  V.  Phoenix  Ins.  Co.,  35  Conn.  310;  Fire- 
men's Fund  Ins.  Co.  v.  Sims,  Trustee,  115 
6a.  939,  42  S.  E.  269 ;  Bonner  v.  Home  Ins. 
Co.,  13  Wis.  677;  Southern  Home  Ins.  Co. 
V.  Putnal,  57  Fla.  199.  49  South.  922;  Citi- 
zens' Insurance  Co.  v.  Herpolsheimer,  77  Neb. 
232,  109  N.  W.  160;  Fleisch  v.  Ins.  Co.  of  N. 
A,  68  Mo.  App.  696;  Gross  v.  St  Paul  F.  & 
M.  Ins.  Co.  [C.  C]  22  Fed.  74;  Claflin  et  al. 
V.  Commonwealth  Ins.  Co.,  76  IT.  S.  81,  3 
Sup.  Ct.  507,  28  L.  Ed.  76). 

[1]  The  contention  of  the  plaintiff,  how- 
ever, was  not  tliat  she  refused  unconditional- 
ly to  submit  to  an  examination  under  oath 
by  some  person  named  by  the  insurer,  but- 
that  she  demanded  the  right  to  liave  her 
attorney  appear  and  represent  her  at  such 
examination;  that  at  the  time  her  attorney 
was  unable  to  be  present,  and  which  fact 
waa  communicated  by  her  to  Nelson,  who 
thereupon  excused  her  from  such  examina- 
tion ;  and  that  no  further  notice  or  demand  In 
this  regard  was  ever  made  npoa  her.  There 
can  be  no  doubt  of  plaintiff's  right  to  be  rep- 
resented by  an  attorney  while  submitting 
herself  to  an  examination  under  oath  by  the 
company's  representative.  Special  agents- 
and  insurance  adjusters,  who  engage  in  the 
settlement  of  Insurance  losses,  are  men  skill- 
ed in  their  profession,  and  as  a  rule  are  fa- 
miliar, in  a  degree  at  least,  with  the  law  of 
insurance;  their  employment  makes  It  their 
duty  to  represent,  not  the  insured,  but  the 
Insurer.  It  is  therefore  but  Just  that  the 
insured  should  have  the  right  to  be  represent- 
ed by  counsel  when  being  examined  under 
oath,  relative  to  the  loss.  Thomas  v.  Bur- 
lington Ins.  Co.,  47  Mo.  App.  169;  American 
Central  Ins.  Co.  v.  Simpson,  43  111.  App.  98; 
note  to  Porter  v.  Traders'  Ins.  Co.,  164  N.  Y, 
604,  68  N.  B.  641,  62  L.  R.  A.  424,  426,  427. 
We  hold  therefore  that  plaintiff  was  clearly 
within  her  rights  when  she  demanded  of  the 
adjuster  the  privilege  of  having  her  attorney 
present  at  the  examination.  It  is  true  that 
plaintiff's  testimony,  relative  to  a  demand  to 
be  represented  by  counsel,  and  that  she  was 
thereafter  excused  from  attending  the  ex- 
amin^ition  by  Mr.  Nelson,  was  denied  by  the 
latter.  Upon  this  issue  of  fact  we  are  con- 
cluded by  the  verdict  of  the  Jury. 

Under  the  evidence  in  this  case,  there  can 
be  no  question  that  plaintiff  sustained  an 
honest  loss.  It  is  not  denied  that  at  the  time 
of  the  fire  the  policy  was  in  full  force ;  that 
the  building  was  totally  destroyed ;  that  the 
company  was  immediately  informed  of  the 
loss;  that  an  effort  was  made  to  furnish  the 
company  with  all  the  information  called  for; 
and  that  an  Independent  investigation  was 
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made  by  the  representatlTe  of  the  adjust' 
ment  company.  There  'was  sufficient  proof  of 
a  waiver  of  formal  proof  of  loss  to  authorize 
the  verdict  of  the  Jury. 

The  judgment  of  the  trial  ooort  should  be 
affirmed. 

PJSR  CURIAM.    Adopted  In  whole. 

(44  Okl.  783)  — === 

OKLAHOMA  NAT.  LIFE  INS.  CO.  v.  NOE- 

TON.     (No.  6396.) 

(Supreme  Coixit  of  Oklahoma.    Jan.  12,  1916. 

Behearing  Denied  Jan.  30,  191B.) 

(SyUabu*  by  tht  Court.) 

1.  IRSUKANCB  (f  455*)— Policy— LiABiuTT  of 
Insures. 

Where  a  provision  of  an  accident  Insurance 
policy  provided  that  in  the  event  of  the  death 
of  the  insured  by  bodily  injury  effected  exclu- 
sively by  externail,  violent,  or  accidental  means, 
resulting  in  death  within  a  given  time,  and  the 
insured  was  killed  by  gunshot  wounds  Inflicted 
by  another,  the  insurer  is  liable  to  the  benefi- 
ciary to  the  extent  named  in  the  particular  pro- 
vision of  the  policy,  without  regard  to  whether 
such  fatal  injury  be  deemed  accidental  or  not; 
the  character  of  the  bodily  injuries  covered  by 
the  policy  being  in  the  disjunctive. 

[Ed.   Note.— For  other  cases,   see   Insurance, 
Gent  Dig.  H  1160-1169;   Dec.  Dig.  {  450.*] 

2.  IiTSUBANCB    (§   456*)— Accident    Pouot— 

OONSTBOCTION— LlABIUTY  OF  InSUBEB. 

Where  a  different  and  disconnected  provi- 
sion of  the  policy  creates  a  liability  only  where 
death  was  caused  within  a  fixed  time  by  bodUy 
injury  effected  exclusively  by  external^  violent, 
and  accidental  means,  while  riding  m  or  on 
any  vehicle,  or  public  or  private  conveyance,  and 
where  a  lesser  sum  was  payable,  the  provision  of 
the  policy  named  In  the  former  paragraph  re- 
mains unaffected  by  the  .conjunctive  feature  of 
the  latter,  creating  liability  only  when  the  In- 
jury was  by  external,  violent,  and  accidental 
means. 

[Ed.  Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  {{  1166-1169;   Dec.  Dig.  |  455.*] 

8.  Instjbance  (I  455*)— Policy  — COMSTBUO- 

IIOH— "Oa"— 'Akd." 

As  used  in  the  policy  of  insurance,  the 
words  "or"  and  "and"  cannot  be  treated  as  in- 
terchangeable, so  as  to  create  a  liability  only 
where  death  was  the  result  of  external  and  vio- 
lent means,  but  accidental  as  well.  The  charac- 
ter of  the  injuries  named  in  the  policy  being  in 
the  disjunctive,  it  is  sufficient  that  death  result 
from  external  and  violent  means  alone. 

[Ed.  Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  §g  1166-1169 ;   Dec.  Dig.  f  455.* 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  And ;    Or.] 

4.  Insurance    (|    455*)— AooiDKirr    Policy- 
Construction. 

As  used  in  the  policy  of  insurance,  there  is 
nothing  in  the  context  rendering  dubious  tl;e  use 
of  the  conjunction  "or."  Hence  the  conjunctive 
particle  "and"  cannot  be  substituted  in  its  stead. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  g§  1166-1169 ;   Dec.  Dig.  |  455.*] 

6.  Insurance  (§  146*)  —  Policy  —  Constbuo- 

TION. 

If  a  poli<7  is  so  drawn  as  to  require  inter- 
pretation, and  to  be  fairly  susceptible  of  two 
different  constructions,  the  one  will  be  adopted 
that  is  most  favorable  to  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ${  292,  294-298;   Dec.  Dig.  i  146.*] 


Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Onirt,  Orady  Covaatj; 
Frank  M.  Bailey,  Judge. 

Action  by  Mary  G.  Norton  against  the 
Oklahoma  National  Ldfe  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Ledbetter,  Stnart  &  Bell,  of  Oklahoma 
City,  for  plaintiff  in  error.  Welbome  &  Dar- 
bin,  of  Chickasha, ,  f or  defendant  in  error. 

SHARP,  O.  On  February  10,  1910.  the 
Oklahoma  National  Life  Insurance  CSompany 
Issued  to  Greorge  Daniel  Norton  its  policy  of 
insurance,  payable,  at  hla  death,  to  bis  wife, 
Mary  C.  Norton,  according  to  the  conditions 
named  in  the  policy.  The  part  of  the  policy 
pertinent  to  t^e  issues  presented  is  as  fol- 
lows: 

"The  Oklahoma  National  Life  Insurance  Com- 
pany, a  stock  company,  of  Oklahoma  City,  U.  8. 
A.,  will  pay  ($5,000.00)  five  thousond  dollars, 
to  Mary  C.  Norton,"  wife  of  the  insured  (the 
beneficiary  hereunder),  at  its  home  office  in  Okla- 
homa City,  U.  S.  A.,  immediately  upon  receipt 
of  due  proof  of  the  death  of  George  Daniel 
Norton  (the  insured  hereunder),  if  such  death 
occur  during  the  continuance  of  this  contract 

"Or,  in  the  event  of  the  death  of  the  insured 
by  bodily  injury  effected  exclusively  by  external, 
violent,  or  accidental  means,  and  occurring  with- 
in ninety  days  after  such  injury,  the  amount 
payable  hereunder,  as  abov^  shall  be  ($10,000.- 
00)  ten  thousand  dollars. 

"Or,  in  the  event  of  the  death  of  the  benefi- 
ciary, first  above  named,  Uie  same  being  caused 
by  bodily  injury  effected  exclusively  by  external, 
violent  and  accidental  means  while  riding  in  or 
on  any  vehicle,  or  public  or  private  conveyance, 
and  occurring  within  ninety  days  after  such 
injury,  the  company  will  pay  to  the  insured 
hereunder  ($6,000.00)  five  thousand  dolla^rs  im- 
mediately upon  receipt  of  due  proofs  of  the 
death  of  said  beneficiary,  in  the  manner  desig- 
nated." 

On  August  18,  1913,  the  insured  sustained 
a  bodily  injury  effected  exclusively  by  ex- 
ternal and  violent  means,  said  injury  being 
a  gunshot  wound  inflicted  by  another,  and 
from  which  bodily  injury' the  insured  imme- 
diately died.  On  the  day  following  the  buri- 
al of  the  insured,  the  insurer  paid  the  bene- 
ficiary under  the  policy  the  sum  of  $6,087.55, 
in  full  settlement  and  satisfaction  of  the  pol- 
icy. Thereafter  the  present  action  was 
brought  to  recover  on  the  double  indemnity 
provision  of  the  poUcy,  and  at  the  trial  plain- 
tiff obtained  judgment  in  the  sum  of  $5,150. 

[1]  But  two  errors  are  urged  in  the  brief 
of  counsel  for  plaintiff  in  error:  (1)  That, 
the  death  of  the  insured  not  resulting  from 
accidental  means,  under  the  terms  of  the 
policy  the  insurer  was  not  liable  for  any 
sum  other  than  that  already  paid  and  upon 
which  the  settlement  was  based ;  (2)  that  the 
court  erred  in  not  construing  the  double  in- 
demnity provision  of  the  policy,  fixing  the 
Increased  liability  of  the  company,  in  the 
event  of  the  death  of  the  insured  by  bodily 
injury  "effected  exclusively  by  external,  vio- 
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lent,  or  accidental  means,"  to  read  "effected 
ezdaslvely  by  external,  violent,  and  acci- 
dental means."  The  former  assignment  of 
error  is  dependent  upon  the  latter,  and,  in 
view  of  our  conclusion,  the  latter  alone  need 
be  considered. 

[2-4]  It  la  conceded  that  the  insured  met 
his  death  in  the  manner  already  indicated; 
hence  that  it  was  effected  by  violent  means. 
If  the  disjunctive  conjunction  "or"  is  to  be 
given  its  common  meaning,  there  can  be  no 
qnestion  of  plaintiff's  right  of  recovery,  for 
it  is  only  by '  the  substitution  of  the  word 
"and"  for  "or"  that  the  insurer  can  hope  to 
avoid  liability.  Under  the  evidence,  even 
were  the  substitution  permitted,  we  are  not 
prepared  to  say  that  a  recovery  could  be 
defeated,  though  we  are  not  to  be  under- 
stood as  determining  this  question.  It  is 
true  that  the  word  "or"  is  sometimes  made 
to  signify  "and,"  when  it  appears  to  be  con- 
sistent with  the  meaning  employed  by  the 
context,  and  In  order  to  carry  out  the  mani- 
fest intent  of  the  contracting  parties,  but 
not  where  auch  interpretation  would  be  In- 
consistent with  any  intent  which  can  be  rea- 
sonably gathered  from  the  connectixtn  in 
which  the  word  is  used,  from  the  whole  un- 
dertaking or  from  the  light  of  surrounding 
'drcnmstances.  The  words  are  not  treated  as 
Interchangeable,  and  should  be  followed  when 
their  accurate  reading  does  not  render  the 
sense  dubious.  Witherspoon  v.  Jemigan,  97 
Tex.  88,  76  &  W.  44S.  Ordinarily,  the  words 
"and"  and  "or"  are  In  no  sense  convertible 
terms,  but,  upon  the  contrary,  are  used  in  the 
Btmctnre  of  language  for  purposes  entirely 
variant.  Robinson  v.  Southern  Pac.  Ry.  Co., 
106  Cal.  626,  38  Pac.  94,  722,  28  L.  R.  A.  773; 
City  of  Corona  v.  Merrlam  et  al.,  20  Cal. 
App.  231,  128  Pac.  769;  State  v.  Beanclelgh, 
92  Mo.  490,  4  S.  W.  666;  Starr  v.  Flynn,  62 
Kan.  845,  02  Pac.  659;  Kennedy  v.  Haskell, 
67  Kan.  612,  73  Pac.  913 ;  McOraw  ▼.  Daven- 
port et  ox.,  6  Port  (Ala.)  319,  832;  Ayers  v. 
Chicago  Title  &  T.  Co.,  187  HI.  42,  66,  68  N. 
E.  818. 

In  State  ex  rel.  Caldwell  v.  Hooker,  22  Okl. 
712,  98  Pac.  964,  recognizing  this  rule,  it  was 
said  by  this  court  referring  to  the  statute 
tbM«  tinder  consideration: 

"It  must  be  amomed  that  the  Legislature 
eonld  not  have  Intended  to  have  produced  an  ab- 
surd or  unreasonable  result  or  to  express  itself 
in  terms  which  would  defeat  the  very  objects  of 
the  enactment ;  and,  when  8ucb  effect  would 
follow  a  literal  construction  of  the  statute,  the 
conjunctive  particle  may  be  read  as  disjunctive, 
or  vice  versa,  on  the  theory  that  the  word  to  be 
corrected  was  inserted  by  inadvertence  or  cleri- 
cal error.  While  they  are  not  treated  as  inter- 
changeable, and  should  be  followed  when  their 
accurate  reading  does  not  render  their  sense 
dubious,  their  strict  meaning  is  more  readily 
departed  from  than  that  of  other  words,  and  one 
may  l>e  read  in  place  of  the  other  to  carry  out 
the  evident  legislative  Intent  Sotberland,  Stat- 
utory Construction  (Lewis,  2d  Ed.)  vol.  2,  f 
397;  Black  on  Interpretation  of  Laws,  p.  153; 
6  Words  &  Phrases.  5003  et  seq. ;  Bryan  v. 
Menefee,  21  OkL  1,  95  Pac.  472." 


See,  also,  Williams  v  United  States,  17 
Okl.  28.  87  Pac.  647. 

[t]  There  is  nothing  In  the  context  of  the 
policy  authorizing  or  warranting  this  court 
in  changing  the  plain  and  unambiguous  lan- 
guage employed  by  the  insurer.  The  fact 
that  under  another  provision  of  the  policy 
the  word  "and"  is  employed,  instead  of  the 
word  "or,"  affords  no  reason  for  Its  use  in 
the  provision  in  question.  The  other  pro- 
vision is  wholly  separate  and  apart  from 
that  portion  of  the  policy  under  which  the 
liability  in  this  case  attached.  There  but 
a  $5,000  recovery  could  be  had,  and  the  bodi- 
ly injury  causing  death  must  have  been  ef- 
fected exclusively  by  external,  violent,  and 
accidental  means,  and  sustained  while  the 
beneficiary,  and  not  the  insured,  was  riding 
in  or  on  a  vehicle,  or  public  or  private  con- 
veyance. As  shown  at  the  outset  of  this 
opinion,  the  two  provisions  of  the  policy  per- 
tain to  different  classes  of  injuries,  sustain- 
ed under  dissimilar  conditions,  and  are  at- 
tended by  different  liabilities  on  the  part  of 
the  Insurer.  If  on  account  of  the  use  of  the 
word  "and"  in  the  latter  provision  we  are 
to  change  the  language  of  the  policy  in  the 
former  provision  to  read  "and,"  we  can  see 
no  good  reason  why  with  equal  force,  in  an- 
other case,  it  might  not  be  urged  that  in  the 
second  provision  the  word  "and"  be  substi- 
tuted by  the  use  of  the  word  "or."  It  hi  dif- 
ficult to  conceive  of  language  less  uncertain, 
and  clearer  of  but  one  construction  than  that 
employed.  Having  but  one  meaning,  it  is  the 
plain  duty  of  the  court  to  give  it  force  and 
effect  To  hold  otherwise  would  be,  not  to 
construe  the  language  of  the  policy,  but  tO' 
change  It  United  States  v.  Fisk,  8  Wall. 
445,  18  L.  Bd.  243. 

The  argument  of  counsel  for  plaintiff  ii> 
error,  referring  to  the  printed  statements  on 
the  front  and  hack  pages  of  the  policy,  call- 
ing attention  to  the  four  special  beneifits,  is 
entitied  to  littie  consideration,  for  the  reason 
that  in  our  opinion  such  statements  form  no 
part  of  the  policy.  Neither  can  they  he  used 
in  construing  the  policy,  for,  as  we  have  al- 
ready seen,  there  is  nothing  to  construe.  If 
the  terms  of  the  policy  are  onerous,  it  was 
the  fault  only  of  the  company  which  bad 
prepared,  adopted,  and  used  the  form.  It 
must  be,  and  is,  charged  with  knowledge  of 
the  meaning  of  the  language  employed  by  it 
However,  even  were  we  mistaken  in  our  con- 
clusion that  the  printed  statements  form  no- 
part  of  the  policy,  it  would  avail  plaintiff  in' 
error  nothing;  for  to  give  consideration  to 
said  printed  statements  would,  at  most  only 
tend  to  make  doubtful  when  and  in  what 
event  the  insurer  would  be  liable  on  the 
double  indemnity  provision  of  its  policy. 
Where  such  is  the  case,  and  where  the  mean- 
ing of  the  policy  of  Insurance  is  ambiguous, 
or  where  the  language  employed  may  be  fair- 
ly susceptible  of  different  constructions,  it 
will  be  most  strlcUy  construed  against  the 
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Infforer,  and  that  constmctlon  adopted  wbicb 
ia  moet  favorable  to  tbe  Insured.  Taylor  ▼. 
In&  Co.  of  North  America,  26  Okl.  92,  105 
Pac.  364,  138  Am.  St.  Rep.  906;  Capital  Fire 
In&  Ga  T.  CarroU,  26  OkL  286,  109  Pac.  636; 
Sonthem  Surety  Co.  ▼.  T^ler  &  Simpson,  30 
OkL  116k  120  Paa  936;  Standard  Accident 
In&  Co.  r.  Hlte.  Adm'r,  37  OU.  305,  132  Pac. 
333,  46  li.  B.  A.  (N.  S.)  986 ;  Union  Accident 
Ca  T.  WUlis.  145  Pac.  812,  this  day  decided 
and  not  yet  officially  reported. 

The  death  of  the  insured  having  been  ef- 
fected ezduslvely  by  violent  and  external 
means,  and  occurring  within  90  days  from 
the  time  the  fatal  injury  was  received,  and 
the  provisions  of  the  policy  with  regard  to 
the  character  of  the  Injuries  covered  by  it 
being  clearly  in  the  disjunctive,  it  is  unnec- 
essary to  determine  whether  his  death  was 
also  accidental  within  the  meaning  of  the 
policy. 

The  foregoing  settles  tbe  only  \aania  pre- 
sented here. 

For  tbe  reasons  indicated,  the  judgment  of 
the  trial  court  should  be  affirmed. 


(44  Okl.  Tit) 

FIB8T  BANK  OF  TEXOLA  t.  TEBBEUi. 
(No.  8492.) 

(Sapreme  Court  of  Oklahoma.     Dec.  8,  1914. 
Rehearing  Denied  Jan.  30,  1915.) 

(SvUabiu  by  the  Court.) 

1.  Attachmknt  (5  248*)— Monow  to  Dissolve 
—Objection— Waiveb. 

Where  there  has  been  a  trial,  and  no  objec- 
tion has  been  made  to  the  sufficiency  of  a  motion 
or  affidavit  to  dissolve  an  attachment,  either  by 
demurrer  or  motion,  an  objection  to  the  introduc- 
tion of  evidence  in  support  of  the  motion,  on  the 
ground  that  it  does  Dot  put  in  issue  or  traverse 
the  grounds  laid  in  the  affidavit  for  attachment, 
will  be  sustained  only  when  the  allegations  of 
tbe  traversing  affidavit  whoUy  fail  to  deny  tbe 
grounds  of  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  Si  858-860;    Dec  Dig.  |  248.*] 

2.  Attachment  (§  255*)  — Tbavebsino  Affi- 
davit—Sufticiehct— Objection. 

Where  the  traversing  affidavit  is  in  tbe  con- 
junctive, and  is  laid  in  the  present  tense,  its  le- 
gal sufficiency  should  be  tested  either  by  motion 
or  demurrer,  and  not  alone  by  mere  objection  to 
the  introduction  of  testimony. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  Sli  902-904 ;   Dec.  Dig.  |  255.*] 

3.  PLEADINO    (§   409*)— DKFENSB— ESTOPFKL— 

Waiver. 

While,  as  a  general  rule,  estoppel  or  waiver 
must  be  pleaded,  fnilure  to  do  so  may  be  waived 
by  plaintiff  by  proceeding  with  the  trial  of  the 
case  without  objection,  as  though  the  defense 
relied  on  bad  been  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1375-1383,  1386;  Dec.  Dig.  i 
400.*] 

4.  Fbadduixnt  Convktances  (|  226*)— Bxtlk 
Saxes— CoMPUANCX  with  Statute- Risbt 
TO  Object — Waives. 

Where  the  owner  of  a  stock  of  merchandise, 
jn  good  faith,  and  for  a  fair  consideration  placed 
in  escrow  during  tbe  consummation  of  a  trans- 
fer of  such  stock,  proceeds  to  comply  wlUi  the 


Srovlsions  of  tbe  Bulk  Sales  Act  (section  2903, 
lev.  Laws  1910),  and  furnishes  a  list  of  bis 
creditors  to  the  representative  of  the  purchasers, 
which  list  complies  substantially  with  the  re- 
quirements of  the  statute,  but  where  tbe  notice 
given  the  creditors  was  signed  by  the  transferror 
instead  of  tbe  transferees,  a  resident  creditor, 
who  receives  such  notice  with  knowledge  of  all 
the  facts  connected  with  tbe  proposed  sale,  and 
who  assents  thereto,  waives  any  objection  be 
might  otherwise  have  to  a  strict  compliance  with 
the  statute,  and  is  estopped  from  thereafter,  and 
within  the  10-day  period  named  in  tbe  statute, 
attaching  the  stock  of  goods,  on  tbe  ground  that 
tbe  seller  has  not  fully  complied  with  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Frandnlrat 
Conveyances,  Cent  Dig.  |i  653-657;  Dec.  Dig. 
1225.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court, ,  Beckham  Coun- 
ty;   G.  A.  Brown,  Judge. 

Action  by  the  First  Bank  of  Texola  against 
William  Terrell.  From  the  judgment,  plain- 
tiff brings  error.    Affirmed. 

T.  Reginald  Wise,  of  Sayre,  for  plaintUI 
in  error.  Echols  &  "Merrill,  of  Elk  CSty,  for 
defendant  in  error. 


SHARP,  C.  On  January  81,  1911,  the 
plaintiff  bank  brought  Its  action  In  tbe  dis- 
trict conrt  of  Beckham  county,  to  recover 
judgment  of  the  defendant,  Terrell,  In  the 
sum  of  $3,500,  together  with  Interest  and 
attorney  fees,  and  at  the  same  time  procur- 
ed the  Issuance  of  an  order  of  attachment, 
under  antbority  of  which  a  levy  was  subse- 
quently made  upon  a  stock  of  merchandise 
alleged  to  be  the  property  of  said  defendant 
Terrell,  and  at  the  time  located  in  the  town 
of  Texola.  Thereafter  the  said  defoidant 
filed  his  verified  motion  to  discharge  tbe 
attachment  and  which  upon  trial  was  sus- 
tained by  the  court.  Said  order  discharging 
the  attachment  being  excepted  to,  plaintUI 
has  brought  the  case  to  this  court  for  re- 
view. Tbe  affidavit  for  attachment  charged 
two  grounds:  (1)  That  the  defendant  Is 
about  to  convert  bis  property  or  a  part  there- 
of Into  money  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors;  (2)  that 
the  defendant  has  assigned,  removed,  or  dis- 
posed of,  or  is  about  to  dispose  of,  bis  prop- 
erty or  a  part  thereof,  with  tbe  Intent  to 
defraud,  hinder,  or  delay  bis  creditors. 

It  is  urged  with  much  ability  that  tbe 
traversing  affidavit  of  tbe  defendant  is  in- 
sufficient, and  did  not  deny  both  or  either 
of  tbe  two  grounds  for  attachment, '  on  ac- 
count of  tbe  fact  that  the  denial  was  in  the 
conjunctive,  and  was  laid  in  the  present 
tense.  The  only  objection  made  at  tbe  trial 
to  tbe  sufficiency  of  the  traversing  affidavit 
was  upon  the  introduction  of  evidence,  and 
arose  as  follows:  The  case  coming  on  to  be 
heard  on  motion  to  discharge  the  attach- 
ment, counsel  for  defendant  requested  the 
court  to  order  and  direct  that  the  burden 
of  proof  under   the   pleadings    was   on   the 
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plaintiff.  This  the  coart  refased  to  do,  bat, 
on  the  other  hand,  held  that,  under  the  al- 
iegadons  ot  the  motion,  the  burden  of  proof 
WM  apon  the  defendant,  and  so  ordered. 
Qpon  the  defendant  being  placed  upon  the 
itand  and  interrogated  by  bis  counsel,  plain- 
itt'B  counsel  made  the  following  objection: 
"Comet  now  the  plaintiff  and  objects  to  the  in- 
roductioD  of  any  oral  testimony  in  this  action 
in  the  part  of  the  defendant  for  the  reason  that 
be  motion  to  dissolve  the  attachment  Is  not  veri- 
led,  and  does  not  put  in  issue  any  facts,  and  for 
he  further  renson  that  oral  testimony  ia  not 
.dmissible  on  the  part  of  the  defendant. 

No  Other  form  of  obJectioD  to  the  sufflden- 
y  of  the  motion  to  dissolve  the  attachment 
foa  at  any  time  offered.  Ordinarily  when 
n  attachment  ia  procured  by  a  plaintiff,  and 
be  defendant  moves  to  dissolve  It  on  any 
;gal  grounds,  and  supports  his  motion  by 
ffidavit  as  here,  the  burden  of  proof  rests 
pon  the  plaintiff  to  maintain  the  ground 
C  attachment  as  laid  in  his  affidavit,  by  the 
reponderance  of  the  evidence.  Williams 
,  Farmera'  Grain  &  Gin  Co.,  13  Okl.  6,  76 
ac.  269;  Dunn  t.  Clauncb  et  al.,  13  Okl. 
77,  76  Pac.  143.  The  question  of  testing 
le  legal  sufficiency  of  a  pleading  by  an  ob- 
iction  to  the  introduction  of  evidence  has 
■equently  been  before  this  court,  and  the 
lie  is  well  established  that,  where  the  suf- 
dency  of  a  pleading  is  challenged  solely  by 
1  objection  to  the  Introduction  of  evidence 
lereunder,  such  objection,  not  being  favor- 
I  by  the  courts,  should  generally  be  over- 
iled,  unless  there  is  a  total  failure  to  al- 
ge  some  matters  essential  to  the  relief 
ught,  and  should  seldom,  if  ever,  be  sua- 
Ined  when  the  allegations  are  simply  In- 
mplete,  indefinite,  or  conclusions  of  law. 
arsbali  v.  Homier  et  al.,  13  Okl.  264,  74 
ic.  368;  First  Nat  Bank  v.  Cochran,  17 
tl.  538,  87  Pac.  855 ;  Hogan  et  al.  v.  Bailey, 

Okl.  15.  110  Pac.  890;    M.,  O.  &  G.  Ry. 

McClellan,  35  Okl.  609,  130  Pac.  916; 
hnston  et  al.  v.  Chapman,  38  Okl.  42,  131 
ic  1076 ;  Abbott  et  al.  v.  Dingus,  145  Pac 
5.  The  same  rule  has  been  observed  by 
s  Supreme  Court  of  Kansas  in  a  long  line 

decisions,  among  which  are  Mitchell  v. 
Iboan,  11  Kan.  617;  Union  Street  R.  Ca 
Stone,  54  Kan.  83,  37  Pac.  1012.  It  is  ob- 
>us  that  it  was  the  purpose  of  the  mo- 
n  to  put  in  issue  the  grounds  of  attach- 
int,  as  alleged  in  plalntifTs  affidavit;  and 
>ugh  it  be  doubtful  If  the  motion  be  tech- 
tally  sufficient,  had  it  been  attacked  by 
xiurrer  or  motion,  yet  when  the  only  ob- 
tlon  that  was  made  to  its  sufficiency  was 
sed  in  the  manner  Indicated,  and  where, 

addition,  the  court  ordered  the  defend- 
t  to  assume  the  bnrden  of  proof  upon  .the 
acliment  issue,  it  is  obvious  that  no  re- 
■sible  error  was  committed.  In  Barkley 
al.  ▼.  State,  15  Kan.  100,  it  was  held  that 
ere  the  question  of  the  sufflclency  of  a 
itlon  is  raised  for  the  first  time  by  an  ob- 
tion  to  the  introduction  of  any  evidence 
ler    it,    and    not    raised   otherwise^    the 


courts  will  always  construe  the  allegations 
of  a  petition  very  liberally,  so  as  to  sustain 
the  petition  if  it  can  be  sustained;  and  if 
anything  should  intervene  between  the  filing 
of  the  petition  and  the  final  rendering  of 
the  Judgment,  which  could  by  a  fair  and 
reasonable  Intendment  be  construed  to  cure 
the  defective  allegations  of  the  petition,  the 
courts  will  bold  that  such  defective  allega- 
tions are  thereby  cuiM.  In  the  course  of 
the  opinion  the  court  said: 

"But  even  U  correct,  and  the  allegation  neces- 
sary, still  the  defective  allegations  of  the  peti- 
tion were  cured  by  the  evidence,  findings,  and 
judgment." 

Treating  the  traversing  affidavit  as  con- 
taining a  negative  pregnant,  the  rule  an- 
nounced would  apply  with  equal  force;  It 
not  appearing  that  plaintiff  had  been  misled 
to  its  injury  on  account  of  the  manner  in 
which  the  denial  had  been  drawn.  Hershey 
V.  O'Neill  (O.  0.)  36  Fed.  168;  31  Cyc.  203. 
Obviously  the  action  of  the  court  in  over- 
ruling the  plaintiff's  objection  did  not  consti- 
tute error. 

Did  the  court  err  in  entering  judgment  dis- 
solving the  attachment?  This  is  the  sole  re- 
maining question  for  our  consideration.  Pri- 
or to  the  date  of  the  controversy  between  the 
parties  hereto,  the  defendant  in  error,  Ter- 
rell, was  the  owner  of  a  stock  of  merchan- 
dise in  the  town  of  Texola,  and  in  January, 
1911,  it  appears,  was  financially  embarrassed, 
though  not  insolvent  His  Indebtedness  was 
owing  largely  to  various  mercantile  houses 
and  to  the  First  Bank  of  Texola.  Various 
plans  for  raising  funds  with  which  to  pay 
off  or  reduce  his  indebtedness  having  failed, 
in  said  month  of  January,  one  Ernest  H. 
Maupln,  credit  man  of  Blair-Hughes  &  Co., 
one  of  Terrell's  creditors,  procured  a  firm  of 
merchants,  named  Dugger  &  Cotton,  to  pur- 
chase the  Terrell  stock  of  merchandise  at  the 
agreed  price  of  66%  cents  on  the  dollar. 
The  stock  was  invoiced  and  notices  sent  out 
to  Terrell's  creditors  In  an  attempt  to  com- 
ply with  the  bulk  sales  statute  (section  2903, 
Rev.  Laws  1910);  one  of  the  notices  having 
been  sent  to  and  received  by  the  bank.  The 
form  of  notice  addressed  to  the  creditors, 
besides  being  signed  by  the  transferror, 
was  in  other  respects  Informal,  and  perhaps 
legally  Insufficient,  when  tested  by  the  stat- 
utory requirements.  It  was  upon  this  fact 
alone  that  plaintiff  sought  to  sustain  Its  at- 
tachment Conceding,  therefore,  that  the  no- 
tice received  by  the  attaching  creditor  was 
not  In  such  form  as  the  statute  prescribes, 
and  that  an  attempt  was  made  by  Terrell  to 
dispose  of  his  stock  of  merchandise,  docs  it 
necessarily  follow,  under  the  facts  of  the 
present  case,  that  such  failure  to  comply  with 
the  statute  furnished  sufficient  evidence  to 
sustain  tile  grounds  laid  in  plaintiff's  affida- 
vit for  attocbment?  It  was  the  evident  pur- 
pose of  the  I^egislatnre,  in  enacting  the  so- 
called  bulk  sales  law,  to  provide  protection 
for  creditors  against  the  class  of  sales  which 
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were  frequently  fraudulent,  and  which  left 
creditors  with  no  means  of  collecting  what 
was  due  them.  Williams  t.  Fourth  Nat 
Bank,  15  Okl.  477,  82  Pac.  496,  2  L.  B.  A. 
(N.  S.)  334,  6  Ann.  Cas.  970;  Fisher  v.  Herr- 
mann, 118  Wis.  424,  95  N.  W.  392;  Walp  v. 
Mooar,  76  Conn.  515,  57  AU.  277;  McDanlels 
V.  J.  J.  Cionnelly  Shoe  Co.,  30  Wash.  649,  71 
Pac.  37,  60  U  B.  A.  947,  94  Am.  St.  Bep.  889; 
Sqnlre  &  Co.  t.  TeUler,  185  Mass.  18,  69  N. 
E.  312,  102  Am.  St.  Bep.  322;  Neas  ▼.  Borch- 
es,  109  Tenn.  398,  71  8.  W.  60,  97  Am.  St 
Bep.  851;  Spurr  t.  Travis,  146  Mich.  721, 
108  N.  W.  1090, 116  Am.  St  Bep.  330.  9  Ann. 
Cas.  250. 

The  sale,  onder  the  evidence,  was  of  a 
character  clearly  within  the  provisions  of  the 
statute.  Its  requirements  are  therefore  man- 
datory and  controlling,  unless  It  be  that  the 
provisions  thereof  were  waived  by  the  at- 
taching bank,  or  that  by  Its  conduct  in  the 
premises,  It  so  conducted  itself  as  to  be  es- 
topped from  attacking  the  transfer.  It  is 
insisted  by  counsel  for  defendant  in  error 
that  defendant,  having  pleaded  neither  a 
waiver  or  estoppel,  was  not  entitled  to  offer 
evidence  thereof.  It  is  a  rule  well  supported 
by  authorities  that  a  waiver  cannot  be  prov- 
ed unless  it  Is  within  the  Issues  made  by  th^ 
pleadings;  and,  where  the  facts  constituting 
a  waiver  are  relied  ujion  as  an  estoppel,  they 
must  be  specially  pleaded.  Cooper  v.  Fles- 
ncr,  24  Okl.  47,  103  Pac.  1016,  23  L.  B.  A. 
(N.  8.)  1180,  20  Ann.  Caa  29;  Demlng  Inv. 
Co.  V.  Shawnee  Fire  Ina  Co.,  16  OkL  1,  83 
Pac.  918,  4  L.  B.  A.  (N.  8.)  607;  Nance  t. 
Oklahoma  Fire  Ina.  Co.,  31  Okl.  208, 120  Pac. 
948,  38  L.  B.  A.  (N.  8.)  426.  From  an  exam- 
ination of  the  evidence,  however,  we  fall  to 
find  where  plaintiff  offered  any  objection  to 
the  evidence  toiding  to  prove  either  an  estop- 
pd  or  waiver  on  its  part,  but  that,  on  the 
other  hand,  all  such  evidence  was  Introduced 
without  objection.  It  Js  therefore  too  late  to 
raise  the  objection  for  the  first  time  In  this 
court  Hanson  v.  Buckner's  Ex'r,  4  Dana, 
261,  29  Am.  Dec.  401 ;  McDonnell  t.  De  Soto 
Sav.  &  Bldg.  Ass'n,  175  Mo.  260,  75  S.  W. 
438,  97  Am.  St  Bep.  592;  Alderson  v.  Mar^ 
BhaU.  7  Mont  288,  16  Pac.  676;  Capital  Lbr. 
Co.  T.  Barth  et  al.,  33  Mont  94,  81  Paa  994. 

It  cannot  successfully  be  controverted  that 
much  of  the  evidence  introduced,  and  to 
which  no  objection  was  made,  was  offered 
for  the  express  purpose  of  proving  an  estop- 
vel'f  in  fact  was  inadmissible  for  any  other 
purpose.  Our  conclusion,  therefore,  is  not  in 
conflict  with  the  rule  that  the  failure  to  ob- 
ject to  the  Introduction  of  evidence  compe- 
toit  or  offered  for  a  particular  purpose,  is 
not  a  waiver  of  an  objection  to  its  use  for 
a  purpose  for  which  it  is  incompetent  or  was 
not  offered.  The  collection  of  the  Terrell 
note  was  in  the  bands  of  Ira  Speed,  the 
bank's  president  The  condition  of  Terrell's 
affairs,  and  the  proposed  purchase  by  Dug- 
ger  &  Cotton,  were  at  the  time  known  to 


Speed  and  the  sale  consented  to  by  blm.  He 
had  been  told  by  Terrell  that  notice  would 
have  to  be  given  to  the  former's  creditors,  as 
provided  by  the  bulk  sales  law,  before  the 
sale  would  be  consummated,  and  before  the 
purchase  price  could  be  paid  out  to  the  cred- 
itors. Dngger  &  Cotton  had  not  theretofore 
been  engaged  in  business  in  Texola,  and 
Speed  requested  Terrell  to  try  and  have 
them  transact  their  banking  business  with 
the  plaintiff  bank.  The  proceeds  of  the  daily 
sales  of  Dugger  &  Cotton  were  deposited  in 
said  bank,  which  was  located  immediately 
across  the  street  from  the  store.  Being  asked 
concerning  the  sale,  Speed  testified  that  be 
was  familiar  with  the  terms  of  the  sale,  and 
that  the  testimony  of  the  witnesses  for  the 
defendant  offered  at  the  trial,  including  Ter- 
rell and  Maupin,  was  true.  Speed  was  con- 
sulted with  on  different  occasions,  pertain- 
ing to  the  sale,  and  admitted  receiving  a 
notice  of  the  proposed  sale  about  a  week 
before  tlie  attachment  proceeding  was  Insti- 
tuted. No  complaint  was  made  by  him  of 
the  proposed  sale;  his  only  objection  being 
that  he  wanted  some  form  of  security  or  as- 
surance from  Maupin  that  the  latter  would 
secure  the  bank's  claim  over  and  above  Its 
share  in  the  proceeds  of  the  sale  of  the  stock. 
He  admitted  further  that  by  the  sale  the 
bank  would  be  able  to  collect  over  ^,000, 
and  that  at  his  solicitation  the  proposed  pur- 
chasers opened  an  account  at  his  bonk.  Dug- 
ger &  Cotton  had  deposited  with  Maupin  a 
check  and  notes  in  payment  of  the  purchase 
price  of  $5,155.80.  These  were  to  be  kept 
by  Maupin  until  the  sale  was  finally  consum- 
mated, with  the  specific  understanding  of  all 
the  parties,  as  found  by  the  trial  court,  "that 
the  check  and  these  two  notes  realized  from 
the  sale  were  to  be  held  by  Mr.  Maupin  for 
the  purpose  of  being  distributed  among  bis 
creditors,  and  his  creditors  only."  Speed,  it 
appears,  was  distrustful  of  Maupin,  though 
there  is  nothing  in  the  evidence  warranting 
his  skepticism.  It  is  further  said  by  the 
trial  court: 

"Mr.  Speed  says  himself  that  he  understood 
that  the  proceeds  of  this  sale  was  to  be  distributed 
among  the  creditors.  What  be  wanted  to  be 
sure  of  was  that  he  would  get  his  pro  rata  share 
with  the  others.  He  did  not  doubt  but  that  the 
proceeds  of  the  sale  was  for  the  benefit  of  the 
creditors.  It  wag  only  the  portion  that  he  was 
to.get  that  he  was  uneasy  about  *  •  *  The 
fear  that  he  had  in  his  mind  was  that  he  un- 
derstood Mr.  Maupin  was  to  guarantee  to  him 
that  be  would  get  from  $2,500  to  $2,800,  and 
that  Mr.  Maupin  was  to  write  him  a  letter  so 
stating." 

As  fonnd  by  the  court  below,  the  good 
fftith  of  the  parties  was  abundantly  shown. 
Everything,  and  more,  that  could  have  been 
accomplished  by  the  most  literal  observation  - 
of  the  statute,  was  known  to  the  bank.  Both 
a  notice  and  list  of  creditors  were  furnished 
it;  and  unaddressed  and  unsigned  copy  of 
the  former  being  In  the  language  following: 

"To :  You  are  hereby  notified  as  a  cred- 
itor of  WUliam  E.  TerreU  of  Tezola,  Oklahoma. 
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that  the  said  William  E.  Terrell  proposes  to  sell 
and  transfer  his  stock  of  merchandise  within  ten 
days  after  the  receipt  of  this  notice  bj  you  to 
Dufirer  and  Cotton,  nnd  that  the  purchase  by  us 
of  said  stock  of  merchandise  is  in  good  faith  for 
a  fair  consideratioD  actually  paid. 


!Maupin,  acting  for  the  purchasers,  had, 
prior  to  the  preparation  and  forwarding  of 
the  Dotlces,  obtained  from  Terrell  a  list  con- 
taining the  names  and  addresses  of  each  and 
all  9f  his  creditors,  which  said  list  showed 
the  amount  owing  each,  and  was  sworn  to  by 
Terrell ;  no  objection  being  made  on  that  ac- 
count to  the  list  furnished.  The  only  serious 
complaint  made  to  the  notice  was  that  It  was 
signed  by  the  transferror  and  not  by  the 
transferees,  as  seemingly  required  by  statute. 
As  we  are  not  resting  this  decision,  however, 
upon  the  ground  that  the  statute  was  in  all 
respects  complied  with.  It  will  be  unneces- 
sary to  give  further  consideration  to  the  ef- 
fect that  should  be  given  to  the  notices  sent 
out  to  creditors,  and  have  mentioned  It  more 
for  the  purpose  of  showing  an  attempt  to 
comply  with  the  law,  and  the  good  faith  of 
the  parties,  than  for  any  other  purpose. 
Counsel  cite  Galbralth  et  al.  t.  Olilahoma 
State  Bank,  36  Okl.  808,  130  Pac.  541,  as  an 
authority  holding  that  a  transfer,  without 
complying  with  the  requirements  of  the  statr 
Ute,  is  conclusively  presumed  to  be  fraudu- 
lent as  to  a  creditor  of  the  transferror.  The 
decision  so  holds,  but  it  Is  not  In  point  here, 
for  the  reason  that  In  the  present  case  there 
was  no  transfer,  and  for  the  additional  rea- 
son that  in  Galbralth  t.  Oklahoma  State 
Bank,  supra,  neither  the  question  of  waiver 
or  estoppel  was  considered  or  involved.  It 
was  not  intended  that  the  statute  under  con- 
sideration should  be  so  applied  as  to  work 
injustice  or  Inequity,  which  would  be  the  re- 
suit  If  plaintiff's  contention  should  be  sus- 
tained. To  permit  It  thus  to  acquire  an  ad- 
vantage by  attachment  proceedings  based  up- 
on said  proposed  transfer,  made  In  good 
faith,  with  full  knowledge  of  all  the  facts 
connected  with  the  proposed  transfer,  and  to 
which  it  assented,  would  work  a  great  wrong 
and  open  the  door  for  fraud.  This  result 
should  not  be  made  possible  by  the  courts, 
where  the  power  to  prevent  it  may  be  exer- 
cised. Olwell  V.  B.  li.  Gordon  &  Co.,  40 
Wash.  185,  82  Pac.  180;  First  Nat  Bank  v. 
Coles  et  al.,  40  Wash.  528,  82  Pac.  892; 
Whltehouse  v.  Nelson,  43  Wash.  174,  86  Paa 
174;  Porter  v.  Goudzwaard,  162  Mich.  158, 
127  N.  W.  295;  CofCey  v.  McGahey  (Mich.) 
148  N.  W.  356. 

The  plaintiff  bank  waived  any  right  it  may 
otherwise  have  had  oa  account  of  the  stat- 
ute; and  being  present  and  thoroughly  con- 
versant with  the  terms  and  conditions  of  the 
proposed  sale,  and  having  received  a  notice 
of  the  Intended  transfer,  and  a  list  of  the 
transferror's  creditors,  even  though  defective 
In  form.  It  will  not  be  permitted,  on  account 


of  the  failure  of  either  Its  debtor  or  the  pro- 
posed purchasers  to  comply  literally  with  the 
statute,  to  levy  an  attachment  upon  the  stock 
of  goods  Intended  to  be  transferred,  upon  the 
sole  ground  of  a  failure  to  comply  with  the 
statute  in  making  the  sale,  and  especially 
where  the  only  objection  to  the  transaction 
was  an  unwarranted  suspicion  or  belief  that 
some  other  creditor  would  receive  a  dispro- 
portionate share  of  the  proceeds  of  the  sale^ 
and  that  the  representative  of  the  creditors 
would  not  give  written  assurance  of  the  pay- 
ment of  the  bank's  note. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PE:B  CUBIAM.   Adopted  In  whole. 

(44  Okl.  MO 
BUCHBB  «t  al.  v.  SHOWALTBB. 
(Nos.  2928,  4302.) 

(Supreme  Court  of  Oklahoma.     Sept.  2.  1913. 
Rehearing  Denied  Jan.  30,  1915.) 

(ByUabut  by  the  Court.) 

1.  Appkai.  and  Erbob  (S  1015*)— Verdict- 
Vacation— New  Tbial. 

An  order  of  court  setting  aside  a  verdict 
and  granting  a  new  trial  will  not  be  reversed, 
unless  the  court  erred  upon  some  pure  and  un- 
mixed question  of  law. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  3860-3876;  Dec  Dig.  { 
1015.»] 

2.  Indians   (J  13*)— Enboluhkit   Rkcobd— 

Evidence. 

An  allottee  conveyed  a  portion  of  his  al- 
lotment before  Act  May  27,  1908,  c.  199,  35 
iStat.  312,  making  the  enrollment  records  con- 
clusive evidence  as  to  age,  was  enacted.  At  the 
time  of  the  conveyance  he  was  actually  of  full 
age,  but  the  enrollment  records  showed  him  to 
be  a  minor.  After  the  act  was  passed  making 
the  enrollment  records  conclusive  as  to  age,  and 
after  those  records  showed  him  to  lie  of  lawful 
uge  he  made  another  conveyance  of  the  same 
laud  to  diflerent  persons.  In  an  action  by  his 
hrut  grantee  against  the  second  grantee,  hel4, 
that  uie  enrollment  records  were  not  competent 
evidence  to  show  that  the  allottee  was  a  minor 
at  the  time  the  first  conveyance  was  made. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  i  30;  Dec.  Dig.  §  13.*] 

3.  WiTNESSBS  (f  380*)— IMFKAOHXKNT  —  SUB- 
PBISE. 

When  a  party,  relying  upon  a  prior  state- 
ment of  the  witness  that  he  will  testify  to  cer- 
tain facts  favorable  to  the  party  calling  him, 
places  a  witness  on  the  stand,  and  the  witness 
testifies  unfavorably  and  different  to  what  he 
has  led  the  party  calling  him  to  beUeve  his  tes- 
timony will  be,  the  party  calling  him  has  the 
right  to  show  that  the  witness  made  a  different 
statement  before  he  was  placed  on  the  stand, 
which  induced  the  party  to  call  him. 

I  Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1210-1219;   Dec.  Dig.  {  380.*] 

4.  Evide:<ce   (|  333*)— Heai.th— Rbcobds  or 
Healtu  Boabd. 

A  record  of  a  board  of  health  showing  the 
date  of  a  person's  birth  is  competent  evidence  on 
the  issue  of  the  a^e  of  such  person,  when  the  law 
of  the  state  In  which  such  person  was  born  made 
it  tibe  dut7  of  such  board  to  keep  a  record  of 
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birthi,  and  the  record  offered  wai  made  in  ac- 
cordance with  law. 

[Ed.  Note. — For  other  caaee,  see  EMdence, 
Cent  Dig.  {§  1247-1257,  126»-1266;  Dec.  Dig. 
i  333.*] 

6.  Tbial    (I    223*)  —  InsTBCcnoRB  —  Obai. 

Chakok. 

Where  in  a  civil  case  the  court  is  not  re- 
qneated  to  instmct  the  jury  in  writing  and  to 
number  and  sign  the  inatructions,  it  ia  not  error 
to  instruct  the  jury  orally. 

red.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {S  614-616;   Dec.  Dig.  g  223.»] 
6.  Afpkai.  and  Ebbob  ({  688*)— ABSiaHiaKTTS 

OF  Ebbob— Mattebs  or  Rbcobd. 

An  assignment  of  error  must  be  baaed  niwn 
matters  appearing  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  2894-2896;  Dec.  Dig.  | 
688.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;   Farrar  L.  McCain,  Judge. 

Action  by  He^ry  P.  Sbowalter  against 
George  F.  and  C.  S.  Bueher.  From  a  Judg- 
ment sustaining  a  motion  for  aeyr  trial  In 
No.  2928,  defendants  bring  error,  and  from  a 
Judgment  for  plaintiff  in  No.  4302,  defendants 
bring  error.    Both  cases  affirmed. 

N.  B.  Maxey  and  Samuel  V.  CHare,  both 
of  Muskogee,  and  C.  S.  Bucber,  of  Salt  Lake 
City,  Utah,  for  plaintiffs  in  error.  Frank 
L.  Moulton  and  Wm.  T.  HutcIilngB,  both  of 
Muskogee,  for  defendant  in  error. 

BOSSES,  0.  This  is  a  suit  to  quiet  title 
brought  by  Henry  P.  Showalter,  hereinafter 
referred  to  as  plaintiff,  against  George  F. 
Bucber  and  C.  S.  Bucber,  hereinafter  referred 
to  as  defendants.  The  case  was  tried  and 
resulted  in  a  judgment  for  the  defendants. 
The  court  sustained  a  motion  for  a  new  trial, 
and  defendants  appealed  from  the  order  of 
the  court  granting  a  new  trial.  That  appeal 
is  numbered  2928  on  the  docket  of  this  court 
While  that  appeal  was  pending  the  case  was 
tried  again,  resulting  in  a  judgment  for  the 
plaintiff.  The  defendants  again  appeal,  the 
second  appeal  being  numbered  4302  on  the 
docket  of  this  court.  The  two  cases  liave 
been  consolidated,  and  will  be  disposed  of  in 
one  opinion. 

The  error  assigned  in  No.  2928  is  that  the 
court  erred  in  granting  the  motion  for  a  new 
trial.  There  was  a  question  of  fact  in  tbe 
case  as  to  the  age  of  the  allottee,  John  Kemp. 
The  motion  for  new  trial  was  based  largely 
on  newly  discovered  evidence. 

[1]  It  is  well  settled  that  the  action  of 
the  court  in  granting  a  new  trial  will  not  be 
disturbed  on  appeal  unless  the  court  erred 
upon  a  pure,  simple,  unmixed  question  of 
law.  As  the  question  presented  on  motion 
for  a  new  trial  was  not  such  a  question,  tbe 
action  of  tbe  court  in  granting  a  new  trial 
will  be  affirmed. 

[2]  Tbe  first  assignment  of  error  in  No. 
4302  is  that  tbe  court  erred  in  excluding  the 
enrollment  records,   which   were   offered    to 


show  the  aee  of  John  Kemp,  the  allottee 
This  question  comes  up  in  a  peculiar  way. 
The  allottee,  John  Kemp,  deeded  the  land  to 
the  defendants  on  the  lltb  of  January,  1908, 
which  was  prior  to  the  act  of  Congress  mak- 
ing the  rolls  conclusive  evidence  of  the  age 
of  the  allottee.  The  deed  to  the  plaintiffs 
was  executed  on  the  15tb  of  Jane,  1908,  sub- 
sequent to  the  act  making  the  rolls  conclusive 
evidence.  The  defendants  sought  to  intro- 
duce the  rolls  for  the  purpose  of  showing 
that  their  deed  was  valid.  It  was  ex- 
cluded by  the  court  No  authorities  are  cited 
by  either  party  bearing  upon  this  question, 
and  It  is  not  believed  that  such  a  question 
ever  arose  before.  At  the  time  the  defend- 
ants obtained  their  deed  tbe  rolls  were  not 
evidence.  Hegler  v.  Faulkner,  163  U.  S.  109, 
14  Sup.  Ct  779,  88  L.  Ed.  563.  The  validity 
of  tbe  defendants'  deed,  therefore,  must  be 
determined  by  the  law  in  force  at  the  time 
it  was  made,  and  under  that  law,  if  the 
grantor  was  actually  a  minor,  the  deed  waa 
not  valid,  regardless  of  whether  the  rolls 
show  he  was  of  age  or  not  He  would  not 
have  been  estopped  by  tbe  rolls  to  show  that 
he  was  a  minor  when  the  deed  was  made, 
even  in  an  action  brougbt  after  the  act  of 
Congress  was  passed.  His  grantee  in  this 
case  stands  in  his  shoes,  and  is  entitled  to 
the  same  rights  that  he  had.  It  has  been  de- 
cided that  the  act  of  Congress  making  the 
rolls  conclusive  evidence  of  age  is  not  retro- 
active, and  does  not  affect  conveyances  made 
prior  to  its  passage.  Williams  v.  Joins,  34 
Okl.  733,  126  Pac.  1013 ;  Rice  v.  Ruble  (No. 
2741)  39  OkL  61,  134  Pac.  49.  Therefore  tbe 
court  did  not  err  in  excluding  the  record 
showing  the  age  of  the  allottee. 

[3]  Rose  Luster,  the  mother  of  the  allottee, 
John  Kemp,  was  called  as  a  witness  for  plain- 
tiff, and  testified,  in  reply  to  a  question  of 
plaintiff's  counsel  that  Kemp  was  of  lawful 
age  at  the  time  he  gave  the  deed  to  tbe  de- 
fendant Plaintiff  was  then  permitted  to 
prove  by  other  witnesses  that  Rose  Luster 
bad  told  them  that  Kemp  was  a  minor  at  the 
time  he  gare  the  deed.  The  action  of  tbe 
court  in  admitting  this  evidence  is  assigned 
as  error.  The  rule  Is  that  a  party  will  not 
be  permitted  to  discredit  a  witness  he  himself 
has  called  by  proving  that  the  witness  is  of 
bad  reputation,  but  where  a  party  places  a 
witness  on  the  stand  with  a  reasonable  ex- 
pectation, derived  from  conversations  with 
the  witness,  that  he  will  testify  favorably 
upon  a  particular  point,  and  bis  testimony 
is  unfavorable,  tbe  party  calling  him  ha.s  tbe 
right  to  show  that  the  witness  made  a  differ- 
ent statement  before  going  on  the  stand, 
favorable  to  the  party  calling  him,  which 
induced  the  party  to  call  him.  Sturgls  v. 
State,  2  Okl.  Or.  362,  102  Pac.  67;  Paris  v. 
United  States,  5  Okl.  Or.  601,  115  Pac.  373. 
See  Wlgmore,  Ev.  {  904 ;  Johnson  v.  Leggett, 
28  Kan.  590;  Morris  v.  Gufley,  188  Pa.  5.34, 
41  Atl.  731 ;   Hays  v.  Tacoma  R.  &  P.  Co.  (C. 
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O.)  106  Fed.  48 ;  Swift  t.  Short,  82  Fed.  507, 
34  a  G.  A.  645. 

[4]  It  is  also  urged  that  the  court  erred 
tn  admitting  in  eTldence  the  record  of  the 
board  of  health  of  the  dty  of  Richmond,  In 
Wayne  county,  Ind.,  showing  the  date  of  the 
birth  of  John  Kemp,  the  allottee.  The  Indi- 
ana statute  made  it  the  duty  of  the  physi- 
cians and  accouchears  to  report  all  births 
and  deaths  within  15  days  from  their  hap- 
pening to  the  secretary  of  the  board  of  health 
of  the  town,  city,  or  county  in  which  they 
occurred,  and  also  made  it  the  duty  of  the 
board  of  health  to  keep  a  record  of  all  mar- 
riages, births,  and  deaths.  The  report  offered 
was  made  In  comidlance  with  this  statute, 
and  was  admissible.  No  better  evidence 
could  be  obtained  of  the  fttct,  and  the  court 
did  not  err  In  admitting  It.  Wigmore  on 
Evidence,  f  1644;  McKinstry  v.  Collins,  74 
Vt  147,  62  Atl.  438 ;  Denoyer  v.  Ryan  (O.  C.) 
24  Fed.  77 ;  Priddy  v.  Boice,  201  Mo.  309,  09 
S.  W.  1055,  9  L.  R.  A.  (N.  S.)  718,  110  Am. 
St.  Rep.  762,  0  Ann.  Cas.  874;  McPbelemy 
V.  McPhelemy,  78  Conn.  180,  61  Atl.  477; 
Lewis  T.  Marshall,  6  Pet.  (U.  Q.)  470,  8  L.  Ed. 
105. 

[f  ]  The  next  assignment  of  error  Is  that 
the  court  erred  in  not  instructing  the  jury 
in  writing,  and  in  not  signing  the  inatruo- 
tlons.  The  record  does  not  show  that  the 
Instructions  were  oral.  It  is  tme  that  the 
fact  that  they  were  not  In  writing  was  set 
up  as  one  of  the  grounds  for  a  new  trial,  but 
the  statement  In  the  motion  for  a  new  trial 
that  they  were  not  In  writing  was  not  proof 
of  that  fact.  But,  assuming  that  they  were 
oral,  the  record  does  not  show  that  the  de- 
fendants requested  written  Instructions.  The 
fifth  paragraph  of  section  5704,  Comp.  L. 
1009,  iB  as  follows: 

"When  the  evidence  is  concluded  and  either 
party  dpsirea  special  Instructions  to  be  iHven 
to  the  jury,  such  instructions  shall  be  reduced 
to  writing,  numbered,  ana  signed  by  the  party 
or  Ilia  attorney  aakmg  the  same,  and  deliv* 
ered  to  the  court.  The  court  shall  give  gen- 
eral instructiona  to  the  jury,  which  shall  be  in 
writing,  and  be  numbered,  and  signed  by  the 
judge,  if  required  by  either  party." 

There  is  an  apparent  conflict  between  the 
fifth  and  sixth  paragraphs  of  section  67B4. 
It  was  held  in  the  case  of  Hurst  v.  Hill,  32 
OkL  532,  122  Pac.  513,  that  the  provisions 
of  the  sixth  paragraph,  which  required  the 
instructions  to  be  signed  by  the  Judge,  only 
applied  to  cases  where  written  Instructions 
were  demanded,  and  that  to  make  the  fail- 
ure to  give  written  Instructions  in  a  dvll 
case  reversible  error  they  must  be  demanded. 
No  request  was  made  for  written  instruc- 
tions. The  defendants  sat  quietly  by  while 
the  oral  instruction  was  given,  and  made  no 
objection  to  It  upon  that  ground,  and  lie  can- 
not now  complain.  The  statute  requiring 
written  Instructiona  could  only  have  been 
passed  for  one  or  two  reasons:  First,  the 
certainty  of  getting  an  accurate  record  of 


the  language  used  by  the  court,  and  that  rea- 
son has  largely  passed  away  since  courts 
are  given  the  right  to  employ  competent 
stenographers.  Second,  because  of  the  lack 
of  confidence  in  the  integrity  of  the  trial 
Judge  and  the  fear  that  he  might  change  or 
alter  the  Instructions  after  they  were  given. 
There  is  a  very  remote  possibility  that  this 
reason  might  still  exist,  but  there  should  be 
no  presumption  that  a  trial  Judge  will  falsi- 
fy the  record,  and  there  is  no  reason  for  ex- 
tending the  rule  so  as  to  make  the  giving  of 
written  instructions  mandatory.  In  the 
opinion  of  the  writer,  the  requirement  that 
instructions  should  be  In  writing  is  entirely 
wrong.  An  honest  trial  Judge  of  reasonable 
ability  can  explain  the  law  of  the  case  to 
the  Jury  more  understandlngly  in  an  oral  in- 
struction than  in  an  Instruction  formal  and 
lifeless,  as  a  written  instruction  must  neces- 
sarily be. 

[I]  The  next  assignment  of  error  Is  that 
the  court  permitted  the  attorneys  for  plain- 
tiff to  enter  the  Jury  roon^  while  the  Jury 
was  in  session  and  explain  certain  evidence. 
If  this  assignment  is  based  upon  facts  It  is 
grounds  for  a  reversal  Such  conduct  would 
be  higUy  improper,  not  only  upon  the  part 
of  the  attorneys  for  plaintiff,  but  a  communi- 
cation by  any  one  else,  even  the  Judge,  to 
the  Jurors  while  engaged  in  their  dellbera- 
tl<His,  would  be  a  ground  for  reversal.  Wat- 
son T.  State,  7  Okl.  Cr.  608,  124  Pac.  329. 
But  the  record  shows  that  nothing  of  the 
sort  occurred.  The  court  was  open  at  the 
time  of  the  occurrence  complained  of,  and 
everything  that  was  done  or  said  about  the 
case  was  done  or  said  in  open  court.  There- 
fore tills  assignment  will  not  be  considered. 

There  Is  no  reversible  error  in  the  record, 
and  the  Judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  In  wluOa. 


m  Okl.  884) 
OILLUM  V.  ANOLIN.    (No.  2882.) 
(Supreme  Court  of  Oklah<»na.    May  12,  1914. 
-    Rehearing  Denied  Jan.  30, 1915.) 

(Byttabu*  by  the  Court.) 

1.  Indians  ({  18*)  — Indian  Lands  — Aixot- 
mknt— ascknd. 

Upon  the  death  of  mixed  blood  minor  chil- 
dren oi  the  Choctaw  Tribe  of  Indiana,  the  fee 
in  their  allotments  ascends  to  the  parent  of 
tribal  blood,  and  not  to  the  parent  who  baa  be- 
come a  citizen  of  the  tribe  by  virtne  of  an  in- 
termarriage. 

[Ed.    Note.— For    other    cases,    see    Indiana, 
Cent  Dig.  |  49 ;   Dec.  Dig.  i  18>] 

2.  Cbakpebtt   and   Maintknakob  (|   7*)  — 
Deeds— Advkbsb  Claimant. 

A  deed  to  lands  which  have  been  held  by 
an  adverse  claimant  in  open,  notorious,  and 
exclusive  posaession  and  control  for  a  period 
ot  four  or  five  ^ears  next  prior  to  the  deed, 
such  adverse  claimant  having  collected  all  the 
rents  and  profita,  and  having  openly  and  noto- 
riously claimed  an  estate  in  such  lands  under 
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the  provisiona  of  chapter  49,  Mansfield's  DUr- 
of  the  Stat,  of  Ark.  [sections  2522-2545],  is 
champertous  as  between  the  grantee  and  such 
adverse  claimant 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Gent.  Dig.  {{  S4-110;  Dec 
Dig.  J  7.*] 

S.  P1.EADIR0  (i  205*)— AnswE&— Gknbbai.  Db- 

MUBBBB. 

Where  an  answer  contains  statements  of 
facts  which  of  themselves  constitute  a  defense 
to  plaintiff's  action,  it  is  error  to  sustain  a 
general  demurrer  to  such  answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  ff  491-^93,  495,  496,  498-610;  Dec 
Dig.  I  2&.4] 

Commissioners'  Oplnloo,  Division  No.  2. 
Error  from  District  Court,  Hughes  County; 
Tom  H.  Faucher,  Special  Judge. 

Action  in  ejectment  by  W.  Thomas  Ang- 
llo  against  H.  Tillman  Gillum  et  al.  Judg- 
ment for  plalntlfr,  and  defendant  Gillum  ap- 
peals.   Reversed. 

Lewis  C.  LawBon,  of  HoldenvUIe,  for  plain- 
tiff In  error.  Warren  &  Miller  and  Rogers 
&  Harris,  all  of  HoldenvUIe,  for  defendant 
In  error. 

HARRISON,  O.  This  was  an  ejectment 
suit  brought  by  W.  T.  Anglin  against  H.  T. 
Gillum  for  possession  of  certain  tracts  of 
land  aggregating  about  670  acres.  The  ma- 
terial facts  In  the  controversy  are  substan- 
tially as  follows:  H.  T.  Olllum  was  a  non- 
cltlzen,  but  bad  married  a  woman  of  Choc- 
taw blood.  They  lived  together  as  man  and 
wife  for  a  number  of  years,  during  which 
time  four  children  were  bom  to  them.  How- 
ever, they  finally  separated  and  were  legally 
divorced,  and  afterwards  the  wife,  Emallne, 
married  a  man  by  the  name  of  Dlllbedc.  In 
the  meantime  the  making  up  of  the  rolls  for 
the  Five  Civilized  Tribes  had  taken  place, 
and  H.  T.  Gillum,  by  virtue  of  his  being  an 
intermarried  citizen,  was  admitted  to  the 
rolls  and  allowed  an  allotment  as  other  mem- 
bers of  the  tribe.  He  chose  his  allotments, 
and,  pursuant  to  acts  of  Congress  and  provi- 
sions of  the  treaty  with  the  Choctaw  Indians, 
chose  allotments  for  each  of  his  four  minor 
children  by  his  Indian  wife.  Two  of  the 
children  had  died  before  allotments  were 
chosen  for  them,  but  same  were  afterwards 
selected  by  their  father.  Another  one  of  the 
children  died  after  the  allotment  had  been 
chosen  for  It  by  Its  father,  whom,  it  Is  not 
denied,  had  been  duly  appointed  administra- 
tor for  the  purpose  of  selectlug  allotments 
for  each.  After  selection  and  award,  the 
father  took  charge  of  the  allotments  of  the 
deceased  dilldren,  held  possession  of  them. 
Improved  them  and  put  them,  at  least  a 
great  portion  of  them.  In  cultivation,  some- 
thing like  500  acres,  and  held  possession  of 
name  upon  the  theory  that,  under  the  pro- 
visions of  chapter  49,  Mansfield's  Digest  of 
the  Statutes  of  Arkansas,  which  was  then  In 
force  In  the  Indian  Territory  by  act  of  Con- 


gress, he  inherited  title  to  the  lands  In  ques- 
tion, or  at  least  an  undivided  one-half  Inter- 
est In  same.  After  the  passage  of  the  act 
of  Congress  of  AprU  26,  1906  (34  Stat  137, 
c  1876),  removing  restrictions  from  the  sale 
of  Inherited  lands  In:  the  hands  of  mixed 
blood  heirs,  Emallne  Dlllbeck  Joined  by  her 
husband,  S.  M.  Dlllbeck,  acting  upon  the  theo- 
ry that  the  lands  of  her  deceased  children 
ascended  to  her  by  reason  of  her  Indian 
blood,  and  that  their  allotments  came  to  them 
through  and  by  virtue  of  her  Indian  blood, 
not  by  virtue  of  their  father's  intermarriage 
with  her,  and  that  therefore,  she  inherited 
their  allotments,  and  upon  such  theory  she 
and  her  husband  executed  a  warranty  deed 
conveying  said  lands  to  W;  T.  AngUn,  the 
defendant  In  error  here.  Whereupon,  in  Au- 
gust, 1909,  he,  Anglln,  brought  this  ejectment 
suit  against  H.  T.  Gillum  and  his  tenants. 

The  defendant,  H.  T.  GlUum,  answered, 
maintaining  that  the  land  in  question  either 
descended  to  Albert  Olllum,  the  surviving 
child,  and  that  therefore  he  would  have  a 
life  estate  In  same,  or  that  It  passed  clear 
to  him  and  his  former  wife,  and  that  there- 
fore he  had  an  undivided  one-half  interest 
in  the  fee  in  same  as  the  heir  of  his  three 
dead  children,  and  set  up  the  further  defense 
that,  as  he  had  been  In  full  and  complete 
and  undisturbed  possession  and  control  of 
such  lands  since  the  allotments  had  been  tak- 
en, aird  had  collected  all  the  rents  and  profits 
therefrom  during  all  those  years  from  the 
time  of  taking  the  allotments  to  the  date  of 
the  execution  of  the  deed  by  the  Dillbeclcs 
to  Anglin,  that  therefore,  holding  and  claim- 
ing same  upon  the  theory  that  he  had  either 
a  one-half  interest  In  the  fee  or  a  life  es- 
tate In  the  same,  either  of  which  was  ad- 
verse to  the  interests  sought  to  t>e  conveyed 
to  Anglin  In  the  warranty  deed  from  the 
Dlllbecks  to  Anglin,  such  deed  was  cham- 
pertous and  void  as  between  Anglin  and  him. 
The  court  sustained  a  demurrer  to  Gillum's 
answer  on  the  theory  that  It  failed  to  state 
a  defense,  and  the  cause  comes  here  on  a 
transcript 

There  are  three  material  propositions  of 
law  Involved  In  the  case:  First,  whether  the 
lands  of  those  deceased  children  descended 
in  tmrt  to  the  father  by  virtue  of  bis  Inter- 
marriage, or  whether  they  descended  in 
whole  to  the  mother  by  virtue  of  her  Indian 
blood;  second,  whether  the  deed  was  cham- 
I)ertou8;  third,  whether  the  court  erred  in 
sustaining  the  demurrer  to  Gillum's  answer. 

[1]  On  the  first  proposition  as  to  whether 
the  father  or  mother  Inherited  these  lands, 
it  appears  to  us  that  enough  has  been  said 
In  the  case  of  Shulthls  v.  M'Dongal,  170  Fed. 
529,  95  C.  C.  A.  615,  to  make  the  question 
clear  as  to  which  of  the  parents  would  inherit 
and  to  settle  this  phase  of  the  controversy 
in  the  case  at  l>ar.  The  same  application  of 
chapter  49   of   the   Arkansas   Statutes   was 
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Boogbt  to  be  made  In  tbe  Shnlthls  Case  as 
In  tbe  case  at  bar;  the  difference  in  the 
Shulthis  Case  and  the  case  at  bar  belug  that 
tn  that  case  It  was  tbe  father  who  was  the 
Indian  by  blood  and  tbe  mother  who  was  a 
noncitlzen,  and  tbe  controversy  was  as  to 
who  took  tbe  lands  of  their  deceased  chil- 
dren ;  also  tbe  furtber  difference  that  these 
were  Creek  Indians,  while  those  In  the  case 
at  bar  were  Choctaws.  The  reasoning  la 
that  case  by  Amidon,  district  judge,  who  ren- 
dered the  opinion,  is  clear  and  forceful,  but, 
as  both  the  reasoning  and  conclusions  reach- 
ed in  such  case  are  ftunlllar  to  tbe  members 
of  the  bar  who  have  had  to  deal  with  like 
questions,  we  shall  merely  cite  such  case  as 
aatbority  on  this  phase  of  tbe  question  in 
tbe  case  at  bar.  It  was  held  in  that  case 
that  tbe  allotment  of  a  deceased  child  went 
to  tbe  farther  by  virtue  of  tbe  father's  tribal 
blood,  and  that  a  deed  to  suCh  allotment  from 
tbe  father  was  valid. 

An  effort  is  made  by  connsel  for  plain* 
tiff  in  error  to  distinguish  tbe  case  at  bar 
from  the  Sbnltbls  Case  because  thA  Shulthis 
Case  was  a  Creek  Indian  case,  and  that 
under  section  6  of  tbe  Supplemental  Agree- 
ment with  the  Creek  Indians  (Act  June  30, 
1902,  c.  1323,  32  Stat  601)  non-Creek  dU- 
zens  were  expressly  prohibited  from  tak- 
ing Creek  lands  by  inheritance  or  otherwise 
so  long  as  there  was  a  Creek  h^  to  take  it, 
and  that  no  such  treaty  provision  was  made 
between  the  United  States  and  the  Choctaw 
Tribe.  But  the  decision  tn  the  Shulthis 
Case  Is  not  based  upon  this  ground.  It  is 
based  solely  upon  the  ground  that  the  lands 
of  tbe  Creek  Tribe  belonged  to  such  tribe 
as  a  tribe — belonged  to  them  in  common  as 
a  society  or  tribe — that  is,  prior  to  allot- 
ments; that  when  the  time  for  allotment 
came,  tbe  minor  children  of  members  of  tbe 
tribe  took  their  allotments,  not  by  virtue 
of  their  being  the  offspring  of  an  intermar- 
ried citizen  (mother),  but  ° by  virtue  of  their 
Indian  blood  which  came  through  their  fa- 
ther; and  that  in  case  of  death  of  such 
minor  heir  its  estate  ascended  to  the  parent 
through  and  by  virtue  of  whose  tribal  blood 
such  minor  acquired  the  right  to  an  allot- 
ment This  being  a  fMeral  question,  we  feel 
bound  by  the  doctrine  announced  by  tbe  fed- 
eral courts.  It  follows,  therefore,  that  tbe 
fee  in  tbe  allotments  of  her  deceased  minor 
clilldren  went  to  the  mother,  and  that  after 
the  act  of  April  26,  1906,  took  effect  she 
could  convey  a  valid  title  to  such  allotments. 
See,  also,  McKee  t.  Henry,  201  Fed.  74,  119 
C.  C.  A.  412. 

Also,  in  tbe  case  of  Pigeon  et  al.  ▼.  Buck, 
88  Okl.  101,  131  Pac.  1083,  this  court  in  fol- 
lowing the  doctrine  announced  in  the  Shult- 
his Case,  supra,  wherein  the  same  question 
of  descent  and  distribution  of  Indian  lands 
are  Involved,  ssid: 

"Many  titles  to  lands  on  the  eastern  side  .of 
this  state  have  been  acquired  on  the  gtrengtb  of 
this  decision,  and  to  such  an  extent  that  the 
same  has  become  a  rule  of  property." 


And  Roberts  t.  Underwood,  38  OkL  376, 
132  Pac  673,  was  decided  under  tbe  rule 
announced  In  Pigeon  v.  Buck,  supra. 

[2]  The  next  question  is  whether  the  deed 
to  Anglin  was  champertous.  It  was  alleged 
in  GUlum's  answer  that  he  held  tbe  land 
upon  the  theory  tbat  be  bad  tbe  right  to 
possession  of  same  either  upon  the  ground 
that  he  bad  Inherited  the  one-half  undivided 
interest  in  the  fee,  or  upon  tbe  ground  that 
If  It  descended  to  the  surviving  child,  he 
still  had  a  life  estate  in  same,  and  that  up- 
on duch  theory  he  was  holding  such  lands 
cq>«ily,  notoriously,  and  exclusively  at  the 
time  tbe  deed  was  taken,  and  that  such  pos- 
session, open,  notorious,  and  exclusive  as  it 
was,  was  adverse  to  the  interest  and  rights 
sought  to  be  conveyed  in  the  deed  from  tbe 
Dlllbecks  to  Anglin.  The  deed  in  question 
was  a  deed  of  general  warranty.  Under  sec- 
tion 1162,  Rev.  Laws  1910,  the  title  and 
rights  which  were  conveyed  under  a  warran- 
ty deed  are  as  follows: 

"A  warranty  deed  made  in  substantial  com- 
pliance with  the  provisions  of  this  chapter  shall 
convey  to  the  grantee,  his  heirs  or  assigns,  the 
whole  interest  of  the  grantor  in  the  premises 
described,  and  shall  be  deemed  a  covenant  on 
tbe  part  of  tbe  grantor  that  at  the  time  of  mak- 
ing the  deed  he  is  legally  seized  of  an  indefeasi- 
I  ble  estate  in  fee  simple  of  tbe  premises  and  has 
,  good  right  and  full  power  to  convey  the  same ; 
!  that  tbe  same  is  clear  of  all  incumbrances  and 
:  liens,  and  that  he  warrants  to  the  grantee,  his 
heirs  and  assigns,  the  quiet  and  peaceable  pos- 
session thereof,  and  will  defend  the  title  thereto 
against    all    persons    wbo    may    lawfully    claim 
the   same ;     and   the   covenants   and   warranty 
shall  be  obligatory  and  binding  upon  any  such 
grantor,  his  heirs  and  personal  representatives, 
I  as  if  written  at  length  in  such  deed." 

[3]  Now,  Anglin,  tbe  plaintiff  below,  de- 
murred  to  GUlum's  answer.     He  therefore 
!  admitted  the  facts  pleaded  in  the  answer; 
that  is,  he  admitted  that  GiUum  was  claim- 
:  ing  the  land  in  question  and  holding  and 
I  exercising  complete  and  exclusive  control  of 
I  same  upon  the  theory  that  be  either  inherit- 
I  ed   an   undivided   one-half  interest   in   the 
I  fee  or  a  lifetime  estate  in  same.    This  be- 
ing true,  it  follows  that  at  the  time  Anglin 
took   the  deed  Glllnm  was  holding  posses- 
sion of  the  land  adversely  to  the  rights  and 
Interests  sought  to  be  conveyed  in  such  deed. 
The  deed  therefore  falls  under  the  rule  an- 
I  nounced  in  Nicholas  V.  Bllby  v.  John  W.  Gil- 
lUand  (on  rehearing)  41  Okl.  678,   139  Pac. 
988,  Miller  v.  Pyer,  38  Okl.  145,  128  Pac. 
I  713,  and   Ruby  ▼.   Nuun.  37  OkL  389,   132 
j  Pac  128,  and  is  champertous  and  void  as 
I  between  Anglin  and  Glllum.    It  also  follows 
that  such  deed  being  champertous  and  void, 
tbe  allegations  in  the  answer  to  that  effect 
constituted   a   defense   to  plaintiff's   action, 
and  that  tbe  court  erred  in  sustelning  the 
demurrer.    This  disposes  of  the  third  prop- 
osition. 

It  is  contended,  liowever,  that  the  surviv- 
ing minor  child,  Albert  Glllum,  inherited  the 
lands  in  question,  and  that  the  court  com- 
mitted numerous  errors,  which  are  present- 
ed and  argued  In  plaintUI  In  error's  brief, 
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that  were  prejudicial  to  the  lights  and  In- 
terests of  snch  minor.  But  the  conclnsions 
which,  under  the  authority  of  the  Shultbis 
Case,  we  feel  Impelled  to  follow,  preclude 
all  rights  of  such  minor  heir  in  this  con- 
troversy, and  adjudge  the  fee  in  snch  lands 
in  the  mother.  We  therefore  refrain  from 
passing  upon  the  assignments  of  error  in 
reference  to  the  rights  of  the  minor,  aa  the 
action  and  holdings  of  the  court  in  this  r»- 
gard  are  wholly  immaterial  in  the  determina- 
tion of  this  case.  The  minor  had  no  In- 
terest in  the  fee  at  the  time  the  deed  'was 
executed.  The  title  to  the  fee  was  in  the 
mother,  but  the  deed  was  clearly  champer- 
tons,  because  it  purported  to  convey  rights 
and  interests  which  were  claimed  and  held 
possession  of  adverse  thereto  by  Gillum. 
Hence,  while  we  do  not  feel  authorized  to 
pass  upon  the  question  as  to  whether  the 
rights  of  the  mother  or  of  Anglin  might  be 
properly  protected  In  another  action,  yet  we 
are  constrained  to  hold  from  the  record  be- 
fore ns  that  the  Judgment  should  be  revers- 
ed, and  the  cause  remanded  for  Judgment  in 
harmony  with  these  conclusions. 
The  Judgment  Is  reversed. 

PEB  CUBIAM.    Adopted  In  wtaola. 


(tt  Okl.  (04) 

ATCHISON,  T.  &  8.  F.  RT.  CO.  v.  PITTS. 
(No.   8705.) 

(Supreme  Court  of  Oklaboma.    Jan.  19,  1915.) 

(Byllabut  by  the  Court.) 

1.  ComiEBCK  (§  27*)  —  Federal  Emplotbbb' 

lilABIUTT    Act  —  INJUBIKS    TO     Sebvant  — 

Chabacteb  of  Sebvice. 

A  common  carrier  by  railroad  engaged  in 
interstate  commerce  Is  only  liable  to  its  em- 
ployes (or  damages  for  negligence  resulting  in 
personal  injuries  suffered  whue  both  such  car- 
rier and  such  employ^  are  engaged  in  that  par- 
ticular service  under  the  Act  of  Congress  of 
April  22,  1908,  c.  149.  35  Stat  65  (U.  S.  Comp. 
St.  1913,  {  8657),  and  such  carrier,  when  en- 
gaged in  both  interstate  and  intrastate  com- 
merce, is  not  liable  under  this  act  for  injuries 
suffered  by  one  of  its  employes  while  effecting 
a  coupling  between  its  engine  tender  and  its 
baggage  car,  nut  appearing  to  be  then  in  the 
service  of  other  than  intrastate  commerce,  in 
making  up  a  train,  notwithstanding  it  was  the 
defendant  s  intent  to  immediately  thereupon  in- 
corporate in  said  train  a  number  of  freight  cars, 
including  three  then  in  the  service  of  interstate 
commerce. 

[Ed.   Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  g  25;    Dec.  Dig.  {  27.*] 

2.  Commerce  (|  8*)— Injuries  to  Sebvant— 
Fedebai.  Employkbs'  LiABiLrrr  Act— CoN- 
TBiBDTOBT   NKouaKNCE  —  QussnoN  roB 

JUBT. 

It  is  error  for  the  trial  court  to  so  instruct 
as  to  permit  the  Jury  to  determine  (upon  undis- 
puted evidence  showing  that  both  the  carrier 
and  the  employe  were,  at  the  particular  time 
the  latter  was  injured,  engaged  only  in  intra- 
state commerce)  whether  the  federal  or  the  state 
law  applies  where  the  defendant  relies  in  part 
upon  the  defense  of  contributory  negligence, 
which  only  operates  to  diminish  the  amount 
of  damage  recoverable  under  the  former,  but  is 


a  complete  defense  under  the  latter,  taw;  it  not 
appearing  which  law  the  jury  applied. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  f  6 ;  Dec.  Dig.  |  a*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  E!ay  County ;  W. 
M.  Boles,  Judge. 

Action  for  damages  for  personal  injuries 
by  W.  N.  Pitts  against  the  Atchison,  Topeka 
&  Santa  F(  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

Cottlngham  ft  Bledsoe,  S.  H.  Harris,  and 
Chas.  H.  Woods,  all  of  Oklahoma  City,  for 
plaintiff  In  error.  E.  T.  Baekney,  of  Wel- 
lington, Kan.,  and  Hackney  A  LafCerty,  of 
Winfleld,  ICan.,  for  defendant  in  error. 

THACKBB,  G  Plaintiff  in  error  vrtU  be 
designated  as  defendant  and  defendant  in  er- 
ror as  plaintiff.  In  accord  with  their  respec- 
tive titles  in  the  trial  court 

[1  ]  Plaintiff  (an  employ^)  recovered  a  Judg- 
ment against  defendant  (a  common  carrier 
engaged  in  both  interstate  and  intrastate 
commerce)  in  the  trial  court  for  $5,000  for 
personal  injuries  suffered  by  him  in  and 
about  his  urinary  organs  in  being  caught  and 
crushed  between  the  tender  of  an  engine  on 
the  rear-end  footboard,  on  which  he^  as  de- 
fendant's brakeman,  was  standing,  and  a 
baggage  car  onto  which  a  coupling  was  be- 
ing made,  on  the  afternoon  of  February  2, 
1909,  in  defendant's  yards  at  Blackwell,  OkL, 
where  defendant's  road  crew,  on  which  plain- 
tiff was  a  member,  were  doing  yard  switch- 
ing in  making  up  a  train  for  their  usual  trip 
thence  to  Ponca  City,  Okl.  This  was  to  be  a 
mixed  train,  consisting  of  both  cars  used  in 
freight  and  cars  used  in  passenger  traffic. 
Three  of  the  freight  cars  of  this  train  had 
come  from  or  were  going  to  places  in  other 
states;  but  it  does  not  appear  that  the  said 
engine,  tender,  or  baggage  car  contained  any 
person  or  thing  en  route  from  or  to  any  place 
beyraid  this  state,  nor  that  either  of  these 
had  come  from  or  were  destined  to  any  place 
beyond  this  state.  It  appears  that  this  crew, 
with  th^r  train,  left  Tonkawa  each  day  for 
Ponca  City,  via  Blackwell,  returned  thence 
to  Blackwell,  where  it  did  yard  switdilng  in 
the  afternoon,  then  returned  to-  Ponca  City, 
and  thereupon  returned  to  Tonkawa  via 
Blackwell ;  and  the  engine,  tender,  and  bag- 
gage car  were  used  on  these  runs  wholly 
within  the  state. 

The  verdict  and  Judgment  were  predicat- 
ed upon  the  alleged  negligence  of  the  defend- 
ant: (1)  In  having  on  the  said  rear  end  of 
said  tender  a  rod  end  which  protruded  about 
5%  inches  therefrom,  and  about  3  inches 
beyond  the  taps  on  such  rod,  and  while 
plaintiff  was  making  a  timely  effort  to  alight 
from  said  footboard  to  a  place  of  safety, 
which  rod  caught  into  a  pocket  of  his  trous- 
ers, and  held  him  thereon  betwe«i  said  ten- 
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er  and  said  baggage  car;  and  (2)  In  having 

coupling  equipment  which  permitted  said 
ars  in  coupling  to  come  within  about  5% 
aches  of  each  other  where  he  was  so  caught 
nd  crushed,  Instead  of  holding  them  apart 
omethlng  like  11  inches,  as  a  proper  draw- 
ead  would  have  done.  The  defendant  re- 
Led  in  part  upon  the  defense  of  contribu- 
ory  negligence. 

[2]  The  trial  court  so  instructed  the  Jury 
s  to  leave  to  it  the  determination  of  the 
uestlon  as  to  whether  this  action  was  or 
hould  be  predicated  upon  the  federal  Em- 
iloyers"  LlabUlty  Act  of  April  22,  1908,  c. 
49,  36  Stat  L.  65  (U.  S.  Comp.  Stat.  Sup. 
911,  p.  1322),  or  upon  the  local  laws  gov- 
mlng  such  cases  arising  in  this  state  as  do 
lOt  fall  within  the  purview  of  the  federal 
fiw,  although  there  was  no  conflict  In  the 
vldence  In  this  regard,  and  so  as  to  permit 
he  lury  to  return  a  verdict  against  the  de- 
endant  in  either  event  if  they  found  the 
ther  facts  essential  to  establish  its  liability. 

If  the  jury  thought  the  federal  law  appli- 
able.  It  was  authorized  by  the  instructions 
D  accord  with  such  law  to  return  a  verdict 
gainst  the  defendant,  if  found  guilty  of  neg- 
Igence  proximately  causing  plaintiff's  In- 
nrles,  notwithstanding  it  might  And  plaln- 
Iff  was  guilty  of  contributory  negligence. 
Jnder  the  federal  law  contributory  negll- 
«nce  merely  operates  to  reduce  a  full  meas- 
ire  of  damages  in  the  same  proportion  to  the 
7hole  amount  of  damages  sustained  as  such 
legUgence  bears  to  the  whole  of  the  combined 
legllgence  of  both  the  plaintiff  and  the  de- 
endant  which  proximately  caused  the  in- 
ury ;  e.  g.,  the  full  amount  of  damages  suf- 
ered  must  be  reduced  by  one-half  if  the  neg- 
Igence  of  each  party  is  equal.  If  the  Jury 
hougbt  the  state  law  applicable,  the  instruo- 
ions  authorized  the  Jury,  in  accord  with 
uch  law,  to  return  a  verdict  against  the  de- 
endant  only  In  the  event  It  found  plaintiff's 
njuries  were  caused  alone  by  the  negligence 
if  the  defendant,  and  that  the  plaintiff  was 
tee  firom  any  negligence  which  contributed 
hereto.  Neither  the  verdict  of  the  Jury  nor 
:nything  else  in  the  record  discloses  whether 
be  Jury  applied  the  federal  or  the  state  law 
n  arriving  at  their  verdict 

We  express  no  opinion  as  to  whether  In 
iny  case  (e.  g.,  where  there  la  a  conflict  in 
he  evidence  as  to  whether  at  the  time  of 
he  injury  both  the  defendant  common  car- 
ler  and  the  plaintiff  employs  were  engaged 
n .  interstate  commerce)  the  plaintiff  can  de- 
iline  to  elect  upon  which  law  he  will  rely, 
ind  the  court  may  thereupon  so.  instruct  the 
nry  as  to  permit  it  to  give  a  verdict  for 
ilm  under  either  law  they  may  find  applica- 
>le,   although  this  seems  doubtful;    but  it 


seems  perfectly  clear  that  this  cannot  be 
done  where  the  undisputed  evidence  shows 
the. state  law  to  be  applicable,  as  In  the  pres- 
ent case. 

In  Illinois  Central  Railroad  Co.  v.  Behr- 
ens.  Administrator,  etc.,  233  U.  S.  473,  84 
Sup.  Ct  646,  58  L.  Ed.  1051,  it  is  held,  un- 
der a  state  of  facts  very  similar  to  those  in 
the  present  case: 

"A  fireman  employed  by  an  Interstate  railway 
carrier  on  a  gwitcfaing  ennne,  who  was  killed 
while  aiding  in  the  work  of  moving  several  cars 
all  loaded  with  intrastate  freight,  between  two 
points  in  the  same  city,  was  not  employed  in 
interstate  commerce  within  the  meaning  of  the 
federal  Employers'  Liability  Act  of  April  22, 
1908,  •  •  •  although  upon  completion  of 
that  task  the  switching  crew  waa  to  have  gath- 
ered up  and  taken  to  other  points  several  other 
cars  as  a  step  or  link  in  both  Interstate  and 
intrastate  transportation." 

And  in  the  opinion  it  is  said: 

"Giving  to  the  words  'suffering  injury  while  be 
is  employed  by  such  carrier  in  such  commerce' 
their  natural  meaning,  as  we  think  must  be 
done,  It  is  clear  that  Congress  intended  to  con- 
fine its  action  to  injuries  occurring  when  the 
particular  service  in  which  the  employg  is  en- 
gaged is  a  part  of  interstate  commerce./  The 
act  was  so  construed.  •  *  •  It  was  there 
said  [Pedersen  v.  Delaware,  Lackawanna  & 
Western  Railroad  Co.,  229  U.  S.  150,  33  Sup. 
Ct  649,  67  L.  Ed.  1125]:  "There  can  be  no 
doubt  "that  a  right  of  recovery  thereunder  arises 
only  where  the  injury  is  suffered  while  the  em- 
ployg  is  engaged  in  interstate  commerce  and 
while  the  employ^  is  employed  by  the  carrier 
in  such  commerce.'  Again  [229  U.  S.  152,  33 
Sup.  Ct  650,  57  L.  Ed.  1125):  'The  true  test 
always  is:  Is  the  work  in  question  a  part  of 
the  interstate  commerce  in  which  the  carrier  is 
engaged?'  And  a  like  view  is  shown  in  other 
cases." 

The  only  and  undisputed  evidence  In  the 
present  case  tends  to  show  that  at  the  time 
of  the  plaintiff's  injuries  the  "particular 
service"  In  which  both  parties  to  this  action 
were  engaged  was  intrastate,  and  not  Inter- 
state, commerce^  while  the  burden  was  upon 
plaintiff  to  show  that  do'ondant  was  liable 
under  the  federal  act  if  he  desired  to  claim 
liability  thereunder ;  and  it  follows  that  this 
case  does  not  fall  within  the  purview  of  the 
act  of  Congress  of  April  22,  1008. 

This  being  so,  the  plaintiff  was  not  en- 
titled to  recover  any  amount  if  he  was  guilty 
of  any  negligence  which  proximately  con- 
tributed to  cause  his  injuries;  and  it  was 
error  for  the  trial  court  to  take  from  the  de- 
fendant the  defense  of  contributory  negli- 
gence upon  the  condition  that  the  Jury,  as 
they  were  authorized  to  do  and  may  have 
done,  determined  that  the  federal  law  was 
applicable. 

For  the  reasons  stated,  this  case  should 
be  reversed  and  remanded  for  another  trial 
In  accord  herewith. 

PER  CURIAM.    Adopted  in  whole. 
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BICE  et  aL  ▼.  MYERS  et  al.    (No.  6683.) 

<Sapreme  Court  of  Oklahoma.     Oct  13,  1914. 

Application  for  Rehearing  Stricken  from 

the  Files  Feb.  2,  1915.) 

(BviUtlm*  by  the  Cowrt.) 

Appeai  and  Ebbob  (I  754*)— Abbiqnmentb  of 

Ebrob— New  TbiaIt— Dekial. 

Where  plaintiff  in  error  fails  to  assign  as 
error  the  overruling  of  the  motion  for  a  new 
trial  in  the  petition  in  error,  no  question  is 
properl;  presented  in  this  court  to  review  er- 
rors alleged  to  have  occurred  in  the  progress 
of  the  trial  in  the  lower  court,  and  the  appeal 
will  be  dismissed. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3086-3089;  Dec.  Dig.  { 
764.*] 

Error  from  District  Conrt,  Comanche  Coun- 
ty;  J.  T.  Jobnson,  Judge. 

Action  between  Jefferson  Ia  Bice  and  oth- 
ers and  James  H.  Myers  and  others.  From 
a  Judgment  in  favor  of  the  latter,  the  former 
bring  error.     Dismissed. 

W.  C.  Henderson,  of  Lawton,  for  plaintiffs 
In  error.  J.  A.  Dlffendaffer  and  Stevens  & 
Myers,  all  of  Lawton,  for  defendants  in  er- 
ror. 


LOOFBOUBBOW,  J.  Defendants  in  er- 
ror have  filed  a  motion  to  dismiss  the  appeal 
herein,  for  the  following  reasons:  " 

"(1)  That  no  cause  is  presented  by  the  pe- 
tition in  error  and  record  thereto  attached, 
which  is  entitled  to  be  reviewed  on  appeal;  (2) 
that  the  first  assignment  of  error  cannot  be 
considered  in  the  state  of  the  record  and  petition 
in  error,  for  the  reason  that  the  plaintiff  in 
error  has  not  assigned  the  overruling  of  the  mo- 
tion for  new  trial  as  a  ground  of  error ;  (3) 
that  the  second  assignment  of  error  presents 
no  question  for  review  under  the  state  of  the 
record  and  petition  in  error,  for  the  reason  that 
the  overruling  of  the  motion  for  new  trial  of 
plaintiff  in  error  is  not  assigned  aa  error." 

The  petition  in  error  sets  out  the  following 
assignments  of  error  on  wMch  plaintiff  in 
error  relies  for  a  reversal: 

"The  trial  court  erred  in  overruling  and  re- 
fusing the  request  and  demand  for  a  jury  and 
in  denying  to  the  plaintiffs  in  error  a  trial  by 
jury  in  this  cause,  which  ruling  of  the  court 
was  excepted  to  by  the  plaintiffs  in  error  and 
exception  allowed,  because  this  cause  presented 
an  issue  of  fact  as  shown  by  the  pleadings  and 
evidence  produced  and  plaintiffs  m  error  were 
entitled  under  the  Constitution  and  laws  of  this 
state  to  have  such  disputed  questions  tried  by 
a  jury  upon  demand  being  made  for  a  jury  trial. 
(2)  The  trial  court  erred  in  rendering  judg- 
ment for  the  defendants  because  the  great  pre- 
ponderance of  the  testimony  showed  that  the 
plaintiffs  executed  the  instrument  under  which 
defendants  claimed  title  to  the  land  in  contro- 
versy, believing  the  same  to  be  a  mortgage  to 
secure  a  loan  of  $200,  which  belief  was  induced 
by  the  false  representations  of  Jas.  H.  Myers 
and  his  agents  and  attorney  who  procured  the 
purported  deed,  and  also  because  the  testimony 
showed  without  contradiction  that  the  pretend- 
ed contract  was  executed  to  defraud  plaintiffs, 
and  was  never  carried  out  by  defendant  Myers 
and  that  there  was  no  consideration  whatsoever 
for  said  pretended  deed.  The  judgment  of  the 
court  was  contrary  to  the  evidence,  and  contrary 
to  the  law,  and  snonld  have  been  for  the  plain- 


tiffs in  error,  and  said  verdict  and  judgment  o( 
the  court  is  wholly  unsupported  by  the  evi- 
dence." 

An  examination  of  the  record  discloses 
that  there  was  a  motion  for  new  trial  filed 
and  overruled,  and  to  wliich  action  of  the 
oonrt  in  overruling  the  same  exceptions  were 
saved,  but  it  will  be  noticed  that  the  plaintiff 
in  error  falls  to  assign  as  error  in  his  peti- 
tion in  error  the  overruling  of  the  motion  for 
new  trial. 

It  is  a  well  established  rule  in  this  conrt 
that,  where  the  plaintiff  in  error  foils  to  as- 
sign as  error  the  overruling  of  a  motion  for 
a  new  trial  in  his  petition  In  error,  no  ques- 
tion is  properly  presented  in  the  Supreme 
Court  to  review  errors  alleged  to  have  oc- 
curred during  the  progress  of  the  trial  in 
the  lower  court.  See  McDonald  et  aL  t.  Wil- 
son, 29  Okl.  309,  116  Pac.  920;  Cox  t.  La- 
vine,  29  OkL  312,  116  Pac.  920;  Kimbrlel  v. 
Montgomery,  28  OUl.  743,  115  Pac.  1013; 
Whlteacre  v.  NichoU,  17  Okl.  387,  87  Paa 
865;  Martin  et  al.  v.  Gassert,  17  Okl.  177,  87 
Pac.  686;  Meyer  v.  James,  29'OkL  7,  115  Pac. 
1016. 

The  plaintiffs  in  error  therefore  having 
failed  to  assign  or  specify  as  error  the  ac- 
tion of  the  court  in  overruling  the  motion 
for  a  new  trial,  and,  as  the  errors  assigned 
and  specified  are  predicated  upon  alleged  er- 
rors occurring  at  the  trial,  there  is  nothing 
properly  before  this  court  for  review. 

The  appeal  is  therefore  dismissed.  All  the 
Justices  concur. 

(43  OU.  769) 

LB  FOBCB  et  al.  v.  SHIBLBT  ft  TOUNO. 
(No.  6488.) 

(Supreme  Court  of  Oklahoma.     Nov.  17,  1914, 

Application   for   Rehearing   Stricken 

from  the  Files  Feb.  2,  1915.) 

(Byllabv*  hy  the  Court.) 
Appeai.  and  Ebbob  ({  336*)— Pabtixs— Dis- 

MISSAI.. 

Where  one  of  plaintiffs  in  error  fails  to 
join  in  asking  the  court  to  grant  a  new  trial, 
and  he  did  not  consent  to  be  made  a  plaintiff 
in  error,  and  was  not  made  a  party  defendant 
in  error,'  and  has  not  been  served  with  case- 
made  on  appeal,  and  no  summons  in  error  baa 
been  issued  and  served  upon  him,  and  it  ap- 
pears that  his  interests  would  be  affected  by 
a  reversal  or  modification  of  the  judgment,  the 
appeal  will  be  dismissed  for  want  of  necessary 
parties. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  H  1868-1876;  Dec.  Dig.  | 
336.*I 

Error  from  County  Court,  Pawnee  County ; 
Geo.  E.  Merritt,  Judge. 

Action  between  J.  A.  Le  Force  and  an- 
other and  Shirley  ft  Toung.  From  the  Judg- 
ment, the  parties  first  mentioned  bring  er- 
ror.   Dismissed. 

F.  M.  Smith,  of  Vinita,  for  plaintiffs  in  er- 
ror. Hayes  ft  Cleeton,  of  Cleveland,  for  de- 
fendants In  error. 
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RIDDLE,  J.  Judgment  was  rendered  In 
the  court  below  against  plaintiffs  in  error 
Jointly.  Plaintiff  in  error  Le  Force  filed  hjs 
separate  motion  for  new  trial,  and  did  not 
Join  as  a  party  thereto  plaintiff  in  error 
Phelps,  and  Phelps  made  no  further  appear- 
ance in  court  after  the  rendition  of  the 
Judgment  Plaintiff  in  error  Le  Force  has 
filed  his  petition  in  error  in  this  court,  with 
original  case-made  attached.  Motion  has 
been  filed  to  dismiss  the  appeal,  for  want  of 
necessary  parties.  Frpm  the  affldaTlt  of 
Phelps  attached  to  said  motion.  It  appears 
that  he  was  satisfied  with  the  judgment  of 
tbe  trial  court,  and  has  not  authorized  any 
one  to  represent  him  in  the  appeal  of  said 
cause;  that  he  has  not  been  served  with 
case-made  or  with  summ'ons  in  error;  and 
that  he  has  not  been  made  a  party  defendant 
In  error.  It  Is  a  well-settled  rule  of  this 
court  that  where  all  parties  to  a  Joint  Judg- 
ment are  not  made  parties  to  the  appeal, 
and  it  afflrmatiTely  appears  that  their  rights 
or  interests  will  be  affected  by  a  reversal 
or  modlflcatioD  of  the  Judgment,  the  appeal 
will  be  dismissed  for  want  of  necessary  pai^ 
ties.  Strange  t.  Crismon,  22  Okl.  841,  08 
Pac.  037;  Continental  Gin  C!o.  ▼.  Huff,  25 
Okl.  708,  108  Pac.^860 ;  Welsbender  et  al.  t. 
School  District  No.  26,  24  OkL  178,  103  Pac. 
630. 

The  appeal  is  therefore  dismissed.  All  the 
Justices  concur. 

(«  Okl.  488) 

WILLIAMS  T.  PUBOELL  et  aL 

PURCELL  et  aL  t.  WILLIAMS  et  al. 

(Nos.  4181,  4406.) 

(Supreme  Court  of  Oklahoma.    Dec  22,  1814. 

Rehearing  Denied  Feb.  2,  1815.) 

(Syllttlmi  by  the  Otmrt.) 

1.  MoBTOAOES  (H  32,  81,  138,  382,  684*)— Ab- 

BOLDTE  DXED  AS  MOBTOAaB — RSCOBn — FOBX- 
0L0ST7RB— FOBFirrUBB— RBnEMPTIOR. 

An  instrument  purporting  to  be  an  ab- 
solute conveyance  of  real  estate,  but  Intended 
to  be  defeasible  or  as  a  security  (or  the  pay- 
ment of  money,  is  deemed  a  mortgage,  and  most 
be  recorded  and  foreclosed  as  such. 

(a)  The  holder  of  a  deed  absolute,  taken  as  a 
■ecnrlty  for  a  debt,  can  only  acquire  title  by  a 
forecloRure  of  his  mortgage,  and  any  agreement 
of  forfeiture  is  void. 

(b)  Any  person  having  an  interest  in  the  mort- 
gaged real  estate  may  redeem  from  sach  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  DiK.  S§  60-66.  84-84.  201,  202,  278,  1147, 
1709-1731 ;   Dec.  Dig.  U  32.  91,  139,  382,  684.< 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mortgage.] 

2.  Vendob  and  Pdbcbasbb  ({  228*)— Pbb-Ez- 

ISTINO  DeKO— NOTICB  TO  PCBCIIASXB. 

Williams,  to  secure  payment  of  money,  exe- 
cuted deed  to  Pearce ;  Williams  remainmg  in 
possession,  by  tenants,  receiving  the  rents  and 
profits.  Purcell  knew  the  facts;  Goodwin  did 
not ;  but  they  went  to  Pearce  and  obtained  deed 
to  the  land,  paying  therefor  $2,000.  Goodwin 
furnished  $1,250;  Purcell  being  named  as  the 
grantee  in  the  deed,  but  Goodwin  in  fact  own- 
ing a  half  interest     Held,  that  both  Goodwin 


and  Pnrcell  are  diargeable  with  notice  of  Wil- 
liams' title,  and  that  the  deed  from  Pearce  to 
Purcell  should  be  treated  as  an  assignment  of 
the  mortgage  rights  of  Pearce. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |S  477-494 ;  Dec.  Dig.  { 
229.*] 

3.  Estoppel  (H  68,  97*)— Rbqttisites— Ooou 

Faith— Ghanqb  of  Position. 

Estoppels  operate  only  between  parties  and 
privies,  and  the  party  who  pleads  an  estoppel 
must  be  one  who  has,  in  good  faith,  been  misled 
to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |f  144,  146,  289 ;    Dec.  Dig.  {f  58, 

Error  from  District  Court,  Pawnee  Coun- 
ty;  L.  M.  Poe,  Judge. 

Action  by  H.  W.  Williams  against  Rebecca 
J.  Purcell  and  others.  From  a  Judgment  in 
favor  of  plaintiff  Williams  against  defendant 
Flora  E.  Pearce,  Rebecca  J.  Purcell  and  oth- 
ers bring  error,  and,  from  a  Judgment  in 
favor  of  the  administrators  and  heirs  of 
Purcdl,  Williams  brings  error.  Consolidat- 
ed. AfBrmed  in  part,  and  reversed  and  ren- 
dered in  part 

E.  M.  Clark,  of  Pawnee,  and  Wm.  Blake, 
of  Tulsa,  for  plaintiff  In  error  Williams. 
Biddiaon  ft  Campbell,  of  Tulsa,  John  M. 
Hayes,  of  Cleveland,  and  Devereuz  &  Hll- 
dreth,  of  Guthrie,  for  defendants  in  error 
Purc^  and  others.  Gilbert  M.  Gander,  of 
Coffeyvllle,  Kan.,  for  defendant  In  error 
Pearce. 

LOOFBOTJRROW,  J.  This  action  was 
commenced  in  the  district  court  of  Pawnee 
county,  Okl.,  by  H.  W.  Williams,  as  plaintiff, 
against  Flora  B.  Pearce,  defendant  to  re- 
cover an  undivided  one-third  interest  lo  80 
acres  of  land  situated  in  said  county.  The 
plaintiff  Is  an  attorney  at  law  and  had  been 
personally  acquainted  with  the  defendant  for 
a  number  of  years,  during  which  time  be 
had  been  her  neighbor,  friend,  and  legal  ad- 
viser. She  had,  from  time  to  time,  loaned 
him  money,  and  on  the  8th  day  of  March, 
1908,  plaintiff  executed  a  deed  to  the  de- 
fendant to  all  of  his  right,  title,  and  interest 
in  and  to  an  *  undivided  one-third  interest 
In  and  to  said  80  acres  of  land ;  the  instru- 
ment being,  on  its  face,  a  warranty  deed,  but 
in  his  petition  plaintiff  claims  that  the  same 
was  in  fact  given  as  security  for  the  pay- 
ment of  a  debt  he  owed  the  defendant  and 
that  such  instrument  was.  In  fact,  a  mort- 
gage. The  deed  was  executed  March  8,  1909, 
and  a  few  days  thereafter  delivered  to  the 
defendant  In  March,  1811,  the  defendant 
Pearce  executed  a  deed  to  the  same  tract  of 
land  to  W.  M.  Purcell  for  a  consideration  of 
$2,000.  G.  W,  Goodwin  gave  his  check  for 
$14250  to  Purcell,  which  was  given  to  the  de- 
fendant Pearce,  and  Pearce  took  a  mortgage 
for  $750  for  the  balance  of  the  purchase 
price.  Thereafter,  and  before  the  commence- 
ment of  this  action,  Pnrcell  died,  and  his 
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heirs  and  administrators  and  G.  W.  Good- 
win Intervened  In  aald  cause.  Upon  a  trial 
of  the  Issues  Joined,  the  court  rendered  his 
findings  of  fact  and  conclusions  of  law  and 
entered  Judgment  in  favor  of  Williams 
against  Pearce,  decreeing  the  deed  from  Wil- 
liams to  Pearce  to  be  a  mortgage,  and  ren- 
dered Judgment  against  Pearce  in  fkiTor  of 
Williams  for  the  sum  of  $1,147.46.  The 
•eonrt  found  that  Goodwin  was  an  Innocent 
purchaser  for  value  and  without  notice,  and 
that  Purcell  held  in  trust  for  Goodwin  one- 
half  of  the  land  so  purchased,  and  that,  as 
between  Williams  and  Purcell,  Williams 
had,  bj  letter,  advised  Purcell  that  defendant 
Pearce  had  authority  and  power  to  sell  and 
dispose  of  the  land,  and  that  Williams  was 
estopped  from  maintaining  an  action  to  set 
aside  said  conveyance  between  his  grantee 
Pearce  and  the  defendant  Purcril.  From  the 
Judgment  in  favor  of  Williams  against 
Pearce,  tiie  interveners  Joined  Pearce  as 
plaintiffs  in  error  and  appeal;  that  case  be- 
ing numbered  4496  in  this  court  From  the 
Judgment  in  favor  of  the  administrators  and 
heirs  of  Purcell,  and  Goodwin,  H.  W.  Wil- 
liams appeals;  that  case  being  numbered 
4181  In  this  court — the  cases  being  consoli- 
dated. 

The  record  In  No.  4496  contains  nine  as- 
signments of  error  by  the  plaintiff  in  error 
Pearce;  the  first  being  error  in  overruling 
motion  to  make  petition  more  definite  and 
certain.  On  the  trial  of  the  case  the  matter 
complained  of  was  thoroughly  developed,  and 
it  does  not  appear  that  the  plaintiff  in  error 
was  materially  prejudiced  by  the  ruling  of 
the  court. 

The  second  assignment  is  error  in  overrul- 
ing the  demurrer  to  the  petition.  There  is 
no  merit  in  that  contention,  as  the  petition 
states  a  cause  of  action. 

The  third  and  fourth  assignments  of  error 
are  so  general  as  not  to  point  out  the  real 
error  complained  of,  and  the  same  are  too 
general  and '  indefinite  to  present  a  question 
for  review. 

The  fifth  assignment  alleges  error  in  .over- 
ruling the  demurrer  of  the  defendant  Pearce 
to  the  evidence  of  the  plaintiff  Williams. 
This  ruling  was  correct 

The  remaining  assignments  may  properly 
be  grouped  and  determined  in  ascertaining 
whether  or  not  the  record  discloses  evidence 
reasonably  tending  to  support  the  findings 
and  Judgment  of  the  trial  court,  and  the  first 
proposition  to  be  determined  is  whether  or 
not  the  deed  given  by  Williams  to  Pearce  was 
intended  as  a  deed  or  a  mortgage. 

Both  Pearce  and  Williams  testified  on  the 
trial  of  the  cause,  and  a  number  of  letters 
which  passed  from  one  to  the  other  were 
offered  in  evidence.  These  letters  were  writ- 
ten at  a  time  when  the  relations  of  the  par- 
ties were  friendly  and  before  any  controver- 
sy arose,  and  therefore  ought  to  afford  very 
satisfactory  evidence  as  to  how  each  re- 
garded the  character  of  the  instrument    The 


deed  was  executed  March  8,  1909.  On  June 
15,  1909,  Williams  wrote  a  letter  to  Mrs. 
Pearce,  in  substance  as  follows: 

"My  Dear  Friend:  I  received  your  letter 
this  morning  and  will  answer  now.  I  am 
sorry  to  bear  that  everything  seems  to  go 
wrong  and  that  you  are  discouraged.  •  •  • 
I  will  try  and  get  along  ont  here  some  way 
until  I  can  sell  that  oil  land  or  else  some- 
thing else  in  Oklahoma.  If  yon  fo  to  Okla. 
you  f^o  to  Tulsa  and  see  E.  M.  Riese,  he  has 
the  oil  lease  on  that  land  and  he  knows  that 
my  share  in  the  land  is  very  cheap  at  $1,000.00 
and  maybe  he  can  find  a  buyer  at  that  price 
and  you  can  make  the  deed  right  there  then' 
l^on  would  have  the  money  to  buy  out  a  room- 
ing house.  *  *  *  I  don't  suppose  anyone 
with  a  rooming  house  would  trade  for  oil  land 
but  you  can  try  it.  •  •  •  Yon  said  yoo  sent 
some  money.  Now  I  don't  want  yon  to  rob 
yourself  or  the  girls  or  ^t  into  any  tight  place 
for  money  so  if  there  is  any  danger  of  that 

don't  send    the    and   1    will   get   along 

some  way." 

On  September  24,  1909,  Williams  again 
wrote  Mrs.  Pearce  from  Clovla,  N.  M.  In 
the  letter  he  states: 

"Sav  about  that  oU  land.  I  send  yon  Pur- 
cell's  letter.  He  wants  to  buy  my  interest  I 
told  him  before  you  know  1  had  sold  it  and 
it  is  yours  so  yon  tell  him  the  same  and  go 
ahead  and  sell  It  to  him  and  make  the  deed  or 
I  can  make  it  out  here  and  send  it  to  yon  and 
he  can  meet  yon  in  Jennings  and  pay  yon 
the  money  and  price  it  at  f  1,100.00  and  I 
think  he  will  take  it  at  that  price.  I  will 
write  him  today  and  tell  him  yon  gave  me 
$1,000.00  and  you  have  got  to  have  $100.00 
for  interest  and  that  I  doirt  think  yon  will  sell 
for  any  less.  He  lives  six  miles  S.  £!.  of  Cleve- 
land. You  write  bim  and  make  him  this  of- 
fer and  yon  will  hear  from  him  right  away 
I  think.  Don't  tell  anyone  that  any  of  the 
money  is  coming  to  me  out  that  you  paid  for 
it  in  full  and  all  the  $1,100.00  is  yours.  He 
says  In  his  letter  he. wants  to  sell  to  you  but 
that  is  a  sham.  I  know  him  and  know  by  his 
letter  he  wants  to  buy  and  not  sell.  He  is 
pretty  smooth." 

On  October  19,  1909,  Williams  again  wrote 
Mrs.  Pearce  from  Clovls,  N.  M.,  as  follows: 

"My  Dear  Friend :  I  received  your  letter  a 
few  days  ago  and  riad  to  know  you  are  get- 
ting settled  down.  I  read  Purcell's  letter  and 
I  think  he  wants  to  buy  that  land  and  will 
pay  the  $1,100.00  for  it  when  he  sees  be  can't 
get  it  for  less.  He  is  a  smooth  schemer.  I 
know  him  well.  We  will  not  write  him  any 
more  and  I  think  inside  of  a  month  or  so  you 
will  hear  from  him  again.  About  the  taxes  I 
paid  Purcell  the  money  for  the  first  half  of 
1008  taxes  before  I  left,  so  there  is  only  the 
last  half  of  190iS  to  be  paid  as  this  ^ear  1909 
taxes  are  not  due  yet  I  will  write  him  to  pay 
it  and  send  me  the  amount  and  I  will  pay  him. 
I  am  getting  business  started  up  some  and 
think  I  will  make  it  here  all  right  Keep  me 
posted  on  the  land  deal  it  he  writes  any  more." 

On  December  29,  1909,  Williams  again 
wrote  Mrs.  Pearce  from  Clovls.  In  the  let- 
ter he  states: 

"I  wrote  to  Bill  Purcell  about  that  land 
and  told  him  to  let  me  know  what  taxes  h% 
has  paid  but  I  havn't  beard  from  him  yet" 

On  January  22, 1910,  Williams  again  wrote 
Mrs.  Pearce  from  Clovls,  N.  M.  In  this  let- 
ter be  states: 

"Say  about  that  oil  land.  I  haven't  heard 
from  Purcell  and  I  guess  he  thinks  he  will 
get  it  for  much  less  than  it  is  worth.  So  I 
would   rather  you  would  take  it  for  what  I 
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owe  70ti.  I  would  rather  do  that  than  to  sell 
to  him  for  a  $1,000.00  as  I  know  all  about  the 
oil  business  and  oil  lands  and  when  they  quit 
finding  big  new  oil  fields  then  oil  will  get 
•carce  in  a  year  or  two  and  then  it  will  sell 
for  several  thousand  dollars  with  many  bayets 
after  it  The  whole  80  is  good  oil  land  with 
one  well  drilled  on  the  poorest  corner.  I 
know  there  is  lots  of  oil  wells  that  soon  play 
out  and  don't  amount  to  anything  but  this  case 
is  different.  When  the  price  of  oil  gets  better 
wells  will  be  drilled  all  over  it  and  will  bring 
an  income  of  $100.00  a  month.    Thia  one  well 

fays  $5.00  a  month  a  piece  at  35c  a  barrel, 
f  you  want  to  do  this  I  will  make  out  the 
papers  to  you  so  you  will  draw  the  money 
for  the  oil.* 

On  June  15,  1910,  Williams  again  wrote 
Fearce  from  Clovis,  in  part: 

"Write  and  let  me  know  what  kind  of  a  trade 
70U  can  make  on  that  oil  land." 

On  September  25,  1910,  Mrs.  Pearce  wrote 
to  WilUama,  from  Cofleyvllle,  Kan.,  a  nice, 
friendly  letter.    In  the  letter  she  states: 

"How  are  money  matters  with  you.  I  am 
needing  some  pretty  bad.  Would  like  to  buy 
some  stock  as  we  have  lots  of  feed  and  will 
have  plenty  -of  pasture." 

On  October  14,  1910,  Mrs.  Pearce  again 
wrote  Wflllams,  fuom  Coffey vllle,  Kan.;  the 
letter  being  friendly  in '  character  and  dis- 
cussing her  business  matters.  In  the  letter 
she  also  states: 

"1  think  If  Purcell  will  give  eight  hundred 
dollars  for  that  oil  land  you  better  let  him  have 
it.  I  will  take  eight  hundred  and  call  us 
square  if  you  sell  it  right  away  for  I  need  my 
money.  This  finds  us  all  welL  Hoping  you 
an  tlte  same." 

On  December  11,  1910,  WiUtams  again 
wrote  Mrs.  Pearce  from  CIotIs,  N.  M.,  as  fol- 
lows: 
■  "My  Dear  Friend:  I  received  your  letter 
some  time  ago  and  have  waited  answering  to 
see  if  I  conid  find  a  buyer  for  the  land.  I 
sold  that  %  interest  in  that  other  80  a'cres  I 
told  ynn  about  that  I  hadn't  paid  for.  Sold 
it  for  $375.00.  That  paid  the  debt  in  fuU  and 
all  the  interest  It  was  nothing  hut  a  rock 
pile  no  good  for  anything  hut  a  chance  for  oil 
and  they  are  getting  oil  fever  again  at  Cleve- 
land. Have  struck  two  600  barrel  wells  In  a 
deep  2,300-foot  sand,  two  miles  northeast  of 
our  land  and  they  are  drilling  closer  now  and 
if  that  deep  oil  is  on  our  land  and  it  looks 
Tery  favorable  it  will  be  very  valuable  as  it  is 
a  good  thing  even  in  the  l.SOO-foot  sand,  as  we 
have  it  now.  Jim  Devins  an  oil  man  at  Tulsa 
gave  me  this  news  in  a  letter  yesterday.  I 
wrote  Bill  Purcell  some  time  ago  to  find  out 
the  conditions  there  but  he  hasn't  answered 
it  and  I  am  writing  -him  again  today.  I  think 
he  is  scheming  to  get  hold  of  our  land  for  a 
little  of  nothing  compared  to  whnt  it  is  worth. 
Am  also  going  to  write  to  other  parties  at 
Cleveland  to  see  what  I  can  find  out  and  let 
yon  know." 

On  December  23,  1910,  Mrs.  Pearce  wrote 
Williams  from  CoffeyTiUe,  Kan.  The  letter 
reads  in  part: 

"Friend  Bert:  'I  received  your  letter  several 
days  ago.  •  •  •  Well  I  was  in  hopes  you 
would  of  sold  that  oil  land  for  I  am  in  need 
of  my  money.  We  have  been  putting  in  a 
levee  here  on  the  creek.  Cost  us  a  great  deal 
more  than  we  expected.  •  •  *  For  as  that 
oil  land  being  getting  higher  I  think  that  will 
be  a  long  time.  What  is  Pnrcell's  initials? 
I  might  go  down  there  some  time  before  long. 
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If  I  should  I  would  try  and  see  him.  If  you 
would  send  me  50  or  a  hundred  dollars  I  could 
get  along  without  borrowing  any  more.  If 
you  can't  send  it  all  at  once'  send  it  as  you 
can.  •  •  ♦  Don't  forget  to  tell  me  Purcell's 
given  name.  I  will  try  these  real  estate  men 
again  on  a  trade.  How  much  does  the  well 
bring  you  a  month?" 

On  January  2,  1911,  Williams  again  wrote 
Mrs.  Pearce  from  Clovis,  N.  M.,  as  follows: 

"My  Dear  Friend:  I  wrote  Bill  Pttrcell  a 
few  days  ago  about  the  oil  business  and  got  his 
'letter  yesterday  and  I  send  it  to  you.  Tou 
see  by  this  letter  that  things  are  looking  good 
there  again.  He  wants  your  name  so  I  will 
write  bim  and  tell  him  where  to  write  you. 
These  big  500  barrel  wells  he  writes  about 
are  three  miles  northeast  and  the  500  barrel 
wells  3  miles  southwest  of  our  land  so  you  see 
we  are  right  halfwav  between.  These  wells 
are  the  2,200-foot  ana  we  already  have  the  oil 
and  1,300  feet  The  excitement  is  getting  high 
there  and  we  will  soon  have  some  big  offers 
on  the  land  as  we  are  right  between  the  big 
wells  we  are  sure  of  big  wells  ourselves." 

On  March  13,  1911,  Williams  again  wrote 
Mrs.  Pearce;  the  portion  of  the  letter  offered 
in  evidence  being  as  follows: 

"  •  •  •  A  mortgage  on  it  to  secure  him. 
After  I  get  the  quitclaim  deed  hack  from  you 
and  as  soon  as  I  hear  from  bim  and  he  says 
he  will  let  me  have  the  money  I  will  let  you 
know  and  we  can  all  meet  at  Cleveland  or 
Jennings  and  fix  up  the  papers  and  get  your 
money.  It  will  likely  l>e  two  weeks  before  I 
get  matters  fixed  so  when  I  come  there  will  be 
DO  delay.  I  will  get  my  business  shaped  up 
here  so  I  can  stay  a  month  or  so  when  I  come 
and  will  go  with  you  back  to  Coffeyville.  You 
spoke  about  them  wanting  a  lease  on  your 
land.  You  mustn't  let  them  have  it  unless 
they  want  to  pay  prett^r  well  for  it  Will 
close  for  this  time.  Write  me  and  let  me 
know  if  you  can  come  to  Cleveland  when  you 
hear  from  me." 

On  Marcli  10,  1911,  Mr&  Pearce  wrote  to 
Williams,  in  part,  as  follows: 

"Friend  Bert:  I  have  just  got  home  from 
Jennings.  Been  down  there  to  see  about  leas- 
ing when  I  got  home  found  two  letters  from 
yo^.  While  down  saw  in  a  paper  Pawnee  pa- 
per that  there  was  a  drilling  machine  on  your 
land  just  started  a  well.  Oh  I  tell  you  there 
is  lots  of  new  wells  all  the  way  from  CoCFey- 
ville  to  Cleveland.  I  think  I  have  the  item  in 
a  paper.  I  will  see  if  I  can  find  it  will  in- 
close it" 

The  remainder  of  the  letter  deals  with  per- 
sonal matters,  except  the  following  post- 
script: 

"I  learned  a  little  more  about  the  man  that 
was  here  to  see  about  your  land.  He  is  a  con- 
tractor  for  some  oil  company.  Yes  I  will  stand 
them  off  on  the  land  tmtii  you  can  come  and  at- 
tend to  it" 

On  March  15,  1911,  Mrs.  Pearce  wrote  Wil- 
liams, evidently  In  response  to  the  letter  of 
March  13,  1911,  as  follows: 

"Friend  Bert:  I  just  received  your  letter. 
If  nothing  turns  up  more  thnn  I  expect  I  couW 
come.  I  expect  Bonnie  before  long  and  Jim 
is  in  town.  Don't  think  he  is  able  to  work. 
You  could  send  the  money  and  deed  to  the 
American  State  Bank  here  in  Coffeyville  and  1 
could  sign  the  deed  and  return  you  the  deed 
by  return  mail.  I  d<Hi't  expect  Bonnie  will  be 
able  to  do  much  and  I  am  boarding  some  gas 
men.  If  they  should  still  be  here  it  would  be 
hard  for  me  to  get  away  but  if  you  cunt  arraiure 
it  that  way  I  will  come  to  Cleveland." 
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On  the  2l8t  day  of  March,  1911,  Mra. 
Pearce  executed  warranty  deed  to  the  land 
in  controversy  to  Purcell,  and  on  the  same 
day  wrote  WUUams  the  following  postal 
card: 

"I  havel  sold  the  land.  Could  not  afford  to 
take  any  chances  any  more  as  the  taxes  have 
not  been  paid  and  a  law  snit  against  it. 

"Mrs.  F.  E.  Pearce." 

On  March  23,  1911,  yvUUams  sent  Mrs. 
Pearce  the  following  telegram: 

"Year  card  received.  Stop  the  sale.  Will 
start  there  tomorrow." 

The  foregoing  letters  clearly  show  that  the 
];>artles  regarded  the  deed  simply  as  security, 
If  this  had  not  been  the  common  understand' 
ing  of  Mrs.  Pearce  and  Williams  when  he 
wrote  the  letter  of  September  24,  1909,  Mrs. 
Pearce  would.  In  all  probability,  have  Indi- 
cated to  Williams,  In  no  uncertain  terms, 
that  the  land  was  hers  and  that  he  had  no 
interest  in  It.  In  the  letter  of  January  22, 
1910,  Williams  states: 

"I  would  rather  yon  would  take  it  for  what 
I  owe  you.  I  would  rather  do  that  than  to 
■ell  to  him  [PurceU]  for  a  $1,000.00,"  etc. 

That  was  not  even  an  otTer,  at  most  a 
mere  suggestion,  and  there  is  no  evidence 
that  Mrs.  Pearce  ever  acted  upon  the  sug- 
gestion and  proposed  to  accept  the  land  in 
lieu  of  the  money  that  Williams  owed  her. 
In  the  letter  of  October  14,  1910,  she  recom- 
mends ttiat  the  land  be  sold  to  PurceU  for 
$800,  and  states: 

"I  will  take  $800.00  and  call  us-  square  if 
you  sell  it  right  away,  for  I  need  the  money." 

[1]  In  the  finding  of  the  trial  court  that 
the  deed  from  Williams  to  Pearce  should  be 
treated  and  considered  as  a  mortgage  there 
is  no  error.  See  Krauss  v.  Potts,  88  Okl. 
674,  135  Pac.  362 ;  Wagg  v.  Herbert,  19  Okl. 
526,  92  Pac  260;  BaldufT  v.  Grlswold,  0  Okl. 
438,  60  Pac.  223;  Weiseham  v.  Hocker,  7 
OkL  260,  66  Pac.  464.  ' 

The  court  rendered  Judgment  in  tevor  of 
Williams  against  Mrs.  Pearce  for  $1,147.46, 
the  amount  remaining  in  her  hands  after 
satisfying  the  indebtednaes  due  from  Wil- 
liams to  Mrs.  Pearce. 

It  is  contended  by  counsel  for  Mrs.  Pearce 
that  she  should  recover  from  Williams  the 
further  sum  of  $200,  the  expense  of  a  trip 
made  by  her  to  Arizona.  In  her  answer  it 
is  alleged  and  the  record  shows  that,  in 'the 
course  of  their  correspondence,  Williams  per- 
suaded Mrs.  Pearce  to  make  a  trip  to  Ari- 
zona, and  suggested,  as  she  contends,  that 
she  and  her  three  children  could  each  file 
upon  320  acres  of  land.  She  made  the  trip 
to  Arizona,  but  the  country  did  not  suit  her, 
and  she  contends  that  she  could  only  file 
her  children  on  160  acres  of  land  each,  and 
the  expense  of  this  trip  to  her  was  $200. 
But  this  contention  was  properly  ignored  by 
the  trial  court  for  the  reason  that  the  proof 
does  not  establish  a  cause  of  action  against 
Williams  as  to  this  item. 

She  further  contends  that  at  one  time  she 


discounted  some  notes  in  order  to  secure 
money  to  loan  Williams,  and  that  by  reason 
thereof  she  lost  the  sum  of  $36,  and  that 
Williams  should  be  charged  with  the  amount 
of  this  discount.  The  court  found  that,  by 
reason  of  the  confidential  relations  existing 
between  Williams  and  Mrs.  Pearce,  Williams 
owed  her  the  highest  degree  of  good  faith  in 
dealing  with  her;  that,  inasmuch  as  he  did 
not  execute  bis  note  or  any  other  evidence 
covering  the  amount  of  his  indebtedness  to 
her  or  fix  a  time  within  which  the  same  was 
to  be  repaid,  he  is  guilty  of  bad  faith  as  a 
confidential  adviser;  and  that,  had  these 
loans  been  made  by  her  to  a  third  person,  he 
would  undoubtedly  have  advised  her  to  take 
notes  bearing  the  legal  rate  of  Interest  and 
fixing  the  time  of  payment,  but,  as  he  did 
not  do  so,  that  be  should  be  required  to  pay, 
not  only  the  principal,  but,  in  addition  there- 
tOy  interest  at  the  rate  of  10  per  cent.,  and  as 
10  per  cent,  is  the  maximum  rate  wliich 
could  have  been  exacted,  and  she  has  receiv- 
ed that  rate  upon  the  entire  amount  of  the 
indebtedness,  the  $36  item  is  thereby  com- 
pensated. 

As  to  the  status  of  Purcell  and  Goodwin, 
the  instrument  from  Williams  to  Pearce  be- 
ing on  Its  face  a  deed  but  in  fact  as  between 
them  a  mortgage,  on  the  day  that  Williams 
wrote  the  letter  to  Mrs.  Pearce,  dated  Sep- 
tember 24,  1009,  he  wrote  the  following  let- 
ter to  Purcell: 

"Dear  Bill:  I  reed  your  letter  a  few  days 
ago,  and  was  glad  to  hear  from  you  and  to 
know  you  are  well  and  happy  and  buying  more 
land.  Sorry  to  hear  of  poor  old  Paulus  in  such 
a  plight.  I  came  here  the  last  of  July.  Arizona 
Is  a  poor  country  to  go  to  now  as  everything  is 
copper  and  the  copper  business  is  in  worse 
shape  than  the  oil  business.  This  is  a  booming 
railroad  town  and  a  good  farming  country; 
they  raise  all  kinds  of  crops  here  better  than 
Okla.  this  year  I  guess.  Tlie  woman  I  sold  my 
Warren  interest  to  is  Mrs.  F,  B.  Pearce  of  Jen- 
nings, Okla.  Tou  can  write  her  there.  She  has 
a  farm  3  miles  west  of  town.  I  wrote  her  today 
and  gave  her  your  letter  and  told  her  to  write 
what  she  would  take.  She  has  plenty  of  money 
but  she  only  bought  my  interest  in  the  place  to 
accommodate  me.  She  don't  know  anything 
about  oil  land,  bo  I  don't  think  she  would  buy 
any  more  interests  in  the  land.  She  gave  me 
$1,000  for  it  and  to  get  10%  interest  and  some 
other  expense  she  was  out,  she  will  have  to 
get  $1,100.00  for  it  and  she  won't  take  any  less, 
I  don't  suppose,  as  I  have  explained  to  her  the 
land  is  worth  much  more  money  than  that. 
The  Standard  will  soon  have  most  of  the  pro- 
ducers froze  out  and  get  the  holdings  then  the 
price  will  jump.  This  country  is  like  Okla. 
was  15  years  ago,  lots  of  people  coming  here 
and  buying  claims  and  town  property.  Will 
close. 

"Tonrs  truly,  H.  W.  WUliams." 

Afterwards  Williams  says  be  wrote  an- 
other letter  to  Purcell,  of  which  he  had  no 
copy,  and  that,  Purcell  being  dead  at  the 
time  of  the  trial,  the  court  properly  refused 
to  permit  Williams  to  testify  as  to  its  con- 
tents. But  on  December  29,  1910,  Purcell 
wrote  Williams  the  following  letter: 

"H.  W.  Williams,  Clovis,  N.  M.:  Well  oM 
friend  I  received  your  letter  yesterday  and  was 
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•uly  tfUii  to  bear  from  yon.  Tt  bad  been  so 
>ng  since  I  -had  any  word  from  you  that  I 
lought  yoQ  had  forgotten  me.  Well  as  to  the 
il  business  we  have  what  promises  to  be  a  real 
il  boom  sure  enough.  They  have  a  well  just 
rross  the  river  from  Thomas  that  is  making 
,000  barrels  every  24  hours  and  they  have  one 
a  old  man  McNeal's  farm  just  2  miles  straight 
}uth  of  my  home  place  that  is  said  to  be  mak- 
ig  500  barrels  so  you  see  that  things  are  look- 
ig  pretty  good  again.  Nearly  everything  is 
msed  up  again  and  th«y  are  paying  some  fancy 
rices  for  a  lease.  I  own  the  old  Paulus  farm 
ow  and  the  neighbors  are  talking  about  it  al- 
eady.  Ha,  Ha !  Well  I  never  heard  any  more 
rom  the  woman  that  you  sold  the  Warren  to 
nd  I  have  forgotten  her  name  and  address, 
irish  you  would  send  it  to  me.  So  no  more  at 
bis  time. 

"Xour  frieni  W.  M.  PurceU." 

And  on  March  20,  1911,  PurceU  wrote 
rVilllams  the  following  letter: 

"Mr.  H.  W.  Williams,  Clovis,  New  Mex.— 
liy  Dear  Friend:  I  received  your  letter  Satur- 
lay.  I  was  not  at  home  when  it  came  so  please 
ixcuse  the  delay.  In  re^rd  to  the  loan  on  yonr 
nterest  in  the  Warren  (referring  to  the  land  in 
Mntroversy)  I  doubt  you  being  able  to  raise 
;hat  much  money  on  it  alone.  Everybody  here 
las  a  very  bad  dose  of  cold  feet  just  at  this 
;ime  on  account  of  so  many  dry  wells  just 
Irill.  The  Thomas  is  dry  and  the  McFall  is 
Iry  and  the  Lucas  is  dry  and  the  Udmunson  is 
Iry.  Have  scared  everybody  but  I  still  have 
Taith  in  the  Warren  myself  and  will  have  until 
it  is  proved  dry.  I  will  buy  your  interest  In 
it  80  that  you  will  be  able  to  pay  the  woman 
back  her  money  and  have  a  little  profit  your- 
self, if  that  would  suit  you,  providing  that  would 
suit  you.  I  bad  thought  all  the  time  that  you 
bad  sold  outright  but  if  you  have  not  and  want 
to  consider  a  small  profit  above  the  indebtedness 
please  let  me  know  at  once  before  my  faith  is 
shaken  with  the  rest  of  them  for  if  there  is  an- 
other dry  one  or  two  drilled  the  thing  is  all  off. 
"Tour  old  friend,  W.  M.  PurceU." 

On  the  same  day  this  last  letter  was  writ- 
ten Pnrcell  and  Goodwin  went  to  Ck>ffe7- 
▼ille,  Kan.,  to  bay  the  land  of  Mrs.  Pearce, 
and  on  the  next  day  she  executed  the  deed 
to  PurceU. 

On  the  trial  of  the  cause  the  court  made 
the  following  findings  of  fact: 

"XXI.  That  the  said  W.  M.  Parcel!,  in  com- 
pany with  G.  W.  Goodwin,  a  codefendant,  the 
day  after  he  addressed  his  letter  to  Williams  in 
which  he  stated  to  Williams  that  he  had  under- 
stood Williams  had  sold  his  interest  outright, 
went  to  CoSeyville,  Kan.,  where  the  defendant 
Pearce  resided,  and  on  the  following  day,  March 
21,  1911,  consummated  a  deal  whereby  they 
purchased  the  interest  of  the  defendant  Ilora 
E.  Pearce  for  the  consideration  of  $2,000. 

"XXXI.  That  the  codefendant  Goodwin  ad- 
vanced or  paid  $1,250  of  this  amount,  and  that 
the  defendant  Flora  E.  Pearce  made,  executed, 
and  delivered  the  deed  to  the  land;  the  same 
being  placed  in  a  Coffeyville  bank  until  Good- 
win's check  should  be  honored,  after  which  the 
same  was  forwarded  to  the  grantee,  Wilson  M. 
PurceU. 

"XXIII.  That  the  said  O.  W.  Goodwin  was 
the  equitable  owner  of  an  undivided  one-half 
interest  in  the  interest  purchased  under  said 
deed,  and  that  his  said  interest  was  held  in 
trust  by  the  said  W.  M.  PurceU  for  his  nse  and 
benefit. 

"XXIV.  That  the  said  O.  W.  Goodwin  had 
no  notice,  eitber  actual  or  constructive,  that 
the  plaintiff  Williams  owned  or  claimed  any 
interest  in  the  land  in  controversy. 

"XXT.  That  said  W.  M.  PurceU  understood 


or  believed  that  the  plaintiff  was  claiming  an 
interest  in  the  land  at  the  time  of  the  pur- 
chase from  Pearce." 

And  the  following  concluslona  of  law: 

"I.  As  between  the  plaintiff  H.  W.  WiUiams 
and  the  defendant  Flora  B.  Pearce,  the  deed 
in  controversy  is  to  be  treated  and  considered  as 
a  mortgage;  the  plaintiff  having  the  right  to 
recover  from  the  defendant  Flora  B.  Pearce  all 
sums  of  money  over  and  above  and  in  excess  of 
her  full  amount  of  indebtedness  due  from  said 
Williams  to  her,  including  interest  to  the  date 
of  the  sale  by  her. 

"II.  That  as  between  Williams  and  the  de- 
fendant G.  W.  Goodwin,  inasmuch  as  said  deed 
was  of  record,  there  was  no  defeasance  clause  of 
record  to  give  constructive  notice  that  the  same 
was  to  be  treated  as  a  mortgage,  and  that  there 
was  no  evidence  to  show  that  said  Goodwin  had 
actual  notice  that  same  was  a  mortgage;  that 
he  advanced  bis  money  to  the  amount  of  fl,250 
for  a  half  interest  in  the  land  described  in  the 
deed  of  conveyance  from  Flora  E.  Pearce  to 
W.  M.  PurceU ;  that  it  was  understood  between 
PurceU  and  Goodwin  that  he  was  to  have  an 
undivided  half  interest  in  the  land  described  in 
the  deed  of  conveyance  from  Flora  E.  Pearce  to 
W.  M.  PurceU ;  that  he  is  a  bona  fide  innocent 
purchaser  for  value  without  notice;  and  that 
he  is  entitled  to  a  decree  quieting  his  title  as 
against  the  plaintiff  Williams  and  all  other  par- 
ties,^ joined  m  this  suit  in  an  undivided  one- 
sixth  interest  in  the  land  in  controversy. 

"Ill,  As  between  the  plaintiff  Williams  and 
the  defendant  W.  M.  PurceU,  that  inasmuch  as 
the  plaintiff  Williams  had  by  letter  advised  the 
said  W.  M.  PurceU  that  he  had  sold  this  land 
to  the  defendant  Flora  E.  Pearce  and  had  ad- 
vised him  to  correspond  with  her  relative  to  pur- 
chasing the  same,  giving  to  him  her  address,  he 
thereby  led  PurceU  to  believe  that  Flora  B. 
Pearce  was  authorized  and  empowered  to  seU 
and  dispose  of  this  land  and  to  fix  the  price, 
and  that  having  placed  Pnrcell  in  this  position, 
there  being  no  evidence  to  show  that  he  had  re- 
voked her  power  to  sell  or  that  he  had  notified 
PurceU  that  he  bad  revoked  her  power  to  sell, 
he  is  estopped  from  maintaining  an  action  to  set 
aside  a  conveyance  between  his  grantee  £lora 
B.  Pearce  and  the  said  W.  M.  PurceU,  unless  it 
shonld  be  disclosed  by  -the  evidence  in  the  case 
that  the  said  W.  M.  PurceU  practiced  a  fraud 
upon  the  said  Flora  B.  Pearce  in  the  consum- 
mation and  closing  up  of  the  deal. 

"IV.  That  there  was  no  fraud  practiced  by 
Goodwin  and  PurceU  in  closing  up  the  deal  with 
the  defendant  Flora  E.  Pearce ;  that  they  were 
dealing  at  arms  length;  and  that  they  paid 
a  consideration  that  was  not  grossly  inadequate 
for  the  undivided  one-third  interest  described 
and  conveyed  in  the  deed  from  her  to  Pnrcell, 
and  that  therefore  the  said  plaintiff  is  not  enti- 
tled to  recover  as  against  PurceU." 

The  80  acres  of  land  in  question  had,  for 
several  years  prior  to  the  time  Mrs.  Pearce 
executed  the  deed  to  PurceU,  been  the  prop- 
erty of  one  Allen,  W.  Bl  PorceU,  and  WU- 
Uams.  There  was  a  small  producing  well 
thereon;  the  same  being  held  by  the  Paova 
Oil  &  Gas  Company  by  lease  from  Allen,  Pur- 
ceU, and  Williams,  and  WiUiams'  share  of 
the  royalties  was  paid  to  him.  up  to  the  time 
Mrs.  Pearce  deeded  to  PurceU.  PurceU  had 
consulted  WiUiams  as  to  permitting  a  family 
to  reside  in  the  house  on  the  land  and  take 
care  of  the  small  field  and  orchard  thereon, 
to  which  WilUams  had  assented.  Williams 
was  therefore  in  actual  possession  by  his 
les.see  and  the  family  who  lived  in  the  house. 
Mrs.  Pearce  had  never  been  in  possession  of 
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tbe  land,  nor  seen  It,  nor  received  rents  and 
profits  therefrom.  The  nncoutradicted  tes- 
timony of  W.  A.  Stockton  Is  that,  at  the 
time  Mrs.  Pearce  executed  the  deed  to  Pur- 
cell,  the  land  was  reasonably  worth  $25,000. 
Section  1168,  Rev.  Laws  1910,  provides: 
"Any  person  parchaaing:  or  taking  any  secu- 
rity against  real  eatate  in  good  faith  and  with- 
out record  notice  from  one  holding  under  an  in- 
strument purporting  to  be  a  conveyance  but 
intended  as  security  for  the  payment  of  mon- 
ey, and  which  instrument  baa  heen  duly  record- 
ed without  any  other  instrument  explanatory 
thereof,  ahall  be  protected  to  the  extent  of  the 
purchase  price  paid  or  actual  outlay  occasion- 
ed, with  lawful  interest,  against  all  persons  ex- 
cept those  in  actual  possession  at  the  time  of 
such  purchase  or  outlay." 

And  section  1169,  Id.,  provides: 

"Any  conveyance  other  than  as  above  provid- 
ed, by  one  holding  under  an  instrument  pur- 
porting to  be  a  conveyance,  but  intended  as  se- 
curity, shall  be  deemed  and  treated  as  an  aa- 
s^nment  and  transfer  of  the  mortgage  rights 
01  and  indebtedness  due  the  maker  thereof." 

This  court,  in  Balduff  v.  Grlswold,  supra, 
construing  section  1156,  Bev.  Laws  1910, 
held: 

"The  holder  of  a  deed  absolute,  taken  as  se- 
curity for  a  debt,  can  only  acquire  title  by  fore- 
closure of  his  mortgage,  and  any  agreement  of 
forfeiture  is  void.  Any  person  having  an  inter- 
est in  mortgaged  real  estate  may  redeem  from 
soch  a  debt." 

In  construing  the  three  sections  of  the  stat- 
ute above  mentioned,  this  court,  in  the  case 
of  Krauss  v.  Potts,  supra,  said: 

"The  foregoing  statutes  appear  to  abridge  the 
rights  of  the  innocent  purchaser  for  value  in 
such  cases  to  the  amount  of  the  ontlay  with  in- 
terest"—citing  McNeil  v.  Jordan,  28  Kan.  7. 

[2]  Since  Pearce  could  not  have  acquired 
title  to  the  land  under  the  deed  from  Wil- 
liams, except  by  foreclosure,  tt  follows  that 
Purcell,  who  was  in  possession  of  all  tbe 
facta,  could  acquire  no  greater  rights  than 
she  held,  nor  could  Pnrcell  invoke  the  doc- 
trine of  estoppel.  Be  secured  property  of  the 
value  of  $25,000  for  $2,000.  This  tact,  when 
considered  in  connection  with  his  letter  of 
March  20,  1911,  supra,  and  the  further  fact 
that  he  immediately  proceeded  with  Goodwin 
to  close  up  the  deal  with  Mrs.  Pearce,  does 
not  conform  to  our  idea  of  good  faith  and 
fair  dealing.  In  16  Gyc.  747,  the  law  appli- 
cable to  such  a  situation  is  stated  as  fol- 
lows: 

"An  estoppel  in  pals  is  never  allowed  to  be 
used  as  an  instrument  of  fraud,  but  only  to  pre- 
vent injuBticCj  and  it  is  therefore  essential  that 
the  party  claiming  tbe  benefit  of  the  estoppel 
must  have  proceeded  in  good  faith." 

[3]  Goodwin  is  in  no  better  position  than 
Purcell.  He  permitted  Purcell  to  act  for  him 
in  the  deal,  and,  as  claimed  by  Goodwin  and 
found  by  the  court,  Purcell  took  the  deed  in 
his  own  name,  holding  the  legal  title  of 
Goodwin's  interest  in  trust  for  him.  That 
Williams  remained  in  possession  by  lesste 
and  tenant  and  received  the  rents  and  profits, 
and  tliat  Mrs.  Pearoe  was  never  in  posses- 


sion up  to  tlie  time  she  deeded  to  Purcell, 
was  a  fact  which  Goodwin  could  easily  have 
ascertained,  had  he  desired  so  to  do. 

There  is  some  testimony  tending  to  show 
that  Purcell  exhibited  to  Goodwin  the  letter 
written  by  Williams  to  Purcell  on  September 
24,  1909 ;  and  it  is  contended  that  the  writing 
of  this  letter  by  Williams  to  Purcell  would 
estop  him  from  claiming  title  as  against 
Goodwin.    The  rule,  stated  in  16  Cyc.  777,  Is: 

"Persons  AflEected— To  Whom  Available.— E!s- 
toppels  operate  only  between  parties  and  privies, 
and  the  party  who  pleads  an  estoppel  must  be 
one  who  has  in  good  faith  been  misled  to  his  in- 
jury." 

In  Blgelow  on  Estoppel  (6th  Ed.)  617: 
"Only  parties  and  their  privies  are  iMund  by 
their  representations,  and  only  those  to  whom 
the  representation  is  made  or  intended  to  in- 
fluence, and  their  privies,  may  take  advantage 
of  the  estoppel.  If  the  case  was  inter  alios, 
there  can  l>e  no  estoppel." 

In  Mueller  v.  Pondlr,  66  N.  T.  826,  U  Am. 
Rep.  259,  it  is  held: 

In  obtaining  knowledge  of  a  private  communis 
cation  addressed  to  another  party  cannot  claim 
to  estop  the  person  making  the  communication 
by  admusions  therein  contained. 

In  Owena  v.  B.  ft  O.  R.  Co.  (a  C.)  35  Fed. 
715,  1  L.  R.  A.  76,  it  is  held: 

"A  member  of  a  railroad  relief  aasociatioa  is 
not  estopped  from  claiming  compensation  from 
the  railroad  company,  being  a  distinct  corpora- 
tion, for  an  injury  from  a  collision,  by  the  fact 
that  he  had  previously  been  compensated  by  the 
relief  association  for  the  injury,  which  he  then 
falsely  alleged  was  caused  by  malaria,"  etc. 

In  Murray  v.  Sells,  63  Ga.  257,  it  is  held 
that  one  who  bad  been  guilty  of  fraud  as  to 
a  particular  parcel  of  land  in  his  dealings 
with  one  person,  so  that  as  to  this  person  he 
is  estopped,  does  not  estop  him  as  to  another 
person  who  Is  not  a  privy  in  estate  with  the 
first  See,  also.  Second  Nat  Bank  v.  Wal- 
bridge,  19  Ohio  St  419,  2  Am.  Rep.  408 ;  Figg 
T.  Handley,  62  Cal.  244;  Oliver  t.  Lansing, 
69  Neb.  219,  80  N.  W.  829.  . 

Since  both  Pnrcell  and  Goodwin  took  with 
notice,  or  were  at  least  chargeable  with  no- 
tice that  Williams  had  an  interest  in  the 
land,  they  should  be  subrogated  to  the  rights 
of  Mrs.  Pearce ;  that  is,  the  conveyance  from 
Mrs.  Pearce  to  Purcell  should  be  treated  as 
an  assignment  of  the  mortgage  rights  held 
by  her  under  the  deed  from  Williams  to 
Pearce,  as  provided  by  section  1159,  supra. 

Judgment  must  be  rendered  canceling  the 
mortgage  upon  the  land  In  controversy  given 
by  Purcell  to  Mrs.  Pearce.  The  Judgment  In 
favor  of  Williams  against  Mrs.  Pearce  in  the 
sum  of  $1,147.46  is  set  aside.  Judgment  la 
rendered  in  favor  of  Goodwin,  the  heirs  and 
administrators  of  Purcell,  in  the  sum  of 
$852.54,  together  with  Interest  thereon  at  10 
per  cent  against  Williams,  the  same  being 
the  amount  owed  by  Williams  to  Mrs.  Pearce, 
and  the  same  is  a  lien  upon  the  land  in  con- 
troversy and  foreclosure  thereof  Is  decreed. 
The  costs  are  taxed  as  follows:  One-third  to 
Williams;    one-third  to   Mr&   Pearce;    one- 
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third  to  Ooodwln  and  Pnroell's  representa- 
tlveB. 

TURNER,  RIDDLE,  .and  BLEAKMORE, 
JJ.,  concur.  KANE,  C.  J.,  absent  and  not 
participating. 


(46  Okl.  510) 

PEan>LET  T.  ALLEN,  Jnstice  of  Peace,  et  »1. 
(No.  5869.) 

(Supreme  Court  of  Oklahoma.     Noy.  24,  1014. 

Application  for  Rehearing  Stricken  from 

the   Files  Feb.  2,  1916.) 

(Syttabut  lif  the  Court.) 
Pbobibition  I|  3*)— Right  to  Reioedt— Ez- 

IBrriBNCE  OF   OTRKB    REMEDY. 

Where  petitioner  has  a  plain,  speedy,  and 
adequate  remedy  at  law  hy  appeal  to  the  district 
court  from  the  refusal  of  a  justice  of  the  peace 
to  discharge  an  attachment  for  failure  to  re- 
quire an  attachment  bond,  a  petition  for  the 
extraordinary  writ  of  prohibition  to  prohibit 
•uch  court  from  proceeding  further  in  such  case 
will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Prohibitioii, 
Gent.  Dig.  |{  4-19;    Dec.  Di«.  i  3.*] 

Original  action  for  writ  of  prohibition  by 
Wriley  Pendley  against  T.  O.  Allen,  Justice 
of  the  Peace  of  Precinct  No.  14,  of  Miami, 
OkL,  and  another.  Writ  denied,  and  peti- 
tion dismissed. 

A.  G.  Towne,  of  Miami,  for  petitioner. 

RIDDLE,  J.  This  is  an  original  applica- 
tion to  this  conrt  for  writ  of  prohibition. 
The  petition  avers,  in  substance,  tliat  in  Oc- 
tober, 1913,  one  Francis  Jones  filed  her  bill 
of  particulars  before  J.  L.  Spear,  a  Justice 
of  the  peace  In  precinct  No.  13,  In  the  city  of 
Miami,  Ottawa  county,  Okl.,  against  peti- 
tioner herein;  that  she  also  filed  her  afBdavlt 
for  attachment  and  afBdavlt  showing  her  in- 
ability to  give  security  for  costs;  that  the 
Justice  of  the  peace  wrongfully  and  without 
authority  of  law  issued  an  attachment  di- 
rected to  the  constable  to  proceed  to  execute 
the  same,  without  first  requiring  an  attach- 
ment bond  to  be  executed  and  filed  as  re- 
quired by  law;  that  the  constable  levied 
said  attachment  upon  certain  goods  and  prop- 
erty of  petitioner;  that  petitioner  filed  his 
motion  to  discharge  said  attachment,  which 
was  overruled  by  said  Justice  of  the  peace. 
Thereafter,  upon  a  change  of  venue,  said  pro- 
ceeding was  transferred  to  T.  Q.  Allen,  re- 
spondent herein,  a  Justice  of  the  peace  of 
precinct  No.  14;  tiiat  motion  was  filed  before 
said  T.  O.  Allen  to  discharge  said  attach- 
ment, which  motion  was  overruled ;  that 
said  court  is  without  jurisdiction  to  hear 
and  determine  the  cause,  and  was  without 
Jurisdiction  to  issue  the  writ  of  attachment, 
without  requiring  a  bond  to  be  executed  and 
filed.  It  la  further  alleged  that  the  applica- 
tion was  made  to  Hon.  Preston  S.  Davis, 
Judge  of  the  district  court  of  said  county,  for 
a  writ  of  prohibition,  which  was,  after  hear- 
ing,   denied.      The    universal    rule    is    that, 


where  there  is  a  plain,  speedy,  and  adequate 
remedy  at  law,  the  writ  of  prohibition  wUl 
not  be  issued.    32  Oyc.  613-415. 

In  the  case  of  Pioneer  Telephone  &  Tele- 
graph Co.  V.  City  of  BarUesvllle,  27  Okl.  214, 
111  Pac.  207,  this  court,  speaking  through 
Justice  Williams,  In  the  second  paragraph  of 
the 'syllabus  said: 

"Prohibition  will  not  lie  where  an  inferior 
court  having  jurisdiction  of  both  the  subject- 
matter  and  the  parties,  making  an  erroneous 
application  of  the  law,  grants  an  injunction,  an 
appeal  lying  from  said  order  to  the  Supreme 
Court,  pending  which  such  order  may  be  super- 
seded." 

In  the  case  of  Alexander  v.  GroUott,  Jus- 
tice of  the  Peace,  199  U.  S.  680,  26  Sup.  Ct 
161,  60  L.  Ed.  317,  which  was  an  appeal  from 
the  Judgment  of  the  Supreme  Court  of  the 
territory  of  New  Mexico,  quashing  a  writ  of 
prohibition  by  that  court  to  defendant  Crol- 
lott,  a  Justice  of  the  peace  of  Bernalillo 
county,  it  was  said: 

"Although  a  writ  of  prohibition  will  lie  to  an 
inferior  court,  when  it  is  acting  manifestly  be- 
yond its  jurisdiction,  such  writ  will  issue  only 
where  there  is  no  other  remedy.  Smith  v.  Whit- 
ney, 116  TJ.  S.  167  [6  Sup.  Ct.  570,  29  L.  Ed. 
601] ;  In  re  Cooper,  143  U.  S.  472,  495  [12  Sup. 
Ct.  453.  36  L.  Ed.  232] :  In  re  Rice,  155  U.  S. 
396,  403  [15  Sup.  Ct.  149,  39  L.  Ed.  198] ;  In  re 
New  York,  etc..  Steamship  Co.,  155  U.  S.  523, 
631  [15  Sup.  Ct.  183,  39  L.  Ed.  246].  By  his 
answer  Alexander  claimed  to  be  the  owner  of 
the  property,  and  alleged  a  want  of  jurisdiction 
on  the  part  of  the  justice  to  determine  the  ques- 
tion of  ownership  in  a  proceeding  for  forcible 
entry  and  detainer.  The  justice  decided  against 
him.  Tinder  such  circumstances  he  should  have 
taken  an  appeal  to  the  district  court  under  sec- 
tion 3358  of  the  New  Mexican  Code,  which  pro- 
vides that:  'An  appeal  shall  be  allowed  to  the 
district  court  in  all  cases  wherein  judgment  may 
be  hereafter  rendered  in  forcible  entry  and  un- 
lawful detainer,  or  both.'  No  reason  is  apparent 
why  this  appeal  was  not  taken.  The  fact  that 
the  judgment  may  have  been  void  will  not  pre- 
vent its  reversal  upon  appeal  [cithig  authorities], 
nor  does  the  requirement  of  a  bond  obviate  the 
necessity  of  an  appeal.  It  is  one  of  the  ordi- 
nary  incidents  of   UtigatioB." 

See,  also,  Ex  parte,  In  the  Matter  of  the 
State  of  Oklahoma,  by  Charles  N.  Haskell, 
Governor,  etc,  220  U.  &  191,  31  Sup.  Gt 
426,  55  L.  Ed.  431 ;  Ex  parte.  In  the  Matter 
of  the  State  of  Oklahoma  (No.  2),  220  U.  S. 
210,  31  Sup.  Ct  431,  66  L.  Ed.  436. 

We  would  not  be  understood  as  laying 
down  a  rule  that  in  no  case  will  a  writ  of 
prohibition  lie  on  the  ground  that  there  is  a 
legal  remedy  by  appeal,  for.  If  there  are  ob- 
stacles in  the  way  which  prevents  a  party - 
from  following  the  usual  and  ordinary  pro- 
cedure on  appeal,  or  cases  where  such  reme- 
dy would  not  be  adequate  to  protect  the 
rights  of  the  parties,  such  facts  would  bring 
the  case  within  the  exception  to  the  general 
rule,  and  this  court  would  undoubtedly  have 
jurisdiction  to  issue  the  writ  in  all  such  cas- 
es where  ite  original  Jurisdiction  under  the 
Constitution  may  be  invoked.  But  the  case 
before  us  does  not  come  within  that  class  of 
cases.     There  is   no  reason   suggested   why 
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an  appeal  In  tbls  case  would  not  bare  afford- 
ed complete  and  adequate  relief.  The  Justice 
had  full  Jurlsdictioii  over  the  subject-matter 
and  the  parties.  Tbe  question  raised  is  that 
he  Issued  the  ancillary  writ  of  attachment 
without  first  requiring  tbe  statutory  bond  to 
be  filed.  Tbe  case  could  have  been  tried  In 
the  Justice  court  and  appealed  to  the  district 
court,  where  the  case  would  be  tried  de  novo, 
and  a  motion  could  be  entertained  there  at 
any  time  for  tbe  purpose  of  dissolving  the 
attachment  before  the  court  or  the  Judge  in 
chambers.  The  proceeding  provided  by  law 
for  appeal  and  for  bearing  of  such  motion  Is 
speedy,  complete,  and  adequate,  and  the 
same  relief  could  be  obtained  by  audi  pro- 
ceeding as  could  be  by  petition  to  tMs  court 
for  writ  of  prohibition.  There  is  no  reason 
assigned  why  tbe  district  court  refused  the 
writ  of  prohibition,  but,  In  tbe. absence  of 
any  other  showing,  It  may  be  presumed  that 
It  was  upon  tbe  ground  that  petitioner  has 
a  plain,  speedy,  and  adequate  remedy  by  ap- 
peal. 

For  the  foregoing  reasons,  the  writ  must 
be  denied,  and  tbe  petition  dismissed.  All 
the  Justices  concur,  except  KANE,  O.  J.,  ab- 
sent and  not  participating. 

(M  Okl.  696)  ■«==i 

WHELAN  V.  ADAMS  et  aL 

ADAMS  et  al.  v.  WHELAN  et  aL 

(Sob.  8003,  8027.) 

(Supreme  Court  of  Oklahoma.    Oct  13,  1914. 

Application  for  Rehearing  Dismissed 

Jan.  30,  1916.) 

(8yttabu$  ty  the  Court.) 

L  Appkai,  and    Ebbob   ({  1046*)— lUmw— 

Triai>-Timb— Pbbjdmcb. 

Where  from  the  conceded  facts  It  appears 
that  .the  parties  to  an  action  have  no  tide  to 
the  subject-matter  of  the  litigation,  Bence  no 
right  to  maintain  an  action  or  recover  affirma- 
tive relief  by  cross-petition,  and  where  the  only 
judgment  recovered  against  them,  except  an  ad- 
verse adjudication  of  tbe  title,  is  vacated  on  ap- 
peal, error  in  tbe  trial  court  forcing  them  to 
trial  on  the  day  that  the  Issues  of  fact  were 
joined  is  without  prejudice  and  furnishes  no 
ground  for  reversaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4128-4131,  4134;  Dec. 
Dig.  f  1046.*] 

2.  HOKKBTEAD     (|     US*)— COKVBTANC*— RKQ- 

mBiTES— JoiHDKB  or  Spouses. 

Section  2,  art  12,  of  the  Constitution  pro- 
hibits the  sale  of  the  homestead  of  the  family, 
where  the  owner  is  a  married  man,  without 
the  consent  of  the  wife,  given  in  such  manner 
as  may  be  prescribed  by  law. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  M  192,  195.  203-209,  216,  217 ;  Dec. 
Dig.  i  1I8.»1 

3.  homkstbad   (j  118*)  —  conveyance  bt 
Mabbied  Woman— Joindeb  bt  Wife. 

An  attempted  conveyance  by  deed  of  the 
homestead  of  the  family,  by  a  married  man, 
given  without  the  wife's  consent  in  the  manner 
prescribed  by  law.  is  void. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  M  192,  195,  203-209,  216,  217; 
Dec.  Dig.  §  lis.*] 


4.  HoinsTXAD  (I  118*)— CoNVETAWOB— Sepa- 
ration OF  Spouses— Abandonment. 

Where  the  relation  of  husband  and  wife 
exists,  the  deed  of  the  former  to  the  homestead 
of  the  family  conveys  no  title,  and  thfs  not- 
withstanding the  fact  that  tbe  husband  and 
wife  be  living  separate  and  apart,  or  even 
though  the  wife  may  have  without  justifiable 
cause   abandoned  tbe  husband. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  fj  192,  195,  203-209,  218,  217; 
Dec.  Dig.  i  118.*] 

5.  Homestead  ({  131*)- Mobtoaoe  to  Wifb 
—  Forbolosube  —  Sale  —  Riqhts  of  Ptjb- 
chaseb. 

Where  a  husband  gives  a  wife  a  mortgage 
on  the  homestead  to  secure  the  payment  of  a 
postnuptial  setUement,  and  which  mortgage 
she  subsequently  forecloses  by  suit,  the  pur- 
chaser at  tbe  foreclosure  sale  succeeds  to  her 
rights,  and  may  attack  as  void  a  deed  given  to 
the  homestead  by  the  husband  without  the 
wife's  consent. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  §{  236-243;  DecTDig.  {  131.*) 

6.  Homestead  (|  111*)— Statutes— VAUDirr. 

Sections  882  and  883,  Wilson's  Rev.  & 
Ann.  St  1903  (sections  1189  and  1190,  Comp. 
Laws  1909),  infringe  upon  and  are  repugnant 
to  section  2  of  article  12  of  our  Constitution, 
prohibiting  the  sale  of  the  homestead,  where 
owned  by  a  married  man.  without  the  consent 
of  his  wife  given  in  the  manner  prescribed  by 
law ;  hence  were  not  extended  in  force  in  the 
state  by  section  2,  art  25.  of  the  Constitution. 
[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  §{  177.  178;  Dec.  Dig.  i  IIL*] 

7.  Homestead  (§  128*)— Convktahce  bt  Hob- 
band— Sepabate  Deed— Rights  of  Wife- 
Rents. 

Evidence  examined,  and  held,  that  the  wife 
is  not  entitled  to  recover  rents  for  the  years 
1909  and  1910. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  if  224-232;  Dec  Dig.  {  12a*] 

Commissioners'  OpiniOD,  Division  No.  1. 
Error  from  District  Court,  Alfalfa  County; 
James  B.  CuUlson,  Judge. 

Action  by  Frank  H.  Whelan  against  P.  O. 
Adams,  Effle  Adams,  Emery  L.  Metcalf,  and 
Mary  F.  Whelan.  Judgment  for  defendants 
Emery  L.  Metcalf  and  Mary  F.  Whelan  on 
their  answers  and  cross-petitions,  and  plain- 
tiff Frank  H.  Whelan  and  defendants  P.  O. 
Adams  and  Effle  Adams  bring  error.  Modi- 
fied and  affirmed. 

Titus  &  Carpenter,  of  Cherolcee,  for  piala- 
tifl  In  error  Frank  H.  Whelan.  Talbot  * 
Owen,  of  Cherokee,  for  plaintiffs  in  error  P. 
O.  Adams  and  Effle  Adams.  George  W.  Fart- 
ridge,  of  Cherokee,  for  defendant  in  error 
Mary  F.  Whelan.  Garber  &  Kruse,  of  Enid, 
and  Riley  Qoud,  of  Cherokee^  for  defendant 
in  error  Emery  Lk  Metcalf. 

SHARP,  C  The  controversy  between  the 
parties  concerns  the  tiUe  to  a  quarter  section 
of  land  in  Alfalfa  county  wliich  was  patented 
by  the  government  to  one  James  D.  Whelan 
in  1906.  Prior  thereto,  and  In  March,  1904, 
said  James  D.  Whelan  and  Mary  F.  Whelan 
were  married,  and  continued  to  reside  to- 
gether as  husband  and  wife  on  the  land  in 
question  until  July  IS,  1907,  when,  owing  to 
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domestic  tronblte,  they  separated,  the  hus- 
band continuing  to  reside  on  the  farm,  and 
the  wife  in  the  city  of  Cherokee,  Alfalfa 
county.  In  1907  each  filed  a  divorce  suit 
against  the  other.  In  different  courts,  which 
suits  were  pending  and  undetermined  on  May 
21,  1908.  On  the  latter  day  they  entered  into 
a  contract,  whereby  the  said  James  D.  Whel- 
an  was  to  pay  his  wife,  at  fixed  times,  the 
sum  of  1500,  and  dismiss  his  divorce  proceed- 
ings, and  further  agreed  to  begin  a  new  suit 
for  divorce,  charging  as  ground  therefor  de- 
fendant's abandonment  of  plalntifl,  and  to 
which  suit  to  be  so  instituted  the  wife  would 
make  no  defense.  The  wife  also  agreed,  in 
consideration  of  the  husband's  undertakings, 
to  dismiss  her  divorce  suit,  and,  further,  that 
upon  payment  of  said  sum  of  money,  she 
would  make  no  claim  or  demand  of  him  for 
dther  temporary  or  permanent  alimony  or 
suit  money.  The  i>erformance  of  the  provi- 
sions of  this'  postnuptial  contract  was  secur- 
ed by  a  mortgage  concurrently  executed  by 
the  husband  on  the  land  in  question,  which 
mortgage  was  on  the  day  of  its  execution 
duly  placed  of  record.  At  the  time  the  land 
was  occupied  by  the  husband  as  a  homestead. 
Thereafter,  and  on  the  29th  day  of  May  fol- 
lowing, the  said  James  X).  Whelan  executed 
a  deed,  purporting  to  convey  to  the  defendant 
P.  O.  Adams  the  land  in  question,  but  which 
deed  was  not  signed  by  his  wife,  and  was 
given  without  her  knowledge.  On  the  Ist 
day  of  June  following,  P.  O.  Adams,  Joined 
by  bia  wife,  Effle  Adams,  executed  a  mo^^ 
gage  on  said  land  to  the  plaintUf,  Frank  H. 
Whelan,  a  brother  of  James  D.  Whelan, 
which  mortgage  purported  to  have  been  given 
to  secure  the  payment  of  a  $3,000  note  of 
even  date,  in  favor  of  said  mortgagee.  This 
mortgage  was  placed  of  record  on  the  day  of 
Its  execution. 

James  T>.  Whelan  having  defaulted  in  the 
payment  of  the  amount  named  in  the  settle- 
ment made  with  his  wife,  the  latter,  on  July 
17th  following.  Instituted  in  the  district  court 
of  Alfalfa  county  an  action  to  foreclose  the 
mortgage  given  to  secure  the  performance  of 
the  contract  Neither  P.  O.  Adams  or  hla 
wife  or  Ftank  H.  Whelan  were  parties  to 
the  foreclosure  action.  Personal  service  of 
summons  was  had  on  the  defendant  James  D. 
Whelan  and  on  the  2d  day  of  October,  1908, 
a  judgment  foreclosing  said  mortgage  was 
rendered  by  the  district  court,  and  at  a  fore- 
closure sale  subsequently  held  the  land  was 
purchased  by  the  defendant  Emery  L.  Met- 
calf,  subject  to  a  first  mortgage  In  favor  of 
the  'Monarch  Loan  Company.  The  sale  being 
confirmed,  a  sheriff's  deed  was  executed  and 
delivered  to  said  Metcalf  on  March  2,  1910, 
and  placed  of  record  in  the  office  of  register 
of  deeds. 

The  present  action  was  brought  on  Decem- 
ber 15,  1910,  by  Frank  H.  Whelan,  to  fore- 
close his  mortgage  given  by  the  defendants 
Adams  and  wife.    It  is  Insisted  by  each  of 


the  plaintiffs  in  error  that  neither  Mary  F. 
Whelan  or  Emery  L.  Metcalf  have  any  right, 
title,  or  Interest  In  the  land  in  question,  and, 
further,  that  Metcalf  was  not  an  innocent  pur- 
chaser for  value,  and  was  not,  therefore,  en- 
titled to  an  order  restoring  to  him  his  ex- 
penditures laid  out  in  the  purchase  of  said 
farm,  and  the  subsequent  payment  of  taxes 
thereon,  and  interest  on  the  Monarch  Loan 
Company  loan.  On  the  part  of  Mary  P. 
Whelan  it  is  Insisted  in  her  answer  and 
cross-petition  tliat  for  numerous  reasons 
named  the  deed  executed  by  her  husband  to 
P.  O.  Adams  was  void,  and  that  hence  Frank 
Whelan  acquired  no  rights  In  the  premises 
by  virtue  of  his  mortgage.  As  to  her  code- 
fendant,  Metcalf,  Mary  F.  Whelan  asked  that 
the  court  enter  its  decree  canceling  any  dalm, 
right,  or  title  that  said  defendant  might  have 
In  the  premises.  In  her  reply  to  the  answer 
and  cross-petition  of  defendant  Metcalf,  said 
defendant  Whelan,  set  up  the  mortgage  given 
In  her  favor  by  her  husband,  the  contract  of . 
May  21,  1908,  the  mortgage  foreclosure  pro- 
ceedings, the  sheriff's  deed  executed  pursuant 
thereto,  and  charged  that  said  contract  and 
each  and  all  of  said  proceedings  were  illegal 
and  void,  and  tendered  back  to  said  Metcalf 
$500,  and  interest  The  defendant  Metcalf, 
in  his  cross-petition,  also  charged  that,  for 
different  reasons  assigned,  Adams  acquired 
no  title  on  .account  of  his  purported  deed  of 
May  29th,  and  that  therefore  the  mortgage 
given  by  him  and  his  wife  to  Frank  H.  Whe- 
lan In  turn  conveyed  no  interest  or  right  to 
the  property  in  question.  Said  defendant 
further  set  up  the  proceedings  through  which 
he  acquired  title  at  the  foreclosure  sale,  in- 
cluding the  sherilTs  deed,  charged  that  Mary 
F.  Whelan  was  estopped  from  attacking  bis 
title,  and  asked  for  a  cancellation  of  the  deed 
from  James  D.  Whelan  to  Adams,  for  a  judg- 
ment barring  the  defendant  Mary  F.  Whelan 
from  any  claim,  right,  title,  or  Interest  In 
the  premises,  and  for  a  further  decree  vest- 
ing and  conferring  the  title  to  said  premises 
in  him. 

It  was  insisted  on  the  part  of  the  plain- 
tiffs in  error  that  Mary  F.  Whelan,  In  July, 
1907,  voluntarily  and  without  cause  aban- 
doned her  husband,  and  that  the  agreement 
of  May  21,  1908,  between  James  D.  Whelan 
and  his  wife,  and  the  subsequent  foreclosure 
proceedings  brought  to  enforce  the  terms 
thereof,  the  judgment  of  the  court,  order  of 
confirmation,  and  the  sherUTs  deed,  were 
each  and  all  Illegal  and  void,  being  against 
public  policy,  and  that  thereby  the  said  Met- 
calf acquired  no  title  by  virtue  of  the  sher- 
iffs deed;  that,  Mary  F.  Whelan  having 
without  justifiable  cause  abandoned  her  hus- 
band, the  deed  executed  by  the  latter  to  Ad- 
ams on  May  29th  was  valid,  though  not  ex- 
ecuted by  her. 

The  case  was  tried  before  the  court,  special 
findings  of  fact  and  conclusions  of  law  being 
made.    In  the  decree  Mary  F.  Whelan  waft 
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given  tbe  Immediate  possession  of  the  land 
In  question,  which  was  found  to  be  the  home- 
etead  of  herself  and  husband.  The  sheriflTs 
deed  executed  to  the  defendant  Emery  Li. 
Metcalf  was  adjudged  to  be  void,  and  It  was 
ordered  that  said  Metcalf  have  a  lien  against 
eald  land  for  the  sum  of  $988.43.  The  mort- 
gage executed  by  Adams  and  wife  to  Frank 
H.  Whelan  and  wife  was  declared  to  be  null 
end  void,  and  ordered  canceled,  set  aside,  and 
held  for  naught,  and  said  P.  O.  Adams  and 
EflSe  Adams  were  adjudged  to  be  In  wrongful 
and  unlawful  possession  of  the  premises,  end 
their  title  ordered  divested.  Judgment  was 
rendered  against  Adams  and  wife  for  $570; 
that  being  found  to  be  the  reasonable  rent  and 
profit  arising  from  the  land  during  their  peri- 
od of  occupancy.  Neither  defendant  Mary  F. 
Whelan  nor  Emery  L.  Metcalf  filed  a  motion 
for  a  new  trial ;  hence,  as  between  them,  the 
Judgment  of  the  new  trial  court  Is  final. 

[1]  In  view  of  our  conclusions.  It  will  be 
necessary  to  consider  but  few  of  the  many  as- 
signments of  error.  The  trial  court's  action  In 
forcing  plaintiff  and  defendants  P.  O.  Adams 
and  Effle  Adams  to  trial  on  the  day  the  issues 
of  fact  were  joined  was  erroneous.  The  plead- 
ings. It  appears,  were  filed  within  the  time  pre- 
scribed by  statute,  or  were  permitted  to  be 
filed  with  the  court's  consent.  At  no  time 
were  the  parties  In  default;  neither  were  the 
demurrers  filed  by  them  adjudged  to  be  frivo- 
lous. Section  5644,  Comp.  Laws  1909,  provides 
that  whenever  the  answer  contains  new  mat- 
ter constituting  a  right  of  relief  against  a 
codefendant,  concerning  the  subject-matter  of 
the  action,  such  codefendant  may  demur  or  re- 
ply to  such  matter  In  the  same  manner  as  If 
he  were  plaintiff,  and  subject  to  the  same  rules 
as  far  as  applicable.  Long  v.  Harris  et  eL, 
37  Okl.  472,  132  Pac.  473.  Section  5834,  Comp. 
Laws  1909,  provides  when  actions  shall  be 
triable,  and  has  recently  been  cbnstrued  by 
this  court  In  City  of  Ardmore  v.  Orr,  35  Okl. 
305,  129  Pac.  867;  ConwUl  v.  Eldridge,  35 
Okl.  637,  130  Pac.  912:  Title  Guaranty  & 
Trust  Co.  V.  TambuU,  40  Okl.  294,  137  Pac. 
1178;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Pitch- 
ford,  143  Pac.  1146.  In  view,  however,  of 
the  conceded  facts,  and  of  the  law  In  the 
present  case,  by  which  the  rights  of  both 
plaintiffs  In  error  are  to  be  determined,  the 
error  was  without  prejudice,  and  therefore 
not  sufficient  to  cause  a  reversal. 

[2,3]  The  controlling  question  Is  that  of 
the  right  of  James  D.  Whelan  to  execute  to 
P.  O.  Adams  the  deed  of  Mlay  29,  1908.  At 
the  time  of  Its  execution  said  James  D.  Whe- 
lan and  Mary  F.  Whelan  were  husband  and 
wife,  and  the  land  attempted  to  be  conveyed, 
though  owned  by  the  former,  was  the  home- 
stead of  the  family.  Section  2,  art  12,  of 
our  Constitution  provides  that  the  homestead 
of  the  family  shall  not  be  sold  by  the  owner. 
If  married,  without  the  consent  of  his  or  her 
spouse,  given  in  such  manner  as  may  be  pre- 
scribed by  law.    At  no  time  did  Mary  F. 


Whelan  give  her  consent  to  the  sale  attempt- 
ed to  be  made  to  Adams.  The  question  pre- 
sented does  not  appear  to  ever  have  beea 
passed  upon  by  this  court  The  opinions  in 
Maloy  et  ux.  v.  Cameron,  29  OkL  763,  119- 
Pac  587,  Kelly  v.  Mosby  et  aL,  84  OkL  218, 
124  Paa  9^,  and  Krauss  et  ux.  v.  Potts  et 
aL,  38  Okl.  674,  135  Paa  362,  aU  Involve 
transfers  made  or  attempted  prior  to  the- 
adoption  of  our  state  Constitution.  The  sale, 
having  been  made  in  direct  violation  of  the 
express  provision  of  our  organic  law,  was 
void;  hence  Adams  acquired  no  rights  by 
reason  of  his  purchase.  The  constitutional 
inhibition  Is  plain,  unambiguous,  and  admits- 
of  no  exceptions  which  would  destroy  Its- 
obvious  design.  If  the  owner  be  a  married' 
man,  the  consent  of  the  wife,  given  In  such- 
manner  as  may  be  prescribed  by  law,  is  es- 
sential to  the  valid  alienation  of  the  home- 
stead, unless  (it  may  be)  the  conveyance  be 
made  to  her.  No  alienation  of  the  homestead 
by  the  husband  alone.  In  whatever  way  It 
may  be  effected,  ,is  of  any  validity ;  nothing 
that  he  can  do  or  suffer  to  be  done  can  cast 
a  cloud  upon  the  title;  it  remains  absolutely 
free  from  all  grants  and  Incumbrances,  ex- 
cept those  mentioned  In  the  Constitution. 
Morris  V.  Ward,  5  Kan.  239.  Efforts  have 
been  made  to  ingraft  exceptions  arising  out 
of  the  supposed  necessities  of  the  case,  upon 
similar  constitutional  provisions  or  statutory 
enactments,  but  In  all  states  save  one,  so  far 
as  we  have  examined  the  authorities,  they 
have  uniformly  failed;  for  It  must  be  re- 
membered that  It  is  not  the  homestead  of  the 
husband  alone,  though  the  title  be  in  his 
name;  It  is  the  homestead  of  the  family, 
made  so  by  the  Constitution. 

Provisions  similar  to  that  of  our  Constitu- 
tion are  found  either  In  the  Constitutions  or 
statutes  of  the  great  majority  of  the  states 
of  the  Union,  and,  with  a  single  exceptlon,- 
Bo  far  as  our  investigation  has  disclosed,  con- 
veyances mrade  or  attempted  by  the  husband, 
without  the  consent  of  the  wife,  given  in  the 
manner  prescribed  by  law,  are  held  to  be 
void.  Many  of  the  authorities  are  collected 
in  the  notes  to  Poole  v.  Gerrard,  6  Cal.  71, 
65  Am.  Dec  481 ;  Chambers  ▼.  Cox,  23  Kan. 
393 ;  Alt  V.  Banholzer,  39  Minn.  511,  40  N. 
W.  830,  12  Am.  St  Rep.  681;  Stanton  v. 
Hitchcock,  64  Mich.  316,  31  N.  W.  395,  8  Am. 
St  Rep.  821;  Martin  v.  Harrington,  73  Vt 
193,  60  Att.  1074,  87  Am.  St  Rep.  704 ;  Hart 
V.  Church,  126  Cal.  471.  68  Pac.  910,  59  Pac. 
296,  77  Am.  St  Rep.  195 ;  O'Malley  v.  Ruddy, 
79  Wis.  147,  48  N.  W.  116,  24  Am.  St  Rep. 
702 ;  Seiffert  &  W.  L.  Lbr.  Co.  v.  Hartwell, 
94  Iowa,  576,  63  N.  W.  333,  58  Anj.  St  Rep. 
413;  McKenzle  v.  Shows,  70  Miss.  388,  12 
South.  336,  35  Am.  St  Rep.  654. 

[4]  Much  stress  is  laid  upon  the  fact  that 
Mary  F.  Whelan  had  voluntarily  abandoned 
her  husband,  and,  notwithstanding  his  en- 
treaties for  her  return,  had  continued  to 
absent  herself  from  the  homestead,  end  to 
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llye  separate  and  apart  from  her  taasband. 
The  finding  of  the  trial  court,  however,  was 
to  the  effect  that  the  abandonment  was  not 
▼olnntary,  but  was  caused  by  the  threats 
and  111  treatment  of  the  husband.  We  deem 
the  fact  of  what  caused  the  wife  to  leave 
and  remain  away  from  home,  and  whether 
her  abandonment  was  voluntary  or  invol- 
untary, as  Immaterial.  They  were  still  hus- 
band and  wife,  never  having  been  divorced, 
and  there  Is  no  exception  written  in  our 
Constitution  authorizing  the  husband  to  sell 
the  homestead  without  the  wife's  consent 
upon  her  voluntary  abandonment  of  him. 
Neither  are  we  disposed  to  write  into  the 
language  used  an  implied  exception.  Thomp- 
son V.  New  England,  etc.,  Co.,  110  Ala.  400, 
18  South.  315,  55  Am.  St  Bep.  29;  Murphy 
▼.  Renner,  99  Minn.  348,  109  N.  W.  593,  8 
li.  B.  A.  (N.  S.)  565,  116  Am.  St  Bep.  418; 
Herron  v.  Knapp,  72  Wis.  653,  40  N.  W.  149 ; 
Chambers  et  ux.  v.  Cox,  23  Kan.  393;  Ott 
T.  Sprague,  27  Kan.  620;  Johnston  v.  Tur- 
ner, 29  Ark.  280;  WilUams  v.  Swetland,  lO 
Iowa,  51 ;  Lies  v.  De  Dlablar  et  al.,  12  Cal. 
827 ;  Rogers  v.  Day,  115  Mich.  664,  74  N.  W. 
190,  69  Am.  St  Rep:  693. 

[SI  The  contention  that,  even  though  the 
deed  was  void  because  the  wife  had  not 
Joined  in  Its  execution,  or  consented  to  the 
sale  of  the  homestead,  cannot  be  availed  of 
by  the  defendant  Metcalf,  is  without  merit 
Metcalf  purchased  at  the  foreclosure  sale, 
and  occupies  the  same  position  in  law,  with 
regard  to  the  Adams  deed,  as  would  Mary 
F.  Whelan.  The  facts  in  this  case  are  .very 
similar  to  those  In  Rogers  v.  Day,  supra. 
There  it  was  insisted  that  only  the  husband, 
widow,  or  children  could  take  advantage  of 
the  homestead  right,  and  maintain  a  suit 
to  protect  it,  and  that  since  neither  in  that 
case  disaffirmed  the  conveyance,  the  com- 
plainant had  no  standing.  There  the  home- 
stead had  been  sold  upon  execution  on  a  de- 
cree for  alimony  rendered  In  favor  of  the 
wife,  and  it  was  held  that  the  complainant 
who  derived  his  title  through  mesne  convey- 
ances, stood  in  the  shoes  of  the  wife;  that 
as  she  chose  to  have  the  property  sold  upon 
execution  on  a  decree  rendered  in  her  favor, 
she  was  estopped  to  set  up  her  homestead 
right  as  against  the  purchaser  at  the  sale 
and  his  grantees;  that  complainant  being 
in  possession  under  her,  and  as  her  grantee 
under  the  execution  sale,  he  succeeded  to 
her  rights.  To  the  same  effect  are:  Dor- 
sey  V.  McFarland,  7  CaL  342;  Dye  v.  Majm, 
10  Mich.  201;  Bolton  t.  Obeme  et  al.,  79 
Iowa,  278,  44  N.  W.  547;  Goodwin  v.  Good- 
win, 113  Iowa,  319,  85  N.  W.  31;  21  Cyc. 
658. 

[6]  Section  883,  Wilson's  Rev.  &  Ann.  St 
1903  (section  1190,  Comp.  Laws  1909),  pro- 
vided that  the  husband  or  wife  executing 
the  instrument  relating  to  the  homestead, 
without  being  Joined  with  the  other,  could 
only  be  avoided  by  the  one  not  Joining.    In 


Maloy  et  nx.  t.  Cameron,  29  Okl.  7CS,  119 
Pac.  687,  Judge  Williams  called  attention 
to  the  fact  that  said  section  did  not  appear 
to  have  been  extended  in  force  by  the  Con- 
stitution. This  observation,  in  our  Judg- 
ment stated  a  correct  conclusion.  The  stat- 
ute mentioned  is  without  doubt  repugnant  to 
section  2,  art  12,  Constitution,  providing  how 
the  homestead  of  the  family  may  be  sold, 
and  was  therefore  not  put  in  force  by  sec- 
tion 2,  art  25,  of  the  Constitution.  By  sec- 
tion 882,  Wilson's  Rev.  &  Ann.  St  1903  (sec- 
tion 1189,  Comp.  Laws  1909),  it  is  provided 
that  where  the  title  to  the  homestead  is  In 
the  husband,  and  the  wife  voluntarily  aban- 
dons him  for  the  period  of  one  year,  or  from 
any  cause  takes  up  her  residence  outside 
of  the  state,  he  may  convey,  mortgage,  or 
make  any  contract  relating  thereto,  without 
being  Johtted  therein  by  her.  We  think  that 
this  section  of  the  statute  must  likewise  fall. 
To  bold  otherwise  would  be  to  create  an  eX' 
oeptlon  whereby,  when  one  of  two  facts  ap- 
pear, the  husband  could  convey  the  home- 
stead without  the  consent  of  his  wife.  Tbe 
fact  that  the  wife  may  have  without  any 
cause  taken  up  her  residence  outside  of  the 
state,  or  that  she  may  voluntarily  abandon 
her  husband  for  a  period  of  one  year,  does 
not  of  itself  dissolve  the  marriage  relation, 
unless,  perhaps.  It  should  continue  for  a 
sufficient  length  of  time  to  raise  the  legal 
presumption  of  death.  A  similar  question 
was  before  the  Court  of  Chancery  Appeals 
of  Tennessee  in  Couch  t.  Capitol  Bldg.  tc 
Loan  Ass'n  et  aU,  64  S.  W.  340.  It  was  con- 
tended by  the  defendants  In  that  case,  in 
effect  that  the  husband  having  deserted  and 
abandoned  his  wife,  before  the  execution 
of  her  deed,  she  had  the  right  under  Shan- 
non's Code,  {  4242,  to  sell  or  mortgage  the 
homestead  without  her  husband  Joining  iu 
the  conveyance  with  her.  On  the  other  hand, 
it  was  urged  by  the  complainant  that  under 
the  Constitution,  the  homestead  could  only 
be  alienated  by  the  Joint  consent  of  hus- 
band and  wife,  when  that  relation  existed, 
and  that  in  the  purview  of  the  law  the  rela- 
tion of  husband  and  wife  was  not  dissolved 
by  Us  desertion  and  abandonment  of  her. 
The  opinion  reads  in  part: 

"The  homestead  is  a  property  right  fixed  in 
our  Constitution.  Article  11,  §  11,  Const,  Its 
extent  and  duration  a^  also  fixed  by  it  The 
method  of  its  alienation  where  the  marriage  re- 
lation exists  is  prescribed  by  it,  and  that  is  by 
the  joint  consent  of  the  husband  and  wife. 
Legi^ation  subsequent  to  the  adoption  of  the 
Constitution  prescribes  how  this  joint  consent 
shall  be  given.  We  are  of  opinion  that  it  is 
not  competent  for  the  Legislature  to  provide  for 
the  alienation  of  the  homestead  without  the 
joint  consent  of  the  husband  and  wife,  when 
that  relation  exists,  simply  because  the  Con- 
stitution says  in  explicit  terms  that  it  shall  not 
be  alienated  otherwise.  The  mode  or  manner 
of  eiving  or  evidencing  the  joint  consent  of  the 
husband  and  wife  is  another  matter.  The  Leg- 
islature may  act  here  and  prescribe.  If  correct 
in  this,  it  follows  that  the  section  of  the  Code 
(Shannon's  Code,  |  4242)  is  of  no  avail  to  ap- 
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pellajits  in  this  aspect  of  the  case,  unless  we 
hold  that  the  desertion  of  the  wife  by  the  hus- 
band does  away  with  the  relation  of  husband 
and  wife.  It  is  not  believed  that  such  a  propo- 
sition finds  support  in  any  adjudicated  case, 
nor  in  sound  judicial  reasoning,  when  applied 
to  the  marriage  state  and  statute.  The  rela- 
tion of  husband  and  wife  is  not  dissolved,  done 
away  with,  or  destroyed  by  the  desertion  of  ei- 
ther spouse  by  the  other." 

The  clause  "given  in  such  manner  as  may 
be  prescribed  by  law,"  in  section  2,  art.  12, 
Constitution,  deals  only,  as  the  context 
clearly  shows,  with  the  form  of  the  consent 
to  the  sale  of  the  homestead;  such,  for  in- 
stance, as  whether  the  deed  of  ccmveyance 
should  be  executed  Jointly  by  the  husband 
and  wife,  whether  the  wife  should  be  priv- 
ily examined  by  the  officer  taking  her  ac- 
knowledgment, or  what  officer  was  authoriz- 
ed by  law  to  take  such  acknowledgment 

The  deed  from  James  D.  Whelan  to  P.  O. 
Adams,  being  void  for  the  reasons  already 
noted,  neither  the  latter  or  his  mortgagee, 
Frank  H.  Whelan,  acquired  any  rights  there- 
under, and  as  to  them  it  matters  not  what 
errors  the  trial  court  may  have  committed. 
They  have  no  cause  to  complain,  for  in  no 
event  are  they  or  either  of  them  entitled  to 
any  form  of  relief  against  the  defendants  in 
error. 

[7]  The  Judgment  for  rents  against  Ad- 
ams and  wife  for  the  years  1909  and  1910 
should  be  vacated.  During  these  years  the 
wife  bad  lived  separate  and  apart  from  her 
husband.  From  the  time  of  their  separation 
in  July,  1907,  until  the  filing  of  her  answer 
and  cross-petition  In  March,  1911,  she  had 
not  asserted  her  right  in  the  homestead.  On 
the  contrary.  In  1908  she  and  her  husband 
had  effected  a  settlement,  purporting  to  be 
in  full  of  their  property  rights,  and  which 


settlement  she  sought  to^  and  did,  enforce  .by 
a  foreclosure  proceeding  in  court  Her  po- 
sition during  the  years  for  which  rent  was 
recovered  was  that  of  a  creditor,  and  not  ot 
a  homestead  claimant.  Whatever  we  may 
think  of  the  validity  of  the  postnuptial  set- 
tlement between  James  !>.  Whelan  and  wife, 
or  of  the  effect  that  should  have  been  given 
her  subsequent  foreclosure  proceedings,  en- 
forcing its  terms,  it  cannot  be  that  covering 
the  very  period  during  which  she  occupied  a 
wholly  antagonistic  position,  she  should  be 
allowed  to  recover  rents  and  profits  arising 
from  the  lands  sold  Metcalf  under  the  Judg- 
ment against  her  husband.  Durinjg  the  en- 
tire period  she  and  James  D.  Whelan  were 
husband  and  wife.  We  are  not  to  be  under- 
stood as  saying  that  under  no  circumstances 
may  a  wife  recover  rents  from  the  home- 
stead where  the  title  thereto  is  in  the  hus- 
band. It  may  be  there  are  times  when  she 
can,  though  the  husband  be  living  and  they 
be  not  divorced.  But  under  a  state  of  facts 
such  as  presented  by  the  record  before  us  we 
must  conclude  that  no  such  recovery  can  be 
had. 

To  our  minds,  the  court  below  erred  ' 
canceling  the  sberlU'e  deed  to  Emery  L.  Met- 
calf, but  as  he  appears  to  be  satisfied  with 
the  Judgment  restoring  to  him  the  purchase 
price  of  the  land,  and  the  taxes  and  interest 
paid  out,  we  are  without  authority  to  review 
the  Judgment  as  between  said  defendants. 

In  so  far  as  the  Judgment  of  the  court  be- 
low'gave  Judgment  for  rent  against  plaintiffs 
In  error  P.  O.  Adams  and  Effie  Adams,  It 
should  be  vacated  and  set  aside.  In  all  oth- 
er respects  the  Judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 
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McCAMMON  ▼.  JENKINS  et  aL  (No.  3658.) 
(Supreme  Court  of  Oklahoma.    Jan.  19,  1916.) 

(8unabu$  by  the  Court.) 

1.  Homestead  (S  162*)— "Abandonmbnt." 

A  homestead  cannot  be  abandoned  without 
a  going  awa;  from  it  with  the  definite  intention 
never  to  return. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §§  315-319;   Dec.  Di^.  §  162.» 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandon.] 

2.  Homestead  (t  162*)— ABAROONiaNT  — In- 
tent WOT  TO  KETUBN. 

An  intent  never  to  return  if  and  upon  the 
condition  that  the  occupants  going  away  can  real- 
ize their  desires  and  expectations  elsewhere,  and 
thereupon  sell  their  homestead,  is  not  sufficient 
to  constitute  an  abandonment  of  such  bome- 
Btead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  Si  315-319;    Dec.  Dig.  S  162.*] 

3.  Homestead   ({  181^*) —  Abandonment — 
Intent. 

Abandonment  of  a  homestead  is  a  question 
«f  fact  in  which  the  intent  of  the  parties  in 
leaving  it  is  controlling. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  i  401;   Dec.  Dig.  i  181%.*) 

4.  Homestead    {^   181*)  —  Abandonment  — 
Pboof. 

Abandonment  of  a  homestead  most  be  es- 
tablished by  the  most  clear,  conclusiTe,  and  un- 
deniable evidence. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  351-353 ;   Dec.  Dig.  {  181.»] 

5.  Appeai.  and  Ebbob  (S  1002*)  —  Review — 
conflictinq  evidence. 

This  court  will  not  review  an  alleged  error 
involving  the  weighing  of  evidence  against  con- 
flicting evidence,  except  that  it  may  do  so  upon 
questions  in  equity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3935-3937;  Dec.  Dig.  | 
1002.*] 

6.  Homestead  (|  118*)— MoBTOAaB— JomosB 
or  Spouse. 

Section  2,  art  12  (Williams',  {  303),  of  onr 
Constitution  prohibits  and  renders  void  a  mort- 
gage given  by  one  spouse  upon  a  homestead  in 
which  the  other  spouse  did  not  join. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  SS  192,  195,  203-209,  216,  217 ;  Dec. 
Dig.  S  118.»] 

**  CommissioDers'  Opinion,  Division  No.  ±. 
Error  from  District  Court,  Logan  County; 
A.  H.  Huston,  Judge. 

Actlm  by  Sarah  M.  McCammon  against 
Delia  W.  and  William  M.  Jenkins  on  prom- 
issory notes  and  for  foreclosure  of  mortgage. 
Judgment  tot  plaintiff  on  notes  and  for  de- 
fendants denying  foreclosure,  from  which 
plaintiff  brings  error.    Affirmed. 

Plaintiff  in  error  brought  this  action  in 
August,  1911,  against  the  defendant  Delia 
W.  Jenkins,  as  maker,  and  the  defendant 
Wm.  M.  Jenkins,  the  husband  of  the  maker, 
as  a  claimant  of  an  interest  in  the  mortgag- 
ed property,  upon  two  promissoir  notes  and 
a  mortgage  dated  June  7,  1910.  The  notes 
are  for  the  principal  sum  of  $2,000  each, 
with  provision  for  Interest  and  attorney 
fees,  and  the  mortgage  purports  to  be  upon 


the  south  half  of  lot  6  and  all  of  lots  7  and 
8,  in  block  34,  of  East  Guthrie.  This  prop- 
erty only  contained  about  8,750  square  feet, 
and  was  never  worth  to  exceed  $5,000.  The 
defendants  by  separate  answers  alleged  that 
this  property  was  their  homestead,  and,  in 
effect,  that  the  mortgage  was  void.  Plain- 
tiff's reply  alleges  abandonment  of  the  said 
homestead.  The  case  was  tried  on  December 
23,  1911,  to  the  court,  without  a  Jury,  and 
judgment  on  the  notes  was  entered  against 
the  defendant  Delia  W.  Jenkins;  but  the 
court  found  that  the  said  property  had  not 
been  abandoned  as  a  home,  but  was  the 
homestead  of  the  defendants  when  the  mort- 
gage was  given,  and  entered  Judgment  can- 
celing the  mortgage  as  void  for  want  of  sign- 
ing and  execution  by  Wm.  M.  Jenkins.  The 
facts  Immediately  pertinent  to  the  question 
of  whether  this  property  was  the  homestead 
of  the  defendants  or  bad  been  abandoned  as 
such  at  the  time  of  the  giving  of  the  mort- 
gage will  now  be  as  fully  stated  as  seems 
necessary  to  a  correct  decision  thereon,  as- 
suming that  the  trial  court  accepted  as  true 
all  the  evidence,  including  every  reasonable 
Inference  allowable  which  tends  to  support 
the  Judgment  In  1898  defendants  purchas- 
ed this  property  for  their  home ;  the  defend- 
ant Wm.  M.  Jenkins  paying  for  it,  but  the 
title  being  taken  by  the  defendant  Delia  W. 
Jenkins.  They  thereupon  immediately  estab- 
lished their  residence  up<m  it,  so  that  it  then 
became  their  homestead.  They  at  that  time 
had  six  minor  children;  but  at  the  time  of 
the  execution  of  said  mortgage  only  one  re- 
mained a  minor.  There  is  no  question  about 
their  having  continuously  resided  on  this 
property  as  their  home  until  in  the  spring 
of  1908,  since  which  time  the  defendants 
have  spent  much  time  in  Sapulpa,  Creek 
county,  Okl.,  under  circumstances  givtog 
some  color  to  plaintiff's  claim  of  abandon- 
ment In  the  spring  of  1908,  defendant's  son 
Will  bad  secured  a  position  in  the  public 
Bchoohs  at  Sapulpa,  .and  about  that  time  ac- 
quired a  home  there.  Since  then  defendants 
have  spent  much  of  their  Ume  with  him  in 
his  borne.  They  testify  to  the  fact  that  Wm. 
M.  Jenltins  went  to  Sapulpa  as  a  prospector 
in  search  of  a  permanent  location  in  busi- 
ness as  a  lawyer,  and  made  temporary  ar- 
rangements with  a  firm  of  lawyers  there  for 
office  room  in  anticipation  that  he  might  de- 
cide to  permanently  locate  and  might  form 
a  partnership  with  them ;  that  Wm.  M.  Jen- 
kins never  made  any  permanent  business  ar- 
rangements there,  nor  rented  an  office ;  that 
they  never  intended  to  abandon  this  Guth- 
rie property  as  their  home,  unless  Wm.  M 
Jenkins  should  permanently  locate,  as ,  be 
never  did,  in  Sapulpa,  although  Delia  W. 
Jenkins  alone  desired  to  sell  the  same  in  an- 
ticipation of  such  location,  but  only  intended 
to  abandon  this  homestead  in  the  event  ai 
such  sale  thereof;  that  they  always  conslder- 
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ed  this  Guthrie  property  as  their  home,  and 
Intended  to  return  to  It  during  all  the  time 
they  were  away  In  Sapulpa,  unless  they 
should  decide  to  and,  in  fact,  permanently 
locate,  as  they  never  did,  at  the  latter  place ; 
that  since  the  spring  of  1908  they  have  di- 
vided their  time  between  their  home  on  said 
Onthrie  property  and  their  temporary  abode 
with  their  son  in  Sapulpa,  Delia  W.  Jenkins 
testifying  that  she  spent  most  of  such  time 
at  the  former  place ;  that  they  did  not  move 
all  their  furniture  from  their  Guthrie  home, 
although  they  rented  the  place  to  a  tenant 
during  a  portion  of  sacb  time;  and  that 
they  never  acquired  a  home  in  Sapulpa  or 
elsewhere,  although  Delia  W.  Jenkins,  with- 
out the  knowledge  or  consent  of  Wm.  M. 
Jenkins,  purchased  and  in  her  own  name 
took  title  to  certain  residential  property 
there  (in  the  same  transaction  in  which  she 
gave  said  mortgage)  for  another  party,  to 
whom  she  immediately  transferred  same,  to 
which  she  has  since  taken  a  conveyance  of 
title  from  her  said  transferee  and  now  holds 
same,  but  they  never  established  a  residence 
on  this  Sapulpa  property.  The  fact  of  the 
execution  of  the  mortgage  was  concealed 
from  Wm.  M.  Jenkins  because  the  plaintiff 
and  Delia  W.  Jenkins  knew  he  would  object 
to  that  transaction  If  be  knew  of  it,  and  be 
did  not  learn  of  it  until  in  the  spring  of 
1911.  As  against  their  denial  of  abandon- 
ment of  their  Guthrie  homestead,  the  defend- 
ant Wm.  M.  Jenkins  admits  that  in  1909  be 
made  application  for  a  commission  as  notary 
public,  in  which  he  stated  he  had  lived  one 
year  in  Creek  county,  which  commission  was 
issued  to  bim ;  that  in  the  spring  of  1910  he 
made  application  to  have  bis  name  placed  on 
the  ticket  for  nomination  by  the  Republi- 
can party  in  August  of  that  year  as  Its  can- 
didate for  the  office  of  Judge  of  the  superior 
court  of  that  county,  in  which  application  he 
represented  himself  to  be  a  resident  citizen 
of  said  county  and  qualified  under  the  law 
for  that  office;  that  he  was  nominated  for 
that  office  by  that  party,  and  was  Its  candi- 
date in  the  election  in  November,  1910;  and 
that  be  registered  as  a  voter  and  voted  in 
said  Creek  county  during  his  stay  there. 

McDougal  &  Lytle,  of  Sapulpa,  and  Arthur 
R.  Swank,  of  Guthrie,  for  plaintiff  in  error. 
Dale  &  Bierer,  of  Gnthrie,  for  defendants  in 
error. 

THACKBR,  C.  (after  stating  the  facts  as 
above).  [1  ]  When  a  homestead  character  once 
attaches  to  property,  it  will  continue  to  be 
the  homestead  until  abandoned  by  a  going 
away  therefrom  with  the  definite  intention 
never  to  return.  21  Cyc.  579;  Sykes  v.  Speer 
(Tex.  Civ.  App.)  112  S.  W.  426;  In  re  Presnall 
(D.  C.)  167  Fed.  406. 

[2]  And  an  intent  never  to  retom  U  tbe 


occupants  going  away  from  it  can  realize 
their  desires  and  expectations  elsewhere,  and 
thereupon  sell  their  homestead,  being  con- 
ditional, is  not  sufficient 

[3]  Abandonment  is  a  question  of  fact  in 
which  the  intent  of  the  parties  in  leaving 
the  homestead  is  controlling.  Sykes  v.  Speer, 
supra;    In  re  Presnall,  supra. 

[4]  Abandonment  must  be  established  by 
tbe  most  clear,  conclusive,  and  undeniable 
evidence.  Shepherd  v.  Cassldy,  20  Tex. 
29,  70  Am.  Dec.  372;  douhenant  v.  CockrelU 
20  Tex.  96;  Cross  v.  Everts,  28  Tex.  523; 
Mills  V.  Von  Boekirk,  32  Tex.  860. 

The  case  of  Ross  v.  Hellyer  (C.  C.)  26  Fed. 
413,  relied  on  by  plaintiff  for  a  reversal  of 
this  case,  presents  a  very  strong  argument  to 
the  effect  that,  as  a  matter  of  fact,  the  trial 
court  might  and  should  have  found  that  the 
defendants  had  abandoned  their  homestead 
at  the  time  of  the  execution  of  the  mortgage. 
But,  notwithstanding  the  strong  evidence  of 
abandonment,  tbe  trial  court  did  not  find 
such  to  be  the  fact;  and  there  Is  some  evi- 
dence reasonably  tending  to  negative  the  evi- 
dence of  abandonment  and  support  the  find- 
ing made. 

The  following  cases  show  that  the  evidence 
was  sufficient  In  the  present  case  to  support 
tbe  finding  and  Judgment  of  the  trial  court: 
Rand  Lumber  Co.  et  aL  v.  Atkins  et  aL,  11& 
Iowa,  242,  89  N.  W.  1104;  Minnesota  Stone- 
ware Co.  V.  McCroBsen  et  al.,  110  Wis.  316, 
86  N.  W.  1019,  84  Am.  St  Rep.  927;.  Farmer 
V.  Hale,  14  Tex.  Civ.  App.  73,  37  S.  W.  164; 
Allen  V.  Campbell,  53  Tex.  Civ.  App.  76,  115 
S.  W.  360;  In  re  Presnall  (D.  C.)  168  Fed. 
406 ;  Sanders  et  ux.  v.  Sheran,  66  Tex.  655,. 
2  S.  W.  804;   21  Cyc.  597. 

[53  This  conrt  will  not  review  an  alleged 
error  Involving  a  weighing  of  evidence 
against  conflicting  evidence,  except  that  It 
may  do  so  upon  questions  in  equity.  Board 
of  County  Commissioners  of  Woodward  Co. 
v.  Thylault,  141  Pac.  409;  Alfred  v.  St.  h.. 
I.  M.  &  S.  Ry.  Co.,  140  Pac.  415;  ElweU  ▼. 
Purcell,  140  Pac.  412. 

[6]  Section  2,  art.  12  (WlUlams',  |  803),  of 
our  Constitution  provides: 

"•  •  •  Nor  shall  the  owner,  if  married, 
sell  the  bmneatead  without  the  consent  of  his 
or  her  spouse,  given,  in  such  manner  as  may  be 
prescribed  by  law:  Provided,  Nothing  in  this 
article  shall  prohibit  any  person  from  mortgag- 
ing his  homestead,  the  spouse,  if  any,  joining 
therein;  nor  prevent  the  sale  thereof  on  fore- 
closure to  satisfy  any  such  mortgage." 

This  provision  clearly  prohibits  and  ren- 
ders void  the  mortgage  in  this  case.  Whelan 
V.  Adams  et  al.,  145  Pac.  1158.  Also  see  Alton 
MercantUe  Co.  v.  Spludel,  140  Pac.  1168. 

For  the  reasons  stated,  the  Judgment  of 
tbe  trial  court  should  be  affirmed. 

PER  CURIAM.    Adopted  in  wholes 
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POIiKINGHORN  ▼.  SUPERIOR  COURT 
>!  AND  FOR  SAN  BERNARDINO  COUN- 
T  et  al.  (L.  A.  No.  3984.)  Supreme  Court 
!  California.  Dec  16,  1914.)  In  Bank.  Ap- 
ication  by  W.  P.  Polkinghom  for  writ  of 
•ohibition  directed  against  the  Superior  Court 
:  the  State  of  California  in  and  for  the  Coun- 
■  of  San  Bernardino  and  another.  Ordered 
lat  peremptory  wri^  issue.  Tyrrell,  Abrahams 
Brown,  of  Los  Aneelea,  for  petitioner.  E. 
^  Freeman  and  William  B.  Ogden,  both  of 
08  Angeles,  for  respondents. 
PER  CURIAM.  In  this  proceeding  the  p«- 
tioner,  a  creditor  of  the  Gibraltar  Invest- 
ent  &  Home  Building  Company,  filed  a  p«- 
tion  for  a  writ  of  prohibition  arresting  the 
roceedings  in  a  certain  action  pending  iii 
le  Superior  Court  of  San  Bernardino  conn- 
'  entitled  "Brookings  Timber  &  Lumber  Com- 
»ny,  a  Corporation,  Plaintiff,  v.  Gibraltar  In- 
stment  A  Home  Building  Company,  a  Cor- 
>ration,  Defendant,"  whereiE  one  S.  F.  Kel- 
y  was  appointed  receiver  of  the  assets  of  the 
ifendant.  On  the  authority  of  C.  Edgar  El- 
3tt,  Petitioner,  v.  Superior  Court,  etc.,  et  al. 
J.  A.  No.  3949),  145  Pac.  101,  heretofore  de- 
ded  by  this  court,  in  which  the  order  _  ap- 
>inting  said  receiver  was  adjudged  void,  it  is 
■dered  that  a  peremptory  writ  of  prohibition 
sue  out  of  this  court  as  prayed  for  in  the 
itition  on  file  in  the  above-entitled  proceed- 


PEOPLE  T.  ZERMAN.  (Cr.  651.)  (Dia- 
ict  Court  of  Appeal,  First  Diatrict,  Califor- 
.a.  Nov.  11,  1914.)  Appeal  from  Superior 
ourt,  City  and  County  of  San  Francisco; 
rank  H.  Dunne,  Judge.  Edward  Zerman  was 
mvicted  of  crime,  and  appeals.  Affirmed. 
IS.  F.  Sbeehan^_of  San  Francisco,  for  ap- 
sllant.  U.  S.  Webb,  Atty.  Gen.,  and  John 
:.  Riordan,  Deputy  Atty.  Qen.,  for  the  People. 
PER  CURIAM.  We  are  satisfied  that  the 
>int  made  in  this  case  in  support  of  the  appeal 

not  well  taken,  namely,  that  the  evidence  is 
isuflBcicnt  to  support  the  verdict  and  judg- 
ent.  From  a  reading  and  consideration  of 
le  evidence,  we  are  satisfied  that  the  contrary 

the  case.  The  judgment  and  order  appealed 
om  are  affirmed. 


HEGINBOTHAM  v.  WEBSTER  et  al. 
^0.  8015.)  (Supreme  Court  of  Colorado, 
in.  4,  1915.)  En  Banc.  Error  to  Court  of 
ppeals.  Action  by  W.  E.  Heginbotham 
;ainst  B.  M.  Webster  and  another.  There 
as  a  judgment  of  the  Court  of  Appeals  (23 
olo.  App.  229,  129  Pac.  569),  reversing  a 
idgment  for  plaintiff,  with  directions  to  enter 
idgment  for  defendant  Webster,  and  plaintiff 
rings  error.  Affirmed.  Munson  &  Munson, 
■  Sterling,  for  plaintiff  in  error.  Allen  & 
Webster,  of  Denver,  for  defendants  In  error. 
PER  CURIAM.  We  have  thoroughly  ex- 
nined  the  record,  briefs,  and  opinion  of  the 
ourt  of  Appeals  in  this  cause,  and  after  full 
ad  careful  consideration  are  of  opinion  that 
le  conclusion  reached  by  that  court  is  cor- 
'ct.  Its  judgment  is  therefore  affirmed.  Judg- 
ent  affirmed. 


MORGAN  V.  SHAW.  (No.  8037.)  (Su- 
reme  Court  of  Colorado.  Jan.  4,  1915.)  De- 
artment  2.    Error  to  County  Courts  San  Ju- 


an County;  William  Palmqaist,  Judge.  Ac- 
tion by  John  Morgan  against  J.  E.  Shaw. 
From  a  judgment  for  defendant,  plaintiff  brings 
error.  Affirmed.  Frank  L.  Roes,  of  Silverton, 
for  plaintiff  in  error. 

PER  CURIAM.  This  action  was  instituted 
before  a  justice  of  the  peace  in  San  Juan  coun- 
ty, and  there  were  no  pleadings.  It  was  for 
balance  on  account  of  $59.50.  The  defendant 
below,  defendant  in  error  here,  claimed  an 
oCbiet.  Judgment  before  the  justice  of  the  peace 
was  for  fl  and  costs  in  favor  of  the  defendant. 
The  plaintiff  appealed  to  the  county  court, 
where  the  cause  was  tried  before  a  jury,  and 
verdict  rendered  in  favor  of  the  defendant  for 
precisely  the  same  amount  The  finding  for  $1 
was  remitted  by  the  defendant,  and  judgment 
rendered  against  the  plaintiff  in  error  for  costs. 
An  examination  of  the  record  discloses  no  sub- 
stantial error  in  the  proceedings.  The  judg- 
ment is  affirmed. 


WOOD  V.  TANT,  Sheriff,  et  aL  (No.  4172.) 
(Court  of  Appeals  of  Colorado. .  Jan.  11,  1915J 
Error  to  District  Court,  Otero  County;  J.  E. 
Rizer,  Judge.  Action  between  Minnie  P.  Wood 
and  Alex  Tant,  Sheriff  of  Otero  County,  and 
others.  From  a  judgment  for  Tant  and  others 
Wood  brings  error.  Motion  to  strike  the  ab- 
stract of  record  and  the  assignment  of  errors 
denied.  A.  B.  Wallis,  of  La  Junta,  and  Thom- 
as &  Thomas,  of  Denver,  for  plaintiff  in  error. 
Fred  A.  Sabin  and  Geo.  A.  Kilgore,  both  of 
La  Junta,  for  defendants  in  error. 

PER  CURIAM.  The  motion  to  strike  the 
abstract  of  record  and  the  assignment  of  er- 
rors is  made  on  the  grounds  that  the  abstract 
does  not  contain  a  sufficient  number  of  folio 
numbers  on  the  margin  thereof,  that  the  ab- 
stract contains  no  index,  and  that  the  assign- 
ment of  errors  is  too  general  in  its  nature. 
It  is  contended  in  resistance  to  the  motion  that 
the  abstract  was  printed  before  the  new  rules 
of  the  Supreme  Court  went  into  effect  requir- 
ing abstracts  to  be  indexed,  and  that  the  other 
grounds  of  the  motion  are  not  well  taken.  The 
assignment  of  errors  is  quite  general  in  its 
nature  and  does  not  strictly  comply  with  Uie 
rule,  and  the  folio  numbers  on  the  margin  of 
the  abstract  are  not  in  strict  compliance  with 
the  rule;  and,  while  the  abstract  is  not  in- 
dexed, although  it  seems  to  have  been  filed  aft- 
er the  new  rules  went  into  effect,  yet  it  is 
not  disputed  that  it  was  pi:epared  before  that 
time.  The  motion  is  denied,  but  the  attention 
of  counsel  is  called  to  the  requirements  of  the 
old  rules  as  well  as  the  new,  and  greater  par- 
ticularity should  be  exercised  hereafter  in  com- 
pliance therewith.  Courts  of  review  have  been 
criticised  very  much  for  lack  of  a  more  speedy 
determination  of  causes,  and  counsel  who  do 
not  specifically  follow  the  rules  adopted  to 
facilitate  a  speedy  determination  may  expect 
a  rigid  enforcement  of  these  rules  in  the  future. 
Motion  denied. 


Ex  parte  BARBER.  (Nos.  A-2323,  A-2324.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
5,  1914.)  Applications  of  William  J.  Barber  for 
writ  of  habeas  corpus  to  secure  bail.  Bail 
denied  as  to  one  application,  and  allowed  as  to 
the  other.  Martin  &  Moss,  of  Tulsa,  for  plain- 
tiff in  error. 

PER  CURI.\M.  The  petitions  for  the  writ  of 
habeas  corpus  in  Nos.  A-2323  and  A-2324 
were  brought  for  the  purpose  of  securing  bail. 
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The  petitioner,  W.  3.  Barber,  at  the  time  of  the 
filing  of  the  petitions  in  this  court,  bad  been 
committed  by  Lee  Daniel,  justice  of  the  peace 
of  Tulsa  county,  in  cause  No.  A-2323,  charged 
with  the  murder  of  Ed  Plank,  committed  on  the 
23d  day  of  July,  1914.  The  court  is  of  opinion 
that  bail  should  be  denied  in  No.  A-2323,  and 
the  writ  discharged,  and  it  is  so  ordered.  In 
cause  No.  A-2324,  petitioner  was  held  in  the 
custody  of  the  sheriff  by  commitment  from  the 
same  justice  of  the  peace,  charged  with  the  mur- 
der of  Holmes  DaTidaon.  The  court  is  of  opin- 
ion that  bail  should  be  allowed  in  this  case,  and 
bail  fixed  at  $20,000,  to  be  approved  by  the 
clerk  of  the  superior  court  of  Tulsa  county  un- 
der the  supervision  of  the  judge  of  the  superior 
court  of  said  county,  whose  duty  it  shall  be  to 
■ee  that  the  bond  is  in  proper  form,  and  in  every 
way  in  keeping  with  the  proTisions  of  the  stat- 
ute. 


BRADLEY  v.  STATE.  (No.  A-^00.) 
(Criminal  (Dourt  of  Appeals  of  Oklahoma.  Jan. 
23,  1916.)  Appeal  from  Superior  Court,  Mus- 
kogee County ;  Farrar  L.  McCain,  Judge.  B. 
W.  Bradley  was  convicted  of  violating  the  pro- 
hibitory law,  and  appeals.  AOirmed.  S.  E.  Gid- 
ney,  of  Muskogee,,  for  plaintiff  in  error.  C.  J. 
Davenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  B.  W. 
Bradley,  was  convicted  at  the  July,  1913,  term 
of  the  superior  court  of  Muskogee  county  on  a 
charge  of  having  unlawful  possession  of  intoxi- 
cating liquor  with  intent  to  sell  the  same,  and 
his  punishment  fixed  at  a  fine  of  $100  and  im- 
prisonment in  the  county  jail  for  a  period  of  30 
days.  The  questions  of  law  raised  by  counsel 
have  been  heretofore  decided  adversely  to  their 
contentions  by  this  court.  The  facts  clearly  dis- 
close the  guilt  of  the  accused.  The  judgment  of 
the  trial  court  is  therefore  affirmed. 


CHANDLER  ▼.  STATE.  (No.  A-2129.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
24,  1914.)  Appeal  from  County  Court,  Okla- 
homa Ckiunty;  ilohn  W.  Hayson,  Judge.  Bob 
Chandler  was  convicted  of  violating  the  prohib- 
itory law,  and  appeals.  Affirmed.  Reardon  ik 
Hereford,  of  Oklahoma  City,  for  plaintiff  in 
error.  C.  J.  Davenport,  Asst.  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Bob 
Chandler,  was  tried  and  convicted  at  the  July, 
1913,  term  of  the  county  court  of  Oklahoma 
county  on  a  charge  of  selling  intoxicating  liq- 
uor, and  his  punishment  fixed  at  imprisonment 
in  the  county  jail  for  a  period  of  6  months  and 
a  fine  of  $$00.  The  appeal  was  filed  in  this 
court  on  November  12,  1913.  A  careful  exam- 
ination of  the  record  discloses  no  error  prejudi- 
cial to  the  substantial  rights  of  the  plaintiff  in 
error.  The  judgment  of  the  trial  court  is  there- 
fore affirmed. 


DULANET  T.  STATE.  (No.  A-21(50.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
16,  1915.)  Appeal  from  County  Court,  Jefferson 
County ;  J.  M.  Adams,  Judge.  Monk  Oulauey 
was  convicted  of  a  violation  of  the  prohibition 
law,  and  appeals.  Affirmed.  Hamilton  &  Saye, 
of  Waurika,  for  plaintiff  in  error.  The  Attorney 
GSeneral,  tor  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed on  an  information  charging  the  unlawful 
conveyance  of  intoxicating  liquors.  On  the  17th 
day  of  October,  1013,  judgment  was  entered, 
and  he  was  sentenced  in  accordance  with  the 
verdict  to  be  confined  in  the  county  jail  for  a 
term  of  90  days  and  to  pay  a  fine  of  $100  and 
costs.  Upon  a  careful  examination  of  the  rec- 
ord, we  are  satisfied  that  no  error  prejudicial 
to  the  substantial  rights  of  the  plaintiff  in  error 
wa«  committed  on  hi*  trial,  nor  have  we  any 


reason  to  doubt  that  the  verdict  was  reached 
only  upon  a  fair  and  fall  consideration  of  the 
case  by  the  jury.  The  judgment  of  conviction 
is  therefore  affirmed.    Mandate  forthwith. 


McGEE  V.  STATE.  O^o.  A-2028.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Dec.  24,  1914.) 
Appeal  from  District  Court,  Bryan  County; 
Jesse  M.  Hatchett,  Judge,  Ban  McGee  was  con- 
victed of  assault  and  battery,  and  appeals.  Af- 
firmed. McPherren  &  Cochrau,  of  Durant,  for 
plaintiff  in  error.  C.  J.  Davenport,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Bud 
McGee,  was  convicted  at  the  December,  1912, 
term  of  the  district  court  of  Bryan  county  on  a 
charge  of  assault  with  intent  to  kill,  and  his 
punishment  fixed  at  a  fine  of  $100  and  imprison- 
ment in  the  county  jail  for  a  period  of  30  days. 
A  carefnl  examination  of  the  record  discloses 
no  error  prejudicial  to  the  substantial  rights  of 
the  plaintiff  in  error.  The  judgment  of  the  trial 
court  is  therefore  affirmed. 

MORGAN  v.  STATE.t  (No.  A-2137.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  ~Dec  24, 
1914.)  Appeal  from  County  (Jourt,  Pawnee 
Otnnty;  Geo.  E.  Merritt,  Judge.  O.  Morgan 
was  convicted  of  violating  the  prohibitory  law, 
and  appeals.  Affirmed.  McNeill  &  McNeill,  of 
Pawnee,  for  plaintiff  in  error.  Smith  G.  Mat- 
son,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  O. 
Morgan,  was  convicted  at  the  July,  1913,  term 
of  the  county  court  of  Pawnee  county  on  a 
charge  of  having  the  unlawful  possession  of  in- 
toxicating liquor  with  intent  to  sell  the  same, 
and  his  punishment  fixed  at  a  fine  of  $100  and 
imprisonment  in  the  county  jail  for  a  period  of 
30  days.  A  careful  examination  of  the  record 
discloses  no  error  prejudicial  to  the  substantial 
rights  of  the  plaintiff  in  error.  The  judgment 
of  the  trial  court  is  therefore  affirmed. 


RHINE  T.  STATE.  (No.  A-2318.)  (Crimi- 
nal Court  of  Appeals  oi  Oklahoma.  Jan.  16, 
1915.)  Appeal  from  County  Court,  Hughes 
County ;  J.  Ross  Bailey,  Judge.  S.  H.  Rliine 
was  convicted  of  violating  the  prohibitory  law, 
and  appeals.  Dismissed.  Crump,  Skinner  & 
Anglin,  of  Holdenville,  for  plaintiff  in  err<«. 
C.  J.  Davenport,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  The  plaintiff  in  error.  S.  H. 
Rhine,  was  convicted  at  the  June,  1914,  term 
of  the  county  court  of  Hughes  county  on  a 
charge  of  selling  intoxicating  liquor,  and  bis 
punishment  fixed  at  a  fine  of  $1D0  and  imprison- 
ment in  the  county  jail  for  a  period  of  3  months. 
On  December  1,  1914,  the  plaintiff  in  error  filed 
a  motion  in  this  court  to  dismiss  the  appeal. 
The  motion  is  sustained,  and  the  appeal  accord- 
ingly dismissed. 


ROBERTS  ▼.  STATE.  (No.  A-2144.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Jan. 
10,  1915.)  Appeal  from  County  Court,  Jeffer- 
son County ;  J.  M.  Adams,  Judge.  Dillard 
Roberts  was  convicted  of  a  violation  of  the  pro- 
hibition law,  nud  appeals.  Affirmed.  J.  H. 
Harper,  of  Waurika,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  0.  J.  Davenport, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed upon  an  information  charging  the  unlaw- 
ful sale  of  whisky  to  Walter  Morton.  On  the 
14th  day  of  October,  1913,  judgment  was  enter- 
ed, and  he  was  sentenced  in  accordance  with  the 
verdict  to  be  confined  in  the  county  jail  for  30 
days  and  to  pay  a  fine  of  $50  and  costs.  Only 
two  questions  a're  urged  for  a  reversal  of  the 
judgment  The  first  is  that  the  court  erred 
in  giving  the  statutory  definition  in  an  instruc- 

t  Rehearing  denied  February  U,  1S15. 
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non  on  reasonable  donbt.  No  objection  was 
made  or  exception  taken  to  the  giving  of  this  in- 
struction. For  this  reason,  we  cannot  do  other- 
wise than  hold  that  the  instruction  was  harm- 
less error.  Harris  t.  State,  10  OkL  Or.  417, 
137  Pac.  365,  139  Pat  846.  Four  or  five  wit- 
nesses testified  as  to  the  transaction.  Plaintiff 
in  error  offered  no  testimony.  We  think  that 
this  appeal  is  without  merit  The  judgment  of 
conviction  is  therefore  affirmed.  Mandate  forth- 
with. 


SMILEY  V.  STATE.  (No.  A-2139.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Jan.  16, 
1915.)  Appeal  from  County  Court,  Kiowa 
County;  J.  S.  Carpenter,  Judge.  William 
Smiley  was  convicted  of  violating  the  prohibi- 
tory law,  and  appeals.  Affirmed.  Hays  & 
Hughes,  of  Hobart,  for  plaintiff  in  error.  E. 
O.  Spilman,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  William 
Smiley,  was  convicted  at  the  July,  1913,  term 
of  the  county  court  of  Kiowa  county  on  a 
charge  of  selling  intoxicating  liquor,  and  his 
punishment  fixed  at  a  fine  of  $250  and  impris- 
onment in  the  county  jail  for  a  period  of  120 
days.  A  careful  examination  of  the  record  re- 
veals no  error  prejudicial  to  the  substantial 
Tights  of  the  plaintiff  in  error.  The  judgment 
'  ox  the  trial  court  ia  therefore  affirmed. 


STATE  ▼.  JOHNSON.  (No.  12404.)  (Su- 
preme Court  of  Washington.  Jan.  13,  1915.) 
En  Banc.  Appeal  from  Superior  Court,  Mason 
County;  Charles  Ethelbert  Claypool,  Judge. 
John  G.  Johnson  was  charged  with  a  misdemean- 
or. From  a  judgment  dismissing  the  information, 
the  State  appeals.  Judgment  reversed.  R.  A. 
Latbrop,  of  Shelton,  for  the  State. 

PER  CURIAM.  Appeal  by  the  state  from  a 
Jndgment  diamisaing  an  information  and  dio- 


charging  the  accused  upon  the  ground  that  tho 
information  did  not  state  facts  sufficient  to  con- 
stitute a  crime.  The  defendant  in  this  case  ia 
the  same  as  in  State  v.  Johnson,  144  Pac  57, 
and  the  appeal  raises  the  identical  question 
passed  upon  in  that  case.  Upon  the  authority 
of  that  case,  and  for  the  reasons  therein  stated, 
th«  Judgment  ia  reversed. 


(83  Wash.  94) 
CITY  OF  SEATTLE  v.  SEATTLE,  R.  & 
S.  RY.  CO.  {No.  12127.)  (Supreme  Court  of 
Washin^n.  Feb.  5,  1915.)  On  motion  to  mod- 
ify opinion.  Granted.  For  former  opinion,  see 
145  Pac.  54. 

PER  CURIAM.  The  respondent  has  filed  a 
motion  for  a  modification  of  the  opinion 
heretofore  filed  herein,  and  reported  in  145 
Pac.  54,  in  which  the  conclusion  was  reach- 
ed that  the  judgment  appealed  from  should  b« 
reversed.  As  appears  from  the  first  opinion, 
this  was  a  condemnation  case  brought  by  the 
city,  in  which  it  was  sought  to  condemn  adjacent 
property  for  the  purpose  of  widening  Rainier 
avenue.  The  improvement  aftected  more  than 
1,2(X)  distinct  pieces  of  property  and  3.500 
parties  respondent,  upon  which  1,417  verdicts 
were  -  entered,  but  only  one  judgment.  From 
this  judgment  the  railway  company  only  appeal- 
ed. We  think  it  is  evident  from  a  reading  of 
the  first  opinion  that  the  order  of  the  court  as 
to  the  reversal  of  the  judgment  was  to  affect  the 
railway  company  only,  and  not  disturb  the  judg- 
ment as  to  the  other  parties,  who  took  no  ap- 
peal; but,  inasmuch  as  the  judgment  affects  so 
many  distinct  pieces  of  property,  we  have  con- 
cluded, in  the  interest  of  certainty,  to  modify 
the  original  opinion,  so  that  the  same  will  read 
in  the  last  line  thereof:  "The  judgment  is  re- 
versed only  as  to  the  appellant  Seattle,  Ren- 
ton  &  Southern  Railway  Company." 
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